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STATE  ex  rd.  GOOD  r.  JOHNS  et  al. 
(No.  21,147.) 

(Supreme  C!oiirt  of  Indiana.    March  20,  1908.) 

1.  Schools  ahd  School  Distbicts— Public 
Schools— Erection  of  Botldings. 

Proceedings  to  erect  a  graded  school  bnildr 
ing  for  the  ase  and  at  the  expense  of  one  iacbool 
township  are  not  governed  by  statutory  provi- 
sions concerning  the  erection  of  joint  school 
buildings,  or  joint  graded  school  buildings  by 
more  than  one  school  cori>oration,  or  a  graded 
high  school  building  by  a  single  township. 

2.  Mandamus  —  Altermativb  Weit  —  Kequi- 

SITE8— POWEB    to    PebFOBM    ACT. 

An  alternative  writ  of  mandamus  required 
a  township  advisory  board  to  make  an  appro- 
priation to  pay  for  the  construction  of  a  school 
building,  or  make  an  order  authorizing  the  town- 
ship trustee  to  issue  warrants  or  bonds  to  Irar- 
row  money  to  pay  for  such  construction.  Held, 
that  the  writ  was  insufficient  to  compel  an  ap- 
propriation, as  no  showing  was  made  that  there 
were  funds  of  such  township  available  for  that 
purpose,  and  it  was  insufficient  to  compel  an 
issuance  of  warrants  or  bonds,  as  there  was  no 
showing  that  the  debt  limit  fixed  by  Const,  art. 
13,  i  1,  would  not  thereby  be  exceeded,  and  it 
is  not  within  the  power  of  the  board  to  ap- 

J>ropriate  funds  not  on  hand  or  exceed  the  debt 
inut. 

3.  Towns  —  Public  Debt  —  Limitation  of 
Amount— PowEB  of  Boabd. 

A  township  advisory  board  has  no  power 
to  make  an  appropriation  for  the  construction 
of  a  schoolhouse,  unless  there  are  funds  on  hand 
available  for  that  purpose,  or  to  create  or  au- 
thorize the  creation  of  any  indebtedness  in  ex- 
cess of  the  debt  limit  fixed  by  C!onst.  art.  13, 
II. 

4.  Appeal  —  Briefs  —  Failube   to   Set   Out 
Points. 

The  Supreme  Court  will  not  search  the 
record  for  errors  not  pointed  out  by  appellant 
in  his  brief,  but  it  may  do  so  to  discover  grounds 
on  which  the  judgment  of  the  court  below  may 
be  affirmed,  although  court  rule  23  (55  N.  E. 
Ti)  reqnires  tbe  brief  of  appellee  to  point  out 
the  propositions  by  which  couusel  seek  to  meet 
the  alleged  errors. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  3.  Appeal  and  Error,  {§  3096,  3097,  4256- 
4261.] 

Appeal  from  Circuit  Court,  Boone  County ; 

5.  B.  Artman,  Judge. 

Proceedings  by  the  state,  on  the  relation 

of  George  Good,  against  Francis  M.  Johns 

and  others.     A  demurrer  to  the  application 

was  sustained,  and  relator  appeals.    AfiSrmed. 

84  N.E.-1 


Shelby  &  Worley,  for  appellant  Hlgglns  ft 
Holloman  and  Terhune  &  Adn^,  for  appel- 
lees. 

MONKS,  C.  J.  This  proceeding  was 
brought  by  the  relator  to  compel  the  advisory 
board  of  Marlon  township,  Booue  county,  by 
writ  of  mandamus  to  perform  an  alleged 
duty.  A  demurrer  for  want  of  facta  to  tbe 
application  and  alternative  writ  of  manda- 
mus was  sustained,  and,  the  relator  refusing 
to  amend,  judgment  was  rendered  in  favor 
of  appellees.  The  action  of  the  court  below  In 
sustaining  said  demurrer  is  assigned  as  error. 

The  General  Assembly  by  sections  8085a- 
80851,  Bums'  Ann.  St  1901,  Acts  1899,  p. 
150,  c.  106,  Acts  1901,  p.  415,  c.  185;  sec- 
tions GOOla,  8081a,  Bums'  Ann.  Supp.  1905, 
Acts  1903,  p.  431,  c.  229,  and  Acts  1905,  p. 
33,  c.  31,  created  tbe  township  advisory 
boards  and  gave  them  their  powers.  Advis- 
ory Board,  etc.,  v.  State,  166  Ind.  237,  76 
N.  E.  986 ;  Advisory  Board  v.  State,  164  Ind. 
295,  301,  73  N.  E.  700.  As  it  Is  proposed  in 
this  case  to  erect  a  graded  school  building 
for  the  use  and  at  the  expense  of  one  school 
township,  the  proceeding  is  not  governed 
by  the  provisions  of  the  statutes  concerning 
tbe  erection  of  joint  school  buildings,  or 
joint  graded  school  buildings  by  more  than 
one  school  corporation,  or  concerning  the 
erection  of  a  graded  high  school  building  by 
a  single  township.  The  alternative  writ  of 
mandate  commanded  that  said  advisory 
board  "proceed  without  delay  and  make  the 
necessary  and  proper  appropriation  •  •  • 
to  pay  the  expenses  of  constructing  a  new 
graded  school  building,"  or  that  said  ad- 
visory board  "proceed  without  delay  and  make 
and  enter  of  record,  as  required  by  law,  an 
order  authorizing  and  directing  the  trustee  of 
said  township  to  issue  township  warrants  or 
bonds  for  the  purpose  of  borrowing  money 
and  creating  a  fund  with  which  to  pay  the 
expenses  of  building  said  new  graded  school 
building,"  or  "show  cause  why  the  same 
should  not  be  done."  It  will  be  observed 
that  said  writ  required  said  advisory  board 
to  make  an  appropriation  to  pay  the  expense 
of  constructing  said  building,  or  to  make  an 
order  authorizing  tbe  township  trastee  to  Is- 
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sue  township  warrants  or  bonds  to  borrow 
money  to  pay  the  expense  of  constructing 
said  building. 

It  has  been  held  that  an  alternative  writ 
which  commands  an  officer  to  do  several 
acts  in  the  alternative,  as  to  pay  a  judg- 
ment, or  to  issue  bonds  for  its  payment  or 
to  levy  a  tax  for  Its  payment,  the  acts  being 
distinct  in  their  nature  and  the  writ  desig- 
nating neither  one  in  particular,  a  motion 
to  quash  the  writ  will  be  sustained.  This  is 
because  the  mandatory  clause  of  the  writ 
should  expressly  and  clearly  state  the  pre- 
cise thing  which  is  required  of  the  defendant. 
High,  Extraordinary  Legal  Rem.  {  639:  2 
Spelling,  Inj.  &  Ext  Rem.  §  1(398;  Tapping 
on  Mandamus,  327;  State  v.  City  of  Mil- 
waukee, 22  Wis.  397 ;  State  v.  Trustees,  etc., 
61  Mo.  155.  159;  People  v.  Brooks,  67  111. 
142.  The  rule  is  well  settled  in  this  state 
that  Including  in  the  mandatory  clause  of 
the  alternative  writ  a  command  for  greater 
relief  than  the  relator  is  entitled  to  under  the 
allegations  of  the  petition  and  writ  ren- 
ders the  same  lusufflcient  as  against  a  de- 
murrer or  a  motion  to  quash.  State  v.  Con- 
nersvllle,  etc.,  Co.,  163  Ind.  563,  568,  71  N. 
K.  483,  and  cases  cited;  Applegate  v.  States 
168  Ind.  119,  123,  63  N.  E.  16,  and  author- 
ities cited;  Trant  v.  State,  140  Ind.  414,  421, 
39  N.  E.  513,  and  authorities  cited;  High, 
EMraordlnary  Legal  Rem.  Si  539,  548 ;  Tap- 
ping on  Mandamus,  327.  To  render  the  ap- 
plication and  alternative  writ  sufficient  to 
withstand  a  demurrer  for  want  of  facts,  it 
must  also  appear  therefrom  that  it  is  the 
officer's  duty,  and  that  he  has  the  power,  to 
perform  the  act  sought  to  be  enforced.  Ad- 
visory Board  v.  State,  166  Ind.  237,  76  N.  E. 
966;  Weir  v.  State,  161  Ind.  435,  68  N.  E. 
1023;  Logansport,  etc.,  R.  Co.  v.  Gronlger, 
51  Ind.  383;  Hoxle  v.  Somerset  County,  26 
Me.  333;  Bangor  v.  Penobscot  County,  87  Me. 
294,  32  Atl.  903;  Houston,  etc.,  R.  Co.  v. 
Randolph,  24  Tex.  317;  Arberry  v.  Beavers, 
6  Tex.  457,  55  Am.  Dec.  791;  Watklns  v. 
Huff  (Tex.  Civ.  App.)  63  S.  W.  922,  924,  and 
cases  cited;  2  Spelling,  InJ.  &  Ext.  Rem.  § 
1645;    26  Cyc.  433-437,  and  note  22,  p.  437. 

It  was  said  in  Hoxle  v.  Somerset  County, 
supra,  on  page  334:  "A  writ  of  mandamus 
to  an  inferior  court  will  not  be  granted  un- 
less the  i)et!tion  alleges  facts  sufficient,  If 
proved,  to  show  that  such  court  has  omitted 
a  manifest  duty.  It  must  contain  not  only 
the  affirmative  allegation  of  proceedings  nec- 
essary to  entitle  the  party  to  the  process 
prayed  for,  but  it  must  also  be  averred  that 
other  facts,  which  other  facts  which  would 
justify  the  omission  complained  of,  do  not 
exist"  When  the  alleged  duty  is  In  refer- 
ence to  the  appropriation  or  payment  of  mon- 
ey by  a  public  officer  or  body,  facts  must  be 
averred  showing  that  there  is  money  which 
could  be  legally  appropriated  for  that  pur- 


pose. Advisory  Board,  etc.,  v.  State,  166 
Ind.  237,  239,  76  N.  E.  986 ;  Board,  etc.,  v. 
State,  150  Ind.  550,  554,  555,  60  N.  E.  344; 
Com'rs  of  Shawnee  Co.  v.  State,  42  Kan.  327, 
22  Pac.  326;  State  v.  Somerset  44  Minn. 
549,  47  N.  W.  163;  Hall  v.  People,  57  111. 
307,  316;  26  Cyc.  439,  and  note  28,  pp. 
439,  440.  It  was  held  by  this  court  in  Ad- 
visory Board,  etc.,  v.  State,  166  lod.  239, 
76  N.  B.  98C,  that  the  advisory  board  of  a 
township  has  no  power  to  make  an  appropria- 
tion for  the  contraction  of  a  schoolhouse,  un- 
less there  are  funds  on  hand  not  already  ap- 
propriated available  for  that  purpose,  and 
that  the  application  and  alternative  writ 
which  failed  to  allege  said  facts  were  insuf- 
ficient on  demurrer.  No  facts  showing  that 
there  were  funds  of  said  Marlon  township 
on  hand  not  already  appropriated  available 
for  the  construction  of  the  schoolhouse  in 
this  case  are  allied  in  the  application  and 
alternative  writ  It  is  clear  that,  so  far 
as  said  alternative  writ  seeks  to  compel  jm 
appropriation  of  money  by  said  advisory 
board.  It  is  insufficient  Said  advisory  board 
had  no  power  to  create  or  authorize  the  cre- 
ation of  any  indebtedness  against  said  town- 
ship in  excess  of  the  debt  limit  fixed  by  sec- 
tion 1  of  article  13  of  the  Constitution  of 
this  state.  Under  the  authorlUes  cited,  it  to 
evident  that  considered  as  a  proceeding  to 
compel  said  advisory  board  to  authorize  the 
township  trustee  to  Issue  township  warrants 
or  bonds,  the  application  and  alternative  writ 
are  insufficient  because  facts  are  not  alleged 
showing  that  the  debt  limit  fixed  by  said  sec- 
tion 1  of  article  13  of  the  Constitution  of 
this  state  will  not  be  thereby  exceeded. 

It  follows  that  the  court  did  not  err  in 
sustaining  the  demurrer  to  the  application 
and  alternative  writ.  As  the  demurrer  was 
properly  sustained  for  the  reasons  given,  we 
need  not  consider  or  determine  whether  or 
not  the  township  advisory  board  can  be  com- 
pelled to  appropriate  money  or  authorize  the 
creation  of  an  indebtedness  against  the  town- 
ship to  build  a  township  graded  school  build- 
ing. 

The  relator  Insists  "that  appellees  under 
rule  23  of  the  court  (55  N.  E.  vl)  are  confined 
to  the  propositions  stated  In  their  brief,  and 
that  all  other  reasons,  if  any,  for  sustaining 
the  action  of  the  trial  court  are  waived."  We 
cannot  agree  with  the  relator  In  this  conten- 
tion. While  this  court  will  not  search  the 
record  In  a  case  for  errors  not  pointed  out 
by  appellant  in  his  brief,  it  may  and  does 
search  the  record  to  discover  grounds  upon 
which  the  judgment  of  the  court  below  may 
he  affirmed.  Kraus  v.  Lehman  (Ind.)  83  N.  E. 
714,  715,  and  cases  cited;  Wilson  v.  State, 
156  Ind.  631,  636,  637,  69  N.  E.  380,  60  N. 
E.  1086,  and  cases  cited;  Martin  v.  Martin, 
74  Ind.  207. 

Finding  no  error,  the  judgment  is  affirmed. 
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ARMSTRONG  v.   STATE.     (No.  21,10©.) 
(Saprrane  Coart  of  Indiana.     March  18,  1908.) 

Statutes— Validity  of  Sfeciai.  Law— Pbo- 
insiTioN  or  Babbebino  on  Sunday. 
Act  Feb.  26,  1907  (Acts  1907,  p.  89,  c. 
64),  prohibiting  harboring  and  keeping  open  bar- 
ber shope  on  Sunday,  violates  Const,  art.  4,  §§ 
22,  23,  forbidding  ntecial  laws  for  the  punish- 
ment of  crimes  and  misdemeanors  where  gen- 
eral laws  are  applicable;  Acts  1905,  p.  692,  c. 
169,  relating  to  Sabbath  breaking  in  general 
being  applicable  in  such  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  44,  Statutes,  |  96.] 

Ai^ieal  from  Grimioal  Court,  Marlon  Coun- 
ty:  Wm.  Inrin,  Judge  pro  tem. 

William  O.  Armstrong  was  convicted  of 
barberlng  and  keeping  open  bis  barber  shop 
on  Sunday,  In  violation  of  law,  and  he  ap- 
peals.   Reversed. 

Ryan  &  Ruckelshaus,  for  appellant  El- 
liott It.  Hooton,  Pros.  Atty.,  Jas.  A.  Bing- 
ham, Atty.  Gen.,  Alexander  G.  Cavlns,  Ed- 
ward M.  White,  and  Henry  M.  Dowling,  for 
the  State. 

H0NT60MERT.  J.  Appellant  was  con- 
victed of  a  charge  of  shaving  and  doing  work 
pertaining  to  the  trade  and  business  of  a 
barber  and  keeping  open  bis  barber  shop  on 
Smiday,  in  violation  of  an  act  approved  Feb- 
ruary 26,  1907,  prohibiting  barberlng  and 
keeping  open  barber  shops  on  Sunday.  Acts 
1907,  p.  89,  c.  64. 

It  is  alleged  that  the  court  below  erred  In 
overruling  appellant's  motion  to  quash  each 
count  of  the  affidavit,  and  in  overruling  his 
motion  for  a  new  trial.  There  is  no  formal 
defect  in  the  affidavit,  but  it  is  assailed  on 
the  ground  that  the  statute  upon  which  It 
was  predicated  is  unconstitutional  and  void. 
The  statute  In  question  reads  as  follows: 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Indiana,  that  it  shall 
be  unlawful  for  any  person  or  persons  to 
carry  on  or  engage  in  the  art  or  calling  of 
hair  cutting,  shaving,  hair  dressing  and 
shampooing,  or  In  any  work  pertaining  to 
the  trade  or  business  of  a  barber,  on  the 
first  day  of  the  week,  commonly  called  Sun- 
day, except  such  person  or  persons  shall  be 
employed  to  exercise  such  art  or  calling  in 
relation  to  a  deceased  person. 

"Closed  Shops. 

"See.  2.  That  it  shall  be  unlawful  for  any 
snch  person  or  persons,  association,  firm, 
corporation  or  club  to  keep  open  their  shops 
or  places  of  business  aforesaid,  on  said  first 
day  of  the  week,  commonly  called  Sunday, 
for  any  of  the  purposes  mentioned  in  section 
one  of  this  act:  Provided,  however,  that 
nothing  in  this  act  shall  apply  to  persons 
who  conscientiously  believe  the  seventh  day 
of  the  week  should  be  observed  as  the  Sab- 
bath and  who  actually  refrain  from  secular 
business  on  that  day. 

"Penalty. 

"Sec.  3.  Every  person  violating  any  of  the 
provisions  of  this  act  «hall,  upon  conviction 


thereof,  be  punished  by  a  Qne  of  not  less  than 
ten  dollars  nor  more  than  twenty-five  dollars 
for  each  offense,  to  which  may  be  added  im- 
prisonment in  the  county  Jail  not  more  than 
thirty  days." 

Acts  1907,  p.  89,  c.  64. 

At  the  time  of  enacting  the  foregoing  act, 
the  following  statute  was  in  force,  to  wit : 

"Sabbath  Breaking. 

"Sec.  467.  Whoever,  being  over  fourteen 
years  of  age,  is  found  on  the  first  day  of  the 
week,  commonly  called  Sunday,  rioting,  hunt- 
ing, fishing,  quarreling,  at  common  labor  or 
engaged  In  his  usual  avocation,  works  of 
charity  and  necessity  only  excepted,  shall  be 
fined  not  less  than  one  dollar  nor  more  than 
ten  dollars;  but  nothing  herein  contained 
shall  be  construed  to  affect  such  as  conscien- 
tiously observt  the  seve^ith  day  of  the  week 
as  the  Sabbath,  travelers,  and  those  engaged 
in  conveying  them,  families  removing,  keep- 
ers of  toll  bridges  and  toll  gates,  ferrymen 
acting  as  such  and  persons  engaged  in  the 
publication  and  distribution  of  news." 

Acts  1905,  p.  692,  c.  169. 

This  statute,  with  immaterial  changes,  has 
been  in  force  continuously  since  the  year 
1817  (Acts  1817,  p.  314),  and  has  been  uni- 
formly held  to  be  constitutional  and  valid. 
Voglesong  v.  State,  9  Ind.  112,  114 ;  Foltz  v. 
State,  33  Ind.  215,  216;  Johns  v.  State,  78 
Ind.  332,  333,  41  Am.  Rep.  577;  Shaw  v.  Wil- 
liams e{  ai.,  87  Ind.  158,  159,  44  Am.  Rep. 
756;  State  T.  Hogreiver,  152  Ind.  652,  660, 
53  N.  E.  921,  45  L.  R.  A.  504.  This  general 
statute  has  been  held  to  prohibit  a  barber 
from  shaving  customers  on  Sunday  In  tho 
ordinary  exercise  of  his  vocation.  Ungerlcht 
V.  State,  119  Ind.  379,  21  N.  B.  1082,  12  Am. 
St.  Rep.  419.  See,  also,  Phillips  v.  Innes,  4 
CI.  &  Fin.  234;  State  v.  Frederick,  45  Ark. 
347,  55  Am.  Rep.  555;  State  v.  Wellott,  54 
Mo.  App.  310;  State  v.  Granneman,  132  Mo. 
326,  33  S.  W.  784;  Commonwealth  v.  Wald- 
man,  140  Pa.  89,  21  Atl.  248,  11  L.  R.  A.  563; 
Ex  parte  Kennedy,  42  Tex.  Cr.  R.  149,  58  S. 
W.  129,  51  L.  R.  A.  271;  State  v.  Nesbit,  8 
Kan.  App.  109,  64  Pac.  826.  The  general 
statute,  requiring  cessation  from  labor  one 
day  out  of  seven,  and  designating  Sunday 
as  such  day  of  rest.  Is  upheld  as  a  legiti- 
mate exercise  of  the  police  power  of  the 
state.  It  Is  universally  conceded  that  ces- 
sation from  the  ordinary  callings  In  life 
for  one  day  In  each  week  tends  to  conserve 
the  health  and  comfort  of  the  citizen,  and  to 
promote  the  welfare  of  society.  Under  the 
general  Sunday  statute,  the  maximum  pen- 
alty is  a  fine  not  exceeding  $10  and  the  min- 
imum fl,  and  under  this  special  statute  the 
minimum  penalty  is  a  fine  of  $10  and  the 
maximum  a  fine  of  $25  and  imprisonment  In 
the  county  Jail  for  30  days.  It  Is  charged 
that  this  act  violates  various  constitutional 
provisions,  and  particularly  that  part  of  sec- 
tion 22  of  article  4  of  the  state  Constitution 
which  provides  that  "the  General  Assembly 
shall  not  pass  local  or  sx>ecial  laws  in  any 
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of  tbe  following  enumerated  cases,  that  Is 
to  say,  •  •  •  'for  the  punishment  of 
crimes  and  misdemeanors";  and  also  vio- 
lates section  23  of  article  4,  which  reads  as 
follows:  "In  all  the  cases  enumerated  in  the 
preceding  section,  and  in  all  other  cases 
where  a  general  law  can  be  made  applicable, 
all  laws  shall  be  general,  and  of  uniform 
operation  throughout  the  state."  The  evils 
resulting  from  local  and  special  legislation 
were  flagrant,  and  constituted  an  Influential 
(<ause  for  the  convening  of  the  constitutional 
convention  of  1851.  That  convention  adopted 
the  present  Constitution  which  embodies  and 
emphasizes  the  principle  that,  so  far  as 
practicable,  laws  shall  be  general,  and  the 
wisdom  of  this  policy  has  become  and  Is 
becoming  constantly  more  conspicuous.  Local 
and  special  laws  are  forbidden  in  a  number 
of  specified  instances,  and  then  It  Is  com- 
prehensively provided  that  in  all  other  cases 
where  a  general  law  can  be  made  applicable 
the  laws  shall  be  general  and  of  uniform  op- 
eration throughout  the  state.  The  act  under 
consideration  was  not  designed  primarily  to 
protect  the  class  to  which  it  relates  from 
fraud  and  oppression,  or  to  safeguard  the 
well-being  of  a  class  of  laborers  peculiarly 
oppressed,  helpless,  and  dependent,  but  its 
chief  object  was  to  enforce  the  observance 
of  Sunday  as  a  day  of  rest  The  validity  of 
general  laws  to  that  end  have  been  upheld  by 
this  court  and  by  all  other  courts  of  the 
Union  from  colonial  days  to  the  present,  and 
the  propriety  and  necessity  of  such  regu- 
lations for  the  physical  and  moral  well-being 
of  the  people  cannot  be  questioned.  This 
statute  attempts  by  special  act  to  do  what 
plainly  could  be,  and  for  90  years  had  been, 
done  by  a  general  statute.  The  courts  of 
some  states  have  upheld  legislative  enact- 
ments relating  to  a  particular  class  of  labor- 
ers upon  the  ground  that  their  hours  of  la- 
bor were  unusually  long;  and.  If  we  were 
confronted  with  a  statute  primarily  to  limit 
the  hours  of  continuous  service  to  which  a 
laborer  could  be  subjected  or  to  relieve  em- 
ployes of  burdens  peculiar  to  the  barber's 
vocation,  and  to  which  penalties  were  in- 
cidentally appended,  a  different  question 
would  be  presented.  But  the  act  In  ques- 
tion merely  malies  the  desecration  of  the 
Sabbath  by  a  barber  a  special  crime,  and  to 
that  affixes  punishment  different  from  that 
imposed  upon  others  for  Iil:e  offenses,  and 
clearly  falls  within  the  inhibition  of  section 
22  of  article  4  of  the  Constitution  of  this 
state.  State  v.  Granneman,  132  Mo.  326,  33 
S.  W.  784;  Bden  v.  People,  161  111.  296,  43 
N.  13.  1108,  32  L.  R.  A.  659.  62  Am.  St.  Rep. 
365;  Ex  parte  Jentzscb,  112  Cal.  4G8,  44 
Pac.  803,  32  L.  R.  A.  664;  Ex  parte  Wester- 
fleld,  55  Oal.  550,  36  Am.  Rep.  47.  . 

Article  4,  I  22,  Const  111.  provides  that 
"In  all  other  cases  where  a  general  law  can 
be  made  applicable,  no  special  law  shall  be 
enacted."  The  Missouri  Constitution  pro- 
vides that  "the  General  Assembly  shall  not 


pass  any  local  or  special  law,"  and,  "where 
a  general  law  can  be  made  applicable,  no  local 
or  special  law  shall  be  enacted."  The  Consti- 
tution of  California  provides  that  "the  Legis- 
lature shall  not  pass  local  or  special  laws  in 
any  of  the  following  enumerated  cases,  that 
is  to  say :  •  •  •  Second,  for  the  punishment 
of  crimes  and  misdemeanors."  The  cases 
cited  from  Illinois,  Missouri,  and  California 
were  decided  upon  constitutional  grounds 
similar  to  our  own,  and  upon  the  principle 
that  the  statutes  In  question  were  special 
class  legislation  within  constitutional  prohi- 
bitions, and  those  cases  are  consequently  per- 
suasive authorities  In  the  decision  of  this 
case.  It  Is  well  settled  that  a  law  is  not 
necessarily  general  merely  because  it  oper- 
ates upon  all  within  a  defined  class,  but  back 
of  that  fact  must  be  found  a  substantial 
reason  why  it  Is  made  to  operate  only  upon 
such  class.  Classifications,  when  allowable, 
can  only  be  made  upon  natural  intrinsic  or 
constitutional  distinctions,  and  special  priv- 
ileges, peculiar  disabilities,  or  burdensome 
conditions  in  the  exercise  of  a  common  right 
may  not  be  conferred  or  imposed  upon  a 
class  of  persons  arbitrarily  selected  from  the 
general  t>ody  of  citizens  standing  In  the  same 
relation  to  the  subject-matter  of  the  law. 
Kraus  et  al.  v.  Lehman  et  al.  (No.  21,212, 
this  term)  83  N.  E.  714;  Bedford  Quarries 
CO.  V.  Bough  (Ind.)  80  N.  E.  529;  Town  of 
Longview  v.  City  of  Crawfordsville,  164  Ind. 
117,  73  N.  B.  78,  68  L.  R.  A  622.  The  class 
against  which  this  act  was  directed  was  man- 
ifestly chosen  arbitrarily,  and  without  sub- 
stantial ground  upon  which  to  Justify  di- 
versity of  legislation.  The  business  of  bar- 
bering  Is  cleanly  in  itself,  and  ordinarily 
conducted  in  a  quiet  and  orderly  way,  and 
the  suspension  of  such  worit  on  Sunday  can- 
not be  said  to  promote  the  health,  comfort 
safety,  and  welfare  of  society  in  general  in 
any  manner  or  to  any  degree  other  and  dif- 
ferent from  the  cessation  of  work  in  other 
ordinary  vocations  of  life.  It  must  follow, 
therefore,  that  this  act  is  special  legisla- 
tion, and  violative  of  the  Constitution,  and 
void. 

The  attorney  general  has  cited  a  number 
of  cases  In  seeming  conflict  with  the  decision 
of  the  courts  of  Illinois,  Missouri,  and  Cali- 
fornia and  announcing  conclusions  different 
from  that  at  which  we  have  arrived.  In  the 
cases  of  People  v.  Bellet,  99  Mich.  151,  57  N. 
W.  1094,  22  L.  R.  A.  696,  41  Am.  St  Rep. 
589,  People  V.  Bavuor,  149  N.  Y.  195,  43  N. 
E.  541,  31  L.  R.  A.  689,  52  Am.  St  Rep.  707, 
State  V.  Sopher,  25  Utah,  318,  71  Pac.  482, 
60  L.  R.  A.  468,  95  Am.  St  Rep.  845,  and 
State  V.  Bergfeldt  41  Wash.  234,  83  Pac. 
177,  it  was  held  that  a  Sunday  statute  sim- 
ilar to  ours  did  not  violate  the  constitution- 
al provision  that  "no  person  shall  be  de- 
prived of  life,  liberty,  or  property  with- 
out due  process  of  law,"  nor  the  provisions 
of  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States.     The  case  of 
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Breyer  t.  State,  102  Tenn.  103,  50  S.  W.  769, 
was  rested  largely  upon  the  Michigan  case, 
and  the  Constitution  of  Michigan  does  not 
forbid  local  and  special  legislation.  The 
Minnesota  statute  prohibits  all  labor  on  Sun- 
day except  works  of  necessity  and  charity, 
and  declares  that  keeping  open  a  barber  shop 
shall  not  be  deemed  a  work  of  necessity  or 
diarlty.  It  was  held  that  the  Legislature 
bad  not  exceeded  constitutional  bounds  in 
declaring  as  a  matter  of  law  that  keeping 
open  barber  shops  on  Sunday  is  not  a  work 
of  necessity  or  charity,  while  as  to  other 
kinds  of  labor  that  question  is  left  to  be 
determined  as  one  of  fact  State  t.  Petit, 
74  Minn.  376,  77  N.  W.  225,  177  U.  S.  164, 
20  Sop.  Ot  666,  44  li.  Ed.  716.  We  do  not 
resard  this  holding  as  necessarily  in  con- 
flict with  our  own  conclusion,  since  we  have 
already  seen  the  ordinary  work  of  a  barber 
has  been  decided  In  this  state  not  to  be  a 
work  of  necessity  or  charity,  and  to  l>e  pun- 
Isbable  under  the  general  Sunday  law.  In 
Bx  parte  Northnip,  41  Or.  489,  69  Pac.  445, 
the  court  said:  "Kor  does  it  seem  to  us  that 
the  act  can  be  characterized  as  special  leg- 
islation because  there  is  no  general  Sunday 
law  within  the  state."  The  case  of  McClel- 
land T.  City  of  Denver,  86  Colo.  486,  86  Paa 
126,  Involves  a  dty  ordinance  only,  and  is 
not  so  Influential  as  an  authority  as  other 
cases  cited.  These  diverse  holdings  cannot 
be  fally  reconciled  or  harmonized,  but.  In 
the  light  of  all  the  reasoning  therein  con- 
tained. It  is  our  conclusion  that  the  act  under 
consideration  contravenes  the  fundamental 
law  of  this  state  forbidding  special  legisla- 
tion for  the  punishment  of  crimes  and  mis- 
demeanors, and  is  accordingly  void.  It  fol- 
lows that  the  motion  to  quash  should  have 
been  sustained. 

The  Judgment  Is  reversed,  with  directions 
to  sustain  appellant's  motion  to  quash  each 
count  of  the  affidavit 

MONKS,  G.  J.,  absent 
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PAVEY  et  al.  v.  BRADDOCK  et  al. 
(No.  20,02a) 

(Supreme  Conrt  of  Indiana.    March  17,  1906.) 

1.  Appeal  ahd  Errob  —  Rkvibw  —  Ruungs 
Apfabertlt  Not  Pbejudioial. 

Unless  it  is  apparent  that  the  right  or  rights 
of  appellants  were  impaired  or  affected  by  an 
adverse  mling  of  the  lower  court,  they  cannot 
complain. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  3,   Appeal  and   Error,   §f  4029-4087.] 

2.  Tbiai,  —  PiSDiNGB— Contents— Issues  and 

AlfBNDMBNT    TO    Pi:,EADINGS. 

Bums'  Ann.  SL  1901,  i  641  (Thornton's 
Civ.  Code,  {  426),  provides  for  a  bill  of  ex- 
ceptions when  the  record  does  not  otherwise 
sImw  th!!  decision  or  ground  of  objection,  and 
Act  March  9,  1003,  {  3  (Acts  10()S.  p.  338.  c. 
193;  Thornton's  Civ.  Code,  |  428),  provides 
bow  pleadings,  motions,  etc.,  filed  or  offered  to 
be  filed,  shall  become  a  part  of  the  record,  and 
it  is  not  the  province  of  the  special  finding  of 


facts   to  state  and  exhibit  as  a  part   of   the 

record  rulings  in  making  up  the  issues,  or  in 

denying  or  i>ermitting  amendments  to  pleadings, 

etc. 

8.  Save— BviDENTiABT  Mattebs. 

Where  the  issuable  or  ultimate  fact  that 
a  cit^  was  incorporated  and  had  been  since  a 
8i>ecibed  date  is  found,  it  is  unnecessary  to  find 
and  state  evidentiary  matter  as  to  the  incor- 
poration or  as  to  annexation  of  territory. 

4.  Municipal  Cobporations  —  Annexatioit 

PBOCEEDINOS— COIXATEBAL   ATTACK. 

Irregularities  in  annexation  proceedings  by 
a  city,  which  do  not  render  them  void,  are  not 
open  to  collateral  attack. 

5.  Statutes— Be-ewactment—Constbuctiow. 

The  re-enactment  of  Bums'  Ann.  St.  1901, 
S  5623,  relating  to  drainage,  by  Acts  1901,  p. 
161,  c.  100,  and  Acts  lOOT,  p.  504  c.  232,  Is 
presumed  to  have  been  made  with  the  con- 
struction placed  on  it  by  the  Supreme  Coujrt 

[Ed.  Note. — For  casps  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  |  306.] 

6.  Dbainb— Pboceedihos  to  Establish— Jub- 
isoiotios. 

After  the  dismissal  or  withdrawal  of  the 
only  petitioners  for  a  drain  under  Bums'  Ann. 
St  1901,  i  5623,  as  amended  by  Act  March  10, 
1003  (Acta  1903,  p.  504,  c.  232),  who  owned 
land  benefited  outside  the  limits  of  a  city,  the 
remaining  petitioners  could  not  maintain  the 
proceedings ;  the  ownership  of  outside  land  be- 
ing required  by  the  statute  to  give  the  court 
jurisdiction  of  the  subject-matter. 

7.  .TuDGES— Pboceedinos  Before  Affointirq 
Special  Judge— Validity. 

Before  a  sjiecial  jndge  was  appointed  in 
proceedings  to  establish  a  drain  toe  regular 
presiding  judge  permitted  five  of  the  petitioners 
to  dismiss  as  to  themselves,  and,  though  the  other 
petitioners  by  their  counsel  were  In  court  at 
the  time,  they  did  not  object.  Held,  that  such 
action  was  not  void,  because  the  judge  was  the 
owner  of  lands  affected. 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty ;  Meade  Vestat,  Judge. 

Petition  by  Jacob  S.  Pavey  and  others  for 
a  drain,  to  which  Freeman  Braddock  and 
others  filed  remonstrances.  The  petition  was 
dismissed,  and  petitioners  appeal.    Affirmed. 

Wm.  Ward  Cook,  Mason  &  Jackson,  Robt 
Williamson,  Binford  &  Walker,  and  A,  C. 
Van  Duyn,  for  aroellants.  McCnllougb  & 
Welborn,  for  appellees. 

JORDAN,  J.  On  December  24,  1004,  cer- 
tain landowners  of  Hancock  county,  Ind.,  filed 
their  petition  in  the  circuit  court  of  said 
county,  under  section  5623,  Bums'  Ann.  St 
1001,  as  amended  by  the  amendatory  act  ap- 
proved March  10,  1903  (Acts  1903,  p.  504,  c. 
232),  for  the  purpose  of  establishing  a  pub- 
lic drain  or  ditch,  pursuant  to  the  provisions 
of  the  statute  which  is  known  as  the' "circuit 
court  drainage  act,"  tlie  above  section  being 
a  part  thereof.  This  section  In  part  is  as  fol- 
lows; "Whenever  any  owner  or  owners  of 
any  separate  and  distinct  tract  or  tracts  of 
land  lying  outside  the  corporate  limits  of 
any  city  or  town  in  this  state  which  would  be 
benefited  by  drainage  and  which  cannot  be 
accomplished  without  extraordinary  labor 
and  expense,  as  determined  by  the  court: 
(provided,  also,  that  where  such  drain  passes 
through  the  corporate  limits  of  such  city  or 


Digitized  by 


Google 


6 


84  NORTHEASTERN  REPORTER. 


(Ind. 


town,  the  same  shall  be  located  In,  upon  and 
along  the  streets  or  alleys  thereof  whenever 
the  same  may  be  practicable,)  without  af- 
fecting other  lands,  shall  desire  such  drain- 
age, or  which  cannot  be  accomplished  in  the 
best  and  cheapest  manner  withont  passing 
through  the  corporate  limits  of  such  city  or 
town,  such  owner  or  owners  may  apply  for 
such  drainage  by  petition  to  circuit  court  or 
superior  court  of  the  county  In  which  the 
lands  of  the  petitioner  or  petitioners  are  situ- 
ated. The  petition  shall  describe,  etc.  If 
any  of  the  lands  to  be  benefited  lie  wlttkln 
the  corporate  limits  of  any  city  or  town  In 
this  state,  the  same  shall  be  described  by 
lots  and  the  numbers  thereof  as  shown  by  the 
plat  books  of  such  city  or  town."  The  peti- 
tion for  the  drainage  In  question  appears  to 
be  In  the  ordinary  form  for  a  drain  not  pass- 
ing through  the  corporate  limits  of  a  city  or 
town.  In  fact  It  contains  no  allegations  dis- 
closing that  the  drain  or  ditch  will  pass  or 
run  through  the  limits  of  any  city  or  town. 
It  does,  howeyer,  state  that  the  purpose  of 
the  ditch  or  drain  Is  for  the  de^enlng, 
Straightening,  and  draining  of  the  channel 
of  Brandywine  creeic  by  the  use  of  a  dredge, 
and  describes  the  route  as  following  in  and 
near  the  main  channel  of  said  creek  through 
certain  named  sections  In  Hancock  county. 
While  not  expressly  stated  In  the  petition, 
neyertheless  the  fact  is  that  the  proposed 
drain  or  ditch.  If  established,  will  run  for 
the  distance  of  one-half  mile  Into  and  through 
the  corporate  limits  of  the  city  of  Greenfield. 
the  county  seat  of  Hancock  county.  At  the 
time  this  petition  was  filed  the  names  of  10 
persons,  as  petitioners,  were  signed  thereto. 
Five  of  these  were  George  V.  Lewark,  Henry 
Gates,  A.  W.  Shule,  Joseph  B.  Leakey,  and 
James  A.  Samuels.  On  April  4,  1905,  it  ap- 
pears that  notice  of  the  pendency  of  this  pe- 
tition bad  not  been  given.  Consequently  no- 
tices were  ordered  issued  for  June  1,  1905. 
.  Before  the  completion  of  the  notice  so  or- 
dered, and  prior  to  the  day  fixed  for  docket- 
ing the  cause,  each  of  the  aforesaid  fire  peti- 
tioners presented  his  application,  or  motion, 
to  the  Hancock  circuit  court,  to  dismiss  said 
petition  as  to  himself,  and  accordingly  the 
court  dismissed  said  petition  as  to  each  of 
said  parties,  subject  to  the  adjustment  of 
costs.  The  Joint  application  or  motion  of 
Lewark  and  Gates  was  made  and  sustained 
on  the  9th  day  of  May,  1905,  that  of  Shule 
on  the  IStb  day  of  May,  1905,  and  of  Leakey 
and  Samuels  on  the  19th  day  of  the  same 
month.  It  appears  that  these  fire  persons 
were  the  only  petitioners  for  said  ditch  who 
owned  any  real  estate  or  lands  lying  and  -situ- 
ated outside  the  corporate  limits  of  the  city 
of  Greenfield.  Appellants,  having  knowledge 
of  these  motions  to  dismiss,  and  of  the  ac- 
tion of  the  court  in  ruling  the  same,  did  not, 
BO  far  as  disclosed,  make  any  objections  to 
the  dismissal  or  withdrawal  of  said  peti- 
tioners. On  December  19,  1905,  the  city  of 
Greenfield  (appellee  herein)  appeared  and  fil- 


ed Its  verified  answer,  whereby,  under  the 
facts  therein  alleged.  It  challenge^  and  denied 
the  jurisdiction  of  the  Hancock  circuit  court 
over  the  subject-matter  of  said  proceedings, 
upon  the  ground  that  all  of  the  real  estate 
described  in  the  petition  as  owned  by  the 
petitioners,  or  either  of  them,  was  situated 
within  the  corporate  limits  of  said  city  of 
Greenfield,  and  the  demand  of  the  city  was 
that  the  petition  and  all  proceedings  there- 
under be  dismissed  at  the  cost  of  the  peti- 
tioners. On  December  20,  1905,  Freeman 
Braddock,  John  W.  Comstock,  and  Harvey 
Bradley,  the  other  appellees,  each  for  him- 
self and  for  all  other  remonstrators,  also  ap- 
peared and  filed  a  verified  answer,  denying 
the  Jurisdiction  of  the  court  over  the  subject- 
matter,  for  the  reason  that  all  of  the  real 
estate  described  in  the  petition  owned  by  the 
petitioners,  or  any  of  them,  was  situated 
within  the  corporate  limits  of  the  city  of 
Greenfield,  an  Incorporated  city  under  the 
laws  of  the  state  of  Indiana,  and  that  no  one 
of  said  petitioners  owned  any  separate  or 
distinct  tract  or  tracts  of  land  lying  outside 
the  conporate  limits  of  said  city.  Other  caus- 
es were  also  assigned  to  show  that  the  court 
did  not  have  Jurisdiction  over  the  subject- 
matter.  To  each  of  these  answers  appellants, 
the  remaining  petitioners,  replied  by  a  gen- 
eral denial.  The  Issues  as  formed  upon  these 
answers  and  the  replies  of  appellants  there- 
to were  tried  by  the  court,  and  at  the  request 
of  the  parties  the  court  made  a  special  find- 
ing of  facts,  and  stated  its  conclusions  there- 
on. Over  the  objections  and  exceptions  of 
appellants  to  each  of  the  conclusions  of  law 
the  court  rendered  Judgment,  dismissing  the 
petition  and  all  proceedings  thereon  at  the 
cost  of  the  petitioners.  From  this  Judgment 
this  appeal  Is  prosecuted,  and  the  errors  as- 
signed are  that  the  court  erred  In  each  of  Its 
conclusions  of  law  on  the  special  finding  of 
facts;  that  it  erred  In  refusing  to  permit 
the  drainage  commissioners  to  file  their  re- 
port on  the  assessment  of  real  estate  that 
would  be  benefited  by  the  proposed  ditch; 
and  that  the  court  erred  in  dismissing  the 
proceedings  for  the  establishment  of  the  pro- 
posed ditch. 

The  special  finding  of  facts  Is  somewhat 
lengthy,  and  In  some  respects  contains  mat- 
ters of  an  evidentiary  character  and  others 
that  were  not  proper  to  be  embraced  therein. 
We  set  out  such  of  the  facts  as.  In  our  opin- 
ion, are  material  to  the  question  Involved. 
Counsel  for  appellants  virtually  concede  that 
the  principal  point  in  the  appeal  is  whether 
the  tracts  of  real  estate  or  lands  owned  by 
the  petitioners  and  described  In  the  petition 
are  situated  within  the  limits  of  the  city  of 
Greenfield.  The  facts  as  found  by  the  lower 
court  and  set  out  in  the  special  finding  fully 
support  the  answers  filed  by  appellees,  and 
show  that  appellants,  under  the  provisions 
of  the  statute,  were  not  competent  petitioners, 
for  the  reason  at  least  that  neither  of  them 
was  the  owner  of  any  tract  or  tracts  of  land 
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situated  outside  tbe  limits  of  tlie  city  of 
GreenHeld.  The  following  are  stated  In  the 
finding: 

"(18)  The  city  of  Greenfield,  in  Hancock 
county.  Is  a  duly  Incorporated  city,  and  has 
been  since  1876.  The  stream  known  as  Bran- 
dywlne  creek  has  Its  course  through  the  cor- 
porate limits  of  said  cjty  for  a  distance  of 
one-half  mile.  Its  course  through  said  city 
is  represented  on  the  map  annexed  to  tbis 
finding  by  the  line  N,  V,  U,  N.  The  course 
of  tlie  drain  iMtltloned  for  in  the  petition  in 
this  cause  runs  through  the  corporate  limits 
of  said  city  for  a  distance  of  one-half  mile, 
and  the  ditch  petitioned  for  would,  If  estab- 
lished and  constructed,  pass  through  the  cor- 
porate limits  of  said  city  for  said  distance. 

"(19)  No  petition  has  ever  been  filed  In  tbis 
cause  which  avers  or  shows  that  the  route 
of  tbe  ditch  petitioned  for  in  tbis  cause  would 
have  passed  through  tbe  corporate  limits  of 
said  city  or  of  any  town  or  city.  Neither 
has  any  petition  been  filed  in  this  cause 
wUcb  avers  tliat  tbe  drainage  desired  to  be 
affected  by  the  proposed  ditch  described  in 
tbe  petition  in  this  cause  cannot  be  accom- 
plished, without  extraordinary  labor  and  ex- 
pense and  in  the  best  and  cheapest  manner, 
without  passing  through  tbe  corporate  limits 
of  said  city,  and  the  court  has  not  in  any 
manner  determined  such  questions. 

"(20)  That  since  tbe  dismissals  by  the  peti- 
tioners as  found  and  stated  In  a  preceding 
finding  herein,  to  wit,  since  May  19,  1905, 
the  only  persons  remaining  as  petitioners  or 
apparent  petitioners  for  the  proposed  ditcb 
In  this  cause  are  William  S.  and  Henrietta 
Hutchinson,  husband  and  wife,  George  W. 
Johnson  and  Laura  E.  Johnson,  his  wife,  Su- 
san J.  Klrkpatrlck,  Jacob  S.  Pavey,  and  C. 
£.  Shule ;  that  neither  of  tbe  persons  so  re- 
maining on  said  petition  as  petitioners,  or  any 
of  them,  is  the  owner  or  owners  of  any  real 
estate,  or  of  any  Interest  therein,  which  lies 
outside  of  the  corporate  limits  of  the  said 
city  of  Greenfield ;  that  all  of  tbe  real  estate 
mentioned  or  described  in  said  petition  and 
in  tbe  amended  petition  tendered  tbe  court 
herein  by  tbe  said  Jacob  S.  Pavey,  or  by  any 
one  or  more  of  them,  or  in  which  they  or  any 
of  tbem  have  any  interest  whatever,  or  have 
had  any  Interest  whatever,  from  before  the 
time  said  petition  was  filed  until  now,  Is 
situated  within  the  corporate  limits  of  said 
city,  and  not  outside  of  said  corporate  limits." 

It  Is  argued  by  counsel  for  appellants  that 
after  appellees  had  filed  their  answers  as- 
sailing the  jurisdiction  of  the  court  over  the 
subject-matter  of  the  cause  appellant  Jacob 
S.  Pavey  and  other  petitioners  filed  an  ap- 
plication or  motion  to  amend  the  petition  by 
inserting  therein  the  description  of  certain 
real  estate  other  than  that  described  in  said 
petition,  and  to  make  tbe  further  amendment, 
in  tbe  event  it  is  found  that  the  ditcb  or 
drain  runs  through  tbe  city  of  Greenfield, 
by  inserting  in  tbe  petition  tbe  following: 
"Tliat  it  is  impracticable  to  construct  said 


drain  to  conform  to  tbe  route  as  prayed  for 
in  said  petition  following  tbe  course  of  Bran- 
dywine  creek  without  passing  through  the 
limits  of  tbe  city  of  Greenfield."  Tbe  entries 
of  the  court's  order  book,  as  the  same  appear 
in  tbe  transcript,  show  tbe  making  of  this 
motion  to  amend,  but  there  is  an  entire  ab- 
sence of  any  showing  either  by  tbe  entries  of 
tbe  order  book,  bill  of  exceptions,  or  in  any 
other  manner  authorized  by  tbe  Civil  Code^ 
to  show  what  action  was  taken  by  the  court 
in  respect  to  this  application,  and,  so  far  as 
anything  is  properly  shown  by  tbe  record, 
this  motion  or  application  to  amend  may  still 
be  pending  in  the  lower  court  Counsel  for 
appellants  contend  that  tbe  action  taken  by 
tbe  court  In  reference  to  said  motion  or  ap- 
plication of  tbe  petitioners  to  amend  their 
petition  Is  shown  and  made  a  part  of  tbe  rec- 
ord by  tbe  conclusion  of  law  upon  tbe  special 
finding  of  facts,  wherein  It  is  stated  "that 
tbe  petition'  to  amend  tbe  petition  herein  by 
the  petitioner  Jacob  8.  Pavey  should  be  re- 
jected, for  tbe  reason  that  tbe  court  has  no 
Jurisdiction  in  tbis  cause."  Tbis  contention 
is  not  tenable. 

During  tbe  trial  of  tbe  cause  James  T.  and 
Martha  A.  Bodkin,  who  bad  not  been  parties 
to  tbe  petition,  filed  a  motion  to  be  made  pe- 
titioners in  tbe  cause.  There  Is  an  order  book 
entry  showing  that  this  motion  was  presented 
to  the  court,  but  there  is  nothing  In  tbe  rec- 
ord to  exhibit  what.  If  any,  action  was  taken 
by  the  court  in  reference  to  this  motion,  save 
and  except  that  which  is  disclosed  in  tbe  spe- 
cial finding  of  facts.  Counsel  for  appellants 
insist  that  this  Is  sufficient  to  exhibit  the  ac- 
tion or  ruling  of  tbe  court  upon  tbe  applica- 
tion of  these  parties  to  be  made  petitioners. 
Were  tbis  Insistence  conceded  to  be  true,  still, 
under  the  circumstances,  It  Is  not  apparent 
that  any  right  or  rights  of  appellants  were 
impaired  or  affected  by  any  adverse  ruling  of 
tbe  lower  court  In  regard  to  the  application  in 
question ;  hence,  upon  this  view,  they  are  not 
In  a  position  to  complain.  It  is  the  office  of 
a  special  finding  to  find  and  state  tbe  Issu- 
able facts  In  a  case  as  tbe  same  have  beoi 
proven  by  the  evidence.  It  is  not  the  prov- 
ince of  the  special  finding  to  state  and  ex- 
hibit as  a  part  of  the  record  tbe  rulings  of 
the  court  in  making  up  the  Issues  of  a  cause 
or  in  respect  to  the  action  taken  by  tbe 
court,  either  In  denying  or  permitting  amend- 
ments to  be  made  to  tbe  pleadings  In  tbe  case, 
etc.  Section  641,  Burns'  Ann.  St.  1901  (Sec- 
tion 426,  Thornton's  Civ.  Code),  provides: 
"When  the  record  does  not  otherwise  show 
tbe  decision  or  grounds  of  objection  thereto, 
the  party  objecting  must,  within  such  time 
as  may  be  allowed,  present  to  tbe  Judge  a 
proper  bill  of  exceptions,  which,  If  true,  be 
shall  promptly  sign  and  cause  to  be  filed  in 
tbe  cause,  etc.  When  so  filed  it  shall  be  a 
part  of  tbe  record."  Section  428,  Thornton's 
Civ.  Code,  the  same  being  section  3  of  an  act 
approved  March  9,  1903,  concerning  proceed- 
ings in  civil  procedure  (Acts  1903,  p.  338,  c. 
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183),  further  provides  in  what  manner  any 
pleadings,  motions,  etc.,  filed  or  offered  to  be. 
filed,  shall  become  a  part  of  the  record.  It  is 
evident  under  the  circumstances  that  the  rec- 
ord presents  no  Question,  for  the  reasons 
hereinbefore  stated,  upon  the  motion  or  ap- 
plication of  Jacob  S.  Pavey  to  amend  the  peti- 
tion, or  upon  the  application  of  Bodkin  and 
Bodkin  to  t)ecome  petitioners.  The  questions 
discussed  by  appellants  relative  to  certain 
irregularities  in  the  annexation  proceedings 
on  the  part  of  the  city  of  Oreenfield  cannot 
be  considered.  It  is  not  the  part  of  a  spe- 
cial finding  to  find  and  set  out  evidentiary 
matters.  Such  matters  in  a  special  finding 
must  be  disregarded.  Relender  v.  State  ex 
rel.,  149  Ind.  283,  49  N.  B.  30;  Talbott  v. 
English,  156  Ind.  299,  59  N.  E.  857. 

The  court  found  the  issuable  or  ultimate 
fact  that  the  city  of  Greenfield  was  an  in- 
corporated city,  and  had  been  since  1876. 
It  was  not  necessary  for  it  to  go  further  and 
find  and  state  the  evidentiary  matters  which 
entered  into  or  led  up  to  the  incorporation  of 
said  dty,  or  in  respect  to  the  annexation  of 
certain  territory  thereto.  The  irregularities 
in  the  annexation  proceedings  by  the  city  of 
Oreenfield  of  which  appellants  complain  are 
not  of  such  a  character  as  to  render  them 
void ;  hence  they  are  not  open  to  a  collateral 
attack  In  this  case.  Huff  v.  City  of  Lafa- 
yette, 108  Ind.  14,  8  N.  B.  701;  Hlatt  v. 
Town  of  Darlington,  152  Ind.  570,  53  N.  B. 
825. 

It  will  be  observed  that  the  court  fonnd 
that  the  drain  or  ditch  for  which  appellants 
petitioned  or  applied  to  the  court  to  have  es- 
tablished and  constructed  would,  if  establish- 
ed, extend  into  and  pass  through  the  cor- 
porate limits  of  said  city  of  Greenfield  for  the 
distance  of  one-half  mile,  and  that  no  one  of 
the  persons  remaining  on  the  petition  after 
May  19,  1905,  as  petitioners  for  said  drain, 
was  the  owner  of  any  real  estate  lying  or  sit- 
uated outside  of  the  corporate  limits  of  said 
city. 

In  Anderson  v.  Endlcutt,  101  Ind.  539,  it 
was  held  that  the  cities  of  this  state  have 
exclusive  Jurisdiction  of  the  matter  of  drain- 
age within  their  corporate  limits,  and  that  no 
authority  under  the  drainage  statutes  as  they 
then  existed  was  given  for  the  construction, 
of  drains  in  or  through  cities  under  the  direc- 
tion of  the  circuit  court.  It  was  at  least 
requisite,  under  the  statute  herein  set  out, 
in  order  to  authorize  appellants  as  petition- 
ers to  maintain  their  petition  and  proceedings 
for  the  establishment  and  construction  of  a 
public  drain  or  ditch,  under  the  direction  or 
order  of  the  Hancock  circuit  court,  which 
drain  would  pass  or  run  through  the  cor- 
porate limits  of  the  city  of  Greenfield,  that 
they  should  be  the  owners  of  lands  lying  or 
situated  outside  of  said  city  which  would  be 
benefited  by  the  drain.ige  in  question.  This 
was  a  Jurisdictional  fact  which  must  be  es- 
tablished in  order  to  give  the  coui-t  Jurisdic- 


tion over  the  subject-matter.  Sauntman  ▼. 
MazweU,  154  Ind.  114,  54  N.  B.  897. 

In  the  latter  case  this  court  said:  "Tliat 
a  necessity  exists  for  the  drainage  of  country 
lands  by  means  of  a  drain  passing  through 
the  corporate  limits  of  a  city  Is  a  Jurisdic- 
tional fact  to  be  established  by  the  petition- 
ers ;  and,  as  the  method  of  determination  of 
the  sufilclency  of  the  remonstrance  for  dis- 
missal depends  upon  the  existence  of  the 
necessity,  that  Jurisdictional  fact  must  be 
shown  on  the  hearing  of  the  remonstrance. 
For  the  lack  of  such  a  finding,  the  conclusion 
of  law  is  inassallable."  Since  our  decision  in 
the  Sauntman  Case,  construing  thQ  statute 
herein  involved,  the  Legislature  has  twice 
re-enacted  it  (first.  Acts  1901,  p.  161,  c.  100; 
second.  Acts  1903,  p.  504,  c.  232),  presumably 
with  the  construction  placed  upon  It  in  that 
decision.  Kunkle  v.  Abell,  167  Ind.  434,  79 
N.  E.  763:  Cain  v.  Allen,  168  Ind.  8,  79  N. 
B.  201. 

Aft«  the  dismissal  or  withdrawal  of  the 
petitioners  who,  as  it  appears,  were  the  only 
ones  owning  lands  situated  outside  the  lim- 
its of  the  city  of  Greenfield,  appellants,  the 
remaining  petitioners,  were  not  qualified  or 
authorized  tinder  the  statute  to  maintain  the 
proceedings,  as  they  were  not  invested  with 
the  ownership  of  lands  as  required  by  the 
law.  Consequently,  in  the  absence  of  such 
ownership,  they  could  not  invoke  the  Juris- 
diction of  the  court  over  the  subject-matter. 
Lowery  v.  State  Life  Ins.  Co.,  153  Ind.  100, 
64  N.  E.  442,  was  an  action  by  a  party  who 
had  no  right  imder  the  law  to  sue.  This 
court,  in  that  appeal,  in  affirming  that  the 
lower  court  had  no  Jurisdiction  of  the  sub- 
ject-matter, said:  "We  have  before  us  a 
plaintiff  who  has  no  right  to  file  a  complaint, 
who  has  no  right  or  power  to  put  in  action 
the  Jurisdiction  of  the  court;  and,  in  the  ab- 
sence of  such  right  or  power,  we  have  in  con- 
templation of  law  a  case  without  a  plaintiff 
or  a  complaint.  •  ♦  ♦  The  right  of  Juris- 
diction in  a  court  6ver  the  subject-matter 
may  exist,  but  Its  valid  exercise  depends 
wholly  upon  its  being  Invoked  by  one  who  Is 
entitled  under  the  law  to  set  it  in  motion." 
The  rule  affirmed  in  the  latter  appeal  is  cer- 
tainly applicable  to  the  case  at  bar  under  the 
facts  herein. 

This  cause  was  tried  by  a  special  Judge  ap- 
pointed by  Judge  Pelt,  the  regular  presiding 
Judge  of  the  Hancock  circuit  court.  Before 
the  appointment  of  the  special  Judge  it  ap- 
pears that  Jadge  Felt,  as  previously  shown, 
permitted  five  of  the  petitioners  to  dismiss 
the  petition  as  to  themselves.  Counsel  for 
appellants  contend  that  the  action  of  the 
regular  Judge  in  sustaining  the  motions  by 
these  petitioners  to  dismiss  was  void,  because 
he  was  the  owner  of  certain  lands  which 
would  be  affected  by  the  proposed  drain.'  Ap- 
pellants, by  their  counsel,  were  in  court  at 
the  time  the  motions  by  the  petitioners  to 
dismiss  were  made,  and  they  made  no  objec- 
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tlon  whatever,  eltber  as  to  the  rigbt  of  said 
parties  to  dismiss,  or  as  to  the  power  or  au- 
thority of  Judge  Felt  to  allow  the  dlsmissalB 
in  question.  The  Judge's  action  in  the  prem- 
ises certainly  was  not  void,  and  the  con- 
tention of  counsel  is  wholly  untenable.  If 
their  argument  as  to  this  feature  of  the  case 
could  be  held  to  be  sound,  then  under  the  cir- 
cnmstances,  It  might  be  said  that  the  acts  of 
the  same  Judge  In  permitting  appellants,  as 
he  did,  to  amend  the  original  petition,  and 
In  ordering  notice  to  be  given  upon  the 
amended  petition,  were  also  void,  and  appel- 
lants, under  the  clrcomstances,  would  have 
no  standing  in  court,  or.  In  other  words,  they 
would  be  hoisted  by  tbelr  own  petard. 

As  tbe  facts  found  and  stated  in  the  spe- 
cial finding  developed  that  the  lower  court 
had  no  Jurisdiction  to  establish  the  drain  or 
ditch  for  which  appellants  petitioned,  there- 
fore it  was  its  du^  to  proceed  no  further  in 
the  matter,  but  to  dismiss  tbe  petition,  and 
render  Judgment,  as  It  did,  against  appellants 
for  costs. 

No  reversible  error  being  presented  by  the 
record,  the  Judgment  is  therefore  affirmed. 


(no  Ind.  222) 
CHICAGO  &  E.  R.  CO.  et  al.  v.  DINIU8. 
(No.  21,073.) 

(Snpieme  Court  of  Indiana.    March  20,  1908.) 

1.  Nkolioencs  —  PtEADiHO  —  Genebai.    and 
Specivio  Statements, 

Where  specific  facts  are  alleged  in  a  com- 
plaint as  to  the  happening  of  an  accident  or  a& 
to  negligence  imputed  to  defendant,  they  will 
control  general  Btatements  in  regard  to  the  same 
matters. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  37,  Negligence,  H  174-103.] 

2.  Masteb  and  Sebvan't— Injubies  to  Sebt- 
an-^-action— i^leadino. 

Where  a  complaint  specifically  charged  that 
plaintiff  attempted  to  cross  the  railroad  track 
to  make  a  coupling,  and  ttiat  "in  so  doing  he 
stepped  upon  tne  end  of  one  of  the  cross-ties ; 
that  his  foot  slipped  off  the  tie  and  into  a  low 
place  between  the  cross-ties,  and  he  fell  to  tbe 
ground  within  the  rails  and  into  one  of  said 
low  places  between  the  cross-ties";  that  "he 
attempted  to  extricate  himself;  •  •  »  and 
that  on  account  of  being  in  the  hole  between  the 
cross-ties  he  was  onablo  to  remove  his  person, 
•  •  •  and  was  cadgbt  by  the  moving  car" — 
it  clearly  showed  Uiat  the  slipping  of  plaintiff's 
foot  was  the  first,  immediate,  and  originating 
cause  of  the  injury  which  he  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |§  816-836.] 

3.  Neougbncb— "Pboximate  Cause." 

Proximate  cause  is  the  efficient  cause,  or 
that  which  originates  and  sets  in  motion  the 
dominating  agency  that  necessarily  proceeds 
through  other  causes  as  mere  instruments  or  ve- 
hicles in  the  natural  lines  of  causation  to  the  re- 
sult in  controversy. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  87,  Negligence.  |S  69-82. 
For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  5758-5769;    vol.  8,  p.  7771.] 

4.  Masteb  and  Skbvani  —  Saie  Pi.acb  to 

WOBK— RAHJiOAD  Tbacks. 

In  an  action  against  a  railroad  company  for 
an  injury  resulting  from  defendants'  alleged  fail- 
ure to  properly  ballast  its  road  or  fill  the  holes 


between  the  ties,  it  clearly  appeared  that  plain' 
tiff's  foot  slipped  from  a  tie,  which  caused  him 
to  fall,  and  that  his  inability  to  remove  or  ex- 
tricate himself  bjefore  he  was  caught  and  in- 
jured may  have  depended  on  the  fact  that  the 
road  was  not  ballasted.  Held,  that  such  result 
or  consequence  was  not  one  which  defendant 
was  bound  to  anticipate  as  the  natural  and  prob- 
able consequence  of  not  properly  ballasting  its 
road. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34^  Master  and  Servant  §8  218-223,  257- 
268.] 

5.  Neouoencb— Dimr  to  Use  Case. 

A  person  is  bound  to  anticipate  and  guard 
against  what  usually  happens  or  is  likely  to  hap- 
pen, but  not  that  which  is  unusual  and  unlikely 
oi  only  remotely  and  slightly  probable. 

iEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  37,  Negligence,  gi  1-7.J 

Appeal  from  Circuit  Court,  Wabash  Coun- 
ty;  A.  H.  Plummer,  Judge. 

Action  by  Clark  W.  Dlnius  against  the 
Chicago  &  Erie  Railroad  Company  and  an- 
other. From  a  judgment  over;;uling  defend- 
ants' demurrers  to  the  complaint,  defendants 
appealed  to  the  Appellate  Court,  from  which 
the  cause  was  transferred  to  the  Supreme 
Court    Reversed. 

W.  A.  Johnson,  Geo.  C.  Gale,  Kenner,  Lu- 
cas &  Kenner,  W.  G.  Todd,  and  Ulrlc  Z. 
Wiley,  for  appellants.  Spencer  &  Branyan, 
for  appelleew 

JORDAN,  J.  This  action  was  commenced 
In  the  Huntington  circuit  court  by  appellee 
to  recover  for  personal  injuries  sustained  by 
him  on  account  of  the  alleged  negligence  of 
the  defendants,  appellees  herein,  the  Chicago 
&  Erie  Railroad  Company  and  the  Toledo,  St 
Louis  &  Western  Railroad  Company.  The 
venue  of  tbe  cause  was  changed  to  the  Wa- 
bash circuit  court  Bach  of  the  defendants 
separately  demurred  to  the  complaint  on  the 
ground  of  insufficiency  of  facts  therein  al- 
leged. These  demurrers  were  overruled,  and 
proper  exceptions  reserved  by  the  respective 
defendants.  The  defendants  answered  sepa- 
rately by  the  general  denial.  Tbe  cause  up- 
on the  Issues  was  tried  by  Jury,  and  a  gen- 
eral verdict  returned  in  favor  of  the  plain- 
tiff, assessing  his  damages  at  $7,250.  Along 
with  the  general  verdict,  the  jury  returned 
answers  to  a  series  of  interrogatories.  The 
defendants  separately  moved  for  judgment 
in  their  favor  on  the  Interrogatories,  and  also 
filed  separate  motions  for  a  new  trial  and  in 
arrest  of  judgment,  all  of  which  motions  were 
denied  and  exceptions  reserved.  The  court 
then  rendered  judgment  on  the  verdict.  Sep- 
arate assignments  of  error  are  predicated  by 
appellants  on  each  of  tbe  adverse  rulings  of 
the  lower  court 

The  first  question  for  our  consideration  is 
the  sufficiency  of  the  complaint  It  is  al- 
leged therein:  "That  on  the  4th  day  of 
March,  1004,  and  for  a  long  time  prior  there- 
to, and  ever  since,  the  defendant  first  above 
named  (Chicago  &  Erie  Company)  has  owned 
and  operated  a  railroad  for  hire,  with  pds- 
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tjunser  and  freight  can,  drawn  by  locomo- 
tives propelled  by  steam,  from  CUicago,  IIU 
to  Marion,  Otiio,  wlilcli  line  of  railroad  paas- 
«a  tlirough  the  state  of  Indiana,  and  through 
Van  Wert  county  in  the  state  of  Ohio,  and 
the  county  of  Huntington  in  the  state  of 
Indiana.  That  said  Toledo,  St  Louis  & 
Western  Railroad  Company  is  a  corporation 
duly  organized  and  operating  under  the  laws 
of  the  states  of  Ohio,  Indiana,  Illinois,  and 
Missouri.  That  on  the  4th  day  of  March, 
1904,  and  for  a  long  time  prior  thereto,  and 
ever  since,  it  has  owned  and  operated  a  rail- 
road for  hire  with  passenger  and  freight  cars 
drawn  by  locomotives  propelled  by  steam,' 
from  Toledo,  Ohio,  to  St  Louis,  Mo.,  which 
line  of  railroad  passes  through  the  county 
of  Huntington  In  the  state  of  Indiana,  and 
through  Van  Wert  county  In  the  state  of 
Ohio.  That  said  railroads  of  said  railroad 
companies  cross  each  other  at  Ohio  City  in 
Van  Wert  county,  Ohio,  and  there  Is  a  switch- 
ing yard  In  the  eastern  part  of  said  town  of 
Ohio  City,  in  connection  with  and  as  a  part 
of  the  Chicago  &  Erie  Railroad  Company's 
track,  and  a  T  extending  therefrom  to,  and 
uniting  with,  the  track  of  the  Toledo,  St 
Louis  tt  Western  Railroad  Company's  track. 
That  such  Y  is  built  upon  a  roadbed,  which 
roadbed  is  upon  land  and  territory  owned 
by  the  Chicago  &  Erie  Railroad  Company, 
and  such  Y  and  other  portions  of  such  track 
hereinafter  named  are  constructed  with,  and 
consist  of,  cross-ties,  rails,  and  frogs  placed 
upon  the  roadbed,  which  roadbed  was  con- 
structed by  the  Toledo.  St  Louis  &  Western 
Railroad  Company,  and  such  rails,  frogs,  and 
ties  were  placed  thereon  and  are  maintained, 
together  with  such  roadbed,  by  the  Toledo, 
St  Louie  &  Western  Railroad  Company. 
That  the  Toledo,  St  Louis  &  Western  Rail- 
road Company,  prior  to  the  4th  day  of  March, 
1904,  and  on  said  date,  and  contlDuousiy  ever 
since,  has  Jointly  occupied,  maintained,  and 
used  said  Y  and  said  track  with  the  Chicago 
&  Erie  Railroad  Company  by  virtue  of  a 
lease  held  by  said  Toledo,  St  Louis  ft  West- 
em  Railroad  Company  from  said  Chicago 
&  Erie  Company.  That  prior  to  March  4, 
1904,  and  on  said  date,  and  erer  since,  each 
of  said  defendant  railroad  companies  has 
had  trafflc  arrangements  by  virtue  of  a  con- 
tract existing  between  them.  That  they  were 
at  that  time  and  prior  thereto  each  switch- 
ing and  operating  over  and  along  their  switch- 
es in  said  yard  at  Ohio  City,  and  over  and 
along  said  Y  hereinbefore  mentioned,  and 
Bide  and  delivery  tracks,  and  said  traffic  ar- 
rangement aforesaid  was  in  full  force  and 
effect  and  under -actual  operation  on  the  4tb 
day  of  March,  1904.  That  this  plaintiff  on 
the  4tb  day  of  March,  1904,  was  regularly 
employed  by  the  defendant,  the  Chicago  & 
Erie  Railroad  Company,  as  brakeman  on  one 
of  the  freight  trains,  and  was  running  from 
Marion,  Ohio,  to  Huntington,  Ind.,  on  said 
road.  That  at  the  town  of  Ohio  City  In 
Van  Wert  county  lu  the  state  of  Ohio,  while 


this  plaintiff  was  so  employed  and  in  the 
line  of  bis  duty,  and  while  working  along 
with  one  of  the  crews  consisting  of  a  locomo- 
tive engbieer,  freight  train  conductor,  and 
other  brakemen  In  the  employ  of  the  Chicago 
&  Erie  Railroad  Company,  while  this  plain- 
tiff was  attempting  to  make  a  coupling  be- 
tween two  freight  cars  on  the  Chicago  & 
Erie  delivei7  and  side  track  In  the  eastern 
part  of  the  switcliyard — said  _  delivery  and 
side  track  leads  onto,  and  Is  a  part  of,  the 
Y  hereinbefore  described — and  while  the  car 
on  the  east  side,  namely,  Erie  oar  No.  72,470, 
was  standing  still,  and  the  car  on  the  west 
side,  namely,  Chicago  &  Eastern  Illinois  car 
No.  60,407,  was  backing  up  towards  the  east, 
the  latter  car  being  propelled  by  a  locomotive, 
which  locomotive  was  then  and  there  operat- 
ed by  the  Chicago  &  Erie  Railroad  Company, 
a  part  of  the  chain  on  the  lever  which  oper- 
ates the  coupling  of  the  eastern  car,  namely, 
the  car  herein  first  above  mentioned,  was  ab- 
sent such  coupling  could  not  be  operated  with 
the  lever,  and  it  l>ecame  an  emergent  neces- 
sity in  order  to  make  such  coupling  to  op- 
erate same  on  the  car  backing  up,  and  the 
lever  on  the  car  backing  up  was  on  the  op- 
posite side  of  the  car  from  where  plaintiff 
was  standing,  and  In  order  to  operate  the 
coupling  on  the  car  backing  up,  plaintiff  was 
compelled  to  go  to  the  opposite  side  of  the 
track  from  where  he  was  standing.  For  such 
purpose,  he  attempted  to  cross  the  track,  and 
in  so  doing  he  stepped  upon  the  end  of  one 
of  the  cross-ties  of  the  track.  His  foot  slip- 
ped off  of  the  tie  and  onto  a  low  place  be- 
tween the  cross-ties,  and  he  fell  to  the  ground 
within  the  rails  and  into  one  of  said  low 
places  between  the  cross-ties.  He  attempted 
to  extricate  blmself  Immediately,  and  to  move 
and  roll  his  body  forward,  and  off  the  track. 
If  possible;  he  not  having  time  to  rise,  as 
the  moving  car  backing  up  was  so  close  to 
him.  On  account  of  being  in  said  hole  and 
low  place  between  the  cross-ties,  he  was  un- 
able to  remove  bis  person — ^that  Is,  to  roll 
away  and  get  off  of  the  track — and  was 
caught  by  the  moving  car  then  backing  up, 
and  his  left  hip  was  dislocated,  and  the  foot 
of  the  right  leg  was  cut  pff  in  the  region  of 
the  ankle  by  the  wheels  of  one  of  the  trucks 
of  the  moving  car  passing  over  his  ankle. 
That  the  track  upon  which  this  alleged  injury 
occurred,  at  the  spot  where  plaintiff  fell,  and 
for  10  feet  on  each  side  thereof,  was  not 
properly  ballasted  and  filled  with  gravel, 
cinders,  or  other  substance  so  that  six  inches 
of  cross-ties  below  the  bottom  of  the  rails 
were  exposed,  and  that  there  were  large, 
deep,  and  wide  open  spaces  between  the  cross- 
ties,  and  that  such  track  had  been  in  such 
condition  for  a  long  time,  to  wit,  three 
months,  and  that  the  defendants  and  each  of 
them  had  knowingly,  negligently,  and  care- 
lessly suffered  and  permitted  said  ties  and 
track  at  the  point  where  said  injury  occurred 
on  said  Y  and  delivery  side  track,  as  here- 
in described,  to  remain  in  said  condition  tor 
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a  period  of  three  months,  as  aforesaid,  prior 
to  tbe  tiappening  of  eald  Injnry." 

The  complaint  then  alleges:  That  there 
waB  a  traffic  arrangement,  or  contract,  be- 
tween the  two  companies,  under  which  it 
became  the  duty  of  each  sereraUy,  and  both 
Jointly,  to  keep  said  roadbed  ballasted  be- 
tween said  cross-ties  at  such  point  of  acci- 
dent in  a  proper  and  safe  condition  for  its 
employes  to  work  orer  and  upon.  It  la  far- 
ther charged  that  at  the  place  where  plaln- 
tUT  fell,  as  aforesaid,  and  was  injured,  there 
was  much  switching  done  by  both  of  said  de- 
fendants, and  that  on  account  of  much  traffic 
and  frequent  hitching  and  unhitching,  chang- 
ing and  switching  cars.  It  required  the  em- 
ployes of  each  of  the  defendants  to  traverse 
said  place,  where  plaintiff  fell,  dally,  and  of- 
ten many  times  every  day.  That  on  account 
of  the  lack  of  filling  and  ballasting  of  said 
roadbed,  etc.,  at  the  point  where  plaintiff  fell 
and  was  Injnred,  and  for  10  feet  along  each 
side  thereof,  and  the  wide  open,  djeep  places 
between  the  cross-ties,  as  aforesaid,  that  such 
track  was  very  dangerous  at  said  point  where 
brakemen  In  the  employment  of  each  of  said 
defendants  in  coupling  and  uncoupling  and 
switching  cars  were  required  to  traverse. 
The  pleading  further  charges  that  "on  ac- 
count of  such  holes  and  open  places,  as  afore- 
said, being  carelessly  and  negligently  left 
there  and  thus  by  the  defendants,  and  each 
of  them,  that  he,  the  plalntlfF,  fell  into  the 
open  place  aforesaid,  and  on  account  of  the 
lack  of  ballasting,  and  on  account  of  the  low 
place  aforesaid,  be  could  not  remove  himself 
therefrom  in  time  to  avoid  the  injury  afore- 
said, and  thereby  and  on  account  of  which 
he  received  such  injuries  and  on  account  of 
which  he  could  not  remove  his  body  from  in 
front  of  said  car  so  backing  up  and  thereby 
was  caught  and  received  said  injury." 

It  Is  charged  that  the  defendants,  and  each 
of  them,  were  jointly  and  severally  guilty  of 
negligence  in  not  having  said  track  ballasted 
and  filled  up  between,  said  ties  at  tbe  place 
where  such  Injury  occurred,  and  In  leaving 
the  deep  and  wide  open  places  between  the 
cross-ties.  Facts  are  averred  to  show  that 
the  plaintiff  was  wholly  Ignorant  of  and  tiad 
no  knowledge  of  the  fact  that  tbe  place  where 
be  was  injured  was  not  properly  filled  and 
ballasted  between  tbe  ties,  etc.,  and  that  he 
hnd  no  knowledge  of  the  fact  that  said  track 
where  he  was  injured  was  dangerous  and 
unsafe,  but  that  defendants,  and  each  of 
tbem,  had  notice  and  knowledge  for  three 
months  prior  to  the  accident  of  the  defective 
condition  of  the  aforesaid  track  at  the  point 
where  he  was  Injured.  After  alleging  free- 
dom upon  the  part  of  Bppellee  of  contributory 
negligence,  the  pleading  closes  with  the 
charge  "that  wholly  on  account  of  the  negli- 
gence of  the  defendants,  and  each  of  them, 
in  not  providing  a  safe  place  for  him  to  work, 
and  In  not  having  the  track  at  the  point 
where  be  fell  properly  filled  and  ballasted  be- 
tween the  tics  and  rails,  and  on  account  of 


the  defendants,  and  each  of  them,  negligently 
leaving  said  place  open  and  unfilled  between 
the  ties,  as  aforesaid,  his  foot  slipped  into 
said  hole,  and  he  fell  on  said  track  and  got 
into  the  low  place  between  the  cross-ties,  as 
aforesaid,  and  on  account  of  the  defendants' 
negligence  and  the  depth  of  said  hole  he  was 
unable  to  get  out,  and  received  the  injury 
aforesaid." 

The  Insistence  of  appellants'  counsel  is 
that  under  the  facts  alleged  in  the  complaint 
it  is  not  disclosed  that  the  negligence  attri- 
buted to  appellants  was  tbe  proximate  cause 
of  the  injury  sustained  by  appellee.  On  the 
other  hand,  counsel  for  the  latter  argue  that 
the  complaint  establishes  that  the  low  place, 
or  hole,  as  th^  term  it,  was  the  proximate 
cause  of  the  Injury.  It  will  be  noted  that 
the  complaint  specifically  charges:  That 
plaintiff  attempted  to  cross  the  railroad  track 
to  make  the  coupling  in  question,  and  that 
"in  so  doing  he  stepped  upon  the  end  of  one 
of  the  cross-ties ;  that  his  foot  slipped  off  of 
the  tie  and  into  a  low  place  between  the  cross- 
ties,  and  he  fell  to  the  ground  within  the 
rails  and  Into  one  of  said  low  places  between 
the  cross-ties."  That  "he  attempted  to  ex- 
tricate himself,  and  to  move  and  roll  his  body 
forward  and  off  the  track.  If  possible ;  be  not 
having  time  jto  rise,  as  the  moving  car  back- 
ing up  was  so  close  to  him.  That  on  account 
of  being  in  the  hole,  or  low  place,  between 
the  cross-ties,  he  wns  unable  to  remove  his 
person,  that  is,  to  roll  away  or  get  off  the 
track,  and  was  caught  by  the  moving  car  then 
backing  up,"  etc.  Where  specific  facts  are 
alleged  in  a  complaint,  as  In  this  case,  in 
respect  to  the  happening  of  the  accident  in 
question  or  the  negligence  Imputed  to  the  de- 
fendant, they  will  control  general  statements 
in  regard  to  the  same  matters.  Frain  v.  Bur- 
gett,  152  Ind.  .5.5.  50  N.  E.'  873,  62  N.  E.  395; 
Southern  Ry.  Co.  v.  Elliott  (Ind.)  82  N.  B. 
1051. 

'  It' is  apparent,  we  think,  that  the  slipping 
of  appellee's  foot  frotn  tbe  cross^ie  upon 
which  he  had  stepped  was  the  first  immediate 
and  originating  cause  of  the  injury  which  he 
sustained.  By  reason  of  the  fact  that  his 
foot  slipped  from  the  tie,  it  appears  that  he 
fell  to  the  ground  into  one  of  tbe  low  places 
between  the  rails.  No  complaint  is  made  in 
the  pleading  in  respect  to  the  tie  from  which 
his  foot  slipped,  but  the  cause  of  the  acci- 
dent or  Injury  in  question  is  attributed  to 
the  negligence  of  appellants  In  not  properly 
ballasting  their  roadbed  at  the  place  where 
the  accident  occurred,  and  In  maintaining  it 
with  the  low  piaces  thereon,  into  one  of 
which  appellee  fell,  and  from  which,  as  al- 
leged, be  was  unable  to  extricate  or  remove 
his  body  in  time  to  escape  from  being  run 
over  by  the  moving  car. 

The  case  of  Roots  Co.  v.  Meeker,  105  Ind. 
132,  73  N.  E.  253,  Is  analogous  to  the  case  at 
bar.  Appellee,  in  that  case,  an  employe  of 
the  company,  had  placed  or  rested  his  foot 
upon  a  piece  of  iron  shafting  lying  upon  the 
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floor  of  the  factory  In  wbicb  he  was  at  work. 
With  his  foot  upon  the  Bhafting,  he  attempt- 
ed to  push  some  rubbish  away  in  order  to 
make  a  clear  space  on  the  floor  to  place  a 
crank.  In  pushing  aside  the  mbblsh,  the 
piece  of  shafting  upon  which  his  foot  bad 
been  placed  and  was  resting  rolled  tinder  his 
toot,  and  he  thereby  started  to  fall,  and  in 
trying  to  prevent  himself  from  falling  he 
threw  oat  his  hands,  one  of  which  was  caught 
in  an  unguarded  cogwheel  of  a  near-by  ma- 
chine and  was  injured.  It  was  held  that  the 
rolling  of  the  iron  under  his  foot  was  the 
Immediate  or  proximate  cause  of  his  injury, 
and  not  the  unguarded  cogwheel  which 
caught  and  injured  bis  hand  in  the  fail.  We, 
in  that  case,  said :  "The  unguarded  condition 
of  the  wheels  did  not  In  any  way  bring  about 
appellee's  fall.  He  would  not  have  been  in- 
jured If  he  had  not  stumbled  and  fallen.  As- 
suming that  it  was  negligence  in  appellant  to 
leave  the  cogwheels  unguarded,  if  appellee 
bad  purposely  thrust  his  hand  into  them,  it 
Is  clear  he  could  not  recover.  If  he  thrust  it 
In  in  consequence  of  a  cause  set  In  motion 
by  himself,  and  for  which  appellant  was  not 
to  blame,  the  principle  is  the  same  so  far  as 
affects  his  right  of  recovery.  •  *  •  we 
think  that  it  cannot  be  fairly  said  that  the 
stiunbllng  occasioned  by  either  his  own  care- 
lessness or  by  a  pure  accident,  for  which  no 
one  would  be  answerable,  and  which  caused 
appellee  to  throw  his  hand  Into  the  cog,  was 
a  result  that  appellant  should  have  anticipat- 
ed as  natural  and  likely  to  occur  of  leaving 
the  wheels  unguarded.  •  •  »  The  hurt 
was  not  an  ordinary,  natural  sequence  of  the 
unguarded  cog.  At  most,  the  latter  was 
merely  a  remote  cause." 

In  the  appeal  of  Elliott  v.  Allegheny  Conn- 
^  Light  Co.,  204  Pa.  668,  64  Atl.  278,  aj^el- 
lant,  while  engaged  as  a  painter,  fell  from 
or  with  a  ladder  that  slipped  from  its  posi- 
tion while  be  was  using  it.  While  in  the 
act  of  falling  he  clutched  at  an  electric  'ligUt 
wire  wbicb  was  supported  from  brackets  at 
the  side  of  the  building,  which  wire  was  not 
properly  insulated,  and  for  this  reason  he 
was  shocked  and  burned.  In  that  case  it 
was  held  that  the  fail  from  the  ladder,  and 
not  the  shock  or  Injury  which  appellant  re- 
ceived from  the  electric  light  wire,  was  the 
proximate  cause  of  the  accident 

In  Willis  V.  Armstrong  County,  183  Pa. 
184,  38  Atl.  621,  the  plaintiff  passed  over 
a  bridge  with  his  wagon  and  after  going  60 
feet  up  an  abutting  hill,  the  traces  broke,  and 
the  wagon  ran  backwards,  missed  the  bridge, 
and,  on  account  of  there  being  no  guard  rail 
at  the  bridge,  ran  over  an  embankment  Into 
the  stream,  whereby  be  was  injured.  In 
that  appeal  the  court  held  that  it  was  the 
breaking  of  the  traces,  and  not  the  absence  of 
ttte  guard  mil.  that  constituted  the  proximate 
cause  of  the  Injury. 

It  has  been  affirmed  by  this  court  that 
proximate  cause  is  the  eflftcient  cause,  or,  in 
other  words,  the  cause  which  originates  and 


seta  in  motion  the  dominating  agency  that 
necessarily  proceeds  through  other  causes  as 
mere  instruments  or  vehicles  in  the  natural 
line  of  causation  to  the  result  In  controversy. 
Blllman  v.  Indianapolis,  etc.,  R.  Co.,  76  Ind. 
166,  40  Am.  Rep.  230;  Pennsylvania  Co.  t. 
C!ongdon,  134  Ind.  226,  83  N.  B.  705,  89  Am. 
St  Rep.  251 ;  New  York,  etc.,  R.  Co.  ▼.  Ham- 
lin (Ind.  Sup.)  79  N.  E.  1040,  10  L.  R.  A, 
(N.  S.)  881 ;  Enochs  v.  Pittsburgh,  etc.,  R.  Co., 
145  Ind.  636,  44  N.  E.  658 ;  Lake  Brie,  etc., 
B.  Co.  V.  Charman,  161  Ind.  95,  67  N.  E.  923. 

It  is  apparent  that  the  slipping  of  appel- 
lee's foot  from  the  tie,  which  caused  him  to 
fall,  was,  as  previously  asserted,  the  orig- 
inatlng  and  immediate  cause  of  the  accident 
Certainly  the  inability  of  appellee  to  remove 
or  extricate  himself  from  the  place  or  posi- 
tion into  which  he  had  fallen,  as  alleged,  be- 
fore he  was  caught  and  injured  by  the  mov- 
ing car,  was  not  such  a  result  or  ccmsequeoce 
as  appellants  in  reason  were  bound  to  have 
anticipated  or  expected  as  the  natural  and 
probable  consequence  of  their  alleged  negli- 
gence In  not  properly  ballasting  their  roadbed 
by  leaving  low  places  therein  at  the  point  of 
the  accident  The  rule  well  affirmed  by  the 
authorities  is  that  under  the  law  a  person 
Is  required  to  anticipate  or  foresee  and  guard 
against  what  usually  happens  or  is  likely  to 
happen;  but  this  rule  does  not  require  him 
to  anticipate  or  foresee  and  provide  against 
that  which  is  unusual  and  not  likely  to  hap- 
pen, or.  In  other  words,  that  which  la  only 
remotely  and  slightly  probable.  The  general 
test  In  such  cases  is  not  whether  the  injurious 
result  or  consequence  was  possible,  bnt 
whether  it  was  probable;  that  Is,  likely  to 
occur  according  to  the  usual  experience  of 
persons.  A  wrongdoer  cannot  be  held  respon- 
sible for  a  consequence  which  is  merely  pos- 
sible according  to  occasional  experience,  but 
only  for  a  result  or  consequence  which  la 
probable  according  to  the  ordinary  and  usual 
experience  of  mankind.  Enochs  v.  Pittsburgh, 
etc.,  R.  Co.,  supra ;  New  York,  etc.,  R.  Co.  t. 
Perriguey,  138  Ind.  414,  419,  84  N.  Bt  283,  87 
N.  E.  976;  McGahan  v.  Indianapolis,  etc., 
Qas  Co.,  140  Ind.  335,  37  N.  B.  601,  29  L.  R. 
A.  356,  49  Am.  St  Rep.  199;  Roots  Co.  ▼. 
Meeker,  supra;  Nickey  v.  Steuder,  164  Ind. 
180,  73  N.  B.  117;  Davis  v.  Mercer  Lumber 
Co.,  164  Ind.  413.  73  N.  E.  809,  and  author- 
ities there  cited ;  Lane  v.  Atlantic  Works,  111 
Mass.  136;  Stone  v.  Boston,  etc.,  R.  Co.,  171 
Mass.  536,  51  N.  E.  1,  41  L.  R.  A.  794;  Whar- 
ton on  Negligence  (2d  Ed.)  {  776 ;  Pollock  on 
Torts,  80-39;  Cooley  on  Torts  (3d  Ed.),  124, 
125;  Blllman  v.  Indianapolis,  etc.,  R.  Co., 
supra;  Terre  Haute,  etc.,  R.  Co.  v.  Bade, 
Adm'x,  96  Ind.  346,  49  Am.  Rep.  168. 

When  tested  by  the  rule  or  principle  as- 
serted and  supported  by  the  foregoing  author- 
ities, it  Is  manifest  that  the  negligence  im- 
puted to  appellants  was  not  the  proximate 
cause  of  appellee's  injury.  It  is  true  that  he 
slipped  and  fell  into  one  of  the  unfilled  places 
between  the  cross-ties,  and  was,  aa  alleged. 
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nnaUe  immediately  to  extricate  bimself  from 
the  position  into  wbich  lie  liad  fallen,  bat, 
had  It  not  been  for  the  efficient  Intervening 
cause — the  moving  car  wbidi  ran  over  and 
Injured  him  as  alleged — he  wonld,  for  angbt 
appearing  to  the  contrary,  have  escaped  imln- 
Jnred.  While,  as  heretofore  asserted,  a  per- 
son charged  with  negligence  Is  liable  or  re- 
qmnsible  for  the  injnries  which  a  pmdent 
person  In  the  exercise  of  ordinary  care  could 
have  foreseen  and  anticipated  as  the  natural 
and  probable  consequence  of  bis  negligence, 
but  this  rule  does  not  require  that  he  should 
have  foreseen  or  anticipated  the  precise  in- 
jury as  it  resulted  from  his  negligence  or 
omission  of  duty.  Billman  v.  Indianapolis, 
etc.,  R.  Co..  Anpra ;  Davis  v.  Mercer  Lumber 
Co.,  Bopra. 

It  may  be  said,  as  asserted  in  Soots  Co.  v. 
Meeker,  supra,  that  appellee's  Injury  was 
eansed  or  produced  by  a  combination  of  cir- 
cumstances which  might  never  again  occur. 
From  no  view  of  the  facts  as  alleged,  when 
tested  by  the  well-settled  principles  to  which 
we  have  herein  referred,  can  it  be  said  that 
the  injury  in  question  was  the  natural  and 
probable  consequence  or  result  of  the  negli- 
gence charged  against  appellants,  and  that 
such  a  consequence  ought  to  have  been  an- 
ticipated and  foreseen  by  them  as  likely  to 
emanate  from  their  negligence.  It  follows 
from  the  reasons  herein  given  that  the  com- 
plaint Is  insufficient,  and  the  demurrers  there- 
to ought  to  have  been  sustained. 

Other  objections  are  urged  against  the 
pleading,  but  these  we  have  given  no  consid- 
eration. 

For  the  error  of  the  court  in  overruling  the 
demurrers  to  the  complaint,  the  judgment  is 
reversed,  and  cause  remanded,  with  Instruc- 
tians  to  sustain  said  demurrers. 


(I<0  Ind.  204) 

CI.EVE?I.AND,  C  C.  &  ST.  L.  ET.  00.  v. 

HADLEY.     (No.  21,142.) 
(Supreme  Court  of  Indiana.    March  19,  1908.) 

1.  Cabbiebs   —   Pabsenqebs  —  Injueies— Db- 
FEcnvE  Window  Latch. 

If  a  window  latch  of  a  railroad  car  is  weak, 
broken,  or  defective,  and  for  that  reason  the  win- 
dowfalls  and  inflicts  injury  to  a  passenf^er,  the 
carrier  is  prima  facie  gnil^  of  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  ».  Carriers,  ${  1283,  1307.] 

2.  Saitb— BuBDEN  or  Pboof. 

In  an  action  against  a  carrier  for  Injuries 
to  a  passenger  by  the  fallinR  of  a  window  of 
the  car,  wliere  the  evidence,  which  was  not  di- 
rectly disputed  or  denied,  showed  that  the  win- 
dow catch  must  have  been  weak,  broken,  or 
defective,  as  claimed,  the  court  properly  in- 
•tmcted  the  jury  that,  if  the  accident  and  re- 
sultant injury  were  occasioned  by  the  defect  in 
the  appliance,  a  prima  facie  case  of  neKligence 
was  established,  and  it  was  incumbent  on  de- 
fendant to  excuse  such  apparent  failnre  of  duty. 
lEd.  Note.— For  cases  in  point,  see  Cent.  Di«. 
vol.  9,  Carriers,  {  1283.] 

i.  Same— DuTT  of  Passenqeb. 

A  passenger  is  as  much  bound  to  use  rea- 
sonable care  to  avoid  injury  as  the  carrier  is  to 


use  the  greatest  degree  of  care  to  save  the  pas- 
senger from  barm. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  |{  1346-1351.] 

4.  Same— Notice  of  Danqeb. 

The  unexplained  falling  of  the  window  of 
a  car  soon  after  the  passenger  entered  was  not 
snflScient  to  charge  him  with  knowledge  that  the 
window  catch  was  defective,  and  subject  him  to 
an  imputation  of  contributory  negligence  in 
thereafter  using  the  window. 

5.  Same. 

A  passenger  in  a  railway  car  has  the  right 
to  hoist  the  wmdow  for  any  proper  purpose,  and 
to  assume  that  the  catch  with  which  it  is  equip- 
ped is  suitable  and  sufficient  to  hold  it  when 
latched  properly. 

On  petition  for  rehearing.     Petition  over- 
ruled. 
For  f<vmer  opinion,  see  82  N.  E.  1026. 

MONTGOMERY,  J.  Appellant's  counsel 
have  filed  an  earnest  petition  for  a  rehearing 
in  this  case,  and  in  support  thereof  have 
vigorously  reargued  many  of  the  questions 
originally  presented.  It  is  very  properly  con- 
ceded that  the  decision  announced  and  the 
merits  of  the  case  center  around  the  eighth 
instruction  given  by  the  trial  court,  which 
explained  the  application  of  the  doctrine  res 
ipsa  loquitur  to  appellee's  view  of  the  facts 
established.  That  part  of  the  Instruction 
now  under  consideration  reads  as  follows: 
"Where  a  passenger,  while  on  the  company's 
train,  received  an  Injury  on  account  of  the 
derailment  of  the  train,  the  breaking  down  of 
the  roadbed,  or  on  account  of  the  weak,  bro- 
ken, or  defective  condition  of  the  car  provid- 
ed hy  the  company,  or  on  account  of  the 
weak,  broken,  or  defective  condition  of  any 
part  of  snch  car,  or  any  of  the  equipments 
or  other  appliances  connected  therewith,  own- 
ed, or  controlled  by  such  company,  and  used 
by  It  In  the  operation  of  Its  road,  the  mere 
happening  of  snch  accident  and  injury  of 
the  passenger  is,  at  least,  prima  fade  evi- 
dence of  the  negligence  of  tbe  company,  and 
it  will  be  Incumbent  upon  the  company  to 
produce  evidence  which  will  excuse  the  prima 
facie  failure  of  duty  on  its  part"  It  will 
be  observed  that  by  this  Instruction  the  court 
did  not  advise  the  jury  that  the  mere  happen- 
ing of  an  accident  to  a  passenger  upon  a  rail- 
way train  created  a  presumption  of  negli- 
gence on  the  part  of  the  carrier;  but  the 
statement.  In  substance,  Is  that,  if  a  passen- 
ger receives  an  Injury  on  account  of  the 
weak,  broken,  and  defective  condition  of  any 
appliance  connected  with  a  car  owned,  con- 
trolled, and  used  by  the  carrier,  and  in  which 
such  passenger  Is  being  transported,  the  hap- 
pening of  tbe  accident  Is  prima  fade  evi- 
dence of  the  negligence  of  the  company.  The 
maintenance  of  the  window  latch,  to  which 
appellee's  Injury  was  attributed,  was  undeni- 
ably within  the  exclusive  control  and  super- 
vision of  appellant.  If  It  was  In  fact  wealt, 
broken,  or  defective  as  alleged,  and  for  that 
reason  the  window  fell  and  inflicted  the  in- 
jury for  which  this  suit  was  brought,  as 
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stated  In  the  instruction,  then  there  can  be 
no  serlons  dispute  that  a  prima  facie  case  of 
negligence  was  established.  The  instruction 
was  therefore  not  erroneous  in  form  and  sub- 
stance. The  instruction  was  applicable  to 
appellee's  theory  of  the  case  and  view  of  the 
evidence.  The  evidence  of  appellee  with  re- 
spect to  hoisting  the  window  was  in  part  as 
follows:  "Q.  How  high  did  you  push  the 
window?  A.  As  high  as  it  would  go.  Q. 
How  do  you  know?  A.  Because  I  know  I 
did.  I  was  watching  the  window,  and  saw 
It  catch.  Q.  Tell  the  Jury  how  high  you  rais- 
ed it  A.  I  raised  the  window  as  high  as  I 
could,  until  It  caught  Q.  Did  you  raise  It 
the  full  length  of  the  window?  A.  I  did.  Q. 
Until  the  lower  part  of  the  window  was  level 
with  the  lower  part  of  the  upper  sash?  A. 
Yes,  sir.  Q.  You  observed  that  did  you?  A. 
Yes,  sir.  Q.  Did  you  hear  any  clicking 
noise?  A.  I  felt  it  catch.  Q.  When  you  rais- 
ed the  sash  up,  do  you  tell  the  jury  that  you 
were  looking  at  the  catch?  A.  I  was.  Q. 
Looking  at  It  all  the  time  you  were  raising 
it?  A.  Yes,  sir.  Q.  Are  yon  able  to  tell 
whether  It  caught  or  not?  A.  I  am.  Q.  How 
can  you  determine  that,  when  you  don't  know 
anything  about  the  catch?  A.  I  felt  it  catch, 
and  saw  it  catch."  Chester  C.  Hadley,  who 
was  sitting  in  the  seat  immediately  behind 
appellee  at  the  time,  testified  that  she  raised 
the  window  until  It  gave  a  sound  like  a 
latch  clicking,  and  that  he  remembered  dis- 
tinctly of  the  Mtch  clicking  Just  before  he 
started  to  hand  appellee  the  fruit  parings. 
These  statements  were  not  directly  disputed 
or  denied.  If  they  were  true,  the  inevitable 
Inference  followed  that  the  window  catch 
must  have  been  weak,  broken,  or  defective, 
as  claimed.  Appellant  made  no  showing  that 
the  car  or  its  appliances  had  ever  been  in- 
spected from  the  time  of  construction  until 
after  this  accident,  but  rested  its  defense 
primarily  upon  the  assumption  that  the  catch 
was  sound,  strong,  and  suitable  for  its  Intend- 
ed use.  The  catch  was  tested  after  the  ac- 
cident by  the  conductor  and  others,  and 
there  was  evidence  that  upon  the  first  test 
the  conductor  remarked,  "loose  catch,"  or 
words  to  that  effect  There  was  some  dis- 
pute in  the  evidence  as  to  whether  the  catch 
held,  the  window  at  all  times  or  failed  to 
work  at  times  upon  these  tests,  and  upon  the 
whole  evidence  the  jury  found  that  the  catch 
was  weak,  broken,  or  defective  as  alleged. 

In  appellant's  original  brief  it  was  only  as- 
serted In  argiunent  as  an  inference  from  the 
chief  contention  that  the  catch  was  sound 
and  perfect  and  that  therefore  appellee 
must  not  have  raised  the  window  to  Its  full 
height;  and  among  the  points  stated  it  was 
not  claimed  that  she  was  guilty  of  contribu- 
tory negligence  In  this  respect  The  only 
point  made  upon  the  subject  of  contributory 
negligence  was  as  follows:  "Plaintiff's  Con- 
tributory Negligence.  (7)  If  the  plnlntlfTs 
negligence  contributed  to  her  injury,  she  can- 
not recover.    A  passenger  U  as  much  bound 


to  use  reasonable  care  to  avoid  Injury  as  the 
carrier  is  to  use  the  greatest  degree  of  skill 
and  care  to  save  the  passenger  from  barm. 
Railway  coaches  are  provided  with  windows 
to  promote  the  health  of  passengers  by  af- 
fording light  and  ventilation,  and  to  relieve 
the  tedium  of  the  journey  by  viewing  ot>- 
jects  along  the  route,  and  the  place  for  the 
passenger's  arms  Is  inside,  not  outside,  the 
coach.  Indianapolis,  etc.,  R.  Co.  v.  Ruther- 
ford, 29  Ind.  82,  82  Am.  Dec.  336." 

It  was  shown  by  the  evidence  that  when 
appellee  entered  the  coach  in  St  Louis  the 
window  was  up,  and  while  crossing  the 
bridge  over  the  Mississippi  river  It  fell.  Ap- 
pellant's counsel  Insisted  that  this  circum- 
stance constituted  a  warning  to  appellee,  and 
that  the  subsequent  protrusion  of  her  arm 
from  this  window  was  contributory  negli- 
gence. Instructions  to  this  effect  were  ten- 
dered and  refused.  If  appellee's  arm  had 
been  injured  by  the  first  falling  of  the  win- 
dow sash,  the  case  of  Faulkner  v.  Boston, 
etc.,  R.  Co.,  187  ilass.  254,  72  N.  E.  976,  urged 
upon  our  attention  with  apparent  confidence, 
would  have  been  in  t)olnt  and  an  Influential 
authority.  In  that  case  the  court  very  prop- 
erly said:  "In  an  action  for  injuries  to  a 
passenger  caused  by  the  fall  of  a  car  window 
when  the  train  started  of  its  usual  motion.  It 
appearing  that  the  window  and  attachments 
were  in  good  order,  and  that  the  fall  must 
have  been  due  to  It  not  having  been  properly 
fastened,  and  there  being  no  evidence  that 
defendant's  employ<Js  raised  the  window, 
plaintiff  could  not  recover."  The  case  of 
Breen  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  109  N.  Y. 
297,  IG  N.  E.  60,  4  Am.  St  Rep.  450,  Is  to  the 
same  effect.  In  which  Danforth,  J.,  said; 
"The  fall  of  the  window  cannot  be  attribut- 
ed to  defective  construction  any  more  than  to 
the  failure  of  the  last  passenger  who  raised 
it  to  put  it  all  the  way  up,  so  as  to  have 
it  engage  tlie  catch,  or  to  see  that  it  did  en- 
gage the  catch  firmly."  The  case  of  Goss  y. 
Northern  Pac.  Ry.  Co.,  48  Or.  439,  87  Pac, 
149,  was  ruled  by  the  same  principle,  and  the 
court  said  furthermore  that  "the  evidence 
given  on  the  trial  was  so  clear  and  convin- 
cing that  the  accident  was  not  due  to  the 
negligence  charged  In  the  complaint  as  to 
completely  overcome  any  presumption  which 
may  have  risen  from  the  mere  happening  of 
the  accident."  An  approved  general  state- 
ment of  the  application  of  the  doctrine  res 
Ipsa  loquitur  is  found  in  the  case  of  Price  v. 
St  Louis,  etc.,  R.  Co.,  75  Ark.  479,  88  S.  W. 
575,  112  Am.  St  Rep.  79,  cited  in  appellant's 
brief,  and  is  as  follows;  "The  rule  would 
seem  to  be  that  when  the  injury  and  circum- 
stance attending  It  are  so  unusual  and  of 
such  a  nature  that  It  could  not  well  have 
happened  without  the  company  being  negli- 
gent, or  when  It  is  caused  by  something  con- 
nected with  the  equipment  or  operation  of 
the  road  over  which  the  company  has  com- 
plete control,  a  presumption  of  negligence  on 
the  part  of  the  company  usually  arises  from 
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proof  of  such. facts,  In  the  absence  of  any- 
thing to  tbe  contrary,  and  the  burden  Is  tben 
cast  npon  the  company  to  show  that  Its  negli- 
gence did  not  cause  the  Injury." 

It  Is  manifest,  even  from  appellant's  con- 
tentions, that  the  unexplained  falling  of  the 
window  while  crossing  the  bridge  was  not 
sufficient  to  charge  appellee  with  knowledge 
that  the  catch  was  defective,  and  subject 
her  to  an  imputation  of  contributory  negli- 
gence In  thereafter  using  the  window.  Her 
injury  was  not  the  result  of  tbe  protruding 
arm  coming  In  contact  with  an  outside  ob- 
ject near  to  the  track,  as  was  the  case  In 
Indianapolis,  etc.,  R.  Co.  t.  Rutherford,  29 
Ind.  82,  92  Am.  Dec.  336.  Appellee  bad  a 
right  to  hoist  the  window  for  any  proper 
purpose,  and  to  assume  that  the  catch  with 
which  it  was  equipped  was  suitable  and  suf- 
ficient to  hold  it  when  latched.  The  evi- 
dence above  set  out  affirmatively  shows  that 
she  raised  the  window  until  the  latch  caught, 
and,  assuming  the  truth  of  this  statement, 
the  fail  could  only  have  occurred  because  the 
latdi  was  defective  and  Insufficient  In  some 
respect  This  was  an  appliance  of  the  car 
over  which  the  appellant  was  required  to  ex- 
ercise continuing  oversight  and  care.  The 
court,  therefore,  correctly  instructed  the  Jury 
that,  if  the  accident  and  resultant  injury 
were  occasioned  by  reason  of  a  defect  in  this 
appliance,  a  prima  facie  case  of  negligence 
was  established,  and  It  was  incumbent  upon 
appellant  to  produce  evidence  which  would 
excuse  such  apparent  failure  of  duty. 

We  have  re-examined  all  the  questions  rais- 
ed by  the  petition  for  a  rehearing,  and  find 
no  reason  to  depart  from  the  holdings  an- 
nounced in  the  original  opinion. 

Appellant's  petition  for  a  rehearing  is 
therefore  overruled. 


(41  Ind.  A.  416) 

CLEVELAND.  C,  C.  &  ST.  L.  RT.  CO.  v. 

FEIGHT  et  al.     (No.  5,972.) 

(Appellate  Court  of  Indiana.   Division  No.   1. 
March  19,  1908.) 

1.  COBPOBATIONS  —  COBPOBATE  EXISTENCE  — 

Method  or  Attack. 

Tbe  corporate  existence  of  a  de  facto  cor- 
poration can  only  be  questioned  in  a  direct  pro- 
ceeding brought  for  that  purpose,  and  not  col- 
laterally. 

rEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  78.] 

2.  Street  Kaiisoads  '—  Consolioation   — 

BlOHT  TO  CONSOUDATE— De  FaCTO  CONSOL- 
IDATION. 

Where  the  consolidation  of  domestic  street 
and  intentrban  railway  corporations  with  sim- 
ilar foreign  corporations  is  autliorized  by  law, 
and  an  alleged  consolidated  company  made  a 
bona  fide  attempt  to  organize  under  tbe  law,  and 
actually  exercised  corporate  functions,  the  fact 
that  the  domestic  corporation,  which  attempted 
to  enter  tbe  consolidation,  did  not  have  any  rail- 
way constructed  and  in  operation,  as  contem- 
plated by  Laws  1903,  p.  181,  c.  94,  authorizing 
conHolidation,  would  not  prevent  the  consolidated 
corporation  from  being  a  de  facto  corporation. 


3.  Same— Rights  op  Consolidated  Compant. 

Under  Burns'  Ann.  St.  1901,  §  5468J.  relat- 
ing to  ijowers  of  consolidated  street  railways, 
providing  that  nothing  therein  contained  shall 
be  construed  to  abridge  any  power,  privilege,  or 
franchise  to  them  belonging  oy  their  respective 
acts  of  incorporation,  etc.,  in  an  action  to  enjoin 
interference  with  a  plaintiff  railway,  it  must  be 
assumed  that  a  de  facto  consolidated  street  and 
interurban  railway  is  entitled  to  the  rights  and 
privileges  of  a  dbmestic  street  and  interurban 
railway. 

4.  Eminent  Domain  —  Steeet  Railways  — 
Right  to  Cbobs  Railway  —  Additional 
Sebvitude. 

An  interurban  railway  has  the  right  to 
cross  the  tracks  of  a  railway  company  in  a 
street  of  a  town  through  which  it  has  a  fran- 
chise, since  the  construction  of  such  interurban 
railway  is  not  an  additional  servitude. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §§  107-120:  vol.  44, 
Street  Railroads,  §|  112-114.] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty ;  John  W.  Macy,  Judge. 

Action  by  the  Cleveland,  Cincinnati,  Chica- 
go &  St  Louis  Railway  Company  against 
John  E.  Felght  and  others  to  enjoin  the  con- 
struction of  a  crossing  of  plaintiff's  railroad 
by  an  Interurban  road.  From  a  Judgment 
refusing  an  Injunction,  plaintiff  appeals.  Af- 
firmed. 

Leonard  J.  Hackney,  A.  O.  Marsh,  Nichols, 
Goodrich  &  Bales,  and.  Frank  L.  Littleton,  for 
appellant.  James  S.  Engle,  F.  S.  Caldwell, 
and  W.  6.  Parry,  for  appellees. 

HADLEY,  P.  J.  This  Is  an  action  Institut- 
ed In  the  Randolph  circuit  court  by  the  ap- 
pellant against  John  E.  Felght  Joseph  E. 
Lowes,  Charles  M.  Anderson,  Ralph  B.  De 
Weese,  Walton  B.  Gebhart,  Theodore  Shock- 
ney,  Mortimer  A.  Munn,  Edward  P.  Roberts, 

Abbott,  John  Doe,  Richard  Roe,  John 

Smith,  Chase  Construction  Company,  appel- 
lees, for  an  injunction  enjoining  said  appel- 
lees from  entering  upon  appellant's  right  of 
way  at  Main  street  in  the  town  of  Farmland, 
and  constructing  thereon  a  crossing  for  tbe 
appellees'  interurban  railway,  and  from  tak- 
ing any  steps  to  Interfere  with  appellant's 
tracks  and  railway  property. 

The  substantial  averments  of  the  complaint 
Involved  in  this  consideration  are  to  the  ef- 
fect that  appellees  Lowes,  Felght,  Anderson, 
De  Weese,  and  Shockney  pretend  and  con- 
fess to  be  stockholders  in,  and  officers  of,  a 
pretended  electric  railroad  company;  that 
they  have  in  their  employ  the  other  appel- 
lees ;  that  all  of  said  appellees  are  engaged 
In  constructing  a  contemplated  electric  rail- 
road.; that  appellant  is  a  railway  corpora- 
tion, organized  and  existing  under  the  laws 
of  the  state  of  Indiana,  and  operates  a  line 
from  Indianapolis,  Ind.,  to  Cleveland,  Ohio; 
that  appellant's  said  line  passes  through  the 
said  town  of  Farmland,  and  has  for  40  years 
been  operated  at  grade  across  Main  street 
in  said  town  upon  a  right  of  way  which  it 
owns  In  fee ;  that  it  owns  in  fee  a  tract  800 
by  200  feet;    that  Main  street  crosses  said 
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tract,  whidi  rans  75  feet  north  of  appellant's 
main  track  and  125  feet  south  of  tbe  same, 
subject  only  to  the  easement  of  said  Main 
street ;  that  It  operates  a  steam  road  on  said 
line ;  that  appellees  were  engaged  in  the  con- 
struction of  an  interurban  electric  railway 
to  be  operated  by  electric  power  exclusively, 
for  the  carriage  of  passengers,  freight,  ex- 
press, and  mail  matter  f rom>  Dayton,  Ohio,  to 
the  city  of  Muncle,  Ind.;  that  they  are 
threatening  and  contemplating  to  construct 
said  electric  railway  from  the  point  on  Main 
street  where  said  work  has  been  commenced 
upon  and  over  said  street  to  and  across  the 
right  of  way  and  railway  tracks  of  this  ap- 
pellant, and  when  so  constructed  to  operate 
their  said  line  of  electric  railway  on  said 
street  and  over  said  right  of  way  and  rail- 
road tracks ;  that  appellees  threaten  and  in- 
tend to  cut  and  sever  the  rails  of  appellant's 
railway  tracks  across  said  Main  street,  and 
Install  in  lien  thereof  certain  frogs  and  con- 
nections of  their  own  without  consent  and 
authority  of  appellant,  and  threaten  to  cross 
at  grade  the  said  tracks  of  appellant  in  said 
Main  street;  that  appellees  have  not  pro- 
cured any  right  of  way  by  contract  with  ap- 
pellant or  otherwise  over  said  Main  street, 
or  that  part  of  Main  street  which  is  a  part 
of  and  located  upon  appellant's  real  estate, 
and  that  appellees  have  not  obtained  consent 
of  appellant  to  so  cross  appellant's  said  rail- 
way tracks  or  real  estate,  and  have  not  in- 
stituted any  proceedings  to  condemn  the 
same ;  that  such  crossing  will  seriously  inter- 
fere with  the  free  use  of  appellant's  railway, 
and  will  impair  and  injure  its  franchise; 
that  appellees  do  not  propose  to  put  in  and 
maintain  an  interlocking  system  at  said 
crossing ;  that  appellees  have  not  secured  or 
attempted  to  secure  a  right  or  authority  to 
cut  the  rails  of  appellant's  tracks  and  con- 
struct said  railway  by  any  agreement  with 
appellant,  decree  or  Judgment  of  court,  or 
otherwise ;  that  appellees  have  no  right  or 
authority  from  the  Iioard  of  trustees  of  tbe 
town  of  Farmland  to  construct  said  electric 
railway  along  Main  street 

There  are  numerous  other  averments  in 
said  complaint  unnecessary  to  set  out  as  they 
do  not  attect  the  question  presented.  To  this 
complaint  appellees  answered  in  their  own 
behalf  to  the  effect  that  they  have  not  been 
themselves  engaged  in  the  construction  of  any 
railroad  of  any  nature  or  kind  at  the  point 
named  by  the  appellant  in  its  complaint,  or  at 
any  other  point,  and  that  they  are  not  for 
themselves  doing  any  of  the  things  or  threat- 
ening to  do  any  of  the  things  alleged  by  ap- 
pellant in  its  complaint,  but  say  that  appel- 
lees Lowes,  Feight,  Gebhart,  and  Anderson 
are  president,  secretary,  treasurer,  and  vice 
president,  respectively,  of  the  Dayton  &  Mun- 
cle Traction  Company,  a  corporation  duly  and 
legally  incorporated  by  virtue  of  the  con- 
solidation under  the  laws  of  said  states; 
of  the  Greenville  &  Union  City  Traction  Com- 
pany, a  corporation  duly  and  legally  incor- 


porated under  the  laws  of  the  state  of  Ohio 
for  the  construction  and  (q)eration  of  an 
electric  street  railway  In  the  city  of  Gre^i- 
ville  and  in  the  villages  of  Hill  Grove  and 
Union  City  in  said  state,  and  for  tbe  connec- 
tion of  said  systems  in  said  cities  and  vil- 
lages by  an  interurban  electric  street  railway 
from  said  city  of  Greenville  through  said 
villages  of  HIII  Grove  and  Union  City,  termi- 
nating at  the  state  line  in  said  Union  City; 
and  of  the  Winchester  &  Muncle  Traction 
Company,  a  corporation  duly  incorporated  un- 
der the  laws  of  the  state  of  Indiana  for  the 
purpose  of  constructing,  owning,  and  operat- 
ing a  system  of  electric  street  railways  in  the 
cities  of  Union  City,  Winchester,  and  Muncle, 
and  in  the  said  town  of  Farmland,  and  of 
connecting  said  systems  in  said  cities  and 
towns  by  electric  Interurban  and  suburimn 
street  railways  between  said  cities  and  towns 
from  said  state  line  at  the  point  of  the  ter- 
minus of  the  said  GreoiviUe  &  Union  Trac- 
'  tion  Company's  .  street  railroad  over  the 
streets  of  said  Union  City,  Winchester,  Farm- 
land, and  Muncle,  and  connecting  the  same  by 
Interurban  and  suburban  railways  between 
said  cities  and  towns.  Appellees  subsequently 
aver  that  they  appear  for  themselves  only, 
and  not  for  said  Dayton  &  Munde  Traction 
Company,  or  either  of  the  said  mentioned  cor- 
porations. The  answer  then  avofs  the  grant- 
ing of  a  franchise  to  said  traction  company 
to  construct  and  operate  a  line  of  street 
railway  along  said  Main  street  in  the  town 
of  Farmland,  and  along  and  over  the  point 
of  intersection  with  said  railway  tracks  of 
appellant,  as  set  out  in  the  complaint,  which 
franchise  is  in  full  force  and  effect.  It  avers 
the  intention  of  said  traction  company  to 
make  such  crossing  so  as  not  to  interfere 
with  the  free  use  of  appellant's  road  and 
side  tracks  so  crossed,  and  to  put  in  such 
interlocking  devices  or  such  protective  de- 
vices as  the  law  of  the  state  may  require, 
using  in  every  particular  all  of  the  important 
safeguards  and  machinery  used  in  the  opera- 
tion of  electric  railways,  and  so  managing  its 
cars  at  said  point  by  stopping  the  same  so 
as  to  Insure  safety  and  minimize  danger  of 
accident.  Appellees  further  aver  the  intention 
of  said  traction  company  to  operate  combina- 
tion passenger  and  baggage  cars,  and  to  haul 
and  transport  passengers,  express,  baggage, 
and  mail  and  small  parcels  of  freight;  the 
cars  to  be  operated  separately  and  not  in 
trains,  and  all  of  said  cars  to  be  modem  in 
build  and  equipment  'and  supplied  with  all 
appliances  for  stopping,  starting,  and  con- 
trolling the  same. 

The  answer  sets  out  in  full  two  ordinances 
— one,  the  original  ordinance,  and  the  other 
supplemental  thereto,  granting  said  traction 
company  the  right  to  so  use  the  street  of  the 
city  of  Farmland.  The  answer  then  sets 
out  the  statutes  of  the  state  of  Ohio  author- 
izing the  consolidation  of  traction  companies 
In  Ohio  with  traction  companies  of  other 
states.    A  demurrer  was  filed  to  this  answer. 
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whlcb  was  overruled.  AppeUant  flted  an 
unended  reply  In  two  paragraphs:  First,  by 
general  dmial;  second,  an  afflrmatire  par- 
a^rapb  which  avers  In  substance  the  fact  that 
there  la  no  such  corporation  aa  the  Day- 
ton h  Mnnde  Traction  Company  and  never 
waa,  and  tbat  at  the  time  of  said  consolida- 
tlon  there  was  no  law  of  the  state  of  Indiana 
authorizing  snch  consolidation.  It  then  sets 
ont  facts  upon  which  it  bases  its  averment 
that  -there  is  no  auch  consolidation  or  cor- 
poration. There  are  other  averments  of 
the  reply  that  are  not  important  Upon  the 
isanes  thus  formed  trial  was  bad  and  Judg- 
ment rendered  for  appellees,  refusing  an  in- 
Jnnctlon.  The  questions  presented  npon  the 
exceptions  reserved  by  appellant  to  the  varl- 
008  mllngs  of  the  court  may  be  grouped  In 
two  propositions:  First,  that  the  Dayton  & 
Monde  Traction  Company  was  not  a  corpo- 
ration either  de  f^cto  or  de  Jure;  second, 
the  street  and  Internrban  railway  being  con- 
stmcted  aiong  Main  street  and  over  appel- 
lant's tracks  and  right  of  way  was  a  com- 
mercial railway,  and  benoe  an  additional 
servitude  on  the  street,  and  had  no  right  to 
enter  upov  or  over  the  property  of  appel- 
lant wifnoot  consent,  condemnation,  and  com- 
pensation. It  is  the  theory  of  appellant: 
Tbat  said  Dayton  ft  Muncie  Traction  Com- 
pany was  not  a  corporation  by  reason  of  the 
fact  that  it  had  not  been  properly  Incorporat- 
ed under  the  laws  of  this  state,  and  hence 
appellees  were  acting  in  their  individual  ca- 
pacities.  Tbat  said  pretended  corporation 
was  incapable  of  being  sued  or  brought  into 
comrt  in  any  manner.  That  the  franchise 
granted  said  pretended  corporation  by  the 
town  trustees  of  Farmland  was  a  nullity  for 
the  reason,  first,  tbat  the  grantee  had  no  ex- 
istence; second,  by  the  terms  of  said  fran- 
chise it  was  not  effective  until  accepted  by 
the  grantee.  That,  notwithstanding  said  fran- 
chise was  apparently  accepted  by  said  Day- 
ton &  Muncie  Traction  Company,  it  was  in 
effect  no  acceptance,  since  said  company  had 
no  existence,  and  could  not  malce  a  valid 
acceptance.  It  would  appear,  then,  if  appel- 
lant's contention  that  said  Dayton  &  Muncie 
Traction  Company  had  no  corporate  existence 
either  de  facto  or  de  Jure,  then  the  injunc- 
tion prayed  for  should  have  l>een  granted, 
Bince  all  of  the  rights  of  appellees  under  their 
own  averments  and  the  evidence,  to  construct 
said  rarilway  along  said  street  and  over  said 
tracks  and  right  of  way  were  by  virtue  of  the 
authority  granted  said  traction  company  by 
tlie  board  of  trustees  of  said  town.  It  Is 
urged  by  appellant  that  the  attempted  con- 
solidation of  the  said  two  companies  was  in- 
effective and  void  for  the  reason  tbat,  al- 
though there  is  a  statute  in  this  state  au- 
thorizing the  consolidation  of  street  and  in- 
ternrban railways  within  the  state,  and  street 
and  interurban  railways  in  adjoining  states, 
such  statute  only  authorizes  such  consolida- 
tion when  the  domestic  railway  has  been  con- 
structed and  is  operating;   that  la  this  case 


the  Cnlon  City,  Winclieeter  &  Muncie  Trac- 
tion Company,  the  constituent  domestic  cor- 
poration, did  not  at  the  time  of  such  attempt- 
ed consolidation  have  any  railway  construct- 
ed and  (verating,  and  it  was  tlierefore  In- 
eligible to  enter  into  such  a  consolidation. 
Acts  1908,  p.  181,  c.  04.  Appellees  meet  this 
contention  with  the  pit^ioeition  that  the  Day- 
ton &  Muncie  Traction  Company  was  in  fact 
a  corporation  de  Jure  and,  at  least,  a  de  facto 
coriioration,  and,  being  such,  its  authority 
to  act  as  a  corporation  can  not  thus  be  col- 
laterally assailed. 

That  the  corporate  existence  of  a  de  facto 
corporation  can  only  be  questioned  by  a  di- 
rect proceeding  brought  for  tbat  putpoae,  and 
not  collaterally.  Is  well  settled.  Clark  v. 
American  Cannel  Coal  Co.,  165  Ind.  218,  73 
N.  B.  1083,  112  Am.  Bt  R^.  217,  and  au- 
thorities there  cited.  And  it  is  said  in  the 
case  last  cited:  "It  is  essential  to  the  ex- 
istence of  a  de  facto  corporation  that  there 
be  (1)  a  valid  law  under  which  a  corpora- 
tion with  the  powers  assumed  might  be  in- 
corporated; (2)  a  iKina  fide  attempt  to  or- 
ganize a  corporation  under  such  law;  (3) 
and  an  actual  exercise  of  corporate  power." 
It  Is  admitted  that  there  exists  a  law  au- 
thorizing the  consolidation  of  domestic  street 
and  interurban  railway  corporations  with 
foreign  street  and  interurban  railways,  and 
that  such  consolidated  company  would  pos- 
sess all  of  the  powers  claimed  or  exercised 
by  the  Dayton  &  Muncie  Traction  Company ; 
that  there  was  a  bona  fide  attempt  by  said 
company  to  organize  under  that  law,  and  an 
actual  exercise  of  corporate  functions.  But 
it  is  insisted  that  the  constituent  domestic 
corporation  was  fnellgible  to  enter  Into  such 
consolidation,  for  the  reason  that  it  bad  no 
street  railway  constructed  and  operating. 
This  contention  is  so  fully  met  by  the  opin- 
ion of  Judge  Taft  in  the  case  of  Continental 
Trust  Co.  V.  Toledo,  etc.,  E.  Co.  (C.  C.)  82 
Fed.  642,  that  we  quote:  "It  is  said  that 
the  principle  tbat  the  acta  of  a  de  facto  cor- 
poration can  never  be  assailed  collaterally 
has  no  application  where  the  law  makes  no 
provision  for  a  de  Jure  corporation  of  the 
kind  which  the  one  in  question  here  purports 
to  be,  and  that,  as  there  was  no  law  of  Illi- 
nois or  Ohio  authorizing  the  consolidation 
of  the  three  corporations  which  it  was  at- 
tempted here  to  consolidate,  there  could  be 
no  de  Jure  corporation,  and  so  no  de  facto 
corporation.  •  •  *  It  is  certainly  true 
that  the  rule  of  public  policy  which  validates, 
for  all  purposes  save  that  of  direct  inquiry 
by  the  sovereign,  acts  of  those  who,  without 
lawful  authority,  assume  an  official  or  cor- 
porate character,  and  actually  exercise  ofi9- 
clal  or  corporate  functions,  must  liave  the 
limitation  that  the  character  assumed  and 
functions  exercised  are  those  which  it  is  the 
declared  purpose  of  the  sovereign  to  have 
some  one  lawfully  assume  and  discbarge. 
•  *  •  It  is  to  be  observed,  however,  that 
the  validity  of  the  acts  of  a  de  facto  officer 
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or  corporation  In  a  collateral  proceeding  is 
not  affected  by  the  circumstances  that  the 
particular  persons  or  constituents  assum- 
ing and  discharging  the  official  or  coriwrate 
functions  could  not  by  any  steps  have  ac- 
quired the  requisite  legal  qualifications  for 
lawfully  exercising  such  functions.  They 
may  be  completely  ineligible,  and  yet,  if  they 
are  allowed  to  discharge  the  duties  and  ex- 
ercise the  powers  of  an  office  or  corpotation 
which  the  law  recognizes  as  in  existence,  or 
capable  of  lawful  existence,  their  acts  as 
such  cannot  be  impeached  as  invalid  in  a 
collateral  proceeding.  •  •  •  And  It  may 
be  safely  stated  as  the  rule  that,  when  per- 
sons assume  to  act  as  a  body,  and  are  per- 
mitted by  acquiescence  of  the  public  and  the 
state  to  act,  as  if  they  were  legally  a  par- 
ticular kind  of  corporation,  for  the  organiza- 
tion, existence,  and  continuance  of  which 
there  is  express  recognition  by  general  law, 
such  body  of  persons  Is  a  corporation  de 
facto,  although  the  particular  persons  thus 
exercising  the  franchise  of  being  a  corpora- 
tion may  hare  been  ineligible  and  incapacitat- 
ed by  the  law  to  do  so.  In  the  light  of  this 
statement  of  the  law,  the  averments  of  the 
petitions  are  quite  Insufficient  to  show  that 
the  Toledo,  St.  Louis  &  Kansas  City  Railroad 
Company  was  not  at  least  a  de  facto  corpora- 
tion. It  Is  not  denied  that  under  the  gen- 
eral laws  of  Illinois,  Ohio,  and  Indiana  a 
corporation  jnay  be  organized  by  consolida- 
tion which  shall  be  a  corporation  of  each  of 
the  three  states.  •  •  •  If  there  could  be 
a  de  Jure  consolidated  corporation  of  the 
three  states,  as  there  undoubtedly  could  be, 
then  the  Kansas  City  corporation,  in  exercis- 
ing the  functions  of  such  a'  consolidated  cor- 
poration, was  a  de  facto  corporation  of  the 
three  states."  This  case  was  afterwards  af- 
firmed by  the  Circuit  Court  of  Appeals.  The 
opinion  is  found  In  95  Fed.  497,  36  0.  C.  A. 
155,  in  the  course  of  which  Judge  Lurtod, 
speaking  for  the  court,  says:  "The  fact  that 
there  might  be  under  the  law  of  Illinois  a 
consolidated  company  composed  of  an  Illinois 
corporation  and  corporations  of  other  states, 
with  the  powers  claimed  by  the  Toledo,  St. 
liOuis  &  Kansas  City  Railroad  Company, 
would  constitute  it  a  de  facto  corporation, 
although  the  particular  companies  thus  unit- 
ed might  not  possess  all  of  the  qualifica- 
tions required  by  the  Illinois  statute.  A  de- 
fect in  the  qualification  of  some  of  the  con- 
stituent companies  might  afiTect  the  de  Jure 
character  of  such  an  organization,  and,  when 
challenged  by  the  state,  demand  a  Judgment 
of  ouster.  The  test  of  a  de  facto  corpora- 
tion is  this:  Was  there  a  law  under  which 
there  might  have  been  a  de  Jure  corporation 
of  the  kind,  character,  and  class  to  which 
the  organization  in  question  apparently  be- 
longs? It  is  the  apparent  legality  of  the 
organization  which  gives  it  Its  de  facto  char- 
acter. If  there  was  no  law  under  which  an 
Illinois  consolidated  corporation  could  exist, 


there  could  be  no  de  facto  consolidated  cor- 
poration. The  possibility  of  a  de  Jure  cor- 
poration is  the  only  condition  requisite  to  a 
de  facto  corporation.  It  is  not  a  sound  test 
that  the  particular  constituents  could  not 
have  become  a  de  Jure  consolidated  corpora- 
tion. That  would  open  every  such  organiza- 
tion to  parol  attack,  and  destroy  its  de  facto 
character,  not  by  showing  the  impossibility 
of  a  de  Jure  corporation  of  the  kind  in  ques- 
tion, but  by  evidence  affecting  the  internal 
history  of  the  parts  composing  the  whole." 
These  opinions  are  supported  by  Norton  v. 
Shelby  Co.,  118  U.  S.  425,  6  Sup.  Ct.  1121, 
SO  L.  Ed.  178,  Ashley  v.  Board,  16  U.  S.  App. 
656,  60  Fed.  55,  8  C.  C,  A.  455,  State  v.  Car- 
roll, 38  Conn.  449,  9  Am.  Rep.  409.  and  Black- 
.bum  T.  State,  3  Head  (Tenn.)  690,  and  are 
in  accord  with  Clark  v.  American  Canncl 
Coal  Co.,  supra,  and  Doty  v.  Patterson,  155 
Ind.  60,  56  N.  E.  668. 

It  Is  clear  under  the  above  authorities  that 
said  traction  company  was  a  de  facto  cor- 
poration, and  its  power  to  act  as  such  can- 
not be  questioned  in  this  proceeding.  It  is 
therefore  unnecessary  for  us  to  determine 
whether  said  traction  company  was  a  cor- 
poration de  Jure.  It  must  therefore  be  as- 
sumed in  this  case  that  said  traction  com- 
pany had  all  the  powers  and  authority,  and 
was  entitled  to  the  rights  and  privileges,  of 
a  consolidated  street  and  Interurban  railway 
which,  under  the  law  of  its  creation,  gave  It 
the  rights  and  privileges  of  a  domestic  street 
and  interurban  railway.  Bums'  Ann.  St 
1901,  i  5468J.  If,  therefore,  such  street  and 
interurban  railway  had  the  right  to  cross  the 
tracks  and  right  of  way  of  appellant  under 
the  circumstances  here  presented,  the  Injunc- 
.  tlon  was  properly  refused.  That  It  has  such 
right  has  been  determined  by  the  cases  of 
Mordhurst  v.  Ft.  Wayne,  etc.,  Co.,  163  Ind. 
268,  71  N.  E.  642,  66  L.  R.  A.  105,  106  Am. 
St.  Rep.  222;  Klnsey  v.  Union  Traction  Co. 
(Ind.)  81  N.  E.  936;  S.  E.  &  St.  L.  Ry.  Co.  v. 
Evansville,  etc.,  Ry.  Co.  (Ind.)  82  N.  E.  765 : 
Mich.  Cent.  R.  R.  Co.  v.  Hammond,  etc.,  Ry. 
Co.  (Ind.  App.)  83  N.  B.  650;  CM.,  etc.,  R. 
Co.  V.  Whiting,  etc.,  B.  Co.,  139  Ind.  297,  38 
N.  E.  604,  26  L.  R.  A.  337,  47  Am.  St.  Rep. 
264. 

There  are  various  other  matters  presented, 
but  they  all  depend  upon  the  central  ques- 
tions here  discussed  and  decided.  It  is  urged 
that  this  court  should  consider  and  determine 
the  character  of  the  crossing  that  should 
be  made  in  the  event  we  should  decide  ap- 
pellees had  the  right  to  cross.  The  lower 
court  did  not  determine  this  question,  and 
it  does  not  appear  that  it  was  considered  and 
passed  upon.  Whether  such  court  might  have 
done  so  is  unnecessary  to  decide.  The  rec- 
ord does  not  show  such  an  unusual  condition 
as  to  warrant  us  to  assume  that  a  crossing 
may  not  be  made  reasonably  safe  in  the  ordi- 
nary modes. 

Judgment  affirmed. 
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(41  Ind.  App.  440) 

8MALX.  et  al.  t.  BINFORD  et  al.    (No.  6.202.) 

(Appellate  Coart  of  Indiana.    March  20,  1908.) 

Appeai.  —  Detebminatiok  o»  Oattsb  —  Man- 
date—Rehearikq. 
Where  apppllants'  cross-complaint  did  not 
entitle  them  to  the  conclusion  of  law  indicated  by 
the  mandate  of  the  Appellate  Court,  the  mandate 
will  be  modified  on  petition  for  rehearing,  and 
the  petition  overruled. 

On  petition  for  rehearing.    Overruled. 
For  former  opinion,  see  83  N.  E.  507. 

PER  (TURIAM.  Appellee  calls  attention  to 
the  fact  tbat  the  appellants'  cross-complaint 
does  not  entitle  them  to  the  conclusion  of 
law  Indicated  by  the  mandate  herein. 

The  mandate  Is  therefore  modified,  and  the 
court  Is  directed  to  state  conclusionB  of  law 
(1)  tbat  the  plaintiffs  take  nothing  on  the 
complaint,  and  (2)  that  the  appellants  take 
nothing  on  their  cross-complaint,  and  the 
petition  ttx  rehearing  Is  overruled. 


(Q  Ind.  App.  432) 

ZIEX2LER  V.  ZIEGLER  et  al.    (No.  6.283.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

March  19,  IOCS.) 

L  Appeal— Bbiefs  —  Pointinq  out  Objec- 
tions. 

The  action  of  the  lower  conrt  in  suetainine 
a  demurrer  to  a  pleading  is  not  presented  for 
review,  where  the  pleading  in  question  is  not 
set  forth  in  appellant's  brief,  and  no  objections 
to  It  are  pointed  out. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diz. 
vol.  3,  Appeal  and  Error,  S|  3096,  3097.] 
2.  Same— Biu.  or  Exceptions  —  C^btificatb 
o»  Evidence. 

The  certificate  of  the  trial  Judee  that  the 
bill  of  exceptions  was  presented  to  him  within 
the  time  allowed  for  the  filing  of  the  bill,  but 
not  stating  that  the  bill  of  exceptions  was  a 
fall,  true,  and  correct  transcript  of  the  evidence 
on  the  trial,  was  insufiicient  to  present  for  re- 
view questions  as  to  the  admission  and  sufii- 
ciency  of  the  evidence. 

lEd.  Note.— For  cnses  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f|  2910,  2917.1 

Appeal  from  Superior  Court,  Vanderburgh 
Connty ;  Alexander  Gilchrist,  Judge. 

Action  by  Mary  Rompf  against  Jacob  Zieg- 
ler,  Sr.,  and  others.  Jacob  Zlegler,  Jr.,  on 
application  of  James  T.  Walker,  his  guardian 
ad  litem,  was  made  a  party  defendant  and 
from  a  Judgment  sustaining  a  demurrer  to 
bis  answer,  he  appeals.    AlBrmed. 

See  78  N.  E.  1060. 

Iglehart  &  Taylor,  for  appellant.  Peter 
Maler,  for  appellees. 

RABB,  J.  It  Is  not  easy  to  understand 
from  the  appellant's  brief  what  question  the 
record  in  this  cause  presents  for  the  decU 
slon  of  this  conrt  The  action  was  one 
brought  for  the  partition  of  real  estate.  Orig- 
inally Jacob  Zi^ler,  Sr.,  was  the  only  party 
defendant  The  appellant,  Jacob  Zlegler,  Jr., 
by  his  guardian  ad  litem,  applied  to  be  made 
a  party  defendant    His  petition  being  grant- 


ed, he  filed  an  answer  la  four  paragraphs. 
The  appellees'  demurrer  to  the  second  para- 
graph was  sustained,  and  this  action  of  the 
court  Is  relied  upon  as  an  error.  The  para- 
graph of  answer  in  question  U  not  set  forth 
In  appellant's  brief,  and  no  objections  to 
It  are  pointed  ont  Under  the  rules  of  this 
court  no  question  la  thereby  presented  for 
our  decision. 

The  only  other  errors  relied  upon,  and  the 
ones  that  are  discussed  in  appellant's  brief, 
are  presented  by  appellant's  motion  for  a 
new  trial,  and  relate  to  the  action  of  the 
court  In  reference  to  the  admission  of  evi- 
dence, and  whether  or  not  the  evlduuce  la 
sufiicient  to  sustain  the  finding  of  the  court 

The  judge's  certificate  to  the  bill  of  ex- 
ceptions Is  as  follows:  "The  defendant  Jacob 
Ziegier,  Jr.,  by  his  guardian  ad  litem,  now 
tenders  this,  his  bill  of  exceptions,  and  prays 
that  the  same  may  be  signed  and  sealed  and 
made  a  part  of  the  record,  and  the  same  is 
now  received,  and  the  court  desiring  to  hold 
the  same  for  Inspection  and  correction,  If 
such  may  be  necessary,  signs  and  seals  the 
same  for  this  purpose  the  Gth  day  of  Novem- 
t>er,  1905,  said  date  being  within  the  time  al- 
lowed by  this  court  for  the  presentment  and 
filing  of  this  bill  of  exceptions."  This  Is  a 
mere  certificate  of  the  judge  that  the  bill  of 
exceptions  was  presented  to  him  within  the 
time  allowed  for  the  filing  of  a  bill.  It  is 
not  a  certificate  that  the  bill  of  exceptions 
is  a  full,  true,  and  correct  transcript  of  the 
evidence  given  upon  the  trial,  and  presents 
no  question. 

The  judgment  Is  afiirmed. 

ROBY,  Cm  J.,  absent 


AMERICAN  STEEI/  DREDGE  WORKS   T. 

BOARD  OP  COM'RS  OF  PUTNAM 

COUNTY.     (No.  6,605.)! 

(Appellate  Court  of  Indiana,  Division  No.  2, 

March  18,  1903.) 

1.  Drains— Proceedings— Parties. 

Under  Bums'  Ann.  St  1001.  |  6630,  re- 
lating to  drainage,  and  providing  that  benefits 
to  any  higliway  sliall  be  assessed  against  the 
proper  township,  atovvnphip  in  which  a  highway 
is  benefited  by  a  proposed  drain  must  be  made  a 
party  to  the  proceeding,  but  the  county  is  not 
a  landowner  within  the  meaning  of  the  act 

2.  Saue. 

Where  notice  of  drainage  proceedings  is 
given  to  the  proper  township,  the  court  may 
adjudicate,  not  only  ttie  matter  of  benefits,  but 
also  of  damages,  co  highways  affected  by  the 
drain. 

3.  Same. 

The  fact  that  the  county  contributes  to  the 
construction  of  certain  bridges  forming  part  of 
the  highway  affected  by  a  drain  does  not  deprive 
the  Legislature  of  the  power  to  establish  the 
drain  in  a  proceeding  to  which  the  township  ia 
a  party. 

4.  Eminent  Domain— Constitutional  Provi- 
sions —  Application  to  Governmental 
Sun  division. 

The   con<:titutional   provision   that   private 
property  shall  not  be  taken  for  public  use  unless 
>  See  8S  N.  B.  1. 
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(too. 


compenMtion  ta  ilist  Bade  does  not  apply  to 
property  held  by  a  governmental  Bubdivlstoo  for 
pablie  nae. 

S.  DBAINS— EBTABUBHlfXNT-COIXA.'nSBAI.  At. 
TACK. 

Where  the  provisions  of  the  statute  have 
been  observed,  the  Judgment  of  the  circuit  court 
anthorizing  the  construction  of  a  drain  cannot 
be  collaterally  attacked. 

On  petition  'for  rehearing.    Petition  over- 
mled. 
For  former  opinion,  see  82  N.  B,  98Qk 

ROBT,  O.  X  The  townahip  in  which  & 
highway  la  benefited  by  a  proposed  drain 
most  be  made  a  party  to  the  proceeding  In 
order  that  the  benefits  may  be  aasessed  on 
account  of  the  conBtructlon  of  said  drain. 
Section  6630,  Bums'  Ann.  St  1901 ;  Yoong  v. 
Wells,  97  Ind.  410;  Grimes  ▼.  Coe,  102  Ind. 
406,  1  N.  B.  735.  The  county  is  not  a  land- 
owner within  the  meaning  of  the  term  as 
used  in  the  drainage  act.  Honnold  t.  Endi- 
cott  (Ind.)  83  N.  B.  502.  When  notice  la  given 
to  the  proper  township,  the  court  may  ad- 
judicate, not  only  the  matter  of  benefits,  but 
also  of  damages,  to  such  highway  by  the 
construction  of  the  proposed  drain.  The 
fict  that  the  county  under  certain  condi- 
tions contributes  to  the  construction  of  cer- 
tain bridges  forming  part  of  the  highway  does 
not  deprive  the  Legislature  of  the  power  to 
establish  a  drain  affecting  such  part  of  the 
highway  in  a  proceeding  to  which  the  town- 
ahip la  a  party,  and  the  constitutional  pro- 
vision that  private  property  sliall  not  be 
taken  for  public  use  without  compensation 
is  first  made  (section  66,  Bums'  Ann.  St. 
1001)  does  not  apply  to  property  held  by  a 
governmental  subdivision  for  public  use.  In- 
diana Central  Ry.  v.  State,  S  Ind.  421;  10 
Am.  Sc  Eng.  Ency.  of  Law,  1135 ;  Lewis,  Emi- 
nent Domain,  |  2.  The  provisions  of  the  stat- 
ute having  been  observed,  it  follows  that  the 
judgment  of  the  Morgan  circuit  court  la,  in 
this  collateral  attack,  conclusive,  and  that 
It  must  be  taken  as  authorizing  the  construc- 
tion of  the  drain,  and  the  doing  of  those 
things  whidi  are  incidental  thereto. 

It  Is  not  presumable  that  the  court,  having 
direction  of  the  work  of  constractlon,  will 
permit  the  unnecessary  destruction  of  valuable 
bridges.  If  sncb  constractlon  can  only  be 
accomplished  by  the  destruction  of  such 
bridges,  the  loss  must  be  regarded  as  in- 
cidental; but  no  mere  consideration  of  con- 
venience or  choice  upon  the  part  of  those 
constructing  the  drain  can  be  allowed  as 
a  basis  therefor.  If  by  reasonable  exertion 
and  expense  that  portion  of  the  drain  direct- 
ly beneath  the  bridges  can  be  excavated  with- 
out the  use  of  a  steam  dredge,  we  are  bound 
to  presume  that  county  property  will  be  pro- 
tected, and  the  drain  thus  made.  In  holding 
as  we  do'that  an  injunction  will  not  lie  when 
a  plain,  adequate,  and  direct  remedy  exists. 
It  is  not  decided  that  bridges  may  be  de- 
stroyed, or  that  an  action  at  law  may  not  be 


maintained  in  any  court  of  competent  juris- 
diction. 

The  decision  is  that  the  plalntifla'  eojO' 
plaint  did  not  state  facts  entitling  It  to  iik- 
junctlve  relief. 

Petition  for  rehearing  overruled. 


(42  Ind.  App.  470) 

CITY  OF  INDIANAPOLIS  et  al.  t.  CITT 

BOND  CO.    (No.  6,24a)» 

(Appellate  Court  of  Indiana,  Division  No.  2. 

March  17,  1908.) 

1.  Appeali—Rkvikw— Conclusions  or  Law— 

CONrOBMITT   TO    PLEADINQS  —  AUXKDHENTa 

Reoabded  as  Made. 

Where  the  sufficiency  of  a  complaint  is  not 
questioned  l>y  assignment  of  error,  conclusions 
of  law  liased  upon  the  find.^gs  of  fact  are  not 
deemed  incorrect  on  appeal  for,  iKing  outside 
of  the  issues  presented  by  the  pleadinKS,  where 
the  pleadinn  might  have  l>een  amended  so  as 
to  present  the  issues  determined  by  the  conclu- 
sions, since  the  conclusions  of  law  depend  upon 
the  facts  found,  and  not  upon  the  allegations  of 
the  pleadings,  and  the  amendment  wiU,  under 
the  express  provisions  of  Burns'  Ann.  St.  1901, 
§{  394,  395,  l>e  regarded  as  having  been  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S  3621.] 

2.  Election  of  Remedies— Aots  ConsnTirr- 
iNG— Effect. 

An  action  against  an  owner  of  property, 
npon  coupons  for  the  cost  of  municipal  improve- 
ments, on  the  owner's  personal  waiver,  and  re- 
covery of  personal  judgment  therein,  was  not 
an  election  of  remedies,  precluding  a  subse- 
quent enforcement  of  the  liability  against  the 
property  improved,  since  the  personal  Iiabilit7 
of  the  owner  to  which  resort  was  had  was  mere- 
ly ancillary  to  the  rigtit  to  foreclose  the  assess- 
ment lien,  which  tight  continued  as  long  as  the 
assessment  remained  unpaid. 

[E^l.  Note.— For  cuses  in  point,  see  Cent  Dig. 
vol.  18,  Election  of  Remedies,  |  12.] 

8.  Taxation  —  EIffect  of  Tax  Sale  —  Pbiob 
Liens— Municipal  Assessments. 

Under  Bums'  Ann.  St  1901,  g  8823,  pro- 
viding that  a  tax  deed  shall  vest  m  the  grantee 
an  absolute  estate  in  fee  simple,  the  lien  of  an 
assessment  for  a  municipal  improvement  was 
not  destroyed  by  a  tax  sale ;  the  statute  merely 
defining  the  quality  of  the  estate,  and  not  re- 
leasing it  from  valid  Incumbrances. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  45,  Taxation,  |  1469.] 

4.  BxECDTioN— Pbopebtt  Subject  —  Public 
Pbopebtt  —  Municipal  Impbovehbnts  — 
Lien— Enforcement— Pbopebtt  Subject. 

Property  of  a  public  corporation  held  for 
public  or  governmental  purposes  cannot  be  sold 
under  legal  process  for  the  debts  of  a  city  or 
for  assessments  for  public  improvements. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  H  133-136.] 

5.  Municipal  Cobpobations  —  Public  Im- 
fbovements — Assessments  —  Liability  of 
Pbopebtt— Rights  of  City  as  Pubchabeb. 

The  purchase  by  a  city  of  property,  subject 
at  the  time  of  purchase  to  a  lien  for  public  im- 
provements, does  not  destroy  the  liability  of  the 
property  to_  the  payment  of  an  assessment,  and 
bring  it  within  the  rule  that  public  property 
cannot  l>e  sold  for  assessments  for  public  im- 
provements. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; Chas.  T.  Hanna,  Special  Judga 

Action  by  the  city  of  Indianapolis  and  oth. 
ers  against  the  Ci^  Bond  Company.    From 

'  Transfer  to  Supreme  Court  denied. 
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a  Judgment  for  defendant,  plaintiffs  appeal. 
AfiSrmed. 

Frederick  E.  Matson  and  Crate  D.  Bow- 
en,  for  appellanta  ^  S.  M.  Blchcredi,  for  ap- 
pellee. 

ROBT,  O.  J.  This  snlt  was  Instituted  by 
Carrie  H.  Latta,  one  of  tbe  appellants,  to 
qolet  title  to  certain  property  In  the  city  of 
Indianapolis,  wblcb  sbe  bad  purchased  at  a 
tax-title  sale  for  $7.64,  against  the  Marlon 
Bond  Company,  tbe  Hoosler  Construction 
Company,  and  Browder  &  Staover,  partners. 
The  Hoosler  Construction  Company  and 
Browder  &  Sbover  filed  general  denials.  The 
City  Bond  Company  (which  bad  talcen  over 
tbe  business  and  succeeded  to  tbe  rights  of 
the  Marlon  Bond  Company),  filed  a  cross- 
complaint,  alleging  therein  that  certain  street 
and  sidewalk  Improvements  had  been  made 
In  tbe  vicinity  of  said  property,  which  was 
assessed  therefor ;  and  that  bonds  which  bad 
been  issued  by  tbe  city  of  Indianapolis  to 
cover  the  cost  of  tbe  assesBment  were  owned 
by  it,  and  prayed  that  tbe  Hen  of  the  assess- 
ment against  the  land  be  enforced  and  fore- 
closed. Subsequent  to  tbe  filing  of  the  cross- 
complaint,  the  dty  of  Indianapolis,  through 
its  park  board,  decided  to  build  a  boulevard 
over  and  along  tbe  i>roperty  in  question.  Tbe 
property  was  appraised  at  $1,700,  which 
amonnt  was  paid  to  Carrie  H.  Latta,  who 
executed  a  warranty  deed  for  the  property 
to  the  city  and  dismissed  her  suit  to  quiet 
title.  This  action  left  the  city  of  Indian- 
apolis the  owner  of  tbe  property,  while  the 
bonds  and  coupons  remained  unpaid.  The 
city  of  Indianapolis  was  made  a  party  de- 
fendant to  tbe  cross-complaint.  Carrie  H. 
Latta,  Will  H.  Latta,  and  the  city  of  Indian- 
apolis answered  in  general  denial  to  tbe 
cross-complaint.  Tbe  city  filed  its  second  and 
third  paragraphs  of  answer  to  tbe  cross-com- 
plaint. A  demurrer  to  the  second  paragraph 
wajs  sustained,  and  tbe  issues  were  closed  by 
a  reply  in  general  denial  to  the  third  para- 
graph, which  set  up  that  tbe  Marlon  Bond 
Company  had  sued  Frances  M.  Beck,  a  form- 
er owner  of  the  property  (and  who  owned  it 
when  the  assessment  was  made),  upon  tbe 
same  coupons,  and, bad  recovered  thereon  a 
personal  judgment,  and  averred  that  its  elec- 
tion to  do  so  is  a  bar  to  this  action,  and  a  full 
adjudication  of  the  coupon  holder's  rights. 
The  cause  was  tried  by  the  court,  a  special 
finding  of  facts  bad,  and  conclusions  of  law 
stated  thereon,  as  follows:  "That  the  equi- 
ties are  with  the  cross-complainant,  tbe  City 
Bond  Company,  and  that  it  Is  entitled  to  have 
the  lien  of  the  assessment  foreclosed  against 
the  property  described  in  the  complaint  and 
in  these  findings,  and  that  It  la  entitled  to 
recover  in  this  cause,  on  Its  .cross-complaint, 
the  sum  of  $403.18,  as  principal  and  interest, 
aijd  tbe  sum  of  $75  attorney's  fees,  and  to 
have  its  lien  foreclosed  and  said  property 


sold  to  satisfy  the  same,  with  Interest  and 
costa    Charles  T.  Hanna,  Special  Judge." 

That  the  court  erred  in  its  conclusions  of 
law  upon  the  special  findings  of  fact  is  tbe 
BlT^le  assignment  of  error.  It  is  argued  that 
in  the  complaint  it  is  alleged  that  the  title 
to  the  property  was  in  Carrie  H.  Latta  and 
her  husband  and  the  city  of  Indianapolis,  at 
the  time  tbe  assessment  was  made,  and  that 
the  finding  of  the  court  that  the  interests 
of  tbe  city  therein  was  subsequently  acquir- 
ed was  outside  the  Issues.  The  assignment 
of  error  does  not  question  the  sufficiency  of 
the  complaint,  and  the  correctness  of  tbe 
conclusions  of  law  depends  upon  the  facts 
found,  and  not  upon  the  allegations  made,, 
which  In  the  respect  Indicated  might  have 
been  amended,  and  will  therefore,  in  view  of 
tbe  Issues  presented,  be  regarded  as  amend- 
ed.   Sections  394,  393,  Burns'  Ann.  St.  1901. 

It  Is  contended  that  the  act  of  the  Marlon 
Bond  Company  in  suing  Frances  M.  Beck 
on  her  personal  waiver  (under  section  4294, 
Bums'  Ann.  St  1901;  Acts  1889,  p.  237,  c. 
118),  and  the  taking  of  a  personal  judgment 
against  her,  was  an  election  of  remedies. 
Tbe  cases  cited  to  sustain  this  proposition 
are  not  in  point.  The  personal  liability  to 
which  resort  was  had  is  ancillary,  and  tbe 
right  to  foreclose  against  the  property  re- 
mains as  long  as  the  assessment  remains  un- 
paid. Sections  3850,  3853,  Bums'  Ann.  St. 
1901 ;  Vorls  v.  Pittsburg  plate  Glass  Co.,  163 
Ind.  599,  70  N.  E.  249. 

The  lien  of  the  assessment  was  not  destroy- 
ed by  the  tax  sale.  The  section  of  the  stat- 
ute which  declares  that  a  tax  deed  "shall 
vest  In  the  grantee  an  absolute  estate  in  fee 
simple"  (section  8623,  Burns'  Ann.  St.  1901) 
defines  the  quality  of  tbe  estate,  and  does 
not  release  it  from  valid  Incumbrances. 

Tbe  last  and  principal  contention  of  ap- 
pellant Is  that  the  property  in  question  can- 
not be  sold  on  execution,  since  it  is  the  prop- 
erty of  a  public  corporation  held  for  a  public 
or  governmental  purpose.  That  public  prop- 
erty of  such  a  nature  cannot  be  sold  imder 
legal  process  for  the  debts  of  a  city  or  for 
assessments  for  public  Improvements  is  a 
well-establlsbed  rule  of  law.  But  tbe  facts 
of  this  case  do  not  bring  it  within  tbe  rule. 
This  plot  of  ground  was  not  the  property  of 
tbe  city  of  Indianapolis  when  tbe  assessment 
was  levied.  Frances  M.  Beck  held  tbe  prop- 
erty subject  to  the  lien  for  tbe  public  im- 
provement. Carrie  H.  Latta  held  it  subject 
to  the  same  lien ;  tbe  right  of  foreclosure  hav- 
ing by  tbe  Issuance  of  bonds  been  transferred 
to  the  bond  company.  The  city  could  not  by 
the  purchase  of  the  lot  obtain  a  greater  es- 
tate in  It  than  that  possessed  by  tbe  vendor, 
nor  destroy  bis  right  to  subject  it  to  the  pay- 
ment of  a  valid  assessment.  It  was  taken 
subject  to  the  same  Incumbrances  as  It  was 
in  tbe  hands  of  Carrie  H.  Latta. 

Judgment  affirmed. 
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(41  Ind.  A.  408) 

WAECHTBIR  y.   WALTERS.     (No.  6,598.) 

(Appellate  Court  of  Indiana,  IMvision  No.  2. 

March  17,  1908.) 

1.  WoBK  AND  Labor— Compensation— Serv- 
ices Pebfobjied  bt  Membeb  of  Family. 

Where  one  is  taken  into  the  family  of  an- 
other and  treated  as  a  member  of  the  honsehold, 
there  is  ordinarily  no  implied  oblij;ntion  to  pay 
for  services  on  the  one  hand,  or  board  and  shel- 
ter on  the  other,  and  no  such  obligation  will  be 
implied,  unless  the  circnmstances  show  that  at 
the  time  the  services  were  rendered  there  was 
an  expectation  on  one  side  to  charge  for  the 
services,  board,  shelter,  and  care,  and  on  the 
other  to  pay  for  the  same. 

[Ed.  Note.— For  cases  in  point,  «ee  Cent.  Dig. 
vol.  50,  Work  and  Labor,  !{  11,  11%.] 

2.  ExECtrroRS  and  Admtnistrators  — Serv- 
ices Rendered  Decedent  —  Actions  fob 
Compensation— Evidence. 

In  an  action  against  an  estate  for  services 
rendered  decedent  by  a  member  of  her  family, 
evidence  examined,  and  hdd  not  to  show  that 
the  services  were  rendered  for  hire,  or  that 
there  was  any  expectation  on  plaintiffs  part  to 
charge  therefor  at  the  time  they  were  rendered, 
or  any  expectation  on  decedent's  part  that  she 
owed  him  for  any  services  except  perhaps  for 
services  rendered  by  him  after  be  attained  his 
majority. 

8.  New  Tbial—Gbounds—Vebdict— Excess- 
ive Damaoes. 

Where  the  sum  allowed  by  the  jury  is  so 
excessive  as  to 'strike  the  court  at  first,  blnsh 
that  it  must  be  the  result  of  either  their  mistake 
or  prejudice,  it  is  ground  for  a  new  trial. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  New  Trial,  S|  15»-15e.] 

Appeal  from  Circuit  Court,  Decatur  Coun- 
ty:  Marshall  Hacker,  Judge. 

Proceedings  for  the  allowance  of  the  claim 
of  William  Walters  against  the  estate  of 
Mary  A.  Rentier.  Prom  a  Judgment  for 
claimant,  Anthony  W.  Waechter,  administra- 
tor, appeals.  Reversed,  and  new  trial 
granted. 

Tremaln  &  Ewing,  for  appellant  Hugh 
Wickens  and  John  E.  Osbom,  for  appellee. 

RABR,  J.  Appellee  filed  a  claim  against 
the  estate  of  appellant's  intestate  for  the  siuu 
of  $3,000  for  work  and  labor,  assistance,  care, 
and  attention  alleged  to  have  been  rendered 
the  deceased  by  appellee  from  January,  1892, 
to  June  14,  1906.  The  cause  was  tried  by  a 
jury,  and  verdict  returned  in  favor  of  appel- 
lee for  the  full  amount  of  the  claim.  Appel- 
lant's motion  for  a  new  trial  was  overruled, 
and  judgment  rendered  on  the  finding.  The 
overruling  of  appellant's  motion  for  a  new 
trial  Is  assigned  as  error  here.  The  reasons 
set  forth  In  the  motion  for  a  new  trial  are 
that  the  verdict  Is  contrary  to  the  evidence, 
and  that  the  damages  are  excessive. 

There  is  no  dispute  in  the  evidence.  It 
shows  that  in  1892,  when  the  appellee  was  a 
child  8  or  9  years  of  age,  both  his  father 
and  mother  died;  that  at  that  time  appel- 
lant's Intestate  and  her  husband  resided  on 
her  husband's  farm  In  Decatur  county ;  that 
they  were  childless,  and  that  they  took  ap- 
pellee into  their  family  at  that  time  as  one 
of  their  family;   that  they  gave  appellee  the 


comforts  of  a  good  home,  parental  care, 
board,  and  clotbiiig,  sent  him  to  school;  and 
that  he  continued  to  live  with  them  as  a 
member  of  their  family  imtil  the  husband 
died  In  1896,  and  that  he  continued  to  live 
with  the  intestate  at  the  family  homestead 
until  her  death  June  14,  1906.  The  husband 
made  a  will,  by  which  be  left  his  wife  the 
use  of  the  farm  of  160  acres  during  her  life 
and  $3,100  in  money.  There  was  no  evidence 
tending  to  prove  that  at  the  time  the  appellee 
was  taken  into  the  family  of  the  Rentiers 
and  given  a  home  any  contract  of  any  kind 
was  entered  into  between  the  Rentiers  and 
any  person  on  behalf  of  the  appellee  that 
they  were  to  pay  him  for  any  services  he 
might  render  them,  or  that  they  should  re- 
ceive compensation  for  anything  they  did  for 
the  boy. 

A  great  number  of  witnesses  have  testified 
to  conversations  had  with  the  intestate.  In 
which  she  told  them  of  her  affection  for  the 
appellee,  that  he  was  a  good  boy,  that  she 
intended  that  he  should  have  all  she  had,  and 
that  she  intended  to  provide  for  him  in  her 
wilL  None  of  these  witnesses,  however, 
would  say,  though  the  question  was  pointed- 
ly asked  them,  that  the  decedent  had  ever 
said  that  she  had  promised  appellee  that  If 
he  remained  with  her  she  would  either  give 
him  her  property,  or  make  a  will  and  be- 
queath her  property  to  him,  or  that  she  had 
made  any  promise  of  any  kind  whatever  to 
the  appellee,  or  that  the  conversations  testi- 
fied to  by  the  witnesses  were  had  In  his 
presence,  or  ever  communicated  to  him  by  the 
witnesses.  John  H.  Rethlock  testified  that 
aJ>out  the  time  appellee  was  21  years  of  age, 
which  was  but  a  year  or  two  before  the 
decedent's  death,  Mrs.  Rentley  told  him  that 
appellee  was  talking  about  going  away,  and 
that  she  had  told  him  (appellee)  he  could  go, 
but  If  be  would  stay  he  would  not  have  to 
work  for  nothing,  but  that  she  would  recom- 
pense him ;  and  the  evidence  shows  that  from 
the  time  he  was  21  he  fanned  the  place,  Mrs. 
Bentley  furnishing  the  teams  and  machlnery 
and  giving  appellee  one-half  the  produce,  and 
that  shortly  before  her  death  she  told  one 
of  the  neighbors  that  she  wanted  appellee  to 
have  the  whole  crop  then  on  the  place,  and 
all  they  had  In  partnership,  which  seems  to 
have  comprised  some  hogs.  After  her  death 
appellee  was  permitted  to  retain  all  the  crop 
and  the  hogs.  The  evidence  shows  that  ap- 
pellee was  kind  and  attentive  to  his  foster 
mother;  that  be  rendered  her  such  services 
as  a  dutiful  and  considerate  son  might  nat- 
uiuilly  be  expected  to  render  to  one  who  had 
taken  a  mother's  place  In  caring  for  him 
when  be  was  in  need  of  such  parental  care. 

There  Is  no  contention  regarding  the  law 
as  applied  to  this  case.  It  is  too  well  settled 
to  admit  of  controversy.  Where  one  Is  taken 
into  the  family  of  another  and  treated  as  a 
member  of  the  household,  there  Is  ordinarily 
no  implied  obligntlon  to  pay  for  services  on 
the  one  hand,  or  board  and  shelter  on  the 
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other.  8iidi  obligation  is  never  implied  nn- 
leu  tbe  clrcmuBtanceg  show  that  at  the  time 
the  services  were  rendered  there  was  an 
expectation  on  one  side  to  charge  for  tbe 
serrlcea,  board,  shelter,  and  care,  and  on  tbe 
other  to  pay  for  the  same.  AH  the  facts  and 
clrcomstances  developed  by  the  evidence  In 
this  case  absolutely  repel  the  inference  that 
the  senrlces  for  which  appellee  here  sues  this 
estate  were  rendered  for  hire,  or  that  there 
was  any  expectation  on  his  part  to  charge 
therefor  at  the  time  they  were  rendered,  or 
any  expectation  on  the  part  of  the  decedent 
that  she  owed  the  appellee  for  them,  unless 
It  might  be  such  services  as  he  rendered  her 
sobeegnent  to  his  attaining  bis  majority.  Up 
to  that  point  of  time  this  case  is  on  all 
fburs  with  the  case  of  McClure,  Adm'r,  t. 
Lenz,  decided  by  this  court  on  April  11,  1907, 
and  reported  in  40  Ind.  App.  66,  80  N.  B. 
988.  The  sum  allowed  by  tbe  Jury  Is  so  ex- 
cessive as  to  strike  the  court  at  first  blush 
that  sncb  allowance  must  have  proceeded 
from  either  mistalce  or  prejudice  on  tbe  part 
of  the  Jury.  Undoubtedly  tbe  Jury  In  fixing 
the  amount  of  appellee's  recovery  assumed 
tiiat  he  should  be  allowed  for  all  services  ren- 
dered by  him  for  the  Intestate  at  any  time 
within  the  Ibnlts  of  the  dates  fixed  in  the 
claim. 

We  think  tbe  motion  for  a  new  trial  should 
have  prevailed,  for  the  reason  that  tbe  dam- 
ages assessed  by  the  Jury  were  excessive. 

Cause  reversed,  with  instructions  to  the 
court  below  to  grant  a  new  trial. 


ca  Ind.  App.  ssn 

LEWIS  V.  CLEVELAND,  O.,  C.  &  ST.  L.  RT. 
CO.     (No.  6,221.)» 

(Appellate  Court  of  Indiana,  Division  No.  2. 
March  17,  1908.) 

1.  Nboliobnce  —  Machinebt  Attbaotivk  to 
Children— IKJTTBIES  to  (Jhildser  —  Chii.- 

DBEN    AS   TbESPASSEBS. 

A  child  of  tender  years,  attra«ted  by  some- 
thing on  premises  on  which  he  has  no  right  to 
be  which  appeals  to  his  curiosity,  Is  not  a  tres- 
passer; the  temptation  of  an  attractive  play- 
thing to  a  child  of  such  years  amounting  to  the 
same  as  an  express  invitation  to  an  adnlt. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig; 
VOL  37.  Negligence,  g{  38,  34,  47,  55.] 

2.  SAUB— DUTT  OF  BAII.B0ADS. 

Though  railroad  companies  are  not  to  be 
deprived  of  the  use  of  structures  or  appliances 
necessary  for  their  business  because  they  are  at- 
tractive to  and  may  result  in  injuries  to  chil- 
dren by  reason  of  their  ignorance  or  want  of 
Jadcment,  thev  most  use  means  to  make  them 
reasonably  sate  when  not  in  use,  where  they 
may  be  made  so  with  but  little  pecuniary  ex- 
pense. 

[E^.  Note.— For  cases  in  point,  see  (Dent.  Dig. 
ToL  37,  Negligence,  H  33.  34.] 

8.  SAMK— TUBNTABUa. 

Where  a  railroad  company  maintained  an 
nngnarded  and  unlocked  turntable  on  its  prem- 
ises on  an  uninclosed  lot  within  a  short  distance 
of  a  much  traveled  street,  and  at  a  point  fre- 
quented by  the  public,  inducing  children,  and 
the  emptoy&i  of  the  railroad  company  knew  that 
notwithstanding  its  'langerous  character  the 
turntable  was  used  by  children  as  a  plaything, 

*  Transfer  to  Supreme  Court  denied. 


and  it  conld  have  been  locked  and  fastened  when 
not  in  use  without  materially  interfering  with 
its  usefulness  and  at  slight  expense,  the  com- 
pany was  liable  for  injuries  sustained  thereon 
oy  a  child  who  was  incapable  of  appreciating  the. 
danger. 

[Ed.  Note.— For  cases  la  point,  see  Ont  Dig. 
vol.  37,  Negligence.  ||  33,  34.] 

Appeal  from  Circuit  Court,  Dearborn  Coun- 
ty ;   George  B.  Downey,  Judge. 

Actlcm  by  Jacob  Walter  Lewis  against  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  From  a  Judgment  sus- 
taining a  demurrer  to  the  complaint,  plain- 
tiff appeals.  Reversed,  with  instructions  to 
overrule  the  demurrer. 

McMillen  &  McMlllen,  for  appellant  Rob- 
erts &  Cravens  and  h.  3.  Hackney,  for  ap- 
pellee. 

COMSTOCK,  J.  The  court  sustained  de- 
murrer for  want  of  facts,  to  the  amended 
complaint  In  this  cause,  and,  appellant  refus- 
ing to  plead  further,  Judgment  was  rendered 
against  him  for  C0st8. 

The  error  relied  upon  for  reversal  is  the 
sustaining  of  appellee's  demurrer  to  said 
amended  complaint  After  mentioning  the 
parties,  the  amended  complaint  avers,  in  sub- 
stance: That  on  tbe  11th  day  of  February, 
1900,  tbe  defendant  company  had,  for  more 
than  10  years  prior  thereto,  maintained  and' 
operated,  near  the  city  of  Aurora,  as  a  part 
of  said  railroad,  a  turntable  which  was  used 
by  it,  and  bad  been  for  many  years,  for  the 
purpose  of  turning  Its  engines  for  the  prop- 
er operation  of  its  railroad ;  said  turntable 
being  constructed  as  follows:  (Describing 
tbe  construction  and  manner  of  operation  of 
tbe  turntable.)  That  when  tbe  turntable  was 
put  In  motion.  It  took  a  very  considerable 
force  to  stop  it  because  of  its  weight  and 
the  momentum  acquired.  That  it  was  situ- 
ated within  25  feet  of  the  corporation  line 
of  said  city,  on  an  uninclosed  lot,  and  within 
100  feet  of  one  of  the  much  traveled  streets 
of  said  city,  and  at  a  point  much  frequented 
by  the  citizens  thereof,  including  children, 
all  of  which  was  well  known  to  the  defend- 
ant That  on  said  11th  day  of  February,  ap- 
pellee bad  negligently  left  unattended,  un- 
fastened, and  uninclosed  said  turntable, 
which  was  a  dangerous  machine  and  pecul- 
iarly attractive  to  children,  and  for  five  years 
prior  thereto  there  was  no 'lock  or  fastening 
to  prevent  the  turning  of  the  table  or  to 
bold  It  m  place,  or  any  guard  or  protection 
around  or  upon  tbe  table,  or  anything  to  pre- 
vent any  person  from  getting  on  the  table, 
and  no  visible  separation  of  tbe  railroad 
ground  and  the  adjoining  property,  both  be- 
ing uninclosed,  and  said  turntable  was  on 
said  day,  and  had  been  for  five  years,  peculiar- 
ly attractive  to  children.  A  very  small  child 
could  revolve  the  same,  similar  to  a  "Flying 
Dutchman"  or  "merry-go-round,"  and  appel- 
lee knew  that  children  were  attracted  by  said 
turntable  and  almost  dally  congregated  and 
code  thereon,  and  the  turntable  was  near  a 
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public  blghway  of  satd  city,  and  was  within 
50  yards  of  the  Ohio  rirer  on  one  side, 
and  on  the  other  side  was  located  a  public 
bail  ground.  Ttiat  the  water's  edge  of  the 
Ohio  rirer  was  used  by  the  children  of  the 
city  for  flshlng  and  swimming,  and,  as  they 
went  from  the  river  to  the  ball  ground,  the 
tnmtable  was  In  the  line  of  travel.  The 
fact  that  children  and  adults  went  upon  said 
uninclosed  lot  and  to  the  ball  ground  and 
river  and  on  the  tnmtable  was  known  to  ap- 
pellee, as  was  the  fact  that  children  frequent- 
ly played  on  the  table  and  would  turn  it 
round  and  ride  upon  it.  The  turntable  could 
have  been  locked  or  fastened  so  as  it  could 
not  be  turned  when  not  in  use,  and  without 
materially  Interfering  with  Us  usefulness 
and  at  slight  expense.  That  on  said  day  the 
api>ellant,  who  was  less  than  stz  years  of 
age,  with  other  children  and  companions,  be- 
gan to  turn  the  turntable,  and,  while  it  was  In 
motion,  he  Jumped  upon  It  and  rode,  being 
unmindful  of  danger,  owing  to  his  age,  and 
was  carried  against  the  switch  track,  and 
was  caught  between  the  switch  track  and 
turntable  sustaining  the  injuries  complained 
of,  and  which  injuries  were  caused  solely 
by  the  negligence  of  the  appellee,  without  the 
fault  of  appellant,  to  his  damage,  etc. 

The  courts  are  not  in  harmony  In  their 
▼lews  of  turntable  cases.  There  are  decisions 
holding  that  a  child  who  was  injured  while 
trespassing  on  unsafe  premises  cannot  re- 
cover damages  of  the  owner  of  the  premises 
by  reason  of  their  unsafe  condition,  unless 
the  landowner  is  guilty  of  such  negligence  as 
amounts  to  wanton  injury.  1  Thompson's 
Meg.  Supp.  §  1026.  Under  this  rule  the  ap- 
pellee would  not  be  liable,  though  it  Induced 
the  child  to  enter  the  premises  and  encounter 
tilie  danger  by  reason  of  Its  attractiveness  to 
bis  Immature  mind.  1  Thompson's  Neg. 
Supp.,  supra,  and  cases  cited.  The  foregoing 
rule  has  not  been  followed  In  this  state.  The 
courts  of  Indiana  do  not  regard  a  child  of 
tender  years,  attracted  by  something  on  the 
premises  which  appeals  to  his  curiosity,  as  a 
trespasser.  "What  an  express  invitation 
would  be  to  an  adult,  the  temptatl(»i  of  an 
attractive  plaything  is  to  a  child  of  tender 
years."  Northwestern  B.  L.  R.  Co.  v.  O'Mal- 
ley,  107  111.  App.  599;  Chicago,  etc.,  R.  Co. 
▼.  Fox,  38  Ind.  App.  268,  70  N.  E.  81,  and 
cases  cited. 

The  railroad  companies  are  not  to  be  de- 
prived of  the  use  of  structures  or  appliances 
necessary  for  the  carrying  on  of  their  busi- 
ness because  they  are  attractive  to  and  may 
result  in  Injuries  to  children  by  reason  of 
their  ignorance  or  want  of  judgment;  but 
where,  with  but  little  pecuniary  expense,  such 
properties  may  be  made  safe,  when  not  in 
use,  the  railroad  companies  should  be  re- 
quired to  use  means  to  make  them  reason- 
ably safe.  This  requirement,  of  course,  would 
not  be  applicable  as  to  persons  capable  of 
appreciating  danger.  In  2  Thompson  on  Neg- 
Ilgoice  (2d  Ed.)  i  1827,  upon  the  subject  of 


injuries  to  children  from  nngnkrded  and  un- 
fastened railroad  turntables.  It  Is  said:  "In 
view  of  its  great  danger  to  children,  ao,  shown 
by  numerous  cases  in  the  lawboolcs,  foBaded 
upon  injuries  of  this  kind,  the  Just  and  hu- 
mane conclusion  must  be  'that  if  the  railroad 
company  can,  at  slight  expense  or  Inconven- 
ience to  Itself,  keep  it  guarded  from  trespass- 
ing children,  or  locked  so  that'  they  cannot 
use  it,  they  should  be  held  bound  to  do  so, 
and  should  stand  liable  in  damages  If,  in  con- 
sequence of  the  failure  of  this  duty,  a  child 
of  tender  years,  to  whom  contributory  negli- 
gence cannot  be  imputed,  is  injured  while 
playing  with  It.  This,  on  the  one  hand,  al- 
lows the  railroad  company  the  reasonable 
use  of  its  property,  while  at  the  same  time 
it  refuses  to  release  It  from  those  obligations 
of  social  duty  which  rest  upon  all  men  in 
the  state  of  dvilized  society."  See,  also,  1 
Thompson,  Neg.  (2d  Ed.)  {  1(^6  et  seq. 

The  demurrer  admits  that  appellee  knew, 
as  charged,  the  probable  consequence  oi  main- 
taining an  unguarded  and  unfastened  turn- 
table at  the  place  named  and  in  the  manner, 
alleged  to  the  peril  of  the  lives  of  children ; 
that  It  knew  that  children  frequently  played 
upon  the  table,  turned  it  round,  and  rode  up- 
on it;  that  they  were  thus  impliedly  invited 
and  induced  to  use  it  in  Ignorance  of  their 
danger ;  and  that,  under  these  circumstances, 
the  minor  son  of  the  appellant,  by  reason  of 
his  immature  judgment,  who  was  unable  to 
comprehend  his  peril,  went  upon  the  premises 
and  was  Injured,  as  alleged.  The  demurrer 
should  have  been  overruled.  Young  ▼.  Har- 
vey, 16  Ind.  314 ;  City  of  Indianapolis  v.  Em- 
melman,  108  Ind.  530,  0  N.  B.  155,  58  Am. 
Rep.  65 ;  Penso  v.  McCormlck,  125  Ind.- 116, 
25  N.  E.  156,  9  L.  R.  A.  313,  21  Am.  St  Rep. 
211 ;  City  of  Pekln  v.  McMahon,  164  111.  141, 
39  N.  E.  484,  27  L.  R.  A.  206,  45  Am.  St.  Rep. 
114;  Brinkley  Car  Co.  ▼.  Cooper,  60  Ark. 
545,  31  S.  W.  154,  46  Am.  St.  Rep.  216; 
Price  V.  Atchison  Water  Co.,  58  Kan.  661, 
50  Pac.  450,  62  Am.  St  Rep.  625 ;  Schmidt  v. 
Kansas,  etc.,  Co.,  90  Mo.  284,  1  S.  W.  865,  2 
S.  W.  417,  59  Am.  Rep.  16;  Oreat  Southern 
R.  Co.  V.  Crocker,  131  Ala.  584,  31  South. 
561 ;  Thomason  v.  Southern  R.  Co.,  113  Fed. 
80,  51  C.  C.  A.  67;  Railroad  Co.  v.  Cargille, 
105  Tenn.  628,  59  S.  W.  141;  San  Antonio, 
etc.,  R.  Co.  V.  Skldmore,  27  Tex.  Civ.  App. 
329,  65  S.  W.  215 ;  Edglngton  v.  Burlington, 
etc,  R.  Co.,  116  Iowa,  410,  90  N.  W.  95,  57 
Ii.  R.  A.  561 ;  Chicago,  etc.,  R.  Co.  v.  Krayen- 
buhl,  65  Neb.  889,  91  N.  W.  880,  59  L.  R.  A. 
920;  San  Antonio,  etc.,  R.  Co.  v.  Morgan, 
Grdn.,  24  Tex.  Civ.  App.  58.  68  S.  W.  544 ; 
Indianapolis  Water  Co.  v.  Harold  (No.  5,707 
Ind.  Sup.)  83  N.  B.  993.  While  the  case 
last  cited  Is  not  a  turntable  case,  yet  the 
court,  in  holding  the  complaint  good,  Im- 
pliedly recognizes  the  "attractive  nuisance 
doctrine,"  which  "finds  its  most  frequent  ap- 
plication In  the  turntable  cases." 

Judgment    reversed,    with    instructions    to 
overrule  the  demurrer  to  the  complaint, 
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CUSHMAM  ▼.  OliOYBaLAND  COAL  &  MIN- 
ING 00.    (No.  6,15a)  i 
(Appellate  Conrt  of  Indiana,  DlTision  No.  2. 
Mardi  20, 1908.) 

On  petition  tor  rehearing.    Denied. 
For  former  opinion,  see  83  N.  B.  ^Q, 

PER  OnSIAM.    Rehearing  denied. 

OOMSTOGE:,  J.  Dissenting  from  the  ac- 
tion of  tlie  majority  of  the  court  in  over- 
ruling  the  api)ellee'8  petition  for  rehearing 
In  the  above  cause,  the  writer  adds  to  his 
former  dissenting  opinion  that  the  statement 
In  the  complaint  '^hat  said  defendant,  by 
Its  superintendent  and  general  manager,  with 
full  knowledge  of  the  employment  of  this 
plalntift,  ratified  and  a£Brmed  the  same  by 
then  and  there  stating  to  said  superintendent 
that  that  was  an  right;  that  was  the  thing 
to  do,' "  is  not  the  statement  of  a  fact  show- 
ing a  ratification.  It  is  a  general  statement, 
which  is  controlled  by  the  particular  aver- 
ment of  facts  following,  and  shows  the 
basis  of  the  conclusion  stated.  The  partic- 
ular statement  does  not  show  a  legal  rati- 
fication by  the  defendant  Chaplin,  etc,  v. 
Freeland,  7  Ind.  App.  676,  34  N.  B.  1007, 
supra,  distinguishes  between  the  position  aC 
a  railroad  company,  a  quasi  public  corpora- 
tion, and  a  private  corporation,  as  do  numer- 
ous other  cases  which  might  be  cited.  The 
prevailing  opinion  is  In  conflict  with  Brook- 
lyn Gravel  Road  Co.  v.  Slaughter,  83  Ind. 
185,  in  which  it  is  held  that  a  corporatlofa 
cannot  make  a  valid  contract,  except  such 
as  relates  to  the  business  and  objects  of 
the  corporation,  and  that  an  individual  of- 
ficer of  the  corporation  cannot  by  his  acts 
bind  the  corporation,  except  such  acts  are 
authorized  or  approved  by  the  corporation. 
The  propriety  of  the  exercise  by  appellate 
courts  of  that  wide  benevolence  which  ignores 
precedents  may  well  be  doubted.  The  opin- 
ions in  Chaplin,  etc.,  v.Freeland,  supra,  and 
Brooklyn  Gravel  Road  Company  v.  Slaughter, 
supra,  are  well  considered. 

There  appears  to  be  no  good  reason  for 
disregarding  them,  and  the  petition  for  a 
rehearing  should  be  granted,  and  the  Judg- 
ment of  the  trial  court  affirmed. 


HI  lad.  AiKp.  m) 

WISE  V.  LARKIN.    (No.  6,141.) 

(Appellate  0>nrt  of  Indiana,   Division   No.  1. 

March  20,  1908.) 

N»W    TBIAI/— GbOUNDS— JUDOUKRT   CONTBABT 
YO    BVIDXNCE. 

It  cannot  be  assigned  as  a  caoae  for  a  new 
trial  that  the  jndgment  is  contrary  to  the  evi- 
dence; no  sncb  cause  bping  enumerated  in 
Bums'  Ann.  St  1001,  {  5G8,  which  names  the 
eanaes  which  nuy  be  assigned. 

[Ed.  Note.— For  cases  In  pohit  see  Cent  Di«. 
vol  87,  New  Trial,  {  35.] 

Appeal  from  Circuit  Court,  Jay  Counly; 
Jdol  F.  La  FoUette,  Judge. 
>  8«e  84  N.  B.  7G». 


Action  by  Edward  Laricin  against  Clift 
Wise  and  another.  From  a  Judgment  against 
defendant  Wise,  he  appeals.    Affirmed. 

J.  F.  Denny,  for  appellant  Smith  &  Moi> 
an,  for  appellee. 

MYEiRS,  3.  Appellee  sued  the  appellant 
and  the  Mnncle  &  Portland  Traction  Com- 
pany upon  a  contract  for  salary  alleged  to 
be  due  him  from  appellant  and  to  foreclose 
an  alleged  mechanic's  lien  on  the  property 
of  the  traction  company.  The  complaint  was 
in  one  paragraph,  to  which  the  defendants 
separately  answered  by  a  general  denlaL  The 
cause  was  tried  by  the  court,  and  a  {general 
finding  made  in  favor  of  appellee  and  against 
the  defendant  Wise  for  $274.20,  and  against 
appellee  and  in  favor  of  the  defendant  the 
Muncle  &  Portland  Traction  Company,  and 
Judgment  was  rendered  in  accordance  with 
the  findings.  Wise  appeals,  and  assigns  as 
error  the  overruling  of  bis  motion  for  a 
new  triaL 

Three  reasons  are  assigned  In  support  ot 
this  motion.  All  are  waived  except  the  fol- 
lowing: "Th6  Judgment  of  the  court  is  con- 
trary to  the  evidence."  No  such  cause  is 
specified  by  section  568,  Bums'  Ann.  St  1001, 
and  therefore  cannot  be  regarded  as  present- 
ing any  question  for  decision.  As  said  by 
the  court  in  the  case  of  Lynch  v.  Milwaukee 
Harvester  Co.,  169  Ind.  675,  65  N.  E.  1025: 
"The  statute  in  plain  language  names  the 
causes  which  may  be  assigned  for  a  new 
triaL  It  may  be  that,  upon  verdicts  or  find- 
ings in  strict  accord  with  the  law  and  evi- 
dence. Judgments  contrary  to  the  law  and 
evidence  are  rendered;  but  the  remedy 
against  such  errors  is  a  motion  to  modify 
the  Judgment,  and  not  a  -motion  for  a  new 
trial" — citing  authorities.  And,  after  re- 
ferring to  certain  causes  presenting  the  ex- 
act question  now  under  consideration,  It  was 
then  "held  that  causes  for  a  new  trial  in  the 
language  of  those  in  appellant's  motion  were 
imauthorlzed  and  insufficient  In  civil  cases," 
citing  a  number  of  cases.  See,  also,  Felt 
V.  East  Chicago,  etc.,  Co.,  27  Ind.  App.  494, 
497,  61  N.  B.  744;  Baltimore,  etc.,  R.  Go. 
V.  Daegling,  SO  Ind.  App.  180,  65  N.  B.  761; 
Balpb  V.  Magaw,  38  Ind.  App.  899,  70  N.  B. 
188. 

Jndgment  affirmed. 


(41  Ind.  App.  lasi 
LAKE  SHORE  ft  M.  S.  RT.  CO.  v.  BROWN. 

(No.  6,028.) 

(Appellate  (Tourt  of  Indiana,  DIviaion   No.  2. 

March  20.  lOOa) 

1.  Tbiai/— Genebai.  TERoicr  —  Firdiros  In- 
consistent WITH  General  Vkbdict  — Ef- 
fect. 

The  general  verdict  prevails  over  answers 
to  Interrogatories  when,  aided  by  all  reasonable 
inferences  and  intendments.  It  can  be  harmonis- 
ed with  the  answers ;  but,  where  the  answers 
find  facts  that  are  antagonUUc  to  the  general 
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verdict  thos  aided,  the  facti  opecially  found  pre- 
Tail. 

[fid.  Note.— For  caaes  in  point,  aee  Cent.  Dig. 
Tol  46,  Trial.  U  857-«60.] 

2.  Neouoehck— DuTT  TO  Ura  Oabb. 

E>veT7  person  most  exercise  due  care  to  pro- 
tect Iitmaelf  and  to  avoid  injury  to  others,  and 
the  viplance  required  is  commensurate  with  the 
danger  to  be  apprehended.  The  rule  rests  equal- 
ly on  those  who  are  liable  to  inflict  injury  and 
tnose  who  are  liable  to  suffer. 

[Ed.  Note.r-For  cases  in  point,  see  CSent.  Dig. 
▼ol.  87.  Negligence,  {}  3,  4.  83.] 

8.  Railboads  —  Accidents  at  Cbossiros  — 

MOTUAl  IXUTT. 

A  traveler  approaching  a  railroad  ctx>8ging 
must  exercise  the  same  vigilance  to  protect  him- 
self that  the  operatives  in  charge  of  an  ap- 
proacbiag  train  must  exercise  to  avoid  iujuring 
him,  and  a  failure  to  exercise  such  vigilance  on 
the  part  of  either  is  negligence  in  the  party  thus 
failing  to  do  bis  duty. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
Tol.  41.  Railroads,  S!  1020-1025.] 

4.  NEouasnoi  —  QuEBTiosB  fob  Jubt   and 

COUBT. 

The  qnestion  of  negligence  is  for  the  court, 
where  the  facts  are  specifically,  found,  or  where 
there  is  no  conflict  in  the  evidence,  and  from 
the  facts  but  one  inference  can  reasonably  be 
drawn;  otherwise  the  question  is  for  the  jury. 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  37.  Negligence,  t{  303-306.] 

6.  Railboads  —  Accidents   at   GBOBBinas  — 

CONTBIBirrOBT    Neolioencs. 

A  pedestrian  at  a  railroad  crossing  was 
■truck  by  a  train.  He  was  in  full  possession  of 
all  his  faculties,  and  familiar  with  the  crossing, 
and  knew  he  was  approaching  it  when  50  feet 
away.  When  10  feet  away  the  engine  that 
•truck  him  was  150  feet  away,  and  had  be  then 
looked  carefully  he  could  have  seen  it,  and  avoid- 
ed the  accident  Held,  that  be  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 

[Eid.  Note. — For  cases  in  point,  see  Cent  Dig. 
41,  Railroads.  §{  1043-1056.] 

Appeal  from  Circoit  Court,  Steuben  Coun- 
ty;   Ezra  D.  Hartman,  Judge. 

Action  by  Isaac  Brown  against  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintlfT,  de- 
fendant appeals.    Reversed,  with  directions. 

Walter  Olds,  N.  D.  Donghman,  CbaSw  M. 
Neizer,  Geo.  C.  Greene,  and  F.  J.  Jerome, 
for  appellant  E.  V.  Harris  and  Willis 
Rboads,  for  appellee. 

RABB,  J.  The  appellee's  Intestate  was 
killed  In  a  collision  with  the  appellant's  lo- 
comotive drawing  a  fast  passenger  train 
over  appellant's  road,  the  accident  occurring 
on  the  night  of  July  23,  1900,  at  the  cross- 
ing of  appellant's  road  and  Wayne  street. 
In  the  town  of  Waterloo.  This  action  was 
brought  to  recover  damages  for  the  death  of 
the  intestate,  which  the  appellee  charges  was 
caused  by  the  negligence  of  the  appellant 
There  was  a  Jury  trial,  resulting  in  a  gen- 
eral verdict  in  favor  of  appellee.  With  their 
general  verdict  the  jury  returned  answers  to 
Interrogatories  submitted  to  them  by  the 
court  The  appellant  unsuccessfully  moved 
the  court  for  Judgment  in  Its  favor  on  an- 
swers to  Interrogatories,  and  Judgment  was 


Jl^ 


rendered  In  favor  of  appellee  on  the  general 
verdict 

One  of  the  errors  assigned  and  urged  here 
for  a  reversal  is  the  overruling  of  appellant's 
motion  for  judgment  in  its  favor  on  the  an- 
swers to  interrogatories.  It  is  Insisted  by 
appellant  that  the  answers  to  the  interroga- 
tories show  contributory  negligence  on  tb* 
part  of  the  deceased,  and  presents  the  ques- 
tion of  negligence,  as  a  question  of  law  for 
the  court  Appellee  Insists  that  the  facts 
specially  found  are  not  sufficient  to  over- 
come the  legal  presumption  in  favor  of  the 
deceased  that  be  used  due  care,  and  that 
under  the  facts  found  the  question  of  con- 
tributory negligence  was  for  the  jury.  Thft 
general  verdict  will  prevail  over  the  answers 
to  interrogatories  when  it,  aided  by  aU  rea- 
sonable inferences  and  Intendments,  can  bs 
harmonized  with  such  answers.  Princeton 
Coal,  etc.,  Co.  v.  Roll,  1C2  Ind.  115,  66  N.  a 
169;  C  a,  C.  &  St  U  By.  Co.  v.  Miller,  165 
Ind.  881,  74  N.  B,  509;  P.,  C.  C.  &  St  U 
Ry.  Co.  V.  Newsom,  36  Ind.  App.  S99,  74  N. 
E.  21 ;  li.,  E.  &  W.  Ry.  v.  Flke,  35  Ind.  App. 
554,  74  N.  E.  63G.  But  if  the  answers  to  the 
Interrogatories  find  facts  that  are  antagonis- 
tic to  the  general  verdict,  aided  by  all  rea- 
sonable presumptions  and  intendments,  then 
the  facts  specially  found  by  the  answers  to 
interrogatories  must  prevail ;  L.,  S.  &  M.  S. 
Ry.  Co.  T.  Orabam,  162  Ind.  874,  70  N.  E. 
484;  Chicago,  etc,  Co.  v.  Hedges,  118  Ind. 
5,  20  N.  E.  530,  and  cases  cited.  The  law 
requires  of  every  person  that  they  shall  ex- 
ercise due  care  to  avoid  injury  to  others  and 
to  protect  themselves,  and  the  vigilance  re- 
quired is  always  commensurate  with  the 
danger  to  be  apprehended.  The  rule  rests 
equally  on  those  who  are  liable  to  inflict 
injury  and  those  who  are  liable  to  suffer. 
The  appellee's  Intestate  in  this  case  was  re- 
quired to  exercise  the  same  vigilance  tft 
protect  himself  from  injury  that  the  appel- 
lant's servants  were  to  avoid  Injuring  him. 
The  measure  of  their  duty  In  this  respect 
was  precisely  the  same,  and  a  failure  to 
exercise  such  vigilance  upon  the  part  of 
either  one  would  constitute  negligence  In  the 
party  thus  failing  to  do  his  duty  in  this 
respect  The  question  of  negligence  Is,  un- 
der some  circumstances,  an  unmixed  ques- 
tion of  fact,  under  some  circumstances  a 
mixed  question  of  law  and  fact,  and  under 
some  circumstances  a  question  of  law.  When 
it  is  a  question  of  fact,  or  of  mixed  law  and 
fact,  it  is  a  question  for  the  jury.  When 
it  is  a  question  of  law,  it  is  for  the  court 
It  Is  a  question  for  the  court  when  the  facts 
are  specially  found,  or  there  is  no  conflict 
in  the  evidencey  and  from  the  facts  so  es- 
tablished by  the  finding  or  by  the  evidence 
but  one  inference  can  reasonably  be  drawn. 
In  this  case  the  special  facta  disclosed  by 
the  complaint  and  the  answers  to  the  Inter- 
rogatories show  that  the  deceased  was  s 
youth  of  17,  of  good  physique,  good  intellect, 
good  eyesight  and  hearing,  and  was  familiar 
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witb  tbe  crossing  where  be  was  stmck  and 
killed;  that  he  was  stmck  at  the  intersec- 
tion of  the  west  sidewalk  on  Wayne  street. 
In  the  town  of  Waterloo,  and  the  appel- 
lant's road,  at  9:40  p.  m.  on  tbe  23d  day  of 
July,  1900;  that  the  night  was  dark,  but 
-clear,  and  the  stars  were  shining;  that  tbe 
deceased  knew  he  was  approaching  the  rail- 
road crossing  when  he  was  50  feet  away  from 
the  crossing;  that  from  a  point  50  feet  dis- 
tant from  where  he  was  struck  be  walked  at 
a  rapid  gait  of  6  miles  an  boor,  wltbont 
stopping,  until  he  collided  with  the  appel- 
lant's engine  and  was  killed;  that  when  b9 
reached  a  point  10  feet  from  tbe  appellant's 
track  where  be  was  killed  he  knew  be  was 
approaching  the  raOroad  crossing,  and  when 
be  was  10  feet  from  the  north  rail  of  the  ap- 
pellant's track  where  he  was  killed  the  en- 
gine that  struck  him  was  within  150  feet 
from  tbe  same  point.  If  he  had  looked  care- 
fully to  the  west,  the  direction  from ,  which 
tbe  engine  came,  when  be  was  10  feet  from 
tbe  point  within  tbe  rails  where  he  was 
fltmck,  he  conld  have  seen  tbe  engine  that 
struck  blm  in  time  to  have  avoided  the  col- 
lision. Interrogatory  No.  55,  and  answer, 
reads  as  follows:  "(55)  As  Emmett  Brown 
approached  tbe  point  on  defendant's  track 
on  Wayne  street  where  he  was  struck  and 
killed  by  a  collision  with  tbe  defendant's 
engine  and  train  as  alleged  in  the  complaint, 
if  he  had  diligently  and  carefully  looked  and 
listened  for  the  approach  of  said  train  could 
he  have  beard  or  seen  such  train  In  time 
to  have  avoided  the  same  before  he  went 
upon  the  track  where  be  was  struck?  Ans. 
Tes."  There  was  no  contradiction  to  these 
Cacta  contained  in  tbe  answers  to  tbe  nu- 
merous Interrogatories  that  were  filed,  and 
these  undisputed  facts  leave  no  room  for  a 
difference  of  opinion  among  reasonable  men 
as  to  the  deceased's  negligence. 
.  It  is  said  by  the  Supreme  Court  of  this 
state,  in  the  case  of  Chicago,  etc.,  Co.  v. 
Hedges,  118  Ind.  5,  20  N.  E.  530:  "Where  a 
railroad  crosses  a  highway  upon  tbe  same 
grade,  tbe  situation  itself  Is  a  warning  and 
an  Intimation  to  one  about  to  cross  to  exer- 
cise vigilance  to  tbe  full  extent  of  bis  op- 
portunities In  the  use  of  bis  senses  of  sight 
and  hearing,  in  order  to  assure  himself 
whether  or  not  a  train  Is  approaching,  so  as 
to  avoid  collision.  And  where  It  appears 
that  a  collision  might  have  been  avoided  by 
the  use  of  readily  available  precautions,  there 
remains  no  grounds  for  recovery,  unless  an 
excuse  be  shown  for  such  extraordinary 
omission."  It  was  contended  in  that  case, 
as  it  is  here,  that,,  inasmuch  as  it  did  not 
directly  appear  that  the  deceased  did  not 
look  before  entering  upon  tbe  railroad  track, 
therefore  It  was  tbe  ixity  of  tbe  court  to 
presume  In  support  of  the  general  verdict 
that  a  valid  excuse  was  shown  for  bis  not 
looking.  Tbe  court,  responding  to  this  ar- 
gument, says:  "Tbe  Jury  Touud  that  the  In- 


testate could  have  seen  tbe  approaching  train 
in  time  to  have  avoided  tbe  injury  If  he  had 
looked,  and  that  there  was  nothing  to  pre- 
vent him  seeing  the  train  when  it  was  200 
feet  distant  from  the  crossing,  if  be  bad  gly- 
en  attention,  and  looked  In  that  direction 
when  he  was  9  feet  away  from  the  main 
track.  The  fact  that  he  stepped  on  tbe  track 
Immediately  In  front  of  the  moving  train 
raises  tbe  presumption  either  that  he  did  not 
look,  or  that  he  .deliberately  took  the  risk 
of  attempting  to  cross  notwithstanding  tbe 
approaching  train.  In  either  case  a  recovery 
Is  Impossible.  Tbe  law  presumes  that  one 
having  the  ordinary  sense  of  sight  must  have 
seen  that  which  was  within  range  of  his  vi- 
sion." 

Tbe  case  at  bar  and  tbe  case  cited  In  all 
essential  features  are  tbe  same.  In  that 
case  tbe  answers  to  the  Interrogatories  found 
that  tbe  deceased  deliberately  walked  in 
front  of  a  moving  train  of  cars  that  was  in 
plain  view,  bad  he  exercised  bis  sense  of 
sight  He  could  have  seen  the  train  when 
he  was  9  feet  from  the  track,  but  he  did 
not  look,  and  continued  on  his  way  without 
stopping  until  be  collided  with  the  train. 
Tbe  only  difference  between  that  case  and 
the  one  at  bar  Is  that  in  this  case  the  un- 
fortimate  youth  was  not  walking  deliberate- 
ly, but  at  a  very  swift  gait,  which  he  kept 
up  until  he  ran  against  the  engine  at  the 
crossing.  He  could  have  seen  tbe  engine  had 
he  glanced  in  the  direction  from  which  it 
was  coming,  and  avoided  the  collision,  but  he 
did  not  do  so.  Evidently  he  did  not  tbiuk 
to  do  so.  His  mind  diverted  doubtless  to 
the  moving  train  going  In  the  opposite  di- 
rection upon  the  other  track.  But  this  is 
not  a  sufficient  excuse.  He  knew  of  tbe 
crossing.  He  was  bound  to  know  of  its  at- 
tendant dangers,  and  was  bound  to  keep  bis 
wits  about  blm,  and  before  undertaking  to 
cross  the  track  take  cognizance  of  dangers 
that  might  come  to  blm  fi;om  either  direc- 
tion. This  view  is  supported,  not  only  by 
the  case  above  quoted,  but  by  tbe  following 
cases:  Mann  v.  Belt  R.  R.  Co.,  128  Ind. 
138,  26  N.  E.  819;  Cadwallader  v.  L.,  N.  A. 
&  C.  Ry.  Co.,  128  Ind.  618,  27  N.  E.  161; 
Thornton  v.  Chicago,  etc.,  R.  Co.,  131  Ind. 
492,  31  N.  E.  185;  Morford  v.  Chicago,  etc., 
Ry.  Co.,  158  Ind.  494,  63  N.  E.  858;  Qubm, 
Adm'r,  V.  C.  &  E.  R.  R.  Co.,  162  Ind.  442,  70 
N.  B.  526;  Wabash  B.  R.  Co.  v.  Kelster,  163 
Ind.  609,  67  N.  E.  521;  L.,  E.  &  W.  R.  R.  Co. 
V.  Graver,  23  Ind.  App.  678,  55  N.  E.  968; 
B.  &  Q.  S.  W.  Ry.  Co.  v.  Musgrave,  24  Ind. 
App.  295,  56  N.  E.  49G;  Cleveland,  etc..  Go. 
V.  Heine,  Adm'r.  28  Ind.  App.  163,  62  N.  E. 
455;  Van  Winkle  v.  N.  Y.  C.  &  St  L.  Ry. 
Co.,  34  Ind.  App.  476,  73  N.  E.  157. 

Tbe  evidence  in  tbe  case  not  only  Justi- 
fied the  answers  given  by  the  Jury  to  the 
Interrogatories  propounded,  but  admitted  of 
no  other. 

Judgment  reversed,  with  instructions  to  the 
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court  below  to  Bostain  appellant's  motion  for 
Judgment  tn  Ita  favor  on  tbe  anawen  to  to- 
t«rrogatorle& 

RUBX,  C.  Jn  not  participating. 


(41  Ind.  App.  4U) 

HAMRIGK  et  al.  T.  HOOVER.     (No.  COOOJ 

(Appellate  Court  of   Indiana,   Division  No.   t, 
March  19,  1908.) 

1.  Tbiai^^Tbiai,  bt  Court— ExcKPnoKB  to 
CoNCLUBioNB   or  Law— KFrEcr  as  Adiob- 

BION. 

Kzceptiona  to  conclaaiona  of  law  admit  tliat 
the  facts  within  th*  issue*  bare  been  correct- 
ly and  fully  found. 

2.  FSAUDinjENT  CORTEYANCIS  —  RmCEDISB   OT 

Obeditobs— Pbkbumftionb  and  Bobden  or 
Fboof. 

An  assignee  for  the  benefit  of  creditors  at- 
tackinc  a  mortgage  as  within  Bums'  Ann.  St. 
1901,  t  0646,  making  ail  conveyances  of  person- 
alty in  trust  for  the  use  of  the  p»son  making 
the  same  void  as  to  creditors,  has  the  burden 
to  establish  as  a  fact  tliat  the  mortgage  was  a 
conveyance  In  trust  for  mortgagors'  use,  the 
presumption  being  that  the  mortgage  was  not 
fraudulent  as  to  creditors. 
i.  Same. 

Where  there  Is  no  finding  that  a  mortgagee 
held  the  mortgaged  property  in  trust  for  the 
mortgagors'  benefit,  or  that  the  mortgagors  sold 
any  of  the  property  and  applied  the  proceeds 
to  their  own  use,  or  of  any  arrangement  or 
secret  agreement  between  the  parties  relative  to 
the  proceeds  of  the  sale  of  any  of  the  mortgaged 
property,  or  that  the  assignee  for  the  benefit  pf 
creditors  was  not  in  possession  of  all  the  prop- 
erty originally  mortgaged,  the  presumption  of  a 
good  faith  mortgage,  valid  as  to  creditors,  is  not 
overcome  so  as  to  render  the  mortgage  void  with- 
in Bums'  Ann.  St.  1901,  {  6646.  maJcing  all  con- 
veyances of  personalty  in  trust  lor  the  use  of  the 
person  making  the  same  void  as  against  cred- 
itors, notwithstanding  a  finding  "that  there  has 
never  been  any  arrangement  or  agreement  be- 
tween tlie  mortgagors  and  mortgagees  whereby 
the  proceeds  of  sales  of  the  mortgaged  property 
■hoold  be  applied  in  payment  olT  the  mortgage 
debt,  and  that  (mortgagee)  liad  no  knowledge, 
nor  does  be  now  have,  as  to  how  the  proceeds 
were  applied,"  and  the  conclusion  of  law  of  a 
valid  mortgage  must  be  sustained. 
4.  New  Tkiai/— Gbohnds — Special  Firdinos 

BT  JtJBT— SurriCJEHCT  Or  B)VIDERCE. 

An  assi^ment  tliat  a  special  finding  of  fact 
Is  not  sustamed  by  sufficient  evidence  is  not  a 
proper  assignment  in  a  motion  for  a  new  trial, 
and  therefore  mast  be  rejected.  The  assignment 
should  be  tliat  the  TercOct  is  not  sustained  by 
the  evidence. 

6.  TbIAL— TWAl  BT  COOBT— PAItUBE  TO  FlMO 

OK  Pabticular  Questions— Effect. 

Facts  not  found  in  a  special  verdict  will  be 
presumed  to  have  been  found  against  the  party 
On  whom  rested  the  burden  of  proving  the  same. 

Appeal  from  Clrcolt  Court,  Grant  County; 
H.  J.  Paulus,  Judge. 

Action  to  foreclooe  a  mortgage  by  William 
H.  Hoover  against  Ambrose  D.  Hamrlck,  as- 
signee for  the  benefit  of  creditors,  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

Ellas  Bundy,  for  appellants.  S.  M.  Saylor, 
for  appellee. 

MYERS,  J.  In  the  court  below  appellee 
sued  appellants  to  foreclose  an  indemnifying 
mortgage  executed  to  him   by  Artemus  O. 


Sonera  and  John  S.  Hoover,  covering  a  stock 
of  furniture  to  the  town  of  Van  Buren,  Ind., 
and  owned  by  them  as  partners,  and  which 
they  were  engaged  to  selling  at  retail.  The 
second  paragraph  of  complatot  was  answer- 
ed by  Hamrlck,  as  assignee  of  Sonera,  by 
a  general  denial  and  by  an  affirmative  para- 
graph averring  that  the  mortgagors,  Souen 
and  Hoover,  were  by  the  terms  of  said  mort- 
gage to  keep  possession  of  tbe  mortgaged 
property  and  sell  any  part  thereof  at  retoll 
without  any  agreement  In  the  mortgage  or 
otherwise  to  account  to  the  mortgagee  or  to 
any  person  to  bis  behalf  for  the  proceeds  of 
sales  BO  made,  and  that  sales  were  made  and 
the  proceeds  thereof  appropriated  by  the 
mortgagors  to  their  own  use,  and  a  reply  In 
denial  formed  tbe  Issues  submitted  to  tbe 
court  for  trial.  Souers  and  Hoover  made 
default  At  the  request  of  appellant  Ham- 
rick  the  court  found  the  facts  specially  and 
stoted  conclusions  of  law  thereon.  In  sub- 
Btonce  tbe  findings  are  that  on  March  8, 19(Mlk 
Souers  and  John  S.  Hoover  were  partoers, 
and  were  engaged  to  selling  furniture  In  the 
town  of  Van  Bnren,  Ind.;  that  on  said  day 
said  firm,  with  William  Hoover  as  surety, 
borrowed  from  William  Chopson  |2,000,  and 
executed  to  him  their  promissory  note  there- 
for ;  that  said  $2,000  was  used  to  paying  the 
debts  of  said  firm;  that  on  March  9,  1904, 
Sonera  and  John  8.  Hoover  executed  to  ap- 
pellee a  chattel  mortgage  on  their  stock  of 
furniture  to  indemnify  the  latter  against 
loss  by  reason  of  his  said  suretyship,  and 
said  mortgage  was  oa  said  last  date  duly  re- 
corded; that  said  mortgage  conveyed  to 
William  Hoover  the  then  existing  stock  of 
goods  and  articles  thereafter  purchased  and 
added  thereto;  that  no  part  of  the  Chopson 
note  has  been  paid  except  $100,  Interest ;  that 
the  principals  on  said  Chopson  note  are  in- 
solvent; that  the  mortgage  provides  that  to 
tbe  event  the  mortgaged  property  shall  come 
into  the  hands  of  any  assignee  then  the  mort- 
gagee shall  have  tbe  right  to  take  immediate 
possession  of  the  property;  that  said  prop- 
erty is  in  the  hands  of  Hamrlck  as  assignee: 
"that  there  has  never  been  any  arrangement 
or  agreement  between  the  mortgagors  and 
mortgagee,  whereby  the  proceeds  of  salea 
of  the  mortgaged  property  should  be  applied 
to  payment  of  the  mortgage  debt;  that  Wil- 
liam Hoover  had  no  knowledge,  nor  does  ha 
now  have,  as  to  how  the  proceeds  were  ap- 
plied ;"  that  there  is  due  on  the  note  to  Chop- 
son  $2,098.66;  and  that  appellee  Is  liable  to 
Chopson  to  pay  the  same.  Upon  ttie  facto 
found  the  court  stated  as  conclusions  of  law 
(1)  "that  platotlfT  is  entitled  to  judgment 
against  Souers  and  John  S.  Hoover  for  $2,- 
098.66  and  costs ;  (2)  that  plaintiff  Is  entitled 
to  possession  of  the  mortgaged  property,  and 
to  have  It  sold  by  the  sheriff  and  the  pro- 
ceeds applied  to  the  judgment"  Hamrlck 
resetTred  exceptions  to  the  conclusions  of  law, 
and  over  his  motion  for  a  new  trial  judgment 
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was  rendered  tn  favor  of  appellea  Ham- 
rl(^,  as  aealgnee,  appeals  and  assigns  as 
error  (1)  that  the  court  erred  In  Its  conclu- 
sions of  law;  (2)  that  the  court  erred  in 
OTerrullng  his  motion  for  a  new  trial. 

E^xceptlons  to  conclusions  of  law  admit 
that  the  facts  within  the  issues  bare  been 
correctly  and  fully  found..  Adams  v.  Pitts- 
burg, etc..  Ry.  Co.,  166  Ind.  648,  74  N.  E.  991 ; 
DinluB  ▼.  Lahr,  36  Ind.  App.  426,  74  N.  B. 
1033.  Upon  this  admission  appellant  argues 
that  the  findings  bring  this  case  within  sec- 
tion 6046,  Bums'  Ann.  St  1901,  and  there- 
fore the  mortgage  Is  void  for  fraud  to  be  pro- 
nounced as  an  Inference  of  law— citing  Stent 
y.  Price,  24  Ind.  App.  860.  55  N.  B.  964,  56 
N.  B.  857,  and  New  v.  Sailors,  114  Ind.  407, 
16  N.  B.  609,  6  Am.  St.  Rep.  632.  In  Stout 
T.  Price,  supra,  it  Is  held  that.  If  the  mort- 
gage was  made  in  trust  for  the  party  malting 
it,  it  is  void,  but  the  existence  of  the  trust 
must  be  found  as  a  fact.  In  New  v.  Sailors, 
supra,  it  is  held  that  "a  duly  recorded  chat- 
tel mortgage,  given  to  secure  an  honest  debt, 
even  though  it  contains  a  stipulation  author- 
izing the  mortgagor  to  retain  possession  and 
sell,  will  not  be  presumed  fraudulent  as 
against  creditors;  and  therefore,  until  the 
contrary  Is  shown,  the  law  will  Intend  an 
agrfement  that  the  mortgagor  should  sell 
as  the  agent  of  the  mortgagee,  and  account 
to  him  for  the  proceeds.  If,  however.  It  ap- 
pears that  there  was  an  understanding  that 
the  mortgagor  was  not  to  account,  but  that 
he  might  deal  with  the  property  to  all  Intents 
and  purposes  as  if  it  were  bis  own,  an  In- 
ference of  fraud  arises,  which  renders  the 
mortgage  void.  Such  an  understanding  may 
appear  by  proof  of  an  oral  agreement,  or  It 
may  be  Inferred  from  the  fact  that  the  mort- 
gagor made  sales  of  the  property  and  used 
the  proceeds,  with  the  knowledge  of  the  mort- 
gagee, without  being  aslced  or  required  to  ac- 
count" Under  the  ruling  announced  in  the 
cases  cited  by  appellant  we  think  It  clear, 
when  applied  to  the  case  at  bar,  that  the 
burden  was  upon  appellant  to  establish  as  a 
fact  that  the  mortgage  was  a  conveyance 
of  the  property  to  the  mortgagee  In  trust  for 
the  use  and  benefit  of  the  mortgagors.  No 
such  fact  is  found.  There  is  no  finding  that 
appellee  held  the  property  in  trust  for  the 
benefit  of  the  mortgagors.  There  Is  no  find- 
ing that  the  mortgagors  sold  any  of  the  prop- 
erty and  applied  the  proceeds  to  their  own 
use.  There  is  no  finding  of  any  arrange- 
ment or  secret  agreement  whatever  between 
the  parties  to  the  mortgage  relative  to  the 
proceeds  from  the  sale  of  any  of  the  prop- 
erty so  transferred.  There  is  no  finding  that 
Hamrl<&,  as  assignee  of  Souers,  is  not  in 
possesion  of  all  the  property  originally  mort- 
gaged. With  this  state  of  the  record,  and 
bound  by  the  ultimate  facts  as  found  (Brad- 
way  V.  Groenendyke,  153  Ind.  508,  55  N.  E. 
434;  CiolHnberry  v.  McClellan,  164  Ind.  131, 
73  N.  E.  97;    Talbott  v.  English,  156  Ind. 


299,  69  N.  E.  857),  the  presumption  of  a  good 
faith  transaction  Is  not  overcome,  and  the 
conclusions  of  law  as  stated  by  the  trial  court 
must  be  sustained. 

The  reasons  assigned  In  support  of  appel- 
lant's motion  for  a  new  trial  are  that  the 
court  erred  In  falling  to  find  certain  specified 
facts;  that  special  finding  No.  7  is  not  sus- 
tained by  sufficient  evidence.  In  Scott  v.  Col- 
lier, 166  Ind.  644,  648,  78  N.  B.  184,  it  la 
held  "that  certain  enumerated  findings  are 
not  sustained  by  sufficient  evidence,  etc.,  is 
not  a  proper  assignment  In  a  motion  for  a 
new  trial,  and  therefore  must  be  rejected." 
In  Slevers  v.  Peters  Box  &  Lumber  Co.,  151 
ind.  656,  50  N.  B.  877,  52  N.  E.  399,  the  court 
In  passing  on  the  question  of  insufficient 
evidence  to  support  answers  to  certain  spe- 
cial Interrogatories,  held  It  to  present  no 
question  for  decision.  The  court  In  that 
case  referred  to  certain  decisions  "cited  to 
support  the  contention  that  a  new  trial  wlU 
be  granted  when  the  answers  to  interrc^- 
atories  are  not  sustained  by  the  evidence," 
and  said  that  In  such  case  "the  cause  assign- 
ed for  a  new  trial  should  be,  not  that  the 
answers  to  interrogatories  are  not  sustained 
by  the  evidence,  but  that  the  verdict  Is  not 
sustained  by  the  evidence."  The  burden  of 
proving  the  facts  which  appellant  says  the 
court  failed  to  find  rested  upon  him, .  and 
such  failure  will  be  construed  as  a  finding 
against  appellant  Banner  Cigar  Go.  v.  Kamm, 
etc.,  Ca,  145  Ind.  266,  269,  44  N.  E.  455. 

If  we  may  Infer  from  the  evidence  that 
Artemns  O.  Souers  was  the  sole  owner  of 
the  stock  of  goods  at  the  time  the  assignment 
was  made,  yet  there  Is  no  evidence  disclos- 
ed by  the  record  that  either  Souers  or  John 
S.  Hoover  were  Indebted  to  any  other  person 
than  Chopson,  and  If  this  be  true,  the  only 
person  who  could  have  been  possibly  injured 
by  reason  of  a  failure  to  account  for  the  pro- 
ceeds of  sales  under  the  facts  was  appellee;, 
and  as  Hamrick,  by  virtue  of  the  deed  of  as- 
signment, took  the  title  to  the  goods  In  trust 
for  the.  benefit  of  the  creditors,  and  appellee 
being  the  only  creditor,  the  record  fails  to 
disclose  any  error  for  which  the  Judgment 
should  be  reversed. 

Judgment  affirmed. 

(41  Ind.  A.  4E2) 

UNITED  STATES  BENBV.  SOCIETY  v.  . 
WATSON.    (No.  6,269.) 
(Appellate  Court  of  Indiana.    March  20,  1908.) 

1.  lNSTja.4.NCB— Mutual  BENEirr  Insubancb^ 
Actions— Evidence— Vekdict. 

In  an  action  against  a  mutual  benefit  in- 
surance society  to  recover  weekly  benefits,  evi- 
dence held  to  sustain  a  verdict  for  plaintiff  on 
the  issue  wtiether  there  liad  l>een  a  forfeiture  for 
nonpayment  o£  premiums. 

lEd.  Note.— For  cases  in  point,  see  Gent.  Dijt. 
vol.  28,  Insurance,  {  2007.J 

2.  Same— PoEFHTUBES— Nonpayment  of  As- 
sessments. 

Where  a  mutual  benefit  insurance  policy 
provided  that  it  would  be  forfeited  immediately 
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upon  failure  to  pay  premiums  on  the  first  o{ 
each  month  when  due,  and  the  payment  for  No- 
vember Ist  and  December  1st  were  not  made 
until  December  22d,  the  one  for  January  1st 
being  paid  when  doe,  and  all  three  being  remit- 
ted January  14th  to  defendant  by  its  local  agent 
to  whom  the  payments  were  made,  and  there 
was  no  showing  as  to  any  communication  be- 
tween the  agent  and  the  company  as  to  reinstate- 
ment of  plaintiff,  the  j)olicy  will  not  be  held  to 
have  been  forfeited,  since,  the  act  of  the  agent 
being  the  act  of  defendant,  strict  payment  of 
premiums  was  waived. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  i  lOll.J 

3.  Same— Contracts— CoNSTBUCTioN. 

Conditions  in  an  insurance  policy^  tending  to 
work  a  forfeiture  of  the  policy  will  be  con- 
strued most  strongly  against  the  insurer,  and 
most  favorably  toward  tnose  against  whom  they 
are  meant  to  operate. 

4.  Same  — Agents  fob  Insubed  —  Effect  of 
Pbovision  in  Polict. 

The  stipulation  in  a  mutual  benefit  insur- 
ance policy  that  the  local  secretary  should  be 
the  agent  of  insured  in  the  remittance  of  past 
due  premiums  is  invalid,  as  creating  inconsistent 
duties. 
6.  Exceptions,  Biix  of— Numbeb  or  Bnxs. 

Where  defendant  presented  one  bill  of  ex- 
ceptions, and  subsequently  plaintiff  presented  an- 
other bill  of  exceptions,  both  of  which  the  court 
signed  and  made  part  of  the  record,  they  will  be 
treated  as  supplementary  to  each  other,  and  all 
the  facts  stated  are  entitled  to  the  same  force 
as  if  they  had  all  been  incorporated  in  the  first 
bill. 

6.   iNStTBANCB— ACTIOKS— PbESUMPTIONS. 

In  an  action  to  recover  the  weekly  benefits 
under  a  mutual  benefit  insurance  policy,  where 
one  bill  of  exceptions  shows  that  the  policy  was 
introduced  in  evidence,  and  a  second  Dill  of  ex- 
ceptions states  that  it  was  introduced  by  plain- 
tiff, but  was  not  read  to  the  jury,  it  will  be 
presumed  that  the  reading  was  waived  by  defend- 
ant, since  all  presumptions  are  in  favor  of  the 
validity  of  the  judgment  and  the  regularity  of 
the  proceedings. 
Comstock,  J.,  dissenting. 

Appeal  from  Superior  Court,  Vigo  County; 
Samuel  O.  Stinson,  Judge. 

Action  by  Eccles  G.  Watson  against  the 
United  States  Benevolent  Society.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  Wesley  Jones,  for  appellant.  Felix  Blan- 
kenbaker  and  Geo.  D.  Sbaniion,  for  appellee. 

ROBY,  C.  J.  Suit  by  Eccles  G.  Watson 
against  the  United  States  Benevolent  Society. 
Tbe  amended  complaint  is  in  one  paragrapli. 
It  is  therein  averred  that  the  appellant  is  a 
mutual  benefit  insurance  society,  organized 
under  tbe  laws  of  tbe  state  of  Michigan,  and 
engaged  in  the  business  of  bealtb  and  acci-. 
dent  Insurance  in  Terre  Haute,  Ind.,  and  that 
on  December  6,  1899,  appellee  was  duly  ac- 
cepted as  a  beneficiary  member  of  said  so- 
ciety at  said  city  of  Terue  Haute,  and  con- 
tinued as  sucb  member  until  May  1,  1906, 
and  was  at  all  times  In  good  standing;  that 
a  certificate  of  membership  was  issued  to 
bim,  and  a  copy  of  the  same  is  filed  as  an 
exhibit;  that  by  its  tesms  it  was  provided 
tbat  if,  after  said  certificate  bad  been  In 
force  90  days,  appellee,  by  reason  of  "sick- 


ness or  disease  that  l)egln8  after  tbe  expira- 
tion of  the  above  term,  becomes  strictly  con- 
fined to  the  house  and  totally  disabled  and 
prevented  from  transacting  any  and  every 
kind  of  business,  upon  satisfactory  proofs 
to  the  society  of  such  confinement  or  total 
disability  said  member  shall  be  indemnified 
for  tbe  number  of  consecutive  days  after 
tbe  first  week  tbat  be  is  actually  confined  to 
tbe  bouse  subject  to  tbe  personal  calls  of  a 
registered  physician  and  in  good  standing,  not 
to  exceed  30  weeks  during  one  year  at  the 
rate  of  $7  per  week  for  tbe  first  8  weeks,  $10 
per  week  for  the  next  8  weeks,  $12  per  week 
for  tbe  next  8  weeks,  and  $1^  per  week  for 
the  remaining  6  weeks  of  the  aforesaid  pe- 
riod" ;  tbat  on  December  21,  1904,  while  said 
contract  was  in  full  force,  appellee  became 
sick  with  la  grippe  and  bronchitis,  and  was 
confined  to  the  house  subject  to  tbe  personal 
calls  of  a  registered  physician  in  good  stand- 
ing, etc.,  and  prevented  from  performing  bis 
duties  as  porter  in  a  restaurant  for  20  weeks ; 
tbat  be  performed  all  the  conditions  of  said 
contract  on  bis  part,  made  proof  of  said  dis- 
ability, and  demanded  payment  which  was 
refused.  Appellant  answered:  (1)  General  de- 
nial. (2)  That  by  the  terms  of  the  contract 
sued  upon  all  premiums  are  due  and  payable 
on  the  first  day  of  each  and  etery  month,  and 
tbat  a  failure  to  pay  said  premium  when  due 
will  Immediately  terminate  said  membership 
and  insurance;  tbat  acceptance  of  any  past 
due  assessment  is  optional  witb  tbe  society, 
and  shall  not  in  any  case  be  a  waiver  of  the 
forfeiture  of  this  contract,  but  shall  be  con- 
strued and  have  tbe  same  effect  as  if  a  new 
application  had  been  made  and  a  new  con- 
tract Issued  on  tbe  day  following  such  ac- 
ceptance, and  "for  the  payment  and  remit- 
tance of  sucb  past  due  assessment  the  insured 
constitutes  the  local  secretary  bis  agent"; 
that  appellee  failed  to  pay  his  assessments 
due  on  Noveml>er  1  and  December  1,  1904,  on 
said  days,  but  paid  them  on  December  22d 
to  tbe  local  agent,  witb  tbe  understanding 
tbat  said  agent  would  ascertain  from  appel- 
lant if  It  would  reinstate  bim ;  that  on  Jan- 
uary 1,  1905,  appellee  paid  $1  to  said  agent 
who,  on  January  12tb,  remitted  said  $3  to 
appellant,  who  reinstated  appellee ;  and  tbat 
he  then  stood  as  if  he  bad  made  a  new  ap- 
plication, and  was  not  entitled  to  benefits 
for  90  days  from  the  time  of  sucb  reinstate- 
ment Tbe  Issue  thus  formed  was  submitted 
to  a  Jury,  and  a  verdict  returned  for  appellee 
for  the  sum  of  $198.72,  and  Judgment  was 
rendered  thereon. 

The  only  error  assigned  is  based  upon  the 
action  of  the  court  in  overruling  tbe  motion 
for  a  new  trial,  made  by  appellant  Grounds 
stated  for  a  new  trial,  and  not  waived,  are 
tbat  tbe  verdict  is  not  sustained  by  sufficient 
evidence,  and  Is  contrary  to  law,  and  tbat  a 
peremptory  instruction  requested  by  appellant 
should  have  been  given.  The  evidence  is  In 
the  record.  It  includes  a  policy  or  certificate 
of  membership   issued   to   appellee  by   the 
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United  States  Benevolent  Society  of  Saginaw, 
Micb.,  dated  December  6,  1899,  and  contain- 
ing terms  heretofore  quoted,  together  wlt^ 
a  great  many  others.  Fifty-four  receipts  evi- 
dencing payments  of  monthly  assessments 
were  also  In  evidence.  One  of  these  is  dated 
November  1,  and  one  Decemlier  1,  1904. 
These  are  signed  by  J.  Wesley  Jones,  who 
represented  appellant  in  said  city,  and  by 
whom  13  other  of  said  receipts  were  also 
executed.  Proof  of  illness  and  medical  at- 
tention was  made  without  controversy,  and 
by  correspondence  between  the  parties  the 
ground  of  defense  on  the  part  of  appellant 
was  restricted  to  the  points  therein  made  by 
it,  all  of  which  are  set  up  In  the  second 
paragraph  of  answer.  This  correspondence, 
which  is  perhaps  too  long  to  set  out,  most 
clearly  shows  that  the  appellant's  benevo- 
lences are  not  distributed  with  a  too  lavish 
band,  and  also  illustrates  the  inequality  exist- 
ing between  appellant's  logicians,  armed  with 
the  conditions  and  terms  of  the  certificate 
and  its  patron's  unskilled  Inference  and  ig- 
norance of  the  fine  points  of  his  contract. 
The  evidence  sustains  the  verdict.  The 
Jury  might  have  found  that  the  November 
and  December  payments  were  made  on  the 
first  days  of  those  months,  as  is  stated  In 
the  written  receipt  given  therefor.  Mowry 
V.  Home  Life,  etc,  9  R.  I.  346 ;  I.  O.  O.  F.  t. 
Haygerty,  86  IlL  App.  31.  The  act  of  the  col- 
lector was  the  act  of  the  appellant,  and  there 
was  evidence  Justifying  the  finding  that  strict 
payment  was  waived.  Rutherford  v.  Pruden- 
tial Ins.  Co.,  34  Ind.  App.  631,  73  N.  E.  202 ; 
Painter  v.  Industrial  Life  Ass'n,  131  Ind. 
68,  30  N.  B.  876.  There  is  not  the  slightest 
evidence  that  appellee  was  "reinstated."  He 
Blmplj  continued  to  make  bis  payments  on 
the  Ist  of  January  and  ensuing  months.  The 
representative  who  collected  his  November 
and  December  assessments  did  not  remit 
than  to  the  appellant  until  January  14th,  at 
which  time  the  January  payment  was  also 
sent  There  Is  not  shown  to  have  been  the 
slightest  communication  from  him  to  it  rela- 
tive to  the  time  when  appellee  paid  any  as- 
sessment, nor  as  to  any  forfeiture  or  rein- 
statement. 

The  class  of  Indemnity  which  appellant 
held  itself  out  as  furnishing  is  of  the  highest 
public  utility.  Various  states  are  consider- 
ing the  adoption  of  some  guaranteed  form  of 
industrial  insurance  by  which  the  humble 
and  poor  may  find  certain  protection  against 
misfortune  and  pauperism.  It  is  a  matter 
of  common  knowledge  that  large  amounts  of 
money  are  collected  from  ignorant  persons  by 
companies  and  associations  which  adopt  high 
sounding  titles,  and  print  the  amount  of 
benefits  they  agree  to  pay  in  large  black-faced 
type,  following  such  undertakings  by  fine 
print  conditions  which  destroy  the  substance 
of  the  promise.  All  provisions,  conditions, 
or  exceptions  which  in  any  way  tend  to  work 
a  forfeiture  of  the  policy  should  be  construed 
most  strongly  against  those  for  whose  bene- 


fit they  are  inserted,  and  most  favorably  to- 
ward those  against  whom  they  are  meant  to 
operate.  Standard  L.  &  A.  Ins.  Co.  v.  Mar- 
tin, 133  Ind.  376,  33  N.  E.  105;  McElfresh  v. 
Odd  Fellows  Ace.  Co.,  21  Ind.  App.  557,  52 
N.  B.  819;  1  Cyc.  243,  and  cases  there  cited. 

The  stipulation  In  the  policy  to  the  effect 
that  the  appellant's  local  secretary  should  be 
the  agent  of  the  Insured  In  the  remittance  of 
past  due  premiums  is  not  a  valid  one.  The 
nature  of  the  duty  to  appellant  which  such 
secretary  owed  is  inconsistent  with  such  sec- 
ond agency.  North,  etc.,  v.  Crutchfield,  108 
Ind.  518,  9  N.  E.  458;  Commercial,  etc.,  v. 
State,  113  Ind.  331, 15  N.  E.  518;  Sup.  Tribe, 
etc.,  V.  Hall,  24  Ind.  App.  316,  56  N.  E.  780, 
79  Am.  St.  Rep.  262. 

The  appellant  presented,  and  the  court  sign- 
ed and  made,  a  bill  of  exceptions  containing 
the  evidence  as  above  set  out  a  part  of  the 
record.  Such  bill  states  that  the  policy  set 
out  was  Introduced  in  evidence.  Subsequent- 
ly appellant  presented,  and  the  court  signed 
and  made,  part  of  the  record  a  second  bill  of 
exceptions.  The  facts  set  out  in  both  bills 
relate  to  the  trial  of  the  cause,  and  are  de- 
signed to  show  what  did  or  did  not  take  place 
therein,  and  form  the  only  basis  by  which 
appellant's  exception  to  the  action  of  the 
court  in  overruling  Its  motion  for  a  new  trial 
can  be  made  available  ou  appeal.  They  may 
be  regarded  as  supplementary  to  one  another, 
and  the  facts  stated  are  entitled  to  the  same 
force  they  would  have  had  had  they  all  been 
Incorporated  In  the  first  bill.  The  second' 
states  that  the  original  certificate  of  Insur- 
ance was  not  read  In  evidence  to  the  Jury; 
that  it  was  introduced  by  the  attorney  for 
appellee  and  identified  by  the  reporter,  but 
was  not  read  to  the  Jury.  Appellant  relies 
upon  the  cases  which  hold  that,  where  a  writ- 
ten contract  is  the  basis  of  an  action,  there 
must  be  evidence  of  the  existence  of  such- 
contract  to  authorize  a  verdict.  Hlgnman  v. 
Hood,  3  Ind.  App.  456,  458,  29  N.  E.  1141. 
The  record  herein  shows  afllrmatlvely  that 
such  instruiuent  was  In  evidence,  and  sets 
It  out  in  extenso.  The  purpose  of  introducing 
evidence  is  to  enlighten  the  Jury.  When  such, 
evidence  consists  of  a  written  Instrument,  It 
must  be  read  to  the  Jury,  imless  such  reading 
is  waived  by  the  parties,  as  is  frequently 
done.  All  presumptions  are  in'  favor  of  the 
validity  of  the  Judgment  and  the  regularity 
of  the  proceedings.  We  are  therefore  bound 
to  presume  that  the  reading  of  the  certificate 
was  waived  by  the  appellant  If  Its  bill  of 
'exceptions  showed  further  that  appellant  ob- 
jected to  the  introduction  of  such  certificate- 
without  reading,  and  excepted  to  the  overrul- 
ing of  his  objection,  a  different  question 
would  be  presented.  There  was  not  the  slight- 
est controvers.v  as  to  the  terms  of  the  Instru- 
ment, and  under  the  evidence  the  Judge- 
might  properly  have  stated  its  terms  and' 
amounts  in  his  instructions.  The  instruc- 
tions were  oral,  and  are  not  In  the  record. 

The  appeal  is  Without  merit,  and  the  Judg- 
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meat  is  therefore  affirmed,  wltb  10  per  cent, 
damages  and  costs. 

MTERS,  HADIiBY,  BABB,  and  WATSON, 
JJ.,  concur. 

COMSTOCE,  J.  (dissenting).  Action  by  ap- 
pellee against  appellant  on  a  certificate  of 
insurance  issued  to  bim  in  a  combination 
policy  of  insurance,  providing  for  benefits 
for  loss  of  time  from  accident,  for  loss  of 
time  occasioned  by  sickness,  and  for  death 
benefit,  to  recover  for  loss  of  time  occasioned 
by  sickness.  The  danse  In  said  policy  of  In- 
surance relating  to  sick  benefits  Is  as  fol- 
lows: "If  at  any  time  after  this  certificate 
has  been  maintained  In  continuous  force  and 
effect  for  ninety  days,  the  aforesaid  member 
shall,  by  reason  of  sickness  and  disease,  that 
begins  after  the  expiration  of  the  above  term, 
become  strictly  confined  to  the  house,  and 
totally  disabled  and  prevented  from  transact- 
ing any  and  every  kind  of  business,  upon  sat- 
isfactory proofs  to  the  society  of  such  confine- 
ment and  total  disability  said  member  shall 
be  indemnified  for  the  number  of  consecutive 
days  for  the  first  week  that  the  member  is 
actually  confined  to  the  bouse,  subject  to  the 
persona]  call  of  a  registered  physician,  in 
good  standing,  not  exceeding  thirty  days  and 
one  year  from  the  beginning  of  any  illness 
at  the  rate  of  |7  a  week  for  the  first  eight 
weeks,  f  10  a  week  for  the  next  eight  weeks, 
$12  a  week  for  the  next  eight  weeks,  and 
116  for  the  remaining  six  weeks  from  the 
aforesaid  period."  The  policy  also  contained 
the  following  conditions:  "All  assessments 
shall  be  paid  monthly,  in  advance.  *  •  • 
The  failure  to  pay  any  assessment  when  due 
will  immediately  terminate  this  membership 
and  insnrance.  The  acceptance  of  any  past 
due  assessment  is  optional  with  the  society, 
and  shall  not  In  any  case  be  a  waiver  of  the 
forfeiture  of  this  contract  and  insurance,  but 
shall  be  construed  and  have  the  same  effect 
as  If  a  new  application  had  t)een  made  and 
a  new  certificate  issued  on  the  day  following 
such  acc^tance,  and  for  the  payment  and 
remittance  of  such  past  due  assessment  the 
insured  constitutes  the  local  secretary  his 
agent"  Appellee  alleges  In  his  complaint 
that  he  performed  all  the  conditions  to  be 
performed  by  him;  that  he  became  sick  on 
the  21st  day  of  December,  lOM,  and  was  sick 
for  20  weeks,  for  which  he  claims  benefits. 
Appellant  answered  in  two  paragraphs — gen- 
eral denial,  and  a  second  pnragraph  alleging 
affirmative  matter  showing  that  appellee's 
membership  in  said  society  had  been  termi- 
nated by  bis  fallnre  to  pay  certain  assess- 
ments and  bis  subsequent  reinstatement,  and 
that  he  was  not  entitled  to  sick  benefits  until 
00  days  after  said  reinstatement,  as  provided 
in  said  policy.  Appellee's  demurrer  to  the 
second  paragrapb  of  answer  was  overruled. 
The  cause  was  pot  at  issue,  and  tried  by  a 
Jury,  and  a  verdict  returned  In  favor  of  ap- 
pellee for  I198.T2,  upon  which  Judgment  was 
rendered. 


The  court  overruled  appellant^s  motion  to 
Instruct  the  Jury  to  render  a  verdict  In  Its 
favor,  and  overruled  its  motion  for  a  new 
trial,  and  these  rulings  are  assigned  as  error 
on  this  appeal.  It  is  insisted  that  the  in- 
struction to  return  a  verdict  for  the  defend- 
ant should  have  been  given,  because  the  ap- 
pellee failed  to  give  in  evidence  the  policy  of 
Insurance  upon  which  the  action  was  found- 
ed, as  shown  by  the  bill  of  exceptions.  The 
bill  of  exceptions  states  that:  "The  defend- 
ant in  the  above-entitled  cause  filed  his  mo- 
tion for  a  new  trial  therein,  and  stated  as  one 
ground  and  reason  therein  specified  in  spec- 
ification number  2  that  the  verdict  of  the 
Jury  is  not  sustained  by  sufficient  evidence, 
to  wit,  the  original  certificate  of  insurance, 
which  is  in  writing,  was  not  read  In  evidence 
to  the  Jury.  Counsel  for  appellee  offered  and 
bad  marked  by  the  reporter  said  original  pol- 
icy of  Insurance,  and  said  he-  would  Introduce 
the  same  In  evidence,  but  did  not  read  In 
evidence  to  the  Jury  said  policy  of  insurance, 
or  any  part  thereof.  That  said  original  pol- 
icy of  insurance,  or  any  part  thereof,  was  not 
read  by  any  one  during  the  trial  of  said 
cause  to  the  Jury."  The  policy,  as  hereinbe- 
fore set  out,  contained  certain  material  pro- 
visions and  conditions,  the  proof  of  which  de- 
pended upon  the  policy  which  was  the  con- 
tract between  the  parties.  The  policy  was 
not  read  to  the  Jury,  nor  la  it  shown  that  Its 
reading  was  waived.  Waiver  of  evidence  up- 
on which  the  successful  prosecution  of  an  ac- 
tion depends  is  not  presumed,  and  this  Is  un- 
questionably true  where  a  general  denial  Is 
filed.  There  was  therefore  a  fatal  defect  In 
the  proof  to  sustain  the  verdict,  for  which 
the  judgment  should  be  reversed. 

(41  Ind.  A.  OS) 
INDIANA  RY.  CO.  v.  ORR,    (No.  8,131.) 
(Appellate  Court  of  Indiana,   Division   No.  1. 
March  19,  190a) 

1.  Damages  —  Gboumds  fob  OoupkIhsatosy 
Damages— Mentai,  Sdffebinq  and  Humili- 
ation—ISlements  of  Damage. 

^Mle^e  a  right  of  action  exists,  the  mental 
suffering  and  humiliation  caused  by  the  illegal 
act  are  proper  elements  of  compensatory  dam- 
ages, regardless  of  whether  there  was  actual 
physical  injury,  and  the  difficulty  in  estimating 
the  damages  arising  from  such  mental  suffering 
and  humiliation  will  not  defeat  plaintiff's  right 
to  recover  therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  S  100.] 

2.  Cabriers — Oarbiage  of  Passengebs — Peb- 
formance  of  contract  of  transportation 
— Transfers  to  Connecting  IrtHBS. 

Where  plaintiff  received  a  passenger's  trans- 
fer slip  from  a  conductor  on  one  of  defendant's 
street  car  lines  and  entered  the  first  car  leaving 
the  point  of  transfer  within  the  time  required 
by  the  company's  rules,  but  was  ejected  from 
that  car  because  the  condurtor  on  the  other  car 
had  incorrectly  punched  the  transfer  slip  so  as 
to  entitle  plaintiff  to  a  transfer  only  on  an 
earlier  car,  he  may  recover  for  his  unlawful 
ejection,  and  his  right  of  recovery  is  not  affected 
by  thp  fact  that  he  left  the  car  without  compel- 
ling the  conductor  to  resort  to  force  to  expel 
him. 
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Appeal  from  Circnlt  Court,  8t  Joseph 
County;  W.  A.  Fnnk,  Judge. 

ActioD  by  Joseph  G.  Orr  againM  the  In- 
diana Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Brick,  Bates  &  Oraham,  for  appellant  J. 
EC  Parks,  tor  appellee. 

WATSON,  J.  This  was  an  action  by  ap- 
pellee against  appellant  street  railway  com- 
pany, to  recover  damages  for  unlawful  ex- 
pulsion from  one  of  appellant's  cars.  The 
cause  was  tried  by  the  court  A  special  find- 
ing of  fact  was  made,  and  the  conclusion  of 
law  thereon  was  that  appellee  was  entitled 
to  recover.  He  was  awarded  damages  In  the 
amn  of  $100. 

Appellant  assigns  as  error  (1)  overruling 
the  demurrer  to  appellee's  amended  com- 
plaint; (^  the  conclusion  of  law  stated  upon 
the  special  findings.  The  facts  found  were, 
in  substance:  That  appellant  was  a  corpora- 
tion Incorporated  under  the  laws  of  the  state 
of  Indiana,  and  operating  a  street  railway 
in  the  city  of  8onth  Bend.  That  by  virtue  of 
a  contract  between  appellant  and  said  city 
appellant  was  bound  to  issue  transfer  tickets, 
free  of  charge,  to  all  passengers  requesting 
the  same  who  boarded  its  cars  at  any  point 
upon  its  line  within  the  limits  of  South  Bend, 
who  paid  the  regular  fare,  and  whose  destl-' 
nation  was  any  point  upon  any  other  line 
within  the  city  limits,  such  transfer  ticket 
to  be  valid  only  upon  the  next  car  leaving  on 
tiie  line  indicated  next  after  the  arrival  of 
the  car  upon  which  passage  was  first  taken. 
On  November  6,  1906,  at  about  7:30  o'clock 
p.  m.,  appellee  boarded  a  west-bound  pas- 
senger car  ou  the  North  Side  MIshawaka  line 
within  the  dty  limits.  Said  car  was  due  to 
arrive  at  the  transfer  station  about  7:45  p. 
m.  Appellee  paid  the  conductor  the  regular 
fare,  and  asked  for,  and  received,  a  transfer 
to  the  Cbapin  street  line.  Upon  reaching  the 
transfer  station  appellee  boarded  the  first 
Chapln  street  car  leaving  said  station  next 
after  the  arrival  of  the  North  Side  car,  and 
tendered  to  the'  conductor  of  the  Cbapin 
street  car  said  transfer  In  payment  of  his 
fare.  The  conductor  refused  to  accept  the 
same,  stating  "that  tt  Is  too  old;  that  It  was 
punched  for  the  7:15  car" — and  demanded  a 
cash  fare.  Appellee  explained  to  said  con- 
ductor that  the  conductor  of  the  North  Side 
car  must  have  made  a  mistake  In  punching 
said  transfer  ticket  that  appellee  had  reach- 
ed the  transfer  station  on  the  7:45  car,  that 
he  had  immediately  entered  the  Chapln  street 
car  upon  which  he  was  then  riding,  and  that 
this  car  was  the  first  one  leaving  the  trans- 
fer station  after  his  arrival  there.  For  that 
reason  appellee  refused  to  pay  another  fare, 
and  thereujlon  the  conductor  apaln  demanded 
that  he  pay  a  cash,  fare  or  leave  the  car. 
That  appellee  again  refused  to  pay  an  addi- 
tional fare,  whereupon  the  conductor  rang  the 
belL  stopped  the  car,  ordered  appellee  to  get 
off,  and  appellee  did  get  off  said  car.  A  mls- 
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take  had  been  made  by  the  condnctor  who 
issued  said  transfer  ticket  to  appellee,  so  that 
at  the  time  appellee  was  ordered  from  said 
car  said  ticket  did  not  show  on  Its  face  that 
appellee  was  entitled  to  ride  on  it.  The  con- 
ductor of  the  Cbapin  street  car  bad  no  means 
of  knowing  of  such  mistake  except  by  the 
statement  of  appellee,  apd  ,no  malice  or 
abnslveness  entered  into  or  became  a  part  of 
the  conductor's  ordering  appellee  from  the 
car  and  requiring  him  to  leave  the  same. 
Said  conductor'  refused  to  believe  appellee's 
statement  that  a  mistake  had  been  made  In 
issuing  said  transfer  ticket.  The  point  where 
appellee  alighted  was  about  three  blocks  from 
his  destination.  There  were  16  passengers  on 
said  car  at  the  time  appellee  was  ordered 
and  required  to  leave,  a  number  of  whom 
were  acquainted  with  him.  At  the  time  the 
weather  was  cold  and  rainy;  and  appellee 
was  Kreatly  mortified  and  humiliated  by  his 
being  ordered  and  required  to  leave  said  car 
under  said  circumstances.  That  none  of  ap- 
pellanf  B  employes  touched  the  person  of  ap- 
pellee, and  he  suffered  no  physical  Injuries 
thereby,  but  did  suffer  mental  pain  and  hu- 
miliation. That  the  conductor  of  the  North 
Side  car  had  Inadvertently  punched  the 
transfer  ticket  to  Indicate  that  appellee  was 
entitled  to  ride  upon  the  7:16  Chapln  street 
car,  and  said  ticket  did  so  Indicate.  That 
this  was  the  result  of  the  mistake  of  the  con- 
ductor of  the  North  Side  car  in  punching 
said  ticket  That  appellee  was  unaware  of 
said  mistake,  and  had  no  knowledfre  thereof 
until  his  attention  was  directed  thereto  by 
the  conductor  of  the  Chapln  street  car.  The 
allegations  of  the  complaint  and  the  special 
findings  of  fact  show  that  the  suit  and  the 
recovery  were  based  upon  the  unlawful  ejec- 
tion- of  appellee  from  one  of  appellant's  pas- 
senger cars.     ■  ' 

In  the  case  of  the  Indianapolis  St  Ry.  Co. 
V.  Wilson,  101  Ind.  153,  at  page  170,  66  N.  m 
950,  d7  N.  B.  993,  thfe  tourt  said:  "What  the 
court  held  was  that  the  ticket  furnished  to  ap- 
pellee by  appellant  as  shoxvn,  could  not  bfe  re- 
garded as  conclusive  evidaice  between  the  par- 
ties; that,  under  the  circumstances,  it  was  open 
to  the  explanations  made  by  appellee  at  the 
time  he  presented  it  for  passage  to  the  con- 
ductor In  charge  of  the  Virginia  avenue  car  In 
regard  to  the  mistake  or  fault  of  appellant's 
agent  In  punching  the  ticket;  that  appellee's 
expulsion  from  the  car  over  his  esp'anations 
or  statements  In  relation  to  the  ticket  was  at 
the  peril  of  appellant  In  the  event  of  Its  be- 
ing unable  to  show  that  the  same  so  made  by 
him  were  false  or  untrue.  Or,  In  rtbet 
words,  under  the  circumstances  In  the  case, 
the  burden  was  upon  It  to  prove  the  falsity 
of  these  explanations." 

When  a  right  of  action  has  accrued,  men- 
tal suffering  and  humiliation  are  proper  to 
be  considered  in  determining  the  amount  of 
compensatory  damages  to  which  the  party  af- 
fected by  the  unlawful  act  is  entitled  regard- 
less of  whether  actual  physical  Injury  hao 
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been  done.  Stewart  t.  Maddox,  63  Ind.  SI; 
L.  B.  &  W.'R.  Co.  T.  Fix,  88  Ind.  881,  45 
Am.  Hep.  484;  O.,  St  L.  &  P.  R.  Co.  t.  Hold- 
ridge,  118  Ind.  281,  20  N.  E.  837;  Pennsyl- 
Tanla  Co.  v.  Bray,  125  Ind.  229,  25  N.  E.  439; 
Smith  T.  Holcomb,  99  Mass.  552;  Hamilton  t. 
Third  Ave.  R.  Co.,  53  N.  Y.  25;  Sprenger  r. 
Tacoma  Traction  Co.,  15  Waah.  t560,  47  Pac. 
17,  43  L.  R.  A.  766;  Eddy  t.  Syracuse,  etc., 
R.  Co.  (Sup.)  03  N.  Y.  Supp.  645;  Ray  ▼. 
Cortland,  etc.,  Trac.  Co.,  19  App.  Div.  (N.  Y.) 
530,  46  N.  Y.  Supp.  521 ;  Sutherland  on  Dam- 
ages, {  943 ;  Thompson  on  Negligence,  i  328& 
Difficulty  In  estimating  the  amount  of  dam- 
ages arising  from  mental  suffering  and  hu- 
miliation cannot  defeat  the  right  to  have  the 
same  considered  In  fixing  the  sum  which  may 
he  recovered  for  the  wrongful  act  Ballon  v. 
Famum,  11  Allen  (Mass.)  73;  Young  v.  West- 
em  Union  Tel.  Co..  107  N.  a  370,  11  S.  B. 
1044,  9  L.  R.  A.  669,  22  Am.  St  Rep.  888; 
Lucas  T.  Flihn,  86  Iowa,  9. 

Appellant's  contention  with  reference  to 
punitive  damages  may  be  conceded,  but  it  is 
not  pertinent  to  tliis  case.  There  is  nothing 
to  indicate  that  the  damages  awarded  were 
anything  other  than  the  trial  court's  just  es- 
timate of  the  sum  which  would  reasonably 
compensate  appellee  for  the  indignity  and 
humiliation  suffered  as  a  result  of  the  unlaw- 
ful act  of  appellant's  agent  The  rule  that 
damages  are  not  allowed  for  mental  suf- 
fering resulting  from  an  act  of  negligence 
does  not  apply,  where  an  actionable  wrong 
has  been  committed,  and  the  mental  suffer- 
ing was  only  one  of  the  elements  to  be  con- 
sidered In  determining  the  -amount  of  com- 
pensatory damages. 

Appellee  bad  complied  with  all  the  require- 
ments necessary  to  entitle  him  to  be  carried 
to  his  destination.  The  failure  of  the  trans- 
fer ticket  to  show 'that  be  was  so  entitled 
was  the  result  of  the  failure  of  appellant's 
agent,  the  conductor  on  the  first  car  upon 
which  appellee  took  passage,  to  punch  the 
correct  time  upon  such  ticket  This  was  a 
duty  devolving  upon  the  company  to  be  exe- 
cuted by  Its  agent,  the  conductor.  Appellee 
bad  no  part  whatever  In  the  performance  of 
such  duty,  nor  was  he  presumed  to  have. 
This  duty  rested  exclusively  upon  appellant 
by  virtue  of  the  contract  entered  Into  with 
the  city  of  South  Bend.  The  conductor  on 
the  car  to  which  appellee  transferred,  also 
an  agent  of  appellant,  was  empowered  and 
authorized  by  appellant  under  such  circum- 
stances to  eject  appellee.  The  fact  that  ap- 
pellee disembarked  without  compelling  said 
agent  to  resort  to  force,  thereby  preventing 
an  increase  of  damages  for  which  appellant 
might  have  become  liable  if  force  had  been 
resorted  to  will  not  defeat  -the  right  to  re- 
cover for  such  damages  as  were  sustained  by 
reason  of  the  unlawful  expulsion.  The  case 
nt  the  Indianapolis  St  Ry.  Co.  v.  Wilson, 
supra,  decided  that  the  agent  was  bound  to 
accept  the  explanation  of  the  passenger  or 
eject  him  at  the  company's  peril. 


It  to  clear  that  the'  facts  alleged  by  appel- 
lee constituted  a  cause  of  action  against  ap- 
pellant and  there  was  no  error  in  the  con- 
clusion of  law  stated  by  the  trial  court 

Judgment  affirmed. 

(233  111.  <7.) 

DRAINAGE  COM'RS  DIST.  NO.  2  et  aL  T. 

KINNETT  et  al. 

(Supreme  Court  of  Illinois.    Feb.  20,  1908.) 

1.  Drains  —  Dbainage    Distbicts  —  Speciax 
Aesessuents— Statutes. 

Under  Hurd's  Rev.  St  1006.  c.  42.  i  163, 

Jitoviding  that  the  general  provisions  of  the 
arm  drainage  act  applicable  to  all  districts, 
shall  apply  to  ail  districts  provided  for  in  the 
act,  when  special  assessments  or  second  or  ad- 
ditional special  assessments  are  to  be  levied,  they 
must  be  levied  in  the  same  manner,  regardless  of 
the  class  of  the  drainage  district. 

2.  Same— Cbeation  or  InoEBTEnnESS  —  Sub- 
sequent Levy  or  Assesshent. 

Farm  Drainage  Act  (Hurd's  Rev.  St  1905, 
c.  42,  {  116)  S  41.  authorizes  the  levy  of  a  ta:^ 
to  keep  drains  in  repair,  and  section  63  (section 
138)  provides  that  if  at  any  time  the  commis- 
sioners find  that  the  amount  of  the  assessment 
or  tax  levied  will  he  inadequate  to  complete  the 
work,  they  shall  make  such  additional  levy  or 
levies  as  may  be  necessary  to  complete  the  pro- 
posed work  on  the  original  classification,  eta, 
and  may  borrow  money  not  exceeding  90  per 
cent  of  any  assessment  or  levy  unpaid  to  com^ 
plete  the  construction.  Section  G4  (section  139) 
.authorizes  the  commissioners,  for  the  purpose 
of  constructing  or  completing  the  work  of  the 
district  having  issued  notes  or  bonds  on  any  as- 
sessment to  fund  the  same,  etc.  Held,  that  a 
second  assessment  made  necessary  for  the  com-  - 
pletion  of  a  drainage  improvement  under  such 
act  levied  after  the  work  had  t>een  pprformed, 
and  the  indebtedness  incurred,  was  without  au- 
thority and  invalid. 

3.  Sauk— Taxes  Illegallt  Levied— Irjitrc- 

TION. 

Where  a  special  assessment  for  the  con- 
struction of  certain  drains  was  illegal,  a  suit 
was  maintainable  to  restrain  the  collection  there- 
of, under  the  rule  that,  where  a  tax  is  unau- 
thorized by  law,  its  collection  may  be  restrained 
in  equity  to  prevent  a  multiplicity  of  suits. 

Appeal  from  Circuit  Court  Christian  Coun- 
ty;  A.  M.  Rose,  Judge^ 

Action  by  A  T.  Kinney  and  others  against 
the  Drainage  Commissioners  of  Drainage  Dis- 
trict No.  2  and  others.  From  a  decree  for 
complainants,  defendants  appeal.     Afllrmed. 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  Christian  county  perpetually 
enjoining  the  collection  of  a  special  assess- 
ment levied  by  appellants.  Appellees  are  19 
owner  of  lands  In  the  district  The  case  pre- 
sented upon  the  pleadings  and  evidence  In 
the  court  below  was  substantially  as  follows: 
Drainage  District  No.  2  was  duly  organized 
on  December  19.  1903.  and  thereafter  an  en- 
gineer was  employed  to  make  a  survey  and 
estimate  for  a  system  of  drainage.  His  esti- 
mate as  to  the  part  to  be  paid  by  the  drain- 
age district  was  $2,260.  Besides  this  was  In- 
cluded $1,420.  which  It  appears  the  city  of 
Taylorville  had  agreed  to  Contribute  towards 
the  construction  of  part  of  the  sewer.  In  or- 
der that  It  might  use  the  same.  Thereupon 
the  commissioners  fixed  a  graduated  scalt  for 
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each  tract  of  land,  and  on  February  6,  1901, 
levied  an  assesament  of  $2,583.88.  The  appel- 
lees paid  tbeir  respective  portions  of  this  as- 
sessment. The  drainage  commissionerB  pro- 
ceeded to  advertise  for  bids,  and  found  that, 
by  reason  of  the  advance  in  the  price  of  tile 
and  labor  and  other  causes,  the  lowest  bid  ex- 
ceeded the  estimate  by  about  one-third.  Con- 
tracts were  let  and  the  work  was  performed, 
costing  considerably  more  than  the  first  as- 
sessment. Appellants  contend  that  all  of  the 
work  except  the  making  of  a  certain  tile 
well,  where  the  city  drains  connected  with 
the  drains  of  the  district,  was  work  which 
was  Included  in  the  original  contract  and  con- 
templated to  be  done  when  the  making  of 
the  system  was  first  entered  upon.  In  order 
to  meet  the  Increased  expenditure,  the  commls- 
Eioners  made  another  levy  for  $2,472,  which 
is  the  one  to  which  appellees  object.  This 
levy  was  made  November  25,  1904.  The  work 
had  been  completed  and  accepted  November 
18,  1904. 

James  M.  Taylor,  Leslie  J.  Taylor,  and  Ho- 
gan  &  Wallace,  for  appellants.  J.  C.  &  W. 
B.  McBrtde,  for  appellees. 

CARTER,  J.  (after  stating  the  facts  as 
above).  Appellees  concede  that  there  Is  no 
charge  of  fraud,  nor  Is  it  shown  that  there 
have  been  any  Improper  or  improvident  ex- 
penditures by  appellants.  Appellees  offered 
to  show  on  the  bearing  that  the  benefits  to 
the  lands  in  the  district  resulting  from  the 
drainage  system  would  not  be  equal  to  the 
entire  cost  Involved,  including  this  assess- 
ment The  court  would  not  permit  evidence 
to  be  introduced  to  support  this  offer.  Appel- 
lees' chief  contention  Is,  even  conceding  good 
faith  and  fidelity  of  the  drainage  comraission- 
era  and  conceding  that  the  landowners  in 
the  district,  including  appellees,  have  several- 
ly received  a  fair  equivalent  in  the  enhanced 
value  of  tbeir  lands  for  every  dollar  of  this 
assessment,  still  they  Insist  this  levy  of  the 
second  assessment  was  not  authorized  by  law, 
because  the  record  shows  that  the  work  was 
performed  and  the  indebtedness  incurred  pri- 
or to  the  said  levy.  They  insist  that  a  fair 
constmction  of  the  farm  drainage  act  In 
all  its  various  provisions  (Kurd's  Rev.  St 
1905,  p.  799,  c.  42),  and  especially  sections 
41  (page  810)  and  03  and  64  (page  820)  of 
that  act  la  clearly  to  the  effect  that  it  was 
not  the  Intention  of  the  Legislature  to  per- 
mit indebtedness  to  be  incurred  In  advance 
and  allow  a  levy  to  be  then  made  for  the 
purpose  of  meeting  such  indebtedness.  They 
cite  In  support  of  this  contention  Wlnkel- 
mann  v.  Drainage  District,  170  III.  37,  48 
N.  B.  715,  and  Atirens  v.  Drainage  District 
170  111.  262,  48  N.  B.  971.  Counsel  for  appel- 
lants answer  that  these  decisions  were  ren- 
dered, not  in  constining  the  present  act  but 
the  levee  drainage  act  Kurd's  Rev.  St.  1905,  p. 
775.   This  is  admitted  to  be  true,  but  It  is  sUil 


insisted  that  the  reasoning  In  those  cases  Is 
also  applicable  to  the  farm  drainage  act 

While  it  has  been  repeatedly  held  by  this 
court  that  these  two  acts  are  Independent 
codes  of  law,  and  that  a  drainage  district 
organized  under  one  act  is  subject  only  to  the 
provisions  of  that  act  and  that  the  provisions 
of  the  other  act  have  no  application  (Chicago, 
Burlington  &  Quincy  Railway  Co.  v.  People, 
212  111.  103,  72  N.  E.  219,  and  cases  cited), 
yet.  If  sections  63  and  64  of  the  farm  drain- 
age act  apply  to  the  levy  of  this  additional 
assessment  for  the  district  here  In  question, 
then  the  reasoning  in  the  Wlnkelmann  and 
Ahrens  Cases,  supra,  Is  substantially  conclu- 
sive on  the  question  now  under  consideration, 
for  these  last  sections  provide,  as  did  certain 
sections  under  discussion  In  those  cases,  that 
the  commissioners  may  borrow  money,  In  an- 
ticipation of  that  to  be  raised  by  the  collec- 
tion of  assessments,  not  exceeding  90  per 
cent  of  any  assessment  or  levy  unpaid  at  the 
time  of  borrowing  the  same,  as  provided  un- 
der the  other  act  and  said  sections  in  this 
act,  taken  in  connection  with  the  entire  act, 
as  clearly  indicate  as  do  the  provisions  In  the 
levee  act  that  the  commissioners  have  no 
power  to  contract  debts  over  and  above  the 
amount  of  the  assessment  As  stated  In  Chi- 
cago, Burlington  &  Quincy  Railway  Co.  v. 
People,  212  111.  109,  72  N.  B.  221,  the  farm 
drainage  act  provides  for  various  kinds  of 
districts,  and  th^re  Is  a  suggestion  in  the 
briefs  that  sections  03  and  64  refer  only  to 
special  drainage  districts.  Taking  the  entire 
act  together,  we  think  it  Is  obvious  that  the 
Legislature  did  not  intend  that  when  special 
assessments,  or  a  second  or  additional  special 
assessment,  should  be  levied,  one  class  of  dis- 
tricts should  have  power  to  levy  in  one  way 
and  another  class  in  some  other  manner. 
Certainly  this  would  not  be  the  constmction 
that  would  be  placed  upon  this  statute  un- 
less the  various  provisions  plainly  and  clear- 
ly required  it  The  various  provisions,  con- 
sidered together,  clearly  indicate,  not  only  as 
to  the  first  assessment  but  as  to  the  addition- 
al levies,  that  they  shall  be  carried  on  In 
practically  the  same  manner.  Provisions  of 
a  general  nature  In  this  act  must  be  held  to 
apply  to  ail  the  various  districts  formed 
thereunder,  under  that  portion  of  section  78 
of  the  act  which  reads:  "The  general  provi- 
sions applicable  to  all  districts  shall  apply  to 
all  districts  provided  for  in  this  act"  Kurd's 
Rev.  St  1905,  p.  826;  Chicago,  Burlington  & 
Quincy  Railway  Co.  v.  People,  supra. 

Counsel  for  the  appellants  rely  upon  Mor- 
rell  V.  Union  Drainage  District,  118  111.  139, 
8  N.  E.  675.  This  decision  was  rendered  un- 
der the  drainage  act  passed  in  1879.  The 
provision  In  that  act  as  to  the  second  or  ad- 
ditional levy  was  entirely  different  from  the 
provisions  in  the  present  act.  They  also  cite 
and  rely  upon  the  reasoning  of  the  court  in 
City  of  Chicago  v.  Noonan,  210  111.  18,  71 
N.  B.  32,  where,  under  the  local  improve- 
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ment  act,  this  court  decided  that  before  the 
second  or  supplemental  assessment  could  be 
levied  under  the  provisions  of  that  act  the 
work  must  be  entirely  completed,  so  that  the 
actual  deficiency  could  be  correctly  ascertain- 
ed. The  provisions  of  the  local  Improvement 
act  with  reference  to  additional  and  supple- 
qjental  assessments  are  entirely  different 
ftom  either  the  farm  drainage  or  levee  act 
The  two  drainage  acts,  in  this  particular,  are 
mucb  more  like  one  another  than  either  of 
them  Is  like  the  local  improvement  act.  The 
argument  is  also  made  that  the  farm  drain- 
age act  differs  from  the  levee  act.  In  that  un- 
der the  latter  the  commissioners,  under  the 
direction  of  the  court,  initiate  matters  of  Im- 
provement on  their  own  motion,  whereas  In 
this  case  the  landowners  themselves  set  the 
commissioners  In  motion  and  asked  to  have 
the  work  done  on  agreed  plans.  From  the 
standpoint  of  public  policy,  comparing  the 
methods  of  raising  assessments  under  the 
two  acts,  we  would  be  Inclined  to  bold  that 
there  was  more  reason  for  construing  the 
farm  drainage  act  so  as  to  require  an  as- 
sessment to  be  levied  before  an  indebtedness 
Is  Incurred  than  there  was  to  construe  the 
levee  act  in  that  manner.  We  appreciate  the 
hardship  that  may  arise  to  certain  persons  on 
account  of  this  holding,  but  we  must  look  to 
the  statute  to  find  the  powers  of  the  commis- 
sioners to  levy  this  additional  assessment. 
To  sustain  an  assessment  levied  without  any 
authority  in  law  would  open  the  door  to 
greater  evils  in  other  cases  than  can  possibly 
arise  here  from  an  enforcement  of  the  law. 
The  further  contention  is  made  that  appel- 
lees have  a  complete  and  adequate  remedy  at 
law,  and  therefore  a  court  of  equity  will  not 
take  Jurisdiction.  This  court  has  many  times 
held  that,  where  a  tax  or  assessment  has  been 
levied  Or  Imposed  where  there  was  no  law  au- 
thorizing it  to  be  levied,  courts  of  equity  will 
Interfere  and  by  injunction  prevent  the  col- 
lection of  such  tax.  Ordinarily  a  party  from 
whom  a  tax  is  Illegally  collected  has  an  ample 
remedy  at  law  by  an  action  against  the  offl- 
clal  collecting  it  or  by  an  action  to  recover 
back  the  money  paid,  and  a  court  of  equity 
will  not  interfere  to  restrain  the  collection  of 
taxes  on  the  ground  of  mei'e  informalities  or 
Irregularities.  But,  where  the  tax  is  unan- 
tborlzed  by  law,  we  have  held  that  It  was  the 
duty  of  a  court  of  equity  to  Interfere,  espe- 
cially when  the  recovery  of  the  tax  would 
necessitate  a  multiplicity  of  suits.  Cook 
County  V.  Chicago,  Burlington  &  Qulncy  Rail- 
road Co.,  35  III.  460;  Drake  v.  Phillips,  40 
111.  388;  Vleley  v.  Thompson,  44  111.  9;  Mt. 
Carbon  Coal  &  Railroad  Co.  v.  Blanchard,  54 
III.  240;  Swinney  v.  Beard,  71  111.  27;  Dom- 
ing v.  James,  72  HI.  78;  Chicago,  Burlington 
&  Qulncy  Railroad  Co.  v.  Cole,  75  111.  591; 
Porter  v.  Rockford,  Rock  Island  &  St.  Louis 
Railroad  Co.,  76  111.  561 ;  Siegel  v.  People,  106 
111.  89 ;  Keigwin  v.  Drainage  Com'rs,  115  111. 
S47,  5  K  £3.  575 ;    School  Dlrectois  t.  School 


Directors,  135  111.  464,  28  N.  E.  40 ;  MorreU 
V.  Union  Drainage  District,  118  111.  139,  8  N. 
B.  675;  Siegfried  v.  Raymond,  190  111.  424. 
60  N.  B.  868.  As  we  have  seen,  this  second 
additional  assessment  was  levied  without  au- 
thority of  law.  Furthermore,  If  equity  does 
not  interfere,  it  will  cause  a  multiplidty  of 
suits  at  law,  either  to  prevent  the  collection 
or  to  recover  the  taxes  after  they  have  been 
illegally  collected.  Nothing  is  said  to  the 
contrary  In  Williams  v.  Dutton,  184  111.  608^ 
66  N.  E.  868,  CorreU  v.  Smith,  221  111.  149, 
77  N.  E.  440,  or  Shriver  v.  McGregor,  224  111. 
897,  79  N.  B.  706,  cited  and  relied  upon  by 
appellants.  In  these  cases  the  tax  in  ques- 
tion was  levied  under  authority  of  law,  but 
an  attempt  was  made  to  enjoin  its  collection 
on  the  ground  of  some  Irregularity  or  In- 
formality in  the  proceedings.  What  is  said 
In  those  opinions  is  in  entire  harmony  with 
the  rules  of  law  laid  down  in  the  decisions 
heretofore  cited. 

Finding  no  error  in  the  record,  the  decree 
of  the  circuit  court  will  t>e  affirmed. 

Decree  affirmed. 


(233  III.  22) 

OLANZ  et  al.  v.  ZIABEK  et  al. 
(Supreme  Court  of  Illinois.    Feb.  20,  1908.) 

1.  Ejectment  — BEQxnsiTE8—TiTi,i>— Posses- 
sion. 

Proof  of  actual  possession  under  a  deed  or 
other  claim  of  ownership  is  prima  facie  evidence 
of  title  and  sufficient  to  entitle  plaintiff  to  re- 
cover in  ejectment,  unless  defendant  shows  a 
l)etter  title. 

[Eid.  Note.— For  cases  in  point,  see  Gent.  Dix. 
vol.  17,  Ejectment,  U  280-m] 

2.  Taxation— Tax  Deed— Evidence  of  Title. 

A  prima  facie  case  in  ejectment  establish- 
ed by  possession  under  a  deed  or  claim  of  owner- 
ship was  not  overcome  by  a  tax  deed  wiUiout 
proof  that  tiie  proceedings  anterior  to  the  execu- 
tion of  the  tax  deed,  viz.,  a  judgment,  precept, 
notice,  etc,  had  been  had  as  required  by  uie 
statute. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dljt. 
vol.  45,  Taxation,  {{  155:^15647] 

3.  Lis    Pendens  —  Convetarcs    Pendente 
Lite. 

Where  plaintiff  in  ejectment  showed  that  he 
was  entitled  to  recover  the  premises  sued  for 
at  the  time  the  suit  was  commenced,  it  was  no 
objection -that  he  had  conveyed  the  land  pendents 
lite,  as  plaintiff's  recovery  would  inure  to  Hue 
benefit  of  his  grantee. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Lis  Pendens,  f  38.] 

4.  Ejbctuent — Identification  of  Pboperty.  ' 

Where,  in  ejectment,  the  description  in  the 
deed  under  which  plaintiffs  claimed  correspond- 
ed with  the  description  in  the  declaration,  plain- 
tiffs were  not  required  to  introduce  a  pmt  of 
the  city  subdivision  in  which  the  lots  in  ques^ 
tion  were  claimed  to  be  located;  the  burdeq 
being  on  the  defendants  to  show  that  no  such 
property  existed  if  such  was  the  fact. 

5.  Witnesses — Attornkts — Competknct. 

While  an  attorney  should  withdraw  from 
the  case  before  becoming  a  witness,  his  failure 
to  do  so  affects  his  credibility  only,  and  not  his 
competency. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dht. 
vol.  50,  Witnesses,  H  121.  122.]  ^. 
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Appeal  from  Superior  Oonrt,  Cook  Oonn- 
ty;  WlUlam  H.  MeSnrely,  Jndge. 

Action  by  John  D.  Olanz  and  another 
against  Jacob  Glos,  John  Zlabek,  and  anoth- 
er. Judgment  for  plaintiffs,  and  defendants 
appeal.     AfBrmed. 

Jacob  QIos  atid  John  B.  O'Connor,  for  ap- 
pellants. Enoch  J.  Price  (Sherman  C.  Splt- 
ser,  of  counsel),  for  appellees. 

HAND,  C.  J.  Tbls  Is  an  action  of  eject- 
ment commenced  by  the  appellees,  Louis  D. 
Qlanz  and  Everett  M.  Swain,  against  the  ap- 
pellants, Jacob  Glos  and  Emma  J.  Glos,  and 
other  defendants,  in  the  superior  court  of 
Cook  county  to  recover  the  possession  of 
six  lots  located  in  Desplalnes,  Cook  county, 
111.  Emma  J.  Glos  and  Jacob  Glos  each  flled 
the  general  Issue,  and  Jacob  Olos  flled  two 
special  pleas,  (1)  denying  possession ;  and  (2) 
denying  demand.  At  the  close  of  all  the  evi- 
dence the  Jury,  under  the  direction  of  the 
court,  returned  a  verdict  fk>r  the  plaintiffs, 
flnding  that  they  were  the  owners  of  said 
premises  In  fee,  and,  the  court  having  over- 
ruled the  motion  of  Emma  J.  and  Jacob 
Glos  for  a  new  trial  and  rendered  Judgment 
on  the  verdict  in  favor  of  the  plaintiffs,  Em- 
ma J.  and  Jacob  GIoB  have  prosecpted  an 
appeal  to  this  conrt. 

The  first  ground  urged  by  the  appellants 
as  a  reason  for  a  reversal  in  this  court  is 
that  the  plaintiffs  failed  to  show  title  to  said 
premises  in  themselves.  It  appears  from  the 
evidence  that  on  August  1,  1905,  Mary  H.  P. 
Bonlt  and  Blanche  M.  Boult,  by  quitclaim 
deed,  conveyed  one  of  said  lots,  and  on  Au- 
gust 14,  1905,  Suaa  and  Sara  Whedon  con- 
veyed the  other  five  lots  by  quitclaim  deed 
to  the  plaintiffs,  and  that  the  plaintiffs  Im- 
mediately went  into  possession  of  said  prem- 
ises, and  that  on  the  Ist  day  of  September, 
1906,  the  plaintiffs  agreed  to  sell  and  convey 
said  premises  to  one  John  Zlabek  for  the  sum 
of  $1,600,  and  that  Zlabek  went  Into  posses- 
sion of  said  premises  and  commenced  to  im- 
prove the  same;  that  Zlabek  made  default 
in  the  payment  of  certain  deferred  payments 
agreed  by  him  to  be  paid  to  the  plaintiffs  as 
a  part  of  the  purchase  money  of  said  prem- 
ises, and  thereupon,  and  prior  to  the  com- 
mencement of  this  suit  he  reconveyed  said 
premises  to  the  plaintiffs,  but  afterwards  re- 
mained in  possession  of  said  premises  and 
refused  to  surrender  the  possession  thereof  to 
tbe  plaintiffs;  that  this  suit  was  then  com- 
menced .against  Zlabek  to  obtain  possession 
of  said  premises,  and  the  appellants,  with 
others,  were  made  parties  defendant  to  said 
suit  as  claiming  to  have  some  Interest  In  said 
premises.  The  law  is  well  settled  in  tbls 
state  that  proof  of  actual  possession  under 
a  deed  or  other  claim  of  ownership  Is  prima 
facie  evidence  of  title,  and  is  sufficient  evi- 
dence upon  which  to  authorize  a  plaintiff  to 
recover  in  ejectment,  unless  the  defendant 
shows  a  better  title.    Barger  v.  Hobbs,  67 


Ul.  092;  De  Witt  ▼.  Bradbury,  94  III.  446; 
Keith  T.  Keith,  104  111.  397 ;  Harland  v.  East- 
man, 119  111.  22,  8  N.  E.  810;  Anderson  v. 
McCormlck,  129  111.  808,  21  N,  E.  803; 
Coombs  V.  Hertig,  162  lU.  171,  44  N.  E.  392; 
Fisk  T.  Hopping,  169  111,  105,  48  N.  E.  323; 
Casey  v.  Klmmel,  181  IlL  154,  54  N.  B.  905. 

It  Is  next  contended  by  the  appellants  that, 
although  it  be  admitted  the  plaintiffs  showed 
a  prima  facie  right  to  recover,  such  prima 
facie  case  was  overcome  by  a  tax  deed  to 
said  premises  which  they  held,  and  which 
they  offered  in  evidence,  but  which  the  court 
declined  to  admit  in  evidence.  This  conrt 
has  repeatedly  held  that  a  tax  deed  depends 
upon  a  strict  compliance  with  the  statute, 
and  such  deed  cannot  be  received  as  evi- 
dence of  paramount  title  unless  tbe  proceed- 
ings anterior  to  the  execution  of  the  tax 
deed  required  by  the  statute — that  is,  a  Judg- 
ment, precept,  notice,  etc^ — have  been  bad. 
Anderson  v.  McCormlck,  supra;  Kepley  t. 
Scully,  185  111.  62,  57  N.  E.  187;  Kepley  v. 
Fouke,  187  111.  162,  68  N.  E.  303.  We  think, 
therefore,  the  tax  deed  held  by  appellants 
upon  said  premises  alone  did  not  overcome 
the  prima  facie  case  made  by  tbe  plalutiffs, 
and  that  the  conrt  did  not  err  In  declining  to 
admit  the  same  in  evidence. 

It  is  further  contended  that  since  the  com- 
mencement of  this  suit  the  plaintiffs  have 
conveyed  said  premises;  and  that  fact  alone, 
it  is  said.  Is  a  bar  to  plaintiffs  right  to  re- 
cover. In  Mills  V.  Graves,  44  111.  50,  this 
conrt  held  that  It  was  sufficient  fob  the  plain- 
tiff to  show,  in  ejectment,  that  he  was  en- 
titled to  recover  the  premises  sued  for  at 
tbe  thne  of  the  commencement  of  the  suit,- 
and  that  a  conveyance  to  a  third  party  by 
a  plaintiff,  pending  the  action,  would  not  de- 
feat the  action,  and  that  ft  recovery  by  the 
plaintiff  In  such  case  would  inure  to  tbe  bene- 
fit of  his  grantee.  The  doctrine  of  that  case 
was  approved  In  Johnson  v.  Shinkle,  60  111. 
137,  and  in  Converse  v.  Dunn,  166  111.  25,  46 
N.  E.  747,  and  is  the  settled  law  of  this  state. 

It  is  also  contended  that  no  plat  of  the 
subdivision  In  which  the  lots  described  in  the 
deeds  to  plaintiffs  was  located  was  offered 
In  evidence,  and  it  is  said  under  the  authority 
of  Glos  y.  Ehrhardt,  224  111.  632,  79  N.  E. 
605,  the  plaintiffs  were  not  entitled  to  recov- 
er. This  contention  is  without  force.  The 
description  in  the  deeds  corresponded  with 
the  description  In  the  declaration,  and,  if 
tbe  appellants  claimed  there  was  in  exist- 
ence no  such  property,  they  should  have 
shown  that  fact.  People  v.  Eggers,  164  111. 
515,  45  N.  E.  1074;  Vennum  v.  People,  188 
111.  168,  58  N.  E.  979.  In  the  Ehrhardt  Case 
tbe  plaintiff  sought  to  deduce,  title  from  the 
United  States  government  to  himself,  and  by 
reason  of  the  nonproductlon  of  a  plat  of  the 
subdivision  in  which  tbe  property  claimed  by 
him  was  said  to.  be  located  there  was  a  break 
in  the  chain  of  title — that  is,  the  premises  de- 
scribed in  the  deed  were  not  ideutlfled  as  a 
part  of  the  premises  shown,  to  belong  to  plaiu- 
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tiffs'  remote  grantors.  Furthermore,  in  this 
case  the  evidence  fully  Identified  the  premises 
described  in  the  declaration  and  the  deeds  as 
the  premises  of  the  plalntltfs. 
'  It  Is  finally  contended  that  the  court  erred 
In  permitting  one  of  the  attorneys  for  the 
plaintiffs  to  testify  as  a  witness.  The  wit- 
ness only  testified  to  matters  about  which 
there  could  have  been  no  dispute.  He  should, 
however,  have  withdrawn  from  the  case  be- 
fore becoming  a  witness.  Wilkinson  r. 
People,  226  Hi.  185,  80  N.  B.  699.  His  testi- 
mony was  nevertheless  competent,  and  the 
fact  that  he  was  an  attorney  of  record  for 
the  plaintiffs  at  the  time  he  testified  only  af- 
fected his  credibility.  Bishop  v.  HllUard,  227 
111.  382,  81  N.  E.  403. 

The  evidence  was  not  in  dispute,  and  dear- 
ly showed  the  plaintiffs  were  entitled  to  re- 
cover. The  trial  court  did  not  therefore  err 
in  directing  a  verdict  for  the  plalntlffa 

The  Judgment  of  the  superior  court  will  be 
affirmed. 

Judgment  affirmed. 


(233  111.  3t)     • 

QUINIiAN  et  al.  v.  WICKMAN  et  al. 
(Supreme  Court  of  Illinois.    Feb.  20,  1908.) 

1.  Pbbpbtuities  —  Wills  —  Remoteness  — 
Trusts 

Where'  a  will  creates  a  trust,  and  directs  the 
payment  by  the  trustee  of  all  trust  moneys  in 
tiie  trustee's  hands  to  the  child  of  a  married 
woman  (divorced  after  the  death  of  the  testa- 
trix) that  may  survive  her,  on  such  child  ar- 
riving at  the  age  of  30  years,  and,  if  there  is 
more  than  one  surviving  child,  then  the  trustee 
is  directed  to  divide  the  money  equally  among 
them,  on  the  youngest  arriving  at  that  age,  the 
bequest  is  void  as  creating  a  t><>rpetuity,  since 
the  interest  of  the  child  or  children  does  not 
vest  until  the  time  of  distribution,  and  it  is  pos- 
sible that  the  mother  of  the  children  may  man-y 
and  die  leaving  a  child  who  would  not  reach  the 
age  of  30  within  21  years  after  the  life  in  being 
at  the  creation  of  the  interest,  as  required  by 
tlie  rule  against  perpetuities. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3©,  Perpetuities,  §§  4-44. 
For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5319-5321 ;    vol.  8,  p.  7752.] 

2.  Wills  —  Votd  Limitations  —  Effect  ok 
Otceb  Limitations— Pebpetuitt. 

Where  a  testatrix  bequeathed  trust  moneys 
in  the  bands  of  a  trustee  to  her  daughter,  with 
a  primary  purpose  to  provide  for  the  welfare 
of  the  daughter,  with  limitation  over  to  her  child 
or  children,  and  the  limitation  over  is  void  as 
against  perpetuities,  the  bequest  to  the  daughter 
is  not  thereby  invalidated,  since  it  is  a  rule 
that,  where  effect  cannot  be  given  to  all  the 
provisions  of  a  will,  those  parts  may  be  sustain- 
ed which  conform  to  the  rules  of  law,  if  no 
violence  is  thereby  done  to  the  general  intention 
of  the  testatrix. 

3.  Same— CORTINQENCIES- Pebpktuities. 

Where  a  will  l>equeathed  trust  money  in  the 
bands  of  the  trustee  to  her  daughter  on  two 
contingencies,  one  depending  on  the  death  of 
another  daughter  without  leaving  any  children, 
and  the  other  depending  on  the  death  of  the 
last  surviving  child  of  such  daughter  before  any 
of  her  children  reached  the  age  of  30  years, 
the  first  limitation,  not  coming  within  the  rule 
against  perpetuities,  is  good,  though  the  sooond 
is  void  as  against  perpetuities,  since,  while  it 


is  a  rule  that,  where  a  devise  is  void  for  remote- 
ness, all  limitations  ulterior  or  expectant  on  such 
remote  ^devise  are  also  void,  yet,  where  a  limi- 
tation fs  to  arise  upon  an  alternative  event,  one 
branch  of  which  Is  within  and.  the  other  is  not 
within  the  ^i-cscribed  limit,  it  will  take  effect  or 
not,  according  to  the  event. 

Error  to  Circuit  Court,  Cook  Coonty; 
Lockwood  Honore,  Judge. 

BUI  for  partition  by  James  H.  Qulnlan 
and  another  against  Elizabeth  WIckman  and 
others.  From  a  decree  dismissing  the  bill 
for  want  of  equity,  plaintiffs  bring  error. 
Affirmed. 

James  H.  Qulnlan  and  Mary  Qulnlan,  bis 
wife,  filed  their  bill  In  the  circuit  court  of 
Cook  county  against  Elizabeth  Wickman, 
Raymond  WIckman,  Charles  Qulnlan,  Hen- 
rietta Qulnlan,  and  Michael  Burke,  and 
against  Nellie  M.  Burke  indivldnally  and  as 
executrix  and  trustee  under  the  last  will  and 
testament  of  Ellen  Qulnlan,  deceased,  In 
which  they  alleged  that  on  November  19, 
1899,  Ellen  Qulnlan  died,  leaving  James  H. 
Qulnlan,  Charles  Qulnlan,  Nellie  M.  Burke, 
and  Elizabeth  Wickman,  her  four  children 
and  only  heirs  at  law.  At  the  time  of  her 
death  she  was  seised  of  certain  real  estate 
in  C!hlcago,  and  left  a  will,  the  material  parts 
of  which  are  as  follows :  , 

"I  give,  devise  and  bequeath  to  my  daugh- 
ter Nellie  M.  Burke  all  my  estate,  real,  per- 
sonal and  mixed,  for  the  uses  and  trusts  and 
for  the  purposes  hereinafter  set  forth,  to 
wit: 

"(A)  In  trust  to  take  possession  of,  man- 
age and  control  the  same,  Invest  and  reinvest 
any  surplus  trust  money  In  her  hands  In 
good  real  estate  securities;  to  collect  the 
rents  from  my  real  estate  and  pay  out  such 
sums  as  may  be  needed  for  taxes,  Insurance 
or  repairs,  and  at  her  discretion  to  sell  any 
portion  of  my  estate  and  execute  and  deliver 
to  the  purcliaser  a  good  and  sufficient  deed 
therefor,  but  the  purchaser  thereof  shall  not 
be  required  to  see  to  the  application  of  the 
purchase  money.  In  case  the  Improvements 
on  my  real  estate  are  destroyed,  wholly  or 
in  part,  by  fire  or  otherwise,  I  hereby  au- 
thorize my  said  trustee  to  restore  the  same, 
and,  if  needed,  to  borrow  money  for  that 
purpose  and  secure  payment  of  the  same  by 
the  real  estate  affected. 

"(B)  In  trust  when  my  real  estate,  or 
any  part  thereof,  is  sold  by  my  said  trustee 
pursuant  to  the  lowers  hereby  vested  In  her, 
to  pay  my  son  Charles  Qulnlan,  out  of  the 
proceeds  of  said  sale,  the  sum  of  four  thou- 
sand dollars  ($4000). 

"(C)  In  trust  out  of  any  trust  money  In 
her  hands  to  pay  to  my  daughter  Elliuibetli 
WIckman  any  sum  that  the  said  Elizabeth 
Wickman  may  desire  and  my  said  trustee 
deem  proper.  It  Is  my  primary  purpose  by 
tills  will  to  provide  for  the  welfare  and  hap- 
piness of  my  said  daughter  Elizabeth  Wick- 
man and  her  children,  and  I  desire  my  said 
trustee  to  provide  for  her  and  them  In  a  lib- 
eral manner,  and  make  sale  of  my  real  es> 
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tate  and  convert  into  money  my  personal  es- 
tate whenever  It  is  needful  for  that  object. 
In  case  of  the  death  Of  my  said  daughter 
Elizabeth  Wlckman  In  my  lifetime  or  after- 
wards, then  I  desire  my  said  trustee  out  of 
my  estate  to  provide  for  the  welfare  and  hap- 
piness of  any  child  or  children  of  the  said 
Elizabeth  Wickmai  that  may  survive  her,  in 
a  liberal  manner,  and  if  there  be  but  one  of 
socb  children,  to  pay  such  child,  on  arriving 
at  the  age  of  thirty  years,  aJl  trust  moneys 
then  in  the  hands  of  my  said  trustee,  to  be 
tlie  al>8olute  property  of  such  child.  If  there 
be  more  than  one  of  such  children,  my  said 
trustee  may  expend  such  sums  for  their  wel- 
fare as  she  may  deem  expedient  until  the 
youngest  child  shall  arrive  at  the  age  of  thirty 
years,  which  time  all  trust  moneys  then  In 
the  hands  of  my  said  trustee  shall  be  divided 
among  all  of  such  children,  share  and  share 
alike. 

"(D)  In  trust  my  said  daughter  Elizabeth 
Wlckman  should  die  without  leaving  any 
■children,  or  in  case  the  surviving  child  of 
my  said  daughter  Elizabeth  Wlckman,  or  all 
of  such  children,  if  more  than  one,  die  before 
arriving  at  the  age  of  thirty  years,  then  I 
give,  devise  and  bequeath  all  my  trust  estate 
to  my  said  daughter  Nellie  M.  Burke,  or  to 
her  heirs  In  case  of  her  death,  as  her  or  their 
absolute  property  and  estate,  discharged  of 
all  manner  of  trusts  whatsoever." 

The  bill  further  alleged  that  Elizabeth 
Widouan,  at  the  time  of  the  death  of  her 
mother,  was  a  married  woman  between  30 
and  35  years  of  age;  that  sh^  is  now  an  un- 
married woman,  and  has  one  child,  Raymond 
Wlckman,  a  minor  under  the  age  of  21 
years;  that  the  will  of  Ellen  Qutnlan,  in  so 
far  as  it  seeks  to  convey  to  Nellie  M.  Burke 
the  property  In  trust,  Is'  void  In  law,  and 
that  the  will,  in  the  attempt  to  dispose  of 
the  property  In  trust,  is  violative  of  the  law 
against  perpetuities,  and  ineffectual  as  a  de- 
vise or  bequest  of  said  property  to  Nellie  M. 
Bnrke  In  trust ;  that  upon  the  death  of  Ellen 
Quinlan  her  four  children  became  seised  in 
fee,  as  tenants  In  common,  of  the  real  estate 
in  question,  each  being  entitled  to  an  undi- 
vided one-fourth  thereof.  The  prayer  of  the 
bill  Is  for  a  partition  of  the  premises  and 
for  an  accounting  of  the  rents  and  profits 
and  for  the  appointment  of  a  receiver.  An 
answer  was  filed,  admitting  the  allegations 
of  the  bill,  but  claiming  that  the  will  was  a 
valid  testamentary  disposition  of  the  testa- 
trix's property.  Upon  a  hearing  the  court 
held  that  the  will 'did  not  violate  the  rule 
against  perpetnltlea  or  create  an  illegal  trust, 
and  dismissed  the  bill  for  want  of  etinlty. 
To  reverse  the  decree,  a  writ  of  error  has 
been  sned  out  of  this  court. 

P.  C.  Struckmeyer,  for  plaintiffs  in  error. 
Vail  &  Fain,  for  defendants  in  error. 

DUNN,  J.  (after  stating  the  facts  as  above). 
The  rule  against  perpetuities  Is  thus  stated : 
"No  Interest  subject  to  a  condition  precedent 


is  good  unless  the  condition  most  be  fulfiJled, 
if  at  all,  tvltbln  21  years  after  'some  life  in 
being  at  the  creation  of  the  Interest." .  "No 
interest  Is  good  unless  It  must  vest,  if  at  all, 
not  later  than  21  years  after  some  life  in 
being  at  the  creation  of  the  interest."  Gray 
on  Perpetuities,  {  201;  Owsley  v.  Harrison, 
190  111.  235,  00  N.  E.  89 ;  Lawrence  v.  Smith, 
163  111.  149,  45  N.  E.  259;  Howe  v.  Hodge, 
162,111.  252,  38  N,  E.  1083.  If  provisions  of 
a  testamentary  character  are  such  that  under 
them  a  violation  of  the  rule  against  perpetui- 
ties may  possibly  happen,  then  the  devise  of 
interest  dependent  upon  such  provisions  Is 
void.  Eldred  v.  Meek,  183  111.  26,  55  N.  a 
536,  75  Am.  St.  Rep.  8C,  and  cases  cited,  su- 
pra. 

The  will  in  this  case  directs  the  payment 
by  the  trustee  of  all  trust  moneys  in  her 
hands  to  the  child  of  Elizabeth  Wlckman  that 
may  survive  her,  on  such  child  arriving  at 
the  age  of  30  years.  If  there  is  more  than 
one  such  surviving  child,  then  the  trustee  Is 
to  divide  the  money  equally  among  them  on 
the  youngest  arriving  at  that  age.  Under  the 
settled  rules  of  construction  the  children  of 
Elizabeth  Wickman  living  when  the  estate  is 
to  be  divided,  even  those  born  after  the  death 
of  the  testatrix,  If  any,  are  Included  among 
those  to  whom  payment  Is  directed  to  be 
made.  Their  interest  becomes  vested  only  at 
the  time  of  distribution.  Schukneoht  v. 
Schultz,  212  111.  43,  72  N.  E.  37;  Eldred  v. 
Meek,  supra ;  Scofield  v.  Oleott,  120  III.  362, 
11  N.  E.  351 ;  Handberry  v.  Doollttle,  38  111. 
202;  PItzel  v.  Schneider,  216  111.  87,  74  N.  B. 
779.  The  Interest  of  the  children  of  Eliza- 
beth Wlckman,  under  the  will,  therefore, 
does  not  necessarily  fully  vest  within  a  life 
In  being  at  the  death  of  Ellen  Quinlan,  the 
testatrix,  and  21  years.  It  Is  possible  that 
Elizabeth  Wlckman  may  marry  and  die  leav- 
ing a  child  who  would  not  reach  the  age  of 
30  years  within  the  time  required  by  the  rule. 
The  direction  for  payment  to  the  children  of 
Elizabeth  Wickman  is  therefore  void.  But 
the  Invalidity  of  the  limitation  to  the  grand- 
children of  the  testatrix  does  not  necessarily 
invalidate  the  bequest  to  the  daughter.  "If 
future  Interests  created  by  any  Instrument 
are  avoided  by  the  rule  against  perpetuities, 
the  prior  Interests  become  what  they  would 
have  been  had  the  limitation  of  the  future  es- 
tates been  omitted  from  the  Instrument" 
Gray  on  Perpetuities,  S  247.  "When  a  subse- 
quent condition  or  limitation  over  Is  void,  by 
reason  of  Its  being  Impossible,  repugnant  or 
contrary  to  law,  the  estate  l)ecomes  vested  In 
the  first  taker,  discharged  of  the  condition 
or  limitation  over,  according  to  the  terms  in 
which  it  was  granted  or  devised.  If  for  life. 
It  then  takes  effect  as  a  life  estate;  if  In  fee, 
then  as  a  fee  simple  absolute."  Howe  v. 
Hodge,  supra;  Nevitt  v.  Woodbum,  190  111. 
283,  60  N.  E.  600;  Chapman  v.  Cheney,  191 
111.  574,  61  N.  E.  363 ;  Brattle  Square  Church 
v.  Grant,  3  Gray  (Mass.)  142,  03  Am.  Dec.  725. 
Where  effect  cannot  be  given  to  all  the  pro- 
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Tlalons  of  a  will,  those  parts  may  be  sustain- 
ed which  conform  to  the  rules  of  law,  If  no 
violence  Is  thereby  done  to  the  general  inten- 
tion of  the  testator.  Lawrence'  v.  Smith,  su- 
pra ;  Bldred  v.  Meek,  supra. 

The  testatrix  in  her  will  expressly  stated 
that  it  was  her  primary  purpose  to  provide 
for  the  welfare  of  her  daughter  and  the  tat- 
ter's children.  Having  four  children — ^two 
sons  and  two  daughters — she  provided  for  a 
legacy  of  $4,000  to  one  of  the  sons,  and  then 
disposed  of  all  the  rest  of  the  property  for  the 
benefit  of  one  of  the  daughters  and  her  chil- 
dren. This  daughter  was  married,  though 
'after  her  mother's  d6ath  she  obtained  a  di- 
vorce from  her  husband.  She  had  one  child, 
a  boy  16  years  old,  at  the  time  of  the  testa- 
trix's death.  Under  the  circumstances  the 
testatrix  thought  best  for  the  welfare  of  the 
daughter  and  her  children  to  create  a  trust 
for  their  benefit,  which  was  done  by  placing 
all  the  property  In  the  control  of  the  other 
daughter  as  trustee,  subject  to  the  provisions 
of  the  will.  The  provision  for  the  benefit  of 
Mrs.  Wickman  during  her  life  violates  no 
rule  of  law,  but  accomplishes  precisely  the 
result  desired  by  the  testatrix.  The  provision 
for  the  grandchildren  is  too  remote  and  can- 
not be  given  effect.  They  take  nothing  as 
heirs.  They  cannot  take  under  the  will.  The 
testatrix  has  failed  to  give  effect  In  her  will 
to  her  intentions  for  their  benefit,  but  the  dis- 
position of  her  property  In  favor  of  Mrs. 
Wickman  Is  valid. 

The  final  limitation  to  Nellie  M.  Burke,  con- 
tained In  clause  D  of  the  paragraph  of  the 
will  under  consideration,  depends  upon  one  of 
two  contingencies.  One  Is  the  death  of  Eliza- 
beth Wickman  without  leaving  any  children ; 
the  other,  the  death  of  the  last  surviving 
child  of  Elizabeth  Wickman  before  any  of 
her  children  have  attained  the  age  of  30 
years.  The  first  Is  bound  to  occur.  If  at  all, 
at  Elizabeth  Wlckman's  death,  and  the  limi- 
tation is  lawful.  The  second  may  not  occur 
until  more  than  21  years  after  her  death,  and 
is  therefore  within  the  rule  against  perpe- 
tuities. Where  a  devise  Is  void  for  remote- 
ness, all  limitations  ulterior  to  or  expectant 
on  such  remote  devise  are  also  void.  1  Jarman 
on  Wills,  283.  But  where  a  limitation  is  to 
arise  upon  an  alternative  event,  one  branch 
of  which  Is  within  and  the  other  is  not  within 
the  prescribed  limits,  it  will  take  effector  not, 
according  to  the  event.  Id.  285.  So  far  as 
the  gift  over  depends  upon  the  single  event 
which  may  or  may  not  happen  within  the  re- 
quired time.  It  Is  void,  and  the  actual  happen- 
ing of  the  event  within  that  time  cannot 
make  it  good ;  but  so  far  as  it  depends  upon 
the  alternative  event,  which  must  happen,  if 
at  all,  within  the  limit  of  the  rule,  the  gift 
over  is  good,  and,'  if  that  event  actually  does 
happen,  the  estate  will  take  effect  without 
regard  to  the  consideration  that  upon  a  dif- 
ferent contingency,  which  might  or  might  not 
happen  within  the  lawful  limit,  the  limitation 


would  be  void  for  remoteness.  Longhead  v. 
Phelps,  2  W.  Bl.  T04;  Leake  v.  Robinson,  2 
Mer.  363 ;  MonypenAy  v.  Derlng,  2  DeG.,  M. 
&  6.  145 ;  Cambridge  v.  Rous,  25  Beav.  409 ; 
Attorney  General  v.  Wallace's  Devisees,  7  B. 
Mon.  (Ky.)  611 ;  Armstrong  v.  Armstrong,  14 
B.  Mon.  (Ky.)  833;  Jackson  t.  Pbniips,  14 
Allen  (Mass.)  639. 

The  limitation  to  Mrs.  Burke  if  Mrs.  Wick- 
man dies  leaving  no  child  surviving  her  Is 
valid,  and,  if  that  event  occurs,  will  be  given 
^ect;  but  the  alternative  limitation,  in  the 
event  of  the  death  of  Mrs.  Wlckman's  sur- 
viving children  before  reaching  the  age  of  30 
years.  Is  Invalid,  and  cannot  be  given  effect, 
even  though  the  event  occurs  within  the  year. 
Mrs.  Nellie  M.  Burke  holds  the  title  to  the 
property  Involved,  in  trust  for  the  payment 
of  the  legacy  mentioned  in  the  will  and  for 
the  benefit  of  Mrs.  Elizabeth  Wickman  during 
her  life,  pursuant  to  the  terms  of  the  will, 
and  thereafter  for  her  own  benefit,  if  Mrs. 
Wickman  leaves  no  children;  but  If  Mrs. 
Wickman  leaves  a  child  surviving  her,  the  re* 
matnder  In  the  property  has  not  been  dispos- 
ed of,  and  will  vest  in  the  heirs  of  the  testa- 
trix. Until  the  death  of  Mrs.  Wickman,  It 
cannot  be  known  in  whom  the  title  will  final- 
ly vest,  or  whether  complainant  will  have 
any  interest  therein.  He  has  therefore  no 
right  to  a*  partition,  and  his  bill  was  right- 
fully dismissed  for  want  of  equity. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


(2tt  HI.  IS) 
CORCORAN  V.  BENNETT. 
(Supreme  Court  of  Illinois.    Feb.  20,  190&) 
Appeal  and  Eeboq— Maivdati:  ard  Pbooekd- 

INOB    IN    liOWEB    COUBT. 

Where  the  reviewing  court  remanded  a 
cause,  with  directions  to  dismiss  for  want  of 
equity  the  bill  for  specific  perfonnance  of  con- 
tract for  the  sale  of  land,  and  to  cancel  the  con- 
tract as  a  cloud  on  title,  the  trial  court  is  au- 
thorized to  place  defendant  in  possession  of  the 
premises  and  refer  the  cause  to  a  master  to 
state  an  account  between  the  parties  as  to  rente. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;    Axel  Chytraus,  Judge. 

Bill  in  chancery  by  Sarah  J.  Oiles  and  oth- 
ers against  Myrtle  S.  Bennett  and  others. 
A  decree  for  defendant  -Bennett  was  reversed 
by  the  Appellate  Court,  and  she  appeals. 
Judgment  of  Appellate  Court  reversed  and  of 
superior  court  affirmed. 

Alanson  C.  Noble,  fot  appellant.  W.  P. 
Blade  (C  D.  F.  Smith,  of  counsel),  for  ap- 
pellee. 

HAND,  C.  J.  This  was  a  biU  in  chancery 
filed  in  the  superior  court  of  Cook  county  by 
Sarah  J.  Giles  and  George  T.  Giles  to  en- 
force the  specific  performance  of  a  contract 
in  writing  against  Myrtle  S.  Bennett,  bearing 
date  October  1,  1899,  whereby  Myrtle  S.  Ben- 
nett agreed  to  convey  to  Sarah  J.  Oiles  the 
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premises  known  as  No.  418  Warren  avenne, 
In  the  city  of  Chicago,  on  or  before  October 
1,  1900,  for  tbe  sum  of  $2,860.  Myrtle  S. 
Bennett  filed  an  answer  to  the  origiiaal  bill, 
and  filed  a  croas-blU  making  Sarah  J.  and 
Qeorge  T.  Oilea  and  Mary  Corcoran  (the  said 
Mary  Corcoran  having  purchased  the  Interest 
of  Sarah  J.  Olles  In  said  premises  snbseqnoit 
to  tbe  commencemeat  of  this  snlt)  parties  de- 
fendant, praying  that  said  contract  be  can- 
celed as  a  cloud  npon  the  title  of  tbe  cross- 
complainant  to  said  premises.  The  cross-bill 
was  answered,  and  replications  were  filed, 
and  the  case  was  triedj  and  a  decree  entered 
in  fayor  of  the  complainants  in  the  original 
bill,  which  decree  was  reversed  l>y  this  coart 
(Bennett  v.  Giles,  220  111.  393,  77  N.  B3.  214), 
and  the  case  was  remanded  to  the  superior 
court,  where  there  was  a  decree  entered  dis- 
missing the  original  bill  for  want  of  equity, 
and  Jurisdiction  was  retained  of  tbe  parties 
and  subject-matter  under  the  cross-bill,  and 
the  contract  in  writing  whereby  Myrtle  S. 
Bennett  had  agreed  to  convey  said  premises 
to  Sarah  J.  Olles  was  canceled  as  a  cloud  up- 
on the  title  of  Myrtle  S.  Bennett,  and  the 
parties  in  possession  were  directed  to  surren- 
der the  possession  of  the  premises  to  Myrtle 
8.  Bennett,  and  the  case  was  referred  to  the 
master  In  chancery  to  state  an  account  be* 
tween  the  parties  as  to  the  rents  and  profits 
which  had  accrued  subsequent  to  October  1, 
1900.  From  that  decree  Mary  C!orcoran  pros- 
ecuted an  appeal  to  the  Appellate  Court  for 
the  First  District,  where  the  decree  of  the 
superior  court  was  affirmed  in  So  far  as  it 
dismissed  the  original  bill  for  want  of  equity 
and  in  so  far  as  it  canceled  said  contract 
in  writing  as  a  dond  npon  the  title  of  Myr- 
tle S.  Bennett  in  and  to  said  premises,  and 
reversed  in  so  far  as  it  directed  that  the  de- 
fendants in  the  cross-bill,  who  were  in  pos- 
session of  said  premises,  surrender  the  pos- 
session thereof  to  Myrtle  S.  Bennett,  and  in 
so  far  as  it  provides  for  the  statement  of  an 
account  between  Myrtle  S.  Bennett  and  tbe 
defendants  to  the  cross-bill,  who  bad  been  In 
possession  of  said  premises  subsequent  to 
October  1,  1900,  on  the  ground  that  the  su- 
perior court,  under  the  remanding  order  of 
this  court,  was  without  Jurisdiction  to  enter 
said  decree  in  so  far  as  said  decree  was  re- 
versed by  said  Appellate  Ourt,  and  Myrtle 
8.  Bennett  has  prosecuted  an  appeal  to  this 
court  to  review  the  Judgment  of  the  Appel- 
late Court 

This  court,  when  the  case  was  here  before, 
held  that  the  contract  In  writing  whereby 
Myrtle  S.  Bennett  had  agreed  to  convey  said 
premises. to  Sarah  J.  Giles  had  been  forfeit- 
ed, that  Sarah  3.  Giles  and  her  grantee, 
Mary  (Corcoran,  were  not  entitled  to  have 
said  contract  for  the  conveyance  of  said 
premises  specifically  enforced,  and  that  Myr^ 
tie  S.  Bennett  was  entitled  to  have  said  con- 
tract canceled  as  a  cloud  upon  her  title  to 
said  premises,  and  reversed  the  case  and  re- 
manded tlie  same  to  the  superior  court,  with 


directions  to  that  court  to  enter  a  decree  In 
accordance  with  the  views  expressed  In  the 
opinion  of  the  court  filed  in  the  case  npon 
that  appeal.  The  effect  of  the  opinion  of 
this  court  was  to  hold  that  Myrtle  S.  Bennett 
was  tbe  owner  of  said  premises  and  that  Sar- 
rah  J.  Giles  and  Mary  Corcoran  had  no  in- 
terest therein.  It  therefore  followed  that 
Myrtie  S.  Bennett  was  entitled  to  the  posses- 
sion of  said  premises,  and  entitled  to  the 
rents  which  had  accrued  thereon  from  the 
date  said  contract  expired,  which  was  Octo- 
ber 1,  1900.  We  think,  therefore,  the  relief 
granted  to  Myrtie  S.  Bennett  by  the  superior 
court  In  decreeing  that  she  be  let  Into  pos- 
session of  said  premises,  and  that  the  defend- 
ants to  the  cross-bill,  who  had  been  In  pos- 
session of  said  premises  subsequent  to  Oc- 
tober 1,  1900,  account  to  Myrtle  S.  Bennett 
for  tbe  rent  of  the  said  premises,  was  Inci- 
dent to  the  relief  that  the  original  bill  be  dis- 
missed and  the  contract  under  which  Sarah 
J.  Giles  and  Mary  Corcoran  were  claiming  to 
bold  said  premises  should  be  canceled,  and 
that  the  superior  court  did  not  err  in  grant- 
ing to  Myrtle  S.  Bennett  such  relief,  and  that 
the  Judgment  of  the  Appellate  Court  In  so 
far  as  It  reversed  that  portion  of  the  decree, 
is  not  correct  In  Washburn  &  Moen  Mfg. '. 
Co.  V.  Chicago  Galvanized  Wire  Pence  Co., 
119  111.  30,  e  N.  B.  191,  it  was  held  that,  • 
where  a  case  Is  reversed  and  remanded  by 
this  court  to  an  inferior  court,  with  SRCcIfle 
directions  to  enter  a  decree,  and  the  doing  of 
the  things  directed  to  be  done  by  the  inferior ' 
court  necessitates  the  doing  of  other  things . 
as  necessary  incidents  to  the  things  ordered 
to  be  done,  the  order  that  they  shall  be  done 
is  implied  in  the  order  to  do  that  to  which 
they  are  incidents. 

It  must  be  conceded,  we  think,  that  the  dis- 
missal of  tbe  original  bill,  and  the  canceling 
of  the  "contract  under  which  the  defendants 
to  the  crossbill  claimed  said  premlsies,  left 
Myrtle  S.  Bennett  the  absolute  owner  of  said 
premises  as  against  Sarah  J.  Giles,  George  T. 
Giles,  and  Mary  Corcoran,  and  entitled  t»  the 
possession  of  said  premises,  apd  ^uity  bav-. 
Ing  Jurisdiction  of  the  parties  and  the  sub- 
ject-matter of  the  suit  the  placing  of  the 
owner  of  the  premises  In  possession  thereof, 
and  requiring  the  defendants  to  the  cross-bill 
to  account  to  the  crossrcomplalnant  for  the. 
rent  of  the  said  premises,  which  they  had 
wrongfully  been  in  possessloii  of,  was  only 
Incident  to  the  finding  and  decree  that  Myr-< 
tie  S.  Bennett  was  the  owner  qf  said  prem-\ 
Ises,  and  that  the  defendants  to  the  cross-bill 
had  no  interest  in  said  premises,  and.  Juris- 
diction having  attached  for  one  purpose,  the. 
court  would  dispose  of  the  entire  matter  In 
difference  between  the  parties  which  related- 
to  the  subject-matter  pf  said  premises. 

Appellate  courts,   in   giving  directions  to 
trial   courts,  as  expressed  In  their  wrltt«i; 
opinions,   ordinarily   employ   general   terms, 
giving  the  substance  In  outline  merely  by. 
what  Is  required  to  be  done,  and  leaving  mat-. 
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tere  of  detail  to  the  trial  courts.  We  think 
It  clear,  therefore,  that  after  the  superior 
court  bad  dismissed  the  original  bill  for 
want  of  equity  and  canceled  said  contract  In 
writing  the  superior  court  was  fully  author- 
ized by  the  remanding  order  entered  by  this 
court  to  place  the  cross-complainant  in  pos- 
session of  said  premises  and  to  refer  the  case 
to  the  master  in  chancery  to  state  an  account 
between  the  parties  as  to  the  rents  which  had 
accrued  subsequent  to  October  1,  1900. 

The  judgment  of  the  Appellate  Court  will 
be  reversed,  and  the  decree  of  the  superior 
court  will  be  affirmed. 

Judgment  reversed. 


(2SS  111.  4S) 

FOOTH  Y.  MARGGRAF  et  al. 

(Supreme  Ceart  of  Illinois.    Feb.  20,  1908.) 

L  CouBTS— Appellate  Jttbisdiction. 

A  bill  to  determine  the  existence  of  an  ease- 
ment of  xiassage  and  heat  for  the  benefit  of 
mortgaged  premises,  and  to  subject  such  ease- 
ment to  sale  under  the  foreclosure  decree,  in- 
volves a  freehold,  and  an  appeal  does  not  lie 
to  the  Appellate  Court. 

2.  AppeaI/— Appellate  Jurisoiction. 

The  Supreme  Court  does  not  by  writ  of 
error  to  or  appeal  from  the  Appellate  Court  ac- 
quire jurisdirtion  to  consider  the  merits  of  a 
cause  of  which  that  court  had  no  jurisdiction. 

3.  Saue— Determination    of  Cause— Rever- 
sal. 

Where  a  cause  of  which  the  Appellate  Court 
had  ne  jurisdiction  is  brought  to  the  Supreme 
Court  by  writ  of  error  or  appeal,  the  Supreme 
Court  can  only  reverse  the  judgment  of  the  Ap- 
pellate Court  and  remand  the  cause  with  direc- 
tions to  make  the  order  required  by  the  statute. 

Error  to  Appellate  Court,  First  District, 
on  Appeal  from  Superior  Court,  Cook  Coun- 
ty; Jesse  Holdom,  Judge. 

BUI  by  Sara  R.  Foote  against  Nora  Marg- 
graf  and  others.  From  a  Judgment  of  the 
Appellate  Court  reversing  a  decree  Of  the 
superior  court,  defendants  bring  error.  Re- 
versed and  remanded. 

Herman  W.  StiUman,  fOr  plaintiffs  in  error. 
Henry  W.  I^man  and  Frank  R.  Culver,  for 
defendant  in  error. 

PE3R  CURIAM.  A  bill  was  filed  In  the  su- 
perior court  of  Cook  county  for  the  foreclo- 
sure of  a  trust  deed  on  the  south  half  of  a 
certain  lot  on  Klmbark  avenue,  in  the  city 
of  Chicago.  From  a  decree  of  foreclosure 
the  complainant  appealed  to  the  Appellate 
Court  for  the  First  District  The  Branch 
Appellate  Court  reversed  the  decree,  and  re- 
manded the  cause  for  further  proceedings 
consistent  with  the  views  expressed  In  the 
opinion  of  the  court.  In  the  view  so  ex- 
pressed, the  trust  deed  "was  a  Hen  upon 
the  easement  of  passage  and  heat  In  the 
north  half  of  the  lot  In  question,  and  com- 
plainant was  entitled  to  a  decree  covering 
such  right  or  easement,  aud  declaring  the 
right  or  casement  in  favor  of  the  respective 
owners  of  the  different  parts  of  the  property 
and  buliding."    Nora  Marggraf,  the  owner  of 


the  north  half  of  the  lot,  has  sued  out  a  writ 
of  error  to  review  the  Judgment  of  the 
Branch  Appellate  Court. 

A  motion  was  made  Jn  the  Appellate  Court 
by  the  plalntUF  in  error,  who  was  the  ap- 
pellee In  that  court,  to  dismiss  the  appeal 
on  the  ground  that  a  freehold  was  involved. 
The  action  of  the  Appellate  Court  In  over- 
ruling this  motion  Is  assigned  for  error.  The 
bill  alleged  that  the  whole  of  said  lot  was 
covered  by  a  tbree-stoiy  flat  building,  and 
stated  facts  which  It  was  claimed  created 
an  easement  In  favor  of  the  south  half  of 
the  lot  to  be  furnished  heat  for  the  portion 
of  the  building  situated  on  the  south  half 
of  the  lot  from  the  heating  plant  situated  on 
the  north  half  of  the  lot  Nora  Marggraf, 
the  owner  of  the  .north  half  of  the  lot  was 
made  a  party  defendant  to  the  bill  for  the 
purpose  of  subjecting  this  alleged  easement 
In  her  portion  of  the  lot  to  sale  under  the 
mortgage,  and  the  bill  prayed  that  the  com- 
I>lainant  might  be  decreed  to  have  an  ease- 
ment upon  the  north  half  of  the  lot  for  the 
furnishing'  of  heat  for  that  part  of  the  build- 
ing on  the  south  half  of  the  lot,  upon  pay- 
ing her  proper  proportion  of  the  expense 
thereof.  The  substantial  question'  In  the 
case  Is  the  existence  of  this  alleged  easement 
Such  an  easement  Is  a  freehold,  and  the  mo- 
tion to  dismiss  the  a[^>eal  should  therefore 
have  been  sustained.  This  court  does  not, 
by  writ  of  error  to  or  appeal  from  the  Ap- 
pellate  Court,  acquire  Jurisdiction  to  consider 
the  merits  of  a  cause  of  which  that  court 
had  not  Jurisdiction.  In  such  case,  if  that 
court  has  assumed  jurisdiction,  we  can  only 
reverse  its  judgment  and  remand  the  cause, 
with  directions  to  make  the  order  required 
by  the  statute.  The  statute  has  directed  the 
method  in  which  cases  shall  be  brought  Into 
this  court  from  the  Appellate  and  trial 
courts,  and  that  method  must  b«  observed. 

The  Judgment  of  the  Appellate  Court  will 
be  reversed  and  the  cause  remanded,  with 
directions  to  order  the  appeal  transferred  to 
this  court. 

Reversed  and  remanded,  with  directions. 


ixa  ni.  Tt) 

FUSSELL  et  al.  v.  HAIL  et  al. 
(Supreme  Court  of  IIliDois.    Feb.  20,  190&) 

1.  Rbuoious  Societies  —  Judicial  Sutesti- 

SION. 

The  constitutional  guaranty  of  freedom  of 
religious  profession  and  worship  forbids  judicial 
control  of  proceedings  of  ecclesiastical  bodies 
which  do  not  violate  dvil  or  property  rights. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Religious  Societies,  i§  100-102.] 

2.  Same— Actions— Pleading. 

A  bill  to  enjoin  proceedings  of  an  ecclesias- 
tical body  which  fails  to  show  that  property 
rights  will  be  affected  thereby  is  demurrable. 

Appeal  from  Appellate  C!ourt  Third  Dis- 
trict, on  Appeal  from  Circuit  (jonrt  Macon 
County;    W.  C.  Johns,  Judge. 

Bill  by  Joe  H.  Fussell  and  others  against 
J.  B.  Hall  and  others.    From  a  Judgment  of 
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the  Appellate  Court,  affirming  a  decree  of  the 
drcuit  court  dismissing  the  bUi,  complain- 
ants appeal.    Affirmed. 

Ea  B.  Green,  Theo.  O.  Hlsley,  Joe  H.  Fus- 
sell,  J.  J.  McClellan,  and  William  Relster  (W. 
0.  Caldwell,  of  counsel),  for  appellants.  John 
H.  Oant,  for  appellees. 

DUNN,  J.  Tbe  bill  filed  In  this  case  in  the 
circuit  court  of  Macon  county  prayed  for  a 
decree  declaring  that  the  General  Assembly 
of  the  Cumberland  Presbyterian  Church  has 
no  power,  under  the  constitution  of  tbe 
chnrcb,  to  unite  it  with  tbe  Presbyterian 
Chnrch  in  the  TTnited  States  of  America,  or 
to  carry  orer  any  of  the  property  belonging 
to  or  held  in  trust  for  the  Cumberland  Pres- 
byterian Church,  or  any  church  congregation 
thereof,  and  especially  the  church  property  in 
tbe  city  of  Decatur,  in  said  county  of  Macon 
and  for  an  injunction  to  prevent  the  taking 
of  any  action  to  bring  about  such  union.  The 
complainants  are  members  of  tbe  Cumber- 
land Presbyterian  Church  who  are  opposed 
to  Its  union  with  the  Presbyterian  Church  In 
tbe  United  States  of  America,  and  sue  In  be- 
half also  of  all  other  members  who  are  op- 
posed to  such  union.  The  defendants  are 
commissioners  to  the  General  Assembly  of 
the  Cumberland  Presbyterian  Church,  mem- 
bers of  Its  committee  on  fraternity  and  union, 
and  trustees  of  the  church  property  In  the 
county  of  Macon.  This  appeal  Is  from  the 
Judgment  of  the  Appellate  Court  affirming  the 
decree  of  the  clrcnlt  court  dismissing  tbe  bill 
for  want  of  equity  after  sustaining  a  de- 
murrer thereto. 

Tbe  Cumberland  Presbyterian  Church  had 
its  origin  in  1810  In  differences  of  opinion 
arising  among  members  of  the  Presbyterian 
Church  in  the  United  States  of  America  In 
regard  to  questions  of  doctrine  taught  by  tbe 
Westminster  Confession  of  Faith.  These  dif- 
ferences of  opinion  concerned  tbe  doctrines 
of  fatality,  election,  and  predestination,  and 
finally  resulted  in  the  organization  of  the 
Cumberland  Presbytery  as  an  independent 
presbytery.  It  was  not  the  Intention  of  the 
organizers  to  found  a  new  church,  and  it 
was  tbelr  hope  that  the  Independent  pres- 
bytery so  formed  would  In  a  short  time  be 
recognized  by  the  old  church.  The  synod 
which  was  constituted  In  1813,  set  forth  the 
dissent  of  the  Cumberland  Presbyterians 
from  the  Westminster  Confession  as  follows: 
'They  dissent  from  the  confession,  in,  first, 
that  there  are  no  eternal  reprobates ;  second, 
that  Christ  died,  not  for  a  part,  only,  but  for 
all  mankind;  third,  that  all  infants  dying  In 
infancy  are  saved  through  Christ  and  sanctl- 
flcation  of  tbe  spirit ;  fourth,  that  the  spirit 
of  God  operates  on  the  world,  or  as  coextens- 
Ively  as  Christ' has  made  the  atonement,  in 
such  a  manner  as  to  leave  all  men  inexcus- 
able." The  next  year  a  confession  of  faith 
prepared  by  a  committee  previously  appointed 
was  adopted;  it  being  the  Westminster  Con- 


fession so  revised  as  in  the  judgment  of  the 
committee  to  eliminate  tbe  idea  of  fatality 
only.  The  new  church  retained  the  Presby- 
terian discipline  and  form  of  government 
and  in  1829  a  general  assembly  was  formed. 
At  various  times  since  the  separation  the 
question  of  a  union  with  some  other  denomi- 
nation has  been  considered  by  the  Cumber- 
land Presbyterian  Church,  and  action  having 
that  purpose  in  view  has  been  taken  by  the 
general  assembly,  though  such  union  has  nev- 
er been  consummated.  The  vital  objection 
to  a  reunion  with  the  Presbyterian  Church  In 
the  United  States  of  America,  as  it  was  the 
cause  of  the  original  separation,  has  been  tbe 
supposed  existence  of  tbe  doctrine  of  fatality 
in  the  creed  of  the  latter  church.  In  1903 
the  General  Assembly  of  the  Cumberland 
Presbyterian  Church  appointed  a  committee 
on  fraternity  and  union,  to  confer  with  such 
like  committees  as  might  be  appointed  by 
other  Presbyterian  bodies,  In  regard  to  the 
desirability  and  practicability  Of  close  affilia- 
tion and  organic  union  among  the  members 
of  the  Presbyterian  family  In  the  United 
States,  and  If,  In  any  particular  case,  union 
should  seem  desirable  and  practicable,  to  sug- 
gest suitable  measures  for  its  accomplish- 
ment, and  to  report  such  basis  of  union  as 
might  be  mutually  agreed  upon  to  the  next 
general  assembly.  This  committee  having 
agreed  with  a  like  committee  of  the  Presby- 
terian Church  in  the  United  States  of  Ameri- 
ca npon  a  plan  of  reunion  and  union  of  the 
two  churches,  reported  it  to  tbe  general  as- 
sembly of  1904,  setting  forth  in  their  report 
the  changes  in  and  revision  of  the  confession 
of  faith  pf  the  Presbyterian  Church  which 
were  supposed  to  have  brought  the  doctrines 
of  the  two  churches  Into  substantial  har- 
mony. The  report  of  tbe  committee  was 
adopted  by  the  general  assembly,  and  the 
plan  of  reunion  and  union  was  submitted  to 
the  presbyteries  for  their  approval  or  dis- 
approval, their  action  to  be  reported  to  the 
general  assembly  of  1905.  From  the  state- 
ment of  the  action  of  the  presbyteries  made 
to  It,  the  general  assembly  of  1905  found  that 
a  constitutional  majority  of  the  presbyteries 
had  voted  approval  of  the  plan,  and  declared 
that  it  had  been  constitutionally  agreed  to 
and  adopted.  Tbe  committee  on  fraternity 
and  union  was  enlarged  and  continued  for 
the  purpose  of  assisting  In  the  adjustment  of 
the  details  of  the  union.  A  number  of  the 
commissioners  caused  their  protest  against 
all  the  action  of  the  general  assembly  on  the 
subject  of  the  union  to  be  spread  upon  tbe 
minutes.  The  enlarged  committee  met  and 
conferred  with  the  committee  of  the  Pres- 
byterian Church  in  tbe  United  States  of 
America.  The  bill  in  this  case  was  filed  on 
May  17,  190G,  and  alleged  that  the  General 
Assembly  of  the  Cumberland  Presbyterian 
Church  would  meet  on  that  day  In  tbe  city  of 
Decatur,  111.;  that  the  committee  on  frater- 
nity and  union  would  report  to  it,  and  that 
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the  general  asaembly  wonid  act  on  said  re- 
port through  the  defendants  as  commlsslon- 
ers,  and  that  they  were  threatening  to  and 
would  effect  and  consommate  the  unlawful 
and  unconstitutional  merger,  absorptiOB,  and 
destruction  of  the  said  Cumberland  Presby- 
terian Church.  It  Is  the  action  of  the  com- 
mittee In  making  any  report  for  the  purppse 
ot  bringing  the  question  of  the  union  of  the 
churches  before  the  general  assembly,  and 
the  action  of  the  general  assembly  in  talcing 
any  further  proceedings  to  consummate  the 
proposed  union,  either  by  receiving  or  acting 
on  such  r^iMrt,  or  by  any  motion  or  resolution 
offered  for  the  purpose  of  consummating  such 
union  or  declaring  It  an  accomplished  fact, 
or  In  any  other  way,  which  the  bill  seeks  to 
enjoin.  The  bill  alleges  that  all  the  pro- 
ceedings of  the  general  assembly  and  its 
committees  and  of  the  synods  and  presby- 
teries are  unlawful  and  void,  because  In  all 
such  proceedings  the  general  assembly,  syn- 
od, and  presbyteries  have  exceeded  the  au- 
thority vested  in  them  by  the  constitution 
and  organic  law  of  the  Cumberland  Presby- 
terian Church,  and  it  sets  forth  the  provi- 
sions of  the  constitution,  and  points  out  in 
detail  the  alleged  total  want  of  jurisdiction 
as  well  as  the  claimed  fatal  Irregularities  In 
the  proceedings. 

A  court  of  chancery  has  no  Jurisdiction  of 
the  subject-matter  of  this  controversy.  The 
object  of  the  bill  is  to  have  a  court  of  chan- 
cery, by  its  process,  assume  control  of  the  ac- 
tion of  an  ecclesiastical  tribunal,  declare  the 
extent  of  its  jurisdiction,  examine  the  regu- 
larity of  Its  proceedings,  and  revise  its  judg- 
ments. The  civil  courts  deal  only  with  civil 
or  property  rights.  They  have  no  jurisdiction 
of  religious  or  ecclesiastical  controversies. 
Our  Constitution  says:  "The  free  exercise 
and  enjoyment  of  religious  profession  and 
worship,  without  discrimination,  shall  for- 
ever be  guaranteed."  Such  freedom  of  re- 
ligious profession  and  worship  cannot  be 
maintained  if  the  civil  courts  may  interfere 
In  matters  of  church  organization,  creed,  and 
discipline,  construe  the  constitution,  canons, 
or  rules  of  the  church,  and  regulate  and  rer 
vise  Its  trials  and  the  proceedings  of  its  gov- 
erning bodies.  Chase  v.  Cheney,  58  111.  509, 
11  Am.  Eep.  95;  Ferraria  v.  Vasconcelles, 
23  111.  456;  Euns  v.  Robertson,  154  111.  394, 
40  N.  E.  343 ;  Watson  v.  Jones,  13  Wall.  (U. 
S.)  679,  20  L.  Kd.  666;  Gartin  v.  Penick  (Ky.) 
6  Bush,  110.  The  civil  courts  afford  no  reme- 
dy for  any  abuse  of  ecclesiastical  authority 
which  does  not  violate  a  civil  or  property 
right  Ciiurch  tribunals  ought  to  perform 
their  functions  honestly,  impartially,  and 
justly,  with  due  regard  to  their  constitution- 
al powers,  sound  morals,  and  the  rights  of 
all  who  are  interested ;  but,  if  tyranny,  force, 
fraud,  oppression,  or  corruption  prevail,  no 
civil  remedy  exists  for  such  abuse,  except 
where  it  trenches  upon  some  property  or  civil 
right.  The  ordinary  courts  have  no  cogniz- 
ance of  the  rules  of  a  religious  organization 


or  other  voluntary'  association,  and  cannot 
consider  whether  they  have  been  rightly  ot 
wrongly  applied. 

The  church,  as  such,  owns  no  property.  It 
has  never  been  incorporated,  but  is  a  volun- 
tary association.  There  are  a  large  number 
of  churches  and  congregations  for  whose  use 
property  Is  held  in  trust,  and  the  bill  men- 
tions a  number  of  boards  which  have  prop- 
erty tmder  their  control  and  management. 
Whether  or  not  these  boards  are  Incorporated 
except  the  James  Mlllikln  University,  which 
Is  an  Illinois  corporation,  or  In  what  way  or 
subject  to  what  trusts  the  property  is  held,  is 
not  alleged,  except  that  the  property  is  held 
for  the  teaching  and  preaching  of  the  doc- 
trines contained  In  the  confession  of  faith 
of  the  Cumberland  Presbyterian  Church. 
There  is  no  allegation  setting  forth  any  deed, 
devise,  declaration  of  trust  or '  gift  of  any 
property,  or  any  clause  therein  or  the  terms 
thereof,  whereby  It  can  be  seen  that  the  pro- 
IMsed  union  would  defeat  its  purpose.  There 
Is  no  statement  whereby  It  appears  that  the 
complainants,  or  any  of  those  they  represent, 
have  an  interest  in  any  property  which  will 
be  In  any  way  affected  by  the  proposed  union. 
It  Is  not  alleged  that  any  action  is  proposed 
to  be  taken  which  will  interfere  with  the 
management  and  control  of  the  property  of 
the  various  churches,  boards,  schools,  and 
other  Institutions  of  the  Cumberland  Presby- 
terian Church  by  the  boards  of  trustees  or 
other  managers  now  in  control  thereof,  and 
of  their  successors  api>olnted  in  accordance 
with  the  trusts  upon  whl^h  they  are  held. 
■  We  do  not  find  that  any  property  right  Is  di- 
rectly involved,  or  can  be  directly  affected 
by  the  proposed  action  of  the  general  assem- 
bly which  it  Is  sought  to  enjoin. 

This  proposed  action  was  still  pending 
in  the  general  assembly,  undetermined  when 
the  bill  was  filed.  It  may  well  be  doubted 
whether  the  proceedings  of  an  ecclesiastical 
body  -can  In  any  event  be  controlled  by  in- 
junction while  the  matter  is  still  In  flerL 
But,  without  regard  to  this  question,  the 
case  stated  in  the  bill  was  not  within  the 
jurisdiction  of  a  court  of  chancery,  and  the 
demurrer  to  the  bill  was  therefore  properly 
sustained. 

The  judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgment  affirmed. 

(Its  III.  <5) 

KISTNER  y.  AMERICAN  STEEL  POUITO- 

BIES. 

(Supreme  Court  of  lUhiois.    Feb.  20,  1908.) 

1.    MASTEB   and    SEBVANr— INJXJWES  TO   SeBV- 

ANTs— Defective  Appliances — ^Assumption 

OF  Risk. 

The  rule  which  exempts  an  employ^  from 
assumiag  the  risk  of  injury  because  of  defective 
machinery,  where  a  promise  to  repair  Is  made, 
applies  only  where  particular  skill  and  expe- 
rience are  necessary  to  appreciate  the  defect  and 
the  danger,  or  where  be  can  have  but  little 
knowledge  of  the  machinery,  and  does  not  apply 
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where  be  1«  ezwa^  in  ordinary  labor  or  the 
tools  used  are  of  simple  constmcQon  with  'vrbicll 
he  is  as  familiar  as  the  master. 

[E!d.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  638-640.] 

2.  Same. 

An  employ^  operating  a  machine  was  In- 
jured while  adjusting  the  Imives  thereof  because 
a  board  on  which  he  stood  slipped.  One  end 
ot  the  board  was  on  the  groniid  and  the  other 
rested  on  a  part  of  the  machine  above  the  ground. 
It  was  loose  at  both  ends.  He  had  complained 
to  the  foreman  on  the  day  of  the  accident  about 
the  danger  of  the  board  slipping,  and  the  fore- 
man promised  to  erect  a  platform.  Held,  that 
the  employs  as  a  matter  of  law  assumed  the 
risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  84,  Master  and  Servant,  {$  638-640.] 

Ai^ieal  from  Appellate  Court,  Fourth  Dis- 
trict, on  Appeal  tTom  Circuit  Court,  Madison 
County ;  K.  D.  W.  Holder,  Judge. 

Action  by  F.  Klstner  against  the  American 
Steel  Foundries.  From  a  Judgment  of  the  Ap- 
pellate Court,  affirming  a  judgment  for  plaln- 
tur,  defendant  appeals.  Reversed  and  re- 
manded. . 

Wamock,  Williamson  &  Burroughs,  for  ap- 
pellant. O.  H.  Burton  and  M.  R.  Sullivan,  for 
appellee. 

PER  CURIAM.  Appellee  recovered  a  judg- 
ment In  the  circuit  court  of  Madison  county 
against  appellant  for  |1,999,  in  an  action  for  a 
personal  injury  alleged  to  have  been  sustained 
by  him  while  In  the  employ  of  appellant  The 
declaration  consisted  of  one  count,  and  aver- 
red the  employment  of  appellee  and  set  forth 
the  manner  In  which  he  was  injured  substan- 
tially as  shown  by  the  evidence.  A  plea  of 
the  general  issue  was  filed  and  a  trial  had  be- 
fore a  jury,  resulting  in  a  verdict  and  judg- 
ment for  the  above  amount.  At  the  close  of 
plaintifTs  case,  defendant  presented  a  motion 
asking  the  court  to  Instruct  the  Jury  to  find 
defendant  not  guilty.  The  court  refused  to 
give  said  instruction  and  submitted  the  case 
to  the  Jury ;  defendant  offering  no  evidence. 
An  tippea.1  was  taken  to  the  Appellate  Court 
for  the  Fourth  District,  where  the  judgment 
of  the  circuit  court  was  affirmed,  and  the 
canse  is  brought  to  tills  court  by  appeal. 

One  of  the  errors  urged  for  a  reversal  of 
the  Judgment  is  the  refusal  of  the  court  to 
peremptorily  Instruct  the  jury  to  find  the  de- 
fendant not  guilty.  The  only  witnesses  who 
testified  in  the  case  were  appellee  and  the 
physician  who  treated  him  for  his  i;ajurles. 
Appellee  stated  that  be  was  25  years  of  age 
and  began  to  work  for  appellant  ht  June, 
1905,  before  he  was  injured,  In  September. 
At  the  time  of  his  injury  he  was  oi>eratlng  a 
metal  milling  machine,  which  planed  off  the 
rough  parts  of  castings  by  knives  revolving 
In  a  cutter  head.  The  machine  was  about  5 
feet  wide,  12  feet  long,  and  4  or  4^4  feet  high. 
It  was  a  double  machine,  containing  two  re- 
Tolving  cylinder  heads,  each  having  27  knives 
or  cutters  held  in  place  by  set  screws,  and  a 
man  worked  on  each  side  of  the  machine. 
It  was  necessary  to  adjust  these  knives  from 


10  to  12  times  a  day.  In  doing  this  the  set 
screws  were  loosened  by  turning  them  with 
a  wrench  five  or  six  Inches  In  length,  the 
knives  removed,  ground,  and  reset  by  a 
gauge.  To  reach  the  set  screws,  which  were 
near  the  top  of  the  machine,  it  was  necessary 
for  appellee  to  stand  on  something  above  the 
floor  or  ground  upon  which  the  machine 
stood.  For  this  purpose  a  board  8  feet  long, 
8  Inches  wide,  and  li^  inches  thick  was  used. 
One  end  of  it  was  placed  on  the  ground  and 
the  other  upon  a  part  of  the  machine  about 
18  Inches  above  the  ground.  The  board  was 
loose;  at  each  end,  and  a  similar  one  was 
used  by  the  man  who  worked  on  the  other 
side  of  the  machhie.  At  the  time  of  appel- 
lee's Injury  he  was  standing  with  one  foot  on 
the  board  and  the  other  foot  on  the  machine, 
adjusting  the  set  screws.  The  machine  was 
not  nmnlng.  The  board  slipped,  causing  ap- 
pellee's foot  that  was  resting  upon  it  to  slip 
to  one  side  and  at  the  same  time  the  foot  that 
was  on  the  machine  slipped  from  it,  and  ap- 
pellee fell,  striking  one  leg  just  below  the 
knee  against  the  machine,  thereby  injuring 
him. 

Ai^>ellee  testified  that  appellant's  foreman 
put  him  to  work  on  this  particular  machine 
on  Monday,  the  18th  or  19th  of  September, 
and  that  he  was  Injured  oh  the  following 
Thursday  about  9  o'clock  in  the  morning; 
that  he  adjusted  the  knives  of  the  machine 
10  or  12  times  each  day  on  Monday,  Tuesday, 
and  Wednesday,  using  the  board  as  above  de- 
scribed. He  states  that  the  board  was  at 
the  machine,  in  the  position  it  was  in  wh«i 
he  was  injured,  when  he  went  to  work  at  the 
machine,  and  that  be  never  touched  the  board 
only  when  standing  on  It,  and,  further,  that 
there  was  no  other  way  of  reaching  the  set 
screws.  He  stated  the  board,  Its  condition, 
and  position  were  plainly  visible  and  appar^ 
ent  to  him ;  that  he  talked  to  Joseph  Doran, 
appellant's  foreman,  who  put  him  to  work  at 
the  machine  and  who  was  In  charge  during 
the  time  he  worked  at  it,  about  the  board 
on  the  day  before  he  was  injured,  and  told 
Doran  that  it  was  rather  dangerous  to  work 
on— a  fellow  woild  slip  and  get  hurt— and 
that  Doran  said  he  would  fix  It  as  soon  as  be 
could  get  a  man  and -told  him  to  go  back  to 
work ;  that  he  would  have  a  platfonq  there, 
so  he  could  walk  all  around  the  machinr- 
wlthout  stepping  off.  He  states  this  conver- 
sation took  place  about  11  o'clock  on  the  day 
before  he  was  hurt,  and  that  nothing  ha<7 
been  done  with  reference  to  the  board  or 
building  the  platform  by  appellant  for  the 
purpose  of  furnishing  him  other  means  of 
reaching  the  set  screws  when  he  was  Injured. 
Under  the  rule  announced  in  Webster  Manf. 
Co.  V.  Nisbett,  205  111.  273,  68  N.  E.  936,  we 
think  the  court  should  have  allowed  appel- 
lant's motion  to  instruct  the  Jury  to  return  a 
verdict  in  its  favor.  That  case  cannot  be 
distinguished  from,  and  to  our  minds  is  con- 
elusive  of,  this  case.  The  injury  there  re- 
sulted from  the  use  of  a  hammer  known  to 
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be  defective  aud  after  complaint  and  a  prom- 
ise to  repair  had  been  made.  The  court 
said  (page  277  of  205  111.,  page  937  of  68  N. 
B.) :  "But  the  rule  which  exempts  an  em- 
ploye  from  assuming  the  risk  where  a  prom- 
ise to  repair  Is  made  Is  designed  for  the  ben- 
efit of  those  engaged  iu  work  where  machin- 
ery and  materials  are  used  of  which  the  em- 
plo>y6  has  little  knowledge,  but  It  does  not 
apply  to  ordinary  labor,  which  only  requires 
the  use  of  implements  with  which  the  em- 
ploye Is  entirely  familiar."  In  the  opinion 
the  court  quoted  with  approval  from  Meador 
V.  Lake  Shore  &  Michigan  Southern  Railway 
Co.,  138  Ind.  290,  37  N.  E.  721,  46  Am.  St. 
Bep.  384,  and  Marsh  t.  Gbickerlng,  101  N. 
Y.  396,  5  N.  E.  56,  in  each  of  which  cases 
the  injury  resulted  from  a  defective  condition 
of  a  ladder  used  by  the  injured  party  In  light- 
ing and  extinguishing  lamps  after  complaint 
had  been  made  of  the  defective  condition 
and  a  promise  to  repair  the  same.  In  both 
these  eases  it  was  held  there  could  be  no  re- 
covery. The  injury  to  appellee  did  not  re- 
sult from  any  defect  in  the  machinery,  but 
from  the  use  of  the  board  in  enabling  him  to 
perform  the  work  he  was  doing  on  the  ma- 
chine. It  was  an  instrument  of  the  simplest 
character,  and  no  special  skill  or  experience 
was  required  to  enable  one  at  a  glance  to 
comprehend  the  possible  dangers,  if  any,  that 
might  result  from  its  use.  In  Gunning  Sys- 
tem V.  Lapointe,  212  111.  274,  279.  72  N.  E. 
393,  395,  it  was  said :  "The  cases  where  the 
rule  of  assumed  risk  Is  suspended  and  the 
servant  exempted  from  Its  application  under 
a  promise  from  the  master  to  repair  or  cure 
the  defect  complained  of  are  those  In  which 
particular  skill  and  exi)erience  are  necessary 
to  know  and  appreciate  the  defect  and  the 
danger  incident  thereto,  or  where  machinery 
and  materials  are  used  of  which  the  servant 
can  have  little  knowledge,  and  not  those  cas- 
es where  the  servant  is  engaged  in  ordinary 
labor  or  the  tools  used  are  only  those  of  sim- 
ple construction,  with  which  the  servant  Is 
as  familiar  and  as  fully  understands  as  the 
master." 

We  are  of  opinion  the  court  erred  in  not 
directing  a  verdict  for  the  defendant,  and  the 
judgment  Is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

(2S3  IU.   5<) 

POE  et  al.  v.  TJLRET  et  al. 
(Supreme  Court  of  Illinois.    Feb.  20,  1908.) 

1.  Minks  and  Minebals— What  abe  "Min- 
erals"—Oil  AND  Gas. 

Oil  and  gas  are  classed  as  minerals,  that 

term  not  being  confined  to  metallic  substances. 

[Ed.  Note.— For  other  definitions,  see  Words 

and  Phrases,  vol.  5,  pp.  4513-451<>;   vol.  8,  p. 

7722.] 

2.  Same  —  Conveyances  —  On,     and    Gab 

GBANTS— CONSTBUCTION. 

A  grant  of  oil  and  gas  on  certain  land  is  a 
grant  of  such  oil'  and  gas  as  the  grantee  may 
find  there,  and  he  is  not  vested  with  any  es- 
tate in  the  oil  or  gas  until  it  is  actually  found. 


since,  on  account  of  their  wandering  nature, 
and  their  liability  to  escape  or  be  withdrawn 
to  Other  lands,  they  are  not  subject  to  absolute 
ownership. 

3.  Homestead  —  Intesebts  in  —  Mineeal 
Rights — Conveyancb:— Release  of  Homet 
stead  Right. 

A  gas  or  oil  lease  of  unlimited  duration, 
granting  to  the  lessee  the  right  to  operate  on 
the  homestead,  to  enter  upon  it  at  all  times  for 
the  purpose  of  drilling  and  operating,  to  erect 
and  maintain  all  necessary  buildings  and  struc- 
tures, and  to  lay  pipes  for  the  protection  and 
transportation  of  oil  and  gas,  is  a  conveyance 
of  an  interest  in  the  homestead,  necessitating  a 
release  of  the  homestead  right,  as  required  by 
the  homestead  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig! 
fol.  25,  Homestead,  §  199.] 

4.  Appeal  —  Judgments  of  Intebmediatb 
Coubts— Questions  Reviewable— Waiver 
—Jurisdiction  of  Appellate  Court. 

Where,  in  an  action  to  declare  a  lease  o^ 
oil  and  gas  on  a  homestead  null  and  void,  on 
appeal  to  the  Appellate  Court  from  a  decree  for 
plaintiff,  plaintiflf  waived  the  question  of  hornet 
stead  by  not  raising  such  question  in  that  court, 
he  could  not  on  appeal  from  a  judgment  of  the 
Appellate  Court  reversing  the  decree,  insist  that 
such  court  had  no  jurisdiction  of  the  question 
waived. 

5.  Evidence— Parol  Evidence  —  Invalidat- 
ing  WbITTEN    iNSTBUMEN'I^-CoHTBADICriN'Ct 

Considebation. 

Though  a  recital  of  the  payment  of  a  con- 
sideration in  an  instrument  may  be  contradicted 
to  inquire  Into  the  real  consideration  of  a  con- 
tract, where  the  effect  is  not  to  impair  the  in- 
strument as  a  conveyance,  an  acknowledgment 
in  a  gas  and  oil  lease  of  the  payment  of  a  speci- 
fied consideration  cannot  be  contradicted  by 
parol  for  the  purpose  of  invalidating  the  instru- 
ment, or  impairing  its  legal  effect  as  a  convey- 
ance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §{  1981-1989.] 

6.  Contracts— Grounds  foe  Avoiding— Un- 
fairness. 

Where  the  parties  to  an  oil  and  gas  lease 
were  competent  to  contract  with  each  other,  nei- 
ther party  could  be  relieved  from  his  agree- 
ment on  the  grounds  that  he  did  not  use  good 
business  judgment,  or  that  the  contract  was 
harsh  or  unjust,  in  the  absence  of  any  fraud 
in  the  making  of  the  agreement. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  i  1152.] 

7.  Mines  and  Minerals  —  Leases  —  Rbqui- 
srrES  AND  VALiDrrr- Mutuality. 

A  surrender  clause  in  an  oil  and  gas  lease, 
giving  the  leasee  the  option  to  surrender  it  be- 
fore the  expiration  of  its  term,  upon  the  pay- 
ment of  $1,  but  not  giving  the  lessor  the  right 
to  compel  a  surrender,  did  not  create  a  tenancy' 
at  will,  and  hence  did  not  render  the  lease  in- 
valid for  tack  of  mutuality. 

8.  Same— Conditions  to  be  Performed  by 
Lessee — Sufficiency  of  Performance. 

A  lease  of  the  gas  and  oil  on  certain  land 
provided  that  a  test  well  should  be  completed 
on  a  certain  block  of  leases,  which  included  the 
land  covered  by  the  lease  in  question  and  ad- 
joining lands,  by  a  certain  date,  and  that  the 
lessee  should,  within  12  months  from  date  of 
the  lease,  drill  a  well  to  completion  on  the  land 
covered  thereby,  and  further  that,  in  case  no 
well  was  completed  within  the  12  months,  the 
lessee  should  pay  a  certain  annual  rental  pay- 
able quarterly.  Shortly  after  procuring  the 
lease  in  question,  and  biefore  the  date  specified 
therein,  a  test  well  was  drilled  on  adjoining  land 
within  the  block  of  leases  referred  to,  on  which 
gas  was  found,  but  there  being  no  market 
therefor  or  pipe  line  or  other  means  of  trans- 
portation to  marliet,  the  well  was  shot,  cased. 
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tubed,  packed,  and  equipiied  with  appliances 
used  in  gas  welis  to  pipe  gas  to  market,  and  was 
left  in  that  condition,  awaiting  means  of  trans- 
portation. Another  weil  was  drilled  on  other 
adjoining  land  within  the  block,  but  abandoned 
on  striking  a  flow  of  salt  water,  which  destroy- 
ed the  value  of  the  well.  The  lessee  failed  to 
complete  a  well  upon  the  land  covered  by  the 
lease  within  12  months  of  the  date  of  the  lease, 
and,  upon  snch  failure,  he  ^ercised  the  option 
provided  for  in  the  lease  for  the  payment  quar- 
terly of  a  specified,  yearly  rental,  and  tendered 
the  amount  thereof  to  the  lessor.  Held,  that 
the  lessee  did  not  fail  to  perform  the  conditions 
required  by  the  lease  to  be  performed  on  his 
part,  so  as  to  entitle  the  lessor  to  have  the  lease 
canceled. 

9.  Same  —  Forteitube  —  Implied  Gboitnds — 
Exclusion  by  Expbbsb  Pbovisions. 

Where  a  gas  and  oil  lease  provided  for  a 
forfeiture   in   case   a  test  well   was   not   com- 

Sleted  on  a  certain  block  of  leases  by  a  certain 
ste.  and  also  provided  for  payment  of  a  stip- 
ulated rental  in  case  of  failure  to  complete  a 
test  well  on  the  premises  covered  by  the  lease 
within  12  months,  grounds  of  forfeiture  not 
stipulated  for  would  not  be  implied,  as  the  one 
ground  of  forfeiture  stated  in  the  lease  would 
imply  an  exclusion  of  other  grounds,  and  the 
agreement  for  the  rental  excluded  a  forfeiture 
not  stipulated  for. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  §{  205,  20C.] 

10.  Same— Breach  of  Covenants  in  L«:ase — 

REUEDT  of  LKSSOB  — FOBFElrURB  — Actioh 

FOB  Damages. 

A  lease  of  oil  and  gas  on  certain  lands  will 
not  be  forfeited  for  breach  of  an  implied  cov- 
enant to  drill  wells  on  the  land  covered  by  the 
lease,  where  there  was  no  metms  by  which  the 
product  of  wells  which  might  be  drilled  on  the 
land  could  be  marketed ;  the  remedy  of  the 
lessor  in  such  case  not  being  a  forfeiture  of  the 
lease,  but  an  action  for  damages. 

(E<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  34,  Mines  and  Minerals,  ${  205,  206.] 

Appeal  from  Appellate  Court,  Third  Dls- 
trlet,  on  Appeal  from  Clrcnit  Court,  Clark 
Goonty. 

Action  by  J.  Y.  Poe  and  another  against 
Clarence  Ulrey  and  others  to  have  a  gas  and 
oil  lease  declared  null  and  void.  From  a 
Judgment  of  the  Appellate  Court  reversing  a 
Judgment  for  plaintiffs,  they  appeal.  Af- 
flrmed. 

H.  C.  Bell  and  W.  W.  Shuler,  for  appel- 
lants. Golden,  Schofield  &  Scbofleld,  for  ap- 
pellees. 

CARTWRIGHT,  J.  On  January  27.  1905, 
J.  V.  Poe  and  Mary  E.  Poe,  his  wife,  the 
appellants,  and  Clarence  TJIrey,  one  of  the 
appellees,  executed  the  following  instrument: 

"In  consideration  of  the  sum  of  one  dollar, 
the  receipt  of  which  Is  hereby  acknowledged, 
we,  J.  V.  Poe  and  ■wife,  of  Martinsville 
township,  Clark  county.  111.,  parties  of  the 
first  part,  hereby  grant  and  lease  unto  Clar- 
ence Ulrey,  of  Martinsville,  III.,  party  of  the 
second  part,  all  the  oil  and  gas  in  and  under 
the  following  described  premises,  namely: 
AU  that  lot  of  laud  situated  In  Martinsville 
township,  Clark  county,  111.,  described  as  fol- 
lows, to  wit:  The  southwest  quarter  of  the 
northeast  qaarter  of  section  31,  town  10 
north,  range  13,  containing  40  acres;  also  the 
north  one-half  of  the  euutheast  quarter  of 


the  northeast  quarter  of  section  31,  town  10 
north,  range  13,  containing  20  acres;  also 
the  south  one-balf  of  the  northeast  quarter 
of  the  northeast  quarter  of  section  31,  town 
10  north,  range  13,  containing  20  acres— In 
three  descriptions  containing  80  acres,  more 
or  less— together  with  the  right  to  enter 
thereon  at  all  times  for  the  purpose  of  drill- 
ing and  operating  for  oil  and  gas,  and  to 
erect  and  maintain  all  buildings  and  struc- 
tures and  lay  pipes  necessary  for  the  produc- 
tion and  transportation  of  oil  and  gas.  To 
have  and  to  hold  the  above-described  premi- 
ses for  the  term  of  five  years  from  the  date 
hereof,  and  as  much  longer  as  oil  or  gas  is 
found  in  paying  quantities  on  said  premises, 
on  the  following  conditions:  Second  parties 
shall,  within  12  months  from  date  hereof, 
drill  to  completion  a  test  well  upon  said 
premises.  If  gas  is  found  In  sufficient  quan- 
tities to  transport,  second  parties  agree  to 
pay  first  parties  the  sum  of  $100  per  year  for 
the  gas  product  of  each  well  from  which  gas 
is  transported,  payable  annually  when  a 
market  is  found  for  the  gas,  and  first  parties 
to  have  gas  free  of  cost  to  heat  and  light 
one  dwelling  bouse,  to  be  transported  at 
first  parties'  cost.  If  oil  be  found  in  paying 
quantities,  the  first  parties  shall  have  the 
one-eighth  part  of  all  oil  produced  and  saved 
from  said  premises,  to  be  delivered  In  the 
pipe  line  with  which  second  parties  connect 
their  wells. 

"The  parties  of  the  first  part  grant  the  fur- 
ther privileges  to  the  parties  of  the  second  part 
the  right  of  way  over  and  across  said  prem- 
ises to  the  place  of  operating,  together  with 
the  exclusive  right  to  lay  pipes  to  convey  oil 
and  gas,  the  right  to  remove  any  machinery 
or  fixtures  placed  on  said  premises;  and  the 
parties 'of  the  first  part  reserve  the  right  to 
use  and  enjoy  said  premises  for  the  purpose 
of  tillage  and  all  purposes  not  inconsistent 
with  the  objects  and  ptirposes  of  this  lease, 
except  snch  part  as  may  be  necessary  for  the 
purpose  above  specified,  the  second  party  to 
lay  all  pipes  deep  enough  In  the  ground  so 
as  not  to  Interfere  with  the  cultivation  of 
the  soil.  The  second  party  hereby  agrees  to 
pay  any  damage  done  to  growing  crops  by 
the  laying  of  pipes,  and  to  leave  the  tilling 
in  as  good  order  as  same  is  found.  In  case 
no  well  is  completed  on  said  premises  within 
12  months  from  this  date,  the  parties  of  the 
second  part  shall  pay  to  parties  of  the  first 
part,  as  rental,  at  the  rate  of  one  dollar  per 
acre  per  year,  to  be  paid  quarterly  at  close 
of  the  first  quarter  of  each  such  rental  year, 
counting  from  the  expiration  of  said  12 
months.  It  is  further  agreed  that  In  case  no 
paying  well  is  completed  on  said  premises 
within  five  years  from  the  date  hereof  this 
grant  shall  be  null  and  void  without  further 
agreement  of  the  parties  hereto.  No  well  shall 
be  drilled  within  200  feet  of  any  dwelling 
house  or  building  without  a  written  permit 
from  the  first  parties. 

"The  second  parties  shall  hare  the  right 
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to  use  Bufflelent  gas  and  water  to  run  all 
machinery  for  operating  said  wells,  also  the 
right  to  remove  all  Its  property  at  any  time, 
but  without  interference  with  first  parties' 
water  sui^ly.  Upon  abandonment  by  sec- 
ond party  of  the  premises,  or  upon  expira- 
tion of  the  rights  and  privileges  of  the  sec- 
ond parties  under  the  provisions  hereof, 
the  second  party  agrees  to  execute  full  re- 
lease to  parties  of  first  part  The  parties  of 
the  second  part  hereby  agree  to  complete  one 
test  well  on  this  block  of  leases  in  Martins- 
ville township,  Clark  county,  111.,  on  or 
before  the  Ist  day  of  May,  1005,  or  forfeit  ail 
rights  under  this  lease. 

"It  Is  understood  between  the  parties  to 
this  agreement  that  all  conditions  between 
the  parties  hereunto  shall  extend  to  their 
heirs,  executors,  administrators,  and  assigns. 
If  said  first  well  Is  found  productive  of  either 
oil  or  gas,  second  parties  further  agree  to  con- 
tinue with  due  diligence  on  this  block  of 
leases  In  Martinsville  township  as  long  as 
paying  wells  are  found.  It  Is  agreed  that  up- 
on the  payment  of  one  dollar  at  any  time 
by  the  parties  of  the  second  part,  their  suc- 
cessors or  assigns,  to  parties  of  the  first  part, 
their  successors  or  assigns,  shall  have  the 
right  to  surrender  this  lease  for  cancellation, 
after  which  all  payments  and  liabilities 
thereafter  to  accrue  under  and  by  virtue  of 
its  terms  shall  cease  and  terminate,  and  this 
lease  shall  become  absolutely  null  and  void. 
"In  witness  whereof  the  parties  hereunto 
have  set  their  hands  and  seals  this  27th  day 
of  January,  1905. 

"J.  V.  Poe.  [Seal.] 

"Mary  B,  Poe.  [Seal.] 
"Clarence  Ulrey.  [Seal.]" 
The  Instrument  was  acknowledged  by  ap- 
pellants before  a  notary  public,  and  was  filed 
for  record  In  the  recorder's  office  of  Clark 
county.  The  appellee  Ulrey  assigned  the 
lease,  except  a  one^lxteenth  Interest  there- 
in, to  the  Illinois  Oil  &  Gas  Company,  the 
other  appellee.  On  July  10.  1906,  appellants 
filed  their  bill  of  complaint  In  the  circuit 
court  of  Clark  county,  praying  the  court  to  set 
aside  the  lease  as  void  on  account  of  want 
of  mutuality,  and  because  it  was  unfair, 
harsh,  and  unconscionable,  and  also  on  the 
ground  that  appellees  had  failed  to  comply 
^wlth  the  terms  of  the  lease.  The  answer  ad- 
mitted the  execution  of  the  lease,  the  assign- 
ment of  an  Interest  to  the  appellee  the  Ill- 
inois .  Oil  &  Gas  Company,  and  averred  the 
performance  of  their  agreements  on  the  part 
of  the  appellees.  The  court  beard  the  evi- 
dence and  entered  a  decree  declaring  the 
lease  null  and  void,  setting  the  same  aside, 
and  canceling  it  as  a  cloud  upon  the  title  of 
appellants,  and  directing  appellees  to  deliver 
up  the  lease  to  be  canceled.  Appellees  remov- 
ed the  record  by  ^peal  to  the  Appellate 
Court  for  the  Third  District,  and  that  court 
reversed  the  decree,  and  remanded  the  cause, 
with  directions  to  the  chrcult  court  to  dl»- 
lulas  the  bill  for  want  of  e^ult^.    Counsel  for 


I  appellants  say  that  because  of  the  great  Im- 
portance of  the  question  of  law  involved  in 
the  case  they  applied  to  the  Appellate  Court 
for  an  appeal  upon  a  certificate  of  impor- 
tance, which  was  allowed.  The  record  is 
here  for  review  in  pursuance  of  an  order  of 
the  Appellate  Court  granting  an  appeal. 

The  first  proposition  of -counsel  for  appel- 
lants to  be  noticed  Is  their  claim  that  the 
Appellate  Court  had  no  jurisdiction  of  the 
api>eal  from  the  circuit  court,  and  that  the 
judgment  of  the  Appellate  Court  in  a  case  of 
which  It  bad  no  Jurisdiction  should  be  revers- 
ed and  the  cause  should  be  remanded  to  that 
court,  with  directions  to  dismiss  the  appeal. 
The  bill  of  complaint  alleged  that  the  prem- 
ises were  occupied  as  a  homestead  by  ap- 
pellants, and  that  the  lease  did  not  contain 
a  release  and  waiver  of  the  right  of  home- 
stead. The  answer  admitted  the  exist- 
ence of  the  homestead  estate,  and  there  was 
no  release  and  waiver  of  the  right  of  home- 
stead in  the  lease  or  the  acknowledgment; 
but  the  question  of  the  validity  of  the  Instru- 
ment on  that  groimd  was  not  raised  In  the 
circuit  court,  and  there  was  no  finding  on 
the  subject  Counsel  for  .{U)pellante  say  that 
they  did  not  raise  the  question  nor  discuss 
it  In  their  brief  or  argument  In  the  Api)eUate 
Court,  and  It  was  not  presented  In  any  way 
to  that  court.  The  appellees,  who  were  ap- 
pellants in  the  Appellate  Court,  assigned 
errors  upon  the  record  (not  involving  the 
homestead)  of  which  the  court  had  Jurisdic- 
tion, and  the  appellants,  who  were  appellees 
there,  joined  In  error,  and  submitted  the 
cause  for  decision  upon  the  errors  assigned. 
The  freehold  estate  of  homestead  was  In- 
volved in  the  circuit  court  under  the  plead- 
ings, not  because  the  lease  of  oil  and  gas 
was  a  conveyance  of  an  Interest  in  tlie  home- 
stead, but  because  of  the  rights  granted  in 
the  surface.  Oil  and  gas  are  classed  as 
minerals,  and  that  term  Is  not  confined  to 
metallic  substences,  but,  on  account  of  the 
wandering  and  vagrant  nature  of  oil  and 
gas  and  their  liability  to  escape  or  to  be 
withdrawn  to  other  lands,  they  are  not  sub- 
ject to  absolute  ownership.  They  belong  to 
the  owner  of  the  land  under  which  they  'are 
located  so  long  as  they  remain  there,  but 
when  they  escape  and  go  under  other  land 
the  title  of  the  former  owner  is  lost  The 
grant  of  oil  and  gas  is  a  grant  of  such  oil 
and  gas  as  the  grantee  may  find,  and  he  is 
not  vested  with  any  estate  in  the  oil  or  gas 
until  it  Is  actually  found.  Dill  v.  Fraze  (Ind. 
Sup.)  79  N.  E.  971 ;  Ohio  Oil  Co.  v.  Indiana, 
177  U.  8.  190,  20  Sup.  Ct.  576,  44  L.  Ed.  729. 
The  lease,  however,  gave  to  the  lessee  the 
right  to  operate  on  the  premises,  to  enter 
upon  them  at  all  times  for  the  purpose  of 
drilling  and  operating,  to  erect  and  maintain 
all  necessary  buildings  and  structures,  and 
to  lay  pipes  necessary  for  the  production  and 
transportation  of  oU  and  gas.  The  lease, 
therefore,  was  a  conveyance  of  an  Inter- 
est in  the  homestead  estate,  and  as  it  was 
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of  unlimited  duratloa  It  came  within  the 
Btatnte  relating  to  conveyances  of  sucb-lnter- 
eeta  Bmner  ▼.  Hlc^,  230  111.  636,  82  N.  B. 
888.  When  the  case  was  removed  to  the 
Appellate  Court,  however,  the  parties  who 
weret  ai^>ellee8  there  might.  If  they  chose, 
waive  the  homestead  question  And  permit  the 
Appellate  Conrt  to  decide  the  case  on  the 
errors  assigned  of  which  it  had  jnrladiction, 
and  that  is  what  they  did.  They  cannot  now 
be  permitted  to  insist  that  the  Appellate 
Oonrt  had  no  Jorisdiction  of  a  question  not 
raised  bnt  waived  in  that  court 

The  first  claim  on  the  merits  put  forward 
by  counsel  for  the  Appellants  Is  that  the 
circuit  court  was  right  hi  setting  aside  the 
lease  for  the  reason  that  the  one  dollar  named 
in  It  as  a  consideration  was  not,  in  fact,  paid. 
They  say  that  courts  of  equity  will  always 
inquire  into  the  real  consideration  of  an  in- 
sttoment,  and  will  set  It  aside  if  there  was, 
in  fact,  no  consideration  paid.  It  is  true  that 
for  the  purpose  of  applying  equitable  prin- 
ciples and  granting  equitable  remedies  a 
court  of  equity  will  inquire  into  the  real 
consideration  of  a  contract,  although  it  is 
under  seal,  and  recites  a  consideration,  if 
the  effect  Is  not  to  impair  the  Instrument  as 
a  conveyance.  That  is  done  in  cases  where 
Mpedflc  performance  of  a  contract  Is  asked 
for  (Crandall  v.  WHlig,  166  111.  238,  46  N.  E. 
755),  and  other  cases  resting  on  like  prin- 
ciples. But  while  the  recital  of  the  payment 
of  the  consideration  in  an  instrument  may  be 
contradicted  for  such  purposes,  an  acknowl- 
edgment of  such  payment  cannot  be  contra- 
dicted by  parol  for  the  purpose  of  Invalidat- 
ing the  instrument  or  impairing  Its  legal 
effect  as  a  conveyance.  Stannard  v.  Aurora, 
BIgIn  &  C!hicago  Railway  Co.,  220  III.  409, 
77  N.  B.  254.  The  Interest  of  the  appellee 
TTlrey  under  the  lease  had  been  assigned  to 
the  appellee  the  Illinois  Oil  &  Oas  Company, 
with  the  exception  of  one-sixteenth,  and 
the  purpose  of  the  allegation  in  the  bill  and 
evidence  that  the  dollar  was  not,  In  fact, 
paid,  was  to  Invalidate  the  lease,  -  which 
could  not  be  done. 

Another  ground  npon  which  It  is  contended 
that  the  circuit  court  came  to  a  correct 
conclusion  is  that  there  was  a  want  of  mutu- 
ality between  the  parties  because  the  lease 
contained  a  surrender  clause  by  which  appel- 
lees were  permitted,  upon  the  payment  of  one 
dollar  to  appellants,  to  surrender  the  lease 
for  cancellation.  It  is  argued  that  this 
I>rovl8lon  made  the  leaae  a  tenancy  at  will, 
and  also  one-sided,  harsh,  unjust,  and  there- 
fore void.  So  far  as  the  charge  that  the 
contract  was  harsh  and  unjust  Is  concerned. 
It  may  be  said  that  the  parties  were  com- 
petent to  contract  with  each  other,  and  neither 
aide  can  be  relieved  from  their'  agreements  on 
the  ground  that  they  did  not  use  good  busi- 
ness Judgment  in  entering  Into  the  contract 
There  is  no  question  of  fraud,  and  no  charge 
or  evidence  of  fraud  in  the  case ;  and,  where 
parties  who  .are  competent  In  law  and  in  < 
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fact  to  enter  into  contracts,  freely  and  volun- 
tarily contract  with  each  other,  it  is  of  the 
utmost  importance  to  them,  and  the  public 
aa  well,  that  their  agreement  shall  be  re- 
spected and  enforced  by  the  courts,  and  that 
neither  shall  be  relieved  from  the  obligation 
of  his  contract  except  upon  Bom»  certain 
ground  deemed  valid  by  the  law.  The  sur- 
render clause  in  this  lease  gave  to  the  lessee 
an  option  to  surrender  it  before  the  expira- 
tion of  the  term,  but  it  did  not  give  to  the 
lessors  any  option  to  compel  a  surrender. 
Such  options  and  contracts  are  not  Invalid  in 
the  law  (Thayer  v.  Allison,  109  111.  180),  and 
they  do  not  create  a  tenancy  at  will  (Brown 
v.  Fowler,  65  Ohio,  507,  63  N.  B.  76;  New 
American  Oil  &  Mining  Go.  v.  Troyer.  166 
Ind.  402,  76  N.  B.  253,  77  N.  B.  739).  As  the 
payment  of  the  consideration  cannot  be  dis- 
puted for  the  purpose  of  invalidating  the 
lease,  it  must  be  held  that  the  lessees  paid 
one  dollar  for  the  right  to  explore  for  oil  and 
gas,  and  also  agreed  to  do  certain  things,  and 
was  to  have  the  right  upon  a  further  pay- 
ment of  one  dollar,  to  surrender  the  lease. 
The  drcnit  conrt  could  not  rightfully  cancel 
the  lease  l)ecan8e  of  that  agreement  If  the 
court  could  do  that  in  any  case,  it  could  only 
be  where  nothing  had  been  done  under  the 
lease,  and  that  was  not  the  case  here. 

Another  ground  npon  which  it  is  insisted 
that  the  circuit  court  properly  set  aside  the 
lease  is  that  the  lessee  had  not  performed  its 
conditions  on  his  part.  The  evidence  show- 
ed that  the  appellee  Clarence  Ulrey  was  en- 
gaged in  the  business  of  procuring  leases  of 
the  same  character  as  this  one  in  the  same 
neighborhood,  and  procured  a  block  of  leases 
about  the  same  time  on  12  farms  in  the  town 
of  Martinsville,  including  this  one.  In  the 
spring  of  1905,  a  few  months  after  the  lease 
was  made,  a  test  well  was  drilled  on  land  be- 
longing to  A.  P.  Keith,  in  Martinsville  town- 
ship, adjoining  the  land  of  appellants  on  the 
south,  and  about  80  rods  from  appellants' 
land.  Gas  was  found,  and  the  well  was 
capable  of  producing  200,000  cubic  feet  of 
gas  per  day,  and  with  115  pounds  rock  pres- 
sure. There  was  no  market  for  the  gas,  and 
no  pipe  line  or  other  means  of  transportation 
to  a  market,  and  the  well  was  shot  eased, 
tubed,  packed,  and  equipped  with  appliances 
used  in  gas  wells  to  pipe  gas  to  market,  and 
was  left  In  that  condition,  awaiting  means 
of  transportation.  Another  well  was  drilled 
to  a  depth  of  about  600  feet  on  the  fann  of 
John  McNurland,  which  cornered  with  ap- 
pellants' land,  and  the  well  was  about  8  rods 
from  appellants'  line.  The  McNurland  well 
showed  gas,  but  a  flow  of  salt  water  was 
struck  which  destroyed  the  value  of  the  well, 
and  It  was  abandoned.  The  appellants  say 
that  the  McNurland  land  was  not  in  the 
same  block  of  leases,  bnt  A.  P.  Keith,  John 
Carper,  and  Wheeler  Baker,  all  testifying  for 
the  appellants,  said  that  it  was.  The  land 
was  at  the  comer  of  appellants'  farm,  and 
we  cannot  find  anything  to  justify  us  in  say- 
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ing  that  appellants'  witnesses  were  wrong. 
The  test  well  was  completed  within  the  time 
agreed  upon,  but  no  well  was  completed  on 
appellants'  farm  within  12  months  from  the 
date  of  the  lease,  and  the  appellees  exer- 
cised their  option  to  pay  as  rental  one  dol- 
lar per  "acre  per  year,  to  be  paid  quarterly, 
and  they  tendered  such  rental  to  the  appel- 
lants at  the  end  of  each  quarter,  and  it  was 
refused.  The  parties  agreed  upon  an  amount 
to  be  paid  as  compensation  for  the  rights 
granted  by  the  lease  in  case  the  well  should 
not  be  drilled  upon  appellants'  laud  within 
12  months,  and  we  do  not  see  how  they  can 
be  relieved  from  their  contract  voluntarily 
entered  into. 

Counsel  for  appellants  Insist  that  there 
was  an  implied  agreement  that  the  lessee 
would  drill  wells  to  reasonably  develop  the 
farm  for  the  production  of  oil  and  gas,  and 
that  the  lease  could  be  canceled  by  the  court 
and  the  rights  under  it  forfeited  for  a  fail- 
ure to  do  so,  and  that  the  lease  might  be  for- 
feited for  a  failure  to  drill  the  well,  although 
compensation  was  agreed  upon.  The  argu- 
ment would  have  greater  force  if  the  lease 
had  not  contained  a  provision  that  it  could 
be  forfeited  for  a  failure  to  complete  a  test 
well  on  the  block  of  leases  t>efore  the  1st  day 
of  May,  1005.  That  agreement  would  imply 
an  exclusion  of  other  grounds  of  forfeiture, 
and  the  agreement  for  compensation  effectu- 
ally excludes  a  forfeiture  not  stipulated  for. 
The  remedy  for  the  breach  of  that  contract 
would  be  by  an  action  for  damages.  Harris 
v.  Ohio  Oil  Co.,  57  Ohio  St.  118,  48  N.  E. 
502.  The  case  of  Coffinberry  v.  Sun  Oil  Co., 
68  Ohio  St  488,  67  N.  B.  1069,  confidently  re- 
lied upon  by  the  appellants  on  this  question, 
does  not  sustain  their  position  that  a  breach 
of  an  implied  covenant  will  work  a  forfeiture 
of  a  lease  of  tliis  kind.  The  case  presented 
by  the  petition,  which  was  held  to  state  a 
good  cause  of  action,  was  that  there  was  a 
breach  of  an  expressed  provision  of  a  lease, 
and  the  lessee  had  for  several  years  refused 
to  drill  wells,  or  permit  the  plaintiff,  or  any 
one  for  him,  to  drill  and  test  the  balance  of 
the  farm,  and  not  only  refused  to  further 
drill  and  develop  the  lands  as  he  had  agreed 
to  do,  but  also  refused  to  protect  the  exterior 
lines  of  the  leased  premises  from  several  pro- 
ducing oil  wells  already  drilled  and  in  opera- 
tion on  adjoining  lands. 

It  is  contended  that  there  was  a  failure 
to  comply  with  the  terms  of  the  lease  which 
provided  that,  if  the  first  well  was  found  to 
be  productive  of  either  oil  or  gas,  the  lessee 
would  continue  with  due  diligence  to  drill 
wells  in  the  block  of  leases  as  long  as  paying 
wells  should  be  found.  The  drilling  of  well's 
on  the  11  other  farms  in  tlie  block  of  leases 
would  probably  not  be  a  benefit  to  the  appel- 
lants, as  there  would  be  a  likelihood  of  with- 
drawing the  oil  and  gas  from  under  their 
land  for  the  benefit  of  others;  but,  taking 
the  fair  interpretation  of  the  agreement  to 
be  that  the  lessee  would  proceed  with  due  dili- 


gence to  drill  wells  on  appellants'  lands  with 
the  other  lands,  the  remedy  for  a  breach  of 
the  agreement  is  not  to  be  found  in  a  for- 
feiture of  tlie  lease  but  in  an  action  ^or  dam- 
ages. The  evidence  in  this  case  was  that 
there  was  no  pipe  line  into  whlbh  oil  or  gas 
could  be  delivered ;  that  the  land  was  In  what 
a  witness  termed  "wild  cat  territory,"  which 
he  explained  to  be  of  a  purely  speculative  na- 
ture ;  that  for  want  of  any  means  of  trans- 
portation there  could  t>e  no  paying  well  at  the 
time  if  ever  so  many  wells  were  drilled ;  and 
that  the  expense  of  drilling  weils  would  not 
be  compensated  when  there  was  no  way  of 
disposing  of  the  product. 

We  conclude  that  the  Judgment  of  the  Ap- 
pellate Court  was  right,  and  it  la  afBrmed. 

Judgment  affirmed. 


(2a  tn.  GO) 
CITY  OP  DECATDR  v.  VADGHAN  et  «L 
(Supreme  Court  of  Illinois.    Feb.  20,  1908.) 

1.  Eminent  Domain— Condemning  Land  for 
A  Street— AwAED  of  Commissioneks— Con- 
clusiveness. 

In  a  proceeding  by  a  city  to  condemn  land 
for  a  street,  the  city  on  appeal  by  the  land- 
owners from  the  award  of  the  commiBsionei'H  ap- 
pointed under  Local  Improvement  Act,  §  14 
(Kurd's  Rev.  St.  1905,  c.  24,  {  620),  to  report 
the  compensation  to  be  pade  to  the  owners, 
which  report  is  by  section  23  (section  529) 
prima  facie  evidence  of  the  amount  to  be  award- 
ed, etc.,  may  contradict  the  report,  since,  on 
the  owners  challenging  its  correctness,  the  ques- 
tion is  open  to  either  party. 

2.  Appeai.  —  Review  —  Uibcbbtion  of  Tbial 
Court— Obder   of   Proof- Abuse   of  Dia- 

CBETION. 

The  order  of  proof  and  the  right  of  plain- 
tiff to  offer  in  the  first  instance  evidence  to 
anticipate  the  defense  are  within  the  discretion 
of  the  trial  court ;  and,  where  the  discretion 
is  abused,  and  injury  to  the  party  complaining 
results  from  the  admission  of  evidence  out  of  its 
logical  order,  the  court,  on  appeal,  will  reverse 
the  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  38ol.] 

3.  Tbiai/— Oboeb  of  Proof. 

The  court,  in  permitting  a  city  In  a  pro- 
ceeding by  it  to  condemn  land  for  a  street  to 
offer  evidence  in  chief  to  contradict  the  report 
of  the  commissioners  on  appeal  by  the  iind- 
Qwners  from  the  award  of  the  commissioners, 
did  not  abuse  its  discretion  resulting  in  injury 
to  the  owners,  where,  after  the  city  had  rested, 
the  landowners  were  permitted  to  examine  as 
many  witnesses  as  they  wished,  and  where  it 
was  not  claimed  that  they  would  Iiave  introduced 
any  more  or  different  testimony  if  the  city  had 
been  required  to  introduce  its  evidence  in  re- 
buttal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  i  147.] 

4.  Eminent  Domain— Award  of  Compensa- 
tion—Weiqiit  OF  Evidence. 

Where,  in  proceedings  by  a  city  to  con- 
demn land  for  a  street,  eight  witnesses  testified 
for  the  city  and  six  testified  for  the  landown- 
ers, and  the  junr  viewed  the  premises,  a  ver- 
dict, supported  by  the  testimony  of  ttie  eieht 
witnesses,  would  not  be  disturbed  as  contrary  to 
the  weight  of  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  S  544  j 
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5.   SaKK— GOKFEKSATIOIt— VALUX  FOB  SPECIAI. 

Use. 
In  a  proceeding  by  a  city  to  condemn  land 
for  a  street,  evidence  that  the  land  souKbt  to 
be  taken  had  a  special  value  to  the  owners  be- 
cause of  the  relationship  of  the  owners,  and  be- 
caase  the  lands  were  adjoininfc  lots  in  a  resi- 
deDce  section  of  the  city,  and  specially  suitable 
for  the  location  of  a  family  settlement,  was 
properly  excluded. 

[iid.  Note. — For  cases  in  point,  see  Cent.  Dix. 
vol.  18.  Eminent  Domain,  t  356.] 

Appeal  from  Macon  CJounty  Court;  O.  W. 
Smith,  Judge. 

Proceedings  by  the  city  of  Decatur  to  Con- 
demn the  lands  of  William  F.  Vaughan  and 
otbers  for  a  street  From  judgments  award- 
ing damages,  the  landowners  appeal.  Af- 
firmed. 

Le  Forgee  &  Vall,  for  appellants.    W.  Kay 
Boggess,  for  appellee. 
• 

FARMER,  J.  This  Is  a  Joint  appeal  by  ap- 
pellants from  a  Judgment  of  the  county  court 
of  Macon  county  In  a  condemnation  proceed- 
ing. In  January,  1907,  the  city  of  Decatur 
adopted  an  ordinance  for  the  opening  of  a 
street  50  feet  wide,  running  north  and  south 
through  a  block  between  Wood  and  Main 
streets.  Said  Wood  and  Main  streets  run 
east  and  west,  and  there  Is  no  *Btreet  be- 
tween them.  Main  street  is  the  next  street 
north  from  Wood  street.  McClelland  avenue 
nms  north  and  south,  but  extends  no  farther 
north  than  Wood  street  It  was  proposed  by 
the  ordinance  to  open  this  street  north  from 
Wood  to  Main  street  To  do  this  would  take 
an  entire  lot  belonging  to  W.  F.  Vaughan 
which  fronted  Wood  street  and  extended  north 
half  way  through  the 'block,  also  an  en.tlre 
lot  belonging  to  B.  Head  which  fronted  Main 
street  and  extended  south  half  way  through 
the  block  to  the  north  line  of  W.  F.  Vaughan's 
lot  These  lots  were  Just  90  feet  wide,  which 
was  tbe  width  of  the  proposed  street.  Next 
east  of  the  lot  of  W.  F.  Vaughan  proposed 
to  be  taken  he  owned  another  lot  upon  which 
bis  residence  was  located,  and  next  east  of 
the  lot  of  Bead  proposed  to  be  taken  Hugh 
A.  Vaughan  owned  a  lot  upon  which  his  resi- 
dence was  located.  The  west  line  of  these 
lots  of  W.  F.  and  Hugh  A.  Vaughan  was  tbe 
east  line  of  the  street  proposed  to  be  opened. 
A  bam  that  appears  to  have  been  owned 
jointly  by  Head  and  Hugh  A.  Vaugnan  oc- 
cupied a  part  of  the  south  end  of  their  lots, 
the  line  between  the  lot  passing  through  the 
middle  of  the  bam.  There  was  no  other 
building  on  Head's  lot,  and  no  building  on 
tbe  lot  of  W.  F.  Vaughan  proposed  to  be 
taken.  Commissioners  were  appointed,  In 
pursuance  of  the  provisions  of  tbe  local  Im- 
provement act,  to  "Investigate  and  report  to 
the  court  tbe  Just  compensation  to  be  made 
to  the  respective  owners  of  private  property 
which  will  be  taken  or  damaged  for  the  said 
improvement,  and  also  what  real  estate  will 
be  benefited  by  such  improvemeut,  and  the 
amount  of  such  benefits  to  each  parcel."    Lo- 


cal Improvement  Act,  J  14  (Uurd's  Rev.  St 
1905,  o.  24,  s  5^).  The  commissioners  report- 
ed that  tbe  just  compensation  for  taking  the 
appellant  Head's  lot  was  $2,070,  and  tbe  Just 
compensation  for  taking  appellant  W.  F. 
Vaughan's  lot  was  $1,700.  As  to  the  lots  of 
W.  F.  and  H,  A.  Vaughan  not  taken,  they 
reported  each  of  said  lots  would  be  damaged 
$150,  and  each  would  be  benefited  $150  by 
the  proposed  Improvement  Said  report  was 
filed  May  6,  1907,  and  In  July  following  a 
summons  was  Issued  against  the  owners  of 
said  'lots,  returnable  August  19th,  in  pursu- 
ance of  the  provisions  of  the  local  Improve- 
ment act  On  the  19th  of  August  Head  and 
W.  F.  Vaughan  filed  objections  to  the  report 
of  the  commissioners  as  to  the  Just  compen- 
sation they  were  entitled  to  for  property 
taken,  on  the  ground  that  the  property  was 
worth  much  more  than  the  amount  named  In 
the  commissioners'  report.  W.  F.  and  Hugh 
A.  Vaughan  also  filed  objections  to  the  report 
of  the  said  commissioners  as  to  the  amount 
of  damages  and  assessments  of  benefits 
against  their  property  not  taken,  on  the 
ground  that  their  lots  were  damaged  much 
more  and  benefited  much  less  ■  than  tbe 
amounts  named  In  the  commissioners'  report. 
A  Jury  was  summoned,  and  a  trial  entered 
upon  September  17th  and  concluded  Septem- 
ber 18th.  The  jury  returned  a  verdict  find- 
ing that  the  amount  Head  was  entitled  to  as 
just  compensation  for  property  taken  was 
$1,800,  and  the  amount  W.  F.  Vaughan  was 
entitled  to  as  compensation  for  property  tak- 
en was  $1,100.  The  jury  also  found  that 
H.  A.  Vaughan's  lot  not  taken  was  damaged 
$100  and  benefited  $100,  and  tha.  W.  F. 
Vaughan's  lot  not  taken  was  damaged  $52.50 
and  benefited  $72.50.  Appellants  moved  for 
a  new  trial,  but  their  motions  were  overraled, 
and  judgments  entered  upon  the  verdicts  of 
the  Jury,  from  which  judgments  they  have 
prosecuted  this  appeal. 

Numerous  errors  are  assigned,  but  only 
three  are  discussed  In  the  brief  and  argu- 
ment of  counsel.  It  Is  first  urged,  and  the 
principal  part  of  the  brief  and  argument  of 
appellants  Is  devoted  to  that  proposition, 
that  "It  was  error  to  permit  the  city.  In  Its 
case  In  chief,  to  contradict  the  report  of  the 
commissioners."  On  the  trial  the  court  per- 
mitted appellee  to  call  and  examine  witness- 
es as  to  the  value  of  the  property  sought  to  be 
taken  and  as  to  damages  and  benefits  to  prop- 
erty not  taken,  before  the  appellants  had  in- 
troduced any  testimony.  Section  23  of  the 
local  improvement  act  (section  529)  makes 
the  report  of  the  commissioners  prima  facie 
evidence  of  the  amount  of  compensation  to 
be  awarded  and  of  the  benefits  to  be  assessed. 
and  appellants  contend  that  the  city  is  bound 
by  the  report,  and  can  offer  no  evidence  In 
chief  contradictory  of  It  It  Is  argued  that 
as  prior  to  the  passage  of  the  present  provi- 
sions of  the  local  Improvement  act,  relating 
to  the  appointment  of  commissioners  to  ascer- 
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tain  and  report  the  just  compensation  to  be 
paid  for  property  taxen  and  damaged,  no 
other  method  was  provided  whereby  a  city 
could  condemn  property  except  by  filing  a 
petition  for  that  purpose  in  the  first  instance, 
and  as  the  report  of  the  commissioners  is 
prima  facie  evidence  of  the  ajpaount  of  com- 
pensation to  l>e  awarded,  it  is  the  evident  in- 
tent and  purpose  of  the  act  that  on  tlie  hear- 
ing the  city  should  not  be  permitted  to  offer 
testimony  contradictory  to  the  report,  before 
its  correctness  as  to  the  amount  of  com- 
pensation awarded  has  been  attacked  by  tes- 
timony offered  by  the  property  owner.  It  is 
said,  as  the  city  Is  not  permitted  to  purchase 
the  property  sought  to  be  condemned  by  priv- 
ate agreement  with  the  owners,  the  rei)ort  of 
the  commissioners  la  to  be  taken  as  an  offer 
by  the  city  to  pay  the  owner  of  the  property 
the  amount  of  compfflisatlon  named  in  the 
report,  and,  after  making  the  offer.  It  would 
be  inconsistent  to  allow  it  to  come  into  court 
and  attempt  to  prove  that  it  had  offered  too 
much.  Whether,  if  the  property  owner  sig- 
nified his  willingness  to  acc^t  the  amount 
named  in  the  commissioners'  report,  and,  in 
the  absence  of  any  objections  filed  by  him  to 
said  report,  the  city  would  be  authorized  to 
Introduce  proof  contradictory  to  it.  Is  not 
presented  by  this  record.  In  audi  a  case  the 
introduction  of  the  commissioners'  report 
would  make  a  prima  facie  case  of  just  com- 
pensation to  be  paid,  and  the  jury  would  be 
justified,  upon  that  evidence  alone,  in  award- 
ing the  amounts  therein  named.  In  this  case, 
however,  appellants  expressed  their  dissatis- 
faction with  the  report  of  the  commissioners 
and  their  unwillingness  to  accept  the  compen- 
sation therein  named  by  filing  objections  to 
It  and  bringing  witnesses  into  court  to  prove 
its  Incorrectness.  The  commissioners  were 
not  the  agents  of,  and  acting  for,  the  city,  but 
were  the  agents  of  the  law,  acting  for  neither 
party  but  in  the  discharge  of  a  duty  imposed 
by  a  general  law,  and,  when  the  property 
owners  challenged  the  correctness  of  their 
report  by  filing  objections  to  It,  In  our  opin- 
ion the  question  was  then  open  to  either  par- 
ty to  prove  the  amount  of  Just  compensation 
that  should  be  awarded,  whether  more  or 
less  than  that  named  in  the  report.  The  re- 
port would  still  be  prima  facie  evidence,  but 
would  not  be  conclusive  on  either  party. 

Appellants  concede  the  city  would  have 
been  entitled  to  introduce  proof  In  rebuttal 
contradictory  to  the  report  of  commissioners. 
In  their  reply  brief  they  say:  "For  tne  pur- 
pose of  rebuttal  the  city  is  at  perfect  liberty 
to  introduce  any  amount  of  evidence  in  sup- 
port of  the  report,  or  (appellants  concede) 
perhaps  even  to  contradict  it."  If  that  is  a 
correct  theory,  It  would  not  follow  that,  be- 
cause the  court  permitted  the  city  to  Intro- 
duce, in  chief,  testimony  that  was  properly 
rebuttal  testimony,  the  Judgment  must  nec- 
essarily be  reversed.  "The  regular  and  logi- 
cal order  of  proof  was  established  to  prevent 
delay  and  unnecessary  waste  of  time,  but  It 
Is  by  no  means  a  bard  and  fast  rule.    It  was 


established  for  the  convenience  of  the  court, 
and  by  the  great  weight  of  authority  the 
court  may  modify  it  in  its  discretion."  15 
Ency.  of  PI.  &  Pr.  383.  In  Mayer  v.  Bren- 
slnger,  180  111.  110,  120,  64  N.  B3.  1S9,  163,  72 
Am.  St.  Rep.  196,  It  was  said:  "The  order 
In  wlilch  evidence  should  be  heard,  and  the 
right  of  the  plaintiff  to  proceed  in  the  first 
Instance,  with  proof  to  anticipate  the  de- 
fense, are  matters  of  discretion,  resting  sole- 
ly with  the  judge  before  whom  the  trial  is 
had,  and  are  not  subject  to  revision  or  excep- 
tion. In  Dimick  v.  Downs,  82  111.  S70,  we 
said:  'Although  this,  strictly,  should  have 
been  rebutting,  yet,  when  its  materiality  was 
foreshadowed  by  the  line  of  the  defense,  it 
was  within  the  discretion  of  the  court  to 
admit  it  in  advance  of  the  evidence  which 
It  was  to  rebut'  How  far  the  plaintiff  should 
proceed  in  his  proof  In  anticipation  of  the 
defense  Is  regulated  by  the  discretion  of  the 
judge,  according  to  the  circumstances  of  the 
case."  Where  this  discretion  is  abused,  and 
injury  to  the  opposite  party  results  from  the 
admission  of  evidence  out  of  Its  logical  order. 
It  would  constitute  reversible  error.  In  this 
case  there  does  not  appear  to  have  been  any 
Injury  to  appellants  resulting  from  the  order 
in  which  the  testimony  was  Introduced.  Af- 
ter the  city  had  rested  its  case  appellants 
were  permitted  to  call  and  examine  as  many 
witnesses  as  they  wished,  and  it  is  not  claim- 
ed they  would  have  Introduced  any  more  or 
different  testimony  if  the  city  had  been  re< 
quired  to  Introduce  its  evidence  In  rebuttal. 

It  Is  next  contended  the  verdict  of  the  jury 
was  contrary  to  the  weight  of  the  evidence. 
It  la  sufficient  to  say  upon  this  proposition 
that  the  testimony  offered  by  the  city  tended 
to  support  the  finding  of  the  jury,  while  that 
offered  by  appellants  tended  'to  show  they 
would  be  Injured,  on  account  of  property 
taken  and  damaged,  to  a  greater  amount  than 
that  found  by  the  Jury.  Eight  witnesses  tes- 
tified for  the  city,  and  appellants  and  six 
other  witnesses  testified  in  their  behalf.  In 
addition  *'o  bearing  this  testimony,  the  jury 
viewed  tne  premises,  and  we  would  not  be 
justified  In  disturbing  their  finding  on  the 
ground  that  it  was  contrary  to  the  weight  of 
the  evidence. 

The  third  and  last  proposition  urged  for  a 
reversal  of  this  judgment  is  the  refusal  of  the 
court  to  permit  appellants  to  prove  that  the 
lots  had  a  q)ecial  value  to  them  over  and 
above  the  market  value  of  the  land.  Hugh 
A.  Vaughan  was  a  son  of  W.  P.  Vaughan  and 
a  brother-in-law  of  Head,  and  by  reason  of 
this  relationship  of  the  parties  and  the  lots 
being  In  a  residence  section  of  the  city  it 
was  claimed  the  location  was  a  sort  of  family 
settlement  and  the  lota  had  a  special  value  on 
that  account  above  their  market  value.  The 
court  was  clearly  right  In  refusing  to  con- 
sider this  as  an  element  enhancing  the  value 
of  the  property. 

The  judgment  of  the  county  court  ia  af- 
firmed. 

Judgment  afllrmed. 
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WATFORD  Oil.  ft  GAS  CO.  T.  SHIPMAN 
et  al. 

(Sapreme  Court  of  Illinois.    Feb.  20,  1906.) 

1.  Pashtioh— Acxions  fok— Tiruc  to  Sup- 

POBT. 

Where  a  co-tenant  leased  the  lands  held  in 
common  to  plaintiff  for  the  purpoee  of  drilling 
and  operating  for  oil  and  gas,  oat  afterwards 
with  the  other  co-tenants  granted  the  oil  and 
gas  rights  to  another  person,  plaintiff,  to  secure 
the  interest  granted  him,  cannot  liave  com- 
pulsory partition,  either  of  the  oil  and  gas  apart 
from  the  land,  or  of  the  land  itself,  since  such  a 
lease,  being  merely  a  grant  of  the  privilege  to 
enter  and  prospect,  and  not  giving  a  title  to  the 
oil  or  gas  tmtil  such  products  are  found,  is  not 
a  conveyance  of  the  interest  of  one  co-tenant  in 
the  common  property,  or  any  part  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38.  Partition,  {  52.] 

2.  Mines  ahd  Minebaus  — Corvetahcbs  — 
Effect  of  Setebance  of  Owkerbhip  or 
Sdbface  and  of  Minebai.8. 

Oil  and  gas,  while  in  the  earth,  unlike  solid 
minerals,  are  not  the  subject  of  ownership  dis- 
tinct from  the  soil,  and  a  grant  of  the  oil  and 
P&,  therefore,  is  a  grant,  not  of  the  oil  that  is 
in  the  ground,  bat  of  such  a  part  thereof  as 
the  grantee  may  find,  and  passes  nothing  which 
can  be  the  sabject  of  an  ejectment  or  ouer  real 
action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mines  and  Minerals,  §S  134,  153-151] 

3.  Same— "Fbeehold  Interest." 

The  right  to  go  upon  land  and  occupy  it 
for  the  purpose  of  prospecting,  if  of  unlimited 
duration,  is  a  "freehold  interest,"  but  such  in- 
terest being  vested  for  a  specific  purpose,  be- 
comes extinct  when  the  purpose  is  accomplished, 
or  the  work  is  abandoned. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2968.] 

4.  Pastition  —  Actions  fob  Pabtttion  — 
Bight  to. 

A  co-tenant  leased  the  lands  held  in  com- 
mon to  plaintiff  for  the  purpose  of  drilling  and 
operating  for  oil  and  gas.  The  lease  provided 
that  the  lessee,  upon  payment  of  a  dollar,  might 
surrender  the  lease.  Thereafter  the  co-tenants 
granted  the  oil  and  gas  rights  to  another  person. 
Held,  that  the  option  to  terminate  the  lease  at 
any  time  deprived  plaintiff  of  the  right  to 
specific  performance,  directly  or  indirectly,  un- 
til he  had  performed  the  contract  or  placed  him- 
self in  such  position  that  he  might  be  compelled 
to  perform  it  on  his  part,  and  hence  he  cannot 
have  a  compulsory  partition  either  of  the  oil 
and  gas  wart  from  the  land,  or  of  the  land  it- 
self. 

B.  Specific   Febfobhance  — Defenses  — En - 

FOBCEMENT      INEFFECTUAL  — OlL      AND      GAS 

Leases— Option  to  Subbendeb— EIffbct. 
A  lease  of  land  to  another  to  prospect  for 
oil  or  gas,  which  provides  that  the  lessee  upon 
payment  of  a  dollar  may  surrender  the  lease, 
b  not  void  ab  initio  for  want  of  mutuality,  but 
it  deprives  the  party  for  whose  benefit  it  is 
made  of  relief  in  the  nature  of  specific  perform- 
ance, since,  if  such  relief  were  granted,  the 
lessee  could  nullify  the  decree  by  exercising  his 
option,  and  equity  will  not  do  a  vain  thing  by 
settling  the  rights  of  parties  which  one  of  them 
may  set  aside  at  will. 

Appeal  from  Clrealt  Court,  Crawford  Coun- 
ty; B.  E.  Newlln,  Judge. 

Action  by  the  Watford  Oil  &  Gas  Company 
against  Nancy  E.  Shlpnian  and  others.  From 
a  decree  dismissing  the  bill  for  wnnt  of 
equity,  complainant  appeals.    Aflirmed. 


The  Watford  Oil  &  Gas  Company  filed  \tb 
bill  in  chancery  against  Nancy  E.  Shlpman 
and  others  in  the  circuit  court  of  Crawford 
county  praying  for  an  injunction  and  for 
partition.  A  demurrer  was  sustained  to  the 
bill;  and  the  complainant  electing  to  stand 
by  its  bill,  a  decree  dismissing  the  bill  for 
want  of  equity  was  entered,  from  which  the 
complainant  below  prosecutes  this  appeal. 

From  the  averments  of  the  bill  It  appears 
that  the  lands  in  question  were  owned  by 
Nancy  E.  Shlpman,  Lewis  Hicks,  Betta  Dong- 
las,  and  William  Hicks,  as  tenants  In  com- 
mon. In  the  following  proportions :  Nancy  E. 
Shlpman  one-tenth,  and  the  other  three  co- 
tenants  three-tenths  each;  Nancy  E.  Ship- 
man  also  holding  a  life  estate  In  the  prem- 
ises. On  February  6,  1906,  Nancy  B.  Ship- 
man  and  her  husband  executed  an  instru- 
ment called  an  "oil  lease,"  by  which  the 
whole  of  the  premises  were  granted,  demised, 
and  let  to  one  D.  K.  Gnncheon,  trustee,  for 
the  purpose  of  drilling  and  operating  for 
oil  and  gas,  laying  pipe  lines,  building  tanks, 
stations,  and  other  structures  thereon  to 
take  care  of  the  products.  It  was  stipulated 
that  the  lease  should  remain  In  force  tor  the 
term  of  one  year  from  its  date,  and  as  long 
thereafter  as  the  premises  should  be  operated 
for  the  purpose  of  producing  oil  or  gas,  or  so 
long  as  oil  or  gas  was  produced  in  paying 
quantities.  The  consideration  for  said  lease 
was  one  dollar  and  one-eighth  part  of  all  the 
oil  produced  and  saved  from  these  premises, 
and  a  rental  of  $200  per  year  for  each  gas 
well  drilled  on  the  premises,  the  product 
from  which  is  marketed  and  used.  The  lease 
provided  that  it  was  to  be  void,  unless  a  well 
shall  be  commenced  on  the  premises  within 
45  dajra  of  the  date  thereof,  or  unless  the 
lessee  shall  pay  at  the  rate  of  25  cents  per 
acre,  quarterly,  for  each  additional  three 
months  such  completion  is  delayed  after  the 
expiration  of  the  46  days.  The  lease  provid- 
ed also  that  the  lessee  or  his  successors  or 
assigns  should  have  the  right,  upon  payment 
of  one  dollar,  to  surrender  the  lease  for  can- 
cellation, after  which  all  payments  and  lia- 
bilities thereafter  to  accrue  shpuld  cease  and 
determine,  and  the  lease  become  absolutely 
null  and  void.  The  lease  contained  other 
provisions  which  ve  do  not  regard  as  ma- 
terial to  an  understanding  of  the  questions 
arising  in  the  case. 

The  lease  was  duly  recorded,  and  by  suc- 
cessive assignments  the  leasehold  passed  to 
appellant.  It  appears  that  the  lessee  did  not 
begin  the  boring  of  a  well  within  45  days  of 
the  date  of  the  lease,  but  that  under  the 
terms  of  the  lease  $40  was  paid  to  and  ac- 
cepted by  Nancy  E.  Shlpman  on  the  22d  day 
of  March,  1906,  being  rentals  in  advance  at 
25  cents  per  acre  for  the  three  months  next 
ensuing  thereafter.  It  is  averred  in  the  bill 
that  before  the  expiration  of  the  quarter  for 
which  the  rentals  were  paid  the  lessee  tend- 
ered Nancy  E.  Shlpman  $40  for  the  quarter 
commencing  June  ^  1906,  which  was  refus- 
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ed  by  ber.  Tbe  bill  alleges  tbat  tbereafter 
the  amount  of  money  due  under  tbe  lease 
was  deposited  in  a  banit  to  tbe  credit  of  Nan- 
cy E.  Sbipman.  Tbe  bill  avers,  in  general 
.terms,  tbat  all  of  tbe  conditions  of  tlie  lease 
bave  been  fully  performed  and  complied  with 
by  tbe  lessee.  It  is  cbarged  in  tbe  bill  that 
Nancy  E.  Sbipman  and  all  of  tbe  other  co- 
tenants  have  entered  Into  another  agreement 
with  Lemuel  Neely,  trustee,  by  which  they  are 
attempting  to  defeat  and  destroy  tbe  rights  of 
tbe  appellant  under  Its  said  lease,  and  that 
Lemuel  Neely  has  employed  the  St.  Mary's 
Drilling  Company  and  Diclc  Clover,  and  tbat 
Clover  and  the  drilling  company,  and  other  of 
their  agents  and  employes,  bave  entered  up- 
on and  taken  possession  of  a  portion  of  said 
demised  premises,  and  are  digging  up  the 
ground,  drilling  and  prospecting  for  oil  and 
gas  on  said  premises,  and  are  threatening  to 
take  tbe  oil  and  gas  under  tbe  surface  of 
said  land  and  convert  the  same  to  tbeir  own 
use,  wblcb,  it  is  cbarged,  is  waste,  and  will 
iresult  in  Irreparable  Injury  to  tbe  leasehold 
estate  belonging  to  the  appellant. 

The  prayer  of  the  bill  is  for  an  injunction 
to  prevent  the  acts  of  alleged  waste,  and  also 
for  a  division  and  a  partition  ot  the  premises 
between  Nancy  E,  Shipman  and  tbe  other  co- 
tenants,  ^nd  tbat  the  interest  of  Nancy  B. 
Sbipman  may  be  designated  and  set  off  to 
ber,  and  tbat  appellant  be  permitted,  by  the 
decree  of  the  court,  to  go  upon  such  portion 
of  said  premises  as  may  be  set  off  to  tbe 
said  Nancy  E.  Sbipman  and  to  develop  the 
same  for  oil  and  gas  under  tbe  terms  of  said 
lease. 

Eagleton,  Baker  &  Wesner  and  George  O. 
Dix,  for  appellant.  Parker  &  Newlin  and 
Jay  A.  Hindman,  for  appellees. 

VICKERS,  J.  (after  stating  tbe  facts  as 
above).  Appellant  bad  no  right  to  a  com- 
pulsory partition  either  of  tbe  oil  and  gas, 
considered  separately  from  tbe  land,  or  of 
tbe  land  itself.  Tlie  lease  upon  which  it 
predicates  its  rights  Is  not  a  conveyance  of 
the  interest  of  one  co-tenant  in  tbe  common 
property,  or  tUxy  part  thereof.  A  lease  of 
land  to  enter  and  prospect  for  oil  or  gas  is 
a  grant  of  a  privilege  to  ^nter  and  prospect, 
but  does  not  give  a  title  to  tbe  oil  or  gas 
until  such  products  are  found.  In  tbe  eye 
of  tbe  law  oil  and  natural  gas  are  treated 
as  minerals,  but  they  possess  certain  peculiar 
attributes  not  common  to  other  minerals 
which  have  a  fixed  and  permanent  situs. 
Owing  to  their  liability  to  escape,  these  min- 
erals are  not  capable  of  distinct  ownership 
In  place.  Oil  and  gas,  while  in  the  earth, 
unlike  solid  minerals,  cannot  be  tbe  subject 
of  a  distinct  ownership  from  tbe  soil.  A 
grant  to  the  oil  and  gas  passes  nothing  which 
can  be  tbe  subject  of  an  ejectment  or  other 
real  action.  It  is  a  grant,  not  of  tbe  oil  that 
is  in  tbe  ground,  but  to  such  part  thereof  as 
tbe  grantee  may  find.    Barringer  &  Adams  on 


Mines  and  Mining,  pp.  80,  81;  Dark  v. 
Johnston,  55  Pa.  164,  93  Am.  Dec.  732 ;  Shep- 
herd v.  McOalmont  Oil  Co.,  38  Hun  (N.  Y.) 
87;  Wood  County  Petroleum  Co.  v.  West 
Virginia  Transportation  Co.,  28  W.  Va'.  210, 
57  Am.  Rep.  659 ;  Hall  v.  Vernon,  47  W.  Va. 
297,  34  a  E.  764,  81  Am.  St.  Rep.  791.  The 
right  to  go  upon  the  land  and  occupy  it  for 
tbe  purpose  of  prospecting,  if  of  unlimited 
duration,  is  a  freehold  Interest  (Biomer  v. 
Hicks,  230  HI.  536,  82  N.  E.  888) ;  but  such 
interest,  being  vested  for  a  specific  purpose, 
becomes  extinct  .when  tbe  purpose  is  accom- 
plished, or  the  work  is  abandoned  (1  Cur- 
rent Law,  900). 

Aside  from  the  imperfection  in  the  title  of 
the  appellant  above  pointed  out,  there  is 
another  reason  why  a  court  of  equity  will 
refuse  appellant  the  relief  sought.  The  lease 
in  question  contains  tbe  following  clauser 
"It  is  expressly  agreed  that  upon  the  pay- 
ment of  one  dollar  by  tbe  parties  of  the  sec- 
ond part,  their  successors  or  assigns,  to  the 
party  of  the  first  part,  their  heirs  or  assigns, 
they  shall  bave  the  right  to  surrender  this 
lease  for  cancellation,  after  which  all  pay- 
ments and  liabilities  thereafter  to  accrue  un- 
der and  by  virtue  of  its  terms  shall  cease 
and  determine  and  this  lease  absolutely  be- 
come null  and  void."  Under  this  clause  ap- 
pellant may  surrender  tbe  lease  for  cancel- 
lation at  any  time,  and  thereby  relieve  Itself 
from  all  future  liability  under  it.  Tbe  op- 
tion of  appellant  to  terminate  tbe  lease  at 
any  time  upon  payment  of  one  dollar  deprives 
appellant  of  the  right  to  specific  performance, 
directly  or  indirectly,  until  It  has  performed 
tbe  contract,  or  placed  itself  in  such  posi- 
tion tbat  it  may  t>e  compelled  to  perform  the 
contract  on  its  part.  If  tbe  relief  here  sought 
should  be  granted,  appellant,  under  tbe  can- 
cellation clause  of  tbe  lease,  may  nullify  the 
decree  by  exercising  its  option  not  to  pro- 
ceed further.  A  court  of  equity  will  not  do 
a  vain  and  useless  thing  by  rendering  a  de- 
cree settling  the  rights  of  parties  which  one 
of  them  may  set  aside  at  bis  will.  Page 
on  Contracts,  8  1019;  Marble  Co.  v.  Ripley, 
77  U.  S.  339,  19  L.  Ed.  955;  Express  Co.  v. 
Railroad  Co.,  99  U.  S.  191,  25  L.  Ed.  319. 
In  tbe  case  last  above  cited  tbe  court,  on  page 
200,  said:  "But  we  need  not  pursue  the  sub- 
ject further,  ttecause  there  is  one  provision 
of  the  contract  in  this  case  which  is  fatal  to 
the  relief  sought.  A  court  of  equity  never 
Interferes  where  the  power  of  revocation  ex- 
ists. The  contract  stipulates  tbat  after  the 
first  year  it  shall  cease  upon  payment  of  $20,- 
000,  and  interest.  This  might  be  made  Im- 
mediately upon  the  rendition  of  tbe  decree. 
Tbe  action,  of  the  court  will  thus  become  a 
nullity."  See,  also,  3  Pomeroy's  Eq.  Jur.  | 
1405,  and  cases  there  cited;  Bauer  t.  Lum- 
agbi  Coal  Co.,  209  111.  316,  70  N.  B.  634. 

Cases  of  this  character  are  distinguishable 
from  a  line  of  cases  in  this  and  other  states 
which  bold  tbat  an  option  contract  for  tbe 
sale  of  real  estate  is  valid,  and  may  be  spe- 
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dfleaB'y  enforced  after  the  party  holding  BUCh 
option  has,  within  the  time  specified,  elected 
to  purchase  and  pays  or  tenders  the  purchase 
price.  Such  paynient  or  tender  supplies  the 
element  of  mutuality,  and  neither  party  can 
thereafter  recede  from  the  contract.  Such 
contracts  have  frequently  been  upheld  and 
enforced  in  this  state.  Eatas  ▼.  Furlong,  69 
IIL  298;  Perkins  v.  Hadsell,  BO  111.  216; 
Hayes  v.  O'Brien,  149  111.  403,  37  N.  B.  78, 
23  li.  R.  A.  555;  Guyer  v.  Warren,  175  111. 
328,  51  N.  E.  580.  While  the  power  of 
revocation  reserved  In  this  lease  has  the 
effect  of  depriving  appellant  of  equitable 
remedies  In  the  nature  of  a  specific  per- 
formance, still  the  contract  Is  not  void  for 
want  of  mutuality.  The  reservation  of  the 
right  to  cancel  is  not  an  infirmity  which 
renders  the  contract  void  ab  initio,  but  it 
deprives  the  party  for  whose  benefit  it  is 
made  of  relief  in  equity  in  the  nature  of 
a  specific  performance. 

We  find  no  error  in  the  decree  dismissing 
this  bill.    It  will  therefore  be  affirmed. 

Decree  affirmed. 


(o*  in.  M) 

PEOPLE  ex  rel.  THOMPSON.  County  Treas- 
urer, v.  ST.  FRANCIS  XAVIER 
FEMALE  ACADEMY. 

(Supreme  Court  of  Illinois.    Feb.  20,  1908.) 

1.  Taxation  —  Exejuption—"Ihstitution  of 
Learning." 

Where  a.  private  scliool,  not  conducted  for 
profit,  affords  a  course  of  study  and  opportunity 
for  a  higher  education  than  that  provided  by 
the  public  schools,  and  classes  in  fact  pursue 
the  studies  provided  by  the  higher  course,  the 
fact  tliat  the  majority  of  the  pupils  do  not 
avail  themselves  of  the  opportunity  for  studying 
the  higher  branches  does  not  deprive  the  school 
of  its  rif^ht  to  exemption  from  taxation  as  an 
"institation  of  learning." 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Taxation,  §1  394r-898. 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  4.  p.  3663 ;  vol.  8,  p.  7689.] 

2.  8am»— Appucation  fob  Judgmknt— Sdt- 
FiciENCT  OF  Evidence. 

Evidence  in  a  proceeding  to  enforce  taxes 
against  the  property  of  a  private  school  exam- 
ined, and  hdd  to  show  that  defendant  is  an  in- 
stitntion  of  learning,  within  the  statute  exempt- 
ing snch  property  from  taxation. 

3.  Saue— TlTUE  TO  Pbofebtt. 

Where  property  is  purchased  for  an  insti- 
tution of  learning  whose  property  is  exempt 
from  taxation,  and  the  title  is  held  by  a  third 
person  nntil  the  institution  can  pay  the  price, 
it  is  subject  to  taxation  while  the  title  is  so 
held. 

Appeal  from  Cook  County  Court;  John  B. 
Vaugban,  Judge. 

Proceedings  In  the  name  of  the  people  ex 
reL  John  R.  Thompson,  county  treasurer, 
against  the  St.  Francis  Xavler  Female  Acad- 
«ny,  to  enforce  a  tax.  From  an  adverse  Judg- 
ment, defendant  appeals.    Reversed. 

George  W.  Wilbur,  for  appellant.  Harry 
A.  Lewis,  County  Attorney,  anJ  William  P. 
.Stnidcmann,  for  appellee. 


FARMER,  J.  This  is  an  appeal  from  a 
judgment  of  the  county  court  of  Cook  county 
against  certain  lots  of  appellant  in  the  city 
of  Chicago  for  taxes  for  the  year  1906.  Ap- 
pellant is  a  corporation,  organized  under  a 
special  act  of  the  General  Assembly  in  1847, 
and  given  perpetual  succession.  It  was  giv- 
en power  to  acquire,  hold,  and  convey  real 
and  personal  property,  and  was  required  to 
hold  the  property  of  the  Institution  solely 
for  the  purposes  of  education  and  not  as 
stock  for  the  individual  benefit  of  the  Incor- 
porators or  any  contributor,  and  apply  all 
funds  collected,  or  the  proceeds  of  the  prop- 
erty. In  erecting  suitable  buildings,  support- 
ing necessary  officers.  Instructors  and  serv- 
ants, and  procuring  books  and  apparatus 
necessary  to  the  success  of  said  institution. 
It  was  also  given  power  to  confer  such  aca- 
demical or  honorary  degrees  as  are  usually 
conferred  by  similar  institutions.  The  In- 
stitntion  had  about  600  students,  ranging  in 
age  from  7  to  22  years.  It  owned  a  block  of 
land  upon  which  Its  buildings  were  located, 
and  was  desirous  of  obtaining  the  lots  against 
which  the  taxes  in  controversy  are  levied. 
Said  lots  comprised  a  block,  and  lay  opposite 
the  property  of  appellant,  being  separated 
from  the  same  by  Evans  avenue.  In  the  fall 
of  1904  appellant  entered  into  negotiations, 
through  the  Equitable  Trust  Company,  for 
the  purchase  of  the  block  desired.  The  lots 
were  owned  by  a  number  of  persons,  and  W. 
F.  Grower  was  employed  by  John  R.  Walsh, 
president  of  said  trust  company,  to  act  as  a 
broker  In  purchasing  the  property.  Grower 
purchased  pieces  of  the  property  from  time 
to  time  up  to  December,  1905,  taking  the  title 
in  his  own  name.  December  15,  1905,  one  of 
the  pieces  of  property  sought  to  be  taxed 
was  deeded  by  Grower  to  appellant,  the  deed 
being  filed  for  record  December  29,  1905. 
Deeds  to  the  other  pieces  of  property  were 
made  by  Grower  to  the  Equitable  Trust  Com- 
pany, bearing  date  December  14,  1904,  and 
recorded  December  30,  1905.  The,  Equitable 
Trust  Company  advanced  the  money  to  make 
the  purchases,  and  charged  appellant  Interest 
on  the  same.  The  Interest  amounted  to  $4,- 
890.95.  Appellant  also  paid  said  company 
$500  for  Its  services  In  connection  with  the 
purchase,  and  April  4,  1906,  paid  Grower  $1,- 
764.79  for  making  said  purchases.  Mary  Ry- 
an, president  of  appellant,  made  the  arrange- 
ments with  Mr.  Walsh  for  the  purchase  of  the 
property,  and  stated  the  understanding  be- 
tween the  parties  was  that  Mr.  Walsh  would 
look  after  the  purchase  for  the  academy,  and 
would  advance  or  loan  the  money  for  the  pur- 
chase, and  would  take  care  of  It  for. them 
until  they  were  able  to  take  care  of  It  them- 
selves. The  trust  company  advanced  the 
money  to  make  the  purchases,  and  appellant 
repaid  the  same,  making  a  payment  of  $12,- 
950,  January  12,  1905,  one  of  $760.26  on  Feb- 
ruary 14,  1905,  and  the  balance,  $77,890.95, 
August  17,  1906.  On  January  8,  1906,  appel- 
lant made  application  for  a  loan  on  the  prop- 
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srty  to  tbe  Mntnal  I/Ue  Insurance  Company 
to  obtain  the  mon^  to  make  the  last  above 
mentioned  payment  to  the  trust  company. 
The  attorney  who  examined  the  title  prelim- 
inary to  making  the  loan  found  title  to  all 
the  lots,  except  the  one  to  which  the  deed 
had  been  made  direct  to  appellant,  In  the 
Equitable  Trust  Company,  and  afterwards, 
on  August  3,  1906,  a  deed  was  made  to  appel- 
lant for  the  lots  to  which  It  held  title,  and 
also  a  declaration  of  trust,  which  was  at- 
tached thereto,  showing 'that  the  title  to  said 
lots  bad  been  acquired  In  trust  for  appellant 
These  were  recorded  on  August  17, 1906,  after 
the  making  of  the  last  payment  to  said  trust 
company.  In  the  fall  of  1906  appellant  seems 
to  haTe  taken  possession  of  the  property, 
and  began  to  improve  It  by  removing  brush- 
wood, planting  trees,  and  laying  out  walks 
and  drives,  and  in  June,  1906,  paid  the  taxes 
thereon  for  the  year  1905.  February  8,  1906, 
tbe  city  of  Chicago,  in  consideration  of  the 
dedication  by  appellant  of  a  strip  of  land 
on  the  west  side  of  the  property  originally 
owned  by  appellant,  vacated  Evans  avenue 
from  Forty-Ninth  to  Fiftieth  street,  the  ordi- 
nance stating  appellant  was  the  owner  of 
the  property  in  question.  In  the  fall  of  1906 
a  fence  was  put  arotmd  all  of  the  premises 
owned  by  appellant,  and  the  property  in  con- 
troversy was  used  as  a  park  or  recreation 
ground  for  the  pupils  of  the  sohool.  All  of 
the  property  purchased  as  above,  consisting 
of  lots  8,  7,  8,  9,  and  10,  was  assessed  and 
taxes  extended  against  It  for  the  year  1906. 
When  application  for  judgment  was  made, 
appellant  filed  objections,  claiming  tbe  same 
to  be  exempt  because  it  was  the  property  of 
an  Institution  of  learning.  Judgment  was  ren- 
dered against  the  said  property  for  taxes, 
and  the  case  is  brought  here  by  appeal. 

Two  questions  are  presented  by  tills  ap- 
peal: Is  appellant  an  Institution  of  learning, 
as  provided  by  section  2  of  the  revenue  act? 
and  was  It  the  owner  of  the  property  'on  the 
Ist  day  of  April,  1906?  As  a  portion  of  lot 
9  of  the  property  in  question  was  by  deed 
conveyed  direct  to  appellant  on  December 
15,  1905,  thereby  making  It  the  owner,  at 
least,  of  that  portion  on  April  1,  1906,  it  will 
be  necessary  to  first  determine  whether  ap- 
pellant is  an  institution  of  learning  within 
the  meaning  of  the  statute.  The  statute  ex- 
empts from  taxation  "all  lands  donated  by 
the  United  States  for  school  purposes,  not 
sold  or  leased ;  all  public  school  houses ;  all 
property  of  institutions  of  learning,  including 
the  real  estate  on  which  the  Institutions  are 
located,  not  leased  by  such  Institutions  or 
otherwise  used  with  a  view  to  profit."  The 
property  in  question  was  within  the  same  In- 
closure  as  the  school  buildings  of  appellant, 
and  was  used  as  a  playground  for  the  pupils 
of  the  Institution,  and  for  no  other  purpose, 
and  imder  the  holding  of  this  court  in  Monti- 
cello  Female  Seminary  v.  People,  106  111.  398, 
46  Am.  Rep.  702,  was  so  used  as  to  come  with- 
in the  above  exemption,  if  tlie  school  is  an 


Institution  of  learning,  within  tbe  meahing  of 

the  statute. 

The  charter  of  the  Institution  does  not 
state  particularly  the  character  of  school  to 
be  established.  It  requires  that  the  property 
shall  be  held  solely  for  the  purposes  of  edu- 
cation, that  no  particular  religious  faith  shall 
be  required  of  those  who  become  students, 
and  gives  authority  to  confer  academical  or 
honorary  degrees  and  to  appoint  teachers 
and  prescribe  tbe  course  of  studies  to  be  pur- 
sued. Only  one  witness,  Maiy  Ryan,  presi- 
dent and  mother  superior  of  the  institution, 
testified  concerning  the  character  of  the 
school.  She  stated  about  600  scholars  were 
in  the  school,  a  majority  of  whom  were  be- 
tween 7  and  21  years  of  age ;  that  Ehigllsb  in 
all  its  branches,  French,  Spanish,  German, 
Latin,  musical  studies,  violin,  piano,  and 
painting  were  taught,  and  that  diplomas  were 
given;  that  tuition  was  charged  all  the  stu- 
dents, and  that  students  were  received  aa 
boarders;  that  there  were  about  20  pupils 
in  the  primary  grade,  and  45  to  60  In  the 
eighth  or  grammar  grade;  that  about  45 
reached  next  to  the  last  year  of  the  high 
school,  and  S3  were  in  the  graduating  class 
of  last  year.  She  also  testified  that  the  school 
was  graded  from  primary  grades  up,  corre- 
sponding to  the  grades  In  the  public  schools; 
that  the  highest  grade  was  four  years  In  the 
high  school,  and  a  postgraduate  course, 
where  the  above-mentioned  higher  branches 
were  taught;  that  last  year  they  had  five  or 
six  postgraduates.  About  '350  to  400  of  the 
pupils  were  in  tbe  first  eight  grades.  The 
building  is  four  stories  high,  and  has  from 
20  to  25  class  and  lecture  rooms,  and  a  num- 
ber of  sleeping  rooms. 

If  only  the  rudimentary  branches  which 
are  commonly  taught  in  the  public  schools 
were  taught  in  this  school,  it  could  not  be 
held  exempt  from  taxation,  either  as  a  pub- 
lic school  or  an  institution  of  learning.  Pub- 
lic schoolhouses  exempt  from  taxation  were 
held  in  People  v.  Ryan,  138  111.  263,  27  N.  B. 
1095,  to  be  such  as  were  owned  by  the  state, 
school  districts,  and  boards  of  education  or- 
ganized under  the  school  laws  of  the  state, 
adopted  in  pursuance  of  the  constitutional 
requirement  that  "the  General  Assembly  shall 
provide  a  thorough  and  eflioient  system  of 
free  schools,  whereby  all  children  of  this 
state  may  receive  a  good  common  school  edu- 
cation." The  ConBtitntion,  and  laws  passed 
In  pursuance  of  it,  were  not  intended  to  ex- 
empt from  taxation  'schoolhouses  owned  by 
private  individuals,  corporations,  or  societies 
whei'eln  are  taught  no  higher  branches  than 
those  ordinarily  tadght  in  the  public  schools. 
In  addition  to  the  exemption  by  the  section 
of  the  statute  above  quoted  of  public  school- 
houses,  the  property  of  "institutions  of  learn- 
ing," not  leased  or  otherwise  used  with  a 
view  to  profit,  is  also  exempted  from  taxa- 
tion. Appellant  is  not  a  school  conducted  for 
profit,  and  the  property  here  in  controversy 
was  not  leased  or  otherwise  u^ed  for  profit, 
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and  If  the  course  of  studies  tanght  tbetein, 
and  the  character  of  instruction  given  its 
■cholars,  entitled  It  to  be  denominated  an  In- 
stitution of  learning,  then  the  property  own- 
ed by  It  Aprli  1, 1906,  was  exempt  from  taxa- 
tion. In  Montgomery  r.  Wyman,  180  III.  17, 
22  M.  B.  815,  It  was  said:  '^he  expression, 
'institution  of  learning,'  is  broad  enough  to 
indude  every  description  of  enterprise  under^ 
talcen  for  educational  purposes  which  Is  of 
higher  grade  than  the  public  schools  provid- 
ed for  in  the  statutes."  The  Wyman  Case 
was  referred  to  and  commented  on  in  McCnl- 
lough  T.  Board  of  Review,  188  111.  873,  65 
N.  B.  685;  and,  after  quoting  from  the  Wy- 
man Case  the  definition  of  an  institution  of 
learning,  the  court  said:  "Public  and  private 
schools  were  defined  to  be  schools  of  Inferior 
grade,  where  instruction  la  given  in  the  rudl> 
mmtary  branches  of  education,  such  as  are 
ordinarily  taught  in  the  public  schools,  and 
Instltatlons  of  learning  to  be  such  as  aftord 
opportunities  for  higher  education."  Appel- 
lant's charter  cotiferred  upon  it  power  to 
prescribe  and  direct  the  course  of  study  to 
be  pursued  In  the  school  and  to  confer  hon- 
orary degre«k  Mary  Byan,  president  of  ap- 
pellant, testified  that  In  addition  to  the 
studies  tanght  In  the  grades  corresponding  to 
the  grades  In  the  public  schools  and  high 
school  there  were  taught  in  the  institntion 
all  the  languages,  science^  painting,  and  mu- 
sic, tadudlng  violin  and  piano.  She  also  tes- 
tified a  postgraduate  course  was  provided 
for. 

We  are  unable  to  determine  from  the  evi- 
dence whether  all  the  branches  taught  in  the 
institution  were  taught  to  scholars  before 
graduation  in  the  course  corresponding  with 
the  high  school  course,  or  whether  some  of 
than  were  taught  only  to  those  taking  what 
is  called  the  postgraduate  course.  It  does 
appear,  however,  that  branches  were  taught 
and  instruction  given  upon  subjects  not  or- 
dinarily taught  in  the  public  schools,  and 
which  are  usually  taught  only  in  schools  af- 
fording opportunities  for  a  higher  education 
than  are  provided  for  in  the  public  schools. 
If  tostmctlon  only  in  these  higher  branches 
or  similar  branches  had  been  given  In  the 
school,  then  undoubtedly  It  should  be  classed 
as  an  institution  of  learning.  A  course  of 
prqiaratlon  for  Scholars  is  necessary  before 
they  are  fitted  to  take  up  the  study  of  the 
higher  branches,  and  this  preparatory  course 
would  usually  include  some  or  all  the  sub- 
jects taught  In  public  schools. 

The  question  then  arises  whether,  notwith- 
standing the  fact  the  course  t>f  study  provid- 
ed by  this  Institution  Includes  branches  usu- 
ally t8T:%ht  only  in  schools  affording  opportu- 
nity for  higher  education  than  the  public 
school,  because  the  course  of  study  also  In- 
dndes  branches  ordinarily  taught  In  the 
public  schools,  it  is  thereby  deprived  of  the 
character  of  an  institution  of  learning,  with- 
in the  meaning  of  the  law.  We  are  of  opin- 
ion the  determination  of  the  question  depends 


upon  whether  a  higher  education  than  that 
afforded  by  the  public  schools  is  given  the 
scholars  in  the  institution,  and  If  it  is,  the 
fact  that  it  also  afEorded  instruction  in 
branches  usually  taught  in  the  public  schools 
co.uld  not  deprive  it  of  the  character  of  an 
institution  of  learning,  within  the  meiining 
of  the  statute.  It  is  a  well-known  fact  that 
many  institutions  of  learning  have  prepara- 
tory courses  embracing  at  least  some  of  the' 
branches  usually  taught  in  the  public  schools, 
but  they  are  none  the  less  treated  and  con- 
sidered as  institutions  of  learning.  The  fact 
that  more  of  Its  scholars  studied  the  lower 
than  the  higher  branches  Is  not  a  controlling 
factor  in  the  solution  of  the  question  whether 
the  appellant  is  an  institution  of  learning.  If 
it  afforded  a  course  of  study  and  opportunity 
for  a  higher  education  than  was  provided 
by  the  public  school  system,  and  classes,  in 
fact,  pursued  the  Studies  provided  by  the 
higher  course,  then  the  fact  that  a  majority 
of  the  scholars  did  not  avail  themselves  of 
the  opportunity  for  studying  the  higher 
branches  and  securing  a  higher  education  is, 
we  think,  of  no  significance  in  determining 
the  question.  In  our  opinion,  therefore,  ap- 
pellant's objections  to  the  taxes  against  the 
property  owned  by  it  April  1,  1906,  should 
have  been  sustained. 

Appellant  received  Its  title  to  the  south 
57.6  feet,  except  the  west  83  feet  of  the  west 
146.76  feet  of  lot  9,  by  deed  from  William 
F.  Grower  and  wife,  December  15,  1905,  and 
as  to  that  property  the  objection  should  have 
been  sustained.  The  remaining  property  ob- 
jected for  was  bought  for  appellant  by  the 
Equitable  Trust  Company  with  its  own  mon- 
ey, and  the  title  conveyed  to  said  trust  com- 
pany. Appellant  did  not  have  the  money  to 
pay  for  it  at  the  time  the  purchase  was  made, 
and  the  trust  company  retained  the  title  to 
the  property  until  appellant  secured  the  mon- 
ey and  paid  for  it  Some  small  payments 
were  made  prior  to  April  1,  1006,  but  substan- 
tially the  whole  of  the  purchase  price  was 
paid  to  the  trust  company  by  appellant  in  Au- 
gust, 1906.  That  portion  of  the  property  ob- 
jected for  never  became  the  property  of  ai>- 
pellant  until  after  the  taxes  became  a  lieu 
against  it  While  it  is  true  the  trust  com- 
pany bought  the  property  for  the  purpose  of 
conveying  it  to  appellant  when  appellant 
could  procure  the  money  to  pay  for  it,  it  no 
more  became  Its  property  until  it  paid  for  it 
than  would  have  been  the  case  if  appellant 
had  made  a  contract  with  the  original  owner 
to  convey  the  property  to  it  when  it  should 
pay  the  purchase  price  therefor.  As  to  that 
property  the  court  rightly  overruled  appel- 
lant's objections,  and  in  that  respect  the 
Judgment  of  the  county  court  Is  affirmed. 

As  to  the  pr(9ert7  above  described  which 
the  appellant  owned  prior  to  April  1,  1006, 
the  Judgment  of  the  county  court  overruling 
appellant's  objections  is  reversed,  and  the 
cause  remanded,  witb  directions  to  the  coun- 
ty court  to  sustain  appellant's  objection  to 
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the  tax  aga^t  sal^  property.   Appellant  will 
be  required  to  pay  two-thirds  of  the  costs 
of  this  appeal. 
Beveraed  and  remanded,  with  directions. 


(233  III.  19) 


BOGAN  T.  ABNOLD. 


(Supreme  Court  of  Illinois.    Feb.  20.  1908.) 

1.  Frauds,  Statute  of^Leases— AuxHORnr 
or  AoBNT— Necessity  of  Writing. 

A  lessor  is  not  bound  by  a  covenant  of  re- 
newal inserted  in  a  lease,  by  her  agent  not 
thereunto  authorized  in  writing,  after  execution 
by  the  lessor. 

[Ed.  Note. — For  cases  in  point.' see  Cent.  Dig. 
vol.  28,  Frauds,  Statute  of,  {  191.] 

2.  Same— Part  Perforuamcb— Sufficibnct. 

The  statute  of  frauds  will  not  invalidate 
an  oral  contract  for  the  sale  of  an  interest  in 
land  which  has  been  executed  by  the  delivery 
and  acceptance  of  the  deed,  where  nothing  re- 
mains to  be  done  but  the  payment  of  money ; 
but  if  anything  else  remains  to  be  done  the 
statute  does  apply. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of;  SS  293-298.] 

8.  Sake. 

Full  imyment  of  the  purchase  money  under 
an  oral  contract  for  the  sale  of  an  interest  in 
land  will  not  take  the  case  out  of  the  statute  of 
frauds. 

[EW.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  o^  8i  301-326.] 

i.  PRinCIFAI.  AND  AOENT  —  LEASE  —  ALTERA- 
TION BY  AoENT— Ratification. 

Where,  after  execution  of  a  lease  by  a 
lessor,  a  covenant  of  renewal  was  inserted  there- 
in by  one  assumed  to  act  as  her  agent,  and  who 
bad  not  written  authority  to  make  the  altera- 
tion, the  lessor  will  not  be  presumed  to  have 
had  knowledge  of  the  change  from  the  mere  fact 
that  the  lease  was  returned  to  her  possession 
thereafter  for  a  time. 

5.  Specific    Perfobmancb-^udgment— Con- 
FOBMiTY  to  Pleadings. 

A  lessee,  suing  for  specific  performance  of 
a  covenant  of  renewal  in  a  lease,  who  fails  to 
show  that  the  insertion  of  the  covenant  in  the 
lease  after  execution  by  the  lessor  was  by  an 
agent  of  the  lessor  thereunto  authorized  in  writ- 
ing, so  that  the  covenant  was  invalid  under  the 
statute  of  frauds,  cannot  recover  upon  the  the- 
ory that  he  has  fully  performed  his  obligations 
under  the  lease,  thereby  taking  the  case  out 
of  the  statute  of  frauds. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County ;   Joseph  E.  Gary,  Judge. 

Action  by  William  A.  Rogan,  administra- 
tor of  Warren  Reifsnider,  deceased,  against 
Katberlne  D.  Arnold,  trustee  under  the  will 
of  Isaac  N.  Arnold,  deceased.  From  a  Judg- 
ment of  the  Appellate  Court,  affirming  a  de- 
cree dismissing  the  bill,  complainant  appeals. 
Affirmed. 

John  S.  Stevens,  for  appellant  Hamlin  & 
Hoyden  (Louis  M.  Greeley,  of  counsel),  for 
appellee. 

DUNN,  3.  This  was  a  bill  filed  in  the  su- 
perior court  of  Cook  county  by  William  A. 
Rogan,  as  administrator  of  the  estate  of 
Warren  Reifsnider,  deceased,  against  Katb- 
erlne D.  Arnold,  for  the  specific  performance 
of  a  contract  to  renew  a  lease.    The  bill  al- 


leged that  Warren  Reifsnider  at  the  time  of 
his  death  was  the  owner  of  a  leasehold  In- 
terest In  the  premises  in  controversy  by  vir- 
tue of  a  written  lease  executed  to  htm  about 
October,  1902,  by  Katherine  D.  Arnold,  as 
trustee  under  the  will  of  her  father,  Isaac  N. 
Arnold,  for  the  term  of  three  years,  com- 
mencing May  1,  1903,  at  a  rental  of  $250  per 
month,  with  a  covenant  for  an  additional 
term  of  three  years,  upon  the  same  terms 
and  conditions,  at  the  option  of  the  lessee. 
On  March  31,  1906,  appellant,  as  administra- 
tor of  the  estate  of  Warren  Reifsnider,  noti- 
fied the  appellee  of  his  intention  to  renew 
the. lease  for  a  term  of  three  years,  In  ac- 
cordance 'With  the  provision  contained  in  the 
lease  of  October,  1902,  and  requested  of  her 
a  new  lease  for  such  further  term.  After 
the  receipt  of  such  notice  appellee  refused  to 
renew  the  lease,  and  gave  notice  that  she  ex- 
pected the  premises  to  be  vacated  upon  Its 
expiration,  and  that  If  they  were  not  then 
vacated  she  would  proceed  to  obtain  posses- 
sion thereof.  On  April  30,  1906,  appellant 
filed  his  bin  for  a  specific  performance  of  the 
covenant  of  renewal  and  for  an  injunction 
against  proceedings  to  recover  possession 
pending  the  hearing.  Appellee  answered,  de- 
nying that  Warren  Reifsnider  was  at  the 
time  of  his  death  the  owner  of  the  leasehold 
set  forth  In  the  bill,  or  that  she  ever  execut- 
ed the  lease  of  Octol>er,  1902.  The  answer 
averred  that  In  January,  1903,  a  lease  for  a 
term  of  three  years  was  executed  by  her 
brother-in-law,  Dr.  Henry  Hooper,  in  her 
name,  to  Warren  Reifsnider,  but  that  said 
lease  was  executed  by  Hooper  without  any 
authority  In  writing  therefor,  and  that  the 
will  of  appellee's  father,  by  virtue  of  which 
she  was  acting,  conferred  upon  her  no  au- 
thority to  execute  a  lease  for  that  length  of 
time.  The  answer  Invoked  the  statute  of 
frauds  as  a  defense  against  the  lease,  and 
averred  that  the  same  was  void  and  of  no 
effect.  There  are  other  allegations  In  the 
bill  and  answer,  but  In  the  view  we  take  of 
the  case  they  are  not  material.  Upon  a  heai^ 
ing  In  open  court  the  bill  was  dismissed  for 
want  of  equity.  The  decree  has  been  affirm- 
ed by  the  Appellate  Court,  and  an  appeal  Is 
now  prosecuted  to  reverse  the  Judgment  of 
the  Appellate  Court. 

The  evidence  leaves  It  doubtful  whether 
the  lease  was  signed  by  Katberlne  t>.  Ar- 
nold personally,  or  not.  It  is  not  doubtful, 
however,  that  If  It  was  signed  by  her  person- 
ally It  did  not  at  the  time  contain  the  cove- 
nant for  a  renewal.  The  negotiation  for  the 
lease  was  between  Dr.  Hooper,  Warren  Reif- 
snider, and  the  tatter's  son,  Jesse.  Dr.  Hoop- 
er went  away,  and  the  same  day  or  the  next 
day  brought  the  lease  back  to  be  signed  by 
Beifsnlder.  Whether  It  then  bore  the  name 
of  Miss  Arnold  signed  to  it  Is  uncertain.  It 
did  not  contain  the  covenant  for  renewal. 
That  covenant  was  then  inserted  by  Dr. 
Hooper,  who  then  either  signed  Miss  Arnold's 
name  to  the  lease,  or  added  his  initials  to 


Digitized  by 


Google 


N.Y.) 


BREMEE  V.  MANHATTAN  RY,  CO. 


69 


Iter  name  already  appearing  there,  Indicating 
■  that  the  execution  was  not  by  Miss  Arnold 
personally.  It  Is  Immaterial  In  which  way 
the  matter  happened.  This  snlt  is  to  enforce 
the  covenant  for  renewal.  That  covenant  Is 
not  binding  upon  appellee  by  virtue  of  her 
having  signed  the  lease,  for  it  was  not  in  the 
lease  she  signed.  It  Is  not  binding  upon  her 
by  reason  of  Dr.  Hooper's  execution  of  the 
lease  In  her  name,  because  there  Is  no  evi- 
dence that  he  was  authorized.  In  writing,  to 
«xecnte  it 

It  Is  insisted  by  appellant  that  the  statute 
of  frauds  does  not  apply  because  the  contract 
has  been  fully  performed  on  his  part  The 
extent  of  the  doctrine  sought  to  be  availed 
of  la  that  where  oral  contracts  for  the  sale 
of  an  Interest  In  land  have  been  executed 
by  the  delivery  and  acceptance  of  deeds,  and 
nothing  remains  to  be  done  but  the  payment 
of  money,  the  statute  of  frauds  does  not  ap- 
ply, but  If  anything  else  is  to  be  done  the 
statute  does  apply.  Curtis  v.  Sage,  35  III. 
22;  Chicago  Attachment  Co.  v.  Davis  Sew- 
ing Machine  Co.,  142  111.  171,  31  N.  B.  438, 
16  li.  R.  A.  764.  Full  payment  of  the  pur- 
chase money  does  not  talie  a  case  out  of  the 
statute.  Temple  v.  Johnson,  71  111.  13.  While 
the  testimony  shows  that  the  appellee  had 
the  lease  In  her  possession  for  "a  time.  It  does 
not  show  that  she  had  any  knowledge  of  the 
covenant  which  had  been  Interpolated.  If 
she  had,  in  fact,  signed  the  lease  herself,  and 
it  was  taken  by  Dr.  Hooper  to  the  other  par- 
ty to  be  executed,  and  was  then  returned  to 
her,  there  Is  no  reason  to  presume  that  upon 
Its  being  returned  to  her  she  read  it  over 
and  discovered  the  interpolation. 

The  bill  alleges  that  Warren  Relfsnlder 
held  a  lease  in  writing  executed  by  the  ap- 
pellee and  containing  the  covenant  sought  to 
be  enforced.  This  was  a  material  averment, 
and  is  not  sustained  by  the  evidence.  The 
complainant  cannot  obtain  relief  on  another 
state  of  facts  not  alleged  in  his  bill.  Ques- 
tions of  full  performance  or  part  perform- 
ance by  complainant  do  not  arise,  because  be 
lias  in  bis  bill  based  his  right  upon  a  cove- 
nant contained  In  a  lease  in  writing,  and  the 
evidence  does  not  show  any  such  covenant 

Judgment  aflSrmed. 


(Ul  N.  T.  333) 

BREMER  et  al.  v.  MANHATTAN  RT.  CO. 

et  al. 

(Court  of  Appeals  of  New  York.    March  3. 

190S.) 

L  Easements  —  Acquisition— Pbescbiftion 

—Extent  of  Use. 

A  right  acqnired  by  prescription  is  limit- 
ed to  the  extent  of  the  use  dnrine  the  period  of 
prescription,  and  an  increased  user  durint;  that 
period  not  enjoyed  for  a  sufficient  length  of 
time  to  give  title  by  prescription  does  not  de- 
stroy the  title  acquired  by  the  lesser  use. 

(Ed.  Note. — VoT  cases  in  point,  see  Cent.  Dig. 
voL  17.  Easements,  Sg  27,  2&] 

2.  Eminent  Domain— Alteration  of  Use. 

An  elevated  railroid  constructed  its  road 
is  a  street  and  operated  it  continuously  for  over 


20  years.  Since  the  original  entry  It  increased 
the  length  of  its  trains,  changed  the  motive 
power  from  steam  to  electricity,  and  for  that 
purpose  laid  a  third  rail,  and  made  trivial  chang- 
es in  the  structure,  such  as  a  plank  walk  by  the 
side  of  the  traclu.  Held  that,  since  the  right  as- 
serted and  exercised  by  the  railroad  was  the  con- 
struction and  operation  of  an  elevated  railroad 
track  as  an  entity,  the  operation  and  length  of 
the  trains  were  mere  details  of  the  right,  and 
not  substantial  elements  of  it,  but  the  increase 
in  the  size  of  or  injurious  clianges  in  the  struc- 
ture were  an  increase  of  user,  for  whicli  an 
abutting  owner  might  recover  compensation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol:  18,  Eminent  Domain,  §§  815-310.] 

3.  TbiaIt-Requested   Findings— Incobpoba- 
TiON  into  Decision  of  Coubt— Necessitt. 

Under  Code  Civ.  Proc.  §{  1022,  1023.  re- 
quiring the  decision  of  the  court  to  state  sep- 
arately the  facts  found  and  the  conclusions  of 
law.  authorizing  each  party  to  present  requests 
for  findings  of  facts  and  conclusions  of  law,  and 
providing  that  the  court  shall  note  in  the  margin 
the  manner  of  disposing  of  each  proposition,  and 
to  file  or  return  the  statement  to  the  attorney 
presenting  it,  the  court  is  not  required  to  incor- 
porate in  its  decision  requested  findings  so  far 
as  they  are  granted,  and  the  party  requesting 
them  is  not  deprived  of  the  benefit  of  such  re- 
quests because  they  are  not  incorporated  in  the 
findings  of  the  court 

4.  Appeai/— Disposition  of  Cause  on  Ap- 
peal. 

The  cause  of  action  created  by  an  elevated 
railroad's  entry  on  a  street  by  constructing  and 
operating  its  road,  and  that  created  by  extending 
its  station  into  another  street  t>eyond  the  fran- 
chise granted  to  it,  are  separate  and  distinct 
and  the  court  on  appeal  from  a  judgment  in  an 
action  by  an  abutter,  based  on  the  two  acts, 
may  affirm  the  judgment  as  to  one  cause  of  ac- 
tion, and  reverse  it  as  to  the  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S§  4556-4558.1 

5.  Nuisance— Public  Nuisance  —  Pbescbif- 
tion. 

A  structure  built  and  extended  by  an  elevat- 
ed railroad  beyond  the  franchised  limits  granted 
to  it  is  a  public  nuisance,  and  prescription  does 
not  justify  its  existence,  even  as  against  a  pri- 
vate person. 

[Ed.  Note.— For  cases  in  noint  see  Cent  Dig. 
vol.  37,  Nuisance,  {  42.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Samuel  Parker  Bremer  and  oth- 
ers, testamentary -trustees  under  the  will  of 
John  L.  Bremer,  deceased,  and  others,  against 
the  Manhattan  Railway  Company  and  anoth- 
er. From  a  judgment  of  the  Appellate  Divi- 
sion (113  App.  Dlv.  906,  99  N.  Y.  Supp.  1136), 
afflrming  a  judgment  of  the  Special  Term  in 
favor  of  plalntllTs,  defendants  appeal.  Af- 
firmed In  part,  and  reversed  and  new  trial 
ordered  In  part 

J.  Osgood  Nichols,  for  appellants.  J.  As- 
plnwall  Hodge,  for  respondents. 

CULLEN,  C.  J.  This  action  Is  brought  by 
an  abutter  to  recover  damages  to  his  prop- 
erty occasioned  by  the  construction  and  main- 
tenance of  an  elevated  railroad  on  West 
Broadway,  In  the  city  of  New  York.  In  ad- 
dition to  the  usual  features  of  such  an  action. 
It  seeks  to  compel  the  removal  of  a  portion 
of  the  defendants'  station  which  extends  In- 
to Franklin  street  beyond  the  line  of  West 
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Broadway.  The  trial  conrt  awarded  the 
plaintiffs  a  Judgment  for  rental  damages  and 
an  Injunction  against  the  maintenance  of  the 
railroad  unless  the  defendants  paid  the  plain- 
tiffs the  damages  assessed  for  the  fee,  and  al- 
so a  mandatory  Injunction  compelling  the  de- 
fendants to  remove  so  much  of  the  station 
as  lay  beyond  the  lines  of  West  Broadway. 
The  conrt  fonnd  the  damage  caused  to  the 
plaintiffs'  property  by  the  station  extension 
to  be  tlie  sum  of  $1,500,  but  It  gave  the  de- 
fendants no  option  to  retain  .the  structure  on 
payment  of  said  sum.  The  judgment  having 
been  affirmed  unanimously  by  the  Appellate 
Division,  an  appeal  Is  brought  to  this  court 

The  defendants  pleaded  title  by  prescrip- 
tion; and  It  is  undisputed  on  the  evidence 
and  fonnd  by  the  trial  court  that  more  than 
20  years  prior  to  the  commencement  of  tht 
action  the  defendants  entered  upon  West 
Broadway  under  the  charter  from  the  rapid 
transit  commlsslcm  and  the  acts  of  the  JJeg- 
Islature,  constructed  their  road,  and  have 
ever  since  maintained  and  operated  it.  To 
defeat  the  defendants'  claim  of  title  by  pre- 
scription, and  to  show  that  defendants'  en- 
try was  not  in  hostility  to  the  rights  of  the 
plaintiffs  to  easements  of  light,  air,  and  ac- 
cess, the  plaintiffs  proved,  over  objection  and 
exception,  the  defendants'  payment  of  dam- 
ages to  and  settlements  with  other  abutters, 
and  also  the  returns  made  by  them  to  the 
tax  commissioners.  The  evidence  was  sub- 
stantially the  same  as  that  offered  in  Hind- 
ley  V.  Manhattan  Railroad  Company,  185  N. 
Y.  335,  78  N.  E.  276,  for  the  admission  of 
which  we  reversed  the  Judgment  in  that  case. 
Our  former  decision  renders  It  necessary  to 
make  the  same  disposition  of  this  case,  un- 
less the  distinction  sought  to  be  drawn  by 
the  learned  counsel  for  the  respondents  be- 
tween the  records  in  the  two  cases  makes 
our  previous  decision  inapplicable. 

It  is  first  urged  that  In  the  Hindley  Case 
the  only  evidence  to  defeat  the  defendants' 
claim  of  prescription  was  the  objectionable 
evidence  referred  to,  while  in  this  case  there 
is  other  sufficient  evidence  to  support  the 
decision  of  the  trial  court  The  circumstan- 
ces of  the  entry,  construction,  maintenance, 
and  operation  of  defendants'  railroad  was 
the  same  in  both  cases.  The  plaintiffs  did, 
however,  prove  that  since  the  original  entry 
the  defendants  had  Increased  the  length  of 
their  trains,  changed  the  method  of  operation 
of  their  road  from  steam  to  electricity,  and 
for  that  purpose  had  laid  a  third  rail,  and 
made  some  trivial  changes  In  the  structure, 
such  as  a  plank  walk  by  the  side  of  the 
tracks.  On  these  facts  it  Is  contended  that 
the  defendants  changed  the  character  and 
increased  the  extent  of  the  user.  If  this 
proposition  were  conceded,  it  would  not  sup- 
port the  Judgment  The  rule  doubtless  Is 
that  a  right  acquired  by  prescription  Is  lim- 
ited to  the  extent  of  the  use  and  enjoyment 
of  It  during  the  period  of  prescription.  At 
the  same  time,  however,  if,  during  the  period 


of  prescription,  the  user  Is  Increased,  but 
has  not  been  enjoyed  for  sufficient  length  of 
time  to  give  title  by  prescription,  this  will 
not  destroy  the  title  acquired  to  the  lesser 
use.  In  Baldwin  v.  Calkins;  .10  Wend.  107, 
it  was  held  that,  where  after  flowing  lands 
of  another  for  10  years  by  means  of  a  dam 
of  9  certain  height  the  party  by  a  new  dam 
raised  the  water  higher  and  flowed  more 
land,  he  would  be  justified  to  the  extent  of 
the  original  flowage  after  the  lapse  of  20 
years  from  the  erection  of  the  first  dam. 
See,  also,  Sbaughnessey  ▼.  Leary,  102  Mass. 
108,  38  N.  E.  187.  In  the  present  case  the 
plaintiffs  have  recovered  damages  for  the 
total  user,  not  merely  for  tbe  Increased  user. 
In  truth,  however,  we  do  not  regard  the  in- 
crease in  the  length  or  frequency  of  tbe  trains 
or  in  -the  change  of  motive  power  as  an  in- 
crease of  user  within  tbe  doctrine  stated. 
Doubtless  an  easement  to  maintain  a  culvert 
to  drain  six  acres  will  not  justify  the  drain- 
age of  60  acres  through  It ;  nor  will  a  grant 
of  a  right  of  way  to  one  farm  authorize  its 
use  as  a  way  to  other  farms.  By  Improve- 
ments on  the  six  acres  the  flow  through  the 
culvert  might  be  rendered  mndi  greater  and 
also  by  Improvements  on  the  farm  the  travel 
over  the  right  of  way  might  be  increased. 
In  neither  of '  these  cases,  however,  would 
there  be,  in  a  true  sense,  any  increase  of  the 
nser.  In  the  case  before  us  the  right  asserted 
and  exercised  by  the  defendants  was  tbe  con- 
struction and  operation  of  an  elevated  rail- 
road track  as  an  entity.  The  operation  and 
length  of  the  trains  were  mere  details  of 
the  right,  not  substantial  elements  or  limita- 
tions of  it  Tbe  increase  in  the  size  of,  or 
injurious  changes  In,  the  structure,  would  be 
an  Increase  of  user  for  which  the  plaintiffs 
might  seek  compensation.  In  this  case  they 
seem  trivial ;  but,  if  the  plaintiffs  have  suf- 
fered damage,  they  may  recover  for  such 
damage,  but  not  for  the  main  structure.  Thus 
we  find  no  evidence  in  the  case  to  defeat  the 
right  acquired  by  the  defendants  through 
prescription  to  maintain  and  operate  their 
railroad. 

It  is  next  urged  that  the  failure  of  the  de- 
fendants to  have  their  requests  to  find,  so 
far  as  they  were  granted  by  the  trial  court. 
Incorporated  In  the  findings,  deprives  the  de- 
fendants of  tbe  benefit  of  such  requests  on 
this  appeal.  We  do  not  thoroughly  appre- 
ciate the  relevancy  of  this  point  If  well  taken,' 
which,  in  our  opinion,  it  is  not  We  cannot 
approve  the  doctrine  of  the  Appellate  Divi- 
sion In  Elterman  v.  Hyman,  117  App.  DIv. 
519,  102  N.  T.  Supp.  013,  where  it  was  held 
that,  so  far  as  the  unsuccessful  party's  re- 
quests are  found  by  the  trial  court  he  must 
have  them  Incorporated  in  the  decision  of 
the  court  in  order  to  avail  himself  of  theiu 
on  appeal.  Section  1022  of  the  Code  of  Civil 
Procedure  requires  the  decision  of  a  court 
or  report  of  a  referee  to  state  separately 
the  facts  found  and  the  conclusions  of  law. 
By  section  1023  each  party  Is  entitled  to  pre- 
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Bent  to  the  trial  court  on  the  submission  ot 
tbe  case  requests  for  findings  of  facts  and 
conclusions  of  law,  and  the  court  Is  directed 
to  note  In  tbe  margin  the  manner  In  which 
each  proposition  Is  disposed  of  and  file  or 
return  the  statement  to  the  attorhey  present- 
ing ]t  There  Is  no  requirement  that  the 
court  shall  incorporate  in  its  decision  th^ 
disposition  of  those  questions  of  law  or  fact, 
whether  Ifiey  are  favorable  or  unfavorable 
to  the  party  presenting  them.  They  are  to 
be  returned  to  the  attorney  and  subsequently 
attached  to  the  judgment  roll.  A  trial  court 
In  making  Its  decision  finds  such  facts  as  it 
deems  material  to  the  proper  disposition  of 
the  Issues  to  be  determined  and  on  those 
facts  bases  its  conclusions  of  law.  These  are 
the  only  facts  required  to  be  found  in  the 
dedsion;  but  the  court  may  err  in  Its  Judg- 
ment that  the  other  facts  proved  In  the  case 
are  immaterial,  and  to  afford  the  defeated 
party  an  opportunl^  to  correct  such  an  er- 
ror tbjB  privilege  is  given  to  present  requests 
to  find.  Of  course,  it  would  do  no  harm  it 
the  facts  so  requested  and  found  by  the  trial 
court  were  Incorporated  In  the  decision,  but 
we  see  no  necessity  that  they  should  be  so 
Incorporated.  The  authority  relied  on  by 
the  learned  Appellate  Division,  that  of  O'Bri- 
en V.  Buffalo  Traction  Co.,  31  App.  Dlv.  632, 
52  N.  T.  Supp.  322,  affirmed^  165  N.  T..637, 
59  N.  B.  1128,  Is  not  In  point.  As  the  Ck>de 
stood  at  the  time  that  case  was  tried  there 
was  no  authority  for  requests  to  find  nor  for 
action  by  the  court  thereon.  The  defeated 
party  could  not  go  outside  of  the  facts  found 
In  the  report  He  was  therefore  at  a  great 
disadvantage  on  appeal,  and  often  injustice 
was  caused  by  the  form  of  the  decision  of 
the  trial  court.  It  was  to  remedy  this  evU 
that  requests  to  find  were  subsequently  re- 
stored to  the  practice. 

It  Is  not  necessary,  however,  to  reverse 
the  judgment  before  us  In  entirety.  The 
causes  of  action  created  by  the  defendants' 
entry  upon  West  Broadway  and  by  the  ex- 
tension of  the  structure  Into  Franklin  street 
beymid  West  Broadway  are  entirely  separate 
and  distinct  Therefore,  under  the  decision 
of  this  court  In  Olty  of  Buffalo  t.  Delaware, 
Lackawanna  ft  Western  R.  R.  Co.,  176  N.  X. 
906,  68  N.  B.  68T,  it  Is  within  our  power  to 
sever  the  two  causes  of  action  and  affirm  the 
judgment  as  to  one  though  we  reverse  it  as 
to  the  other.  As  to  this  last  cause  of  action 
the  judgment  of  the  Special  Term  was  cor- 
rect Tbe  defendants  acquired  no  rights  by 
prescription,  for  th^y  entered  under  no  pre- 
tense of  right,  because  this  part  of  the  struc- 
ture was  beyond  the  franchise  granted  to 
than.  It  was  therefore  a  public  nuisance, 
and  prescription  could  not  justify  It  even  as 
against  a  private  person.  Rcnwlck  v.  Morris. 
8  Hill,  621 ;  De  Laney  v.  Blizzard,  7  Hun,  7. 
The  case  of  Knoth  v.  Manhattan  Railway 
Company,  187  N.  Y.  243,  79  N.  E.  1015,  IS 
not  in  point  here.  There  the  structure  of 
which  tbe  removal  was  sought  was  Illegal; 


still,  on  account  of  the  public  benefit  result- 
ing from  it,  the  court  refused  equitable  re- 
lief and  remitted  the  plaintiff  to  an  action 
for  damages.  We  held  that  the  Supreme 
Court  had  discretion  under  such  circumstan- 
ces to  refuse  equitable  relief.  In  this  case 
the  court  has  exercised  that  discretion  ad- 
versely to  the  defendants  and  not  in  their 
favor. 

So  much  of  the  judgment  of  tbe  courts 
below  as  awards  tbe  plaintiffs  rental  and  fee 
damages  for  the  construction  and  operation 
of  the  railroad  on  West  Broadway  must  be 
reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event  The  remaining  portions  ot 
the  judgment  should  be  affirmed,  without 
costs  In  this  court  to  either  party. 

GRAY,  HAIGHT,  VANN,  WERNER,  WIL- 
LARD  BARTLETT,  and  CHASB,  JJ.,  concur. 

Judgment  accordingly. 


091  N.  T.  M) 
PEOPt/E  V.  JONES. 

(Court  of  Appeals  of  New  York.    March  8. 

1908.) 

L  Cbiminal  Law  —  Evidence  or  Othbb  Of- 
fenses—Admisstbtlttt. 

On  a  trial  for  keeping  a  disorderly  house. 
In  Violation  of  Pen.  Code,  §  322,  tbe  admissimi 
of  evidence  that  the  town  where  the  offense  was 
committed  was  a  "no  license  town"  was  preju- 
dicial error,  for  the  selling  of  liquors  by  accus- 
ed of  which  there  was  proof  is  a  separate  of- 
fense, and  not  an  element  of  the  offense  cbarKed, 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  822.] 

2.  Same— Ebboneods  Admission  of  Evidence 
— Pbejtjdiciai,  Erbob. 

It  Is  prejudicial  error  to  permit  a  witness 
for  the  people  to  testify  that  there  had  been  over 
two  years  previously  an  indictment  axainst  ac- 
cused, and  that  there  was  a  record  of  convic- 
tion, notwithstanding  tbe  exclusion  of  the  rec- 
ord of  conviction  when  offered  in  evidence. 

3.  Same. 

Where  it  cannot  be  said  that  the  admission 
of  erroneous  evidence  did  not  affect  the  verdict 
of  conviction,  there  must  be  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Criminal  Law,  1  3094.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Jane  Jones  was  convicted  of  keeping  a  dis-. 
orderly  bouse,  and  from  a  judgment  of  the 
Appellate  Division  (106  N.  Y.  Supp.  1140)  af- 
firming the  conviction,  she  appeals.  Revers- 
ed, and  new  trial  granted. 

Frank  W.  Brown,  for  appellant  John 
Knight,  pist  Atty.,  for  respondent 

PER  CURIAM.  We  think  that  this  judg- 
ment should  be  reversed,  and  that  a  new  trial 
should  be  had,  because  of  serious  errors  in 
the  admission  of  evidence. 

The  defendant  was  indicted,  tried,  and  con- 
victed for  the  crime  of  keeping  a  disorderly 
house.  There  was  sufficient  evidence,  if  be- 
lieved, that  within  the  provisions  of  section 
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322  of  the  Penal  Code  she  kept  a  house  of 
so  disorderly  a  character  as  to  habitually 
disturb  the  peace,  comfort,  and  decency  of 
the  neighborhood.  The  people  were  allowed 
to  prove,  over  the  objection  of  the  defend- 
ant, that  the  town  of  Castile,  where  the  of- 
fense was  alleged  to  have  been  committed, 
was  a  town  where  a  liquor  tax  was  prohibit- 
ed, or.  In  ordinary  parlance,  was  a  "no-llcense 
town."  This  was  prejudicial  error;  for  the 
selling  of  liquors  by  defendant,  of  which  there 
was  proof,  is  a  separate  ofTense,  and  It  would 
not  constitute  an  element  of  the  offense 
charged  merely  from  the  act  having  been 
prohibited  by  law.  That  this  irrelevant  and 
unnecessary  evidence  may  have  prejudiced 
the  minds  of  the  Jurors  against  the  defend- 
ant In  reaching  a  conclusion  as  to  her  guilt 
upon  the  charge  is  quite  within  the  possibil- 
ities. 

A  witness  for  the  people  was  allowed  to 
testify,  over  the  objection  of  the  defendant, 
that  there  had  been  over  two  years  previously 
an  indictment  against  her,  and  that  there 
was  a  record  of  convictioni  Notwithstanding 
the  exclusion  of  these  records,  when  offered 
In  evidence,  it  cannot  be  said  that  this  testi- 
mony was  not  prejudicial.  Although  It  had 
not  appeared  what  the  offense  was  of  which 
the  defendant  had  been  convicted,  neverthe- 
less the  fact  may  have  bad  its  effect  upon  the 
jurors,  and  it  could  not  have  been  otherwise 
than  prejudicial  to  her  character. 

It  cannot  be  said  that  the  admission  of 
the  evidence  referred  to  did  not  affect  the 
rendition  of  the  verdict  of  conviction,  and 
hence  there  must  be  a  new  trial. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
7J.,  concur. 

Judgment  of  conviction  reversed,  etc 


<M1  N.  Y.  301) 

CARNEY  v.  MINNESOTA  DOCK  CO. 

(Court  of  Appeals  of  New  York.    March  3. 
1908.) 

1.  Afpeai/— Decision  or  Intkbvbdiatb  Covbt 
—Review. 

Where  the  affirmance  by  the  Appellate  Di- 
vision of  a  judgment  is  by  a  divided  court,  the 
question  raised  by  the  motion  for  nonsuit  re- 
mains for  consideration  by  the  Court  of  Ap- 
peals. 

2.  Masteb  and  Servanp-Injuby  to  Servant 
—Burden  op  Proof. 

In  an  action  under  the  employer's  liability 
act  for  injuries  to  an  employ^  struck  by  a 
bucket  of  a  hoisting  apparatus  in  common  use, 
the  issue  was  whether  a  hook  Inserted  in  holes 
in  the  bucket  was  so  defective  as  to  cause  the 
accident.  The  evidence  showed  that  the  hook 
which  was  arranged  for  easy  removal  had  spread 
so  that  its  opening  was  about  4  inches,  while  it 
bad  originally  been  only  2%  inches.  Plaintiff 
claimed  that  the  widening  of  the  hook  caused  it 
to  frequently  slip  out  of  the  hole  when  the  de- 
scent of  the  bucket  was  arrested.  It  also  ap- 
peared that  the  hook  had  frequently  slipped  out 
of  the  hole  prior  to  the  accident,  and  that  the 
employer's  foreman  knew  of  the  spreading  of 


the  hook  and  the  previous  falls  of  the  bucket. 
Bold,  that  plaintiff  must  show  affirmatively,  not 
only  that  the  hook  came  out  of  the  bucket  when 
the  bucket  was  arrested  in  its  descent,  but  that 
such  a  thing  would  not  be  likely  to  }iappen  with 
other  hooks  that  were  not  spread. 
3.  Tbiai^— Motion  for  Nonsuit. 

Where,  in  an  action  under  the  employer's 
liability  act  for  injuries  to  an  employ^,  the  is- 
sue was  whether  a  hook  used  as  a  part  of  a 
hoisting  apparatus  was  defective  because  it  had 
spread,  a  motion  for  nonsuit  raised  the  ques- 
tion whether,  without  specific  proof  that  the 
spreading  of  the  hook  was  the  cause  of  the  ac- 
cident, the  employe  had  made  ont  a  case  for  the 
jury. 
Willard  Bartiett  and  Hiscock,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  John  Carney  against  the  Minne- 
sota Dock  Company.  From  a  judgment  of 
the  Appellate  Division  (115  App.  DIv.  920, 
101  N.  Y.  Supp.  1115)  affirming  by  divided 
court  a  Judgment  for  plaintiff  entered  on 
the  verdict  of  the  Jury,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

J.  H.  Metcalf  and  Ralph  S.  Kent,  for  ap- 
pellant   Geo.  P.  Keating,  for  respondent 

WERNER,  J.  The  action  is  for  damages 
for  injuries  whfch  the  plaintiff  sustained 
while  in  the  employ  of  the  defendant  The 
complaint  was  framed  under  the  employer's 
liability  act,  and  was  broad  enough  to  cover 
various  kinds  and  degrees  of  dereliction  of 
duty  by  the  defendant  but  the  evidence  nar- 
rowed the  actual  ia'sue  to  the  single  question 
whether  a  certain  hook  which  was  used  as 
a  part  of  a  hoisting  apparatus  was  so  defec- 
tive as  to  be  the  sole  cause  of  the  accident 
by  which  the  plaintiff  was  injured.  Had  that 
question  been  pointedly  and  clearly  sub- 
mitted to  the  Jury,  we  should  bare  no  reason 
to  Interfere  with  the  judgment  entered  upon 
the  verdict  and  affirmed  at  the  Appellate 
Division.  We  think,  however,  that  the  con- 
trolling feature  of  the  case  was  not  so  clear- 
ly presented  to  the  jury  as  to  render  it  rea- 
sonably certain  that  the  Judgment  ought  to 
stand,  and,  since  the  affirmance  was  by  a 
divided  court,  the  question  raised  by  the 
motion  for  a  nonsuit  survlvee  for  considera- 
tion by  this  court.  The  motion  for  a  nonsuit 
was  upon  two  grounds:  (1)  That  the  plain- 
tiff failed  to  establish  any  negligence  on  the 
part  of  the  defendant  (2)  That  the  plain- 
tiff had  not  shown  that  he  was  free  from 
contributory  negligence.  The  latter  ground 
need  not  now  be  discussed.  It  simply  re- 
mains then  to  be  determined  whether  the 
facts  established  by  the  plaintiff  as  bearing 
upon  the  defendant's  alleged  negligence  were 
of  such  a  character  as  to  permit  or  require 
the  submission  of  that  issue  to  the  Jury.  A 
short  statement  of  these  facts  will  suffice  to 
disclose  the  precise  nature  of  the  question 
Involved. 

The  defendant  is  a  corporation  engaged  in 
the  business  of  unloading  ore  from  vessels 
and  transferring  it  to  railroad  cars  in  the 
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dty  of  Buffalo.  On  the  6tb  of  October,  1902, - 
which  was  the  day  of  the  accident,  the  de- 
fendant's employ^  of  whom  the  plaintiff 
was  one,  were  engaged  In  unloading  ore  from 
a  steamer  then  moored  at  Its  doclss.  The 
plaintiff  had  been  engaged  in  the  same  work 
for  the  defendant  since  the  month  of  April 
in  the  same  year.  This  worlc  was  done  by 
10  men.  These  were  the  engineer,  or  hoist 
tender,  who  operated  the  hoist  upon  signal 
from  the  hatch  tender,  whose  duty  it  was  to 
guide  the  boom  of  the  derrick,  and  to  keep  the 
worlonen  in  the 'hold  advised  of  the  move- 
ments of  the  buckets.  Then  there  were  eight 
laborers  or  shoveiers,  divided  Into  gangs  of 
four  each,  who  were  stationed  In  the  hold 
of  the  vessel  on  opposite  sides  of  the  ore 
pile,  whose  duty  It  was  to  take  the  buckets 
from  the  hoisting  chain,  fill  them,  and'  attach 
them  again  as  they  came  down  alternately 
on  opposite  sides  of  the  ore  pile.  The  buck- 
ets, as  has  been  suggested,  came  down  Into 
tbe  hold  of  the  vessel,  first  on  one  side  and 
then  on  the  other,  and  the  men  working  in  the 
hold  thus  kept  track  of  their  movements,  but 
tliey  were  also  advised  thereof  by  the  batch 
tender  who  would  call  out  when  a  bucket 
was  being  lowered.  These  buckets  were  large 
and  heavy  steel  or  iron  receptacles  equipped 
with  iron  handles,  which  were  loosely  secured 
to  the  sides  of  the  buckets  like  the  movable 
handle  of  the  ordinary  pail.  At  the  top  or 
center  of  these  handles  were  holes  Into 
which  were  Inserted  the  book  on  the  end  of 
the  hoisting  chain.  The  hook  in  use  on  the 
day  of  the  accident  had  been  used  for  some 
time,  and  the  plaintiff's  evidence  tended  to 
show  that  it  had  become  bent  or  spread, 
80  that  its  opening  on  the  day  of  the  accident 
was  about  4  inches  wide,  although  it  had 
originally  been  only  about  2%  inches  wide. 
The  result  of  this  widening  of  the  hook  was, 
as  claimed  by  the  plaintiff,  that  the  hook  fre- 
quently slipped  out  of  theJioIe  in  the  handle 
of  the  bucket,  when  the  descent  of  the  buck- 
et was  stopped  or  arrested  by  the  sides  or 
combing  of  the  hatches  or  the  ore  pile,  and, 
when  that  happened,  the  bucket  fell  into  the 
bold  where  the  men  were  working.  This  is 
said  to  have  occurred  on  a  number  of  occa- 
sions extending  over  several  months  prior  to 
the  day  of  the  accident  There  was  also 
evidence  from  which  the  Jury  had  the  right 
to  find  that  the  same  thing  had  happened 
no  less  than  three  times  on  that  same  day, 
although  on  the  side  of  the  bold  opposite 
to  the  one  on  which  the  plaintiff  was  at  work. 
At  the  time  of  the  accident  the  bucket  then 
being  lowered  should  have  come  down  on  the 
side  opposite  to  the  plaintiff,  but,,owlng  to  the 
n^ligence  of  the  hatch  tender  or  for  some 
other  reason,  It  came  down  on  the  plain- 
tiff's side.  In  its  descent  it  rested  momentar- 
ily on  the  ore  pile  several  feet  above  the 
beads  of  the  shoveiers.  The  hoisting  chain 
continued  to  unwind,  and  this  loosened  the 
grip  of  the  book   upon  the  handle  of  the 


bucket  80  that  it  came  out,  with  the  result 
that  the  bucket  fell  upon  the  plaintiff  and 
caused  the  injuries  complained  of. 

There  is  further  evidence  which  would  have 
Justified  the  Jury  in  concluding  that  the  de- 
fendant's foreman  had  been  notified  of  the 
spreading  of  this  hook,  and  of  the  several 
falls  of  the  bucket  previous  to  the  accident 
and  on  the  same  day.  In  that  connection  it 
appears  that  the  kind  of  hoisting  apparatus 
used  by  the  defendant  was  in  common  use  for 
similar  purposes;  that  in  the  work  of  hoist- 
ing ore  the  hook  has  to  l>e  changed  from  one 
bucket  to  another  about  every  30  seconds; 
and,  inferentially  at  least,  that  the  hole  or 
socket  must  be  large  enough  to  permit  this 
to  be  done  easily.  Upon  this  statement  it 
seems  obvious  that  there  was  but  one  nar- 
row ground  upon  which  the  defendant  could 
properly  be  chargeable  with  negligence,  and 
that  was  that  the  widening  or  spreading 
of  the  hook  was  the  sole  and  proximate  cause 
of  the  injury  to  the  plaintiff.  We  think  the 
plaintiff  was  l>ound  to  show  affirmatively, 
not  merely  that  this  particular  hook  came 
out  of  the  bucket  handle  when  the  bucket 
was  ari-estcd  in  its  descent,  but  that  such 
a  thing  could  not  have  happened  or  would 
not  be  likely  to  happen  with  other  hooks 
that  were  not  spread.  It  requires  no  great 
discernment  to  see  that  a  hook  which  must 
fit  into  a  socket  so  loosely  as  to  permit  of  its 
convenient  removal  every  thirty  seconds  might 
on  occasions  slip  out  when  the  chain  was 
slack,  even  though  the  hook  had  not  spread  at 
all.  And,  in  that  view  of  the  case,  such  an 
accident  as  that  which  befell  the  plaintiff 
might  happen  without  culpable  negligence  on 
the  part  of  any  one.  The  defendant's  motion 
for  a  nonsuit  and  its  request  to  charge  fairly 
raised  the  question  whether,  without  specific 
proof  that  the  spreading  of  the  hook  was  the 
Identical  cause  of  the  accident,  the  plaintiff 
had  made  out  a  case  for  the  Jury,  and  as  we 
think  that,  without  such  evidence,  the  plain- 
tiff has  not  maintained  the  burden  of  proving 
actionable  negligence,  the  Judgment  must  be 
reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event 

CUIiLEN,  C.  J.,  and  GRAT.  HAIGHT,  and 
VANN,  JJ.,  concur.  WILLARD  BARTLETT 
and  HISCOCK,  JJ.,  dissent 

Judgment  reversed,  etc 

(191  N.  Y.  286) 

PEOPLE  V.  NEFF  et  al. 

(Court  of  Appeals  of  New  York.    March  3, 
1906.) 

District  and  Puosecuting  Attorneys— As- 
sistant Counsel— Authority  to  Employ 
AND  Fix  Compknsatton. 

Connty  Law,  Laws  1892,  p.  1786.  c.  686,  { 
204,  provides  that  the  district  attorney  of  any 
county  in  which  an  important  criminal  action 
is  to  be  tried  may  employ  assistant  counsel  with 
the  written  approval  of  the  county  judge  of  the 
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county  ffled  In  tho  county  clerk's  office,  and  tiiat 
the  costs  and  expenses  thereof,  to  be  certified 
by  the  presidini;  judge,  shall  be  charged  on  the 
county  m  which  the  indictment  is  found.  Held 
that,  this  being  the  only  source  of  authority  for 
employment  of  assistant  counsel,  the  presiding 
justice  at  the  trial  of  a  prosecution  changed 
from  another  county  has  no  authority  to  fix  ,the 
cbmpensation  of  an  assistant  employed  by  tiie 
district  attorn^  of  the  county  where  the  indict- 
ment was  found,  with  the  approval  of  the  coun- 
ty judge  of  that  county,  as  the  statute  clearly 
grants  such  authority  only  to  the  district  at- 
torney of  the  county  in  which  the  case  is  to  be 
tried. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  District  and  Prosecuting  Attorneys,  f! 
10-12.1 

Appeal  from  Supreme  Coart,  Appellate  Di- 
vision, Fourth  Department 

John  W.  Neff  was  convicted  of  larceny  on 
a  trial  of  an  Indictment  changed  from  Erie 
to  Wyoming  county,  and  the  application  of 
John  Knight,  district  attorney  of  Wyoming 
county,  for  a  certificate  fixing  his  compensa- 
tion for  aaslBtlng  the  district  attorney  of  Erie 
county  In  the  prosecution,  was  denied  by  the 
presiding  Justice,  and  he  appeals.  The  order 
denying  such  application  was  afSrmed  (121 
App.  Dlv.  44,  105  N.  T.  Supp.  559),  and  he  ap- 
peals.   Affirmed. 

John  Knight,  pro  se.  Thomas  A.  Sullivan, 
for  respondent 

WERNEIB,  J.  The  question  certified  to 
this  court  Is  whether  the  appellant  John 
Knight  was  entitled  to  an  order  from  the  Jus- 
tice presiding  at  the  trial  of  this  case  fixing 
BCnlgbt's  compensation  for  services  rendered 
therein.  The  facts  out  of  which  this  contro- 
Tersy  arose  are  as  follows:  The  defendant 
Neff,  then  county  auditor  of  Erie  county,  had 
been  indicted  In  that  county  In  January,  1006, 
for  the  crime  of  grand  larceny.  Upon  his 
application,  in  or  about  the  month  of  June, 
1906,  the  place  of  trial  of  the  indictment  was 
changed  from  Erie  coimty  to  Wyoming  coun- 
ty. The  appellant  Knight  was  then  the  dis- 
trict attorney  of  Wyoming  county.  With  the 
approval  of  the  county  Judge  of  Brie  county 
the  district  attorney  of  the  latter  county  re- 
tained the  appellant  to  assist  him  in  the  trial 
of  the  case.  The  trial  was  bad  In  Wyoming 
county.  The  appellant  and  other  local  coun- 
sel assisted  the  Erie  county  district  attorney 
In  the  trial,  although  the  Brie  county  district 
attorney  practically  took  charge  of  the  trial 
and  assumed  the  conduct  thereof.  Subse- 
quent to  the  trial  the  appellant  made  this  ap- 
plication to  the  Justice  who  presided  at  the 
trial  to  have  his  compensation  fixed  for  his 
services  and  disbursements.  The  learned 
trial  Justice  denied  the  application  solely  up- 
on the  ground  of  lack  of  power,  and  the  Ap- 
pellate Division  has  affirmed  bis  determina- 
tion. 

The  trial  Judge  and  the  Appellate  Division 
have  favored  us  with  opinions  which,  while 
differing  in  detail,  agree  that  the  rights  and 
duties  of  district  attorneys  in  respect  to  crim- 
inal prosecutions  which  have  been  removed 


from  one  county  to  another  are  Involved  la 
doubt  and  uncertainty.  To  some  extent  this 
uncertainty  has  been  occasioned  by  the  re- 
peal of  certain  Important  provisions  of  the 
earlier  statutes  bearing  upon  the  subject  gen- 
erally, and  the  failure  to  re-enact  similar  pro- 
visions. Until  the  adoptioh  of  the  count/ 
law  In  1892  (page  1743,  c.  686),  the  Revised 
Statutes  provided:  "It  shall  be  the  duty  of 
every  district  attorney  to  attend  the  courts 
of  oyer  and  terminer  and  Jail  delivery,  and 
general  sessions,  to  be  held  from  time  to  time, 
in  the  county  for  which  he  shall  have  been 
appointed;  and  to  conduct  all  prosecutions 
for  crimes  and  oftenses  cognizable  in  sudr 
courts."  1  Rev.  St  (Ist  Ed.)  pt  1,  p.  383,  c. 
12,  tit  2,  (  89.  This  provision  was  repealed 
by  the  repealing  clause  of  the  county  law, 
and,  while  certain  sections  of  the  Code  of 
Criminal  Procedure  and  other  statutes  pre- 
scribe the  duties  of  district  attorneys  in  spe- 
cial cases,  there  seems  to  be  no  existing  stat- 
ute declaring  their  general  duties.  The  quot- 
ed section  of  the  Revised  Statutes,  it  will 
be  observed,  only  related  to  certain  specified 
courts  of  criminal  Jurisdiction.  These  were 
the  courts  of  oyer  and  terminer  and  gen- 
eral sessions.  By  another  section  of  the  stat- 
ute It  was  provided  that  when  an  indictment 
was  removed  b;  certiorari  from  the  former 
court  of  oyer  and  terminer  into  the  Supreme 
Court,  and  by  the  latter  court  sent  down  for 
trial,  It  should  be  tried  at  the  proper  circuit 
court  In  the  same  manner  as  dvil  cases, 
"by  the  district  attorney  of  the  county  in 
which  the  same  was  found."  2  Bev.  St.  (1st 
Ed.)  pt  4,  p.  733,  c.  2,  tit  4,  I  84.  This  pro- 
vision has  also  been  repealed.  Laws  1886, 
p.  892,  c.  593,  S  1,  subd.  4,  repealing  Rer. 
St  art  3,  pt  4,  c.  2,  tit  4.  If  this  last-mai- 
tloned  provision  of  the  earlier  statutes  had 
remained  in  force,  we  should  be  inclined  to 
hold  that  It  was  not  the  duty  of  the  appellant 
to  conduct  this  prosecution,  and  that  It  was 
solely  the  duty  of  the  prosecuting  officer  of 
Erie  county  to  do  so.  Logically  It  would 
seem  to  follow  that.  If  It  was  not  within  the 
scope  of  the  appellant's  duty  to  conduct  the 
prosecution  herein,  he  would  be  entitled  to 
compensation,  for  a  district  attorney  in  this 
state  has  no  common-law  duties,  but  only 
such  as  are  Imposed  upon  him  by  statute. 
People  V.  Corning,  2  N.  Y.  0,  18,  49  Am.  Dec. 
364.  All  this,  however,  is  merely  by  way  of 
explanation  or  suggestion  that  the  courts 
are  without  power  In  the  premises.  The  diffi- 
culty which  has  arlsoi  out  of  the  repeal  of 
the  early  provisions  of  the  Revised  Statutes 
Is  one  to  be  cured  by  legislation  rather  than 
Judicial  decision,  and,  since  this  particular 
case  must  be  disposed  of  upon  another  point, 
we  shall  no't  attempt  to  decide  the  question 
whether  it  was  the  duty  of  the  appellant,  or 
of  the  district  attorney  of  Erie  county,  to  con- 
duct the  prosecution. 

So  far  as  the  appellant's  claim  in  this  pro- 
ceeding Is  coBcerneid,  It  does  not  matter  what 
his  duties  were,  for  we  are  of  opinion  that 
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tbe  procedure  followed  conferred  no  Jurisdic- 
tion upon  the  Justice  presiding  at  the  trial  to 
fix  the  amount  of  any  compensation  to  tbe 
appellant.  Section  204  of  the  county  law  pro- 
Tides:  "Tbe  district  attorney  of  any  county 
in  which  a  capital  or  other  important  crim- 
inal action  Is  to  be  tried,  wltb  tbe  approval 
In  writing  of  the  county  Judge  of  the  county, 
which  shall  be  filed  in  the  office  of  the  coun^ 
clerk,  may  employ  counsel  to  assist  htm  on 
■och  trial ;  and  the  cost  and  expenses  there- 
of, to  be  certified  by  the  Judge  presiding  at 
tbe  trial,  shall  be  a  cbarge  upon  tbe  county 
In  whlcb  the  Indictment  Is  found."  This  sec- 
tion is  tbe  only  source  of  authority  for  any 
district  attorney  to  employ  counsel,  and  a 
compliance  wltb  its  terms  is  necessary  in 
order  to  confer  Jurisdictloa  upon  tbe  court 
to  make  an  order  fixing  the  compensation  of 
Boch  counsel.  It  will  be'  observed  that  this 
section  provides  that  tbe  district  attorney  of 
tbe  county  In  wblcta  tbe  action  "is  to  be 
tried,"  with  tbe  (ipproval  of  tbe  county  judge, 
may  employ  counsel,  and  tbe  expense  there- 
of is  to  be  charged  upon  the  county  "where 
the  indictment  Is  found."  This  record  dis- 
closes that  the  district  attorney  of  the  coun- 
ty where  the  Indictment  was  found  .employed 
the  appellant  as  cotmsel  with  tbe  approval  of 
the  county  Judge  of  that  county.  The  plain 
terms  of  the  statute,  on  tbe  contrary,  grant 
Bach  autborlty  only  to  the  district  attorney 
of  tbe  county  in  which  tbe  action  Is  to  be 
tried.  This  action  was  tried  in  Wyoming 
county,  of  wblcb  tbe  appellant  was  district 
attorney.  In  view  of  this  failure  to  comply 
with  the  plain  command  of  the  statute,  tbe 
trial  justice  was  clearly  without  jurisdiction 
to  grant  this  application  and  he  proi>erly  so 
decided. 

It  may  be  pr(q;>er  to  observe  in  ccmduslon 
that,  while  section  204  of  tbe  county  law 
seems  to  Indicate  .that  tbe  district  attorney 
of  the  county  to  which  a  criminal  prosecu- 
tion Is  removed  is  required  to  conduct  tbe 
trial  and  employ  counsel,  we  do  not  believe 
tliat  this  practice  is^  best  calculated  to  sub- 
serve public  interests.  Tbe  district  attorney 
of  tbe  county  in  wblcb  tbe  Indictment  Is 
found  must  necessarily  be  more  familiar  wltb 
the  facts  upon  wblcb  an  Indictment  is  pro- 
cured, and  be,  in  our  judgment,  is  the  person 
generally  best  equipped  to  secure  and  present 
the  evidence  against  the  accused.  It  is  ob- 
vious, also,  that  tbe  prosecuting  officer  of  a 
coun^  to  wblcb  a  criminal  trial  is  removed 
has  usually  knowledge  of  local  conditions 
which  may  be  qtilte  essential  to  a  proper  trial. 
It  should,  therefore,  be  within  tbe  power  of 
the  district  attorn^  of  tbe  county  where  the 
indictment  is  found  to  call  upon  the  district 
attorney  of  the  county  to  whlcb  the  trial  Is 
removed  to  assist  him  In  the  trial.  But  these, 
as  we  have  suggested,  are  questions  which 
must  be  addressed  to  the  wisdom  of  the  leg- 
islative brancb  of  tbe  government,  and  they 
seem  to  call  for  some  immediate  action  by 
that  body. 
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Tbe  order  should  be  afllrmed,  without  costs, 
and  tbe  question  certified  answered  in  the 
negatives 

CULLEN,  C.  Jn  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  and  HIS- 
COCK,  JJ.,  concur. 

Order  affirmed. 
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PEOPLE  V.  JACKSON. 

(Court  of  Appeals  of  New  Xork.    March  8, 
1908.) 

1.  Beibebt— "JuDiciAi  Officers"— CoBONKB. 

A  coroner  who,  by  Laws  1887,  p.  400.  c. 
S21,  Laws  1880,  p.  940,  c.  464,  has  been  given 
the  powers  of  a  magistrate  in  a  limited  class  of 
cases,  with  the  right  to  issue  warrants,  bold  ex- 
aminations, and  commit  or  discharge  an  accused, . 
but  can  exercise  that  jurisdiction  only  when 
some  person  has  been  killed  or  ,danKeroQ8ly 
wounded  by  another,  is  a  "judicial  officer"  with- 
in the  meaning  of  Pen.  Code,  §  72,  relating  to 
the  acceptance  of  bribes  by  such  officers. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  p.  38S9 ;  vol.  8,  p.  7697.] 

2.  Samk— Officiai,  Act. 

An  official  act  within  Pen.  Code,  {  72,  re- 
lating to  the  acceptance  of  bribes  inluencing  the 
official  proceedings  of  judicial  officers,  need  not 
necessarily  be  lawful  to  render  the  Officer  lia- 
ble, but  need  only  be  official  in  form,  and  done 
under  color  of  his  office. 

3.  S^MJS. 

Where  a  coroner  assumed  to  act  Judicially 
in  a  case  wherein  he  was  without  jurisdiction, 
but  wherein  he  would  have  had  jurisdiction  had 
the  d^ith  he  was  investigatiiiK  occurred  in  the 
borough  where  the  act  causing  it  was  committed, 
his  agreement  to  accept  a  bribe  in  such  case  vio- 
lated Pen.  Code,  $  Tz,  relating_  to  bribery,  the 
same  as  If  he  had  complete  jurisdiction. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 
■  Moses  Jackson  was  convicted  of  bribery, 
and  from  an  order  granting  a  motion  in  ar- 
rest of  Judgment  (47  Misc.  Rep.  60,  95  N.  Y. 
Supp.  286)  the  people  appealed.  The  order 
was  reversed  (121  App.  Dlv.  856,  106  N.  Y. 
Sppp.  1046),  and  defendant  appeals.    Affirmed. 

Tbe  defendant  was  Indicted  for  the  crime 
of  bribery  in  that,  while  a  coroner  of  the 
borough  of  Manhattan,  upon  an  information 
duly  laid  before  him  as  such,  be  issued  a 
warrant  to  arrest  one  John  W.  Alexander 
for  causing  tbe  deatb  of  Maria  Smith  at  the 
town  of  Montclalr,  in  the  state  of  New  Jersey, 
by  a  criminal  act  done  by  him  in  the  borough 
of  Manhattan,  In  tbe  state  of  New  York ;  that 
said  Alexander,  when  arrested  by  virtue  of 
said  warrant  and  arraigned  before  the  de- 
fendant as  coroner,  was  admitted  to  bail,  and 
an  undertaking  in  due  form  of  law  was  given 
for  his  appearance  for  examination  on  said 
cbarge;  that  while  said  proceeding  was  still 
pending  before  tbe  defendant  as  coroner  he 
corruptly  and  feloniously  asked  and  agreed 
to  receive  from  one  Benjamin  Reass,  the  at- 
torney for  said  Alexander,  a  bribe  in  tbe 
sum  of  $500,  upon  the  agreement  that  bis  of- 
ficial action  as  coroner  "should  be  influenced 
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thereby;  and  that,  In  consideration  thereof, 
he,  the  said  Moses  J.  Jackson,  would,  after 
the  bearing  of  the  said  charge  against  the 
said  John  W.  Alexander,  order  that  said  John 
W.  Alexander  should  be  discharged."  There 
was  neither  allegation  nor  proof  that  the 
dead  body  of  Maria  Smith  had  ever  been  in 
the  state  of  New  York,  or  that  It  had  been 
viewed  by  the  defendant 

After  a  trial  upon  said  Indlctmrait  before 
the  recorder  presiding  at  the  Court  of  General 
Sessions  of  the  Peace  the  jury  found  the  de- 
fendant guilty.  Thereupon  a  motion  was 
made  for  an  arrest  of  Judgment,  and  an  order 
was  granted  arresting  Judgment  accordingly 
upon  the  ground  that  the  facts  stated  In  the 
Indictment  do  not  constitute  a  crime.  The 
district  attorn^  appealed  from  said  order 
to  the  Appellate  Division,  which  reversed  the 
same,  and  remitted  the  matter  to  the  Ck>urt 
of  General,  Sessions  of  the  Peace  to  proceed 
according  to  law.  The  defendant,  appealed 
to  this  court 

Julius  M.  Mayer  and  Frank  Moss,  for  ap- 
pellant William  Travers  Jerome,  Dist.  Atty. 
(Robert  C.  Taylor,  of  counsel),  (or  re^tond- 
ent 

VANN,  J.  (after  stating  the  facts  as  above). 
The  learned  recorder  held  that  the  Indict- 
ment was  defective  because  It  charged  that  the 
suspicious  death,  which  was  the  subject  of  In- 
quiry before  the  defendant  as  coroner,  is  al- 
leged to  have  occurred  In  the  state  of  New  Jer- 
sey, while  the  act  causing  death  is  alleged  to 
have  been  done  in  the  state  of  New  York. 

The  statute  under  which  the  Indictment 
was  found  provides  that  "a  Judicial  officer 
*  •  •  who  asks,  receives,  or  agrees  to  re- 
ceive a  bribe  •  •  •  upon  any  agreement 
or  understanding  that  bis  vote,  opinion.  Judg- 
ment, action,  decision  or  other  official  pro- 
ceeding, shall  be  influenced  thereby"  is  guilty 
of  a  felony.    Pen.  (3ode,  {  72. 

It  Is  provided  by  the  statute  governing  the 
duties  of  coroners  that,  "whenever  a  coroner 
Is  Informed  that  a  person  has  been  killed  or 
dangerously  wounded  by  another,  or  has  sud- 
denly died  under  such  circumstancefs  as  to  af- 
ford a  reasonable  ground  to  suspect  that  his 
death  has  been  occasioned  by  the  act  of  an- 
other by  criminal  means,  or  has  committed 
suicide,  be  must  go  to  the  place  where  the 
person  is  and  forthwith  Inquire  into  the  cause 
of  the  death,  or  wounding,  ♦  •  •  and  if 
It  shall  appear  from  the  sworn  examination 
of  the  Informant  or  complainant  •  »  * 
that  any  person,  or  persons,  are  chargeable 
with  the  killing  or  wounding,  or  that  there 
1b  probable  cause  to  believe  that  any  person 
or  persons  are  chargeable  therewith,  and  If 
such  person  or  persons,  be  not  in  custody,  he 
must  forthwith  Issue  a  warrant  for  the  ar- 
rest of  the  person  or  persons  charged  with 
such  killing  or  wounding;  and  upon  the  ar- 
rest of  any  person  or  persons,  chargeable 
therewith,  he  must  be  arraigned  before  the 
coroner  for  examination,  and  the  said  coroner 


shall  have  power  to  commit  the  person  or 
persons  so  arrested  to  await  the  result  of  the 
InqulsItlcMi  or  decision."  Code  Ct.  Proc.  I 
773. 

Section  T88  provides  that  the  coroner, 
"when  the  defendant  Is  brought  before  him, 
must  proceed  to  examine  the  charge  contain- 
ed In  the  inquisition  or  Information,  and 
hold  the  defendant  to  answer  or  discharge 
him  therefrom,  in  the  same  manner  In  all 
respects  as  upon  a  warrant  of  arrest  on  an 
Information." 

A  motion  In  arrest  of  Judgment  can  be 
granted  only  In  two  cases:  (1)  When  the 
court  has  no  Jurisdiction  over  the  subject  of 
the  Indictment;  (2)  when  the  facts  stated  In 
the  Indictment  do  not  constitute  a  crime. 
People  T.  Meakim,  183  N.  Y.  214,  30  N.  B. 
828;  Code  Cr.  Proc.  H  323,  331,  467.  As  it  Is 
conceded  that  the  Court  of  General  Sessions 
■of  the  Peace  In  which  the  Indictment  tmder 
consideration  was  found  and  tried  has  Juris- 
diction of  the  crime  of  bribery,  the  power  of 
tlie  recorder  to  arrest  Judgment  depends  up- 
on the  sufficiency  of  the  indlctm«it  itself. 
The  question  before  us,  therefore,  is  the  same 
as  If  the  defendant  had  demurred  to  the  in- 
dictment upon  the  ground  that  the  facts  stat- 
ed therein  do  not  constitute  a  crime. 

While  the  chief  duty  of  a  coroner  is  to  hold 
an  inquest  when  a  suspicious  death  has  oc- 
curred within  his  county,  by  recent  legisla- 
tion he  has  been  given  the  power  of  a. magis- 
trate in  a  limited  class  of  cases.  Laws  1887, 
p.  4<X>,  c  821 ;  Lews  1809,  p.  940,  c.  464.  He 
can  exercise  that  Jurisdiction  only  when  soma 
person  has  been  killed  or  dangerously  wound- 
ed by  another,  but  In  that  class  of  cases  he 
has  the  right  to  issue  warrants,  hold  exami- 
nations, and  commit  or  discharge  the  accus- 
ed the  same  as  any  of  the  regular  magis- 
trates. He  is  therefore  a  Judicial  officer 
within  the  meaning  of  section  72  of  the  Penal 
Code,  and  indeed  his  duties  as  an  Inquisitor 
simply  were  regarded  as  "principally  Judi- 
cial" as  long  ago  as  when  Blackstone  wrote 
bis  celebrated  Commentaries.  1  Blackstone'a 
Com.  (Sharswood's  Bd.)  *34a 

It  Is  insisted  that  the  Indictment  is  defect- 
ive because  It  shows  upon  Its  face  that  the 
defendant  had  no  Jurisdiction  to  act  as  cor- 
oner, Inasmuch  as  it  Is  alleged  that  the 
wounding  took  place  in  New  York  and  the 
death  In  New  Jersey,  while  It  is  not  alleged 
that  the  dead  t>ody  was  ever  within  the  state 
of  New  York,  or  that  the  defendant  viewed 
it  therein.  It  Is  argued  that  for  time  out  of 
mind  the  Jurisdiction  of  a  coroner  depended 
upon  a  view  of  the  body ;  that  the  Olmlnal 
Code  makes  It  his  first  duty  '^  go  to  the 
place  where  the  person  is"  who  has  been 
killed  or  dangerously  wounded;  and  that  the 
city  charter  requires  a  view  of  "the  body  of 
such  deceased  person"  by  a  coroner's  physi- 
cian. Code  Cr.  Proc.  i  773;  Consolidation 
Act  I^ws  1882,  vol.  1,  p.  430,  c.  410,  {  1773: 
Charter,  Laws  1801,  vol.  8,  p.  646,  e.  466.  • 
1571. 
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The  decision  of  thla  appeal  does  not  rest 
upon  the  actual  Jorisdlction  of  the  defendant 
aa  coroner ;  for,  assnmlng  that  he  was  with- 
out Jurisdiction  because  he  had  not  seen  the 
onfortunate  woman  after  she  was  dangerous- 
ly wounded,  and  had  not  viewed  her  body 
after  death,  still  we  think  the  indictment  is 
sufficient 

The  defendant  waa  in  fact  a  coroner,  and 
he  assumed  to  act  as  such  in  a  case  of  death 
by  violence,  of  which  he  would  have  had 
Jurisdiction  if  the  death  had  occurred  in  the 
borongli  where  the  act  causing  it  was  com- 
mitted. He  Issued  a  warrant  In  due  form 
of  law,  signed  by  himself  as  coroner,  and 
benoe  necessarily  decided  that  he  had  Juris- 
diction to  act  aa  coroner.  He  Issued  it  as 
lawful  process,  and,  as  it  was  valid  on  its 
face,  it  was  a  complete  protection  to  the  of- 
ficer who  made  the  arrest  and  brought  the 
accused  before  the  defendant.  Thus,  by  ex- 
ercising powers  purporting  to  belong  to  his 
office,  be  had  a  prisonen  on  his  hands.  Clear- 
ly he  bad  the  power  to  discharge  the  prlson- 
ee,  even  if  he  had  no  power  to  hold  him  for 
trial  or  admit  him  to  ball.  He  admitted  the 
accused  to  ball,  however,  and  again  necea- 
tariiy  decided  that  be  had  Jurisdiction  to  act 
as  coroner.  His  decision  was  an  official  act 
wttbin  the  true  meaning  of  the  statute.  He 
asked  and  agreed  to  take  $000  In  money,  and 
promised  that  in  consideratioi)  thereof  be 
would  discharge  the  accused  after  bearing 
the  charge  against  him.  While  "in  Judicial 
place"  be  agreed  to  take  a  bribe  for  doing  an 
act  official  in  character,  and  which  was  in 
the  natore  of  an  "official  proceeding."  For  a 
certain  amount  of  money  he  was  to  make  a 
certain  decision  as  coroner,  and  it  was  be- 
cause be  bad  power  to  make  that  decision 
that  he  was  able  to  exact  a  bribe.  AH  his 
acts  were  official  in  form,  and  all  that  he 
did  Was  by  color  of  his  office.  He  dealt  with 
a  subject  over  which  he  had  Jurisdiction. 
Every  step  be  took  be  assumed  to  take  In  his 
official  capacity.  An  act  may  be  official  In 
character  witbont  being  lawful,  and  he  nei- 
ther pretended  nor  intended  to  act  otherwise 
tiian  officially.  "An  official  act  does  not  mean 
that  which  was  lawfully  done,  but  whatever 
was  done  imder  color  or  by  virtue  of  the  of- 
fice." Inhabitants  of  Williamstown  v.  WJIlls, 
15  Gray  (Mass.)  427,  430. 

The  defendant  complied  with  all  the  forms 
of  law  in  attempting  to  act  as  coroner.  His 
action  was  such  as  a  coroner  might  properly 
take  in  a  proper  case.  Eivery  function  be  at- 
tempted to  discharge  belonged  to  the  office 
which  be  held,  and  could  have  been  perform- 
ed with  tiie  full  sanction  of  law  if  the  victim 
bad  died  in  the  borough  of  Manhattan.  This 
ease  Is  not  like  some  of  those  relied  upon 
by  tbe  appellant,  where  there  was,  not  only 
BO  Jurisdiction  In  tbe  particular  case,  but 
there  coold  be  none  in  any  case,  because  the 
function  was  foreign  to  the  office,  and  could 
not  be  exercised  by  the  officer  under  any  cir- 
eunutaiiGeab    Here  the  function  was  such  as 


a  coroner  could  perform  wben  a  certain  fact 
existed,  and  the  defendant  took  Jurisdiction 
and  kept  it  Just  as  if  that  fact  bad  been 
proved  before  him.  A  coroner  cannot  act  in 
a  case  of  larceny,  for  instance,  no  matter 
what  the  facts  are,  but  he  can  take  cogni- 
zance of  cases  of  dangerous  wounding  or  vio- 
lent death  occurring  In  his  county,  for  those 
subjects  are  intrusted  to  him  by  law.  The 
latter  class  of  cases  belongs  to  his  office,  and, 
when  be  assumes  Jurisdiction  of  such  a  case, 
bis  aotion  therein  Is  so  far  official  as  to  sup- 
port an  indictment  against  him.  If  he  accepts 
a  bribe  for  doing  an  act  apparently  in  the 
line  of  his  duty.  The  learned  Appellate  Divi- 
sion 80  held  In  a  carefully  prepared  opinion. 

Tbe  law  does  not  protect  a  corrupt  Judge 
because  he  exceeds  his  powers,  and  bis  ac- 
tion is  colorable  merely.  It  does  not  mind 
whether,  when  accepting  a  bribe  to  do  an  act 
apparently  within  his  Jurisdiction,  he  actual- 
ly had  Jurisdiction.  The  statute  against 
bribery  eays  nothing  about  Jurisdiction,  and 
official  action  means  such  as  properly  be- 
longs to  tbe  office  and  is  intended  by  the  of- 
ficer to  be  offlclaL  It  is  sufficient  If  the  de- 
fendant assumed,  colore  officii,  to  perform  « 
function  belonging  to  his  office,  even  if  the 
right  to  perform  it  did  not  exist  in  the  partic- 
ular case.  State  v.  Ellis,  33  N.  J.  Law,  102, 
07  Am.  Dec.  707;  Glover  v.  State,  109  Ind. 
391,  10  N.  E.  282;  State  v.  Lehman,  182  Mo. 
424,  81  S.  W.  1118,  6  L.  R.  A.  400,  103  Am. 
St  Bep.  670;  Murphy  v.  State,  124  Wis.  035, 
102  N.  W.  1087;  People  v.  McGarry,  136  Mich. 
316,  99  N.  W.  147;  State  v.  Potts,  78  Iowa, 
056,  43  N.  W.  534,  5  L.  R.  A.  814. 

Just  as  an  officer  de  facto  is  punishable 
for  malfeasance  in  office  the  same  as  if  he 
bad  been  an  officer  de  jure,  so  an  officer  de 
Jure,  acting  apparently  with,  but  really  with- 
out Jurisdiction,  is  punishable  for  accept- 
ing a  bribe  the  same  as  if  be  bad  had  com- 
plete Jurisdiction,  provided  the  action  to  be 
corruptly  taken  was  in  form  appropriate  to. 
the  office  held  by  him.  State  v.  Goss,  69  Me. 
22;  Mechem  on  PubHc  Officers,  {  336;  1  Bish- 
op on  Criminal  Law,  i  017.  We  have  Just 
held  that  the  City  Court  of  the  city  of  New 
York  has  no  Jurisdiction  of  an  action  against 
that  city  (O'Connor  ▼.  City  of  New  York,  191 
N.  Y.  238,  S3  N.  E.  979);  but  Is  it  possible 
that  the  statute  against  bribery  has  no  ap- 
plication to  the  discharge  of  official  duties  In 
the  cases  in  which  that  court  assumed  Juris- 
diction without  having  it  (Iloderlgas  v.  East 
River  Savings  Institution,  63  N.  Y.  460,  20' 
Am.  Rep.  555)? 

No  precedent  in  this  state  holds  Jurlsdic 
tion  in  the  particular  case  essential  to  estab- 
lish the  crime  of  bribery,  when  the  defend- 
ant had  general  power,  as  an  officer,  to  act 
in  .like  cases  upon  proof  of  a  particular  fact, 
and  we  decline  to  follow,  such  courts  In  other, 
states  as  have  so  held.  The  weight  of  au- 
thority la  the  other  way.  We  do  not  hold 
that  tbe  defendant  Is  estopped  from  denying 
that  he  bad  Jurisdiction,  but,  as  his  acUou 
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was  In  the  apparent  line  of  Us  dnty  as  a 
public  officer,  was  official  in  form  and  intend- 
ed to  be  official  In  fact,  that  he  was  guilty. 
If  be  accepted  a  bribe,  whether  he  had  juris- 
diction or  not.  Any  other  rule  would  be  a 
reproach  to  the  law,  for  It  would  encourage 
official  corrnptiop,  and  tend  to  subvert  the 
b(»iest  administration  of  Justice.  The  of- 
fense of  the  defendant,  whether  he  was  wIUi 
or  without  Jurisdiction,  is  the  same  in  morals, 
and  we  think  it  is  the  same  in  the  eye  of 
the  law. 

The  order  of  the  Appellate  DlTlsIon  should 
be  affirmed. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
WERNER,  WILIiARD  BARTLBTT,  and 
HISCOCK,  JJ.,  concur. 

Order  affirmed. 


on  N.  T.   Ml) 

PEOPLE  ▼.  McdiEIXAN  et  al. 

(Court  of  Appeals  of   New  Xork.     March  6, 
1908.) 

1.  Pleadinqs— Bnx  ov  Pabticitlabs. 

The  court  cannot  require  a  party  to  furnish 
the  particulars  of  evidence  which  ia  not  with- 
in hi8  power  to  furnish,  or  preclude  him  from 
fiving  a.  lawful  and  i>roper  evidence  upon  trial, 
y  reason  of  his  inabili^  to  specify  in  advance 
what  such  evidence  will  disclose. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {  978.] 

2.  Appkal  —  Review  —  Dibcretiok  of  Loweb 

COUBT. 

An  order  of  the  Appellate  Division  of  the 
Supreme  Court,  in  quo  warranto  proceedings  by 
the  Attorney  General  to  try  title  to'  an  office, 
by  which  the  trial  court  is  required  to  preclude 
him  from  giving  any  evidence  of  miscount  of 
votes  in  the  election  districts,  in  which  he  is  un- 
able to  specify  the  particulars  required  by  a 
bill  of  particulars  without  an  opportunity  to 
inspect  the  ballots  which  the  election  law  re- 
quires to  be  preserved  inviolate,  presents  a 
question  of  law  which  the  Court  of  Appeals  has 
power  to  review,  though  -the  ordering  of  a  bill 
of  particulars  is  discretionary  with  the  trial 
court. 
8.  Elkction— Contest— EviDENCB— Ballots. 

In  quo  warranto  proceedings  to  determine 
which  candidate  was  elected  to  the  ofiSce,  the 
ballots,  preserved  as  required  by  the  election 
law  (Laws  1896,  p.  963,  c.  909,  f  111),  are  law- 
ful and  proper  evidence,  and  neither  party  can 
be  properly  excluded  from  the  right  of  availing 
himself  of  this  evidence  upon  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  i  294.] 

4.  Sake. 

In  quo  warranto  proceedings  to  try  title 
to  an  office,  the  boxes  in  which  the  ballots  are 
preserved  as  required  by  the  election  law  (Laws 
1896,  p.  963,  c.  909,  §  111)  may  be  opened,  and 
their  contoits  recounted,  on  the  trial,  without 
any  preliminary  evidence  tending  to  show  some 
miscount,  error,  omission,  or  fraud  in  the  count- 
ing or  canvassing  of  the  votes  or  in  the  returns. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  S$  306,  307.] 
6.  Same— Count  of  Votes— Pbeservation  of 
Ballots. 

The  election  law  (Laws  1896,  p.  963,  c.  909, 
I  111),  authorizing  the  court  to  order  an  exam- 
ination of  the  ballots  preserved  as  required  by 
tbs  law,  was  not  intended  to  confer  upon  a  judge 


out  of  court  the  power  to  caprlcioosly  order  bal- 
lot boxes  to  be  opened  and  examined,  unless  it 
was  to  the  end  that  they  may  be  used  in  judicial 
proceedings  pending  or  about  to  be  commenced. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  g|  306,  307.] 

6.  Saks. 

The  purpose  of  the  election  law  (Laws  1896^ 
p.  963,  c.  909,  S  111),  requiring  the  preserva- 
tion of  the  ballots,  is  that  they  may  be  used  in 
evidence  upon  a  criminal  prosecution  or  in  an 
action  to  determine  which  candidate  was  elected 
to  office. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  S|  306,  307. j 

Gray,  Yann,  and  Werner,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Quo  warranto  by  the  people  of  the  state  of 
New  York  against  George  B.  McClellan  and 
William  R.  Hearst  From  an  order  of  the 
Appellate  Division  (108  N.  Y.  Snpp.  765),  re- 
versing an  order  of  the  Special  Term  (56 
Misc.  Rep.  123,  106  N.  Y.  Supp.  200),  denying 
defendant  McCIellan's  motion  for  a  full  bill 
of  particulars,  plaintiff  appeals.    Reversed. 

See,  also,  109  N.  Y.  Supp.  76. 

Clarence  J.  Sbearn  for  appellant  Eugene 
Lamb  Richards,  Jr.,  for  resirandent 

HAIGHT,  J.  This  action  is  in  the  nature 
of  a  quo  warranto  brought  by  the  Attorney 
General  to  oust  the  defendant  George  B.  Mc- 
Clellan from  the  office  of  mayor  of  the  city 
of  New  York,  and  to  seat  William  R.  Hearst 
as  such  mayor,  upon  the  ground  that  at  the 
election  of  mayor  In  that  city  In  the  fall  of 
1905  the  defendant  Hearst  was  elected  as 
such  mayor,  instead  of  the  defendant  McCSel- 
lan. 

After  issue  had  been  Joined  In  the  action, 
an  order  was  obtained  upon  the  application 
of  the  defendant  McClellan,  requiring  the 
Attorney  General  to  furnish  him  with  a  bill 
of  particulars  of  the  aIlegati(Hi8  of  subdivi- 
sions 4,  6,  6,  7,  and  8  of  the  complaint  in  sub- 
stance, particularly  specifying  each  election 
district  in  which  ballots  lawfully  marked 
and  cast  for  Hearst  were  counted  as  having 
been  cast  for  McClellan,  stating  particularly 
the  number  of  such  ballots  in  each  election 
district,  and  whether  straight  or  split  ballots ; 
and  ^Iso  specifying  particularly  each  election 
district  In  which  marked,  void,  and  Illegal 
ballots  were  counted  for  McClellan,  stating 
the  number  in  each  district;  also  specifying 
each  district  In  which  men  were  permitted 
to  vote  for  McClellan  who  had  not  thereto- 
fore been  registered,  the  hour  of  their  voting, 
their  names  and  address,  and  those  who 
voted  more  than  once  at  such  election;  also 
each  election  district  in  which  Inspectors  fail- 
ed and  omitted  to  count  ballots  that  bad  been 
lawfully  cast  for  Hearst  and  had  failed  and 
omitted  to  enter  upon  and  embody  in  the  re- 
turns of  the  votes  cast  for  such  office,  such 
votes,  specifying  the  number  and  whether 
straight  or  split  ballots;  and  also  particular- 
ly specifying  the  election  districts  In  whlcb 
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rotes  were  by  the  Inspectors  of  election  en- 
tered aiion  and  embodied  in  the  returns  of  the 
votes  cast  for  McClellan  which  had  not.  In 
fact,  been  cast  at  all,  specifying  particularly 
the  number,  whether  straight  or  split,  etc. 
Thereupon,  and  upon  December  19,  1907,  the 
Attorney  General  caused  to  be  served  upon 
the  defendant  McClellan  a  verified  bill  of  par- 
ticnlara,  specifying  a  large  number  of  elec- 
tion districts,  and  stating  the  number  of 
votes  In  each  that  he  claimed  bad  l>een  im- 
properly counted  for  McClellan,  and  then 
stated.  In  substance,  that  be  was  unable  to 
give  any  otjier  or  further  particulars  of  the 
allegations  <^  the  complaint,  for  the  reason 
that  the  full  and  complete  Information  con- 
cerning the  allegations  could  only  be  bad 
from  an  inspection  of  the  ballots  contained 
in  the  several  ballot  boxes  used  at  such  elec- 
tion. Thereupon  the  defendant  McClellan 
moved  the  court  for  an  order  directing  the 
Attorney  General  to  furnish  a  further  bill 
of  particulars  of  the  allegations  contained  in 
subdivisions  4,  S,  7,  and  8  of  the  complaint, 
complying  with  the  prior  order  for  a  bill  of 
particulars  by  specifying  the  number  of  votes 
miscounted  In  each  election  district  of  Kings 
county,  and  particularly  and  separately  what 
votes  were  miscounted  by  acts  allied  in  sub- 
division 4,  and  what  votes  were  miscounted 
by  acts  alleged  in  subdivision  7,  and  what 
votes  were  miscounted  by  acts  alleged  in  sab- 
division  8,  specifying  whether  upon  split  or 
straight  ballots,  and  that  be  be  required  to 
give  further  particulars  in  regard  to  the  al- 
legations contained  in  subdivision  5  of  the 
complaint,  specifying  whether  the  votes  alleg- 
ed to  have  been  miscounted  were  upon  split 
or  straight  ballots,  and  In  default  of  such 
information  that  he  be  precluded  from  giving 
any  evidence  of  any  misconduct  or  miscount 
of  votes  in  any  election  district,  and  for  such 
other  and  further  relief  In -the  premises  as 
may  be  Just. 

This  motion  was  opposed  by  the  Attorney 
General,  who  made  an  affidavit  in  substance 
stating  that  the  ballot  boxes  were  in  the  cus- 
tody of  the  board  of  elections  of  the  city  of 
New  York,  kept  under  lock  and  key,  and 
neither  he  nor  any  other  person  had  been 
permitted  to  open  the  same  or  make  an  exam- 
ination of  their  contents,  and  that  conse- 
quently he  could  not  furnish  the  information 
called  for.  Thereupon  the  Special  Term  de- 
nied the  motion,  but  on  review  by  the  Appel- 
late Division  the  order  of  the  Special  Term 
was  reversed,  and  the  motion  granted  to  the 
extent  of  precluding  the  plaintiff  from  giving 
any  evidence  of  the  allegations  contained  in 
subdivision  6  of  the  complaint  or  of  any 
fraud,  error,  omission,  or  mistake  as  charged 
In  sabdlvlslons  4,  5.  7,  and  8  of  the  com- 
plaint, except  with  regard  to  the  election  dis- 
tricts specified  in  the  schedule  of  the  bill  of 
particulars  served  by  the  Attorney  General. 
Permission  was  then  granted  to  appeal  to 
this  court,  and  the  following  questions  were 
certified: 


"(1)  Whether,  upon  the  trial  of  this  action, 
the  plaintiff  should  be  precluded  from  giving 
any  evidence  of  fraud,  error,  omission,  or 
mistake  as  charged  in  the  paragraphs  or  sub- 
divisions 4,  5,  7,  and  8  of  the  amended  com- 
plaint and  supplemental  complaint,  except 
with  regard  to  the  election  districts  specified 
in  the  bill  of  particulars. 

"(2)  Whether  upon  the  trial  of  this  action 
to  test  the  title  of  the  defendant  McClellan 
to  an  elective  office,  if  it  shall  appear  that 
the  said  defendant  liad  been  declared  elected 
by  the  board  of  canvassers  and  had  received 
a  certificate  of  election  regular  in  form,  the 
burden  of  Impeaching  the  certificate  of  elec- 
tion, by  showing  fraud,  error,  or  omission  in 
the  counting,  returning,  or  canvass  of  the 
votes  will  rest  upon  the  plaintiff. 

"(3)  Whether  in  stjch  an  action  any  ballot 
box  may  be  opened  and  its  contents  recount- 
ed without  preliminary  jsvidence  tending  to. 
show  some  misconduct,  error,  omission,  or 
fraud  In  the  counting  or  canvassing  of  the 
vote  or  In  the  returns." 

Upon  the  argument  of  this  appeal  it  wns 
conceded  by  the  appellant's  counsel  that  the 
second  question  should  be  answered  in  tbe 
affirmative.  Our  review  therefore  is  limited 
to  a  consideration  of  the  Qrst  and  third  ques- 
tions certified. 

It  has  tieen  suggested  that  the  ordering  of 
a  bill  of  particulars  rests  in  tbe  sound  dis- 
cretion of  the  Special  Term  and  Appellate  Di- 
vlsioa  of  the  Supreme  Court,  that  such  discre- 
tion Is  not  reviewable  by  this  court,  and  that 
this  court  ought  not  to  determine  In  advance 
the  rulings  that  tbe  trial  court  should  make 
with  reference  to  the  admission  or  rejection, 
of  evidence.  The  office  of  a  bill  of  particu- 
lars is  to  apprise  a  party  of  tbe  particulars 
of  tbe  claim  that  he  will  be  called  upon  to 
meet  upon  the  trial,  so  that  he  may  be  ajbl.e 
to  prepare  bis  defense  and  procure  the  at- 
tendance of  such  witnesses  as  he  may  be  able 
to  produce  upon  the  subject.  It  is  not  usual, 
however,  to  require  a  party  to  give  the  par-, 
ticulars  of  the  evidence  of  which  he  proposes 
to  avail  himself  upon  a  trial.  It  is  doubtless 
true  that  the  giving  or  the  withholding  of  a 
bill  of  particulars  ordinarily  rests  in  tbe  dis- 
cretion of  the  Supreme  Court,  and  that  dis- 
cretion cannot  be  reviewed  in  this  court ;  but 
there  Is  a  limit  to  such  discretion.  It  cannot 
require  a  plaintiff  to  furnish  the  pairtlculara 
of  evidence  which  is  not  within  his  power  tp 
furnish,  or  preclude  him  from  giving  lawful 
and  proper  evidence  upon  the  trial,  by  reason 
of  bis  inability  to  specify  In  advance  what 
such  evidence  will  disclose.  A  party  may 
have  an  Intimation  In  advance  as  to  how 
a  witness  will  testify  upon  the  trial,  but  he 
cannot  be  certain  until  after  the  witness  has 
been  placed  under  oath  and  his  testimony 
taken. 

In  this  case  the  Attorney  General,  as  we 
have  seen,  has  sworn  that  the  ballots  cast 
at  the  election  in  question  -were  contained  in 
boxes  In  the  custody  of  the  board  of  elec- 
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tlons,  kept  under  lock  and  key,  and  that  no 
person  had  been  permitted  to  open  and  ex- 
amine their  contents,  and  therefore  he  was 
unable  to  give  information  as  to  the  facts 
that  would  be  disclosed  upon  such  an  exam- 
ination. The  fact  that  the  custody  of  these 
boxes,  after  the  close  of  election,  is  given  to 
the  board  of  elections,  and  that  it  is  made  the 
duty  of  that  board  to  preserve  and  keep  the 
boxes  and  their  contents  inviolate,  is  a  pro- 
vision of  the  statute,  and  therefore  the  state- 
ment of  the  Attorney  General  with  reference 
thereto  is  not  open  to  question.  By  refer- 
ring to  the  order  for  the  amended  bill  of 
particulars  requiring  compliance  with  the 
original  order,  it  Is  quite  apparent  that  most, 
if  not  all,  of  the  information  which  he  is  re- 
quired to  furnish,  in  addition  to  that  fur- 
nished by  him  in  the  bill  of  particulars,  de- 
pends upon  the  information  which  Is  contain- 
ed in  the  boxes,  and  can  only  be  furnished 
upon  an  examination  of  their  contents.  We 
therefore  are  of  the  opinion  that  the  order 
precluding  the  Attorney  General  from  giving 
any  evidence  of  the  miscount  of  votes  in  the 
election  districts  in  which  he  was  not  able  to 
specify  the  particulars  required  by  the  bill 
of  particulars,  without  an  opportunity  to  in- 
spect the  ballots  contained  In  the  boxes,  pre- 
sents a  question  of  law  which  this  court  has 
the  power  to  determine.  It  is  not  a  review 
in  advance  of  rulings  that  may  be  made  by 
the  trial  court  In  the  admission  and  rejec- 
.tion  of  evidence,  but  It  is  the  review  of  an 
order  of  the  Appellate  Division  by  which  the 
trial  court  is  required  to  exclude  and  prohibit 
the  Attorney  General  from  giving  in  evidence 
the  contents  of  the  ballot  boxes  referred  to 
in  the  order.  The  order  of  the  Appellate  Di- 
vision is  based  on  the  proposition  that,  before 
the  admission  of  the  contents  of  the  iMxes 
In  evidence,  proof  aliunde  must  be  given  of 
misconduct  on  the  part  of  the  election  offi- 
cers, of  which,  If  It  existed,  the  Appellate 
Division  might  consider  the  Attorney  General 
necessarily  had  knowledge.  If,  on  the  other 
hand,  no  such  preliminary  proof  is  required, 
there  was  no  foundation  on  which  the  order 
can  stand. 

This  case,  as  we  Iiave  seen,  has  t>een 
brought  for  the  purpose  of  determining  the 
question  as  to  whether  McClellan  or  Hearst 
was  elected  mayor  at  the  election  in  ques- 
tion. That  depends  upon  tlie  determination 
of  the  question  as  to  which  received  a  ma- 
jority of  the  votes  of  the  electors  lawfully 
cast  at  such  election.  The  ballots  so  cast 
become  lawful  and  proper  evidence,  and  they 
are  contained  in  the  boxes  in  the  custody 
of  the  board  of  elections,  and  it  is  our  conclu- 
sion that  neither  party  can  properly  be  ex- 
cluded from  the  right  of  availing  himself  of 
this  evidence  upon  the  trial. 

A  further  question  is  presented  as  to 
whether  the  ballot  boxes  may  be  opened  and 
their  contents  Inspected  without  preliminary 
evidence  tending  to  show  misconduct,  error, 
omission,  or  fraud  in  the  counting  or  the 


canvassing  of  the  votes.  The  statute  pro- 
vides that,  upon  the  completion  of  the  can- 
vass by  the  board  of  inspectors  of  the  ballots 
cast,  "the  ballots  voted,  except  the  void  and 
protested  ballots,  shall  be  replaced  in  the 
box  from  which  they  were  taken,  together 
with  a  statement  as  to  the  number  of  such 
ballots  so  replaced.  Each  such  box  shall  be 
securely  locked  and  sealed,  and  shall  be  de- 
posited with  the  officer  or  board  fumlBhing 
such  boxes.  They  shall  be  preserved  invio- 
late for  six  months  after  such  election  and 
may  be  opened  and  their  contents  examined 
upon  the  order  of  the  Supreme  Ck>urt  or  a 
Justice  thereof,  or  a  county  Judge  of  such 
county,  and  at  the  expiration  of  such  time  the 
ballots  may  be  disposed  of  In  the  discretiou 
of  the  officer  or  board  having  charge  of 
them."  Section  111  of  the  Election  Law 
(Laws  1806,  p.  963,  c.  909). 

In  the  case  of  People  ex  rel.  Brink  v.  Way, 
179  N.  Y.  174,  71  N.  E.  756,  It  was  held  that 
mandamus  would  not  lie  for  opening  of  the 
boxes  and  to  compel  a  recount  of  the  ballots 
by  a  board  of  town  canvassers  after  the  bal- 
lots had  been  returned  to  the  boxes  for  pres- 
ervation under  the  provisions  of  the  statute ; 
that  the  provisions  of  the  statute  with  refer- 
ence to  the  preservation  of  the  ballots  and  the 
opening  of  the  boxes  by  the  Supreme  Court 
or  a  Judge  thereof,  or  a  county  Judge,  wa«« 
intended  for  use  in  criminal  proceedings  and 
to  supply  evidence  in  actions  in  the  nature 
of  quo  warranto  for  the  purpose  of  establish- 
ing title  to  office.  Parker,  C.  J.,  In  deliver- 
ing the  opinion  of  the  court,  says:  "The  ob- 
ject of  the  preservation  of  the  ballots  and  the 
granting  of  the  power  to  the  court  to  order 
an  examination  of  them  would  seem  to  be 
that  it  furnishes  a  further  check  upon  the 
perpetration  of  fraud  by  local  boards  of  can- 
vassers. It  accomplishes  this  necessarily  be- 
cause the  canvassers  know  that  for  six 
months  after  the  canvass  the  evidence  of  bow 
the  people  voted  is  to  be  preserved  In  such 
form  that  it  may  be  used  not  only  to  deprive 
possibly  the  Intended  beneficiary  of  the  fruit 
of  his  office,  but  also  that  it  may  be  used 
against  the  canvassers  in  criminal  proceed- 
ings. •  •  •  The  evidence  thus  preserved 
is  the  best  and  most  conclusive  In  proceedings 
in  the  nature  of  quo  warranto  to  try  the  title 
to  public  office,  a  proceeding  formerly  em- 
barrassed by  the  fact  that  the  ballots  had 
been  destroyed.  •  ♦  *  This  section  la 
not  intended  to  confer  upon  a  Judge  the  power 
to  capriciously  order  ballot  boxes  to  be  open- 
ed and  examined,  nor  will  it  be  so  construed 
by  the  courts.  The  power  Is  conferred  to 
the  end  that  it  may  be  used  in  Judicial  pro- 
ceedings pending  or  about  to  be  commenced." 

In  Matter  of  Hearst  v.  Woelper,  183  N.  Y. 
274,  76  N.  E.  28,  this  question  was  again  con- 
sidered by  Judge  Gray,  In  which  it  was  held 
that  a  mandamus  would  not  lie  for  the  open- 
ing of  the  boxes  for  a  recount  by  the  election 
inspectors,  but  the  purpose  of  the  preserva- 
tion of  the  ballots  was  that  it  furnished  the 
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best  evidence  in  proceedings  in  tbe  nature  of 
400  warranto  to  try  tbe  title  to  office.  And 
In  Matter  of  Metz  v.  Maddox,  180  N.  Y.  460, 
82  N.  E.  507,  Cullen,  C.  J.,  says:  "It  Is  plain 
tbat  the  contest  for  tbe  present-  office  will 
largely.  If  not  principally,  present  questions 
of  fact.  The  count  of  the  TOtes  now  in  one 
of  the  boxes  may  differ  radically'  from  the 
rote  returned  by  the  canvassers.  The  proof 
given  may  tend  to  show  that  tbe  box  has 
been  preserved,  inviolate,  and  therefore  Justi- 
fy tbe  admiKlon  of  Its  contents  in  evidence. 
On  the  other  band/  there  may  be  evidence 
tending  to  show  tbat  the  box  was  or  could 
have  been  tampered  with,  and  there  may  also 
be  testimony  of  the  election  inspectors  and 
-canvassers  tbat  on  the  nlgbt  of  the  election 
ttae  ballots  in  the  box  were  exactly  as  return- 
ed by  them  in  their  statement  of  the  count 
Tbe  vital  issue  will  then  be  wbat  was  the 
troe  count  of  tbe  ballots  on  election  night, 
And  tbe  exclusive  determination  of  tbat  ques- 
tion will  belong  to  a  jury." 

We  are  aware  tbat  in  People  ex  rel.  Dailey 
v.  Uvlngston,  79  N.  Y.  279,  the  trial  court 
ruled  that  tbe  contents  of  a  box  containing 
b^lots  should  not  be  allowed  to  be  opened 
and  the  ballots  recounted  without  preliminary 
evidence  tending  to  show  some  misconduct, 
omission,  or  error  in  the  returns ;  but.  Inas- 
much as  tills  ruling  was  against  the  successful 
party  upon  the  trial,  it  was  not  brought  up 
for  review  In  this  court  If  snch  preliminary 
evidence  Is  contemplated  by  our  present  elec- 
tion law,  then  a  preliminary  issue  arises  with 
reference  to  every  box  containing  ballots 
which  is  sought  to  be  opened  and  the  con- 
tents received  in  evidence.  It  may  l)e  tbat 
tbe  Inspectors  and  watchers  could  be  called 
to  give  oral  testimony  as  to  what  they  dis- 
covered in  tbe  count  and  In  tbe  malting  of  the 
returns  on  election  night,  from  which  it  might 
be  found  that  there  was  misconduct  or  omis- 
sion of  duty  on  tbe  part  of  those  charged 
with  tbe  duty  of  canvassing  the  ballots.  This 
evidence  may  be  rebutted  by  persons  present 
tending  to  show  that  there  was  no  misconduct 
or  omission  of  duty,  thus  raising  a  distinct 
issoe  of  fact  with  reference  to  each  box  that 
may  be  offered  to  be  opened  and  its  contents 
examined,  thereby  unduly  increasing  the 
burdens  of  tbe  trial  and  extending  it  indef- 
initely. Whether  there  were  errors  in  the 
tetoms  or  an  omission  to  count  the  ballots 
for  the  candidate  for  whom  they  were  cast 
are  questions  which  can  be  determined  from 
tlie  ballots  themselves  when  the  boxes  are 
opened  and  tbe  ballots  counted.  We  fail 
tberefore  to  see  the  necessity  for  the  pre- 
liminary proof  referred  to,  and  are  of  the 
opinion  that  the  statute  does  not  contemplate 
the  necessity  of  producing  such  evidence 
preliminary  to  the  right  of  either  party  to 
the  action  to  avail  himself  of  the  evidence 
wliich  tbe  boxes  contain.  It  is  true  that  pre- 
liminary evidence  must  be  submitted  show- 
ing tliat  the  ballots  have  been  preserved  in 
tlie  boxes  Inviolate,  as  was  said  tty  Chief 


Judge  Cnllen  in  the  Metz  Case,  to  which  we 
have  already  referred;  and  tbat  such  evi- 
dence must  be  of  such  a  character  as  to  sat- 
isfy the  trial  court  in  the  first  instance  that 
they  have  l>een  so  preserved  before  admitting 
them  to  be  opened  aud  tbe  contents  received 
in  evidence,  and  Anally  to  satisfy  tbe  Jury  of 
such  preservation.  But  beyond  tliat  we  are 
of  tbe  opinion  tbat  no  conditions  are  imposed 
upon  tbe  right  of  the  court  upon  a  trial 
either  to  determine  the  right  of  a  party  to 
an  office  or  bis  guilt  or  innocence  in  a  crim- 
inal action,  at  tbe  instance  of  either  party, 
to  open  a  ballot  box  and  to  admit  tbe  con- 
tents In  evidence. 

It  may  be  different  where  tbe  boxes  are 
sought  to  be  opened  under  othei;  circum- 
stances than  a  trial  of  an  action,  for,  as  we 
have  seen,  from  our  reference  to  tbe  Brlnic 
Case,  the  statute  was  not  intended  to  confer 
upon  a  Judge  out  of  court  the  power  to  ca- 
priciously order  ballot  boxes  to  be  opened 
and  examined,  unless  It  was  to  the  end  that 
they  may  be  used  in  Judicial  proceedings 
pending  or  about  to  be  commenced. 

Tbe  purpose  of  tbe  statute  requiring  a  pres- 
ervation of  tbe  ballots,  as  we  have  seen,  is 
that  they  may  be  used  as  evidence  upon  a 
criminal  prosecution  or  in  an  action  to  de- 
termine which  candidate  was  elected  to  office. 
It  may  be  that  tbe  evidence  furnished  by  tbe 
ballots  would  not  become  conclusive,  for  tbat 
would  depend  upon  the  question  whether  they 
liad  been  preserved  inviolate  and  as  to  wheth- 
er they  bad  been  cast  t>y  persons  who  were 
qualified  voters  In  that  election  district  But 
tbat  they  may  become  Important  evidence  up- 
on which  a  Jury  may  act  in  determining  tbe 
question  presented  there  can  be  no  doubt. 

We  conclude  therefore  tbat  the  order  of 
tbe  Appellate  Division  should  be  reversed, 
and  that  of  tbe  Special  Term  affirmed,  with 
costs,  and  tbat  tbe  first  question  certified 
should  be  answered  in  the  negative,  and  the 
third  in  the  affirmative. 

GRAY,  J.  (dissenting).  As  to  the  first 
question  certified,  tbe  order  of  tbe  Appellate 
Division  was,  plahily,  rigjit  in  confining  the 
plaintiffs'  proof  as  to  errors,  or  frauds,  in 
tbe  counting  of  ballots  to  those  election  dis- 
tricts, which  were  specified  in  the  schedule 
of  their  bill  of  particulars.  The  complaint 
alleges,  In  the  most  general  terms,  that  In 
every  election  district  in  tbe  city  ballots  cast 
for  Hearst  were  counted  for  McClellan;  tbat 
illegally  marked  ballots  were  counted  for  Mc- 
Clellan; that  ballots  cast  for  Hearst  were 
not  counted;  that  votes  were  returned  for 
McClellan  which  bad  not  been  cast  at  all; 
that  men  bad  been  allowed  to  vote  for  Mc- 
Clellan who  bad  not  registered;  and  that 
others  bad  been  permitted  to  vote  more  than 
once  for  McClellan.  There  are  1,948  elec- 
tion districts  in  tbe  city,  as  to  which  these 
general  charges  of  errors,  or  of  fraud,  would 
apply.  Upon  the  application  of  the  defend- 
ant McClellan,  tbe  Attorney  General  was  re- 
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quired  to  serve  a  bill  of  partlculcrs  of  tbe  al- 
l^ations  of  tbe  complaint.  There  was  no  op- 
poBitlon  to  tbe  order,  and  there  was  no  at- 
tempt at  compliance  with  its  requirements. 
Subsequently,  upon  an  application  to  preclude 
the  Attorney  General  from  giving  any  evi- 
dence in  support  of  the  allegations,  as  to 
which  he  bad  been  ordered  to  serve  a  bill  of 
particDlars,  an-  order  was  made,  directing  a 
bill  of  particulars  to  be  served  by  a  certain 
date,  and  that,  in  case  of  default  therein,  the 
plaintiffs  would  be  precluded  from-  giving 
their  evidence.  A  bill  of  particulars  was  then 
served,  wherein  the  Attorney  Oeneral  speci- 
fied a  certain  number  of  election  districts 
and,  <9pofilte  to  each,  gave  the  number  of  bal- 
lots, which  were  claimed  to  have  been  mis- 
counted. Thereafter,  a  further  application 
was  made  that  the  plaintiffs  be  ordered  to 
more  fully  comply  with  the  previous  order, 
which  application  was  denied.  The  Appel- 
late Division  has  reversed  this  order,  and  has 
granted  the  application,  to  the  extent  of  pre- 
cluding the  plaintiffs  from  giving  any  evi- 
dence of  fraud,  error,  omission,  or  mistake, 
as  charged,  except  with  regard  to  the  elec- 
tion districts  specified  in  the  schedule  of  the 
blU  of  particulars. 

'The  granting  of  the  order  In  question  was 
la  conformity  with  the  provisions  of  section 
531  of  the  Oode  of  Civil  Procedure.  That  sec- 
tion provides  that  the  court  may  "direct  a 
biU  of  particulars  of  the  claim  of  either  party 
'  to  be  delivered  *  *  *  and  in  case  of  de- 
fault the  court  shall  preclude  him  from  giv- 
ing evidence  of  tbe  part  or  parts  of  his  af- 
firmative allegation  of  which  particulars  have 
not  been  delivered."  The  effect  of  the  stat- 
utory provision  Is  to  leave  It  entirely  dis- 
cretionary with  the  court.  In  which  the  trial 
is  to  be  had,  whether  to  order  a  bill  of  par- 
ticulars In  a  case;  but.  If  tbe  order  is  made, 
compliance  is  compelled  by  the  command  to 
preclude  the  giving  of  any  evidence  as  to  the 
particular  allegations  involved,  In  the  case 
of  default.  With  the  exercise  of  the  discre- 
tion of  the  court  below  this  court  may  not 
interfere.  Dwight  v.  Oermanla  Life  Ins.  Co., 
84  N.  Y.  493.  Clearly,  the  order  called  for 
nothing  except  what  may  be  presumed  to 
be  within  the  knowledge  of  the  Attorney  Oen- 
eral. Presumably,  that  officer,  in  bringing 
this  action  to  oust  the  present  incumbent  of 
the  office  of  mttyor  of  New  Tork,  because  of 
fraud,  or  errors,  in  the  conduct  of  the  elec- 
tion, or  in  the  returns  of  the  votes  cast,  act- 
ed upon  information  received  and  was  pos- 
sessed of  some  facts;  else,  his  action  was 
highly  improper  and  unwarrantable.  It  was 
manifestly  proper,  and  necessary  to  the  at- 
tainment of  justice,  that  he  should  be  made 
to  state  with  particularity  such  facts  as  justi- 
fied his  claim.  The  defendant  was  entitled  to 
know  what  facts  in  each  election  district  had 
affected  the  result  of  the  balloting  therein  and 
the  particulai*  respects  In  which  the  law  had 
been  violated.  He  ought  not  to  be  obliged  to 
come  to  trial  upon  the  general  allegations 


that  In  every  one  of  the  1,948  election  dis- 
tricts of  the  city  there  were  committed  errors, 
or  frauds.  For  the  conduct  of  elections,  the 
statute  has  made  provision,  as  to  offlcialP  and 
clerks,  and  as  to  the  methods  of  procedure 
for  the  prevention  of  frauds,  or  errors,  in  the 
casting,  or  counting,  of  ballots  and  In  the 
making  of  the  returns  of  the  election.  The 
defendant  holds  a  certificate  of  his  election 
received  from  the  officials,  whose  duty  it  was 
to  declare  and  certify  the  result  of  the  elec- 
tion. It  would,  in  my  opinion,  be  highly  un- 
just If  his  title  to  the -office,  presumptively 
good  in  law,  could  be  assailed,  and  he  be 
compelled  to  come  into  court  to  try  the  ques- 
tion of  title  upon  merely  general  assertions  of 
fraud  and  error.  It  would  be  intolerable  if 
the  Attorney  Oeneral,  acting  upon  his  own 
initiative,  or  if  any  defeated  candidate  for 
office,  may  maintain  such  an  action  upon  a 
general  averment  that  a  candidate  other 
than  the  certified  Incumbent  of  tbe  office  had 
been  elected,  and  that  tbe  result  of  the  elec- 
tion was  brought  about  by  fraud,  error,  or 
mistake  In  every  election  district  If  the 
rule  were  otherwise  than  as  stated  by  the 
Appellate  Division,  It  becomes  possibles,  to 
throw  the  result  of  any  election,  state  or 
local,  in  doubt  upon  vague  and  wholesale 
assertions.  It  would  tend  to  encourage  the 
maintenance  of  such  actions  and  to  the 
creation  of  a  spirit  of  unrest 

I  think  that  the  decision  of  the  Appellate 
Division,  that  the  plaintiffs  should  be  preclud- 
ed from  giving  evidence  upon  the  trial,  ex- 
cept with  regard  to  the  election  districts 
specified  in  their  bill  of  particulars,  was  right 
and  an  exercise  of  a  wise  discretion. 

As  to  the  other  question  certified^  "Wheth- 
er in  such  an  action  any  ballot  box  may  be 
opened  and  Its  contents  recounted,  without 
preliminary  evidence  tending  to  show  some 
misconduct,  error,  omission,  or  fraud  in  the 
counting,  or  canvassing  of  the  vote,  or  in 
the  returns" — I  think  that  the  question  Is 
not  one  which  should  be  addressed  to  this 
court  That  question,  as  well  as  another  one, 
as  to  where  shall  rest  the  burden  of  proof 
upon  the  trial,  are  requests  for  statements  by 
this  court  as  to  what  rulings  shall  be  made 
upon  the  trial  of  the  action.  This  court  has 
no  original  jurisdiction.  Its  Jurisdiction,  as 
prescribed  by  the  Constitution  of  the  state 
and  by  the  statute,  is  limited  to  the  review 
of  questions  of  law.  There  is  no  warrant  In 
the  law  for  tbe  submission  by  the  court  below 
to  this  court  of  its  doubts  as  to  what  rnllngs 
should  be  made  in  prospective  trials  of  ac- 
tions. There  is  neither  reason  nor  propriety 
in  assuming  to  advise  the  trial  court  how  to 
proceed  with  respect  to  the  opening  of  ballot 
boxes  and  to  the  recounting  of  the  ballots. 
The  competency,  or  relevancy,  of  the  evi- 
dence, offered  as  a  foundation  for  causing 
such  an  examination,  are  for  the  trial  court 
to  pass  upon.  If  errors  are  committed,  they 
can  be  reviewed  upon  the  appeal  from  the 
Judgment   That  the  case  la  of  undoubted  iiu- 
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portanoe  fumlsheB  no  reason  for  tbla  court  to 
aasume  a  function,  whlcb,  in  a  less  imirartant 
case,  It  would  nnbesltatlngly  declare  improp- 
er to  ererdae. 

CUIJiEN.  O.  J.,  una  WIIiLARD  BART- 
LETT  and  CHASE,  JJ.,  concur  with 
HAIGHT.  X  VANN  and  WERNEB,  JJ^  con- 
car  with  ORAT.  J. 

Ordered  accordingly. 


cm  N.  T.  3») 

QUINIiAN  ▼.  LACKAWANNA   STEEL  CO. 

(Cmirt  of  Appeals  of  New  York.    March  8, 
1908.) 

Mastes  AifD  SERTAnr— Bmplotkb'b  Liabiu* 

TY  Act— "Act  of  Supewntendkhoib." 

A  foreman  in  the  maDufactuiing  depart- 
ment of  his  employer's  establishment,  in  charge. 
subject  to  the  orders  of  a  superintendent,  of 
the  work  done  by  the  men  in  the  department, 
with  no  dnty  in  reference  to  the  oi>eration  of  a 
crane  except  to  signal  to  tiie  operator  thereof 
as  to  the  j>laoe  to  Which  it  is  to  be  moved  and 
the  materials  to  be  carried,  Is  not,  when  turn- 
ing on  the  electric  current  causing  the^  crane  to 
more,  doing  an  act  of  superintendence  within 
Employer's  Liability  Act,  Laws  1902,  p.  1748,  c. 
600;  the  operator  of  the  crane  being  an  em- 
rioyi  in  another  department,  subject  to  the  or- 
ders of  another  snperintendent. 

rBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  34,  Master  and  Servant,  {'427. 

For  other  definitions,  see  Words  and  Phrases. 
vol.  7.  p.  6791.] 

Cnllen,  C.  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Bl- 
vlsion.  Fourth  Department 

Action  by  Patrick  Qulnlan  against  the 
Lackawanna  Steel  Company.  From  a  judg- 
ment of  the  Appellate  Division  (107  App.  Div. 
176,  94  N.  Y.  Supp.  942)  affirming  a  judgment 
entered  on  a  nonsuit,  plaintifT  appeals.  Af- 
firmed. 

John  T.  Ryan,  for  appellant  Louis  L. 
Babcock  and  Evan  Hollister,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  a  personal  injury.  The 
plaintiff  was  in  the  employ  of  the  defendant, 
oigaged  in  operating  an  electric  crane  in  the 
defendant's  plate  shop.  The  building  was 
about  75  feet  in  width  and  several  hundred 
feet  In  length.  The  crane  was  about  80  feet 
lU^i,  constructed  in  such  a  manner  that  It 
could  be  run  upon  railroad  tracks  lengthwise 
Hiroagb  tbe  building,  having  at  the  tup  heavy 
•teel  girders  nmnlng  crosswise  of  tbe  bulld- 
tag,  npon  which  a  carriage  with  tackle  could 
be  nm  bade  and  forth,-  so  that  the  material 
vbleb  was  used  In  tbe  process  of  manufac- 
tiiz«  In  tbe  shop  could  be  hoisted  up  and  car- 
ried to  any  part  of  the  building  in  which  It 
was  to  be  used.  About  16  feet  from  the 
ground,  upon  one  end  of  the  crane,  was  a 
coop  wblch  was  approached  by  a  ladder,  In 
wtilcb  the  operator  stood,  and  from  which 
pimet  he  operated  the  crane  by  electric  power 
fnmisbed  through  wires  by  means  of  switches 


and  levers  contained  in  the  coop.    On  tbe  day 
In  question  be  had  been  operating  the  craps 
for  an  hour  or  two,  and  then  he  threw  tbe 
switch  open  so  as  to  cut  off  tbe  electricity 
from  the  wires  above,  ascended  tbe  crane 
to  tbe  carriage  above  for  the  purpose  of  oil- 
ing the  bearings  and  while  thUa  engaged  one  . 
Knapp,  another  employ^  of  the  defendant, . 
entered  the  coop,  turned  on  the  electricity, 
causing  the  plaintUI  to  receive  a  shock  from 
which  he  fell  from  the  carriage  above  to  the 
floor  beneath,  receiving  tbe  injuries  for  which .. 
this  action  was  brought  . 

It  appears  from  his  testimony  that  pne 
'  Greenough  was  the  superintendent  In  charge 
of  this  and  other  shops  of  the  defendant  in 
so   far  as   their   manufacturing  department 
was  concerned,  and  that  Knapp  was  a  fore- 
man under  him  in  charge  of  the  plate  shop 
In  which  they  had  60  or  66  men  engaged  at 
work ;  that  Greenough  visited  tbe  shop  from 
time  to  time,  gave  his  orders  to  Knapp  with  . 
reference  to  the  work  that  was  to  be  done, 
<  and  that  Knapp  gave  directions  to  tbe  men 
I  upon  the  floor  of  the  shop  as  to  the  work  that 
•■  each  was  to  do ;    that,  when  they,  had  Iron  , 
I  or  other  material  that  was  to  be  carried  from 
I  one  part  of  the  shop  to  another  by  means  of 
I  a  crdne,  he  signaled  the  plaintiff  in  the  coop 
I  of  the  crane,  whose  duty  It  was  to  then  move 
It  to  tbe  point  where  the  material  was  piled, 
and  after  It  had  been  hitched  on  to   the' 
tackle  to  elevate  it  from  the  floor  and  catry 
It  to  the  place  at  which  It  was  designed  to 
be  landed.    It  further  appeared  that  there 
was  another  department  In  the  defendant's 
service  known  as  the  "electrical  department," 
of  which  one  Tower  was  the  'superintendent, 
who  had  charge  of  the  electrical  macblne&ti 
that  he  employed  the  plaintiff  with  others  as 
cranemen  In  the  so-called  electrical  gang,  i^nd 
that  the  employ^  of  <tbe  electrical  gang  were 
required  to  report  to  bim  every  morning  a^id 
at  the  close  of  their  day's  work;  that  he  as- 
signed the  plaintiff  to  the  crane  in  question, 
and  placed  its  operation  in  his  hands,  but . 
he  was  to  receive  orders  from  Knapp  as  tq.i 
time  and'  place  that  material  was  to  be  mov*  ■ 
ed  by  means  of  the  crane.    During  the  time" 
that  the  plaintiff  yras  on  duty  no  other  person , 
operated  the  crane. 

It  Is  thus  apparent  that  the  plaintiff  was 
employed  by  reason  of  his  familiarity  with, 
the  use  of  electrical  power,  a^id  that  he  was 
assigned  to  the  wotk  of  operating  this  par- 
ticular electrical  machine  by  reason  of  his,' 
experience,  and  that  It  became  his  duty,  and  I 
bis  alone,  to  apply  and  cut  off  the  power  andi 
operate  the  crane  In  the  performance  of  the' 
work  for  which  It  was  designed.    It  is  also' 
apparent  that  Knapp,  although  a  foremi^n 
In  tbe  shop  having  charge  of  the  work  that, 
was  to  be  done  by  the  men  employed  in  the 
manufacturing  department,  bad  no  duty  to 
perform  with  reference  to  the  operation  of 
the  crane  other  than  to  signal  to  the  operator, 
as  to  the  place  to  which  )t  was  to  be  moved  > 
and  the  material  to  be  carried.    It  does  not 


Digitized  by 


Google 


74 


84  NOIITHEASTERN  REPOBTEB. 


(N,T. 


'  appear  that  he  possessed  any  knowledge  or 
had  had  any  experience  with  reference  to  the 
use  of  electricity,  or  bad  any  right  or  author- 
ity whatever  to  enter  the  coop,  and  there 
Interfere  with  the  electrical  appliances  by 
which  the  crane  was  operated.  We  therefore 
conclude  that  at  the  time  he  entered  the  coop 
of  the  crane  and  turned  on  the  power  be  did 
that  which  he  was  unauthorized  to  do  and 
which  was  not  within  the  scope  of  fats  em- 
ployment, and  consequently,  It  was  not  an 
act  of  superintendence  within  the  meaning 
of  the  employer's  liability  act  (Laws  1902, 
p.  1748,  c.  COO). 

The  Judgment  should  be  afiSrmed,  with 
costs. 

CULLEN,  C.  J.  (dissenting).  I  concur  in 
the  statement  of  the  law  made  by  my  Brother 
HAIGHT;  but  the  complaint *was  dismissed 
at  the  end  of  the  plaintiff's  case.  I  think 
that  In  view  of  Knapp's  position  as  foreman 
it  should  be  presumed  that  something  in  the 
line  of  his  duty  called  him  to  the  crane,  and 
that,  therefore.  It  was  incumbent  upon  the 
defendant  to  show  that  his  action  was  not  In 
the  line  of  his  duty. 

GRAY,  VANN,  WERNER,  and  CHASE, 
JJ.,  concur  with  HAIGHT,  J.  CULLEN,  C. 
J^  reads  dissenting  memorandum.  HIS- 
COOK,  J.,  not  sitting. 

Judgment  affirmed. 


(Ml  N.  Y.  281.) 

UNITED   STATES   TRUST   CO.   OP   NEW 
YORK  V.  HOGBNCAMP  et  al. 

(Court  of  Appeals  of  New  York.    March  S> 
1908.) 

Wills— CoNSTBUCTiON—LncrrATioNS    Over— 
Paildbe  of  Pbecedent  Estate. 

"Testatrix  devised  and  bequeathed  all  the 
residue  of  her  estate  to  her  husband  for  his  life, 
and  on  his  death  one-half  to  her  niece,  or  in  case 
of  her  death  before  the  life  tenant,  then  to  her 
children.  The  husltand  died  before  the  niece, 
and  the  niece  died  before  the  testatrix.  The 
niece  was  brought  up  by  testatrix,  and  kept  by 
her  until  her  marriage,  and  tliereafter  they  were 
frequent  visitors.  Held,  that  since  it  was  a 
rule  that,  where  a  devise  is  limited  to  take  ef- 
fect on  a  condition  annexed  to  a  preceding  es- 
tate, if  the  preceding  estate  should  never  arise, 
the  remainder  over  will  nevertheless  take  place, 
the  first  estate  t)eing  considered  only  as  a  pre- 
ceding limitation,  and  not  as  a  preceding  condi- 
tion, to  give  effect  to  a  subsequent  limitation, 
and  the  evident  intention  of  tlie  testatrix  being 
to  provide  for  her  niece,  the  fact  that  the  hus- 
band died  before  the  niece  did  not  prevent  the 
estate  from  passing  to  the  children. 

Appeal  from  Supreme  Ctourt,  Appellate  Di- 
vision, First  Department. 

Suit  by  the  United  States  Trust  Company 
of  New  York,  as  executor,  against  William  P. 
Hogencamp  and  Mary  EllKa  Campbell  Rob- 
trta  and  Annie  Frances  Roberts,  Impleaded, 
etc,  with  others,  for  an  accounting  and  a 
construction  of  a  will.    From  a  Judgment  of 


the  Appellate  Division  (115  App.  Dlv.  899r 
101  N.  Y.  Supp.  1147)  affirming  a  judgment 
In  favor  of  Mary  and  Frances  Roberts,  Wil- 
liam P.  Hogencamp  appeals.     Affirmed. 

Louis  Marshall,  Jerome  S.  Hess,  and 
George  P.  Ferguson,  for  appellant  George 
L.  Shearer,  for  plaintiff,  respondent.  C.  N. 
Bovee,  for  defendants,  respondents. 

« 

HAIGHT,  J.  Tbls  action  was  brought  for 
an  accounting  by  the  executor  and  for  a  con- 
struction of  the  will  of  Mary  Eliza  Camp- 
bell, deceased.  The  only  question  presented 
for  the  determination  of  this  court  Is  as  to 
the  meaning  of  the  third  clause  of  her  will, 
which  Is  as  follows:  "All  the  rest,  residue 
and  remainder  of  my  estate,  real  and  per- 
sonal, of  every  name  and  nature,  wherever 
situated  and  whenever  acquired,  I  give,  de- 
vise and  bequeath  to  my  said  executor,  to 
Invest,  personally  care  for,  and  collect  rents- 
of.  realty,  and  after  deducting  all  proper 
.costs  and  charges,  to  pay  the  net  Income  to- 
my  husband,  Samuel  Campbell,  during  his 
natural  life,  and  to  pay  bis  suitable  funerals 
expenses,  and  on  his  death  to  turn  over  one- 
half  of  said  residuary  estate  unto  Sarah. 
Frances  Roberts,  wife  of  James  S.  Roberts, 
to  her  sole  and  separate  use  forever;  audi 
should  she  die  before  my  said  husband,  then, 
to  her  children,  share  and  share  alike.  The- 
other  half  of  my  said  entire  residuary  eistate 
my  said  executor  shall  turn  over  unto  Clara 
Hogencamp  and  William  Hogencamp,  chH- 
dren  of  my  brother,  John  M.  Hogencamp^ 
equally,  or  should  either  die  before  my  said 
husband,  then  said  entire  half  to  the  scur- 
vlvor." 

Samuel  Campbell,  the  husband  of  testa- 
trix, died  November  8,  1902.  Sarah  Frances 
Roberts  died  February  12,  1003,  and  the 
testatrix  died  April  16,  1904.  Sarah  Frances 
Roberts  left  her  surviving  as  her  only  chil- 
dren and  heirs  at  law  Mary  Eliza  Campbell 
Roberts  and  Aunie  Frances  Roberts,  the  re- 
spondents, defendants.  The  trial  court  found 
that  the  dnuffhters  of  Sarah  Frances  Rob- 
erts, deceased,  were  entitled  to  one-half  of 
the  residuary  estate  of  the  testatrix,  and 
that  the  defendants  Clara  Hogencamp  and 
William  P.  Hogencamp  were  entitled  to  the 
other  one-half  of  said  estate.  It  is  now  con- 
tended that  the  conclusion  of  the  trial  court 
was  erroneous,  for  the  reason  that  the  daugh- 
ters of  Mrs.  Roberts  were  given  one-half  of" 
the  residuary  estate  only  upon  condition  that 
Mrs.  Roberts  died  before  the  husband  of  the 
testatrix;  that,  she  having  survived  such 
husband,  the  condition  upon  which  her  chil- 
dren were  to  take  never  occurred ;  and  that, 
therefore,  the  testatrix  died  Intestate  as  to- 
this  half  of  her  residuary  estate. 

In  determining  the  meaning  of  the  testa- 
trix's will  we  must  be  guided  by  her  inten- 
tion. Mrs.  Roberts  was  a  niece  of  the  hus- 
band of  the  testatrix,  and  was  not  thereforo 
a  blood  relative  of  hers.    At  an  early  age^ 
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however,  Mrs.  Roberts,  upon  tlie  death  of 
ber  mother,  was  taken  Into  the  house  of  the 
testatrix  and  brought  up  by  her  as  her  own 
child,  and  lived  with  her  until  the  marriage 
to  Mr.  Roberts,  and  thereafter  they  were 
frequent  visitors  back  and  forth.  The  tes- 
tatrix had  no  children  of  her  own.  In  mak> 
Ing  her  will  It  Is  apparent  from  the  clause 
In  question  that  ber  primary  purpose  was 
to  provide  for  ber  husband.  This  she  did 
under  the  supposition  that  he  would  survive 
her,  by  providing  that  her  residuary  estate 
should  be  given  to  the  United  States  Trust 
Company,  In  trust,  with  directions  that  the 
rents  and  income  be  collected  and  paid  over 
to  him  during  his  life.  The  trust  created 
was  one  for  his  life  only,  and  terminated 
with  It.  She  then  provided  for  the  distribu- 
tl&n  of  her  estate  by  directing  that  one  half 
should  be  turned  over  to  Mrs.  Roberts  and 
the  other  half  to  Clara  and  William  P.  Hog- 
encamp;  but,  anticipating  that  Mrs.  Roberts 
might  not  survive  the  testatrix's  husband, 
provided  that.  In  ca^e  she  should  die  before 
ber  husband,  then  ber  children  should  take 
her  portion,  share  and  share  alike.  What 
did  she  mean  by  this  provision?  Did  she 
mean  that  in  case  her  husband  and  Mrs. 
Roberts  should  both  predecease  her  that  the 
children  of  Mrs.  Roberts  should  be  cut  off 
and  receive  no  portion  of  her  estate?  We 
think  not.  The  rule  Is  that  where  a  devise 
is  limited  to  take  effect  on  a  condition  an- 
nexed to  a  preceding  estate,  If  the  preced- 
ing estate  should  never  arise,  the  remainder 
over  win  nevertheless  take  place ;  the  first 
estate  being  considered  only  as  a  preced- 
ing limitation,  and  not  as  a  preceding 
condition,  to  give  effect  to  a  subsequent 
limitation.  Norrls  v.  Beyea,  IS  N.  T.  273; 
Downing  v.  Marshall,  23  N.  Y.  366,  80  Am. 
Dec.  290;  Wager  v.  Wager,  96  N.  Y.  164, 
in;  .Williams  v.  Jones,  166  N.  Y.  522,  60 
N.  E.240. 

The  testatrix,  as  we  have  seen,  first  creat- 
ed a  preceding  estate,  during  the  life  of  her 
husband,  by  which  he  was  to  receive  the 
rents  and  profits,  but  this  estate  did  not  take 
effect  by  reason  of  the  fact  that  he  died 
before  the  testatrix.  The  effect  of  this  was 
to  advance  the  next  estate  created  by  the  tes- 
tatrix, which  was  the  giving  of  one  half  to 
Mrs.  Roberts  and  the  other  half  to  the  Hog- 
encamps.  But  Mrs.  Roberts  also  died  before 
the  testatrix,  so  that  her  estate  never  took 
effect  We  have  then  remaining  the  provi- 
sion in  favor  of  her  children,  who  were  8ut>- 
stituted  in  her  place.  They  survived  the 
testatrix,  and  were  empowered  to  take  upon 
her  death.  The  provision  with  reference  to 
the  death  of  their  mother  before  that  of  the 
testatrix's  hu.sband  was  Inserted  upon  the 
supposition  that  her  husband  would  outlive 
ber,  and  that  the  life  estate  created  for  his 
benefit  would  take  effect.  The  wording  of 
the  provision,  under  that  supposition.  Is  per- 
fectly clear  and  proper.    Upon  the  termina- 


tion of  the  life  estate  by  bis  death,  then 
one-half  of  the  remainder  was  given  to 
Mrs.  Roberts  in  case  she  survived  blm.  But, 
In  case  she  had  previously  deceased,  then  It 
was  given  to  her  children.  We  do  not  think 
that  the  happening  of  his  death  before  that 
of  the  testatrix,  an. event  evidently  not  con- 
templated by  her,  requires  any  change  tn 
the  construction  that  should  be  given  to  the 
language  used  or  indicates  any  intent  on 
the  part  of  the  testatrix  that  this  portion 
of  her  estate  should  not  be  turned  over  to 
the  children  of  Mrs.  Roberts. 

The  Judgment  should  be  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  VA^IN,  WER- 
NER, WILLARD  BARTLETT,  and  HIS- 
COCK,  JJ.,  concur. 

Judgment  affirmed. 


(i»i  N.  Y.  sot) 

BARSON  et  al.  v.  MULLIGAN  et  aL 

(Court  of  Appeals  of  New  York.    March  3, 
1908.) 

1.  Landlobd  and  Tenant— Tebmination  or 
Landlobd'b  Estate— Effect.      • 

The  estate  of  a  tenant  for  years  holding  un- 
der a  lease  from  a  tenant  by  curtesy  is  extin- 
guished by  the  death  of  the  lessor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  32.  Landlord  and  Tenant,  §§  300-306;  vol 
33,  Life  Estates,  |  47.] 

2.  Ejectment— Evidence— Relevanct. 

Where,  in  ejectment  to  recover  possession 
of  premises  leased  by  a  tenant  in  curtesy,  the 
lessee  claims  to  hold  both  under  the  lease  and 
under  an  assignment  of  a  mortgage  after  ibe 
deatli  of  the  tenant  in  curtesy,  evidence  showing 
that  the  tenant  held  the  mortgage  before  the 
death  of  the  tenant  by  curtesy,  and  assigned  it 
before  his  death,  as  collateral  security  only,  is 
not  relevant  of  itself  to  the  question  whether  a 
lessee  from  a  life  tenant  can  become  a  mortgagee 
in  possession  without  the  consent  of  the  mort- 
gagor. 

3.  MoBTOAOES— Estate  or  Mobtoagee. 

Under  2  Rev.  St  (1st  Ed.)  pt  3,  c.  5,  tit  1, 
S  57,  carried  into  Code  Civ.  Proc.  |  1498,  pro- 
hibiting ejectment  by  mortgagees,  by  which  the 
common-law  doctrine  of  the  estates  of  mortga- 
gees was  abrogated  and  the  equitable  doctrine  of 
giving  the  mortgagor  a  ri^ht  of  redemption  and 
regarding  him  as  the  real  owner  of  land  was 
affirmed,  a  mortgagee  has  no  real  estate  in  mort- 
gaged land,  but  is  a  mere  lienor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  {{  27O-280.] 

4.  Same— Entbt  bt  Mobtoaoee— Consent  or 
Mortgagor. 

Under  Code  Civ.  Proc.  g  1498,  prohibiting 
actions,  of  ejectment  by  the  mortgagee  to  recover 
poss"ssion  of  mortgaged  premises,  and  estab- 
lishing the  doctrine  that  a  mortgagee  has  no 
legal  title  in  land  mortgaged,  a  mortgagee  may 
not  enter  the  mortgaged  premises  without  the 
consent  of  the  mortgagor. 

5.  Same— Statutes— CoNSTBUOTiON. 

Such  statute  cannot  be  judicially  amended 
against  the  plain  reading  of  the  statute  by  hold- 
intr  that,  although  a  mortgagee  may  not  enter 
before  foreclosure  without  the  mortgagor's  con- 
sent, yet,  if  he  does  so  enter,  he  may  remain 
imtil  the  debt  secured  by  tite  mortgage  ia  paid. 
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e.  Saw— AssiomrERT— RiOHTfl  or  Absiokee. 
An  assignee  of  a  mortgagee  can  occupy  no 
better  position  than  the  mortgagee  himself. 

[Ed.  Note.— For  cases  in  point,  see  CSent.  Dig. 
Tol.  35,  Mortgages,  H  666-650.] 

7.  Same— EsTATB  or  Mobtoaoeb— Lahdlobo 
AKD  Tenant. 

A  life  tenant  made  a  lease  of  premises  on 
which  there  was  a  mortgage.  After  the  death 
of  the  life  tenant  the  lessee  procured  a  reassign- 
ment of  a  mortgage,  which  ue  had  assigned  be- 
fore his  death,  and  claimed  to  hold  the  prem- 
ises as  a  mortgagee  in  possession.  Held  that, 
whether  the  lessee  had  preriousty  assigned  the 
mortgage  as  collateral  security  only,  or  whether 
he  procured  the  reassignment  after  the  death, 
when  Considered  in  connection  with  the  common- 
law  doctrine  of  the  mortgagee  holding  title  to 
the  mortgaged  premises,  and  which  was  abro- 

rited  by  2  Rev.  St.  (}st  Ed.)  pt  3,  fc  6,  tit  1, 
57,  cairrred  forth  into  Code  Cir.  Proc.  {  1498, 
prohibiting  ejectment  by  a  mort^ragee  to  recover 
possession  of  mortgaged  premises,  the  lessee 
could  not  claim  to  hold  as  a  mortgagee  in  posses- 
sion, no  consent  of  the  mortgagor  being  shown. 

8.  SAin;— Entbt  by  Mobtqagee— Consent  or 

MOBTOAOOB. 

Under  Code  Civ.  Proc.  i  1498,  prohibiting 
ejectment  by  mortgagees  to  recover  mortgaged 
premises,  whenever  it  appears  that  a  mortgagor 
has  consented  to  entry  by  the  mortgagee  for 
purposes  not  inconsistent  with  their  relative 
rights  under  the  mortgage,  the  possession  of 
the  mortgagee  may  be  regarded  as  lawful;  and 
•0,  On  th^other  hand,  when  the  entry  of  the 
mortgagee  is  effected  by  consent  of  the  mortga- 
gor under  a  relation  that  is  hostile  to  or  incon- 
sistent with  the  legal  rights  of  the  parties  un- 
der the  mortgage,  then  the  mortgagee's  posses- 
sion must  stand  or  fall  without  reference  to  the 
mortgage. 

0.  Saux. 

The  fact  that  a  lessee  of  premises  whose 
estate  bad  terminated  by  the  death  of  the  lessor 
was  the  holder  of  a  mortgage  on  the  premise*  did 
not  constitute  the  lessee  a  mortgagee  in  posseis- 
•ion  without  regard  to  the  consent  of  the  mort- 
gagor, where  the  les^e  did  not  claim  to  hold 
under  the  mortgage  exclusively. 

,10.  Ejectment— Byidbncb—Tenanct  ih  Com- 
mon. 

Where,  in  ejectment  for  leased  premises, 
the  defendant  lessee,  whose  estate  had  terminat- 
ed by  the  death  of  the  lessor,  who  had  only  a 
life  estate,  claims  to  hold  as  a  mortgagee  in  pos- 
Bession,  evidence  that  one  of  the  plaintiffs  who 
held  title  to  the  property  as  tenants  in  common 
authorized  the  lessee  to  hold  under  the  mortgage 
,waB  admissible,  since  the  tenant  in  common, 
though  he  could  not  bind  his  co-tenants  by  an 
unauthorized  act,  could  bind  himself  and  liis 
own  interest. 

11.  Death— ABSENCE— Pbesumptions. 
Circumstances  showing  that  an  unmarrieS 

person  21  years  of  age  bad  disappeared,  and 
that  for  37  years  nothing  was  ever  beard  of  him, 
though  search  and  inquiry  was  made,  are  suffi- 
cient to  raise  the  presumi>tion  of  death  after 
the  lapse  of  7  years  from  bis  disappearance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  IS,  Death,  {{  1-3.] 

12.  Descent  and  Distbibdtion— Intestact— 
Pbesumptions. 

Where  it  is  established  by  presumption  that 
an  unmarried  person  is  dead,  the  presumption 
will  follow  that  he  died  intestate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  16,  Descent  and  Distribution,  {  13.] 

13.  Same— Presumptions  as  to  Issue. 
Where    it    is    established    by    presumption 

that  an  unmriiried  person  is  dead,  and  no  claim 
J*  made  for  over  37  y«ar*  to  bis  estate  by  any  | 


one  claiming  as  his  Issue,  it  will  be  presumed 
that  he  died  without  issue. 

[E^.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Descent  and  Distribution,  {  233.] 

14.  Ejectment— Title  to  Maintain  AonoR. 
Where  in  ejectment  plaintllTs  as  owners  ol 

two-tliirds  of  the  land  in  dispute  base  their  rigbc 
to  the  other  one-third  on  the  presumptive  deatli 
of  the  owner  of  the  other  one-third,  under  whom 
they  claim  title,  and  it  is  established  by  pre- 
sumption that  the  owner  died  without  issue  and 
intestate,  their  title  to  the  whole  tract  la  auffi- 
cient 

15.  TbiAI,  —  ReQXTESTS    IOB    iNSIBUOnORS  — 

Pbesumption  or  Death. 

Where  defendant  in  ejectment  makes  no  re- 
qaest  for  an  instruction  submitting  the  issiu- 
of  death  of  a  person  under  whom  plaintiffs 
claim  title  to  the  lands  to  the  jury,  he  cannot 
complain  that  tbe  court  indulged  in  the  pre- 
sumption of  deatti. 

16.  EijECTMBRT— TnxB  TO  Maiotair  Action 
— DsarENSE.  • 

Where  in  ejectment  defendant  claims  as  a 
mortgagee  in  possession,  and  plaintiff  claims  the 
title  to  tlie  land  by  descent  from  another  on  the 
presumption  of  death  intestate  and  without  is- 
sue, the  defendant  has  no  standing  to  claim  that 
the  issue  of  death  should  have  been  left  to  the  Ju- 
ry, since,  defendant  making  no  claim  of  title,  the 
title  of  plaintiff  was  immaterial  to  the  issue,  and 
the  rule  that  a  plaintiff  in  ejectment  must  recov-  . 
er  on  the  stren^h  of  his  own  title,  and  not  on  the 
wealcness  of  his  adversary's,  has  no  application. 

17.  LiANDLOBD      AND      TENANT— KECOVEBT      Or 

Possession— Damaoes— Double  Damaoes. 
Code  Civ.  Proc.  H  140U,  14UT,  establishing 
the  measure  of  damages  in  ejectment  for  prem- 
ises held  over  by  the  tenant  after  the  termina- 
tion of  his  estate,  do  not  limit  the  right  of  plain- 
tiff in  ejectment  to  recover  double  damages 
for  the  willful  holding  over  after  notice,  as  au- 


thorized by  Real  'Property  taw.  Laws  1896,  p. 
690,  c.  547,  §  200,  since  both  statutes,  having 
come  down  side  by  side  through  the  various  re- 
Tisiona  of- the  real  property  law,  will  be  con- 
strued together. 

18.  Same— Pleading— Damages— JoTNDEB   or 
Demands. 

Under  Code  Civ.  Proc.  f  484,  snbd.  6,  ex- 
pressly authorizing  a  complaint  which  demands 
the  recovery  of  real  property  in  ejectment  with 
or  without  damages  for  withholding  the  same,  a 
complaint  'demanding  actual  damages  for  the 
withholding  of  real  property,  as  authorized  by 
Code  CMv.  Proc.  f  {  1496,  1497,  may  also  demand 
double  damages  for  the  willful  holding  over^as 
authorized  by  Real  Property  Law,  Laws  1896w 
p.  590,  c.  647,  §  200. 

19.  Same  — Double  Damages  —  SumoimoT 
or  Complaint. 

A  complaint  in  ejectment  alleging  a  de- 
mand for  the  possession  of  the  premises,  the 
service  of  one  month's  notice  in  writing,  and 
that  the  defendant  unlawfully  withholds  posses- 
sion from  the  plaintiff,  and  asking  for  double 
damages,  but  not  alleging  that  the  act  of  holding 
over  was  willful,  is  not  sufficient  to  warrant  a 
recovery  for  double  damages  nnder  section  200, 
R«al  Property  Law,  Laws  1896,  p.  690,  c  647, 
authorizing  double  damages  where  a  tenant  aft- 
er notice     willfully"  holds  over. 

20.  Same-Evidence— Double  Damages. 
Where  in  ejectment  to  recover  leased  prem- 
ises, in  which  double  damages  are  asked  under 
Real  Property  Law,  Laws  1896.  p.  500,  c.  647, 
I  200,  authorizing  double  damages  for  the  will- 
ful holding  over  by  a  tenant,  tbe  defendant,  the 
lessee,  whose  estate  had  terminated  by  the  deatli 
of  the  lessor,  claims  to  hold  as  a  mortgagee  in 
possession,  evidence  that  one  of  the  ^aintiffa 
who  held  as  tenants  in  common  autborized  the 
lessee  to  hold  under  the  mortgagee  is  admissible, 
if  relevant  under  the  pleadings  on  the  iasna  OC 
the  recovery  of  double  damages. 
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21.  Samc— WnxFUL  HoiiDino  Oveb. 

Under  Real  Property  Law,  Laws  1S96,  p. 
590,  c.  547,  I  200,  authorizing  the  recovery  of 
double  damages  for  the  willful  holding  over  by 
a  tenant,  the  act  of  holding  over  must  be  shown 
to  be  delilieTate,  intentional,  unreasonable,  or 
perverse  to  justify  a  claim  for  double  damages. 

22.  Bamx— Double  Damaois— Pbactiok. 
The  practice  in  doubling  damages  provided 

by  Real  Property  Law,  Laws  ISOo,  p.  590,  c. 
547,  $  200,  aathorizing  the  recovery  of  double 
damages  in  ejectment,  where  the  tenant  willful- 

Sr  holds  over,  is  for  the  jury  to  assess  single 
amages  and  the  court  to  double  them. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Ejectment  by  Charles  H.  Barson  and  an- 
other against  Agnes  K.  Murphy  Mulligan  and 
otbera  From  a  Judgment  of  the  Appellate 
Division  (120  App.  DlT.  879,  105  N.  T.  Supp. 
1106),  affirming  a  Judgment  for  plaintiffs,  de- 
fendants appeaL  Reversed,  and  new  trial 
granted. 

Alton  B.  Parker  and  Wm.  O.  Malllgan,  for 
aKwllantB.  Henry  A.  Foster  and  Frederick 
P.  Foster,  for  reqjwndents. 

WERNER,  J.  This  Is  an  action  In  eject- 
moit  It  has  bad  a  long  and  varied  history, 
in  the  course  of  which  many  questions  have 
arisen,  some  of  which  are  not  germane  to 
the  present  appeal.  The  principal  question 
DOW  before  us  is  whether  the  defendant  Ag- 
nes Mulligan,  whom  we  shall  call  the  ap- 
pellant, was  a  mortgagee  in  possession  when 
this  action  was  instituted.  The  material 
facts  which  bear  upon  this  question  are  brief- 
ly as  follows:  In  1853  Selena  Barson  pur- 
chased a  plot  of  land,  which  embraces  the 
premises  In  dispute,  situate  In  the  county  of 
Westchester,  now  within  the  limits  of  the 
boroogb  of  the  Bronx,  In  the  city  of  New 
Tork.  A  purchase-money  mortgage  for  $1,000 
was  then  given  to  the  grantor,  payable  In  one 
year  from  date.  The  grantee  went  Into  pos- 
session, -  which  she  retained  until  her  death 
in  November,  1862.  She  left  her  surviving 
a  husband  and  several  children.  As  she  died 
intestate,  the  fee  passed  to  her  children,  sub- 
ject to  ■the  husband's  tenancy  by  the  curtesy. 
The  htiflband  went  Into  possession,  and  at  a 
time  not  specifically  pointed  out  In  the  rec- 
ord executed  to  the  appellant  a  lease  of  the 
premises,  which  seems  to  have  expired  on  or 
about  January  1,  189B.  On  the  2eth  day  of 
March,  1894,  a  new  lease  was  entered  into 
between  the  tenant  by  the  curtesy  and  the 
appellant,  which  was  to  run  for  five  years 
and  fonr  months  from  January  1, 1805.  This 
lease  was  cut  short  by  the  death  of  the  lessor 
on  the  2d  of  October,  1897.  If  these  were 
all  the  facts  which  comprise  the  history  of 
the  case  preceding  the  death  of  the  tenant  by 
the  curtesy,  there  could,  of  course,  be  no 
question  as  to  the  rights  of  the  respective 
parties  to  this  action.  In  that  event  the  pos- 
sessory rigbt  of  the  appellant  as  the  lessee 
of  the  tenant  by  the  curtesy  would  have  been 
so  clearly  extinguished  by  the  death  of  the 
latter  as  to  leave  no  Question  open  for  discus- 


sion. There  are  other  facts,  however,  upon 
which  the  appellant  now  contends  that  at  the 
death  of  the  tenant  by  the  curtesy,  or  at 
least  when  this  action  was  commenced,  she 
was  a  mortgagee  In  possession,  and  entitled  to 
remain  vpon  the  premises  until  her  mortgage 
Is  paid.  It  appears  that  the  purchase-money 
mortgage  made  by  Selena  Barson  in  1853 
passed  through  various  hands  until  in  June, 
1888,  the  appellant  acquired  title  thereto  by 
assignment  She  held  it  for  eight  days,  and 
then,  on  July  6,  1888,  assigned  it  to  one 
Steers,  who  was  the  bolder  thereof  in  Oc- 
tober, 1894,  when  the  appellant  took  from  tbie 
tenant  by  the  curtesy  the  second  lease  above 
referred  to.  Steers  continued  to  hold  the 
mortgage  until  October  6,  1897,  when  It  was 
reassigned  to  the  appellant.  On  October  2, 
1897,  or  four  days  before  this  reassignment, 
the  tenant  by  the  curtesy  died,  and  thus,  by. 
that  event,  the  lease  from  him  to  the  appel- 
lant was  terminated,  as  above  stated.  Since 
the  appellant  concededly  entered  Into  the 
occupation  of  the  disputed  premises  under  a 
lease  which  expired  with  the  life  of  the  ten- 
ant by  the  curtesy,  It  becomes  pertinent  to  In- 
quire by  what  means  and  at  what  time  the  ai>- 
pellant  claims  to  have  become  a  mortgagee  In 
possession.  'Her  answer  to  the  complaint  and 
her  testimony  clearly  show  that  she  entered 
into  possession  of  the  premises  under  the 
lease,  and  that  there  never  was  any  change 
in  the  character  of  her  possession  unless 
Steers'  reassignment  to  her  of  the  mortgage 
after  the  death  of  the  tenant  by  the  curtesy 
metamorphosed  her  tenancy  under  the  lease 
Into  a  possession  under  the  mortgage.  The 
answer  of  the  defendants  does  set  forth  the 
appellant's  ownership  of  the  mortgage,  but  It 
asserts  no  right  of  possession  of  the  premises 
covered  by  It,  except  "as  mortgagee  under 
and  by  virtue  of  the  Instruments  aforesaid," 
and  one  of  the  Instruments  thus  referred  to 
in  the  plural  is  the  lease  set  forth  in  the  com- 
plaint and  admitted  in  the  answer.  The  ap- 
pellant's testimony  is  no  more  explicit.  It  dis- 
closes no  assertiofi  of  a  rigbt  to  possession  as 
mortgagee,  unless  that  Is  to  be  Inferred  from 
the  admitted  fact  that  the  mortgage  was  re- 
assigned to  her  four  days  after  her  tenancy 
expired.  It  is  true  that  the  appellant  sought 
to  prove  that  the  assignment  to  Steers  of  the 
mortgage  was  not  absolute,  as  upon  Its  face 
It  purported  to  be,  but  was  intended  as  col- 
lateral security  for  a  loan,  and  that  the  evi- 
dence 'was  excluded  because  that  question 
was  thought  not  to  be  within  the  issues  raised 
by  the  pieadings.  The  exceptions  to  the 
rulings  of  the  trial  court  In  this  behalf  are 
nrged  upon  this  appeal  as  one  of  the  grounds 
for  reversing  the  judgment ;  but,  In  our  view 
of  the  case,  that  proof  in  and  of  itself  was 
not  relevant  to  the  question  whether,  iipon 
the  foregoing  facts,  the  appellant  was  a  mort- 
gagee in  possession.  Even  If  It  be  conceded 
for  the  purposes  of  the  argument  that  the 
appellant  merely  assigned  the  mortgage  to 
Steers  as  collateral  security  for  a  debt,  the 
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Issue  is  still  squarely  presented  wlietlier  a 
mortgagee  who  takes  possession  of  the  mort- 
gaged premises  as  tenant  under  a  lease  from 
a  life  tenant  can  become  a  mortgagee  in  pos- 
session without  the  consent  of  the  mortgagor. 
It  cannot  be  denied  that  there  is  some  con- 
fusion in  the  earlier  reported  cases  in  this 
state  relating  to  the  general  subject  of  mort- 
gagees in  possession.  This  confusion  has 
arisen  in  part  from  obiter  dicta  in  cases 
where  the  question  was  not  Involved,  and  in 
part  from  broad  Judicial  statements  and  still 
broader  reporters'  headnotes  in  cases  where 
it  was  either  assumed  or  proved  that  the 
mortgagee  was  rightfully  in  possession  under 
his  mortgage,  but  principally  from  the  fact 
that  for  some  time  after  the  common  law  was 
changed  by  the  revised  statutes  the  old  rule 
continued  to  find  Inadvertent  expression  in 
pome  Judicial  opinions. 

At  common  law  the  mortgagee  was  at  first 
treated  as  being  the  legal  owner.  His  estate 
was  devisable  and  descended  to  his  heirs. 
After  breach  of  the  condition  be  could  oast 
the  mortgagor  by  an  action  in  ejectment,  or 
by  any  other  means  that  did  not  involve  a 
breach  of  the  peace.  In  equity,  however,  the 
rights  of  the  mortgagee  passed  to  his  per- 
sonal representatives,  and  the  mortgagor  was 
regarded  as  the  real  owner  of  the  land. 
These  conflicting  views  were  carried  so  far 
that  even  after  the  courts  of  law  had  recog- 
nized the  title 'of  the  mortgagee  as  absolute, 
and  had  put  him  in  possession,  the  courts 
of  equity  enforced  what  they  called  "the 
mortgagor's  equitable  right  of  redemption." 
These  contradictory  decisions  gave  rise  to 
much  confusion.  The  Judges  who  had  been 
trained  in  the  rigorous  school  of  the  common 
law  regarded  the  equitable  rule  as  an  of- 
fensive Innovation.  But  the  common-law  rule 
was  so  harsh,  and,  in  many  cases,  so  extreme- 
ly unjust,  that  the  equitable  rule  grew  in 
favor,  and  was  vigorously  invoiced.  In  course  [ 
ot  time  even  the  courts  of  law  came  to  recog- 
nize the  right  of  the  mortgagor  to  redeem 
after  forfeiture.  Despite  this  gradual  and 
partial  evolution,  the  mortgagee  was  still  re- 
garded as  in  some  respects  the  legal  owner  of 
the  mortgaged  premises.  He  could  maintain 
ejectment,  and  assert  other  legal  remedies, 
subject  only  to  the  mortgagor's  right  of  re- 
demption. It  was  finally  appreciated,  how- 
ever, that  the  so-called  ownership  of  the 
mortgagee  was  the  merest  fiction,  because  the 
only  strict  legal  right  he  had  left  waa  to  col- 
lect the  debt  secured  by  the  mortgage.  The 
mortgagee's  .estate  had  been  whittled  down 
until  it  disappeared  altogether,  and  there 
was  left  him  nothing  more  than  a  Hen  un- 
der his  mortgage.  Under  these  circumstances 
It  was,  of  course,  absurd  and  unjust  to  per- 
mit such  a  creditor,  for  that  Is  all  that  the 
mortgagee  was,  to  take  possession  of  his  debt- 
or's property  without  the  latter's  consent,  or 
without  first  enforcing  his  rights  under  bis 
lien.  When  the  estate  in  fee  was  resardcd  ns 
belonging  to  the  mortgagee,  the  right  of  pos- 


session naturally  followed  ownership;  but, 
when  title  was  held  to  remain  in  the  mort- 
gagor until  divested  by  sale  under  foreclo- 
sure, the  possessory  right  of  the  mortgagee 
became  a  legal  anomaly  that  could  not  sur- 
vive. 

This  was  the  situation  when  the  Legisla- 
ture In  1830  enacted  that  "no  action  of  eject- 
ment shall  hereafter  be  maintained  by  a 
mortgagee,  or  his  assigns  or  representatives, 
for  the  recovery  of  the  possession  of  the 
mortgaged  premises."  2  Rev.  St.  (1st  Ed.)  pt 
3,  c.  6,  tit  1,  i  57.  Since  that  time  this  has 
been  the  law  of  this  state,  the  identical  lan- 
guage of  the  statute  having  t>een  adopted  Into 
our  Code  of  Civil  Procedure.  Section  1408. 
The  only  logical  theory  upon  which  this 
change  In  the  law  can  be  justified  is  that 
the  mortgagee,  having  come  to  be  regarded 
as  a  mere  lienor,  had  no  legal  estate  in  the 
land  covered  by  his  mortgage,  and  that  is  the 
view  which  has  been  accepted  by  our  courts. 
Runyan  v.  Mersereau,  11  Johns.  637,  6  Am. 
Dec.  393;  Jackson  v.  Crafts,  18  Johns.  110; 
Jackson  v.  Bronsou,  19  Johns.  325 ;  Eortrlght 
V.  Cady,  21  N.  Y.  343,  73  Am.  Dee.  145 ;  Stod- 
dard V.  Hart,  23  N.  Y.  560.  If  we  carry  the 
logic  of  the  argument  a  step  further  it  would 
seem  to  follow  that,  when  the  Legislature  de- 
prived the  mortgagee  of  the  only  legal  meth- 
od by  which  he  could  get  possession  of  the 
mortgaged  premises  without  the  mortgagor's 
consent  prior  to  foreclosure,  there  was  no 
way  left  by  which  the  mortgagee  could  ac- 
quire such  possession  except  by  the  mort- 
gag'^r's  consent.  Unless  this  is  so,  we  must 
Impute  to  the  Legislature  the  vain  formality 
of  enacting  a  statute  which  can  be  rendered 
nugatory  by  the  voluntary  act  of  the  very 
person  whose  conduct  the  statute  was  design- 
ed to  control.  Although  the  proposition  that 
the  Legislature  meant  exactly  what  the  stat- 
ute plainly  expresses  seems  to  have  received 
the  almost  universal  assent  of  the  profession, 
there  are  certain  early  opinions  in  which  the 
statute  seems  to  have  been  Judicially  amend- 
ed, as  we  are  asked  in  effect  to  amend  it  in 
the  case  at  bar,  by  holding  that,  although 
a  mortgagee  majr  not  enter  before  foreclo- 
sure without  the  mortgagor's  consent,  yet,  if 
he  does  so  enter,  he  may  remain  uucii  the 
debt  secured  by  his  mortgage  is  paid.  This 
Is  too  metaphysical  for  practical  ends,  and  I 
frankly  confess  my  inability  to  grasp  the 
Idea.  I  can  see  no  escape  from  the  conclu- 
sion that  the  legislative  abrogation  of  the 
mortgagee's  right  to  enter  by  ejectment  was 
the  exact  equivalent  of  a  command  that  he 
should  not  enter  at  all  except  with  the  mort- 
gagor's consent.  And  if  this  is  the  result 
accomplished  by  the  provision  of  the  revised 
statutes  above  quoted,  then  it  is  plain  that 
the  mortgagee  has  no  means  of  getting  pos- 
session that  a  stranger  has  not.  He  has  no 
more  right  to  enter  by  stealth,  trick,  or  device 
than  a  stranger  would  have.  If  this  is  not 
true,  then  it  seems  to  m«  the  right  of  posses- 
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Blon  Is  not  to  be  determined  by  legal  prtn- 
dplee,  but  by  mere  fleetness  of  foot.  In  that 
event  all  that  a  mortgagee  need  do  Is  to 
wait  for  the  opportune  moment  when  prem- 
ises are  vacant  long  enough  to  permit  him 
to  hurry  In  without  force,  and  from  that  In- 
stant his  possession  becomes  as  Ifegal  as 
though  he  had  acquired  It  previous  to  the 
enactment  of  the  statute  after  months  or 
years  of  litigation  In  ejectment.  All  that  has 
been  said  of  the  rights  of  the  mortgagees 
must  apply  to  their  assignees,  for  obviously 
the  assignee  of  a  mortgage  can  occupy  no 
better  position  than  the  mortgage^  himself. 
If  he  could,  the  legal  restraints  Imposed 
upon  a  mortgagee  coulA  in  every  case  l>e  eas- 
ily removed. 

Thus  far  the  discussion  has  proceeded  up- 
on broad  principles  which  apply,  or  at  least 
should  be  applicable,  to  all  cases  Involving 
the  question  of  a  mortgagee's  right  to  posses- 
sion of  the  mortgaged  premises.  Let  us  now 
consider  the  concrete  question  presented  by 
the  facts  In  the  case  at  bar.  Can  a  person 
who  enters  as  tenant  acquire  the  position  of 
a  mortgagee  In  possession  without  the  own- 
er's consent?  The  appellant  entered  under 
a  lease  which  expired  at  her  lessor's  death. 
If  she  had  never  owned  the  mortgage  which 
gives  rise  to  this  controversy  her  covenant 
under  the  lease  to  surrender  the  land  at  the 
expiration  of  the  lease  would  at  once  have 
beccMne  operative,  and  could  have  been  en- 
forced In  summary  proceedint,s  for  her  re- 
moval. How  does  the  fact  that  she  held 
a  mortgage,  assuming  that  she  had  held  it 
continuously  to  the  instant  of  her  lessor's 
death,  change  the  situation?  Her  occupation 
as  tenant  gave  her  no  rights  as  mortgagee. 
She  could  not  bold  the  premises  In  both 
capacities,  and  there  Is  nothing  in  the  plead- 
ings or  the  proof  to  Indicate  that  she  ever 
abdicated  her  position  as  tenant  to  assume 
the  attitude  of  a  mortgagee  In  possession. 
The  evidence  Is  quite  to  the  contrary,  for 
It  plainly  appears  that  from  the  Inception 
of  the  lease  to  the  hour  of  her  lessor's  death 
she  occupied  the  premises  as  a  tenant  and 
nothing  more.  The  expiration  of  the  lease 
ended  the  appellant's  right  to  possession  of 
the  premises.  From  thenceforth  her  occu- 
pancy was  merely  by  sufferance.  She  was 
under  a  legal  obligation  to  vacate  the  prem- 
ises. Could  she.  In  these  circumstances,  con- 
stitute herself  a  mortgagee  In  possession 
without  the  consent  of  the  owner?  I  thinl: 
not.  She  could  not- do  this,  even  If  she  then 
bad  possession  of  the  mortgage,  for  her  en- 
try and  occupation  had  taken  place  under 
a  lease  which  precluded  her  from  asserting 
a  claim  inconsistent  with  her  tenancy.  But 
the  fact  is  that  when  her  lease  expired  the 
appellant  did  not  have  possession  of  the  mort- 
gage. Steers  tlien  held  it  by  assignment,  and 
It  is  of  no  moment  whether  the  assignment  to 
him  was  absolute,  or  merely  to  secure  a  debt. 
The  important  fact  is  that  Steers,  who  at 


that  time  stood  In  the  shoes  of  the  mortgagee, 
was  not  in  possession  of  the  premises.  It  is 
difficult  to  understand  how  the  appellant 
could  occupy  a  more  favorable  position  than 
Steers  would  have  occupied  If  he  had  con- 
tinued to  own  the  mortgage.  Proceeding  now 
to  the  time,  four  days  after  the  expiration 
of  the  appellant's  lease,  when  she  regained 
full  possession  of  the  mortgage  by  taking  an 
assignment  from  Steers,  the  question  natu- 
rally arises  whether  anything  then  tran- 
spired to  change  the  relations  of  the  parties. 
In  that  regard  the  record  discloses  nothing 
beyond  the  bare  assignment  of  the  mortgage 
from  Steers  to  the  appellant.  The  latter 
was  then  a  tenant  holding  over  after  the  ex- 
piration of  her  term.  She  asserted  no  right  of 
possession  under  the  mortgage.  If  It  was  bet 
purpose  to  assume  that  relation,  she  should 
have  disclosed  It.  Her  silence  was  equivalent 
to  an  admission  that  she  regarded  herself  as 
maintaining  the  character  in  which  she  enter- 
ed and  occupied  the  premises  to  the  time  of 
her  lessor's  death.  This  result  must  follow,  it 
seems  to  me,  unless  we  are  prepared  to  go  to 
the  full  length  of  holding  that  a  mortgagee 
who  enters  without  right  cannot  be  disturbed 
In  his  wrongful  possession. 

To  attempt  an  exhaustive  analysis  of  the 
many  decisions  in  this  state  upon  the  sub- 
ject of  mortgagees  in  possession,  or  even  of 
the  cases  cited  for  the  appellant,  would  ex- 
tend this  discussion  beyond  reasonable  limits. 
Even  to  refer  to  them  all  without  elucidating 
the  precise  facts  and  questions  Involved  and 
decided  would  be  unprofitable.  I  must  there- 
fore content  myself  with  a  few  general  ob- 
servations upon  the  leading  cases  which,  al- 
though far  from  satisfactory,  will  serve  to 
show  that  while  the  courts  in  the  earlier  de- 
cisions Indulged  in  some  confusing  dicta,  and 
the  reporters  edited  into  headnotes  some  un- 
authorized concluMons,  there  has  been  In  the 
main  a  constant  and  growing  adherence  to 
the  rule  that,  since  the  enactment  of  the 
statute  depriving  a  mortgagee  of  his  former 
right  to  an  action  in  ejectment,  he  can  only 
obtain  possession  by  consent  of  the  mort- 
gagor or  by  foreclosure  of  his  mortgage.  The 
case  of  Van  Duyne  v.  Thayre,  14  Wend.  233, 
is  one  of  the  most  generally  cited  authorities 
for  the  broad  proposition  that  a  mortgagee 
who  obtains  possession  of  the  mortgaged 
premises  after  forfeiture  may  defend  his  pos- 
session In  ejectment  until  his  mortgage  Is 
paid.  The  headnote  Is  quite  as  comprehen- 
sive as  the  foregoing  statement;  but  the 
opinion  of  Mr.  Justice  Nelson  very  carefully 
limits  the  rule  to  a  possession  obtained,  "ei- 
ther by  consent  of  the  mortgagor,  or  by  legal 
proceedings."  The  case  of  Phyfe  v.  Riley, 
15  Wend.  248,  30  Am.  Dec.  55,  is  another 
much  quoted  authority,  but  there  the  opinion 
of  Chief  Justice  Savage  and  the  headnote 
specifically  state'  that  "a  mortgagee  In  pos- 
session of  mortgaged  premises,  lawfully  ac- 
quired after  condition  broken,  cannot  be  dls- 
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possessed  In  an  action  of  ejectment"  In 
Hnbbell  \.  Sibley,  60  N.  Y.  469,  the  action 
was  for  an  accounting  to  ascertain  the 
amonnt  due  on  certain  mortgages,  in  whlcb 
the  validity  of  a  deed  in  forecloBure  was 
the  underlying  question.  Judge  Grover  stat- 
ed that  since  the  enactment  of  the  statute 
"f,  mortgagee  In  possession  can  defend  his 
possession  In  ejectment  brought  by  the  mort- 
gagor." This  was  not  only  obiter,  but  it  Is 
true  as  far  as  It  goea  In  Wlnslow  v.  Mc- 
Call,  32  Barb.  241,  which  was.  an  action  upon 
covenants  of  warranty  and  quiet  enjoyment, 
the  case  turned  upon  the  regularity  of  pro-, 
ceedlngs  to  foreclose  a  mortgage  by  advertise- 
ment One  Cornwall  was  In  possession  under 
a  deed,  and  also  held  a  junior  mortgage, 
which  was  not  cut  off  by  the  foreclosure. 
Referring  to  this  junior  mortgage,  the  court 
said  that  when  It  became  due  "Cornwall  was 
in  possession — a  possession  legally  acquired, 
and  of  which  he  had  never  been  legally  di- 
vested." This  statement  requires  no  com- 
ment If  the  mortgagee's  possession  was 
legally  acquired,  he  could,  of  course,  defend 
it  until  his  debt  was  paid.  In  Bolton  v. 
Brewster,  82  Barb.  389,  the  plaintiffs  claim- 
ed as  heirs  at  law.  The  defendant  was  the 
tenant  of  one  who  claimed,  In  the  first  In- 
stance, under  an  executor's  deed,  the  validity 
of  which  was  challenged  for  lack  of  jurisdic- 
tion in  the  Surrogate's  Court  in  proceedings 
for  the  probate  of  a  will.  But  the  defendant's 
landlord  also  held  a  mortgage  which  to  use 
the  language  of  the  court,  was  "a  subsisting 
Hen  upon  the  lands  claimed,  and  ia  held 
for  the  purpose  of  assuring  and  protecting  the 
title."  In  that  case,  as  In  other  early  cases. 
It  seems  to  have  been  assumed  that  the  mort- 
gagee was  lawfully  in  possession  without 
stating  the  facts  upon  whlcb  the  conclusion 
was  founded.  The  case  of  Hubbell  v.  Moul- 
8on,  53  N.  Y.  226.  18  Am.  Rep.  619,  may  be 
passed  without  discussion.  Although  that 
was  an  action  of  ejectment  by  a  mortgagor 
against  one  who  stood  in  the  shoes  of  the 
mortgagee,  neither  court  nor  counsel  ques- 
tioned the  regularity  of  possession,  and  It 
seems  to  have  been  conceded  that  by  privity 
his  possession  had  devolved  upon  the  de- 
fendants. In  Townshend  v.  Thomson,  139  N. 
Y.  152,  34  N.  E.  891,  the  facts  are  too  long 
and  complicated  for  extended  repetition.  It 
Is  Bufilclent  to  say  that  the  action  was  In 
ejectment  The  plaintiff  claimed  under  a  deed 
from  oue  Law,  who  acquired  title  from  an 
assignee  In  bankruptcy,  who  sold  under  the 
order  of  the  court  The  lands  conveyed  were 
subject  to  a  mortgage,  which  was  subsequent- 
ly foreclosed,  without  making  the  assignee  In 
bankruptcy  a  party  to  the  action.  Still  later 
the  mortgage  was  sought  to  be  foreclosed 
against  him,  but  Ineffectually,  because  be  was 
not  made  a  party  in  his  representative  capaci- 
ty. At  the  sale  under  the  first  foreclosure 
Price,  the  mortgagee,  purchased  the  prop- 
erty and  went  into  possession,  >rhich  was  un- 


disturbed for  nine  years.  Twelve  years  after 
the  sale  under  the  first  foreclosure  the  mort- 
gagee's administrator  instituted  the  second 
foreclosure,  which  was  also  defective  for  the 
reasons  above  stated,  and  at  the  sale  the 
premises  were  purchased  by  one  of  the  heirs 
of  the*  mortgagee.  Through  mesne  convey- 
ances from  her  the  premises  came  Into  pos- 
session of  one  Thomson,  whose  widow  and 
children  were  the  defendants  in  the  action  of 
ejectment  It  was  held  that  "a  purchaser 
at  a  foreclosure  sale,  defective  and  void  as 
against  the  owner  of  the  equity  of  r6denq>- 
tion,  liecause  be  was  not  made  a  party  to 
the  foreclosure  action,  becomes  assignee  of 
the  mortgage,  and,  if 'he  lawfully  enters  into 
possession  of  the  real  estate  purchased,  he 
becomes  a  mortgagee  In  possession — citing 
Robinson  v.  Ryan,  26  N.  Y.  820 ;  Wlnslow  v. 
Clark.  47  N.  Y.  261;  Miner  v.  Beekman,  50 
N.  Y.  337.  This  Is  undoubtedly  the  law,  and 
It  was  correctly  applied;  for  the  entry  of 
Price,  the  mortgagee  and  purchaser,  was 
under  color  of  right  and  was  acquiesced  In 
for  many  years  by  the  assignee  in  bankruptcy 
of  the  owner  of  the  equity  of  redemption. 
In  Madison  Ave.  Bap.  Ch.  v.  Oliver  St  Bap. 
Ch.,  73  N.  Y.  82,  also  an  action  in  ejectment 
It  appeared  that  the  plaintiff  and  defendant 
both  religious  corporations  of  the  same  de- 
nomination, had  arranged  to  unite  their 
forces.  The  defendant  was  to  take  the  name 
of  the  plaintiff,  its  property  and  assets,  and 
assume  Its  indebtedness.  -  The  consolidation 
was  in  form  effected,  but  was  later  attacked 
because  of  the  failure  to  observe  certain 
statutory  requirements  which  were  essential 
to  the  validity  of  the  transfer.  During  the 
period  in  which  all  concerned  had  acquiesced 
In  the  arraugement  the  defendant  went  in- 
to possession  of  the  plaintiff's  real  estate,  with 
the  consent  of  the  latter,  and  upon  the  ex- 
press agreement  that  the  defendant  should 
assume  certain  mortgages  and  pay  the  oth- 
er Indebtedness  of  the  plaintiff.  The  de- 
fendant took  assignments  of  these  mortgages 
and  paid  other  debts  of  the  plaintiff.  Upon 
these  facts  the  defendant  was  held  to  be  a 
mortgagee,  lawfully  in  possession,  and  en- 
titled to  hold  the  premises  until  Its  debt  was 
paid.  In  that  case,  as  in  Townshend  v. 
Thomson,  supra,  the  element  of  the  mort- 
gagor's consent  seems  to  have  been  regarded 
as  the  controlling  factor.  If  the  foregoing 
decisions  have  been  correcUy  analyzed,  it  is 
obvious  that  notwithstanding  misleading  dic- 
ta and  Inaccurate  syllabi  the  cases  have  quite 
consistentiy  held  to  the  rule  that  the  mort- 
gagee's entry  must  be  lawful  to  enable  him 
to  defend  against  the  mortgagor's  action  of 
ejectment,  and  the  last  two  cases  cited  (139 
N.  Y.  162,  34  N.  R  891,  and  73  N.  Y.  82),  as 
well  as  Howell  v.  Leavltt  96  N.  Y.  617,  are 
plainly  authorities  for  the  proposition  that 
such  entry  cannot  be  lawful,  prior  to  foreclo- 
sure, without  the  mortgagor's  consent.  That 
this  consent  need  not  be  egress,  but  may 
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arise  by  ImpUcaHon  from  clrcnmstanceB,  waa 
decided  4n  Groea  y.  Welwood,  90  N.  Y.  638, 
where  It  was  held  to  be  a  question  of  fact 
for  the  Jury. 

It  atlD  remains  to  be  decided,  however, 
whether  the  entry  of  the  mortgagee,  with 
the  consent  of  the  mortgagor,  must  be  di- 
rectly nnder  the  mortgage,  or  whether  any 
mtry  with  the  consent  of  the  mortgagor  will 
Boffice  to  constitute  the  poesesslon  which  en- 
ables a  mortgagee  to  successfully  defend  In 
an  action  of  ejectment  brought  by  the  mort- 
gagor or  owner.  This  anestlon  Is  not  free 
from  difficulty,  and  If  It  were  wholly  one 
of  first  Impression  I  should  Incline  to  the 
Tlew  that  the  mortgagor's  consent  must  re- 
late to  an  entry  directly  under  the  mortgage. 
But  I  admit  that  this  is  narrow  ground, 
which  would  necessarily  exclude  many  cases 
that  most  forcibly  appeal  to  a  legal  tribunal 
having  Jurisdiction  of  cases  In  which  equi- 
table defenses  may  be  Interposed.  It  Is  to 
be  noted,  moreover,  that  this  court  seems  to 
be  committed  to  the  doctrine  that  the  mort- 
gagee's possession  "need  not  be  given  under 
the  mortgage,  nor  with  a  view  thereto." 
Mad.  Ave.  Bap.  Ch.  v.  Oliver  St.  Bap.  Ch., 
supra,  and  Howell  v.  Leavitt,  supra,  point  in 
the  same  direction.  In  wtiat  cases,  then,  may 
it  properly  be  held  that  a  mortgagee  who  en- 
ters the  mortgaged  premises  with  the  consent 
tot  the  mortgagor  Is  to  be  regarded  as  a  mort- 
gagee in  possession?  That  is  very  clearly  a 
question  which  cannot  be  answered  categoi> 
ically,  for  any  departure  from  the  restricted 
rule  that  the  mortgagee's  entry  must  be  under 
or  by  virtue  of  the  mortgage  leads  us  Into  the 
broad  domain  of  equities,  which  are  as  mani- 
fold as  human  motives  and  actions.  There 
Is,  however,  a  conservative  area  within  whicti, 
it  seems  to  me,  the  questions  arising  upon 
this  troublesome  subject  may  be  safely  con- 
fined. Whenever  it  appears  that  the  mort- 
gagor has  consented,  either  expressly  or  im- 
pliedly, by  contract  or  conduct,  to  the  entry 
of  the  mortgagee,  for  purposes,  or  under  cir- 
cumstances, not  inconsistent  with  their  rel- 
ative legal  rights  under  the  mortgage,  the 
possession  of  the  mortgagee  may  properly  be 
regarded  as  lawful.  So,  on  the  other  hand, 
when  the  entry  of  the  mortgagee  is  effected 
by  the  consent  of  the  mortgagor  under  a  re- 
lation that  is  hostile  to,  or  Inconsistent  with, 
the  I^al  rights  of  the  parties  under  the 
mortgage,  then  the  mortgagee's  possession 
must  stand  or  fall  without  reference  to  his 
mortgage.  The  case  at  bar  Is  a  concrete  ex- 
ample of  the  latter  proposition.  The  appel- 
lant entered  with  the  consent  of  the  mort- 
gagor, but  under  a  lease  in  which  she  cov- 
enanted to  surrender  the  premises  at  the  end 
of  her  term.  She  entered  as  tenant,  and  not 
as  mortgagee.  When  her  lease  expired  she 
had  no  greater  right  to  remain  upon  the 
premises  than  a  stranger  would  have  had. 
Standing  In  that  relation  to  the  owners,  she 
could  not  hold  possession  against  them  under 
the  mortgage  without  their  consent  given  as 
Si  N.B.— 6 


representatives  of  the  mortgagor.  Having 
entered  and  occupied  as  lessee,  the  appellant 
could  not  hold  over  as  mortgagee  any  more 
than  she  could  acquire  lawful  possession  by 
force  or  fraud  against  the  will  or  consent  ot 
the  Owners.  Howell  v.  Leavitt,  95  N.  Y.  617. 
During  or  after  the  expiration  of  her  term  as 
lessee  she  could  not,  witlK>ut  the  express  or 
Implied  consent  of  the  owners,  assert  a  right 
of  possession  as  mortgagee  any  more  than 
she  could  have  obtained  lawful  possession  as 
mortgagee  under  an  arrangement  with  any 
other  tenant  of  the  owners.  Bussell  v.  Ely, 
2  BUck  [U.  S.]  579,  17  L.  Ed.  258. 

It  is  urged,  however,  that  the  appellant 
could  have  shown  that  she  was  in  fact  per- 
mitted to  remain  in  possession  under  her 
mortgage  after  the  expiration  of  her  lease, 
had  she  been  allowed  to  give  evidence  of  a 
conversation  between  herself  and  one  of  the 
plalntitFs.  The  record  discloses  that  when 
the  appellant  was  a  witness  she  was  asked  If, 
subsequent  to  the  death  of  the  tenant  by  the 
curtesy,  she  had  a  conrersation  with  one  of 
the  respondents.  She  answered  in  the  af- 
firmative, stating  that  her  conversation  was 
with  Charles  H.  Barson,  who  is  one  of  the 
reversioners.  She  was  then  asked  to  state 
the  conversation,  and  it  was  objected  to  by 
plaintiff's  counsel  "as  not  within  the  Issues 
raised  by  these  pleadings."  The  objection 
was  sustained,  and  counsel  for  the  appellant 
excepted.  The  appellant  was  then  asked  to 
state  whether  Charles  H.  Barson  had  said 
anything  to  her  with  reference  to  her  remain- 
ing in  possession  of  the  premises  under  her 
mortgage.  This  was  objected  to  on  the  same 
ground.  The  objection  was  sustained,  and 
appellant's  counsel  excepted.  It  is  clear  that 
the  rulings  cannot  be  sustained  on  the  ground 
suggested  by  the  objections.  The  Inquiry 
was  within  the  issues  raised  by  the  pleadings, 
for  the  complaint  alleges  that  the  defendants 
are  wrongfully  in  possession  without  leave  of 
the  plaintiffs  and  without  legal  right,  and  the 
answer  denies  the  all^atlon.  It  needs  no  ar- 
gument to  show  that  this  evidence  would 
have  been  clearly  competent  and  material  if 
Charles  H.  Barson,  with  whom  the  appellant 
claims .  to  have  had  the  conversation,  were 
the  sole  owner  of  the  premises  In  dispute. 
The  fact  is,  however,  that  he  is  only  one  of 
several  tenants  in  common.  It  was  clearly 
be:(ond  his  power  to  bind  his  co-tenant  by 
any  unauthorized  act  or  omission  of  his 
own.  Dan  v.  Brown,  4  Cow.  483,  IS  Am. 
Dec.  895;  St.  Paul's  Ch.  v.  Ford,  34  Barb. 
16;  Jackson  v.  Moore,  6  Cow.  706;  Matter 
of  Kennedy,  167  N.  Y.  163,  60  N.  E.  442. 
But,  although  he  could  not  affect  the  In- 
terest of  his  co-tenant,  he  bad  the  right  to 
bind  himself  and  his  own  Interest.  The  same 
legal  principle  that  gives  to  one  of  several 
tenants  in  common  the  right  to  maintain  an 
action  for  the  recovery  of  his  undivided  share 
in  real  property  confers  upon  him  the  power 
to  alienate  the  same,  or  to  subject  It  to  any 
Hen,  Incumbrance,  or  burden  which  is  not  per 
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se  unlawful  or  Inconsistent  with  ttie  rlj^bts  of  i 
his  co-tenants.  Code  Civ.  Proc.  i  1500.  As  I 
the  proposed  evidence  was  excluded,  we  do  j 
not  know  what  would  have  been  established  ; 
by  It,  but  the  question  under  which  It  was 
sought  to  be  elicited  was  broad  enough  to 
cover  a  transaction  in  which  Charles  H. 
Barson  might  hare  bound  or  affected  bis  own 
right  to  possession.  There  Is  still  another 
ground  upon  which  this  evidence  would  have 
been  admissible,  if  relevant  under  the  plead- 
ings, and  that  I  shall  refer  to  a  little  further 
on.  In  this  view  of  the  matter  the  exclusion 
of  the  evidence  of  the  conversation  between 
the  appellant  and  the  plaintiff  Charles  H. 
Barson  was  substantial  error,  which  neces- 
sitates a  reversal  of  this  Judgment.  We 
might  close  the  discussion  at  this  point,  but 
there  are  two  other  questions  which  should 
be  disposed  of  for  the  guidance  of  the  court 
upon  another  trial. 

It  is  also  urged  for  the  appellant  that  the 
plaintiffs  cannot  recover,  because  they  failed 
to  establish  title  to  an  undivided  one-third  of 
the  premises  in  dispute.  In  that  behalf  It 
appears  that  Selena  Barson  left  her  surviving 
three  children.  They  were  William  G., 
Charles  H.,  and  George.  The  latter  was  bom 
in  1848  and  disappeared  in  1869,  when  be  was 
about  21  years  of  age.  He  was  unmarried  at 
that  time,  and  nothing  was  ever  beard  of  him 
afterwards,  although  search  and  inquiry  were 
made  At  the  time  of  the  trial  37  years  had 
elapsed  since  bis  disappearance.  These  cir- 
cumstances were  sufficient  to  raise  the  legal 
presumption  that  be  was  dead  after  the  lapse 
of  7  years  from  the  time  of  his  disappearance. 
Lawson's  Presumptive  Ev.  p.  250;  Abb.  Tr. 
Ev.  98.  The  question  whether  he  was  dead  or 
alive  was  submitted  to  the  Jury,  and  their 
general  verdict  for  the  plaintiffs  settled  tliat 
issue  in  their  favor.  The  death,  being  thus 
established,  carried  with  it  the  presumption 
of  intestacy.  Mitchell  v.  Thome,  134  N.  Y. 
541,  32  N.  B.  10,  30  Am.  St.  Rep.  699 ;  Ferry 
V.  Sampson.  112  N.  Y.  415,  20  N.  B.  387. 
George  Barson  was  unmarried  when  be  dis- 
appeared. For  37  years  neither  he  nor  any 
one  purporting  to  be  bis  issue  has  made  any 
claim  to  an  interest  in  the  premises  in  dis- 
pute. This,  I  think.  Is  sufficient  to  require  a 
court  or  Jury  to  Indulge  in  the  presumption 
of  death  without  issue.  MeComb  v.  Wright, 
5  Johns.  Ch.  265;  Ferry  v.  Sampson,  supra. 
It  is  said  that  this  question  should  have  been 
submitted  to  the  jury,  and  not  have  been  left 
to  rest  upon  a  presumption.  It  is  enough, 
perhaps,  to  say  that  counsel  for  the  appel- 
lants made  no  request  to  submit  that  question 
to  the  jury.  But  what  would  have  been  the 
situation  If  such  a  request  had  been  made? 
The  plaintiffs  had  an  unquestioned  title  to 
two-thirds  of  the  estate,  and  that  gave  them 
an  immediate  right  to  entry,  unless  the  ap- 
pellant was  a  mortgagee  In  possession  of  the 
whole  or  some  part.  If  she  was  not  in  as 
mortgagee,  she  bad  no  legal  right  to  keep  the 
plaintiffs  out  of  possession  simply  because 


there  might  l>e  a  doubt  whether  the  plaintiffs 
bad  a  perfect  title  to  only  two-thirds  of  the 
estate  or  to  the  whole  of  it  That  is  a  qnes- 
tion  in  which  she  had  no  interest  If  she 
was  a  mortgagee  in  possession,  her  right 
would  not  be  affected  by  it  If  she  was  not 
a  mortgagee  in  possession,  she  had  no  right  to 
hold  the  premises,  even  though  there  might 
be  some  uncertainty  as  to  the  extent  of  the 
title  of  the  plaintieCs.  Their  title,  such  as  it 
was,  gave  them  the  Immediate  right  of  pos- 
session, unless  the  appellant  was  holding  as 
mortgagee.  As  was  stated  by  Judge  Gray 
In  Deerlng  v.  Bellly,  167  N.  Y.  190,  00  N.  B. 
447,  448:  "The  rule  that  a  plaintiff  in  eject- 
ment must  recover  upon  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  his  ad- 
versary's, has  its  proper  application  where 
title  is  asserted  against  title,  but  not  to  a 
case  where  the  defendants,  making  no  claim 
of  title,  object  that  the  plaintiff  has  not 
proved  a  perfect  title  against  those  who 
might  claim  adversely." 

Still  another  question  remains  to  be  con- 
sidered, and  that  is  whether  the  trial  court 
upon  the  application  of  the  plaintiffs,  was 
authorized  to  double  the  damages  proved 
at  the  trial.  Plaintiffs  assert  their  right  to 
doable  damages  under  section  200,  Real  Prop- 
erty Law,  Laws  1896,  p.  590,  c.  547,  and  the 
appellant  challenges  this  asserted  right  upon 
the  authority  of  the  sections  of  the  Code 
of  Civil  Procedure  (section  1406  et  seq.) 
which  provide  tbat  the  damages  recoverable 
in  an  action  of  ejectment  "include  the  rents 
and  profits  or  the  value  of  the  use  and  oc- 
cupation of  the  property,  where  either  can 
legally  be  recovered"  (section  1497),  and  that 
where  a  plaintiff  px  an  action  of  ejectment 
recovers  Judgment  for  the  property,  or  the 
possession  of  the  property,  he  "is  entitled 
to  recover,  as  damages,  the  rents  and  profits, 
or  the  value  of  the  use  and  occupation  of 
the  real  property  recovered,  for  a  term  not 
exceeding  six  years"  (section  1531).  The 
language  of  section  200  of  the  real  property 
law,  under  which  the  plaintiffs  claim  the 
right  to  double  damages,  is  as  follows: 
"Where,  on  the  termination  of  an  estate  for 
life,  or  for  years,  the  person  entitled  to  the 
possession  demands  the  same,  and  serves. 
In  the  same  manner  as  for  the  termination 
of  a  tenancy  at  will,  a  written  notice  to  quit 
if  the  tenant,  or  any  person  in  possession 
under  him,  or  by  collusion  with  him,  will- 
fully holds  over,  after  the  expiration  of 
thirty  days  from  such  service,  be  must  pay 
to  the  person  so  kept  out  of  possession,  or 
his  representatives,  at  the  rate  of  double 
the  yearly  value  of  the  property  detained, 
for  the  time  while  he  so  detains  the  same, 
together  with  all  damages  Incurred  by  the 
person  so  kept  out  by  reason  of  «uch  deten- 
tion. There  is  no  equitable  defense  or  relief 
against  a  demand  accrued,  or  a  recovery  had, 
under  this  section." 

If  this  latter  statute  were  new,  the  rem- 
edy therein  specified  might  be  regarded  ns  a 
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partial  substitute  for  the  remedies  given 
by  the  Revised  Statutes  and  the  Ck>de  of  Civil 
Procedure  In  actions  of  ejectment  Tbe  stat- 
ute Is  not  new,  however,  but  very  old.  It 
was  first  adopted  In  England  (4  Oeo.  II,  c. 
28),  and  was  borrowed  by  us  In  1774.  It 
was  re-enacted  here  In  1788  in  the  first  gener- 
al rerlsion  of  English  statutes  extended  to 
New  York.  Later  it  passed  through  several 
revisions  until  it  was  adopted  into  tbe  Re- 
vised Statutes,  and  from  tbence  it  passed  in- 
to tbe  pres«it  real  property  law.  Thus  we 
see  that  It  has  come  down  to  us  side  by  side 
with  the  revised  statutes  relating  to  tbe 
recovery  of  real  property,  which  are  now  a 
part  of  our  Code  of  Civil  Procedure.  Un- 
der the  Revised  Statutes  a  plaintiff  recover- 
ing Judgment  in  ejectment  was  entitled  to 
recover  damages  for  rents  and  profits.  Un- 
der the  first  Code,  'or  Code  of  Procedure,  the 
measure  of  damages  remained  unchanged, 
but  tbe  practice  was  simplified  by  requir- 
ing the  plaintiff  to  set  forth  in  bis  complaint 
bis  demand  for  damages,  Instead  of  leav- 
ing that  to  be  tried  as  a  separate  issue,  as 
was  the  custom  under  the  Revised  Statutes. 
Holmes  ▼.  Davis,  19  N.  Y.  488;  Vandevoort 
V.  Gould,  36  N.  Y.  646.  Under  the  present 
Code  of  Civil  Procedure  a  plaintiff  in  eject- 
ment may  demand  damages  for  witboldlng 
tbe  property  (se<rtlon  1496),  and  those  dam- 
ages Include  the  rents  and  profits,  or  tbe 
raloe  of  tbe  use  and  occupation  of  the  prop- 
erty, where  either  may  be  recovered  (B«»tlon 
1497).  By  section  1531  the  recovery  of  such 
damages  Is  limited  to  six  years,  and  must 
be  exclusive  of  the  value  of  the  use  of  any 
improvements  made  by  n  defendant  or  those 
claiming  under  blm.  These  Code  provisions 
clearly  prescribe  the  rule  of  damages  which 
may  ordinarily  be  recovered  in  actions  of 
ejectment.  There  is  nothing  In  them  to  in- 
dicate that  they  were  designed  to  exclude.  In 
a  proper  case,  the  remedy  provided  by  section 
200  of  tbe  real  property  law.  This  latter 
st.ntute  can  only  be  Invoked,  however,  upon 
tbe  termination  of  A  tenancy  for  life  or  years, 
when  a  proper  notice  has  been  served,  and 
the  tenant,  or  any  person  in  collusion  with 
him.  willfully  hold's  over  after  the  expira- 
tion of  SO  days  from  the  service  of  the 
notice.  When  all  these  facts  exist,  a  special 
case  Is  presented  in  which  the  damages  or- 
dinarily recoverable  may  be  doubled.  Tbe 
provisions  of  section  484  of  the  Code  of  Civil 
Procedure,  which  define  what  causes  of  ac- 
tion may  be  enjoined  In  tbe  same  complaint, 
are  broad  enough  to.  cover  such  a  case,  for 
subdivision  5  of  that  section  expressly  an- 
tborizea  a  complaint  which  demands  the  re- 
covery of  real  property  in  ejectment,  with 
or  without  damages  for  withholding  tbe 
same. 

But  tbe  question  remains  whether  the 
pleading  and  proof  of  the  plaintiffs  are  am- 
ple and  definite  enough  to  sustain  tbe  judg- 
ment for  doable  damages.  The  complaint  al- 
leges a  demand  for  the  possession  of  the 
premises,  the  scn'ice  of  one  month's  notice 


in  writing,  and  that  the  defendants  unlaw- 
fully withhold  possession  from  tbe  plaintiffs, 
and  asks  for  double  damages.  It  does  not 
allei^d  the  holding  over  of  tbe  defendants  is 
willful.  It  seems  to  me  that  such  an  allega- 
tion is  essential  to  a  good  cause  of  action 
under  section  200  of  tbe  -real  property  law, 
and  that  it  must  be  supported  by  proof  which, 
under  proper  instructions  from  the  trial 
court,  will  enable  a  jury  to  pass  upon  the 
question  whether  tbe  holding  over  was  will- 
ful or  not  Upon  this  feature  of  tbe  case 
the  evidence  of  the  conversation  between 
tbe  appellant  and  the  plaintiff  Cbarles  H. 
Barson  was  also  competent,  as  well  as  for 
the  reason  already  discussed.  Every  holding 
over  without  legal  right  is  wrongful  and 
unlawful  in  such  sense  as  to  entitle  a  plain- 
tiff in  ejectment  to  the  damages  which  may 
be  proved  and  recovered  under  the  general 
rules  set  forth  In  the  Code  sections  adverted 
to.  These  are  tbe  ordinary  damages  for 
which  provision  has  been  made  by  those  sec- 
ti(Mis.  But  I  think  that  section  200  of  the 
real  property  law  can  be  Invoked  only  where 
the  holding  over  is  more  than  merely  wrong- 
ful or  unlawful  In  tbe  sense  that  it  Is  not 
Justified  by  legal  right  Under  the  latter 
section  it  must  be  shown  to  be  deliberate, 
intentional,  obstinate,  unreasonable,  or  per- 
verse to  Justify  a  claim  for  double  damages. 
Unless  we  take  this  view  of  the  statute,  there 
Is  no  reason  for  its  existence.  In  respect  to 
the  procedure  to  be  pursued  In  doubling  the 
damages  under  this  statute,  I  can  see  no 
objection  to  following  tbe  practice  approved 
under  sections  1667,  1068,  and  1669  of  tbe 
Code  of  Civil  Procedure.  In  cases  where  a 
party  Is  entitled  to  recover  treble  damages 
for  the  girdling  or  destruction  of  trees,  etc., 
it  has  been  held  that  it  Is  for  tbe  Jury  to  fix 
the  single  damages,  and  then  the  court  tre- 
bles them.  These  suggestions  as  to  tbe  prac-' 
tice  upon  tbe  question  of  doubling  damages 
may  be  superfluous  upon  this  appeal.  The 
complaint  In  its  present  form  is  Insufficient 
to  Justify  a  recovery  of  double  damages.  It 
has  been  thought  best,  however,  to  consider 
every  question  which  may  contribute  to  tbe 
speedy  termination  of  this  much  litigated 
case. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANX.  WILLARD  BARTLETT,  and  CHASE, 
JJ.,  concur. 

Judgment  reversed,  etc. 

(191  N.  T.  244.) 

UVALDE  ASPHALT  PAVING  CO.  v.  CITY 

OF  NEW  YORIC  et  al. 

(Court  of  Appeals  of  New  York.    Feb.  2S, 
1908.) 

1.  Mechanics'  Likns— Foreclosure— Pleap- 

ING^30MPI.AINT — AmENDMKNT. 

Whcrp,  in  an  actlou  to  foreclosn  a  meclinn- 
'  ic's  lien,  the  notice  of  lien  described  plaintiff's 
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claim  as  cash  advanced  for  labor  and  materials 
fumished,  etc.,  and  It  was  conceded  that  part 
of  tlie  sum  claimed  represented  moneys  advanc- 
ed that  defendant  contractors  might  execute 
their  contract,  the  balance  being  due  for  materi- 
als, and  on  the  trial  evidence  showed  that  de- 
fendant contractors  agreed  to  assign  their  con- 
tract to  plaintiff,  if,  in  addition  to  supplying  the 
materials,  plaintiff  would  advance  money,  the 
court  could  allow  an  amendment  of  the  com- 
plaint so  as  to  allege  the  agreement  to  assign 
the  contract. 

[Eid.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Mechanics'  Liens,  §g  539-644.] 

2.  Samb— Right  to  Likn— Monet  liOAitED. 

The  statute  gives  no  right  to  file  a  me- 
chanic's lien  for  money  loaned  contractors. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼oi.  84,  Mechanics'  Uens,  {  63.] 

8.  Sami:. 

Defendants  agreed  to  assign  their  contract 
with  a  city  to  plaintiff,  if  plaintiff,  besides  fur- 
nishing material,  would  advance  money  to  ex- 
ecute the  contract.  Plaintiff  supplied  the  ma- 
terials and  money,  bnt  defendants  failed  to  as- 
sign the  contract,  and  withdrew  the  money  due 
from  the  city.  Held  that,  though  in  an  action 
against  defendants  and  the  city  to  foreclose  a 
mechanic's  lien  claimed  by  plaintiff  he  could  not 
under  the  statute  establish  a  valid  lien  for  the 
money  loaned,  he  was  entitled  to  a  personal 
Judf^nent  against  defendants  for  the  amount  of 
their  indebtedness. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  §|  628-631.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  the  Uvalde  Asphalt  Paving  Com- 
pany against  the  City  of  New  York,  Joseph 
Slgretto,  and  otbera.  Judgment  for  plaintiff 
was  affirmed  by  tlie  Appellate  Division  (113 
App.  Dlv.  916,  100  N.  Y.  Supp.  1147),  and  de- 
fendants Slgretto  and  others  appeal.  Judg- 
ment modified,  and,  as  modified,  afiJrmed. 

George  W.  Titcomb,  for  appellants.  Frank 
P.  Reilly  and  Clukrles  H.  Hyde,  for  respond- 
ent 


GRAY,  J.  In  this  action  to  foreclose  a 
mechanic's  Hen  the  plaintiff  has  recovered 
a  judgment  adjudging  that  it  bad  a  "valid 
lien  on  tbe  moneys  due  from  the  city  of  New 
York  to  the  defendants  Slgretto  and  Man- 
nino,"  and  awarding  a  personal  judgment 
against  them  for  the  whole  amount  claimed. 
The  notice  of  Hen  filed  by  the  plaintiff  de- 
scritted  its  claim  in  this  way:  "Cash  ad- 
vanced for  labor  and  materials  furnished, 
to  wit :  Asphalting  the  openings  (for  certain 
sewer  work  Jn  Brooklyn),  supplying  broken 
stone  and  cement,  and  the  agreed  price  and 
value  thereof  is  |3,578.65."  It  was  conceded, 
in  effect,  that  of  that  snm  |2,600  represented 
moneys  advanced  to  tbe  appellants  by  the 
plaintiff  in  order  that  they  might  execute 
their  contract  with  the  city.  The  balance 
was  due  to  the  plaintiff  for  furnishing  as- 
phalt At  the  trial,  upon  evidence  which  was 
admitted  without  objection  that  the  appel- 
lants agreed  to  assign  their  contract  to  the 
plaintiff,  if,  in  addition  to  supplying  the  as- 
phalt, the  latter  would  make  advances  of 
moneys,  tbe  court  allowed  an  amendment  of 


the  complaint  to  conform  to  the  proof,  "and 
to  allege  that  tbe  defendants  agreed  to  give 
assignments  of  the  contract  with  tbe  city  of 
New  York."  In  deciding  the  case  the  court 
found  as  a  fact  that  tbe  agreement  had  tteen 
made  to  assign  to  the  plaintiff  the  contract 
and  all  moneys  due  the  aiHiellants  under  it 
before  it  made  the  payments  for  tlie  other 
labor  and  materials  now  questioned,  and,  as 
a  fact,  It  Is  conclusively  established  by  the 
unanimous  affirmance  of  the  Judgment 

The  action  was  in  equity,  and,  und^r  the 
circumstances  of  the  case,  I  think  It  was 
within  the  discretionary  power  of  the  court 
to  allow  the  plaintiff  to  amend  Its  pleading. 
But  the  amendment  could  not  operate  to 
cure  the  infirmity  in  the  notice  of  Hen  In  so ' 
far  as  it  claimed  a  Hen  upon  tbe  fund  for 
the  cash  advanced,  or  loaned,  to  the  con- 
tractors. The  statute  gives  no  right  to  filei 
a  lien  for  moneys  loaned.  Tbe  amendment, 
therefore,  was  of  no  particular  l>eneflt,  as  it 
was  not  necessary  to  support  a  personal  judg- 
ment against  tbe  appellant  contractors.  As 
the  lien  sought  to  be  created  by  tbe  pialntlif's 
notice  was  invalid  as  a  claim  for  any  ad- 
vances of  moneys,  the  judgment  was  errone- 
ous In  decreeing  a  valid  lien  for  the  whole 
amount  claimed.  The  importance  of  this  er- 
ror is  in  the  possible  effect  upon  the  rights 
of  tbe  sureties  upon  the  l)ond,  wlilch  was 
given  by  tbe  appellants  in  order  to  procure 
a  discharge  of  the  Hen  and  to  secure  tbe  pay- 
ment to  them  of  the  moneys  retained  by  tbe 
city.  But  tbe  faUure  to  establish  a  valid 
statutory  lien  «s  to  a  part  of  tbe  amount 
claimed  did  not  affect  the  plaintifTs  right 
to  recover  a  personal  judgment  against  the 
appellants  for  the  amount  of  their  Indebted- 
ness. The  appellants  having  refused  to  per- 
form their  agreement  to  assign  their  con- 
tract, equity  will,  as  to  them,  r^ard  that  as 
done  which  ought  to  have  been  done,  and  the 
court  will  decree  that  measure  of  relief  to 
tbe  plaintiff  which  is  appropriate  to  it  as 
an  assignee  of  the  contract  The  defendants 
In  withdrawing  the  fund  from  the  city, 
through  the  giving  of  tiie  bond,  took  it  charg- 
ed with  an  equitable  lien  in  favor  of  tbe 
plaintiff,-  Which  the  court  may  enforce  by 
rendering  a  personal  judgment  against  them. 
That  was  a  part  of  the  equitable  relief  which 
tbe  court  was  authorized  to  administer  in 
its  general  jurisdiction  thus  acquired  over 
the  parties  and  their  controversy. 

I  think  that  the  judgment  should  be  modi- 
fled  by  reducing  the  amount  for  which  it  ad- 
judged the  lien  filed  by  the  plaintiff  to  have 
been  valid  against  the 'fund  to  the  sum  of 
$1,078.65,  and,  with  that  modification,  the 
judgment  should  be  affirmed,  without  costs 
to  either  party. 

CULLEN,-  C.  J.,  and  HAIGHT,  VANN 
WERNER,  WILLARD  BABTLETT,  and 
CHASE,  JJ.,  concur. 

Judgment  accordingly. 
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STATS  ex  rel.  WEBBER  v-  FBI/TON,  Deputy 

State  Supervisor  of  Election,  et  al. 

(No.  11,070.) 

STATE  ex  rel.  WELTI  v.  MARSH  et  al. 
(No.  11,086.) 

(Supreme  Ck>urt  of  Ohio.    Jan.  28,  190&) 

1.  ELHonoNs— Pbiuaby    EuEcnoita— OoRsn- 

TunoRAi.  Law— Rkqulahon. 

The  nomination  of  party  candidates  for  pnb- 
lie  office  concerns  the  public  welfare,  and  the 
L^islature  in  the  exercise  of  the  police  power 
may  make  reasonable  r^ulatlons  therefor. 

TEd.  Note.— For  cases  in  point,  see  Cent.  DIk- 
Tol.  18,  Elections,  {  15.] 

2l  CoNSTrnrriowAi,  Law — Pbimabt  Elections 
— Equai,  Pbotection  or  the  Laws— Legib- 

KiATIVB  POWEBS. 

Sections  2dl6,  2917,  2918.  2919,  2921.  and 
2921a,  Revised  Statutes,  as  amended  April  23, 
1901  (97  Ohio  Laws,  p.  439),  and  section  2919-1, 
Revised  Statutes,  as  enacted  April  20,  1904  (97 
Ohio  Laws,  p.  107),  providing  for  primary  elec- 
tions by  political  parties  that  cast  as  least  10  per 
cent,  of  the  vote  cast  at  the  last  general  election, 
are  not  violative  of  the  Constitution  of  this  state 
or  of  the  fourteenth  amendment  to  the  Constitu- 
tiwi  of  the  United  States,  as  depriving  any  person 
of  the  e^oal  protection  and  benefit  of  the  law,  or 
as  not  being  of  uniform  operation  throughout  the 
state,  or  as  authorizing  ue  expenditure  of  pub- 
lie  funds  for  other  than  a  public  purpose,  or  as 
tdele^ting  legislative  power,  or  as  restricting  the 
elective  franchise,  w  as  impairing  the  secrecy  of 
election  by  ballot. 

Davis,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Court  of  Ck>minon  Pleas,  Franklin 
0)unty. 

Error  to  Court  of  Commoa  Pleas,  Allen 
County. 

Action  by  the  state,  on  the  relation  of 
Karl  T.  Webber,  against  one  Felton,  deputy 
state  supervisor  of  election,  and  others,  and 
action  by  the  state,  on  the  relation  of  B.  F. 
Welty,  against  one  Marsh  and  others,  to 
enjoin  them  from  Incurring  expenses  In  the 
matter  of  certain  primary  election.  Demur- 
rers to  petitions  were  sustained,  and  petitions 
dismissed.  Relators  severally  bring  error. 
Affirmed. 

January  2. 1908,  the  Ohio  Republican  state 
central  committee  issued  its  call  for  a  Repub- 
lican state  convention,  to  meet  at  the  city  of 
Columbus  on  Tuesday  and  Wednesday,  March 
3  and  4,  1908,  for  the  purpose  of  electing  four 
delegates  at  large,  and  four  alternates  at 
large,  to  the  Republican  national  convention, 
and  for  the  purpose  of  nominating  two  can- 
didates for  the  office  of  presidential  elector 
at  large,  a  governor,  a  lieutenant  governor, 
a  secretary  of  state,  an  auditor  of  state,  a 
treasurer  of  state,  an  attorney  general,  two 
members  of  the  board  of  public  works,  a 
dairy  and  food  commissioner,  a  commission- 
er of  common  schools,  two  Judges  of  the  su- 
preme cotirt,  and  a  clerk  of  the  supreme 
court  It  provides  that  delegates  to  said  con- 
vention shall  be  selected  In  the  following 
manner: 

Delegates  and  alternates,  to  the  number  to 
which  the  various  counties  are  respectively 


entitled,  shall  be  selected  at  large  from  the 
yarlouB  counties  at  primary  elections,  held 
between  the  hours  of  one  o'clock  and  seven 
o'clock  p.  m.,  on  Tuesday,  the  11th  day  of 
February,  1908,  under  the  provlBlons  of  sec- 
tions 2916,  2917,  2918,  2919,  2920,  2921,  and 
2921a,  of  the  Revised  Statutes  of  Ohio,  of 
1892,  and  in  no  other  way.  Official  Austral- 
ian ballots,  and  none  other,  furnished  by  the 
board  of  deputy  state  supervisors  of  elections 
at  each  voting  booth,  In  the  manner  provided 
for  general  elections,  shall  be  voted  at  such 
elections.  If  any  other  primary  election 
shall  be  held  In  any  county  at  the  same  time, 
separate  ballots  and  ballot  boxes  shall  be 
provided  exclusively  for  the  election  of  dele- 
gates to  the  state  convention.  Upon  the  pe- 
tition of  10  Republican  electors  of  any  county, 
requesting  the  board  of  deputy  state  super- 
visors of  elections  of  such  county  to  print  the 
name  of  any  Republican  elector  of  such  coun- 
ty upon  the  ballot  as  candidate  for  delegate 
or  alternate,  provided  such  petition  is  ac- 
companied by  the  written  consent  to  the  use 
of  his  name  In  that  connection,  signed  by 
such  candidate  for  delegate  or  alternate,  said 
board  of  d^uty  state  supervisors  of  elections 
shall  print  the  name  of  such  candidate  for 
delegate  or  alternate  upon  the  ballot  The 
names  of  candidates  for  delegates  shall  be 
placed  upon  the  ballot  without  designation, 
except  "For  Delegates  to  State  Convention," 
in  a  uniform  manner  and  In  alphabetical  or- 
der. Names  of  candidates  for  alternates  shall 
be  printed  in  the  same  way,  except  that  the 
designation  shall  be  "For  Alternate  to  the 
State  Convention."  Provided,  however,  that 
Republican  electors  of  a  county,  equal  to  20 
times  the  number  of  delegates  to  which  the 
county  shall  be  entitled,  shall  petltioi)  said 
board  of  deputy  state  supervisors  of  elections 
to  place  upon  the  primary  ballot  a  complete 
ticket,  consisting  of  a  list  of  candidates  for 
delegates  and  alternates  to  the  exact  number 
to  which  such  county  shall  be  entitled,  ac- 
companied by  the  written  consents  to  the 
use  of  their  names,  respectively,  in  such  con- 
nection, signed  by  all  of  such  candidates,  and 
containing  also  a  request  that  such  list  be 

headed,  "Our  choice  for  President,  ," 

bearing  the  name  of  some  Republican  can- 
didate for  President  of  the  United  States; 
and,  provided  further  that  such  Republican 
candidate  for  President  of  the  United  States, 
either  personally  or  by  his  representative,  du- 
ly authorized  In  writing,  shall  give  his  writ- 
ten consent  to  the  use  of  his  name  as  re- 
quested in  such  petition,  then  said  board  of 
deputy  state  supervisors  of  elections  shall 
print  such  ticket  upon  the  ballot,  In  a  sepa- 
rate column,  with  the  heading  requested,  and 
with  the  names  In  the  order  presented.  Com- 
plete tickets  shall  be  printed  upon  said  ballot 
only  in  accordance  with  the  foregoing  con- 
ditions; and  no  ticket  shall  bear  any  other 
desiguation  than  the  choice  of  such  delegates 
for  President  of  the  United  States,  and  the 
name   of   no  person   for   President   of  the 
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United  States  shall  be  printed  on  the  ballot 
as  the  designation  of  any  such  ticket  with- 
out his  written  consent,  or  that  of  his  duly 
authorized  representative,  filed  with  such 
board  of  deputy  state  supervisors  of  elections. 
Ticliets  upon  the  ballot  shall  be  provided 
with  a  circle  under  the  name  of  the  candidate 
for  President,  and  all  names  of  candidates 
for  delegates  or  alternates,  whether  upon 
ticliets  or  otherwise,  shall  have  a  proper 
place  at  the  left  of  such  names  where  the 
voter  can  designate  his  choice  by  placing  a 
cross  therein.  Electors  may  vote  a  straight 
ticlcet  by  placing  a  cross,  In  such  circle,  under 
the  name  of  the  candidate  for  President,  or 
they  may  vote  a  mixed  tlclcet.  Dpon  each 
ballot  shall  be  printed  the  ,  following  di- 
rection:    "Vote    for   delegates   and 

alternates."    (Insert  number  of  dele- 


gates and  alternates  to  which  the  county  is 
entitled.)  No  ballot  shall  be  counted,  upon 
which  the  elector  shall  vote  for  more  candi- 
dates for  delegates  than  the  number  to  which 
his  county  is  entitled.  All  petitions  herein- 
before provided  for  shall  be  filed  at  or  before 
noon  on  Saturday,  the  first  day  of  February, 
1908,  and  not  later,  at  the  otRce  of  the  board 
of  deputy  state  supervisors  of  elections.  The 
written  consent  of  candidates  for  President, 
or  of  their  duly  authorized  representatives, 
to  the  use  of  such  candidates'  names,  re- 
spectively, as  requested,  shall  be  filed  at  the 
office  of  the  board  of  deputy  state  supervisors 
of  elections  at  or  before  noon  on  the  4tb  day 
of  February,  1908.  In  the  event  that  the  con- 
sent to  the  use  of  the  name  of  any  candidate 
for  President,  as  a  designation  of  any  ticket. 
Is  not  granted  and  filed  as  above  stated,  the 
names  of  candidates  for  delegates  and  alter- 
nates jrantained  thereon  shall  be  printed  upon 
the  ballot  in  the  column  of  delegates  and  al- 
ternates, respectively,  in  proper  alphabetical 
order,  Just  as  though  they  had  been  filed 
without  designation. 

Counties  which  are  entitled  to  40  or  more 
delegates  may  select  delegates  and  alternates 
by  districts,  as  their  county  executive  or  con- 
trolling committees  may  determine ;  but  In  all 
other  respects  delegates  from  such  counties 
may  be  selected  in  accordance  with  the  pro- 
visions hereof.  County  executive  or  controll- 
ing committees  of  the  various  counties  are 
directed  to  call,  not  later  than  January  20, 
1908,  primary  elections  in  their  counties,  re- 
spectively. In  accordance  with  the  provisions 
hereof.  Delegates  which  are  not  selected  in 
strict  accordance  with  all  the  provisions  here- 
of will  not  be  entitled  to  sit  in  said  conven- 
tion. 

All  luiown  Republican  electors  and  all  oth- 
ers who  will  declare  their  belief  in  the  prin- 
dplea  of  the  Republican  Party,  and  their 
purpose  to  afilllate  with  it  at  tiie  Novemt)er 
election,  complying  with  the  act  of  April 
20,  1904  (97  Ohio  Laws,  p.  107),  shall  be 
eligible  to  participate  in  said  primary  elec- 
tion. No  elector  shall  sign  more  than  one 
petition,  and  the  name  of  no  candidate  for 


deleg'&te  or  alternate  shall  be  printed  more 
than  once  upon  the  ballot  If  the  name  of 
any  elector,  as  petitioner  or  candidate  for 
delegate  or  alternate,  shall  appear  upon  more 
than  one  petition,  filed  with  the  board  of 
deputy  state  supervisors  of  elections,  such 
board  shall  disregard  such  name  upon  all  pe- 
titions, except  upon  the  one  first  filed.  Chal- 
lengers and  witnesses  shall  be  admitted  to 
polling  places  in  accordance  with  law.  Wher- 
ever the  phrase  "deputy  state  supervisors  of 
elections"  appears  in  this  call,  it  will  be 
deemed  to  mean  "deputy  state "  supervisors 
and  inspectors  of  elections,"  with  reference 
to  counties  having  deputy  state  supervisors 
and  inspectors  of  elections. 

January  9,  1908,  the  Republican  county 
central  committee  of  Franklin  county,  Ohio, 
the  controlling  committee  of  the  Republican 
Party,  a  voluntary  political  association  in 
that  county,  by  resolution  directed  that  a 
primary  election  be  held  for  the  election  of 
35  delegates  and  35  alternates  to  the  Republi- 
can state  convention,  In  accordance  with  the 
provisions  of  the  call  of  the  Republican  state 
committee,  and  made  application  to  the  dep- 
uty state  supervisors  of  elections  of  Franklin 
county  to  hold  and  conduct  such  primary  elec- 
tion under  the  provisions  of  chapter  1,  title  • 
14,  of  the  Revised  Statutes  of  Ohio  of  1892, 
and  cause  notice  to  be  published  and  posted 
of  the  holding  of  such  primary  election. 

Karl  T.  Webber,  prosecuting  attorney  of 
Franklin  county,  brought  suit  to  enjoin  the 
chief  deputy  state  supervisor  and  Inspector 
of  elections,  and  the  deputy  state  supervisors 
and  inspectors  of  elections  for  Franklin  coun- 
ty, Ohio,  from  Incurring  any  expense  in  the 
preparation  for  and  in  the  holding  of  such 
primary  election,  and  from  holding  such  pri- 
mary election.  In  the  second  case,  B.  F.  Wel- 
ty,  prosecuting  attorney  of  Alien  county, 
Ohio,  brought  suit  to  enjoin  the  deputy  state 
supervisors  of  elections  of  that  county  from 
incurring  any  expense,  in  the  preparation 
for  and  in  holding  a  primary  election  call- 
ed by  the  Republican  central  committee 
of  that  county,  for  the  election  of  delegates 
to  said  state  convention.  In  each  case  a 
general  demurrer  to  the  petition  was  sus- 
tained, and  the  petition  dismissed,  and 
in  each  case  leave  was  given  to  iaie  a  peti- 
tion in  error  in  this  court 

Karl  T.  Webber,  Pros.  Atty.,  McCoy,  King  & 
Game,  Asst  Pros.  Atty.,  Daniel  J.  Ryan, 
Charles  Kinney,  and  George  H.  Jones,  for 
plaintiff  in  error  in  case  No.  11,070.  B.  F. 
Welty,  Pros.  Atty.,  and  D.  J.  Cable,  for  plain- 
tiff in  error  in  case  No.  11,080.  A.  H.  John- 
son, W.  O.  Henderson,  and  Louis  O.  Addison, 
for  defendants  in  error  in  case  No.  Il,0i0. 
Ridenour  &  Haifliill,  for  defendants  in  error 
in  case  No.  11,086. 

SUMMERS,  J.  (after  stating  the  facts 
as  above).  These  cases  present  questions  as 
to  the  validity  of  sections  2916-2919,  2921,. 
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2921a,  Rev.  St  Ohio,  1892,  as  amended 
April  23.  1904  (97  Ohio  Laws,  p.  439),  and  sec- 
tion 2919-1,  Bey.  St,  aa  amended  April  23, 
1904  (97  Ohio  Laws,  p.  107),  and  the  regular- 
ity and  validity  of  certain  proceedings  had 
by  the  Republican  county  central  committee 
of  Franklin  connty  and  the  Republican  coun- 
ty central  committee  of  Allen  county.  It  is 
contended  that  these  sections  conflict  with 
many  provisions  of  the  state  Constitution, 
and  with  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  The  sev- 
eral constitutional  provisions  which  it  Is  con- 
tended are  violated  will  be  indicated  as  the 
several  objections  are  noticed.  It  is  not  nec- 
essary to  set  ont  in  full  these  sections  of  the 
statntes.  Their  purport  is  sufllelently  indi- 
cated by  the  statement  that  they  constitute.  In 
a  large  measure,  what  is  known  as  the 
"Primary  Election  Law,"  and  that  they  were 
designed  to  protect  the  elections  of  voluntary 
IMlitical  associations  and  to  punish  frauds 
therein.  They  provide,  in  brief,  that,  when 
any  voluntary  political  association  or  party, 
in  any  county,  township,  or  municipal  cor- 
poration, by  its  controlling  committee,  gives 
notice  of  the  holding  of  a  primary  election  for 
the  selection  of  party  candidates,  committee- 
men, delegates  or  alternates  to  any  party 
convention,  and  makes  application  therefor  to 
the  deputy  state  supervisor  of  elections,  or 
board  of  deputy  state  supervisors  and  inspect- 
ors of  elections,  as  the  case  may  be,  of  such 
county,  such  primary  election  shall  be  held  and 
conducted  under  the  supervision  of  such  offi- 
cers. These  officers  provide  ballots,  poll- 
books,  tally  sheets,  and  other  necessary 
things,  and  assign  to  each  polling  place  two 
comjietent  electors  to  act  as  judges,  and  one 
competent  elector  to  act  as  clerit,  and  the 
expenses  are  paid  out  of  the  public  funds.  It 
is  made  unlawful  for  any  person  who  is  not 
a  member  of  the  party  to  vote  at  such  elec- 
tion or  to  vote  at  any  other  than  the  polling 
place  in  the  precinct  ward,  or  township 
wherein  he  resides.  In  brief,  the  purpose  is 
to  permit  only  those  who  are  members  of 
the  party  to  participate  In  the  election  and 
to  have  the  result  honestly  ascertained  uid 
declared. 

The  national  and  state  governments  in  the 
manner  of  their  operation  are  quite  dlfterent 
from  what  was  contemplated  In  their  organ- 
ization. Political  parties  were  not  thought 
of,  but  90  potent  have  they  become  in  deter- 
'  mining  the  measures  and  in  administering 
the  affairs  of  government  that  they  are  re- 
garded as  Inseparable  from,  it  not  essential 
to,  a  republican  form  of  government.  In  his 
The  American  Commonwealth,  Mr.  Bryce 
says:  "In  America  the  great  moving  forces 
are  the  parties.  *  *  *  The  spirit  and 
force  of  party  have  In  America  been  as  es- 
sential to  the  action  of  the  machinery  of 
government  as  steam  Is  to  a  locomotive  en- 
gine; or,  to  vary  the  simile,  party  associa- 
tion and  orga&izatlon  are  to  the  organs  of 
government  almost  what  the  motor  nerrea 


are  to  the  muscles,  sinews,  and  bones  of  the 
human  body.  They  transmit  the  motive  pow- 
er. They  determine  the  directions  in  which 
the  organs  act  A  description  of  them  Is 
therefore  a  necessary  complement  to  an  ac- 
count of  the  Constitution  and  government ; 
for  it  is  into  the  hands  of  the  parties  that 
the  working  of  the  government  has  fallen. 
Their  Ingenuity,  stimulated  by  Incessant  ri- 
valry, has  turned  many  provisions  of  the 
Constitution  to  unforeseen  uses,  and  given 
to  the  legal  institutions  of  the  country  no 
small  part  of  their  present  color."  Sir  Hen- 
ry Sumner  Maine  says:  "It  is  not  to  be 
expected  that  all  the  hopes  of  the  founders 
of  the  American  Con.stltutlon  would  be  ful- 
filled. They  do  not  seem  to  have  been  pr» 
pared  for  the  rapid  development  of  party, 
chiefly  under  the  influence  of  Thomas  Jeffer- 
son, nor  for  the  thorough  organization  with 
which  the  American  parties  before  long  pro- 
vided themselves."  And  again  he  says:  "The 
truth  is  that  the  Inherent  difficulties  of  dem- 
ocratic government  are  so  manifold  and  enor- 
mous that  In  large  and  complex  modern 
society  It  could  neither  last  nor  work  if  it 
were  not  aided  by  certain  forces,  which  ai-e 
not  exclusively  associated  with  It.  but  of 
which  it  greatly  stimulates  the  energy.  '  Of 
these  foi-ces,  the  one  to  which  It  owes  most 
Is  unquestionably  party." 

The  elector's  choice  of  persons  for  office,  to 
be  effective,  must  be  from  party  candidates; 
and  so  the  nomination  of  candidates  becomes 
as  much  a  matter  of  public  concern  as  the 
election  of  officers.  The  public  welfare  Is  di- 
rectly Involved  In  the  selection  of  candidates, 
and  the  manner  of  selection  Is  subject  to  reg- 
ulation under  the  police  power.  Whether  the 
state  should  untertake  the  regulation  of  the 
matter  is  not  pertinent  to  the  present  Inquiry. 
Most  writers  upon  the  subject  agree  that  reg- 
ulation is  desirable,  and  differ  only  as  to  its 
extent.  Some  contend  that  it  should  be  lim- 
ited to  requiring  all  nominations  to  be  made  in 
a  convention  of  delegates,  elected  at  primaries 
regulated  by  the  state;  others,  that  all  candi- 
dates for  office  should  be  elected  at  primary 
elections.  Regulation  by  the  state  being  au- 
thorized on  the  ground  that  the  public  welfare 
is  Involved,  it  follows  necessarily  that  appro- 
priations of  the  public  revenue  to  meet  the 
expense  of  executing  the  regulations  are  for 
a  public  purpose,  and  the  power  of  taxation  is 
not  drawn  in  question. 

It  is  contended  that  these  statutes  conflict 
with  section  2  of  article  1  of  the  Constitution, 
and  with  the  fourteenth  amendment  to  the 
federal  Constitution,  for  the  reason  that  only 
political  parties,  casting  at  least  10  per  cent 
of  the  vote  cast  at  the  last  general  election, 
may  avail  themselves  of  these  provisions,  and 
that  therefore  the  equal  protection  and  benefit 
of  the  law  is  denied  to  those  who  do  not  belong 
to  such  or  any  of  the  parties;  and  that  they 
are  in  conflict  with  section  26,  art  2,  which  pro- 
vides that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  state. 
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The  purpose  of  the  legislation  Is  to  promote  the 
public  welfare  by  preventing  fraud  In  the  nom- 
ination of  candidates  for  office,  and  It  is  not  vul- 
nerable on  the  ground  merely  that  It  Is  not 
broad  enough  and  will  not  cut  off  every  abuse 
and  make  fraud  impoBslble.  This  section  of 
the  Bin  of  Rights  does  not  declare  that  every 
man  shall  receive  the  same  amount  of  protec- 
tion and  benefit,  but  that  "govenmieDt  is  insti- 
tuted for  their  [the  people's]  equal  protection 
and  benefit."  Equal  protection  of  the  laws 
means  "the  protection  of  equal  laws."  Ylck 
Wo  V.  Hdpklns,  Sheriff,  118  D.  S.  356,  360,  6 
Sup.  Ct  1064,  30  L.  Ed.  220.  A  law  enacted  to 
promote  the  general  welfare  Is  not  In  violation 
of  this  section.  If  It  makes  no  Invidious  dis- 
criminations, but  applies  equally  to  all  sim- 
ilarly situated.  To  say  that  a  law  is  Invalid 
because  every  individual  does  not  receive  the 
same  amount  of  protection  or  benefit  from  its 
operation  would  make  legislation  impossible, 
and  would  be  as  wise  as  to  try  to  shut  ofT  the 
gentle  rain  from  heaven  because  every  man 
does  not  get  the  same  quantity  of  water.  The 
law  Is  not  restricted  to  any  part  of  the  state, 
but  (q;)erates  uniformly  throughout  the  states 
and  operates  uniformly  upon  all  under  the 
same  conditions.  One  man  cannot  constitute 
a  pblitlcal  party;  and  the  abuses  that  It  was 
Intended  to  prevent  depend  largely  upon  the 
number  of  those  who  constitute  the  party, 
and  this  makes  It  perfectly  proper  for  the 
liCglslature  to  limit  the  application  of  the  law 
according  to  number.  The  Australian  |>allot 
laws  limit  the  party  tickets  that  may  appear 
on  the  printed  ballot  by  a  percentage  of  the 
vote  cast  at  a  previous  election,  and  In  nearly 
every  case  In  which  objection  has  been  made 
on  that  ground  such  laws  and  legislation  have 
been  upheld.  Such  la  the  holding  In  this  state 
In  State  ex  rel.  Pllmmer  v.  Poston,  58  Ohio  St. 
620,  51  N.  E.  150,  42  li.  R.  A.  237,  and  In 
Gentsch  et  al.  v.  State  ex  rel.  McGorray  et  al., 
71  Ohio  St  151,  167,  72  N.  B.  900,  where  the 
contention  was  ttiat  a  statute,  providing  that 
In  cities  having  a  population  of  300,000  or  more 
the  polls  should  close  at  an  earlier  hour  than 
elsewhere  in  the  state,  was  in  violation  of  this 
section  of  the  Constitution.  It  was  held  that 
the  sfcitute  was  valid,  and  In  the  opinion  It 
Is  said:  "There  may  well  be  differences  of 
opinion  as  to  whether  this  provision  should 
not  apply  to  cities  of  less  population  than  the 
prescribed  number ;  but  the  lawmaking  power 
has  exercised  its  Judgment  on  that  matter. 
The  limit  of  population  upon  which  the  classi- 
fication should  be  based  Is  entirely  within  the 
discretion  of  the  General  Assembly,  having 
regard  to  all  the  conditions  and  circumstances, 
and,  so  long  as  It  is  not  unreasonable  In  its 
operation  or  subversive  of  the  rights  of  elect- 
ors, we  cannot  Interfere  with  it" 

For  present  purposes  we  do  not  think  It 
important  to  distinguish  the  equal  protection 
of  the  laws,  which  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States  de- 
clares tliat  no  state  shall  deprive  any  person 
of,  from  the  declaration  in  our  BUI  of  Rights 


that  government  is  Instituted  for  their  equal 
protection  and  benefit  but  assume  that  what 
.is  said  respecting  the  former  Is  not  biai^llca- 
ble  to  the  latter.  In  Barbler  v.  Connolly,  118 
n.  S.  27,  81,  S  Sup.  Ct.  857,  28  lu  Ed.  923,  Mr. 
Justice  Field  at  some  length  points  ont  what 
was  intended  by  this  provUi<m  of  the  four- 
teenth amendment  and  then  says:  "Special 
burdens  are  often  necessary  for  general  bene- 
fits— for  supplying  water,  preventing  fires, 
lighting  districts,  cleaning  streets,  opening 
parks,  and  many  other  objects.  Regulations 
for  these  purposes  may  press  with  more  or 
less  weight  upon  one  than  upon  another,  bat 
tbey  are  designed,  not  to  impose  unequal  or 
unnecessary  restrictions  upon  any  one,  but 
to  promote  with  as  little  Individual  Inconven- 
ience as  possible,  the  general  good.  Though  in 
many  respects  necessarily  special  In  their  char- 
acter, they  do  not  furnish  Just  ground  of  com- 
plaint If  tbey  operate  alike  upon  all  persons 
and  property,  under  the  same  circumstances 
and  conditions.  Class  legislation,  discrimi- 
nating against  some  and  favoring  others,  is 
prohibited ;  but  legislation  which,  in  carrying 
out  a  public  purpose,  is  limited  in  its  aiq>ll- 
cation,  if  within  the  sphere  of  its  operation 
it  affects  all  persons  similarly  situated,  is  not 
within  the  amendment  And  in  Soon  Hing 
V.  Crowley,  113  U.  8.  703,  708,  5  Sup.  Ct  730, 
28  L.  Ed.  1145,  Mr.  Justice  Field  says: 
"There  is  no  force  in  the  objection  that  an 
unwarrantable  discrimination  Is  made  against 
persons  engaged  in  the  laundry  business  be- 
cause persons  in  other  kinds  of  business  are 
not  required  to  cease  from  their  labors  dur- 
ing the  same  hours  at  night.  There  may  be 
no  risks  attending  the  business  of  others,  cer- 
tainly not  as  great  as  where  fires  are  con- 
stantly required  to  carry  them  on.  The  egpe- 
cific  rep-'atlons  for  one  kind  of  business, 
which  muy  be  necessary  for  the  protection 
of  the  public,  can  never  be  the  Just  ground  of 
complaint  because  like  restrictions  are  not 
imposed  upon  other  business  of  a  different 
kind.  The  discriminations  which  are  open 
to  objection  are  those  where  persons  engaged 
in  the  same  business  are  subjected  to  diff- 
erent restrictions,  or  are  held  entitled  to  diff- 
erent privileges  under  the  same  conditions. 
It  is  only  then  that  the  discrimination  can 
be  said  to  impair  that  equal  right  which  all 
can  claim  in  the  enforcement  of  the  laws. 
•  *  *  It  Is  not  discriminating  legislation 
In  any  invidious  sense  that  branches  of  the 
same  business  from  which  danger  Is  appre- 
hended are  prohibited  during  certain  hours 
of  the  night,  whilst  other  branches  involving 
no  such  danger  are  permitted."  In  Ootting 
r.  Kansas  City  Stockyards  Co.  et  al.,  183 
U.  S.  70,  111,  22  Sup.  Ct  30.  46  I*  Ed.  92, 
Mr.  Justice  Brewer  says:  "So,  again,  exer- 
cising the  undoubted  right  of  classification. 
It  may  often  happen  that  some  classes  are 
subjected  to  regulations,  and  some  individ- 
uals are  burdened  with  obligations  which  do 
not  rest  upon  other  classes,  or  other  individ- 
uals not  similarly  situated.    license  taxes 
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are  imposed  on  certain  classes  of  boslnese, 
while  others  are  exempt  It  would  practi- 
cally defeat  legislation  if  It  was  laid  down 
as  a  rule  that  a  statute  was  necessarily  ad- 
judged invalid  if  It  did  not  bring  aU  within 
tts  scope,  or  subject  all  to  the  same  burdens. 
It  would  strip  the  Legislature  of  Its  inherent 
power  to  determine  generally  what  Is  for 
tiie  general  Interests,  which  interests  may 
often  be  promoted  by  certain  regulations 
affecting  one  class  which  do  not  afTect  an- 
other, certain  burdens  imposed  on  one  which 
do  not  rest  upon  another.  But,  while  recog- 
nizing to  the  full  extent  the  impossibility  of 
an  imposition  of  duties  and  obligations  math- 
ematically equal  upon  all,  and  also  recogni- 
zing the  right  of  classification  of  industries 
and  occupations,  we  must  nevertheless  al- 
ways remember  that  the  equal  protection  of 
the  laws  is  guaranteed,  and  that  such  equal 
protection  Is  denied  when  upon  one  of  two 
parties,  engaged  in  the  same  kind  of  business 
and  under  the  same  conditions,  burdens  are 
oast  which  are  not  cast  upon  the  other."  In 
Consolidated  Ooal  C!o.  of  St  Louis  v.  People  Of 
State  of  Illinois,  186  TJ.  S.  208,  207, 22  Sup,  (3t 
616,  46  L.  Ed.  872,  Mr.  Justice  Brown  says: 
"Another  question  is  whether  the  act,  as 
amended  in  1897,  in  so  far  as  it  discriminates 
as  to  penalties  imposed  upon  some  persons  en- 
gaged bi  the  mining  business,  and  not  upon  oth- 
ers, is  a  proper  exercise  of  the  police  power.  It 
is  true  that  the  act  of  1897  amended  the  for- 
mer law  of  1895  by  limiting  Its  application  to 
coal  mines  'where  more  than  flVe  men  are  ent- 
ployed  at  dny  one  time.'  This  Is  a  species  of 
dasslflcatlon  which  the  Legislature  Is  at  liber- 
ty to  adopt  provided  it  be  not  wholly  arbitra- 
ly  or  unreasonable,  as  it  was  In  Cotting  v.  Kan- 
sas Caty  Stockyards  Co.,  183  U.  S.  79,  22 
Snp.  Ct  80,  46  L.  Ed.  92,  sub  nom.  Ck>tting  v. 
Godard,  183  U.  S.  92,  22  Sup.  Ct  SO,  46  L. 
Ed.  92,  in  which  an  act  defining  what  should 
constltnte  public  stockyards,  and  regulating 
all  charges  connected  therewith,  was  held  to 
be  unconstitutional,  because  it  applied  only 
to  one  particular  company,  and  not  to  other 
companies  or  conwrations  engaged  In  a  like 
bnslness  In  Kansas,  and  thereby  denied  to 
that  company  the  equal  protection  of  the 
laws.  In  the  case  under  consideration  there 
is  no  attempt  arbitrarily  to  select  one  mine 
for  Inspection,  but  only  to  assume  that  mines 
which  are  worked  upon  so  small  a  scale  as 
to  reqnire  only  five  operatives  would  not 
be  likely  to  need  the  careful  Inspection  pro- 
vide<l  for  the  larger  mines,  where  the  work- 
ings were  carried  on  upon  a  larger  scale,  or 
at  a  greater  depth  from  the  surface,  and 
where  a  much  larger  force  would  be  neces- 
sary for  their  successful  operation.  It  Is 
quite  evident  that  a  mine  which  is  operated 
by  only  five  men  could  scarcely  have  passed 
the  experimental  stage,  or  that  precautions 
necessary  in  the  operation  of  coal  mines  of 
ordinary  magnitude  would  be  required  In 
such  cases.  There  was  clearly  reasonable 
foundation  for  a  discrimination  here." 


The  next  objection  is  that  section  2917  del- 
egates legislative  power,  in  that  It  author- 
ises the  controlling  committee  to  prescribe  the 
purpose,  time,  manner,  and  conditions,  of  the 
holding  of  such  primary  election,  and  the  qual- 
ifications of  electors.  If  thesQ  matters,  and 
every  other  respecting  the  nomination  of  can- 
didates of  a  political  party,  may  be  prescribed, 
as  they  in  the  past  have  been  by  the  party  or 
its  committee,  then  the  delegation  of  power 
is  not  apparent.  There  is  no  delegation  of 
legislative  power,  but  only  regulation  of  a 
power  already  possessed  by  the  party. 

The  next  contention  is  that  section  2919-1, 
enacted  April  20,  1904  (97  Ohio  Laws,  p.  107), 
which  provides  that:  "No  person  shall  be 
allowed  to  vote  at  any  primary  election  except 
he  be  an  elector  resident  of  the  prednct, 
ward  or  township  in  which'  he  desires  to  vote 
and  except  he  voted  with  the  political  party 
holding  such  primary  election  at  the  last  gen- 
eral election,  providing  he  voted  at  all  at  such 
election,  unless  he  be  a  first  voter;  nor  shall 
any  person  vote  more  than  one  time,  or  at 
any  other  than  at  the  polling  place  in  that 
precinct,  ward  or  township  wherein  he  re- 
sides,"— conflicts  with  section  1,  article  5,  of 
the  Constitution,  which  prescribes  that  "every 
male  citizen  of  the  United  States,  of  the  age 
of  twenty-one  years  who  shall  have  been  a 
resident  of  the  state  one  year  next  preceding 
the  election,  and  of  the  county,  township  or 
ward  In  which  he  resides  such  time  as  may  be 
provided  by  law,  shall  have  the  qualifications 
of  an  elector,  and  be  entitled  to  vote  at  all 
elections" — ^In  this,  that  it  adds  to  the  qualifi- 
cations that  entitle  an  elector  to  vote.  If  this 
contention  Is  sound,  then  every  elector  has  the 
constitutional  right  to  vote  at  the  primary 
election  of  every  party.  If  the  election  is  one 
at  which  merely  the  candidates  of  a  party  are 
to  be  selected,  it  cannot  be  an  objection  that 
electors  who  do  not  belong  to  that  party  are 
not  permitted  to  take  part  That  was  one  of 
the  evils  that  the  legislation  was  Intended  to 
prevent ;  and,  as  to  the  test  prescribed  for  de- 
termining an  elector's  partisanship,  it  is  im- 
possible to  conceive  of  a  political  party  with- 
out the  possession,  by  its  members,  of  some 
qualifications,  and  the  test  prescribed  by  the 
statute  is  the  usual  one,  and  is  not  unreason- 
able. But  a  primary  election  held  merely  to 
name  the  candidates  of  a  political  party  is  not 
an  election  within  the  meaning  of  this  section 
of  the  Constitution.  That  section  refers  to  an 
election  of  officers,  and  not  to  the  nomination 
of  candidates. 

It  is  further  contended  that  section  2  of 
article  5  of  the  Constitution,  which  provides 
that  "all  elections  shall  be  by  ballot"  Is  vio- 
lated by  the  requirement  that  only  known 
Republican  electors  and  those  who  will  de- 
clare their  t>ellef  In  th6  principles  of  the 
Republican  Party,  and  their  purpose  to  affil- 
iate with  it  at  the  November  election,  shall  be 
eligible  to  participate  in  said  primary  election. 
In  that  it  win  destroy  the  secrecy  of  the  ballot 
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For  present  purposes  It  may  be  assumed  that 
the  word  "ballot"  as  here  used,  means  a  secret 
ballot,  but  there  Is  no  Inhibition  against  the 
elector  disclosing  tor  whom  he  voted  or  In- 
tends to  Tote.  Political  parties  have  existed 
In  this  state  fqr  nearly  a  century.  An  elector 
cannot  belong  to  one  without  Impliedly  dia- 
closing  for  whom  he  has  voted  or  for  whom  he 
will  vote,  and,  in  view  of  the  party  practice, 
as  It  has  so  long  prevailed,  of  prescribing  a 
requirement,  like  that  In  the  statute,  as  a  test 
of  an  elector's  right  to  act  with  the  party.  It 
is  not  apprehended  that  it  will  be  contended 
that  the  practice  has  been  in  violation  of  the 
Constitution,  and,  if  not,  then  It  does  not  be- 
come so  merely  because  it  is  recognized  by  the 
statute.  Affiliation  with  the  party  and  partic- 
ipation In  the  primary  still  are  voluntary. 
Moreover,  compliance  with  the  requirement 
will  not  disclose  that  the  elector  voted  for  any 
particular  candidate. 

It  is  also  contended  that  the  statutes  conflict 
wltii  section  26  of  article  2,  because  there  are 
qpecial  statutes  for  holding  primary  elections 
In  Butler,  Gallia,  and  Hamilton  counties.  Xhe 
sections  of  the  statutes,  to  which  reference  has 
heretofore  been  made,  are  general  and  have  a 
uniform  operation  throughout  the  state,  and 
nothing  in  them  limits  their  operation  geo- 
graphically. It  does  not  appear  that  any 
attempt  will  be  made  to  hold  primaries  under 
the  special  statutes,  and  we  do  not  deem  it 
necessary  to  consider  them,  because,  if  the 
contention  respecting  them  is  sound,  It  does 
not  affect  the  general  statutes. 

Numerous  objections  are  made,  on  the 
ground  of  unfairness  and  unreasonableness, 
to  various  provisions  of  the  mode  in  which 
the  oontroiltng  committees  under  the  call  of 
the  state  committee  have  determined  that 
primary  elections  shall  be  held ;  but  we  do  not 
think  they  present  any  question  for  our  deter- 
mination. Political  parties  are  voluntary  or- 
ganizations. They  have  been  a  law  unto  them- 
selves, and  they  determine  for  themselves  all 
questions  of  fairness  and  reasonableness  and 
of  party  expediency,  until  the  state  Interferes 
by  legislation,  and  then  no  question  can  arise 
for  Judical  determination  excepting  out  of  the 
legislation.  Our  statutes  are  not  mandatory. 
The  statute,  so  far  as  present  legislation  goes, 
only  consents,  upon  request  by  a  political 
party,  to  supply  the  facilites  tor  holding  the 
contest  in  the  party,  and  to  act  as  umpire. 
The  controlling  committee  acts  with  the 
knowledge  that  the  organization  is  voluntary, 
and  the  members  remain  with  knowledge 
that  the  party  Is  boss. 

Affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  and 
SPEAB,  JJ.,  concur. 

DAVIS,  J.  (dissenting).  This  case  arose 
out  of  a  factional  contest  in  relation  to  the 
selection  of  delegates  to  a  national  convention 
of  the  Republican  Party  to  nominate  a  candi- 
date for  President,  and,  as  preliminary  there- 


to, the  selection  of  delegates  to  a  state  con- 
vention of  the  same  party.  Xhe  judgment 
of  this  court  having  been  announced  already, 
that  struggle  cannot  be  materially  affected  by 
what  we  may  say.  I  have  opposed  the  judg- 
ment which  has  been  rendered,  not  because  I 
favored  one  or  the  other  of  the  rival  candi- 
dates, but  solely  for  the  reasons  that  follow, 
and  deem  them  of  sufficient  Importance  to 
justify  putting  my  protest  on  record. 

I  believe  that  the  statute  regulating  primary 
elections  is  unconstitutional  In  so  far  as  it  au- 
thorizes the  expenditure  of  public  money  for 
party  purposes,  if  it  does  not  also  infringe 
the  Constitution  In  other  respects  mentioned 
hereafter.  It  is  wholly  unnecessary  to  go  into 
an  analysis  of  constitutional  provisions  or  Into 
a  search  for  fundamental  principles  of  govern- 
ment to  sustain  this  contention,  because, 
happily  for  this  discussion.  It  Is  already  well- 
settled  law  that  the  Legislature  has  no  con- 
stitutional power  to  levy  taxes  for  any  other 
than  a  public  purpose,  and  that,  as  corollary 
thereto.  It  cannot  appropriate  the  public 
money  to  any  private  purpose.  Cooley,  Const. 
Urn.  (7th  Ed.)  pp.  696-697,  7(X),  701.  It  seems 
to  me  entirely  clear  that  the  purpose  for  which 
It  Is  here  sought  to  pay  public  money,  if  jus- 
tified at  all  under  this  statute,  amounts  more 
nearly  to  public  plunder  than  to  a  public  use. 
The  public  at  large  Is  in  no  manner  directly 
benefited,  nor  is  the  public  welfare  in  any 
way  Immediately  affected  by  the  way  in  which 
any  political  party  may  settle  its  own  faction- 
al differences.  The  public  is  no  more  con- 
cerned with  such  matters  than  >it  is  with 
church  quarrels  or  the  rivalries  In  fraternal 
organl7.ation8.  Indeed,  possibly  half  of  the 
voting  population  of  the  state  Is  entirely  indif- 
ferent as  to  which  of  the  distinguished  as- 
pirants should  be  successful,  and  would  be 
more  than  pleased  If  the  R^ublican  Party 
did  not  agree  upon  a  nomination  at  all.  Of 
course,  when  it  Is  necessary  to  protect  the 
rights  of  private  citizens  from  fraud  or  vio- 
lence, the  state  may  Interfere  to  that  extent, 
and  no  more;  but  I  have  heard  no  answer 
to  the  consideration  which  I  have  suggested. 
exccf>t  that  political  parties  are  unavoidable 
and  even  necessary  in  a  free  government,  and 
that  therefore  the  state  is  Interested  in  wliat- 
ever  would  facilitate  the  organization  and 
functions  of  a  political  party.  I  reply  that 
there  is  a  plain  distinction  between  a  public 
Interest  and  a  public  use.  The  latter  would 
invariably  justifly  an  expenditure  of  the  pub- 
lic funds.  A  public  Interest  may  be  so  remote 
as  to  not  require  or  deserve  legislative  notice. 
The  fundamental  principles  of  civil  govern- 
ment require  that  the  Legislature  should  keep 
its  hands  off  in  such  ca°ses.  A  public  interest, 
or  to  phrase  it  otherwise,  the  public  welfare, 
may  be  such  as  to  require  reasonable  police 
regulation ;  but  that  does  not  make  the  police 
regulation  a  matter  of  "public  use,"  for  which 
the  public  money  may  be  expended.  The 
statutes  are  full  of  illustrations.  Two  or  three 
are  sufficient     The  Legislature  has  seemed 
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to  think  that  the  public  welfare  was  snfficient- 
ly  Involved  to  Justi^  it  in  requiring  street 
railway  companies  to  fit  all  their  cars  with  in> 
closed  vestibules.  Docs  that  make  the  con- 
struction of  ears  in  that  manner  a  "public 
use,"  so'  as  to  justify  the  state,  county,  or 
mnnidpallty  to  pay  for  it?  The  Legislature 
has  seen  fit  to  require  railroads  to  put  auto- 
matic couplers  on  their  cars,  to  erect  signs  and 
place  gates  at  crossings,  and  to  fence  between 
their  right  of  way  and  adjoining  proprietors. 
Do  any  ot  these  things  constitute  such  a  public* 
ase  as  would  authorize  the  payment  for  them 
out  of  the  public  treasury?  It  seems  to  me  that 
it  would  require  a  good  deal  of  hardihood  to 
answer  In  the  aflarmatlve. 

So,  while  the  conduct  of  a  general  election 
essentially  concerns  everybody,  and  is  a  public 
nue  for  which  public  money  may  be  appropri- 
ated, a  primary  election,  which  Is  merely  pre- 
liminary to  a  nomination  of  candidates  by 
(me  political  party,  does  not  vitally  concern 
anybody  except  those  who  may  voluntarily 
associate  themselves  with  such  party,  and  Is 
therefore  not  a  public  use.  The  theory  that 
the  conduct  of  party  primary  elections  is  "a 
public  use"  because  the  public  Is  more  or 
less  interested  in  what  concerns  the  final  ex- 
ercise of  the  right  of  suffrage,  when  carried 
to  its  logical  conclusion,  would  justify  the 
Legislature  In  appropriating  public  money  for 
the  payment  of  campaign  expenses  of  either 
of  these  candidates,  if  he  should  become  the 
nominee  of  his  party  for  President;  for  the 
public  Is  Interested  In  having  a  choice  of 
candidates  and  Interested  In  having  a  full 
discussion  of  their  merits  and  qualifications 
and  of  the  policies  which  they  represent.  This 
reasoning  would  be  especially  eCTectlve,  since 
some  very  virtuous  statesmen  seem  to  be  of 
the  opinion  that  no  citizen  should  be  permitted 
to  pay  more  than  a  dollar  for  the  promotion 
of  bis  personal  views  of  what  the  public  wel- 
fare requires.  If  the  legislative  power  is 
bounded  only  by  such  shadowy  lines,  the 
legislative  discretion  is  unlimited,  and  there 
is  no  relief  for  the  suffering  taxpayer.  If 
such  be  the  correct  interpretation  of  the 
Constitution,  we  have  substituted  for  the 
tyranny  of  kings  that  which  Is  just  as  op- 
pressive and  far  more  insidious — the  tyranny 
of  L^slatorea.  In  order  that  I  may  not  be 
misunderstood,  I  repeat  that  nobody  doubts 
that  such  a  primary  election  may  be  subjected 
to  police  regulation,  to  protect  the  rights  of 
individual  citizens;  bu^  as  already  shown, 
that  does  not  constitute  a  public  use.  It  Is 
therefore  a  mistake  of  fact,  and  of  law  also, 
for  counsel  for  defendants  in  error  to  say: 
"There  is  no  police  regulation  which  does  not 
involve  and  require  the  exx)enditure  of  public 
moneys  to  carry  it  Into  effect" ;  and  it  is  also  a 
non  sequltur  when  they  assert  that,  if  it  be  con- 
ceded that  the  Legislature  has  a  right  to  enact 
a  law,  it  must  necessarily  follow  that  It  has  a 
right  to  provide  the  means  for  carrying  Its 
law  Into  effect — although,  of  course,  criminal 
proee^utlODS  for  violation  of  laws  must  be  at 


the  public  expense — because  the  enforcement 
of  law  is  a  public  use.  It  has  also  been 
strongly  urged  In  this  case  that,  when  the 
Legislature  has  enacted  a  statute  against 
which  there  Is  no  express  limitation  in  the 
Oonstitutlon,  nor  one  necessarily  to  be  Implied 
from  an  express  limitation,  it  Is  the  exercise 
of  a  legislative  function,  and  cannot  be  gain- 
said. I  know  that  such  is  the  ordinary  and 
concise  way  of  defining  the  legislative  power ; 
but  It  Is  not  strictly  correct  The  Legislature 
Is  not  omnipotent  It  cannot  act  arbitrarily 
and  against  the  public  welfare,  although  there 
be  no  limitation  to  that  effect  expressed  In 
the  Constitution.  This  limitation  is  included 
in  the  nature  of  the  legislative  power  Itself, 
and  Is  included  in  the  powers  which  are  re- 
served to  the  people.  Const,  art  1,  $  20; 
Cooley,  Const.  Llm.  (7th  Ed.)  pp.  242-243. 

The  power  of  the  courts  In  such  an  exigen- 
cy Is  therefore  clear.  "It  is  agreed  that  the 
determination  what  Is  and  what  is  not  a  pub- 
lic purpose  belongs,  in  the  first  Instance,  to 
the  legislative  department.  It  belongs  there 
because  the  taxing  power  is  a  branch  of  the 
Legislature,  and  the  Legislature  cannot  lie 
under  the  necessity  of -requiring  the  opinion 
or  the  consent  of  another  department  of  the 
government  before  It  will  be  at  liberty  to 
exercise  one  of  its  acknowledged  powers. 
•  •  •  But  It  Is  also  generally  admitted 
that  the  legislative  determination  on  this  sub- 
ject Is  not  absolutely  conclusive.  It  may  be 
sufficiently  so  to  put  the  administrative  ma- 
chinery of  the  state  in  motion ;  but  when  the 
exaction  is  made  of  an  individual,  and  the 
power  of  the  state  is  made  use  of  to  compel 
submission,  he  has  always  the  right  to  Invoke 
the  protection  of  the  law.  And  an  appeal  to 
the  law  for  the  protection  of  Individual  prop- 
erty must  necessarily  render  the  question, 
which  lies  at  the  foundation  of  the  demand, 
a  judicial  question,  upon  which  the  courts 
cannot  refuse  to  pass  judgment"  1  Cooley 
on  Taxation,  pp.  182,  183.  For  the  reasons 
stated  It  seems  to  me  clear  that  the  auditor 
and  treasurer  should  be  restrained  from  pay- 
ing any  part  of  the  expense  of  carrying  on  a 
primary  election,  which  is  only  remotely  con- 
nected with  state  or  county  elections,  and 
which,  as  we  shall  see  hereafter.  Is  not  only 
not  calculated  to  protect  the  weak  in  their 
rights,  but  to  suppress  the  rights  of  the 
minority. 

But  let  us  go  further.  In  section  2917  it 
Is  provided  that  the  notice  and  application 
by  the  "controlling  committee"  of  the  county 
"shall  state  the  purpose,  time,  manner  and 
conditions  of  the  holding  of  such  primary 
election,  and  shall  prescribe  the  qualifications 
not  Inconsistent  with  the  provisions  of  this 
chapter,  of  the  persons  to  vote  at  such  elec- 
tion." If  the  conduct  of  such  an  election  is 
a  "public  use,"  for  the  expenses  of  which 
the  public  shall  pay,  then  only  the  Legisla- 
ture can  define  the  manner  and  conditions  of 
the  elections,  and  prescribe  the  qualifications 
of  the  electors.    The  power  conferred  on  the 
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"controlling  committee"  to  do  so  is  clearly  a 
delegation  of  leglalatlye  power  and,  as  such, 
nnconstitutional.  If  the  conduct  of  such  an 
election  is  not  a  public  use,  If  It  concerns  only 
the  voluntary  political  association  known  as 
the  ."Republican  Party,"  then  the  Legislature 
may  intervene  only  so  far  as  to  prevent  op- 
pression and  wrong  to  personal  rights.  But, 
further,  nobody  disputes  the  right  of  the  Leg- 
islature, in  the  proper  exercise  of  the  police 
power,  to  enact  a  law  regulating  primary 
elections;  but  the  exercise  of  that  right  de- 
pends on  the  limitation  whether  it  would 
facilitate  or  unreasonably  hinder  and  impede 
the  exercise  of  the  right  of  suffrage.  Monroe 
V.  Oollina,  17  Ohio  St.  666 ;  Capen  ▼.  Foster, 
12  Pick.  (Mass.)  486,  492,  23  Am.  Dec.  632. 
"The  Legislature  has  undoubted  power,  under 
the  Constitution,  to  regulate  elections,  so  long 
as  it  merely  regulates  the  exercise  of  the 
elective  frandiise,  and  does  not  deny  the 
franchise  itself,  either  directly  or  by  render- 
ing its  exercise  so  difficult  and  Inconvenient 
aa  to  amount  to  a  denial."  Dewalt  v.  Hartley, 
146  Pa.  529.  24  Atl.  185,  15  L.  R.  A.  771,  28 
Am.  St  Rep.  814.  Now,  In  what  respect  does 
this  "call"  Impede  the  free  exercise  of  the 
voter's  rights?  If  the  call  is  not  in  conform- 
ity with  the  statute,  the  prayer  of  the  peti- 
tion should  be  granted  for  that  reason.  If 
the  call  is  in  pursuance  of  the  statute,  the 
statute  and  tlie  call  must  stand  or  fall  togeth- 
er. Except  in  one  particular,  which  I  will 
note  in  concluding,  I  will  assume  that  the 
call  strictly  follows  the  statute. 

The  first  and  most  obvious  objection  to  the 
scheme  of  the  committee  is  that  it  is  so  con- 
trived as  to  prevent  any  possibility  of  the 
minority  in  the  county  securing  any  repre- 
sentation, however  small,  among  the  delegates 
except  in  the  improbable  event  of  the  major- 
ity scattering'  Its  votes  for  delegates  while 
the  minority  votes  solidly  for  one  set  of  can- 
didates, by  placing  a  cross  in  the  circle.  The 
county  is  made  the. unit  of  representation,  ex- 
cept in  two  counties  of  the  state,  Hamilton 
and  Cuyahoga.  The  election  must  be  held  at 
the  usual  voting  places  of  the  county;  and, 
although  95  per  cent,  of  the  voting  precincts 
may  give  a  majority  for  delegates  having  the 
same  presidential  preference,  the  other  6  per 
cent  may,  by  greater  densl^  of  population, 
cast  a  majority  of  votes  In  the  county,  and 
deprive  the  voters  of  the  other  95  per  cent 
of  precincts  of  any  representation  whatever. 
It  is  permitted,  however,  that  the  "controlling 
committees"  In  counties  entitled  to  40  or 
more  delegates,  if  they  think  that  they  can 
tJiereby  "control"  things  better,  "may  select 
delegates  and  alternates  by  districts  as  their 
county  executive  or  controlling  committees 
may  determine";  and  thus  we  have  one  law 
for  86  counties,  and  another  law  for  2  count- 
ies, if  tite  controlling  committee  sees  fit  to  so 
legislate.  Again,  this  scheme  subordinates  all 
local  or  state  interests  to  the  expression  of 
preference  for  presidential  candidates.  Can- 
didates for  state  office  iiave  oo  place  in  it 


It  is  assumed  that  every  aspirant  for  nomina- 
tion on  the  state  ticket,  from  governor  to  the 
end  of  the  list  must  get  in  line  with  the 
delegates  whose  banners  bear  the  name  of 
the  presidential  candidate  who  succeeds  in 
carrying  the  county.  In  other  words,  upon 
the  "controlling  committees,"  well  named  tn 
the  statute,  of  tne  counties  and  state,  Is  con- 
ferred the  power  of  constituting  the  most 
potent  political  "machine"  that  ever  was 
erected  in  Ohio,  or  anywhere  else,  so  far  as 
I  know ;  and  no  check  on  its  despotic  power 
Is  provided.  If  it  was  deliberately  planned 
(or  this  purpose,  it  is  efficient  as  well  as  dar- 
ingly bold,  and  even  Impudent  If  this  result 
Is  an  inadvertence,  nevertheless  the  threat- 
ening opportunity  is  afforded,  and — be  who 
runs  may  read.  I  repeat,  if  this  sort  of  pro-, 
cedure  is  not  authorized  by  the  statute,  the 
judgment  should  be  for  the  relator.  If  It 
is  authorized  by  the  statute,  then  the  stat- 
ute is  unconstitutional,  because  it  delegates 
to  the  "controlling  committee"  legislative 
power  of  the  most  far-reaching  and  dangerous 
character.  Moreover,  this  scheme  puts  iq>0B 
the  right  to  vote  unfair  and  burdensome  con- 
ditions which  not  only  tend  to  hinder  and 
impede,  but  even  to  exclude,  minority  voters. 
The  statute  (97  Ohio  Laws,  p.  107,  i  1)  pre- 
scribes the  qualifications  of  a  voter  at  a  pri- 
mary election.  I  see  nothing  to  complain  of 
in  this  enactment;  but  by  Rev.  St  $  2917, 
the  controlling  committee  Is  authorized,  or 
at  least  it  assumes  that  it  Is  authorized  there- 
by, to  further  limit  the  qualifications  of  the 
voter  as  follows:  "All  known  Republican  elec- 
tors and  all  others  who  will  declare  their  be- 
lief in  the  principles  of  the  Republican  Party 
and  their  purpose  to  affiliate  with  it  at  the 
November  election,  complying  with  the  act  of 
April  20,  1904  (97  Ohio  Laws,  p.  107),  shall 
be  eligible  to  participate  in  said  primary  elec- 
tion." I  have  already  adverted  to  this  section 
2917  as  containing  an  unwarranted  delegation 
of  legislative  power,  and  I  have  also  adverted 
to  its  effect  on  this  case  if  the  action  of  the 
controlling  committee  be  not  authorized  by 
the  statute;  but  now,  assuming  this  action 
to  be  strictly  within  the  terms  of  the  statute, 
I  ask  attention  to  the  manner  in  which,  it 
seems  to  me,  it  impairs  and  binders  the  exer- 
cise of  the  right  to  vote  and  severely  discrim- 
inates between  voters,  "All  known  Republi- 
can electors"  may  vote  at  the  primary  election 
without  a  confession  of  faith  or  a  declaration 
of  party  fealty  at  the  general  election.  "All 
others,"  although  they  may  have  voted  witl\ 
the  Rppnblican  Party  for  years,  must  not  only 
make  an  open  profession,  but  the  voter  must 
also  declare  that  it  is  his  intention  "to  affil- 
iate with"  the  party  "at  the  November  elec- 
tion," which  can  only  mean  that  he  pledges 
himself  to  vote  for  the  candidates  nominated, 
without  knowing  who  they  will  be.  This 
last  requirement  is  a  direct  blow  at  the 
Independence  of  the  voter,  as  well  as  an 
Infringement  of  his  constitutional  right  to 
vote  without  disclosing  for  whom  be  votes. 
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Tlie  Constltiitloa  dedares  that:  "All  elections 
sbaU  be  by  ballot"  Const,  art  5,  {  2.  That 
:i  Tote  by  ballot  Imports  secrecy  is  too  well 
(settled  to  be  the  subject  of  argument.  Cooley 
on  Const  lilm.  (7th  Bd.)  pp.  910-913 ;  McCra- 
i-y  on  Blectlons,  }  454.  So  that  a  decision 
in  New  Jersey  and  a  dictum  in  this  state 
that  a  secret  ballot  is  neitber  a  natural  right 
aor  a  constitutional  right  can  be  of  no  signif- 
icance. A  plainly  expressed  constitutional 
right  of  the  voter  is  violated  in  this  condition 
of  the  call. 

The  cases  of  State  ex  rel.  ▼.  Poston  et  al., 
5S  Ohio  St  620.  61  N.  E.  150,  42  L.  R.  A. 
237,  and  State  ex  rel.  t.  Poston  et  al.,  69 
Ohio  St  122,  62  N.  E.  196,  43  L.  R.  A.  90, 
liave  been  cited  as  supporting  the  views  of 
tbe  majority  in  this  case.  Those  opinions  do 
not  decide  the  question  with  which  we  are 
uow  dealing.  In  the  opinion  in  the  latter 
case  (60  Ohio  St  136,  52  N.  E.  196,  43  L.  R. 
A.  90),  the  court  itself  distlngulBtes  that 
case  from  this  one,  as  follows:  "Much  that 
is  said  in  the  briefs  of  counsel  and  most  of 
tbe  cases  cited  relate,  as  does  Monroe  v.  Col- 
lins, to  enactments  which  Impede  and  restrict 
the  exercise  of  tbe  right  to  vote."  That  is 
precisely  the  proposition  for  which  I  am 
now  contending;  but  the  court  summarily 
proceeded  to  put  that  question  out  of  the 
case,  as  follows:  "Tbe  provisions  now  under 
consideration,  defining  the  conditions  upon 
which  the  state  will  provide  and  thus  facil- 
itate the  exercise  of  the  right,  and  leaving 
to  every  elector  an  opportunity  to  vote  ac- 
cording to  his  preference,  are  within  the 
power  of  the  Legislature."  The  court  had 
previously  said,  in  tbe  same  opinion:  "Nor 
does  this  provision  require  any  elector  to  dis- 
close his  purpose  with  reference  to  tbe 
characta  of  his  vote,  onless  he  voluntarily 
does  so  as  a  petitioner  on  a  nomination  paper. 
The  act  merely  defines  the  conditions  on 
which  the  state  will  cause  tickets  to  be  print- 
ed upon  the  ballot,  leaving  every  elector  en- 
tirely free  to  vote  a  ticket  that  has  other- 
wise acquired  a  place  on  the  ballot,  or  to 
BUKily  in  secrecy  the  names  of  the  persons 
for  whom  be  desires  to  vote,  or  become  a 
petitioner  by  giving  the  required  pledge."  I 
submit  therefore,  that  in  tbe  Poston  Cases 
this  court  has  not  advanced  one  step  beyond 
the  law  as  stated  in  Monroe  v.  Collins  and 
the  other  authorities  to  which  I  have  already 
referred;  nor  has  it  decided  upon  tbe  rea- 
sonableness or  effect  of  conditions  restrict- 
big  tbe  qaalifications  of  electors  similar  to 
or  like  those  in  the  case  at  bar.  Neverthe- 
less, I  am  much  inclined  to  think  that  tbe 
Rtrengtb  of  the  argtunent  in  the  Poston  Cases 
was  with  the  dissenting  judges  (dissenting 
optDlon  by  Minshall,  J.,  58  Ohio  St  633,  61 
N.  E.  150,  42  L.  R.  A.  237);  and,  with  tbe 
judgments  in  those  cases  and  this  one  before 
me,  I  begin  to  wonder  to  what  extent  the 
abridgment  of  the  right  of  suffrage  may  go 
before  it  will  be  pronounced  unlawful. 

Further,    this   scheme  is   burdensome   on 


minorities,  and  palpably  calculated  to  hinder 
and  impede,  if  not  to  exclude  minority  voters. 
Before  an  elector  can  cast  his  vote  at  the 
primaries,  he  must  not  only  pass  the  obsta- 
cles which  we  have  heretofore  considered,  but 
be  must  secure  electors,  in  numbers  20  times 
the  number  of  delegates,  to  sign  a  petition — ■ 
in  Franklin  county  700.  He  must  secure 
written  consents  of  the  delegates  and  alter- 
nates whom  he  would  vote  for — in  Franklin 
county,  70— and  the  consent  of  his  choice 
of  the  candidates  for  nomination  for  Presi- 
dent It  is  clear  that  upon  this  condition,  if ' 
there  were  not  in  the  county  700  voters  of 
his  way  of  thinking,  he  could  not  vote  at  all. 
And  it  might  happen  that  minorities  of  less 
than  700,  favoring  each  of  the  several  as- 
pirants for  presidential  honors,  not  Including 
the  two  distingulBbed  citizens  of  Ohio,  would 
all  be  excluded  from  voting  as  they  wished, 
by  the  operation  of  this  onerous  condition. 

Aa  to  obtaining  cons«it  of  candidates, 
I  need  only  to  cite  State  ex  rel.  v.  Dreiel 
(Neb.)  105  N.  W.  174,  and  Dapper  v.  Smith, 
188  Mich.  104,  110  N.  W.  60.  In  the  latter 
case  It  was  held  to  be  an  unconstitutional 
restriction  to  require  that  the  candidate 
should  declare  on  oath  that  he  was  a  candi- 
date; and  in  tbe  other  case  a  similar  Judg- 
ment was  rendered  as  to  a  requirement  that 
the  candidate  should  pay  a  fee,  for  filing 
nomination  papers,  of  one  per  cent  of  the 
emoluments  of  tbe  office.  It  is  easy  to  say 
that  "circumstances  alter  cases,"  and  that 
the  drcnmstances  are  not  the  same  as  in 
this  case.  This  is  true,  but  in  the  points 
essential  to  this  case  they  are  alike.  Those 
cases  differ  from  this  in  that  the  conditions 
were  more  burdensome  on  the  candidates 
than  in  this;  bat  they  both  agree,  as  I 
maintain  here,  that  the  conditions  were  an 
infraction  of  the  rights  of  electors,  because 
they  seriously  impede  tbe  right  of  the  elec- 
tor to  vote  for  men  wbo  are  not  seeking  the 
office. 

Finally,  the  call  is  not  made  by  the  "con- 
trolling committee"  of  tbe  county,  as  re- 
quired by  tbe  statute.  On  its  face  it  is  made, 
and  I  quote  from  the  call,  "in  accordance 
with  the  provisions — Including  the  require- 
ments as  to  time,  manner,  conditions,  and 
qualifications  of  persons  who  vote — of  the 
call  for  said  Republican  state  convention, 
duly  adopted  by  the  Republican  state  central 
committee  on  January  2,  1908,  a  copy  of 
which  said  provisions  reads  as  follows:"  etc. 
One  of  those  provisions  reads  as  follows: 
"Delegates  which  (?)  are  not  selected  in  strict 
accordance  with  all  tbe  provisions  hereof 
win  not  be  entitled  to  sit  in  said  convention." 
It  thus  appears  that,  while  tbe  statute  con- 
fers no  powers  upon  the  state  committee  and 
does  not  recognize  that  committee,  the  stat- 
ute has  oeen  so  perverted  that  the  state 
committee  dictates  the  call,  and  enforces 
it  by  a  threat  that  delegates  otherwise  chosen 
shall  not  be  seated.  And  yet  there  are  some 
who  insist  that  they  are  unable  to  see  any- 
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thing  unfair  or  unreasonable  in  this  proceed- 
ing. I  may  be  obtuse  and  unable  to  appre- 
ciate the  liberality  and  benevolence  of  the 
call,  but  to  my  mind  tbe  thing  appears  to 
be  a  perversion  of  the  Intention  of  the  Legis- 
lature, and  a  monstrosity.  If  it  is  to  be  per- 
petuated and  Justified  and  sanctified  In  the 
courts,  I  fear  that  it  will  be  the  sowing  of 
dragon's  teeth,  to  ripen  in  a  terrible  harvest 
hereafter. 

(197   U88S.    432) 

CL.ARK  V.  GULESIAN. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  28.  1908.) 

1.  Contracts  —  Ebection    of   BuiroiNa  — 
Time  for  Perfobmancb. 

A  building  contract  not  providing  when  it 
is  to  be  begun  and  finished  or  the  contractor's 
l)ond  given,  he  is  entitled  to  a  reasonable  time 
within  which  to  perform,  while  delivery  of  the 
bond  is  to  be  concurrent  with  tbe  making  of  the 
contract 

[Ed.  Note.— For  cases  in  point,  see  C!ent  Dig. 
vol.  11,  Contracts,  S§  944-&56.] 

2.  Same— Indivisible  Contbact. 

A  contract  being  indivisible,  performance 
by  one  party  is  conditional  on  performance  by 
the  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §S  1207-1215.] 

8.  Same  —  Sectjbitt  fob  Pbice  —  Condition 

Precedent. 

While  the  erection  of  a  building  is  the  prin- 
cipal purpose  of  a  contract,  the  giving  of  se- 
curity for  the  payment  of  the  price  pursuant 
thereto  is  a  condition  precedent,  before  perform- 
ance by  the  contractor  can  be  demanded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  !8  1207-1215.] 

4.  Same— Remedies  fob  Bbeach. 

By  the  refusal  to  give  as  agreed  a  bond  for 
the  payment  of  the  price,  a  building  contractor 
has  a  right  either  to  rescind  the  contract,  leav- 
ing him  without  remedy,  or  treat  the  contract  as 
terminated  and  sue  for  the  breach. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  {{  1174-1180.] 

6.  Same  — Action  fob  Breach  — Pleading — 

SUPFICIENCT  OF  DECI.ABATION. 

A  declaration  alleged  that  plaintiff  request- 
ed defendant  to  make  an  offer  for  the  erection 
of  a  building  in  accordance  with  plans  and  spec- 
ifications submitted,  and  that  if  his  offer  was  ac- 
cepted defendant  would  give  a  bond  for  his  per- 
formance of  his  contract ;  that  defendant  ac- 
cepted a  specified  offer  which  plaintiff  made, 
and  plaintiff  agreed  to  erect  the  building,  and 
defendant  agreed  to  pay  him  a  specified  price 
and  to  give  a  bond  for  performance  of  the  con- 
tract ;  that  plaintiff  had  been  always  ready  and 
willing  to  carry  out  the  contract,  hut  that  de- 
fendant refused  to  give  the  bond,  by  reason 
whereof  plaintiff  was  unable  to  carry  out  the 
contract.  Held,  that  the  necessary  averments, 
on  proof  of  which  plaintiff  was  entitled  at  least 
to  nominal  damages,  were  stated  with  substan- 
tial certainty,  as  required  by  Rev.  Laws,  c  173, 
I  6,  and  the  declaration  was  sufficient 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §i  1615-1639.] 

Appeal  from  Superior  Court,  Suffolk 
County. 

Action  by  F.  Warren  Clark  against  Moses 
H.  Gulesian  for  breach  of  contract  From  a 
Judgment  for  defendant,  entered  on  sustain- 


ing a  demurrer  to  the  declaration,  plaintiff 
appeals.    Reversed. 

Tbe  following  is  plaintiff's  amended  decla- 
ration: 

"And  the  plaintiff  say%  that  on  or  about 
the  leth  day  of  February,  A.  D.  1907,  the  de- 
fendant requested  the  plaintiff  to  estimate 
the  cost  of  erecting  and  completing  and  re- 
quested the  plaintiff  to  make  an  offer  of  a 
price  for  which  the  plaintiff  would  erect  and 
complete  a  building  on  the  comer  of  Har- 
court  and  Irvington  streets  in  the  city  of 
Boston  in  accordance  with  certain  plans  and 
specifications  then  and  there  shown  by  tbe 
defendant  to  the  plaintiff.  And  the  defend- 
ant promised  and  agreed  that  if  the  said 
offer  of  a  price  for  erecting  and  completing 
said  building  was  accepted  by  the  defendant 
the  defendant  would  execute  and  deliver  to 
the  plaintiff  a  good  and  sufficient  bond  in  tbe 
sum  of  twenty  thousand  dollars  conditioned 
on  the  performance  in  all  respects  on  the  part 
of  the  defendant  of  a  contract  for  the  erec- 
tion and  completion  of  said  building  in  ac- 
cordance with  plans  and  specifications  at  the 
price  named  in  said  offer.  And  the  plaintiff 
says  that  be  estimated  the  cost  of  said  build- 
ing and  made  an  offer  of  a  price,  to  wit,  tbe 
sum  of  $77,500,  for  which  the  plaintiff  would 
erect  and  complete  said  building.  And  the 
plaintiff  says  that  the  defendant  then  and 
there  duly  accepted  said  offer,  and  the  de- 
fendant made  an  oral  contract  with  the  plain- 
tiff under  the  terms  of  which  contract  the 
plaintiff  entered  into  an  agreement  with  the 
defendant  to  erect  and  finish  said  building  In 
accordance  with  said  plans  and  specifications, 
and  the  defendant  agreed  to  pay  the  plain- 
tiff the  sum  of  seventy-seven  thousand  five 
hundred  dollars  ($77,500)  for  the  erection  and 
completion  of  said  building  from  time  to  time 
as  the  work  progressed  and  to  execute  and 
deliver  a  good  and  sufficient  bond  In  the  sum 
of  $20,000  conditioned  on  the  performance  on 
the  part  of  the  defendant  of  all  the  obliga- 
tions of  said  contract.  And  the  plaintiff  says 
that  he  has  been  always  ready  and  willing 
to  carry  out  said  contract,  but  the  defendant 
thereafter  neglected  and  refused  to  execute 
and  deliver  any  bond  in  accordance  with  his 
aforesaid  contract,  promise  and  agreement, 
and  by  reason  of  said  neglect  be  has  been 
unable  to  carry  out  said  contract  and  pre- 
vented from  carrying  out  said  contract  to  the 
great  damage  of  the  plaintiff." 

Moses  S.  Case,  for  plaintiff.  J.  W.  Picker- 
ing, for  defeudant 

BRALBT,  J.  The  declaration  after  allega- 
tions of  preliminary  negotiations,  sets  forth 
tbe  oral  building  contract  Into  which  the 
parties  entered.  By  Its  terms,  the  plaintiff 
contracted  to  erect  and  complete  a  building 
according  to  certain  plans  and  specifications, 
for  which  tbe  defenchint  agreed  to  pay  a  fix- 
ed sum  "from  time  to  time  as  the  work 
progressed,"  and  to  furnish  a  bond  to  secure 
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the  performance  of  bis  promise.  Xbe  con- 
tract having  contained  no  provisions  as  to 
the  time  within  which  the  building  was  to  l)e 
begtaa  and  finished,  or  the  bond  given,  the 
plaintiif  t)ecame  entitled  to  a  reasonable  time 
within  wbicb  to  perform,  while  the  delivery 
of  the  bond  was  Intended  to  be  concurrent 
with  the  mailing  of  the  contract.  It  evident- 
ly was  the  intention  of  the  parties  that  full 
compensation  was  not  to  be  made  until  com- 
pletion, even  If  installments  were  to  be  ad- 
vanced as  the  work  progressed,  and  tbe  con- 
tract being  indivisible,  performance  by  one 
party  was  conditioned,  upon  performance  by 
the  other.  FMllam  v.  Wright  &  Ctolton  Wire 
Cloth  Co.,  195  Mass.  — ,  82  N.  E.  711.  But 
while  tbe  principal  purpose  was  the  erection 
of  the  building,  yet  tbe  giving  of  security  for 
the  payment  of  the  price,  was  intended  to 
be  a  precedent  condition,  before  performance 
by  the  plalntlBf  could  be  demanded.  Cadwell 
T.  Blake,  6  Gray,  402.  The  plaintiff  alleges 
his  readiness  to  have  gone  forward,  but  it  is 
averred  that  the  defendant  absolutely  re- 
fused to  execute  and  deliver  the  Iwnd,  and 
this  refusal  prevented  him  from  performance. 
By  his  unqualified  refusal  the  defendant 
placed  himself  in  default,  and  the  plaintiff 
had  the  right  either  to  rescind  the  contract, 
leavii^  him  without  any  cause  of  action,  or 
to  treat  It  as  terminated,  and  bring  suit  for 
such  damages  as  he  had  suffered  from  the 
breach.  Kamshaw  v.  Whlttemore,  195  Mass. 
— ,  80  N.  B.  520,  621,  and  cases  cited. 

The  necessary  averments,  upon  proof  of 
which  the  plaintiff  is  entitled  at  least  to 
nominal  damages  having  been  stated  with 
substantial  certainty,  the  declaration  is  suffi- 
cient, and  the  demurrer  not  well  taken.  Rev. 
Laws,  c.  173,  {  6. 

Judgment  reversed.    Demurrer  overruled. 


(Un  Masii.    496) 

WHITNEY   V.   WEtiLESLEY   &  BOSTON 
ST.  RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    Feb.  28,  1908.) 

1.  TBIAI.   —    IHSTBUCTIOHS    —    PBOVIHCE      OF 

Court. 

Rev.  Laws,  c.  173,  I  80  (Gen.  St.  1860,  c. 
115,  i  5),  providing  that  judges  shall  not  charge 
as  to  matters  of  fact,  but  may  state  tlie  testi- 
mony and  the  law,  does  not  prevent  trial  judges 
from  Instructing  so  as  to  enable  jurors  to  see 
their  way  clearly  to  a  right  verdict.  They  may 
elucidate  the  proper  application  of  the  legal 
principles  involved,  by  illustrations  or  by  ref- 
erence to  cases  where  similar  questions  have 
been  decided,  and  define  the  weight  which  the 
law  attaches  to  a  whole  class  of  testimony ; 
and,  if  an  unbiased  analytical  statement  of  the 
testimony  and  the  law  distinctly  indicates  the 
party  entitled  to  prevail,  the  defeated  party 
may  not  complain  of  the  method  employed  or 
of  the  adverse  verdict. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  {  408.] 

2.  Saug. 

In  determining  whether  a  charge  is  objec- 
tionable   as    being    argumentative,    the    entire 


diarge,  and  not  isolated  portions  thereof,  must 
he  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  561.] 

3.  Afpeai.— Revibw— Habmlkss   Ebbob  — In- 

STBUCTtONS. 

If  part  of  the  charge  was  objectionable  as 
using  illustrations  conveying  to  tbe  jury  an  ar- 
gument in  plaintiff's  favor,  the  error  was  harm- 
less, where  the  judge,  on  his  attention  being 
called  to  the  matter,  clearly  instructed  that  tbe 
jurors  should  recall  the  evidence  and  depenS 
upon  their  own  judgment  as  to  its  value,  and 
that  what  he  bad  said  by  way  of  comment  was 
only  to  make  plain  the  issues,  which  were  solely 
for  the  jury's  determination. 

Exceptions  from  Superior  Court,  Middlesex 
County ;  Daniel  W.  Bond,  Judge. 

Action  by  Ella  D.  Whitney  against  the 
Wellesley  &  Boston  Street  Hallway  Company. 
From  a  verdict  for  plaintiff,  defendant  brings 
exceptions.    Exceptions  overruled. 

H.  N.  Allln,  for  plaintiff.  Powers  &  Hall 
and  Henry  W.  Dunn,  for  defendant 

BRALBY,  J.  If  trial  by  Jury  is  to  retain 
Its  efficiency,  the  presiding  Judge  by  means  of 
suitable  instructions  must  enable  Jurors  to 
see  their  way  clearly  to  a  right  verdict  The 
provisions  of  Rev.  Laws,  c.  173,  §  80,  which 
first  appear  in  Gen.  St  1860,  c.  115,  f  5,  that 
"the  courts  shall  not  chai^  Juries  with  re- 
spect to  matters  of  fact,  but  they  may  state 
tbe  testimony  and  tbe  law,"  were  not  intend- 
ed to  destroy  this  salutary  power.  In  the 
construction  of  the  statute  It  uniformly  has 
been  held,  that  in  charging  juries,  the  Judge 
although  prohibited  from  stating  his  opinion 
as  to  the  credibility  of  witnesses,  may  sum 
up  the  testimony  according  to  his  recollection, 
submitting  its  effect,  however,  to  their  con- 
sideration, and  Judgment,  while  leaving  to 
them  for  decision,  all  issues  of  fact  within 
their  province.  He  may  elucidate  the  proper 
application  o*  the  legal  principles  involved, 
by  illnstrations  drawn  from  common  experi- 
ence, or  by  reference  to  cases  where  similar 
questions  have  been  decided,  and  define  the 
degree  of  weight  which  the  law  attaches  to  a 
whole  class  of  testimony.  In  any  clear  anal- 
ysis of  the  evidence,  however  impartial,  the 
attention  of  the  Jury  necessarily  must  be  di- 
rected to  the  weight,  and  importance  of  par- 
ticular facts  which  they  may  find  to  have 
been  proved.  If  an  unbiased  analytical  state- 
ment of  the  testimony,  and  tbe  law,  distinct- 
ly indicates  the  party  who  is  entitled  to  pre- 
vail, this  furnishes  no  just  reason  for  the  de- 
feated party  to  complain,  either  of  the  meth- 
od employed,  or  of  the  adverse  verdict.  Be- 
sides, it  Is  not  a  violation  of  the  constitu- 
tional requirement,  that  judges  shall  be  "as 
free,  impartial  and  independent  as  tbe  lot  of 
humanity  will  admit,"  if  the  instructions 
while  Judicially  fair,  are  comprehensively 
strong,  rather  than  hesitatingly  barren,  or 
ineffective,  and  neither  the  tone  of  a  charge, 
nor  the  form  of  verbal  delivery,  are  of  them- 
selves ground  of  exception,  if  no  error  of  law 
appears.    In  a  word,  the  Judge  who  dlschar- 
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gea  the  functions  of  hl8  office,  Is  under  the 
statute,  as  well  as  at  common  law,  the  direct- 
ing and  controlling  mind  at  the  trial,  and  not 
a  mere  functionary  to  preserve  order,  and 
lend  ceremonial  dignity  to  the  proceedings. 
Instances  of  the  exposition,  and  practical  ap- 
plication of  the  statute  In  accordance  with 
these  TlewB,  may  be  found  In  the  following 
cases  among  others,  in  which  the  trial  court 
lias  been  held  not  to  have  exceeded  its  judi- 
cial powers.  Durant  t.  Burt,  96  Mass.  161, 
165;  Oakman  t.  Boyce,  100  Mass.  477,  483, 
486;  McKean  r.  Salem,  148  Mass.  109,  19  N. 
E.  21;  Cobb  v.  Covenant  Mutual  Benefit 
Ass'n,  153  Mass.  176,  180,  181,  26  N.  E.  230, 
10  L.  R.  A.  666,  25  Am.  St.  Rep.  619;  Beal  v. 
Lowell  &  Dracnt  St  Ry.  Co.,  157  Mass.  444, 
448,  32  N.  B.  653;  Moseley  v.  Washburn,  167 
Mass.  345,  362,  45  N.  E.'  753;  Bishop  v.  Jour- 
nal Newspaper  Co.,  163  Mass.  327,  330,  331, 
882,  47  N.  E.  119;  Cook  t.  Bartlett,  179  Mass. 
676,  577.  578,  680,  61  N.  E.  266.  See,  also, 
Com.  ▼.  Johnson,  188  Mass.  382,  887,  74  N. 
BL  989,  and  cases  cited.  In  the  present  case, 
under  the  exceptions  taken  at  the  close  of  the 
Charge,  the  defendant  alleged  a  twofold  griev- 
ance, namely,  because  the  testimony  had  been 
Incorrectly  stated,  and  the  comment  upon  It 
was  argumentative,  rather  than  expository. 
The  first  objection  has  been  waived  by  the 
subsequent  stipulation,  that  the  evidence  had 
been  correctly  stated,  and  to  ascertain  if  the 
Instructions  are  open  to  the  second  objection, 
the  entire  charge  is  to  be  considered,  and 
not  isolated  portions.  The  plaintiff  sued  for 
personal  injuries  received  while  a  passenger 
on  a  car  of  the  defendant,  and  In  defense 
It  was  said,  that  her  claim  was  a  fraudulent 
Invention  to  get  damages.  In  her  evidence, 
she  described  the  injury  as  being  on  her  left 
leg,  while  a  medical  witness  of  the  defendant, 
from  a  physical  examination  made  shortly 
after  the  accident,  directly  contradicted  her, 
by  locating  it  upon  the  right  leg.  But  even 
then  the  jury  could  say  that,  if  the  injury 
was  proved,  the  distinction  of  memliers  was 
of  little  consequence.  If,  in  his  recapitula- 
tion of  the  testimony,  the  Judge  dwelt  upon 
this  Incident  at  great  length,  he  did  not  mis- 
quote the  evidence,  and  It  cannot  be  said  that 
the  illustrations  used  where  wholly  inappro- 
priate. The  real  gravamen  of  the  complaint 
is,  that  they  conveyed  to  the  Jury  an  argu- 
ment in  favor  of  the  plaintiff.  But  if  stand- 
ing alone  there  is  some  ground  for  this  criti- 
cism, as  this  portion  of  the  charge  should 
have  been  more  cautiously  expressed,  upon 
his  attention  having  been  directed  to  the  mat- 
ter, the  Judge  in  full  and  unexceptional  lan- 
guage further  Instructed  them,  that  not  only 
were  they  to  recall  the  evidence  from  having 
heard  the  witnesses,  and  depend  upon  their 
own  Judgment  as  to  its  evidentiary  value,  but 
what  he  had  said  by  way  of  comment,  was 
only  to  make  plain  the  issues,  which  were 
solely  for  their  determination. 

It  is  fairly  manifest  upon  a  review  of  the 
entire  charge,  that  no  intentional  argument 


was  Qsed,  or  expression  of  opinion  given  by 
which  the  jury  should  be  led  to  infer,  tliat  in 
the  judgment  of  the  court  the  plaintiff  ought 
to  prevail.  Cook  v.  Bartlett,  179  Mass.  676; 
580,  61  N.  E.  266. 
Exceptions  overruled. 


(1>7   Mass. 
DOW  V.  ABBOTT  et  aL 


«) 


(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.     Feb.  26,  190a) 

1.  Wills— CoNSTBucnoM—lMTENTiOR  of  Tkb- 

TATOB. 

The  guiding  rale  in  tiie  interpretation  of 

wills  is  to  ascertain  the  intent  of  testator  from 
the  whole  instrument,  and  then  give  effect  to 
that  intent,  nnless  it  conflicts  with  an  inflexi- 
ble rule  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  I  988.] 

2.  Samb— Inkebekck  Aoairbt  Iktestact. 

Where  there  is  no  residuary  clauBe  in  a 
will,  and  no  general  phrase  expressive  of  a  de- 
sire of  testatrix  to  distribute  all  her  property, 
and  her  most  valuable  real  estate  is  not  re- 
ferred to,  and  the  value  of  all  the  property  men- 
tioned in  the  will  is  less  than  the  agi^egate  of 
the  estate,  no  inference  against  intestacy  will 
be  invoked  to  aid  in  the  construction  of  a  doubt- 
ful clause,  nor  will  any  importance  be  attached 
to  the  fact  that  she  made  to  each  of  her  heirs 
trifling  pecuniary  gifts. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  SS  964-966.] 

3.  Saue— Estates  Acqihsed  — CoitsTBncnoR 
OF  PABTictri,AB  WoBna— "Temi." 

Testatrix  declared :  "I  devise  and  lie- 
queath  to  [beneficiary  named],  of  L^  Mass.,  my 
cottage  and  all  it  contains  at  N.,  Mass. — to  use 
for  the  term  of  five  years  or  longer."  ■  The  bene- 
ficiary was  not  of  kin  to  testatrix.  The  will 
gave  pecuniary  and  specific  legacies.  The  will 
contained  no  residuary  clause,  and  did  not  dis- 
pose of  the  most  valuable  real  estate  of  testa- 
trix. Held,  that  the  beneficiary  acquired  an  es- 
tate for  life  in  tlie  cottage  and  its  contents; 
the  word  "term"  expressing  equally  an  estate 
for  years  or  life,  and  the  words  "or  longer,"  if 
given  effect  showing  an  Intention  to  create  an 
estate  for  life. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  6916,  6917.] 

4.  Taxation— Leoacy  Taxes— Interests  Lia- 
ble. 

The  life  estate  in  real  and  personal  estate 
acquired  by  a  beneficiary  in  a  will  who  was 
not  of  kin  to  testatrix  is  subject  to  the  collateral 
legacy  tax  to  be  assessed  on  the  value  of  the  es- 
tate at  the  death  of  testatrix,  ascertained  ac- 
cording to  Rev.  Laws,  c.  15,  i  16,  as  amended 
by  St  1905,  p.  290,  c.  367,  providing  for  the  ap- 
pointment of  appraisers  to  appraise  property 
subject  to  the  tax. 
6.  Same— Pebsonb  Liable. 

The  collateral  legacy  tax  .imposed  on  the 
life  estate  in  real  and  personal  estate  acquired 
by  a  beneficiary  in  a  will  who  was  not  of  kin  to 
testatrix  should  be  paid  by  the  administrator, 
who  may  collect  the  amonnt  due  on  the  real  es- 
tate from  the  beneficiary,  as  provided  in  Rev. 
Laws,  c.  15,  i  5. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation.  §  1711.] 

6.  Saux— Succession  Taxes— Intebests  Lia- 
ble. 

The  remainder  in  real  and  personal  estate 
vesting  as  intestate  property  in  a  brother  of 
testatrix  is  free  from  the  tax  on  collateral  sue 
cession  imposed  by  Rev.  Laws,  c.  15,  i  1,  ex- 
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empting   from  the  tax  proper^  paesing  to  • 
brother,  etc.,  of  decedent. 
7.  Same. 

The  remainder  in  real  and  personal  estate 
Testing  aa  intestate  property  in  a  nephew  of 
testatrix  is  subject  to  a  succession  tax  in  ac- 
cordance with  St.  1902,  p.  381,  c.  473,  as 
amended  by  St.  1903,  p.  234,  c.  276,  providing 
that  the  collateral  succession  tax  on  property 
passing  after  the  expiration  of  a  life  estate  shall 
not  be  payable  until  the  person  entitled  thereto 
shall  come  into  actual  possession,  etc.,  and  as 
to  the  real  estate  the  tax  is  not  payable  until 
the  nephew  comes  into  actual  possession,  and 
the  tax  must  be  assessed  on  the  then  value  of 
the  property,  except  that  at  his  option  the  tax 
may  be  paid  at  any  time  after  deducting  the 
value  of  the  life  estate,  and  must  be  paid  by 
him,  and  as  to  the  personalty  the  tax  must  be 
paid  as  provided  by  the  act  of  1903,  provided  he 
has  given  the  bond  required  thereby,  and  if 
he  has  not  given  the  bond  the  tax  is  due  and 
payable  in  the  manner  prescribed  by  Rev. 
Laws,  e.  16,  $  4,  prescribing  the  time  of  pay- 
ment of  collateral  succession  taxes,  and  the  tax 
mast  be  paid  by  the  administrator  on  the  value 
at  the  time  of  the  death  of  the  testatrix  of  the 
interest  passing  to  the  nephew,  ascertained  ac- 
cording to  the  method  pointed  out  in  Rev.  Laws, 
c.  15, 1  2,  and  St.  1903,  p.  234,  c.  276. 

Case  Reserved  from  Supreme  Judldal 
Court,  Middlesex  Coimty. 

PeUtlon  by  Henry  R.  Dow,  administrator 
of  Sarah  M.  P.  Trow,  deceased,  against 
Harry  P.  Collins  Abbott  and  others  for  in- 
structions as  to  tbe  will  of  the  deceased.  Case 
reserved,  for  the  determination  of  tbe  full 
court  on  appeal  from  a  decree  of  the  probate 
court    Reversed. 

John  P.  Kane,  for  appellants.  Alfred  P. 
Sawyer,  for  appellee.  Dana  Malone,  Atty. 
Gen.,  and  Fred  T.  Field,  Asst.  Atty.  Gen.,  for 
Treasurer  and  Receiver  General. 

RDGG,  J.  The  testatrix  at  the  age  of  65, 
and  alwut  one  year  before  the  death,  being  a 
widow  without  Issue,  wrote  her  will  in  her 
own  hand,  except  that  she  used  the  ordinary 
printed  blank.  Tbe  first  clause  was  this: 
"I  devise  and  bequeath  to  Mrs.  Mary  B. 
More  of  Lowell,  Massachusetts,  my  cottage 
and  all  It  contains  at  Nahant,  Massachusetts 
— to  use  for  the  terms  of  five  years  or  long- 
er." The  question  is  what  estate  vested  in 
Mary  B.  Morey  (who  is  the  person  meant  by 
Mary  B.  More)  under  this  language.  Mrs. 
Morey  was  no  kinged  of  the  testatrix,  whose 
heirs  at  law  were  a  brother  and  a  nephew. 
The  will  contains  24  clauses,  of  which  8  give 
pecuniary  legacies  aggregating  $837,  15  de- 
scribe specific  legacies,  mostly  keepsakes  and 
articles  of  personal  adornment,  and  one  alone, 
being  the  one  under  discussion,  touches  real 
estate.  Of  the  pecuniary  legacies  four  are 
for  1200  each,  one  behig  to  the  son  of  her 
brother,  another  for  the  care  of  the  cemetery 
lot,  and  the  others  to  charitable  Institutions. 
The  Inventory  of  her  personal  estate  aggre- 
gated $874.98,  of  which  the  furniture  and 
other  chattels  in  the  house  at  Nahant  were 
appraised  at  $488.50,  depostts  in  savings  bank 
at  1209.73,  and  other  chattels  at  $176.75.  Her 
real  estate  consisted  of  three  parcels,  tlie 
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one  at  Nahant,  a  house  and  land  at  Wake- 
field, and  a  cottage  and  land  at  Stoneham. 
The  guiding  rule  In  the  Interpretation  of 
wills  is  to  ascertain  tbe  Intent  of  the  one  who 
executed  It  from  the  whole  instrument,  and 
then  to  give  effect  to  that  Intent  unless  It 
conflicts  with  some  inflexible  rule  of  law. 
It  Is  obvious  that  this  testatrix  did  not  intend 
to  dispose  of  all  her  property  by  her  will,  for 
there  is  no  residuary  clause,  nor  any  general 
phrase  expressive  of  a  desire  to  distribute  all 
her  property.  The  most  valuable  real  estate 
she  possessed  Is  not  referred  to,  and  the  val- 
ue of  all  tbe  property,  which  she  mentions, 
is  far  less  than  the  aggregate  of  her  estate. 
Hence  no  inference  against  intestacy  can  be 
invoked  to  aid  in  the  construction  of  a  doubt- 
ful clause,  nor  can  any  Importance  be  attach- 
ed under  these  clrcimistances  to  the.fact  that 
she  makes  to  each  of  her  heirs  at  law  trifling 
pecuniary  gifts.  The  structure  of  the  will 
indicates  the  distribution  of  tokens  of  re- 
membrance and  affection  among  friends  and 
relatives  and  not  a  dla^sitlon  of  an  estate 
as  its  main  purpose.  Although  not  using 
language  with  teclmical  accuracy,  tbe  testa- 
trix knew  how  to  make  an  absolute  gift,  if 
such  was  her  desire,  as  is  shown  by  the  clear 
gift  outright  of  a  ring  to  this  same  Mrs.  Mo- 
rey by  clause  8.  These  attendant  conditions 
are  Important  considerations  in  determining 
the  meaning  of  ther  first  clause.  It  is  to  be 
noted  that  this  is  composed  of  a  single  sen- 
tence, a  thought  expressed  in  one  breath. 
Although  the  words  before  the  dash,  if  closed 
with  a  period  and  standing  alone,  would  be 
sufficient  to  pass  a  fee,  yet  they  do  not  stand 
alone  and  cannot  be  treated  as  the  creation 
of  a  fee  with  an  attempt  later  to  cut  it  down 
to  something  less.  To  give  this  construction,. 
It  is  necessary  to  Interrupt  the  testatrix  in 
the  midst  of  a  sentence  before  she  had  com- 
pleted the  expression  of  her  thought.  The 
structure  of  the  sentence  as  well  as  its  words 
militate  against  the  contention  that  it  gives 
a  fee.  It  almost  shows  that,  as  the  testatrix 
wrote  the  clause  and  completed  the  word 
"Massachusetts,"  she  paused  to  read  what 
had  been  written,  and  then  perceived  that 
these  words  by  themselves  made  a  larger 
gift  than  she  Intended,  and  with  emphasis  of 
punctuation  she  proceeded  to  complete  the  ex- 
pression of  the  benefaction  Intended  by  stat-  • 
ing  that  the  extent  of  the  gift  was  a  use  for 
five  years,  adding  finally,  however,  as  It  may 
have  seemed  to  her  that  after  all  her  benefici- 
ary might  desire  a  longer  occupancy  and  she 
would  be  glad  to  gratify  such  desire,  the 
words  "or  longer."  In  phrasing  this  thought, 
she  used  the  word  "term,"  apt  to  express  an 
estate  for  years  or  life,  but  quite  inconsistent 
with  the  Idea  Of  a  fee.  Looking  at  the  clause 
not  technically  or  narrowly  but  broadly,  and 
as  written  by  one  not  versed  in  the  niceties  of 
legal  nomenclature,  the  conclusion  Is  clear 
that  It  was  not  the  intention  to  pass  a  fee 
by  this  clause.    In  no  other  way  can  effect 
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be  given  to  all  the  words  used.  The  clause 
thus  Interpreted  harmonizes  with  the  scheme 
of  the  Instrument  and  the  benevolent  design 
of  the  testatrix  is  effectuated.  Precedents 
are  of  small  value  in  a  case  like  this,  but  it 
is  more  analogous  to  Faxon  v.  Faxon,  174 
Mass.  509,  65  N.  E.  316;  Oilkie  v.  Marsh, 
186  Mass.  338,  71  N.  E.  703,  and  Fay  v.  Fay, 
1  Cush.  93,  than  to  Bassett  ▼.  Nlckerson,  184 
Mass.  169,  68  N.  E.  25,  and  Pitts  v.  Milton, 
192  Mass.  88,  77  N.  B.  1028,  116  Am.  St. 
Rep.  223. 

It  remains  to  inquire  the  exact  extent  of 
the  estate  acquired  by  the  devisee,  and  es> 
peclally  as  to  the  effect  of  the  words  "or  long- 
er" after  the  flve-year  term.  These  words 
should  be  given  effect  If  It  is  possible  to  do 
so  reasonably  and  consistently  with  the  rules 
of  law,  fQr  they  are  a  part  of  the  phrase  in 
which  the  testatrix  has  given  expression  to 
her  thought.  Dawes  v.  Swau,  4  Mass.  208. 
They  cannot  enlarge  the  quality  of  the  estate, 
but  only  its  term,  for  it  is  to  that  subject 
alone  that  they  relate.  The  most  reasonable 
construction  to  give  them  is  that  the  estate 
is  for  a  period  of  time,  as  much  longer  than 
five  years  as  the  donee  may  desire.  But  this 
can  be  translated  into  absolute  terms  only 
by  Invoking  the  presumption  that  the  most 
advantageous  gift  to  her  was  intended.  The 
longest  term  consistent  with  the  quality  of 
the  estate  created  Is  for  life.  Therefore,  as 
there  is  nothing  elsewhere  In  the  will  to 
control,  the  clause  means  an  estate  for  the 
life  of  the  beneficiary.  The  same  words  de- 
Bcrll)e  both  real  and  personal  estate,  and 
therefore  she  takes  a  life  interest  in  each. 
See  Haynesworth  v.  Ck>x,  Harper's  Eq.  Rep. 
(S.  0.)  117 ;  Dann  y.  Spurrier,  3  Bos.  &  Pul. 
399 ;  Webb  v.  Dixon,  9  East,  15.  The  result 
is  that  Mary  B.  Morey  takes  an  estate  for  her 
life  In  the  cottage  and  land  about  it  at  Na- 
hant  (Barrett  v.  Marsh,  126  Mass.  213),  and 
the  furniture  and  chattels  therein  with  re- 
mainder in  the  heirs  at  law  of  the  testatrix. 
It  is  not  necessary  to  make  any  distinction 
between  the  real  and  personal  estate,  as  the 
distributees  and  heirs  at  law  are  the  same 
persons  in  the  same  shares. 

The  administrator  asks  for  instructions  as 
to  the  tax  upon  collateral  legacies  and  suc- 
cessions, which  is  due  from  Mary  B.  Morey 
and  from  Harry  Collins  Abbott.  The  interest 
of  Mary  B.  Morey  is  subject  to  taxation  to 
be  assessed  on  its  value  at  the  death  of  the 
testatrix,  and  the  amount  is  to  be  ascertain- 
ed according  to  Rev.  Laws,  c.  15  {  16,  as 
amended  by  St,  1905,  p.  290,  c.  367.  Hooper 
V.  Bradford,  178  Mass.  95,  59  N.  E.  678.  The 
tax  is  to  be  paid  by  the  administrator,  who 
has  a  right  to  collect  that  due  on  the  real 
estate  from  Mrs.  Morey,  all  as  provided  In 
Rev.  Laws,  c.  15,  §  5.  Bradford  v.  Storey, 
189  Mass.  104,  75  N.  E.  250. 

The  remainder  in  one-half  the  cottage  and 
its  contents  vested  as  Intestate  estate  in  a 
brother  of  the  testatrix,  and  Is  free  from  any 
tax.    Rev.  Laws,  c.  15,  {  1.   The  remainder  in 


the  half,  which  vested  in  Harry  Collins  Ab- 
bott, Is  subject  to  a  tax  in  accordance  with 
St.  1902,  p.  381,  c.  473,  as  amended  by  St 
1903,  p.  234,  c.  276.  As  to  the  real  estate  it 
is  plain  that  the  tax  is  not  payable  until 
Henry  C.  Abbott  comes  into  actual  possession 
of  the  estate.  It  is  to  be  assessed  on  its 
then  value,  except  that  at  his  option  it  may 
be  paid  at  any  time  after  deducting  the  value 
of  the  life  estate,  and  Is  to  be  paid  by  him. 
It  does  not  appear  whether  Abbott  has  given 
the  bond  required  by  St  1903,  p.  234,  c.  276. 
If  he  has,  the  provisions  of  the  statute  are 
clear  as  to  the  tax  upon  the  personal  prop- 
erty. If  he  has  not  given  the  l>ond  required 
by  the  statute  within  one  year  after  the  death 
of  the  testatrix,  then  the  tax  as  to  the  person- 
al estate  is  due  and  payable  as  set  forth  in 
Rev.  Laws,  c.  15,  §  4.  It  must  be  paid  by  the 
administrator  upon  the  value  at  the  time  of 
the  death  of  the  testatrix  of  the  interest  com- 
ing to  Abbott.  The  value  of  the  life  Interest 
of  Mrs.  Morey  is  to  be  deducted  in  order  to 
ascertain  the  value  of  the  Interest  of  Abbott. 
The  statute  makes  no  specific  provision  for 
a  case  exactly  like  this,  but  the  values  can 
be  ascertained  according  to  the  method  point- 
ed out  In  Rev.  Laws,  c.  15,  {  2,  and  St  1903, 
p.  234,  c.  276,  for  analogous  cases.  Howe  v. 
Howe,  179  Mass.  646,  61  N.  E.  225,  55  L.  R.  A. 
626. 
Decree  of  probate  court  reversed. 


(197  Mu».   443) 
CONVERSE  V.  ATER. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  28,  1908.) 

1.  COEFOBATIONS— STOOKHOLDBBS  —  LlABILrTT 
FOB  COBPOBATK  DEBTS  —  WHAT  LaW  GOV- 
EBNB. 

In  an  action  to  recover  an  assessment  lev- 
ied on  defendant  as  a  stockholder  in  a  foreign 
corporation,  his  liability  will  be  determined  by 
the  laws  of  the  domicile  of  such  corporation. 

[Ed.  Note.— For  cases  in  point  see  Cient  Dig. 
vol.  12,  Corporations,  li  830,  631.] 

2.  Courts  —  Decisions  —  Statdti  of  Oth£b 
State. 

In  an  action  in  Massachusetts  against  a 
stockholder  in  a  Minnesota  corporation,  the  ju- 
dicial construction  by  the  courts  of  tliat  state 
of  Const.  Minn.  art.  10,  i  3,  imposing  certain 
liabilities  on  stockholders,  may  not  be  reconsid- 
ered, where  such  courts  had  jurisdiction  of  the 
subject-matter  and  of  the  corporation, 

[Ed.  Note. — For  oases  in  point  see  Cent  Dig. 
vol.  13i  Courts,  i  323.] 

3.  Corporations  —  Stockholders  —  Liabil- 
ities FOR  Corporate  Debts  —  Oonstitd- 
tional  Provisions. 

The  corporation  of  which  defendant  was  a 
stockholder  having  been  organized  under  the 
laws  of  Minnesota,  Const.  Minn,  art  10,  §  3, 
making  each  stockliolder  of  any  corporation, 
with  certain  exceptions,  liable  to  the  amount  of 
stock  owned  by  him,  constituted  a  part  of  the 
contract  between  the  corporation  and  the  state, 
and  defendant,  whether  he  became  a  member  at 
organization  or  afterwards,  impliedly  assented 
to  this  condition  and  was  bound  thereby. 

4.  CoNSTiTUTioNAi,  Law  —  Vested  Rights  — 
Remedies. 

The  Legislature  may  enlarge  a  remedy,  if 
the  substantive  right  is  left  unimpaired;    and 
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where  the  creditors  of  a  Minnesota  corporation 
could  not  enforce  defendant's  liability  as  a 
itockbolder  therein  until  a  suitable  method  of 
procedure  was  enacted  by  the  Legitilature  to 
enforce  such  liability  against  a  foreign  stocli- 
bolder,  he  did  not  for  that  reason  acquire  a 
Tested  immunity  from  liability  upon  bis  un- 
barred statutory  obligation  as  a  stoclibolder. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  10,  Constitutional  Law,  {  239.] 

5.  CORPOBATIONB  —  StOCKHOLDEBS  —  LlABIL- 
ITT  FOB  CORPOBATX  DEBTS— ACTIONS  TO  EN- 

roBCE  Liabilities. 

Under  Gen.  St.  Minn.  1894,  c.  76,  S  5897, 
providing  that,  when  a  judgment  is  obtained 
against  a  corporation  and  execution  is  returned 
unsatisfied,  the  property,  etc.,  of  such  corpora- 
tion may  be  sequestered  and  a  receiver  appoint- 
ed, and  Gen.  Laws  Minn.  1809,  pp.  315,  316, 
c.  272,  a  1,  2,  providing  for  proceedings  by  a 
receiver  against  stockholders,  etc.,  and  for  no- 
tice by  publication,  the  receiver  was  empowered 
to  enforce  defendant's  statutory  obligation  as  a 
stocliholder  in  another  state,  since  the  obliga- 
tion attached  to  and  followed  his  person. 

6.  Judgments  —  Pobeiqn  Jxtdoments  —  Con- 
clusiveness OF  Adjudication. 

A  judgment  against  a  Minnesota  corpora- 
tion in  the  courts  of  that  state,  and  the  sutme- 
qoent  decree  appointing  a  receiver  therefor, 
cannot  be  attacked  collaterally  in  an  action 
against  a  stockholder  in  another  state  to  en- 
force his  statutory  liability  to  the  creditors  of 
such  corporation,  where  the  court  appointing 
the  receiver  and  rendering  the  judgment  had  ju- 
risdiction, and  the  proceedings  were  not  fraud- 
ulent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  (  1496.] 

7.  COBPOBATIONS  —  Stockboldeb'b  Liabilitt 
—Judgment  Against  Cokpobation  —  Er- 
RCT  on  Stookholdebs. 

Judgment  being  bad  against  a  corporation, 
and  execution  returned  unsatisfipd,  an  interloc- 
ntory  decree  authorizing  a  receiver  to  proceed 
against  stockholders  on  their  statutory  liability 
was  conclusive,  in  an  action  against  such  stock- 
holder in  another  state,  though  he  was  not  per- 
sonally heard  in  the  proceeding. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  K  1024-1030.] 

8l  Same— Extent  of  Additionai.  STATxm>BT 

LlABILITT. 

In  an  action  by  a  receiver  to  recover  an 
aiaiesiicient  levied  against  a  stockholder  of  a 
Minnesota  corporation,  under  Gen.  I^ws  Minn. 
1809,  p.  316,  c.  272,  {  3,  providing  that,  where 
the  assets  of  the  corporation  are  insufficient  to 
pay  its  debts  and  the  coiits  of  the  receivership, 
an  afisessment  shall  be  levied  on  the  stockhold- 
ers for  such  amount,  indnding  the  probable  ex- 
penses of  collecting  the  asseMsment  and  of  the 
receivership,  defendant's  ratable  proportion  of 
each  expenses  was  properly  included  in  the  as- 
sessment against  him. 

AppeaJ  from  Superior  Court,  Sutfblk  Coun- 
ty. 

Action  by  Theodore  R.  Converse,  receiver, 
against  James  B.  Ayer.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Reversed, 
and  Judgment  directed. 

Elmer  P.  Howe  and  Benjamin  D.  Hyde  (O. 
A.  Severance,  of  counsel),  for  appellant  J. 
H.  Benton,  Jr.,  and  C.  P.  Searle,  for  appellee. 

BBALET,  J.  This  is  an  action  of  contract 
to  recover  the  amount  of  an  assessment  levied 
opon  tbe  defendant  as  a  stockholder  In  the 
Minnesvta  Thresher  Manufacturing  Company, 
a  toreisn  corporation,  by  the  laws  of  whose 


domicile  bis  liability  most  be  determined. 
New  Haven  Horse  Nail  Co.  v.  Linden  Spring 
Co.,  142  Mass.  849,  355,  7  N.  E.  7T£.  Article 
1<^  {  8,  of  the  Constitution  of  Minnesota  pro- 
vides that  "each  shareholder  in  any  corpora- 
tion (except  those  organized,  for  the  purpose 
of  carrying  on  any  kind  of  manufacturing 
or  mechanical  business)  shall  be  liable  to  the 
amount  of  stock  held  or  owned  by  him."  If 
the  company  comes  within  the  exception,  this 
provision  is  inapplicable.  But  while  there  is 
much  weight  in  the  defendant's  argument, 
that  the  mercantile  purpose  of  reorganlzatlou 
having  been  to  take  over  the  assets,  and  con- 
tinue the  manufacturing  business  of  the  old 
concern,  whose  creditors  were  to  be  paid  in 
preferred  stock  of  the  new  company.  Its  stock- 
holders are  exempt,  this  question  must  be 
considered  as  no  longer  open  under  the  ad- 
verse decisions  of  the  Supreme  Court  of  Min- 
nesota, in  State  v.  Minnesota  Thresher  Mfg. 
Co..  40  Minn.  213,  41  N.  W.  1020,  3  L.  R.  A. 
610,  and  in  Re  Receivership  of  the  Minne- 
sota Thresher  Mfg.  Co.  (Converse,  Receiver, 
V.  Morgan)  90  Minn.  144,  95  N.  W.  767.  Inas- 
much as  that  court  possessed  exclusive  juris- 
diction of  the  subject-matter,  and  of  the  cor- 
poration, the  judicial  construction  given  to 
this  section  cannot  be  Teinvestlgated  in  our 
courts,  and  the  judgments  therein  rendered 
must  be  deemed  conclusive.  Van  Norman  v. 
Gordon,  172  Mass.  576,  53  N.  E.  267,  44  L.  B. 
A.  840,  70  Am.  St  Rep.  304;  Harding  v. 
Harding,  198  U.  S.  817,  25  Sup.  Ct  679,  49 
L.  Ed.  1066.  This  provision,  therefore,  enter- 
ed into  the  corporate  organization,  consti- 
tuting a  part  of  the  contract  between  the 
company  and  the  state,  and  each  member, 
whether  he  became  such  at  organization,  or 
afterwards,  assented  to  this  condition  imposed 
for  the  benefit  of  creditors.  The  obligation, 
even  if  created  by  operation  of  law  never- 
theless was  essentially  contractual  in  char- 
acter, and  if  the  corporate  assets  were  in- 
sufficient to  satisfy  the  debts  of  creditors, 
the  defendant  while  he  remained  a  stockhold- 
er, voluntarily  had  entered  into  an  implied 
contract,  to  assume  the  deficiency,  to  the 
amount  of  the  par  value  of  his  holding. 
Howarth  v.  Lombard,  175  Mass.  570,  574,  575, 
56  N.  E.  888,  49  L.  R.  A.  901;  Anglo-American 
Land,  Mortgage  &  Agency  Co.  v.  Dyer,  181 
Masa  593,  595,  64  N.  E.  416,  92  Am.  St  Rep. 
437;  Pulslfer  v.  Greene,  96  Me.  438.  52  Atl. 
021 ;  Olson  v.  Cook,  67  Minn.  552,  59  N.  W. 
635;  First  National  Bank  v.  Winona  Plow  Ca, 
58  Minn.  167,  50  N.  W.  997;  Whitman  v.  Ox- 
ford National  Bank,  176  U.  S.  659,  20  Sup.  Ct 
477,  44  L.  Ed.  687 ;  Bernheimer  v.  Converse, 
206  U.  S.  516,  27  Sup.  Ct  755,  61  L.  Ed.  1163. 
See  Cook  on  Corp.  (5th  Ed.)  (  223,  note  2, 
for  a  collection  of  cases.  Compare  McClaine 
V.  Rankin,  197  U.  S.  154,  25  Sup.  Ct  410,  49  L. 
Ed.  702. 

It  becomes  of  no  importance  to  consider  the 
question  upon  which  there  is  some  conflict  in 
the  cases,  whether  the  organic  law  was  self- 
executing  without  the  aid  of  a  specific  remedy 
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to  enforce  It,  and  the  defendant  who  had  be- 
come bound  could  hare  been  compelled  to 
perform  his  promise  by  salt  either  at  common 
law,  or  in  equity,  as  a  statutory  remedy  had 
been  provided.  Willis  v.  Mabon,  48  Minn. 
140,  50  N.  W.  1110,  16  L.  R.  A.  281,  31  Am. 
St  Rep.  626;  McKusick  t.  Seymour,  Sabin 
&  Co.,  48  Minn.  158,  50  N.  W.  1114;  Mar- 
shall T.  Sherman,  148  N.  Y.  9,  42  N.  E.  419, 
34  L.  R.  A.  757,  51  Am.  St.  Rep.  654;  Wind- 
ham Provident  Institution  v.  Sprague,  43  Vt. 
602;  Gen.  St.  Minn.  1894,  c.  76,  §{  5897,  5005, 
6911.  But  it  was  decided  in  the  cases  of 
Minneapolis  Base  Ball  Club  v.  City  Banlc,  66 
Minn.  441,  69  N.  W.  331,  38  L.  R.  A.  415,  and 
Hale  V.  Allinson,  188  U.  S.  56,  23  Sup.  Ct  244, 
47  L.  Ed.  380,  that  under  the  equitable  remedy 
provided  by  this  chapter,  as  the  action  must 
be  brought  in  behalf  of  all  creditors  against 
the  corporation,  and  delinquent  stockholders 
over  whom  the  court  had  Jurisdiction,  the  re- 
ceiver appointed  to  collect  the  assessments, 
had  no  authority  by  virtue  of  his  office,  to 
proceed  against  nonresident  stockholders  in 
the  courts  of  their  domicile.  It  thus  being 
obvious  that  as  the  law  stood,  while  resident 
stockholders  could  be  made  to  respond,  for- 
eign stockholders  escaped,  further  legislation 
was  enacted  to  supplement  existing  statutes, 
by  providing  a  form  of  procedure  which 
would  remove  the  Jurisdictional  difficulty. 
Oen.  Laws  Minn.  1899,  p.  315,  c.  272.  The 
authority  of  the  Legislature  to  enlarge  the 
remedy  by  which  nonresidents  who  were 
stockholders  at  the  date  of- enactment  could 
be  reached,  and  made  to  respond,  must  be 
considered  as  established  by  the  local  deci- 
sions, in  which  this  statute  has  been  con- 
strued. Straw  &  Ellsworth  Co.  v.  Kllboume 
Co.,  80  Minn.  125,  83  N.  W.  30;  London  & 
Northwestern  A.  M.  Co.  v.  St  Paul  Park  Im- 
provement Co.,  84  Minn.  144,  86  N.  W.  872. 
It  is  well  settled  that  the  Legislature  may 
enlarge  the  remedy,  if  the  substantive  right 
Is  left  unimpaired.  Danforth  v.  Groton  Wa- 
ter Co.,  178  Mass.  472,  59  N.  E.  1033,  86  Am. 
St  Rep.  495 ;  Dunbar  v.  Boston  &  Providence 
Railroad,  181  Mass.  383,  63  N.  B.  916;  Rogers 
V.  Nichols,  186  Mass.  440,  71  N.  B.  950;  Swell 
V.  Daggs,  108  U.  S.  143,  2  Sup.  Ct  408,  27  L. 
Ed.  682;  Campbell  v.  Holt,  115  TT.  S.  620,  6 
Sup.  Ct.  209,  29  L.  Ed.  483.  And  the  defend- 
ant, although  a  nonresident,  had  acquired  no 
vested  immunity  from  liability  upon  an  un- 
barred existing  contract  eimply  because  until 
suitable  legal  procedure  could  be  provided, 
the  pursuing  creditor  must  turn  back  at  the 
state  line.  By  the  provisions  of  the  supple- 
mental act,  where  a  receiver  had  l)een  ap- 
pointed, the  court  was  authorized  to  ascer- 
tain the  probable  Indebtedness,  and  value  of 
corporate  assets  which  could  be  applied  in 
payment.  If  found  Inadequate,  authority  Is 
conferred  to  levy  upon  stockholders  for  the 
deflcit,  including  the  estimated  expenses  of 
the  receivership,  and  costs  of  collection.  Gen. 
St  Minn.  1894,  c.  76.  i  5897;  Gen.  Laws 
Minn.  1899,  pp.  315,  316,  c.  272,  {{  1,  2.    It 


accordingly  follows,  that  the  plalntlfTs  right 
to  maintain  this  suit,  depends  upon  the  regu- 
larity of  the  proceedings  In  which  decrees 
were  entered  appointing  him  receiver,  and 
levying  the  assessment.  If  sustained  as  valid, 
then  the  plaintiff  who  had  become  the  repre- 
sentative of  the  creditors,  was  empowered  to 
enforce  in  the  courts  of  the  defendant's  domi- 
cile his  obligation  as  a  debtor,  which  attached 
to  and  followed  his  person.  Minnesota 
Thresher  Manufacturing  Co.  v.  Langdon,  44 
Minn.  87,  46  N.  W.  310 ;  St  Louis  Car  Co.  v. 
Stillwater  Street  Railway  Co.,  53  Minn.  129. 
54  N.  W.  1064 ;  Howarth  v.  Lombard,  ubi  su- 
pra ;  Howarth  v.  Angle,  162  N.  Y.  179,  56  N. 
E.  489,  47  L.  R.  A.  725 ;  Broadway  National 
Bank  v.  Baker,  176  Mass.  299,  67  N.  E.  003 ; 
Putnam  v.  MisochI,  189  Mass..  421,  75  N.  E. 
950,  109  Am.  St  Rep.  648 ;  Hancock  National 
Bank  v.  Farnum,  176  U.  8.  640,  20  Sup.  Ct 
506,  44  L.  Ed.  619. 

We  proceed  to  consider  the  requirements 
with  which  a  full  compliance  must  be  shown 
before  the  defendant  can  be  concluded  by  the 
decrees.  Having  obtained  Judgment  upon 
which  the  execution  issued  had  been  returned 
wholly  unsatisfied,  the  petitioning  creditor 
then  became  entitled  to  have  a  receiver  ap- 
pointed, not  only  to  sequestrate  and  marshal 
any  corporate  property  applicable  to  the  pay- 
ment of  debts,  but  who  thereafter,  if  such 
action  became  requisite,  could  institute  fur- 
ther proceedings  to  reach,  and  apply  as  as- 
sets, the  secondary  liability  of  stockholders. 
Gen.  St  Minn.  1894,  c.  76,  |§  5905,  5906,  5911 ; 
Gen.  Laws  Minn.  1899,  p.  315,  c.  272 ;  Minne- 
sota Thresher  Co.  v.  Langdon,  ubi  supra.  The 
Judgment  agaipst  the  company,  and  the  sub- 
sequent decree  appointing  a  receiver  cannot  be 
collaterally  attacked,  as  the  court  had  Jiuris- 
diction,  and  there  is  no  suggestion  that  ei- 
ther was  fraudulently  procured.  Hinckley  v. 
Kettle  River  Co.,  80  Minn.  32,  82  N.  W,  1088; 
Thayer  v.  New  England  Lithographic  Steam 
Printing  Co.,  108  Mass.  523 ;  Old  Colony  Boot 
&  Shoe  Co.  T.  Parker-Sampson-Adams  Co., 
183  Mass.  557,  566,  567,  508,  67  N.  B.  780. 
But  this  decree  would  have  been  fruitless, 
unless  the  next  step  could  have  been  taken, 
as  the  company  appears  to  have  been  hope- 
lessly insolvent.  By  the  interlocutory  decree 
which  followed  upon  the  receiver's  petition, 
the  court  granted  this  further  relief,  and 
being  a  part  of  the  principal  suit  this  decree 
Is  conclusive,  even  if  entered  without  afford- 
ing the  defendant  an  opportunity  to  be  per- 
sonally heard.  He  still  remained  a  member, 
and  in  the  proceedings  to  marshal  Its  proper- 
ty, and  to  reach  and  apply  the  further  secu- 
rity of  bis  liability,  the  corporation  was  so 
far  bis  agent,  that  be  must  be  considered  as 
present  by  representation  for  the  purposes  of 
the  suit  Howarth  v.  Ix>mbard,  ubi  supra; 
Glenn  v.  Williams,  00  Md.  93;  Hawkins  v. 
Glenn,  131  U.  S.  319,  9  Sup.  Ct  739,  33  L.  Ed. 
184;  Hancock  National  Bank  v.  Farnum, 
ubi  supra ;  Bernhelmer  v.  Converse,  ubi  su- 
pra;   Hanson  v.  Davison,  73  Minn.  454,  462, 


Digitized  by 


Google 


Mass.) 


WELD  T.  GAS  A;  ELECTRIC  LIGHT  COlTRa 


101 


76  N.  W.  254 ;  In  re  Recelverahlp  of  the  Min- 
nesota Thresher  Mfg.  Co.  (ConTerse,  Receiver, 
T.  Morgan),  ubl  supra.  The  further  argument 
that-  the  enabling  statute  was  In  violation 
of  article  1,  {  10,  of  the  Constitution  of  the 
United  States,  because  It  changed  to  hia  detri- 
ment the  defendant's  obligation  arising  out 
of  bis  contract,  requires  no  comment,  as  this 
question  having  been  directly  Involved,  has 
been  conclusively  settled  against  him,  by  the 
decision  In  Bemheimer  v.  Converse,  206  U. 
8.  518.  27  Sup.  Ct.  755,  61  L.  Ed.  1163. 

But  the  decree  having  included  an  estimat- 
ed sum  for  the  probable  expenses  of  the  re- 
ceivership, and  collection  by  snit  of  the  as- 
sessment, the  defendant  argues  that  this  In- 
crease forms  no  part  of  the  amount  for  which 
he  is  answerable.  The  suit,  to  which  In  all 
Its  stages  he  must  be  considered  a  party,  was 
set  on  foot  for  the  sole  purpose  of  liquidating 
the  indebtedness  of  the  company.  In  order 
to  make  the  remedy  effective,  the  inatrumen- 
tali^  of  a  receiver  was  Indispensable,  and  ex- 
penses  as  used  in  this  statute,  besides  indnd- 
Ing  his  compensation,  also  comprised  the  en- 
tire disbursements  required  to  maintain  the. 
principal  suit  by  which  the  necessity  of  a  re- 
sort to  the  liability  of  stockholders  had  t>een 
established,  and  the  suits  by  which  If  neces- 
sary, the  right  could  be  enforced  against  de- 
linquents. Gen.  Laws  Minn.  1899,  p.  316,  c. 
272,  {  3.  If  by  the  addition  of  expenses,  the 
maxtmnm  liability  of  the  defendant  had  been 
exceeded,  a  more  difficult  question  would  be 
presented,  but  as  yet  this  limit  has  not  been 
reached,  and  the  measure  of  recovery  in  the 
present  suit,  Is  the  assessment  levied,  inclnd- 
ing  Interest  from  the  date  when  it  became 
due,  and  payable,  by  the  terms  of  the  decree. 
Harper  v.  Carroll,  66  Minn.  487,  69  N.  W.  610, 
1069;  Wheeler  v.  Millar,  90  N.  Y.  353,  862; 
Palmer  ▼.  Bank  of  Zumbrota,  72  Minn.  266, 
75  N.  W.  380;  Bernheimer  T.  Converse,  ubl 
nipra. 

The  Judgment  for  the  defendant  must  be 
reversed,  and  Judgment  in  favor  of  the  plain- 
tiff as  receiver  Is  to  be  entered  in  the  sum 
demanded  In  the  declaration,  with  interest 
from  the  date  of  the  writ 

So  ordered. 


(197  Maas.  656) 

WELD    T.   GAS   ft    ELECTRIC   LIGHT 
COM'RS. 
SAME  V.  EDISON  ELECTRIC  ILLUMINAT- 
ING CO.  OF  BOSTON. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  28,  1908.) 

1.  Blectbicitt— Light  Cobfobations— Fbar- 
CHisES—ExEBCisB— "Quasi  Phblio  Coepo- 

HATIOH." 

A  corporation  exercising  a  public  franchise 
to  luppiy  light  to  the  community,  and  enjoying 
pnbiic  rights  in  the  streets  of  a  municipality, 
oerived  from  the  commonwealth  through  action 
of  the  board  of  aldermen  of  the  city  pursuant 
to  authority  from  the  Legislature,  is  a  "quasi 
pnbiic  corporation,"  and  owes  duties  to  the  pub- 
lic and  most  exercise  the  franchise  for  the  ben- 
efit of  the  public,  with  a  reasonable  regard  for 
tbe  rights  c^  individuals  who  desire  to  be  served. 


and  without  discrimination  between  them;  and 
it  cannot  relieve  itself  from  such  duty  so  long 
as  it  retains  its  charter. 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  p.  5886 ;  vol.  8,  p.  7777.] 

2.  COBPOBATIONS  —  TBANSFBB     OF     PbOPBBTT 
AND   FBANCHISB— AUTUOBITr. 

A  quasi  public  corporation,  exercising  a 
franchise  to  furnish  light  to  the  community  in 
which  it  conducts  its  business,  and  enjoying 
rights  in  the  streets  of  a  city  through  action  of 
the  board  of  aldermen  thereof  acting  under  au- 
thority of  the  Legislature,  cannot  without  legis- 
lative authority  sell  its  property  and  franchise 
in  such  a  way  as  to  take  away  its  power  to 
perform  its  public  duties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  H  1525-1529.] 

3.  Same— Lgoislativb  Contbol. 

Under  Rev.  Laws,  c.  121,  H  1,  6,  6,  8,  14, 
15,  26,  34,  35,  creating  a  board  of  gas  and  elec- 
tric light  commissioners,  with  power  to  exer- 
cise general  supervision  over  corporations  man- 
ufacturing and  selling  gas  or  electricity  for  light 
or  heat,  with  authority  to  fix  the  maximum 
price  for  gas  or  eiectricitv,  etc.,  the  state, 
through  regularly  constituted  authorities,  takes 
control  of  such  corporations  so  far  as  is  neces- 
sary to  prevent  tbe  abuses  of  monopoly. 

4.  Cbbtiorabi  —  Pleadiros  —  Arsweb— Con- 
clubivenbss. 

The  answer  to  a  petition  for  certiorari 
must  be  taken  as  true. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  i§  143,  144.] 

B.  Electbicttt  —  LionriNQ   Cobfobations  — 
Rights  of  Individuals. 

An  electric  light  company  supplied  an  in- 
dividual with  electricity   for  lighting  his  resi- 
dence.    The  company  transferred  its  property 
in   specified  territory  to  a  gas  company,  which 
undertook  to  do  all  the  business  of  the  electric 
company  within  the  specified  limits.    The  indi- , 
vidua]    continued    to    receive    adequate    service. ' 
Held  that,  in  view  of  Rev.  Laws,  c.  121,  regu- 
lating gas  and  electric  light  companies,  the  in- 
dividual could  not  complain  of  the  arrangement, 
and  could  not  compel  the  electric  light  company 
to  supply  him  with  electricity. 
6.  Same. 

An  electric  light  company  had  a  franchise 
In  a  city  in  wliich  a  gas  company  had  a  similar 
franchise.  The  two  companies  entered  into  an 
agreement  whereby  one  company  should  have 
the  exclusive  privilege  of  transacting  its  busi- 
ness in  one  part  of  tbe  city,  and  the  other  com- 
pany in  another  part  thereof,  so  that  neither 
company  would  duplicate  lines  in  streets  where 
the  other  was  serving  the  public.  Held,  that 
the  arrangement,  being  a  detail  of  administra-  , 
tion,  was  not  in  violation  of  law,  since  the 
state,  under  Rev.  Laws,  c.  121,  regulating  gas 
and  electric  light  companies,  has  control  of  such 
companies. 

Report  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Petitions  by  Charles  G.  Weld  for  certiorari 
against  tbe  board  of  gas  and  electric  light 
commissioners,  to  review  a  decision  of  the 
Ixiard,  and  for  mandamus  against  the  Edison 
Electric  Illuminating  Company  of  Boston. 
Cases  reported  to  the  full  court  Petitions  dis- 
missed. 

Charles  F.  Choate,  Jr^  and  Choate,  Hall  & 
Stewart  (Frederick  H.  Nash,  of  counsel),  for 
petitioner.  Everett  W.  Burdett  and  Joseph  H. 
Knight,  for  respondent  Edison  Electric  II- 
luminatUig  Co',  of  Boston.  Dana  Malone,  At- 
ty.  Gen.,  and  Frederic  B.  Greenhalge,  Asst 
Atty.  Gen.,  for  respondent  board. 
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KNOWLTON,  C.  J.  The  petitioner  Is  the 
owner  of  a  house  on  Bay  State  Road  in  Boston, 
which  Is  equipped  with  pipes  tor  lighting  by 
electricity  and  connections  with  the  electric 
wires  of  the  respondent  In  the  second  suit, 
and  also  with  those  formerly  of  the  Brookllne 
Gas  Company  which  are  now  owned  and  con- 
trolled by  its  successor,  the  Boston  Consolidat- 
ed Gas  Company.  Electricity  for  lighting  the 
house  was  formerly  furnished  by  this  respond- 
ent, hut  In  the  year  1902  an  arrangement  was 
made  between  the  respondent  and  the  Brook- 
line  <3as  Company,  whereby  the  latter  became 
the  purchaser  of  the  resiK>ndent's  conduits  and 
wires  and  undertook  to  do  all  the  business  of 
electric  lighting  on  the  westerly  side  of  a  line 
running  from  the  Charles  river  through  Deer- 
fleld  street,  Brookllne  avenue  and  Chelsea 
street  to  the  Muddy  river,  and  the  respondent 
became  the  owner  of  the  conduits  and  wires 
of  the  Brookllne  Gas  Company  and  undertook 
to  do  the  business  of  electric  lighting  on  the 
easterly  side  of  this  line.  The  respondent's 
conduits  and  wires  on  Bay  State  Road,  con- 
necting with  the  petitioner's  house,  were  on 
the  westerly  side  of  this  line,  and  were  then 
disconnected  from  Its  works,  except  that  a 
single  wire  was  left  to  furnish  a  direct  cur- 
rent for  the  operation  of  an  electric  motor  in 
the  petitioner's  house.  Since  October  28, 
1803,  when  he  ceased  to  be  supplied  by  the  re- 
spondent, the  petitioner  has  been  furnished 
with  sufficient  electricity  for  the  purpose  of 
lighting  his  bouse,  either  by  the  Brookllne 
.  Gas  Company  or  its  successor,  the  Boston 
Consolidated  Gas  Company,  and  he  has  not 
made  and  does  not  now  make  any  complaint 
as  to  the  sufficiency  or  quality  of  the  service, 
or  the  price  charged  therefor. 

The  petitioner  filed  with  the  board  of  gas 
and  electric  light  commissioners  a  petition, 
under  Rev.  Laws,  c.  121,  §  33,  as  amended  by 
St.  1903,  p.  125,  c.  164,  for  an  order  that  the 
respondent  be  directed  and  required  to  sup- 
ply hUn  with  electric  light  at  his  house,  upon 
such  terms  and  conditions  as  might  be  found 
legal  and  reasonable  after  a. hearing.  This 
petition  was  dismissed  by  the  board,  in  the 
exercise  of  its  discretion.  The  first  of  the 
cases  before  us  Is  a  petition  for  a  writ  of 
certiorari  to  obtain  a  reversal  of  this  order. 

The  second  case  is  a  petition  for  a  writ  of 
mandamus  to  command  the  respondent  to  re- 
store its  service  to  the  petitioner  upon  such 
terms  as  may  be  legal  and  reasonable. 

The  respondent  is  a  corporation,  organized 
to  exercise  a  public  franchise  of  importance 
to  the  community  in  which  it  conducts  Us  busi- 
ness. It  is  its  duty  to  exercise  this  franchise 
for  the  benefit  of  the  public,  with  a  reasonable 
regard  for  the  rights  of  Individuals  who  de- 
sire to  l>e  served,  and  without  discrimination 
between  them.  It  cannot  relieve  Itself  from 
this  duty  so  long  as  It  retains  its  charter. 
It  enjoys  public  rights  In  the  streets,  which 
are  derived  from  the  commonv?ealth,  through 
action  of  the  board  of  aldermen  under  author- 
ity of  the  Legislature,     It  is  a  quasi  public 


corporation,  and  as  such  It  owes  duties  to  the 
public.  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650,  6  Sup.  Ct.  252,  29  L. 
Ed.  516;  Coy  v.  Indianapolis  Gas  Co.,  146 
Ind.  055-659,  46  N.  E.  17,  36  L.  R.  A.  535; 
Williams  V.  Mutual  Gas  Co.,  52  Mich.  499-501. 
18  N.  W.  236,  50  Am.  Rep.  266;  Shepard  v. 
Milwaukee  Gas  Co.,  6  Wis.  539,  70  Am.  Dec. 
479 ;    Gaslight  Co.  v.  Colliday,  25  Md.  1. 

Without  legislative  authority  it  cannot 
sell  its  property  and  franchise  to  another 
party,  in  such  a  way  as  to  take  away  its 
power  to  perform  its  public  duties.  Central 
Transportation  Co.  v.  Pullman  Car  Co.,  139 
U.  S.  24,  11  Sup.  Ot.  478,  35  L.  Ed.  55,  and 
cases  cited ;  Brunswick  Gaslight  Co.  v.  tTnlt- 
ed  Gas,  Fuel  &  Light  Co.,  85  Me.  532,  27  Atl, 
525,  35  Am.  St  Rep.  385 ;  GIbbs  v.  Baltimore 
Gas  Co..  130  U.  S.  396,  9  Sup.  Ct  553,  32  L. 
Ed.  979;  Thomas  v.  Railroad  Co.,  101  U.  S. 
71-83,  25  L.  Ed.  950;  Chicago  Gaslight  Co. 
V.  People's  Gaslight  Co.,  121  111.  530,  13  N.  E. 
109,  2  Am.  St.  Rep.  124;  South  Chicago 
Railway  Co.  v.  Calumet  Electric  Street  Rail- 
way Co.,  171  111.  391,  49  N.  E.  576 ;  State  v. 
Hartford  &  New  Haven  Railroad  Co.,  29 
Conn.  538. 

The  fundamental  principles,  relied  on  by 
the  petitioner  as  applicable  to  corporations 
of  this  general  class,  are  well  established. 
But  the  laws  of  this  commonwealth  In  regard 
to  gas  and  electric  lighting  companies,  and 
the  facts  of  this  case  give  rise  to  considera- 
tions very  different  from  those  which  Induced 
the  decisions  In  many  of  the  cases  above 
cited.  In  the  first  pljice,  in  reference  to 
this  department  of  public  service,  we  have 
adopted,  in  this  state,  legislative  regulation 
and  control  as  our  reliance  against  the  evil 
effects  of  monopoly,  rather  than  competitive 
action  between  two  or  more  corporations, 
where  such  competition  will  greatly  increase 
the  .aggregate  cost  of  supplying  the  needs  of 
the  public,  and  perhaps  cause  other  serious 
inconveniences.  Under  Rev.  Laws,  c  121, 
|§  1,  5,  6,  8, 14.  15,  26,  34,  35,  the  board  of  gaa 
and  electric  light  commissioners  are  given 
supervision  and  control  over  all  companies 
furnishing  gas  or  electricity  to  the  public  for 
lighting,  and,  among  other  things,  they  may 
order,  under  section  34,  any  reduction  in  the 
price  of  gas  or  electric  light,  or  improvement 
In  the  quality  thereof.  Under  sections  8 
and  9  the  courts  have  Jurisdiction  to  enforce 
all  lawful  orders  of  the  board,  and  all  pro- 
visions of  law  relative  to  such  companies. 
The  state,  through  the  regularly  constituted 
authorities,  has  taken  complete  control  of 
these  corporations  so  far  as  Is  necessary  to 
prevent  the  abuses  of  monopoly.  Our  stat- 
utes are  founded  on  the  assumption  that  to 
have  two  or  more  competing  companies  run- 
ning lines  of  gas  pipe  and  conduits  for  elec- 
tric wires  through  the  same  street  would 
often  greatly  Increase  the  necessary  cost  of 
furnishing  light,  as  well  as  cause  great  in- 
convenience to  the  public  and  to  individuals 
from    the   unnecessary    digging   op   of   the 
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streets  from  time  to  time,  and  the  Interfer- 
ence with  parements,  street  railway  trades, 
water  pipes  and  other  structures.  See  sec- 
tion 26,  above  quoted;  also  Attorney  Gen- 
eral T.  Walworth  'Light  &  Power  Co.,  157 
Maaa.  87,  31  N.  E.  482,  16  L.  R.  A.  398.  In 
reference  to  some  kinds  of  public  service,  and 
under  some  conditions,  it  is  thought  by  mahy 
that  regulation  by  the  state  is  l>etter  than 
competition. 

The  answer  to  the  petition  for  a  writ  of 
certiorari  sets  forth  the  decision  of  the 
board  upon  the  original  petition,  as  it  ap- 
pears of  record.  This  answer  must  be  tak- 
en as  true.  The  board  has  found  that  this 
iwrtlon  of  Boston,  which  was  formerly 
BnxAlIne,  is  at  present,  in  large  part,  unde- 
'reloi>ed,  and  is  destined  to  an  extensive  de- 
velopment in  the  near  future,  and  is  to  be  an 
important  territory  for  the  sale  of  electrici- 
ty. After  referring  to  the  fact  that  a  tenta- 
tive understanding  between  two  companies, 
having  equal  rights  and  substantially  equal 
facilities,  relative  to  a  division  of  the  unde- 
veloped territory  In  making  future  exten- 
sions of  their  systems,  would  be  in  harmony 
with  the  established  legislative  policy  of  the 
commonwealth  in  regard  to  gas  and  electric 
companies,  the  board  says:  "A  careful  con- 
8ida«tion  of  all  the  circumstances  of  the 
case  does  not  disclose  any  public  interest  re- 
quiring an  order  in  favor  of  the  petitioner, 
and  does  suggest,  on  the  other  band,  some 
positive  disadvantages  to  the  public  Interest 
if  such  order  is  made.  While  these  disad- 
vantages may  not  seem  serious  at  the  pres- 
ent time,  their  importance  will  later  become 
more  and  more  apparent  as  the  territory  is 
developed." 

The  petitioner  is  seeking  the  enforcement 
of  an  alleged  public  right.  Hia  private  in- 
terest is  not  Independent  of  the  rights  of 
the  public,  but  he  claims  only  through  the 
public,  and  as  one  of  the  citizens  who  are  to 
be  served  by  the  respondent.  See  Brewster 
T.  Sherman  (Mass.)  80  X.  E.  821.  The  facts 
show  that  he  has  suffered  nothing  In  the 
sufficiency  or  quality  of  the  service,  or  the 
price  cliarged  for  It  So  far  as  appears,  he  is 
not  likely  to  suffer  In  the  future.  Indeed,  the 
statntes  above  referred  to  are  Intended  to  give 
him  perfect  protection. 

We  come,  therefore,  to  the  question  wheth- 
er, under  our  laws,  an  electric  light  or  gas 
company,  having  a  franchise  covering  a  city 
or  town  in  which  another  company  has  a 
like  franchise,  cannot.  In  conducting  Its 
bnsinesa,  if  the  public  Interest  Is  not  thereby 
affected,  arrange  with  the  other  company 
to  extend  its  lines  into  one  part  of  the  ter- 
ritory that  is  I>eing  newly  developed,  and 
leare  the  other  company  to  extend  its  lines 
into  another  part  of  the  territory,  so  that 
neither  company  will  duplicate  lines  in 
streets  where  the  other  is  serving  the  pub- 
lic. It  seems  to  us  that,  under  such  con- 
ditions, this  is  a  detail  of  admlnstration 
wbidi  Ifl  not  in  violation  of  law.    In  other 


words,  we  think  that  a  corporation  making 
such  an  arrangement  Is  not  subject  to  prose- 
cution under  a  writ  of  mandamus,  for  a  fail- 
ure properly  to  exercise  its  corporate  fran- 
chise. We  are  not  called  upon  to  determine 
in  this  case  whether  such  an  arrangement 
could  be  availed  of  as  a  Justification,  if,  un- 
expectedly, it  should  turn  out  that  the  pub- 
lic Interest  was  Injuriously  affected.  We  do 
not  suggest  that  a  corjwration  can  relieve  it- 
self of  the  performance  of  its  duties  to  the 
'  public  under  its  franchise ;  but  only  that  de- 
tails of  administration,  not  inconsistent  with 
the  legislative  policy  of  the  commonwealth, 
may  be  left  to  the  corporation,  so  long  as 
adequate  provision  is  made  for  the  public. 
We  go  no  further  than  to  say  that,  under 
conditions  like  the  present,  the  public  has  no 
grievance  which  the  court  will  recognize. 

We  do  not  think  it  fatal  to  the  defense  that 
the  arrangement  before  us  includes,  with  the 
undeveloped  territory  into  which  electric 
lighting  Is  expected  to  be  extended,  a  street 
or  streets  in  which  both  companies  had  run 
wires  previously.  The  same  principle  applies 
in  both  cases.  In  neither  are  consumers  left 
at  the  mercy  of  a  monopoly. 

The  principal  reasons  which  moved  the 
courts  to  their  decisions  in  Portland  Natural 
Gas  Co.  v.  State,  135  Ind.  54,  34  N.  E.  818, 
21  L.  R.  A.  639,  in  Brunswick  Gaslight  Co.  v. 
United  Gas,  Fuel  &  Light  Co.,  85  Me.  532,  27 
Atl.  525,  35  Am.  St.  Rep.  385,  and  in  some  of 
the  other  cases  above  cited,  are  entirely  want- 
ing in  the  present  case. 

In  Com.  v.  Fltchburg  Railroad  Co.,  12 
Gray,  180,  and  in  People  v.  Rome,  etc..  Rail- 
road Co.,  103  N.  X.  95,  8  N.  E.  369,  a  rail- 
road corporation  was  allowed  to  discontinue 
a  part  of  the  pnblic  service  that  previously 
had  been  rendered  under  Its  franchise.  It 
was  justified  on  the  ground  that  the  public 
interest  did  not  longer  require  the  service. 
The  principle  which  lies  at  the  foundation  of 
those  decisions  is  equally  applicable  to  the 
present  case.  See,  also,  Crane  v.  Northwest- 
em  Railroad  Co.,  74  Iowa,  330,  37  N.  W.  397, 
7  Am.  St  Rep.  479 ;  San  Antonio  Street  Rail- 
way Co.  V.  State,  90  Tex.  a20,  39  S.  W.  920, 
35  L.  R.  A.  662,  69  Am.  St  Rep.  8M;  Bul- 
lard  V.  American  Express  Co..  107  Mich.  695, 
65  N.  W.  551,  33  L.  R.  A.  66,  01  Am.  St  Rep. 
358. 

In  each  case  the  entry  must  be. 

Petition  dismissed. 


(198  Mass.  26) 

MASTERS  et  al.  v.  WAYNE  AUTOMOBILE 

CO.  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  29,  1908.) 

1.  AppeaI/— Review  —  Extent  —  Obders  Not 

ArPEALEn   FROM. 

Where  a  party  does  not  appeal  from  an  or^ 
der  overruling  exceptions  to  the  master's  report, 
or  from  the  final  decree,  he  cannot  object  to  the 
decree. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {f  3573-3580.] 
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2.  Pbincipal   awd    Aqent— Goufkrbatioh— 

SALKS— SOLICITATIOH   OT  AOBNT. 

Under  a^eement  b;^  which  defendant  was 
to  pay  plaintiff  a  commiBsion  on  all  sales  made 
in  a  certain  territory  by  defendant  on  which 
he  had  no  knowledge  that  plaintiff  had  Individu- 
ally solicited  to  bay  an  automobile  manufactur- 
ed by  defendant,  commissions  were  not  payable 
on  all  sales  made  in  the  territory,  but  were 
payable  in  all  cases  where  plaintiff  had  individ- 
ually solicited  the  purchase,  although  the  de- 
fendant waa  ignorant  of  aucb  solicitation. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty;  J.  Fox,  Judge. 

Action  by  Walter  C.  Masters  and  another 
against  the  Wayne  Automobile  Company  and 
others.  Judgment  for  plalntiffe,  and  defend- 
ants appeal.    Modified  and  affirmed. 

Phippa  &  Dnrgin  and  R.  A.  B.  Cook,  for 
appellants.  Herbert  L.  Baker,  Ward  F.  Port- 
«c,  and  F.  Keeler  Rice,  for  appellees. 

HAMMOND,  3.  The  plaintiffs  not  having 
appealed  from  the  order  overruling  their  ex- 
ceptions to  the  master's  report,  or  from  the 
final  decree,  cannot  object  to  the  decree.  In- 
deed the  master's  report  was  confirmed  upon 
their  motion. 

The  only  question  which  the  defendant  the 
Wayne  Antomoblle  Company  of  Detroit,  Mich., 
hereinafter  called  the  defendant,  now  raises 
is  whether  the  plaintiffs  are  entitled  to  a 
commission  on  the  sales  of  two  machines  to 
one  Lehan.  As  to  this  the  master  found  that 
before  the  expiration  of  the  contract  upon 
which  this  bill  is  based  "^e  defendant  Lewis, 
while  still  In  the  employ  of  the  defendant 
company,  made  a  contract  of  sale  of  two  auto- 
mobiles to  a  man  named  Lehan,  who  lived 
within  the  plaintiffs'  district"  This  com- 
mission would  amount  to  $500.  'The  master 
did  not  find,  nor  do  we  understand  the  plaln- 
tiffe to  contend,  that  the  plaintiffs  individ- 
ually had  solicited  Lehan  to  buy,  or  knew 
anything  about  him  as  a  possible  customer. 

The  decision  of  this  question  turns  upon 
the  meaning  of  the  fifth  clause  in  the  con- 
tract, which  reads  thus:  "The  Wayne  Auto- 
mobile Company  [the  party  of  the  first  part] 
agrees  to  allow  and  pay  to  the  second  party 
[the  plaintiffs]  a  commission  of  twenty  per 
cent  (20%)  on  any  and  all  sales  made  in 
the  above-described  territory  by  them,  on 
which  the  party  of  the  first  part  has  no 
knowledge  that  the  party  of  the  second  part 
has  Individually  solicited  to  buy  an  automo- 
bile manufactured  by  the  Wayne  Automobile 
Company."  The  precise  question  is  whether 
the  sales  to  Lehan  were  sales  within  this 
clause.  If  they  were,  then  the  plaintiffs  are 
entitled  to  a  commission. 

The  plaintiffs  contend  that  under  the  con- 
tract they  became  the  exclusive  agents  to  sell 
within  the  described  territory,  and  that  the 
"only  logical  construction"  of  the  clause  is 
that  "It  gives  to  the  plaintiffs  a  commission 
on  all  sales  made  within  the  territory  de- 
scribed without  compelling  the  plaintiffs  to 
prove  individual  solicitation."    The  defend- 


ant on  the  other  band  contends  that  "the  only 
reasonable  •  •  •  construction  is  that  the 
defendant  shall  pay  to  the  plaintiffs  a  com- 
mission on  any  and  all  sales  made  by  the 
defendant  within  the  plaintiffs'  territory,  said 
sales  having  been  solicited  by  the  plaintiffs 
without  any  knowledge  thereof  on  the  part 
of  tbe  defendant." 

The  clause  is  not  clear.  Both  parties  agree 
however  that  the  word  "them"  means  the  de- 
fendant; and  although  there  are  some  dif- 
ficulties in  that  construction,  especially  when 
the  clause  is  considered  In  connection  with 
some  of  the  other  provisions  of  the  contract 
we  are  inclined  to  agree  that  It  must  be  adopt- 
ed. The  defendant  was  a  corporation.  The 
plural  pronoun  Is  frequently  used  in  common 
speech  to  describe  a  corporation,  and  It  ia 
actually  used  in  the  fourth  clause  of  this  same 
contract  to  describe  the  defendant  More- 
over, to  construe  It  to  mean  the  plaintiffs 
would  render  the  latter  part  of  the  clause 
practically  meaningless. 

Since  the  clause  relates  to  sales  by  the  de- 
fendant, it  is  plain  that  such  sales  were  con- 
templated by  the  parties  as  possible  events. 
The  defendant  had  the  right  to  make  sales 
itself  within  the  territory,  notwithstanding 
the  contract  Tbe  contract  makes  no  express 
provision  to  the  contrary,  and  none  can  be 
Implied  by  law  from  its  language. 

Now  what  kind  of  sales  made  by  the  de- 
fendant were  they  upon  which  the  plaintiffs 
were  to  have  a  commission?  They  were  sales 
upqn  which  the  defendant  "had  no  knowl- 
edge" that  the  plaintiffs  had  "individually 
solicited  to  buy  an  automobile  manufactured 
by"  the  defendant  The  very  language  Im- 
plies the  existence  of  such  solicitation  as  a 
fact,  and  cannot  be  held  to  apply  where  it 
does  not  exist.  It  Is  well  to  observe  that  the 
word  "Individually"  is  not  without  signifi- 
cance. By  the  terms  of  the  contract  the 
plaintiffs  agreed  that  they  would  "adequately 
advertise"  the  automobile  of  the  defendant, 
and  it  might  reasonably  have  been  anticipated 
that  in  that  way  the  attention  of  a  person 
might  be  called  to  this  machine  and  yet  the 
plaintiffs  have  no  further  connection  with  a 
sale  afterwarda  made  to  him ;  but  it  is  mani- 
fest that  the  words  "individual  solicitation" 
are  not  Intended  to  apply  to  such  a  case. 

If  the  purpose  of  this  fifth  clause  had  been 
to  provide  that  the  plaintiffs  should  have  a 
commission  in  any  and  all  sales  made,  by  tbe 
defendant,  then  there  was  no  need  of  any 
qualifying  phrase,  and  the  clause  naturally 
would  have  ended  with  the  word  "them." 
But  it  is  clear  that  that  was  not  Its  purpose, 
and  that  if  it  had  stopped  there  it  would  not 
have  expressed  the  Intent  of  the  parties.  As 
to  sales  made  by  the  defendant  a  distinction 
is  taken  between  those  where  there  is  in- 
dividual solicitation  on  the  part  of  the  plain- 
tiffs and  those  where  there  is  no  such  solici- 
tation. To  the  first  class  it  applies  and  gives 
a  commission  whether  or  not  tbe  defendant 
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knew  of  the  solicitation.  To  tbe  second  class 
it  does  not  apply.  We  Interpret  the  clause 
as  If  It  read  thus:  "The  Wayne  Automobile 
Company  agrees  to  allow  and  pay  to  the  par- 
ty of  the  second  part  a  commission  of  20  per 
cent,  on  any  and  all  sales  made  in  the  above 
described  territory  by  It,  where  the  party 
of  the  second  part  has  Individually  solicited 
to  buy  an  ant<»nobile  manufactured  by  the 
Wayne  Aatomoblle  Company,  even  although 
the  fact  of  such  solicitation,  may  not  be 
known  to  the  company."  This  Interpretation 
ia  consistent  with  the  general  purpose  of  the 
contract  as  shown  upon  its  face,  and  with 
the  relation  of  the  parties,  and  seems  to  be 
tbe  only  one  reasonably  possible. 

As  above  stated  there  was  no  individual 
solicitation  by  the  plaintiffs  in  the  sales  to 
Lehan.  It  follows  that  the  master,  in  allow- 
ing to  the  plaintiffs  the  commission  on  these 
sales,  waB*in  error.  The  decree  is  to  be  cor- 
rected by  dediKtlng  from  the  sum  awarded 
by  the  decree  the  sum  ($500)  allowed  for  this 
commission,  and  as  thus  allowed  la  to  stand. 
And  It  is 

So  Mdered. 

(198  Masa.  IM) 

COFFIN  et  aL  T.  OBAOB. 

(Snpreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  29.  1908.) 

1.  Appkai/— Review  —  FiNWNOS  of  Judob  — 
CONFtiCTiNo  Evidence. 

Where  there  is  a  conflict  in  the  oral  evi- 
dence, the  question  as  to  the  credit  to  be  given 
witnesses  is  for  the  trier  of  fact. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  3,  Appeal  and  Error,  K  S935-3937.] 

2.  Sahe  —  HABKUEsa  Ebbob  —  Admission  of 

EVIDERCK. 

In  an  action  by  a  broker  for  commissions 
for  procuring  a  lessee,  there  being  evidence  to 
sopport  the  finding  that  plaintiffs  were  employ- 
ed by  defendant,  defendant's  exceptions  to  evi- 
dence as  to  the  existence  of  a  custom  that  in 
certain  cases  the  lessor  Bhall  pay  the  broker's 
commission  becomes  immaterial. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  H  4171-4177.] 

3.  TBiAir— Tbial  bt  CouBar  — Rclihgb  — HJr- 
FECT  OF  Fact. 

On  trial  by  a  court  without  a  jury,  a  re- 
quest for  a  ruling  upon  the  effect  of  a  single 
fact,  leaving  out  other  material  facts  which  ex- 
isted in  the  case,  was  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S  918.] 

Exceptions  from  Superior  Court,  Suffolk 
County;    William  Schofleid,  Judge.- 

Action  by  William  H.  Coffin  and  others 
against  James  J.  Orace.  Defendant  excepted 
to  findings  in  favor  of  plaintiffs.  Exceptions 
overruled. 

Bnrrage  &  Hayden,  for  plaintiffs.  Charles 
W.  Bartlett,  Elbrldge  R.  Anderson,  and  Ar- 
thur T.  Smith,  for  defendant 

HAMMOND,  3.  This  case  Is  before  us  up- 
on exceptions  taken  by  the  defendant.  It 
was  tried  by  a  Judge  sitting  without  a  jury. 
The  Judge  found  (1)  that  the  plaintiffs  were 


employed  by  the  defendant  as  brokers  to  pro- 
cure a  lessee  for  the  premises;  (2)  that  at 
tbe  time  tbe  plaintiffs  were  so  employed  the 
premises  were  occupied  by  one  Cook  under 
a  lease  from  the  defendant;  (3)  that  Cook 
was  not  a  strong  tenant  financially  as  the  de- 
fendant knew;  (4)  that  the  terms  of  a  lease 
from  Cook  to  tbe  Henry  H.  Tuttle  Company, 
a  lessee  procured  by  the  plaintiffs  were 
agreed  upon;  (5)  that  Cook  died  on  January 
26,  1906,  without  executing  the  lease;  (^ 
that  after  Cook's  death  tbe  defendant  ter- 
minated the  lease  for  breach  of  condition  and 
on  February  7,  1906,  executed  to  the  Henry 
H.  Tuttle  Company  a  lease  of  the  premises 
in  qneation  for  a  term  equal  to  the  residue  of 
Cook's  term;  (7)  that  the  negotiations  with 
Cook  and  those  with  tbe  defendant  after 
Cook's  death  were  all  virtually  parts  of  one 
transaction;  (8)  that  the  defendant  accom- 
plished his  purpose  of  making  a  lease  by  rea- 
son of  the  services  of  the  plaintiffs  as  bro- 
kers In  procuring  a  lessee;  and  (9)  that  the 
plaintiffs  were  the  efficient  cause  of  bringing 
about  the  lease.  If  no  error  has  been  made 
in  matters  of  evidence  and  these  findings  are 
Justified  by  the  evidence  they  must  stand, 
and,  if  they  stand,  the  plaintiffs  have  made 
ont  a  case. 

It  is  strenuously  argned  by  tbe  defendant 
tliat  of  tbe  findings,  neither  the  first,  third, 
seventh,  eighth  or  ninth  as  above  numbered 
Is  warranted  by  the  evidence.  In  cases 
where  there  is  a  contention  that  the  evidence 
does  not  warrant  a  certain  finding  or  verdict, 
it  is  always  a  question,  to  l>e  solved  under  a 
Bonnd  discretion,  as  to  what  extent  the  evi- 
dence should  be  rehearsed  in  the  opinion.  In 
a  close  case,  especially  where  the  decision 
turns  upon  distinctions  somewhat  subtle,  and 
the  materiality  and  probative  force  of  some 
portions  of  the  evidence  are  not  likely  to  be 
appreciated  without  careful  marshaling  and 
comparison  of  its  different  parts,  direct  and 
circumstantial,  it  is  frequently  useful  and  in- 
deed desirable  that  the  evidence  should  be 
recited  and  discussed  in  detail ;  but  often, 
especially  where  tbe  evidence  is  of  such  a  na- 
ture as  that  its  bearing  may  be  easily  seen, 
ond  where  there  is  a  conflict  of  testimony 
and  the  decision  turns  upon  tbe  comparative 
degree  of  credit  to  be  given  to  the  witnesses 
on  the  one  side  and  the  other,  no  useful  pur- 
pose is  served  by  going  over  the  evidence  in 
detail. 

Upon  a  careful  study  of  the  evidence  in  the 
case  before  us  the  materiality  and  probative 
force  of  its  different  parts  and  the  proper 
inferences  to  be  drawn  from  the  facts  proved 
are  easily  seen  and  comprehended.  It  is  true 
there  is  conflict  In  tbe  oral  evidence,  but  in 
such  a  case  to  which  side  credit  should  be 
given  is  for  the  trier  of  the  fact  whether 
Judge  or  Jury.  We  are  of  oplnon  not  only 
that  the  findings  to  which  tbe  defendant  ob- 
jects are  not  only  warranted  by  the  ev^ence 
but  they  are  by  far  tbe  most  reasonable  ex- 
planation of  tbe  acts  of  the  parties,  and  that 
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this  80  clearly  appears  that  no  further  dis- 
cussion is  necessary. 

There  being  evidence  to  support  the  finding 
that  the  plaintiffs  were  employed  by  the  de- 
fendant, the  exceptions  to  the  evidence  as  to 
the  existence  of  a  custom  that  in  certain 
cases  the  lessee  shall  pay  the  broker's  com- 
mission becomes  immaterial.  And  for  the 
same  reason  the  defendant  has  no  ground  for 
complaint  as  to  the  manner  in  which  the 
Judge  dealt  with  bis  fifth  request. 

The  letter  of  Redfern,  for  reasons  stated  by 
the  Judge  at  the  time,  was  properly  excluded. 
The  questions  put  to  the  defendant  on  cross- 
examination  as  to  whether  be  had  some  tallc 
with  Taber  about  the  time  of  Cook's  death 
in  regard  to  placing  a  mortgage  upon  certain 
other  property  was  admissible  within  the  dis- 
cretion of  the  court  for  the  limited  purpose 
for  which  It  was  offered ;  and  in  any  event 
the  defendant  could  not  have  been  prejudiced 
by  the  answer. 

For  reasons  stated  by  the  court  the  defend- 
ant was  not  entitled  to  the  third  ruling  re- 
quested. It  was  a  request  for  a  ruling  upon 
the  effect  of  a  single  fact,  leaving  out  other 
material  facts  whicb  existed  in  the  case. 

It  follows  that  the  record  shows  no  error. 
The  findings  must  stand. 

Exceptions  overruled. 


(197   Mass.  S40) 

WASHBURN    et     al.    ▼.     WHITE    et    al. 
WHITE  et  al.  v.  WASHBURN  et  al. 
GRAHAM  V.  SAME. 
(Supreme  Judicial  Court  of  Massachusetts. 
Plymouth.    Feb. -28,  1908.) 
1.  Landlobo  AMD  Tenant— Option  to  Pub- 
chase  —  Liabiutt    FOB    Rent  —  HoLDiRO 

OVEB. 

A  lease  for  20  years  contemplated  the  mak- 
ing of  extensive  improvements  and  the  erection 
of  buildingH,  several  of  which  bad  been  erected 
and   were   in  use   by  iesseps  and  their  subten- 

'ants  when  the  lease  expired.  Held,  that  lessees 
t'emaining  in  possession  thereafter,  and  arail- 
ihg  themselves  of  an  option  to  purchase,  which 
was  exercised  in  part  to  enable  the  business  to 
go  on  without  interruption,  were  in  under  the 
contract  to  purchase,  and  not  as  tenants  hold- 
ing over,  and  might  remain  for  a  reasonable 

•time  necessary  to  fix  the  price  by  arbitration 
and  consummate  the  purchase,  without  t>ecom- 
ing  liable  for  the  rent  in  the  meantime. 

'2.  Aebitbation  ano  Awabd— Lease— Option 
TO    But— Abbitration    of    Price— Powebs 

.  of  Refebees— Failure  to  Aobebj— Duty  of 
Lessee. 

Where  a  submission  was  not  made  under 
the  statute,   nor   under  an   express  agreement 

■  that  a  majority  of  referees  may  act,  but  merely 
pursuant  to  the  terms  of  a  lease  providing  there- 
for in  fixing  the  price  under  an  option  to  pur- 
chase, an  award  by  two  of  the  three  referees  was 
not  binding,  and  if  they  could  not  agree  the 
lessee  should  liave  used  all  reasonable  efforts 
in  his  power  to  procure  suitable  appraisers  who 
would. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arbitration  and  Award,  U  184-190.] 

3.  Specific  Performance— Evidence  to  Sup- 
port Findings— Option  to  I^essee  to  Pub- 
chase — Good  Faith  of  Plaintiff. 

Evidence,  in  an  action  by  a  lessee  for  spe- 
cific performance  of  an  option  to  purchase  in 


the  lease,  held  to  warrant  findings  that  plain- 
tiffs bad  failed  to  do  what  was  necessary  to 
preserve  their  rights  as  purchasers  and  were 
acting  in  bad  faith. 

4.  Landlord  and  Tenant— Option  to  Pub- 
chase— Loss  OF  Rights. 

Mere  lapse  of  time,  without  obtaining  an 
award  by  referees  appointed  to  fix  a  price  on 
lessees  electing  to  purchase,  is  insumcient  to 
show  that  they  had  lost  their  right  to  hold  the 
property  as  purchasers  without  payment  of  rent. 

5.  Sake  —  Recovery    of    Possession  —  Suu- 
UARY  Process— When  Lies. 

Summary  process,  under  Rev.  Laws,  c. 
181,  will  not  lie  to  recover  possession  from  lea- 
sees holding  over  on  electing  to  purchase  and 
continuing  to  do  everything  required  of  them  to 
preserve  their  rights. 

6.  Saue. 

The  unexplained  failure  of  lessees  to  obtain 
an  award  of  the  price  on  electing  to  purchase 
on  the  expiration  of  their  term  is  insufficient, 
without  more,  to  show  a  loss  of  the  right  to 
rely  on  their  right  to  possession  under  the  con- 
tract. 

Appeal  from  Superior  Court,  Plymouth  Coun- 
ty; Franklin  O.  Fessenden,  Judge. 

Three  separate  suits  by  Otdeon  M.  Wash- 
bum  and  others  against  Ernest  L.  White  and 
otliers,  trustees,  by  said  trustees  against  said 
Washburn  and  others,  and  by  Alexander  M. 
Graham  against  the  first-named  parties.  From 
a  decree  for  defendants  in  the  first-named 
suit,  and  Judgments  for  plaintitTS  In  the  oth- 
ers, Gideon  M.  Washburn  and  others,  the  de- 
feated parties,  appeal.  Affirmed  In  the  first- 
named  case,  and  reversed  in  the  others. 

A  F.  Baker  and  H.  B.  Wilbur,  for  appel- 
lants. Francis  W.  Kittredge  and  Wheatbn 
Kittredge,  for  respondents. 

KNOWLTON,  C  J.  The  first  of  these 
cases  is  a  suit  In  equity,  brought  to  enforce 
a  contract  for  the  sale  of  real  estate,  made 
with  the  plaintiffs,  in  a  lease  from  the  testa- 
tor of  the  defendant  trustees,  under  a  will, 
who  will  hereinafter  be  called  the  defend- 
ants. The  defendants  succeed  to  the  proper- 
ty under  the  will  of  George  U.  White,  who 
leased  the  premises  to  the  plaintiffs  for  the 
term  of  20  yeara  The  lease  expired  on  April 
1,  1905,  and  it  contained  a  provision  as  fol- 
lows :  "Or  if  said  lessees  or  their  heirs  and 
assigns  request  it,  to  sell  and  convey  the  de- 
mised premises  to  said  lessees  or  their  heirs 
and  assigns,  by  good  and  sufficient  warranty 
deed,  free  from  all  incumbrances,  for  a  price 
then  to  be  agreed'  upon  and  fixed  in  the  same 
manner  as  above  provided  for  fixing  the  an- 
nual rental  for  the  extension  of  this  lease." 
The  manner  so  provided  was  "that  the  same 
shall  be  fixed  and  determined  by  three  dis- 
interested persons,  one  to  be  selected  by  the 
lessor,  or  his  heirs  or  assigns,  one  to  be  se- 
lected by  the  lessees  or  their  heirs  or  assigns, 
and  the  two  thus  chosen  to  select  a  third 
person,"  etc.  On  April  1,  1905,  the  plain- 
tiffs gave  the  defendants  a  request  In  writing 
for  the  appointment  of  a  referee  to  determine 
the  purchase  price  of  this  land,  with  a  state- 
ment that  they  appointed  one  Copeland  as  a 
referee  for  the  same  purpose.    The  defend- 
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ants,  after  an  interval,  appointed  one  Fletch- 
er  as  tlieir  referee,  to  act  with  Copeland. 
Subsequently  these  two  selected  one  Low  for 
the  third  referee.  The  plaintiffs  have  con- 
tinued In  the  occupation  of  the  property  to 
the  present  time  without  paying  rent 

The  first  question  is  what  were  the  rights 
of  tlie  respective  parties  under  this  contract. 
The  plaintiffs  contend  that  they  have  been 
occupying  as  purchasers,  whose  oalj  obliga- 
tion was  to  pay  the  price  of  the  property  as 
soon  as  It  was  filled,  and  the  defendants  con- 
tend that  they  were  liable  for  rent  in  the 
meantime.  It  seems  very  plain  that  a  lessee, 
arailing  himself  of  his  option  to  buy  under 
a  contract  of  this  Iclnd  and  remaining  in  oc- 
cupation after  the  expiration  of  his  lease. 
Is  in  under  the  contract  to  purchase,  and  not 
as  a  tenant  holding  over.  There  can  be  no 
reasonable  doubt  that  the  contract  should  be 
ranstrued  as  giving  the  plaintiffs  a  right  to 
remain  for  such  reasonable  time  as  is  nec- 
essary to  fix  the  price  and  consummate  the 
purchase,  rather  than  as  compelling  them  to 
vacate  the  premises  and  to  leave  them  unoc- 
cupied for  this  interval.  The  lease  contem- 
plated the  making  of  extensive  improvements, 
and  the  erection  of  buildings  upon  the  land 
for  use  in  business,  and  several  buildings  had 
been  erected  and  were  In  use  by  the  plaintiffs 
and  their  subtenants  when  the  lease  expired. 
The  option  to  purchase  was  In  part  to  enable 
these  different  l^Inds  of  business  to  go  on 
without  interruption.  Naturally  it  was  sup- 
posed that  the  price  would  be  fixed  quickly, 
and  the  deed  delivered  and  paid  for  without 
delay. 

The  rights  of  the  plaintiffs  were  like  those 
of  persons  who  originally  entw  upon  real  es- 
tate and  occupy  it  under  a  contract  to  buy  it. 
It  is  the  ordinary  rule  that,  in  the  absence 
of  an  agreement  for  payment,  such  occupants 
are  not  liable  for  rent  or  for  use  and  occupa- 
tion. The  purchase  price  for  the  land,  when 
paid,  constitutes  the  consideration  for  the 
property,  including  the  use  of  it  after  posses- 
sion is  taken  and  t>efore  the  title  Is  transfer- 
red. Westgate  V.  Wixon,  128  Mass.  306 ;  King 
V.  Johnson,  7  Gray,  239;  Dakln  v.  Allen,  8 
(3nsh.  33;  Newell's  Appeal,  100  Pa.  513; 
Knerr  v.  Bradley,  105  Pa.  190:  Stacy  v. 
Central  Vermont  E.  E.,  32  Vt.  553;  Mack  v. 
Dalley,  67  Vt  90,  30  Atl.  686;  Watson  v. 
Coast.  85  W.  Va.  463-474,  14  S.  E.  249; 
Campbell  v.  Fetterman's  Heirs,  20  W.  Va. 
396.  The  general  subject  was  considered 
very  fully  by  Mr.  Justice  Field  In  Lyon  v. 
Cnnningham,  136  Mass.  532.  Whatever  the 
rights  of  the  defendants  were  at  common 
law,  as  holders  of  the  title,  we  are  of  opln- 
i(m  that  in  equity  the  plaintiffs  had  a  right 
to  remain  In  possession  under  the  contract 
of  purchase  while  they  were  taking  proper 
measures  to  ascertain  the  amount  to  be  paid 
to  obtain  a  transfer  of  the  title. 

The  referees  failed  to  agree  upon  a  price 
for  the  property,  and  on  May  11,  1907,  more 
than'  two  years  and  one  month  after  the  ex- 


piration of  the  lease,  the  plaintiffs  brought 
this  bill  to  have  the  price  determined  by  the 
court,  and  specific  performance  ordered,  and 
injunctions  issued  against  the  prosecution 
of  a  suit  by  the  defendants  to  recover  rent, 
and  of  another^  suit,  brought  by  a  lessee  of 
the  defendants,  to  recover  possession,  which 
suits  had  been  Itegnn  not  long  before.  After 
an  extended  hearing  the  bill  was  dismissed, 
•  and  the  case  comes  before  us  on  an  appeal 
by  the  plaintiffs. 

The  grounds  on  which  the  decree  was  or- 
dered for  the  defendants  are  not  stated  in 
the  record,  but  all  the  evidence  was  reported 
by  a  commissioner.  The  question  is  whether 
the  finding  for  the  defendants  upon  this  evi- 
dence was  plainly  wrong.  Hodgdon  v.  Cum- 
mings,  151  Mass.  293-295,  23  N.  B.  836; 
Brown  v.  Brown,  174  Mass.  197,  198,  64  N.  E. 
532,  75  Am.  St.  Bep.  292.  The  decision  was 
not  made  on  the  ground  thait  the  award  of 
two  of  the  referees,  not  agreed  to  by  the 
third,  was  binding,  for  the  Judge  expressly 
ruled  tl)at  It  was  not  binding.  The  case  of 
Phippen  V.  Stlckney,  3  Mete.  884,  relied  on 
by  the  defendants,  does  not  decide  that  an 
award  by  a  majority  of  a  board  of  referees, 
to  whom  a  submission  is  made  at  common 
law,  is  valid.  It  plainly  states  that  such  an 
award  Is  Invalid.  The  case  was  decided,  not- 
on  the  ground  that  there  was  a  binding 
award,  but  on  the  ground  tliat  the  contract 
m«itloned  the  only  three  persons  who  could . 
act  as  arbitrators,  and  as  they  could  not 
agree  and  an  award  was  impossible,  the 
plaintiff  might  recover  because  the  contract- 
contemplated  that,  under  such  conditions,  > 
the  land  should  be  conveyed  at  a  reasonable 
price.  In  Hood  v.  Hartshorn,  100  Ma8&  117-  < 
121,  1  Am.  Bep.  89,  it  is  assumed  that,  if  ap- 
praisers fall  to  agree,  no  valid  award  can  be 
made  by  a  majority  of  them.  See,  also,  Wal- 
ter V.  Dowling,  4  El.  &  Bl.  44;  Little  v. 
Newton,  2  M.  &  6.  351;  Daniels  v.  Eipley, 
10  Mich.  237;  French  v.  Butler,  39  Mich.  79; 
Security  Live  Stock  Ass'n  v.  Brooks,  22  Hi.. 
App.  107-110 ;  Moore  v.  Ewing,  1  N.  J.  Law, 
144-147,  1  Am.  Dec.  195. 

If  a  submission  Is  made  under  our  statute, 
or  if  the  parties  agree  that  a  majority  may 
act,  the  rule  is  different.  Eev.  Laws,  c.  194, 
8  7. 

Under  the  provision  In  the  lease  It  was 
contemplated  that,  If  the  lessees  would  take 
advantage  of  It,  they  should  proceed  prompt-  . 
ly  to  have  the  price  determined,  and  should 
use  all  reasonable  efforts  to  consummate  the 
purchase  without  unnecessary  delay.  The 
opinion  in  Hood  v.  Hartshorn,  100  Mass.  117- 
121.  1  Am.  Rep.  89,  which  is  a  case  similar 
to  the  present  one,  contains  this  language: 
"If  then,  one  set  of  appraisers  fail  to  agree, 
or  if  they  act  in  such  a  manner  as  to  render 
them  obviously  unfit  to  decide  the  matter, 
another  appointment  should  be  made,  and  a 
fair  Interpretation  oi  the  contract  requires  . 
a  lessee  to  use  all  reasonable  efforts  I9  bis,, 
power  In  order  to  obtain  suitable  appraisers 
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wbo  will  agree.  He  must  continue  to  act 
until  be  puts  the  lessor  in  the  wrong,  or  else 
makes  it  manifest  that  no  suitable  persons 
could  be  obtained  to  do  the  service  within 
a  reasonable  time,  which  can  hardly  be  sup- 
posed." The  Judge  might  well  find  upon  the 
evidence  that  the  plaintiffs  had  fallen  far 
short  of  their  duty  in  this  respect,  and  that 
they  were  not  in  a  condition  to  Invoke  the 
'  aid  of  a  court  of  equity  in  the  enforcement 
of  the  contract  Indeed,  be  might  find  that 
they  bad  lost  their  rights  under  the  contract 
by  a  failure  to  proceed  In  good  faith  to  have 
the  sum  ascertained  and  the  payment  made 
within  a  reasonable  time.  There  was  no  evi- 
dence that  they  ever  took  any  measures  to  In- 
duce the  referees  to  proceed  with  the  business 
diligently,  and  to  finish  it  without -unreason- 
able delay.  Two  of  the  referees  were  called 
by  the  plaintiff  as  witnesses,  and  examined 
at  great  length  In  regard  to  their  action  un- 
der the  appointment.  It  appeared  that  the 
defendants  endeavored  In  different  ways  to 
have  a  result  reached  which  would  settle  the 
controversy;  but  nothing  of  this  kind  was 
shown  to  have  been  done  by  the  plaintiffs, 
and,  when  approached  by  the  defendants  in 
regard  to  it,  they  declined  to  co-operate.  In 
October,  1906,  the  plalptiffs  were  Invited  by 
the  referees  to  come  before  them  with  the 
defendants.  In  the  hope  that  in  this  way  the 
referees  might  be  assisted  in  tbeir  effort  to 
come  to  an  agreement;  but  tbey  declined  the 
invitation.  On  Noveml>er  28,.  IS06,  the  de* 
fendants  made  a  formal  request  of  the  plain- 
tiffs that  they  should  unite  with  them  in  dis- 
charging the  referees  for  their  failure  to 
make  an  award,  but  this  request  was  declin- 
ed, with  a  statement  that  the  plaintiffs  pre- 
ferred to  give  the  referees  "further  time, 
rather  than  the  appointment  of  a  new  board." 
The  plaintiffs  did  not  pay  the  taxes  on  the 
property  for  the  year  1906  until  February, 
1907,  when  it  was  in  danger  of  being  sold 
for  nonpayment  of  the  taxes,  and  they  had 
not  paid  the  taxes  for  the  year  1906  at  tbe 
time  of  the  hearing  in  the  summer  of  1907. 
There  was  testimony  indicating  that  they 
thought  the  referee  chosen  by  them  would 
never  agree  to  an  award  to  which  tbe  other 
two  could  be  induced  to  agree,  and  that  tbey 
were  pleased  with  the  situation  In  that  re- 
spect On  December  7,  1906,  two  of  the  ref- 
erees, Fletcher  and  Low — Copeland,  the  ref- 
eree appointed  l>y  the  plaintiffs,  voting  In  the 
negative — made  a  report  in  writing  to  each 
of  the  parties  that  it  was  impossible  for  them 
to  agree  npon  a  price.  The  plaintiffs  took  no 
action  upon  this  information.  Afterwards 
tbe  defendants  brought  a  bill  in  equity  to 
have  the  price  fixed  by  other  referees  or  by  a 
master  appointed  by  tbe  court  and  to  obtain 
security  for  the  income  of  the  property.  The 
judge  might  have  found  from  tbe  testimony 
that  tbe  plaintiffs  not  only  refused  to  co- 
operate to  Iiave  tbe  price  determined  in  this 
way,  but  withdrew  without  cause  from  an 


agreement  whicb  they  had  once  made  to  fur- 
nish security,  and  declined  to  do  anything 
to  assist  in  reaching  an*  equitable  result.  This 
suit  was  afterwards  discontinued  without 
trial. 

On  February  26,  1907,  two  of  the  referees, 
Low  and  Fletcher,  Joined  In  an  award,  to 
which  Ciopeland  did  not  agree,  and  which  the 
plaintiffs  declined  to  recognize  because  It  was 
not  made  unanimously. 

There  was  evidence  tending  to  show  that 
the  plaintiffs  were  possessed  of  but  little 
property,  one  of  them  paying  no  tax  but  a 
poll  tax,  and  the  other  having,  besides  a  very 
small  amount  of  property  used  in  tbe  busi- 
ness, only  some  Email  parcels  of  real  estate 
which  were  very  heavily  mortgaged.  The 
value  of  the  property  to  be  paid  for  was  fix- 
ed by  two  of  the  referees  at  134,719.75.  There 
was  much  to  indicate  that  if  the  plaintUfs 
originally  exercised  their  option  in  good 
faith,  with  a  purpose  to  obtain  an  award 
and  pay  for  the  property  promptly,  tbey 
changed  their  purpose,  and  tried  to  occupy  it 
as  long  as  possible  without  having  the  price 
determined,  intending,  if  there  should  be  an 
award,  not  to  perform  it  unless  they  should 
deem  It  favorable  to  themselves.  The  present 
suit  was  not  brought  until  they  seemed  in 
danger  from -proceedings  to  obtain  possession, 
and  from  a  trustee  process  to  recover  rent 
We  are  of  opinion  that  the  Judge  was  well 
warranted  upon  the  evidence  In  finding  that 
the  plaintiffs  had  failed  to  do  that  which  was 
necessary  to  preserve  their  rights  as  purchas- 
ers under  the  provision  In  the  lease,  and  that 
they  were  not  in  a  position  to  ask  relief  from 
a  court  of  equity.  If  he  also  found  that  they 
were  acting  in  bad  faith,  and  were  trying  to 
get  the  use  of  the  property  with  an  intention 
not  to  pay  for  it  either  as  purchasers  or  oth- 
erwise, we  cannot  say  that  his  decision  was 
wrong.  It  follows  that  the  decree  In  tills 
case  must  be  affirmed. 

The  next  action  Is  by  the  defendants  in  the 
former  suit  against  the  plaintiffs  In  that 
suit,  to  recover  rent  of  the  property  since  the 
expiration  of  the  lease.  Tbe  date  of  tbe  writ 
is  March  2,  1907.  The  case  was  submitted 
on  an  agreed  statement  of  facts,  with  power 
In  the  court  to  draw  Inferences,  and  it  comes 
here  upon  an  appeal  from  a  Judgment  for 
the  plaintiffs.  The  agreed  statement  con- 
tains facts  which  show  that  tbe  defendants, 
by  the  exercise  of  their  option,  came  Into 
possession  as  purchasers  under  the  contract, 
and  that  if  they  proceeded  promptly  to  pro- 
cure a  determination  of  the'prlce  and  a  trans- 
fer of  tbe  title,  they  would  not  be  liable  for  • 
rent  while  these  details  of  the  purchase  were 
being  arranged.  As  we  have  already  shown, 
they  might,  by  their  failure  to  proceed  to  have 
the  price  determined  within  a  reasonable  time, 
or  by  their  attempt  to  remain  In  possession  a 
long  time  without  completing  tbeir  purchase 
or  paying  rent  and  with  an  intention  not 
to  pay  the  price  unless  the  determination  of 
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It  should  tie  favorable  to  themselves,  lose 
their  right  to  hold  the  property  as  purchas- 
ers, or  to  set  ap  the  exercise  of  their  option 
against  the  contract  in  the  lease  to  pay  the 
"rent  as  above  stated,  and  as  al>ove  fixed  and 
determined,  for  such  farther  time  as  the  les- 
sees may  hold  the  same."  There  is  nothing  In 
the  agreed  facts,  excepting  mere  lapse  of  time 
without  obtaining  an  award,  which  tends  to 
show  that  the  defendants  lost  their  right  to 
liold  the  property  as  purchasers,  without  a 
payment  of  resat.  It  is  agreed  that  on  April 
1,  1905,  they  made  their  election  In  good 
faith.  The  bringing  by  the  defendant?  of 
the  bill  in  equity  now  before  us  Is  also  stat- 
ed, but  we  have  no  other  facts  which  tend 
to  sbow  that  the  defendants  liad  ceased  to 
act  In  good  faith,  or  had  failed  to  use  ef- 
forts to  obtain  an  award.  In  the  absence  of 
a  statement  of  particulars  or  further  facts, 
we  are  of  opinion  that  the  court  was  not 
warranted  in  finding  that  the  defendants  had 
lost  their  rights  as  purchasers,  and  were  to 
be  treated  as  in  possession  without  legal  jus- 
tification, subject  to  the  contract  which  we 
hare  already  quoted,  to  pay  rent  after  the 
expiration  of  the  lease.  The  statement  is  not 
fnll  enough  to  enable  the  court  to  determine 
the  rights  of  the  parties  from  the  facts  which' 
appear  of  record.  The  judgment  must  be  re- 
Tersed,  and  the  agreed  statement  of  facts  dis- 
cbarged  and  the  case  will  stand  for  trial. 

The  third  suit  is  a  summary  process  for 
the  possession  of  land,  brought  in  the  police 
court  of  Brocicton,  under  Rev,  Laws,  c.  181, 
against  the  defendants  in  the  last  suit.  The 
plaintiff  claims  under  a  lease  of  the  premises 
already  referred  to,  made  by  the  plaintiffs 
in  the  last  suit  on  the  19th  day  of  February, 
1907.  This  case  was  submitted  to  the  su- 
perior court  on  an  agreed  statement  of  facts,' 
with  no  power  to  draw  inferences,  and  was 
decided  for  the  plaintiff.  It  comes  to  this 
court  upon  an  appeal. 

ThlB  statement  of  facts  also  shows  that 
the  defendants,  at  the  expiration  of  the  lease, 
exercised  their  option  to  purchase  by  giving 
notice  of  their  election  and  appointing  a  ref- 
eree to  act  In  fixing  the  price.  If  nothing 
more  appeared,  their  subsequent  possession, 
at  least  for  a  reasonable  time,  would  be  re- 
ferred to  the  contract  to  purchase,  and  they 
would  t>e  In  as  purchasers,  and  not  as  lessees 
hoi  ding  over. 

The  summary  process  for  the  possession  of 
land  Is  of  very  limited  scope.  It  lies  if  there 
has  been  a  forceable  entry  into  lands  or  tene- 
ments, or  if  there  has  been  a  peaceable  entry 
and  the  possession  Is  unlawfully  held  by 
force,  or  if  the  lessee  of  lands  or  tenements, 
or  a  person  holding  under  him,  holds  posses- 
sion without  right  after  the  determination 
of  a  lease,  or  if  there  has  been  a  decree  for 
affirmation  and  registration  of  the  title  to 
land,  or  a  foreclosure  of  a  mortgage  of  land. 


The  only  ground  on  which  It  can  reasonably 
be  contended  that  the  present  suit  can  stand 
is  that  the  defendants  were  tenants,  holding 
possession  without  right  after  the  determina- 
tion of  the  lease.  Even  if  it  be  true  that  at 
common  law  their  equitable  right  .under  their 
contract  would  not  avail  as  against  a  writ 
of  entry  brought  to  enforce  a  legal  title,  their 
election  to  purchase  under  the  contract  and 
their  possession  only  as  pmrchasers  would 
take  them  out  of  the  category  of  lessees 
holding  possession  without  right  after  tjie 
determination  of  a  lease.  We  think  it  plain 
that,  as  against  a  purchaser  holding  right- 
fully under  such  a  contract,  a  summary  proc- 
ess for  possession  under  this  statute  will  not 
He.  Eieman  v.  Linnehan,  151  Mass.  543,  24 
N.  E.  907;  Lyon  v.  Cunningham,  136  Mass. 
532;  Dakin  v.  Allen,  8  Cusb.  33;  Dunham 
V.  Townsend,  110  Mass.  440;  Lamed  v. 
Clarke,  8  Cush.  29.  The  fact  that  there  had 
been  a  lease  which  had  expired,  did  not  bring 
them  within  the  statute,  so  long  as  they  elect- 
ed to  take  possession  under  the  contract  for 
purchase,  and  continued  to  do  everything  that 
ought  to  be  done  to  preserve  their  rights,  ac- 
cording to  the  rule  stated  In  Hood  v.  Hart- 
shorn, 100  Mass.  117-121, 1  Am.  Rep.  89. 

In  the  present  case,  like  the  one  last  con- 
sidered, there  Is  nothing  In  the  agreed  facts 
but  the  unexplained  failure  to  obtain  an 
award  that  shows  a  loss  of  the  right  of  the 
defendants  to  rely  upon  their  possession  un- 
der the  contract  of  purchase.  This  alone  is 
not  enough.  It'  follows  that,  upon  these 
facts,  they  do  not  appear  to  be  persons  hold- 
ing possession  without  right  after  the  deter- 
mination of  the  lease. 

But  the  agreed  statement  is  «itirely  barren 
of  any  information  In  regard  to  the  -conduct 
of  either  of  the  parties  in  reference  to  the 
causes  of  the  long  delay  without  a  determina- 
tion of  the  price  to  be  paid.  If  the  defend- 
ants, by  their  conduct,  lost  their  right  to  avail 
themselves  of  the  contract  for  a  purchase, 
then  they  were  within  the  provisions  of  this 
statute.  Their  election  to  buy  gave  them 
only  a  provisional  right  to  occupy  as  pur- 
chasers. Their  right  depended  upon  the  per- 
formance of  their  obligation  to  do  what  was 
necessary  for  the  consummation  of  the  con- 
tract within  a  reasonable  time.  On  their 
failure  to  do  this,  they  would  become  persons 
holding  over  without  right,  as  they  would 
have  been  if  they  had  not  made  an  election 
to  buy.  See  Gould  v.  Thompson,  4  Mete.  224 ; 
Dunham  v.  Townsend,  110  Mass.  440,  442. 
In  this  case  the  judgment  must  be  reversed 
and  the  agreed  statement  of  facts  discharged, 
leaving  the  case  to  stand  for  trial.  The  en- 
tries will  be: 

Decree  affirmed. 

Judgments  reversed  and  agreed  statement 
of  facts  discharged. 
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BROOKS  V.  SHAW  et  al, 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  27,  1008.) 

1.  Exceptions,  Bill  of— Filing— Redtjoihs 
TO  Wbitinq. 

Rev.  Laws,  c.  173,  §  106,  as  well  as  superi- 
or court  rule  44,  require  exceptions  to  be  reduced 
to  writing  and  filed  within  20  days  after  the 
verdict  or  finding  is  rendered  or  the  ruling  is 
given,  unless  further  time  is  allowed  by  the 
court  A  justice  of  the  superior  court  ordered 
that  defendants  be  defaulted  on  September  27, 
1906,  unless  a  certain  interrogatory  should  be- 
fore that  time  be  answered.  Defendants  claimed 
an  exception.  Subsequently  upon  the  filing  of 
an  unsatisfactory  answer  another  justice  of  the 
superior  court  on  motion  ordered  defendants  to 
further  answer  and  they  took  a  verbal  excep- 
tion to  the  order.  Another  incomplete  answer 
having  been  filed  on  November  1,  1006,  a  third 
justice  of  the  superior  court  ordered  a  further 
answer  filed,  and  exception  was  taken  to  the 
order.  The  case  was  tried  by  the  justice  who 
made  the  first  order,  and  the  only  bill  of  excep- 
tions was  allowed  by  him  on  Mny_  11,  1907. 
The  exceptions  were  not  filed  within  20  days 
after  the  ruling  and  it  did  not  appear  that 
any  further  time  was  allowed  for  filing  them. 
Held,  that  the  bill  of  exceptions  could  not  be 
considered  on  appeal. 

2.  Same— Embbacino  in   One  Bill  Excep- 
tions Taken  Befobe  Different  Justices. 

It  was  improper  to  embrace  in  the  single 
bill  exceptions  taken  at  different  stages  of  the 
case  before  different  justices,  since  the  allow- 
ance of  exceptions  by  any  other  than  the  jus- 
tice before  whom  they  are  taken  is  permitted 
only  in  case  of  that  justice's  disability,  death, 
or  resignatior.  as  expressly  provided  by  Rev. 
Laws,  c.  173,  1 108. 

3.  Same  —  Allowance  and  Filing  —  Statu- 
tory Provisions. 

Under  Rev.  Laws,  c  173,  (  106,  and  superi- 
or court  rule  44,  requiring  exceptions  to  be  re- 
duced to  writing  and  filed  within  20  days  after 
the  verdict  or  finding  is  rendered  or  the  ruling 
given,  etc.,  where  exceptions  are  taken  to  in- 
terlocutory orders,  the  aggrieved  party  jnnst  file 
his  bill  of  exceptions  and  have  it  allowed  by 
the  justice  of  whose  act  he  complains,  and  when 
the  case  is  ready  to  be  finally  disposed  of  in 
the  superior  court,  if  the  exceptions  are  over- 
ruled, all  bills  of  exception,  filed  both  as  to  in- 
terlocutory and  final  matters,  will  be  entered 
in  the  full  court. 

4.  Principal  and  Agent— Liability  of  Un- 
disclosed Principal. 

An  undisclosed  principal  may  be  charged 
with  responsibility  for  and  avail  himself  of  the 
benefit  of  the  acts  of  his  agent ;  and  hence, 
when  the  relationship  of  principal  and  agent  is 
found  to  exist  in  such  a  case,  the  ordinary  rules 
of  responsibility  of  the  principal  to  third  per- 
sons for  all  acts  of  bis  agent  within  the  appar- 
ent scope  of  his  authority  are  established. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  {§  513-520.] 

5.  Same. 

The  proprietor  of  a  local  express  company 
sold  the  business,  but  continued  to  act  as  the 
agent  of  the  buyers  with  authority  to  settle  for 
all  losses  not  exceeding  three  dollars.  An  ex- 
pensive dress  belonging  to  plaintiff  was  lost  by 
the  express  company,  and  the  agent,  who  dis- 
closed no  agency,  but  purported  to  act  as  prin- 
cipal, authorized  plaintiff  to  buy  a  new  one  at 
the  compaay's  expense.  Plaintiff  had  no  notice 
of  the  limitation  of  the  agput's  authority,  but 
was  under  the  impression  that  he  still  owned 
the  business.  Held,  that  the  company  was  lia- 
ble for  the  act  of  the  agent,  since  limitations,  as 
between  a  principal  and  agent  of  an  apparently 


general  authority,  not  brought  ^o  the  Lsowledge 
of  third  persons,  do  not  affect  such  persons' 
rights. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §§  513-^520.] 

Exceptions  from  Superior  Court,  Suffolk 
County;  William  Schofleld,  Judge. 

Action  by  Harriet  K.  Brooks  against  Ed- 
ward P.  Sbaw  and  others.  Findings  for  plain- 
tiff, and  defendants  except  Exceptions  over- 
ruled. 

Arthur  H.  Brooks,  for  plaintiff.  WiUlam 
B.  Buckminster,  for  defendants. 

RUGO,  J.     The  defendants  first  seek  to 
raise  questions  as  to  tbe  competency  of  an  in- 
terrogatory, wblcb  tbey  were  compelled  to 
answer.     The  plaintiff  objects  that  this  is. 
not  open.    The  record  discloses  that  the  mat- 
ter first  came  before  a  Justice  of  the  superior . 
court,  who  ordered  that  the  defendants  be 
defaulted  on  September  27th,  unless  the  In-- 
terrogatory  should  before  that  date  be  anr 
swered.    The  defendants  thereupon  claimed  an 
exception  to  said  order.    Thereafter,  the  an- 
swer not  being  satisfactory  nor  full,  a  motion 
was  made  before  another  Justice  of  the  su- 
perior court,  who  entered  an  order  requiring 
fhe  defendants  to  further  answer.    The  de- , 
fendonts  took  a  verbal  exception  to  this  or- 
der.   Another  incomplete  answer  having  been 
filed  by  the  defendants  on  November  1,  1906,. 
a  third  Justice  of  the  superior  court  ordered 
that  a  further  answer  be  filed,  and  to  this' 
order  an  exception  was  taken.    Thereafter  the 
cause  proceeded  to  trial  before  -the  Justice- 
who  made  the  first  order,  and  the  only  bill  of 
exceptions  was  allowed  by  him  on  the  11th 
day  of  May,  1007.    Upon  this  record  no  ex- 
ception respecting  the  interrogatories  Is  be- 
fore us.    The  statute  governing  this  question 
is  Rev.  Laws,  c.  173,  $  106,  and  rule  44  of 
the.  superior   court     Ttie   material  part   of  ■ 
the  rule  is:   "Exceptions  allowed  in  the  trial- 
of  a  civil  case  shall  be- reduced  to  writing  and 
filed,    ♦    •    ♦    within  twenty  days  after  the 
verdict  or  finding-  in  the  case  Is  rendered,  or 
after  the  opinion,  ruling,  direction,  or  Judg- 
ment excepted  to  in  a  case  not  on  trial  is< 
given,  unless  for  cause  shown  further  time 
is  allowed  by  the  court"    It  does  not  appear  • 
that  any  further  time  was  allowed  for  filing 
exceptions  in  this  case.    The  orders  excepted 
to  were  made  by  three  different  Justices  of 
the  superior  court.    It  is  Irregular  and  im- 
proper to  embrace  in  a  single  bill  exceptions- 
taken  at  different  stages  of  the  case  before 
different  magistrates.    The  only  provision  for 
an  allowance  of  exceptions  by  any  other  tlian 
the  Justice  before  whom  they  are  taken  is  in 
the  case  of  disability,  death  or  resignation, . 
as  provided  in  Rev.  Laws,  c.  173,  |  108.   More- 
over, the  rule  requiring  the  exceptions  to  be , 
filed  within  20  days  after  the  ruling  or  di- 
rection excepted  to  -yvas  not  complied,  with  as 
to  any  of  tbese  orders  to  answer  interroga- 
tories.   Where  exceptions  are  t^ken  to  Inter- 
locutory orders,  the  only  course  open,  con- 
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formable  to  the  statute  and  rule,  Is  for  the 
aggrieved  party  to  file  hla  bill  of  exceptions 
and  have  it  allowed  by  the  Justice  of  whose 
act  he  complains.  When  the  case  is  ripe  for 
final  Judgment,  or  in  a  condition  to  be  finally 
disposed  of  in  the  superior  court  if  the  ex- 
ceptions are  overruled,  then  all  bills  of  ex- 
ception flled  both  as  to  Interlocutory  and  final 
matters,  are  to  be  entered  in  .the  full  court 
Safford  t.  Knight,  117  Mass.  281;  Lowd  t. 
Brigham,  154  Mass.  107,  26  N.  B.  1004.  Jhe 
general  practice  has  been  In  conformity  with 
this  view.  Spinney  v.  Boston  Elevated  Ry., 
188  Mass.  30,  73  N.  E.  1021 ;  Toland  v.  Patoe 
Furniture  Co.,  179  Mass.  501,  61  N.  E.  52; 
Hancock  t.  Franklin  Ins.  Co.,  107  Mass.  113 ; 
Robblns  T.  Brockton  St.  By.  Co.,  ISO  Mass. 
61,  61  N.  E.  265;    Soebel  v.  Boston  Elevated 

Ry.  Co.,  196  Mass.  ,  83  N.  E.  3. 

The  trial  court  found  that  for  a  period  of 
many  years  prior  to  September  1,  1904,  one 
M.  M.  Sawln  carried  on  an  express  business 
between  Boston  and  Cambridge  under  the 
name  of  "Sawin's  Express,"  and  that  Herbert 
E.  Sawln  was  assistant  manager.  The  defend- 
ants acquired  the  business  in  September,  1904, 
and  continued  to  carry  It  on  under  the  name 
of  "Sawin's  Express"  In  the  same  manner  in 
which  it  had  been  carried  on  before,  without 
change  in  the  name,  lettering  on  wagons,  or 
billheads,  and  Herbert  E.  Sawln  was  contin- 
ued as  the  agent  at  Cambridge  in  charge  of 
the  business.  In  November,  1906,  a  dress  be- 
longing to  the  plaintiff  was  lost  while  being 
trimsported  by  Sawin's  Express  from  Boston 
to  Cambridge,  it  having  been  received  from 
the  consignor  on  a  contract  limiting  liability 
in  ease  of  loss  to  $50.  The  defendants  were 
unable  to  find  the  package,  and  Herbert  E. 
Sawln  in  a  conversation  with  an  agent  of  the 
plaintiff  said,  in  substance,  that  be  preferred 
that  the  plaintiff  should  get  a  new  dress 
rather  than  to  pay  for  the  one  that  was  lost, 
and  he  would  settle  for  it  At  the  time  of 
this 'conversation  neither  the  plaintiff  nor  her 
agent  had  any  knowledge  of  the  transfer  of 
Sawin's  Express  to  the  defendants,  but  be- 
lieved that  it  was  being  carried  on  by  the 
same  persons  as  before  the  sale.  Herbert  B. 
Sawln  disclosed  no  agency  and  purported  to 
act  as  principal,  but  in  fact  had  no  authority 
to  bind  the  defendants  by  the  proposition 
made,  his  instructions  being  to  refer  all 
claims  in  excess  of  $3  to  the  Boston  office. 
No  notice  of  this  limitation  of  authority  was 
brought  home  to  the  plaintiff  or  her  agent 
The,  court  further  found  that  Herbert  E. 
Sawln  in  dealing  with  the  plaintiff  and  her 
agent  was  In  fact  agent  for  the  defendants, 
who  were  undisclosed  principals,  and  ruled 
that  the  plaintiff  had  a  right  of  action  against 
the  defendants,  and  that  they  could  not  set 
up  tlie  limitation  which  they  had  Imposed 
upon  the  authority  of  Sawln  and  found  for 
the  plaintiff.  The  court  also  refused  to  rule 
tliat  if  at  the  time  of  the  promise  the  plaintiff 
and  her  agent  supposed  that  M.  M.  Sawin  was 
the    owner    of    Sawin's    E^xpress,    and    did 


not  understand  or  know  that  Herbert  E. 
Sawln  was  acting  for  the  defendants,  then 
the  plaintiff  was  bound  by  the  actual  author- 
ity of  Herbert  E.  Sawin.  The  defendants' 
exception  to  the  court's  refusal  and  to  the 
ruling  actually  made  brings  the  case  before 
ns.  The  defendants  held  out  Herbert  E. 
Sawln  as  their  agent  to  transact  their  busi- 
ness In  Cambridge.  He  had  express  author- 
ity to  settle  claims  not  exceeding  three  dol- 
lars. The  doctrine  that  an  undisclosed  prin- 
cipal may  be  charged  with  responsibility  for 
and  avail  himself  of  the  benefit  of  the  acts 
of  his  agent  is  well  settled.  Byington  v.  Simp- 
son, 134  Mass.  160,  45  Am.  Rep.  314.  It  fol- 
lows from  this,  that  when  the  relation  of  prin- 
cipal and  agent  is  found  to  exist,  the  ordi- 
nary rules  of  responsibility  of  the  principal 
to  third  persons  for  the  act  of  his  agent  are 
established.  The  principal  .Is  responsible  for 
all  acts  of  the  agent  within  the  apparent 
scope  of  his  authority,  or,  to  use  the  phrase 
of  Mr.  Justice  Holmes  In  5  Harvard  Law  Re- 
view, 1;  "If,  under  the  circumstances  Imown 
to  him,  the  obvious  consequence  of  the  prin- 
cipal's own  conduct  in  employing  the  agent 
Is  that  the  public  understand  him  to  have 
given  the  agent  certain  powers,  he  gives  the 
agent  those  powers.  •  *  •  An  agent's 
ostensible  powers  [are]  his  real  powers."  Um- 
itatlons  as  between  the  principal  and  agent  of 
an  apparently  general  authority,  not  bi-ought 
to  the  knowledge  of  third  persons,  do  not 
affect  the  rights  of  the  latter.  One  of  the 
usual  incidents  of  carrying  on  business  is  to 
settle  the  losses  that  occur  In  connection  with 
that  business.  By  an  arrangement  between 
the  defendants  and  Herbert  E.  Sawln,  the 
agent's  authority  as  to  losses  was  limited  to 
$3,  but  his  ostensible  powers  gave  no  notice 
of  any  limitation  upon  the  extent  of  his  au- 
thority in  this  respect.  Therefore  the  plain- 
tiff was  not  bound  by  It.  Watteau  v.  Fen- 
wlck,  [1893]  1  Q.  B.  D.  846;  Edmunds  v. 
Busheil,  L.  R.  1  Q.  B.  97 ;  Spurr  v.  Cass, 
L.  R.  5  Q.  B.  656;  Irwin  v.  Watson,  6  Q.  B. 
D.  414. 
Exceptions  overruled. 


(197  Masa.  696) 

CITY   OF   NEWBURYPORT  v.  FIDELITY 
MUT.  LIFE  INS.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  29,  1908.) 

1.  MCNICIPAI.       COBPORATIOnS   —   DiSBUBSE- 
MENTS. 

Where  the  treasurer  of  a  city  paid  life  in- 
surance premiams  with  checks  ijearing  the  nams 
of  the  city  and  signed  by  himself  as  treHsurer, 
the  insurance  company  was  charjfpd  with  no- 
tice that  it  was  receiving  for  his  individunl  debt 
funds  of  the  city,  and  the  city  was  entitled  to 
recover  the  amount  of  the  checks  from  the  in- 
surance company. 

2.  INSUBANCB— AQKNTS— NOTICK   TO   AOENT. 

Kev.  Laws,  c.  73,  {  73,  provides  that,  to 
constitute  notice  of  an  infirmity  in  a  negotiable 
instrument  or  defect  in  the  title  of  the  person 
negotiating  the  same,  the  person  to  Whom  it 
is  negotiated  must  have  had  actual  knowledge 
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of  the  Infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  takinf;  the  instrument 
amounted  to  bad  faith.  Held;  that  where  the 
treasurer  of  a  cit^  paid  life  insurance  premiums 
with  checks  bearing  the  name  of  the  city  and 
signed  by  him  as  treasurer,  and,  though  they 
were  not  made  payable  to  the  company,  they 
were  received  and  collected  by  its  agent,  the 
knowledge  of  the  agent  that  the  treasurer  was 
using  the  funds  of  the  city  for  individual  pur- 
poses was  imputable  to  the  insurance  company. 

3.  Municipal     Cobfobations  —  Disbuese- 

UENTS. 

The  negligence  of  the  auditing  officers  of 
the  city  in  not  sooner  discovering  that  the  treas- 
urer had  made  use  of  the  city's  funds  In  pay- 
ment of  the  premiums  was  not  available  as  a 
defense  in  an  action  by  the  city  to  recover  the 
funds  so  misappropriated. 

4.  Saub. 

The  fact  that  before  the  action  was  brought 
the  insurance  company  bad  distributed  the  mon- 
ey among  its  policy  holders,  so  that  it  had  no 
funds .  on  hand  to  meet  tlie  demands  of  the 
city,  was  no  defense. 
6.  Same— Actions— Evidence. 

Defendant  offered  to  prove  that  it  was  com- 
mon in  the  course  of  its  business  for  it  to  re- 
ceive checks  in  payment  .of  premiums  drawn  on 
funds  not  belonging  to  the  pei-son  making  the 
payment,  and  offered  to  prove  that,  if  defend- 
ant should  attempt  to  inquire  into  all  checks 
received  by  It  from  policy  holders  not  issued  in 
the  name  of  insured,  it  could  not  carry  on  its 
business,  as  such  inquiry  was  a  practical  im- 
possibility. Held,  that  the  offer  was  properly 
excluded. 
6.  Interest— Time  and  Computation. 

It  having  been  the  dnty  of  the  insurance 
company  to  return  the  funds  without  a  demand 
by  plaintiff,  it  was  liable  for  interest  from  the 
time,  when  the  money  was  received. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  29,  Interest,  9  100.] 

Exceptions  from  Superior  Court,  Suffolk 
County ;  Charles  A.  De  Courcy,  Judge. 

Action  by  the  city  of  Newburyport  against 
the  Fidelity  Mutual  Life  Insurance  Company. 
Judgment  in  favor  of  plaintiff,  and  defendant 
brings  exceptions.     Exceptions  overruled. 

One  of  the  offers  of  proof  referred  to  in 
the  opinion  was  as  follows:  Defendant  of- 
fered to  prove  that  It  was  very  common  in 
the  course  of  defendant's  business  for  It  to 
receive  checks  In  payment  of  premiums 
drawn  on  funds  not  belonging  to  the  per- 
sons making  the  payments. 

Robert  G.  Dodge,  George  H.  O'Connell,  City 
Sol.,  and  Charles  W.  Blood,  for  ■  plaintifT. 
Walter  I.  Badger  and  Wm.  Harold  Hitchcock, 
for  defendant 

HAMMOND,  J.  The  checks  were  on  their 
face  the  checks  of  the  plaintiff,  a  municipal 
corporation.  Carpenter  v.  Parnsworth,  106 
Mass.  561,  8  Am.  Rep.  360.  The  defendant 
therefore  must  be  held  to  have  known  this; 
and  it  knew  further  that  they  were  delivered 
to  the  defendant  in  payment  of  the  Individ- 
ual debt  of  the  treasurer.  In  short,  the  de- 
fendant knew  that  it  was  receiving  in  pay- 
ment of  the  individual  debt  of  the  treasurer 
checks  of  the  municipal  corporation,  and 
therefore  that  upon  the  face  of  the  transac- 
tion the  treasurer  was  using  the  funds  of  the 


city  to  pay  bis  own  debt  No  citation  of  au- 
thorities is  needed  in  support  of  the  prop- 
osition that  in  the  absence  of  proof  of  author- 
ity on  the  part  of  the  treasurer  such  a  check 
is  invalid.  The  payee  is  charged  with  no- 
tice of  a  possible  want  of  authority  on  the 
part  of  the  agent  or  officer  to  bind  the  prin- 
cipal, and  cannot  recover  upon  the  cbeds  or 
retain  the  proceeds  without  showing  that  the 
execution  of  the  paper  was  duly  authorized. 
And  this  would  be  so  irrespective  of  the 
question  whether  or  not  there  was  an  ordi- 
nance prohibiting  such  an  act.  If  there  has 
been  no  such  ordinance  the  principle  would 
have  been  applicable.  Prima  facie  and  on  its 
face  the  check  is  issued  without  authority. 

Although  it  was  not  made  payable  to  the 
defendant  yet  it  was  received  by  a  duly  au- 
thorized agent  of  the  defendant.  In  payment 
of  a  debt  due  to  It,  and  the  proceeds  were 
duly  credited  to  its  account ;  and  its  right  to 
hold  the  proceeds  is  based  only  upon  the  rati- 
fication of  the  act  of  its  agent  Under  these 
circumstances  the  knoM'ledge  of  its  agent  is 
the  knowledge  of  the  defendant  and  no  help 
for  the  defendant  Is  found  in  Rev.  Laws, 
c.  78, 1  73.  There  is  nothing  in  Fiiiebrovm  v. 
Hayward,  190  Mass.  472,  77  N.  B.  45,  relied 
upon  by  the  defendant  which  is  inconsistent 
with  this  view  of  the  law.  Not  to  mention 
other  material  distinctions  between  that 
case  and  this,  it  is  to  l>e  remembered  that 
here  we  are  dealing  with  the  acta  of  a  treas- 
urer of  a  city,  who  under  our  law  has  no  au- 
thority as  such  to  issue  commercial  paper. 
Abbott  V.  North  Andover,  145  Mass.  4S4,  14 
N.  E.  754.  Compare  also  Merchants'  National 
Bank  v.  Citizens'  Gaslight  Co.,  159  Mass.  fi05. 
34  N.  E.  1083,  38  Am.  St  Rep.  453. 

There  does  not  appear  to  have  been  any 
ratification  on  the  part  of  the  plaintiff.  The 
facts  were  not  known.  The  negligence  of 
the  auditing  officers  of  the  plaintiff.  If  any 
there  were,  Is  not  available  as  a  defense  to 
the  defendant 

It  is  strongly  argued  by  the  defendant  ttiat 
before  the  suit  was  brought  it  had  distributed 
the  money  among  its  policy  holders,  so  that 
it  has  no  fund  on  hand  to  meet  this  demand. 
But  the  answer  is  that  it  took  tlie  money 
with  full  knowledge  of  the  very  infirmity  in 
its  title  to  It  upon  wtiich  the  plaintiff  bases 
the  right  to  recover.  It  must  be  held  to  have 
paid  over  at  its  own  risk.  In  law  it  held 
the  money  for  the  plaintiff,  and  it  cannot  re- 
lieve Itself  from  responsibility  by  a  divi- 
sion of  it  among  its  policy  holders. 

From  the  above  considerations  it  follows 
that  as  to  all  thei requests  for  ruling,  so  far 
as  they  respect  the  question  of  liability,  no 
error  appears  in  the  action  of  the  trial  court 

The  defendant  excepted  to  the  exclusion 
of  certain  evidence  offered  by  it  The  first 
offer  was  properly  excluded.  The  evidence 
was  offered  as  bearing  upon  the  question  of 
constructive  notice.  But  it  could  not  affect 
the  question  of  actual  notice  in  this  case  and 
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was  Imiaateria].  The  exception  arising  upon 
the  second  offer  was  waived. 

As  to  the  third  offer,  which  was  to  prove 
that  "If  the  defendant  should  attempt  to  in- 
quire into  ail  checks  which  are  received  by 
It  from  the  holder  of  policies  for  the  pay- 
ment of  premlnms  which  are  not  issued  In 
the  name  of  the  assured,  it  could  not  carry  on 
its  business,  as  such  Inquiry  was  a  practical 
impoesibility,"  the  answer  would  seem  to 
be  that,  if  the  defendant  cannot  carry  on  Its 
bnsineas  under  the  general  laws  of  the  land 
without  risk,  it  had  better  conclude,  not  that 
the  law  Is  to  be  changed  for  its  particular 
benefit,  but  that  it  must  either  assume  the 
risks  or  stop  the  business. 

The  subject  contained  in  the  fourth  offer 
)iaa  been  covered,  and  no  further  comment 
need  be  made  on  it  The  court  properly  ex- 
cluded all  the  evidence  contained  in  the  four 
offersL 

There  remains  the  question  of  Interest 
The  defendant  received  the  money  of  the 
plaintiff  In  payment  of  the  individual  debt 
of  the  treasurer.  It  knew  this.  Such  a  re- 
ceptlom  of  the  money  was  a  fraud  upon  the 
plaintiff.  The  money  was  wrongfully  re- 
reived,  and  with  notice  of  the  defect  in  the 
title.  It  was  the  duty  of  the  defendant  to 
return  it  where  it  belonged,  and  that  without 
a  demand  by  the  plaintiff.  Under  these 
drcumstanoes  Interest  should  be  charged 
from  the  time  when  the  money  was  received. 
Dodge  T.  Perkins,  9  Pick.  868,  and  cases 
there  cited;  Atlantic  Bank  v.  Harris,  118 
Mass.  147;  Wood  v.  Robblns,  11  Mass.  504, 
6  Am.  Dec.  182;  Gale  v.  Chase  Bank,  104 
red.  214,  43  C.  C.  A.  49C;  Reynolds  Ele- 
vator Co.  V.  Merchants'  Nat.  Bank,  55  App. 
DIv.  1.  67  N.  Y.  Supp.  397 ;  Rogers  v.  Better- 
ton.  93  Tenn.  630,  27  S.  W.  1017. 

Exceptions  overruled. 


(US  Maaa.  60) 

MOORE  V.  CURRAN  et  al. 

(Supreme  Jndicial  Court  of  Massathasetts. 

Suffolk.    Feb.  29.  1908.) 

Master  and  Sbbvakt— Fellow  Servants. 

An  engineer  operating  a  hoisting  engine, 
naed  in  unloading  a  vessel,  was  a  fellow  serv- 
ant with  a  longshoreman  injured  by  the  engi- 
neer's negligent  operation  of  the  engine,  though 
the  ref^Iar  superintendent  was  alraent  at  the 
time  of  the  accident 

Exceptions  from  Superior  Court,  Suffolk 
County;   Franklin  O.  Fessenden,  Judge. 

Action  by  Susan  E.  Moore,  as  administra- 
trix of  the  estate  of  Nathaniel  H.  Moore,  de- 
ceased, against  Arthur  D.  Curran  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
exertions.     Exceptions  overruled. 

George  H.  Mellen,  for  plaintiff.  Walter  I. 
Badger  and  Wm.  Harold  Hitchcock,  for  de- 
fendants. 

HAMMOND,  J.    There  was  evidence  that 
the  tub,  having  been  hoisted  perhaps  a  little 
84  N.E.-8 


higher  than  usual,  stuck,  and  that  while  the 
engineer  was  attempting  to  lower  it.  It  sud- 
denly fell  upon  the  staging  with  such  force 
as  to  break  it  down;  and  the  plaintlfrs  in- 
testate, who  was  standing  upon  the  staging, 
was  precipitated  into  the  hold  of  the  vessel, 
thereby  receiving  injuries  which  resulted  in 
his  death. 

There  was  no  evidence  of  the  Incompetency 
of  the  engineer,  nor  of  a  failure  to  maintain 
machinery  and  appliances  in  proper  repair. 
The  machine  always  had  worked  well,  and 
immediately  after  the  accident  continued  to 
work  well.  There  is  no  contention  by  the 
plaintiff  that  it  was  not  suitable  for  the  pur- 
pose if  in  proper  repair.  If  there  was  any 
negligence  it  was  that  of  the  engineer  in  the 
manner  In  which  he  handled  the  "friction" 
and  the  brake.  It  is  urged  that  White,  the 
regular  superintendent  being  absent  at  the 
time  of  the  accident,  was  acting  superintend- 
ent and  hence  the  defendants  were  respon- 
sible for  his  negligence.  But  the  -  manual 
labor  of  running  the  engine  was  not  an  act 
of  superintendence.  As  to  that  he  was  a  fel- 
low servant.  Nor  does  the  evidence  warrant 
the  conclusion  that  the  decision  to  start  the 
engine  In  a  proper  way  was  a  negligent  act 
See  McPhee  v.  Xew  England  Structural  Co., 
188  Mass.  141,  74  N.  E.  303,  and  cases  cited, 
for  illustrations  of  the  difference  between 
acts  which  are  of  superintendence  and  those 
which  are  not,  so  far  as  material  to  the  lia- 
bility of  an  employer. 

There  being  no  evidence  of  negligence  of 
the  defendants,  the  order  directing  a  verdict 
for  them  was  right 

Exceptions  overruled. 


(198  Mass.  41) 

R.  H.  WHITE  CO.  V.  JEROME  H.  REMICE 
&  CO. 

(Supreme  Judicial  Court  of  MassachuBetts. 
Suffolk.    Feb.  29,  1908.) 

1.  Licenses  —  Dkpabtment  Stobb  Space  — 

contbact— constbuction. 

A  contract  for  allot  ment  of  a  "location" 
in  plaintiff's  department  store  to  defendant, 
within  which  defendant  was  to  operate  a  music 
department,  provided  that  defendant  should  not 
assign  or  transfer  "this  lease  or  contract,  or 
sublet  such  premises,  nor  any  part  of  the  same." 
and  that  in  case  of  breach  plaintiff  should  have 
the  right  to  "re-enter  said  premises  and  re- 
move" defendant  and  its  property.  Another 
clause  declared  that  under  certain  circum- 
stances plaintiff  should  have  the  right  to  de- 
clare the  contract  void,  re-enter,  and  remove  de- 
fendant and  its  property  therefrom.  Beld,  that 
such  contract  conferred  on  defendant  no  interest 
in  the  land,  and  was  not  a.  lease,  but  a  mere 
license. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  32,  Licenses,  §  98.1 

2.  Contkacts—Bbeach— Remedies— Time  to 

Sue. 

Where  a  license  of  a  music  department  lo- 
cation in  a  department  store  prohibited  an  as- 
signment or  subletting,  and  provided  that  in 
case  of  breach  the  licensor  should  be  entitled  to 
re-enter  and  remove  the  licensee  and  its  prop- 
erty therefrom,  a  sale  and  transfer  of  the  li- 
censee's rights  under  the  contract  without  the 
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licensor's  consent  constituted  a  breach  of  the 
contract,  entitling  the  licensor  to  consent  to  a 
rescission,  or  to  sue  at  once  before  the  expira- 
tion of  the  contract  term  and  recover  full  dam- 
ages, without  continuing  to  hold  himself  ready 
to  perform. 

3.  Same— CONSTBtJCTiON— Rescission. 

Where  a  license  of  space  in  a  department 
store  provided  that  on  violation  by  the  licensee 
of  any  of  the  agreements  in  the  contract  the  li- 
censor should  be  entitled  forthwith  to  declare 
the  contract  void  and  re-enter  and  remove  the 
licensee  and  its  property  therefrom,  such  clause 
entitled  the  licensor  to  rescind  and  eject  the 
licensee  at  once  in  case  of  a  breach  of  contract, 
regardless  of  the  gravity  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §|  1174-1178.] 

4.  Same— NOTICB. 

A  license  of  space  in  a  department  store 
provided  against  assignment  by  the  licensee,  and 
declared  that  in  case  of  a  breach  by  the  licensee 
the  licensor  should  be  entitled  to  declare  the 
contract  void  and  re-enter  the  premises,  etc.  An 
assignment  having  been  made  by  the  licensee  in 
violation  thereof,  the  licensor  wrote  the  licensee 
that  the  assignment,  constituting  a  violation  of 
the  contract,  rendered  it  void,  that  the  licensee 
would  be  held  responsible  in  damages  for  break- 
ing the  contract,  and  that  the  licensor's  failure 
to  oppose  the  removal  of  the  goods  by  the  as- 
signee should  not  be  considered  a  waiver  of  the 
licensor's  claim.  Held,  that  such  letter  did  not 
constitnte  an  election  by  the  licensor  to  rescind, 
but  was  a  mere  assertion  of  the  licensor's  right 
under  the  general  law  to  recover  full  damages 
for  the  licensee's  breach  of  contract. 

5.  Damages— CoNTEACT— Breach. 

Where,  after  breach  of  a  license  of  space 
in  a  department  store  by  an  assignment  of  the 
licensee's  rights  without  the  licensor's  consent, 
the  latter  notified  the  licensee  that  the  assign- 
ment rendered  the  license  null  and  void  and  that 
damages  for  breach  of  the  license  would  be 
claimed,  the  licensor  was  entitled  to  recover  the 
loss  of  rentals  for  the  remainder  of  the  contract 
term,  having  performed  its  duty  to  exercise  rea- 
sonable diligence  to  use  the  abandoned  space  so 
as  to  decrease  the  damages. 

Exceptions  from  Superior  Court,  Suffolk 
County;  J.  Fox,  Judge. 

Action  by  the  R.  H.  White  Company  against 
Jerome  H.  Remlck  &  Co.  Judgment  for  plain- 
tiff for  less  than  relief  demanded,  and  it 
brings  exceptions.     Sustained. 

Plaintiff  was  a  corporation  operating  a 
department  store  in  Boston,  and  defendant 
was  a  corporation  engaged  in  publislilng  and 
selling  slieet  music.  On  or  about  August 
30,  1904,  defendant,  then  doing  business  un- 
der the  name  of  Shapiro,  Remiek  &  Co.,  con- 
tracted with  plaintiff  in  writing  to  place  its 
goods  and  fixtures  in  plaintiff's  store  and 
maintain  the  music  department  in  conformi- 
ty to  the  terms  of  the  agreement  The  agree- 
ment referred  to  was  as  follows : 

"This  agreement,  made  and  entered  into 
this  thirtieth  day  of  August,  A.  D.  1904,  by 
and  between  R.'  H.  White  Company,  a  corpo- 
ration located  at  Boston,  Massachusetts,  par- 
ty of  the  first  part,  and  Shapiro,  Remick  & 
Co.,  a  corporation  of  the  state  of  New  Xork 
wltji  its  principal  business  and  executive  of- 
fices located  at  Detroit,  Michigan,  party  of 
the  second  part,  witnesseth: 

"First.  Party  of  the  first  part  for  and  in 
consideration  of  the  sums  of  money  herein- 


after agreed  to  be  paid,  and  further  in  con- 
sideration of  the  stipulations,  conditions  ana 
agreements  to  be  kept  and  performed  by  par- 
ty of  the  second  part,  as  hereinafter  set 
forth,  does  hereby  give  and  grant  unto  par- 
ty of  the  second  part  the  exclusive  license 
and  privilege  of  selling  and  dealing  in  sheet 
music,  and  for  no  other  purposes,  within  the 
premises  of  R.  H.  White  Company  in  tke 
city  of  Boston,  for  a  period  of  two  years 
from  and  after  October  1,  1904,  unless  ter- 
minated as  berebiafter  provided;  the  loca- 
tion to  be  assigned  to  party  of  the  second 
part  upon  the  balcony  floor  of  the  building  of 
party  of  the  first  part,  such  space  to  be  sub- 
stantially forty  feet  In  length. 

"Second.  Party  of  the  second  part  shall 
turn  in  to  the  cashier  of  party  of  the  first 
part,  directly  or  through  the  pneumatic  tube 
system  now  in  use  and  operation  in  the  build- 
ing of  party  of  the  first  part,  cash  from  all 
sales  as  fast  as  received  by  party  of  the 
second  part,  its  agents  or  employ^  in  its 
business  aforesaid;  and  party  of  the  first 
part  shall  pay  over  to  party  of  the  second 
part  on  the  5th  day  of  each  month  the  re- 
ceipts for  tiie  preceding  month.  No  charge 
shall  be  made  by  party  of  the  first  part  for 
services  of  its  cashier  or  accounting  depart- 
ment in  handling  said  funds. 

"Third.  Party  of  the  second  part  agrees 
that  it  will  make  all  purchases  of  stock  for 
said  business,  and  all  contracts  for  services 
of  its  employes,  and  other  contracts  involv- 
ing obligations  upon  its  part.  In  its  own 
name,  and  it  Is  specifically  agreed  that-  by 
virtue  of  this  contract,  party  of  the  second 
part  acquires  no  right  or  authority  whatever 
to  make  purchases  or  enter  into  any  contract 
whatsoever  in  the  name  of  the  party  of  the 
first  part,  or  to  bind  party  of  the  first  part 
by  any  contracts  whatsoever.  It  is,  however, 
further  agreed  that  in  the  sale  of  sheet  mu- 
sic, as  herein  provided,  party  of  the  second 
part  shall  use  the  name  of  'R.  H.  White  Com- 
pany Music  Department'  only  and  in  adver- 
tising sales  of  such  goods  shall  use  the  ad- 
vertising trade-mark  of  party  of  the  first 
part  exclusively;  and  that  no  other  name, 
word  or  trade-mark  shall  be  used  by  it  in 
that  connection.  Party  of  the  second  part 
further  agrees  that  after  the  termination  of 
this  contract  It  will  not  thereafter  in  any 
wise  make  any  use  of  the  name  of  R.  H. 
White  Company  or  its  trade-marks. 

"Fourth.  Party  of  the  second  part  agrees 
to  expend  In  newspaper  advertising  in  the 
city  of  Boston,  Massachusetts,  for  such  mu- 
sic department,  an  amount  at  least  equal  to 
five  per  cent  (5% )  of  the  gross  amount  of  its 
sales. 

"Fifth.  Party  of  the  second  part  agrees  to 
place  Its  •  merchandise  in  the  store  of  the 
party  of  the  first  part  without  cost  or  ex- 
pense to  party  of  the  first  part  for  freight 
or  drayage  thereon ;  to  keep  the  same  at  all 
times  insured;  to  pay  its  ratable  proportion 
of  any  license  fees  which  may  be  required 
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for  conducting  business  In  said  space;  and 
to  pay  all  taxes  which  may  be  assessed  against 
Its  stock  of  goods,  Including  Its  proportion- 
ate share  ot  taxes  assessed  upon  the  stock 
of  goods  of  party  of  the  first  part,  provided 
said  goods  of  party  of  the  second  part  shall 
be  included  in  said  assessment. 

"Sixth.  Party  of  the  second  part  agrees 
to  mark  all  its  goods  In  plain  selling  figures ; 
tbat  It  and  its  employes  will  and  shall  in  all 
respects  conform  to  the  rules  and  regulations 
of  party  of  the  first  part  made  for  the  gov- 
ernment of  Its  employes,  and  for  the  conduct 
of  Its  business,  and  that  It  and  its  employes 
,shaU  and  will  abide  by  all  rules  which  may 
in  the  future  be  established  by  party  of  the 
first  part  therefor.  Party  of  the  second  part 
also  agrees  that  In  case  any  of  Its  agents  or 
employ6a  fail  to  satisfy  party  of  the. first 
part,  said  party  of  the  first  part  shall  dis- 
charge such  agent  or  employ^  In  case  of 
the  dissatisfaction  of  any  customer  of  the 
music  department,  as  aforesaid,  party  bf  the 
first  part  shall  have  the  right,  under  this 
contract,  in  Its  Judgment,  to  satisfy  such  cus- 
tomer, and  any  expense  which  may  be  found 
necessary  to  that  end,  party  of  the  first  part 
Is  authorized  to  charge  against  party  of  the 
second  part,  and  to  deduct  the  same  from  the 
amonnts  to  be  turned  over  to  party  of  the 
second  part  under  this  contract 

"Seventh.  The  receiving  clerks  of  party 
of  the  first  part  shall  receive,  during  the  con- 
tinnance  of  this  contract,  all  freight  of  par- 
ty of  the  second  part  for  its  use  without 
diarge  for  their  services,  in  so  doing. 

"Eighth.  Party  of  the  second  part  shall 
famish  its  own  fixtures  In  the  space  alotted 
to  it  for  the  transaction  of  its  business,  which 
fixtures  shall  conform  in  general  style,  height 
and  appearance  with  the  other  fixtures  on 
said  bal«my. 

"Ninth.  Party  of  the  second  part  hereby 
agrees,  in  consideration  of  the  premises  and 
of  the  rights  and.  privileges  hereby  granted, 
to  pay  to  party  of  the  first  part  a  minimum 
rental  of  three  thousand  dollars  ($3,000.00) 
per  year  in  equal  monthly  Installments  of 
two  hundred  and  fifty  dollars  ($250.00)  each 
*  in  advance  on  the  1st  of  each  month,  com- 
mencing October  1,  1904.  It  Is  further  agreed 
that  if  the  said  sum  of  three  thousand  dol- 
lars should  be  less  than  an  amount  equal  to 
fifteen  per  cent.  (15%)  of  the  gross  sales 
of  said  music  department,  that  party  of  the 
second  part  shall  pay  to  party  of  the  first 
part.  In  addition  to  the  sum  of  three  thou- 
sand dollars  ($3,000.00)  as  aforesaid,  an 
amount  equal 'to  the  difference  between  said 
snm  of  three  thousand  dollars  and  fifteen 
per  cent  of  the  .gross  sales,  as  aforesaid;  the 
gross  sales  shall  be  computed  and  settlement 
made  in  accordance  with  this  agreement  on 
March  30,  1905,  September  30,  1905,  March 
30,  1906,  and  September  30,  1906. 

"Tenth.  Party  of  the  first  part  shall  not 
be  liable  to  party  of  the  second  part  for  any 
damage  done  or  caused  by  plumbing,  water, 


gas,  or  steam  pipes  of  any  kind  or  nature, 
or  by  the  i^ursting,  leaking  or  running  of  any 
waste  stand  or  waste  water  in  or  about  said 
place,  or  any  part  thereof,  nor  from  any 
damage  arising  from  the  neglect  of  any  oc- 
cupants of  said  building,  nor  from  any  dam- 
age or  loss  of  goods  arising  from  the  use  of 
elevators  of  party  of  the  first  part  provided 
due  care  and  precaution  shall  be  taken  by 
party  of  the  first  i>art 

"Eleventh.  In  case  of  the  bankruptcy  or 
Insolvency  of  party  of  the  second  part  or  of 
its  failing  to  meet  and  pay  its  obligations  as 
the  same  mature,  this  contract  shall  cease 
and  terminate,  and  party  of  the  second  part 
or  Its  assignees  shall  remove  the  stock  on 
hand  within  thirty  days'  time  after  notice 
by  party  of  the  first  part  In  case  of  default 
in  the  removal  of  said  stock,  as  aforesaid, 
party  of  the  first  part  Is  authorized  to  take 
possession  of  the  space  allotted  to  second 
party  for  said  business  without  legal  proceed- 
ings, and  to  remove  the  said  property  to  a 
safe  place  for  the  benefit  of  its  owners. 

"Twelfth.  It  Is  further  agreed  that  in  the 
event  of  partial  destruction  by  fire,  the  ele- 
ments, or  the  act  of  God,  of  the  premises 
aforesaid,  of  .that  portion  thereof  occupied  by 
party  of  the  second  part,  hereunder,  so  that 
party  of  the  second  part  shall  be  unable  to 
occupy  the  same  for  Its  said  business,  then 
the  further  payment  of  money  or  remunera- 
tion by  party  of  the  second  part  to  party  of' 
the  first  part  shall  cease  from  the  date  of 
such  partial  destruction  until  the  premises 
occupied  by  party  of  the  second  part  are  re- 
paired and  restored.  In  the  event  of  the 
total  destruction  of  said  premises  by  fire,  the 
elements,  or  the  act  of  God,  or  that  portion 
thereof  in  which  said  business  of  party  of 
the  second  part  shall  be  located,  then  this 
agreement  shall  be  terminated  and  annulled, 
and  the  payment  of  all  money  or  remunera- 
tion thereunder  shall  cease  from  and  after 
the  time  of  such  destruction. 

"Thirteenth.  Party  of  the  second  part  fur- 
ther covenants  that  it  will  not  assign  or 
transfer  this  lease  or  contract  or  sublet  said 
premises,  nor  any  part  of  the  same,  and  that 
In  case  said  party  of  the  second  part  shall 
violate  this  covenant  and  agreement,  party  of 
the  first  part  shall  have  the  right  to  re-enter 
said  premises  and  remove  party  of  the  sec- 
ond part  and  its  property. 

"Fourteenth.  It  Is  further  agreed  that  in 
case  of  the  violation  by  party  of  the  second 
part  or  any  of  Its  agents  or  employes,  of  any 
of  its  agreements  in  this  contract  contained, 
party  of  the  first  part  shall  have  the  right 
forthwith  to  declare  this  contract  null  and 
void,  and  to  re-enter  the  premises  above  de- 
scribed and  remove  party  of  the  second  part 
and  Its  property  therefrom. 

"In  witness  whereof  said  parties  have  here- 
unto set  their  hands  in  duplicate  the  day  and 
year  first  above  written." 

The  music  department  failed  to  pay,  where- 
upon defendant  sought  to  induce  plaintiff  to 
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reU«Te  It  from  tbe  contract,  but  being  unable 
to  do  80  defendant  on  March  16,  1906,  execut- 
ed an  assignment  and  bill  of  sale  of  all  of  Its 
stock  in  Bucb  music  department,  and  an  as- 
signment of  all  its  rights  under  the  agree- 
ment existing  between  plaintiff  and  defend- 
ant in  r^ard  to  the  maintenance  of  such 
music  department  to  one  William  H,  Phillips, 
who  presented  the  assignment  to  plaintiff, 
whereupon  plaintiff  wrote  defendant  that  the 
assignment  was  in  violation  of  the  thirteenth 
article  of  the  agreement  prohibiting  assign- 
ment or  transfer  of  the  contract,  or  subletting 
of  tbe  premises  and  refusing  to  recognize 
Mr.  Phillips  as  entitled  to  any  rights  there- 
under, whereupon  defendant's  attorney  wrote 
plaintiff  a  letter  containing  the  following 
quotation:  "Whether  or  not  the  agreement 
of  August  30,  1904,  mentioned  in  your  favor 
prohibits  my  client  from  assigning  or  trans- 
ferring the  contract,  or  prohibits  a  subletting 
is  a  matter  which  they  are  ready  to  contest 
with  you,  as  also  their  liability  under  said 
contract  with  you  of  August  30,  1904,  as  they 
do  not  Intend  to  proceed  personally  any  fur- 
ther under  the  said  contract  or  to  make  you 
any  payments  thereunder" — after  which  plain- 
tiff notified  defendant  that  the  sale  and  as- 
signment constituted  a  violation  of  the  con- 
tract and  rendered  it  void,  and  that  plaintiff 
should  hold  defendant  responsible  in  dam- 
ages for  breaking  tbe  contract,  also  that  plain- 
tiff's failure  to  oppose  the  removal  of  the 
fixtures  and  goods  by  Phillips  should  not  be 
considered  a  waiver  of  plaintiff's  claim  for 
breach  of  such  contract 

Hutchins  &  Wheeler,  for  plaintiff.  Thomas 
3.  Barry  and  Benjamin  Dellhelm,  for  defend- 
ant 

HAMMOND,  J.  Although  the  contract  pro- 
vides for  the  allotment  of  a  "location"  tn  the 
platatiff'B  store  within  which  tbe  license  to 
sell  music  shall  be  exercised  by  the  defend- 
ant and  although  in  the  thirteenth  clause  the 
licensee  covenants  that  "it  will  not  assign  or 
transfer  this  lease  or  contract  or  sublet  said 
premises,  nor  any  part  of  the  same,  and  that 
In  caee  said  party  of  the  second  part  [the 
licensee]  shall  violate  this  covenant  and  agree- 
ment, party  of  the  first  part  shall  have  the 
right  to  re-enter  said  premises  and  remove 
party  of  the  second  part  and  its  property,'" 
and  although  In  tbe  fourteenth  clause  it  is 
provided  that  under  certain  circumstances 
therein  set  forth  "party  of  the  first  part  shall 
have  the  right  forthwith  to  declare  this  con- 
tract null  and  void,  and  to  re-enter  the  prem- 
ises above  described  and  remove  party  of  the 
second  part  and  its  property  therefrom,"  still 
the  contract  gives  no  interest  in  the  land.  It 
is  not  a  lease,  but  a  license;  and  tbe  use  of 
those  terms  which  are  appropriate  and  com- 
mon in  leases  cannot  change  its  real  nature 
in  that  respect. 

By  its  conveyance  to  Phillips  of  its  rights 
under  this  contract  and  of  Its  stock  of  music 


then  In  tbe  plaintiff's  store,  tbe  defendant 
violated  the  thirteenth  clause  of  the  contract; 
and  by  its  letter  to  tbe  plaintiff  under  date 
of  March  28,  1906,  it  notified  the  plaintiff  that 
whether  or  not  the  contract  prohibited  It 
"from  assigning  or  transferring  the  contract," 
or  prohibited  "a  subletting  •  •  «  [was] 
a  matter  which  •  •  •  [it  was]  ready  to 
contest  with  •  •  *  [the  plaintiff]  as  also 
*  •  •  [its]  liability  under  said  contract 
with  •  *  •  [the  plaintiff]  of  August  30, 
1904,  as  *  *  •  [it  did]  n3l  intend  to  pro- 
ceed personally  any  further  under  said  con- 
tract nor  to  make  •  •  •  [the  plaintiff] 
any  payments  thereunder." 

Upon  tbe  receipt  of  this  letter  tbe  plaintiff  ~ 
was  face  to  face  with  the  following  state  of 
things:  The  contract  had  several  months 
longer  to  run.  The  defendant  had  sold  to 
Phillips  its  stock  and  fixtures  then  ,in  the 
plaintiff's  store,  together  with  tbe  "good  will 
of  the  trade  and  business  of  the  music  de- 
partment of  said  store  and  the  trade  name," 
and  had  assigned  and  transferred  to  him  all 
its  "right  title  and  interest  in  and  to"  ttie 
contract;  and  It  bad  given  to  the  plaintiff 
notice  of  this  transaction  with  Phillips,  and 
also  that  it  was  ready  to  contend  that  the 
transaction  was  not  prohibited  by  tbe  con- 
tract; and  further,  that  it  intended  to  con- 
test its  liability  under  the  contract  and  in 
any  event  would  go  on  no  furtlier. 

Tbe  plaintiff  did  not  want  Phillips  in  the 
place  of  the  defendant  and  declined  to  recog- 
nize him.  In  its  letter  of  March  23,  1906,  It 
says  that  it  looks  to  tbe  defendant  "to  pro- 
tect the  conditions  of  tbe  contract"  Tbe 
transaction  with  Phillips  was  a  plain  viola- 
tion  of  the  thirteenth  clause.  Tbe  defend- 
ant had  not  only  broken  the  contract  but  re- 
fused to  go  on  further  with  it.  The  breach 
went  to  the  essence  of  tbe  contract 

Under  ttiese  circumstances  what  could  the 
plaintiff  do?  Where  a  breach  goes  to  tbe 
very  essence  of  the  contract  or  where  a  party 
utterly  refuses  to  proceed  further  under  it, 
the  Innocent  party  may  on  the  one  hand 
consent  to  a  rescission  or  consent  that  it  shall 
no  longer  be  binding  in  force  and  release  the 
party  who  has  repudiated  it  or  on  the  other  ' 
hand  he  may  hold  the  guilty  party  to  the 
contract  and  sue  for  damages.  And  he  may 
bring  bis  action  at  once,  even  l>efore  the  ex- 
piration of  the  time  during  which  the  con- 
tract was  to  run,  and  recover  full  damages. 
Nor  is  he  compelled  to  hold  himself  really 
to  perform.  The  utter  refusal  of  the  other 
party  to  go  on  excuses  him  from  holding  him- 
self In  readiness.  Indeed  in  many  cases  it  ia 
bis  duty  to  make  a  reasonable  use  of  his  time 
and  opportunity  so  as  to  reduce  the  damages. 
Parker  v.  Russell,  133  Mass.  74;  Paige  t. 
Barrett  151  Mass.  67,  23  N.  B.  725;  Cutter 
V.  Gillette,  163  Mass.  95,  S9  N.  E.  1010;  Speirs 
V.  Union  Drop  Forge  Co.,  174  Mass.  175,  54 
N.  E.  497;  Id.,  180  Mass.  87,  61  N.  B.  825. 
and  cases  cited.  See,  also,  National  Machine 
&  Tool  Co.  V.  Standard  Shoe  Machinery  Co> 
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181  M&88.  275,  es  N.  E.  900.  It  Is  to  be  not- 
ed that  the  plaintiff's  rlgtit  to  take  either  one 
of  these  courses  Is  not  based  upon  the  four- 
teenth clause  of  the  contract,  but  upon  the 
general  principles  of  law  applicable  to  con- 
tracts of  this  kind.  Bat  this  right  to  regard 
the  contract  as  wholly  repudiated  and  to 
bring  an,  action  for  full  damages  does  not 
arise  upon  every  breach  of  a  contract  A 
breach  may  be  so  slight  as  not  to  go  to  the 
essence  of  the  contract,  In  which  case  the 
only  remedy  of  the  injured  party  may  be  an 
action  of  damages  for  that  breach.  A  very 
familiar  Illustration  of  this  principle  may  be 
found  lo  actions  upon  building  contracts. 

The  purpose  of  the  insertion  of  the  four- 
teenth clause  was  doubtless  to  avoid  any 
question  as  to  whether  the  breach  (if  any 
should  occur)  was  of  such  gravity,  or  bore 
such  a  relation  to  the  essence  of  the  con- 
tract as  to  Justify  a  rescission  of  it  by.  the 
party  of  the  first  part,  and  also  to  authorize 
It  even  upon  the  slightest  deviation  from  the 
contract  to  eject  at  once  the  party  of  the 
Eecond  part.  That  at  any  rate  was  the  legal 
effect  of  the  clause.  The  relation  of  the  par- 
ties was  such  as  manifestly  to  make  such  a 
provision  desirable,  at  least  so  far  as  re- 
spects the  party  of  the  first  part  It  was  not 
needed  for  the  case  of  any  such  actual  re- 
fusal to  go  on  as  appears  In  this  case,  al- 
though of  oontse  It  was  applicable  to  such  a 
case,  bat  was  of  much  wider  application. 

Under  these  circumstances  and  with  these 
rights  both  under  the  general  law  and  under 
this  fourteenth  claose,  the  plaintiff  wrote 
to  the  defendant  the  letter  of  April  4,  1906. 
After  stating  that  Phillips  had  shown  the 
plaintiff  what  purported  to  be  a  bill  of  sale 
of  the  goods  and  fixtures  In  the  music  depart- 
ment of  the  store,  and  also  an  assignment  of 
the  contract  of  Angost  30,  1904,  and  that  he 
had  made  a  demand  upon  the  plaintiff  for 
permission  to  remove  the  goods  and  fixtures, 
the  letter  continues  as  follows:  "We  beg  to 
notify  yoa  that  this  sale  and  assignment  con- 
stltate  a  violation  of  the  contract  referred  to 
and  render  the  said .  contract  void,  and  we 
shall  hold  you  responsible  In  damages  for 
breaking  said  contract  And  our  failure  to 
oppose  the  removal  of  the  goods  and  fixtures 
by  Mr.  Phillips  Is  not  to  be  considered  as  a 
waiver  of  our  claim  against  the  Shaplro- 
Remlck  Company  for  failure  to  fulfill  the 
terms  of  the  said  contract." 

What  is  the  fair  construction  of  this  let- 
ter? Whldi  of  the  rights  which  were  open  to 
the  plaintiff  was  It  asserting, — ^tbe  right  at 
common  law  fb  consider  the  contract  utterly 
repudiated  by  the  defendant  and  to  seek 
full  damages  for  the  breach,  or  simply  the 
right  under  the  fourteenth  clause  to  annul 
the  contract  and  declare  It  terminated?  One 
thing  is  plain,  and  that  is  that  the  plaintiff 
intended  to  hold  the  defendant  responsible 
for  damages.  If  the  contract  was  avoided 
under  the  fourteenth  clause  there  could  be 
no  dalm  tor  damages  subsequent  to  the  date 


of  the  letter.  Another  thing  is  clear,  and 
that  is  that  the  plaintiff  did  not  intend  that 
its  consent  to  the  removal  of  the  goods  and 
fixtures  by  Phillips  should  be  considered  as  a 
waiver  of  the  claim  against  the  defendant 
for  failure  to  fulfill  the  terms  of  the  contract 
It  is  true  that  the  letter  says  that  the  trans- 
action with  Phillips  constituted  a  violation 
of  the  Contract  and  rendered  it  null  and  void, 
but  we  think  that  the  fair  construction  of  the 
sentence  is  that  this  act  itself  of  the  defend- 
ant avoided  the  contract  and  not  that  the 
plaintiff  was  Itself  exercising  the  right  con- 
ferred upon  It  by  the  fourteenth  clause  to 
avoid  it  Reading  the  letter  in  the  light  of 
the  circumstances  under  which  it  was  writ- 
ten, we  are  of  opinion  that  the  plaintiff  was 
not  acting  and  did  not  intend  to  act  under 
the  power  conferred  upon  it  by  the  fourteenth 
clause  to  declare  the  contract  void,  but  was 
asserting  and  Intending,  to  assert  a  right  un- 
der the  general  law  to  regard  the  contract  as 
broken  in  Its  essence  or  as  repudiated  by 
the  defendant  and  to  recover  full  damage 
therefor.  There  Is  nothing  In  this  conclusion 
which  Is  Inconsistent  with  the  case  of  Sut- 
ton V.  Goodman,  194  Mass.  889,  80  N.  E.  608, 
upon  which  the  defendant  relies.  That  case 
was  decided  upon  principles  peculiar  to  leas- 
es, and  is  not  to  be  taken  as  affecting  the 
general  principles  applicable  to  the  breach  of 
contracts  in  general.  It  has  no  application 
to  a  case  like  this. 

The  act  of  the  plaintiff  in  making  use  of 
the  floor  space  was  no  waiver  of  Its  right 
to  recover  full  damages.  It  was  not  only  the 
right  but  the  duty  of  the  plaintiff  to  exercise 
reasonable  diligence  to  use  the  space  aban- 
doned by  the  defendant  so  as  to  decrease  the 
damages. 

It  follows  that  the  ruling  of  the  court  that . 
the  plaintiff,  by  its  letter  of  April  4,  1906, 
had  exercised  its  option  to  declare  the  con- 
tract void  and  that  the  plaintiff's  right  to 
damages  based  on  the  loss  for  rentals  after 
that  date  was  gone,  was  erroneous.  The 
plaintiff  was  entitled  to  the  ruling  requested 
by.lt 

Exceptions  sustained. 

(197  Man.  5»1) 
DANN  V.  CANFIELD. 
(Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.   Feb.  20.  1908.) 

1.  Wills — Constbuction— Genebal    Ritlbs— 
Construction  Against  Intestacy. 

While  the  appointment  of  a  residuary  lega- 
tee, Btandiog  alone  in  a  will,  would  pass  person- 
al property  only,  the  words  "residuary  legatee" 
are  not  conclusive  in  all  cases  of  the  intended 
disposition  ;  but  the  courts  will  look  to  the  whole 
will  to  discover  the  meaning;  of  the  testator, 
and  the  tact  that  the  will  disposes  specifically 
of  real  estate  la  important  In  determining  what 
property  passes  to  the  residuary  legatee,  especial- 
ly when  considered  in  connection  with  language 
in  the  will  indicating  an  intention  to  disjiose  of 
testator's  whole  estate,  or  that  the  real  and  per- 
sonal estate  constitute  a  common  fund. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  49,  Wills,  »  1279-129IJ 
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2.  Same. 

Petitioner  and  respondent  were  testator's 
only  heirs  at  law ;  his  relation  with  the  former 
not  having  been  cordial  for  a  number  of  years 
prior  to  making  his  will.  Testator's  will,  which 
was  drawn  by  himself  on  a  blank  form,  he  not 
being  a  lawyer,  created  a  trust  fund  for  the 
benefit  of  the  parties  hereto  for  life,  a  certain 
jxjrtion  thereof  to  revert  to  his  "general  estate" 
on  the  death  of  the  beneficiary,  devised  a  tract 
of  land  to  the  town  for  public  purposes  and  sev- 
eral othor  specific  legacies,  and  in  the  last  clause 
thereof  named  respondent  his  residuary  legatee, 
leaving  the  land  in  controversy  undevised,  unless 
it  was  meant  to  be  included  in  the  residuary  es- 
tate given  to  respondent  as  residuary  legatee. 
Held,  upon  a  construction  of  the  whole  will,  that 
testator  s  intention  was  to  give  both  the  unde- 
vised realty  as  well  as  the  personalty  to  the 
residuary  legatee. 

Exceptions  from  Superior  Court,  Suffolk 
County;   William  Gushing  Walt,  Judg& 

Petition  and  partition  by  Martlia  C.  Dann 
against  Louise  Haskins  Canfield.  To  a  rul- 
ing giving  respondent  certain  benefits  under 
a  will,  and  an  order  dismissing  the  petition, 
petitioner  excepts.    Exceptions  overruled. 

Chas.  H.  Sprague,  for  petitioner.  Bates, 
Nay  &  Abbott,  for  respondent. 

HAMMONDv  J.  The  only  question  la 
.  whether  under  the  Trill  of  Leander  Miller 
Haskins  the  real  estate  of  which  partition  is 
sought  in  this  suit  passed  to  the  respondent. 
And  this  question  turns  upon  the  meaning  to 
be  given  to  the  term  ''residuary  legatee"  In 
the  last  clause  of  the  will. 

There  can  be  no  doubt  that  "an  appoint- 
ment of  a  residuary  legatee  standing  alone 
In  a  will  would  be  a  gift  of  the  persona]  es- 
tate only.  That  Is  settled  by  authority." 
Jessel,  M.  R.,  In  Hughes  t.  Pritchard.  6  Ch. 
D.  24,  27.  See,  also,  WIndus  v.  Wlndus,  6 
D.,  M.  &  G.  549;  In  re  Methuen  &  Blore's 
Contract,  IC  Qb.  D.  696,  and  cases  there  cit- 
ed; Gethrln  v.  Allen,  23  Ch.  D.  (Ir.)  236,  and 
cases  cited.  But  there  can  be  no  doubt  also 
that  persons  not  well  educated,  or  at  least 
not  well  instmcted  in  law,  frequently  use 
the  term  "legatee"  as  designating  a  person 
who  by  virtue  of  the  gift  is  to  take  land  as 
well  as  personalty,  and  that  In  common  par- 
lance the  term  Implies  .iny  person  who  re- 
ceives a  benefit  under  a  will.  Indeed,  as 
said  by  Cranworth,  Lord  Chancellor,  In 
Wlndus  V.  Wlndus,  uM  supra,  "there  la  no 
magic  in  the  words  [residuary  legatee]  them- 
selves." Hence  courts  In  construing  the  term 
look  at  the  whole  of  the  will,  or  in  other 
words  at  the  context,  for  the  purpose  of  get- 
ting at  the  real  meaning  of  the  testator.  The 
fact  that  the  will  disposes  specifically  of  any 
real  estate  Is  a  circumstance  of  considerable 
weight,  especially  when  considered  In  connec* 
tlon  with  any  language  in  the  will,  at  the  be- 
ginning or  elsewhere.  Indicating  an  Intention 
to  dispose  of  the  testator's  whole  estate,  or 
indicating  that  the  real  and  personal  estate 
constitute  a  common  fund.  Pitman  v.  Ste- 
vens, 18  East,  505;  Davenport  v.  Coltman,  9 
M.  &  W.  481;  Evans  v.  Crosble,  15  Sim.  600; 
Lalng  T.  Barbour,  119  Mass.  523.    A  good  Il- 


lustration of  the  snbtle  distinctions  upon 
which  the  decision  whether  the  residuary 
legatee  takes  the  real  as  well  as  the  personal 
estate  depends  Is  foimd  In  the  two  cases  of 
Hughes  V.  Pritchard,  6  Ch.  D.  24,  27,  and  In 
re  Methuen  &  Blore's  Contract,  16  Ch.  D. 
696,  the  opinions  In  both  of  which  cases  are 
given  by  Jessel,  M.  R.  In  one  It  is  held  that 
real  estate  passed  to  the  legatee,  and  in  the 
other  that  It  did  not  See,  also,  Martin  ▼. 
Harding  (1907)  1  Ch.  465. 
,  It  becomes  necessary  to  look  Into  this  will 
and  the  circumstances  under  which  It  was 
made.  The  testator  was  evidently  somewhat 
advanced  In  years.  He  had  no  wife,  and  bis 
only  heirs  at  law  were  the  petitioner  and 
the  respondent,  each  an  adopted  daughter. 
The  relations  between  the  testator  and  the 
petitioner  had  not  been  cordial  for  more  than 
20  years,  and  for  that  time  there  had  been 
no  communication  between  them.  "She  hah 
not  visited  him  nor  had  he  visited  her."  The 
relations  between  the  testator  and  the  re- 
spondent bad  continued  most  cordial  to  the 
time  of  bis  death.  She  and  her  family  spent 
their  summers  with  blm  at  his  home  in  Rock- 
port  In  this  state,  and  he  often  visited  her 
at  her  home  In  New  Jersey. 

He  was  possessed  of  considerable  property; 
bis  personal  estate  amounting  to  about  $140,- 
000,  and  the  real  estate,  consisting  of  his 
homestead  with  30  acres  of  land,  also  the 
"ox  pasture"  of  40  acres,  also  the  land  in-  ' 
volved  In  this  suit,  the  last  being  of  the  es- 
timated value  of  $25,000. 

Thus  situated  the 'testator  decides  to  make 
bis  will.  It  does  not  appear  that  he  was  a 
lawyer,  or  that  he  had  had  any  special  In- 
struction as  to  the  technical  meaning  of  tlie 
terms  he  was  about  to  use.  He  takes  a 
printed  blank  form  and  unaided  goes  to  work. 
After  providing  for  the  payment  of  his  debts 
he  first  creates  a  trust  fnnd  of  $65,000  for 
the  benefit  of  his  two  adopted  daughters  (who 
share  unequally  however)  and  other  persons 
therein  named.  He  then  makes  several  other 
bequests  of  personal  property.  Then  comes 
the  following:  "(5)  My,  residence  and  ac- 
companying buildings  and  the  lot  of  land  on 
which  said  buildings  are  located  about  thirty 
acres,  also  the  lot  of  land  known  as  the  'Ox 
Pasture'  of  about  forty  acres,  all  to  be  of- 
fered to  the  Town  of  Rockport  for  hospital 
and  park  purposes."  "After  all  of  the  above" 
comes  (6)  a  bequest  of  a  fund  of  $10,000  for 
"worthy,  Indigent  students."  He  then  be- 
queaths his  clothing  to  his  brother  Joseph, 
and  his  furniture  and  Jewelry  to  his  "daugh- 
ter Louise,"  the  respondent. 

The  last  clause  is  as  follows:  '1  hereby 
name  and  constitute  my  adopted  daughter 
Louise  Haskins  Canfield  as  my  residuary 
legatee — the  amount  to  remain  as  a  trust 
fund  during  her  lifetime — the  income  pay- 
able to  her  quarterly." 

'What  did  he  mean  by  "residuary  legatee?"  ' 
Did  he  Intend  that  the   residuary   legatee 
should  take  only  the  residue  of  the  personal  ' 
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estate,  or  tbat  she  should  take  that  of  the 
real  estate  as  well?  On  the  one  hand  It  is 
ai^xied  that  there  is  a  presumption  that  a 
testator  intends  to  dispose  of  his  whole  es- 
tate; a  partial  Intestacy  is  not  to  be  presum- 
ed; on  the  other  hand  it  Is  argued  that 
prima  facie,  hy  the  terms  "residuary  legatee," 
only  personal  property  passes  to  the  person 
designated. 

It  is  to  be  observed  in  the  first  place  that 
tbe  testator  being  possessed  of  both  real  and 
perBDnal  estate  does  not  confine  himself  to  the 
disposition  of  his  personal  estate.  He  is 
thinking  of  his  real  estate  also  and  be  spe- 
cifically disposes  of  a  substantial  part  of  it 
It  is  not  necessary  to  decide  whether  tbat  Is 
of  Itself  enough  to  show  tbat  when  be  used 
the  term  "residuary"  he  Included  the  rest  of 
his  real  estate  as  well  as  bis  personal  estate, 
for  ■we  are  of  opinion  that  while  the  testator 
does  not  expressly  state  bis  intention  to  dis- 
pose of  an  his  estate,  as  In  Laing  v.  Barbour, 
119  Mass.  623,  still  there  Is  enough  in  tbe 
will,  when  taken  in  connection  with  the  m:- 
press  devise  of  a  part  of  his  real  estate,  to 
show  that  he  Intended  the  remainder  of  his 
real  estate  to  pass  to  the  residuary  legatee. 
By  the  express  langnage  of  tbe  will  certain 
portions  of  the  first  trust  fund  created  are  up- 
on the  death  of  tbe  life  beneficiaries  to  revert 
to  "nay  general  estate."  By  this  term  he  must 
have  meant  ail  this  estate  not  specifically  de- 
vised. He  had  in  bis  mind  not  only  tbe  un- 
devised personal  estate,  but  also  the  undevis- 
ed real  estate.  He  evidently  regarded  his 
general  estate  both  real  and  personal  as  one 
cmnmon  fund.  In  bis  mind  It  was  all  one 
estate. 

The  question  Is  not  free  from  difficulty,  but 
In  view  of  the  considerations  above  named, 
tbe  fact  that  he  was  a  layman  and  the  evi- 
dent care  and  thoroughness  with  which  tbe 
testator  proceeded  to  dispose  of  his  proi)erty, 
•we  are  of  opinion  that  his  Intention  when 
be  vrrote  the  last  paragraph  was  that  the 
real  as  well  as  the  personal  estate  shonld 
pass  to  the  residuary  legatee.  It  was  all 
"general  estate,"  and  was  all  to  go  tbe  same 
way. 

Elxceptions  overruled. 


(ISg  Mass.  ise) 

NEWTON   RUBBER   WORKS   v.   DB   LAS 

CASAS  et  at 

(Sapreme  Judicial  Court  of  Massachusetts. 

Middlesex.    March  2,  190S.) 

CONTBICFT  —  YIOUlTIOIH       OV      DEOBEE  —  NEW 

Statuxobt  Authobity. 

In  acting  under  St.  190."?,  p.  363,  c.  391, 
antborizing  defendants  to  build  dams,  etc.,  in  a 
stream,  and  under  section  0  \page  365)  provid- 
ing; for  the  payment  of  damages  caused  by  the 
powers  conferred,  defendants  are  not  guilty  of 
contempt  because,  before  the  statute  was  en- 
acted, they  were  enjoined  from  maintaining  a 
dam  to  plaintiff's  injury. 

Appeal  and  Exceptions  from  Superior 
Court,  Middlesex  County;  Franklin  G.  Fes- 
aenden.  Judge. 


Action  by  the  Newton  Rubber  Works 
against  William  B.  De  Las  Casas  and  others. 
Tbe  International  Automobile  &  Vehicle  Tire 
Company,  having  been  admitted  as  plaintiff, 
petitioned  for  contempt  proceedings  against 
defendants,  and  appeals  and  brings  excep- 
tions from  an  order  In  defendants'  favor. 
Exceptions  overruled,  and  decree  as  ordered. 

C.  C.  Read  and  G'.  L.  Clarke,  for  petitioner. 
Dana  Malone,  Atty.  Gen.,  and  Jas.  F.  Curtis, 
Asst   Atty.  Gen.,  for  respondents. 

KNOWLTON,  O.  J.  On  March  5,  1903,  a 
final  decree  was  entered  In  favor  of  the 
plaintiff  against  the  defendants  In  this  Case, 
in  accordance  with  the  decision  in  182  Mass. 
436,  65  N.  E.  816.  The  defendants  were  en- 
Jbined  from  maintaining  a  dam,  or  other  ol>- 
struction  on  the  stream,  to  the  injury  of  the 
plaintiff's  property  on  tbe  east  branch  of  the 
Charles  river.  Tbe  present  petitioner,  tbe 
International  Automobile  &  Vehicle  Tire 
Company,  succeeded  to  the  rights  of  the  orig- 
inal plaintiff,  and  was  admitted  as  a  party 
to  the  suit  The  petition  before  us  is  for 
punishment  of  the  respondents  for  contempt 
of  court  because  of  their  construction  of  a 
dam,. at  or  near  tbe  position  of  the  former 
one,  which  causes  damage  to  the  petitioner's 
property.  The  fact  alleged  is  established  by 
the  findings  of  the  court,  and  tbe  principal 
question  arises  upon'  tbe  defense  set  up  un- 
der St.  1903,  p.  363,  c.  891,  enacted  after  the 
decree  was  entered.  From  an  order  denying 
the  application  tbe  petitioner  appealed  to  this 
court,  and  It  also  filed  a  bill  of  exceptions  to 
tbe  rulings  and  refusals  to  rule  at  the  hear- 
ing. Such  questions  are  usually  presented 
by  a  report,  or,  if  a  criminal  contempt  Is  al- 
leged, by  a  writ  of  error.  Heywood  v.  Miner, 
102  Mass.  466;  Winslow  v.  Nayson,  118 
Mass.  411 ;  Stuart  v.  Stuart,  123  Mass.  870 ; 
Telegram  Newspaper  Co.  v.  Com.,  172  Mass. 
294,  52  N.  E.  445,  44  L.  R.  A.  159,  70  Am. 
St  Rep.  280 ;  Hurley  v.  Com.,  188  Mass.  443, 
74  N.  E.  677 ;  Globe  Newspaper  Co.  v.  Com., 
188  Mass.  449,  74  N.  E.  682. 

We  need  not  determine  finally  whether  ex- 
ceptions or  an  appeal  properly  can  be  taken 
in  a  case  of  this  kind,  for,  if  we  assume  in 
favor  of  the  plaintiff  that  tbe  questions 
raised  are  properly  before  us,  we  are  of 
opinion  tbat  the  decision  of  the  superior 
court  mnst  stand.  The  statute  Just  cited  was 
new  legislation,  giving  the  respondents  new 
rights.  They  aver  in  their  answer  that  In 
their  subsequent  conduct  they  were  acting 
under  the  authority  of  the  statute.  The 
findings  and  rulings  and  decision  of  the 
court  must  l>e  taken  as  establishing  their 
contention  that  what  they  did  was  within 
the  statute.  The  statute  authorizes  them  "to 
build  such  new  bridges,  culverts,  dams  and 
other  Incidental  structures  as  they  may  deem 
necessary  to  provide  for  said  highways,  and 
for  maintaining  a  proper  level  in  said  river, 
and  for  regulating  the  flow  and  the  use  of 
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the  waters  of  the  river,  and  the  use  of  the 
shores  of  the  river,  as  a  part  of  the  Metro- 
politan park  system."  Section  6  (page  365) 
;«royIde8  for  the  payment  of  damages  sus- 
tained by  any  person  from  the  exercise  of  the 
powers  conferred  by  the  act. 

This  statute,  enacted  after  the  entry  of  the 
decree,  gave  the  respondents  ample  author- 
ity to  do  all  that  they  are  alleged  to  have 
done.  The  question  Is  presented,  whether, 
acting  under  new  legislative  authority,  they 
can  be  found  guilty  of  contempt  of  court 
because  what  they  did  had  been  enjoined  by 
a  decree  made  before  there  was  any  law  per- 
mitting such  action.  We  are  of  opinion  that 
they  cannot  After  the  passage  of  the  stat- 
ute they  could  act  under  It  if  they  kept 
within  Its  provisions.  If  the  effect  of  the 
statute  was  doubtful,  or  If  they  chose  to  do 
so  for  any  reason,  they  properly  might  bring 
a  bill  of  review,  as  was  done  In  Sawyer  v. 
Davis,  136  Mass.  239,  49  Am.  Rep.  27,  to  have 
the  decree  vacated.  But  this  was  unneces- 
sary. For  if  they  acted  In  good  faith,  under- 
standing that  the  effect  of  the  new  law  was 
to  give  them  authority  which  would  relieve 
them  from  the  restraint  of  the.  decree,  and 
if  In  fact  the  statute  gave  them  such  author- 
ity, there  would  be  no  ground  for  holding 
them  guilty  of  willful  disobedience  In  con- 
tempt of  the  court 

This  subject  was  carefully  considered  in 
State  of  Pennsylvania  v.  Wheeling  &  Bel- 
mont Bridge  Co.,  18  How.  (U.  S.)  421,  15  L. 
Ed.  435,  and  a  decision  was  made  which  fair- 
ly covers  the  present  case.  This  decision, 
although  at  first  agreed  to  by  only  a  majority 
of  the  court,  has  since  l>een  recognized  and 
approved  repeatedly.  Railroad  Go.  v.  Ful- 
ler, 17  Wall.  (U-  S.)  560-569,  21  L.  Ed.  710; 
Stockdale  v.  Insurance  Companies,  20  Wall. 
(U.  S.)  323,  22  L.  Ed.  348;  Mills  v.  Green, 
159  U.  S.  651-655,  16  Sup.  Ct  132.  40  L.  Ed. 
293;  The  Clinton  Bridge,  10  Wall.  (D.  S.) 
454,  19  L.  Ed.  969.  See,  also,  to  the  same 
point  Linn  County  v.  Hewitt,  65  Iowa,  505, 
8  N.  W.  340. 

Questions  that  may  arise  as  to  the  applica- 
tion of  the  provision  for  the  assessment  of 
damages,  do  not  affect  the  validity  of  the 
provision,  or  Its  sufficiency  for  the  protection 
of  those  whose  property  Is  diminished  in 
value. 

Exceptions  overruled. 

Decree  as  ordered. 


098  Mass.   76) 

ANDERSON  v.  METROPOLITAN  STOCK 

EXCHANGE  et  al. 

(Snpreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  29.  1908.) 

1.    EXECUTOBS    AND   ADMimSTBATOES-^LlABIl,- 

ITIES  OF  Estate— Debts  of  Decedent — Lia- 
bility AS  COBPOKATION   DiRECTOB. 

Under  Rev.  St.  c.  110.  §  64,  and  St  1903, 
p.  430,  c.  437,  S  37,  providing  that  the  estate 
m  the  hands  of  an  executor  shall  be  liable  to 
no  greater  extent  than  the  testator,  if  living  and 


competent  to  act  and  hold  the  corporate  stock 
in  his  own  name,  etc.,  the  liability  of  a  director 
of  a  corporation  for  corporate  debts  is  on  bis 
death  made  a  charge  on  nis  estate. 

2.  Descent  and   Distbibution  —  Debts   of 
Decedent— Liability  of  Heibs. 

The  creditor  of  a  coiporation  brought  suit 
against  it  on  September  14,  1903,  and  recovered 
judgment  on  March  10,  1906.  A  director  of  the 
corporation  died  November  1,  1903,  and  the 
period  allowed  for  the  bringing  of  actions 
against  the  administrator  expired  on  November 
5,  1906.  The  creditor  sought  to  enforce  the  di- 
rector's liability  for  corporate  debts.  Held 
that,  if  the  liability  was  a  debt  of  the  deceased 
director,  the  remedy  was  prescribed  by  Rev. 
Laws,  c.  141,  i  13,  providing  for  the  rights  of 
creditors  of  a  decedent  whose  rights  of  action 
would  not  accrue  within  two  years  after  the 
giving  of  the  administration  bond,  and  the  cred- 
itor could  not  maintain  a  bill  under  section  26, 
providing  that  after  the  settlement  of  an  es- 
tate by  an  administrator,  and  after  the  expira- 
tion of  the  time  limited  for  the  commencement 
of  actions  against  him  bv  creditors  of  the  de- 
cedent the  heirs  shall  l>e  liable,  etc.  To  entitle 
one  to  the  remedy  prescribed  by  section  26  he 
must  show  that  he  was  a  creditor  and  that  he 
holds  a  debt  for  whith  provision  has  not  other- 
wise t>een  made. 

3.  Sams. 

Under  Rev.  Laws,  c.  141,  §8  26,  27,  de- 
fining the  liabilities  of  heirs  of  decedents  after 
administration  for  debts  for  which  actions  could 
not  have  been  brought  against  the  administra- 
tor, etc.,  the  liability  of  directors  of  a  cor- 
poration for  corporate  debts  cannot  be  enforced 
against  the  heirs  and  next  of  kin  of  a  deceased 
director,  unless  such  liability  Is  a  debt 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County. 

Suit  by  George  W.  Anderson,  administra- 
tor of  Edwin  M.  Thayer,  deceased,  against 
the  Metropolitan  Stock  Exchange  and  oth- 
ers. The  cause  coming  on  to  be  heard  for 
final  decree.  It  was  at  the  request  of  the  par- 
ties reserved  for  the  consideration  of  the 
full  court,  on  portions  of  the  record,  agreed 
facts,  and  evidence,  for  entry  of  decree  as 
justice  may  require.    Bill  dismissed. 

O.  W.  Anderson  and  EI.  H.  Ruby,  for  plain- 
tiff. Sherman  L.  Whipple,  H.  H.  Arming- 
ton,  and  Alexander  Lincoln,  for  defendants 
Wellman. 

SHELDON,  J.  Whatever  right  of  actton 
the  plaintiff  had  to  maintain  this  bill  against 
the  Individual  defendants  or  any  of  them  Is 
that  which  was  given  to  him  by  Rev.  IjawB, 
c.  110,  §  58,  cl.  3,  which  made  them  liable, 
if  the  debts  of  the  corporation  exceeded  Its 
capital,  "to  the  extent  of  such  excess  exist- 
ing at  the  time  of  the  commencement  of  the 
suit  against  the  corporation  In  which  th<^ 
judgment  was  recovered,  upon  which  the  suit 
In  equity  to  enforce  such  liability  Is  brought*' 
The  plaintiff's  original  suit  against  the  cor- 
poration was  brought  on  September  14,  1903. 
But  the  statute  referred  to  was  repealed  by 
St.  1903,  p.  455,  c.  437,  §  96,  which  took  effect 
on  the  Ist  day  of  August  of  that  year.  And 
It  Is  claimed  by  the  defendants  that  the  lia- 
bility now  sought  to  be  enforced  accrued  for 
the  first  time  on  September  14,  1903,  when 
the  plaintiff  brought  his  original  suit;  and  so 
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that  this  cause  of  action  was  not  preserred 
by  the  last  sentence  of  section  96  (page  456) 
of  the  act  last  cited,  that  "the  repeal  of  a 
law  by  this  act  shall  not  affect  •  •  •  any 
right  accrued  or  established,  or  any  action, 
suit  or  proceeding  commenced  under  any  of 
the  laws  repealed  before  the  repeal  took  ef> 
feet"  See.  Thayer  t.  New  England  Litho- 
graphic  Co^  106  Mass.  523.  The  question 
thus  presented  Is  one  of  some  nicety;  but  we 
have  hot  found  It  necessary  to  pass  upon  it, 
as  we  are  of  opinion  that  the  plalntUI  must 
fail  for  other  reasons. 

The  .plaintiff,  In  consideration  of  a  pay- 
uent  made  bj  the  other  iudividual  defend- 
ants, has  covenanted  not  to  sue  them  or  to 
enforce  their  liability,  and  has  given  to  them 
a  limited  release ;  and  seeks  to  obtain  a  de- 
cree only  against  the  heirs  and  next  of  kin 
of  George  S.  Wellman.  Wellman  died  on 
November  1,  1903;  an  administrator  of  his 
estate  was  duly  appointed,  and  the  period  al- 
lowed by  Rev.  Laws,  c.  141,  }  9,  for  the  bring- 
ing of  actions  against  the  administrator  ex- 
pired on  November  5,  1905.  The  plaintiff 
recovered  Judgment  in  his  suit  against  the 
corporation  on  March  10,  1906,  and  brought 
this  bill  May  19,  190& 

The  plaintiff  claims  that  he  can  maintain 
tills  bill  under  Rev.  Laws,  c.  141,  §g  26,  27. 
Tlie  first  of  these  sections  provides  that  aft- 
er the  settlement  of  an  estate  by  an  executor 
or  administrator,  and  after  the  expiration 
of  the  time  within  which  creditors  of  the 
deceased  may  sue  him,  "the  heirs,  next  of 
kin,  devisees  and  legatees  of  the  deceased 
stiall  be  liable  in  the  manner  provided  in  the 
following  sections  for  all  debts  for  which  ac- 
tion could  not  have  been  brought  against  the  ■ 
executor  or  administrator,  and  for  which  pto- 
vision  is  not  made  in  the  preceding  sections 
of  this  chapter."  The  following  sections  fix 
the  manner  in  which  a  "creditor"'  of  the  de- 
ceased may  enforce  the  liability  thus  creat- 
ed. To  be  entitled  to  this  remedy,  accord- 
'Dglyi  the  plaintiff  must  show  that  he  was  a 
creditor  of  the  deceased,  and  that  be  holds 
a  "debt"  for  which  provision  has  not  been 
made  in  the  previous  sections  of  Rev.  Laws, 
c.  141. 

Able  and  elaborate  arguments  have  been 
addressed  to  us  upon  the  question  whether 
the  statutory  liability  of  a  director  of  a  cor- 
poration for  the  excess  of  the  debts  of  the 
corporation  above  the  amount  of  its  capital 
exiatiug  at  the  time  a  creditor  of  the  cor- 
poration may  happen  to  select  for  bringing 
suit  against  the  corporation.  Is  a  debt  of  the 
director  himself  within  the  meaning  of  Rev. 
Laws,  c.  141,  i  26.  The  question  is  not 
whether  the  original  liability  of  the  corpora- 
tion to  the  plaintiff  could  be  called  a  cor^ 
porate  debt  (Anderson  t.  Metropolitan  Stock 
Exchange,  191  Mass.  117,  77  N.  E.  70G),  or 
whether  similar  liabilities  of  the  corporation 
to  other  persons  can  be  considered  to  be  debts 
of  the  corporation  for  the  purpose  of  deter- 
mining Whether  Its  debts  exceeded  the  amotuit 


of  Its  capital  stock;  but  whether  the  stat- 
utory liability  of  a  director,  as  yet  unflxed 
by  any  Judgment  or  decree,  can,  be  said  to  be 
a  debt  due  from  him  within  the  meaning  of 
our  statutes  for  the  administration  of  estates. 
See  Woodbury  v.  Sparrell  Print,  187  Mass.. 
426,  73  N.  E.  547;  Old  C!olony  Boot  &  Shoe 
Ck).  V.  Parker-Sampson-Adams  Co.,  183  Mass. 
557,  67  N.  E.  870;  Kelton  v.  Phillips,  3  Mete. 
61;  Savage  v.  Shaw  (Mass.)  81  N.  E.  303. 
When  such  a  liability  of  a  director  was  not 
by  the  terms  of  the  statute  made  chargeable 
upon  his  estate,  It  was  held  that  an  executor 
or  administrator  could  not  be  held  therefor. 
Ripley  T.  Sampson,  10  Pick.  371;  Child  ▼. 
Coffin,  17  Mass.  64.  The  liability  was  so  ex- 
tended by  the  statutes  embodied  in  Rev. 
Laws,  c.  110,  §  64,  and  by  St.  1903,  p.  436,  c. 
437,  S  37. 

In  our  opinion  however,  this  bill  cannot 
be  maintained  against  the  heirs  or  next  of 
kin  of  Wellman,  whether  the  liability  sought 
to  be  enforced  did  or  did  not  constitute  a 
debt  of  their  deceased  ancestor.  If  it  did 
constitute  such  a  debt,  the  plaintiff's  rem- 
edy  was  to  present  his  claim  to  the  probate 
court  before  the  estate  was  fully  adminis- 
tered, and  to  have  the  administrator  ordered 
to  retain  sufficient  assets  of  the  estate  for  Its 
satlsfacflon.  Rev.  Laws,  c.  141,  J  13;  Pea- 
body  V.  Allen,  194  Mass.  345,  80  N.  K  582; 
Downer  v.  Squire,  186  Mass.  189,  198,  199, 
71  N.  B.  534.  If  there  was  an-  existing  debt, 
though  the  right  of  action  had  not  yet  ac- 
crued and  would  not  accrue  within  two  years 
from  the  giving  of  the  administration  bond, 
the  provisions  of  this  section  made  ample 
provision  for  the  plaintifTs  demand,  and  this 
bill  cannot  be  maintained  under  the  terms 
of  section  26  of  that  chapter.  Pratt  v.  Lam- 
son,  128  Mass.  528;  Low  v.  Bartlett,  8  Al- 
len, 259.  If  the  plaintiff's  demand  was  a  debt 
of  this  deceased  director  at  all,  the  liability 
became  fixed  when  be  brought  his  suit  against 
the  corporation  In  September,  1908,  although 
the  right  of  action  would  not  accrue  until 
after  he  should  obtain  final  Judgment  in  that 
suit;  and  the  case  was  not  like  Buliard  ▼. 
Moor,  158  Mass.  418,  33  N.  E.  928,  or  Forbes 
V.  Harrington.  171  Mass.  386,  389,  BO  N.  E. 
641. 

If  on  the  other  hand  the  plaintiff's  claim 
against  Wellman  for  the  debt  of  the  corpora- 
tion was  not  a  debt  within  the  meaning  of 
that  word  as  used  in  Rev.  Laws,  c.  141,  then 
his  heirs  and  next  of  kin  are  under  no  lia- 
bility for  its  payment  under  sections  26  and 
27  of  that  chapter.  In  either  event  the  plain- 
tiff has  failed  to  make  out  any  case  against 
the  only  defendants  whom  he  seeks  to  hold; 
and  it  is  not  necessary  to  consider  the  ef- 
fect of  the  releases  given  by  the  plaintiff 
to  the  other  defendants  or  of  the  other  suits 
brought  by  the  plaintiff.  Nor  need  we  con- 
sider the  admissibility  of  the  certificates  filed 
by  the  corporation  In  the  office  of  the  Secre- 
tary of  the  (Commonwealth,  though  It  Is  some- 
what difficult  to  see  on  what  ground  they 
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could  be  held  to  be  Inadmissible,  at  any  rate 
against  the  individuals  wbo  had  signed  them. 
Bill  dismissed. 


a97  Mass.   2M) 

ALIiBN  ▼.  KIDD. 
(Supreme  Judicial  Court  of  Massachusetts.    Es- 
sex.   Feb.  24,  1908.) 

1.  Evidence  —  "PuBLio  Recobds"— Aouissi- 

BILITY. 

Rev.  Laws,  c.  35,  {  5,  providing  that,  in  con- 
struing the  provisions  of  that  ctiapter  and  other 
statutes,  the  words  "public  records"  shall  mean 
any  written  or  printed  txrali,  any  map  or  plan 
of  any  city,  etc.,  does  not  malce  the  documents 
therein  described  public  documents,  and  a  note 
book  in  the  office  of  the  city  engineer  of  a  city, 
made  by  an  assistant  in  the  office,  and  showing 
the  placing  of  a  stone  fixing  the  center  of  a 
street,  is  not  a  public  document,  and  is  not  ad- 
missible in  evidence  as  a  public  document. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §«  1260,  1261. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5818;  vol.  8,  p.  7773.] 

2.  Same. 

There  is  no  rule  of  evidence  which  makes 
public  documents  competent  evidence  of  the  truth 
of  the  facts  therein  stated. 

3.  Same. 

A  note  book  made  by  an  assistant  in  the 
office  of  the  city  engineer  of  a  city,  showing  the 
placing  of  a  stone  m  the  center  of  a  street,  is 
not  admissible  in  evidence  as  a  public  document, 
though  it  is  left  in  the  office  with  records  of  a 
similar  nature  as  a  public  record;  it  not  l)eing 
the  duty  of  the  city  engineer  to  fix  on  the  ground 
the  side  lines  of  streets  and  make  a  record  of 
the  lines  fixed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {{  1260,  1261.] 

4.  Appeal  —  Habmless  Ebbob  —  Ebboneoits 
Admission  or  Evidence. 

The  error,  if  any,  in  admitting  evidence  not 
disproving  the  evidence  of  the  party  complain- 
ing, is  not  prejudicial  to  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  S|  4153-^160.] 

5.  TbiaI(— Oontbol  of  Action  by  Coubt. 

In  an  action  of  trespass,  based  on  the  al- 
legation that  defendant's  building  extended  over 
onto  the  land  of  plaintiff,  the  presiding  judge 
did  not  exceed  his  authority  in  suggesting  that 
the  parties  should  permit  the  jury  to  assess  the 
entire  damages  sustained  by  plaintiff. 

6.  Same — Reuabks  of  .Iudoe. 

In  an  action  of  trespass,  based  on  the  fact 
that  defendant's  building  extended  over  onto  the 
land  of  plaintiff,  it  was  reversible  error  for  the 
court  to  state  to  the  jury  that  plaintiff  had  re- 
fused to  adopt  the  court's  suggestion  that  the 
IMirties  should  permit  the  jur^  to  assess  the  en- 
tire damages  sustained  by  plaintiff,  and  to  refer 
to  plaintiff's  refusal  in  such  a  manner  as  to 
lead  the  jury  to  believe  that  the  court  thought 
that  plaintiff  was  stubborn,  and  that  the  action 
was  brought  for  spite. 

[Ed.  Note. — For  cases  in  point,  see  C!ent.  Dig. 
vol.  46,  Trial,  f  80.] 

Exceptions  from  Superior  Court,  Fsaex 
CSounty;  Edgar  J.  Sherman,  Judge. 

Action  by  Thomas  Alien  against  Elizabeth 
B.  Kidd.  There  was  a  verdict  for  defendant, 
and  piaintlfC  brings  exceptions.  E^sceptlons 
sustained. 

Conlson  &  Murphy,  for  plaintiff.  John  P. 
Sweeney,  Harry  R.  Dow,  and  Louis  S.  Cox, 
for  defendant 


LORINO,  J.  This  is  an  action  of  tort 
quare  clausum  fregit,  in  which  the  defend- 
ant had  a  verdict,  and  the  case  is  here  on  ex- 
ceptions fallen  by  the  plaintiff. 

The  plaintiff  and  defendant  were  the  own- 
ers of  adjoining  lots,  as  shown  on  the  accom- 
panying plan: 


The  width  of  the  defendant's  lot  was  41 
feet  in  place  of  the  36  feet  shown  on  the  plan ; 
6  feet  of  the  Wright  lot  having  been  bought 
by  her  after  she  bought  the  Kldd  lot,  36 
feet  wide,  shown  on  the  plan. 

The  plaintifTs  contention  was  that  the  de- 
fendant's building  on  Broadway  was  north  of 
the  division  line  between  the  two  lots;  that 
the  building  was  1  inch  wider  than  the  de- 
fendant's lot  and  covered  10%  to  12  inches 
of  the  plaintiff's  land  on  the  Broadway  end 
of  the  building;  and  that  when  the  building 
reached  Cross  street  the  northerly  corner  of 
the  building  was  on  the  division  line  or 
slightly  within  It. 

Two  engineers  testified  on  behalf  of  the 
plaintiff  that  the  defendant's  building  was 
over  the  division  line.  One  said  that  it  was 
10%  inches  over  and  the  other  that  it  was 
12  inches  over.  The  first  measured  from 
Manchester  street  and  checked  tb.e  result  so 
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obtained  by  the  fences  he  found  on  the 
ground.  The  other  got  his  result  from  the 
fences  and  checked  It  by  measurements  from 
Manchester  street. 

The  plans  of  both  engineers  show  a  stone 
bound  fixing  the  center  line  of  Manchester 
street.  The  stone  was  put  In  In  1875,  eight 
years  after  deeds  of  the  several  lots  shown 
on  the  plan  were  made  by  the  original  owner 
of  the  whole  tract 

One  of  the  defenses  set  up  by  the  defend- 
ant was  that  the  side  lines  of  Manchester 
street  could  not  be  ascertained  with  preci- 
sion. Manchester  street  was  conceded  to  be 
an  ancient  way,  in  existence  before  Lawrence 
became  a  city. 

The  defendant  was  allowed  against  the 
plaintiff's  exception  to  prove  by  the  present 
city  engineer  of  the  city  of  Lawrence  what 
the  note  book  of  one  Hatch  showed  as  to  the 
placing  of  the  stone  bonnd  in  the  center  of 
Manchester  street  in  1876.  Hatch  was  an 
assistant  engineer  in  the  city  engineer's  of- 
fice at  that  time,  and  It  appeared  that  both 
he  and  one  Coolidge,  who  was  city  engineer 
at  that  time,  were  living.  Neither  was  called 
as  a  witness. 

The  present  city  engineer  testified  "that  It 
is  customary  to  keep  all  records  of  that  na- 
ture in  the  city  engineer's  office  as  public 
records;  that  the  plans  made  from  these  min- 
utes are  also  kept  as  part  of  the  records  of 
the  engineer's  office,  but  that  all  the  records 
taken  on  the  street  are  not  put  on  the  plans 
because  they  Incumber  them  too  much."  He 
was  then  allowed  to  testify  in  answer  to  the 
question:  "How  was  the  center  line  of  Man- 
chester street  determined?"  "I  found  on  the 
notes  there  was  a  measurement  of  25  feet 
taken  fronj  the  northwesterly  comer  of  Man- 
chester and  Washington  streets.  At  that 
point  there  is  an  angle  in  the  street,  and  I 
found  by  calculations  from  angles  and  meas- 
urements given  at  the  comer  of  Broadway 
and  Manchester  streets,  ♦  •  •  from  these 
notes,  that  the  center  line  as  laid  out  from 
the  ground  was  undoubtedly  measured  from 
the  fence  line.  I  found  that  by  calculation 
from  the  northwest  corner  of  Broadway  and 
Manchester  streets,  the  distance  Is  25.6  feet 
from  the  fence  line,  and  from  the  southwest- 
erly corner  the  calculation  Is  25.3  feet,  mak- 
ing a  total  distance  between  the  fence  lines 
across  Manchester  street,  on  the  westerly 
line  of  Broadway,  50.9  feet." 

1.  We  are  of  opinion  that  this  evidence 
was  wrongly  admitted.  But  we  are  also  of 
opinion  that  the  plaintiff  was  not  banned  by 
its  admission. 

The  defendant's  contention  is  that  the  note 
book  In  question  is  made  a  public  document 
l>T  Rev.  Laws,  c.  35,  I  6,  and  was  admissible 
as  a  public  document 

But  Bev.  Laws,  c.  35,  I  5,  does  not  make 
the  documents  therein  described  pablic  docu- 
ments. All  that  that  act  does  is  to  provide 
that  "in  construing  the  provisions  of  this 


chapter  and  other  statutes,  the  words  "public 
records'  shall  include  the  documents  there 
described." 

In  the  second  place,  If  Hatch's  note  l>ook 
was  a  public  document  it  was  not  admissi- 
ble. There  is  no  rule  of  evidence  which 
makes  public  documents  competent  testimony 
of  the  truth  of  the  facts  therein  stated.  The 
note  book  In  question  was  used  as  testifying 
to  the  facts  therein  set  forth  Just  as  Hatch 
(who  was  alive)  would  have  testified  to  those 
facts  had  he  been  put  upon  the  stand. 

The  defendant  has  sought  to  overcome  this 
difficulty  by  citing  Gumey  v.  Howe,  9  Gray, 
404,  69  Am.  Dec.  299.  That  case  decided  that 
an  official  record  of  a  fact  which  it  is  the 
duty  of  a  public  officer  to  perform  and  record 
can  be  Introduced  in  evidence  as  testimony 
of  the  truth  of  the  facte  therein  stated.  To 
the  same  effect  see  Kennedy  v.  Doyle,  10 
Allen,  161,  1C3 ;  Pells  v.  Webqulsh,  129  Mass. 
473.  But  we  know  of  no  law  which  makes  It 
the  official  duty  of  a  city  engineer  to  fix  on 
the  ground  the  side  lines  of  all  or  such  city 
streets  as  he  thinks  wise,  and  to  make  a 
record  of  the  line  so  fixed. 

The  plaintiff  however  was  not  harmed  by 
the  admission  of  this  evidence.  It  confirmed 
the  accuracy  of  the  plans  of  the  plaintiff's 
engineers.  It  did  not  disprove  or  tend  to  dis- 
prove them  In  any  particular.  Manchester 
street  l8_  shown  on  the  plaintiff's  plan  to  be 
50  feet  wide.  If  it  was.  It  would  necessarily 
measure  more  between  the  fences  on  the  side 
lines  of  Broadway  which  Intersects  it  at  a 
greater  angle  than  a  right  angle,  and  from 
these  plans  It  would  appear  to  be  about  50.9 
feet  between  the  fences  on  the  angle  In 
question. 

2.  We  are  of  opinion  that  the  exception 
which  was  taken  to  the  charge  of  the  pre- 
siding Judge  must  be  sustained. 

The  presiding  Judge  began  his  charge  by  a 
reference  to  some  litigation  between  two 
farmers  as  to  a  division  line  where  the  land 
was  of  little  or  no  value  but  the  farmers  had 
been  ruined  by  paying  lawyers  to  try  the 
case.  He  added  that  the  farmers  had  their 
constitutional  rights.  He  then  went  on  to 
say  that  the  action  before  them  was  an  action 
of  trespass,  and  that  if  the  Jury  found  for 
the  plaintiff  "be  may  keep  bringing  actions 
of  trespass  from  now  as  long  as  he  pleases, 
covering  one  day  or  six  months,  continuously ; 
that  is  his  right  under  the  law.  I  perhaps 
exceeded  my  Judicial  authority,  but  I  suggest- 
ed to  counsel  yesterday.  In  the  interest  of 
public  trials  In  the  courts,  and  In  the  interests 
of  the  parties,  that  perhaps  they  would  agree 
— ^make  a  written  stipulation  that  the  de- 
fendant, if  he  were  over  the  Hue,  and  the 
Jury  BO  found,  that  you  should  assess  all  the 
damages  by  him  for  the  value  of  the  land 
and  all  the  plaintiff  has  to  suffer  In  conse^ 
quence  of  it  now  and  for  all  time,  and  have 
It  once  for  all  settled.  The  defendant's  coun- 
sel said  he  was  willing  to  do  that,  and  the 
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plaintUTs  counsel  said  no,  and  they  bad  a 
right  to  say  no,  because  his  client  would  not 
agree  to  It;  and  whether  be  was  stubborn 
or  not  is  none  of  our  business;  he  had  the 
constitutional  right  to  do  Just  what  he  was 
doing,  and  it  is  our  duty  whether  we  think 
it  proper  or  not,  to  give  him  a  fair  and  im- 
partial trial." 

Toward  the  end  of  his  charge  the  presid- 
ing judge  oame  back  to  this  same  matter. 
After  stating  that  the  plaintiff  was  entitled 
to  damages  for  six  years  next  before  the  date 
of  the  writ,  he  went  on  to  say:  "Well,  if 
you  adopt  the  other  course,  as  was  suggested, 
to  wit,  to  assess  damages  for  all  time,  why 
you  can  say  what  six  Inches  of  land,  or  one 
inch  or  a  foot,  or  whatever  it  may  be,  how 
much  damage  it  was  for  the  plalntifC  for  tak- 
ing it.  for  all  time.  But,  as  I  say,  the  plain- 
tiff has  a  perfect  right  to  have  that  issue 
tried,  you  may  say  how  much  the  damage 
is  between  the  dates  I  hare  stated.  I  cannot 
help  you  on  that ;  you  have  heard  the  prop- 
erty described,  and  yon  have  heard  the  argu- 
ments. I  suppose  the  plaintiff  intends  to 
settle  in  this  suit,  if  be  can,  If  there  is  a 
trespass,  and  the  amount  of  damages  he  does 
not  care  about  Of  course,  if  it  is  establish- 
ed that  there  Is  a  trespass,  then  the  defend- 
ant has  either  to  take  down  his  building  so 
far  as  it  overlaps,  or  he  has  to  pay  continual 
damages,  and  the  plaintiff  has  a  right  to  take 
that  position  and  make  that  claim.  Well, 
gentlemen,  whether  this  la  a  suit,  as  it  Is  said 
for  spite,  or  whether  it  is  an  unwise  suit 
or  not,  you  must  take  it  and  decide  It.  The 
plaintiff  has  a  right  to  be  here;  he  hae  a 
right  to  claim  his  Inch  of  land  If  he  has  it, 
and  the  defendant  has  a  right  to  come  here 
and  defend;  and  it  la  your  duty  to  sit  down 
and  decide  this  question  as  best  you  can  be- 
tween them,  and  do  Justice  in  the  case." 

At  the  conclusion  of  the  charge  the  plain- 
tiff excepted  inter  alia  "to  that  part  in  the 
court's  charge  where  he  alluded  to  and  in- 
formed the  Jury  of  the  efforts  of  the  court 
to  make  the  parties  agree  to  a  compromise." 

The  presiding  Judge  did  not,  in  our  opinion, 
exceed  bis  judicial  authority  in  suggesting 
to  the  parties  that  they  should  let  the  Jury 
assess  the  damages  suffered  by  the  plaintiff 
If  the  defendant's  building  was  erected  in 
part  on  his  land.  It  Is  not  beyond  the  judi- 
cial proprieties  for  a  judge  in  a  proper  case 
to  seek  to  end  litigation  by  suggesting  action 
which  the  law  does  not  call  for. 

But  we  are  of  opinion  that  the  presiding 
Judge  did  exceed  his  judicial  authority  when 
he  stated  to  the  Jury  (1)  the  suggestion  which 
he  bad  made,  and  (2)  the  fact  that  the  plain- 
tiff bad  refused  to  accede  to  It;  particularly 
when  his  subsequent  reference  to  this  refusal 
of  the  plaintiff  might  have  been  construed 
by  the  jury  to  be  an  intimation  by  him  that 
In  his  opinion  the  plaintiff  was  or  might  be 
thought  to  be  "stubborn,"  and  the  action 
brought  by  him  and  then  to  be  decided  by  the 


jury  was  or  might  be  thought  to  be  brought 
"for  eplte." 

By  telling  the  jury  of  the  suggestion  he  had 
made  of  an  agreement  settling  the  damages 
for  all  time  in  the  future  and  of  the  plain- 
tiff's refusal  to  accede  to  it,  the  presiding 
Judge  thrust  into  the  case  a  fact  not  affecting 
the  merits  of  the  issue  which  the  Jury  were 
to  decide.  Further  than  that.  It  was  a  fact 
likely  to  appeal  to  the  sympathy  of  the  jury 
and  BO  to  distract  them  from  a  consideration 
of  the  true  merits  of  the  issue.  To  this  must 
be  added  the  subsequent  reference  made  by 
the  presiding  Judge  to  the  plaintiffs  refusal 
which  (as  we  have  said)  might  be  understood 
to  be  an  intimation  that  the  plaintiff  was 
stubborn  and' was  pressing  his  action  oat  of 
spite. 

In  Beal  v.  Lowell  &  Dracut  Street  Rail- 
way, 157  Mass.  444,  32  N.  E.  653,  the  defend- 
ant aeked  to  have  a  verdict  set  aside  because 
the  "tone  of  the  charge  was  unfavorable  to 
the  plaintiff."  In  dealing  with  this  request 
the  court  said:  "But  this  is  a  matter  not  to 
be  revised  on  a  bill  of  exceptions,  unless  some 
rule  of  law  was  Incorrectly  stated,  or  unless 
the  charge  violated  the  statute  which  pro- 
vides that  the  courts  shall  not  charge  juries 
with  respect  to  matters  of  fact  (Pub.  St  c. 
153,  S  5),  or  unless  It  is  apparent  that  the  at- 
tention of  the  jury  was  so  far  diverted  from 
the  true  questions  of  the  case  as  to  amount 
to  a  mistrial  and  a  failure  of  justice";  and 
that  case  was  disposed  of  on  the  ground  that 
"the  attention  of  the  Jury  was  not  diverted 
from  the  true  questions  of  the  case,  but  was 
very  pointedly  called  to  those  questions,  and 
we  are  unable  to  see  that  the  result  of  the 
trial  shows  any  failure  of  Justice."  Beal  v. 
Lowell  &  Dracut  Street  Railway,  ubi  supra, 
was  cited  with  approval  in  Bishop' v.  Journal 
Newspaper  Co.,  168  Mass.  327,  332,  47  N.  E. 
119. 

The  case  at  bar  is  a  much  stronger  case 
than  Beal  v.  Lowell  &  Dracut  Street  Rail- 
way, ubi  supra.  In  the  first  place,  in  the  case 
at  bar  a  fact  was  Interjected  into  the  case 
by  the  presiding  Judge,  and  in  the  second 
place,  the  matter  now  complained  of  was 
brought  to  his  attention  at  the  conclusion  of 
his  charge.  Had  the  fact  Interjected  into  the 
case  in  the  action  now  before  us  been  admit- 
ted in  evidence  by  the  Judge  during  the 
progress  of  the  trial  under  the  objection  and 
exception  of  the  plaintiff,  there  would  be  now 
no  question  of  his  right  to  a  new  trial.  We 
cannot  see  why  the  plaintiff  In  the  case  at 
bar  was  less  harmed  by  what  took  place  than 
he  would  have  been  under  those  circum- 
stances. 

If,  however,  the  plaintiff  must  go  farther 
and  bring  himself  within  the  rule  laid  down 
In  Beal  v.  liOwell  &  Dracut  Street  Railway, 
ubi  supra,  we  are  of  opinion  that  he  has  done 
so.  The  great  preponderance  of  the  evidence 
was  in  his  favor.    That  la  enough. 

Exceptions  sustained. 
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JAQUITH  T.  DAVENPORT. 
SAME  T.  MORRILL. 


(Supreme  Judicial  Court  of  Massacbusetta.    Suf- 
folk.    Feb.  27,  1908.) 

1.  iNaOLVENCT— ACTIOKB   BY   ASSIGNEB— RUt- 

iSQ  OF  Law— Applicabiuty  o»  Evidenck. 
In  an  action  by  an  assignee  in  insolvency, 
where  certain  goods  of  the  insolvents  were  sold 
by  their  agent  to  defendant,  without  defendant 
having  reasonable  cause  to  believe  that  the  sell- 
ers were  insolvent  at  the  time,  or  that  the  sales 
were  in  fraud  of  the  insolvent  laws,  a  ruling  of 
law  as  to  whether  the  sales  were  made  by  in- 
Eolvents  in  the  usual  course  of  business  is  ai>- 
plicable. 

2.  Same— Pbktkberceb  and  Tbansfeb  by  In- 
solvents —  Feaxidulent  Tbansfebs  — 
"Tbansfebs"  ih  the  Usual  Coubse  of 
Business. 

In  an  action  by  an  assignee  in  insolvency, 
a  sale  of  goods  by  the  insolvents  in  the  name 
of  their  broker's  clerk,  falsely  stating  that  they 
belonged  to  such  clerk,  was  not  a  "transfer 
made  in  the  usual' course  of  insolvent's  business. 
[Ed.  Note.— For  other  defiultions,  see  Words 
ud  Phrases,  vol.  8,  pp.  7066,  781d.] 

3.  Same. 

In  an  action  by  an  assignee  in  insolvency, 
in  determining  whether  a  sale  made  by  insolv- 
ents was  in  the  usual  course  of  business,  the 
qoestiom  is  not  whether  it  was  in  the  usual 
course  of  business  of  the  buyer,  or  in  the  usual 
coarse  of  business  throughout  the  community, 
but  whether  it  was  in  the  usual  course  of  in- 
solvent's business  as  it  was  conducted. 

4.  Appeal  —  Review  —  Sufficiency  of  Eti- 
DEscE— Findings  of  Tbial  Coubt. 

In  reviewing  the  sufficiency  of  the  evidence 
to  support  a  finding  that  a  sale  Of  goods  was 
in  accordance  with  the  usual  course  of  business 
of  the  seller,  the  question  before  the  appellate 
court  is  not  whether  the  trial  court  mignt  have 
fuund  the  sale  was  not  made  in  the  usual  course 
of  business,  but  whether  he  was  Iwund  to  so  find 
as  a  matter  of  law. 

5.  Insolvency— Pbefebences  and  Tbansfebs 

— FBACDtTLENT  TBANSFEBS  —  TBANSFEBS  IN 

tue  Usual  Coubse  of  Business. 

In  an  action  by  an  assignee  in  insolvency, 
the  question  being  whether  certain  sales  by  in- 
solvents were  in  the  usual  course  of  business, 
neither  the  fact  that  the  sale  was  made  by  a 
broker  of  im^olvents  outside  of  his  office,  nor 
that  the  broker  told  the  buyer  that  insolvents 
were  overstocked  and  wanted  some  ready  money, 
would  of  itself  make  the  sale  one  not  in  the 
usual  course  of  insolvent's  business. 

6.  Same. 

In  an  action  by  an  assi^ee  in  insolvency 
to  recover  for  goods  bought  in  violation  of  in- 
solvency laws,  where  the  buyer  was  summoned 
from  a  distance  to  meet  insolvents  and  their 
broker,  and  was  told  that  the  goods  were  sold 
at  a  bargain  because  insolvents  were  overstock- 
ed, the  purchase  money  not  being  paid  to  in- 
solvents, but  to  their  broker,  the  sale  as  a  mat- 
ter of  law  was  not  made  in  the  usual  course  of 
insolvent's  business. 

7.  Same. 

In  an  action  by  an  assignee  in  insolvency, 
the  issue  being  whether  defendant  knew  a  part- 
nership was  insolvent  when  a  sale  was  made,  a 
ruling  that  if  defendant  knew  that  one  of  the 
partners  was  insolvent-  several  years  prior  to 
the  sale,  and  there  was  no  evidence  of  solvency 
thereafter,  be  was  presumed  to  have  reasonable 
cause  to  believe  such  partner  insolvent  when  the 
sale  was  made,  was  properly  refused,  where 
there  was  evidence  that,  the  other  partner  was 
solvent  during  tbat  period. 


8.  Same— Evidence. 

In  an  action  by  an  assignee  in  insolvency 
to  recover  for  cigars  sold  in  violation  of  in- 
solvency laws,  where  a  box  of  the  cigars  sold 
was  admitted  in  evidence  on  a  former  trial,  tes- 
timony as  to  the  value  of  the  cigars  in  such  box 
was  properly  received  in  the  present  trial. 

9.  Sake  —  Pbefbbential  Tbansfebs— Action 
BY  Assignee— Evidence. 

In  an  action  by  an  assignee  in  insolvency 
to  recover  for  cigars  alleged  to  have  been  sold 
by  insolvents  at  a  sacrifice  to  favored  creditors, 
the  exclusion  of  evidence  that  insolvents  never 
complained  of  the  quality  of  tobacco  bought  by 
them,  offered  in  order  to  prove  that  it  was  worth 
the  price  paid  for  it,  was  properly  refused, 
since  it  tended  only  remotely  to  prove  that  fact, 
and  the  purchase  price  was  immaterial,  if  they 
were  buying  for  the  purpose  alleged. 

10.  Same. 

In  an  action  by  an  assignee  in  insolvency 
to  recover  for  preferences  made  in  fraud  of  the 
insolvency  laws,  where  the  insolvents  indorsed 
notes  to  defendant  and  discharged  them  yrith 
money  given  them  for  that  purpose  by  the  mak- 
ers, and  not  with  their  own  money,  a  ruling 
that,  if  insolvents  received  payment  from  the 
makers,  such  fact  would  be  no  defense,  based 
on  the  ground  (hat  the  insolvents'  estates  were 
not  thereby  diminished,  was  propeHy  refused, 
since  the  fraud  consisted,  under  the  circumstan- 
ces, in  the  transfer  of  the  notes  by  insolvents, 
and  not  in  their  payment. 

11.  Saice— Evidence— Admissibility. 

In  an  action  by  an  assignee  in  insolvency 
to  recover  for  cigars  sold  by  insolvents  at  a 
sacrifice  to  favored  creditors,  evidence  that  the 
buyer  made  only  $128  profit  on  a  purchase  of 
$4,000,  and  that  he  had  to  resell  some  of  the 
cigars  several  times,  was  properly  admitted  as 
tending  to  show  that  they  were  sold  by  insolv- 
ents at  their  true  value. 

Exceptions  from  Superior  Court,  Suffolk 
County ;   Lorauus  B.  Hitchcock,  Judge. 

Two  actions  by  H.  J.  Jaqultb,  assignee  in 
Insolvency  of  Henry  A.  Davis  and  Henry  C. 
Hathaway,  composing  the  firm  of  H.  A,  Davis 
&  Co.,  against  John  Davenport  and  against 
Joseph  H.  Morrill.  Findings  for  defendants, 
and  plaintiff  excepts.  Exceptions  sustained 
on  the  second  and  third  counts,  and  overruled 
on  the  fourth,  fifth,  and  sixth  counts,  in  the 
action  against  Davenport.  Exceptions  sus- 
tained in  the  action  against  Morrill. 

William  Reed  Blgelow  and  H.  J.  Jaquith, 
for  plaintiff.  Charles  W.  Bartlett,  Elbridge 
R.  Anderson,  Arthur  T.  Smith,  and  Fred  C. 
Gilpatrlc,  for  defendants. 

LORINO,  J.  These  are  two  of  the  three 
actions  before  this  court  in  Jaqultb  v.  Daven- 
port, 191  Mass.  415,  78  N.  E.  93.  The  action 
against  Rico  then  before  the  court  was  dis- 
posed of  by  the  decision  made  at  tbat  time. 
The  other  two  cases  went  back  for  a  new  trial 
and  are  now  before  us  on  exceptions  then 
taken. 

The  action  against  Davenport  is  an  action 
by  the  plaintiff  as  assignee  in  insolvency  of 
the  joint  and  separate  estates  of  Henry  A. 
Davis  and  Henry  C.  Hathaway,  doing  busi- 
ness as  partners  under  the  firm  name  of  H. 
A.  Davis  &  Co.,  to  recover  for  two  sales  and 
three  payments  of  cash  as  transfers  and  pay- 
ments made  In  fraud  of  the  insolvent  laws. 
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The  actton  against  Morrill  is  for  the  proceeds 
of  one  sale  of  cigars  on  the  same  ground. 

The, principal  but  not  the  only  question  rais- 
ed by  this  bill  of  exceptions  is  that  to  the  re- 
fusal of  the  judge  to  rule  that  the  three  sales 
were  sales  not  made  in  the  usual  course  of 
business  of  the  insolvents. 

The  petition  against  Davis  and  Hathaway 
was  filed  April  25i,  1896.  The  two  sales  to 
Davenport  were  made  on  March  11,  and 
March  31,  1896.  The  three  payments  to  Dav- 
enport (which  at  the  trial  had  also  a  bearing 
on  the  validity  of  the  sales  to  him)  were  made 
on  November  1,  1S95,  November  3,  1895,  and 
December  12,  1805.  The  two  sales  to  Daven- 
port are  the  subject  of  counts  2  and  3,  and 
the  three  payments  are  covered  by  counts  4, 

5  and  6  of  the  declaration  in  the  action 
bro^ight  against  him. 

The  circumstances  leading  up  to  the  two 
sales  and  the  three  payments  to  Davenport 
are  in  substance  as  follows: 

Some  time  in  1893  Davis  and  one  Chard, 
doing  business  under  the  firm  name  of  Chard 

6  Davis,  failed.  At  that  time  one  Oliver  bor- 
rowed $10,700  of  the  defendant  Davenport, 
"to  settle  the  insolvent  afTalrs  of  Chard  & 
Davis,  •  *  *  and  to  help  Davis  through 
financial  straits."  For  making  this  loan  to 
Dim  Oliver  paid  Davenport  a  bonus  of  $1,000. 
Davenport  testified  that  on  March  12,  1896, 
the  balance  then  due  on  this  loan  (originally 
for  $10,700)  was  $3,275.14. 

The  three  payments  here  in  question  come 
first  in  the  chronological  order,  and  we  will 
state  the  facts  in  that  connection  before  tak- 
ing up  the  two  sales  to  this  defendant. 

The  first  payment  complained  of,  came 
about  as  follows:  One  W.  W.  Kelman  made 
a  note  payable  to  and  held  by  the  insolvents. 
They  Indorsed  it  to  Oliver,  and  Oliver  indors- 
ed it  to  the  defendant  Davenport,  with  the 
agreement  that  anything  received  on  it  should 
be  credited  on  the  tutlance  due  on  the  loan 
originally  of  $10,700.  The  note  was  protested 
at  maturity  and  was  afterwards  paid  to  Dav- 
enport by  the  insolvents  as  indorsers,  and  the 
amount  received  was  credited  on  March  12, 
1896,  on  the  note  for  $3,275.14,  the  balance 
then  due  on  the  original  loan  of  $10,700.  This 
payment  amounted  to  $61.02,  of  which  $1.50 
were  protest  fees.  This  payment  was  the 
subject  of  the  fourth  count. 

The  other  two  payments  were  similar.  The 
second  payment  (the  subject  of  the  fifth  count) 
was  for  $60  paid  by  Davis  &  Co.  as  in- 
dorsers at  maturity  to  the  defendant  Daven- 
port, the  holder  by  indorsement  from  Oliver 
who  received  it  from  Davis  &  0.  The  third 
payment,  $300  in  amount  (the  subject  of  the 
sixth  count),  also  was  paid  by  Davis  &  Co. 
as  Indorsers  at  maturi^.  These  two  notes 
were  received  under  the  same  agreement  from 
Oliver,  and  the  proceeds  were  credited  on  the 
balance  due  and  on  the  original  loan  of  $10,- 
700. 

The   plalntifTs   contention   was   that   the 


original  loan  of  $10,700,  although  made  in 
Oliver's  name,  was  really  made  to  Davis,  and 
that  these  notes  were  transferred  through 
Oliver  to  the  defendant  Davenport  (the  trans- 
fer to  Oliver  being  without  consideration)  to 
be  credited  when  paid  on  the  debt  due  from 
Davis  to  Davenport  As  we  have  said,  these 
payments  were  made  on  November  1,  Novem- 
ber 3,  and  December  12,  1885,  but  were  not 
credited  on  the  note  originally  for  $10,700 
until  March  12,  1896. 

The  auditor  found  that  during  all  this  time 
'T>avis"  personally  was  insolvent  No  at- 
tempt was  made  to  control  this  finding  by  evi- 
dence at  the  trial. 

The  date  of  the  first  sale  of  cigars  to  Dav- 
enport was  the  day  before  these  three  pay- 
ments, made  between  3  and  4  months  previous- 
ly thereto,  were  credited  on  the  Oliver  note 
held  by  Davenport.  The  other  sale  was  20 
days  later,  on  March  31,  1890. 

The  auditor  found  that  "Davis  had  been 
financially  irresponsible"  since  the  insolvency 
of  Chard  &  Davis  In  1803  "to  his  present  in- 
solvency." In  November,  1895,  and  perhaps 
early  in  October,  180o,  Davis  and  Hathaway 
began  a  course  of  dealing  in  which  the  au- 
ditor found  that  Davis  and  Hathaway  were 
partners.  This  finding  was  not  controverted 
at  the  trial.  This  course  of  dealing  is  de- 
scribed by  the  auditor  as  follows:  "Hathaway, 
whose  rating  In  the  books  of  the  commercial 
agencies  was  good  at  that  time,  made  notes, 
leaving  large  numbers  of  them,  signed  in 
blank  in  the  iiands  of  Oliver,  who  was  their 
joint  agent  and  who,  or  whose  Ixiokkeeper 
and  agent,  F.  0.  Von  der  Helde,  filled  them 
out  as  occasion  required,  and  Davis  then 
bought  goods  with  these  notes  signed  by 
'Davis  &  Co.*  and  indorsed  by  Hathaway. 
The  goods  so  bought  were  sent  to  Oliver  os- 
tensibly as  Hathaway's  goods,  were  sold  by 
Oliver  or  pledged  on  notes  signed  or  indorsed 
by  Oliver,  and  often  these  goods  were  sent  di- 
rect from  the  depot  or  wharf  to  Oliver's  store 
or  to  Hathaway's  room  in  the  warehouse,  and 
often  goods  were  sent  from  Hathaway's  or 
Davis's  store  to  Oliver's." 

On  March  11,  1896,  and  March  31.  189C 
cigars  bought  in  the  course  of  dealing  above 
described  were  sold  to  the  defendant  Daven- 
port. The  plaintiff  introduced  evidence  that 
the  two  lots  of  cigars  were  worth  $1,870  and 
$1,390,  and  were  sold  for  $1,160  and  $1,000 
respectively.  The  plaintiff's  claim  was  that 
the  difference  of  $1,100  between  the  true 
value  and  the  purchase  price  was  a  payment 
to  Davenport  on  the  original  loan  of  $10,700. 
The  amount  then  due  on  that  loan  (according 
to  Davenport's  testimony)  was  $1,972.30,  aft- 
er the  three  payments  mentioned  above  and 
some  others  had  been  credited  on  March  12, 
1896.  His  contention  is  that  the  transfer, 
having  been  made  to  give  this  preference  to 
Davenport,  was  void.  It  appeared  from  the 
schedules  of  the  Insolvents  that  their  assets 
amounted  to  $50  and  their  debts  to  $29,722.50. 
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The  Judge  was  warranted  In  finding  tbat 
$29,722.50  was  to  some  extent  at  least  due 
for  cigars  bought  and  not  paid  for. 

The  defense,  or  at  any  rate  tbe  main 'de- 
fense, set  up  to  this  claim  was  tbat  these 
goods  were  honestly  sold  by  Davis  or  Hatha- 
way, or  Davis  and  Hathaway,  to  one  Von 
der  Helde,  and  by  blm  were  sold  through 
Oliver  as  a  broker  to  tbe  defendant.  Von 
der  Helde,  for  seven  or  eight  years  before  the 
date  of  these  sales,  had  been,  then  was  and 
thereafter  for  four  or  five  years  continued  to 
t)e,  Oliver's  bookkeeper.  He  had  no  place  of 
business  of  his  own. 

If  the  Judge  had  believed  that  the  two  lots 
of  cigars  sold  to  the  defendant  were  In  real- 
ity the  property  of  Von  der  Helde  and  not 
the  property  of  Davis  or  Hathaway  or  Davis 
and  Hathaway  standing  In  Von  der  Heide's 
name,  when  they  were  sold  to  the  defendant, 
tbe  request  to  rule  that  these  sales  were  "not 
In  the  usual  course  of  business  of  Hathaway" 
would  have  been  rightly  refused  as  Imma- 
terial. If  the  cigars  were  really  Von  der 
Heide's  cigars,  no  question  could  arise  as  to 
the  sale  to  Davenport  being  or  not  being  in 
tbe  usual  course  of  the  business  of  Hathaway 
or  Davis  or  Davis  and  Hathaway. 

But  on  this  record  It  must  be  taken  that  the 
Judge  found  that  the  cigars  were  the  property 
of  Hathaway  or  Davis  or  Davis  and  Hatha- 
way at  tbe  time  of  the  sale  In  question,  and 
were  not  the  cigars  of  Von  der  Helde;  for,  In 
bis  finding  he  states  of  all  five  counts  that 
the  plalntlfif  must  prove  (1)  "Insolvency  or 
contemplation  of  Insolvency  •  ♦  •  of  Da- 
vis and  Hathaway  at  the  time  of  the  sales  of 
the  goods  and  at  the  time  of  the  payments 
referred  to";  (2)  "an  intention  at  the  time 
of  the  sales  of  the  goods  and  the  payments" 
to  give  a  preference;  and  (3)  "knowledge  on 
the  part  of  the  defendant,  or  reasonable 
cause  to  believe,  Davis  and  Hathaway,  or 
either  of  them,  to  be  then  Insolvent,  or  in 
contemplation  of  insolvency  or  to  believe  that 
such  sales  and  payments  were  made  In  fraud 
of  the  laws  relating  to  Insolvency."  The 
Judge  then  states  In  his  finding  that  "the 
plaintiff  falls  to  sustain  the  burden  Incum- 
bent upon  him  upon  the  third  point  and  It  Is 
found  as  a  fact  that  the  defendant  did  not 
have  reasonable  cause  to  believe  that  Hatha- 
way or  Davis  were  Insolvent  at  the  time  of 
the  purchase  of  the  goods,  or  that  the  sales 
or  conveyances  were  made  In  fraud  of  the 
laws  relating  to  Insolvency,  or  that  the  pay- 
ments were  made  In  fraud  of  the  laws  re- 
lating to  insolvency."  i 

In  that  status  of  the  case  the  rulings  asked 
for  were  material  and  should  have  been 
given. 

It  Is  too  plain  for  argument  that  trans- 
ferring goods  Into  the  name  of  the  broker's 
clerk,  falsely  stating  t^  .  they  are  his  (the 
clerk's)  and  selling  them  as  the  clerk's  when 
they  were  not  his,  Is  not  a  sale  In  tbe  usual 
course  of  business  of  the  true  owner. 

The  exceptions  taken  to  the  refusal  to  give 


the  fourteenth  and  fifteenth  rulings  asked  for 
must  be  sustained. 

2.  Morrill'  was  and  had  been  a  teamster 
for  about  30  years,  and  he  lived  out  of  town. 
He  had  known  Oliver  since  he  was  an  errand 
boy  In  a  grocery.  On  being  asked  by  Oliver 
on  tbe  telephone  to  do  so,  he  went  to  the 
Hotel  Reynolds  In  Boston,  "some  time  In  Feb- 
ruary, 1896,"  and  met  him  [Oliver]  and  Hath- 
away. Oliver  told  Morrill  that  he  "wanted  to 
sell  some  cigars  that  Hathaway  was  over- 
stocked OQ,  he  claimed,  and  wanted  some 
ready  money."  Morrill  testified  that  "Oliver 
told  me  Hatbaway's  circumstances,  that  he 
needed  some  money  and  wanted  some  help." 
Oliver  led  him  to  expect  to  make  some  money 
on  the  cigars  if  he  bought  them.  Thereupon 
he  bought  the  cigars  and  paid  Oliver  tor 
them.  The  evidence  stated  In  the  bill  of  ex- 
ceptions showed  that  this  money  went  to 
Oliver  or  Oliver's  shippers,  to  both  of  whom 
Hathaway  or  the  firm  were  then  Indebted. 

Without  question  the  transaction  was  not 
In  tbe  usual  course  of  business  of  Morrill. 
But  that  Is  not  the  question.  The  question 
Is  whether  the  sale  was  one  not  made  In  the 
usual  and  ordinary  course  of  business  of 
Davis  and  Hathaway. 

Again,  the  question  is  not  whether  the  sale 
was  one  not  In  the  usual  and  ordinary  course 
of  business  throughout  the  community,  but 
whether  is  was  one  not  in  the  usual  and  .ordi- 
nary course  of  business  of  the  Insolvents  as 
■the  insolvents  carried  on  their  business. 
Hoar,  J.,  in  Nary  v.  Merrill,  8  Allen,  451,  453. 

And  again,  the  question  before  us  is  not 
whether  the  Judge  could  have  found  tbe 
transaction  to  l>e  one  not  In  the  usual  course 
of  tbe  business  of  Davis  and  Hathaway; 
that  is  to  say,  a  case  where  tbe  Judge  could 
have  found  one  way  or  the  other  on  the  evi- 
dence, as  In  Klllam  v.  Pelrce,  153  Mass.  602, 
27  N.  B.  520.  Tbe  question  here  Is  whether 
on  the  evidence  be  was  bound  to  find  as  mat- 
ter of  law  that  the  sale  was  not  in  the  usual 
course  of  tbe  business  of  Davis  and  Hatha- 
way, and  so  in  the  class  of  cases  like  Nary 
V.  Merrill,  8  Allen,  451. 

There  is  little  or  no  evidence  In  the  bill  of 
exceptions  as  to  what  the  usual  course  of 
business  of  Davis  and  Hathaway  was.  Tbe 
auditor  found  that  they  bought  tobacco 
through  Oliver  with  the  proceeds  of  notes 
signed  or  Indorsed  by  Hathaway  (whose  cred- 
it was  good  while  that  of  Davis  was  bad), 
and  sold  this  tobacco  through  Oliver.  Tbe 
auditor  found  that  the  tobacco  was  stored 
sometimes  in  Oliver's  store  and  sometimes  in 
"Hatbaway's  room  in  tbe  warehouse."  Von 
der  Helde  testified  that  "Hatbaway's  goods 
were  stored  in  a  private  room  at  tbe  Metro- 
politan Warehouse  Company  in  Boston,  and 
that  Oliver  kept  the  key  to  the  room,  and 
that  none  of  the  goods  were  kept  In  Oliver's 
store." 

Apparently  neitber  Davis  nor  Hathaway 
had  any  place  of  business. 

The  fact  tbat  the  sale  was  made  by  Oliver 
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as  a  broker  outside  of  Oliver's  store  would 
not  make  the  sale  one  not  In  the  usual  course 
of  the  business  of  the  insolventsl 

Neither  Is  the  fact  that  Oliver  told  Morrill 
that  Hathaway  was  overstocked  and  wanted 
some  ready  money,  enough. 

But  taking  all  the  circumstances  together, 
the  fact  that  Morrill  was  summoned  by  tele- 
phone or  telegraph  from  out  of  town,  and 
that  he  was  summoned  to  the  Hotel  Reynolds 
and  there  wet  both  the  principal  and  the 
broker,  and  was  told  the  goods  were  sold  at 
a  bargain  because  he  was  overstocked,  and 
that  the  purchase  money  was  paid  to  Oliver 
and  not  to  the  insolvents,  we  are  of  opinlou 
on  the  whole  that  the  sale,  as  matter  of  law, 
was  not  in  the  usual  and  ordinary  course  of 
the  business  of  the  insolvents. 

3.  The  judge  could  refuse  to  give  ruling 
15a  as  Immaterial.  The  issue'  on  that  was 
whether  the  defendant  had  reasonable  cause 
to  believe  that  Davis  and  Hathaway  were  In- 
solvent or  in  contemplation  of  insolvency  in 
the  fall  of  1895,  and  the  first  three  months 
of  1S96.  Hathaway  was  in  good  financial 
standing  until  the  Insolvency  In  April,  1896. 
The  financial  strength  brought  to  the  firm  by 
him  was  left  out  of  account  in  this  request 
for  a  ruling. 

4.  We  are  of  opinion  that  the  judge  could 
admit  the  testimony  of  Manning  as  to  the 
value  of  the  cigars  in  the  box  admitted  in 
evidence  at  the  former  trial.  It  was  enough 
to  make  the  evidence  competent  that  the  box 
was  then  admitted.  Since  there  were  14 
brands  of  cigars  in  question  In  the  Morrill 
ease  (In  which  we  understand  this  testimony 
was  offered),  varying  from  $11.50  to  $50  a 
thousand,  this  evidence  would  seem  to  be  of 
little  or  no  weight  unless  further  evidence 
of  its  connection  with  the  case  was  put  in. 

5.  The  Judge  in  his  discretion  could  ex- 
clude the  evidence  that  neither  H.  A.  Davis 
&  Co.  nor  Hathaway  ever  complained  of  the 
quality  of  the  tobacco  bought  by  them.  The 
plaintiff  insists  that  this  was  evidence  that 
the  tobacco  was  worth  what  Davis  &  Co.  paid 
for  it.  That  evidence  might  have  some  tend- 
ency to  prove  that  fact.  But  it  is  very  re- 
mote. Moreover,  if,  as  the  plaintiff  contends 
the  insolvents  were  buying  tobacco  to  sell  to 
favored  creditors  at  less  than  its  true  value, 
or  to  sell  to  others  and  use  the  proceeds  to 
pay  favored  creditors,  they  would  not  care 
what  they  agreed  to  pay  for  It. 

6.  The  court  found  that  the  three  pay- 
ments in  question  in  counts  4,  5,  and  6  In  the 
action  against  Davenport  were  made  with 
funds  furnished  by  the  makers  of  the  notes. 
On  the  finding  the  money  so  furnished  was 
paid  to  Davis  &  Co.,  not  as  their  money,  but 
as  the  money  of  the  makers  in  trust  to  be  ap- 
plied in  paying  the  notes  then  held  by  others. 
Since  that  was  the  fact  the  fraud.  If  any, 
consisted  In  the  transfer  of  the  notes,  not  in 
their  payment  Ruling  15b  was  properly  re- 
fused. 


7.  To  prove  that  the  price  paid  by  Morrill 
was  not  less  than  the  true  value  of  the  cigars 
bought  by  him  he  Introduced  evidence  that  he 
made  $128  profit  on  this  purchase  of  $4,000. 
To  supplement  this  he  was  allowed  to  prove 
by  Oliver  that  he  had  to  resell  some  of  the 
cigars  several  times.  This  tended  to  show 
that  they  were  not  resold  without  regard  to 
their  true  value,  and  in  this  connection  the 
evidence  was  competent. 

The  result  is  that  the  entries  most  be: 

On  counts  2  and  3  in  the  case  against 
Davenport:  Exceptions  sustained. 

On  counts  4,  S,  and  6:  Exceptions  over- 
ruled. 

In  the  case  against  Morrill:  Exceptions 
sustained. 

(in   Han.  SIT) 
CHILDS  V.  AMEBICAN  EXPBBSS  00. 
(Supreme  Judicial  Court  of  Massachusetts.    Es- 
sex.   Feb.  26,  190a) 

Neoligencb— Actions— BtJBDKN  of  Pboof. 

Where  plaintiff,  at  the  request  of  in  ex- 
pressman, to  help  him  draw  a  trunk  up  .i  flight 
of  stairs  from  a  basement,  fastened  a  rope  con- 
nected with  a  tackle  to  the  trunk  handle  and 
was  injured  H>y  the  falling  of  the  trunk  from 
the  top  of  the  stairs  by  reason  of  the  Imndle 
coming  off,  he  could  not  recover  from  the  ex- 
pressman's employer,  in  the  absence  of  any 
showing  that  the  trunk  handle  was  defective  or 
nrorn,  or  that  its  weakness  could  have  been  dis- 
covered upon  inspection. 

Exceptions  from  Superior  Court,  Essex 
County;  Lloyd  B.  White,  Judge. 

Action  by  Fteeman  A.  Obilds  against  tbo 
American  Express  Company.  Judgment  for 
defendant,  and  plaintiff  excepts.  Exceptions 
overruled. 

James  H.  Slsk,  William  H.  Slsk.  and  Rich- 
ard L.  Slsk,  for  plaintiff.  Boland  W.  Boy- 
den,  for  defendant 

RUGG,  J.  The  accident,  for  which  this  ac- 
tion is  brought  occurred  In  a  basement  ship- 
ping room,  where  the  plaintiff  was  employed 
by  one  Rogers.  From  this  room  a  staircase 
6  feet  wide  of  22  stairs,  the  tread  of  eacb 
stair  being  18  inches  in  width,  leads  up  to  a 
driveway.  A  tackle  and  fall  were  kept  on 
the  premises  for  use  In  raising  articles  from 
the  basement  by  way  of  the  stairs.  The  day 
before  the  accident  a  large,  heavily  filled, 
drummer's  trunk  was  brought  to  the  ship- 
ping room,  and  remained  there  until  the  next 
day,  when  one  Melzard,  an  employe  of  the 
defendant  came  for  it.  The  plaintiff,  at  his 
request  assisted  In  moving  the  trunk  to  the 
foot  of  the  stairs.  Melzard  hooked  one  part 
of  the  tackle  In  a  ring  on  a  post  upstairs, 
fastened  one  end  of  the  rope  on  some  part 
of  his  team,  which  stood  at  the  head  of  the 
stairs,  and  gave  the  other  end  of  the  rope  to 
the  plaintiff,  who  at  Melzard's  request  fast- 
ened It  into  the  handle  of  the  trunk.  The 
plaintiff  then  returned  to  work,  and  shortly 
afterward  beard  a  noise  upstairs,  whereupon 
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without  any  request  aud  of  his  own.  notion 
he  ran  to  the  foot  of  the  stairs,  where  he 
saw  the  tronk  apparently  caught,  and  be  call- 
ed to  Melzard  to  stop,  and  then,  as  he  was 
turning  to  go  to  his  work  again,  the  trunk 
came  down,  struck  him  and  caused  the  in- 
Jury  complained  of.  The  handle  of  the  trunk 
at  this  time  had  been  torn  off. 

This  evidence  fails  to  disclose  any  negli- 
gence on  the  part  of  the  defendant.  The 
cause  of  the  accident  Is  left  wholly  to  con- 
jecture. While  it  is  not  necessary  for  the 
plaintiff  to  exclude  every  possibility  that  the 
accident  may  have  happened  through  some 
canse  other  tban  the  negligence  of  the  de- 
fendant, he  is  bound  to  introduce  evidence 
enough  to  remove  the  cause  from  the  realm 
of  speculation,  and  give  it  a  solid  foundation 
npon  facts,  for  the  harmful  effect  of  which 
the  defendant  is  responsible.  Woodall  v. 
Boston  Elevated  Railway  Co.,  192  Mass.  308, 
78  N.  E.  446.  There  is  no  description  of  the 
handle  of  the  trunk  and  it  does  not  appear 
whether  it  was  defective  or  worn,  or  whether 
any  reason  why  It  could  not  be  safely  used  In 
connection  with  the  tackle  could  have  been 
discovered  upon  inspection.  The  plaintiff 
lilmself  had  quite  as  good  opportunity  to  ob- 
serve it  as  the  servant  of  the  defendant,  and 
he  proffers  no  explanation  to  show  that  it 
was  not  sufficiently  strong,  or  tliat  its  weak- 
ness could  have  been  observed.  It  may  have 
been  that  the  highest  degree  of  diligence  on 
the  part  of  the  defendant  could  not  have 
found  any  ground  for  apprehension  that  tlie 
handle  might  not  be  used  in  any  reasonable 
way  for  moving  the  trunk.  It  is  manifest 
that  other  causes  than  the  neglect  of  the  de- 
fendant might  have  cau!^  the  trunk  to  fall. 
Under  these  circumstances  the  plaintiff  must 
bar  out  by  the  greater  weight  of  credible  evi- 
dence the  causal  connection  with  his  Injury 
of  all  other  facts  than  the  defendant's  neg- 
ligence. This  burden  of  proof  he  falls  to  sus- 
tain. Hamols  v.  Cutting,  174  Mass.  398,  54 
X.  E.  842;  MaGee  v.  Boston  Elevated  Ry.  Co., 
187  Mass.  568,  73  N.  B.  657 ;  Wadsworth  v. 
Boston  Elevated  Ry.  Co.,  182  Mass.  572,  68 
N.  B.  421 ;  Faulkner  v.  Boston  &  Maine  R. 
R.,  187  Mass.  264.  72  N.  B.  97fi;  Snxe  v.  Wal- 
worth Mfg.  Co.,  191  Mass.  338,  77  N.  B.  883, 
114  Am.  St.  Rep.  613. 

Eisceptlons  overruled. 


(in  Haas.  814) 

LINDENBAUM  T.  NEW  TORK,  N.  H.  &  H. 
R.  CO.  et  al.    (two  cases). 
ADEIiMAN  V.  SAME  (two  oases). 
(Bopreme  Judicial  (Tonrt  of  Massnchusetts.    Suf- 
folk.   Feb.  26,  lOOa) 

1  Carbiers — Transportation  of  Passengers 
—Actions  fob  Injuries— Conoubbent  Neq- 
uoENCB— Joint  Action. 

Where  paasengeis  on  a  street  car  are  in- 
jured by  the  concurrent  nesjiigence  of  the  street 
car  company  and  another  railroad  company,  they 
can  sue   the  two  companies  jointly. 

{Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
WL  9,  Carriers,  {{  1219-125l.] 

84N.E.-9 


2.  Same— Sufficiency  of  Evidkncb. 

In  an  action  by  a  passenger  on  a  street  car 
for  personal  injuries,  evidence  examined,  and 
held  to  support  a  finding  that  the  accident  was 
caused  by  negligence  of  the  motorman  of  the 
street  car  company. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  9,  Carriers,  i  1312.] 

8.  Sam»— Iwbtbuctions. 

In  an  action  by  a  passenger  on  defendant's 
street  car  for  injuries  caused  by  the  stopping 
of  the  car  in  a  position  where  it  was  struck  by 
a  locomotive  on  an  intersecting  railroad  track, 
a  requested  ruling  that  defendant  street  rail- 
way company  "had  a  right  to  stop  its  car  at  any 
point  upon  the  street,"  and  that  the  jury  could 
not,  upon  the  evidence  competent  for  it  to  con- 
sider, find  said  defendant,  or  its  agents  and  serv- 
ants,  negligent  in  stopping  the  car  at  the  time 
and  place  it  did,  was  properly  refused  as  mis- 
leading. 

4.  Saue. 

In  an  action  bv  a  passenger  on  defendant's 
street  car  for  injuries  caused  by  the  stopping  of 
tlie  car  in  a  position  where  it  was  struck  by  a 
locomotive  on  an  intersecting  railroad  track,  a 
requested  ruling  that  the  jury  would  not  be  war- 
ranted in  finding  defendant  n^ligent  because  it 
•topped  its  car  at  the  time  and  place  it  did  was 
properly  refused  as  misleading. 

5.  Same— Evidence— Negligence. 

In  an  action  by  a  passenger  on  defendant's 
street  car  for  injuries  caused  by  a  collision  of 
the  car  with  a  locomotive  at  a  railroad  crossing, 
evidence  examined,  and  held  to  warrant  findings 
that  defendant's  motorman  was  negligent  in  at- 
tempting to  cross  the  railroad  track,  and  that, 
had  he.  exercised  due  care,  he  would  have  seen 
that  a  street  car  approaching  in  the  opposite 
direction  was  obstructing  a  switch  over  which 
he  must  pass  in  order  to  clear  the  railroad  cross- 
ing. 

[Ed.  Note.— For  cases  in  iraint,  see  Cent  Dig. 
vol.  9,  Carriers,  t  1312.] 

6.  Sauk. 

In  an  action  by  a  passenger  on  defendant's 
street  car  for  injuries  caused  by  the  collision  of 
the  car  with  a  locomotive  at  a  crossing,  where 
the  rate  of  speed  of  the  street  car  while  ap- 
proaching the  crossing  had  to  be  taken  into  ac- 
count in  considering  whether  the  locomotive  was 
visible  to  the  motorman,  and  there  was  no  evi- 
dence as  to  its  rate'  of  speed,  the  usual  rate 
could  be  assumed. 

7.  Witnesses  —  Exauination  —  Treatment 
Given  by  Physician— Refbeshino  Rscoi.- 
I.ECT10N — Clinical  Record. 

A  physician  may  tostify  as  to  the  nature  of 
the  complaint  with  which  a  person  treated  by 
him  and  named  on  a  clinical  record  was  afflict- 
ed, though  he  is  unable  to  identify  the  person, 
and  in  testifying  may  refresh  his  recollection  by 
referring  to  a  memorandum  in  a  clinical  record 
made  by  him  at  the  time  of  treatment  from  his 
personal  knowledge. 

[Ed.  Notf.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §  875.] 

8.  Evidence— Sufficiency— Identity  of  Per- 
son. 

In  a  personal  injury  case,  evidence  ex- 
amined, and  held  to  warrant  a  finding  that  a  per- 
son taken  to  a  hospital  and  given  treatment  for 
a  certain  complaint  was  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  (%nt.  Dig. 
vol.  20,  Evidence,  §  2458.] 

9.  Tbiai/— Questions  fob  Juby— TJhcontra- 
DicTED  Evidence. 

Tho  fact  that  there  is  no  testimony  direct- 
ly contradicting  evidence  in  favor  of  defendant 
is  no  ground  for  directing  a  verdict  in  its  favor, 
since  the  jury  have  a  right  to  disbelieve  its 
witnesses  in  toto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  40.  Trial,  {  330.] 
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10.  Railboads— Accidents  at  CSsosaiNaa— Ac- 
tions FOB  INJUBIEB— Sufficiency  of  Evi- 
dence. 

In  an  action  by  a  passenger  on  a  street  car 
for  injuries  caused  by  a  collision  of  the  street 
car  with  a  locomotive  at  a  railroad  crossing, 
evidence  held  to  warrant  a  finding  that  the  loco- 
motive engineer  in  the  exercise  of  due  care  would 
have  seen  the  street  car  and  have  stopped  be- 
fore reaching  the  crossing. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  41,  Railroads,  {{  113a-1143.] 

11.  Save. 

In  an  action  for  Injuries  caused  by  a  colli- 
sion between  a  street  car  and  a  locomotive,  evi- 
dence examined,  and  held  to  warrant  a  finding 
that  certain  rules  of  the  railroad  company  in- 
troduced in  evidence  had  not  been  verbaUy  modi- 


fied, or  at  least  that  no  modifications  had  been 
put  in  force. 

Exceptions  fron).  Superior  Court,  Suffolk 
County;    William  Schofleld,  Judge. 

Consolidated  actions  by  Sarah  Llndenbaum, 
Julius  L.  Llndenbaum,  Bessie  Adelman,  and 
Ike  Adelman  against  the  New  Tork,  New 
Haven  &  Hartford  Railroad  Company  and 
others.  Verdict  in  each  case  for  the  named 
defendant,  and  for  plalntifts  against  the  oth- 
er defendants,  who  except  Exceptions  orer- 
ruled. 

The  following  is  a  plan  of  tiie  locality  of 
tlie  accident: 


PLAN  SHOWINfi  LOCATION  or  TRACKS, 
CAOStsWAY    STj 
SOSTOn.. 


iCa^y.) 


3EVE.RLY    ST. 


">»)»»imiiint)initiiiii> 


FITCHBUR&    STAT/ON. 


Vttff.,,,t,^,t.,,^,t.^.... .^^^,..,,,..,,,^^.^ 


MORTH    STATfON 
BOSTOM    St.  MAINE    R.R. 
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Bartlett  &  Anderson  and  Abram  Bon,  for 
plaintlfifs.  Henry  F.  Hurlburt,  Damon  E. 
Hall,  for  defendant  Boston  &  N.  St.  Ry.  Co. 
Cboate,  Hall  &  Stewart,  for  defendant  Union 
Freight  K.  Ca 

LORING,  J.  The  two  women  plaintiffs, 
whom  for  convenience  we  shall  speak  of  as 
the  plaintiffs,  were  passengers  on  an  outward 
bound  subway  car  ef  the  Boston  &  Northern 
Street  Railway  Company,  on  the  eyening  of 
July  9,  1902.  This  car  passed  from  the  suit- 
way  onto  Oanseway  street  until  it  came  to 
the  switch  shown  on  the  accompanying  plan, 
which  was  set  to  throw  outbound  cars  on  to 
Beverly  street  A  car  on  the  Inbound  traclt, 
which  bad  come  along  Causeway  street,  pre- 
vented the  plaintiffs'  car  from  going  Into 
Beverly  street.  This  Inbound  car  was  pre- 
vented from  going  ahead  and  getting  oat  of 
the  way  of  the  plaintiffs'  car  by  a  train  on 
the  Union  Freight  track.  The  Union  Freight 
train  did  not  stop  in  time,  and  ran  into  the 
rear  end  of  the  plaintiffs'  car.  The  plaintiffs' 
car  was  pushed  arotind  the  switch  Into  the 
Inbound  car  and  the  two  plaintiffs  were  In- 
jured by  the  collision. 

1.  The  plaintiffs'  right  to  ane  the  two  de- 
fendants Jointly  is  settled  by  the  recent  case 
of  Feneff  t.  Boston  &  Maine  Railroad  (Mass.) 
82  N.  E.  705. 

We  will  deal  first  with  the  exceptions  tak- 
en by  the  Boston  &  Northern  Street  Railway 
Company. 

2.  The  Boston  &  Northern  Street  Railway 
Company  rested  on  the  plaintiffs'  evidence  so 
far  as  liability  was  concerned. 

Its  contention  is  that  on  the  plaintiffs'  evi- 
dence the  cause  of  the  cars  coming  together 
as  they  cfid  was  a  matter  of  conjecture  as 
hi  Chllds  V.  American  Express  Company,  84 
N.  E.  128,  and  that  the  evidence  of  the  plain- 
tiffs did  not  go  far  enough  to  warrant  a 
finding  that  the  accident  was  caused  by  the 
negligence  of  the  motorman  of  the  defendant. 

There  was  evidence  that  the  engine  of  the 
train  of  the  Union  -Freight  Railroad  Com- 
pany, when  first  seen  by  the  plaintiffs'  wit- 
nesses, was  from  15  to  40  feet  away  from 
the  rails  of  the  inward  bound  traclj  on  Cause- 
way street.  To  make  plain  which  Is  the  In- 
ward and  which  the  outward  bound  track,  it 
Is  to  be  understood  that  the  railways  using 
these  street  railway  tracks  ran  on  the  righl. 
The  freight  train  was  then  going  3  or  4  miles 
an  boar.  At  this  time  the  defendant's  car 
here  in  question  was  stopping,  or  had  come 
to  a  stop,  at  the  Beverly  street  switch,  and 
was  blocked  by  an  inward  bound  car  which 
stood  over  the  switch  or  so  near  to  it  as  to 
prevent  the  car  here  In  question  from  turning 
into  Beverly  street.  There  was  no  evidence 
of  any  obstructions  in  the  street.  On  this 
evidence  the  Jury  were  warranted  In  finding 
thtt  tlic  defendant's  uotorman.  In  the  exer- 
cise of  the  care  which  this  company  ovrcl 
to  the  plaintiffs,  before  he  crossed  the  Union 


Freight  track  ought  to  have  seen  the  train 
coming  out  on  the  Union  Freight  track  and 
the  Inward  bound  car  coming  west  on  the 
Inward  track,  and  ought  to  have  known  the 
arrangement  of  the  tracks  and  switches,  and 
that  if  the  switch  was  set  for  Beverly  street 
he  would  be  caught  in  the  trap  he  was  caught 
In. 

3.  The  exception  to  the  refusal  to  give  the 
twenty-ninth  and  thirtieth  rulings  asked  for 
must  be  overruled. 

These  were  2  out  of  43  requests  for  rul- 
ings asked  for  by  this  defendant  (the  Boston 
&  Northern  Street  Railway  Company),  and 
1  of  the  48  consisted  of  6  subdivisions. 

"(29)  The  defendant  Boston  &  Northern 
Street  Railway  Company  bad  a  right  to  stop 
its  cars  at  any  point  upon  the  street  and  the 
jury  is  not  entitled,  upon  the  evidence  compe- 
tent for  It  to  consider,  to  find  said  defendant, 
its  agents  and  servants,  negligent  in  stopping 
said  car  at  the  time  and  place  it  did. 

"(30)  The  Jury  would  not  be  warranted  in 
finding  negligence  ui)on  the  part  of  the  de- 
fendant Boston  &  Northern  Street  Railway 
Company  because  of  the  fact  that  it  stopped 
its  car  at  the  time  and  place  it  did." 

The  cause  of  the  accident  was  the  stopping 
of  the  defendant's  outward  car  where  it  did 
stop.  To  tell  the  Jury  that  "the  defendant 
Boston  &  Northern  Street  Railway  Company 
had  a  right  to  stop  its  car  at  any  point  upon 
the  street,"  as  the  defendant  requested  In  the 
twenty-nintb  ruling  asked  for  would  have 
been  misleading,  and  the  misleading  element 
Is  not  cured  or  even  helped  by  the  rest  of 
that  ruling. 

The  same  is  true  of  the  thirtieth  mllng 
asked  for. 

The  defendant  now  seeks  to  uphold  his  ex- 
ception to  the  refusal  to  give  these  rulings  by 
urging  that  the  accident  was  caused  by  this 
defendant's  crossing  the  Freight  Railroad's 
track  and  not  by  stopping  its  car  where  it 
did,  as  distinguished  from  crossing  the  tracks. 
For  after  crossing  the  track  It  was  forced 
to  stop  by  the  Beverly  street  switch  and  the 
inbound  car.  We  have  looked  at  the  four 
parts  of  the  charge  to  which  counsel  for 
this  defendant  has  referred  us  In  this  con- 
nection. After  a  careful  examination  of  these 
portions  of  the  charge  and  of  the  charge  as  a 
whole,  we  are  of  opinion  that  the  question 
was  properly  left  to  the  Jury,  and  that  the 
charge  is  not  open  to  the  objection  now  urg- 
ed. The  jury  were  told  In  substance  that  to 
find  for  the  plaintiff  they  must  find  that  in 
stopping  where  they  did,  Including  all  that 
led  up  to  making  that  stop,  or,  more  specif- 
ically, in  driving  the  car  to  the  place  where 
it  was  stopped,  the  defendant's  agents  did  not 
exercise  the  highest  degree  of  care  that  was 
reasonable  under  the  circumstances. 

There  was  nothing  in  these  requests  handed 
in  as  they  were  as  2  out  of  43  rulings  asked 
for,  which  called  the  attention  of  the  judge 
to  the  point  which  It  Is  now  urged  the  de- 
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feodant  wished  to  hare  nude  plain  to  the 
Jury. 

4.  The  next  exception  argned  Is  to  the  re- 
fusal to  give  the  rulings  asked  ft>r  numbered 
83  a,  b,  and  d 

We  are  of  opinion  that  the  Jury  were  war- 
ranted  In  finding  that  the  Freight  Railroad 
train  uust  hare  been  in  sight  coming  toward 
the  junction  of  the  two  tracks  before  the  car 
In  question  reached  the  crossover,  and  so 
near  to  the  outward  bound  track  as  to  war- 
rant a  finding  that  it  was  negligence  for  the 
defendant's  motorman  to  cross.  For  that  rea- 
son 33a  and  S3b  were  properly  refused.  In 
that  case  83c  was  properly  refused  as  Im- 
material. 

Q.  The  next  exception  la  to  the  refusal  to 
give  ruling  33f.* 

We  are  of  opinion  that  the  presence  of  the 
Inward  bound  car  across  the  Beverly  street 
switch  when  the  outward  bound  car  here  In 
question  reached  that  point,  in  the  absence  of 
evidence  of  any  obstruction,  warranted  the 
finding  that  It  would  have  been  seen  by  the 
motorman  of  the  outward  bound  car  If  be 
had  exercised  the  care  owed  by  his  company 
to  the  plalntlfTB. 

0.  After  explaining  at  length  that  the  plaln- 
tifl  had  to  prove  negligence  in  the  defendant  In 
allowing  its  outward  bound  car  to  be  caught 
in  the  trap  It  was  caught  In,  the  presiding 
Jndge  summed  up  this  matter  in  these  words: 
"As  r  have  said  to  you,  gentlemen,  you  are  to 
determine  what  the  facts  and  circumstances 
were.  Yon  are  to  pass  upon  the  question  of 
the  rate  of  speed  at  which  the  car  of  the 
Boston  &  Northern  was  run  after  coming  out 
of  the  subway  in  Cnnseway  street  up  to  the 
place  where  the  collision  occurred.  You  are 
to  determine  upon  the  evidence— that  is,  the 
evidence  as  it  stood  at  the  time  when  the  de- 
fendant the  Boston  &  Northern  rested — as  to 
where  the  freight  train  of  the  other  defend- 
ant, the  Union  Freight  Company,  was.  Yon 
are  to  decide  what  the  fact  was  in  regard  to 
the  relative  position  of  those  two  objects,  the 
car  on  one  side  and  the  freight  train  on  the 
other,  the  speed  at  which  they  were  moving, 

>(33)  Upon  all  the  evidence  competent  for  the 
jury  to  considor  upon  tlie  case  npiainst  the  de- 
fendant Boston  &  Northern  Street  Railwiiy 
Company,  the  jury  would  not  be  warranted  in 
findine  either 

(a)  That  the  dummy  entrine  so  called  was 
in  motion  when  the  defendant  street  railway 
company's  car  left  the  subway  station  and  pro- 
ceeded along  towards  the  switch,  or 

(b)  Tliat  it  was  so  near  to  the  track  upon 
which  said  street  car  was  proceedinR  as  to 
render  It  negligent  for  the  servants  of  said 
street  railway  company  to  propel  said  car 
towards  the  switch,  or 

(c)  That  any  warning  of  the  approach  of  said 
Union  Freight  Railroad  Company's  train  was 
given  to  the  car  by  lantern  or  otherwise. 

»(33)  Upon  all  the  evidence  •  •  *  the  jury 
would  not  be  warranted  in  finding 

(f)  That  the  car  upon  the  inbound  track  was 
at  or  upon  or  so  near  the  switch  over  which 
said  car  was  to  pass,  at  the  time  said  car  left 
the  subway  atation,  «8  to  render  it  Dpsrligent 
for  said  car  to  be  propelled  to  said  switclu 


and  everything  relating  to  their  operatlona 
down  to  the  time  when  the  collision  occur- 
red." 

This  defendant  "excepted  to  that  portion 
of  the  charge  in  which  the  court  submitted 
the  question  to  the  jury  to  determine  the  rato 
of  speed  at  which  the  car  was  run  from  tlie 
subway  to  the  point  of  collision,  said  defend- 
ant claiming  that  there  was  no  evidence  upon 
that  point  at  all." 

Altliough  there  was  no  evidence  as  to  tho 
rate  of  speed  of  the  outward  bound  car,  the 
rate  of  speed  of  that  car  had  to  l>e  taken  In- 
to account  in  considering  whether  the  fn^Ight 
train  was  visible  to  the  motorman,  and  in  the 
absence  of  direct  evidence  on  the  point  the 
usual  rate  could  be  assumed.  This  portion 
of  the  charge  meant  nothing  more  than  this. 

7.  The  next  exception  raises  a  question  of 
evidence. 

A  police  officer  testified  that  he  took  tho 
plaintiff  In  the  first  case,  Mrs.  Llndenbaum, 
in  an  ambulance  to  the  Relief  Station  of  the 
City  Hospital.  A  record  from  the  City  Hos- 
pital itself  of  cases  treated  at  the  Relief  Sta- 
tion of  the  Hospital  was  put  in  evldenco 
without  objection  on  the  part  of  the  defend- 
ants. It  appeared  that  the  City  Hospital  is 
In  Harrison  avenue  and  that  the  Belief  Sta- 
tion Is  In  Haymarket  Square. 

This  record  was  the  record  of  the  case  of 
"Sadie  Lintonhume."  The  record  was  as 
follows:  "Brought  to  the  hospital  at  3  min- 
ntes  past  10  by  police  ambulance  sta- 
tion 1,  Officer  Kelliher.  Patient  lived  at  S6 
Arlington  St,  Chelsea.  Married.  Color: 
white.  40  years  of  age.  Time  of  accident, 
0-.50  p.  m.  Place  and  circumstances;  comer 
of  Causeway  and  Beverly  Sts.  Officer  stated 
that  patient  was  on  an  electric  car  which  was 
struck  by  a  dummy  engine  of  the  Union 
Freight  Ca  Injury:  contusion  of  elbow.  Ex- 
amined by  Dr.  Germalne  and  attended  by  Dr. 
Germaine.  Admitted  to  the  out-patient  de- 
partment and  sent  hom&  Record  by  C.  W. 
Mnlcom."  Later  a  clerk  from  the  Relief  Sta- 
tion produced  a  yellow  paper  and  a  white 
card.  Upon  the  yellow  paper  were  these 
words:  "Sadie  Llntonbume,  living  at  86  Ar^ 
iington  street,  Chelsea,  received  treatment 
on  July  9,  1902,  at  the  Relief  Station.  Diag- 
nosis :  contusion  of  eltxiw,  about  9 :50  p.  m., 
corner  of  Causeway  and  Beverly  Sts.  Offi- 
cer states  that  patient  was  on  an  electric  car 
which  was  struck  by  a  dummy  engine  of  tiie 
Union  Freight  Company.  She  was  brought 
in  by  police  ambulance,  station  1;  40  yrs.  of 
age  and  married."  This  yellow  paper  was 
admitted  without  objection.  The  clerk  who 
produced  the  yellow  paper  testified  that  It 
(the  yellow  paper)  was  the  accident  report 
and  the  white  card  the  clinical  record.  The 
plaintiff  then  called  Dr.  Germalne,  who  testi- 
fied that  In  1902  he  treated  patients  at  the 
Relief  Station.  Be  also  testified  that  all  the 
writing  on  the  white  card  except  the  first  two 
lines  was  his.  The  first  two  lines  were  as 
follows:    "Nume^    Lintoubmuek   Sudlft.     Adr 
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dress,  86  Arlington  St."  Dr.  Germalne  fur- 
ther testified  that  accprding  to  the  practice 
of  the  nellef  Station  the  yellow  paper  and 
the  first  two  lines  of  the  white  card  are  writ- 
ten out  when  he  or  she  is  brought  to  the 
station,  and  the  white  card  accompanies  the 
patient  when  he  or  she  Is  brought  into  the 
accident  room,  and  that  the  physician  who 
treats  the  patient  writes  on  the  white  card 
his  record  of  the  case.  At  the  time  In  ques- 
tion it  was  the  duty  of  Malcom  to  write  the 
first  two  lines  of  this  white  card,  and  that 
Malcom  is  now  dead.  Dr.  Germalne  testi- 
fied also  that  he  did  not  know  the  piaintlfF  or 
whether  he  ever  treated  her,  and  did  not 
know  Mr.  Malcom's  handwriting.  The  pre- 
siding Judge  from  an  Inspection  of  the  yel- 
low paper  and  the  white  card  was  of  opinion 
that  the  handwriting  of  the  first  two  lines 
of  the  white  card  was  the  same  as  that  of 
the  yellow  paper.  Upon  the  plaintiff's  offer- 
ing to  prove  "that  there  was  no  other  Llnden- 
l>aum  In  that  place  [the  Relief  Station]  that 
day,"  the  Judge  allowed  Dr.  Germalne  to  re- 
fresh his  recollection  by  the  white  card  and 
to  testify  "about  treating  the  person  [named 
in  the  white  card],  and  it  Is  for  the  Jury  to 
say  whether  Sadie  Llntonbume  was  the  plain- 
tiff or  not."  Both  defendants  took  an  excep- 
tion to  this  ruling. 

The  ruling  was  plainly  right  There  can  be 
no  qnestlon  of  the  witness'  right  to  refresh 
his  recollection  l»y  a  memorandum  made  by 
him  at  the  time  from  his  personal  knowledge. 
All  that  the  witness  was  allowed  to  testify 
to  was  that  the  person  named  on  that  card 
had  traumatic  hysteria.  There  was  ample 
evidence  warranting  the  Jury  In  finding  that 
that  person  was  the  plaintiff.  All  patients 
come  into  the  accident  room  of  the  Relief 
Station  with  such  a  white  card.  The  only 
remaining  question  la:  Was  the  person  who 
came  Into  the  treatment  room  tagged  as  "Sa- 
die Llntonbume"  the  plaintiff?  We  are  of 
opinion  that  she  was.  There  was  evidence 
that  the  plaintiff  was  brought  to  the  Relief 
Station  that  day,  and  that  no  other  person  of 
a  like  name  was  admitted  to  the  Relief  Sta- 
tion on  that  day.  That  would  have  been 
enough.  But  in  addition  the  record  and  yel- 
low paper  were  admitted  In  evidence  with- 
out objection;  their  admission  in  evidence 
wag  evidence  that  they  related  to  the  plain- 
tlft.  The  Jury  were  Justified,  from  the  con- 
tents of  the  record  and  of  the  yellow  paper, 
and  from  the  fact  that  the  yellow  paper  and 
the  first  two  lines  of  the  white  card  were 
written  by  the  same  hand,  in  finding  that 
the  white  card  also  referred  to  the  plaintiff. 

This  brings  ns  to  the  exceptions  taken  by 
the  Union  Freight  Railroad  company. 

8.  The  difficulty  with  the  argument  In  sup- 
port of  the  exception  to  the  refusal  of  the 
Judge  to  direct  a  verdict  for  the  Union 
Freight  Railroad  Company  Is  that  although 
there  was  no  evidence  directly  contradicting 
the  account  of  the  accident  given  by  their 
witneases  the  Jury  had  a  right  to  disbelieve 


their  testimony  in  toto.  Devlne  v.  Murphy, 
168  Mass.  249,  46  N.  E.  1066;  Barker  v. 
Loring,  177  Mass.  389,  390,  m  N.  E.  66; 
Pahner  v.  Coyle,  187  Mass.  136,  72  N.  E.  344; 
Hamilton  v.  Taylor,  195  Mass.  68,  80  N.  B.  592 ; 
Mercantile  Guaranty  Co.  v.  Hilton,  191  Mass. 
141,  77  K.  B.  312.  The  plaintiffs'  evidence 
wlilcb  has  t>een  stated  warranted  a  finding 
that  the  engineer  of  the  engine  of  the  Union 
Freight  train  ought  to  have  seen  the  car  in 
which  the  plaintiffs  were  passengers  and 
stopped  before  reaching  the  Junction  of  the 
two  tracks. 

9.  The  only  objection  taken  to  the  Intro- 
duction in  evidence  of  the  rules  was  that 
the  superintendent  who  produced  them  testi- 
fied that  some  of  them  had  been  verbally 
modified,  and  that  they  were  In  force  except 
so  far  as  they  were  verbally  modified.  Coun- 
sel for  this  defendant  stated:  "What  was  In 
force  at  that  time  which  was  violated  or  had 
any  bearing  upon  this  accident  I  certainly 
should  not  object  to,  but  it  must  certainly  ap- 
ply to  this  time,  to  this  place,  and  to  these 
circumstances,  before  I  think  they  are  compe- 
tent" In  other  words,  the  defendant's  coun- 
sel recognized  the  rule  laid  down  in  Stevens 
V.  Boston  Elevated  Railway,  184  Mass.  476, 
69  N.  E.  338,  and  contended  that  the  evidence 
offered  was  not  brought  within  it  The  same 
witness  testified  that:  "The  employes  are 
supposed  to  have  these  rules  furnished  to 
them.  It  is  the  duty  of  our  trainmaster  to 
see  that  the  employes  running  a  train  on  the 
Union  Freight  road  are  furnished  with  a 
copy  of  these  rules."  Also  that  "these  rules 
that  are  before  me  ai^ly  to  the  Union 
Freight  Railroad." 

This  warranted  a  Jury  In  finding  that  there 
were  no  verbal  modifications  of  these  rules, 
or  at  any  rate  none  that  had  been  pnt  In 
force.  The  admissibility  of  all  the  rules  ad- 
mitted In  evidence  was  dealt  with  en  bloc. 
If  It  Is  now  open  to  the  defendant  to  nrge 
that  some  of  those  admitted  had  no  bearing 
on  the  Issues  then  being  tried  they  were  Im- 
material, and  be  was  not  harmed  by  their 
being  put  in  evidence. 

Exceptions  overruled. 


cm  Han.  182) 
AMERICAN  CIRCULAR  LOOM  CO.  v.  WIL- 
SON et  ai. 

(Supreme  Judicial  Court  of  Massachosetta.    Suf- 
folk.   March  4,  1908.) 

1.  Equrnr— ADornoNAL  Pirdiros. 

Where  a  reference  is  made  to  a  master,  and 
the  master  reports  findings  of  tact,  the  court 
may  make  additional  findinfn  of  fact  from  the 
report,  without  hearing  furtner  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity.  fS  905,  927.] 

2.  Same— CoNTiKMATioN  or  Findinqs. 

Though  it  is  the  hotter  practice  to  formal- 
ly confirm  a  master's  report,  such  formal  con- 
firmation is  not  necessary. 

[Ed.  Note. — For  capes  in  point,  see  Cent  Dilt. 
vol.  19,  Equity,  {{  928-0301 
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5.  Same. 

Where  the  final  decree  entered  recites  that 
it  U  made  on  "the  master's  report  and  excep- 
tions of  the  parties  thereto  and  the  master's  sup- 
plementary report,"  the  master's  report  is  suffi- 
ciently confirmed. 

4.  Courts— JuBisDiCTioN  of  State  Courts- 
Action  Relating  to  Patents.     • 

The  state  court  has  jurisdiction  of  a  suit 

in  equity  to  determine  the  ownership  of  letters 

patunt  and  for  an  accounting  for  the  use  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  13,  Courts,  i  1328.] 

6.  Same  — Rights  to  Patent— Master  and 
Servant— Inventions  by  Servant. 

The  property  in  letters  patent,  issued  to 
an  employ^,  on  an  invention,  belongs  to  the 
emplovg  to  whom  the  patent  issued,  though  it 
was  tne  employe's  duty  to  use  his  skill  and  in- 
ventive ability  to  further  the  interest  of  his 
employer  by  devising  improvements  generally  in 
the  applianC'-^s  and  machinery  used  in  the  em- 
ployer's business. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  3S,  Patents,  {  125.] 

6.  Equity— Report  of  Evidence. 

Where  the  evidence  excepted  to  refers  only 
to  immaterial  issues,  the  failure  to  require  the 
master  to  report  the  evidence  is  not  error. 

[E^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  {  901.] 

7.  Master  and  Servant— Duties  to  Master. 

Where  an  employe  of  a  manufacturer  learn- 
ed while  acting  as  corporate  director  and  super- 
intendent that  his  employer  wished  to  acquire 
a  patent  in  order  to  protect  and  develop  its 
business,  it  is  a  violation  of  his  duty  to  secret- 
ly purchase  the  patent,  either  for  the  purpose 
of  afterwards  sellinx  it  to  the  employer  at  an 
advanced  price  or  of  using  the  same  to  the  in- 
jury of  the  employer. 

8.  Estoppel. 

Where  plaintiff  had  the  opportunity  of  ac- 
quiring a  patent,  but  elected  to  allow  defendant 
to  purchase  the  same  on  his  repayment  of  the 
amount  advanced  by  plaintiff  to  the  inventor, 
and  made  no  objection  to  such  arrangement  for 
more  than  2%  years,  it  is  estopped  to  avoid  the 
effect  of  such  election,  and  such  estoppel  will  be 
held  to  extend  to  other  ancillary  and  subsidiary 
inventions  as  to  which,  standing  by  themselves, 
the  facts  might  not  work  an  estoppel. 

9.  Patents— Assignment. 

A  resolution  of  corporate  stockholders  that 
the  corporation  assign  all  its  assets  to  plaintiff, 
and  authorizing  its  officers  to  execute  all  neces- 
sary papers  for  that  purpose,  and  a  formal  as- 
signment of  all  the  property,  including  "inter- 
ests in  letters  patent,  •  »  •  inventions, 
•  •  •  and  choses  in  actiop,"  to  plaintiff,  pass- 
ed its  equitable  interest  in  letters  patent  in  an 
invention  useful  in  its  business,  but  which  its 
president  had  purchased  for  himself. 

10.  Equity  —  Further  Report  —  Discretion 
op  Court. 

It  is  within  the  discretion  of  the  trial  court 
to  determine  whether  it  will  recommit  the  cause 
to  the  master  for  a  further  report. 

11.  Injunction— Preliminary    Injunction- 
Discretion. 

In  an  action  to  recover  interests  in  letters 
patent  and  for  an  accounting,  it  is  within  the 
discretion  of  the  court  to  issue  or  continue  an 
injunction  and  determine  what  terms,  if  any, 
shall  be  imposed  on  either  party. 

IBM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  {  304.] 

12.  Injunction- Damage  fob  Wronqfui  Is- 
sue. 

Where  no  bond  was  ordered  or  given  on  a 
preliminary  injunction  restraining  defendants 
from  disposing  of  letters  patent  which  by  the 
final  decree  they  were  allowed  to  retain,  defend- 


ants are  not  entitled  to  an  assessment  of  dam- 
ages as  for  wrongful  Injunction. 
13.  Equity- Final  Decree. 

Where  the  court  finds  that  plaintiff  is  en- 
titled to  an  assignment  of  certain  letters  patent, 
it  should  find  the  amount  to  be  paid  therefor 
by  plaintiff,  thus  giving  it  an  option  whether 
to  take  the  patents  at  the  price  found. 

Appeal  from  Superior  Courts  Suffolk 
County. 

Action  by  the.  American  Circular  Loom 
Company  against  James  S.  Wilson  and  Em- 
ma M.  Wilson  to  compel  an  assignment  of 
letters  patent,  title  to  which  was  in  de- 
fendant E}mma  M.  Wilson.  From  the  final 
decree,  defeadants  appeaL  Modified  and 
affirmed. 

Whipple,  Sears  &  Ogden  (Sherman  l>, 
Whipple  and  Alexander  Lincoln,  of  counsel), 
for  atjpellants.  Charles  F.  Perkins  and  An- 
son M.  Lyman,  for  appellee. 

SHELDON,  J.  It  is  admitted  that  the  de- 
fendant Emma  M.  Wilson  received  her  aa- 
Eignments  without  giving  any  valuable  con- 
sideration, and  that  her  rights  are  no  greater ' 
than  those  of  her  husband,  the  other  defend- 
ant The  only  questions  accordingly  to  be 
considered  are  those  which  arise  in  deter- 
mining the  rights  of  the  plaintiff  against 
James  S.  Wilson,  who  will  hereafter  be  called 
the  defendant.  Certain  facts  have  beea 
found  by  a  master  to  whom  the  case  was  re- 
ferred by  the  superior  court,  and  are  set  out 
in  his  report  and  supplementary  report  and 
In  statements  made  by  him  In  reference  to 
250  suggestions  and  requests  for  findings  of 
fact  and  rulings  of  law  made  to  the  master 
by  the  parties;  and  some  additional  find- 
ings of  fact  were  made  by  the  Judge  who 
heard  tbe  arguments  of  counsel  upon  the  ex- 
ceptions to  tbe  master's  report  and  upon  the 
merits.  These  findings  are  stated  in  the 
elaborate  order  for  a  final  decree  made  by 
that  Judge,  and  were  made  -as  inferences 
upon  the  facts  rei)orted  by  the  master.  The 
right  and  duty  of  tbe  court  to  make  such  ad- 
ditional or  different  findings  of  fact,  without 
hearing  further  evidence,  by  way  of  Infer- 
ence from  the  facts  reported  by  the  master, 
cannot  be  contested.  Kennedy  t.  Welch,  83 
N.  E.  11 ;  Young  t.  WInkley,  191  Mass.  570, 
78  N.  B.  377 ;  Crane  v.  Brooks,  189  Mass.  228, 
75  N.  B.  710;  Bacon  v.  Abbott,  137  Mass. 
397,  399.  This  was  done  in  Moore  y.  Raw- 
son,  185  Mass.  264,  70  N.  E.  64.  And  see  the 
cases  collected  In  16  Cyc.  458.  Nor  la  It 
material  that  the  master's  report  does  not 
appear  to  have  been  formally  confirmed, 
though  undoubtedly  that  would  have  been  tfao 
regular  procedure.  It  was  accepted  and 
acted  upon  by  the  court  with  certain  addi- 
tions and  corrections,  the  material  for  whicb 
was  found  in  the  report  itself.  This  was  a 
practical  confirmation  of  the  report,  as  var- 
ied by  tbe  findings  and  rulings  made  by  thn 
court,  especially  when  followed  by  the  final 
refusal  to  recommit  the  report  to  tbe  maa- 
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ter.  This  view  is  confirmed  by  the  fact  that 
the  final  decree  afterwards  entered  contains 
a  recital  that  It  was  made  "upon  a  master's 
report  and  exceptions  of  the  parties  thereto 
and  the  master's  supplementary  report." 
White  V.  Hampton,  10  Iowa,  238,  242 ;  John- 
son V.  Meyer,  M  Ark.  437,  439,  16  S.  W.  121. 
And  the  defendant  very  properly  has  not 
claimed  that  this  court  has  not  Jurisdiction 
to  pass  upon  the  case  presented,  here.  It  Is 
plain  that  the  contentions  made  are  not  by 
their  nature  for  the  ezcIuslTe  cognizance  Of 
the  federal  courts.  Blnney  v.  Annan,  107 
Mass.  94,  9  Am.  Rep.  10;  Desper  v.  Con- 
tinental Water  Meter  Co.,  137  Mass.  232,  254; 
Holt  y.  Silver,  169  Mass.  435,  455,  48  N.  E. 
837;  Wade  v.  Lawder,  165  U.  S.  624,  17 
Sup.  Ct.  425,  41  I*  Ed.  851.  We  proceed  to 
consider  the  merits  of  the  case. 

1.  The  plalntltt  has  not  established  Its 
right  to  require  an  assignment  of  the  tubing 
machine  patent— the  letters  patent  numbered 
543,587,  and  dated'  July  30,  1895,  upon  a  ma- 
chine for  making  tubing.  This  was  the  in- 
vention of  the  defendant  himself,  made 
while  he  was  employed  by  the  plaintiff  as  the 
superintendent  of  its  manufacturing  depart- 
ment. The  machine  was  designed  to  turn  out 
the  same  product,  a  flexible  covering  and 
protection  for  electric  wires,  which  the  plain- 
tiff was  already  producing  under  the  Her- 
rldc  'patent,  so  called,  for  the  use  of  which 
the  plaintiff  held  an  exclusive  license;  and 
it  was  a  material  improvement  upon  the 
previoQS  mode  of  obtaining  that  product 
One  of  the  defendant's  duties  under  his  em- 
ployment was  to  look  after  the  plaintiff's 
machinery  and  to  make  improvements  there- 
in. The  expenses  of  procuring  the  patent 
were  paid  by  the  plaintiff.  Mnny  machines 
embodying  the  invention  and  built  under  the 
patent  have  been  constructed  under  the  direc- 
tion and  supervision  of  the  defendant  at  the 
expense  of  the  plaintiff,  and  have  been  used 
by  it  In  its  business  with  his  knowledge  and 
consent;  and  the  success  of  its  business  has 
largely  depended  upon  its  use  of  these  ma-, 
chines.  But  these  circumstances  and  the 
other  facta  which  have  been  found  do  not 
show  that  the  plaintiff  is  entitled  to  the 
property  right  In  the  Invention  Itself  and  in 
the  letters  patent  which  secure  that  right. 
The  Invention  and  the  patent  thereon  belong 
to  the  Inventor,  to  whom  the  patent  has  been 
Issued,  unless  he  has  made  either  an  assign- 
ment of  his  right  or  a  valid  and  enforceable 
agreement  for  such  an  assignment,  even 
though  it  was  bis  duty  to  use  his  skill  and  in- 
ventive ability  to  further  the  interests  of  his 
employer  by  devising  improvements  general- 
ly la  the  appliances  and  machinery  used  in 
the  employer's  business.  This  was  assumed 
in  Burton  v.  Burton  Stock  Car  Co.,  171  Mass. 
437,  50  N.  E.  1029,  and  in  Hopedale  Mach. 
Co.  V.  Entwistle,  133  Mass.  433.  It  is  the  set- 
tled doctrine  of  the  federal  courts.  Dalzell 
V.  Dueber  Mfg.  Co.,  149  U.  S.  315, 13  Sup.  OL 


886,  37  L.  Ed.  749 ;  Hapg.wd  ▼.  Hewitt,  119 
U.  S.  226,  7  Sup.  Ct  19.3,  30  L.  Ed.  S69; 
Sendelbach  v.  Gillette,  22  App.  D.  C.  168; 
Pressed  Steel  Car  Co.  v.  Hansen,  137  Fed. 
403,  71  C.  C.  A.  207,  2  L.  K.  A.  (N.  S.)  1172; 
Barber  v.  National  Carbon  Co.,  129  Fed.  370, 
64  0.  C.  A.  40,  5  L.  R.  A.  (N.  S.)  1154;  Whit- 
ney V.  Graves,  Fed.  CaS.  No.  17,577;  Bariy 
V.  Crane  Bros.  Mfg.  Oo.  (O.  0.)  22  Fed.  396, 
398.  It  was  said  by  Gray,  J.,  in  Dalzell  v. 
Dueber  Mfg.  Co.,  149  D.  S.  315,  13  Sup.  Ct 
886,  37  L.  Ed.  749:  "A  manufacturing  cor- 
poration which  has  employed  a  skilled  work- 
man for  a  stated  compensation  to  take  charge 
of  his  work  and  to  devote  his  time  and  serv- 
ices to  devising  and  making  improvements 
in  articles  there  manufactured  is  not  entitled 
to  a  conveyance  of  patents  obtained  by  him 
for  Inventions  made  while  so  employed,  in 
the  absence  of  express  agreement  to  that  ef- 
fect." And  Gray,  Circuit  Judge,  in  an 
elaborate  opinion  in  Pressed  Steel  Car  Co.  v. 
Hansen,  137  Fed.  408,  71  0.  C.  A.  207,  2  L. 
B.  A.  (N.  S.)  1172,  decided  in  1905,  after  a 
careful  examination  of  the  previous  deci- 
sions, says:  "We  have  been  referred  to  no 
case,  nor  have  we  been  able  to  discover  one, 
in  which,  apart  from  express  contract  or 
agreement,  and  upon  the  mere  general  re- 
lation of  employer  and  employfi,  and  of  the 
facts  and  circumstances  attending  It,  the  em- 
ployer has  been  vested  with  the  entire  prop- 
erty right  In  the  Invention  and  patent  mo- 
nopoly of  the  employ^,  or  with  anything  more 
than  a  shop  right  or  irrevocable  license  to 
use  the  patented  machine.  Such  a  right  in 
the  employer  the  employ^  may  be  estopped  to 
deny  by  the  fact  of  bis  employment  and  hia 
conduct  in  relation  to  the  use  of  the  Inven- 
tions by  his  employer;  and  to  that  extent 
and  no  farther  have  the  cases  gone."  The 
same  principle  has  been  maintained  In  other 
states.  Eustis  Mfg.  Co.  v.  Eustis,  51  N,  J. 
Eq.  565,  27  Atl.  439 ;  Fuller  &  Johnson  Mfg. 
Co.  V.  Bartlett  68  Wis.  73,  31  N.  W.  747,  60 
Am.  Rep.  838;  Jollet  Mfg.  Co.  v.  Dice,  105 
111.  649.  It  has  been  enforced  between  part- 
ners. Belcher  ▼.  Whittemore,  134  Mass.  330 ; 
Burr  V.  De  la  Vergne,  102  N.  Y.  415,  7  N.  B. 
366;  Slemmer's  Appeal,  58  Pa.  155,  164,  98 
Am.  Deo.  248.  How  far  the  rule  will  be  held 
to  be  applicable  where  it  appears  that  by 
the  express  terms  of  the  hiring  the  employfi 
was  to  exercise  bis  inventive  faculties  with 
reference  to  the  specific  inventions  in  ques- 
tion for  the  sole  benefit  of  his  employer,  we 
need  not  now  consider,  for  that  question  does 
not  arise  in  this  case.  See  Gill  v.  United 
States,  160  U.  S.  426,  4351  16  Sup.  Ct  3^2,  40 
L.  Ed.  480;  Solomons  v.  United  States,  137 
U.  S.  342,  11  Sup.  Ct  88,  34  L.  Ed.  667; 
Hapgood  V.  Hewitt  (O  O.)  11  Fed.  422,  11 
Blss.  184;  Annln  v.  Wren,  44  Hun  (N.  Y.) 
352 ;  Connolly  Mfg.  Co.  v.  Wattles,  49  N.  J. 
Eq.  92,  23  Atl.  123.  Cases  In  which  there 
was  an  express  agreement  that  the  invention 
should  become  the  property  of  the  employer 
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stand  of  course  npon  a  different  footing ;  but 
eren  such  agreements  have  been  construed 
Bomewbat  strictly  against  tbe  employer.  HU- 
dreth  v.  Duff  (C.  C.)  143  Fed.  189;  Bonsack 
Macblne  Co.  ▼.  Hulse  (C.  0.)  67  Fed.  519 ;  Id., 
65  Fed.  864.  13  O.  G.  A.  180;  Wright  y. 
Tocallon  Organ  Co.,  148  Fed.  209,  79  O.  O.  A. 
183;  JoUet  Mfg.  CO.  v.  Dice,  105  111.  649. 
There  was  In  this  case  no  express  agree- 
ment for  an  assignment  of  tbe  patent,  or  that 
the  Invention  should  become  the  property  of 
the  plaintiff ;  and  the  facts  do  not  authorize 
tbe  Inference  that  the  parties  had  any  un- 
derstanding to  that  effect  The  defendant 
was  not  employed  to  give  partial  form  to  an 
invention  or  conception  which  was  the  prop- 
erty of  his  employer,  as  In  Gallagher  v.  Hast- 
ings, 21  App.  D.  G.  88.  Nor  was  there  as 
to  this  Invention,  under  the  circumstances 
shown,  any  breach  of  confidence  on  the  part 
of  the  defendant  or  any  violation  of  tbe 
duty  which  be  owed  to  the  plaintiff  such  as 
to  enable  the  latter  to  hold  bim  as  a  con- 
structive trustee  for  Its  benefit 

It  follows  from  what  has  been  eald  that 
the  plaintiffs  thirty-third,  thirty-fourth,  sixty- 
sixth,  seventieth,  seventy-first,  and  eightieth 
exceptions  to  the  master's  report  were  all 
properly  overruled.  So  far  as  they  were  ma- 
terial to  the  case,  they  could  not  have  been 
sustained.  Nor  does  It  sufficiently  appear 
that  the  master  ought  to  have  been  required 
to  report  the  evidence  applicable  to  any  of 
them.  The  plaintiff's  rights  seem  to  have 
been  fully  protected.  We  cannot  find  that 
the  evidence  referred  to  In  tbe  eightieth  and 
eighty-first  exceptions  bore  at  ail  upon  what 
we  deem  tbe  vital  Issues  In  the  case.  What 
was  said  by  this  court  in  Long  v.  Atbol,  195 
Mass.  — ,  82  N.  E.  665,  as  to  exceptions  to 
the  admission  of  evidence  by  a  master.  Is 
peculiarly  applicable  here.  The  plaintiff's 
elghty-flrst  exception  also  must  be  overruled. 
.But  the  plaintiff  claims  also  tliat  it  is  at 
least  entitled  to  an  exclusive  and  Irrevocable 
license  under  this  patent  to  use  tbe  machine 
prote<;ted  by  it  until  tbe  expiration  of  the 
patent.  This  contention  rests  largely  upon 
the  language  of  Brown,  J.,  in  Solomons  v. 
United  Statee,  137  U.  S.  342,  346,  11  Sup.  Ct 
88,  89,  34  L.  Ed.  667:  "When  one  is  in  the 
employ  of  another  In  a  certain  line  of  work, 
and  devises  an  Improved  method  or  Instru- 
ment for  doing  that  work,  and  uses  the  prop- 
erty of  bis  employer  and  tbe  services  of  other 
empIoy<;s  to  develop  and  put  in  practicable 
form  bis  Invention,  and  explicitly  assents  to 
the  use  by  bis  employer  of  such  Invention, 
a  Jury  or  a  court-  trying  the  facts  Is  war- 
ranted in  finding  that  he  has  so  far  recogniz- 
ed the  obligations  of  service  flowing  from 
his  employment  and  the  benefits  resulting 
from  the  use  of  tbe  property  and  the  assist- 
ance of  the  co-employ68  of  bis  employer,  as 
to  have  given  to  his  employer  an  irrevocable 
license  to  use  such  Invention."  That  some 
kind  of  license,  or  at  least  of  a  shop  right  un- 
der this  and  some  others  of  tbe  patents  In 


controversy  has  In  effect  been  given  by  the 
defendant  to  the  plaintiff  would  seem  to  be 
manifest  See,  besides  the  cases  already  cit- 
ed, Keyes  v.  Eureka  Mining  Co.,  158  U.  S. 
150,  15  Sup.  Ct  T72,-39  L.  Ed.  929;  Lane  & 
Bodley  Co.  v.  Locke,  150  U.  S.  193,  14  Sup. 
Ct  78,  37  L.  Ed.  1049;  McClurg  v.  Kings- 
land,  1  How.  (D.  S.)  2(K,  11  L.  Ed.  102;  Bos- 
ton V.  Allen,  91  Fed.  248,  251,  33  C.  C.  A.  485 ; 
Wlthlngton-Cooley  Mfg.  Co.  v.  Kinney,  68 
Fed.  500,  15  C.  C.  A.  531;  American  Tube 
Works  V.  Brldgewater  Iron  Co.  (C.  C.)  26  Fed. . 
334.  It  does  not  however  fully  appear  wheth- 
er any  or  all  of  the  rights  that  have  been  giv- 
en by  the  defendant  to  the  plaintiff  were  giv- 
en with  or  without  agreement  for  compensa- 
tion therefor,  or  whether  the  circumstances 
would  or  would  not  warrant  a  finding  that 
any  compensation  was  to  be  paid  by  the 
plaintiff  to  the  defendant  Burton  v.  Burton 
Stock  Car  Co.,  171  Mass.  487,  50  N.  B.  1029 ; 
Kleb  V.  Wallach,  6  App.  Div.  (N.  T.)  563,  39 
N.  Y.  Supp.  654;  Dean  V.  Hodge,  35  Minn.  146, 
27  N.  W.  917,  59  Am.  Rep.  321.  We  cannot 
say  that  this  claim  was  not  to  some  extent 
open  to  the  defendant  upon  bis  answer. 
The  master  has  not  found  the  facts  bearing 
upon  this  question,  acting  in  accordance  with 
what  he  understood  to  be  the  desire  and 
agreement  of  both  parties.  There  was  evi- 
dently a  misunderstanding  between  the  plain- 
tiff's counsel  and  the  master  as  to  the  .ques- 
tions of  implied  licenses  or  shop  rights  and 
royalties;  but  we  do  not  consider  that  this 
misunderstanding  can  in  any  way  have  prej- 
udiced the  rights  of  either  party  upon  any 
other  question  than  the  existence  and  extent 
of  shop  rights  in  the  plaintiff  and  the  defend- 
ant's right  to  have  royalties  therefor.  The 
rights  of  both  parties  will  be  sufficiently  pro- 
tected if  any  decree  in  this  suit  shall  be 
made  without  prejudice  to  either  party  upon 
these  questions.  There  is  nothing  here  which 
need  deter  us  from  considering  and  deter- 
mining tbe  plaintiff's  claim  tbat  it  is  entitled 
to  a  perpetual  and  exclusive  license  from  the 
defendant. 

This  question  is  not  wholly  free  from  diffi- 
culty. But  it  must  be  observed  tbat  most 
of  the  cases  already  cited,  In  which  it  was 
held  that  the  property  right  to  the  invention 
and  patent  did  not  become  vested  in  the  em- 
ployer under  circumstances  like  those  before 
us.  would  lose  their  real  force  if  they  were 
to  be  construed  as  recognizing  in  the  inventor 
merely  a  bare  legal  title,  with  the  exclusive 
beneficial  interest  in  his  employer ;  and  how- 
ever nicely  an  assignment  might  be  distin- 
guished from  a  license,  it  would  still  remain 
true  tbat  a  perpetual  and  exclusive  license  for 
the  use  of  a  patented  machine  or  process 
without  tbe  payment  ot  any  royalty  would 
leave  absolutely  no  beneficial  Interest  In  any 
one  but  the  licensee.  Indeed,  such  a  state  of 
facts  might  be  fatal  to  the  rights  secured  by 
a  valid  and  valuable  patent,  since  the  owner 
of  the  patent  might  have  no  motive  to  bring 
any  action  against  Infringers  to  protect  the 
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rights  which  he  would  be  very  likely  to 
grudge  to  his  loToIuntary  liceosee,  and  the 
mere  licensee  would  have  no  right  to  bring 
such  actions.  Waterman  t.  Mackenzie,  138  U. 
S.  252,  11  Sup.  Ct  334,  34  L.  Ed.  923.  If, 
however,  such  a  license  could  be  treated  In 
law  or  equity  as  being  equivalent  to  an  as- 
signment, as  it  would  be  in  fact,  we  tiave 
already  seen  that  the  plalntifif  la  not  entitled 
to  it.  Except  the  case  of  Eostla  Mfg.  Co.  v. 
Eustis.  51  N.  J.  Eq.  565,  27  Atl.  439,  which, 
as  to  the  point  of  excluslTeness  and  sb  far 
as  it  goes  beyond  the  agreement  of  the  par- 
ties, is  not  in  accordance  with  the  great 
weight  of  authority,  we  are  not  aware  of  any 
authority  for  making  such  an  implied  license 
exclusive,  even  if  It  could  be  said  that  it 
extended  to  the  general  right  of  using  the 
patented  machines  and  was  not  limited  to  the 
particular  machines  which  were  set  up  In  the 
plalntlflF's  shop  with  the  consent  of  the  de- 
fendant. Nor  ought  we,  by  ordering  such 
a  license,  to  foreclose  the  defendant's  right 
to  a  royalty,  which  has  not  been  passed  upon 
and  which  we  have  not  the  means  of  deter- 
mining. We  are  of  opinion  that  the  plaintiff 
Is  not  entitled  to  any  perpetual  and  exclu- 
sive license  under  this  patent  As  to  any 
less  extensive  right,  the  parties  must  be  left 
In  the  'situation  In  which  they  have  chosen 
to  place  themselves  by  their  conduct;  and 
we  need  not  consider  whether  or  not  there 
Is,  as  contended  by  the  defendant,  any  dis- 
tinction between  the  implied  license  or  shop 
right  given  where  tiie  mere  right  to  sell  a 
product  iB  protected  and  where  the  right  to 
use  a  machine  or  method  of  manufacture  Is 
concerned.  See  Gill  v.  United  States,  160  U. 
S.  426,  16  Sup.  Ct  822,  40  L.  Ed.  480;  Keyes 
V.  Eureka  Mining  Co.,  158  D.  S.  150,  15  Sup. 
Ct  772,  38  li.  Ed.  929;  Lane  &  Bodley  Co. 
▼.  Locke.  150  U.  S.  198,  14  Sup.  Ct  78,  87  L. 
Ed.  1049;  Barber  ▼.  National  Carbon  Co., 
129  Fed.  870,  64  C.  C.  A.  40,  5  L.  E.  A.  (N. 
S.)  1184;  Boston  v.  Allen.  01  Fed.  248.  83  C. 
C.  A.  485;  Wlthington-Cooley  Mfg.  Co.  v. 
Kinney,  68  Fed.  500,  15  C.  C.  A.  531 ;  Wade 
y.  Metcalf  (O.  C.)  16  Fed.  130,  181. 

The  bill,  so  far  as  it  relates  to  the  tubing 
machine  patent  must  be  dismissed. 

2.  The  circular  loom  patent  so-called,  being 
letters  patent  No.  690,355,  dated  December 
31,  1901;  came  to  the  defendant  by  assign- 
ment from  one  Brown,  its  Inventor.  The  de- 
fendant was  at  this  time  one  of  the  directors 
of  the  plaintiff  company,  as  well  as  the  su- 
perintendent of  its  manufacturing  department. 
He  occupied  a  confidential  posjtlon.  Elliott  v. 
Baker,  194  Mass.  518,  80  N.  E.  450.  The  du- 
ties of  bis  employment  gave  him  the  best  means 
of  acquiring  knowledge  in  respect  to  the 
plaintiff's  machines  and  of  any  improvements 
that  might  be  devised  therein.  Both  as  di- 
rector and  as  hired  servant  in  a  position  of 
trust  and  confidence,  he  owed  to  the  plaintiff, 
in  the  well-chosen  language  of  the  judge  of 
the  superior  court  "the  duty  to  be  vigilant  in 
acquiring  Information  as  to  all  experiments 


made  In  the  plaintiff's  factory  relating  to  ma- 
chinery, and  to  communicate  to  the  board  of 
directors  or  at  least  to  the  managing  director 
all.  material  Information  he  might  obtain  In 
regard  to  contemplated  Improvements,  in  or- 
der to  enable  bis  employer  to  act  intelligently 
and  promptly  upon  the  subject  of  acquiring 
title  to  any  new  invention  or  patents  relating 
to  its  machinery."  He  was  legally  bound  not 
to  act  in  antagonism  to  the  interests  of  the 
plaintiff.  It  there  was  property  which  was 
necessary  for  the  business  of  the  plaintiff, 
and  which  he  knew  that  the  plaintiff  desired 
to  acquire  and  Intended  and  was  able  to  pur- 
chase and  pay  for.  In  order  to  protect  and 
develop  its  business  Interests,  it  would  be  a 
violation  of  his  duty  for  him  secretly  to  pur- 
chase that  property,  either  for  the  purpose 
of  afterwards  selling  it  to  the  plaintiff  at  an 
advanced  price  and  thus  taking  advantage  of 
its  necessities,  or  of  using  such  property  oth- 
erwise to  the  Injury  of  the  plaintiff;  and  the 
plaintiff  could  by  proiwr  proceedings  In  equi- 
ty secure  to  itself  the  benefit  of  his  purchase. 
This  principle  has  been  applied  and  enforced 
In  many  Instances  and  In  a  great  variety  of 
cases.  Trice  v.  Comstock,  121  Fed.  620,  57 
C.  C.  A.  646,  61  L.  R.  A.  176;  Church  v.  Ster- 
ling, 16  Conn.  388;  Blake  v.  Buffalo  Creek 
R.  R.,  66  N.  Y.  485;  Seacoast  R.  R.  v.  Wood, 
66  N.  J.  Eq.  530,  56  Atl.  337;  Trenton  Bank- 
ing Co.  V.  McKelway,  8  N.  J.-  Eq.  84 ;  Gal- 
bralth  v.  Elder,  8  Watts  (Pa.)  81;  Davis  v. 
Hamlin,  108  111.  39,  48  Am.  Rep.  541;  Gower 
V.  Andrew,  59  Cal.  119,  43  Am.  Ilep.  242; 
Hardcnbnrgh  v.  Bacon,  33  Cal.  356.  It  has 
been  recently  afllrmed  by  this  court  Old 
Dominion  Copper  Mining  Co.  v.  Bigelow,  188 
Mass.  315,  74  N.  H.  653,  108  Am.  St  Rep. 
479;  Parker  v.  NIckerson,  112  Mass.  195.  It 
was  applied  to  a  case  involving  the  owner- 
ship of  patent  rights  In  Averell  v.  Barber, 
24  App.  DIv.  (N.  X.)  53,  49  N.  Y.  Supp.  123. 
Nor  can  the  duty  of  the  defendant  to  com- 
municate to  the  plaintiff  all  the  information 
that  he  might  acquire  relative  to  the  protec- 
tion and  develoiHuent  of  Its  Interests  and 
business,  especially  of  that  part  thereof  which 
was  under  his  personal  charge,  be  denied  or 
restricted.  Famam  v.  Brooks,  0  Pick.  212, 
233,  234;  Edmondstone  v.  Hartshorn,  19  N. 
T.  9;  Clark  v.  Bank  of  Wheeling,  17  Pa.  322; 
Norrls  V.  Tayloe,  49  III.  17,  95  Am.  Dec  568; 
Duff  V.  Duff,  71  Cal.  513,  632,  12  Pac.  570.  We 
are  not  Impressed  by  the  defendant's  acgu- ' 
ment  that  because  he  was  not  bound  to  com- 
municate and  turn  over  to  the  plaintiff,  in 
the  absence  of  any  agreement  therefor,  all  his 
own  Inventions,  therefore  he  owes  no  obliga- 
tion to  the  plaintiff  with  reference  to  other 
Inventions  which  might  come  to  bis  knowl- 
edge. We  are  of  opinion  that  the  Superior 
Court  rightly  ruled  that  "there  Is  a  real  dis- 
tinction between  the  case  of  the  patent  ob- 
tained by  Wilson  for  his  own  Invention  and 
those  patents  which  he  acquired  by  assign- 
ments from  others.  In  the  former  case  there 
was  no  breach  of  confidence.    In  the  latter 
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case  he  was  bound  to  make  full  disclosure  to 
his  master  before  acquiring  for  himself." 
Where  accordingly  there  are  no  other  facts 
found  to  e2;i8t,  we  cannot  doubt  that  equity 
will,  on  the  a{>plication  of  the  plaintiff,  sub- 
ject the  title  to  such  patents  as  are  practical- 
ly necessary  to  the  prosecution  of  the  plain- 
tilTs  business  and  were  obtained  from  others 
by  the  defendant  in  violation  of  his  duty  to 
the  plaintiff,  to  a  constructive  trust  In  the 
plaintlCTs  favor. 

This  right  of  the  plaintiff,  however,  was 
not  an  absolute  one.  The  assignments  to  the 
defendant  were  good,  except  against  the 
plaintiff.  The  defendant's  title  was  merely 
voidable.  It  was  at  the  option  of  the  plain- 
tiff to  take  the  benefit  of  his  assignments  or 
not,  as  It  might  elect  And  we  are  of  opin- 
ion that  what  took  place  between  the  de- 
fendant and  Clark,  the  plaintiCTs  managing 
director,  who  was  acting  for  the  plaintiff  in 
that  behalf,  was  in  legal  effect  an  election 
on  the  part  of  the  plaintiff  to  allow  the  de- 
fendant to  take  and  hold  the  circular  loom 
patent  tipon  the  defendant's  repaying  the 
money  which  Clark  in  behalf  of  the  plaintiff 
had  advanced  to  Brown  upon  this  account 
The  defendant  made  such  repayment,  paid 
also  to  Brown  a  large  sum  of  money,  amount- 
ing to  $7,500,  for  the  patent  alone,  and  took 
an  assignment  of  this  patent;  and  nothing 
further  was  done  by  the  plaintiff  by  way  of 
objection  to  this  conduct  of  the  defendant  for 
more  than  two  and  a  half  years.  Upon  the 
facts  found  by  the  master  and  the  superior 
court  the  plaintiff  was  charged  with  full 
knowledge  of  the  facts;  and  It  cannot  now 
avoid  the  effect  of  the  election  which  It  then 
made.  Metcalf  v.  Williams,  144  Mass.  452, 
11  N.  E.  700;  Bassett  v.  Brown,  105  Mass. 
551.  The  plaintiff  did  not  merely  make  an  er- 
roneous choice  of  a  remedy  which  did  not  ex- 
ist as  in  Doucette  v.  Baldwin,  194  Mass.  131, 
80  N.  E.  444,  and  Snow  v.  Alley,  156  Mass. 
193,  195,  30  N.  E.  691.  It  elected  to  take  a 
return  of  its  money,  and  allow  the  defendant 
to  purchase  the  patent  Instead  of  making  the 
purchase  Itself.  This  was  not  a  case  of  laches 
merely,  but  also  of  an  election  fairly  made 
to  waive  an  existing  right  within  the  mean- 
lug  of  the  language  of  the  court  in  Lindsay 
Petroleum  Co.  v.  Hurd,  L.  B.  5  C.  P.  221, 
239.  And  although  the  facts  are  not  the 
same  as  to  the  patents  for  the  bobbin  holder, 
No.  694,128,  and  the  shuttle.  No.  702,281, 
dated  respectively  February  25  and  June  10, 
1902,  yet  in  view  of  the  master's  finding  that 
these  were  merely  ancillary  and  subsidiary 
Inventions  to  that  of  the  circular  loom  and 
designed  to  be  used  only  In  connection  with 
that  and  of  the  fact  that  we  find  nothing  In 
the  specifications  of  the  patents  themselves 
to  lead  us  to  a  different  conclusion,  we  are  of 
opinion  that  they  should  now  go  with  that 
patent  The  plaintlfTs  consent  that  the  de- 
fendant might  purchase  and  retain  the  prin- 
cipal Invention  should  be  extended  so  as  to 
cover  also  the  Incidental  and  subsidiary  in- 


ventions. This  Is  only  a  special  application 
of  the  underlying  principle  of  Orcutt  v.  Mc- 
Donald, 27  App.  D.  C.  223,  and  Gedge  v. 
Cromwell,  19  App.  D.  C.  192. 

It  follows  that  the  rulings  of  the  superior 
court  sustaining  the  plaintiff's  fifth  and  ninth 
exceptions  to  the  master's  report  and  over- 
ruling the  third,  eighth,  fifty-ninth  and  slx- 
tlesth  exception  was  correct;  and  that  the  bill 
cannot  be  maintained  as  to  the  patents  just 
mentioned. 

3.  The  Blackler  patent  No.  751,777,  dated 
February  9,  1904,  upon  a  flexible  tubing  or 
conduit  of  new  and  improved  design,  and  the 
Thlbodeau  patent  No.  794.433,  dated  July 
11,  1905,  upon  a  machine  for  making  tubing, 
issued  since  the  bringing  of  the  bill  upon  one 
of  the  applications  named  therein,  need  not 
be  particularly  considered.  For  the  reasons 
which  have  been  stated  In  reference  to  the 
circular  loom  patent  the  plaintiff  may  treat 
the  assignments  of  these  patents  obtained  by 
the  defendant  as  really  taken  In  trust  for  Its 
benefit,  and  may  have  them  transferred  to  it- 
self upon  reimbursing  to  the  defendant  the 
respective  amounts  paid  by  him  therefor. 
The  plaintiff's  eleventh  exception  to  the  mas- 
ter's report  must  be  sustained  and  its  tenth, 
sixty-first  and  eighty-sixth  exceptions  must 
be  overruled.  There  was  no  error  in  the  rul- 
ings made  by  the  Superior  Court  as  to  these 
matters. 

4.  The  remaining  patent  that  numbered 
686,921,  and  the  application  for  a  patent 
upon  a  pipe-cleaning  machine,  differ  from  the 
other  patents  which  were  acquired  by  the  de- 
fendant by  purchase  and  assignment  from 
their  Inventors  only  In  the  fact  that  the  equi- 
table right  to  these  was  originally  In  the  Bos- 
ton Blectroduct  Company,  another  corpora- 
tion, which,  though  In  a  sense  organized  and 
for  a  time  maintained  In  the  mere  Interest 
of  the  plaintiff  and  as  a  subsidiary  company 
to  it  had  yet  an  independent  existence,  and 
of  which  the  defendant  was  himself  the  presi- 
dent It  was  found  to  be  the  Boston  Electro- 
duct  Company  and  not  the  plaintiff .  which 
originally  had  at  Us  election  the  right  to  the 
remedy  here  sought  to  be  enforced  against 
the  defendant.  But  under  the  clremnstances 
here  existing  we  do  not  regard  this  fact  as 
material,  for  two  reasons". 

In  the  first  place,  the  record  shows  that 
at  a  comparatively  early  period  of  the  litiga- 
tion, while  hearings  were  going  on  before  the 
master,  the  Blectroduct  Company  asked  leave 
to  join  in  the  suit  as  a  party  plaintiff.  The  de- 
fendant opposed  this  request,  and  declared 
that  he  did  not  put  or  rest  his  defense  on  the 
ground  that  that  company  had  any  right  or 
title  to  the  patents  or  any  of  them  or  the  ap- 
plications therefor.  Upon  this  declaration, 
the  request  of  the  Blectroduct  Company  was 
denied  by  the  court  In  the  second  place,  it 
also  appeared  that  the  business  of  the  Blec- 
troduct Company  having  been  unsuccessful 
and  Its  resources  having  been  exhausted,  the 
plaintiff,  as  a  kind  of  unofficial  liquidator,  in 
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tbe  fall  of  1S9S,  took  possession  of  all  Its  as- 
sets, paid  or  compromised  its  debts,  and  It- 
self vlrtnally  took  charge  of  all  that  compa- 
ny's affairs.  The  corporate  existence  of  that 
company  was  continued;  but  there  was  no 
meeting  of  Its  stockholders  or  directors  after 
the  plaintiff  took  possession  of  its  assets,  un- 
til November  9,  1904.  The  Inventions  in  ques- 
ti<m  were  made  by  Brown  in  and  after  1899. 
The  plaintiff  paid  him  for  his  work,  charging 
this  however  upon  Its  books  to  the  Electro- 
duct  Company.  At  an  adjournment  of  the 
above-mentioned  stockholders'  meeting,  on 
Novelnber  15,  1904,  It  was  voted  that  the 
company  assign  all  Its  assets  to  the  plaintiff, 
and  that  the  officers  of  the  company  should 
execute  all  necessary  papers  for  that  purpose; 
and  on  February  1,  1905,  a  formal  assign- 
ment of  all  the  property  and  assets  of  that 
company.  Including  "interests  In  letters  pat- 
ent, •  •  •  inventions,  •  •  •  and  chos- 
es  In  action,"  was  made  to  the  plaintiff.  Cop- 
ies of  this  vote  and  of  the  assignment  are  an- 
nexed to  the  master's  report.  We  do  no* 
doubt  that  this  claim  of  the  Electrodnct  Com- 
pany was  assignable,  or  that  It  passed  by  the 
assignment.  Andrews  v.  Tuttle-Smlth  Co., 
191  Mass.  461,  465.  78  N.  E.  99;  Jenkins  v. 
Eliot,  lil2  Mass.  474,  78  N.  E.  431;  Currier 
V.  Howard,  14  Gray,  511.  Moreover,  Inde- 
pendently of  the  defendant's  verbal  stipu- 
lation and  of  the  facts  which  we  have  stated, 
the  plaintiff  had  at  the  very  time  of  the  mak- 
ing of  these  Inventions  an  interest  in  their 
Intended  product,  and  was  obtaining  a  profit 
from  the  sale  of  that  product;  and  it  was 
found  by  the  superior  court,  with  manifest 
correctness,  that  the  plaintiff  would  have  pur- 
chased these  Inventions  If  the  defendant  had 
performed  the  duty  of  fidelity  which  he  owed 
to  it  both  as  a  director  and  as  a  servant 

Accordingly  the  plaintiff's  exception  to  the 
mling  of  the  master  excluding  the  above-men- 
tioned vote  and  assignment  was  properly  sus- 
tained ;  and  the  ruling  that  the  plaintiff  was 
entitled  to  assignments  of  this  patent  and  of 
this  application  was  right. 

It  Is  not  necessary  to  consider  the  defend- 
ant's exceptions  In  detail  after  what  has  been 
already  said.  They  were  all  rightly  over- 
ruled. 

It  was  for  the  court.  In  the  exercise  of  Its 
discretion,  to  determine  whether  It  would  re- 
commit the  master's  report  as  requested  at 
different  times  by  each  party.  Henderson  v. 
Foster,  182  Mass.  447,  65  N.  B.  810;  Eddy  v. 
Fogg.  192  Mass.  543,  78  N.  B.  549.  We  find 
no  error  tn  the  manner  In  which  that  discre- 
tion was  exercised.  Accordingly  we  need  not 
consider  a  large  number  of  the  plaintiffs  ex- 
ceptions, which  are  stated  in  the  brief  of  its 
counsel  to  depend  upon  this  motion.  There 
appears  to  be  no  error  in  the  rulings  of  the 
superior  court  ntx>n  the  other  exceptions. 

It  was  wboUy  in  the  discretion  of  that 
court  to  determine  whether  it  would  issue, 
continue  or  dissolve  an  injunction,  and  what 


terms.  If  any,  it  would  Impose  upon  either 
party,  and  whether  it  would  require  the  plain- 
tiff to  give  any  bond  as  a  condition  of  Issuing 
an  Injunction.  And  no  bond  having  been  or- 
dered or  given,  the  court  correctly  ruled  that 
the  defendants  were  not  entitled  to  an  assess- 
ment of  the  damages  sustained  by  them  by 
reason  of  the  Injunction  restraining  them 
from  disposing  of  the  patents  which  by  the 
final  decree  they  were  allowed  to  retain.  In 
Meyers  v.  Block.  120  U.  S.  200.  211,  7  Sup.  Ct 
525,  528,  30  L.  Ed.  042,  it  was  said  by  Brad- 
ley, J.:  "Without  a  bond  no  damnges  can  be 
recovered  at  all.  Without  a  bond  for  the 
payment  of  damages  or  other  obligation  of 
like  effect,  a  party  against  whom  an  Injunc- 
tion wrongfully  issues  can  recover  nothing 
but  costs,  unless  be  makes  out  a  case  of  ma- 
licious prosecution.  It  Is  only  by  reason  of 
the  bond  and  upon  the  bond  that  be  can  re- 
cover anything."  Many  other  cases  to  the 
same  effect  are  collected  in  22  Cyc.  1061.  The 
defendant,  as  to  the  matters  In  which  the 
plaintiff  fails  of  final  recovery,  is  In  the  same 
condition  as  one  whose  property  was  attached 
In  a  suit  at  law  which  the  plaintiff  finally  has 
failed  to  maintain.  Beyond  such  costs  as  he 
may  be  entitled  to  recover,  his  only  remedy 
Is  by  an  action  for  malicious  prosecution  or 
malicious  abuse  of  legal  process.  ZInn  v. 
Rice,  164  Mass.  1,  27  N.  E.  772,  12  L.  R.  A. 
288 ;  Lindsay  v.  Lamed,  17  Mass.  190.  Cases 
which  have  been  decided  as  to  the  remedy 
where  an  injunction  bond  has  been  given  are 
not  applicable  here.  Russell  v.  Farley,  105 
U.  8.  433,  26  L.  Ed.  1060;  Carpenter  v.  Fish- 
er, 68  N.  H.  486,  38  Atl.  211,  73  Am.  St  Rep. 
616.  It  was  not  necessarily  unjust  that  the 
defendants  should  have  been  restrained  from 
disposing  of  any  of  these  patents  until  a  fin- 
al determination  of  the  rights  of  the  parties 
could  be  reached.'  If  there  were  any  special 
circumstances  to  be  considered,'  they  were 
doubtless  brought  to  the  attention  of  the  su- 
perior court 

But  there  are  some  Irregularities  In  the 
final  decree  entered  In  the  superior  court 
which  ought  to  be  noticed.  The  decree  does 
not  state  what  amount  is  to  be  paid  by  the 
plaintiff  for  the  acquirement  of  one  of  the 
patents  or  of  the  pending  application  for  a 
patent,  but  leaves  blanks  for  these  amounts, 
and  provides  for  a  future  application  to  the 
court  to  determine  them.  These  questions 
should  not  be  left  open  In  a  final  decree.  And 
the  defendant  should  not  be  required  abso- 
lutely to  make  assignments  of  all  the  patents 
for  which  he  Is  held.  As  to  each  of  these, 
the  plaintiff  has  an  option  whether  to  take  It 
at  the  price  found  by  the  court  or  not.  The 
order  should  be  as  to  each  patent  that  the  fe- 
male defendant  assign  it  to  the  plaintiff  up- 
on payment  by  the  plaintiff  of  the  sum  found 
as  to  that  patent  by  the  court  Hill  v.  Hall, 
191  Mass.  253,  260,  77  N.  E.  831.  Nor  should 
the  decree  be  merely  without  prejudice  to  the 
rights  of  the  defendants  or  either  of  them 
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to  recover  royalties  or  license  fees  under  any 
of  the  patents.  Tbis  sbonld  be  limited  to  tbe 
four  patents  wblcb  tbe  defendants  are  al- 
lowed to  retain.  And  It  sbould  also  be  with- 
out prejudice  to  the  right  of  the  plaintiff  to 
claim  that  It  is  entitled  to  a  shop  right  or  li- 
cense under  each  of  these  patents.  With 
these  modifications,  the  decree  of  the  8ui>erior 
court  ahouid  be  aflSrmed,  and  It  is 
So  ordered. 


(197  Maas.  MS) 

DICKEY  v.  TRUSTEES  OF  PUTNAM  FREE 
SCHOOL. 

(Supreme  Jndlcial  Court  of  Massachusetts. 
Essex.    Feb.  28.  1908.) 

1  ScnooLS  AND  ScHOoi.  DisTBiCTS— Pbivatk 
Schools  — Teaches— Action  fob  Salaby  — 
exfbbss  contbact. 

A  private  iocorporated  school  aud  tbe  high 
school  of  a  city  were  administered  together,  the 
private  school  being  exclusively  controlled  by 
its  trustees,  and  tbe  high  scbooi  by  the  school 
committee  of  the  city,  neither  of  which  bodies 
could  lawfully  delegate  their  powers  to  the 
other,  though  both  schools  were  housed  in  tbe 
same  building  and  were  instructed  by  the  same 
teachers.  A  principal,  of  whose  salary,  :f  sat- 
isfactory to  them,  the  trustees  paid  all  over  a 
certain  sum,  but  not  to  exceed  a  maximum 
amount,  was  re-elected  by  the  scbooi  committee, 
and  on  receiving  notice  thereof  the  trustees  vot- 
ed "neither  to  approve  nor  disapprove"  his  elec- 
tion, and  subsequently  tbey  notified  the  com- 
mittee, declining  to  pay  any  portion  of  his 
salary.  Held,  that  he  could  not  recover  from 
the  trostees  for  salary  as  on  an  express  con- 
tract. 
22:  Saks— IMPLIXD    Ck)i(TBA.(>r— Question   fob 

JUBT. 

A  principal  of  a  private  scbooi  and  a  city 
high  school,  which  were  administered  tORether, 
was  originally  elected  at  a  salary  of  $2,000.  He 
received  an  annual  notice  from  the  school  com- 
mittee of  the  dty  stating  his  salary  to  be  $1,- 
600;  this  snm  representing,  however,  only  the 
amount  paid  by  tbe  city,  while  the  difference  bad 
been  regularly  paid  himhy  the  trustees  of  tbe  pri- 
vate school.  It  did  not  appear  that  be  knew  toat 
he  could  not  be  retained  by  tbe  school  committee 
without  the  approval  of  the  trustees.  He  was 
Indirectly  notified  of  the  opposition  of  the  trus- 
tees, to  his  re-election,  but  was  Informed  by 
the  city  solicitor  that  his  re-election  was  valid. 
The  trustees  notified  the  committee  that  they 
would  not  pay  any  part  of  his  salary,  but  he 
testified  that  he  was  unaware  thereof.  He  con- 
ducted the  school  as  usual ;  some  of  the  trustees 
being  in  attendance  from  time  to  time.  At  the 
close  of  the  school,  in  the  presence  of  the  sec- 
retary of  the  trustees,  he  signed  and  presented 
the  diplomas,  which  also  bore  the  signatures  of 
the  trustees.  Held,  that  notwithstanding  his 
monthly  bills  remained  unpaid,  and  in  response 
to  demands  for  payment  the  secretary  then  call- 
ed his  attention  to  the  vote  of  the  trustees  not 
to  pay  him,  the  evidence  warranted  a  finding 
that  the  trustees,  with  a  full  knowledge  of  the 
circumstances,  accepted  his  services,  knowing 
they  were  not  intended  to  be  gratuitous,  and  the 
case  was  properly  submitted  to  tbe  jury. 

Exceptions  tram  Superior  Court,  Essex 
County;    William  Cusbing  Walt,  Judge. 

Action  by  George  A.  Dickey  against  tbe 
trustees  of  the  Putnam  Free  School  for  sal- 
ary as  principal.  There  was  a  judgment  for 
plaintiff,  ttnd  defendant  brings  ezceptlona. 
Overruled. 


Horace  I.  Bartlett  and  Daniel  N.  Crowley, 
for  plaintiff.  John  H.  Casey,  Nathaniel  N. 
Jones,  and  Charles  T.  Smltb,  for  defendant 

BRALET,  J.  In  execution  of  the  trust 
created  by  tbe  will  of  Oliver  Putnam,  and 
under  the  enabling  statute  of  incorporation, 
the  private  eehool  for  which  be  provided  bad 
been  successfully  founded  and  maintained. 
Sp.  Laws  Mass.  1838,  p.  35,  c.  85.  At  some 
period  this  scbooi  and  tbe  high  school  of  tbe 
city  of  Newburyport  had  been  unitedly  ad- 
ministered, yet  the  arrangement  for  a  Joint 
administration  does  not  appear  to  have  1>een 
perfected  until  the  agreement  and  plan  of 
co-operation  were  adopted  and  made  perma- 
nmt  in  1885.  If  the  educational  functions 
of  tbe  united  schools  were  substantially  simi- 
lar, the  foundations  upon  which  tbey  rested 
were  .legally  distinct  The  high  school  main- 
tained by  the  city,  was  a  public  iostltution 
supported  by  taxation,  and  subject  to  the 
exclusive  control  of  the  school  committee, 
while  tlie  Putnam  Free  School  was  a  private 
institution  maintained  by  the  income  derived 
from  tbe  fund,  and  subject  only  to  the  con- 
trol and  supervision  of  the  trustees  under 
the  act  of  incori>oratton.  They  could  not 
delegate  to  tbe  school  committee  tbe  dis- 
charge of  their  fiduciary  duties,  nor  could 
the  committee  confer  upon  them  any  of  the 
statutory  powers  In  tbe  selection  of  teachers 
or  the  management  of  the  high  school  with 
which  they  were  clothed.  Rev.  Laws,  c.  42, 
§S  25,  38;  Merrick  v.  Amherst,  12  Allen,  500, 
508 ;  Jenkins  v.  Andover,  103  Mass.  94.  Un- 
der tbe  coalition,  while  botli  schools  might 
be  lawfully  housed  in  the  same  building,  and 
with  the  sanction  of  the  committee  Instruct- 
ed by  the  same  teachers,  yet  when  In  opera- 
tion they  were  distinct  educational  organiza- 
tions, and  neither  became  merged  in  the  oth- 
er. By  the  terms  of  the  agreement  the  city 
paid  a  fixed  annual  rental  for  the  nse  of  the 
school  building,  which  the  defendants  were 
to  keep  in  repair,  provide  fuel,  and  pay  the 
janitor,  while  each  body  acting  separately  in 
the  appointment  of  teachers,  approved  the 
selection  made  by  the  other,  so  that  the  prin- 
cipal and  bis  assistants  consequently  became 
the  choice  of  both  of  tbe  governing  bodies. 
A  possible  question  concerning  tbe  expendi- 
ture of  the  public  revenue  for  the  support  of 
a  private  institution  was  further  avoided  by 
the  provision,  that  with  the  exception  of  ithe 
principal  of  whose  salary,  if  he  was  satis- 
factory to  them,  the  trustees  were  to  con- 
tribute all  over  a  certain  sum,  but  not  to  ex- 
ceed a  maximum  amoimt,  the  salary  of  the 
teachers  primarily  appointed  by  the  trustees 
was  to  be  paid  by  them.  In  practical  opera- 
tion the  arrangement  seems  not  only  to  have 
been  feasible,  but  to  have  worked  satisfac- 
torily, until  the  disagreement  over  the  re- 
appointment of  the  plaintiff  as  principal  for 
tbe  last  scbooi  year  of  hie  service.  After 
having  been  duly  re-elected  by  tbe  committee, 
upon  receiving  notice  of  tlielr  diotce^  tl» 


Digitized  by 


Google 


Mass.) 


HEY  T.  PJEUME. 


141 


trustees  roted  "neither  to  approve  nor  dis- 
approve" of  his  election,  and  as  the  commit- 
tee did  not  recede,  tbe  plaintiff  having  ac- 
cepted, served  during  the  year.  But  so  far 
as  bis  claim  for  salary  rests  on  an  express 
contract  with  the  defendants,  he  cannot  pre- 
vail. If  the  tmstees  when  acting  as  a  cor- 
porate board,  could  ratify  the  action  of  the 
committee,  and  thus  bind  the  defendant  to 
the  performance  of  the  contract,  the  answer 
Is  that  their  vote  fails  affirmatively  to  ex- 
press approval,  and  there  was  no  ratifying 
act  The  plalntUTs  argument,  that  ratifica- 
tion follows  from  their  subsequent  conduct 
as  Individuals  In  remaining  silent  with  full 
knowlec^  of  tlie  circumstances,  is  ground- 
less, as  shortly  after,  the  trustees  notified  tbe 
committee,  that  under  the  first  clause  of  the 
agreement,  "they  declined  to  pay  any  portion 
of  the  prhiclpal's  salary  for  the  ensuing 
year."  The  express  contract  made  with  him 
by  the  committee  never  having  been  the  con- 
tract of  the  defendants,  tbe  ruling  that  be 
oonid  not  recover  on  tbe  first  count  was  cor- 
rect 

It  was  open  under  the  second  count,  how- 
ever, for  the  Jury  to  find,  that  the  plaintiff 
had  been  originally  elected  at  a  salary  of 
12.000  which  he  understood  had  not  been 
changed  during  the  succeeding  years,  and 
although  in  tlie  annual  notice  received  from 
the  committee,  it  was  stated  to  be  $1,(W0, 
this  sum  represented  only  tbe  amount  paid 
by  tbe  city,  while  the  difference,  until  the 
last  year,  had  been  regularly  paid  to  him 
by  tbe  defendant  Notwithstanding  this,  the 
dalm  Is  made  that  upon  receiving  the  last 
notice  he  should  liave  understood,  that  his 
position  for  the  year  had  become  that  of 
principal  of  the  high  school  only,  as  the  trus- 
tees were  powerless  either  to  dismiss  or  re- 
tain him,  and  If  be  chose  to  remain,  any  serv- 
ices rendered  In  the  instruction  of  private 
pupils  was  purely  gratuitous.  But  It  no- 
where appears  that  he  had  any  knowledge 
of  the  contents  of  the  joint  agreement,  or 
ever  received  from  the  defendant  any  notifi- 
cation of  their  official  action.  In  a  general 
way,  from  tbe  comment  in  the  public  press, 
bis  attention  may  have  been  called  to  some 
of  the  particulars  of  the  meeting  of  the 
school  committee,  at  which  the  defendant  was 
represented,  but  this  information  also  includ- 
ed the  explicit  statement,  that  the  city  solic- 
itor who  was  In  attendance,  advised,  that 
under  the  vote  of  the  trustees,  his  election  as 
principal  must  be  considered  valid.  While 
copies  of  the  subsequent  votes  by  which  the 
defendant  declined  to  pay  any  part  of  the 
salary  were  promptly  sent  to  the  committee, 
yet  the  plaintiff,  who  testified  that  he  never 
had  been  aware  of  any  dissatisfaction  on  the 
part  of  the  trustees  as  a  body,  or  possessed 
any  direct  information  of  their  official  action, 
remained  unnotified.  The  general  course  of 
dealing  previously  followed,  and  his  lack  of 
any  authoritatl'-e  knowledge,  due  to  the  in- 
action of  tbe  defendant,  would  warrant  a 


finding,  that  when  tbe  plaintiff  began  the 
term,  he  had  reasonable  cause  to  believe, 
that  under  a  contract  which  In  form  of  ex- 
pression did  not  differ  from  those  of  former 
years,  even  if  later  it  turned  out  to  be  bind- 
ing only  on  the  city,  he  was  serving  as  the 
principal  of.  both  schools.  After  the  term 
opened  the  schools  were  conducted  in  the 
same  manner  as  before.  Pupils  l)elonging  ex- 
clusively to  tbe  defendants'  scImmI  were  In 
attendance,  and  received  the  usual  Instruc- 
tion, and  some  of  the  trustees.  Including  the 
secretary,  were  In  attendance  from  time  to 
time,  At  its  close  the  plaintiff  as  principal, 
in  tbe  presence  at  least  of  tbe  secretary, 
signed  and  presented  the  diplomas  of  tbe 
graduates,  which  also  bore  the  signatures  of 
the  trustees.  Nor  is  the  evidentiary  force  of 
this  testimony  destroyed  either  by  the  fact 
that  the  bills  for  services,  although  sent  each 
month,  remained  unpaid,  or  that  in  response 
to  demands  made  upon  blm  for  payment,  the 
letter  of  the  secretary  to  him  while  offering 
to  present  his  bill  to  tbe  trustees,  also  for 
the  first  time  called  attention  to  the  vote  "not 
to  pay  any  portion  of  the  salary  of  the  prin- 
cipal for  the  ensuing  year."  It  still  could  be 
found  from  plenary  evidence  that  with 
knowledge  of  all  the  clrcnmatanoes,  the  de- 
fendant accepted  the  benefit  of  bis  services, 
which  they  well  knew  were  not  Intended  to 
be  gratuitous,  and  without  which  its  school 
could  not  have  been  conducted.  To  say  that 
having  done  so,  it  ought  not  to  he  held  to  pay 
for  them,  when  by  an  appropriate  ^notice  the 
plaintiff  could  have  l>een  decisively  Informed 
that  he  must  be  content  with  what  the  city 
paid,  or  else  resign,  Is  to  permit  tbe  defend- 
ants not  only  to  retain  tbe  value  of  his  unre- 
warded labor,  which  it  did  not  refuse  to  ac- 
cept, but  Indirectly  to  oblige  the  taxpay»s 
of  the  municipality  to  contribute  to  the  sup- 
port of  a  private  institution  of  learning. 

The  case,  therefore,  was  properly  submit- 
ted to  the  jury,  and  the  verdict  in  favor  of 
the  plaintiff  must  stand.  Van  Densen  v. 
Blum.  18  Pick.  220.  29  Am.  Dec.  582;  Zer- 
rahn  v.  Dltson,  117  Mass.  5S3 ;  Day  v.  Caton, 
119  Mass.  613,  515,  20  Am.  Rep.  847;  Worth- 
ington  V.  Plymouth  County  Railroad  Co.,  168 
Mass.  474,  47  N.  E.  403 ;  Spencer  v.  Sitencer, 
181  Mass.  471,  63  N.  E.  947. 

Exceptions  overruled. 


(UT  Uass.  474) 

HBnr  V.  PRIME. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  28,  190a) 

1.  TBiAt— DiRECTiNO   Vebdiot— Time  —  Dis- 

CBKTION  OF  COVKT. 

Where  a  plaintiff  fails  to  state  a  case  upon 
his  opening,  the  defendnnt  may  ordinarily  re- 
quest that  a  verdict  be  ordered  in  his  favor, 
upon  which  request  the  presiding  judge  may,  in 
his  discretion,  either  then  give  a  decision  or  wait 
until  the  plaintiff's  evidence  or  the  entire  evi- 
dence has  been  introduced  before  doing  so. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  46,  Trial,  U  388-397.] 
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2.  DiSMissAi,— Grounds— Waht  of  Jubisdio- 

TioN— Time  fob  Moving. 

Where  the  declaration  and  facts  stated  by 
plaintiff  in  his  opening  showed  that  the  cause 
of  action  did  not  survive  after  the  death  of  the 
wrongdoer,  it  was  not  then  tooulate  for  the  de- 
fendant, the  wrongdoer  being  dead,  to  move  to 
dismiss,  though  no  demurrer  had  been  filed  or 
request  made  that  a  verdict  be  ordered  in  his 
favor,  since  the  court  bad  no  jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dijc- 
vol.  17,  Dismissal  and  Nonsuit,  {  163.] 

3.  Abatement    and    Revival  —  Death    op 

WRONODOEB  — UUSBAND  AND  WiFE— INJU- 
RIES TO  Wife. 

By  the  common  law  the  right  of  a  husband 
to  recover  damages  for  an  injury  to  bis  wife, 
whereby  either  her  services  or  consortium  be- 
came lost,  perished  with  the  death  of  the  wrong- 
doer, since  the  wrongdoer's  personal  representa- 
tive could  not  be  held,  because  not  having  com- 
mitted any  wrong  in  his  personal  capacity,  and 
as  the  plea,  which  roust  have  been  not  guilty, 
raised  only  the  issue  of  decedent's  guilt. 

4.  Husband  and  Wipe— Marital  RioHTSr— 
Action  for  Injury 'to  Spouse. 

Though  the  common-law  doctrine  of  unity 
of  husband  and  wife,  by  which  the  wife  was 
deemed  a  part  of  the  husband's  person,  has  been 
almost  wholly  abrogated  by  legislation,  yet  the 
right  to  her  exclusive  conjugal  fellowship  still 
remains,  entitling  the  husband  to  damages  for 
its  impairment  by  the  wrongful  acts  of  strangers. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  Sf  767,  768.] 

5.  Same— Rionx  of  Wife  to  Maintain. 

Where,  during  coverture,  a  wife  suffers 
personal  injury,  either  from  the  direct  act  of 
the  wrongdoer  by  use  of  force  or  from  his  neg- 
ligence, the  wife  alone,  by  reason  of  the  statutes 
conferring  upon  her  absolute  control  over  her 
person  and. the  right  to  sue  as  if  sole,  can  main- 
tain an  action  for  the  damages  sustvined,  which 
upon  recovery  l)ecome  her  separate  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  {{  465-467,  767, 
76a] 

6.  Abatement  and  Revival— Death  of  Pab- 
Ty— Survival  of  Action— Causes  Which 
Survive— Test  for  Determining. 

The  nature  of  the  damages  sued  for,  rather 
than  the  form  of  the  remedy.  Is  the  test  for 
determining  whether  a  cause  of  action  survives 
the  death  of  the  wrongdoer. 

7.  Same— Injuries  to  the  Person- Statu- 
tory Provisions — Construction. 

Where  a  husband  brings  suit  for  injuries 
sustained  by  him,  because  the  disability  of  bis 
wife  arising  from  a  tort  committed  on  her  has 
deprived  him  of  either  her  services  or  'matri- 
monial companionship,  his  right  to  recover  rests 
upon  the  wrong  suffered  by  him,  which,  while 
personal  in  effect,  is  purely  consequential  in 
character,  and  hence  does  not  survive  the  death 
of  the  wrongdoer,  under  Rev.  Laws,  c.  171,  { 
1,  providing  that  actions  of  tort  for  assault,  bat- 
tery, imprisonment,  or  other  damages  to  the 
person  shall  not  abate  by  death,  since  such  cause 
of  action,  if  within  the  statute  must  come  w'th- 
in  the  clause  "or  other  damages  to  the  person," 
and  such  clause  includes  such  damages  only  as 
result  from  direct  bodily  injury,  and  excludes 
consequential  damages  suffered  by  those  who 
are  injured  by  the  wrongful  interference  with 
their  rights  arising  from  the  negligence  of  the 
decedent. 

Exceptions  from  Superior  Coart,  Suffolk 
Connty ;   Edward  P.  Pierce,  Judge. 

Action  by  James  S.  Hey  against  Winfleld 
F.  Prime.  From  a  Judgment  dismissing  the 
action,  plaintiff  brings  exceptions.    Overruled. 


Everett  W.  Crawford,  for  plaintiff.  Wil- 
liam J.  Drew,  William  W.  Kennard,  and 
Winfleld  F.  Prime,  for  defendant 

BRALEY,  3.  If  upon  an  opening,  tbe 
plaintiff  fails  to  state  a  case,  ordinarily  tbe 
defendant  may  request  that  a  verdict  be  or- 
dered In  bis  favor.  The  presiding  judge  in 
his  discretion,  may  either  then  give  a  deci- 
sion, or  wait  until  the  plalntliTs,  or  the  en- 
tire evidence  has  been  introduced,  before  de- 
ciding tbe  question.  But  altbough  no  de- 
murrer bad  been  filed,  or  request  made,  it 
was  not  too  late  for  tbe  defendant  to  move 
to  dismiss,  if  the  declaration,  and  the  facts 
stated  In  the  opening  showed,  that  the  cause 
of  action  did  not  survive,  as  tbe  court  was 
left  without  jurisdiction.  Aliln  v.  Connecti- 
cut River  Lumber  Co.,  150  Mass.  560,  563,  28 
N.  E.  681,  6  L.  R.  A.  416,  and  cases  cited; 
Merrlman  v.  Currier,  191  Mass.  133,  77  N. 
E.  708.  By  tbe  common  law,  the  right  of  the 
husband  to  recover  damages  for  an  injury  to 
his  wife,  whereby  either  her  services  or  con- 
sortium became  lost,  perished  with  the  death 
of  tbe  wrongdoer.  Tbe  injury  inflicted,  be- 
ing tbe  act  of  tbe  tort-feasor  who  escaped 
by  death,  his  executor  or  administrator,  could 
not  be  held,  becanse  in  tbeir  personal  capacity 
having  committed  no  wrong,  tbe  plea,  which 
must  have  been  not  guilty,  raised  only  tbe 
Issue  of  tbe  decedent's  guilt  Wilbur  v.  Gil- 
more,  21  Pick.  250,  252.  But  this  rule  hav- 
ing been  modified  by  statute,  tbe  question  is, 
whether  such  an  action  survives  under  Rev. 
Laws,  c.  171,  i  1.  This  section,  which  follows 
previous  revisions,  provides,  that  "  •  ♦  • 
actions  of  *  •  •  tort  for  assault  battery. 
Imprisonment  or  other  damage  to  the  person 
*  *  •  shall  not  abate  by  death."  Gen.  St 
1860,  c.  127,  t  1;  Pub.  St  1882,  c  165,  i  1. 
Unless  the  case  comes  within  the  last  clause, 
the  plaintiff  is  not  relieved.  It  has  uniform- 
ly been  held  since  tbe  enactment  of  St.  1842, 
p.  539,  c.  89  {  1,  to  which  this  clause  runs 
back  for  its  origin,  that  the  nature  of  the 
damages  sued  for,  rather  than  the  form  of 
remedy.  Is  tbe  test  By  this  construction, 
the  language,  "or  other  damages  to  the  per- 
son," Includes  such  damages  only,  as  result 
from  direct  bodily  injury,  but  excludes  con- 
sequential damages  suffered  by  those,  who 
are  Injured  from  a  wrongful  Interference 
with  tbeir  rights,  arising  from  tbe  negli- 
gence of  the  decedent  Smith  t.  Sherman, 
4  Cush.  408,  413;  Cutter  v.  Hamlen,  147 
Mass.  471,  18  N.  E.  397,  1  L.  R.  A.  429;  Wil- 
kins  v.  Walnwrigbt  173  Mass.  212,  53  N.  E. 
397,  and  cases  cited ;  Dixon  v.  Amerman,  181 
Mass.  430,  63  N.  E.  1057.  If  tbe  common-law 
doctrine  of  unity  of  husband  and  wife,  by 
which  she  was  deemed  a  part  of  his  person, 
has  been  almost  wholly  abrogated  by  legis- 
lation, yet  the  right  to  her  exclusive  con- 
jugal fellowship  still  remains,  and  he  may 
recover  damages  for  Its  impairment  by  the 
wrongful  acts  of  strangers.   Nolin  t.  Pearson, 
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191  Mass.  283,  285,  286,  77  N.  B.  890,  4  L.  E. 
A.  (N.  S.)  643,  114.  Am.  St  Rep.  605.  But 
while  this  rigbt  has  been  preserved.  If  during 
covertare  she  suffers  personal  injury,  wheth- 
er It  results  from  the  direct  act  of  the  de- 
cedent by  the  use  of  force,  or  Is  caused  by 
bis  negligence,  she  alone  by  reason  of  our 
statutes  conferring  upon  her  absolute  control 
over  her  person,  and  the  right  to  sue  as  If 
sole,  can  maintain  an  action  for  damages, 
which  upon  recovery  become  her  separate 
property.  Nolln  y.  Pearson,  ubl  supra  ;  Duf- 
fee  T.  Boston  Elev.  R.-  R.,  191  Mass.  563,  664, 
77  N.  R  1036.  But  where  the  husband  also 
brings  salt,  because  the  disability  arising 
from  the  tort  has  deprived  him  of  either  her 
services,  or  matrimonial  companionship,  his 
rii^t  to  recover,  rests  upon  the  ground,  that 
the  wrong  suffered  by  him  while  personal  In 
effect,  l8  regarded  as  purely  consequential  in 
character.  Barnes  et  nx.  v.  Hurd,  11  Mass. 
59;  Kelley  v.  New  York,  New  Haven  &  Hart- 
ford R.  R.,  168  Mass  308,  311,  46  N.  B.  1063, 
38  L.  R.  A.  681,  60  Am.  St.  Rep.  397. 

It  Is  plain  that,  under  the  statute,  sucb 
an  injury  cannot  be  classed  as  damages  to 
the  person,  and  the  motion  to  dismiss  was 
properly  granted. 

Exceptions  overruled. 

Xm  Han.   lot) 

OLIDDEN  T.  UNITED  STATES  FIDELITY 
&  GUARANTY  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  29,  1008.) 

1.  InsuBANCE  —  Fidelity    or   E)iplot£s  — 
Statements  Matebial  to  Risk. 

A  statement  that  an  employe's  accounts 
have  been  examined  np  to  a  certain  date  and 
found  correct  is  material  to  the  undertaking  of 
an  insurer  of  the  fidelity  of  such  employg,  and, 
if  false,  whether  intentionally  or  from  honest 
mistake,  the  insurer  is  not  liable  on  a  contract 
made  in  part  on  his  faith  thereon. 

2.  Same— Actions   on    Policies— Evxdenob — 
Truth  ok  Statement. 

An  auditor's  finding  that  a  statement  by 
an  employer  in  applying  for  insurance  of  the 
fidelity  of  an  employ^  was  untrue,  in  that  ex- 
amination of  checks  drawn  against  liis  bank  ac- 
count would  have  disclosed  obvious  forgeries, 
cannot  l>e  controlled  by  the  forged  cherks  as 
evidence,  however  good  the  imitation  of  the  em- 
ployer's signature  might  be,  since  he  knew  just 
what  checks  he  had  intrusted  to  the  employs. 

3.  Same. 

Evidence  of  an  employer's  lack  of  education 
and  deficiencies  as  a  bookkeeper  would  not  tend 
to  show  that  he  had  examined  his  employe's  ac- 
counts and  found  them  correct,  as  stated  by 
him  in  applying  for  fidelity  insurance. 

4.  Evidence — Peclauations  of  Decedents. 

Rev.  Laws,  c.  175,  §  (16,  provides  that  a 
decedent's  declarations  shall  not  be  inadmissi- 
ble as  hearsay,  if  made  in  good  faith  before 
salt  and  on  declarant's  personal  knowledge. 
Held,  that  a  declaration  which  did  not  appear 
to  have  been  offered  in  evidence  under  such 
statute,  and  which  was  not  found  to  have  been 
made  in  good  faith,  was  not  made  competent  ev- 
idence thereunder. 

5.  INSUBANCE  —  FiDELITT     OF     EMPLOTfiS  — 

Rionr  TO  Recover  fob  Default. 

Where,  at  the  time  a  fidelity  insurance  con- 
tract was  executed,  the  employ^  whose  fidelity 


was  insured  was  a  defaulter  to  a  large  amount 
and  proper  examination  of  his  accounts  would 
have  disclosed  the  fact,  no  recovery  can  l)e  had 
against  the  insarer,  who  entered  into  the  con- 
tract relying  on  the  employer's  statement  that 
his  accounts  had  been  examined  and  found  cor- 
rect 

Exceptions  from  Superior  Court,  Suffolk 
County;  Francis  A.  Oaskill,  Judge. 

Action  by  Charles  W.  Glidden  against  the 
United  States  Fidelity  &  Guaranty  Company.  ■ 
Plaintiff  having  died  before  trial,  the  ac- 
tion was  prosecuted  by  Aionzo  W.  Glidden, 
his  surviving  executor.  Verdict  for  defend- 
ant, and  plaintiff  brings  exceptions.  Excep- 
tions overruled. 

On  reference  of  the  case  to  an  auditor,  he 
reported  in  -favor  of  defendant.  At  the  trial, 
plaintiff,  to  contradict  findings  of  the  auditor 
adverse  to  him,  offered  in  evidence  certain 
checks,  his  signature  to  which  he  testified 
was  forged,  and  certain  genuine  checks,  for 
purpose  of  comparison  c'  handwriting,  and 
all  the  books  kept  by  him.  The  court  direct- 
ed a  verdict  for  defendant,  and  plaintiff  ex- 
cepted. 

I.  R.  Clark  and  O.  F.  Ordway,  for  plaintiff. 
Elder  &  Whitman  and  Frank  B.  Bradbury, 
for  defendant 

SHELDON,  3.  The  defendant  by  the  bond 
sued  upon  undertook  to  make  good  to  the 
plaintiff  such  pecuniary  loss  as  he  might  sus- 
tain from  any  dishonesty  of  one  Sutherland, 
who  then  bad  been  for  more  than  a  year  em- 
ployed by  the  plaintiff  as  a  clerk.  There  has 
been  a  breach  in  the  condition  of  the  bond; 
and  the  question  now  presented  is  whether  it 
can  be  enforced  against  the  defendant  The 
defendant  Issued  the  bond  upon  the  faith  of 
a  written  statement  signed  by  the  plaintiff, 
and  containing  certain  statements  material 
to  the  defendant's  undertaking.  The  auditor 
has  found  that  these  statements  were  false, 
and  also  that  the  plaintiff  did  not  disclose 
to  the  defendant  material  facts  within  hia 
knowledge,  but  suppressed  them,  and  there- 
by misled  the  defendant  Into  Issuing  the 
bond,  which  the  defendant  would  not  have 
done  if  It  then  bad  known  what  the  plain- 
tiff knew  about  the  habits  and  reputation  of 
Sutherland.  It  is  not  claimed  that  the  pro- 
vlsons  of  Rev.  Laws,  c.  118,  %%  59,  73  (see 
now  St  1907,  c.  576,  §i  59,  73),  are  applicable 
to  this  Instrument  The  question  according- 
ly Is  whether  there  Is  any  evidence  to  control 
the  auditor's  findings. 

The  statements  made  by  the  plaintiff  were 
as  follows:  "He  [Sutherland]  has  always  to 
the  best  of  my  knowledge  and  belief  given 
satisfaction  in  his  personal  conduct  and  pei^ 
formance  of  duties,  and  kept  his  accounts 
faithfully  and  without  default  When  last 
examined  or  audited  by  me,  on  the  31st  day 
of  October,  1900,  all  the  accounts  of  his  office 
were  found  In  every  respect  correct  up  to  Oc- 
tober 31,  1900.  He  has  not  been,  nor  is  he 
at  present,   so   fai   as   I   know  or  believe. 
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In  arrears  or  default  or  with  nnsettled  bal- 
ance In  this  or  any  previous  service.  I  Imow 
of  notliing  concerning  his  habits  or  antece- 
dents, affecting  his  title  to  confidence,  and  I 
know  of  no  reason  why  the  guarantee  applied 
for  should  not  be  granted." 

Manifestly  the  plaintiff's  statement  that  be 
had  examined  Sutherland's  accounts  on  Octo- 
ber 31,  1900,  a  week  before  the  date  of  the 
defendant's  bond,  and  found  them  correct  in 
every  respect  up  to  tliat  date,  was  material 
to  the  defendant's  undertaking.  It  bore  di- 
rectly upon  the  nature  and  extent  of  the  risk 
which  the  defendant  agreed  to  bear;  and  if 
In  fact  this  representation  was  false,  wheth- 
er intentionally  or  from  honest  mistake  on 
the  part  of  the  plaintiff,  it  plainly  increased 
the  risk,  and  the  plaintiff  could  not  hold  the 
defendant  to  the  agreement  which  it  bad 
made  upon  tbe  faith  of  this  statement  among 
others.  This  principle  is  settled  by  our  own 
decisions  as  to  ordinary  contracts  of  insur- 
ance. Rainger  v.  Boston  Mut.  Life  Ass'n, 
167  Mass.  109,  44  N.  E.  1088;  Cobb  v.  Cove- 
nant Mut.  Benefit  Ass'n,  153  Mass.  176.  26 
N.  B.  230,  10  I*  R.  A.  666,  25  Am.  St  Rep. 
619;  McCoy  v.  Metropolitan  Life  Ins.  Co., 
133  Mass.  82;  Campbell  v.  New  England 
Mut.  Life  Ins.  Co.,  98  Mass.  381,  396 ;  Towne 
V.  Fitchburg  Mut.  Fire  Ins.  Co.,  7  Allen,  61. 
Tbe  question  bas  I>een  expressly  decided  in 
other  courts  in  suits  upon  agreements  like 
the  one  here  before  ns.  Warren  Deposit 
Bank  v.  Fidelity  &  Deposit  Co.,  116  Ky.  88, 
74  S.  W.  1111;  Carets  irs  v.  American  Bond- 
ing &  Trust  Co.,  116  Fed.  449,  54  C.  O.  A. 
85.  The  principle  involved  bas  been  often 
recognized  and  is  of  general  application. 
Smith  V.  Bank  of  Scotland,  1  Dow,  272,  202 ; 
Railton  T.  Mathews,  10  CI.  Sc  Fin.  834 ;  Lee 
V.  Jones,  17  C.  B.  (N.  S.)  482;  Franklin 
Bank  v.  Cooper,  36  Me.  179 ;  Id.,  39  Me.  542 ; 
Graves  v.  Lebanon  Nat.  Bank,  10  Bush 
(Ky.)  23,  19  Am.  Rep.  50;  Model  Mill  Co.  v. 
Fidelity  8c  Deposit  Co.,  1  Tenn.  Oh.  App. 
365;  Issaquah  Coal  Co.  v.  United  States  Fi- 
delity &  Guaranty  Co.,  126  Fed.  89,  61  C.  C. 
A.  145;  Carrollton  Furniture  Mannf.  Co.  v. 
American  Credit  Indemnity  Co.,  116  Fed.  77, 
62  O.  C.  A.  671.  There  is  nothing  in  Hudson 
V.  Miles,  185  Mass.  682,  71  N.  E.  63,  102  Am. 


St  Rep.  370,  Wiuthrop  v.  Soule,  175  Mass. 
400,  56  N.  B.  575,  or  Child  v.  Boyd  &  Corey 
Mfg.  Co.,  175  Mass.  493,  56  N.  B.  608,  at  va- 
riance with  what  we  have  said. 

Nor  do  we  find  any  evidence  to  control  the 
finding  of  the  auditor  that  this  statement 
was  untrue,  made  for  the  stated  reason  "that 
a  merely  cursory  examination  of  checks 
drawn  against  bis  [tbe  plaintiffs]  bank  ac- 
count and  paid,  if  he  bad  made  It,  wonld 
have  disclosed  to -him  several  obvious  tat- 
gerles,  and  presumably  several  conversions  of 
funds  wrongfully  drawn  over  the  genuine 
signature  of  the  plaintiff  by  •  •  •  Satb- 
erland."  Examination  of  tbe  forged  checks, 
however  good  the  imitation  of  the  plaintifTs 
signature  might  be,  would  scarcely  tend  to 
show  that  they  would  have  deceived  lilmself, 
who  knew  Just  what  checks  he  had  intrusted 
to  Satherland;  nor  would  his  lack  of  educa- 
tion and  deficiencies  as  a  boolckeeper  tend  to 
show  that  he  had  examined  and  audited  Suth- 
erland's accounts  and  found  them  correct 
Tbe  assertion  made  by  the  plaintiff  in  his 
Statement  that  he  had  made  such  examina- 
tion and  audit  is  not  made  competent  evi- 
dence under  Rev.  Laws,  c.  175,  i  66,  by  rea- 
son of  the  plaintiff's  death  t>efore  the  trial  of 
the  case,  because  it  does  not  appear  to  have 
been  offered  in  evidence  under  ttiat  statute, 
and  was  not  found  by  the  Judge  to  have  been 
made  in  good  faith,  which  Is  made  by  tbe 
statute  itself  one  of  the  conditions  precedent 
to  Its  admissibility..  Dickinson  v.  Boston, 
188  Mass.  595,  597,  75  N.  B.  68,  1  L.  R.  A. 
(N.  S.)  664;  Dixon  v.  New  England  R.  R., 
179  Mass.  242,  245.  60  N.  E.  581.  Such  a  dec- 
laration as  this  hardly  could  have  l>een  made 
in  good  faith  unless  actually  known  at  the 
time  by  tbe  declarant  to  be  true.  There  Is 
no  question  made  that  Sutherland  was  at 
this  time  a  defaulter  to  a  large  amount,  and 
that  a  proper  examination  of  bis  accounts 
would  have  disclosed  the  fact  Under  these 
circumstances.  It  was  the  right  of  the  defend- 
ant to  have  a  verdict  ordered  in  Its  favor; 
and  we  need  not  consider  whether  there  was 
evidence  on  which  the  Jury  might  have  reach- 
ed conclusions  different  from  tbe  other  find- 
ings of  the  auditor. 

Exceptions  overruled. 
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FT.  WAYNE  COOPEaiAOB  CO.  ▼,  PAQB* 

(No.  21,150.) 
(Supreme  Coxat  of  Indiana.     April  S,   1908.) 

1.  Neougencb— Use  of  Land— Manutactub- 
ino  e2btabli8bments. 

The  operation  by  one  on  his  own  premises 
of  a  proper  and  lawful  business  is  not  a  source 
of  danger  to  a  traveler  on  a  highway,  unless  the 
structure  or  business  is  maintained  in  an  im- 
proper place,  or  conducted  in  an  improper  man- 
ner. 

[EM.  Note.— For  coses  in  point,  see  Gent.  Dig. 
ToL  87,  Negligence,  §  64.] 

2.  NuiSANCs — Conditions  Neab  Highway.  _ 

E>very  one  in  the  use  and  enjoyment  of  his 
property  must  regard  the  rights  of  others,  and 
he  cannot  set  up  or  prosecute  a  business  on  his 
own  land  in  a  way  uiat  is  calculated  to  or  in 
fact  does  materially  affect  the  rights  of,  ad- 
joining owners  or  interferes  with  those  right- 
fully  traveling  on  an  adjoining  highway. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  37,   Nuisance,  K  142-158.] 

8.  Sake. 

It  is  not  a  nnisance  to  operate  a  stave 
factMj  and  di8ehai|;e  waste  steam  in  close  prox- 
imity to  a  public  highway,  where  the  factory  is 
operated  in  such  a  careful  manner  that  it  will 
not  interfere  with  travelers  in  the  free  exer- 
cise of  their  rights  to  travel  the  highway,  and 
the  law  will  not  intervene  where  the  operator  so 
conducts  the  factory  as  to  avoid  the  creation 
of  new  danger  to  traveleiB. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  37,  Nuisance,  H  142-loa] 

4.  Negligencb— Actions— CJoMPLAiKT—SUFFi- 

CIENCT.  ' 

A  complaint  which  alleges  that  defendant 
maintained  a  factory  operated  by  steam  power 
near  a  highway ;  that  he  maintained  a  pipe  with- 
in eight  feet  of  the  highway  for  the  discharge  of 
waste  steam;  that  he  knew  ttiat  the  discharge 
of  steam  was  calculated  to  frighten  horses  of 
ordinary  gentleness  ;  that  plaintiff,  while  driving 
a  gentle  horse  along  the  nighway,  was  injured 
in  consequence  of  the  horse  taking  fright  be- 
cause of  the  escape  of  steam  from  the  waste 
pipe— states  a  cause  of  action. 

[Ed.  Note. — For  cases  in  {loint,  see  Cent.  Dig. 
vol.  37,  Negligence,  f  54.] 

5.  Tbial  —  Gbnebax  Vebdict  —  Special  Ves- 

DICT. 

In  an  action  fctr  injuries  to  a  traveler  on 
a  highway  caused  by  his  horse  being  frightened 
by  the  escape  of  steam  at  a  factory  near  the 
highway,  the  special  verdict  which  found  that 
defendant  operated  a  factory  near  the  highway ; 
that  be  maintained  a  pipe  eight  feet  from  the 
highway  for  the  discharge  of  waste  steam ;  that 
the  horse  was  frightened  by  the  escape  of  waste 
steam  ;  that  plaintiff  knew  the  location  of  the 
pipe  and  that  steam  floated  across  the  bigliway ; 
that  the  pipe  was  in  plain  view  from  the  center 
of  the  highway,  and  that  plaintiff  could  have 
from  that  point  seen  steam  floating  across  the 
highway,  but  saw  none;  and  that  plaintiff  and 
defendant  knew  that  such  a  horse  as  was  being 
driven  by  plaintiff  was  likely  to  take  fright  at 
steam  escaping  from  the  pipe  and  floating  across 
the  highway— did  not  conflict  with  a  general  ver- 
dict for  plaintiff,  since  the  general  verdict  neces- 
sarily found  the  existence  of  negligence  of  de- 
fendant and  the  nonexistence  of  contributory 
negligence  of  plaintiff. 

6.  Same. 

Under  Bums'  Ann.  St.  1901,  S  551,  pro- 
viding that  in  all  cases  when  requested  by  the 
partjr  the  court  shall  direct  the  jury  to  find 
spwially  on  any  or  all  of  the  issues,  the  facts 
that  must  be  found  are  such  as  are  material 
to  some  issue  in  the  case,  and  an  interroga- 
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tory  calling  for  a  mere  item  of  evidence,  and 
not  for  a  material  fact,  ia  properly  rejected. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i§  S2&-835.f 

7.  Same. 

%Yhere  any  answer  to  a  special  interroga- 
tory could  not  change  the  result  arrived  at  by 
the  general  verdict,  an  objection  to  an  answer 
to  the  interrogatory  on  the  ground  that  it  waa 
too  indefinite  is  immaterial. 

[Ed.  Note.— For  cases  in  point,  see  Out.  Dig. 
vol.  46,  Trial,  {  862.] 

8.  Sake. 

In  an  action  for  Injuries  to  a  traveler  on 
a  highway,  caused  by  his  horse  taking  fright 
by  reason  of  steam  escaping  from  a  steam  pipe 
near  the  highway  and  floating  across  the  h'gh- 
way,  the  evidence  showed  that  the  steam  was  dis- 
charged at  a  point  eight  feet  from  the  side  of 
the  highway,  and  that  the  steam  responded  to 
the  shifting  of  the  wind  so  that  in  one  instant 
it  was  carried  across  the  highway  and  in  the 
next  in  another  direction.  An  interrogatory 
was:  "Was  the  steam  discharging  •  •  •  on- 
to and  across  the  highway  while  plaintiff  was 
approaching?"  The  jury  answered:  "At  the 
side  of  the  highway.  At  times  blew  across." 
Held,  that  the  answer  was  sufiicient  as  against 
a  motion  that  it  was  not  definite. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig., 
vol.  46.  Trial,  i§  846,  847.] 

Appeal  from  Circuit  Court,  Miami  County; 
Jos.  N.  Tillett,  Judge. 

Action  by  Charles  Page  against  the  Ft 
Wayne  Cooperage  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Ap- 
pealed from  Appellate  Court  under  the  third 
clause  of  section  1337J,  Bums'  Ann.  St.  190J. 
AfQrmed. 

'  Vesey  &  Vesey  and  Loveland  &  Lovelaud, 
for  appellant  J.  S.  Branyan,  Milo  Felgtitner, 
Lesb  &  Lesh,  and  Bailey  &  Cole,  for  appel- 
lee. 


HADLEY,  J.  About  one  mile  east  of  tbe 
town  of  Roanoke,  at  the  south  side  of  a  pub- 
lic highway  running  east  and  west,  and  about 
200  feet  east  of  a  point  where  tbe  Wabash 
Railroad,  running  north  and  soutb,  crosses 
said  highway,  appellant.  In  August,  1904, 
maintained  a  stave  and  heading  factory,  op- 
erated by  steam  power.  As  a  part  of  Its 
plant  aud  as  constituting  the  eastern  struc- 
ture thereof,  was  a  steaming  bouse,  or  shed, 
67  feet  long,  10  feet  high,  and  10  feet  wide, 
parallel  with  and  9  feet  south  of  the  highway, 
in  which  house  were  located  9  vats  for  the 
steaming  of  the  timber  preparatory  to  being 
manufactured.  The  power  and  machinery 
bouse  was  located  a  few  feet  west  and  south 
of  the  steaming  house.  The  vats  were  sup- 
plied from  the  waste  steam  of  the  engine, 
which  was  conveyed  from  the  latter  by  a  4- 
hich  iron  pipe  laid  on  the  ground  parallel 
with  and  within  a  foot  of  the  north  line  of 
the  steaming  house  to  the  northeast  comer 
of  said  house,  at  which  point  It  terminated  In 
an  upright  stem  7  inches  in  diameter,  stand- 
ing 6  feet  above  the  ground,  and  within  8 
feet  of  the  public  highway,  from  the  top'  of 
which  stem  the  exhaust  steam  from  the  pipe 
escaped  at  all  times  when  not  being  used  for 


*  Rehearing  denied. 
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tbe  filling  of  the  steam  vats.  The  escape 
of  the  steam  was  In  large  yolnmes,  and  was 
attended  with  a  loud  puffing  noise,  and  when 
the  wind  was  In  a  southerly  direction  would 
float  In  clouds  across  the  highway,  frequently 
totally  obstructing  vision  along  the  road.  In 
August,  1904,  appellee  having  In  tbe  buggy 
with  him  one  Druley,  was  driving  eastward 
on  said  highway  by  said  heading  factory. 
The  horse  was  3%  years  old,  ordinarily 
gentle  and  well  broke  for  driving  on  the  pub- 
lic highways,  though  he  had  not  been  driven 
In  tbe  presence  of  engines  or  by  the  heading 
factory  before.  After  crossing  the  railroad 
be  trotted  along  at  a  rate  of  7  miles  an  hour, 
and  when  he  arrived  opposite  the  west  end 
of  the  mill  the  horse,  somewhat  frightened 
by  tbe  noise  of  the  saws  and  other  machinery, 
shied  to  the  north  side  of  the  road,  and,  be- 
ing pulled  back  into  the  road  and  nrged 
along,  when  he  had  gone  2S  or  30  feet  farther 
east  a  cloud  of  steam  suddenly  burst  from 
the  top  of  said  stem  and  floated  across  the 
road.  At  this  tbe  horse  became  Instantly 
.  frightened  and  unmanageable,  and  broke 
away  to  the  side  of  tbe  road,  inflicting  severe 
Injuries  upon  appellee. 

In  addition  to  tbe  foregoing  facta  It  Is 
charged  In  tbe  first  paragraph  of  the  com- 
plaint that  said  clouds  of  escaping  steam  and 
said  great  noise  were  calculated  to  frighten 
horses  of  ordinary  gentleness  driven  by  per- 
sons along  the  highway,  which  fact  was  well 
known  to  the  defendant;  that  the  defendant 
wrongfully,  unlawfully,  and  negligently  main- 
tained said  steamhouse  and  steam  pipe  "at 
the  place  and  in  the  manner  above  set  forth." 
It  is  further  alleged  in  this  paragraph  that 
tbe  plaintiff  was  driving  a  quiet  and  gentle 
horse  along  the  highway,  and  driving  In  a 
careful  and  prudent  manner,  and  without 
knowing  of  or  apprehending  any  danger,  and 
when  30  feet  west  of  said  upright  steam  pipe 
a  large  cloud  of  steam  suddenly  burst  forth 
from  said  pipe  with  a  loud  and  frightful 
noise,  and  floated  out  and  over  the  highway 
immediately  In  front  of  the  plaintlfiTs  horse, 
whereby  said  horse  became  frightened  and 
beyond  the  plaintiffs  control,  etc. 

In  addition  to  the  facts  averred  In  the 
first  paragraph  it  is  charged  in  the  second 
that  "when  30  feet  west  of  said  steam  pipe 
a  great  quantity  of  steam  was  suddenly,  care- 
lessly, and  negligently  emitted  from  said 
pipe  by  the  defendant  with  a  puffing  sound, 
and  forming  a  dense  cloud  of  steam,  which 
was  carried  over  said  highway  by  the  wind 
immediately  in  front  of  the  plaintiff's  horse, 
which  caused  the  horse  to  take  fright,"  etc. 
It  is  averred  in  this  paragraph  that  tbe  facts 
alleged  constitute  a  public  nuisance. 

The  first  paragraph  seems  to  be  based  on 
the  negligent  construction  and  maintenance 
of  the  waste  steam  pipe  adjacent  to  the  pub- 
lic highway,  and  the  second  on  tbe  theory 
that  the  construction,  maintenance,  and  oper- 
ation of  the  waste  steam  pipe  In  the  position 
and  manner  set  forth  constituted  a  public 


nuisance  from  which  the  plaintiff  had  suf- 
fered special  damages.  The  two  theories  be- 
ing ruled,  In  the  main,  by  the  same  gen- 
eral principles,  we  have  deemed  It  proper  to 
consider  the  paragraphs  together.  The  chief 
objection  presented  Is  that-  there  is  no  aver- 
ment that  either  the  location  or  manner  of 
operation  of  the  upright  steam  pipe  consti- 
tuted a  nuisance,  and  no  averments  from 
which  a  nuisance  can  be  inferred.  This  posi- 
tion is  not  maintainable.  It  is  true  that  the 
business  described  is  a  proper  and  lawful 
business,  and,  being  located  on  appellant's 
own  premises.  Its  operation  cannot  be  a 
source  of  damages  to  a  traveler  on  tbe  high- 
way, unless  It  Is  shown  that  the  structures  or 
business,  or  some  part  of  one  or  the  other, 
was  being  maintained  In  an  Improper  place, 
or  conducted  In  an  Improper  manner.  One 
may  not  always  conduct  a  lawful  business  on 
his  own  premises  as  he  pleases.  The  law  re- 
quires that  every  one  In  the  use  and  enjoy- 
ment of  his  property  shall  have  regard  for 
the  rights  of  others,  and  will  not  allow  him 
to  set  up  or  prosecute  a  business  on  his  own 
land  in  a  way  that  is  calculated  to,  or  in  fact 
does,  materially  or  injuriously  affect  tbe 
rights  of  adjoining  owners,  or  that  substan- 
tially or  harmfully  interferes  with  or  Injures 
those  rightfully  traveling  on  an  adjoining 
highway.  Wright  v.  Compton,  63  Ind.  337; 
Island  Coal  Company  v.  Clemmitt,  19  Ind. 
App.  21,  49  N.  B.  38.  In  the  Wrlght-Comp- 
ton  Case  appellant  was  engaged  in  quarrying 
stone  near  the  highway  by  the  use  of  gun- 
powder. Compton,  In  passing  by  on  the  high- 
way at  the  time  a  blast  was  ejcploded,  was 
hit  by  flying  rock  and  Injured.  In  upholding 
Compton's  recovery  of  damages  this  court 
said:  "I>ery  person  must  so  use  bis  prop- 
erty and  exercise  his  rights  as  not  to  injure 
the  property  or  restrict  the  rights  of  others. 
In  this  case  the  defendants  could  not  law- 
fully so  use  their  stone  quarry  as  to  embar- 
rass the  rights  of  travelers  along  the  high- 
way. The  public  travel  must  not  be  endan- 
gered to  accommodate  the  private  rights  of  in- 
dividuals." The  principle  here  Involved  Is  also 
well  illustrated  by  the  facts  and  ruling  in  the 
Coal  Company-Clemmitt  Case,  supra.  In  that 
case  the  company,  in  disposing  of  its  slack 
and  refuse  from  Its  mine,  piled  the  same  on 
Its  own  premises,  but  adjoining  a  highway. 
The  refuse  took  fire  by  spontaneous  combus- 
tion, and,  burning,  slid  down  the  heap  and 
frightened  the  plaintiff's  horse.  In  comment- 
ing upon  the  facts  as  constituting  a  cause 
of  action  for  damages,  tbe  court  said:  "The 
pleading  shows  that  tue  appellant  was  negli- 
gent in  producing  a  condition  of  things 
through  which  as  a  natural  result  the  appel- 
lee suffered  the  injury  charged.  If  the  ap- 
pellant's wrong  which  caused  tbe  particular 
injury  which  forms  the  basis  of  the  action 
may  not  be  called,  strictly  speaking,  the  main- 
tenance of  a  nuisance,  and  if  the  cause  of  ac- 
tion should  more  properly  be  said  to  be  based 
upon  negligence,  we  think  that,  thongb  the 
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meaning  is  not  made  as  clear  as  desirable,  It 
is  sufficiently  shown  tbat  tbere  was  a  want 
of  due  care  for  tbe  safety  of  persona  right- 
fully using  the  highway,  and  a  negligent  ex- 
posure of  such  persons  to  peril  from  the  cause 
through  which  the  appellee  was  injured." 

To  erect  and  maintain  a  pipe  7  Inches  In 
diameter  In  an  upright  position,  standing  6 
feet  from  the  ground,  out  and  apart  from 
tbe  building,  and  within  8  feet  of  a  public 
highway,  from  tbe  top  of  which  to  discharge 
a  large  volume  of  waste  steam  with  a  loud 
puffing  noise  to  be  wafted  across  the  highway 
on  about  the  level  of  the  heads  of  passing 
horses,  Is  an  unusual  and  Indiscreet  construc- 
tion and  operation  of  the  pipe  to  say  tbe 
least  of  It,  especially  when  it  is  obvious  that, 
If  tbe  waste  had  been  placed  on  the  south 
side  of  the  building.  Its  escape  would  not 
only  bav6  been  observed  from  the  road,  but 
Its  floating  over  the  same  on  so  low  a  level 
would  have  been  effectually  prevented.  But 
it  cannot  be  said  that  the  construction  and 
operation  of  the  pipe  in  the  particular  place 
and  manner  alleged  was  necessarily,  of  It- 
self, either  a  nuisance  or  negligence.  If  ap- 
pellant had  kept  a  watch  over  the  highway, 
and  on  the  approach  of  driven  animals  had 
stopped  the  operation  of  tbe  mill  until  tbe 
danger  of  taking  fright  bad  been  passed, 
or  If  it  Iiad  adopted  any  other  means  by 
which  all  appreciable  danger  of  giving  fright 
from  escaping  steam  had  passed,  then  there 
would  appear  no  Just  or  sufficient  reason  for 
disturbing  appellant  in  the  exercise  and  en- 
joyment of  Its  property  rights.  In  other 
words,  it  is  not  a  nuisance  to  operate  a  stave 
factory  and  discharge  waste  steam  in  close 
proximity  to  a  public  highway.  If  done  in 
such  a  careful  manner  that  it  will  not  inter- 
fere with  travelers  In  the  free  and  safe  ex- 
orcise of  their  rights  to  travel  the  highway. 
The  law  will  not  Intervene  If  the  operator 
so  conducts  his  factory  as  to  avoid  the  crea- 
tion of  new  dangers,  or  difficulties  to  trav- 
elers cm  the  road.  Railway  Company  v.  Far- 
ver.  111  Ind.  195,  198,  12  N.  E.  296,  60  Am. 
Hep.  696. 

Now  let  us  apply  these  principles  to 
the  facts  of  this  case.  It  is  alleged  that 
appellant  knew  that  the  discbarge  of  tbe 
steam  in  tbe  place  and  manner  described  was 
calculated  to  frighten  horses  of  ordinary 
gentleness;  that  while  carefully  driving  a 
gentle  horse  along  the  highway  when  the 
horse  had  arrived  at  a  point  25  or  30  feet 
from  tbe  waste  pipe  the  defendant  suddenly 
let  the  steam  go  with  a  loud  puffing  noise, 
which  In  a  great  cloud  floated  across  the  road 
In  front  of  tbe  horse,  causing  him  to  take 
fright  and  inflict  serious  Injury  upon  the 
plaintifr.  These  averments  show  that  appel- 
lant operated  on  Its  own  premises  a  struc- 
ture which,  from  location  or  manner  In  which 
it  was  conducted,  Imparted  a  new  danger  to 
those  'rightfully  using  tbe  'highway,  and 
whetlier  appellant  at  tbe  time  of  appellee's 
accidrat  was  operating  its  factory  with  a 


degree  of  care  for  the  safety  of  travelers  com- 
mensurate with  the  danger  it  had  created 
In  the  highway  was  a  question  very  proper- 
ly submitted  to  the  Jury.  It  would  not  have 
strengthened  the  complaint  to  have  In  terms 
characterized  the  location  and  conduct  of  the 
factory  a  public  nuisance.  It  was  sufficient 
for  the  plaintiff  to  show  that  be  was  injured 
by  appellant's  omission  of  a  duty  owing  to 
him,  namely,  to  protect  him  against  Injury 
from  a  peril  the  company  Iiad  erected  by  the 
roadside  in  tbe  prosecution  of  its  own  private 
business.  We  think  it  sufficiently  appears 
that  the  highway  was  a  public  highway,  and 
that  each  paragraph  of  the  complaint  states 
a  cause  of  action. 

It  was  not  error  to  overrule  appellant's 
motion  for  Judgment  in  its  favor  on  the  an- 
swers to  interrogatories  notwithstanding  the 
general  verdict  The  answers  referred  to 
concerning  the  location  and  operation  of  ap- 
pellant's factory  establish  the  facts  substan- 
tially as  set  forth  in  tbe  Introductory  part 
of  this  opinion.  Further,  it  is  sliown  that 
appellee  knew  the  location  of  tlie  steam  waste 
pipe,  and  that  steam  at  the  time  floated 
across  the  highway,  and  when  at  a  point 
110  feet  west  of  the  pipe  the  pipe  was  in 
plain  view  of  appellee  from  the  center  of  the 
bighway,  and  he  could  have  from  that  point 
seen  steam  floating  across  the  highway,  if 
tbere  was  at  that  time  any  steam  so  float- 
ing. The  horse  did  not  become  uneasy  and 
nervous  In  approaching  appellant's  factory 
after  crossing  the  railroad  track,  and  appel- 
lee did  not  see  any  steam  from  the  waste 
pipe  floating  across  the  highway  after  he 
crossed  the'  railroad  and  before  his  horse 
silled  at  the  sawmill.  Appellant  and  appellee 
at  the  time  both  knew  that  such  a  horse  as 
was  lieing  driven  by  appellee  was  likely  to 
take  fright  at  steam  floating  across  the  high- 
way so  hear  the  ground.  In  the  large  number 
of  answers  there  is  no  fact  found  that  Is  in* 
consistent  with  the  general  verdict  that  nec- 
essarily flnds  the  existence  of  negligence  on 
the  part  of  appellant  and  the  nonexistence 
of  contributory  negligence  on  the  part  of  ap- 
pellee. The  facts  found,  strengthened  by  the 
presumptions  that  may  be  Invoked  In  support 
of  the  general  verdict,  very  clearly  bring  the 
case  within  the  oft-repeated  rule  of  this  court 
as  defined  in  City  of  Jeffersonville  v.  Gray, 
165  Ind.  26,  29,  74  N.  E  611,  and  cases  cited. 

In  support  of  its  motion  for  a  new  trial 
appellant  Insists  that  the  court  erred  in  over- 
ruling its  motion  to  require  the  Jury  to  return 
more  definite  and  certain  answers  to  <)ivers 
interrogatories.  Under  the  statute  (section 
555,  Bums'  Ann.  St.  1901)  It  Is  made  the 
duty  of  the  court,  upon  the  request  of  either 
party,  to  Instruct  the  Jury  to  find  specially 
upon  any  particular  question  of  fact  stated 
to  them  in  an  Interrogatory  on  any  Issue  in 
the  case.  The  facts  that  must  be  found  are 
such  facts  as  are  material  to  some  issue  in 
the  case.  Tbe  flrst  answer  assailed  as  too 
indefinite  was  to  the  following  Interrogatory: 
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"No.  50.  Did  said  Dmley,'  while  on  or  ap- 
proaching said  crossing,  say  to  the  plain- 
tiff, in  substance,  'Yon  bad  better  let  me 
help  you  hold  him?"  Answer.  Not  definite." 
The  court  doubtless  took  the  view  that  the 
question  and  answer  were  immaterial  be- 
cause, it  answered  positively,  and  either  af- 
firmatively or  negatively,  the  answer  would 
not  have  affected  the  general  verdict  Dru- 
ley  was  riding  in  the  buggy  with  the  plain- 
tiff when  the  horse  took  fright.  If  he  did 
offer  to  assist  in  holding  the  horse,  a  rejec- 
tion of  the  proffered  assistance  might,  vmder 
the  circumstances  shown,  have  been  counted 
as  due  care  on  the  part  of  the  plaintiff.  It  is 
clear  that  no  answer  that  might  have  been 
returned  would  have  changed  the  result 
Railroad  Company  v.  Hedges,  105  Ind.  308, 
7  N.  K  801.  Besides  the  Interrogatory  call- 
ed for  a  mere  item  of  evidence,  and  not  for 
a  material  fact  and  should  have  been  reject- 
ed. Railroad  Company  v,  Hubbard,  116  Ind. 
193,  18  N.  B.  611;  Gates  v.  Scott  123  Ind. 
459.  24  N.  E.  257.  The  answers  to  Noa.  62 
and  66  come  within  the  same  rule.  No.  59 
reads  as  follows:  "Was  the  steam  discharg- 
ing from  the  mill  onto  and  across  the  high- 
way while  the  plaintiff  was  approaching  from 
a  point  west  of  the  railroad?"  Answer.  "At 
the  side  of  the  highway.  At  times  bletr 
across."  The  evidence  showed  that  the  steam 
being  discharged  at  a  point  8  feet  from  the 
side  of  the  highway  responded  to  the  shift- 
ing of  the  wind,  and  In  one  Instant  was 
can-led  across  the  road  and  in  the  next  In 
another  direction.  It  Is  not  perceived  how 
the  Jury,  under  the  evidence,  could  have  an- 
swered the  Interrogatory  differently,  and  yet 
accurately.  The  court  did  not  err  In  over- 
ruling the  motion.  Railroad  Company  v. 
Cregor,  150  Ind.  625,  628,  50  N.  El.  760.  The 
sixty- third  was  as  follows:  "Was  there 
something  in  the  actions  of  the  horse  while 
on  or  approaching  the  railroad  tracks  that 
would  have  Indicated  to  an  ordinarily  pru- 
dent person  that  said  horae  was  nervous  and 
excited  at  the  time?"  Answer.  "I  think  not" 
Ninety-eight  and  one-half  falls  within  the 
saipe  rule.  If  the  most  favorable  answer 
possible  for  appellant  had  been  returned  to 
these  Interrogatories,  they  would  not  have 
controlled  the  general  verdict  and  the  court 
did  not  err  in  overruling  appellant's  motion. 
The  refusal  of  the  court  to  submit  to  the 
jury  certain  interrogatories  is  complained  of. 
Forty-one  reads  thus:  "Was  It  reasonably 
probable  that  a  colt  of  ordinary  gentleness, 
8^  years  old,  which  had  never  been  driven 
near  a  steam  engine,  would  become  frighten- 
ed when  brought  for  the  first  time  into  prox- 
imity with  a  steam  engine  in  operation?" 
This  called  for  evidence  and  not  a  material 
fact  and  was  properly  refused.  The  same  Is 
true  of  64  and  76.  Ninety-five  Inquired  if  an 
ordinarily  prudent  man  would  have  known 
that  such  a  horse,  3^  yeara  old,  would  be  likely 
to  become  frightened  when  passing  defendant's 
factory  as  it  was  being  operated  on  that  day. 


This  might  have  been  answered  eKber  way 
and  be  entirely  consistent  with  the  general 
finding.  The  same  is  true  of  96,  97,  98,  and 
they  were  all  rightly  withheld  frmn  the  jury. 

There  was  sufiiclent  evidence  to  warrant 
the  jury  in  finding  established  the  negligence 
averred  In  the  complaint 

We  find  no  error.    Jadgment  afllrmed. 

a70  Ind.  MS) 

STEVENS   et  aL  V.  TEMPLBTON.    Wo. 

21,055.) 

(Supreme  Court   of  Indiana.     April  2,  1908.) 

1.  Dkains  — Establishment— PBOCEKDinas  — 
Appeai/— Time  of  Taking  Afpeai,. 

Acts  March  6,  190S  (AcU  1905,  p.  456.  c. 
157),  provide  that  the  order  confirminx  asaesn- 
ments  and  dedarina  tbe  proposed  drainaice  estab- 
lisbod  shall  be  fiual  unless  an  appeal  therefrom 
is  taken  and  an  appeal  bond  filed  within  30 
days.  A  final  judj^ent  establishing  a  drain  and 
confirming  the  assessments  was  made  March 
IStfa,  and  an  apTieal  therefrom  granted  upon  fil- 
ing a  bond  within  30  days,  and  tbe  bond  was 
filed  April  3d,  and  the  record  filed  in  this  court 
June  15th.  Held,  that  the  appeal  was  taken 
within  tbe  time  required  by  the  statute,  aa  only 
term  time  appeals  are  contemplated  by  tbe  act 
the  time  of  filing  appeal  bonds  beiua  limited  to 
30  days. 

2.  Saub  —  Tbbm  Time  Appeaxs  —  Vacation 
Appkaia— Pabties. 

On  a  term  time  appeal,  the  rale  requirinic 
persons  affected  by  tbe  proceedings  and  judx- 
ment  to  be  named  in  tbe  asEi^nments  of  error 
or  made  parties  on  appeal  does  not  apply,  and 
even  on  vacation  appeals  in  ditch  proceedinn 
it  is  only  required  that  all  parties  to  the  judg- 
ment appealed  from  be  made  parties  to  the 
appeal. 

8.    Saks  —  Pboceedinob  —  Rkvonotbancbs  — 
oonstbuotion. 

A  degree  of  liberality  is  allowed  in  constru- 
ing the  pleadings  in  ditch  proceedings,  and  the 
strictest  rules  of  pleading  are  not  enforced. 
4.  Save— SuPFiciBNCT. 

Acts  March  6,  1905  (Acts  1906,  p.  456.  e. 
157),  authorise  remonstrances  to  be  filed  by  any 
person,  etc.,  against  whose  lands  benefits  are 
assessed  too  heavilv  as  compared  with  other  per- 
sons or  other  lands,  etc.,  specifying  such  other 
persons  or  lands.  In  an  appeal  from  drain  pro- 
ceedings, a  description  of  the  remonstrator's 
lands  was  given,  and  it  was  charged  that  such 
lands  were  assessed  too  much  as  compared  with 
other  lands  assessed,  naming  the  lands  of  such 
other  persona.  Held,  that  the  remonstrance  fol- 
lowed the  statute,  and  was  sufficiently  definite 
as  agamst  a  motion  to  strike  it  oat  and  was 
improperly  stricken  on  that  ground. 

Appeal  from  Circuit  Court  Clinton  Cotm- 
ty;    Joseph  Claybaugh,  Judge. 

Proceedings  by  Martha  M.  Templeton  to 
establish  a  drain,  and  to  the  report  of  the 
drainage  commissioners  Joseph  Stevens  and 
others  remonstrate.  From  an  order  sus- 
taining a  motion  to  strike  out  a  cause  of 
remonstrance  and  judgment  thereon,  the  re- 
monstrators  appeal.  Judgment  reversedt 
with  directions  to  overrule  motion,  and  for 
further  proceedings. 

Martin  A.  Morrison  and  Harry  O.  Sheridaa 
for  appellants.    Kent  &  Gray,  for  ap^tee] 

MONTGOMERY,  J.  Appellee  filed  her  pe- 
tition in  tbe  Clinton  circuit  court  for  th« 


Digitized  by 


Google 


Ind.) 


STEVENS  ▼.  TBMPLETON, 


149 


eBtabllshmoit  of  a  drain  under  the  act  ot 
Mnreb  6,  1905  (Acts  1905,  p.  456,  c.  167). 
The  matter  was  duly  referred  to  the  drain- 
age commissioners,  and  upon  the  filing  of 
their  final  report  appellants  severally  re- 
monstrated against  the  same.  These  remon- 
strances contained  the  same  allegations,  and 
the  body  of  each  was  as  follows:  "First, 
ttiat  said  report  Is  not  made  according  to 
law;  second,  that  said  report  la  not  n><ide 
according  to  law  In  this,  to  wit,  that  srld 
report  does  not  contain  any  estimate  of  the 
coetB,  damages,  and  expenses  of  the  proposed 
drainage;  third,  that  the  method  of  drain- 
age, as  proposed  by  such  report,  Is  not  ac- 
cording to  law;  fourth,  that  the  location  of 
tbe  drain,  as  proposed  by  such  report,  is  .not 
according  to  law ;  fifth,  that  the  location  ot 
tlie  drain  and  the  method  thereof,  as  pro- 
posed by  said  report,  are  not  such  as  will 
secure  tbe  best  results;  sixth,  that  the  costs, 
damages,  and  expenses  of  the  proposed 
drainage  will  be  more  than  tbe  benefits  to 
tbe  owners  of  the  lands  likely  to  be  benefit- 
ed; seyenth,  that  said  lands  of  this  remon- 
strator  are  assessed  too  much  as  compared 
with  other  persons  assessed  as  benefited  by 
and  in  said  report,  to  wit,  John  N.  Russell, 
Harrison  Derrick,  deceased,  Martha  M.  Tem- 
pleton,  and  Garrett  Snodgrass;  eighth,  that 
tlie  said  lands  of  this  remonstrator  will  not 
be  benefited  to  the  extent  of  said  assess- 
ments against  them  by  the  proposed  work.  If 
accomplished."  Appdlee  thereupon  moved 
tlte  court  to  strike  out  the  first,  third,  fourth, 
fifth,  sixth,  and  seventh  of  the  said  grounds 
of  remonstrance  for  the  following  reasons: 
"(1)  Neither  of  said  causes  of  remonstrance 
tenders  any  issue,  either  of  law  or  of  fact 
(2)  Each  of  said  causes  of  remonstrance  Is 
oncertaln  and  Indefinite,  and  tenders  no  Is- 
soe  as  against  the  report  of  the  commission- 
ers. (3)  Kelther  one  of  said  alleged  causes 
of  remonstrance  tenders  any  Issue.  (4)  Said 
alleged  causes  of  remonstrance  do  not,  nor 
does  either  of  them,  state  facts  sufficient 
to  coDStitnte  a  defense  to  said  petition.  (5) 
Neither  of  said  alleged  causes  of  remon- 
strance states  facts  sufficient  to  constitute 
a  defense  to  said  petition."  The  court  upon 
said  motion  struck  out  the  first,  third, 
fourth,  fifth,  and  seventh  grounds  of  remon- 
strance, and  overruled  the  motion  as  to  the 
sixth  specification,  and  to  each  ruling  ex- 
ceptions were  properly  saved.  Thereafter 
sodi  proceedings  were  bad  as  resulted  In  a 
finding  and  judgment  in  favor  of  appellee. 

Appellee  has  filed  motions  to  dismiss  this 
appeal  as  to  each  of  the  appellants,  upon  the 
ground  that  the  appeal  was  not  taken  with- 
in tbe  time  given  by  statute.  It  is  provided 
by  the  drainage  law  that  "the  order  of  the 
court  approving  and  confirming  the  assess- 
ments and  declaring  the  proposed  work  of 
drainage  established  shall  be  final  and  con- 
ciosive,  unless  an  appeal  therefrom  to  the 
Supreme  Coort  be  taken  and  an  appeal  bond 
ISled  wltbln  thirty  days."     The  final  Judg- 


ment establishing  the  drain  and  confirming 
the  assessments  was  made  March  15,  1907, 
and  an  appeal  therefrom  prayed  and  grant- 
ed upon  the  filing  of  a  bond  within  30  days, 
with  penalty  and  sureties  named  and  ap- 
proved. The  bond  was  filed  April  3d  fol- 
lowing, and  the  record  filed  in  this  court 
on  June  1,  1907.  This  was  a  compliance 
with,  the  requirements  of  the  statute.  It  was 
the  manifest  Intent  of  the  Legislature  to 
authorize  only  term  time  appeals  from  judg- 
ments establiijhing  public  drains  under  this 
law,  and  to  limit  the  time  of 'filing  appeal 
bonds  to  a  period  not  exceeding  30  days. 

It  is  further  insisted  by  appellee's  counsel 
that  all  persons  affected  by  this  proceeding 
and  Judgment  are  not  named  in  the  assign- 
ment of  errors  (yr  made  parties  to  this  ap- 
peal. This  is  a  term  time  appeal,  and  the 
rule  suggested  does  not  apply;  but  at  all 
events  upon  vacation  appeals  In  ditch  pro- 
ceedings It  is  only  required  that  all  parties 
to  the  judgment  from  which  the  appeal  is 
taken  be  made  parties  to  such  appeal.  Smith 
V.  Gustin  (Ind.  Sup.)  80  N.  E.  959;  Kline 
V.  Hagey  and.  Sup.)  81  N.  E.  209. 

Appellee's  motions  to  dismiss  this  appeal 
are  accordingly  overruled. 

The  drainage  law  atithorizes  remonstran- 
ces to  be  filed  upon  certain  enumerated  caus- 
es, among  which  are:  Fifth.  "By  any  per- 
son or  corporation  against  whom,  or  against 
whose  lands,  l>enefits  are  assessed  that  such 
person  or  corporation,  or  the  lands  of  such 
person  or  corporation,  specifying  the  same, 
are  assessed  too  much,  as  compared  with 
other  persons  or  corporations  or  with  tibe 
lands  of  other  persons  or  corporations,  spec- 
ifjring  such  other  persons,  corporations  or 
lands." 

A  particular  description  of  the  lands  of  each 
remonstrator  which  had  been  assessed  as  ben- 
efited was  given,  and  it  was  then  charged  as 
tbe  seventh  ground  of  remonstrance  that  said 
lands  were  assessed  too  much  as  compared 
with  the  assessments  of  Russell,  Derrick, 
Templeton,  and  Snodgrass.  The  allegations 
of  the  remonstrances  followed  the  language 
of  the  statute,  and  named  tbe  particular 
persons  whose  assessments  were  averred  to 
be  relatively  lower  than  their  own.  It  is 
important  that  public  burdens  be  equitably 
distributed.  An  assessment  may  not  be  in 
excess  of  the  benefits  resulting  to  a  particu- 
lar person  or  piece  of  property,  and  yet  be 
very  unfair  and  nnjust  because  too  high  in 
proportion  to  assessments  made  against  the 
property  of  others  similarly  affected.  It 
is  urged  that  the  allegations  of  the  remon- 
strance were  too  Indefinite  and  uncertain 
to  l>e  sufficient.  It  may  be  true  that  a  mo- 
tion to  make  more  specific  should  be  sus- 
tained, and  yet  a  motion  to  strike  out  be 
unwarranted.  A  degree  of  liberality  is  al- 
lowed In  ditch  proceedings,  and  the  strictest 
rules  of  pleadlnig  are  not  enforced.  The  re- 
monstrance Is  necessarily  addressed  to  the 
reiMrt   of   the   drainage   commissioners,    In 
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which  an  exact  description  of  the  seyeral 
tracts  of  land  and  the  precise  assessment 
agnlnst  each  may  be  found.  The  court  erred 
in  sustaining  appellee's  motion  to  strike  out 
the  seventh  cause  of  remonstrance.  Other 
alleged  errors  occurring  subsequently  have 
been  assigned  and  discussed;  but,  as  they 
may  not  occur  again,  we  do  not  deem  It 
proper  to  consider  them  upon  this  appeal. 

The  Judgment  is  reversed,  with  directions 
to  overrule  appellee's  motion  to  strike  out 
the  seventh  cause  of  remonstrance  in  the 
Separate  rembnstrances  of  appellants  Joseph 
F.  Stevens,  LUUe  B.  Floyd,  and  Mary  A- 
Fulkersou,  and  for  further  proceedings. 


(170  Ina.  704) 
STATE  ex  rel.  HESTOnV  ROSS.     (No. 
21,066.) 
(Supreme  Court  of  Indiana.    March  31,  1908.) 

Elections— Officers— Election  of  Inkligi- 

BLF,  Candidate. 

Where  a  candidate  for  an  office  who  re- 
ceives the  most  votes  is  IneliRible,  the  eliKible 
candidate  recpiving  the  next  hishest  number  of 
votes  i.s  not  entitled  to  the  office  in  the  absence 
of  a  showing  of  Icuowledge  of  the  electors  cast- 
ing their  votes  for  the  ineligible  candidate  of 
his  ineliKibility. 

[EJd.  Note.— For  cases'  In  pohit,  see  Cent  Dig. 
vol.  18.  Elections,  i  207.] 

Appeal  from  Circuit  Court,  Randolph  C!oim- 
ty ;  J.  W.  Macy,  Judge. 

Quo  warranto  by  the  state,  on  the  rela- 
tion of  Amos  Heston,  against  Elmer  Ross. 
From  a  Judgment  for  defendant  rendered 
after  sustaining  a  demurrer  to  the  complaint, 
the  relator  appeals.    Affirmed. 

Smith  &  Moran,  for  appellant.  Nichols, 
Goodrich  &  Bales,  Focht  &  Hutchens,  and 
James  A.  Ross,  Jr.,  for  appellee. 

JORDAN,  J.  This  is  a  proceeding  in  the 
nature  of  quo  warranto  by  the  relator  to 
oust  appellee  from  the  office  of  county  asses- 
sor and  to  obtain  possession  thereof  for  him- 
self. The  material  facts  alleged  In  the  com- 
plaint or  information  are  as  follows:  The  re- 
lator, Amos  Heston,  on  the  6th  day  of  No- 
vember, 1906,  and  for  20  years  prior  thereto, 
was  a  resident  and  an  elector  of  Randolph 
county,  Ind.  On  said  6th  day  of  November, 
and  for  7  years  Immediately  preceding  said 
date,  he  was,  and  now  is,  and  was  also  on 
January  1,  1907,  a  resident  householder  and 
freeholder  of  Randolph  county,  Ind.,  being  the 
owner  In  fee  of  40  acres  of  real  estate  situat- 
ed in  said  county,  and  on  said  6th  day  of 
November  he  was  In  all  respects  eligible  to  be 
elected  to  and  hold  the  office  of  county  as- 
sessor of  said  county.  At  the  general  elec- 
tion held  in  Randolph  county  on  November 
6,  1906,  for  the  election  of  county  assessor 
and  other  public  officials,  the  relator  and 
appellee,  Elmer  Ross,  were,  among  others, 
candidates  for  said  office  of  county  assessor. 
Of  the  whole  number  of  legal  votes  cast  at 
said  election  by  the  electors  of  said  county  for 


county  assessor  appellee  received  3,602,  the  re- 
lator received  1,901  votes,  Granville  B.  Jones 
received  204  votes,  and  Roscoe  Gettlnger  re- 
ceived 60  votes.'  It  is  alleged  that  of  the 
eligible  candidates  the  relator  received  the 
highest  number  of  votes  cast  at  said  election, 
and  was  therefore  duly  elected  to  said  office ; 
that,  while  appellee  received  the  highest  num- 
ber of  votes  cast  at  the  election,  he  was  not 
eligible  to  be  elected  to  or  hold  the  office  of 
county  assessor,  for  the  reason  that  he  was 
not  at  the  date  of  said  election,  and  had  not 
been  for  a  period  of  4  years  immediately 
prior  thereto,  a  freeholder  of  Randolph  coun- 
ty, Ind.  It  Is  disclosed  by  the  averments 
that  within  10  days  after  the  election  appel- 
lee "flled  his  bond  with  the  county  auditor  of 
Randolph  county,  Ind.,  in  the  sum  of  '$5,000, 
which  was  approved  by  the  auditor,  and  he 
took  the  official  oath  as  county  assessor.  It 
Is  charged  that  he  has  intruded  himself  into 
said  office  and  usurped  the  same,  and  Is  now 
holding  himself  out  to  the  public  as  legally 
elected  to  and  entitled  to  discharge  the  du- 
ties of  said  office,  and  has  since  the  1st  day 
of  January,  1907,  wrongfully  and  unlawfully 
kept  the  relator  out  of  possession  of  the  of- 
fice of  county  assessor  and  deprived  him  of 
the  emoluments  thereto,  to  his  damage  in 
the  sum  of  |50. 

It  further  appears  that  on  the  31st  day  of 
December,  1906,  the  relator  tendered  to  the 
auditor  of  Randolph  county  an  official  bond 
in  the  sum  of  $.5,000,  with  good  and  sufficient 
sureties  thereon,  which  bond  was  duly  ap- 
proved by  the  auditor  on  said  3lBt  day  bf 
December,  and  that  thereupon  the  relator 
requested  that  the  auditor  administer  to  him 
the  oath  of  office  of  county  assessor,  which 
said  auditor  refused  to  do.  Thereupon  the 
relator,  on  said  date,  took  the  oath  of  office 
before  a  notary  public  of  said  county,  etc. 
The  complaint  closes  with  the  demand  that 
the  defendant  (appellee  herein)  be  ousted 
from  the  office,  and  that  the  relator  have  pos- 
session thereof,  and  that  Judgment  be  award- 
ed him  in  the  sum  of  $1(X)  damages. 

Appellee  demurred  to  the  complaint  upon 
the  grounds,  first,  that  plaintiff  had  no  legal 
capacity  to  sue;  and,  second,  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court  over 
the  objections  and  exceptions  of  the  rela- 
tor sustained  the  demurrer  to  the  complaint. 
Thereupon  the  relator  refused  to  further 
plead,  but  elected  to  abide  by  the  ruling  of 
the  court  upon  the  demurrer ;  and  Judgment 
was  accordingly  rendered  against  him  that 
he  take  nothing  by  his  complaint,  and  that 
the  defendant  recover  of  him  his  costs  laid 
out  and  expended.  The  error  assigned  is  that 
the  court  erred  In  sustaining  the  demurrer 
to  the  complaint  Counsel  for  the  relator 
contend  that  the  complaint  by  Its  positive 
allegations  shows  that  appellee  was  not  eligi- 
ble to  be  elected  to  and  hold  the  office  of 
county  assessor,  and  therefore  the  votes  cast 
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for  him  should  not  be  connted  nor  considered 
against  the  relator,  the  eligible  candidate 
receiving  the  next  highest  vote.  Coonael  for 
appellee  raise  the  question  as  to  the  constitu- 
tional validity  of  that  part  of  section  8530, 
Boms'  Ann.  St  Snpp.  1905,  whereby  the  of- 
6ce  of  county  assessor  Is  created,  the  same 
being  section  112  of  an  act  of  1903  (Acts 
1908,  p.  40),  which  provides  In  part  that  "the 
comity  assessor  shall  be  a  resident  freehold- 
er of  the  county  not  less  than  four  years  be- 
fore the  date  of  such  election."  As  we  have 
reached  a  conclusion  upon  another  feature 
of  the  case  adversely  to  the  right  of  the  re- 
lator to  maintain  this  action,  we  pass,  with- 
out deciding,  the  constitutional  question  rais- 
ed by  appellee. 

The  gravamen  of  the  complaint  Is  the  in- 
eligibility or  disqualification  of  appellee  to 
be  elected  to  and  hold  the  office  of  connty 
assessor  for  the  reason  that  he  was  not  at 
the  date  of  the  election  In  qnestion,  and  for 
four  years  Immediately  prior  thereto,  a  resi- 
dent freeholder  of  the  connty,  as  required  by 
the  statnte  creating  the  office;  that  Inasmuch 
as  the  relator  is  shown  to  have  been  eligible 
and  qualified  at  the  date  of  said  election  to 
be  elected  to  and  hold  the  offic6  In  question, 
and  having  received  the  next  highest  vote 
to  that  cast  for  appellee,  an  ineligible  per- 
son, he  must,  under  the  law,  be  held  to  have 
been  elected  to  and  entitled  to  bold  the  office 
upon  being  duly  qualified  as  required  by  law. 
There  is  an  entire  absence  In  the  complaint 
of  any  showing  that  the  electors  of  Randolph 
county  when  they  cast  their  votes  at  the 
election  In  controversy  In  favor  of  appellee 
for  the  office  of  county  assessor  had  any 
knowledge  or  notice  whatever,  either  actual 
or  constructive,  that  be  was  not  at  the  date 
of  said  election,  and  had  not  been  for  four 
years  prior  thereto,  a  resident  freeholder  of 
said  coimty.  In  the  absence  of  such  a  show- 
ing the  complaint  herein  involved  is  fatally 
defective,  and  the  relator  thereunder  does 
not  establish  any  right  to  maintain  this  action 
to  oust  appellee  from  the  office  and  be  award- 
ed possession  tb.ereof  for  himself.  State  ex 
rel.  Clawson  v.  Bell  (Ind.)  82  N.  B.  69.  In 
the  latter  case  the  precise  question  as  here  in- 
volved was  presented  and  decided  by  this 
court  adversely  to  the  claim  or  contention 
of  the  relator  herein.  In  State  ex  rel.  v. 
Bell,  supra,  and  also  In  Hoy  v.  State  ex  rel., 
168  Ind.  506,  81  N.  B.  509,  this  court  fully 
considered  the  rule  which  the  relator  claims 
sustains  his  right  under  the  facts  to  the  of- 
fice In  question,  and  reviewed  the  decisions 
of  this  court  which  assert  and  follow  the 
rule  for  which  the  relator  contends.  We  held 
In  both  of  the  cases  last  mentioned  that.  In 
the  absence  of  a  showing  of  notice  or  knowl- 
edge upon  the  part  of  the  electors  casting 
their  votes  for  an  Ineligible  candidate  of  his 
ineligibility  or  disqualification,  the  eligible 
candidate  who  received  the  next  highest  num- 
ber of  votes  could  not  be  considered  or  held 


to  be  legally  elected.  Under  the  facts  dl«i- 
closed  in  the  complaint  the  case  at  bar  must 
be  ruled  by  the  decision  or  holding  in  State 
ex  rel.  Clawson  v.  Bell,  supra. 

It  follows,  therefore,  that  the  ruling  of  the 
lower  court  in  sustaining  the  demurrer  to 
the  complaint  was  right,  consequently  the 
Judgment  must  be,  and  Is,  affirmed. 

MONKS,  a  J,  did  not  participate  in  this 
decision. 


aTO  lod.  233) 

EGOFF  et  al.  v.  BOARD  OP  CnTT^TJRWVS 

GUARDIANS  OP  MADISON  COUNTY 

et  al.     (No.  20,980.) 

(Supreme  Court  of  Indiana.     April   1,  1008.) 

1.  JnooicKiiT— AcnoR  to  Rkview— Wbo  Mat 
Bbino. 

Under  Burns'  Ann.  SL  1901,  {  627,  aathor- 
izing  a  party  to  any  judgment  to  file  a  com- 
plaint for  review,  a  person  not  a  party  to  an  ac- 
tion for  th«  adoption  of  a  child  previously  taken 
from  the  custody  of  such  person  and  placed 
under  the  control  of  the  board  of  children's 
guardians  is  not  entitled  to  a  review  of  tiie 
proceedings  of  adoption. 

[Ed.  Note.— For  cases  in  pohit.  see  Cent.  Dig. 
.vol.  aO,  Judgment,  |  654.] 

2.  AOOPTION— COKSENT  TO  ADOPTION. 

In  proceedings  for  the  adoption  of  a  child 
taken  from  the  custody  of  one  person  and  placed 
under  the  custody  of  the  board  of  children's 
guardians,  the  consent  of  such  person  to  the 
adoption,'  in  addition  to  that  of  tlie  board,  is 
not  necessary. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adoption,  §S  7-10.]     ' 

8.  Pabent  and  CmxD— Odstodt  and  Coh- 

TBOL  or  Childben. 

Under  Burns'  Ann.  St  1901,  J  3189,  au- 
thorizing the  l>oard  of  children's  guardians  to 
file  a  pe'.ition  in  the  circuit  court  for  the  plac- 
ing of  neglected  children  in  the  custody  of  the 
board,  eta,  a  complaint  filed  in  the  circuit  court 
by  the  board  to  secure  the  custody  of  a  neg- 
lected child,  accompanied  by  the  appearance  of 
the  person  having  the  custody  of  the  child,  and 
contesting  the  right  of  the  board  to  be  awarded 
the  custody,  confers  on  the  court  jurisdiction  of 
the  subject-matter,  and  of  the  cluld  and  of 'tlie 
person  claiming  the  right  to  the  custody. 

[Ed.  Note.— For  ca^g  in  point,  see  Cent  Dig. 
vol.  27  Infants,  f  19.] 

4.  JcDOMENT— Action  tob  Rbvikw— Obounds 
FOB  Review. 

To  render  erroneous  rulings  during  the  trial 
of  a  cause  available  in  an  action  to  review, 
proper  exceptions  must  be  reserved,  and  such 
rulings  must  i>e  assigned  as  reasons  in  a  motion 
for  a  new  trial,  and  a  party  uot  showing  that 
exceptions  were  reserved  to  the  rulings,  and  that 
a  motion  for  a  new  trial  based  thereon  was 
made,  is  not  entitled  to  a  review  of  the  judg- 
ment rendered  against  liim. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  30,  Judgment  t  651.] 

5.  Same. 

Under  Bums'  Ann.  St  1901,  {  399,  author- 
izing the  court  to  relieve  a  party  from  a  judg- 
ment taken  against  him  through  his  mistaice, 
etc.,  a  party  present  in  court  in  pcmon  and  by 
attorney,  who  by  reason  of  mistake  or  mis- 
apprehension failed  to  offer  any  evidence,  on  the 
court  indicating  its  view  in  the  matter  as  to  the 
judgment  it  would  render,  is  not  entitled  to  re- 
lief against  the  judgment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  30,  Judgment,  |  61&1 
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6.  A  >PEAIr-OBaKCTI0NS    Below— Necessitt. 

Where  a  party  neglected  to  reserve  any 
questions  in  respect  to  alleged  errors  of  the 
court  made  during  the  trial,  the  errors  must  be 
regarded  as  waived. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {{  1141-1160.] 

7.  Judgment— Review. 

A  party  instituting  a  suit  to  review  a  judg- 
ment against  him  on  the  ground  of  new  matter 
disooveied  since  the  rendition  of  the  judgment 
must  show  diligence  in  mailing  the  discovery. 

IKd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOl.  30,  Judgment,  $  653.] 

8.  Statutes— Title— SuFFiciENCT. 

The  title  of  Acts  1901,  p.  369,  c.  173,  en- 
titled "An  act  to  establish  a  board  of  chil- 
dren's gi:iardians  in  each  county,"  defining  the 
powers  and  duties  of  the  board,  etc.,  embraces 
the  provisions  in  the  act  creating  a  board  of 
children's  guardians  in  each  county,  with  power 
to  en  re  for  neglected  children  and  to  provide 
suitable  maintenance  for  such  children,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di*. 
vol.  44.  Sututes,  ii  136-140.] 

0.  Parent  and  Child— Custodt  of  Children 

—Statutes— Validity. 

Acts  1901,  p.  309,  c.  173,  establishing  a 
board  of  children's  guardians  in  each  county, 
with  power  to  care  for  dependent  children,  etc., 
ts  valid  as  an  exercise  of  the  police  power  of  the 
state,  the  welfare  of  children  being  paramounb^ 
to  the  claim  of  parents. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Infants,  J  13.] 

Appeal  from  Clrcalt  Court,  Madison  Coun- 
^;  J.  V.  McClure,  Jndgev 

Action  by  Jacic  Egoff  and  another  against 
the  board  of  children's  guardians  of  Madison 
county  and  others.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeal.    Afhrmed. 

Gregory  &  Lotz,  for  appellants.  Walker  tt- 
Foster,  for  appellees. 

JORDAN,  J.  This  action  was  instituted 
by  Jack  and  Nora  Egoff,  appellants  herein, 
to  review  and  set  aside  a  certain  Judgment 
rendered  by  the  Madison  circuit  court  in  a 
proceeding  wherein  the  board  of  children's 
guardians  of  Madison  county,  Ind.,  was 
plaintiff  and  the  appellants  were  defendants. 
By  the  Judgment  rendered  In  said  action  the 
custody  of  a  female  child  known  as  "Myrtle 
Egoff,"  then  about  the  age  of  fire  years,  was 
given  or  awarded  to  said  board.  The  com- 
plaint is  In  three  paragraphs,  to  each  of 
which  a  demurrer  alleging  Insufficiency  of 
facts  was  sustained.  Thereupon  appellants 
refused  to  further  plead,  but  elected  to  abide 
by  their  complaint  The  errors  assigned  re- 
late to  the  rulings  of  the  court  upon  the 
demurrer. 

The  first  paragraph  charges  tliat  on  No- 
vember 9,  1905,  the  board  of  children's  guard- 
ians of  Madison  county,  Ind.,  commenced  in 
the  Madison  circuit  court  a  suit  against 
these  plaintiffs  (appellants  herein).  The  com- 
plaint in  said  action  was  verified  by  the  oath 
of  Sarah  E.  Campbell,  the  secretary  of  the 
board,  and,  omitting  the  formal  parts  there- 
of, is  as  follows:  "Said  plaintiff  complains 
of  said  defendants,  and  says  that  said  defend- 


ants, who  are  residents  of  said  county  and 
state,  have  possession  of  a  female  child  of 
al>ont  five  years  of  age  known  as  'Myrtle 
EgofT :  that  said  defendants  are  the  reputed 
father  and  mother  of  said  child.  Said  plain- 
tiff sftys  that  said  defendants  do  not  famish 
sufficient  food  and  clothing  for  said  child 
to  keep  the  same  in  a  degree  of  comfort  nec- 
essary for  Its  health  and  proper  growth  and 
development;  tliat  said  Jack  Egoff  is  vulgar 
and  profane  in  his  language  before  said  child 
and  In  his  family ;  that  he  compels  said  child 
to  remain  frequently  with  him  in  bed  a  large 
part  of  the  day,  and  treats  her  with  a  degree 
of  familiarity  that  is  revolting  and  debasing 
to  the  child ;  that  he  Is  drunken  In  his  habits 
and  degenerate  In  his  character  and  conduct 
in  his  family,  and  that  it  would  be  for  the 
best  interests  of  said  child  for  the  same  to  1>» 
talcen  charge  of  by  this  plaintiff  and  remov- 
ed from  the  care  and  custody  of  both  of  said 
defendants:  that  the  defendant  Nora  Egoff 
Is  not  capable  of  sustaining  and  supporting 
said  child  separate  and  apart  from  said  Jack 
Egoff,  and  Is  not  able  to  protect  said  child 
from  the  evil  influences  of  her  said  husband ; 
that  this  board  has  beea  informed  and  has 
reason  to  believe  that  said  child  does  not  be- 
long to  said  defmidants,  and  Is  not  their  child 
and  offspring."  (Here  follow  averments  to 
show  that  the  child  is  about  to  be  removed 
beyond  the  Jurisdiction  of  the  court,  etc.) 
The  prayer  of  the  complaint  is  "that  the 
court  inquire  into  the  facts,  and  that  said 
child  be  given  to  the  care,  custody,  and  i>o». 
session  of  the  board  until  the  further  order 
of  this  court  and  to  the  exclusion  of  both 
of  said  defendants,  and  that  a  warrant  issue 
at  once  for  the  possession  of  said  child,  and 
that  the  court  make  such  order  as  may  seem 
best  under  the  circumstances."  It  is  alleged 
that  these  plaintiffs  appeared  In  court,  hi  per- 
son and  by  their  attorney,  and  demurred  to 
this  complaint  for  insufficiency  of  facts,  that 
the  demurrer  was  overruled,  to  which  they 
excepted,  and  thereupon  filed  an  answer  In 
general  denial.  It  is  further  shown  that  the 
cause  upon  the  issues  Joined  was  submitted 
to  the  court  for  trial,  and  the  court,  having 
heard  and  seen  the  evidence,  found  in  favor 
of  the  board  of  children's  guardians;  that 
the  material  allegations  of  the  complaint 
were  true ;  that  the  defendants  had  a  female 
child  of  the  age  of  about  five  years  on  the 

day  of  September,  1005,  known  as 

"Myrtle  E$ott";  that  said  child  is  not  the 
offspring  of  the  defendants,  or  either  of  them, 
but  was  procured  by  them  when  but  a  few 
days  old,  and  has  been  held  in  their  possession 
ever  since.  The  court  further  found  tliat 
said  defendants,  appellants  herein,  were  not 
suitable  persons  to  have  the  care,  support, 
and  possession  of  said  child ;  that  neither  of 
theln  had  sufficient  food  and  clothing  to  keep 
the  child  In  a  degree  of  comfort  necessary 
for  Its  health,  proper  growth,  and  develop- 
ment; that  the  defendant  Jack  Egoff  waa 
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Tnlgar  and  profane  In  bis  language  before 
the  child  and  In  his  family ;  and  that  he  la 
dmnken  In  his  habits,  and  degenerate  in  hia 
character  and  conduct  In  his  family,  and  that 
he  has  exercised  a  degree  of  familiarity  with 
said  child  revolting  and  debasing  to  it,  and 
that  it  would  be  for  Its  best  Interest  that 
It  be  taken  charge  of  by  the  plaintiff  said 
board,  and  held  In  Its  care  and  custody  until 
the  farther  order  of  the  court  Upon  this 
finding  it  appears  that  the  court  rendered  a 
Judgment  and  decree  to  the  effect  that  the 
platntttr  said  board  have  the  entire  custody 
and  possession  of  said  child  nntll  the  further 
order  of  the  court,  and  that  the  defendants, 
and  each  of  them,  be  relieved  of  any  claim 
or  right  to  the  possession  of  said  child  nntll 
the  farther  order  of  the  court.  It  was  fur- 
ther adjudged  that  plaintiff  the  board  of  chil- 
dren's guardians  take,  hold,  and  have  posses- 
sion of  said  child  as  under  the  statute  made 
and  provided  authorizing  the  commitment  of 
said  child  to  said  board,  and  that  the  child 
be  placed  by  the  board  In  tbe  orphans'  borne 
of  said  county  and  state  until  tbe  further 
order  of  the  court.  It  is  alleged  that  the 
Judgment  In  said  action  does  not  show  that 
there  was  any  service  oh  said  child,  and  the 
court  for  that  reason  acquired  no  Jurisdiction 
over  the  person  of  the  child  sufficient  to  war- 
rant ita  adoption  by  said  board,  or  through 
said  board  to  others,  as  provided  In  said  Judg- 
ment, etc.  It  is  further  charged  that  there 
were  manifest  errors  committed  In  said  pro- 
ceedings as  follows :  First,  that  the  court  er- 
red  in  overruling  plaintiffs'  demurrer  to  the 
complaint;  second,  that  tbe  court  had  no  Ju- 
risdiction over  the  subject-matter  of  tbe  ac- 
tion; third,  that  the  court  had  no  Jurisdic- 
tion and  did  not  acquire  Jurisdiction  over  said 
child.  Wherefore  the  plaintiffs  pray  that  the 
Judgment  be  in  all  things  reversed  and  set 
aside. 

The  second  paragraph  makes  similar  char- 
ges as  are  made  in  the  first,  and  sets  out  the 
same  complaint,  and  after  disclosing  the  ap- 
pearance of  plaintiffs  as  defendants  to  said 
action  in  person  and  by  counsel,  and  the 
submission  of  tbe  cause  to  the  court  for  find- 
ing and  Judgment  In  like  manner  as  is  aver- 
red in  the  first  paragraph,  then  charges: 
That  the  Judgment  or  decree  was  taken,  had, 
and  entered  by  and  through  a  mistake  and 
Inadvertence  on  the  part  of  these  plaintiffs, 
and  by  excosable  neglect  on  their  part,  and 
by  surprise,  as  hereinafter  alleged,  that  \b 
to  say,  that  when  the  cause  of  action  was 
called  for  trial  the  board  Introduced  wit- 
nesses who  testified  In  support  of  the  various 
allegations  in  the  complaint,  and  the  court 
permitted  the  board  to  prove  by  certain  wit- 
nesses, that  they  had  heard  and  had  been 
told  and  informed  that  said  child.  Myrtle 
Egoff,  was  not  the  offspring  of  Jack  and 
Xora  Egoff.  then  and  there  husband  and  wife. 
That  on  said  trial  the  board  was  permitted 
by  tl>e  court  to  introduce  certain  witnesses 


who  testified  that  tbe  child  In  question  was 
affected  with  a  certain  disease.  That  the 
court  then  and  there  trying  said  cause  in- 
dicated and  announced  that  in  its  Judgment 
tbe  child  should  be  taken  from  these  plain- 
tiffs, the  announcement  being  made  before 
they  had  Introduced  their  evidence.  They, 
at  the  time,  were  Ignorant  and  inexperienced 
in  matters  of  litigation  and  proceedings  in 
court  and  left  the  management  of  the  case  to 
their  attorney,  and  through  misapprehension 
and  mistakes  of  their  attorney  the  further 
hearing  of  evidence  was  discontlnned,  and 
these  plaintiffs  were  wholly  and  utterly  de- 
prived of  their  day  In  court  and  denied  full 
administration  of  Justice.  Their  attorney, 
laboring  under  misapprehension  and  misun- 
derstanding, discontinued  the  Introduction  Of 
evidence  on  the  part  of  these  plaintiffs ;  they 
then  and  there  being  Ignorant  of  what  sncb 
consequences  would  be,  although  they  were 
ready  and  willing  and  prepared  to  introduce 
evidence,  and  having  then  and  there  a  good 
and  meritorious  defense,  as  hereinafter 
shown.  That  during  the  progress  of  said 
trial  these  plaintiffs  and  their  attorney  de- 
manded and  requested  of  the  court  that  said 
child  be  produced  and  that'  a  physical  ex- 
amination be  made  of  her  by  a  reputable 
physician  to  ascertain  her  condition,  and  these 
plaintiffs  understood,  and  their  attorney  un- 
derstood, that  the  court  then  and  there  re- 
fused to  require  the  same  to  be  done,  and 
held  and  announced  that  in  its  opinion  suf- 
ficient evidence  had  already  been  introduced 
to  authorize  tbe  court  to  take  the  child  from 
these  plaintiffs  and  place  it  la  the  custody 
of  said  board.  That  on  account  of  that  fact 
plaintiffs  and  their  attorneys  were  led  into 
the  misapprehension,  misunderstanding,  and 
mistake  that  the  conrt  would  not  hear  far- 
ther evidence  in  the  cause,  and  that  the  In- 
troduction of  any  further  evidence,  or  the 
making  of  any  proof  on  their  part  would  not 
change  the  court's  opinion.  Plaintiffs,  being  ig- 
norant of  tbe  consequences,  did  not  understand 
or  believe  that  the  court  would  render  judg- 
ment under  such  circumstances  without  hav- 
ing heard  their  evidence,  but  upon  tbe  con- 
trary the  conrt  did  then  and  there  render  said 
Judgment  Other  facts  are  alleged  to  show 
that  these  plaintiffs  were  ready  and  willing 
to  controvert  or  rebut  by  evidence  the  facts 
proven  by  the  plaintiff  in  said  cause.  The 
prayer  of  this  paragraph  is  that  the  Judgment 
rendered  In  said  cause  placing  tbe  child  in 
question  In  the  control  of  the  board  be  set 
aside  and  reversed,  and  that  the  court  now 
make  proper  orders  for  the  preservation  of 
tbe  rights  of  these  plaintiffs,  and  that  they 
be  given  and  restored  to  possession  of  their 
cbUd,  Myrtle  Egoff. 

The  third  paragraph  of  the  complaint  al- 
leges and  seta  up  facts  similar  to  the  first  and 
second,  and  thereunder  appellants  seek  to  set 
aside  the  Judgment  rendered  in  the  original 
action  on  tbe  ground  of  mistake;  inadver- 
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tmce,  and  excusable  neglect.  In  addition  to 
thlg,  they  also  base  tbelr  right  to  have  the 
proceedings  reviewed  and  the  Judgment  there- 
in reversed  for  material  new  matter  discov- 
ered since  the  rendition  of  said  judgment 
They  also  embrace  In  this  paragraph  aver- 
ments by  which  It  Is  shown  that  Walter  W. 
and  Adeline  T.  Kent,  on  March  22,  1906,  In- 
stituted an  ex  parte  action  in  the  Madison 
circuit  court  for  the  adoption  of  the  child  In 
question  as  tbelr  child  and  heir  at  law ;  that 
the  court  in  said  proceeding,  without  the  con- 
sent or  knowledge  of  either  of  appellants  but 
with  the  consent  of  said  board  of  children's 
guardians  which  then  had  the  custody  of 
said  child  under  the  judgment  of  the  Madi- 
son circuit  court,  permitted  and  authorized 
Bald  Kents  to  adopt  the  child,  and  rendered 
Its  Judgment  accordingly. 

The  first  and  second  paragraphs  of  the  com- 
plaint are  entirely  silent  In  regard  to  the 
adoption  of  the  child  in  question  by  the  de- 
fendants Walter  W.  and  Adeline  T.  Kent. 
Appellants,  as  shown,  were  not  parties  to 
the  action  commenced  by  Walter  W.  Kent 
and  his  wife  to  adopt  the  child  herein  involv- 
ed, hence  they  are  not  entitled  under  section 
627,  Bums'  Ann.  St.  1901,  to  have  a  review 
of  the  proceedings  and  Judgment  of  the 
court  °  authorizing  the  adoption  of  the  child 
which  had  been  previously  placed  under  the 
custody  and  control  of  the  board  of  children's 
guardians.  Their  consent  to  its  adoption  in 
addition  to  that  of  the  board  was  neither  nec- 
essary nor  required  by  law ;  for  they  already, 
by  the  judgment  of  the  court  In  the  original 
action,  had  been  fully  divested  of  the  cus- 
tody and  control  of  the  child.  It  is  contended 
by  appellants'  counsel  that  the  complaint 
filed  by  the  board  of  children's  guardians  in 
the  Madison  circuit  court  to  secure  the  cus- 
tody of  the  child  in  controversy  was  insuf- 
ficient, and  that  the  demurrer  thereto  should 
have  been  sustained,  because  the  court  had 
no  jurisdiction  over  the  subject-matter  of 
the  action.  Upon  this  contention  they  base 
their  argument  that  under  the  facts  alleged 
in  the  first  paragraph  of  the  complaint  ap- 
pellants are  entitled  to  have  a  review  of  the 
judgment  In  dispute.  The  jurisdiction  of  the 
Madison  circuit  court  over  the  subject-matter 
In  the  original  action  cannot  be  seriously 
controverted.  It  is  expressly  shown  by  the 
averments  of  the  complaint  that  appellants 
herein  appeared  as  defendants  In  that  action 
and  contested  the  right  of  the  board  to  be 
awarded  the  custody  of  the  child.  Under 
these  facte  It  is  evident  that  the  court.  In 
that  proceeding,  acquired  jurisdiction  over 
the  person  of  appellants  and  also  of  that  of 
the  minor  child  in  question.  Section  3189, 
Burns'  Ann.  St  1901;  Board  of  Children's 
Guardians,  etc.,  v.  Shutter,  139  Ind.  268,  34 
N.  E.  665,  31  L.  R.  A.  740;  In  re  Van  Wal- 
ters V.  Board,  etc.,  182  Ind.  567,  32  N.  E. 
568,  18  L.  R.  A.  431;  Wilkinson  v.  Board, 
eta,  158  Ind.  1,  62  N.  E.  481. 


The  matters  alleged  in  the  second  and 
third  paragraphs  of  the  complaint  upon  which 
appellants  seek  to  predicate  the  surprise,  mis- 
take, and  excusable  neglect  are  shown  to 
have  occurred  during  the  trial  of  the  cause; 
and  If  the  court,  in  respect  to  Its  rulings  up- 
on which  appellants  base  their  surprise,  mis- 
take, and  excusable  neglect  can  be  said  to 
have  committed  any  error,  then.  In  order  to 
render  such  erroneous  rulings  available,  ei- 
ther on  a  direct  appeal  or  in  an  action  to  re- 
view, appellants  should  have  reversed  prop- 
er exceptions  thereto  and  assigned  Such  rul- 
ings or  decisions  of  the  court  as  reasons  In  a 
motion  for  new  trial.  There  Is  an  entire  ab- 
sence of  any  such  showlqg  In  either  the  sec- 
ond or  third  paragraph  of  the  complaint. 
In  fact  there  is  nothing  therein  disclosing 
that  any  motion  In  the  original  cause  was 
filed  by  appellants  for  a  new  trial,  or  that 
they  made  any  motion  to  modify  the  judg- 
ment or  that  any  exceptions  other  than 
those  reserved  upon  their  demurrer  to  the 
complaint  were  made  or  reserved  by  them, 
or  either  of  them.  Certainly,  tbea,  under 
these  drcnmstances  they  are  not  now  In  this 
action  In  a  position  to  demand  a  review  of 
the  ruling  or  action  of  the  court  in  declining 
or  refusing  to  hear  farther  evidence  in  the 
case.  American  Ins.  Co.  v.  Gibson,  104  Ind. 
336,  S  N.  E.  892;  Evansville.  etc..  B,  Co.  v. 
Maddux,  134  Ind.  571,  83  N.  E.  S45,  34  N.  B. 
511;  Murphy  v.  Branaman,  156  Ind.  77,  69 
N.  E.  274.  They  were  before  the  court  In  per- 
son and  by  their  attorney,  and  when  the 
trial  Judge  announced  that  sufficient  evidence 
had  been  heard  they  appear  to  have  made 
no  objection  to  the  decision,  nor  is  It  shown 
that  they  offered  to  Introduce  any  evidence 
whatever  to  rebut  or  break  down  that  which 
had  been  given  by  the  plaintiff.  Under  these 
circumstances  they  sedi  to  justify  their  non- 
action in  the  premises  upon  the  ground  of 
surprise,  mistake,  and  excusable  neglect  and 
thereby  be  relieved  from  the  judgment  ren- 
dered in  that  case  In  favor  of  the  board  of 
children's  guardians. 

The  mistake  or  misapprehension  on  their 
part  in  not  offering  to  Introduce  any  evidence 
in  the  case,  upon  the  court  indicating  its 
view  In  the  matter  as  to  the  judgment  it 
would  render,  was  not  In  regard  to  any  fact 
or  facts,  but  was  merely  a  mistake  or  mis- 
apprehension as  to  their  right  under  the 
law  to  Introduce  evidence  to  rebut  that  which 
had  been  given  by  the  plaintiff.  Under  such 
circumstances  no  relief  Is  afforded  by  the 
provisions  of  section  399,  Barns'  Ann.  St 
1901.  Thompson  v.  Harlow,  160  Ind.  450,  50 
N.  E.  474. 

Having  neglected  to  reserve  any  question  in 
respect  to  the  alleged  errors  of  the  court 
made  during  the  trial,  such  errors,  if  any, 
must  now  be  regarded  or  considered  as  waiv- 
ed. Preston  v.  Sandford,  Adm'r,  21  Ind.  156: 
American  Ins.  Co.  v.  Gibson,  supra;  Graves 
▼.  State  ex  rel.,  136  Ind.  406,  36  N.  B.  27S. 
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The  material  new  matter  which  appellants 
alleged,  waa  discovered  since  the  rendition  of 
the  Judgment  In  the  original  canse  la  not  of 
•ach  a  character  as  wunld  entitle  them  to  a 
Judgment  different  from  the  one  therein  ren- 
dered. Again,  if  the  new  matter  In  qnestlon 
could  be  said  to  be  material,  there  te  a  lack 
of  diligence  upon  the  part  of  appellants  in 
making  the  discovery.  Simpklns  v.  Wilson, 
11  Ind.  541;  Francis  v.  Davis,  69  Ind.  452; 
Jones  T.  City  of  Tipton,  142  Ind.  64S,  42  N. 
E.  221. 

There  Is  no  merit  In  the  contention  of  ap- 
pellants that  the  statute  of  1901  (Acts  1001, 
p.  SCO,  c.  173)  creating  a  county  board  of  chil- 
dren's guardians  Is  antagonistic  to  the  state's 
Constitution.  All  of  Its  parts  are  embraced 
or  covered  by  the  title.  Its  very  purpose  or 
object  is  to  promote  the  best  Interest  or  wel- 
fare of  children  under  the  age  of  16  years 
whose  parents  are  shown  to  be  unfit  to  have 
their  custody  or  control.  In  the  eye  of  the 
law  the  welfare  of  a  child  Is  paramount  to 
the  claim  of  Its  parents,  or  either  of  them, 
or  any  other  person.  In  re  Van  Walters  v. 
Board,  efa,  supra.  The  statute  in  question 
makes  provision,  la  a  proceeding  by  the 
board  to  obtain  the  custody  of  a  child,  for 
notice  to  Its  parents,  or  other  persons  hav- 
ing such  child  in  charge,  and  such  parents 
or  other  persons,  as  the  case  may  be,  are  ac- 
corded a  hearing  In  such  action  to  controvert 
tlie  right  of  the  board  under  the  law  and  the 
facts  in  tlie  case  to  have  the  possession  and 
control  of  the  child  Involved  in  the  proceed- 
ing. The  statute,  under  our  Constitution,  is 
in  all  of  Its  parts 'a  valid  exercise  of  the 
power  of  the  Legislature.  Wilkinson  v. 
Board,  etc.,  supra. 

The  complaint  states  no  right  of  action, 
and  the  demurrer  to  each  of  its  paraprrnphs 
was  properly  sustained.    Judgment  affirmed. 


FARRA  V.  BRA31IAN.     (No.  5,954.)* 
(Appellate  Conrt  of  Indiana,  bivlslon  No.  1. 
March  SI,  1908.) 

Ihsubakc*  —  Mutual  Benefit  Insurance  — 
RioHT  TO  Proceeds— Deposits  in  Court— 
Pbincipi.es  Oovebnino  Disposition— Equi- 
ties of  Cuums: 

Wbero  a  mutnal  benefit  society  paid  money 
Into  court  for  the  benefit  of  the  parties  entitled 
thereto,  proceedings  to  determine  the  rights  of 
the  claimants  of  the  funds  were  governed  by 
equitable  principles;  and  a  former  wife  of  in- 
sored,  divorced  for  adultery  at  his  suit,  can  have 
no  e<Tn!ty  as  aKainst  one  whom  insured  subse- 
quently married,  and  who  was  his  wife  at  his 
death. 

[Ea.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  28,  Insurance,  8S  1948,  1949.] 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  82  N.  B.  928. 

WATSON,  J.  By  the  terms  of  the  contract 
between  the  relief  association  and  decedent 
the  former  became  liable  for  the  payment  of 
a  specified  sum  to  some  one  of  the  persons 

>  See  gS  N.  K.  843. 


named  in  the  certificate,  beginning  with  "des- 
ignated beneficiary"  and  ending  with  "le- 
gal representative."  The  plaintiff  In  an  ac- 
tion against  the  association  would  have  to 
bring  himself  within  the  enumeration  and 
establish  his  right  to  the  fund.  The  asso- 
ciation would  have  a  right  to  refuse  to  pay 
until  such  right  was  established  in  accord- 
ance with  the  provisions  of  the  contract ;  oth- 
erwise, it  might  be  subjected  to  suits  by  oth- 
er claimants.  The  association,  as  shown  In 
the' opinion,  having  elected  to  pay  the  money 
into  court  for  the  benefit  of  the  party  or 
parties  entitled  thereto,  proceedings  for  the 
purpose  of  determining  the  rights  between 
the  claimants  to  the  fund  thus  created  are 
governed  by  equitable  principles.  Isgrlgg  ▼. 
Schooley,  126  Ind.  94,  25  N.  E.  151.  In  the 
case  of  Jory  v.  Legion  of  Honor,  1(K5  Cal. 
20,  38  Pac.  524,  20  L.  R.  A.  733,  45  Am.  St 
Rep.  17,  the  court  said:  "If  the  Legion  of 
Honor  was  here  as  an  aggressive  party,  in- 
sisting as  against  the  claims  of  the  son  u|)on 
a  strict  compliance  with  the  by-laws  before  it 
could  be  compelled  to  take  money  from  its 
treasury,  possibly  a  difTerent  question  would 
be  presented;  but  as  l>etween  these  parties 
litigant  the  court  will  administer  justice  from 
the  standpoint  of  eqnlty  and  bring  to  the  solu- 
tion of  this  question  those  broad  principles 
upon  the  basis  of  which  equity  always  deals." 
The  application  of  these  doctrines  to  the  facts 
of  the  case  at  bar,  as  set  out  in  the  second 
and  third  paragraphs  of  the  complaint,  must 
result  in  the  conclusion  stated  In  the  opinion. 
It  Is  very  clear  that  a  woman,  divorced  at 
the  suit  of  her  husband,  upon  proof  of  her 
adultery,  can  have  no  equity  as  against  one 
whom  the  husband  married  after  such  di- 
vorce, and  who  was  bis  wife  at  the  time  of 
his  death.  As  between  these  two  persons,  the 
equity  is  with  the  latter. 

Appellee  Insists  that  under  the  authority 
of  Mason  v.  Mason,  100  Ind.  191,  65  N.  E.  585, 
there  wag  not,  nor  could  there  be,  an  equi- 
table assignment  of  the  benefit  arising  from 
this  contract  of  insurance.  In  that  case  the 
question  was  between  the  mother  of  the  in- 
sured, who  was  designated  as  the  beneficiary 
when  the  contract  was  entered  Into,  and  his 
wife,  whom  he  subsequently  attempted  to 
have  designated  as  the  beneficiary,  but  failed 
to  comply  with  all  the  requirements  neces- 
sary to  make  such  a  change.  It  virlll  be  ob- 
served that  both  claimants  came  within  the 
class  for  whose  benefit  the  Insurance  was  pay- 
able. There  was  no  question  of  either  hav- 
ing been  incapacitated  from  taking  such  fund. 
There  were  no  facts  alleged  to  show  that  one 
had  any  greater  equity  in  the  fund  in  ques- 
tion than  the  other.  The  court  says  that, 
within  limits,  a  court  of  equity  will  remedy 
the  defective  execution  of  powers.  The  con- 
clusion heretofore  announced  is  well  sup- 
ported by  authority,  and  the  petition  is  there- 
fore denied. 

Petition  denied. 
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(43  Ind.  App.  144) 

STATE  LIFE   INS.  CO.   T.  POSTAL.     (No. 

5,995.)» 

(Appellate  Court  of  Indiana.   Division  No.  1. 

April  a  1908.) 

1.  Account   Stated— Conclusiveness. 

Tbe  law  favors  the  settlement  of  business 
transactions  by  the  parties,  and  when  they  malce 
such  settlements  they  will  tie  held  bound  thereby 
in  the  absence  of  fraud,  mistake,  or  other  U- 
legnlity. 

[ICd.  Note.— For  cases  in_point,  aee  Cent.  Dig. 
vol.  1,  Account  Stated,  §{  60-66.] 

2.  Same— Pbesuvption. 

A  voluntary  settlement  of  accounts  between 
parties  affords  a  presumption  that  all  items 
properly  chargeable  at  tbe  time  were  included, 
and,  while  the  presumption  is  not  conclusive, 
clear  and  convincing  proof  that  items  were  un- 
intentionally omitted,  is  necessary  to  sustain  a 
subsequent  claim  to  recover  tbem. 

lEd.  Note. — For  casus  in  point,  see  Cent.  Dig. 
vol.  1,  Account  Stated,  ${  50-56,  91.] 

3.  Same  — Defense  —  Iixeoautt  of  Pbouisb 
TO  Pat. 

In  nn  action  on  an  account  stated,  a  de- 
fense thai  the  promise  to  pay  the  stated  account 
was  violative  of  the  statute  of  frauds  because 
not  in  writinK  may  be  properly  interposed,  since 
it  presents  the  question  of  tne  legality  of  the 
pronli^'e. 

4.  Trial— iNSTBticnoNa— Inconsistency. 

In  an  action  by  an  insurance  agent  for  com- 
missions, an  instruction  that  if  plaintiff'was  to 
receive  certain  commissions  on  the  first  year's 
premiums  on  insurance  written  by  him,  which 
commissions  were  not  to  be  paid  in  cash,  and 
if  plaintiff  procured  the  insurance  and  the  firat 
year's  premiums  thereoa  had  been  paid  defend- 
ant and  plaintiff's  commissions  had  not  been 
paid,  etc.,  was  not  inconsistent  with  an  instruc- 
tion that,  if  plaintiff,  with  defendant's  consent, 
acfppted  notes  for  first  year's  premiums  on  pol- 
icies to  be  i-isued.  and  turned  the  notes  over  to 
defendnnt  for  collection,  unless  it  accepted  the 
notes  in  lieu  of  cash  settlement  of  the  premium, 
plaintiff  wa.s  entitled  to  his  commissions  only 
on  Rnch  anionnts  as  had  been  collected  by  or 
paid  to  defendant  on  the  notes,  since  the  'first 
aixilied  to  cases  where  the  first  ye.-jr's  premium 
was  paid  in  cash,  and  the  other  to  cases  where 
notes  were  given. 

6.  Rajie— Verdict— CoNTBOL    of   Jubt    Oveb 
VEnr>icT. 

t'ntil  a  verdict  is  actually  agreed  npon,  re- 
turned into,  and  received  by  the  court,  recorded, 
and  the  jury  discharged,  the  jury  has  control 
over  it,  and  may  withdraw,  amend,  or  change 
it.  except  where  the  verdict  is  a  sealed  one,  and 
the  jury  has  dispersed ;  and  hence,  where  it 
was  disclosed  before  a  verdict  was  fully  received 
and  recorded  that  it  did  not  meet  the  approval 
of  the  whole  panel,  and  the  jury  had  not  left 
the  box.  it  could  be  sent  back  for  further  de- 
liberation, and  its  subsequent  verdict  could  be 
received  and  acted  upon  as  its  final  determina- 
tion. 

6.  Same— PoLMNO  .TtntoBa— Questions  Asked. 
Litigants  are  entitled  to  a  Terdict  that  satis- 
fles  tl-e  conscience  of  each  member  of  the  panel ; 
and  h-'nce.  where  a  verdict  returned  was  peculiar 
and  somewhat  uncertain,  the  court  could  in  its 
discretion,  in  addition  to  the  usual  question.  "Is 
this  your  verdict?"  permit  the  jury  to  be  a.sked. 
"Are  yov  still  satisfied  with  the  verdict?"  the 
question  not  calling  for  an  explanation  of  the 
verdict,  nor  the  reasons  for  returning  it. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {!  765,  766.] 

Appeal    from    Circnit    Court,    Blackford 
County;  John  M.  Smith,  Special  Judge. 


Action  by  John  S.  Postal  against  the  State 
Life  Insnrance  Company  for  commlstuons^ 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Chas.  F.  Coflln,  Simmons  &  Daily,  R.  W. 
McBride,  and  H.  S.  McMicliael,  for  appellant. 
Jay  A.  Hlndman  and  W.  B.  Eichhorn,  for  ap- 
pellee. 

UADLEY,  P.  J.  This  is  an  acUon  by  ap- 
pellee, John  S.  Postal,  against  appellant. 
State  Life  Insurance  Company,  for  unpaid 
comiuissions  claimed  to  be  due  appellee  as 
soHcltiug  agent  of  appellant  insurance  com- 
pany, based  on  a  written  contract  with  al- 
leged oral  modifications.  Tbe  cause  went  to 
trial  on  a  second  amended  cross-complaint  by 
appellee  in  thrbe  paragraphs,  a  general  de- 
nial and  four  affirmative  paragraphs  of  an- 
swer by  appellant,  and  a  reply  of  general 
denial  and  four  affirmative  paragraphs  of 
reply  by  appellee.  Appellant  demurred  to 
each  paragraph  of  second  amended  cross- 
complaint  and  to  each  of  appellee's  four  af- 
firmative paragraphs  of  reply.  AU  demur- 
rers were  overruled  by  the  court,  and  the 
cause  was  tried  on  the  issues  formed  by  said 
amended  cross-complaint,  the  answers  there- 
to, and  the  replies.  The  jury  first  returned 
a  verdict  against  appellee  upon  his  cross-com- 
plaint, and  against  appellant  on  tbe  answers 
thereto.  Upon  being  required  to  return  to 
the  jury  room  for  further  deliberation,  the 
jtjry  returned  a  verdict  for  appellee  in  the 
sum  of  $1,550.  Appellant  moved  for  judg- 
ment on  the  verdict  first,  rendered,  and  for  a 
new  trial,  each  of  which  motions  was  over- 
ruled. 

Appellant  assigns  as  error,  first,  the  over- 
ruling of  appellant's  demurrer  to  the  second 
paragraph  of  appellee's  reply;  second,  over- 
ruling appellant's  motion  for  a  new  trial; 
third,  the  action  of  the  court  relative  to  tbe 
poll  of  the  Jury,  and  In  requiring  further  de- 
liberation by  them,  and  In  accepting  the  sec- 
ond verdict  consequent  on  such  further  delib- 
eration and  overruling  appellant's  motion  for 
Judgment  on  the  original  verdict  of  the  Jury. 

Appellant's  second  and  third  paragraphs 
of  answer  pleaded  an  account  stated  as  a  set- 
off to  the  claim  of  appellee 'In  the  cross-com- 
plaint. It  Is  conceded  that  appellee's  sec- 
ond paragraph  of  reply  to  appellant's  second 
and  third  paragraphs  of  answer  Is  a  plea  of 
the  statute  of  frauds  thereto,  In  that  the  al- 
leged promise  to  pay  the  stated  account  was 
a  promise  to  pay  the  debts  of  other  persons 
not  In  writing  that  arose  out  of  transactions 
with  said  other  parties,  wherein  appellee 
acted  as  agent  for  appellant  solely.  It  is 
urged  that  the  court  erred  in  overruling  ap- 
pellant's demurrer  to  this  paragraph  of  ap- 
pellee's reply,  and  the  only  reason  given  for 
this  contention  is  that  no  defense  can  oe 
plead  to  a  snit  on  an  account  stated  except 
that  of  fraud,  mistake,  and  subsequent  pay- 
ment   We  have  examined  a  very  great  many 


*  Rehearing  denied,  M  N,  B.  10(3.    Transfer  to  Supreme  Court  denied. 
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antborlties  upon  tbis  question,  and  find  many 
different  rules  of  law  laid  down  with  refer- 
ence to  accounts  stated.  A  review  of  these 
authorities  would  not  be  profitable  or  en- 
lightening If  made  here,  as  the  rule  seems  to 
be  settled  in  this  state,  as  stated  in  the  case 
of  Llnville  v.  State  ex  rel.  Board  of  Com'ra. 
130  Ind.  210,  29  N.  E.  1120,  where  the  court 
say:  "The  law  favors  the  settlement  of 
business-  transactions  by  the  parties,  and 
when  they  make  such  settlements  they  wlU' 
be  held  bound  thereby  in  the  absence  of 
fraud  or  mistake  or  other  Illegality.  A  vol- 
mitary  settlement  of  accounts  between  par- 
ties affords  a  presumption  that  all  Items 
properly  chargeable  at  the  time  were  includ- 
ed. This  presumption  is  not  conclusive,  but 
clear  and  convincing  proof  that  such  Items 
were  unintentionally  omitted  is  necessary  to 
sustain  a  subsequent  claim  to  recover  them.. 
American  and  English  Ency.  of  Law,  tit. 
Accoimt;  Bull  v.  Harris,  31  111.  487;  Lee's 
Adm'rs  v.  Reed,  4  Dana  (Ky.)  109;  Kennedy 
v.  Williamson,  50  N.  C.  284;  Stebblns  v.  Nlles, 
25  Miss.  207;  Leighton  v.  Grant,  20  Minn. 
345  (Gil.  298);  Howell  v.  Marcy,  47  Vt.  627; 
Lockwood  V.  Thorne,  18  N.  Y.  285;  McNeel  T. 
Baker,  6  W.  Va.  153."  As  the  defense  inter- 
posed by  the  reply  In  this  case  presented  the 
question  of  the  legality  of  the  promise,  it 
came  within  the  rule  laid  down  In  the  au- 
thorities above  cited,  and  the  demurrer  there- 
to was  properly  overruled. 

It  is  next  insisted  that  the  court  erred  in 
giving,.,  at  request  of  appellee,  instructions 
Nos.  2  and  3.  Instruction  No.  2  was  to  the 
effect  that,  if  the  Jury  found  from  the  evi- 
dence that  appellee  entered  into  the  employ 
of  appellant  to  solicit  life  insurance  and  was 
to  receive  certain  commissions  on  the  first 
year's  premiums  on  all  insurance  written  by 
him,  and  that  said  commissions  were  not  to 
be  paid  In  cash,  and  that  appellee  did  pro- 
cure such  insurance,  and  that  the  first  year's 
premiums  thereon  had  been  so  paid  to  ap- 
pellant, and  appellee's  commissions  thereon 
had  not  been  paid  to  him  under  such  circum- 
stances, appellee  was  entitled  to  recover  such 
commissions  so  remaining  unpaid.  The  third 
Instruction  was  to  the  effect  that,  if  the  Jury 
found  from  the  evidence  that  appellee,  .with 
the  consent  of  appellant,  accepted  notes  for 
first  year's  premiums  on  policies  to  be  Issued 
t^  appellant,  and  turned  such  notes  over  to 
appellant  for  collection,  and  unless  the  jury 
further  found  that  appellant  accepted  such 
notes  so  turned  over  to  It  in  lieu  of  cash  set- 
tlement of  such  premium,  then  the  appellee 
was  entitled  to  recover  the  commission  agreed 
upon,  only  upon  such  amounts  as  had  been 
collected  by,  or  paid  to,  appellant  on  such 
notes.  Appellant  contends  that  these  two  in- 
structions exhibit  and  proceed  ui>on  two  in- 
consistent theories.  We  do  not  so  understand 
them.  One  applies  to  cases  where  the  first 
year's  premium  had  been  paid  in  cash,  the 
other  to  cases  where  notes  bad  been  given. 


It  is  not  claimed  that  ejther  of  the  instruc- 
tions are  Inapplicable  to  the  evidence,  or  out- 
side the  issues.  Neither  the  cross-complaint 
nor  substance  thereof  Is  set  out  in  the  briefs, 
and  we  assume  the  Issues  and  evidence  war- 
ranted the  instructions.  It  would  certainly 
not  be  inconsistent  for  appellee  to  seek  to  re- 
cover commissions  due  on  premiums  paid  In 
cash  directly  to  appellee,  and  commissions 
due  on  premiums  collected  on  notes  for  pre- 
miums, which  appellee  had  turned  over  to  ap- 
pellant for  collection.  The  instructions  are 
not  subject  to  the  objections  raised. 

It  also  appears  that  the  jury,  after  retir- 
ing, returned  Into  open  court  a  verdict  as  fol- 
lows: "We,  the  jury,  find  for  the  plaintiff. 
State  Life  Insurance  Company,  and  against 
the  said  defendant,  John  S.  Postal,  on  the  is- 
sues joined  on  the  said  cross-complaint  of 
the  said  John  S.  Postal,  and  we  further  find 
for  the  said  defendant,  John  S.  Postal,  and 
against  the  said  State  Life  Insurance  Ck>m- 
pany  on  the  issues  joined  on  the  answers  of 
said  State  Life  Insurance  Company."  This 
verdict  was  read  to  the  jury,  and  the  usual 
general  questions,  "Is  this  your  verdict?"  and 
"So  say  you  all?"  were  propounded  to  the 
foreman  and  jury,  to  which  they  all  gave  as- 
sent. Then,  upon  request  of  appellee,  the 
Jury  was  polled,  and  the  questions,  "Is  this 
your  verdict?"  and  "Are  you  still  satisfied 
with  your  verdict?"  were  propounded  by  the 
clerk  to  each  juror  as  his  name  was  called. 
It  does  not  appear  from  the  record  that  ei- 
ther of  said  questions  was  suggested  or  re- 
quested by  appellee,  his  request  being  for 
the  polling  of  the  jury  only.  And  we  pre- 
sume they  were  asked  by  direction  of  the 
court  on  its  own  motion.  To  the  first  ques- 
tion each  of  said  jurors  answered  in  the  af- 
firmative; but  to  the  second  11  answered  la 
the  affirmative  and  1  in  the  negative.  Appel- 
lee then  moved  the  court  to  require  the  Jury 
to  return  to  the  jury  room  for  further  de- 
liberation, which  was  accordingly  done,  and 
It  afterwards  retm^ed  into  court  its  verdict, 
finding  for  appellee,  which  verdict  was  re- 
ceived, recorded,  and  Judgment  rendered 
thereon.-  Appellant  made  proper  and  timely 
objections  to  the  propounding  of  the  second 
question  to  the  jury  and  all  succeeding  steps, 
so  as  to  properly  save  and  present  all  ques- 
tions arising  upon  the  court's  rulings  and  ac- 
tions in  that  behalf.  The  authorities  agree 
that  until  the  verdict  Is  actually  agreed  up- 
on, returned  into,  and  received  by,  the  court, 
recorded,  and  the  jury  discharged  from  Its 
consideration,  the  jury  has  control  over  it, 
and  may  withdraw  it  or  amend  or  change  it 
as  it  may  decide,  except  in  cases  of  sealed 
verdicts  where  the  jurymen  have  dl8{)ersed. 
In  such  cases,  however,  it  is  held  by  some 
authorities  the  jury  may,  upon  reassembling 
change  or  annul  its  verdict,  though  it  may 
not  render  a  new  verdict.  Wightman  v.  Chi- 
cago, etc.,  R.  Co.,  73  Wis.  1C9,  40  N-  W.  289, 
2  L.  R.  A.  185,  9  Am.  St  Rep.  778;  Labar  v. 
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EopIiD,  4  N.  T.  547;  Root  t.  Sherwood,  6 
Johns.  (N.  T.)  68,  5  Am.  Dec.  191;  Proffatt, 
3vay  Trials,  {  45G;  Nlckelson  t.  Smith,  15 
Or.  200,  14  Pac.  40.  This  has  been  the  mle 
for  centuries.  Saunders  v.  Freeman  (1321)  6 
Plow.  R.  210;  King  t.  Melllng,  5  Mod.  350. 

But  it  Is  contended  that  the  court  erred  in 
permitting  the  second  question  to  be  asked 
the  jury,  "Are  you  still  satisfied  with  the 
verdict?"  and  the  case  of  Bowen  t.  Bowen, 
74  Ind.  470,  Is  cited  in  support  of  this  c<hi- 
tentlon.  In  this  case,  however,  the  Supreme 
Court  held  it  was  not  error  for  the  coturt  to 
refuse  to  permit  such  a  question  to  be  put; 
the  court  saying  that  the  question,  "Is  this 
your  verdict?"  was  all  the  party  had  the 
rlRht  to  ask.  But  we  do  not  consider  that 
this  Is  an  authority  for  holding  that,  If  the 
court  in  tlie  exercise  of  its  discretion  in  such 
matters  permits  such  a  question  to  be  put, 
such  action  is  reversible  error,  unless  it  is 
clearly  shown  that  the  rights  of  a  party  were 
prejudiced  thereby.  Each  party  to  the  litiga- 
tion was  entitled  to  a  verdict  that  satisfied 
the  conscience  of  each  member  of  the  panel  at 
the  time  it  was  presented  in  open  court  The 
question  objected  to  did  not  call  for  an  expla- 
nation of  the  verdict  or  the  reasons  for  return- 
ing It  When  it  was  disclosed  in  any  manner 
before  the  verdict  was  fully  received  and  re- 
corded that  the  verdict  returned  did  not  meet 
tbe  approval  of  the  whole  panel  it  became 
a  nullity;  and.  if  the  jury  was  still  in  the 
box,  we  can  see  no  reasonable  objection  to  its 
being  sent  back  for  further  deliberation,  and 
Its  subsequent  verdict  received  and  acted  up- 
on as  Its  final  determination.  The  court  did 
not  indicate  in  any  manner  that  the  'verdict 
first  returned  did  not  meet  Its  approval,  or 
that  the  jury  was  not  at  full  liberty  to  re- 
turn the  same  verdict  after  further  delibera- 
tion. The  verdict  finally  returned  appears  to 
have  been  the  result  of  such  further  deliber- 
ation, and  to  satisfy  the  conscience  of  each 
member  of  tbe  panel.  The  court,  therefore, 
did  not  err  In  receiving  it  and  entering  Judg- 
ment upon  it 

Judgment  afiSrmed. 


(41  Ind.  App.  4es) 

WATT  T.  BARNES.     (No.  6,115.) 
(Appellate  Court  of  Indiana,  Division  No.   1. 
Marcli  31,  1008.) 

1.  New  Triai/— (Ieoumds— Rbfusai,  to  Stjb- 
Mrr  Cattse  to  Jury. 

Refusal  to  submit  the  case  to  a  jury  for 
trial  is  properly  assigned  as  a  cause  for  a  new 
trial. 

[Eds  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  §1  30,  31.] 

2.  AppEAr/— Record — Questions  Review ablb. 

Where  the  refusal  to  submit  tbe  case  to  a 
jury  for  trial  was  assigned  as  a  cause  for  a 

new  trial,  and  the  brief  of  appellnnt  set  forth 
a  copy  of  the  request,  and  referred  to  tlie  page 
and  line  of  the  record  where  the  bill  of  excep- 


tions making  the  request  a  part  of  the  record 
might  be  found,  and  the  statement  was  not  chal- 
lenged by  appellee,  the  ruling  was  reviewable. 

8.   JtTET— RlOHT    TO    JCBT  TBIAL— LEGAL   AND 

Equitable  Issues. 

Under  Bums'  Ann.  St  1901,  {  412,  pro- 
viding that,  where  there  is  a  joinder  of  causes 
of  action  formerly  designated  legal  and  equitable 
actions,  and  declaring  that  tbe  former  shall  ha 
triable  by  jury  unless  waived  and  the  latter  by 
the  court,  tbe  denial  of  a  request  to  submit  to  a 
jury  the  Issues  raised  In  tbe  two  paragraphs  of 
the  complaint  is  not  error,  where  eitner  para- 
graph raises  an  equitable  issue. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  31,  Jury,  §§  35-65.] 

4.  Action— Natube— Legal  ob  Equitablk. 

The  prayer  in  the  complaint  may  be  taken 
into  consideration  in  connection  with  the  sub- 
stantive facts  pleaded  in  determining  the  char- 
acter of  the  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Action,  t  143.] 

6.  Saue. 

A  complaint  which  has  for  its  ultimate  pur- 
pose tbe  recovery  of  a  money  judgment  and 
which  makes  the  recovery  of  tbe  judgment  de- 
pend on  a  state  of  tacts  entitling  plaintiff  to  the 
reformation  of  an  instrument  and  which  prays 
for  reformation,  states  a  cause  of  equitable  cog- 
nizance. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Action,  $S  124^14a] 

6.  JuDOVENT  —  Conclusiveness — Jcdgicent 
ON  Dekubbeb. 

Where  a  court  has  jurisdiction  of  the  par- 
ties and  of  the  subject-matter,  a  judgment  on 
demurrer  is  an  adjudication  of  all  matters  con- 
fessed by  the  demurrer,  and  is  conclusive  in  any 
subsequent  litigation  between  the  same  parties, 
where  the  same  question  arises,  except  m  a  di- 
rect proceeding  to  set  aside  the  judgment 
iEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  30,  Judgment  tl  1047-1019.1 

7.  Sake. 

In  an  action  for  rentals  under  an  oil  and  - 
gas  leale,  based  on  the  failure  to  drill  wells,  as 
therein  provided,   defendant  averred  a  sale  of 
the   lana   by  plaintiff  to  a  third   person,   and 

g leaded  a  general  denial.  A  demurrer  to  the 
rst  defense  was  sustained,  but  no  judgment 
was  entered  thereon,  and  the  cause  was  tried 
on  the  issues  presented  by  the  complaint  and  the 
general  denial,  on  which  issues  judgment  was 
entered   for  plaintiff.     Held  that  in  a  subse- 

auent  suit  between  the  same  parties,  based  on 
le  same  stipulation  in  the  same  lease,  defend- 
ant was  not  estopped  from  interposing  the  de- 
fense that  plaintiff  had  conveyed  the  real  ea- 
Ute. 

8.  Saue— Evidence. 

Parties  must  recover  on  the  allegations  of 
the  pleadings,  and  it  is  presumed  that  every- 
thing within  the  issues,  or  which  might  have 
been  proved  under  them,  was  adjudicated. 

[Eld.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  (  1822.] 

9.  Same. 

Where  a  party  is  relying  on  a  judgment  to 
operate  as  an  estoppel,  it  is  Incumbent  on  him 
to  show  the  facts  necessary  to  constitute  the  es- 
toppel. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  {  1822.] 

Appeal  from  Circuit  Court  Jay  County; 
John  F.  La  Foilette,  Judge. 

Action  by  John  N.  Watt  against  Oeorge  W. 
Barnes.  From  a  Judgment  for  defendant^ 
plaintiS  appeals.    Affirmed. 
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James  J.  Moran  and  Sturgis  &  Stine,  for 
appellant.    Simmons  &  Dalley,  for  appellee. 

MYERS,  J.  Appellant  by  bis  complaint 
tn  two  paragraphs  songbt  to  recover  from 
appellee  rentals  alleged  to  be  due  blm  under 
the  stlpolationa  In  a  certain  oil  and  gas  lease. 
Tbis  suit  was  commenced  in  tbe  Wells  cir- 
cuit court  on  April  10,  1899.  Tbe  venae  was 
cbanged  to  tbe  Jay  circuit  court,  where  ap- 
pellant's request  "to  submit  said  cause  to 
a  ]ai7  for  trial"  was  overruled.  The  Issues 
were  submitted  to  the  court,  and  at  the  re- 
quest of  the  parties  the  court  made  special 
findings  of  fact  and  stated  conclusioqs  of  law 
tbereon.  Judgment  was  rendered  against  ap- 
pellant In  accordance  with  tbe  conclusions 
of  law,  and  for  a  reversal  of  that  Judgment 
be  ai>peals,  and  relies  upon  questions  present- 
ed under  tbe  following  assignments  of  error: 
(1)  Tliat  tbe  court  erred  In  its  conclusions 
of  law ;  (2)  that  tbe  court  erred  in  overruling 
bis  motion  for  a  new  trial. 

Tbe  first  question  argued  by  appellant  IB 
based  on  tbe  ruling  of  tbe  court  in  refusing 
to  submit  the  cause  to  a  Jury.  This  ruling 
waii  properly  assigned  as  a  cause  for  a  new 
trial.  Ketcham  v.  BrazU  Block  Coal  Co.,  88 
Ind.  515;  Meloy  v.  Weathers,  35  Ind.  App. 
1S5,  73  N.  E.  924.  Appellee  Insists  that  this 
question  Is  waived,  for  tbe  reason  that  ap- 
pellanf  B  brief  does  not  set  out  any  part  of 
the  bUl  of  exceptions  from  which  the  court 
can  determine,  without  reference  to  the  rec- 
ord, Jnst  what  tbe  MB  of  exceptions  shows 
on  this  subject  In  appellant's  brief  we  And 
what  purports  to  be  a  copy  of  the  written  re- 
quest, and  we  are  referred  to  the  page  and 
line  of  tbe  record  where  the  bill  of  excep- 
tions may  be  found  making  said  request  a 
part  of  the  record.  This  statement  In  ap- 
pellanfb  brief  Is  not  challenged  by  appellee. 
The  question  Is  before  us  for  decision.  Tbe 
Code  (section  412,  Bums'  Ann.  St  1901)  pro- 
vides tbat:  "Issues  of  law  and  Issues  of 
facts  In  cases  that,  prior  to  the  18th  day  of 
June,  1852,  were  of  exclusive  equitable  Juris- 
diction, shall  be  tried  by  the  court.  •  •  • 
In  case  of  tbe  Joinder  of  causes  of  action  or 
defenses  which,  prior  to  said  date,  were  of 
exclusive  equitable  Jurisdiction,  the  causes 
of  action  or  defenses  which,  prior  to  said 
day,  were  designated  as  actions  at  law  and 
triable  by  Jury— tbe  former  shall  be  triable 
by  the  court  and  tbe  latter  by  a  Jury,  unless 
waived,"  etc.  In  this  case  tbe  request  for  a 
Jury  trial  was  not  limited  to  either  paragraph 
of  the  complaint,  but  applies  to  the  com- 
plaint as  a  whole,  or,  in  other  words,  to  the 
issues  triable  in  both  paragraphs.  Therefore, 
under  a  well-recognized  rule  of  law.  If  either 
paragraph  invoked  tbe  powers  of  a  court  of 
equity,  there  was  no  error  in  denying  the 
request.  Jennings  v.  Moon,  135  Ind.  168.  174, 
34  N.  E.  996 ;  Heberd  v.  Wines,  105  Ind.  287, 
240,  4  N.  B.  457 ;  Batim  v.  Thomas,  150  Ind. 
3T8,  390,  50  N.  E.  357,  65  Am.  St  Rep.  868. 

Tbe  first  paragraph  of  tbe  complaint  pre- 


sented an  action  at  law,  and  was  therefore 
triable  by  a  Jury.  The  second  paragraph  is 
based  upon  a  certain  stipulation  in  an  oil 
and  gas  lease  executed  by  appellant  and  one 
George  B.  Marker  on  September  8,  1893, 
whereby  appellee  agreed  if  no  well  was  com- 
pleted within  GO  days  from  the  date  of  the 
lease  "then  this  grant  shall  become  null  and 
void,"  and  to  drill  a  second  well  within  00 
days  from  completion  of  first  well,  third  well 
90  days  from  completion  of  second  well,  and 
fourth  well  90  days  from  completion  of  third 
well.  "If  second,  third,  and  fourth  wells 
are  not  completed  within  tbe  time  specified, 
a  rental  of  $2  per  day  to  be  paid  until  such 
wells  are  completed.  Said  rental  to  be  paid 
weekly  In  advance."  The  first  and  second 
wells  were  drilled,  but  tbe  other  two  were 
not  The  penalty,  or  rental  as  it  is  termed 
in  the  lease,  for  failure  to  drill  the  third  and 
fourth  wells  as  provided  in  tbe  lease,  was 
settled  by  appellee,  and  no  claim  is  made 
for  any  penalty  or  rental  prior  to  April  4, 
1895.  On  July  16,  1894,  appellant  and  said 
Marker,  as  owners  of  the  real  estate  covered 
by  said  lease,  by  warranty  deed  conveyed 
said  land  to  one  William  R.  Pace,  and  in 
which  deed  tbe  following  provision  is  found: 
"This  deed  is  taken  subject  to  an  oil  lease 
given  to  said  George  W.  Barnes  dated  the 
8th  day  of  September,  1893.  The  said  John 
W.  Watt  reserves  the  one-slxtb  of  all  oil 
produced  on  the  above-described  land  for  a 
term  of  eight  years  from  this  date."  Appel- 
lant also  alleges  certain  facts  upon  which 
he  relies  for  a  reformation  of  said  provision 
in  said  deed  whereby  he  would  be  entitled 
to  the  daily  penalty  as  stipulated  In  the  lease 
for  failure  to  drill  all.  of  tbe  wells  as  there- 
in provided,  as  also  one-sixth  of  the  oil  for 
said  period  of  eight  years.  To  this  para- 
graph of  the  complaint  appellee  answered  in 
five  paragraphs:  (1)  By  general  denial ;  (2) 
that  appellant  by  his  warranty  deed  had 
divested  himself  of  all  title  to  the  real  es- 
tate covered  by  the  lease  in  suit ;  (3)  that  on 
April  4,  1895,  tbe  wells  on  said  land  had 
become  exhausted,  and  tbat  appellee  had 
surrendered  all  of  his  interest  In  and  to  said 
real  estate  by  vhrtue  of  said  lease  to  said 
Pace,  who  was  then  tbe  owner  of  the  land; 
(4)  former  adjudication;  (5)  averring  a  sur- 
render of  the  lease  In  January,  1897,  to  tbe 
owner  of  the  land.  To  these  affirmative  an- 
swers appellant  replied  by  a  general  denial.  • 
Appellant  by  this  paragraph  of  complaint 
undertook  to  allege  a  state  of  facts  entitling 
him  to  a  reformation  of  tbe  deed  whereby  all 
interests  of  tbe  lessors  under  the  lease,  In- 
cluding all  rights  of  atction  thereon,  should 
remain  and  continue  In  appellant  for  a  term 
of  years.  Tbe  relief  prayed  for  was  that 
the  deed  I>e  reformed  by  incorporating  there- 
in certain  language  set  out  in  tbe  complaint 
in  effect  giving  appellant  tbe  right  to  main- 
tain this  action.  While  the  cause  of  action 
Is  not  to  be  determined  solely  by  tbe  prayer 
for  relief,  yet  such  prayer  may  be  taken  In- 
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to  consideration  In  connection  with  the  sub- 
stantive facts  pleaded  In  detennlning  the 
character  of  the  action.  Krlse  y.  Wilson,  31 
Ind.  App.  590,  68  N.  E.  693;  Jennings  v. 
Moon,  63  N.  E.  173.  Appellant  Insists  that 
the  ultimate  purpose  of  the  suit  was  a  money 
Judgment.  While  that  is  true,  yet  such  Judg- 
ment, under  the  facts  pleaded  in  the  second 
paragraph  of  the  complaint,  was  made  to  de- 
pend upon  a  state  of  facts  entitling  appel- 
lant to  a  reformation  of  bis  deed  to  Pace, 
and,  this  being  true,  the  authorities  seem  to 
hold  that  such  a  case  is  of  equitable  cogni- 
zance, and  triable  by  the  court  without  a 
Jury.    24  Cyc.  117. 

Appellant  under  bis  first  asslgnme^nt  of  er- 
ror argues  that  appellee  is  estopped  to  set 
up  as  a  defense  to  this  suit  the  fact  of  the 
conveyance  of  the  real  estate  by  appellant 
and  Marker  to  William  K.  Pace,  for  the  rea- 
son that  that  question  was  adjudicated  in 
appellant's  favor  in  a  former  action.  The 
special  findings  cover  about  16  printed  pages 
of  appellant's  brief.  Those  material  to  the 
question  for  decision  In  substance  are  as 
follows:  On  September  8, 1893,  appellant  and 
one  George  B.  Marker  were  the  owners  as 
tenants  In  common  of  certain  real  estate  in 
Wells  county,  Ind.,  and  on  that  day  executed 
to  appellee  an  oil  and  gas  lease  on  the  same. 
The  lease,  a  copy  of  which  is  made  a  part 
of  the  findings,  was  a  grant  of  all  the  oil 
and  gas  In  and  under  said  real  estate,  vrith 
the  right  to  appellee  to  enter  on  said  land 
and  explore  the  same  for  oil  and  gas,  les- 
sors reserving  one-sixth  of  all  oil  produced 
and  saved  from  said  premisea  The  lease 
contains  other  provisions  relative  to  the  find- 
ing of  gas,  burying  of  pipes,  payment  for 
damages  to  growing  crops,  also  for  the  drill- 
ing of  four  wells,  in  the  language  heretofore 
set  out  In  this  opinion,  etc.  On  July  16, 1894, 
appellant  and  Marker,  their  wives  Joining, 
sold  said  land  and  conveyed  the  same  by 
warranty  deed  to  William  R.  Pace,  which 
deed  was  written  by  one  John  T.  Adams,  in 
the  presence  of  the  grantors,  and  was  read 
aloud  to  and  within  the  hearing  of  the  gran- 
tors, and  that  the  grantots  and  grantee  and 
each  of  them  knew  the  provisions  said  deed 
contained  and  the  provision  therein  in  the 
language  following:  "This  deed  is  taken  sub- 
ject to  an  oil  lease  given  to  George  W.  Barnes 
dated  the  8th  day  of  September,  1893.  The 
said  John  W.  Watt  reserves  the  one-sixth  of 
all  oil  produced  on  the  above-described  land 
for  a  term  of  eight  years  from  this  date." 
On  April  4,  189S,  appellant  in  the  Wells  cir- 
cuit court  commenced  an  action  against  ap- 
pellee for  the  collection  of  rentals  alleged  to 
be  due  under  the  stipulation  in  the  lease  for 
failure  to  drill  the  second,  third,  and  fourth 
wells,  as  therein  provided,  and  that  he  was 
the  owner  in  bis  own  right  of  said  lease  and 
all  the  rights  and  privileges,  rents,  and  prof- 
its accruing  thereunder,  which  lease  was 
made  a  part  of  the  complaint,  and  is  the  same 
lease  upon  which  this  suit  is  based.    On  S^>- 


tember  12, 1895,  appellee  answered  said  com- 
plaint in  two  paragraphs:  (1)  By  averring  a 
sale  and  conveyance  of  the  land  by  appellant 
to  William  R.  Pace,  reserving  to  himself 
one-sixth  of  the  oil  produced  from  said' prem- 
ises ;  (2)  a  general  denial.  A  demurrer  to  tbe 
first  paragraph  was  sustained,  with  leave 
granted  by  the  court  to  amend,  but  no  amend- 
ment was  ever  made,  and  the  cause  was  tried 
by  tbe  court  upon  tbe  issues  presented  b^ 
the  complaint  and  answer  in  denial.  Tbe 
finding  and  Judgment  was  in  favor  of  appel- 
lant in  tbe  sum  of  $762,  and  covered  the 
claims  of  appellant  up  to  April  4,  1895.  Ap- 
pellee fully  paid  and  satisfied  said  Judgment, 
but  has  paid  no  other  sum  on  account  of  said 
stipulation  to  drill  wells  on  said  land.  Tbe 
conclusions  of  law  were  that  plaintiff  take 
nothing  by  this  action,  and  that  defendant 
have  Judgment  for  bis  costs. 

Appellant  has  cited  several  cases  holding 
that  a  Judgment  dn  demurrer,  where  tbe 
court  has  jurisdiction  of  the  parties  and  of 
tbe  subject-matter  of  tbe  action  Is  an  adjudi- 
cation  of  all  matters  confessed  by  tbe  de- 
murrer In  any  subsequent  litigation  between 
the  same  parties,  where  the  same  questlou 
arises,  except  where  tbe  litigation  is  a  di- 
rect proceeding  to  set  aside  such  adjndica- 
tlon.  The  settled  doctrine  as  announced  by 
these  cases  is  not  applicable  to  the  facts  as 
found  in  the  case  at  bar.  For  in  this  case 
the  special  findings  show  that  no  Judgment 
was  rendered  on  the  ruling  of  tbe  court  in 
sustaining  tbe  demurrer  to  the  answer  filed 
in  tbe  former  suit  The  only  judgment  in' 
that  action  was  upon  tbe  issue  presented  by 
tbe  complaint  and  the  general  denial.  Wbile 
this  suit  is  between  the  same  partiea,  and 
based  upon  the  same  stipulation  in  tlie  same 
contract  as  In  tbe  former  action,  yet  under 
tbe  issues  in  tbis  case  another  demand  is  p(re- 
sented  upon  a  different  state  of  facts  as  the 
basis  of  an  independent  cause  of  action. 
With  these  facts  appearing,  and  tbe  absence 
of  a  finding  showing  that  tbe  defense  here 
Interposed  could  have  been  set  up  as  a  de- 
fense in  tbe  previous  suit,  or  that  tbe  mat- 
ters in  issue  or  points  controverted  and  ao 
tually  determined  by  tbe  first  judgment  were 
identical  with  those  now  presented,  tbe  form- 
er judgment  will  not  work  an  estoppel.  In 
Kiiander  v.  Hoover,  111  Ind.  10,  11  N.  B.  796, 
it  is  said:  "The  judgment  rendered  in  the 
first  case  is  only  conclusive  as  a  plea  or  as 
evidence  in  a  second  or  subsequent  suit  t)e- 
tween  tbe  same  parties  upon  the  same  mat- 
ter as  was  directly  in  question  and  determined 
in  that  case."  Cleveland  v.  Crevlston,  93  Ind. 
31,  47  Am.  Rep.  367;  Felton  v.  Smith,  88  Ind. 
149, 45  Am.  Rep.  454.  In  Kltts  v.  Willson,  140 
Ind.  C04,  CIO,  39  N.  E.  813,  It  is  said:  "Bat 
before  tbe  rule  of  former  adjudication  can 
be  Invoked  It  must  appear  that  the  thing  de- 
manded was  tbe  same;  that  the  demand  was 
founded  upon  the  same  cause  of  action ;  that 
it  was  between  tbe  same  parties,  and  found 
for  one  of  them  against  tbe  other  in  the  same 
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quality.  The  party  mnet  not  only  be  the 
same  person,  but  he  must  also  be  suing  In 
the  same  right" — citing  authorities.  This 
court  In  Beldenkoff  t.  Brazee,  28  Ind.  App. 
646,  6S0.  61  N.  E.  964,  68  N.  K.  577.  held  that 
"It  is  only  where  the  matter  in  issue  has 
been  either  actually  or  presumably  deter- 
mined that  the  judgment  is  a  bar  to  an- 
other action."  The  rule  Is  that  parties  must 
recorer  upon  ihe  allegations  of  the  pleadings, 
and  it  will  he  presumed  that  everything  with- 
in the  issues,  or  which  might  have  been 
proTBd  under  them,  was  adjudicated.  Griffin 
y.  Wallace,  66  Ind.  410.  But  where  a  party 
l8  relying  upon  a  judgment  working  an  es- 
tappel,  as  appellant  is  hare  seeking  to  do,  it 
is  Incumbent  upon  him' to  show  the  facts 
necessary  to  constitute  theestoppel.  Bond  v. 
Markstrum,  102  Mich.  11,  60  N.  W.  282.  The 
oonrt  did  not.  err  Is  its  conclusions  of  law. 
Having  disposed  of  all  the  questions  ar- 
gued by  appellant,  and  finding  no  error,  the 
judgment  of  the  trial  court  is  affirmed. 

(43  Ind.  App.  »T) 

MOOBB  et  al.  v.  STATE  ex  rel.  FERGUSON 

et  al.    (No.  6,058.) » 
(Appellate  Court  of  Indiana.    March  31,  1908.) 

1.  Administbators  — Bonds— Actions— Find- 
ings— SunriciENCY. 

In  an  action  by  creditors  of  a  decedent  on 
bonds  given  by  the  administrator  on  procuring 
orders  to  sell  real  ^estate,  special  findings  that 
the  administrator  received  proceeds  of  sales  of 
real  estate :  that  tbe  court  ordered  Iiim  to  pay 
the  proceeds  to  the  clerk  of  the  court  to  be 
appUed  to  the  payment  of  debts ;  that  the  cred- 
itors had  previously  obtained  an  allowance  of 
their  claims ;  that  the  administrator  failed  to 
comply  with  the  order  of  the  court,  or  to  pay 
the  creditors ;  that  he  was  afterwards  removed 
by  order  of  the  court;  and  that  he  had  in  his 
hands  at  tbe  time  of  his  removal  a  specified 
amount  derived  from  the  sale  of  real  estate, 
which  amount  be  withheld— shows  that  the  fund 
received  from  tbe  sale  of  real  estate  was  not 
paid  into  court,  or  to  the  creditors,  or  to  the  ad- 
ministrator's successor. 

2.  SaMBt-COMPLAINT— StTBTICIENCY. 

In  an  action  by  creditors  of  a  decedent  on 
bonds  given  by  tbe  administrator  on  procuring 
orders  to  sell  real  estate,  a  complaint  which 
alleges  as  breaches  the  failure  of  the  adminis- 
trator, on  demand  of  tbe  creditors,  to  apply 
the  proceeds  to  the  payment  of  debts,  and  the 
failure  to  comply  with  the  order  of  the  court 
requiring  payment  thereof  into  court,  and 
which  shows  that  the  administrator  withheld 
proceeds  after  his  removal  as  adminiatrator,  is 
sufficient  without  alleging  what  tbe  administra- 
tor did  with  the  proceeds,  and  witliout  showing 
that  the  creditors  were  injured,  since  the  acts 
of  tbe  admin'strator  amounted  to  a  conversion, 
giving  tbe  creditors  a  right  to  sue  and  recover 
tbe  amount  of  the  funds  in  the  hands  of  the 
administrator  at  the  time  of  the  commencement 
of  the  act'on  with  interest  and  penalty. 
8.  Same— FiNpiHos— Judgment. 

In  an  action  by  creditors  of  a  decedent  on 
bonds  given  by  the  administrator  on  procuring 
orders  to  sell  real  estate,  findings  tliat  the  ad- 
ministrator on  demand  of  the  creditors  failed  to 
apply  tbe  proceeds  to  tbe  payment  of  tbe  cred- 
itors, and  failed  to  comply  with  the  order  re- 
quiring bim  to  pay  the  proceeds  into  court,  and 
that  he  withheld  the  proceeds  after  his  removal 
as  administrator,  are  sufficient  on  which  to  predi- 
cate a  judgment  on  the  bonds. 
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4.  Affeai.  —  Habiclkss  Ebbob  —  EBaoNBovfl 
RuLiROS  ON  Tbial. 

Where  the  evidence  is  sufficient  to  warrant 
tbe  findings -of  fact  made,  and  the  findings  are 
sufficient  to  support  the  judgment  rendered,  er- 
rors intervening  in  the  rulings  of  the  court  oir 
motions  to  make  the  complaint  more  specific,  of- 
on  demurrers  to  the  complaint,  are  not  ground 
for  Eeversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  3,  Appeal  and  Error,  |$  4075-4088;] 

5.  Sake.. 

Where,  in  an  action  by  creditors  of  a  de- 
cedent bti  bonds  given  by  the  administrator  on 
procuring'  orders  to  sell  real  estate  for  the  fail- 
ure of  the  administrator  to  apply  the  proceeds 
to  the  payment  of  debts,  tbe  court  found  that 
the  administrator  had  applied  to  the  payment 
of  debts  before  any  real  estate  was  sold  pay- 
ments made  by  purchasers  in  contracts  executed 
by  decedent,  the  error,  if  any,  in  admitting  evi- 
deiwe  of  the  receipt  of  such  payments,  and  the 
application  of  the  same  to  the  payment  of  debts, 
on  the  ground  that  the  snms  received  were  not 
assets,  was  harmless. 

f  Ifld.  Note. — For  cases  in  jraint,  see  Cent.  Dig, 
vol.  3,   Appeal  and  Error,  (§  4171-4177.] 

6;   AdKINI^TBATOBS  — ASBSTS  — FA'TXENT      ov 

De^ts. 

The  sums  collected  by  the  administrator  on 
contracts  for  the  sale  of  real  estate  executed 
by  decedent,  which  contracts  were  perfected, 
were  a  part  of  the  estate,  and  were  properly  ap> 

Slied  by  the  administrator  to  the  payment  of 
ebts,  and  were  primarily  liable  to  be  so  applied. 

7.  Same— Pbiobities. 

In  a  contest  between  the  sureties  on  tbe 
general  bond  of  aii  administrator  and  the  sure- 
ties on  a  bond  given  on  procuring  an  order  for 
the  sale  of  real  estate,  the  sureties  on  the  gen- 
eral bond  are  entitled  to  insist  that  payments  of 
debts  by  the  administrator  shall  first  be  credited 
to  his  liability  before  any  part  can  be  applied 
as  credits  to  the  fund  arising  from  the  sale 
of  real  estate,  the  personal  estate  being  the 
prinjary  fund  for  the  payment  of  debts. 

8.  Same. 

In  an  action  by  creditors  of  a  decedent  on 
bonds  given  by  the  administrator  on  procuring 
orders  to  sell  real  estate,  it  appeared  that  tbe 
administrator  withheld  the  proceeds,  and  that 
the  administrator  was  tbe  principal  in  an  ot>- 
ligation  to  which  decedent  was  a  surety.  Tbe 
court  allowed  the  administrator  for  his  services 
a  sum  less  than  the  amount  of  such  obligation. 
Held,  that  the  court  properly  provided  tliat  the 
sum  allowed  for  services  should  not  be  allowed 
as  a  credit  to  the  administrator  in  his  account, 
but  should  be  paid  by  bim  on  the  indebtedness 
of  the  estate. 

Appeal  from  Circuit  Court,  Boone  County; 
Joseph  Clay  Laugh,  Special  Judge. 

Action  by  the  state,  on  the  relation  of  Rob- 
ert J.  Ferguson  and  others,  against  Jonathan 
J.  Moore  and  others.  From  a  judgment  for 
relators,  defendants  appeal.  Reversed,  with 
Instructions. 

Ira  M.  Sharp  and  Hawkins,.  Smith  &  Haw- 
kins, for  appellants.  Hlgglns  &  Holloman,  B. 
F.  Ratcllff,  C.  D.  Drear,  Clodfelter  &  Fine, 
Dutch  &  Lougbum,  0.  M.  Zion,  Parr  &  Rogers, 
and  S.  M.  Ralston,  for  appellees. 

RABB,  J.  The  appellant  Jonathan  J.  Moors 
was  duly  appointed  administrator  of  the  es- 
tate of  Willis  Moore,  deceased,  by  the  Boone 
circuit  court  Qu  the  26th  day  of  September, 
1896.  The  relators  filed  and  were  allowed 
claims  against  said  estate,  amounting  ia  the 


>  BeliMTliic  denied.   Transfer  to  Supreme  Court  dealed. 
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aggregate  to  $2,461.30  at  the  time  this  cause 
was  tried  In  the  court  below.  All  of  said 
claims  were  so  allowed  prior  to  the  16th  day 
of  February,  1893.  The  appellant  as  such 
administrator  duly  procured  three  separate 
orders  for  the  sale  of  real  estate,  executing 
bonds  as  required  by  law  upon  the  court's 
granting  each  order;  the  appellant  the  Ameri- 
can Surety  Company  of  New  Tork  becoming 
security  on  the  first  two  bonds,  and  the  ap- 
pellant the  American  Trust  Company  of  Leba- 
non, Ind.,  becoming  surety  on  the  bond  given 
In  procuring  the  last  order.  This  appellant 
afterwards  filing  its  petition  to  be  released 
from  such  bond.  An  order  of  court  was  made 
releasing  said  surety,  and  a  new  bond  given 
by  appellant  Moore,  with  the  appellaut  the 
Banlcers'  Surety  Company  of  Cleveland,  Ohio, 
as  surety  thereon.  The  first  order  of  sale  was 
procured  at  the  September  term,  1898,  of  the 
Boone  circuit  coturt,  and  the  real  estate  sold 
thereunder,  the  administrator  realizing  ?1,- 
673  for  the  same,  all  of  which  came  into  his 
hands  prior  to  the  20th  day  of  June,  1002. 
The  second  order  of  sale  was  made  on  the 
10th  day  of  October,  1898,  and  reaj  estate 
thereafter  sold  by  the  administrator,  on  which 
he  realized  $6,210.81,  all  of  which  was  paid 
to  him  prior  to  October  1,  1901.  The  third 
order  of  sale  was  procured  on  the  31st  day 
of  May,  1902,  and  under  tills  order  the  ad- 
ministrator realized  $575,  all  of  which  was 
paid  prior  to  February  16,  1908.  This  suit 
was  brought  on  the  relation  of  the  creditors 
of  the  estate  upon  the  several  bonds  given  by 
the  appellant  Moore,  as  such  administrator, 
on  procuring  said  orders  to  sell  real  estata 
The  complaint  is  in  four  paragraphs;  one 
being  based  on  the  bond  given  on  procuring 
the  first  order ;  another  on  the  lx>nd  given  to 
procure  the  second  order;  another  on  both 
the  bond  given  to  procure  the  third  order  and 
the  substituted  bond  given  on  the  release  of 
the  surety  in  the  original  bond;  and  the 
fourth  being  a  combination  of  all.  Bach  para- 
graph of  the  complaint  assigns  numerous 
breaches  of  the  bond  sued  on.  The  appellant 
Moore  and  the  American  Surety  Company  of 
New  York  each  filed  motions  to  require  the 
complaint  and  the  breaches  of  the  bond  as- 
signed to  l>e  made  more  specific,  which  motions 
were  overruled,  and  exceptions  reserved.  Ap- 
pellants each  filed  separate  demurrers  to  each 
paragraph  of  the  complaint,  and  to  each 
breach  of  the  bond  assigned  in  each  para- 
graph of  the  complaint,  which  demurrers  were 
overruled.  Answers  were  filed  and  replies 
thereto,  the  cause  submitted  to  the  court  for 
trial,  a  special  finding  of  facts  made,  and  con- 
clusions of  law  stated  thereon,  to  which  each 
appellant  severally  reserved  exceptions.  Ap- 
pellants' several  motions  for  a  venire  de  novo 
were  overruled  and  exceptions  reserved,  and 
appellants'  several  motions  for  a  new  trial 
overruled,  and  separate  Judgment  rendered 
against  the  appellant  Moore  and  the  American 
Surety  Company  of  New  York  on  the  first 
two  bonds  given,  and  against  Moore  and  the 


other  appellants  severally  iqion  Qxe  bonds  ex- 
ecuted by  them.  The  Citizens'  Loan  &  Trust 
Company  of  ILiebanon,  on  its  petition  showing 
that  it  had  been  duly  appointed  administrator 
de  bonis  non  of  the  estate  of  said  Willis 
Moore,  deceased,  was  made  a  party  defend- 
ant, and  the  sums  collected  on  the  Judgment 
rendered  by  the  court  were  directed  to  be 
paid  'to  the  clerk  of  the  coort,  to  be  by  him 
turned  over  to  the  said  admhiistrator  de 
bonis  non  to  be  duly  administered. 

The  only  parties  assigning  errors  here  are 
the  appellant  Moore  .and  the  American  Surety 
Company  of  New  York.  Th^  assign  as  er- 
rors; (1)  The  overruling  of  their  motion  to 
require  the  complaint  to  be  made  more  spe- 
cific. (2)  All  the  rulings  of  the  court  np(xi 
the  several  demurrers  to  the  various  para- 
graphs of  the  complaint,  and  the  several  as- 
signed breaches  of  the  bonds.  (3)  The  conclu- 
sions of  law  stated  by  the  court.  (4)  The 
overruling  of  their  several  motions  for  a 
venire  de  novo,  and  their  motions  for  a  new 
trial.  The  pleadings  in  this  case  are  com- 
plicated and  very  voluminous,  and  contain  a 
vast  amount  of  surplusage.  The  special  find- 
ing is  voliuuinous,  and  to  take  up  the  various 
questions  that  are  raised  in  the  briefs  of 
counsel  and  pass  upon  each  of  them  would  be 
impracticable. 

The  first  and  second  paragraphs  of  the 
complaint  aver  with  sufSclent  certainty  and 
clearness  the  due  appointment  of  appellant 
Moore  as  the  administrator  of  the  estate  of 
Willis  Moore,  deceased;  the  Interest  of  the 
relators  as  creditors;  the  due  execution  of 
the  bonds,  and  the  proceedings  by  said  admin- 
istrator to  sell  real  estate;  the  orders  for 
the  sale  of  the  real  estate,  and  Its  sale  under 
such  orders ;  the  receipt  by  the  administrator 
of  the  proceeds  of  the  sale;  the  fact  tliat  the 
personal  assets  of  the  estate  were  exhausted 
in  the  payment  of  debts  and  liabilities  of  the 
estate,  leaving  the  creditors'  claims  unpaid, 
and  leaving  in  the  hands  of  the  administrator 
funds  derived  from  the  sale  of  the  real  es- 
tate ;  the  fact  that  all  of  the  assets,  real  and 
personal,  of  the  Intestate,  were  reduced  to 
cash;  that  no  claims  were  pending  for  al- 
lowance against  the  estate;  that  the  court 
having  Jurisdiction  of  said  administration  had 
made  an  order  that  the  administrator  settle 
the  estate  and  pay  the  balance  on  hand  for 
distribution  to  creditors  and  heirs  within  10 
days  from  the  2oth  day  of  June,  1904,  re- 
quiring the  said  appellant,  as  administrator 
aforesaid,  to  pay  the  balance  of  said  estate 
in  his  bands  Into  court  within  10  days;  his 
failure  to  do  so,  and  an  order  on  the  27th 
day  of  June,  1904,  removing  him  from  his 
trust;  a  demand  by  the  creditors  upon  the 
appellant  for  the  payment  of  their  claims; 
and  that  the  appellant  Moore  had  neither 
complied  with  the  order  of  the  court  nor  paid 
the  creditors'  claims.  Among  the  breaches  of 
the  bond  assigned  in  each  paragraph  Is  one 
averring  the  failure  of  the  appellant  Moore  to 
apply  the  mon^  arising  from  the  sale  of  the 
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real  estate  to  the  payment  of  the  judgments 
and  cHilms  of  the  relators.  Another  avers 
the  fatlnre  of  the  appellant  Moore  to  comply 
with  the  order  of  the  court'  requiring  him  to 
pay  the  said  moneys  into  court  for  their  U8& 

The  special  flndlntc  of  facta  made  by  the 
conrt,  while  It  contains  a  vast  amount  of  mere 
evideitlary  facts,  does  find  all  the  facts 
with  reference  to  the  appointment  of  the  ad- 
ministrator, the  orders  of  sale  of  real  estate, 
the  filing  of  the  bonds,  and  the  sale  of  the 
land  and  receipt  of  the  purchase  mon^  as 
averred  In  the  complaint,  and  that  on  the 
2Sth  day  of  May,  1908,  the  entire  estate  of 
appellant  Moore's  intestate  had  been  reduced 
to  cash :  that  no  claims  were  pending  for  al- 
lowance against  said  estate;  that  the  court 
then  ordered  the  administrator  to  pay  the 
costs  of  administration,  and  within  10  days 
file  his  final  settlement  of  said  estate  and  pay 
the  balance  remaining  in  his  hands  for  dis- 
trltnitlon  to  the  clerk  of  the  court,  to  be  ap- 
plied to  the  payment  of  claims  filed  and  al- 
lowed against  the  estate,  and  for  distribution 
among  the  heirs  entitled  thereto;  that  the 
relators  In  this  case  were  then  creditors  of 
said  estate,  whose  claims  had  previously  been 
filed  and  allowed ;  tliat  said  appellant  Moore 
failed  to  comply  with  the  said  order  of  court, 
or  to  pay  the  creditors'  claims;  and  that  he 
was  afterwards  removed  by  the  proper  ;order 
of  the  court  from  his  trust  as  such  adminis- 
trator. It  shows  the  amount  of  moneys  re- 
ceived by  the  administrator  from  all  sources, 
and  the  amount  paid  out  by  him  on  legitimate 
claims  against  the  estate,  and  that  he  had  In 
his  hands  at  the  time  of  his  removal  of  funds 
belonging  to  said  trust,  derived  from  the  sale 
of  real  estate,  $3,183.  We  think  that.  It  is 
SDfl^oitly  shown  by  the  finding  that  this 
fond  on  hand  when  the  order  of  the  court 
was  made  upon  the  administrator  to  pay  the 
same  into  court  was  never  paid  either  to  the 
creditors  of  the  estate  upon  their  claims,  or 
paid  into  court,  or  to  the  appellant  Moore's 
RUCcesBor  in  said  trust  The  special  finding  of 
facts  show  that  the  administrator  sold  real 
estate  under  the  third  order  granted  him  up- 
on which  he  realized.  $575,  for  which  there  is 
so  liability  against  the  appellant  the  Ameri- 
can Surety  Company  of  New  York.  There  is 
a  finding  that  $141.58  of  the  funds  in  the 
hands  of  the  administrator  were  funds  aris- 
ing from  the  sale  of  land  under  the  last  order 
ot  sale  made.  There  is  no  question  here  made 
regarding  either  the  misjoinder  of  parties,  or 
of  causes  of  action. 

It  is  a. contention  of  the  appellant  that 
the  complaint  Is  insufficient  and  the  special 
findings  insufficient  to  sustain  the  judgment 
against  the  appellants,  for  the  reason  that  both 
fall  to  show  any  Injury  to  the  appellees  by  rea- 
son of  the  alleged  defalcation  on  the  bond,  that 
it  (ails  to  show  that  the  appellant  Moore  has 
converted  the  assets  of  the  estate  to  his  own 
ose,  or  that  the  appellees  would  be  in  any- 
wise damaged  by  the  alleged  breach  of  the 
bond.    We  think  this  view  caqnot  be  sustain- 


ed. The  complaint  aHeges,  and  the  special 
flndlngB  disclose,  that  the  appellant  Moore, 
although  having  funds  in  his  hands  to  apply 
in  payment  of  the  appellees'  debts,  neglected 
to  make  the  application;  that  he  failed  for 
more  than  two  years  to  comply  with  the  or- 
der of  the  court  to  pay  the  balance  in '  his 
hands  into  court  for  the  use  of  the  appellees 
and  others  entitled  to  the  same,  in  compli- 
ance with  the  order  removing  him  from  his 
trust  It  certainly  can  make  no  difference 
to  the  relators  what  the  appellant  Moore  did 
with  the  money  belonging  to  the  trust  which 
it  was  his  duty  to  apply  to  the  payment  of 
their  debts.  Whether  he  pnt  It  in  bank  in 
his  own  name,  subject  to  his  i>ersonal  check, 
or  made  a  special  deposit  in  his  name  as  ad- 
ministrator. It  was  beyond  their  reach,  and 
could  do  them  no  good.  It  was  not  applied 
In  payment  of  what  the  estate  owed  them, 
and  so  far  as  they  were  concerned  he  might 
Just  as  well  have  invested  the  money  in  his 
private  speculations  as  to  have  put  it  in  bank 
either  in  his  own  name  or  hi  the  name  of  the 
estate.  It  was  a  plain  violation  of  his  duty,  a 
plain  breach  of  his  bond,  injurioulsiy  affecting 
the  creditors  of  the  estate  for  this  adminis- 
trator to  neglect  or  refuse  to  apply  the  mon- 
ey which  he  had  received  on  the  sale  of  these 
lands  made  for  the  express  purpose  of  pay- 
ing the  debts  to  the  payment  of  their  claims; 
and  his  withholding  the  same  after  his  re- 
moval from  his  trust  and  the  order  of  the 
court  requiring  him  to  pay  the  funds  belong- 
ing to  it  into  court  amounted  to  a  conversion, 
and  gave  the  creditors  the  right  to  maintain 
this  action ;  and  the  measure  of  their  re- 
covery is  the  amount  of~fnnds  in  the  admin- 
istrator's hands  at  the  time  the  aqtion  was 
brought  arising  from  the  sale  of  real  estate 
under  the  proceedings  in  which  the  bonds  in 
suit  were  given,  together  with  the  interest 
and  penalty  provided  by  law  in  such  cases. 
The  fact  of  the  failure  of  the  administi'&- 
tor,  on  demand  made  by  the  creditors,  to 
apply  the  funds  in  his  hands  arising  from 
the  sale  of  the  land  In  question  to  the  pay- 
ment of  creditors,  his  failure  to  comply  with 
the  order  of  court  reqidrlng  him  to  pay  the 
funds  Into  court,  are  both  well  assigned 
breaches  of  the  appellant's  bonda  The  spe- 
cial findings  made  by  the  court  sustained 
these  charges,  and  the  judgment  rendered 
by  the  court  is  predicated  solely  upon  them. 
These  facts  are  clearly  set  forth  in  the  special 
findings,  and  are  sufficient  upon  which  to 
predicate  a  judgment  and  warrant  the  action 
of  the  court  in  overruling  appellants'  motion 
for  a  venire  de  novo.  If  the  evidence  is  suf- 
ficient to  warrant  the  findings  of  fact,  no 
reversible  error  intervened  in  the  rulings  of 
the  court  made  upon  the  sevral  motions  to 
make  the  complaint  more  specific,  or  on  the 
several  demurrers  to  the  complaint,  and  the 
various  breaches  of  the  bond  assigned.  While 
there  is  a  special  finding  to  the  effect  that 
on  the  25th  day  of  May,  1903,  the  appellant 
Moore^  as  administrator,  had  In  his  hands 
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of  assets  of  said  estate  derived  from  the  sale 
of  lands  the  sum  of  $3,444.25,  and  that  there- 
after he  paid  out  of  said  fund  $261.52,  leav- 
ing a  balance  of  $3,183  unaccounted  for,  yet 
other  special  findings  show  that  the  total 
amount  the  administrator  received  of  person- 
alty from  all  sources  was  $2,083.66,  and  the 
total  amount  of  cash  received  by  him  from 
the  sale  of  lands  made  in  said  case  was  $8,- 
468.02,  making  a  total  of  $10,551.68  of  gross 
receipts,  from  which  the  special  findings 
show  the  administrator  paid  out  on  legithnate 
chat^es  and  expenses  against  the  estate  the 
sum  of  $7,434.78,  which  left  a  balance  in  bis 
bands  of  $3,116.90.  The  special  findings  dis- 
close that  of  the  $7,434.78  of  claims  and 
liabilities  of  the  estate  paid  by  the  adminis- 
trator $7,063.86  of  the  same  was  paid  out  of 
the  personal  estate  and  the  funds  derived 
from  the  sale  of  lands  under  the  first  two 
orders,  and  that  $370.92  of  the  same  was  paid 
out  of  the  funds  arising  from  the  sale  of 
lands  on  all  three  orders;  that  at  the  time 
the  lands  were  sold  under  the  last  order  of 
court  directing  the  sale  of  lands  there  re- 
mained in  the  hands  of  the  administrator  of 
the  funds  arising  from  sales  under  the  first 
two  orders  $2,812.82,  and  to  this  fund  was 
added  the  funds  arising  from  the  last  sale, 
$575,  making  a  total  amount  in  the  adminis- 
trator's hands  of  $8,387.82 ;  that  these  funds 
were  commingled  together,  and  from  them 
the  $370.92  of  liabilities  against  the  estate 
paid.  The  evidence  shows  that  prior  to  the 
death  of  the  intestate  he  had  sold  certain 
tracts  of  real  estate  to  different  parties  upon 
written  contracts  of  sale;  that  these  con- 
tracts by  their  terms  provided  for  the  pay- 
ment of -the  purchase  price  In  monthly  in- 
stallments, and  upon  the  completion  of  the 
payment  the  purchaser  was  entitled  to  a 
deed  of  conveyance,  and  provided  that  in 
case  of  a  failure  on  the  part  of  the  purchaser 
to  comply  with  the  terms  of  the  contract  the 
contract  would  become  void,  and  the  pay- 
ments made  under  It  should  be  treated  as 
rent.  Upon  these  contracts  the  administrator 
received  from  two  of  the  parties  holding  the 
same  the  sum  of  $115.86,  which  the  special 
findings  show  was  received  by  the  adminis- 
trator and  by  him  applied  in  payment  of 
debts  against  the  estate  before  any  lands 
were  sold.  The  parties  holding  these  con- 
tracts forfeited  the  same,  released  all  their 
claims  upon  the  premises  to  the  estate,  and 
the  lands  were  afterwards  sold  by  the  admin- 
istrator to  pay  debts  under  one  of  the  orders 
procured  by  him.  There  was  also  received 
by  the  administrator  under  these  contracts 
the  further  sum  of  $1,028.65  from  purchasers 
who  did  carry  out  their  contracts,  and  in 
whom  the  legal  title  fo  the  lands  they  had 
purchased  was  afterward  perfected  by  prop- 
er proceedings  for  that  purpose  but  which 
proceedings  were  not  had  until  after  the 
lands  had  been  sold  by  the  administrator  and 
a  large  portion  of  the  purchase  money  re- 
ceived, and  until  after  a  considerable  portion 


of  the  debts  had  been  paid.  But  the  court 
found,  and  the  evidence  Justified  the  find- 
ing, that  all  but  $266.60  of  the  money  so  re- 
ceived by  the  adtiilniatrator  was  by  him  ap- 
plied in  payment  of  the  debts  of  the  estate, 
and  that  $266.60  of  said  mon^  was  received 
by  the  administrator  and  by  him  intermingled 
with  the  funds  arising  from  the  sale  of  lands 
under  the  first  two  orders  of  the  court. 

It  is  earnestly  contended  by  the  appellant 
that  the  court  erred  in  admitting  in  evidence 
the  receipt  of  said  money  by  the  adminis- 
trator, or  any  evidence  of  Its  application  to 
the  payment  of  debt&  It  is  insisted  that  the 
moneys  received  from  this  source  were  not 
assets  in  the  hands  of  the  administrator  that 
could  be  legitimately  or  properly  applied  to 
the  payment  of  debts;  that  they  were  rents 
that  went  to  the  heirs,  or  at  least  that  the 
$115.86  were  rents  and  not  assets  of  the  es- 
tate; and  that  the  $1,028.65  could  not  be  re- 
garded as  assets  of  the  estate  until  the  cob- 
tract  for  the  purchase  of  the  property  had 
been  perfected.  We  think  the  appellants* 
contention  in  this  respect  cannot  be  sustain- 
ed. The  finding  of  the  court  that  the  $115.8S 
was  received  by  the  administrator  and  ap- 
plied to  the  payment  of  the  debts  before  any 
lands  were  sold  would  render  It  Immaterial 
whether  they  were  legitimate  assets  of  the 
estate  or  not,  even  thou{^  they  belonged  to 
the  heirs  and  not  to  the  administrator.  They 
were  in  fact  applied  to  the  payment  of  debts, 
and  satisfied  the  debts,  and  the  debts  they 
paid  had  no  existence  when  the  funds  aris- 
ing from  the  sale  of  lands  came  Into  the  ad- 
ministrator's hands.  In  the  case  of  Cooper 
V.  Cooper,  21  Ind.  124,  the  Supreme  Court 
has  decided  that  where  a  contract  for  the 
sale  of  land  is  made,  and  the  seller  dies,  and 
the  sale  is  completed  after  death,  the  pur- 
chase money  collected  by  ithe  administrator 
becomes  a  part  of  the  personal  estate  of  the 
deceased.  Under  this  authority,  which  we 
think  applies  here,  the  sums  collected  by  the 
appellant  Moore  from  parties  holding  con- 
tracts with  his  intestate  for  the  sales  of 
real  estate  which  were  perfected  were  a 
part  of  the  assets  of  the  estate,  and  were 
properly  applied  by  him  to  the  payment  of 
debts,  and  were  primarily  liable  to  be  so  ap- 
plied. The  personal  estate  is  the  primary 
fund  out  of  which  debts  are  to  be  paid,  and 
in  a  contest  between  the  sureties  upon  the 
general  bond  given  by  an  administrator  of  an 
estate  and  the  sureties  upon  the  bond  of 
such  administrator  given  upon  procuring  an 
order  for  the  sale  of  real  estate  the  sureties 
on  the  general  bond  would  be  entitled  to  In- 
sist that  payments  made  by  the  adminis- 
trator upon  debts  and  legitimate  expenses  of 
administration  should  first  be  credited  to  hla 
liability  before  any  part  could  t>e  applied  as 
credits  to  the  fund  arising  from  the  sale  of 
real  estate.  In  the  case  of  Yost  y.  State  ez 
rel.,  80  Ind.  364,  the  court  say  in  reference 
to  the  liabilities  of  the  sureties  on  the  gen- 
eral bond  of  a  guardian  and  his  bond  given 
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iipon  the  procuring  of  an  order  to  sell  real 
estate:  "If  the  evidence  of  accountliag  falls 
to  show  of  which  fund  the  guardian  was  In 
default,  the  condition  of  each  bond  Is  broken 
to  the  extent  of  the  defalcation,  and  the 
platntlfT  was  entitled  to  recover  the  whole 
sum  of  whichever  set  of  bcHidsmen  she 
should  choose  to  sue."  In  this  case  we  think 
the  court  was  fully  Justified  In  finding  that^ 
the  liabilities  of  the  estate  paid  out  by  the* 
administrator  were  paid  by  hlm'ont  of  the 
fund  derived  from  the  personal  estate,  and 
not  that  which  was  received  by  him  from  the 
real  estate,  and  that  the  sureties  on  the  real 
estate  bonds  are  entitled  to  no  credit  on  ac- 
count of  such  payments,  and  for  the  pur- 
pose of  showing  the  condition  of  the  estate 
and  meeting  the  claims  made  by  the  appel- 
lant the  American  Surety  Company  of  New 
York  to  credits  as  against  the  funds  de- 
rived from  the  sale  of  real  estate  under  the 
bonds  Ihey  had  executed.  It  was  competent  to 
prove  both  the  receipt  of  the  money  and  Its 
application  to  the  payment  of  debts,  and  its 
being  intermingled  with  the  real  estate  fund. 
Another  question  Is  presented  for  our  de- 
cision by  the  record.  It  appears  from  the 
evidence  and  special  findings  that  among  the 
liabilities  against  said  estate  were  obligations 
amonnting  to  over  $1,000,  upon  which  the 
administrator  himself  was  principal  and  the 
intestate  was  surety.  The  court  made  an  or- 
der allowing  the  appellant  Mioore  $600  for 
his  services,  but  providing  that  said  sum 
should  not  be  allowed  as  a  credit. to  him  in 
his  account,  but  should  be  paid  by  him  upon 
the  indebtedness  of  the  estate.  It  is  claimed 
on  the  part  of  the  appellant  that  this  was 
an  error,  that  the  court  had  no  power  or 
authority  to  make  such  an  order,  and  that 
the  appellant  Moore  and  his  sureties  were  en- 
titled to  a  credit  for  the  amount  of  said  al- 
lowance against  the  sum  in  Moore's  hands. 
Upon  this  question  we  think  the  appellant 
cannot  be  sustained.  As  between  the  estate 
and  the  appellant  Moore  these  debts  were 
Moore's  debts,  and  should  be  paid  by  him, 
and,  had  he  performed  bis  duty  as  adminis- 
trator and  paid  the  debts,  and  then  come  into 
court  asking  to  be  allowed  as  a  credit  on  his 
accounts  for  the  payment  of  the  debt,  and  a 
credit  also  for  his  services,  the  court  could 
clearly  have  set  oft  as  against  any  claim  that 
was  due  him  from  the  estate  an  amount  of 
money  eqnal  to  snch  claim  that  the  estate 
bad  paid  as  his  surety.  It  has  frequently  been 
held,  and  never  denied,  that  in  the  distribu- 
tion of  the  estate  of  a  decedent  any  indebt- 
edness dne  from  an  heir  of  the  estate  to  the 
estate  may  be  set  off  against  such  heir's  dis- 
tributive share,  and  the  fact  that  the  money 
would  be  due  to  Moore,  the  administrator,  on 
account  of  services  rendered.  It  6eems  to  us 
would  make  no  better  case  for  him  than  if 
it  was  due  him  as  an  heir.  If  he  were  not 
the  administrator,  and  owed  the  estate,  and 
had  a  claim  against  the  estate,  It  would  be 
tbe  daty  of  the  court  to  require  that  a  set-off 


be  made  between  tbe  demands,  and  we  think 
this  rule  applies  in  this  case,  and  that  what 
the  court  did  was  substantially  to  set  off  the 
appellant's  claim  for  services  against  his 
obligation  to  the  estate,  and  nothing  more. 
It  was  equitable,  just,  and  right  that  this 
should  be  done. 

The  special  findings  disclose  that  on  the 
13th  day  ot  June,  1903,  the  date  at  which  the 
appellant  Moore  filed  his  new  bond  under  the 
third  order  to  sell  real  estate  and  released 
the  sureties  on  tbe  original  bond  the  appel- 
lant them  had  In  his  hands  of  the  funds  be- 
longing to  said  trust,  the  sum  of  $1,000.  The 
court,  among  numerous  other  findings,  found 
that  $78.08  of  the  principal  of  the  balance  re- 
maining unaccounted  for  by  said  adminis- 
trator were  mcmeys  that  came  into  the  ad- 
mtnlstrator'B  bands  from  the  sale  of  real  es- 
tate under  the  bonds  executed  by  the  Amer- 
ican Trust  Company  of  Lebanon,  and  that 
$63.00  of  the  principal  of  the  balance  nnac- 
connted  for  was  money  that  came  into  the 
hands  of  tbe  administrator  from  the  sale  of 
real  estate  in  the  proceedings  in  which  the 
Bankers'  Surety  Company's  bond  was  given. 
While  these  are  findings  made  by  the  court, 
they  are  In  effect  conclusions  from  facts  that 
are  found,  and  these  facts  are,  as  the  court 
has  already  shown,  the  exact  amount  of 
money  that  did  come  Into  the  administrator'a 
hands  derived  from  the  sale  of  real  estate  un- 
der all  of  the  orders  of  tbe  court,  and  the 
sums  that  were  paid  out  of  the  funds  aris- 
ing from  these  sales.  We  think  the  special 
and  specific  findings  disclosing  the  amount 
of  moneys  received  and  the  amount  paid  out 
by  the  administrator  are  controlling,  and 
override  the  conclusion  of  the  court  that  but 
$78.08  and  $63.50  remained  in  tbe  admlniS' 
trator's  hands  of  the  funds  arising  from  the 
sales  made  under  the  la^t  order  of  tbe  court 
We  think  that  under  the  showing  made  that 
the  appellant  the  American  Surety  Company 
of  New  York  was  entitled  to  have  applied  as 
a  credit  upon  their  liability  83%  per  cent  of 
the  <pi370.92  paid  out  by  the  administrator  on 
just  charges  against  said  estate  subsequent 
to  the  receipt  by  the  administrator  of  the 
proceeds  of  the  sale  of  lands  made  under 
Uie  last  order  of  court,  and  that  the  sureties 
upon  the  two  bonds  given  to  secure  the  pro- 
ceeds of  the  last  sale  were  entitled  to  be 
credited  with  16%  per  cent  of  said  sum  so 
paid  out  by  the  administrator,  which  would 
leave  at  the  date  when  the  funds  should  have 
been  paid  Into  court  June  6,  1903,  as  found 
by  the  court  due  from  the  appellant  Moore 
and  the  American  Surety  Company  ot  New 
York  upon  the  first  two  bonds  given  for  the 
sale  of  real  estate  $2,603.10,  and  due  from 
Moore  and  the  sureties  upon  tbe  two  several 
bonds  given  on  procuring  the  last  order  of 
sale  $513.80,  and  that  as  between  the  sure- 
ties on  the  bonds  given  to  procure  tbe  last 
order  of  sale  the  sureties  on  the  first  bond 
the  American  Trust  Company  of  Lebanon, 
Ind.,  was  liable  for  $200.39,  and  the  Bankers' 
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Surety  Company  of  Clereland,  Ohio,  was 
liable  for  $313.41,  and  upon  these  several 
sums  the  respectlye  parties  would  be  liable 
for  6  per  cent  Interest  and  a  penalty  of  10 
per  cent,  added  thereto,  as  provided  by  the 
statute. 

Tlie  court  stated  as  Its  conclusions  of  law 
upon  the  findings  made  that  "the  plaintiff 
was  entitled  to  a  Judgment  against  Jonathan 
Moore,  as  principal,  for  the  sum  of  $3,984.97; 
that  the  plaintiff  was  entitled  to  a  Judgment 
against  the  American  Surety  Company  of 
New  Tork,  as  surety,  for  the  sum  of  $3,810.&1; 
that  the  plaintiff  was  entitled  to  a  Judgment 
against  the  American  Trust  Company,  as 
'  surety,  for  the  sum  of  $95.43,  and  against  the 
Bankers'  Surety  Company  of  Cleveland,  Ohio, 
tor  the  sum  of  $78.90."  Exceptions  were  re- 
served to  these  conclusions  of  law  stated  by 
the  court  We  think  the  court  erred  In  its 
conclusions  fixing  the  liability  of  these  several 
sureties  upon  these  bonds. 
•  The  cause  is  reversed,  with  Instructions  to 
the  court  below  to  restate  its  conclusions  of 
law  In  conformity  with  this  decision. 

COMSTOCE,  .  MTERS,  HABLBT.  and 
WATSON,  JJ.,  concur.  ROBT,  0.  J.,  not 
participating. 

{/a  Ind.  App.  67S) 

ORBEN  et  aL  v.  PBLTON  et  al.  (No.  «,U4.)x 

(Appellate  Court  of  Indiana.    March  81.  1908.) 

1.  COBPOBATIONS  —  BT-LaWB     AS     NOTICI    TO 

Stockroldebs. 

By-laws    of   a    corporation,    which   It   has 

g>wer  to  pass  under  toe  express  provislooi  of 
urns'  Ann.  St  1901,  t  3425,  are  of  themselves 
sufficient  notice  to  all  stockholders. 

J  Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
.  12,  Corporations,  |  159.J 

2.  SaUE  —  DiBECTOBB  —  RiOHT  TO  COIIPEIfSA- 

noN. 

Directors  of  a  private  corporation,  while 
performing  the  duties  pertaining  to  Aeir  office, 
as  defined  by  the  charter,  by-laws,  or  custom, 
are  not  entitled  to  any  salary  or  other  compen- 
sation in  ttie  almence  of  an  express  promise  or 
agreement  for  compensation,  and  hence  they  can- 
not fix  their  own  salaries,  unless  eipre-ssly  au- 
thorized by  the  charter  or  stockbolders  to  do  so. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §g  1334-1846.] 

8.  Same  —  FixiRo  Dibegtobs'  Coupersatior 
BT  Bt-Lawb. 

The  affairs  of  a  corporation,  including  the 
salaries  of  its  officers,  are  a  proper  subject  of 
regulation  by  the  by-laws,  and  the  corporation 
may  by  such  means  tlirough  its  stockholders  en- 
ter into  an  express  contract  to  pay  a  salary 
or  other  compensation  to  its  directors  when 
done  without  fraud. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  {§  1334-134<S.] 

4.  Same  —  Corpobatb  Powebs— Reaborablb- 
RE8S  or  Contbaois— POWEB  ov  CoxntTs  TO 
Review. 

Where  the  members  of  a  private  corpora- 
tion agree  that  a  particular  rule  is  reasonable, 
and  It  is  not  unlawful  as  immoral  or  criminal, 
courts  will  not  set  it  aside  because  they  deem 
It  unreasonable,  but  will  give  effect  to  it  as  a 
private  contract ;  and  hence  the  court  will  not 
pass  on  the  question  whether  an  amendment 
to   the   constitution    of  a   private   corporation 


giving  the  directors  authority  to  fix  its  officers' 
salaries  is  reasonable  or  unreasonable. 

[E!d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §g  1534-1346.] 

6.  Same— By-Laws— Ahenomeni—Nbcebsabt 
Vote. 

Where  there  is  no  special  provision  to  the 
contrary,  the  stockholders  attending  a  regularly 
convened  meeting,  though  a  minority  of  the 
number  and  representing  only  a  minority  of  the 
stock,  constitute  a  quorum,  and  may  express  tlie 
corporate  will ;  and  hence,  where  the  by-laws  of 
a  corporatitta  provided  that  the  by-laws  might 
be  amended  by  a  vote  of  two-thirds  at  any 
regular  or  special  meeting  of  the  company,  an 
affirmative  vote  of  two-thirds  of  the  entire  stock 
of  the  corporation  was  not  necessary  to  effect 
their  amendment,  but  an  affirmative  vote  of 
two-thirds  of  the  stock  represented  at  the  meet- 
ing was  sufficient 

6.  Same— Right  of  DrBEcroBS  to  Vote  Wher 

IRTEBESTED. 

Directors  of  a  corporation  are  not  precluded 
from  voting  as  shareholders  on  the  question  of 
directors'  salaries,  merely  because  they  have  a 
personal  interest  in  the  question. 

[E!d.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.   12,  Corporations,   {{   1334-1346.] 

7.  Associatiors— Bt-Lawb— Adoptior— Pow- 
EB  or  Ooubt  to  Review. 

While  the  courts  have  no  visltorial  power 
to  determine  whether  the  by-laws  of  a  voluntary 
association  are  reasonable  or  unreasonable,  they 
may  determine  whether  they  have  l>een  adopted 
by  the  rule  agreed  upon  by  the  members  of  the 
association. 

8.  CoBPOBATioRS  —  Cortbacis  —  Fbaud  or 

MiROBITT   STOCKHOLnEBS. 

The  adoption  or  affirmance  of  a  contract 
or  allowance  made  by  the  directors  or  a  ma- 
jority of  the  stockbolders  of  a  corporation,  where 
Drought  about  by  unfair  means,  or  where  il- 
legal, fraudulent  or  oppressive  toward  minority 
stockholders,  may  be  set  aside  by  a  court  of 
equity :  and  hence  a  court  of  equity  would  have 
the  right  to  interfere  if  the  directors  or  officers 
shonld  appropriate  the  income  of  the  corporation 
to  the  payment  of  salaries,  thereby  depriving 
the  stockholders  of  reasonable  dividends  and 
placing  the  corporation  in  danger  of  insolvency. 
0.  Same— Voidable   Oortbaotb— Fixiho   Di- 

BECTOBS'    SALABIES. 

The  action  of  the  directors  of  a  corporation 
fixing  the  salary  of  a  president  or  director  for 
personal  services  in  the  general  management  of 
the  company's  business  is  voidable  as  against 
any  dissentient  stockholder  promptly  applying 
for  relief. 

iEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  12.  Corporations,  §{  1334-1346.] 

10.  Receivebs— Gbottrds  fob  Appoirtmert. 

A  receiver  should  be  appointed  in  cases  of 
actual  wrong,  injustice,  and  injury  In  the  man- 
agement of  any  business. 

11.  COBPORATIONS  — Tbial— Vebdict — Sfeciai, 
Findings — Pdbpose. 

The  office  of  a  special  finding  Is  to  find  the 
facts  essential  to  support  the  judgment,  and.  the 
finding  should  be  as  a  fact  and  not  as  an  in- 
ference; and  hence  a  special  finding  of  facta 
that  the  services  of  directors  in  a  corporation 
were  reasonably  worUi  $250  was  not  sufficient 
to  warrant  conclusions  of  law  that  the  direc- 
tors should  repay  to  the  corporation  that  part 
of  their  salaries  which  was  in  excess  of  that 
snm,  on  the  ground  that  the  salaries  were  unrea- 
sonable, but  the  finding  to  be  sufficient  should 
have  been  that  the  salaries  were  unreasonable 
or  unfair. 

Appeal  from  Circuit  Court,  Rush  County; 
Will  M.  Sparks,  Judge. 

Proceedings  by  Chester  F.  Felton  and  oth- 
ers, stockholders,  against  Thomas  M.  Qreea 


*  Rebearliig  denied.    Transfer  to  Bupmns  Court  danlsd. 
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and  others,  directors,  of  a  corporation,  for 
tlie  appointment  of  a  receiver,  etc.  From 
tbe  Judgment,  defendants  appeaL  Reversed, 
with  instructions. 

Watson,  Titsworth  &  Green  and  Smith, 
Cambem  &  Smith,  for  appellants.  Megee  & 
ElpUnger  and  J.  O.  niomas,  for  appellees. 

COM'STOCK,  J.  Appellees  were  plaintiffs 
and  appellants  defendants  below.  The  com- 
plahit  was  In  one  paragraph,  and  allied  In 
substance  that  the  People's  Natural  Gas  Com- 
pany Is  a  corporation,  of  which  appellants 
became  directors  August  1,  1899;  that  the 
capital  sto<&  is  divided  into  198  shares  of 
$100  each,  the  appellants  owning  112  and 
appellees  10  or  more  shares ;  that  appellants 
conspired  together  for  the  purpose  of  de- 
frauding the  other  stockholders  and  render- 
ing the  stock  worthless,  while  electing  them- 
selyes  directors,  by  obtaining  possession  of 
all  the  books  and  papers  of  the  corporation, 
by  fraudulently  appropriating  to  their  own 
me  money  of  the  corporation  that  was  not 
doe  or  owing  to  them,  by  fraudulently  In- 
creasing their  salary  as  directors  on  August 
6,  1901,  from  $75  per  year  to  $200  per  year, 
by  fraudulently  re-electing  themselves  di-. 
rectors  on  August  4,  1902,  and  fixing  their 
salaries  at  $200  per  year,  by  fraudulently  re- 
electing themselves  directors  on  August  3, 
1903,  and  fixing  their  salaries  at  $400  per 
year  and  free  gas,  which  respective  sums 
were  greatly  in  excess  of  the  value  of  their 
services,  by  falling  and  refusing  to  dig  any 
wells,  thereby  rendering  appellees'  stoclc 
worthless,  by  taking  all  of  the  Income  of 
said  corporation  derived  from  the  sale  of  gas, 
illegally  converting  the  same  to  their  own 
use,  and  by  refusing  to  keep  said  gas  plant 
In  good  repair  and  to  furnish  an  adequate 
supply  of  gas.  It  asks  that  a  receiver  be  ap- 
pointed for  the  corporation,  with  Instructions 
to  take  charge  thereof  and  drill  enough  wells 
to  supply  the  customers  of  the  company  with 
gas,  and  that  the  appellants  be  required  to 
pay  such  sums  as  may  be  found  due  from  each 
of  them  on  account  of  moneys  of  said  corpora- 
tion which  were  unlawfully  taken  by  them 
and  for  the  gas  used  by  each  of  them.  Ap- 
pellants answered  In  four  paragraphs;  the 
second  being  a  general  denial.  A  demurrer 
for  want  of  facts  was  sustained  to  the  first, 
third,   and  fourth   paragraphs  of  answer 

The  couft  made  a  special  finding  of  facts, 
substantially  as  follows:  The  People's  Nat- 
ural Gas  Company  was  organized  August  5, 
1890.  On  the  lltb  day  of  the  same  month 
tlie  stockholders  duly  passed  the  following 
by-law:  "The  secretary,  treasurer,  and  di- 
rectors shall  receive  such  compensation  for 
services  rendered  as  shall  be  equitable  and 
just"  And  on  the  same  day  passed  the  fol- 
lowing by-law:  "This  constitution,  except  the 
provision  for  increasing  tbe  schedule  of  pri- 
ces to  consumers,  may  be  amended  by  a  vote 
of  two-ttairds  at  any  regular  or  special  meet- 


ing of  the  company,  provided  that  notice  of 
said  special  meeting  has  been  posted  In  the 
office  of  the  secretary  at  least  three  weeks 
I>efore  the  same  is  held."  That  afterwards, 
on  August  7,  1899,  the  stockholders  duly 
passed  a  by-law,  fixing  the  salary  of  the  di- 
rectors at  $75  per  year.  That  afterwards, 
at  the  annual  meeting  of  the  stockholders 
August  6,  1900,  the  following  notice  was  giv- 
en: "Notice  is  hereby  given  that  a  special 
meeting  of  the  People's  Natiural  Gas  Com- 
pany will  be  held  at  the  office  of  the  com- 
pany, 223  Morgan  street,  RushvlUe,  Ind.,  on 
Monday  evening,  August  27,  1900,  at  7:30 
p.  m.,  for  the  purpose  of  voting  on  the  fol- 
lowing amendment  to  the  constitution,  {  1, 
art.  18,  viz.:  The  secretary,  treasurer,  and 
directors  of  this  company  shall  be  entitled 
to  such  com];>enBatlon  for  their  services  as 
may  be  fixed  from  year  to  year  by  a  ma- 
jority vote  of  the  board  of  directors  at  a 
regular  meeting  of  the  board.' "  That  on  the 
27th  day  of  August,  1900,  the  stockholders 
met  at  the  time  and  place  specified  in  said 
notice,  and  section  1,  art  18,  of  the  consti- 
tution, was  amended  to  read  as  follows,  to 
wit :  "The  secretary,  treasurer,  and  directors 
of  this  company  shall  be  entitled  to  such 
compensation  for  their  services  as  may  be 
fixed  from  year  to  year  by  a  majority  vote 
of  the  board  of  directors  at  a  regular  meet- 
ing of  the  board."  That  at  said  meeting 
89%  shares  were  represented  and  present, 
and  only  that  number,  all  of  which  voted  for 
said  amendment,  and  no  stockholder  other 
than  the  ttoard  of  directors  was  present. 
That  on  August  5,  1901,  at  tbe  annual  meet- 
ing of  the  stockholders,  the  appellants  were 
duly  elected  directors  of  said  company,  and 
on  the  same  day  said  directors  fixed  the 
compensation  of  each  of  the  directors  at  $200 
per  year.  That  they  each  received  $200  for 
their  services  for  the  year  ending  August  5, 

1902,  and  at  the  annual  meeting  of  the  stock- 
holders on  August  6,  1902,  appellants  were 
duly  re-elected  directors  of  said  company 
and  were  paid  $200  for  their  services  for  the 
year  ending  August  6,  1903,  and  on  the  3d 
day  of  August,  1908,  the  appellants  were 
again  duly  re-elected  directors  of  said  com- 
pany.    That   on   the  25th   day  of   October, 

1903,  said  directors  held  a  regtilar  meeting 
of  said  board  at  the  office  of  the  company 
and  fixed  tbe  compensation  of  each  of  the  di- 
rectors at  $400  per  year  and  free  gas  in  their 
dwelling  houses  for  the  year  ending  Au- 
gust 3,  1904.  That  all  of  said  by-laws  and 
amendments  thereto  were  duly  recorded  on 
the  proper  record  book  of  said  company. 
Said  directors  were  each  paid  and  received 
the  sum  of  $200  on  the  25th  day  of  October, 
1903,  and  on  the  2l8t  day  of  December,  1903, 
they  each  received  a  further  sum  of  $200  as 
and  for  their  salary  as  directors  for  the 
year  ending  August  3,  1904.  The  value  of 
gas  used  by  the  directors  for  the  year  end- 
ing August  1,  1904,  is  as  follows:  Thomas 
M.  Green,  $64;   Frank  O.  Hackleman,  $85; 
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WUilam  B.  Havens,  $80;  Robert  A.  Innls, 
$85 ;  Alfonso  U  Rlggs,  $75.  None  of  the  ap- 
pellants bas  ever  been  paid  or  received  or 
converted  to  their'  own  nse  any  money  or 
anything  of  valne  belonging  to  said  company, 
except  In  payment  of  their  salaries  as  fixed  by 
them  In  the  manner  above  set  forth,  and  none 
have  received  any  money  as  salary  or  other- 
wise since  the  3d  day  of  August,  1904,  and 
that  no  money  has  been  paid  out  of  the  treas- 
ury of  said  company,  except  in  payment  of 
legal  obligations  of  said  company.  That  all 
of  the '  stockholders  of  said  company  have 
bad  Constructive  notice  of  the  payment  to 
said  directors  of  the  salaries  above  set  forth, 
and  made  no  protest  thereto  ontii  a  few  days 
prior  to  the  bringing  of  this  suit  That  no 
conspiracy  was  ever  entered  Into  by  said  de- 
fendants to  have  themselves  elected  directors, 
nor  was  there  any  conspiracy  of  any  kind 
ever  entered  Into  by  them  for  the  purpose 
t>f  defrauding  any  of  the  stockholders  of  the 
company,  or  for  the  purpose  of  rendering 
the  value  of  the  stock  of  said  company  less 
valuable.  That  the  books  and  records  of  the 
company  have  at  all  times  been  open  to  the 
Inspection  of  any  stockholder.  That  no  stock- 
holder has  been  prevented  from  inspecting 
them.  That  said  defendants  have  not  re- 
fused to  drill  new  wells,  but  have  leased  new 
ground  to  drill  wells,  and  drilled  enough 
Wells  to  supply  their  patrons  with  a  suffi- 
cient supply  of  gas,  and  have  at  all  times 
k^t  the  wells,  pipe  lines,  and  regulators  of 
said  (Company  in  good  condition,  and  have 
furnished  good  service  to  the  patrons  of  said 
compahy.  That  when  defendants  wei*  elect- 
ed dlr-ectors  of  said  company  the  same  was 
in  debt  $3,000,  and  had  $2,603.11  delinquent 
accounts.  That  they  have  collected  said  ac^ 
counts,  paid  eatd  Indebtedness,  paid  out  for 
meters  $3,226,  for  extension  of  lines  $4,634.- 
97,  for  driUlng  wells  $16,456.97,  for  leases 
$3,320.56,  and  have  paid  dividends  to  the 
stodibolders  as  follows:  For  the  year  1901 
$7,220,  or  40  per  cent  on  the  capital  stock;- 
for  the  year  1902  $5,940,  or  30  per  cent,  on 
the  capital  8to<^;  for  the  year  1903  $3,960, 
or  20  per  cent,  on  the  capital  stock ;  for  the 
year  1904  $5,940,  or  30  per  cent,  on  the  capi- 
tal stock ;  and  from  August  4,  1904,  to  this 
date.  $3,960,  or  20  per  cent,  on  the  capital 
stock.  It  Is  found  that  the  company  is  not 
Indebted  to  any  one  and  has  cash  on  hand 
$1,124.64;  that  the  gross  Income  for  the 
company  In  the  year  1901  was  $14,336,  for 
1902  $13,025,  for  1903  $11,000,  for  1904  $11,- 
000,  and  for  the  year  ending  August,  1905, 
will  be  $11,000 ;  that  the  services  of  the  de- 
fendants as  directors  of  said  company  from 
August  1.  1901,  to  Angnst  3,  1903,  are  rea- 
sonably worth  $250.  As  conclusions  of  law 
the  court  found:  First.  That  the  plaintiffs 
are  not  entitled  to  have  a  receiver  appointed 
for  said  company.  Second.  That  they  are 
entitled  to  Judgment  in  their  favor  for  the 
use  of  said  corporation,  as  follows :  Against 
Thomas  M.  Green  $214;  against  William  E. 


Havens  $230;  against  Frank  6.  Backleman 
$235;  against  Alfonso  L.  Rlggs  $225;  against 
Robert  A.  Innls  $235.  Third.  That  plalntifTs 
are  entitled  to  have  the  amounts  above  speci- 
fied paid  by  the  respective  parties  as  above 
set  forth  into  the  treasury  of  said  corpora- 
tion  for  the  use  and  benefit  of  said  corpora- 
tion, and  rendered  Judgment  against  appel- 
lants thereon. 

The  appellants  excepted  to  the  second  and 
third  conclusions  of  law.  The  appellant  cor- 
poration had  power  to  pass  by-laws  (Bums' 
Ann.  St.  1901,  8  3425),  and  by-laws  themselves 
are  sufficient  notice  to  all  stockholders,  and 
no  further  notice  is  necessary.  1  Morawetz, 
Private  Corporations,  §  479;  Supreme  Lodge 
K.  of  P.  V.  Knight,  117  Ind.  489,  20  N.  E. 
479,  3  L.  R.  A.  409.  Directors  of  a  private 
corporation,  while  performing  the  duties  per- 
taining to  their  office,  as  defined  by  the  char- 
ter, by-laws,  or  custom,  are  not  entitled  to 
any  salary  or  other  compensation  In  the  ab- 
sence of  an  express  promise  or  agreement 
for  compensation.  Clark  &  Marshall,  Private 
Corporations,  p.  2050.  The  regulation  of  the 
affairs  ot  the  company  and  the  salaries  of  the 
officers  is  a  proper  subject  of  by-laws,  within 
the  power  of  stockholders.  "Such  corporation 
may  enter  Into  an  express  contract  to  pay  a 
salary  or  other  compensation  to  Its  directorSL 
Such  salary  must  be  fixed  without  fraud. 
and  by  the  proper  authority.  The  directors 
cannot  fix  their  own  salaries,  unless  express- 
ly authorized  by  the  charter  or  by  the  stock- 
holders to  do  so.  Clark  &  Marshall,  Private 
Corporations,  2059,  citing  In  re  Newman 
(18^)  1  Ch.  Dlv.  li.  R.  674;  Jones  v.  Morrison, 
31  Minn.  140, 10  N.  W.  854 ;  Copeland  v.  Man- 
ufacturing Co.,  47  Hun  (N.  Y.)  235;  Gardner  v. 
Bntler,  30  N.  J.  Bq.  702;  Miner  v.  Ice  Co., 
93  Mich.  97,  53  N.  W.  218,  17  L.  R.  A.  412; 
Holder  V.  Lafayette,  etc.,  R.  Co.,  71  III.  106, 
22  Am.  Rep.  89.  It  follows  that  they  may 
fix  their  own  salaries,  if  authorized  so  to  do 
by  the  stockholders.  If  the  stockholders  may 
fix  the  salary  of  its  directors  by  by-law,  then 
they  may  delegate  that  authority  to  the  di- 
rectors themselves.  In  Hodge  t.  U.  S.  Steel, 
etc.,  64  N.  J.  Eiq.  814,  54  Ati.  3,  60  L.  R.  A. 
748,  the  court  say:  "When  the  contract  Is 
entered  Into  by  the  stockholders  with  the 
directors,  or  when  the  stockholders  expressly 
authorize  the  directors  to  enter  into  a  con- 
tract when  the  stockholders  have  notice  of 
the  directors'  Interest,  the  agreement  will  be 
unassailable  In  the  absence  of  actual  fraud  or 
want  of  power  in  the  corporation."  In  Clark 
ft  Marshall,  Private  Corporations,  |  553  (a), 
the  right  of  minority  stockholders  to  sue 
in  equity  on  behalf  of  themselves  and  oth- 
er stodcholders  Is  limited  to  fraud,  conspira- 
cy, or  acts  ultra  vires  against  a  corpora- 
tion, its  officers  and  others  who  patticipate 
therein,  where  the  minority  stockholders 
have  been  Injured  or  damaged  by  said  acts. 
In .  McConnell  v.  Mining,  etc.,  Co.,  80  Mont. 
239,  76  Pac.  199,  a  case  dted  and  quoted  from 
by  ai^llees,  said  mining  and  milling  com- 
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pany  was  a  corporation  organized  under  the 
lavs  of  Montana,  removed  Ita  official  baal- 
ne88  and  held  Ita  regular  month]}'  meetings 
and  sat  as  a  board  of  directors  In  another 
state.  ▲  resolution  of  four  directors  voted 
three  of  their  number  salaries  and  gave  them 
back  pay,  predicated  on  by-laws  previously 
passed  by  directors  Including  the  first  men- 
tioned four,  and  the  court  held  this  act,  un- 
der all  the  circumstances  of  the  case,  under 
Civ.  Code  1896,  §§  2970,  2976,  was  fraudulent. 
It  was  held  too  that,  though  the  majority 
stockholders  of  the  corporation  sanction  the 
acts  of  its  directors  and  officials  In  legally 
making  expenditures  of  the  corporate  funds, 
so  as  to  bind  themselves  by  estoppel,  yet  such 
acts  are.  nor  binding  on  stockholders  who 
neither  took  part  In  the  proceedings,  or  sanc- 
tioned, by  act  or  acquiescence,  the  making 
of  the  expenditures.  In  the  course  of  the 
opinion  the  court  say:  "Neither  baa  the 
board  of  directors  the  Inherent  power  to  pay 
a  salary  to  any  director.  The  power  so  to 
do  must  emanate  from  the  stockholders,  from 
statute,  or  from  by-laws  legally  adopted." 
In  Kehienbeck  v.  Logeman,  10  Daly  (N.  Y.) 
447,  the  court  say:  "If  In  a  strictly  private 
association  the  members  agree  among  them- 
selves that  a  particular  rule  is  reasonable, 
the  same  not  being  opposed  to  the  law  in 
the  sense  of  being  Immoral  or  criminal,  the 
courts  will  give  efTect  to  It  as  a  private  con- 
tract, and  will  not  set  it  aside  because  they 
may  deem  it  unreasonable."  The  principle 
is  illustrated  further  In  Inderwlck  v.  Snell, 
2  Macnaghten  and  Gordon  (48  £ng.  Ch.)  p. 
21G.  At  a  meeting  of  the  London  Convey- 
ance Company,  regularly  convened,  resolutions 
were  passed  removing  certain  directors  for 
misconduct;  the  deed  of  settlement  of  the 
company  providing  that  such  meeting  might 
remove  any  director  "for  negligence,  miscon- 
dact  in  office,  or  any  other  reasonable  cause." 
Other  directors  were  subsequently  elected  in 
tbeli  place.  A  bill  was  then  filed  by  the 
removed  directors  to  set  aside  the  proceedings 
of  the  meeting  and  the  election  of  the  new 
directors.  Held,  on  motion  for  an  injunction 
to  restrain  the  new  directors  from  acting, 
that  the  expression  "reasonable  cause"  in 
the  company's  deed  did  not  refer  to  such  a 
cause  as  In  a  court  of  justice  would  be  held 
reasonable,  but  only  to  such  a  cause  as  should 
be  deemed  reasonable  by  the  shareholders  as- 
sembled at  a  meeting  duly  convened,  and 
therefore  that  the  court  had  no  Jurisdiction 
to  Interfere,  nor,  when  no  case  of  direct 
fraud  was  proved,  to  determine  whether  the 
decision  of  the  meeting  had  or  had  not  been 
unduly  Influenced  by  unfounded  statements 
made  by  persons  taking  an  active  part  in  the 
proceedings.  The  association  being  a  Volun- 
tary one,  this  court  has  no  power  to  pass  on 
the  question  as  to  whether  the  amendment 
to  section  1,  art.  18,  of  the  constitution,  giving 
the  directors  authority  to  fix  the  salaries  of 
the  secretary,  treasurer,  and  directors  of  the 
company,  was  reasonable  or  unreasonable. 


But  appellees,  contend  that  the  by-law  ui>- 
der  which  appellants  claim  is  Invalid,  because 
tt  was  not  passed  by  two-thirds  of  the  capi- 
tal stock,  or  132  shares,  the  number  requir- 
ed to  amend  the  by-laws.  Loewenthal  v.  Rub- 
ber Company,  52  N.  J.  Bq.  440,  446,  28  AtL 
464,  is  cited.  In  the  case  cited  the  char- 
ter Is  as  follows :  "Art.  6.  These  by-laws  may 
be  amended,  added  to,  altered,  or  repealed 
by  the  affirmative  vote  of  the  stockholders 
representing  at  least  two-thirds  of  tl>e  whole 
capital  stock  at  an  annual  meeting  or  by  a 
special  meeting  called  for  that  purpdse."  In 
the  charter  under  consideration  there  is  no 
such  provision.  "Where  a  charter  or  by-law 
of  a  corporation  is  silent  on  the  subject, 
the  common-law  rule  is  that  such  of  the 
shareholders  as  actually  assemble  at  a  prop- 
erly convened  meeting,  although  a.  minority 
of  the  whole  number  and  represehting  only 
a  minority  of  the  stock,  constitute  a  quorum 
for  the  transaction  of  business,  itnd'may  ex- 
press  the  corporate  will,  and  the  body  will 
be  bound  by  their  acts."  Cpok,  Stock  and 
Stockholders,  8§  607,  629;  Morawets,  Private 
Corporations,  S  476;  Morrill  v.  Little  Falls, 
etc.,  Co.,  63  Minn.  371,  66  N.  W.  647;  Field 
T.  Field,  9  Wend.  (N.  Y.)  895;  Everett  v. 
Smith,  22  Minn.  53;  Brown  v.  Pacific  Mail, 
etc.,  Co.,  5  Blatch.  (D.  8.)  525,  Fed.  Cafl.  Na 
2,025.  We  quote  from  Lindley  on  Company 
Law,  at  page  308:  "Where  there  ia  no  spe- 
cial provision  to  the  contrary,  the  resolution 
carried  by  the  majority  of  those  present  at 
a  meeting  Is  the  resolution  of  that  meeting:" 
In  the  case  at  bar  the  charter  provides  that 
it '"may  be  amended  by  a  vote  of  two-thirds 
at  any  regular  or  special  meeting  of  the 
company."  Loewenthal  v.  Rubber  Company, 
supra,  is  not  applicable  to  the  case  before 
us,  and  Morrell  v.  Little  Falls,  etc.,  Co.,  su- 
pra, controls.  In  Hodges  v.  Stell  Company, 
supra,  the  court,  on  page  812  of  64  N.  J.  Bq., 
page  3  of  64  Atl.,  page  747  of  60  L.  R.  A.,  say: 
"The  first  reason  to  be  considered  upon  which 
the  complainants  rely  to  maintain  their  in- 
junction is  that  the  action  of  the  directors 
in  passing  the  resolutions  for  the  plan  of 
conversion  and  approving  the  bankers'  con- 
tract was  fraudulent  and  void,  because  15  or 
more  of  the  24  meml)ers  of  the  board  of  di- 
rectors were  Interested  In  the  syndicate  which 
was  formed  to  assist  to  carry  out  the  bank- 
ers' contract  and  to  share  in  Its  profits,  and 
that  the  plan  was  never  properly  and  legal- 
ly ratified  by  the  two-thirds  vote  of  the 
stockholders  required  by  the  corporation  act, 
inasmuch  as  the  votes  upon  the  stock  held 
or  controlled  by  the  bankers'  firm  and  mem- 
bers of  the  syndicate  must  be  counted  to 
make  up  the  necessary  two-thirds,  and  with- 
out those  votes  the  requisite  number  did 
not  approve  the  reduction  of  stock.  The  in- 
sistence that  the  votes  of  members  of  the 
syndicate,  who  were  also  directors  of  the 
company,  cannot  be  lawfully  counted  in  order 
to  constitute  a  two-thirds  vote  In  favor  of 
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the  resolution  to  reduce  the  amount  of  pre- 
ferred stock,  iB  without  any  foundation  in 
reason  or  in  law.  They  voted  on  the  resolu- 
tion, not  as  directors,  not  In  their  fiduciary 
capacity,  but  solely  In  the  right  of  the  shares 
of  stock  held  by  them,"  etc.  In  Lindley  on 
Company  Law,  at  page  809,  It  Is  said  that: 
"As  a  matter  of  law  as  distinguished  from 
conscience  a  person  may  vote  on  a  question 
in  which  he  happens  to  have  a  personal  in- 
terest opposed  to  that  of  the  company ;  and, 
where  the  question  was  whether  proceedings 
should  be  taken  by  the  company  to  impeach 
the  title  of  some  of  the  shareholders  in  it, 
those  shareholders  were  held  entitled  to  vote 
In  respect  of  the  very  shares  the  title  to  which 
was  disputed.  So  a  director  may  vote  as  a 
shareholder  on  the  question  whether  a  con- 
tract between  the  company  and  himself  shall 
be  entered  into  or  be  confirmed."  The  courts 
bave  no  visltorlal  power  to  determine  wheth- 
er the  by-laws  of  a  voluntary  association 
are  reasonable  or  unreasonable.  The  only 
question  which  it  can  examine  Is  whether 
they  bave  been  adopted  by  the  rule  which 
has  been  agreed  upon  by  the  members  of 
the  association.  The  adoption  or  affirmance 
of  any  contract,  agreement,  or  allowance 
made  by  the  directors  or  a  majority  of  the 
stockholders  must  not  be  brought  about  by 
unfair  means,  and  must  not  be  Illegal  or 
fraudulent  or  oppressive  toward  minority 
stockholders.  Where  the  directors  or  officers 
of  a  corporation  appropriate  the  Income  of 
the  corporation  to  the  payment  of  salaries, 
thus  depriving  the  stockholders  of  reasonable 
dividends  and  perhaps  reducing  the  corpora- 
tion to  Insolvency,  such  action  would  be  a 
fraud  upon  the  minority  stockholders  and  a 
court  of  equity  would  have  the  right  to  In- 
terfere. It  has  been  held  that  whenever  the 
salary  of  a  president  or  any  member  of  the 
board  of  directors  for  personal  services  In  the 
general  management  of  the  business  of  the 
company  is  fixed  by  the  directors  such  ac- 
tion is  not  final  as  against  any  dissentient 
stockholder  promptly  applying  for  relief. 
Such  contracts  are  held  to  be  voidable.  Hayes 
V.  Plerson  (N.  J.)  45  Atl.  1091;  Davis  v. 
Davis  Co.,  63  N.  J.  572,  52  Atl.  717.  But  to 
give  the  court  authority  to  set  aside  the  ac- 
tion of  majority  stockholders  or  board  of 
directors,  legally  acting  under  the  rules  of 
the  company,  legally  adopted,  there  must  ap- 
pear Injustice  or  oppression,  or  circumstan- 
ces amounting  to  fraud. 

The  findings  in  brief  show  that  all  the 
allegations  of  the  complaint  charging  consplf 
acy  to  defraud,  mismanagement  in  the  busi- 
ness of  the  company,  wrongful  conversion  of 
its  revenues,  negligence  In  drilling  wells  and 
giving  efficient  service  to  the  patrons  are 
found  (finding  13)  to  be  untrue;  that  con- 
trary to  the  allegations  of  the  complaint, 
when  defendants  were  elected  directors  of 
said  company,  the  same  was  In  debt  |3,000, 
and  had  $2,008.11  delinquent  accounts;   that 


said  defendants  have  collected  said  accounts, 
paid  said  Indebtedness,  paid  out  for  meters 
$3,226,  for  an  extension  of  lines  $4,634.97, 
for  drilling  wells  $16,456.97,  for  leases  $3,- 
320.56,  and  have  paid  dividends  to  the  stock-  ■ 
holders  as  follows:  1901,  40  per  cent. ;  1902, 
30  per  cent ;  1903,  20  per  cent. ;  1904,  30  per 
cent;  and  from  August  4,  1904,  to  the  date 
of  the  finding,  20  per  cent  A  receiver  should 
be  appointed  In  cases  of  actual  wrong,  In- 
justice, and  Injury  in  the  management  of 
any  business.  In  refusing  to  appoint  a  re- 
ceiver in  the  case  at  bar  the  court  found  that 
none  of  these  conditions  existed.  A  portion 
of  the  fourteenth  special  finding  of  facts  is 
that  the  services  of  each  of  the  defendants 
as  directors  of  said  company  from  August 
3,  1903,  to  August,  1904,  is  reasonably  worth 
$250.  The  office  of  a  special  finding  is  to  find 
the  facts  essential  to  support  the  judgment 
If  not  found,  the  Judgment  will  fall.  If,  as 
stated  in  the  brief  of  appellees,  the  cause 
was  tried  upon  the  theory  that  the  court  had 
the  right  to  inquire  into  the  reasonableness 
and  unreasonableness  of  a  salary,  it  would  ap- 
pear that  this  finding  was  not  sufficient  to 
warrant  the  second  and  third  conclusions  of 
law.  It  is  expressly  found  that  the  appel- 
lants were  not  guilty  of  fraud,  conspiracy, 
mismanagement,  or  conversion  of  the  funds  of 
the  association.  To  sustain  the  conclusion 
of  law,  there  should  be  a  finding  as  a  fact, 
and  not  as  an  Inference,  that  the  salary  of 
the  directors  was  unreasonable  or  unfair. 
A  court  cannot  arbitrarily  declare  void  the 
acts  of  a  private  corporation  or  pass  upon 
the  reasonableness,  unless  said  act  la  fraudu- 
lent or  oppressive  of  the  value,  ot  private 
services  and  the  amount  so  fixed.  The  second 
and  third  conclusions  of  law  In  this  case  are 
not  based  upon  such  a  finding  of  facts  as 
the  decisions  and  the  text-books  say  are  nec- 
essary. It  Is  inconsistent  with  the  special 
findings  of  facts. 

Judgment  reversed,  with  Instructions  to 
restate  said  conclusions  of  law,  and  render 
judgment  In  accordance  with  this  opinion. 

RABB,  HADLET,  MTERS,  and  WATSON. 
JJ.,  concur.  ROBT,  0.  J.,  did  not  partici- 
pate. 

(ta  ni.  US) 
CLARK  V.  CITY  OF  CHICAGO  et  aL 

(Supreme  Court  of  Illinois.    Feb.  20,  1908.    Re- 
hearing Denied  April  8,  1908.) 

1.  Cbbtiokabi— Right  to  Reuedt. 

The  common-law  writ  of  certiorari  is  not 
a  writ  of  right,  and  issues  only  on  application 
to  the  court  and  for  special  cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Certiorari,  t  1-1 

2.  Same  —  Gbotjrds  of  Oppositiow  —  Ikcon- 
venienci. 

Where  a  great  public  detriment  or  incon- 
venience is  likely  to  result  from  interfering  with 
the  proceedings  of  an  inferior  tribunal,  the  com- 
mon-law writ  of  certiorari  should  not  issue. 
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3.   SaXB— LiUITATIOir  AND   IiACHES. 

Though  there  is  no  statute  limiting  the,  tima 
within  which  a  common-law  writ  of  certiorari 
may  issue,  a  delay  of  ten  months  before  peti- 
tioning for  such  writ  to  review  the  action  of  the 
ciTil  service  commission  in  removing  petitioner 
from-  office  is  barred  by  laches,  in  the  absence 
of  any  showing  as  to  why  the  petition  was  not 
filed  at  an  earlier  date  and  within  the  statutory 
six-months  limitation  for  the  review  of  proceed- 
ings of  a  justice  of  the  peace. 

[E!d.  Note. — For  cases' in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  t  59.] 

Appeal  from  Branch  Appellate  Court,  First 
District,"  on  Writ  of  Error  to  Superior  Court, 
Cook  Comity ;  Jesse  Holdom,  Judge. 

Certiorari  by  William  J.  Clark  against 
the  city  of  Chicago  and  others.  From  a  judg- 
ment of  the  Appellate  Court,  reversing  a 
judgment  of  the  superior  court  quashing  the 
writ  and  dismissing  the  petition,  defendants 
appeal.    Reversed. 

Clyde  L.  Day  and  George  W.  Miller  (Ed- 
ward J.  Brundage,  Corp.  Counsel,  of  counsed), 
for  appellants.    A.  D.  Oash^  for  appellee. 

HAND,  C.  J.  This  was  a  petition  for  a 
common-law  writ  of  certiorari,  filed  In  the 
superior  court  of  Cook  county,  to  review  the 
action  of  the  civil  service  commission  of  the 
city  of  Chicago  In  removing  William  J.  Clark 
from  the  police  force  of  the  city  of  Chicago. 
The  writ  was  Issued  and  served,  and  upon 
a  return  being  filed  the  superior  court  quash- 
ed the  writ  and  dismissed  the  petition,  and, 
the  judgment  of  the  superior  court  quashing 
the  writ  and  dismissing  the  petition  having 
been  reversed  by  the  Appellate  Court  for  the 
First  District,  a  further  appeal  has  been 
prosecuted  to  this  court 

The  petitioner  was  removed  from  office  on 
tbe  12th  day  of  August,  1903,  and  the  petition 
for  the  writ  of  certiorari  was  filed  June  14. 
1904,  and,  as  no  legal  excuse  for  the  delay 
In  filing  said  petition  is  shown  In  the  petition. 
It  is  Insisted  that  the  superior  court  properly 
quashed  the  writ  and  dismissed  the  petition. 

It  has  often  been  held  by  this  court  that  the 
common-law  writ  of  certiorari  Is  not  a  writ 
of  right,  and  Issues  only  upon  application 
to  the  court  and  for  special  cause.  Trustees 
of  Schools  V.  School  Directors,  88  III.  100. 
The  reason  of  this  rule  Is  said  to  be  that  the 
Inferior  tribunals  to  which  said  writ  issues 
exercise  powers  in  which  the  people  at  large 
are  Interested,  and  that  great  detriment  or 
inconvenience  might  result  if  the  writ  were 
Inadvertently  issued  and  the  powers  exercised 
by  said  tribunals  Improperly  Interfered  with 
(People  V.  Supervisors,  15  Wend.  [N.  Y.]  198) ; 
and  when  a  great  public  detriment  or  Incon- 
venience Is  likely  to  result  from  Interfering 
with  the  proceedings  of  an  Inferior  tribunal, 
the  common-law  writ  of  certiorari  should  not 
issue,  and,  if  the  writ  is  issued  Improvident- 
ly,  upon  the  facts  being  presented  to  the 
court,  the  writ  will  be  quashed.  Board  of 
Supervisors  v.  Magoon,  109  III.  142 ;  Commis- 


sioners of  Drainage  IMstrict  t.  GriflSn,  134 
111.  330,  2S  N.  E.  995. 

There  Is  no. statute  limiting  the  time  with- 
in which  a  common-law  writ  of  certiorari 
may  Issue,  but  the  courts,  by  analogy,  have 
established  a  limitation  in  regard  to  the  is- 
suing of  such  writs,  the  same  as  the  limita- 
tion which  governs  the  prosecution  of  a 
writ  of  error.  Tet  It  Is  held  a  party  seeking 
to  review  the  action  of  an  inferior  tribunal 
by  the  common-law  writ  of  certiorari  must 
act  promptly,  and  in  case  of  delay  must  show, 
by  his  petition  for  the  writ,  some  legal  excuse 
why  he  has  not  moved  more  promptly.  In 
City  of  Chlcaso  v.  Condell,  224  111.  595,  79 
N.  R  954,  It  was  held  that  where  the  peti- 
tion was  not  filed  and  the  common-law  writ 
of  certiorari  did  not  Issue  to  review  the  ac- 
tion of  the  civil  service  commission  of  the 
city  of  Chicago  until  18  months  after  the 
ofiicer  had  been  removed  from  office,  and 
said  delay  was  not  satisfactorily  explained, 
the  petitioner  was  not  entitled  to  the  writ, 
and  that  It  should  have  been  quashed  by  rea- 
son of  the  delay  In  suing  It  out 

One  method  provided  for  by  statute  (Hurd's 
Rev.  St  1905,  c.  79,  par.  185,  p.  1295)  to  re- 
view the  judgments  of  justices  of  the  peace 
In  this  state  Is  by  writ  of  certiorari,  which 
writ  the  statute  provides  shall  not  Issue  after 
the  expiration  of  six  months  from  the  time 
of  the  rendition  of  judgment.  In  the  sale 
of  real  estate  to  pay  the  debts  of  decedents 
by  administrators,  there  is  no  statute  of  limi- 
tations, but  this  court  has,  by  analogy  to  the 
statute  of  limitations- relating  to  the  lien  of 
judgments  upon  real  estate,  adopted  the  pe- 
riod of  seven  years  as  a  proper  time  within 
which  a  petition  should  be  filed  for  an  order 
to  sell  such  real  estate,  unless  a  further  de- 
lay is  satisfactorily  explained.  Judd  v.  Rosa, 
146  111.  40,  34  N.  E.  631.  We  see  no  reason 
why  a  petitioner  desiring  to  review  the  action 
of  an  inferior  tribunal  by  the  common-law 
writ  of  certiorari,  in  analogy  to  the  statute  re- 
lating to  the  review,  by  certiorari,  of  Judg- 
ments of  justices  of  the  peace,  should  not 
be  required  to  present  his  petition  to  the 
court  for  such  writ  within  six  months  from 
the  date  of  the  entry  of  the  order  which  he 
desires  to  have  reviewed,  and  in  case  of  a 
further  delay  that  the  delay  be  satisfactorily 
explained  in  the  petition  for  the  writ 

The  remedy  by  the  common-law  writ  of 
certiorari  is  in  the  nature  of  that  afforded 
by  appeal  or  writ  of  error.  4  Ency.  of  PI.  & 
Pr.  p.  9.  An  ordinary  appeal  from  a  judg- 
ment of  a  justice  of  the  peace  must  be  per- 
fected within  20  days  from  the  date  of  Its 
rendition,  and  there  is  nothing  harsh  in  hold- 
ing that  a  petitioner  for  the  common-law  writ 
of  certiorari  must  file  his  petition  within  the 
same  time  that  the  petition  for  a  statutory 
writ  of  certiorari  must  be  filed  to  review  a 
judgment  of  a  justice  of  the  peace,  unless 
there  are  legal  reasons  for  a  farther  delay 
in  filing  the  petition,  which  reasons  should 
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be  stated  In  the  petition.  The  petition  for 
the  writ  In  this  case  was  filed  10  months 
after  the  petitioner  had  been  removed  from 
oflSce,  and,  as  the  petitioner  makes  no  show- 
ing why  said  petition  was  not  filed  at  an 
earlier  date  and  within  six  months  of  the 
date  of  the  entry  of  the  order  of  removal 
by  the  -civil  service  commission,  we  thinlt  the 
appellee  should  be  held  to  be  barred,  by  rea- 
son of  his  laches,  of  his  right  to  have  said 
order  reviewed  by  the  common-law  writ  of 
certiorari,  and  that  the  superior  conrt  did 
not  err  in  quashing  the  writ  and  dlBmissing 
the  petition. 

The  Judgment  of  the  Appellate  C!ourt  will 
be  reversed,  and  the  judgment  of  the  superior 
conrt  will  be  affirmed. 

Judgment  reversed. 


(23S  111.  183) 

PEOPLE   ex   rel.   HEALT,   State's  Atty.,   r. 

KNEFEIa 

(Supreme  Court  of  Illinois.    Feb.  20,  1908. 

Rehearing  Denied  April  8.  1908.) 

Attobkbt  and  Client  —  Disbabmknt  —  Evi- 
dence. 

Evidence  in  disbarment  proceedings  con- 
sidered, and  held  sufficient  to  warrant  disbar- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  §  75.] 

Proceedings  by  the  people,  on  the  relation 
of  John  J.  Healy,  state's  attorney,  against 
John  Knefel,  for  disbarment.  Disbarment 
ordered. 

John  It.  Fogle,  for  relator.  Levi  Sprague, 
for  respondent 

CAUTWRIGHT,  J.  On  June  15,  1893, 
John  Knefel,  the  respondent,  was  admitted 
to  practice  as  an  attorney  at  law,  a  license 
was  issued  to  him,  and  his  name  was  entered 
on  the  roll  of  attorneys  of  this  court  After 
his  admission  to  the  bar  he  had  a  limited 
practice  as  an  attorney,  although  his  princi- 
pal business  was  insurance,  real  estate,  loans, 
and  collections.  •  His  office  was  in  Chicago,  in 
the  building  of  Dr.  Louis  H.  Clusman,  a 
dentist.  On  December  20,  1906,  by  leave  of 
court,  an  information  was  filed  in  the  name 
of  the  people,  on  the  relation  of  John  J. 
Ilealy,  state's  attorney  of  Cook  county,  and 
at  the  Instance  of  the  grievance  committee  of 
the  Chicago  Bar  Association,  charging  that 
the  respondent,  while  acting  as  attorney  for 
Clusman,  attended  a  sale  made  by  a  master, 
in  chancery  in  a  partition  suit  In  Chicago  and 
bid  off  the  property  sold  at  $2,700  in  the 
name  of  Robert  Schrumpf ,  but  for  and  on  be- 
half of  Clusman,  and  afterward  falsely  and 
fraudulently  represented  to  Clusman  that  he 
had  paid  $3,500  for  the  property;  that  re- 
spondent fraudulently  converted  to  his  own 
use  a  note  and  sum  of  money  delivered  to 
him  by  Clusman  in  excess  of  the  price  ac- 
tually paid  for  the  lot;  and  that  criminal  pro- 
ceedings iot  embezzlement  were  begun  against 


respondent  before  a  Justice  of  the  peace  in 
the  ci^  of  Chicago  on  account  of  said  trans- 
action, which  proceedings  were  settled  by  re- 
spondent paying  to  Clusman  $600,  whereupon 
the  criminal  proceedings  were  dismissed. 
The  Information  prayed  that  the  name  of 
the  respondent  should  be  stricken  from  the 
roll  of  attorneys  of  this  court  Respondent 
was  ruled  to  answer  the  information,  and  by 
his  answer  denied  that  he  was  acting  for 
Clusman  at  the  sale^  and  averred  that  he 
bought  the  property  on  his  own  account'  and 
after  the  purchase  Clusman  agreed -to  pay 
him  .$3,500  for  it  The  issues  were  referred 
to  George  Mills  Rogers,  one  of  the  masters 
in  chancery  of  the  circuit  court  of  Cook  conn-- 
ty,  with  directions  to  take  the  evidence  and 
report  his  conclusions  of  fact  and  law.  The 
master  took  the  evidence,  and  made  his  re- 
port, with  conclusions,  as  directed.  The  facts 
found  by  the  mast»  sustained  the  charge  of 
th^  information,  and  he  concluded,  as  a  mat- 
ter of  law,  that  the  conduct  of  the  respond- 
ent was  sufficient  ground  for  his  disbarment 
To  that  report  the  respondent  filed  excep- 
tions, which  were  argued  by  counsel  for  the 
respective  parties,  and  the  cause  was  sub- 
mitted for  decision. 

There  is  no  material  disagreement  concern- 
ing the  following  facts,  which  appear  from 
the  evidence:  Dr.  Clusman  owned  some 
pieces  of  real  estate  In  Chicago,  and  employ- 
ed the  respondent,  as  a  real  estate  agent,  for 
Insuring  the  same,  the  collection  of  rent  pay- 
ment of  taxes,  and  other  matters  connected 
with  the  property.  Respondent  also  acted,  in 
connection  with  another  attorney,  as  the  rep- 
resentative of  Clusman  in  a  legal  proceeding 
in  the  spring  of  19(%.  In  the  early  summer 
of  that  year  Clusman  was  desirous  of  pur- 
chasing a  lot  known  as  No.  355  Blue  Island 
avenue,  in  Chicago,  and  offered  Mr.  Donnelly, 
the  supposed  owner  of  the  property,  $2,500 
for  it,  bat  the  offer  was  refused.  Clusman 
then  saw  a  man  named  Maharas  and  request-, 
ed  him  to  see  Donnelly  and  try  to  purchase 
the  property,  but  Maharas,  Instead  of  mak- 
ing an  offer  for  Clusman,  entered  into  a 
written  contract  with  Donnelly  for  the  pur- 
chase of  the  lot  himself  for  $2,550.  It  was 
discovered  that  Donnelly  did  not  have  a  clear 
title,  and  that  a  partition  suit  would  be 
necessary,  from  the  fact  that  there  were  mi- 
nors having  an  Interest  In  the  lot  The  re- 
spondent informed  Clusman  of  the  condition 
of  the  title  and  of  the  contract  which  had 
been  made  by  Maharas.  The  partition  suit 
was  begun  in  the  circuit  court  of  Cook  coun- 
ty by  Donnelly,  who  was  represented  by  the 
respondent  and  another  attorney  as  his  solic- 
itors. The  contract  between  Donnelly  and 
Maharas  was  canceled  by  mutual  consent. 
When  the  property  was  to  be  appraised  in 
the  suit,  respondent  asked  Clusman  to  act  as 
one  of  the  commissioners,  and  he  did  so. 
The  premises  were  appraised  at  $2,700,  and 
a  decree  for  sale  was  entered  on  July  8,  1905, 
directing  James  J.  Gray,  a  master  In  cban- 


Digitized  by 


Google 


m.) 


PEOPLE  ▼.  ENEFEL. 


178 


oery  of  the  circuit  coart,  to  make  the  sale. 
The  premises  were  advertised  In  pursuance 
of  the  decree,  and  were  sc^d  on  July  26,  1905. 
The  respondent  attended  the  sale  and  bid  for 
the  premises  $2,700,  which  was  the  only  bid, 
and  was  the  amount  of  the  appraisement 
The  premises  were  struck  off  on  his  bid  for 
that  amount,  but  to  whom  they  were  struck 
off  Is  in  dispute.  The  master  receired  from 
respondent  the  purchase  price,  or  it  was  ac- 
counted for  by  receipts  from  the  parties  en- 
titled to  the  proceeds,  and  the  master  exe- 
cuted a  deed  dated  July  31,  1905,  to  Robert 
Schrumpf  aa  the  purchaser.  The  deed  was 
dated  July  81,  1905,  and  was  acknowledged 
on  that  day,  and  recorded  on  August  11.  1905. 
A  deed  was  drawn  by  respondent  from  Rob- 
ert Schrumpf  to  Mary  Clusman,  the  wife  of 
Dr.  Clusman,  dated  the  day  of  the  sale,  with 
a  consideration  of  ft,000,  and  It  purported  to 
have  been  signed  and  acknowledged  on  that 
day  by  Sctu-umpf  before  respondent,  as  no- 
tary public,  and  it  was  recorded  on  January 
30,  1906.  In  February,  1906,  Clusman  claim- 
ed that  be  tiad  discovered,  by  seeing  an  ab- 
stract of  title,  tliat  the  property  liad  been 
sold  for  $2,700,  and  he  then  made  a  demand 
on  tlie  respondent  for  the  note  of  $750  and  a 
coupon  attached  to  the  note,  aud  also  for 
$2S0,  which  represented  the  •  difference  tie- 
tween  $3,800  and  the  amount  for  which  ttie 
property  was  actually  sold.  Clusman  em- 
ployed an  attorney  and  criminal  proceedings 
were  begun  before  a  justice  of  the  peace,-  and 
complaint  was  made  to  the  Chicago  Bar  As- 
sociation charging  the  respondent  with  un- 
professional conduct  On  April  4,  1906,  re- 
sixindent  began  a  suit  for  $1,000  against 
Clusman  in  the  county  court  of  Cook  county, 
and  on  July  17,  1906,  a  forcible  detainer  suit 
was  t)egun  in  the  name  of  Mary  Clusman 
against  respondent  for  the  possession  of  the 
office  occupied  by  him.  After  some  hearing 
before  the  justice  of  the  peace  in  ttie  criminal 
proceedings  there  were  negotiations  between 
ttie  parties  and  their  attorneys,  which  result- 
ed in  a  settlement  and  the  suit  in  the  county 
court  and  the  criminal  proceedings  were  dis- 
missed, and  respondent  paid  Clusman  $600. 
It  was  understood  that  everything  was  set- 
tled and  adjusted  between  the  parties  except 
the  forcible  detainer  suit,  but  it  was  stated 
at  the  time  that  Clusman  and  bis  attorney 
could  not  control  the  proceeding  before  the 
committee  of  the  bar  association. 

The  controverted  question  of  fact  is  wheth- 
er the  respondent  was  acting  at  the  sale  for 
and  in  l)ehalf  of  Clusman  as  his  attorney, 
or  whether  be  was  acting  for  himself  and 
owed  no  duty  to  Clusman.  The  evidence  for 
the  relator  was  to  the  effect  that  Clusman 
wanted  to  buy  the  property,  and  respondent 
professed  to  act  for  him  for  the  purpose  of 
securing  it ;  that  Clusman  told  respondent  be 
would  be  willing  to  pay  $3,500  for  the  prop- 
erty, if  necessary ;  that  respondent  informed 
Cluaman  that  an  interested  party  would  bid 


the  pn^torty  up  to  $8,600;  that  respondent 
advised  Clusman  not  to  attend  the  sale,  for 
the  reason  that  if  he  appeared  personally  the 
property  would  l>e  run  up  higher  than  it  oth- 
erwise would  be;  that  respondent  agreed  to 
represent  Clusman  at  tlie  sale  and  purchase 
the  property,  but  was  not  to  bid  more  than 
$3,500;  that  respondent  was  to  Iiave,  In  ad- 
dition to  what  he  would  get  in  the  partition 
proceeding,  a  real  estate  conunission  on  the 
amoont  of  the  sale;  that  he  directed  Clus- 
man to  provide  the  necessary  funds  for  the 
purchase;  that  Clusman  borrowed  $500  from 
Dr.  Bterl  on  the  morning  of  the  day  of  the 
sale  and  got  money  from  his  box  In  the  Com- 
mercial Safety  Deposit;  that  Clusman  met 
respondent  at  the  Metropolitan  Trust  &  Sav- 
ings Bank  in  Chicago,  and  gave  him  $2,950 
in  cash  and  a  note  for  $750  secu?ed  by  mort- 
gage, on  which  respondent  obtained  $500,  and 
respondent  agreed  to  furnish  $50  to  make  up 
the  amount  of  $3,500,  to  be  used  if  needed; 
that  Clusman  informed  respondent  that  he 
wanted  the  title  taken  in  the  name  ot  Bobett 
Schrumpf,  who  would  afterward  convey  it  to 
Clusman's  wife:  that  on  account  of  this  ar- 
rangement Clusman  did  not  go  to  the  sale, 
and  after  the  sale  respondent  informed  him 
that  he  had  to  bid  $3,600  to  get  the  property ; 
that  Clusman  did  not  see  the  master's  deed, 
or  learn  of  the  actual  amount  of  the  sale 
until  February,  1906;  that  the  deed  of 
Schrumpf  to  Clusman's  wife  was  not  made  or 
acknowledged  until  long  after  the  time  that 
It  purported  to  be ;  and  that  as  soon  as  Clus- 
man learned  the  true  state  of  affairs  he  de- 
manded the  return  of  the  $750  note  and  the 
l>alance  of  cash  0T6r  $2,700. 

The  version  of  the  affair  given  by  the 
respondent  before  the  master  was  that  he 
attended  the  sale  and  bid  off  the  property 
for  himself;  that  he  had  no  understanding 
or  agreement  with  Clusman  that  be  was  to 
bid  for  him;  that  he  did  not  receive  any 
money  or  note  from  Clusman  for  the  pur- 
pose of  bidding  at  the  sale;  that  after  the 
sale  he  informed  Clusman  that  he  had  bought 
the  property  for  $2,700';  that  Clusman  then 
said  he  would  give  him  a  bonus  of  $800  for 
it ;  that  Clusman  said  he  wanted  the  master's 
deed  made  to  Robert  Schrumpf ;  that  respond- 
ent then  went  to  the  master  and  had  the 
name  of  Schrumpf  substituted  as  purchaser ; 
that  Schrumpf  signed  and  acknowledged  the 
deed  to  Mary  Clusman  before  the  respondent 
as  notary  puDIlc.  on  the  same  day  of  the  sale, 
but  it  was  not  delivered  until  after  the  mas- 
ter's deed  was  executed ;  and  that  said  deed 
was  delivered  some  weeks  after  the  sale, 
when  the  master's  deed  had  been  received. 

There  are  doubtless  some  mistakes  and  In-' 
accuracies  in  the  testimony  of  Dr.  Clusman 
as  to  the  details  of  the  transaction,  but  he 
was  corroborated  as  to  all  the  substantial 
and  material  parts  ot  it  He  tltoitght  that 
respondent  got  $500  from  the  Metr9polltan 
Bank  on  the  $750  note  on  the  morning  of  the 


Digitized  by 


Google 


174 


84  NORTHBASTBBN  REPORTER. 


au. 


sale.  This  was  denied  by  the  respondent, 
and  there  was  evidence  that  he  sold  the  note 
to  litezle  Ebert  on  August  31,  1905.  It  Is,  of 
course,  possible  that  the  respondent  did  both 
of  those  things,  but  there  can  be  no  dispute 
of  the  fact  that  he  deposited  tn  his  bank 
$2,950  on  July  26,  1905,  the  day  of  the  sale, 
which  deposit  was  shown  by  deposit  slip  and 
his  own  bank  book.  The  record  of  the  Com- 
mercial Safety  Deposit  Company  shows  that 
Clusman  opened  his  box  on  the  day  of  the 
sale  between  9  and  10  o'clock  In  the  morning, 
and  there  was  evidence  that  he  and  respond- 
ent were  seen  going  toward  the  Metropolitan 
Trust  &  Savings  Bank  on  or  near  that  day. 
The  testimony  of  the  master  In  chancery 
who  made  the  sale  is  Irreconcilable  with  that 
of  respondent  as  to  what  occurred  at  the 
sale.  The  master  testified  that  when  the 
property  was  struck  off  he  asked  respondent 
for  whom  the  bid  was  made,  and  respondent 
gave  him  the  name  of  Robert  Schrompf,  spell- 
ing it  out,  and  saying  that  Schmmpf  was  his 
client.  The  record  of  the  real  estate  board  at 
the  auction  rooms  where  the  sale  was  made 
showed  that  the  sale  was  to  Robert  Schrumpf, 
so  that  the  alleged  change  in  the  name  of 
the  purchaser  is  at  least  extremely  improb- 
able. Schrumpf,  to  whom  the  property  was 
sold  and  the  master's  deed  made,  testified 
that  Clusman  asked  him  early  In  July,  1905, 
If  he  might  take  some  pr(H>erty  in  his  name. 
Schrumpf  was  a  single  man,  and  would  be 
a  convenient  agency  for  transferring  the 
title  to  Clusman's  wife.  Schrumpf  also  testi- 
fied that  he  never  met  respondent  until  Janu- 
ary, 1006,  when  he  and  Clusman  met  In  re- 
spondent's office,  and  Clusman  said  that  the 
respondent  was  his  lawyer  and  was  transact- 
ing his  business  in  regard  to  the  property. 
Schmmpf.  identified  the  deed  made  by  him 
to  Mary  Clusman,  and  denied  that  it  was 
signed  or  acknowledged  on  the  day  It  bore 
date,  or  before  January,  1906. 

We  regard  the  charge  against  respondent 
as  proven,  and  the  master's  conclusions  as 
Justified  by  the  evidence.  The  exceptions  to 
the  master's  report  are  overruled,  and  the 
rule  will  be  made  absolute,  and  an  order  will 
be  entered  striking  the  name  of  the  respond- 
ent from  the  roll  of  attorneys  of  this  court 

Rule  made  absolute. 

(233  III.  139) 

HINCKLEY  V.  COLVIN  et  al. 

Onpreme  Court  of  Illinois.    Feb.  20,  1908.    Re- 
hearing Denied  April  8,  1908.) 

1.  Pledges— Surrender— Who  Entitled  to— 
Guarantor  ot  Note. 

Though  the  receiver  of  the  pledgee  of  stock 
pledged  to  secure  a  note,  also  guaranteed,  could 
not  sell  the  stock  for  less  than  its  value  nor 
sacrifice  the  pledgor's  estate's  interests,  on  de- 
fault in  payment  of  the  debt  the  guarantor's 
administrator  could  require  the  receiver  to  sur- 
render the  stock  on  payment  of  the  debt,  re- 
ceiving it  as  collateral  security  to  indemnify  the 
guarantor's  estate  for  such  payment. 


2.  Brokers— Rights— Adverse  Interests. 

A  broker  retained  by  the  administratrix  of 
the  pledgor  of  stock  to  procure  a  purchaser 
was  disabled  from  dealing  on  his  own  account 
with  the  stock,  and  he  having  purchased  it  for 
another  from  the  administrator  of  the  guarantor 
of  the  nfite  secured  by  the  pledge,  to  whom  the 
stock  was  surrendered  by  the  pledgee's  receiver 
on  the  payment  of  the  debt,  the  broker  knowing 
the  relations  of  all  the  parties,  and  the  stock 
having  l>een  returned  to  the  broker,  the  admin- 
istratrix is  entitled  to  whatever  advantage  may 
be  derived  from  the  broker's  purchase,  and,  the 
sale  to  him  having  relieved  the  stock  of  any  lien 
or  claim  the  guarantor's  administrator  might 
have  on  it,  she  is  entitled  to  redeem  the  stock 
on  payment  of  the  sum  paid  to  the  guarantor's 
administrator,  from  the  broker  as  he  holds  it, 
free  from  any  lien. 
8.  Pledge- Bill  to  Redeem— Parties. 

On  a  bill  to  redeem  stock  pledged  by  com- 
plainant's decedent,  one  with  whom  complainant 
has  negotiated  for  a  sale  of  the  stock  is  not  a 
necessary  party. 
Carter,  J.,  dissenting  in  part. 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  from  Superior  Court,  Cook 
County;   Joseph  E.  Gary,  Judge. 

Bill  by  Amelia  Hinckley,  administratrix, 
against  William  H.  Colvln  and  others.  From 
a  judgment  of  the  Appellate  Court  reversing 
a  decree  of  the  superior  court  dismissing  the 
bill  and  remanding  the  cause  with  directions, 
defendant  appeals,  and  complainant  assigns 
cross-errors.  Reversed,  and  remanded  witb 
directions. 

S.  S.  Gregory,  Conrad  H.  Pappenhusen,  and 
Joseph  L.  McNab,  for  appellants.  Alexan- 
der S.  Bradley  and  Ashcraft  &  Ashcraf t  (Ed- 
win M.  Ashcraft,  of  counsel),  for  appellee. 

DCNN,  J.  Amelia  Hinckley  filed  her  bill 
In  the  superior  court  of  Cook  county,  which 
was  afterward  amended  and  supplemental 
bills  were  filed,  so  that  as  submitted  on  the 
hearing  the  relief  sought  was  to  be  permitted 
to  redeem  2,060  shares  of  stock  of  the  Ver- 
milion Range  Land  Company  which  had  been' 
pledged  by  Francis  E.  Hinckley,  in  his  life- 
time, to  the  National  Bank  of  Illinois. 

On  May  1,  1890,  Francis  E.  Hinckley  bor- 
rowed of  the  National  Bank  of  Illinois  |12,- 
500,  for  which  he  gave  his  note  guaranteed 
by  J.  Irving  Pearce.  As  collateral  security 
for  the  payment  of  the  note  he  delivered  to 
the  bank  certificates  for  2,060  shares  of  the 
capital  stock  of  the  Vermilion  Range  Land 
Company  and  other  shares  of  stock.  In  1896 
a  note  for  $5,000,  also  guaranteed  by  J.  Irv- 
ing Pearce,  was  given  In  renewal  of  the  bal- 
ance due  on  the  first  note.  The  same  shares 
of  stock  were  deposited  as  collateral  security 
for  the  renewal  note,  which  contained  a  pow- 
er of  sale  of  said  collaterals  by  the  bank  or 
Its  assigns,  at  public  or  private  sale  and  with- 
out notice.  In  default  of  payment  of  the  note. 
A  receiver  was  appointed  for  the  bank  in 
December,  1896.  On  February  7,  1898,  J. 
Irving  Pearce  paid  $2,000  on  the  note.  Fran- 
cis E.  Hinckley  died  in  1900,  and  his  widow, 
Amelia  Hinckley,  was  appointed  administra- 
trix of  his  estate.    J.  Irving  Pearce  died  in 
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1902,  and  Myron  Pearce  was  appointed  ad- 
ministrator of  his  estate.  Neitlier  Hinckley 
nor  bis  administratrix  ever  made  any  pay- 
ment on  tbe  note  or  repaid  any  part  of  tbe 
payment  made  by  Pearce.  The  balance  of 
$4,680  due  on  tbe  note  was  allowed  against 
Pearce's  estate  by  the  probate  court  of  Cook 
county  on  July  25,  1904.  Mrs.  Hinckley  re- 
sided In  New  York,  and  her  business,  and 
that  of  her  husband's  estate,  was  In  charge 
of  Qeorge  C.  Evans,  who  in  1908  began  a  cor- 
re^iondence  with  Myron  Pearce  In  regard  to 
tbe  stock.  He  bad  a  copy  of  tbe  $5,000  note, 
containing  a  description  of  the  stock,  and 
wrote  for  information  in  regard  to  it.  Pearce 
answered  with  a  letter  conveying  the  impres- 
sion that  his  father  had  taken  uP  the  note, 
and  that,  as  administrator  of  bis  father's 
estate,  he  held  tbe  stock  as  security  for  the 
note.  Finally,  at  Evans'  request,  Pearce 
agreed  to  take  $4,000  and  release  tbe  Ver- 
milion Range  Land  Company  stoCk.  In  tbe 
meantime  tbe  appellant,  William  H.  Colvln, 
who  was  a  stockbroker  In  Chicago,  had  writ- 
ten a  letter  addressed  to  Francis  E.  Hinckley, 
Inquiring  about  tbe  sitock  and  offering  60 
cents  a  share  for  It  if  Hlndcley  still  owned 
it  Thlfi  letter  was  answered  by  Evans,  who 
declined  to  sell  at  the  price  named.  After- 
ward, on  August  6,  1904,  Evans  wrote  to 
Colvln  making  an  offer  of  the  stock  at  $5  a 
share.  On  August  12th  Colvln  wrote  to 
Eivans  that  be  was  authorized  to  offer  $3  a 
share  for  600  shares,  that  bis  commission 
would  be  10  cents  per  share,  and  propoBlug 
to  try  to  get  an  offer  on  tbe  balance  If  Evans 
cared  to  have  blm  do  so,  Evans  accepted  tbe 
offer  for  tbe  SOO  shares,  and  wrote  Colvln 
that  be  would  be  glad  to  bear  from  him  at 
any  time  with  an  offer  for  the  balance.  The 
trade  for  tbe  500  shares  was  not  carried  out 
On  November  23,  1904,  tbe  stock  was  de- 
livered by  the  receiver  of  tbe  bank  to  Myron 
Pearce,  who  paid  therefor  tbe  amount  due 
on  the  note,  $4,758,  and  on  the  same  day  sold 
tbe  stock  for  $4,920  to  Colvln,  who  purchased 
for  Livingston  W.  Fargo.  After  this  suit  was 
b^un  Fargo  returned  the  stock  to  Colvln, 
who  still  holds  it  It  Is  claimed  by  tbe  ap- 
pellee that  the  relations  to  ber  of  Pearce  and 
Colvln  were  such  that  neither  of  them  could 
acquire  a  title  to  tbe  stock  and  cut  off  ber 
right  to  redeem. 

Pearce,  Colvln,  Fargo,  and  the  Vermilion 
Bange  Land  Company  were  made  defendants 
to  the  bill,  which  was  dismissed  In  tbe  supe- 
rior court  for  want  of  equity.  The  Appellate 
Coort  reversed  tbe  decree,  and  remanded  tbe 
cause  wltb  directions  to  enter  a  decree  per- 
mitting tbe  complainant  to  redeem  upon  pay- 
ment of  the  sum  of  $4,758,  the  amount  paid 
by  Myron  Pearce  to  tbe  receiver  of  tbe  bank, 
and  tbe  sum  of  $2,000  paid  by  J.  Irving 
Pearce  in  his  lifetime,  with  interest  from  the 
respective  dates  of  payment.  William  H. 
Colvln  has  appealed  to  this  court,  and  tbe 
complainant  has  assigned  cross-errors  on  that 
part  of  the  order  of  the  Appellate  Court  re- 


quiring ber  to  pay  the  $2,000  paid  by  J. 
Irving  Pearce,  and  Interest  thereon,  in  order 
to  redeem. 

The  transaction  between  tbe  receiver  of 
the  bank  and  Myron  Pearce  amounted  to  a 
surrender  of  tbe  collaterals  to  the  surety  up- 
on bis  payment  of  the  note.  Pearce  bad  tried 
to  buy  tbe  stock  pledged,  for  less  than  the 
amount  due  on  the  note,  offering  first  $500 
and  later  $4,000,  but  these  offers  were  re- 
fused. He  wrote  to  Evans  that  when  be 
pressed  the  bank  for  an  answer  they  said 
they  would  not  sell  for  less  than  $6,000  or 
$7,000,  and  that  the  &nly  thing  he  could  do 
was  to  demand  tbe  privilege  of  paying  tbe 
balance  on  the  note  and  taking  back  the  se- 
curities. Again  he  wrote  to  Evans,  two  days 
after  he  got  the  stock,  that  be  tried  to  buy 
for  $4,500,  but  without  any  result,  and  be 
finally  bad  to  pay  tbe  full  amount  of  the 
claim  and  Interest;  that  they  had  to  sell  to 
him  on  tendering  the  full  amount  of  their 
claim  against  his  father's  estate.  He  testi- 
fied that  when  he  and  Jones,  who  was  acting 
for  the  receiver  of  the  bank,  talked  about  the 
value  of  tbe  stock,  the  latter  thought  it  was 
worth  $6,000  or  $7,000,  and  tbe  reason  he 
would  take  the  amount  due  on  the  note  for 
that  stock  was  that  there  was  a  written 
agreement  to  turn  over  to  J.  Irving  Pearce 
any  amount  realized  over  what  was  owing 
by  J.  Irving  Pearce.  When  Jones  told  bbn 
he  would  accept  the  amount  proved-  up 
against  J.  Irving  Pearce's  estate,  with  in- 
terest, aud  deliver  tbe  stoc&,  Pearce  said  be 
would  accept  It  and  pay  up. 

Myron  Pearce  had  the  right,  as  adminis- 
trator of  his  father's  estate,  to  require  tbe  re- 
ceiver to  surrender  the  stock  to  blm  upon 
payment  of  the  amount  for  which  It  was 
pledged.  The  receiver  believed  it  was  worth 
more  than  the  amount  of  the  debt.  He  bad 
no  right  to  sell  It  for  less  than  its  value.  He 
had  no  right  to  sacrifice  tbe  interest  of  tbe 
Hinckley  estate.  But  be  was  bound  to  sur- 
render tbe  collaterals  upon  payment  of  the 
debt  by  the  surety,  and  the  evidence  Is  con- 
vincing that  this  was  what  was  intended  to 
be  done  and  was  done.  Myron  Pearce  re- 
ceived tbe  stock  as  administrator,  and  held 
it  as  collateral  security  to  Indemnify  bis  fa- 
ther's estate  for  the  paym^it  of  Hinckley's 
debt 

Colvln,  the  appellant  was  appellee's  agent 
to  procure  a  purchaser  of  this  stock.  He 
had  offered  bis  services  as  a  stockbroker  for 
this  purpose  in  bis  letter  of  August  12,  1904, 
for  a  commission  of  10  cents  a  share  and  the 
offer  was  accepted  by  Evans'  letter  of  August 
15tb.  Nothing  occurred  afterward  to  termi- 
nate this  relation.  Colvln  was  thoroughly 
acquainted  wltb  tbe  situation  at  tbe  time  be 
got  the  stock  from  Pearce,  with  the  Hen  up- 
on the  stock  and  tbe  relations  of  all  tbe  par- 
ties. He  had  no  right  to  put  himself  in  a 
position  adverse  to  tbe  Interest  of  Mrs. 
Hinckley.  His  agency  disabled  blm  from 
dealing  on  bis  own  account  with  the  stock. 
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Kerfoot  r.  Hyman,  62  III.  512;  Cottom  t. 
Holllday,  69  111.  176.  Th$>ngb  he  was  acting 
for  Fargo  In  the  purchase,  yet  Fargo  Is  not 
making  any  claim  to  the  stock.  He  has  re- 
turned It  to  Colvln  and  received  from  the 
latter  the  consideration  paid.  Colvln  occu- 
pies the  same  position  as  if  he  bad  acted 
directly  in  his  own  name  in  making  the  pur- 
chase, and  he  cannot  retain  against  Mrs. 
Hinckley  the  benefit  of  the  contract.  She  Is 
entitled  to  whatever  advantage  may  be  deriv- 
ed therefrom. 

Whatever  view  may  be  taken  of  the  sale 
by  Pearce,  whether  he  sold  as  owner  or 
pledgee,  he  parted  to  Colvln  w.lth  whatever 
interest  he  bad  in  the  stock.  As  between  blm 
and  Colvln  the  sale  was  valid.  As  between 
them  Colvln  acquired  the  stock  free  from 
any  lien.  Colvln  cannot  keep  it  as  against 
Mrs.  Hinckley,  because  when  he  purchased  it 
he  was  her  agent  to  procure  a  purchaser  for 
this  same  stock.  The  sale  relieved  the  stock 
of  any  claim  or  Hen  which  Pearce  might 
have  on  It,  but  It  does  not  enable  Colvln  to 
hold  it  against  Mrs.  Hinckley.  She  is  entitled 
to  claim  it  from  him,  as  he  holds  it,  free 
from  any  lien. 

The  gift  alleged  in  the  bill,  by  virtue  of 
which  Mrs.  Hinckley  claims  an  Individual 
ownership  of  the  stock,  was  not  established 
by  the  evidence,  and  her  ownership  Is  in  her 
representative  capacity. 

It  appears  that  Mrs.  Hinckley  negotiated 
for  the  sale  of  the  stock  to  A.  M.  Miller. 
He  Is  not  a  party  to  the  bill.  Whether  the 
negotiations  resulted  In  a  valid  contract, 
whether  he  will  seek  to  enforce  any  con- 
tract against  Mrs.  Hinckley,  and  whether,  as 
between  them,  he  has  any  interest  In  the 
stock,  are  not  material  questions  now.  No 
such  Interest  appears  In  him  as  requires  that 
he  should  be  made  a  party  to  this  suit. 

The  judgment  of  the  Appellate  Court  will 
be  reversed,  and  tlie  cause  remanded  to  the 
superior  court  of  Cook  county  with  directions 
to  enter  a  decree  giving  the  complainant,  as 
administratrix  of  the  estate  of  Francis  E. 
Hinckley,  the  right  to  redeem  the  2fioO 
shares  of  Vermilion  Range  I>aad  Company 
stock  by  paying  into  court,  within  30  days 
from  the  entry  of  the  decree,  $4,920,  with  In- 
terest thereon  from  November  23,  1904,  and 
in  case  of  her  failure  to  pay  the  same  into 
court  within  the  time  limited  that  her  bill  be 
dismissed;  that  the  defendant,  William  H. 
Colvln,  within  two  days  after  such  deposit 
and  notice  thereof  to  him,  deposit  with  the 
clerk  of  said  court,  for  the  complainant,  the 
certificates  for  said  2,050  shares  of  stock, 
with  an  assignment  and  power  of  attorney 
for  their  transfer  to  the  complainant  indors- 
ed thereon,  and  that  npon  the  deposit  of  such 
certificates  the  clerk  pay  to  said  Colvln  the 
money  so  deposited  with  him  by  the  com- 
plainant. The  costs  of  this  court  will  be 
paid  by  the  appellant 

Reversed,  and  remanded  with  directions. 


CARTER,  X  (specIaHy  concurring).  I  do 
not  concur  In  this  opinion  in  so  far  as  It  sus- 
tains the  appellee's  assignment  of  cross-er- 
ror upon  the  Judgment  of  the  Appellate 
Court 

(2SS  III.  1«Z) 
PATTERSON  v.   WARFIELD. 
(Supreme  Court  of  Illinois.    Feb.  20,  190S.    Re- 
hearing Denied  April  8,  1908.) 
JUBT— Right  to  Juey  Teiai/— Denial— Ap- 

FEAi/— StipuiXtion  fob  Judgment. 

Practice  Act,  {  110  (Laws  1907,  p.  468). 
providing  that  "appeals  shall  also  be  allowed 
from  the  judgment  of  the  Appellate  Court  to  the 
Supreme  Court  in  all  cases  where  such  judg- 
ment of  the  Appellate  Court  is  that  the  judg- 
ment of  the  trial  court  be  reversed  and  the  case 
remanded  for  a  new  trial,  if  the  party  so  ap- 
pealing will  stipulate  in  writing,  at  the  time  of 
praying  the  appeal,  that  final  judgment  in  the 
case  may  be  entered  in  the  Supreme  Court 
against  him,  if  such  appeal  is  not  prosecuted 
with  effect  is  unconstitutional,  as  depriving 
the  appellant  of  his  right  of  trial  bj;  a  jury,  in 
its  application  to  a  case  in  which  in  order  to 
enter  a  iinal  judgment  against  appellant  thi> 
court  must  consider  evidence  on  controverted 
(luestions  of  fact  and  enter  the  final  judgment 
in  accordance  with  such  consideration. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  31,  Jury,  fi§  05-98.] 

Appeal  from  Appellate  Court,  First  district, 
on  Appeal  from  Circuit  Court,  Cook  County: 
R.  S.  Tuthin,  Judge. 

Action  by  John  0.  Patterson  against  George 
T.  Cline,  in  which,  Cllne  having  died,  Edwin 
A.  Warfleld,  his  executor,  was  substituted. 
From  a  Judgment  of  the  Appellate  Court  re- 
versing a  judgment  of  the  circuit  court  for 
plaintifT,  plaintiff  appeals.    Appeal  dismissed. 

Appellant  obtained  Judgment  by  default  in 
an  attachment  proceeding  against  George  X. 
Cllne,  since  deceased,  March  24,  1898,  for 
$3,340.  He  then  sued  out  execution  on  said 
Judgment,  and  on  May  31,  1808,  was  paid  by 
the  sheriff  the  sum  of  $3,892.38  from  the 
proceeds  of  the  sale,  by  the  sheriff,  of  lands 
located  In  Cook  county,  owned  by  Cline. 
Cllne  afterwards  sued  out  a  writ  of  error, 
and  the  case  was  taken  through  the  Appellate 
Court  to  this  court,' where  the  judgments  of 
both  courts  were  reversed,  and  the  cause  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings. Cline  V.  Patterson,  191  111.  246,  61 
N.  E.  126.  After  the  case  was  remanded 
Cline  traversed  the  affidavit  In  attachment, 
pleaded  the  general  issue,  and  on  January 
20,  1003,  filed  special  pleas  claiming  a  set- 
off by  reason  of  the  amount  paid  to  appel- 
lant under  the  execution.  Thereafter  the 
death  of  Cllne  was  suggested,  and  Edwin  A. 
Warfield,  his  executor,  substituted.  There 
were  various  amendments  of  the  pleadings, 
one  of  which  Increased  the  ad  damnum  from 
$4,000  to  $10,000.  The  suit  was  for  legaF 
services  rendered  by  appellant  to  Cllne  In 
his  lifetime,  chiefly  in  the  trial  of  two  cases 
in  court  and  in  connection  with  settling  the 
title  to  certain  land.  The  bill  of  particulars 
recited  the  services  for  which  the  compen- 
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satlon  was  dalmed,  and  testimony  was  of- 
fered on  both  sides  as  to  tbelr  value.  At  the 
condnsion  of  the  evidence  the  court  instruct- 
ed the  Jury,  among  other  things,  that  "the 
defendant  is  entitled  to  set  off  in  this  pro- 
ceeding against  the  claim  of  plaintiff  the  sum 
of  $3340,  t>elng  the  sum  received  by  plain- 
tiff on  tlie  saie.  of  land  under  tbe  attach- 
ment," etc.  Tlie  following  verdict  was  re- 
turned by  the  Jury:  "We,  the  Jury,  find  the 
Iseues  for  the  plaintiff,  and  assess  the  plain- 
tiff's damages  at  the  sum  of  $1,660,  due  on 
the  9th  day  of  February,  1898' — the  verdict 
having  been  sealed  and  returned  into  court 
the  morning  after  the  conclusion  of  the  trial. 
No  objection  appears  to  have  been  made  at 
the  time  it  was  returned  to  its  form.  The 
day  after  the  Jury  had  been  discharged  from 
fnrtber  consideration  of  the  cause  a  question 
was  raised  before  the  court  as  to  the  mean- 
ing of  the  verdict,  and  appellant  moved  that 
the  words,  "due  on  the  9th  of  February, 
1808,"  be  stricken  out  Appellee  objected, 
dahning  that  the  verdict  sliowed  on  its  face 
the  Jury  found  that  in  strikiiig  the  balance 
between  appellant  and  Cline  at  the  date  of 
commencement  of  suit  appellant  was  only 
entitled  to  a  credit  of  $1,6G0  for  legal  serv- 
ices, and  that  Cline  was  entitled  to  a  credit 
of  $3,340  for  money  collected  on  the  attach- 
ment, which  would  leave  a  balance  In  CUne's 
favor  of  $1,680.  Two  days  after  the  ver- 
dict had  been  returned  by  the  Jury  they  were 
reassembled,  seven  of  them  having  been 
sworn  and  being  then  engaged  in  hearing 
another  case,  and  an  additional  instruction 
was  given  them  by  the  court  to  the  effect 
that.  If  they  Intended  by  their  verdict  to  find 
that  $1,660  was  due  the  appellant  on  Febru- 
ary 9,  1898,  after  allowing  Cline  credit  for 
$3,340,  which  they  were  instructed  to  allow 
as  credit,  they  should  amend  their  verdict 
by  striking  out  the  words  "due  on  the  9th 
day  of  February,  1^8."  This  the  Jury  did, 
and  returned  a  verdict  for  appellant  for  $1,- 
600.  To  this  appellee's  counsel  objected  and 
excepted.  On  appeal  to  the  Appellate  Court 
that  court  held  it  was  error  for  the  circuit 
court  to  recall  the  Jury  after  their  sealed  ver- 
dict had  l)een  returned  and  they  had  separat- 
ed and  instruct  them  to  amend  the  same,  and 
the  Judgment  was  reversed,  and  the  cause 
remanded. 

John  0.  Patterson,  for  appellant  Mason 
&  Wyman  (I<oesch,  Scofleld  &  Loescb,  of 
counsel),  for  appellee. 

CARTER,  J.  (after  stating  the  facts  as 
above).  Appellant  prayed  for  and  obtained 
an  appeal  to  this  court  under  section  119  of 
the  new  practice  act  (TOaws  1907,  p.  468),  by 
signing  a  stipulation  that  final  Judgment 
might  be  entered  against  him  in  this  court 
If  his  appeal  was  not  prosecuted  with  effect. 
This  provision  of  that  section  is  new  to  our" 
practice,  and  reads  as  follows:  "And  ap- 
peals shall  also  be  allowed  from  the  Judg- 
84  N.ES.— 12 


ment  of  the  Appellate  Court  to  the  Supreme 
Court,  In  all  cases  where  such  Judgment  of 
the  Appellate  Court  is  that  the  Judgment  of 
the  trial  court  be  reversed  and  the  case  re- 
manded for  a  new  trial,  if  the  party  so 
appealing  will  stipulate  in  writing,  at  the 
time  of  praying  the  appeal,  that  final  Judg- 
ment in  the  case  may  be  entered  in  the  Su- 
preme Court  against  him,  if  such  appeal  is 
not  prosecuted  with  effect" 

Appellee  contends,  if  this  court  should  de- 
cide that  final  Judgment  should  be  entered 
against'  appellant  in  accordance  with  the  stip- 
ulation, that  on  the  facts  in  this  case  appellee 
would  thereby  be  deprived  of  his  constitu- 
tional right  of  trial  by  Jury,  without  his 
consent.  Both  parties  did  not  stipulate  in 
this  case  that  the  Judgment  might  be  final  in 
this  court,  and  the  section  does  not  so  re- 
quire. Tlie  purpose  of  this  provision  of  said 
section  119  is  manifest.  It  was  intended  ,to 
bring  litigation  to  a  speedier  conclusion  than 
would  be  possible  under  the  old  practice  act 
when  the  case  was  reversed  by  the  Appellate 
•Court  and  sent  back  for  a  new  trial.  In 
this  case,  if  this  court  should  agree  with  the 
finding  of  the  Appellate  Court,  considering 
no  other  question  than  the  one  considered  by 
that  court,  it  would  simply  send  the  case 
back  for  a  new  trial,  and,  instead  of  shorten- 
ing the  litigation,  would  lengthen  it  That 
evidently,  was  not  the  intention  of  this  pro- 
vision of  the  statute.  If  this  court  entered 
Judgment  against  appellant  on  any  other 
basis,  it  would  have  to  pass  on  the  merits  of 
the  controversy. 

.'Vppellee  ctmtenda  in  bis  brief  here  that 
Cline  did  not  owe  ai^ellant  anything,  and 
there  is  evidence  in  the  record  fairly  tending 
to  show  that,  if  there  was  anything  which  ap- 
pellant should  be  credited  with  for  the  serv- 
ices for  which  he  was  seeking  to  recover,  it 
might  be  considerably  less  in  amount  than  the 
money  he  had  already  collected  on  the  exe- 
cution, namely,  $3,340,  and  that  the  Jury,  on 
the  evidence,  might  have  found  a  verdict 
against  appellant  It  seems  to  be  admitted 
on  this  record  that  appellant  had  in  his  pos- 
session $3,340  which  Cline  should  be  credited 
with  in  striking  a  balance  between  him  and 
appellant  The  evidence  offered  by  appellee 
as  to  the  amount  which  appellant  should  be 
credited  with  for  services  ranged  all  the  way 
from  $2,200  to  $4,200,  while  the  evidence  of- 
fered by  appellant  tended  to  show  that  he 
was  entitled  to  an  amount  running  from 
$5,000  to  $15,000  or  more,  less  the  set-off  of 
$3,340  so  collected  In  the  attachment  proceed* 
Ing  and  set  up  in  the  plea  of  appellee.  If 
this  court  were  to  enter  final  Judgment  in  this 
case,  it  might  l>e  Justified,  on  this  record,  in 
entering  Judgment  against  appellant  In  any 
amount  up  to  and  exceeding  $1,000,  or  in  his 
favor  for  any  amount  up  to  $10,000.  A  ques- 
tion of  fact  such  as  this  must  be  tried  by  a 
Jury,  and  it  Is  only  for  the  court  to  say  wheth- 
er the  evidence  offered  is  pertinent  to  the  Is- 
sue.    It  has  been  held  that  it  is  entirely 
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proper  for  the  trial  court,  as  well  as  for  a 
reviewing  court,  to  decide  whether  there  Is 
sufficient  evidence  before  the  Jury  to  present 
an  Issue  of  fact  under  the  pleadings,  and  to 
direct  a  verdict  If  there  Is  not  (Commercial 
Ins.  Co.  V.  Scammon,  123  III.  601,  14  N.  B. 
666) ;  but  it  is  not  within  the  province  of  the 
trial  court  to  weigh  the  evidence  and  ascer- 
tain where  the  preponderance  lies.  The  func- 
tion of  the  trial  court  is  limited  strictly  to  de- 
termining whether  there  is  or  Is  not  evidence 
legally  tending  to  prove  the  fact  affirmed.  We 
have  held  In  discussing  a  similar  question 
that  an  appellate  tribunal  may  exercise,  on 
appeal,  the  same  powers  In  this  respect,  and 
no  more.  Commercial  Ins.  Co.  v.  Scammon, 
supra.  If  any  Judgment  of  any  kind  were  en- 
tered against  amtellant,  other  than  merely  af- 
firming the  Judgment  of  the  Appellate  Court, 
it  would  necessarily  result  In  this  court,  on 
this  record,  weighing  and  considering  the  evi- 
dence. 

In  City  of  Spring  Valley  v.  Coal  Co.,  178 
in.  497,  60  N.  B.  1067,  we  discussed  u  very 
similar  question  In  construing  a  section  of 
the  old  practice  act  holding  that  the  right  of 
trial  by  Jury  referred  to  In  section  5  of  article 
2  of  the  Constitution  of  1870,  and  which  Is 
Invoked  here  by  appellee,  means  the  right  as 
It  had  been  enjoyed  before  the  adoption  of 
that  Instrument,  and  stated  (page  506  of  173 
III.,  page  1069  of  50  N,  B.) :  "A  court  of  re- 
view in  this  state  at  the  time  the  Constitu- 
tion W.1S  adopted  had  never  assumed  the  pow- 
er to  assess  damages  or  render  Judgments 
for  the  recovery  of  property  or  damages,  ex- 
cept upon  the  verdict  of  a  Jury,  unless  thc^ 
right  to  a  Jury  had  been  waived.  It  has  ex- 
ercised the  right  to  direct  proper  Judgment  to 
be  entered  where  the  court  has  failed  to  enter 
such  a  Judgment,  but  not  to  assess  damages 
which  the  party  has  a  right  to  contest  before 
a  Jury.  •  •  •  While  the  right  of  trial  by 
Jury  as  enjoyed  before  the  adoption  of  the  Con- 
stitution did  not  include  a  right  in  a  plaintiff  to 
submit  a  claim,  clearly  without  merit,  to  suc- 
cessive Juries,  where  a  court  of  review  could 
see  that  no  Judgment  could  be  permitted  to 
stand,  It  did  require  that  no  Judgment  for  dam- 
ages should  be  entered  except  upon  the  verdict 
of  a  Jury,  unless  the  right  was  waived."  We 
deem  this  reasoning  conclusive  on  the  facts 
in  this  case.  The  question  whether  the  proof 
under  the  plea  of  set-off  showed  that  appellee 
bad  a  claim  of  set-off  or  a  counterclaim,  or 
the  amount  so  collected  by  the  appellant 
should  be  applied  as  a  partial  payment,  as 
contended  for  by  appellant,  cannot  change  the 
result. 

This  court  has  no  more  power  to  Infringe 
upon  the  right  of  trial  by  Jury  than  has  a 
trial  court  If  a  trial  court  should  have  taken 
the  case  from  the  Jury,  a  court  of  review,  on 
appeal,  might  be  authorized  to  exercise  the 
same  power,  but  no  greater.  To  enter  Judg- 
ment on  this  record  against  the  appellant 
under  this  provision  of  the  new  practice  act, 
it  would  not  only  be  necessary  to  review  the 


entire  evidence  In  the  record,  but  to  weigh 
and  consider  It  so  as  to  be  able  to  enter  a 
Judgment  Independent  of,  and.  If  necessary, 
contrary  to,  the  finding  of  the  Jury. 

We  do  not  decide  in  this  case  that  said  pro- 
vision of  said  section  119  above  quoted  Is 
unconstitutional  as  to  all  cases  that  may 
come  within  Its  terms,  but-  we  do  hold  that 
where,  as  in  this  case,  In  order  to  enter  a 
final  Judgment  against  appellant,  the  court 
must  consider  evidence  on  controverted  ques- 
tions of  fact,  and  enter  final  Judgment  In 
accordance  with  such  consideration,  such  pro- 
vision Is  unconstitutional.  The  following  de- 
cisions, among  others,  tend  to  support  this 
conclusion:  Frazer  v.  Howe,  106  111.  563; 
Jones  V.  Fortune,  128  111.  518,  21  N.  B.  523; 
Manistee  Lumber  Co.  v.  Union  Nat  Bank, 
143  III.  490,  32  N.  E.  449 ;  Siddall  v.  Jansen, 
143  111.  537,  32  N.  B.  384;  Frost  v.  People, 
193  111.  635,  61  N.  B.  1054,  86  Am.  St  Bep. 
352;  Kerfoot  v.  Cromwell  Mound  Co.,  116 
III.  502,  25  N.  B.  960;  Commercial  Union 
Assurance  Go.  v.  Scammon,  126  111.  365,  IS 
N.  B.  562,  9  Am.  St  Rep.  607. 

Our  determination  of  the  constitutional 
question  necessarily  leads  to  the  appeal  being 
dismissed.  The  provision  under  which  the 
appeal  was  granted  by  the  Appellate  Court 
being  unconstitutional,  so  far  as  It  applies 
to  this  case,  the  appeal  to  this  conrt  did  not 
lie,  and  should  not  have  been  granted.  The 
dismissal  of  the  appeal  will  leave  the  Judg- 
ment of  the  Appellate  0>urt  reversing  the 
Judgment  and  remanding  the  cause  for  a 
new  trial  in  full  force^  and  that  court  will 
proceed  to  issue  Its  mandate  as  if  no  appeal 
to  this  court  had  been  taken. 

Appeal  dismissed. 


(233  111.  175) 
ROXAIi  LEAGUE  v.  KAVANAOH. 
(Supreme  Court  of  Illinois.    Feb.  20,  1906L 
Rehearing  Denied  April  8.  190S.) 

1.  I  NJTJNCTioH— Actions  in  Fobeion  State. 

A  court  of  one  state  has  the  right  in  a 
pn^r  case,  such  as  fraud  or  gross  wrong  or 
oppression,  to  restrain  a  person  over  whom  the 
court  has  jurisdiction  from  bringing  a  suit  in  a 
foreign  state,  since  the  decree  acts  solely  on  the 
person ;  but  to  justify  equitable  interposition 
It  must  be  made  to  appear  that  an  equitable 
right  will  otherwise  be  denied  the  party  seeking 
relief. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  27,  Injunction,  H  70,  71.] 

2.  CouBTS— CoNFUOriRG  JtJBiSDiCTioN— Fob- 
eion States. 

A  person  has  the  right  to  select  such  tri- 
bunal as  he  chooses,  even  though  it  is  a  court 
of  a  foreign  state,  for  the  prosecution  of  his 
rights,  and  the  court, which  first  obtains  juris- 
diction will  retain  it 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  13,  Courts,  §!  1226-1228.] 

3.  Evidence  —  Judicial    Notice  — Laws    of 
Foreign  State. 

The  laws  of  another  state  are  matters  of 
fact  of  which  the  court  cannot  take  judicial  no- 
tice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  |  61.] 
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t  IifjuNonon— Actions  —  FoBEiGN  States— 

INSUBANCE— PiXADINO. 

A  bill  for  an  injunction  to  restrain  an  ac- 
tion in  tlie  courts  of  Missouri  on  a  benefit  cer- 
tificate, on  the  ground  that  by  the  laws  of  the 
itate  of  Illinois,  in  which  the  bill  was  brought, 
>nd  of  which  the  insured  at  the  time  of  his 
death,  and  the  beneficiary,  were  citizens,  and  in 
which  the  insurer  had  its  principal  place  of 
business  and  was  chartered,  «  by-law  of  the 
insurer  providing;  that  the  beneficiary  of  a  so- 
ciety, sane  or  insane,  could  recover  no  more 
than  the  amount  actually  paid  in,  was  valid, 
while  by  the  laws  of  the  state  of  Missouri,  as 
laid  down  by  decision  of  the  Court  of  Appeals  of 
that  state,  such  by-law  was  invalid,  and  hence 
that  it  would  be  inequitable  for  a  suit  to  be 
brought  in  Missouri,  is  demurrable  where  it  wag 
not  alleged  that  the  Court  of  Appeals  was  the 
court  of  final  jurisdiction,  since  there  was  no 
sufficient  showing  that  the  courts  of  Missouri 
would  decide  differently  than  the  courts  of  Illi- 
nois. 

Ai^ieal  from  Appellate  Oonrt,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  3.  W.  Mack,  Judge. 

Suit  for  luJoQctlon  by  the  Royal  League 
against  Anna  Sexton  Kavanagh.  From  a 
decree  dismissing  the  bill  for  want  of  equity, 
plaintUT  appeals.    AfiBrmed. 

Mann  &  Miller,  for  appellant  W.  S.  Op- 
penhelm  (Walter  H.  Chamberlain,  of  coun- 
sel), for  appellee. 

DUNN.  X  The  appellant  filed  Its  bill  In 
the  drcnlt  court  of  Cook  county  for  an  in- 
jimction  to  restrain  the  appellee  from  bring- 
ing an  action  In  the  state  of  Missouri  against 
the  appellant  upon  a  benefit  certificate  Is- 
sued by  It  to  Thomas  W.  Kavanagh,  In 
which  the  appellee  was  named  as  beneficiary. 
The  drcnlt  court  sustained  a  demurrer  to 
the  bill,  which  was  thereupon  dismissed  for 
want  of  equity,  and,  that  decree  having  been 
affirmed  by  the  Appellate  Court,  this  further 
appeal  Is  prosecuted  by  the  appellant 

It  apiiears  from  the  bill  that  the  appellant 
Is  a  fraternal  Insurance  society  organized  In 
18S3  under  the  laws  of  the  state  of  Illinois, 
having  the  object  among  other  things,  of 
establishing  a  fund  for  the  benefit  of  the 
widows  and  orphans  of  deceased  members. 
It  operates  and  conducts  its  business  under 
the  provisions  of  the  laws  of  this  state,  and 
hag  always  done  so,  and  Its  principal  office 
Is,  and  has  always  beein.  In  the  city  of  Chi- 
cago. It  operates  through  subordinate  coun- 
cils, which  are  authorized  to  admit  accept- 
able persons  to  beneficiary  membership,  one 
of  which  councils,  known  as  "Lake  Shore 
Council  No.  59,"  located  in  the  city  of  Chi- 
cago, In  September,  1895,  admitted  to  mem- 
bership Thomas  W.  Kavanagh,  who  was  then 
a  citizen  of  Illinois  residing  in  Chicago.  He 
signed  an  application  containing  the  follow- 
ing agreement:  "If  accepted  as  a  member 
I  agree  to  comply  with,  and  that  my  mem- 
bership and  all  interests  of  the  persons  en- 
titled to  such  benefits  shall  be  subject  to, 
an  laws,  rules  and  usages  now  In  force  In 
the  order  or  which  may  be  hereinafter  adopt- 
ed by  It"    Having  passed  a  medical  exam- 


ination, his  application  was  approved,  he  was 
admitted  to  membership,  and  received  a  ben- 
efit certificate  providing  that  "upon  condi- 
tion that  the  statements  made  by  blm  In 
his  application  for  membership  In  said  coun- 
cil, the  representations  and  agreements  made 
and  subscribed  to  by  him  In  the-  medical 
examiner's  blank,  *  *  *  be  made  a  part 
of  this  contract  and  upon  condition  that  the 
said  member  complies.  In  future,  with  the 
laws,  rules  and  regulations  now  governing 
the  said  council  and  funid  or  that  may  here- 
after be  enacted  by  the  supreme  council 
to  govern  said  council  and  fund,  all  of  which 
are  also  made  a  part  of  this  contract.  These 
conditions  being  expressly  assented  to  and 
complied  with,  the  supreme  council  of  the 
Royal  League  hereby  promises  and  binds 
Itself  to  pay  out  of  Its  widows'  and  or- 
phans' benefit  fund  to  Anna  Sexton  Kav- 
anagh, wife,  a  sum  not  exceeding  $4,000,  in 
accordance  with  and  under  the  provisions 
of  the  law  governing  said  fund,  upon  satis- 
factory proof  of  death  of  said  member  and 
upon  the  surrender  of  this  certificate,  pro- 
vided that  said  member  Is  In  good  standing 
In  this  order  at  the  time  of  his  death,"  etc. 
Kavanagh's  acceptance  of  the  certificate  was 
evidenced  by  an  indorsement  upon  the  bot- 
tom thereof,  signed  by  him,  as  follows:  "I 
accept  this  certificate  on  the  conditions 
named  herein." 

In  March,  1893,  there  was  enacted  a  by- 
law as  follows:  "If  any  member  shall,  with- 
in two  years  subsequent  to  his  admission 
Into  this  order,  die  by  his  own  act  or  band, 
sane  or  insane,  his  beneficiary  or  benefi- 
ciaries shall  receive  only  one-half  of  the  face 
value  of  his  benefit  certificate,"  which  by-law 
went  Into  effect  on  April  1,  1893.  In  April, 
1895,  this  by-law  was  amended  by  extend- 
ing the  time  therein  mentioned  to  five  years, 
the  amendment  going  into  effect  on  May  1, 
1895.  In  1897  the  time  limit  was  stricken 
out  of  the  by-law,  and  In  1899  it  was  ex- 
tended to  apply  to  all  members,  whether 
theretofore,  or  thereafter  admitted.  In  1903 
it  was  again  amended,  and  ii)  April,  1905, 
it  was  amended  to  read-  as  follows:  "No 
member,  whether  admitted  heretofore  or 
hereafter,  shall  die  by  his  own  act  or  hand, 
sane  or  insane;  and  if  any  member,  whether 
admitted  heretofore  or  hereafter,  shall  die 
by  his  own  act  or  hand,  sane  or  Insane, 
such  death  shall  forfeit  all  rights  and  claims 
to  the  amount  agreed  to  be  paid  on  his 
death  and  specified  in  the  benefit  certificate 
of  such  member,  and  his  beneficiary  or  bene- 
ficiaries shall  receive  and  be°  paid  In  lieu 
thereof  a  sum  equal  to  the  total  amount 
actually  paid  by  such  member  to  the  widows' 
and  orphans'  benefit  fund  of  the  order." 
The  by-law,  as  amended,  went  Into  effect  on 
July  1,  1905,  and  has  continued  In  effect 
from  thence  hitherto.  On  August  29,  1905, 
Kavanagh  committed  suicide  In  New  York, 
leaving   surviving   him   the  appellee,   Anna 


Digitized  by 


Google 


180 


84  NOBTHEASTBRN  BEPOBTBR. 


an. 


Sexton  Eavanagh,  his  widow,  who  was  nam- 
ed as  beneficiary. 

It  IS  alleged  that  when  Kavanagh  Joined 
the  order,  and  until  his  death,  be  and  the  ap- 
pellee were  residents  of  the  state  of  Illinola, 
and  the  appellee  is  now  a  citizen  of  Illinois 
and  a  resident  of  the  county  of  Cook;  that 
under  the  law  of  the  state  of  Illinois  the 
said  by-law,  although  enacted  after  Karan- 
agh  Joined  the  order,  was  valid  and  binding 
upon  him  and  the  appellee  as  his  beneficiary ; 
and  that  by  reason '  of  the  suicide  of  Kav- 
anagh the  liability  of  the  appellant  to  ap- 
pellee upon  the  death  was  for  the  sum  of 
$322.84,  which  constituted  the  actual  amount 
paid  Into  the  widows'  and  orphans'  benefit 
fund  by  said  Thomas  Kavanagh. 

The  bill  further  alleged  that  4)y  the  opin- 
ion and  decision  of  the  Court  of  Appeals  of 
the  state  of  Missouri  in  the  case  of  Morton 
v.  Supreme  Council  of  the  Boyal  League,  100 
Mo.  App.  76,  78  S.  W.  259,  it  has  been  settled 
as  the  rule  of  law  in  that  state  that  suicide 
by-laws  adopted  subsequent  to  the  date  when 
the  member  Joins  the  order  are  not  binding 
upon  him  or  bis  beneficiaries,  although  by  the 
terms  of  the  contract  of  membership  there 
is  an  agreement  contained  therein  that  such 
member  and  his  beneficiary  shall  be  bound 
thereby,  so  that  the  rule  of  law  which  obtains 
in  the  state  of  Missouri  is  directly  contrary 
to  the  rule  of  law  of  the  state  of  Illinois; 
that  appellant  is  licensed  to  do  business  in 
the  state  of  Missouri,  and  has  there  subordi- 
nate councils  and  agents  upon  whom  service 
may  be  had,  so  that  the  appellee  would  be 
able  to  procure  service  upon  appellant  if  she 
went  Into  that  Jurisdiction  and  began  a  suit 
upon  the  benefit  certificate;  that  the  contract 
entered  Into  was  made  between  two  citizens 
of  Illinois;  that  th^  certificate  was  delivered 
In  Illinois;  that  the  assessments  were  paid 
In  Illinois;  that  under  the  law  the  place  of 
performance  was  and  Is  Illinois,  and  there- 
fore said  contract  Is  an  Illinois  contract,  in- 
to which  the  laws  of  Illinois  entered  and 
formed  a  part,  and  the  appellant  is  therefore 
entitled  to  have  its  rights  and  liabiilties  un- 
der said  contract  adjudicated  and  determined 
under  and  In  accordance  with  the  laws  of 
Illinois;  that  If  the  appellee  begins  proceed- 
ings in  the  state  of  Missouri  the  appellant 
cannot  obtain  the  benefit  of  the  laws  of  Illi- 
nois, where  said  contract  was  made,  by 
pleading  such  laws  in  any  suit  began  In  Mis- 
souri, for  the  reason  that  the  rule  of  law  in 
that  regard  in  Illinois  does  not  rest  upon  a 
statute  of  the  state  of  Illinois,  but  Is  a  rule 
of  the  common  law,  which  obtains  in  Illi- 
nois, and  it  has  been  determined  and  settled 
to  be  the  rule  of  law  In  the  state  of  Missouri 
by  the  Court  of  Appeals  that  where  the  courts 
of  said  state  are  called  upon  to  consider  and 
construe  a  contract  entered  into  In  a  sister 
state,  and  the  rule  of  law  which  obtains  in 
the  state  where  the  contract  was  made  or 
was  to  be  performed  Is  different  from  the 


rule  of  law  which  obtains  In  the  stat^  of 
Missouri,  and  the  rule  which  obtains  In  the 
state  where  the  contract  was  made  or  was  to 
be  performed  is  a  rule  of  the  common  law 
of  that  state  and  not  based  upon  the  statutes 
thereof,  the  courts  of  Missouri  will  not  fol- 
low the  rule  which  obtains  in  the  state  where 
the  contract  was  made  or  was  to  be  per- 
formed, but  will  construe  said  contract  ae- 
coi'dlng  to  the  rule  which  obtains  in  the  state 
of  Missouri,  as  will  appear  from  the'  decision 
of  the  Court  of  Appeals  of  Missouri  In  the 
case  of  Campbell  v.  American  Benefit  Club, 
100  Mo.  App.  249,  73  S.  W.  342. 

The  bill  further  alleged  that  the  appellee, 
in  order  to  evade  the  law  of  Illinois,  by  which 
her  rights  should  be  determined,  and  in  or- 
der to  avail  herself  of  the  law  of  Missouri, 
now  threatens  to  bring  legal  proceedings  in 
Missouri  on  the  benefit  certificate  to  compel 
the  appellant  to  pay  the  sum  of  $4,000,  where- 
as in  truth  and  In  fact  it  is  liable  for  no 
more  than  $.322.84,  which  actlMi  and  conduct 
on  the  part  of  the  appellee,  unless  restrained 
will  be  a  fraud  upon  the  appellant  and  will 
result  in  depriving  it  of  its  rights  under  the 
laws  of  this  state;  that  It  has  a  membership 
of  a  little  more  than  27,500,  of  which  about 
20,000  are  In  Illinois,  holding  contracts  of 
membership  made  and  entered  into  in  this 
state,  to  be  performed  in  this  state,  where 
the  certificates  were  delivered  and  the  dues 
and  assessments  paid,  so  that  the  contracts 
are  Illinois  contracts  and  governed  and  con- 
trolled by  the  laws  of  Illinois,  and  to  permit 
the  appellee  to  begin  a  suit  in  the  courts  of 
Missouri,  or  of  any  other  state  where  the 
laws  governing  and  controlling  such  con- 
tracts as  the  one  here  involved  In  regard  to 
the  questions  here  Involved  are  different  from 
the  laws  of  Illinois,  and  where  the  courts  of 
such  state  or  states  refuse  to  be  governed 
and  controlled  by  the  laws  of  Illinois,  will  be 
to  permit  the  appellee  not  only  to  work  a 
fraud  upon  appellant,  but  likewise  upon  those 
members  of  the  order  residing  in.  the  state  of 
Illinois  and  holding  Illinois  contracts;  that 
appellant  is  able,  ready,  and  willing  to  pay 
to  the  defendant  whatever  sura  may  be  de- 
termined to  be  due  under  Its  contract,  and 
tenders  into  court,  to  be  held  subject  to  the 
order  of  the  court,  $322.84,  and  avows  its 
readiness  to  pay  any  sum  in  addition  thereto 
for  which  It  may  be  determined  to  be  liable. 
If  it  should  be  held  to  be  liable  for  any  addi- 
tional sum. 

There  is  no  question  as  to  the  right  to  re- 
strain a  person  over  whom  the  court  has  Ju- 
risdiction from  bringing  a  suit  In  a  foreign 
state.  Harris  v.  Pullman,  84  111.  20,  25  Am, 
Bep.  416.  The  courts  do  not  In  such  cases 
pretend  to  direct  or  control  the  foreign  court, 
but  the  decree  acts  solely  upon  the  party. 
The  Jurisdiction  rests  on  the  authority  vested 
In  courts  <tf  equity  over  persons  within  the 
limits  of  their  Jurisdiction  and  amenable  to 
process  to  stay  acts  contrary  to  equity  and 
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good  conscience.  The  state  baa  power  to 
compel  Its  own  citizens  to  respect  Its  laws 
even  beyond  its  own  territorial  limits,  and 
the  power  of  the  courts  is  nndoubted  to  re- 
strain one  citizen  from  prosecuting  in  the 
courts  of  a  foreign  state  an  action  against 
another  which  will  result  In  a  fraud  or  gross 
wrong  or  (^pression.  Snook  T.  Snetzer,  26 
Ohio  St  516;  Keyser  v.  Elce,  47  Md.  203,  28 
Am.  Rep.  448;  Teager  T.  Landsley,  69  Iowa, 
725,  27  N.  W.  739;  WUson  t.  Joseph,  107  Ind. 
490,  S  N.  B.  61G;  Dehon  v.  Foster,  4  Allen 
(Mass.)  SMS.  But  the  court  will  not  restrain 
the  prosecution  of  a  suit  In  a  foreign  Juris- 
diction unless  a  clear  equity  Is  presented  re- 
quiring the  Interposition  of  the  court  to  pre- 
vent a  manifest  wrong  dnd  injustice.  It  is 
not  enough  that  there  may  be  reason  to  an- 
ticipate a  difference  of  opinion  between  the 
two  courts,  and  that  the  courts  of  the  foreign 
state  would  arrive  at  a  Judgment  different 
from  the  decisions  of  the  courts  In  the  state 
of  the  residence  of  the  parties.  Carson  t. 
Dunham,  149  Mass.  52,  20  N.  E.  312,  3  L.  R. 
A.  202, 14  Am.  St.  Rep.  397.  It  is  not  inequi- 
table for  te  party  to  prosecute  a  legal  demand 
against  another  In  any  forum  that  will  take 
legal  jurisdiction  of  the  case,  merely  because 
that  forum  will  aa<»'d  him  a  better  remedy 
than  that  of  his  domicile.  To  Justify  equi- 
table Interposition  it  must  be  made  to  appear 
that  an  equitable  right  will  otherwise  be  de- 
nied the  party  seeking  relief.  Thomdike  v. 
Tborndike,  142 'ill.  430,  32  N.  B.  510,  21  L. 
R.  A.  71,  34  Am.  St.  Rep.  90. 

A  person  has  the  right  to  select  such  tri- 
bunal having  Jurisdiction  as  he  chooses  for 
the  prosecution  of  his  rights,  and  the  court 
which  flrst  obtains  Jurisdiction  will  retain  it 
Snch  Jurisdiction  cannot  be  defeated  because 
the  defendant  may  prefer  another  tribunal 
In  which  he  supposes  the  decision  will  be 
more  favorable  to  him;  In  this  case  It  Is  not 
averred  that  the  Supreme  Court  of  Missouri 
has  laid  down  any  rule  of  law  different  from 
that  of  this  court.  The  averment  Is  that  In 
two  cases  mentioned  the  Court  of  Appeals 
of  :Missourl  has  settled  the  rule  of  law  In  that 
state  lo  accordance  with  the  statement  there- 
of In  the  bill.  It  is  not  averred  that  the 
Court  of  Appeals  of  Missouri  Is  the  court  of 
final  appellate  Jurisdiction  In  the  state,  or 
that  the  court  of  final  appellate  Jurisdiction 
has  made  any  decision  of  any  question  In- 
volved In  this  case.  While  the  law  of  an- 
other state  Is  matter  of  fact  of  which  we 
cannot  take  Judicial  notice,  yet  the  allega- 
tions of  the  bill  in  that  regard  are  entirely' 
consistent  with  the  hypothesis  that  the  Court 
of  Appeals,  whose  decisions  are  alleged  to 
have  established  the  law  of  Missouri,  may  be 
an  Inferior  court  of  that  state  of  limited  ter- 
ritorial Jurisdiction,  whose  decisions  are  sub- 
ject to  review  by  the  Supreme  Court  This 
court  cannot  in  advance  of  its  announcement 
by  the  Supreme  Court  of  Missouri,  assume 
that  the  common  law  In  that  state  will  be 


declared  to  be  dlfl^erent  from  the  common 
law  as  construed  In  this  state.  Allegation 
and  proof  that  a  court  of  a  state  not  having 
final  appellate  Jurisdiction  has  settled  a  par- 
ticular rule  of  law  does  not  constitute  alle- 
gation or  proof  that  such  rule  Is  the  law  of 
the  state.  So  far  as  appears.  If  the  appellee 
should  bring  an  action  In  the  state  of  Mlsh 
sourl  against  appellant  on  this  benefit  certifi- 
cate, and  if  the  nisi  prius  and  Appellate 
Courts  should  decide  against  appellant,  It 
would  be  entitled  to  have  such  decision  re- 
viewed by  the  Supreme  Court  of  the  state  of 
Missouri,  and  we  have  no  reason  to  suppose 
that  that  court  will  not  do  Justice  between 
the  parties  and  give  effect  to  the  rules  of  law 
applicable  to  the  case.  The  Judgment  of  the 
Appellate  Court  will  be  affirmed. 
Judgment  afilrmed. 


(2S3  111.  Tt) 

SORG  V.  CRANDALL  et  al.    LOWDEN  et  al. 

V.  SORG  et  al.    SHIELDS  et  aL  v. 

SORG  et  al. 

(Supreme  Court  of  Illinois.    Feb.  20,  1908. 

■     Rehearing  Denied  April  8,  1908.) 

1.  Mechanics'  Liens— Pbocbkdinob  to  Peb- 

FECT— STATEaiENT  OV  CLAIM— OwNEBSHlP  OF 

Pbopkbty. 
„,„  Act  1874,  8  4,  as  ameiided  by  Laws  1887,  p. 
219  (Hurd's  Kev.  St  1803,  c  82,  §  4),  relating 
to  mechanics'  liens,  provides  that  one  wishing 
to  obtain  a  lien  shall  file  with  the  clerk  of  the 
circuit  court  a  Just  and  true  statement  of  the 
demand  due  him,  etc.,  which  statement  shall 
contain  a  correct  description  of  the'  property  to 
be  charged  with  the  lien.  Section  53  (Hurd's 
Rev.  St.  1883,  c.  82,  |  53)  requires  the  clerk 
to  make  an  abstract  of  the  claim,  showing  the 
name  of  the  person  filing  the  lien,  its  amount 
date  of  filing,  the  name  of  the  person  against 
whom  filed,  and  a  description  of  the  property. 
Eeld,  that  the  statement  need  not  set  forth  the 
name  of  the  owner  of  the  fee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Ldeng,  §1  225-233.] 

2.  Same. 

■Where  the  property  sought  to  be  charged 
with  the  lien  is  described  merely  as  a  certain 
tract  of  ground,  without  any  limitation,  the 
claim  is  applicable  to  the  whole  fee. 

[Ed.  Note.— For  cases  in  point,  see  Out  Dig. 
vol.  34,  Mechanics'  Liens,  §  326.] 

3.  Same  —  Statutoby  Pbovibiors— "Ownbb" 
OF  Pbehises. 

"The  owner,"  as  used  In  Act  1874  (Hurd's 
Rev.  St.  1893,  c  82),  relating  to  mechanics' 
liens,  means  the  owner  of  any  interest  in  the 
land. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5134-5151;  vol.  8.  p. 
7744.] 

4.  Save  —  RBQUisrrBS    of  'Statement    of 
Claim. 

Where  a  person  hna  contracted  with  an 
owner  of  land— that  is,  with  any  one  having  an 
interest  therein— to  furnish  labor  or  materials 
for  an  improvement  thereon,  if  his  claim  for  a 
mechanic's  lien  states  the  name  of  the  owner 
contracted  with,  and  a  description  of  the  prop- 
erty sought  to  be  charged,  it  will  be  sufficient  to 
reach  the  interests  of  all  owners  who  were  act- 
ing together  in  the  making  of  the  improvement 
and  have  thereby  made  their  interests  subject 
to  the  lien,  whether  the  contractor  was  inform- 
ed of  their  interests  or  not 
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5.  ApPEABAITCK— JUBISDICTIOR     OV     COUBT — 

Waiver     of     Ibbequlabitt  —  Apfeabiho 

Without  Objection. 

Where,  upon  the  death  ot  complainant, 
cross-billa  in  the  suit  are  amended  so  as  to  make 
his  widow  and  heirs  parties,  and  they  enter 
their  appearance  and  answer  the  cross-bills 
without  objection,  they  cannot  on  appeal  attack 
the  court's  jurisdiction  on  the  ground  that  they 
were  not  brought  into  court  by  a  bill  of  revivor 
or  a  bill  in  the  nature  of  a  bill  of  revivor,  where 
they  had  the  benefit  of  the  pleadings  already 
filed,  were  permitted  to  present  any  defense  they 
had,  and  were  not  prejudiced  by  the  manner  in 
which  they  were  made  parties. 

[Ed.  Note. — For  cases  in  point,  eee  Cent.  Dig 
vol.  3,  .Appearance,  g  79.] 

6.  Mechanics'  Liens— Pboceedinos  to  Feb- 
fect— Itemized  Stateukrt  of  Claims— En- 
TIBE  Conthact. 

Where  a  contract  is  entire,  a  statement  and 
affidavit  filed  by  the  contractor  as  a  claim  for 
a  mechanic's  lien  is  not  insufficient  under  Act 
1874,  §  4,  as  amended  by  Laws  1887,  p.  219 
(Ilurd'a  Rev.  St.  1893,  c.  82.  !  4),  providing  that 
one  claiming  a  mechanic's  lien  shiill  file  a  state- 
ment of  the  demand,  stating  the  time  when  ma- 
terial was  furnished  or  labor  performed,  suij- 
Sorted  by  affidavit,  because  the  statement  veri- 
ed  by  affidavit  merely  shows  the  work  to  have 
been  done  between  two  specified  dates,  without 
setting  out  the  dates  upon  which  different  items 
ot  work  were  done,  since  in  the  case  of  entire 
contracts  the  statement  may  properly  include  all 
the  work  and  material  as  constituting  a  single 
item. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  {|  256-268.] 

7.  Saice  — TiHB  OF  Filing  SxATEicKnT  of 
(Xaiu. 

Under  the  terms  of  a  contract  notes  were 
to  be  given,  upon  completion  of  the  work,  for 
the  balance  due,  the  last  maturing  in  120  days. 
The  last  item  of  work  was  finished  February 
16th.  Held,  that  a  claim  for  lien  filed  July  29th 
next  was  filed  within  four  months  after  the  last 
payment  under  the  contract  was  due. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  34,  Mechanics'  Liens,  U  190-207.1 

8.  Same  —  EsTOPPEi,  —  Bbinqing  Surr  fob 
Claim  Before  Due. 

The  fact  that  a  contractor  sued  for  the 
contract  price  before  the  last  payment  was  due 
under  the  contract,  and  recovered  judgment  for 
the  aniiount  due  him,  does  not  estop  him,  in  sub- 
sequent proceedings  to  perfect  his  mechanic's 
lien,  from  claiming  that  his  whole  account  was 
not  due  at  the  date  of  bringing  his  first  suit. 

9.  Same— Time  of  Completion  of  Wobk— 
Variance.  • 

A  discrepancjr  of  five  days  between  the 
statement  in  a  claim  for  a  mechanic's  lien  and 
the  contractor's  testimony,  taken  two  years  after 
filing  the  daim,  as  to  the  time  of  the  completion 
of  the  work,  is  not  a  substantial  variance. 

10.  Same— Statement  of  Claim— Sxwficien- 
CT— Dates  Indicated  bt  Fioubes. 

The  indication  of  dates  in  a  claim  for  a  me- 
chanic's lien  by  figures  in  the  date  column  at 
the  left  of  the  pa^  thus  2/4,  2/6,  under  the 
heading,  "Chicago,  February  15,  1893,"  is  suffi- 
cient, the  meaning  of  figures  thus  used  being 
well  understood. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  fj  246-252.] 

11.  Same— Omission  of  Ditto  Mabks. 

The  omission  of  ditto  marks  where  several 
items  in  a  claim  for  a  mechanic's  lien  having  no 
date  in  the  margin  immediately  follow  an  item 
having  the  date  is  In  accordance  with  the  cus- 
tom of  many  bookkeepers,  and  does  not  affect 
the  sufficiency  of  the  claim. 


12.  Same-^oint  Statement. 
Disagreements   having  arisen   between  the 

lessee  of  premises  and  the  contractors  as  to 
whether  the  contractors  had  performed  the  con- 
ditions of  a  contract  with  the  lessee  for  the 
construction  of  a  building,  the  differences  were 
submitted  to  two  arbitrators,  who  found  that 
additional  work  would  have  to  be  done,  and 
they  were  authorized  by  an  order  in  writing 
from  the  contractors,  addressed  to  them  jointly, 
to  supply  material  and  labor  necessary  to  com- 
plete the  work  under  the  contract  including  nec- 
essary extra  work.  Neither  the  lessee  nor  the 
contractors  were  concerned  with  the  division 
of  the  money  dne  the  arbitrators.  Held,  that 
their  claim  for  a  mechanic's  lien  was  properly 
filed  by  them  jointly. 

13.  Same— Itemizing  Statement. 

While  a  statement  in  a  claim  for  a  mechan- 
ic's lien  must  be  itemized  to  a  reasonable  extent 
and  in  a  reasonable  manner,  it  is  not  necessary 
to  set  forth  therein  each  day's  work  by  each 
particular  person,  but  it  is  sufficient  if  the  work 
done  by  a  person  for  several  days  preceding  the 
day  of  payment  be  charged  for  on  that  day. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  34,  Mechanics'  Liens.  S§  2S6-259.] 

14.  Same— RiOBT  to  Lien  on  Fee— Knowl- 
bdoe  of  Improvements  bt  Owneb. 

The  lessee  of  i>remise8,  upon  which  a  struc- 
ture was  being  built  under  agreement  between 
the  lessee  and  the  lessor  who  owned  the  fee, 
hired  persons  other  than  the  contractors  to  build 
an  addition  to  the  structure,  not  covered  by  the 

general  contract,  and  which  was  to  be  paid  for 
y  the  lessee.  It  did  not  appear  that  the  owner 
of  the  fee  knew  anything  about  the  additional 
work  or  was  charg«ible  with  knowledge  that  it 
was  being  done.  Held,  that  the  persons  doing 
the  additional  work  were  entitled  to  no  lien  up- 
on the  fee. 

15.  Same— Pboceedinos  fob  Enfoboement — 
Pabtibs  —  Substitution    of    Repbesenta- 

TTVES 

Under  Act  1874,  t  26  (Kurd's  Rev.  St 
1893,  c.  82,  I  26),  providing  that  the  representa- 
tives of  a  party  to  a  proceeding  to  perfect  a 
mechanic's  Uen  who  dies  pending  the  action  may 
be  made  parties,  the  representatives  of  a  party 
to  a  cross-bill  petitioning  for  a  mechanic's  lien, 
in  an  action  to  remove  the  claim  as  a  cloud 
upon  title,  .maj[  be  substituted  upon  his  death 
pending  the  acVion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  SS  482-486.] 

16.  Same— Nature  of  Remedy — Waives  bt 
Adopting  Other  Remedy. 

The  remedy  by  enforcement  of  a  mechanic's 
lien  is  merely  cumulative  under  the  statute,  and 
hence  is  not  affected  by  the  submission  of  the 
claim  to  arbitrators,  except  as  to  the  amount 
to  be  collected  by  its  enforcement  in  case  the 
arbitration  is  legally  conducted. 

17.  Pbincipal  and  Agent  —  Subaqency  — 
Contracts — Constbuction— Building  Con- 
tracts—Finality OF  AjtcniTECT'B  Certifi- 
cate. 

Under  a  building  contract  a  firm  of  archi- 
tects were  made  superintendents  of  the  build- 
ing. The  contract  empowered  the  "architects" 
to  stop  payment  of  any  architects'  certificate 
after  its  issuance.  The  firm  of  architects  was 
dissolved,  and  an  agent  was  appointed  with  the 
knowledge  and  acquiescence  of  the  owner  and 
lessee  of  the  premises,  jointly  interested  In  erect- 
ing the  building,  and  of  the  contractors.  The 
agent  had  absolute  control  of  the  firm's  work. 
Held,  that  he  had  the  right  to  stop  payment  up- 
on the  certificates  and  render  them  ineffectual. 

18.  Estoppel  —  Performance  of  Contract- 
Finality  OF  Architect's  Certificate. 

Where  contractors  under  a  contract  with  the 
lessee  of  premises  constructed  a  building  which 
was  the  joint  enterprise  of  the  owner  and  lessee, 
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and,  after  the  issuance  of  arcUtects'  certificates 
showing  a  certain  amount  due  tliem,  submitted 
their  claim  to  arbitration,  and  authorized  the 
arbitrators  as  their  agents  to  remedy  any  de- 
fects found  in  the  building,  ttey  were  estopped, 
in  proceedings  to  enforce  a  mechanic's  lien,  to 
aver  that  the  architects'  certificates  were  final 
and  binding,  not  only  as  to  the  lessee,  who  was 
alone  individually  liable  to  them  ui>ou  the  con- 
tract, but  also  as  to  the  fee  in  the  premises. 

19.  Mechanics'  Liens— Evidxnck. 

In  an  action  to  set  aside  claims  for  mechan- 
ics' liens,'  as  clouds  upon  title,  evidence  exam- 
ined, and  held  to  show  that  the  balance  claimed 
by  certain  contractors  to  be  due  them  was  less 
than  the  amount  chargeable  to  them  by  reason 
of  the  remedying  of  defects  in  the  building 
which  was  paid  for  by  the  owners,  and  changes 
in  the  plans  and  specifications  by  the  architects 
whereby  the  cost  of  the  building  was  decreased, 
and  that  therefore  nothing  was  due  them. 

20.  SAiofr— Natitbe  of  Claix— Wkitten  Con- 

TBACT — IHTEBEGTT. 

Where  persons  are  authorized  in  writing  by 
contractors  to  furnish  material  and  labor  for 
the  remedying  of  defects  in  a  building,  and  are 
entitled  to  a  mechanic's  Hen  therefor,  the 
amonnt  is  due  upon  a  contract  in  writing,  and 
therefore  bears  interest. 

lEA.  Note.— For  cases  in  point,  see  Cent  DI*. 
vol  34.  Medianics'  Liens,  {  283.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  Thomas  G.  Wlndes,  Judge. 

Blil  by  Paul  J.  Sorg  against  R.  A.  Orand- 
all  and  others  to  remove  clouds  from  title^ 
in  wblcb  A.  H.  Lowden  and  George  W.  Ilett, 
Robert  P.  Shields,  and  John  V.  Cook  and 
others  filed  cross-bills.  Pending  suit,  com- 
plainant died,  and  the  cross-bills  were  amend- 
ed to  show  that  fact,  and  making  S.  Jennie 
Sorg,  his  widow,  and  ^Is  two  children  de- 
fendants. From  a  decree  dismissing  com- 
plainant's bill,  and  the  cross-bills  of  defend- 
ants Lowden  and  Cett,  and  of  defendants 
Shields  and  Cook,  and  declaring  liens  in  fa- 
vor of  Albert  H.  Hettich  and  certain  other  de- 
fendants, complainants  and  defendants  Low- 
den and  Ilett  and  Shields  and  Cook  appealed, 
and  from  the  Judgments  of  the  Appellate 
Court  (129  111.  App.  256)  affirming  the  decree 
of  the  circuit  court  except  as  to  defendant 
Hettich,  as  to  whom  it  was  reversed,  and  his 
cross-bill  was  directed  to  be  dismissed  for 
want  of  equity,  the  same  persons  appealed,  In 
three  separate  appeals,  which  "were  heard  as 
one.  Judgments  dismissing  the  original  bill 
and  the  cross-bill  of  defendants  Shields  and 
Cook  affirmed.  Judgment  dismissing  the 
cross-bill  of  defendants  Lowden  and  Ilett  re- 
versed, and  remanded  with  directions  to  enter 
a  decree  establishing  a  lien  In  favor  of  de- 
fendant Lowden  and  the  representatives  of 
defendant  Ilett,  who  had  died  pending  ap- 
peal. 

For  opinions  below  on  cross-bills,  see  128 
m.  App.  261,  266. 

On  June  20,  1894,  Paul  J.  Sorg  filed  his 
bill  in  the  circuit  court  of  Cook  county 
against  various  defendants,  in  which  he 
sought  to  have  set  aside  and  declared  null 
and  void,  as  clouds  upon  bis  title,  certain 
conveyances  and  claims  for  mechanics'  liens. 


Cross-bills  were  filed  by  some  of  the  defend- 
ants, in  which  they  sought  to  establish  liens. 
Upon  a  hearing  a  decree  was  entered  In  ac- 
cordance with  the  prayer  of  the  original  bill. 
Upon  appeal  the  Appellate  Court  reversed 
the  decree,  and  the  cause  was  remanded  to 
the  circuit  court  with  directions  to  dismiss 
the  original  bill,  also  the  i)etltions  for  me- 
chanics' liens,  without  prejudice  to  proceed- 
ings, other  than  for  mechanics'  liens,  under 
the  statute.  Crandall  v.  Sorg,  99  111.  App. 
22.  A  further  appeal  was  prosecuted  to  this 
court,  where  on  June  19,  1902,  the  judgment 
of  the  Appellate  Court  and  the  decree  of  the 
circuit  court  were  each  reversed,  and  the 
cause  was  remanded  to  the  circuit  court  with 
directions  to  overrule  the  recommendations 
of  the  master  that  a  decree  be  entered  in 
favor  of  Sorg  on  the  ground  that  no  mechan- 
ics' liens  could  In  any  event  attach  to  his 
title,  and  to  proceed  to  consider  and  dispose 
of  the  question  of  the  validity,  of  the  alleged 
mechanics'  liens  of  the  defendants  In  the  orig- 
inal bill,  being  the  complainants  in  the  cross- 
bills, filed  to-  establish  liens.  Crandall  v. 
Sorg,  198  111.  48,  64  N.  E.  769.  In  these  cases 
the  facts  under  consideration  are  fully  set 
out,  and -it  Is  not  necessary  to  restate  them. 

After  the  decision  by  this  court,  and  in 
May,  1903,  Paul  J.  Sorg  died,  leaving  surviv- 
ing him  bis  widow,  S.  Jennie  Sorg,  and  Paul 
J.  Sorg  and  Ada  O.  Sorg,  his  children  and 
only  heirs  at  law.  Upon  the  cause  being  re- 
docketed  in  the  circuit  court  the  original 
bill  was  not  revived  by  the  Sorgs,  but  amend- 
ments were  filed  to  the  cross-bills,  alleging 
the  fact  of  the  death  and  survivorship,  and 
making  the  Sorgs,  widow  and  heirs,  parties 
in  place  of  the  deceased.  Summons  was  is- 
sued against  them,  but  they  appeared  before 
It  was  served,  and  after  Interposing  demur- 
rers to  the  cross-bills,  which  were  overruled, 
filed  answers  thereto.  They  claimed  title  in 
themselves  by  a  deed  from  Paul  J.  Sorg  of 
date  April  12,  1900,  and  set  up  various  other 
matters  not  necessary  to  be  here  set  forth, 
which  in  their  opinion  precluded  any  lien 
from  attaching  to  the  fee  title.  On  exceptions 
filed,  all  such  matters  of  defense  were  held 
to  be  Impertinent  and  were  expunged  from 
the  answer. 

Upon  the  second  bearing  In  the  circuit 
court  a  decree  was  rendered  dismissing  the 
original  bill  filed  by  Paul  J.  Sorg  .and  the 
cross-bills  of  A.  H.  Lowden  and  George  W. 
Ilett,  Robert  P.  Shields  and  John  T.  Cook, 
and  declaring  liens  in  favor  of  Robert  A. 
Crandall,  George  M.  Gross,  Shnpson  Bros., 
Robert  Gordon,  and  Albert  H.  Hettich.  Sep- 
arate appeals  were  prosecuted  to  the  Appel- 
late Court  by  all  the  parties  against  whom  the 
decree  was  rendered,  and  the  decree  was  af- 
firmed as  to  all  except  Hettich,  and  as  to  him 
It  was  reversed,  and  the  cause  remanded  with 
directions  to  dismiss  his  cross-bill  for  want 
of  equity.  All  parties  against  whom  the  de- 
cree was  afHrmed  have  prosecuted  further 
appeals  to  this  court,  and  the  appeals  have 
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been  heard  as  one.  In  No.  5,29S  the  widow 
and  heirs  of  Paul  J.  Sorg  are  appeliants,  and 
Craodall,  Gross,  Gordon,  and  Simpson  Bros., 
whose  liens  were  allowed,  are  appellees; 
while  in  No.  5,299,  In  which  Lowden  and 
Ilett'8  personal  representatires  are  appel- 
lants, and  In  No.  6,300,  in  which  Shields  & 
Cook  are  appellants,  the  Sorgs  are  appelleea 

H.  H.  C  Miller  and  W.  S.  Oppenbeim,  for 

5.  Jennie  Sorg  and  others.  Atwood,  Pease 
&  Loucks,  for  Robert  P.  Shields,  John  T. 
Cook,  A.  H.  Ix>wden,  and  others.  Holland  & 
Elliott,  for  Simpson  Bros.  Eastman,  East- 
man &  White,  John  T.  Richards,  and  Alden, 
Latham  &  Young,  for  R.  A.  Crandall,  George 
M.  Gross,  and  Robert  Gordon. 

PER  CURIAM.    It  is  claimed  by  counsel 
for  S.  Jennie  Sorg,  Paul  A.  Sorg,  and  Ada 

6.  Sorg  that  no  lien  attached  to  the  inter- 
est of  Paul  X  Sorg,  the  owner  of  the  fee, 
because  the  claims  for  liens  filed  with  the 
circuit  clerk  did  not  mention  him  as  own- 
ing any  interest  in  the  premises.  Section  4 
of  the  act  of  1874,  as  amended  In  1887  (Laws 
1887,  p.  219 ;  Kurd's  Rev.  St  1893,  c.  82,  {  4) 
which  governs  the  rights  of  the  parties  in 
this  case,  provides  that  "every  creditor  or 
contractor  who  wisbee  to  avail  himself  of 
the  provisions  of  this  act  shall  file  with  the 
clerk  of  the  circuit  court  of  the  cotmty  in 
which  the  building,  erection  or  other  im- 
provement to  be  charged  with  the  lien  Is 
situated,  a  Just  and  true  statement  or  account 
or  demand  due  him,  after  allowing  all  credits, 
setting  forth  the  time  when  such  material 
was  famished  or  labor  performed  and  con- 
taining a  correct  description  of  the  property 
to  be  charged  with  the  lien,  and  verified  by 
an  affidavit."  There  is  no  requirement  here 
that  the  statement  shall  set  forth  the  name 
of  the  owner  of  the  property  or  anything  In 
regard  to  the  title.  By  section  53  the  clerk 
is  required  to  make  an  abstract  of  the  claim 
In  a  book  kept  for  the  purpose,  showing  the 
name  of  the  person  filing  the  lien,  its  amount, 
the  date  of  filing,  the  name  of  the  person 
against  whom  filed,  and  a  description  of  the 
property  charged  with  the  Hen.  There  is  no 
requirement  that  the  name  of  the  owner  of 
the  property  charged  with  the  Hen  shall  l>e 
stated,  unless  it  is  in  the  words,  "the  name 
of  the  person  against  whom  the  Hen  Is  filed." 
Where  the  property  sought  to  be  charged  with 
the  Hen  is  described  merely  as  a  certain 
tract  of  ground,  without  any  limitation,  the 
claim  is  applicable  to  the  whole  title — the 
fee.  "The  owner,"  as  used  in  the  act,  means 
the  owner  of  any  Interest  in  the  land.  Paul- 
sen V.  Maneke.  126  111.  72,  18  N.  E.  275,  9 
Am.  St.  Rep.  532.  On  the  former  appeal  it 
was  held  that  the  Mecca  Company  and  Sorg 
were  acting  together  in  the  construction  of 
the  building— that  each  was  interested  there- 
in ;  and  within  the  meaning  of  the  mechanic's 
Hen  statutes   they   were,   as    to   those   who 


should  furnish  labor  or  material  ia  the  con- 
struction of  the  building,  owners  of  the  prop- 
erty. And  It  has  been  held  that,  even  before 
the  act  of  1895,  a  vendor  or  lessor  who  stipu- 
lated for  the  erection  of  a  building  upon  the 
premises  sold  or  demised,  thereby  subjected 
his  Interest  in  the  premises  to  the  Hen  of  those 
who  furnished  the  labor  and  material  for  the 
building.  Paulsen  v.  Manske,  supra;  B^- 
deraon  v.  Connelly,  123  111.  98,  14.  N.  E.  1,  5 
Am.  St  Rep.  490;  Williams  v.  Vanderbllt, 
145  III.  238.  34  N.  E.  476,  21  L.  R.  A.  489,  36 
Am.  St  Rep.  486;  Carey-Lombard  Lumber 
Co.  v.  Jones,  187  111.  203,  58  N.  B.  347.  And 
where  one  has  contracted  with  an  owner  of 
land — that  is,  with  any  one  having  an  inter- 
est therein — to  furnish  labor  or  materials  for 
an  Improvement  thereon,  if  his  claim  for 
lien  filed  In  the  clerk's  office  states  the  name 
of  the  owner  contracted  with  and  a  descrip- 
tion of  the  property  sought  to  be  cliarged,  it 
will  be  sufficient  to  reach  the  interests  of  all 
owners  who  were  acting  together  in  the  mak- 
ing of  the  Improvement  and  have  thereby 
made  their  interests  subject  to  the  mechanic's 
Hen.  The  statute-  does  not  require  the  con- 
tractor to  investigate  the  title.  If  be  con- 
tracts with  an  owner,  by  pursuing  the  course 
pointed  out  by  the  statuie  he  acquires  a  Hen 
upon  the  Interest  of  that  owner  and  all  other 
owners  who  were  acting  together  with  him, 
whether  the  contractor  was  informed  of  their 
interest  or  not 

In  the  case  of  Provost  v.  Shirk,  223  lU. 
468,  79  N.  E.  178,  which  has  been  cited  as 
conclusive  of  the  proposition  that  failure  to 
name  the  owner  of  the  fee  in  the  claim  for 
lien  is  fatal  to  any  claim  against  bis  interest, 
there  was  no  attempt,  in  the  claim  filed,  to 
hold  the  fee.  The  property  was  described  la 
express  terms  as  a  leasehold  interest  The 
petitioner,  having  limited  his  claim  for  lien  to 
the  leasehold  interest,  cottid  not  claim  a  Hen 
on  property  which  he  had  not  de8cril>ed;  that 
is,  -tlie  fee.  The  contract  in  CampbeU  v.  Jac- 
obson,  14^;  111.  389.  34  N.  E.  39,  also  cited 
to  the  same  point,  was  not  with  an  owner 
of  the  land  and  created  no  Hen  whatever. 

The  death  of  Paul  J.  Sorg'  was  suggested 
to  the  court  and  each  of  the  cross-bills  was 
amended  so  as  to  make  his  widow  and  heirs 
parties,  and  they  entered  their  appearance 
and  answered  the  respective  cross-bills.  They 
Insist  now  that  the  court  had  no  Jurisdiction 
to  render  a  decree  against  them,  because  they 
were  not  broi^ht  into  court  either  by  a  bill 
of  revivor  or  a  bill  in  the  nature  of  a  bill  of 
revivor.  The  proceeding  by  which  they  were 
brotight  into  court  may  have  been  irregular, 
but  they  made  no  objection  to  It  By  what- 
ever names  the  pleadings  may  be  called,  they 
suggested  the  death  of  Paul  J.  Sorg,  made 
his  heirs  and  widow  defendants,  and  alleged 
that  they  had  succeeded  to  his  Interest  by 
reason  of  his  death.  Two  of  the  cross-bills 
also  set  up  the  deeds  made  to  them  in  Paul 
J.  Sorg's  lifetime.    In  their  answers  the  wld- 
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ow  and  bieirs  deny  that  they  took  the  title  as 
helra,  and  allege  they  took  as  grantees.  Bnt 
this  wag  Immaterial.  Both  the  cross-com- 
plalnants  And  these  defendants  alleged  that 
the  latter  succeeded  to  the  title  oC  Paul  J. 
Sorg.  and  the  only  difference  between  them 
was  as  to  the  manner  of  succession,  and  that 
was  of  no  consequence.  The  defendants  thus 
brought  in  had  the  benefit  of  the  pleadings 
already  filed,  were  permitted  to  present  any 
defense  they  had,  and  no  prejudice  to  them 
has  been  shown  by  the  irregularities  of  pro- 
cedure, if  any*  which  have  Intervened. 

The  claim  for  lien  filed  by  the  appellee 
Crandall  Is  In  the  form  of  an  account  against 
the    Mecca    Company,    beginning,    after   the 
heading,  as  follows: 
"1892. 
Jane  13,  Labor,  Washburn  22  hrs. 

Hilton  6,  Todd  22, 

ISeckett  22.  Rumsey  22, 

Bineham  22,  Lynch  22.  $69.00 

17,  160  No.  Whiting  02,  320  No.  8 

Glue,  .20  1.60  4.80 

No.  5  Umber  10,  50,  6  Na 
oohre 
.  5.25,  6  No.  sienna  .10-.60  1.35" 

It  continues  with  many  items  to  the  final 
entry,  February  16,  $20,  and  the  footing,  $7,- 
330.95.  Beneath  the  footing,  under  date  of 
April  15,  appears  the  item,  "Cash  credits  $4,- 
018.37,"  and  the  subtraction  is  made,  leav- 
ing $3,222.58.  It  closes  with  the  following 
statement  and  affidavit: 

"All  said  materials  above  set  forth  was  fur- 
nished and  detivered  at  times  and  dates  above 
mentioned  and  became  due  and  payable  on, 
to-wlt,  April  1,  1893,  and  was  all  used  upqn 
and  in  construction  and  improvement  of 
apartment  of  hotel  building  known  as  'The 
Mecca,'  situated  on  north  side  of  Thirty- 
fourth  street,  extending  from  State  to  Dear- 
born streets,  in.  Chicago,  Cook  county,  1111; 
noia,  and  situated  upon,  (description  of  prem- 
ises), and  ttiat  there  is  now  due  and  owing 
to  -said  Roland  A.  Crandall  from  said  The 
Mecca  Company,  after  allowing  to  it  all  Just 
deductions,  credits  and  set-offs,  siun  of  $3,222.- 
58,  for  which  amount  Roland  A.  Crandall 
claims  a  mechanic's  lien  on  above  described 
property.  • 

"State  of  Illinois,  County  of  Cook — ss.: 
Roland  A.  Crandall,  being  first  duly  sworn, 
deposes  and  says  that  he  is  the  claimant  for 
above  lien;  that  he  has  read  the  foregoing 
statement ;  that  he  knows  the  contents  there- 
of, and  that  the  same  is  true  in  substance 
and  in  fact. 

"Subscribed  and  sworn  to." 

It  is  objected  that  this  statement  and  affi- 
davit do  not  comply  with  the  requirements  of 
section  4,  iu  that  there  is  no  verification  of 
the  time  when  the  labor  was  performed. 
Crandail's  contract  was  an  entire  one  for  the 
interior  decoration  of  certain  rooms  for  $4,- 
970.  During  its  performance  other  ]al>or  and 
materials  were  furnished  at  the  request  of 
the  Mecca  Company  as  extras,  so  that  when 
the  work  va«  completed  Crandall  had  fur- 


nished. Including  both  hla  original  contract 
and  extras,  materials  and  labor  to  the  amount 
of  $7,830.95,  and  there  was  due  him,  after 
deducting  credits,  $3,222.58.  It  was  not  nec- 
essary for  the  Statement  to  itemize,  with  so 
great  particularity  as  it  did,  the  labor  and 
materials  furnished.  The  contract  was  an 
entire  one,  and  the  statement  might  prop- 
erly have  Included  all  the  work  and  material 
as  constituting  a  single  item.  Hayes  v.  Ham- 
mond, 162  111.  133,  44  N.  E.  422.  It  is  not, 
however,  made  defective  by  reason  of  its 
itemizing  separately  the  various  kinds  and 
amounts  of  material  and  labor  furnished  in 
the  performance  of  the  contract  The  ac- 
count gives  the  various  quantities  and  kinds 
of  materia]  furnished  from  day  to  day,  with 
the  dates  and  values,  beginning  with  the  com- 
mencement of  the  work  and  continuing  to  its 
conclusion.  The  labor  Is  included  in  various 
items,  probably  under  the  dates  when  the 
men  doing  the  work  were  paid,  rather  than 
when  tlie  work  was  done.  The  afiidavit  veri- 
fies the  truth  of  the  statement,  and  the  state- 
ment shows  the  work  to  have  been  done  be- 
tween June  13,  1892,  and  February  16,  1893. 
Whether  the  work  was  all  done  at  the  pre- 
cise time  stated  in  the  account  is  Immaterial, 
since  the  entire  contract  constituted  a  single 
item  and  need  not  have  been  further  itemized. 

It  is  also  insisted  that  it  dges  not  appear 
that  Crandail's  claim  was  filed  within  four 
months  after  the  last  payment  under  his  con- 
tract was  due.  AH  the  work  he  did,  includ- 
ing the  extras,  was  done  under  the  contract, 
and  the  last  Item  thereof  was  February  16, 
180S.  Under  the  contract,  upon  its  completion 
notes  were  to  be  given  for  the  balance  due, 
tlie-.-last  maturing  in  120  days.  The  claim 
for  lien  was  filed  July  29,  1893,  which  was 
less  than  4  months  after  120  days  from  Feb^ 
ruan'  16,  1893.  Crandall  sued  the  Mecca 
Company,  qn,  March  13,  -1893,  and  recovered 
a  Judgment. on  July  8,  1893,'. for  the  amount 
due  him.  It  is  urged  that  be  is  therefore 
estoppfd  from'  claiming  tltat  his  whole  ac- 
couut  against  the  Mecca  C<Mnpany  was  not 
due  at  the  date  of  bringing  his  suit.  No 
doubt  that  suit  could  have  been  defeated  by 
a  plea  in  abatement.  None  such  was  'inter- 
posed. Under  the  doctrine  of  Dawson  v. 
Black,  148  III.  484,  36  N.  E.  413,  no  estoppel 
arose. 

The  claim  for  lien  of  the  appellee  Gross 
Is  objected  to  because  it  Is  said  not  to  set 
forth  the  time  when  the  materials  were  fur- 
nished and  labor  performed,  but,  in  fact,  it 
does  so,  as  the  evidence  shows,  with  substan- 
tial accuracy.  There  is  a  discrepancy  of  five 
days  between  his  claim  for  lien  and  his  testi- 
mony, taken  nearly  two  years  afterward,  as 
to  the  time  of  the  completion  of  the  work, 
but  we  do  not  regard  this,  under  the  circum- 
stances, as  a  substantial  variance. 

The  claim  filed  by  Simpson  Bros,  was  for 
laying  a  cement  fioor  in  the  basement  under 
direction  of  Lowden  and  liett.  It  Itemized 
the  account  so  far  as  nece,ssary,  and  the  af- 
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fldavit  verified  the  time  of  fnrnisbing  tbe  ma- 
terial and  labor.  We  think  tbe  claim  filed 
complies  with  tbe  requirements  of  the  stat- 
ute. No  objection  to  the  decree  In  favor  of 
these  parties  is  made  which  ie  entitled  to 
serious  consideration. 

The  objection  made  to  Gordon's  claim  is 
that  the  dates  are  indicated  by  figures  in  the 
date  column  at  tbe  left  of  the  page,  thus: 
2/4,  2/6,  under  the  beading,  "Chicago,  Feb- 
ruary 16,  1893."  The  meaning  of  these  fig- 
ures thus  used  Is  well  understood,  and  they 
snflSclently  Indicate  the  dates.  So  of  theomls- 
sion  of  ditto  marks  where  several  Items  hav- 
ing no  date  In  the  margin  immediately  follow 
an  item  having  such  date.  These  statements 
of  account  are  prepared  In  accordance  with 
the  usual  custom  of  many  bookkeepers,  and 
no  one  having  occasion  to  Investigate  the 
statement  filed  could  be  in  any  doubt  as  to  Its 
meaning. 

Disagreements  arose  between  the  Mecca 
(Dompany  and  tbe  building  contractors  as  to 
whether  the  latter  lud  performed  the  con- 
ditions of  the  contract,  and  these  differences 
were  by  agreement  submitted  to  Alexander 
H.  Lowden  and  William  Ilett  as  arbitrators. 
Later  tbe  contractors  authorized  the  arbitra- 
tors to  supply  all  material  and  labor  neces- 
sary. In  the  judgment  of  the  arbitrators,  to  a 
complete  performance  of  the  building  con- 
tract. Including  all  extra  work.  The  arbi- 
trators proceeded  under  this  authority  to  do 
what  was  necessary,  in  their  judgment,  to 
complete  the  contract,  and  were  paid  therefor 
by  tbe  Mecca  Company,  except  1280.93.  For 
the  labor  and  material  furnisbed  by  them 
under  this  contract  they  jointly  Claimed  a 
Hen,  and  their  claim  was  rejected.  It  is  in- 
sisted tliat  they  were  separately,  and  not 
Jointly,  interested  in  the  work  done,  and 
that  therefore  tbe  claim  filed  by  them  jointly 
was  not  in  compliance  with  tbe  statute,  but 
that  if  entitled  to  Hens  each  should  have  filed 
a  separate  rlaim. 

Lowden  and  Ilett  were  not  partners,  and 
prior  to  their  selection  as  arbitrators  were  un- 
acquainted. Liowden  was  a  carpenter  and 
Ilett  a  mason,  and  they  were  selected  in  the 
first  place  merely  to  decide  what  material,  if 
any,  should  be  taken  out  and  replaced,  what 
work,  if  any,  should  be  done  over  by  the  con- 
tractors, or  what  money  allowance,  if  any, 
should  be  made  to  the  Mecca  Company  In 
lieu  thereof,  and  what  sum,  if  any,  should  be 
paid  by  either  party  to  the  other.  Upon  ex- 
amination tbe  arbitrators  discovered  that  work 
to  a  considerable  amount  would  have  to  be 
done,  and  the  contractors  requested  the  arbi- 
trators to  do  the  work.  The  latter  declined  to 
do  anything  without  a  written  order  therefor, 
and  thereupon  the  contractors  gave  to  Lowden 
and  Ilett  a  letter,  addressed  to  them  jointly, 
authorizing  and  requesting  them  to  supply 
such  material  and  labor  as  they  might  find 
necessary  to  complete  the  work  under  the 
building  contract,  including  all  extra  work 
undertaken  In  connection  with  said  contract 


Upon  tbe  strength  of  this  authority  Lowden 
and  Ilett  expended  |43,294  in  the  completion 
of  tbe  work  of  tbe  original  contractors,  which 
was  all  repaid  to  them  by  tbe  Mecca  Company 
except  the  balance  above  mentioned.  As  this 
work  was  done  pursuant  to  an  order  in  writ- 
ing addressed  to  Lowden  and  Ilett  jointly, 
and,  as  neither  the  Mecca  Company  nor 
Shields  &  Cook  were  ta  any  wise  concerned 
with  the  question  of  the  division  of  the  money 
due  Lowden  and  Ilett,  we  think  the  claim  for 
lien  was  properly  filed  by  them  jointly. 

It  Is  further  objected  that  tbe  claim  filed 
does  not  set  out  with  sufficient  certainty  the 
time  when  certain  of  the  material  was  fur- 
nished and  certain  of  the  work  was  done. 
The  first  item  Is  dated  March  27,  1S93,  and 
is  for  186  hours'  time  papering,  at  45  cents — 
$83.70.  The  evidence  shows  that  this  work 
was  done  by  George  Pollard,  an  employ^  of 
Lowden  and  Ilett,  during  the  part  of  the 
month  of  March  which  preceded  the  27th,  and 
paid  for  on  the  last-mentioned  date.  Various 
items  charged  under  one  date  cover  like 
conditions,  tbe  work  of  several  days  being 
charged,  apparently,  on  the  date  updn  which 
payment  was  made  to  the  laborer.  "The  pur- 
pose of  requiring  the  claim  to  set  forth  'the 
times  when  such  material  was  furnished  or 
labor  performed'  Is  obviously  to  enable  those 
Interested  to  know  from  the  claim  Itself  that 
It  Is  such  as  can  be  enforced."  McDonald  v. 
Roeengarten,  134  111.  126,  25  N.  E.  429.  The 
statranent  must  be  Itemized  to  a  reasonable 
extent  and  In  a  reasonable  manner.  It  is  not 
necessary  to  set  forth  therein  each  day's  work 
by  each  particular  laborer  or  mechanic.  If  a 
dozen  men  are  at  work  and  are  paid  at  the 
end  of  the  week  for  that  week's  work,  we 
think  it  a  compliance  with  the  statute  to 
diarge  for  their  labor  on  the  date  on  which 
payment  was  made,  at  least  where  the  right  to 
a  Hen  Is  not  altered  by  tbe  mere  lapse  of  time 
between  the  day  when  the  work  was  per- 
formed and  the  day  upon  which  it  was 
charged.  This  objection  we  consider  without 
merit. 

During  tbe  progress  of  the  work  performed 
by  Lowden  and  Ilett,  under  the  writing  given 
•them  by  Shields  &  Cook,  Mr.  Harmon,  acting 
for  tbe  Mecca  Company,  of  which  be  was  then 
president,  employed  Lowden  and  Ilett  to  fur- 
nish material  for  and  to  do  certain  work  not 
covered  by  the  contract  between  the  Mecca 
Company  and  Shields  &  Cook.  This  material 
was  furnished  and  work  done  and  a  lien  is 
claimed  therefor.  Substantially  the  whole  of 
this  claim  is  for  the  building  of  an  addition 
to  tbe  original  building,  consisting  of  a  dining 
room  and  an  oven.  Tbe  work,  when  com- 
pleted, was  to  be  paid  for  by  the  Mecca  Com- 
pany. It  Is  conceded  that  Shields  &  Cook 
were  not  liable  for  this  additional  work,  and  It 
Is  not  evident  that  Sorg  knew  anything  about 
it  or  is  chargeable  with  knowledge  that  it  was 
being  done.  "Where  a  lease  does  not  require 
or  authorize  the  lessee  to  construct  Improve- 
ments on  the  demised  premises,  tbe  estate  of 
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the  lessor  Is  not  liable  to  liens  of  laborers  or 
materialmen  unless  the  lessor  has  otherwise 
expressly  consented  and  agreed  that  such  Im- 
provements should  be  made  upon  his  prem- 
ises." Grandall  v.  Sorg,  198  111.  48,  64  N.  B. 
769;   Williams  v.  Vanderbilt,  supra. 

The  contract  between  Sorg  and  Hulllnger 
Is  set  out  in  haec  verba  In  Grandall  v.  Sorg, 
supra.  Hulllnger  assigned  his  rights  there- 
under- to  the  Mecca  Company.  It  Is  by  virtue 
of  that  contract  that  the  fee  owned  by  Sorg 
becomes  subjected  to  Ileus  in  this  case.  That 
contract  authorized  the  construction  of  a 
buUdIng  to  cost  not  less  than  $300,000,  and  It 
Is  insisted  that  the  building  of  this  addition 
and  the  other  additional  work  performed  by 
Lowden  and  Ilett  comes  within  the  terms  of 
the  contract  between  Sorg  and  Hulllnger,  for 
the  reason  that  the  contract  made  between  the 
Mecca  Ccmipany  and  Shields  &  Cook  did  not 
exhaust  the  Mecca  Company's  power  to  bind 
Sorg.  It  Is  to  be  observed,  however,  that 
HuUlnger's  contract  contemplated  the  con- 
struction of  one  building,  which  was  to  be 
ready  for  occupancy  on  or  before  February  1, 
1893.  The  building  constructed  by  Shields 
&  Cook  was  ready  for  occupancy,  and  was  by 
tbem  tamed  over  to  the  Mecca  Company,  to 
be  by  It  occupied,  on  August  23,  1892.  All 
the  additional  work  done  for  which  a  lien  Is 
claimed  was  done  after  February  1,  1883. 
It  is  therefore  apparent,  as  we  think,  that  the 
building  of  this  addition  and  the  so-called  ad- 
ditional work  done  by  Lowden  and  Ilett  can- 
not be  said  to  have  been  authorized  or  con- 
sented to  by  Sorg.  Lowden  and  Ilett  were 
entitled  to  a  Hen  upon  the  fee  for  the  unpaid 
balance  due  them  on  account  of  the  work 
which  they  were  authorized  to  do  by  Shields 
&  Cook.  They  were  entitled  to  no  lien  upon 
the  fee  for  the  additional  work  done  or  ad- 
ditional material  furnished  by  them. 

After  the  evidence  was  taken  before  the 
master,  Ilett  departed  this  life,  and  his  per- 
sonal representatives  were  properly  made  par- 
ties to  the  proceeding  by  virtue  of  the  pro- 
visions of  section  26  of  the  lien  act  of  1874. 

Robert  P.  Shields  and  John  T.  Cook,  com- 
posing the  firm  of  Shields  &  Cook,  entered 
Into  a  contract  with  the  Mecca  Company  for 
the  construction  of  the  building,  whlcb  was 
to  be  a  four-story  brick  apartment  bouse,  with 
storerooms  on  the  ground  floor  and  90  "fiats" 
above.  The  contract  price  was  $420,000,  of 
which  $10,000  was  to  be  acc^ted  in  stock  of 
the  Mecca  Company  at  Its  pat  value.  If  the 
corporation  so  requested.  Shields  &  Cook 
filed  a  claim  for  Hen  for  $420,000  and  for  an 
additional  sum  of  $46,178.40  for  extra  work 
and  materials,  making  an  aggregate  of  $466,- 
178.40.  In  the  statement  they  give  credit  for 
$321,823.02,  leaving  a  balance  due,  according 
to  their  contention,  of  $144,366.38.  To  their 
assertion  of  a  right  to  a  Hen  several  objec- 
tions are  made.  The  master  found  that  the 
fee  of  the  property  could  not  be  subjected  by 
them  to  a  Hen,  but  further  found  that  in  case 
It  could  be  80  subjected  a  lleii  should  be  de- 


creed In  their  favor,  against  the  fee,  for  $74,- 
142.70.  The  circuit  court  held  that  under  the 
pleadings  Shields  &  Cook  could  have  no  af- 
firmative relief,  and  denied  their  Hen  for  that 
reason.  The  Appellate  Court  held  that  the 
claim  for  lien  filed  with  the  circuit  clerk  was 
not  In  compliance  with  the  statute,  and  denied 
a  Hen  for  that  reason. 

Under  the  contract  between  Sorg  and  Hul- 
llnger the  ground  upon  which  the  building 
was  constructed  was  sold  by  the  latter 
to  the  former  for  the  sum  of  $200,000.  Of 
this  sum  $100,000  was  to  be  paid  In  cash,  and 
the  other  $100,000  was  to  be  deposited  In  a 
bank  In  the  city  of  Chicago,  and  was  to  be 
paid  to  Hulllnger  In  the  manner  following: 
$25,000  was  to  be  paid  after  Hulllnger  had 
expended  $50,000  In  the  construction  of  a 
building  on  the  ground,  the  expenditure  of 
that  sum  to  be  shown. by  the  architects'  cer- 
tificate and  receipted  bills;  when  the  fourth 
floor  Joists  were  laid,  an  additional  sum  of 
$25,000  was  to  be  paid  to  Hulllnger  upon  the 
same  conditions  relating  to  the  presentation 
of  the  architects'  certificate  and  receipted 
bills  as  was  provided  for  In  relation  to  the 
payment  of  the  first  $25,000;  and  the  re- 
mainder, $50,000,  was  to  be  paid  when  the 
building  was  ready  for  occupancy  and  all 
sums  due  on  account  of  the  construction 
thereof  had  been  paid.  Shields  &  Cook  had 
knowledge  of  the  terms  of  this  contract  On 
October  23,  1801,  they  received  from  the 
architects  a  certificate  showing  that  $50,000 
was  due  them.  No  money  was  then  paid  to 
them,  and  without  receiving  any  money  they 
gave  a  receipt  to  the  Mecca  Company  for  the 
sum  of  $50,000,  for  the  purpose  of  enabling 
tbat  company  to  collect  the  first  $25,000. 
That  amount  of  money,  in  accordance  with 
the  terms  of  the  Hulllnger  contract,  was 
then  paid  by  Sorg  to  the  Mecca  Company. 
Later,  after  the  fourth-fioor  Joists  were  laid, 
Shields  &  Cook  again  gave  to  the  Mecca 
Company  a  receipt  for  money  which  In  fact 
had  not  been  paid  to  them,  for  the  purpose 
of  assisting  that  company  to  collect  the  sec- 
ond $25,000,  and  it  was  thereby  enabled  so 
to  do.  In  January,  1892,  Zimrl  Dwigglns,  of 
the  Columbia  National  Bank,  undertook  to 
negotiate  the  bonds  of  the  Mecca  Company 
to  the  amount  of  $200,000  to  be  secured  by 
a  mortgage  upon  the  leasehold.  In  order  to 
do  this  he  desired  from  Shields  &  Cook  a 
written  statement  showing  the  amount  they 
had  received  upon  the  contract  and  the  bal- 
ance which  would  become  due  tbem.  Ac- 
cordingly they  made  a  statement,  showing 
that  they  had  then  received  $274,666.96,  and 
that  an  additional  sum  of  $145,334.04  would 
fully  compensate  them  for  the  completion  of 
the  building  and  pay  all  moneys  due  or  to 
become  due  to  th^n  on  the  building  con- 
tract. At  that  time  they  had,  in  fact,  actual- 
ly received  In  cash  and  real  estate  but  $149,- 
665.96.  Upon  the  strength  of  this  statement 
Dwigglns  sold  the  bonds  to  various  parties. 
The  statement  was  false,  as  appears  above. 
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In  that  tfaey  bad  at  that  time  recetved  a 
mndi  smaller  sum  th&n  the  amount  which 
they  therein  stated  they  had  received,  and 
after  signing  tliat  document  they  were  paid 
In  cash,  from  time  to  time,  down  to  August 
23,  1892,  $161334.04,  being  |16,000  more  than 
the  amount  necessary  to  fully  satisfy  their 
claims  under  the  building  contract  according 
to  the  statement  in  question.  Prior  to  the 
time  when  Shields  &  Cook  entered  Into  the 
contract  with  the  Mecca  Company  they  had 
certain  negotiations  with  one  George  T. 
Montgomery,  who  was  secretary  of  the  Mec- 
ca Company.  That  corporation  was  capital- 
ized at  $300,000.  Montgomery  had  subscrib- 
ed for  $151,000  of  this  stoclt,  but  was  with- 
out ready  money  to  pay  for  it  He  induced 
Shields  &  Cook  to  bid  for  the  contract  and 
assisted  them  In  obtaining  it  Thereafter 
they  entered  into  a  contract  with  him  by 
which  they  were  to  accept  and  apply  on  the 
contract  price  lands  to  the  amount  of  $150,- 
000,  which  Montgomery  was  to  convey  to 
them  from  time  to  time.  When  he  made  a 
conveyance  of  land  to  them  they  were  to 
give  him  a  receipt  as  they  afterward  did 
do,  showing  a  payment  of  the  amount  of  the 
consideration  on  the  building  contract  and 
Montgomery  Intended  to  and  did  deliver 
these  receipts  to  the  Mecca  Company  in  pay- 
ment of  his  Stock  subscription.  The  lands 
were  not  readily  salable,  and  Shields  &  Cook 
agreed  to  take  them  at  figures  very  much 
al)ove  their  real  value.  This  arrangement 
was  for  the  purpose  of  enabling  Montgomery 
to  convert  these  lands,  at  the  price  fixed  by 
him,  into  stock  of  the  Mecca  Company,  a 
thing  which  be  seems  not  to  have  been  able 
otherwise  to  do. 

It  is  contended  by  the  Sorgs  that  the  ac- 
tions of  Shields  &  Cook  In  making  the  false 
receipts  and  the  false  statement  and  In  mak- 
ing the  contract  with  Montgomery,  constitut- 
ed such  fraud  as  bars  their  right  to  enforce 
a  mechanic's  lien  in  a  court  of  equity,  and 
that  they  are  now  estopped  to  contend  that 
they  had  not  received  cash  as  shown  by  the 
receipts  that  were  made  to  deceive  Sorg,  and 
by  the  statement  that  was  made  for  the 
purpose  of  enabling  Dwlggins  to  sell  the 
bonds. 

In  accordance  with  the  expressed  desire 
of  Shields  &  Cook  we  have  examined  their 
claim  upon  its  merits,  and  have  found  it  un- 
necessary to  decide  any  of  the  questions 
raised  by  the  objections  above  suggested  to 
their  claim,  for  the  reason  that  we'  have 
concluded,  from  the  evidence,  that  there  is 
nothing  due  them  under  the  terms  of  the 
building  contract  which  they  entered  into 
with  the  Mecca  Company.  By  that  contract 
it  was  provided  that  the  building  should  be 
constructed  to  the  full  and  complete  satis- 
faction of  Edbrooke  &  Bumham,  architects, 
or  thrir  assistant  superintendent  according 
to  plans,  drawings,  specifications,  and  con- 
ditions accompanying  the  contract,  and  that 
payments  were  to  be  made  upon  the  archi- 


tects' certificate,  from  time  to  time,  as  the 
work  progressed.  Any  balance  remaining 
unpaid  was  to  be  paid  upon  the  completion 
of  the  building,  provided  the  superintendent 
should  certify,  in  writing,  that  the  contract- 
ors were  entitled  to  the  payment  of  the  bal- 
ance of  the  contract  price.  Provision  was 
made  for  furnishing  and  paying  for  extra 
work  and  material  and  fpr  such  changes  in 
the  plans  as  might  be  deemed  necessary  by 
the  architects,  who  were  to  be  the  sole  In- 
terpreters of  the  plans,  drawings,  and  specifi- 
cations. The  architects  were  given  power  to 
stop  the  payment  upon  any  certificate  after 
the  same  was  drawn,  if  in  their  Judgment 
the  case  demanded  such  stoppage  for  the 
proper  protection  of  the  owner.  On  August 
23,  1S92,  Mr.  Shields  delivered  the  keys  of  the 
building  to  Montgomery,  who  was  still  the 
secretary  of  the  company,  on  the  theory  that 
the  building  was  completed,  and  Mr.  Shields 
received  from  the  company  its  receipt  for 
the  keys,  containing  an  agreement  releasing 
Shields  &  Cook  from  any  responsibility  for 
damages  that  might  thereafter  occur  to  the 
building. 

Edbrooke  &  Bumham  appointed  John  Gar- 
uttaers  assistant  superintendent  of  the  build- 
ing to  see  that  the  plans  and  specifications 
were  fully  carried  out.  After  the  foundation 
was  laid,  Caruthers  was  away  from  the 
building  for  about  a  month,  and  during  that 
time  Mr.  Bumham  gave  the  work  some  su- 
pervision. Before  the  building  was  complet- 
ed the  firm  of  Edbrooke  &  Bumham  was 
dissolved,  and  they  then  made  George  Strong 
their  agent,  who  thereafter  acted  in  their 
stead.  When  a  certificate  was  to  issue,  Car- 
uthers would  advise  Strong  of  the  amount 
for  which  it  was  to  issue,  and  Strong  would 
sign  and  deliver  the  certificate.  On  Septem- 
ber 10,  1892,  he  issued  a  certificate  for  $69,- 
000,  which  was  the  final  certificate  for  the 
contract  price  of  $420,000.  Thereafter  Car- 
uthers figured  up  the  amount  due  for  extra 
lat>or  and  material,  and  on  October  11,  1892, 
two  certificates  were  issued  to  cover  the  bal- 
ance which  he  found  due  tor  eitraa — one  for 
$2,289.29,  and  the  other  for  $17,355.41.  Cer- 
tificates for  extras  had  also  been  issued  at 
dates  prior  to  August  23,  1892.  Thereafter 
the  Mecca  Company,  being  dissatisfied  with 
the  manner  in  which  the  building  had  been 
completed,  asserted  that  the  contract  had  not 
been  complied  with,  and  Strong,  on  Novem- 
ber 14,  1892,  'by  a  letter  addressed  to  the 
president  of  the  Mecca  Company,  which  was 
Introduced  in  evidence,  directed  that  com- 
pany to  "stop  all  further  payments  on  ac- 
count of  certificates  made  to  Shields  &  Cook" 
in  connection  with  the  contract  with  the 
Mecca  Company,  Mr.  Shields  testified  that 
he  received  a  letter  from  Strong  on  the  same 
subject,  which  be  tlirew  in  the  waatelMisket, 
and  that  he  thereafter  had  a  conversation 
with  Strong  in  reference  to  the  same  matter, 
and  that  Strong's  letter  to  him  and  his  con- 
versation with  him  were  to  the  effect  that 
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the  only  certlflcates  npon  -which  payment 
was  stopped  were  the  two  Issued  on  October 
11, 1892,  for  extras.  Prior  to  this  time,  how- 
ever, and  on  November  4,  1892,  for  the  pur- 
pose of  adjusting  the  differences  between 
tbem.  Shields  &  Cook  and  the  Mecca  Com- 
pany entered  Into  an  arbitration  agreement, 
which  In  words  and  figures  Is  as  follows: 

"Whereas,  Shields  &  Cook,  August  31,  1891, 
entered  Into  contract  with  Mecca  Company 
for  erection  of  building  according  to  plans 
and  specifications  by  Edbrooke  &  Bumham, 
architects;  and  whereas  differences  have 
arisen  as  to  whether  Shields  &  Cook  have 
performed  conditions  of  agreement  and  as  to 
allowances  to  be  made  Mecca  Company  for 
certain  changes  from  original  plans  and  spec- 
ifications by  which  work  was  cheapened, 
and  as  to  claims  made  by  Shields  &  Cook 
for  extra  work  and  materials,  and  as  to 
claims  made  by  either  of  said  parties  for 
damages  for  nonperformance  of  contract  on 
part  of  otbers ;  and  whereas  said  parties  are 
mutually  desirous  of  adjusting  all  matters 
of  dispute : 

"Now,  therefore.  Shields  &  Cook  and  Mec- 
ca Company,  In  consideration  of  premises 
and  one  dollar  by  each  to  other  paid,  do 
hereby  mutually  covenant  to  submit  all  said 
matters  of  difference,  and  all  causes  of  ac- 
tion and  demands  based  thereon,  to  Alexan- 
der H.  Lowden  and  William  llett,  of  Chica- 
go, Illinois,  who  siiall  arbitrate  same,  and  de- 
cide what,  if  any,  material  shall  be  taken  out 
and  replaced,  and  what.  If  any,  work  shall 
be  re-done  by  said  contractors,  or.  In  lieu 
thereof,  what.  If  any,  money  allowance 
shall  be  made  said  Mecca  Company  therefor, 
and  wbat.  If  any,  sum  shall  be  by  either  of 
us  paid  to  the  other,  with  full  power  to 
award  payment  of  costs  Incurred  In  arbitra- 
tion, lu  case  said  arbitrators  are  unable  to 
agree,  such  matters  shall  be  submitted  to 
George  Tapper,  of  Chicago,  as  third  arbitra- 
tor. And  we  do  mutually  covenant  and  agree 
that  award  of  said  arbitrators,  or  any  two 
of  tbem,  shall  be  by  us  kept  and  performed." 

And  on  November  14,  1892,  the  same  date 
upon  which  Strong's  letter  was  written  to  the 
president  of  the  Mecca  Company,  it  having 
become  evident  that  the  work  did  not  com- 
ply with  the  plans  and  specifications.  Shields 
&  Cook  gave  to  Lowden  and  llett,  two  of 
the  arbitrators,  the  following  instrument  in 
writing: 

"Chicago,  111.,  Nov.  14,  1892. 
"Messrs.  Alexander  H.  Lowden  and  William 
llett.  Arbitrators,  etc.: 

"Gentlemen — ^You  are  hereby  authorized 
and  requested,  so  far  as  you  may  deem  ad- 
visable under  terms  of  arbitration  agreement 
under  which  you  are  appointed,  to  supply 
Bach  material  and  labor  as  you  may  find 
necessary  to  complete  all  Items  of  work,  or 
to  replace  or  remedy  all  defective.  Improper 
or  damaged  material  or  work  furnished  or 
performed  or  necessary  to  be  furnished  or 


performed  under  our  contract  dated  August 
31,  1891,  for  construction  and  finishing  of 
building  at  north-west  comer  <rf  Thirty- 
fourth  and  State  streets,  known  as  Mecca 
Building,  Including  as  well  all  extra  work 
undertaken  by  us  In  connection  with  said 
contract  or  building.  Shields  &  Cook." 

The  Mecca  Company  agreed  to  meet  such 
expenditures  as  should  be  made  pursuant  to, 
the  authority  so  conferred  ujwn  the  arbitra- 
tors. 

Lowden  and  llett,  in  the  performance  of 
their  duties  as  arbitrators,  spent  214  days 
in  examining  the  building  and  in  supervising 
the  work  that  they  directed  should  be  done 
under  the  terms  of  the  written  Instrument 
last  above  set  out.  The  work  which  was  done 
and  materials  which  were  furnished  under 
their  direction.  In  accordance  with  that  writ- 
ing, was  of  the  value  of  $43,294.  As  arbi- 
trators they  made  a  finding  that  nothing 
was  due  from  the  Mecca  Company  to  Shields 
&  Cook,  but,  on  the  other  hand,  that  there 
was  due  from  Shields  &  Cook  to  that  com- 
pany the  sum  of  $55,000.  That  award  was 
attacked  by  Shields  &  Cook  in  the  superior 
court  of  Cook  county,  and  was  there  set 
aside.  The  reasons  that  led  to  that  action 
do  not  appear  other  than  by  statements  of 
counsel.  Upon  a  hearing  before  tbe  master 
evidence  was  introduced  for  the  purpose  of 
showing  that  the  building  was  so  defective, 
both  In  material  and  construction,  that  noth- 
ing further  was  due  to  Shields  &  Cook  on 
account  thereof.  The  master  found  that 
while  the  evidence  showing  defects  was  rath- 
er strong,  inasmuch  as  the  building  was 
erected  under  the  supervision  of  the  architects 
or  their  superintendent,  Garuthers,  the  deci- 
sion of  the  architects  and  superlutendent 
must  be  final  and  binding  and  the  certlflcates 
they  issued  conclusive,  In  the  absence  of  any 
showing  of  fraud  or  mistake  connected  with 
tbe  issuance  of  those  certificates.  The  mas- 
ter found,  however,  that,  as  against  Sorg, 
Shields  &  Cook  were  estopped  to  say  that 
they  did  not  receive  tbe  $50,000  acknowl- 
edged by  the  first  false  receipt,  and  made  cer- 
tain other  deductions  which  reduced  the  bal- 
ance claimed  by  Shields  &  Cook  to  $74,142.70, 
as  above  stated. 

We  do  not  think  It  Is  true,  as  contended  by 
Sorg,  that  submission  of  the  dispute  to  ar- 
bitrators waived  the  mechanic's  Hen.  Un- 
der our  statute  tbe  remedy  by  enforcement 
of  the  lien  is  merely  cumulative.  If  tbe  ar- 
bitration had  been  legally  conducted  and  the 
award  had  established  that  some  amount  was 
due  Shields  &  Cook,  they  could  not  there- 
after, as  a  matter  of  course,  enforce  a  lien 
for  any  larger  amount  But  had  a  lien  ex- 
isted it  would  not  have  been  affected  by  such 
an  award,  except  in  reference  to  tbe  amount 
that  could  have  been  collected  by  its  enforce- 
ment. 

We  think,  however,  that  the  master  was  in 
error  In  his  finding  with  refer^ice  to  the  con- 
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elusive  character  of  ihe  architects'  certifi- 
cates, under  the  circumstances  of  this  case. 
It  is  contended  that  Strong  had  no  authority 
to  withdraw,  or  stop  payment  upon,  the  cer- 
tificates in  any  event.  It  is  said  that  Ca- 
ruthers  was  authorized  by  the  contract  to  is- 
sue the  certificates,  that  they  were  issned 
upon  his  order,  and  that,  having  been  so  is- 
sued, payment  thereon  could  be  stopped  only 
by  the  exercise  of  his  authority.  It  appears 
from  the  testimony  of  Mr.  Bumham,  which 
Is  not  disputed,  that,  when  the  firm  of  Ed- 
brooke  &  Bumham  was  dissolved,  Mr.  Strong 
was  appointed  their  agent  and  had  absolute 
control  of  their  work  from  that  time  on.  It 
appears  that  the  Mecca  Company,  Bay  (who 
was  Sorg's  agent),  and  Shields  &  Cook  all 
had  knowledge  of  this  arrangement  and  ac- 
quiesced therein.  After  that  time  Strong 
stood  in  the  same  relation  to  all  the  parties 
interested  in  this  contract,  and  to  Caruthers, 
that  Edbrooke  &  Bnrnbam  had  before  that 
time  occupied.  By  the  contract  between  the 
Mecca  Company  and  Shields  &  Cook,  the 
architects,  Edbrooke  &  Bumham,  were  made 
the  superintendents  of  the  building.  Caruth- 
ers was  assistant  superintendent  although  he 
sometimes  is  designated  in  the  oral  evidence 
as  superintendent,  ^nd  was  erroneously  so 
regarded  by  the  master.  The  contract  em- 
powered the  "architects"  to  stop  payment  of 
any  certificate  after  the  same  was  drawn. 
The  word  "architects"  as  there  used  included 
Strong  after  he  had  charge  of  the  business 
of  Edbrooke  &  Bumham.  He,  therefore,  ac- 
cording to  the  agreement  of  the  parties,  had 
the  right  to  stop  payment  upon  the  certifi- 
cates. When  he  did  so,  they  were  suspended 
or  withdrawn  and  consequently  Ineffectual. 
Further  than  that,  if  the  parties  regarded 
the  certificates  as  having  the  final  and  bind- 
ing character,  under  the  contract,  that  ap- 
pellants now  contend  they  did  have,  there 
was  never  any  occasion  for  any  arbitration. 
The  matter  had  already  been  settled.  Shields 
&  Cook  entered  Into  an  arbitration  agreement, 
and  afterward  authorized  the  arbitrators,  so 
fkr  as  they  could  do  so,  to  remedy  the  de- 
fects, both  of  material  and  constmction, 
found  in  the  building,  and  under  that  author- 
ity the  arbitrators  expended  $43,294,  which 
has  all  been  paid  to  them  by  the  Mecca  Com- 
pany except  $280.9.3.  If  the  certificates  were 
final  and  binding,  this  amount  so  i>ald  to  the 
arbitrators  could  not  properly  be  charged 
against  Shields  &  Cook,  and  the  latter,  by 
entering  into  an  arbitration  agreement  and 
anthorizlng  the  arbitrators  to  make  the  ex- 
penditures, have  led  the  Mecca  Company  to 
pay  $43,000  which  It  could  not  otherwise  have 
been  required  to  pay.  We  think  by  their 
course  In  submitting  their  claims  to  arbitra- 
tion and  In  authorizing  the  arbitrators,  as 
their  agents,  to  make  the  expenditures  which 
they  did  make,  they.  Shields  &  Cook,  are 
now  estopped  to  say  that  the  certificates  are 
final  and  bhiding.    It  Is  true  that,  so  far  as 


estoppel  is  concerned,  Sorg  did  not  act  upon 
the  arbitration  agreement  and  did  not  change 
his  position  by  reason  thereof.  But  it  must 
be  Bemembered  that  the  fee  in  this  property 
could  only  be  subjected  to  this  Hen  by  virtue 
of  the  Hulllnger  contract,  under  the  provis- 
ions of  which  the  Mecca  Company  was  au- 
thorized to  enter  into  a  contract  for  the  erec- 
tion  of  a  building,  the  builders  of  which 
might  have  a  lien  both  upon  the  fee  and  the 
leasehold.  The  Mecca  Company  was  personal- 
ly liable  upon  the  contract  to  Shields  &  Cook. 
The  property  of  that  company,  viz.,  the  lease- 
hold, and  the  property  of  Sorg,  viz.,  the  fee, 
were  both  liable  to  be  subjected  to  a  lien  for 
the  satisfaction  of  the  amount  due  the  build- 
ers, and  we  held.  In  effect,  in  Crandall  v. 
Sorg,  supra,  that  the  construction  of  the 
building  was  the  joint  enterprise  of  Sorg  and 
the  Mecca  Company.  We  think  that  when 
Shields  &  Cook  were  estopped  to  say  as  to 
the  Mecca  Company,  which  was  the  only  cor- 
poration or  person  individually  liable  to  thou 
npon  the  contract,  that  the  certificates  Issued 
by  the  architects  were  final,  th^  were  like- 
wise estopped  so  far  as  the  fee  in  the  proper- 
ty was  concerned.  We  therefore  conclude 
that  the  certificates  are  not  final  as  to  the 
amount  due  to  Shields  &  Cook,  because  under 
the  contract  they  were  properly  withdrawn 
or  suspended  by  Strong,  and  because  Shields 
&  Cook  are  now  estopped  to  aver  that  they 
are  conclusive  In  character. 

As  to  the  condition  of  the  building  when 
It  was  turned  over  to  the  Mecca  Company  as 
complete,  a  number  of  witnesses  testified. 
We  have  been  particularly  impressed  by  the 
testimony  of  the  arbitrators,  Ilett  and  Low- 
den.  They  devoted  many  days  to'  an  exam- 
ination of  the  building,  and  did  their  work  In 
a  very  painstaking  and  thorough  manner. 
Their  evidence  clearly  indicates  that  each 
had  better  knowledge  of  this  building,  its  ma- 
terial and  Its  constmction,  than  that  possess- 
ed by  any  witness  who  testified,  other  than 
themselves.  They  were  builders  of  long  ex- 
perience. They  were  very  Intelligent,  and 
seem  to  have  been  disinterested,  frank,  and 
of  good  judgment  They  were  apparently 
animated  by  no  purpose  except  a  desire  to 
tell  the  truth.  Mr.  Lowden  was  selected  by 
Shields  &  Cook,  Mr.  Ilett  by  the  Mecca  Com- 
pany. It  appears  from  their  testimony  that 
they  found  the  building  settling  in  many 
places;  many  doors  that  would  neither  shut 
nor  lock.  The  dimension  stone  specified  for 
the  foundation  was  missing.  The  joists  were 
placed  too  far  apart  The  piers  supporting 
the  center  of  the  building  were  without  di- 
mension stone;  a  poor  quality  of  rubblestone 
bad  been  used  instead.  The  studding  should 
have  been  placed  12  inches  from  center  to 
center ;  It  was,  in  fact,  placed  16,  and  some- 
times 20,  Inches  from  center  to  center,  with- 
out any  bridging.  The  specifications  requir- 
ed joists  to  be  laid  double  around  all  open- 
ings and  under  all  partitions;  It  was  not  .no 
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done.  In  many  Instances  thete  were  no 
Joists  at  all  under  tbe  partitions,  bnt  they 
wonld  be  found  at  some  distance  to  one  side 
w  tbe  otber.  The  studding  In  the  partitions 
was  to  be  trussed  to  prevent  sagging;  that 
was  not  done.  The  piers  in  the  basement 
were  to  have  been  directly  under  tbe  parti- 
tions above,  but  in  many  instances  they  vrere 
from  14  to  22  Inches  to  one  side.  Two-by- 
four  pieces  were  nailed  to  the  lower  edge  of 
the  slllB,  frequently  only  with  a  nail  in  each 
end,  and  the  joists  rested  on  those  two-by< 
fours.  Consequently,  In  some  places  tbere 
was  danger  that  the  building  would  not  sup- 
port Itself.  The  roof  Joists  were  made  of 
promiscuous  pieces  of  various  lengths,  which 
were  spliced  together.  The  roof  had  been 
constructed  of  much  cheaper  material  than 
that  required.  It  bad  sagged,  and  a  pood  had 
formed  in  one  place.  The  roof  was  In  a 
leaky  condition  all  over  the  building.  For 
the  purpose  of  deadening  sound,  felt  was  to 
be  placed  In -the  various  floors,  bnt  so  little 
was  used  that  It  failed  entirely  to  answer  tbe 
purpose  for  which  it  was  Intended.  The  ce- 
ment work  in  the  basement  was  worthless. 
When  brick  walls  were  cut  through,  It  was 
found  that  the  brick  In  either  side  of  the 
wall  were  regularly  laid,  bnt  In  the  center 
of  the  wall  they  were  standing  on  end.  The 
capstones  on  the  piers  that  supported  the 
main  walls  of  the  building  were  Inferior  In 
quality  and  were  crumbling  away.  The  brick 
In  the  sides  of  the  piers  were  splitting,  and 
upon  investigation  it  was  found  that  the 
bricks  on  the  inside  of  the  piers  had  been 
laid  in  the  same  manner  as  those  In  the  in- 
terior of  the  walls  above  referred  to.  In  one 
instance  one  of  the  piers  was  found  to  be 
filled  with  rubbish.  The  result  of  this  meth- 
od of  construction  was  that  the  weight  of  the 
walls  caused  tbe  piers  to  settle  and  break 
down.  Iron  beams  placed  on  the  capstones 
to  support  the  walls  above  openings  were  not 
of  proper  quality,  and  when  placed  were  not 
true.  The  steam  plant  was  in  bad  order. 
The  pipes  in  a  number  of  Instances  had  never 
been  properly  put  in,  or  bad  sagged  so  that 
they  trapped  themselves.  In  cold  weather 
the  rooms  could  not  be  comfortably  warmed. 
The  plastering  was  badly  cracked,  and  in 
many  places  had  to  be  removed.  Brick  which 
were  of  an  inferior  quality  had  been  used, 
and  numerous  otber  defects  were  pointed  out, 
wltb  detailed  estimates  of  the  amoimt  which 
the  value  of  the  building  was  lessened  by 
faults  in  material  and  construction.  This 
teettmony,  including  the  estimates,  is  too 
loigthy  to  be  wholly  reproduced  In  an  opin- 
ion. Mr.  nett  and  Mr.  Lowden  were  able  to 
give  satisfactory  reasons  for  their  conclu- 
sions. Their  testimony  Is  convincing.  Mr. 
Ilett  states  that  after  the  work  done  under 
the  direction  of  the  arbitrators  had  been  com- 
pleted the  building  was  worth  $130,000  to 
$140,000  less  than  it  would  have  been  had  it 
been  constructed  In  accordance  with  tbe  plans 
and  specifications.     Mr.   Lowden  fixes  the 


value  of  the  building  after  tbe  arbitrators 
bad  finished  the  work  done  under  the  direc- 
tion of  Shields  &  Cook  at  $125,000  to  $140,- 
000  less  than  It  would  have  been  had  it  been 
completed  according  to  the  plans  and  specifi- 
cations. Mr.  Tapper,  the  third  arbitrator, 
testified  that  the  value  of  the  building  after 
the  changes  were ,  made  by  the  arbitrators 
was  $135,000  to  $150,000  less  than  it  would 
have' been  had  It  been  constructed  as  requir- 
ed by  the  contract  Mr.  Bumham  was  a 
witness.  He  did  not  fix  the  value  of  the 
building  as  completed.  He  stated  that  he 
was  at  the  building  about  November  11,  1892; 
that,  while  he  did  not  make  a  thorough  ex- 
amination, he  saw  that  tbe  building  bad  -set- 
tled in  a  great  many  places;  the  fioors  were 
not  level;  dimension  stone  was  not  put  In  as 
required;  the  main  l)earlng  studding,  which 
should  extend  up  through  the  joists,  were  im- 
properly cut  off  underneath  tbe  joists,  which 
allowed  each  floor  to  settle,  cracking  the 
plastering  badly,  and  some  plera  had  no 
foundations  but  loose  stones,  which  also 
caused  a  settling.  He  further  testified  that 
the  steam-heating  plant  varied  greatly  from 
the  specifications  in  so  many  jjriaces  that  he 
could  not  enumerate  them  all,  and  that  var- 
ious other  defects  existed.  Miany  changes 
were  made  in  the  plans  and  speciflcatlrais  by 
the  architects  which  reduced  the  cost  of  con- 
struction. The  testimony  of  Mr.  Camthers, 
Mr.  Shields,  and  Mr.  Cook  indicates  that  the 
building  was  constructed  according  to  plans 
and  specifications  as  originally  made  or  as 
afterward  changed  by  the  architects.  The 
great  preponderance  of  tbe  evidence  shows, 
however,  that  the  building  was  not  construct- 
ed in  substantial  compliance  with  the  con- 
tract, either  in  regard  to  workmanship  or 
material.  When  Shields  &  Cook  are  charged 
with  the  money  ($43,294)  paid  out  by  the 
Mecca  Company  for  material  and  work  which 
the  arbitrators  had  furnished  and  performed 
under  the  authority  given  them  by  Shields 
&  Cook,  the  amount  of  the  balance  claimed 
by  them  is  $101,061.3&  This  is  less  than  the 
amount  that  should  still  be  charged  against 
them  on  account  of  defects  in  construction 
and  workmanship,  and  on  account  of  changes 
made  in  the  plans  and  specifications  by  the 
architects,  whereby  tbe  cost  of  the  building 
was  decreased.  Consequently  there  is  noth- 
ing due  them. 

Certain  Immaterial  statements  of  alleged 
fact,  principally  without  foundation  in  the 
record,  have  been  pressed  upon  our  attention 
by  solicitors  for  Shields  &  Cook  and  solicitors 
for  the  Sorgs.  We  are  told,  on  the  one  hand, 
that  Sorg's  wife  and  children  are  nonresi- 
dents, and  took  a  deed  to  this  property  short- 
ly before  his  death  to  avoid  taxation  upon 
the  succession,  and  that  to  deny  Shields  & 
Cook  a  lien  is  to  give  to  these  nonresidents 
property  worth  a  half  million  dollars  for 
much  less  than  its  real  value;  while  we  are 
assured,  on  the  other  hand,  that  by  reason  of 
tbe  faulty  construction  oC  the  building  by 
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Shields  &  Cook,  who  are  said  not  to  have 
been  practical  builders,  and  by  reason  of  the 
large  sums  which  Sorg  was  compelled  to  pay 
to  relieve  the  property  of  back  taxes  and  for 
repairs  immediately  upon  the  forfeiture  of 
the  lease,  the  total  amount  he  Invested  was 
much  greater  than  the  actual  value  of  the 
property.  Citizens  of  other  states  have  prer 
clsely  the  same  rights  In  this  court  as  resi- 
dents. They  will  be  accorded  nothing  less 
and  nothing  more.  Whether  Sorg  sought  to 
avoid  the  Inheritance  tax  has  nothing  to  do 
with  this  case.  Whether  be  did  or  did  not 
invest  money  In  tlie  property  In  excess  of 
its  value  Is  likewise  a  matter  of  indifference. 

The  assignments  of  error  which  question 
the  action  of  the  circuit  court  In  decreeing 
interest  to  the  appellees  whose  claims  for 
liens  were  held  valid  cannot  be  sustained. 
We  thlnlc  the  balance  due  Lowden  and  Ilett's 
representatives,  for  which  they  are  entitled 
to  a  lien,  Is  to  be  regarded  as  due  upon  a 
contract  in  writing,  and  that  balance  will 
therefore  bear  interest  at  the  statutory  rate. 

The  judgment  of  the  Appellate  Court  In 
Sorg  et  al.  v.  Crandail  et  al.  (No.  8.208),  and 
the  Judgment  of  that  court  In  Shields  et  al. 
V.  Sorg  et  al.  (No.  5,300),  will  be  affirmed. 
The  judgment  of  the  Appellate  Court  In  Low- 
den et  al.  T.  Sorg  et  al.  (No.  5,299),  and  the 
decree  of  the  circuit  court  so  far  as  it  per- 
tains to  that  case,  will  be  reversed,  and  the 
cause  win  be  remanded  to  the  circuit  court, 
with  directions  to  enter  a  decree  in  favor  of 
Lowden  and  the  personal  representatives  of 
Ilett,  establishing  a  Men  in  their  favor  for 
the  sum  of  $280.93,  with  interest  at  5  per 
cent  per  annum  thereon  from  May  27,  1893, 
and  providing  for  the  enforcement  of  that 
Ilea 

Affirmed  in  part,  and  reversed  in  part 


(233  111.  116) 

BLANKENSHIP  v.  HALL  et  al. 

(Supreme  Court  of  Illinois.    Feb.  20.  1908. 

Rehearing  Denied  April  8,  1908.) 

1.  Deeds— Pei-iveby—Pbesumitions. 

In  deeds  for  the  benefit  of  an  infant,  the 

g resumption   is  in   favor  of  delivery,   and   the 
urden  is  on  those  denying  it  to  show  that  there 
was  no  delivery. 

2.  Same— Sufficiency  of  Evidence. 

Evidence  examined,  and  held  sufficient  to 
show  delivery  of  deeds  to  infant  grantees. 

3.  Descent  and  Distribution— Conveyances 
IN  Fraud  of  Heibs- Election  by  Widow 
Between  Doweb  and  Inheritance— "Cred- 
itors   AND    OTHEB   PEBSONS." 

Frauds  and  Perjnries  Act,  i  4  (Kurd's  Rev. 
St.  1905,  c.  59),  provides  that  "every  Rift,  grnut, 
convevance  ♦  •  •  made  with  the  intent  to 
disturb,  delay,  hinder  or  defraud  creditors  or 
other  persons  •  *  *  shall  be  void  as  sKainst 
SQch  creditors,  purchasers  and  othe^  persons." 
Held,  that  the  phrase  "creditors  and  other  pei-- 
sons"  does  not  include  the  wife  of  the  frantor 
with  reference  to  her  right  under  specified  cir- 
cumstances to  take  a  one-half  interest  in  his 
real  estate  in  lieu  of  dower,  under  Dower  Act, 
f  12  (Kurd's  Rev.  St  1905,  &  41). 

4.  Same. 

ThouBh  a  husband  cannot,  by  conveyance 
of  land  without  being  Joined  by  his  wife,  deprive 


his  wife  of  her  dower,  as  provided  by  Dower 

Act,  §  1  (Kurd's  Rev.  St.  1905,  c.  41).  he  can  so 
deprive  her  of  a  one-half  interest  in  lieu  of 
dower  as  provided  in  certain  cases  by  section  12. 

5.  Executors    and    A ominibtbatobs  — Wid- 
ow's Allowanob— Lien. 

Where  decedent  in  bis  lifetime  conveyed 
his  property  without  being  joined  by  his  wife 
for  the  purpose  of  preventing  her  from  receiving 
her  just  portion  of  his  estate,  the  court  may  de- 
cree the  widow  a  lien  for  her  award  on  the  real 
estate  so  conveyed  by  the  husband. 

6.  Homestead— Residence  of  Wifk. 

The  fact  that  the  husband  compelled  his 
wife  to  live  apart  from  him  and  on  a  separate 
property  does  not  affect  her  homestead  rights  in 
his  home  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  25,  Homestead,  i  264.] 

Hand,  C.  J.,  dissenting. 

Error  to  Circuit  Court,  Fayette  County; 
W.  M.  Farmer,  Judge. 

Bill  by  Emma  V.  Blankenshlp  against 
Walter  Hall  and  others.  From  the  judgment 
rendered,  plaintiff  brings  error.    AfBrmed. 

Plaintiff  in  error  filed  her  billJuly  20, 1904, 
In  the  circuit  court  of  Fayette  county.  By 
her  amended  bill  filed  May  8,  1905,  she  al- 
leged that  she  was  married  to  John  Blanken- 
shlp about  34  years  theretofore;  that  they 
accumulated  by  nnited  industry  200  acres  of 
land  in  section  28  and  40  acres  of  land  in 
section  Zi,  all  in  township  5,  range  1  east 
In  said  county;  that  plaintiff  in  error  was 
adjudged  insane  and  sent  to  the  Anna  asylum 
in  1892,  and  remained  there  until  pronounced 
restored  and  discharged  In  May,  1898;  that 
about  May  18,  1895,  her  husband  bought  and 
bad  deeded  to  himself  a  tract  of  40  acres  in 
section  3,  in  the  same  township  and  range,  im- 
proved with  a  house  and  bam,  and  moved 
there  with  all  his  furniture,  and  continued 
to  live  there  until  he  died,  July  4,  1904;  that 
shortly  after  he  moved  there,  one  Mary  Hall 
and  her  husband,  Henry  Hall,  moved  there 
also,  and  while  the  three  were  thus  living  in 
said  house,  and  complainant  was  confined  In 
the  Anna  asylum,  there  were  bom  to  Mary 
Hall  two  children,  Walter  HaU  and  Carl  Hall ; 
tliat  December  19, 1898,  Blankenship  executed 
a  will  giving  a  life  Interest  in  one-half  of  all 
his  real  and  personal  property  to  Walter 
Hall  and  at  the  death  of  said  Walter  to  go  to 
the  heirs  of  bis  body,  but  if  be  died  without 
heirs  then  the  same  to  go'  to  Carl  Hall  and 
the  heirs  of  bis  body,  and  giving  a  life  interest 
in  the  other  half  to  Carl  Hall,  and  at  Carl's 
death  to  go  to  the  heirs  of  his  body,  but  If 
he  died  without  heirs  of  his  body  the  same 
to  go  to  Walter  Hall  and  the  heirs  of  his  body, 
also  providing  that  If  Carl  and  Walter  both 
died  without  heirs  of  their  bodies  then  such 
property  should  revert  to  the  estate  of  John 
Blankenship  and  be  distributed  in  a  certain 
specified  manner. 

The  bill  further  alleges  that,  when  the  au- 
thorities of  the  a^lum  at  Anna  notified  John 
Blankenship  that  plaintiff  In  error  was  suffi- 
ciently restored  to  return  home,  he  bought  a 
house  and  two  lots  in  Shobonier,  111.,  for  $456, 
and  famished  the  bouse  with  chean  scanty 
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furniture;  that  be  met  bis  wife  at  the  train 
on  her  return  and  took  her  to  said  house  In 
Shobonler,  where  be  left  her,  informing  her 
that  she  should  live  in  said  house,  but  that 
he  would  not  live  with  her;  that,  while  she 
jirotested,  she  remained  there,  and  he  returned 
to  his  home  on  said  section  3  with  the  said 
Halls,  and  there  lived  until  his  death;  that 
in  1900  Blankenship  bought  40  acres  in  sec- 
tion 10  and  paid  for  it  with  his  own  money, 
but  bad  It  deeded  directly  from  the  vendor  to 
Mary  HalJ;  that  while  plaintiff  In  error  was 
in  the  asylum  Blankenship  sold  for  value  the 
40  acres  In  section  25;  that  the  said  John 
Blankenship  executed,  April  5,  1902,  a  quit- 
claim deed,  for  a  consideration  of  $1,  to  Carl 
Hall  and  the  heirs  of  his  body,  to  said  40 
acres  in  said  section  3  and  80  acres  of  said 
land  In  section  28,  for  and  during  the  natural 
life  of  said  Cail,  and  at  bis  death  to  go  to 
the  heirs  of  his  body,  but  If  be  left  no  heirs 
of  his  body  then  to  Walter  Hall  and  the  heirs 
of  his  body;  tliat  on  the  same  date  he  ex- 
ecuted a  deed  to  Walter  Hall  of  the  remaining 
120  acrea  in  section  28,  with  conditions  of 
like  nature  as  In  the  deed  to  Carl,  each  deed 
reserving  a  life  estate  to  the  grantor;  that 
plaintiff  in  error  did  not  sign  either  of  these 
deeds;  that  said  land  deeded  to  said  Carl 
and  Walter  was  worth  over  $9,600,  and  was 
then  all  ttie  land  owned  by  said  Blankenship, 
except  the  two  lots  in  Shobonler;  that  Blank- 
enship did  not  deliver  said  deeds,  but  intended 
to  retain  the  same  until  his  death ;  that  De- 
cember 9,  1903,  believing  he  was  about  to  die 
Immediately,  be  handed  them  to  Mary  Hall, 
and  they  were  thereupon  recorded;  that  said 
deeds  were  never,  in  fact  or  In  law,  delivered, 
and  were  fraudulent  and  void  as  against  the 
wife  and  creditors.  The  bill  alleges  that 
Blankenship  gave  Mary  Hall  checks  on  bis 
bank  account  .amounting  to  $650,  but  that 
matter  Is  not  In  controversy  here.  The  bill 
further  alleges  that  at  his  death  he  left  the 
plaintiff  In  error,  his  widow,  and  no  ctiildreD 
or  descendants  of  children,  and  left  a  sister, 
nieces,  and  nephews  surviving  him,  naming 
them ;  prays  for  partition  between  the  widow 
and  heirs  of  said  Blankenship,  and  that  said 
Halls  be  required  to  disclose  all  personal 
property  of  said  estate.  The  Halls  and  all 
the  heirs,  as  well  as  the  executor  of  the  will, 
were  made  parties  defendant. 

The  executor  and  one  of  the  nephews  filed 
an  answer  admitting  substantially  all  the 
facts  set  up  in  the  bill,  and  praying  that  their 
answer  might  be  considered  a  cross-bill.  Mai7 
and  Henry  Hall  answered,  denying,  among 
other  things,  that  Blankenship's  homestead 
was  In  section  3,  but  averring  that  he  stayed 
with  tliem  there  as  a  boarder;  asserting  that 
the  deeds  mentioned  in  the  bill  were  executed 
as  the  free  and  voluntary  acts  of  said  Blank- 
enship, and  that  the  40  acres  now  standing 
In  the  name  of  Mary  Hall  were  purchased 
with  her  own  money.  Carl  Hall  and  Walter 
Hall  filed  their  answers  by  their  guardian  ad 
litem,  in  the  usual  form. 
84N.B.— IS 


After  a  hearing  the  court  entered  a  decree 
Bndlng  substantially  as  follows:  That  John 
Blankenship  died  testate,  devising  and  be- 
queathing to  Carl  and  Walter  Hall,  share  and 
share  alike,  all  the  property,  real  and  person- 
al, of  which  he  died  seised;  that  plaintiff  In 
error,  his  widow,  has  renounced  said  will  under 
the  statute  and  Is  entitled  to  an  undivided 
one-half  Interest  in  all  the  real  estate  of  which 
said  Blankenship  died  seised  and  one-half  of 
his  personal  property;  that  prior  to  his  death 
he  conveyed,  by  quitclaim  deed,  said  40-acre 
tract  In  said  section  25  to  John  T.  Blanken- 
ship, and  the  said  Blankenship  mortgaged  the 
said  tract  to  one  Burtchl  and  afterwards  con- 
veyed it  to  one  Metzger;  that  plaintiff  In 
error  did-  not  sign  or  acknowledge  said  con- 
veyances and  Is  entitled  to  dower  in  said  land, 
and  It  be  set  off  to  her;  that  April  5,  1002, 
said  John  Blankenship,  by  quitclaim  deed, 
conveyed  all  Interest  In  the  40  acres  in  said 
section  S  and  80  acres  (describing  it)  In  said 
section  28  to  Carl  Hall,  as  heretofore  stated ; 
that  Blankenshlp's  homestead  was  located  on 
said  40-acre  tract  in  section  3,  and  by  said 
deed  no  title  passed  to  the  homestead,  consist- 
ing of  $1,000  worth  of  land  hi  said  40  acres 
in  said  section  3,  because  it  was  not  signed 
and  acknowledged  by  plaintiff  In  error ;  that 
Blankenship  left  him  surviving  a  widow,  bat 
no  children  or  descendants  of  children;  that 
plaintiff  In  error  Is  the  owner  In  fee  of  an  un- 
divided one-half  in  said  homestead  of  $1,000 
worth  of  said  40  acres  and  Is  entitled  to  a 
life  estate  in  the  other  undivided  one-half  of 
said  $1,000  worth  of  land,  and  further  Is 
entitled  to  dower  in  one-third  of  all  the  bal- 
ance of  the  land  conveyed  to  said  Carl,  and 
to  have  it  set  off  and  allotted  to  her  in  this 
proceeding;  that  the  heirs  of  said  JohO' 
Blankenship  (naming  them)  are  entitled  to  an' 
undivided  one-half  Interest  In  the  $1,000  worth 
of  land  In  the  homestead  of  said  Blankenship, 
deceased,  subject  to  the  life  estate  of  plaintiff 
in  error;  that  on  said  April  5,  1002,  by  quit- 
claim deed,  said  Blankenship  conveyed  120 
acres  In  section  28  (describing  It)  to  Walter 
Hall,  as  heretofore  stated;  that  this  deed  to 
Walter  and  the  one  to  Carl  were  recorded  in 
December,  1903;  that  the  said  plaintiff  In 
error  is  entitled  to  recover  dower  In  one-third 
of  all  of  the  lands  conveyed  by  said  deed; 
that  at  his  death  said  Blankenship  owned  In 
fee  said  lots  In  Shobonler;  that  l^  virtue  of 
the  renunciation  by  plaintiff  In  error  she  Is 
the  owner  In  fee  simple  of  an  undivided  one- 
half  Interest  In  said  lots,  and  by  the  operation 
of  said  will  the  said  Carl  and  Walter  Hall 
are  each  the  owner  of  an  undivided  one-fourth 
Interest  In  said  lots;  that  the  said  John 
Blankenship  could  not,  by  any  act  of  his, 
avoid  the  liability  of  bis  estate  to  pay  plain- 
tiff In  error  her  separate  award ;  that  If  the 
property  of  said  Blanken^Ip,  deceased,  not 
conveyed  in  his  lifetime,  should  be  Insufficient 
to  pay  said  widow's  award  In  due  course  of 
administration,  the  residue  Is  made  a  lieu 
upon  the  land  conveyed  to  Carl  and  Walter 
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Hall.  It  Is  farther  ordered  that  plaintiff  In 
error  shall  have  set  off  to  her  $1,000  worth  of 
land  In  said  40  acres  In  said  section  3  as 
her  homestead,  and  have  a  one-third  part  of 
the  other  land  so  conveyed  as  above  by  her 
late  husband  without  her  signature  to  the 
deeds ;  that  the  Shobonier  lots  be  partitioned 
between  her  and  said  Carl  and  Walter  Hall, 
and  a  partition  of  said  40-acre  tract  In  said 
section  3  be  made  between  plaintiff  in  error 
and  the  heirs  of  said  John  Blankenstiip,  ac- 
cording to  their  respective  Interests;  that 
Mary  Hall  is  the  owner  of  said  40-acre  tract 
in  said  section  10,  having  purchased  it  and 
paid  therefor  with  her  own  money.  An  ap- 
peal was  prayed  from  this  decree  by  the 
several  parties,  but  n6t  perfected.  A  writ  of 
error  was  sued  out  by  plaintiff  in  error  alone. 

John  A.  Bingham,  for  plaintiff  in  error. 
Brown  &  Burnside  (J.  T.  Bullington,  guard- 
ian ad  litem),  for  defendants  In  error.  J.  M. 
Albert,  executor,  pro  se. 

CARTER,  J.  (after  stating  the  facts  as 
above).  Plainly,  from  this  record,  Blanken- 
Bhlp  intended  to  deprive  bis  wife,  so  far  as  be 
legally  could,  of  all  Interest  In  his  property. 
He  advised  with  his  lawyer  concerning  this 
jit  various  times,  beginning  when  his  wife 
was  still  in  the  asylum.  He  also  -  consult- 
•id  with  the  lawyer  as  to  bis  right  to  a  di- 
vorce, and  there  is  evidence  to  indicate  that 
he  went  to  South  Dakota  to  secure  one. 
Finding  that  he  could  not  get  a  divorce 
against  an  insane  person,  be  set  about  to 
deprive  her,  so  far  as  he  could,  of  her  Inter- 
est without  a  divorce.  When  he  found  she 
was  to  be  sent  home,  restored  in  mind,  be 
planned  to  have  her  live  apart  from  him.  It 
is  charged  in  the  pleadings  that  Mary  Hall 
led  Blankenshlp  to  believe  that  Carl  and 
Walter  Hall  were  his  children.  No  evidence 
was  offered  to  sustain  this  allegation,  and 
the  record  does  not  justify  a  finding  to  this 
effect.  He  made  quitclaim  deeds  conveying 
this  property  to  Carl  and  Walter  about  the 
time  he  made  his  will.  The  evidence  does 
not  disclose  whether  he  ever  attempted  to 
deliver  this  first  set  of  deeds.  It  appears 
that  they  were  afterwards  destroyed.  In 
February,  1902,  his  attorney  drew  quitclaim 
deeds  conveying  this  property  to  Carl  and 
Walter.  These  deeds,  in  the  presence  of 
one  Foucht,  were  delivered  by  Blankenshlp 
to  the  two  boys,  respectively;  he  receiving 
from  each  of  them,  as  the  deed  was  deliv- 
ered, a  silver  dollar.  The  deeds,  however, 
were  kept,  after  their  delivery,  at  the  bouse 
occupied  by  said  Blankenshlp  and  the  said 
Halls.  Becoming  dissatisfied  with  the  word- 
ing as  to  the  matter  of  dower,  Blankenshlp 
had  another  set  drawn  up  by  his  lawyer. 
These,  in  the  presence  of  the  same  witness, 
were  delivered  to  the  boys  In  exchange  for 
the  deeds  given  them  in  February;  the  old 
deeds  being  thereupon  destroyed.  At  the 
time  both  these  sets  of  deeds  were  delivered, 


the  evidence  tends  to  show  It  was  Blanken- 
shlp's  intention  not  to  have  them  recorded 
or  have  any  one  know  that  they  were  made 
until  after  he  died.  In  1903  he  found  he 
was  sick  with  an  incurable  malady,  Brigbfs 
disease.  The  local  physician  advised  him 
to  consult  a  specialist.  It  appears  that  he 
visited  Hot  Springs,  Ark.,  twice,  for  relief. 
At  the  time  of  his  second  return,  in  Novem- 
ber, 1903,  he  became  convinced  from  what 
bis  medical  advisers,  as  well  as  people  at 
Hot  Springs,  told  him,  that  he  had  no  chance 
of  recovery.  His  malady  seems  to  have  been 
much  more  severe  at  some  times  than  at 
others.  In  December,  1903,  be  was  feeling 
very  poorly  and  evidently  did  not  think  he 
had  long  to  live.  At  this  time  he  instructed 
Mary  Hall  to  take  the  deeds  and  have  them 
recorded.  She  testified  that  when  Blanken- 
shlp delivered  these  deeds  to  the  boys  they 
brought  them  to  her  and  she  put  them  away 
in  the  hous« ;.  that  later  on  she  rented  a  box 
in  a  safety  deposit  vault  in  town  and  kept 
them  tbere;  that  in  December  Blankenshlp 
told  her  be  had  been  advised  not  to  let  the 
deeds  go  on  record  until  after  he  died,  but 
that  he  was  suspicions  that  if  he  followed 
that  plan  they  would  be  null  and  void,  and 
,  therefore  she  should  take  them  and  file  them 
for  record;  that  she  then  took  the  deeds 
from  the  safety  deposit  vault  and  recorded 
them,  as  he  directed.  Her  evidence  in  this 
regard  Is  uncontradicted.  Blankenshlp  short- 
ly thereafter  told  Foucht  that  he  had  the 
deeds  recorded.  The  public  records  show 
they  were  recorded   in  December,  1908. 

The  evidence  fairly  justifies  the  conclusion 
that  Blankenshlp  kept  control  of  these  deeds 
up  to  the  time  he  ordered  them  recorded. 
In  order  to  have  a  deed  effective  there  must 
be  delivery,  but  the  intention  of  the  grantor 
Is  the  controlling  element  on  the  question 
of  delivety.  Grelghton  v.  Roe,  218  IIL  619, 
75  N.  E.  1073,  109  Am.  St.  Rep.  310.  In 
deeds  made  for  the  benefit  of  infants,  tbe 
presumption  of  law  is  in  favor  of  their  de- 
livery, and  the  burden  of  proof  is  on  those 
denying  it  to  show  clearly  that  there  was  no 
delivery.  Rlvard  v.  Walker,  39  111.  413. 
The  delivery  of  a  deed  conveying  land  to  an 
Infant  may  be  shown  by  facts  and  circum- 
stances indicating  an  intention  on  the  part 
of  the  grantor  to  part  with  his  title  and  vest 
it  in  the  grantee'.  Masterson  v.  Cheek,  23 
III.  72.  The  act  of  recording,  alone,  is  prima 
facie  evidence  of  the  delivery.  'Onion  Mu- 
tual Life  Insi  Co.  v.  Campbell,  95  111.  267, 
35  Am.  Rep.  166;  Byars  v.  Spencer,  101  111. 
429,  40  Am.  Rep.  212.  Blankenshlp  made 
three  sets  of  deeds  to  these  boys.  While  he 
stated  to  the  witness  Foucht,  In  making  tbe 
delivery  of  the  second  and  third  sets,  that 
he  bad  called  him  there  to  witness  the  de- 
livery, the  payment  of  the  dollar  by  each  of 
the  boys  as  to  the  second  set  and  the  ex- 
change of  the  second  set  for  the  third  set 
might  well  be  held  to  be  an  empty  and  mean- 
ingless  formality.     Blankenshlp's  intention. 
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however,  was  evident  He  Intended  to  make 
a  delivery  of  these  deeds.  We  tlilnk  on  this 
record  It  most  be  held  that  they  were  de- 
livered. 

Xo  question  Is  raised-  here  as  to  the  finding 
of  the  decree  concerning  the  40  acres  deeded 
to  John  T.  Blankensblp,  and,  as  Mary  Hall 
bas  not  been  made  a  party  to  this  writ  of 
error,  her  right  to  the  40  acres  in  said  sec- 
tion 10  cannot  be  passed  upon.  _ 

No  question  is  made  in  this  proceeding  as 
to  the  right  of  the  grantor  to  dispose  of  his 
personalty,  as  disposed  of,  prior  to  his  death, 
nor  as  to  the  disposition  of  the  property  made 
In  the  will.  The  questions  raised  and  dis- 
cussed on  this  record  have  reference  solely 
to  the  property  conveyed  by  the  deeds  in  ques- 
tion to  the  boys,  Carl  and  Walter  Hall.  The 
main  contention  of  plaintiff  In  error  is  that 
tbose  deeds  were  a  fraud  on  her  marital 
rights  to  taKe  a  one-half  Interest  in  the  real 
estate  In  lieu  of  dower,  under  section  12,  c  41 
of  the  dower  act  (Hurd's  Rev.  St.  1905,  p. 
TG8). 

Section  4  of  the  frauds  and  perjuries  act 
(Hurd's  Rev.  St  1905,  p.  1102,  c.  59)  provides 
that:  "Every  gift  grant  conveyance, 
•  •  ♦  made  with  the  Intent  to  disturb,  de- 
lay, hinder  or  defraud  creditors  or  other  per- 
sons, *  *  *  shall  be  void  as  against  such 
creditors,  purchasers  and  other  persons."  Do 
the  words  "creditors  and  other  persons"  fair- 
ly Include  the  wife,  with  reference  to  her 
light  to  take  a  one-half  interest  In  real  estate 
in  lieu  of  dower?  In  Tyler  v.  Tyler,  126  111. 
525,  536,  21  N.  B.  616,  618,  9  Am.  St  Rep. 
642,  we  said:  "If  Jhe  wife  be  not  technical- 
ly, a  'creditor,*  she  surely  comes  wlthlij  the 
language  'other  persons,'  and  she  Is,  obvious- 
ly, as  much  injured  by  such  a  conveyance  as 
any  creditor  can  be."  This  was  said  by  the 
court  In  discussing  the  right  of  a  wife  to 
separate  maintenance.  We  held  in  Draper 
V.  Draper,  68  111.  17,  that  after  bill  Hied  for 
divorce  and  alimony,  a  conveyance  with  In- 
tent to  deprive  the  wife  of  alimony  was 
fraudulent  To  the  same  effect  Is  Scott  v. 
Magloughlln,  133  111.  33,  24  N.  E.  1030.  The 
same  ruling  has  been  made  In  other  jurisdic- 
tions In  cases  involving  -the  question  of  ali- 
mony and  separate  maintenance.  Murray  v. 
Murray,  115  Cah  266,  47  Pac.  87,  87  L.  R.  A. 
628,  56  Am.  St  Rep.  97;  Picket  v.  Garrison, 
76  Iowa,  347,  41  N,  W.  38,  14  ^Am,  St  Rep. 
220;  Starr  v.  Kaiser,  41  Or.  170,  68  Paa  521; 
Tobey  V.  Tobey,  100  Mich.  54,  58  N.  W.  629. 
The  general  rule  is  that  a  man  cannot  convey, 
by  way  of  gift  his  real  estate,  just  prior  to 
his  marriage,  without  the  consent  of  the 
woman  about  to  be  made  his  wife,  and  thus 
deprive  her  of  dower.  Mnller  v.  Balke,  154 
III.  110,  39  N.  B.  658 ;  HIgglns  v.  HIgglns,  219 
111.  140,  76  N.  B.  86,  109  Am.  St  Rep.  316. 
Bnt  this  court  has  held  In  Danlher  v.  Danl- 
her,  201  III.  489,  66  N.  E.  239.  that  while  such 
n  conveyance  Is  prima  facie  a  fraud  upon 
the  dower  rights,  and  the  burden  <<>  anon  the 


granted  to  establish  its  validity,  yet  that  a 
conveyance  made  to  the  grantor's  children  by 
his  first  wife  and  shown  to  be  a  reasonable 
provision  for  such  children  was  not  fraudu- 
lent as  to  the  second  wife.  In  this  last  case 
the  authorities  on  this  subject  were  review- 
ed at  length.  In  the  later  decision  of  Jones 
V.  Jones,  213  111.  228,  72  N.  E.  095,  the  doc- 
trine stated  In  the  Daniher  Case  was  reaf- 
firmed. 

In  discussing  the  right  of  the  husband  to 
dispose  of  his  personal  property,  during  his 
lifetime,  by  gift  in  Padfleld  t.  Padfield,  78 
111.  16,  we  quoted  with  approval,  from  Kerr 
on  Fraud  and  Mistake,  the  followbig :  "There 
can  be  no  doubt  of  the  power  of  a  husband 
to  dispose  absolutely  of  his  property  during 
his  life,  Independently  of  the  concurrence  and 
exonerated  from  the  claim  of  his  wife,  pro- 
vided the  transaction  Is  not  merely  colorable 
and  be  unattended  with  circumstances  in- 
dicative of  fraud  upon  the  rights  of  the  wife. 
If  the  disposition  of  the  husband  be  bona 
fide,  and  no  right  Is  reserved  to  him,  though 
made  to  defeat  the  right  of  the  wife,  it  will 
be  good  against  her."  This  case  has  beat 
cited,  and  the  rule  there  laid  down  followed, 
In  many  jurisdictions.  Wright  v.  Holmes,  100 
Me.  508,  62  Atl.  507,  3  L.  R.  A.  (N.  S.)  769; 
Robertson  v.  Robertson,  147  Ala.  311, 40  South. 
104,  3  L.  R.  A.  (N.  S.)  774;  Small  v.  Small, 
56  Kan.  1,  42  Pac.  323,  30  L.  R.  A.  243,  54 
Am.  St  R^.  581;  Unes  T.  Lines,  142  Pa. 
I4d,  21  AtL  809,  24  Am.  St  Bep.  487.  In  a 
note  at  the  end  of  this  last  case  It  is  stated 
that  this  rule  may  not  apply  when  the  hus- 
band is  in  the  immediate  expectation  of  death 
and  attempts  by  convejrance  to  accomplish 
the  purpose  of  a  will.  See,  also,  on  this 
point  Walker  v.  Walker,  66  N.  H.  390,  31  AtL 
14,  27  L.  R.  A.  799,  49  Am.  St  Rep.  616;  In 
re  Young's  Estate,  202  Pa.  431,  51  AtL  1036; 
Manlkee's  Adm'x  v.  Beard,  86  Ky.  20,  2  S.  W. 
545;  Dunn  v.  German  American  Bank,  109 
Mo.  90,  18  S.  W.  1139. 

The  precise  question  for  decision  In  this 
case  does  not  seem  to  have  been  decided  In 
any  jurisdiction  where  the  right  of  dower 
and  the  right  to  renounce  and  take  In  lien 
of  dower  were  the  same  as  in  this  state.  In 
jurisdictions  where  widow's  dower  depends 
upon  the  seisin  or  i>oesesslon  of  the  husband 
at  the  time  of  bis  death.  It  has  been  held  that 
a  conveyance  made  In  fraud  of  the  wife's 
dower  Is  void  as  to  her.  Jlggets  v.  JIggets, 
40  Miss.  718;  Jenny  v.  Jenny,  24  Vt.  324; 
Martin  v.  Martin,  1  Helsk.  (Tenn.)  645;  14 
Cyc.  946,  and  cases  cited.  In  Smith  v.  Smith. 
22  Colo.  480,  46  Pac.  128,  34  L.  R.  A.  49,  55 
Am.  St  Rep.  142,  that  court  held  that  It  was 
a  fraud  upon  the  rights  of  the  wife  when  the 
husband  stripped  himself  of  all  his  property 
Just  before  his  death,  by  delivering  to  his 
children  deeds  of  real  estate,  made  some 
years  before,  and  giving  a  che<dc  for  money, 
constituting  all  his  personal  property,  after 
he  bad  obtained  the  full  benefits  of  the  prop- 
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erty  to  the  end  of  his  life.  That  decision 
states  that  the  right  to  dower  has  been  abol- 
ished in  Colorado,  but  that  under  the  statute 
the  wife  Is  «itltled  to  one-half  of  the  hus- 
band's estate,  both  real  and  personal,  and 
that  this  right  could  not  be  defeated  by 
transfer,  such  as  the  one  in  question.  .The 
court  there  held  that  the  transaction  was 
merely  colorable.  That  court,  in  the  later 
decision  of  Phillips  v.  Phillips,  30  Colo.  516, 
71  Pac.  368,  reviewed  the  Smith  Case,  supra, 
and  held  where  a  husband  executed  deeds  of 
his  property  to  bis  daughters,  and  a  few 
months  before  his  death  delivered  them,  and 
they  were  placed  on  record,  even  though  he 
retained  general  supervision  of  the  property 
until  his  death,  collecting  the  rents  and  pay- 
ing the  taxes,  as  there  was  no  evidence  that 
he  delivered  the  deeds  because  he  anticipated 
death  in  the  near  future,  they  should  not  be 
ueld  testamentary  In  character. '  In  Jones 
V.  Somerville,  78  Miss.  269.  28  South.  940.  84 
Am.  St  Rep.  627,  It  was  held  that  fraud  on 
"the  marital  rights  could  not  be  predicated  of 
a  voluntary  conv^ance  by  the  husband  or 
wife  of  real  or  personal  property  made  to 
prevent  the  other  from  inheriting ;  that  there 
was  no  distinction  In  this  regard  between  the 
right  of  a  husband  or  wife  and  the  right  of 
a  child  to  inherit  A  case  very  like,  on  the 
facts,  the  one  we  are  now  considering,  Is 
Ijeonard  v.  Leonard,  181  Mass.  458,  G3  N.  E. 
1068,  02  Am.  St  Rep.  426.  It  was  there  held 
that  a  deed  of  real  estate  reserving  a  life  es- 
tate in  the  grantor,  made  by  a  husband  prin- 
cipally for  the  purpose  of  depriving  his 
wife  of  her  statutory  share  in  his  estate,  but 
also  given  In  consideration  of  care  bestowed 
and  to  be  bestowed  upon  the  grantor  as  long 
as  he  lived,  was  valid  against  the  grantor's 
widow.  The  wife's  rights  in  the  husband's 
property  are  somewhat  different  under  the 
Massachusetts  laws  from  what  they  are  in 
this  state. 

-Each  case  must  be  considered  in  the  light 
of  the  special  facts  and  the  law  of  the  juris- 
diction where  decided.  If  a  man  dies  In- 
testate in  this  state  without  children  or  de- 
scendants of  a  child  or  children,  his  wife, 
as  his  heir,  inherits  one-half  of  his  real  es- 
tate after  payment  of  debts  (Hurd's  Rev.  St 
1905,  c.  39,  par.  3,  §  1,  p.  763 ;  Tyson  v.  Post- 
lethwalte,  13  III.  727;  Sturgis  v.  Bwing,  18 
111.  17C),  and  has  her  dower  as  to  the  other 
half  of  the  real  estate  (Hurd's  Rev.  St.  1905, 
c.  41,  i  1,  p.  768;  Sutherland  v.  Sutherland, 
69  111.  481).  If  he  dies  testate,  she  has  a 
dower  Interest  In  all  the  lands  of  which  he 
was  seised  during  coverture  and  which  she 
has  not  relinquished  in  legal  form,  and  she 
may,  under  section  12  of  said  dower  act 
(Hurd's  Rev.  St.  1905,  p.  769,  a  41),  where 
there  Is  no  child  or  descendants  of  a  child, 
elect  to  take.  In  lieu  of  dower  in  the  estate 
of  which  the  husband  died  seised  and  of 
any  share  of  the  personal  estate  which  she 
may  be  entitled  to  take  with  such  dower,  one- 


half  of  all  the  real  and  personal  estate  which 
shall  remain  after  the  payment  of  the  Just 
debts  and  claims  against  the  estate  of  the 
deceased  husband.  Brown  v.  Pitney,  39  111. 
468;  Rlnghouse  v.  Keever,  49  III.  470;  Gul- 
lett  V.  Farley,  164  111.  566,  45  N.  B.  972;  Lau- 
rence V.  Balch,  195  111.  626,  63  N.  E.  506. 
She  takes  this  one-half  of  the  real  estate  of 
her  husband  of  which  he  died  seised  as  his 
heir.  Lessley  v.  Lessley,  44  111.  627.  The 
right  of  dower,  under  section  1  of  the  dower 
act,  is  in  all  the  real  estate  of  which  the  hus- 
band was  seised  of  an  estate  of  inheritance 
during  the  marriage,  and  this  includes  equi- 
table estates.  The  husband  cannot  deprive  bis 
wife,  by  will  or  otherwise,  of  this  right  of  dow- 
er without  her  consent,  but  under  section  12 
of  the  dower  act  the  provision  is  that  she 
has  the  right  to  elect  to  take  in  lieu  of  dow- 
er only  the  real  estate  of  which  he  died 
seised.  In  discussing  the  construction  that 
should  be  put  upon  this  provision  of  the 
statute  In  Brown  v.  Pitney,  supra,  this  court, 
speaking  by  Justice  Lawrence,  said  (page  481) 
that  this  one-half  la  fee  is  given  In  lieu  of 
dower  in  "all  classes  of  estates  in  which 
dower  Is  demandable,  and  this,  by  express 
provision,  includes  equitable  as  weU  as  legal 
estates  of  Inheritance.  The  only  limitation 
is  that  the  one-half  in  fee  can  be  substituted 
for  the  one-third  for  life  only. in  the  estates 
of  which  the  husband  died  seised.  To  have 
allowed  the  substitution  in  regard  to  lands 
conveyed  by  him  in  his  lifetime,  witiiout 
Joinder  by  the  wife,  would  have  been  pal- 
pably unjust" 

There  has  been  a  manifest  desire  on  the 
part  of  the  lawmakers  of  this  state  to  pro- 
vide for  the  support  of  the  wife,  not  only 
during  the  lifetime  of  the  husband,  but  also 
after  his  death,  until,  as  this  court  said  in 
Re  Taylor's  will,  55  111.  252,  on  page  259 1 
"We  do  not  go  too  far  when  we  say  that  it 
has  become  a  sort  of  common  law  in  this 
state  that  this  support  shall  be  in  all  cases 
one-third  of  the  husband's  real  estate  for 
life,  and  one-third  of  the  personal  estate 
forever,  which  shall  remain  after  the  pay- 
ment of  debts." 

In  considering  the  widow's  rights  In  an  in- 
testate estate,  this  court  said,  speaking  by 
Justice  Scholfleld,  in  Sutherland  v.  Suther- 
land, supra  (page  486):  "The  widow  claims, 
here,  one-half  of  the  real  and  all  of  the  per- 
sonal estate,  not  in  her  right  as  dowress,  but 
as  heir  at  law.  The  right  of  dower  exists  In- 
dependently of  the  rights  of  the  heir,  and  It 
Is  in  no  way  affected  by  them.  The  right  to 
dower  Is  perfect  where  there  has  been  an 
ownership  in  real  estate  by  the  husband  dur- 
ing coverture  and  the  wife  survives  the  hus- 
band, although  the  ownership  by  the' husband 
may  have  been  but  momentary.  The  inchoate 
right  to  dower  attaches  the  moment  tlie  hus- 
band's right  to  the  realty  attaches  during 
coverture,  and  he  cannot  convey  or  incum- 
ber the  property  so  w  to  divest  or  prejudice 
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that  right  without  the  wife's  consent,  given 
In  the  manner  provided  by  statute ;  nor  can 
hte  creditors,  by  any  proceeding  to  be  Institat- 
ed  by  them,  destroy  or  impair  the  right  The 
heir,  on  the  other  hand,  has  no  Interest  what- 
ever in  the  property  until  the  Intestffte's 
death;  nor  can  It  even  be  known,  certainly, 
ontll  that  event  shall  have  happened,  who 
will  be  the  heir.  The  Inheritance  may  be 
conveyed  away  by  the  Intestate  in  his  life- 
time, or  It  may  be  exhausted  by  creditors 
after  his  death,  so  as  to  deprive  the  heir  of 
everything  to  which  he  might  otherwise  be 
entitled.  The  dissimilarity  in  the  origin, 
character,  and  duration  of  the  two  estates 
mast  be  plain  to  every  apprehension."  In 
Mowbry  v.  Mowbry,  64  IIL  383,  this  court,  in 
discnssiug  this  same  subject,  said  (page  386): 
"She  held  her  dower  and  speciflc  articles  of 
personal  property  independent  of  the  wishes 
of  her  husband,  and  be  was  absolutely  pow- 
erless to  deprive  her  of  her  rights  to  the 
same,  by  will  or  other  means,  unless  It  might 
have  tteen  to  the  personal  property,  by  its 
sale  and  the  expenditure  of  the  money  or  by 
giving  it  away  in  his  lifetime." 

Counsel  for  plalntlft  In  error  places  great 
reliance  upon  Hlggins  t.  Higgins,  supra.  In 
that  case  the  husband  conveyed  bis  real  es- 
tate to  bis  children  by  his  first  wife,  Itefore 
his  second  marriage,  without  the  knowledge 
or  consent  of  the  second  wife.  He  claimed 
afterwards  that  the  deed  was  not  delivered 
ontll  after  the  marriage.  It  was  not  found 
necessary  in  that  case  to  decide  whether  the 
delivery  of  the  deed  was  made  before  or  aft- 
er the  marriage.  What  was  said  in  that  case 
with  reference  to  the  marital  rights  of  the 
wife  having  the  same  protection  as  the  rights 
of  a  creditor  was  stated  with  reference  to 
the  widow's  dower  right  In  that  case  there 
were  children,  and  the  second  wife  had  no 
right  to  take.  In  lieu  of  dower,  the  half  of  the 
real  estate  What  was  said  in  a  number 
of  the  ottaer  decisions  relied  on  by  plaintiff 
In  error  was  also  stated  with  special  refer- 
ence to  the  widow's  dower  rights. 

The  rights  to  dower,  widow's  award,  and  to 
Inberit  one-half,  in  the  absence  of  children 
or  their  descendants,  are  regulated  by  law, 
and  the  law  could  be  so  changed  as  to  de- 
prive the  widow  of  all  these  rights.  Mani- 
festly, the  Legislature  intended  tliat  her  right 
under  said  section  1  of  the  dower  act  might 
be  in  different  real  estate,  subject  to  entirely 
different  regulations,  from  her  right  under 
said  section  12  of  the  dower  act  to  take,  in 
lieu  of  ber  dower,  one-half  the  real  estate  of 
vrhlcb  her  husband  died  seised.  From  a 
comparison  of  these  two  sections,  alone,  the 
conclusion  is  almost  irresistible  that  the  hus- 
band could  convey  real  estate  in  bis  lifetime 
■without  the  wife  Joining,  and  his  wife  would 
not  be  deprived  of  her  dower  right  thereto, 
but  tbat  if  be  did  so  convey  his  real  estate 
Bbe  would  be  deprived  of  her  right  to  take 
one-half  of  such  real  estate  in  lieu  of  dower. 


By  the  great  weight  of  authority-  in  this 
and  other  Jurisdictions  the  intent  to  deprive 
the  wife  of  the  right  to  take  one-half  of  the 
real  estate,  which  otherwise  she  might  claim, 
is  not  enough  to  defeat  these  deeds. 

Cross-errors  have  been  filed  to  the  finding 
of  the  chancellor  in  the  decree  below  giving 
the  widow  a  lien  as  to  her  award  on  the' 
real  estate  conveyed  J3y  the  deeds  in  ques- 
tion if  the  personal  property  be  InsufBclent 
The  words  "creditors  and  others,"  in  the  stat- 
ute on  frauds  and  perjuries,  has  generally 
been  liberally  construed;  the  word  "cred- 
itors" not  being  used  in  a-  strict  technical 
sense,  and  applying  to  all  persons  having  de- 
mands, accounts,  interest  or  cause  of  action, 
Walradt  v.  Brown,  1  Gllmau,  397,  41  Am.  Dec. 
190.  The  character  of  the  claim,  if  it  is  Just 
and  lawful,  is  -  Immaterial,  and  a  cmitingent 
claim  is  as  fully  protected  as  one  that  la 
absolute.  Bump  on  Fraudulent  Conveyances 
(4th  Bd.)  1$  502,  603 ;  14  Am.  &  Eng.  Ifticy. 
of  Law  (2d  Ed.)  p.  251,  and  cases  cited.  The 
widow's  award  provided  for  in  section  74 
of  the  administration  act  (Hurd's  Rev.  St 
1006,  p.  117,  c.  3)  is  plainly,  by  statute,  a 
debt  against  the  estate,  and  the  widow  a 
creditor  for  the  amount  of  the  award.  While 
we  have  held  In  King  v.  Ooodwin,  130  111.  102, 
22  N.  E.  533,  17  Am.  St  Rep.  277,  that  the 
widow's  claim  for  her  award  is  against  the 
estate  of  ber  deceased  husband,  and  if  there 
is  no  estate  she  will  have  nothing  to  rely  on 
for  its  payment  atill  we  are  inclined  to  hold, 
imder  the  reasoning  of  the  decisions  hereto- 
fore cited,  and,  as  we  believe,  in  accord  with 
sound  public  policy,  that  Blankenship  could 
not  deprive  his  wife  of  her  right  to  ber 
award  by  disposing  of  his  property  previous 
to  bis  death,  in  the  manner  set  forth  la  this 
record. 

Defendants  In  error  also  question  the  find- 
ing of  the  court  as  to  plaintiff  in  error  being 
entitled  to  a  homestead  right  in  said  section 
3.  It  is  the  duty  of  the  wife  to  reside  with 
the  husband,  and  bis  domiciled  is  hers.  Phil- 
lips V.  City  of  Springfield,  39  111.  83.  The 
residence  of  the  wife  follows  that  of  the 
husband.  Eenley  v.  Hudelson,  99  III.  493,  39 
Am.  Rep.  31.  It  is  against  the  policy  as  well 
as  the  terms  of  the  homestead  exemption  law 
to  permit  the  husband  to  deprive  the  wife  of 
her  right  to  claim  the  homestead,  except  by 
her  voluntary  removal,  with  his  family,  from 
the  place.  Allen  v.  Hawley,  66  III.  164.  It 
might  well  be  doubted  whether  the  husband 
could  deprive  his  wife  of  her  homestead 
rights  In  said  section  28,  where  they  resided 
when  she  was  taken  to  the  asylum.  When 
she  returned  he  compelled  ber  to  remain, 
clearly  against  her  will,  in  a  house  in  Sbo- 
bonier,  ai>art  from  him.  We  think  it  cannot 
be  claimed  that  ber  homestead,  at  the  time 
of  her  husband's  death,  was  on  the  Shobonler 
property.  Her  husband  never  lived  with  her 
there,  and  we  think,  both  by  reason  and  au- 
thority, the  decree  of  the  court  as  to  ber 
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homestead  rights  In  section  3  is  In  accord- 
ance with  law. 

Counsel  for  plaintiff  In  error  states  that 
the  deeds  were  void  because  they  attempted 
to  limit  a  fee  on  a  fee.  This  contention  is 
without  merit 

We  have  considered  all  the  points  raised 
In  the  briefs.  In  our  opinion  the  deeds  in 
question  must  be  upheld,  except  as  to  the 
homestead  rights  and  the  widow's  award. 
The  decree  of  the  circuit  court  will  accord- 
ingly be  affirmed. 

Decree  affirmed. 

FARMER,  J.,  took  no  part  In  the  decision 
of  this  case.    HAND,  C.  J.,  dissents. 


(233  111.  161) 

JACKSON  V.  SECURITY  MUT.  LIFE  INS. 

CO. 

(Supreme  Omrt  of  Illinois.    Fjeb.  20.  190a 

Rehearing  Denied  April  8,  1908.) 

1.  Accord  and  Satisfaction  —  Pabt  Pay- 
ment—Considebation. 

Acceptance  by  a  creditor  ou  a  liquidated 
demand  of  less  than  the  entire  amount  is  not 
an  accord  and  satisfaction,  unless  paid  as  a  com- 

Eromise  of  a  demand  disputed  in  good  faith; 
ut,  if  there  be  a  bona  fide  dispute  as  to  the 
amount  due,  the  dispute  may  be  the  subject  of 
a  compromise,  so  that  payment  of  a  specified 
■nm  may  operate  as  a  satisfaction  of  the  entire 
daim. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  1,  Accord  and  Satisfaction,  g§  GO-65. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  81-84 ;   vol.  8,  p.  7561.] 

2.  Release— Fbacd— What  Oonstituteb. 

Fraud  in  the  execution  of  a  release  under 
seal,  so  as  to  authorize  an  inquiry  as  to  the  con- 
sideration, is  practiced  where  the  instrument  is 
misread  to  the  party  signing  it,  or  where  there 
is  a  surreptitious  substitution  of  one  paper  for 
another,  or  by  some  other  trick  or  device  the 
party  is  made  to  sign  a  release  he  did  not  intend 
to  execute. 

[Ed.  Note.— For  coses  in  i>o!nt,  see  Cent.  Dig. 
vol.  42,  Release,  §g  30-32.] 

8.  Same— Refobmation— Vacation. 

Fraudulent'  representations  with  reference 
to  collateral  matters  inducing  the  execution  of 
a  relea.se  under  seal  are  insufficient  to  relieve 
the  signer  therefrom,  except  in- a  suit  in  equity 
to  reform  or  set  it  aside. 

[Ed.  Note.— For  cases  In  point,  see  C^nt.  Dig. 
vol.  42,  Release,  H  39-45.] 

4.  Same— "Release  bt  Deed." 

A  release  by  deed  is  a  release  by  a  written 
instrament  under  seal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42.  Release,  IS  12-17.] 

6.  Appeal  —  Decisions  of  Intbbmbdiatii 
Courts — Questions  of  FAdT— Review  by 
Supreme  Coubt. 

A  finding  on  conflicting  evidence  that  a 
scrawl  around  the  word  "seal"  in  a  release  was 
placed  there  before  the  release  was  signed,  which 
finding  was  affirmed  by  the  Appellate  Court,  was 
conclusive  on  a  further  appeal  to  the  Supreme 
Court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  {!  4322-4352.1 

6.  Seals— Reqcisites. 

nurd's  Rev.  St.  1005,  c.  29,  S  1,  provides 
that  any  instrument  of  writing,  to  which  the 


maker  shall  affix  a  scrawl  by  way  of  seal,  shall 
be  of  the  same  effect  and  obligation  to  all  in- 
tents as  if  the  same  were  sealed.  Held,  that 
the  word  "seal,"  attached  to  a  release  opposite 
the  signature  of  the  person  executing  it,  without 
any  scrawl,  stamp,  impression,  or  mark,  was 
sufficient  to  constitute  tfie  release  of  an  instru- 
ment under  seal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Seals,  IS  4-6.] 

7.  INSUBANOB  —  Premium— Patmekt— Recov- 
ery OF  Payments. 

Where  plaintiff's  husband  paid  the  first 
premium  on  a  policy  sued  on,  in  part  by  giving 
the  insurer's  local  agent  his  I.  O.  U.  for  S409.68. 
and  the  agent  paid  the  insurance  company  the 
premium  in  full  at  the  date  of  a  receipt  executed 
therefor,  the  obligation  of  the  husband  to  take 
up  the  indebtedness  to  the  agent  was  one  in 
which  the  insurance  company  was  not  concerned, 
so  that  the  beneficiary,  having  paid  the  agent 
was  not  entitled  to  claim  that  the  insurance 
company  had  been  twice  paid. 

Appeal  from  Branch  Appellate  Court  First 
District  on  Appeal  from  Circuit  CJourt  Cook 
County;   M.  W.  Pinckney,  Judge. 

Action  by  Isabella  H.  Jackson  against  the 
Security  Mutual  Life  Insurance  Company. 
Judgment  for  defendant,  affirmed  by  the  Ap- 
pellate Court,  and  plaintiff  appeals.  Af- 
firmed. 

This  Is  an  appeal  from  a  Judgment  of  the 
Appellate  Court  affirming  the  Judgment  of 
the  circuit  court  of  Ck>ok  county  In  an  action 
in  assumpsit  brought  by  appellant  to  recover 
from  appellee  a  balance  of  $7,500  alleged  to 
be  due  upon  an  insurance  policy  for  $10,000, 
issued  November  17,  1897,  upon  the  life  of 
her  husband,  William  S-  Jackson.  Appellant 
also  seeks  to  recover  $409.68  which  she  claims 
was  paid  by  her  to  appellee's  agent  during 
the  lifetime  of  her  husband,  upon  the  tmder- 
Btandlng  that  it  was  due  for  unpaid  pre- 
miums on  said  policy,  but  which  premiums 
she  now  claims  had  been  already  paid  by  ber 
husband. 

This  suit  was  commenced  July  17,  1899; 
The  declaration  was  amended  in  February, 
1906,  and  the  case  was  tried  In  June  of  the 
same  year.  '  There  is  nothing  before  us  to 
Indicate  the  cause  of  this  delay.  Appellee 
pleaded.  In  addition  to  the  general  Issue,  a 
release  by  appellant  for  $2,500,  of  all  claims 
under  the  iwllcy ;  that  the  policy  was  Issued 
in  consideration  of  a  written  application  by 
the  Insured,  which  appellee's  officers,  after 
the  death  of  the  Insured,  were  led  by  certain 
information  to  believe  contained  divers  false 
representations;  that  appellee  in  good  faith 
believed  it  had  a  complete  defense  to  all 
claims  and  entered  into  the  agreement  with 
appellant  to  compromise  said  claims  for  $2,- 
500,  which  snm  was  paid  In  full  satisfaction 
of  all  claims  and  the  policy  surrendered. 
After  both  parties  bad  Introduced  their  evi- 
dence, the  Jury,  under  an  instruction  from  the 
court,  returned  a  verdict  In  favor  of  appellee. 
At  the  time  of  the  settlement  appellant  gave 
a  receipt  to  appellee's  representative,  as  fol- 
lows: 
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"Chleaso,  III.,  Not.  18,  1898. 
"ReeelTed  of  tbe  Security  Mutual  Lite  Assoda- 
tlon  twenty-flve  buodred  dollars.  In  full  release  ot 
all  claims  under  this  policy  No.  22,819  on  tbe  lUe 
of  William  S.  Jackson. 

Isabella  H.   Jackson.    [SeaL]*) 
Widow  ot  William  S.  Jackson.     Seal.   ?-Beneflclary. 

SeaL  J 

Witness:    Adelor  J.  Petit, 

H.  3.  UcCornaek." 

It  Is  admitted  that  the  word  "seal"  after 
the  name  of  appellant  was  on  the  receipt  be- 
fore she  signed  It,  but  the  erldence  is  con- 
flicting as  to  whether  the  scrawl  or  Irregular 
ink  line  about  the  word  "seal,"  indicated 
above  by  brackets,  was  also  there  at  that 
time; 

Charles  O.  Spencer,  for  appellant  Hen- 
ry S.  Wilcox  (Frederic  W.  Jenkins,  of  coun- 
sel), for  appellee. 


CARTEE,  J.  (after  stating  the  facts  as 
above).  WUllam  S.  Jackson  died  on  July 
18,  1898,  and  proper  proofs  of  his  death 
were  furnished  appellee.  Shortly  thereafter 
EL  J.  McCormlck,  appellee's  representative, 
made  an  Investigation  In  Chicago  and  vicin- 
ity concerning  the  family  history  of  Jackson, 
to  determine  the  truth  or  falsity  of  certain 
answers  In  the  application.  While  in  Chicago 
McCormlck  called  at  the  home  of  appellant 
and  told  her  the  result  of  bis  investigations. 
His  testimony  and  hers  do  not  agree  as  to 
what  be  said  at  this  conversation,  but  It  was, 
in  effect,  that  he  had  found  certain  facts 
which  showed  her  husband  had  not  given 
truthful  answers  in  bis  application,  and  that 
In  all  probability  the  fiill  amount  of  the 
policy  would  not  be  paid.  At  appellant's  re- 
quest McCormlck  laid  the  situation  before 
her  attorney.  It  appears  that  be  had  more 
than  one  conference  with  tbe  attorney,  and 
he  testifies  that  the  attorney  said  he  was 
consulting  with  an  insurance  lawyer  to  find 
out  what  should  be  done;  that  he  (McCor- 
mlck) finally  told  the  attorney  that,  while  he 
did  not  have  authority  in  the  matter,  he 
would  recommend  a  settlement  for  $2,500.  It 
appears  from  the  evidence  that  shortly  there- 
after appellant  met  McCormlck  at  her  attor- 
ney's office  to'talk  over  the  settlement  The 
testimony  of  appellant  and  McCormlck  is  not 
in  full  accord  as  to  what  happened  at  all 
these  interviews,  and  her  attorney  was  not 
called  as  a  witness.  At  the  interview  In  the 
attorney's  ot&ce  no  settlement  was  made.  Mc- 
Cormlck then  told  appellant  that  he  expect- 
ed to  leave  the  city  on  the  1  o'clock  train 
that  day,  and  she  testifies  that  he  stated 
that  if  she  did  not  take  the  $2,500,  she  would 
not  get  anything;  that  the  president  of  tbe 
company  was  a  very  stem,  immovable  man. 
McCormlck,  on  the  contrary,  insists  he  told 
appellant  and  her  attorney  that  the  only 
thing  he  rould  do  would  be  to  recommend 
that  settlement  and  be  would  do  his  best 
to  get  it  through.  McCormlck,  at  tbe  close 
of  tbe  Interview,  went  to  his  hotel,  and  short- 


ly  thereafter  appellant,  In  company  with  her 
attorney,  also  went  there,  called  him  from  his 
room,  and  the  settlement  In  question  was 
made;  McCormldc  giving  them  a  draft  pay- 
able to  appellant's  order,  drawn  on  his  com- 
pany, and  taking  the  receipt  in  question.  Mc- 
Cormlck testified  that  be  left  at  once  and 
went  to  the  headquaz'ters  of  tbe  company  in 
New  Tork,  where  he  gave  an  account  of  thtf 
entire  matter,  and  the  draft  was  honored  and 
paid  on  Its  presentation. 

Appellant  first  insists  that  the  acceptance 
by  a  creditor,  on  a  liquidated  demand,  of  less 
than  the  entire  amount,  will  not  constitute 
a  defense  to  a  suit  for  the  balance,  unless 
paid  as  a  compromise  of  a  demand  the  va- 
lidity of  which  18  disputed  in  good  faith. 
No  doubt  this  is  the  general  rule,  and  rests 
on  the  ground  that  the  agreement  for  dis- 
cbarge of  tbe  entire  debt  by  its  part  payment 
is  without  consideration.  Ostrander  v.  Scott 
161  111.  339,  43  N.  E.  1089;  Davidson  v. 
Burke,  143  UL  13&,  32  N.  E.  514,  36  Am.  St 
R^.  367.  If  there  be  a  bona  fide  dispute, 
however,  as  to  the  amount  due,  such  a  dis- 
pute may  be  the  subject  of  a  compromise,  and 
payment  may  be  made  of  a  certain  amount  in 
satisfaction  of  the  entire  claim.  Fire  Insur- 
ance ABs'n  V.  Wlckham,  141  U.  8.  664,  12  Sup. 
Ct  84,  35  L.  Ed.  860. 

Appellee  contends,  however,  that  said  re- 
lease is  under  seal,  and  that  therefore,  un- 
less the  signature  to  the  Instrument  was  pro- 
cured by  false  representations,  the  question 
of  consideration  cannot  be  Inquired  Into  in 
a  proceeding  of  this  kind,  and  tbe  instru- 
ment can  only  be  avoided  by  a  proceeding  in 
equity.  The  court  refused  to  admit  certain 
evidence  offered  by  appellant  which  tended 
to  prove  that  the  statements  made  to  her  by 
appellee's  agent,  and  which  she  claimed  in- 
duced her  to  accept  tbe  $2,500  and  give  a  re- 
ceipt in  full,  were  false,  and  that  the  accept- 
ance by  appellant  of  a  part  for  the  whole 
was  In  no  sense  a  compromise.  Manifestly, 
from  the  evidence  in  this  case,  appellant  was 
not  deceived  into  signing  the  release  under 
tbe  belief  that  she  was  signing  something 
else.  This  court  has  said  that  "fraud  In  the 
execution  of  the  Instrument  Is  practiced 
where  the  Instrument  Is  misread  to  the  party 
signing  it  or  where  there  Is  a  surreptitious 
substitution  of  one  paper  for  another,  or 
where,  by  some  other  trick  or  device,  a  party 
is  made  to  sign  an  Instrument  which  be  did 
not  intend  to  execute."  Papke  v.  Hammond 
Co.,  192  111.  631,  61  N.  B.  910.  Appellant  un- 
derstood fully  the  nature  of  the  Instrument 
that  she  was  signing  and  all  of  Its  contents. 
If  she  was  Induced  to  execute  the  Instrument 
by  fraud.  It  was  through  fraudulent  repre- 
sentations as  to  collateral  matters,  and  there- 
fore, if  this  be  a  sealed  instrument  she  must 
resort  to  a  court  of  equity  for  a  decree  re- 
fovmlng  or  setting  it  aside.  Gage  v.  Lewis, 
68  111.  604;  Robinson  v.  Sharp,  201  IH.  86,  66 
N.  E.  299;  Evans  v.  Edwards,  26  111.  279. 
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Appellant  not  only  insists  that  this  Is  not 
a  sealed  Instrument,  but  most  strenuously 
Insists  that,  under  a  recent  holding  of  this 
court  (Farmers'  &  Mechanics'  Life  Ass'n  v. 
Calne,  224  111.  699,  79  N.  B.  956),  the  doctrine 
of  the  former  decisions  of  this  court  as  to  the 
necessity  of  resorting  to  equity  to  set  aside 
or  Inquire  Into  the  consideration  of  a  sealed 
instrument  has  been  overruled,  or  at  least  so 
distinguished  as  to  permit  In  this  case,  proof 
that  this  was  not  a  bona  fide  compromise. 
"We  cannot  agree  with  the  construction  plac- 
ed upon  this  last-mentioned  case  'jy  counsel 
for  appellant  Not  only  were  the  facts  there 
different  from  those  In  the  case  now  under 
consideration,  but  the  receipt  or  release  in 
question  there  was  not  under  seal,  and  the 
court  clearly  Intended  not  to  Include  a  release 
under  seal  as  coming  within  the  doctrine  laid 
down  In  that  case,  for  we  stated  (page  606 
of  224  111.,  page  959  of  79  N.  E.):  "The  pay- 
ment  of  a  less  sum  is  not  a  satisfaction  of  a 
larger  sum,  even  when  so  received,  without 
a  release  by  deed."  The  only  inference  that 
can  be  drawn  from  this  modifying  clause, 
"without  a  release  by  deed,"  must  necessari- 
ly be  that,  If  there  was  a  release  by  deed, 
the  rule  laid  down  would  not  apply,  and  this 
was  plainly  the  meaning  of  the  court  In  Tits- 
worth  V.  Hyde,  54  III.  S86,  which  the  Caine 
Case  relied  upon  as  authority.  Now,  what 
Is  the  meaning  of  a  release  by  deed?  A  deed 
has  always  been  held  to  be  a  written  Instru- 
ment under  seal.  Barrett  v.  Hinckley,  124 
III.  32,  14  N.  E.  863,  7  Am.  St  Rep.  331;  Bar- 
ger  y.  Hobbs,  67  III.  592;  13  Cyc.  519,  and 
cases  cited.  Clearly,  this  court  intended  to 
bold  that  when  a  release  was  under  seal, 
which  must  be  given  with  the  formality  and 
solemnity  that  attached  by  law  to  the  execu- 
tion of  a  deed,  the  rule  lu  that  case  laid 
down  would  not  apply.  This  brings  us  to  a 
consideration  of  the  question  whether  this 
was  an  Instrument  under  seal. 

Appellant  Insists  that  the  scrawl  or  Irregu- 
lar Ink  mark  around  the  word  "seal"  after 
her  name  on  the  release  was  placed  there 
after  she  signed  it  McOormlck  testified  that 
he  put  the  scrawl  about  the  word  "seal"  at 
the  same  time  he  filled  in  the  body  of  the 
release  and  dated  It,  and  that  this  was  done 
before  it  was  signed  by  the  appellant.  Even 
though  it  should  be  admitted  that  the  scrawl 
was  placed  there  afterwards  by  a  representa- 
tive of  appellee,  such  fact  does  not  render 
the  Instrument  void.  If  the  word  "seal"  was 
sufficient  to  constitute  the  Instrument  a  seal- 
ed Instrument  without  the  necessity  of  a 
scrawl.  Section  1  of  chapter  29,  p.  460. 
Hurd's  Rev.  St  1905,  reads:  "That  any  In- 
strument of  writing,  to  which  the  maker  shall 
affix  a  scrawl  by  way  of  seal,  shall  be  of  the 
same  efTect  and  obligation,  to  all  Intents,  as 
If  the  same  were  sealed."  While  this  statute 
has  been  frequently  construed,  the  precise 
question  In  the  form  here  presented  has  nev- 
er been  passed  npoii  by  this  court  In  An- 
keny  t.  McMahon,  8  Scain.  12,  It  was  held 


that  where  an  Instrument  describes  Itself 
In  the  body  as  sealed,  and  the  letters  "L.  S." 
are  either  written  or  printed  opposite  the  sig- 
nature. It  Is  a  sealed  Instrument  and  that 
there  Is  no  substantial  difference  as  to  tha 
validity  or  dignity  of  the  Instrument  wheth- 
er the  party  executing  it  writes  his  name  op- 
posite a  scrawl  previously  written  or  printed, 
or  actually  affixes  a  scrawl  after  signing  his 
name.  In  Davis  v.  Burton,  3  Scam.  41,  36 
Am.  Dec.  511,  It  was  held  that  where  a  bond 
or  sealed  Instrument  purjtorts,  <m  its  face,  to 
be  sealed  by  all  the  signers,. and  there  are 
several  seals  attached,  but  not  so  many  as 
there  are  names,  the  court  will  presume  that 
each  signer  has  adopted  some  one  of  tho 
seals  already  attached.  To  the  same  effect  is 
Ryan  v.  Cooke,  172  111.  302,  50  X.  B.  213.  Sec, 
also,  Eames.y.  Preston,  20  III.  389.  The  re- 
cital of  the  seal  Is  not  essential.  If  the  In- 
strument be  actually  sealed.  It  will  operate 
as  such  without  the  recital,  and  the  general 
rule  Is  that  if  there  is  no  seal  at  the  end, 
the  Instrument  will  not  be  held  to  be  a  i^>e- 
clalty,  although  the  parties  in  the  body  of  ■ 
the  writing  make  mention  of  a  seal.  2 
Bouvler's  Law  Die.  (Rawle's  Rev.)  p.  1020;  9 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  147, 
and  cases  cited. 

Appellant  contends  that,  our'  statute  on 
this  subject  having  been  adopted  substantial- 
ly from  that  of  Virginia,  it  must  be  presum- 
ed we  adopted  the  construction  given  by  the 
courts  of  that  state  up  to  the  time  the  stat- 
ute was  adopted;  that  the  courts  of  Virginia 
had  held  that  an  instrument  such  as  this, 
even  with  a  scrawl  about  the  word  "seal," 
but  which  did  not  term  Itself  In  the  body  of 
the  Instrument  as  a  sealed  Instrument  was 
not  one.  Clegg  v,  Lemessurler,  15  Grat.  (Va.) 
108;  Parks  v.  Hewlett,  9  Leigh  (Va.)  611. 
This  rule  might  obtain  If  this  were  a  ques- 
tion of  first  Impression  and  our  courts  had 
not  construed  the  statute  differently  from 
the  Virginia  courts.  Moreover,  a  more  re- 
cent decision  of  the  highest  court  of  that 
state  has  held  that  the  word  "seal"  has  the 
same  force  and  effect  as  a  scrawl,  under  a 
statute  very  like  our  own.  Lewis  v.  Overby. 
28  Grat  (Va.)  627.  Considering  the  evidence 
In  the  most  favorable  light  possible  to  appel- 
lant, our  conclusion  on  the  whole  record  Is 
that  this  must  be  held  a  sealed  Instrument. 

The  authorities  cited  and  relied  upon  by 
appellant  that  a  release  under  seal  has  no 
greater  effect  than  if  not  under  seal.  If  the 
actual  consideration  is  expressed  in  the  In- 
strument, cannot  control  in  this  case,  as  tho 
majority  of  those  cases  are  clearly  distin- 
guishable both  as  to  the  facts  and  the  law. 
In  the  case  of  Benjamin  v.  McConnel,  4  Gil- 
man,  636,  46  Am.  Dec.  "474,  cited  In  this 
connection.  It  was  admitted  that  the  Instru- 
ment was  not  under  seal,  and  It  was  there 
held  that  the  seal  could  be  dispensed  with. 
Nothing  said  In  that  case  in  any  way  con- 
flicts with  the  conclusions  heretofore  an- 
nounced. 
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WSat  we  hare  already  said  renders  tmnec- 
essary  a  consideration  of  the  other  points 
raised  In  the  case,  with  one  exception,  which 
requires  brief  mention.  Appellant  offered  In 
evidence  a  receipt  for  $539  from  the  appellee 
company,  dated  November  17,  1807,  showing 
that  ber  bnsband  bad  at  that  date  paid  the 
first  premium  In  full.  He  died  before  anoth- 
er premium  came  due.  She  testified  that 
8he  paid  $409.68  to  A.  S.  Rennle,  locat  mana- 
ger of  appellee,  shortly  before  her  husband's 
death,  on  Rennle's  statement  that  the  origi- 
nal premium  bad  not  been  paid  In  full.  Ren- 
nle testified  that  Jackson  paid  the  first  pre- 
miam  in  part  by  giving  bim  (Rennle)  bis  I.  O. 
tJ.  for  $409.68,  and  that  It  was  this  paper  of 
ber  husband  Mrs.  Jackson  took  up  and  paid; 
that  the  making;  of  the  I.  O.  V.  was  a  per- 
sonal matter  between  him  and  Jackson  at  the 
time  he  insured  him;  that  he  gave  this  I.  O. 
C  to  Mrs.  Jackson  when  she  paid  him  the 
money.  Mrs.  Jackson  denies  that  she  ever 
received  the  I.  O.  U.,  or  that  Rennle  told  her 
these  facts.  She  admits,  however,  that  be 
may  have  told  her  tbe  $409.68  was  for  the 
balance  of  the  first  premium.  It  Is  very  evi- 
dent from  the  evidence  before  tis  that  the 
premium  In  question  was  paid  the  company 
at  the  date  of  the  receipt,  and  that  the  far- 
ther transactions  as  to  that  premium  con- 
'  Btltnted  a  personal  arrangement  between 
Rennle  and  Jackson.  It  would  be  therefore 
immaterial  on  this  Issue  whether  Jackson's 
I.  O.  tJ.  for  $409.68  was  returned  by  Rennle 
to  Mrs.  Jackson  or  not  There  was  no  er- 
ror in  the  refusal  of  the  circuit  court  to  sub- 
mit to  the  Jury  the  evidence  thereon,  as  ap- 
pellant could  hare  no  claim  for  this  amount 
agninst  appellee  company. 

Finding  no  reversible  error  In  the  record, 
the  Judsrment  of  the  Apnellate  Court  will  be 
affirmed. 

Judgment  afiJrmed. 

(233  111.  169.) 
RATNER  ▼.  CHICAGO  CITY  RT.  CO.  et  al. 
(Supreme  (3onrt  of  Illinois.    Feb.  20.  1908.    Re- 
hearing Denied  April  8,  1908.) 

1.  LmiTATiow  or  Actions— Auerdino  Plkad- 
IRG — Effect. 

Where  the  original  declaration  in  a  personal 
injnry  action  against  a  street  railway  company 
stated  a  good  cause  of  action  defectively,  al- 
leging that  the  compan;^  so  carelessly  "propel- 
led" Its  car  that  a  collision  occurred,  an  amend- 
ed declaration,  filed  after  two  years  from  the 
injory,  alleging  that  the  company  so  carelessly 
"conducted  and  managed"  its  car  as  to  cause 
a  collision,  did  not  state  a  new  cause  of  action 
B8  affected  by  limitations. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Umitation  of  Actions,  ${  543-547.] 

2.  Carbiers  —  IStreet  RAn-wAT— Collision— 
Ihjubt  to  Passenoeb — Question  fob  Jhbt. 

.Id  an  action  against  a  street  railway  for 
injnry  to  a  passenger  caused  by  a  collision,  held. 
under  the  evidence,  proper  to  refuse  to  direct 
a  verdict  for  the  company. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  0,  Carriers,  H  1316-1323.] 


3.  SAHI— iNSTBUCnONS— NKaLTOKNOI. 

An  instruction,  in  a  personal  injury  action 
against  a  street  railway  company,  that  it  it  could 
have  avoided  the  collision  by  exercising  the  high- 
est degree  of  care  consistent  with  the  practical 
operation  of  the  road,  plaintiff  could  recover, 
was  erroneous  for  not  limiting  the  company's 
negligence  to  that  charged  in  the  declaration. 

4.  Trial— Cure  or  Ebbo»— Irstrdctiohs. 

An  instruction,  in  a  personal  injury  action 
against  a  street  railway  company,  that,  if  it 
could  have  avoided  the  collision  J>y  exercising 
the  highest  degree  of  care  consistent  with  the 
practical  operation  of  the  road,  plaintiff  could 
recover,  being  erroneous  as  authorizing  recov- 
ery on  nagiigence  not  pleaded,  the  error  was  not 
cured  by  other  instructions  fully  covering  the 
question. 

5.  Saub. 

Each  Instruction  must  state  the  law  cor- 
rectly as  far  aa  it  goes,  and,  in  a  personal  injury 
action  against  a  street  railway  company,  an  in- 
struction that  carriers  are  required  to  exercise 
extraordinary  care  in  carrying  their  passengers 
was  reversible  error,  for  not  limiting  the  duty 
to  care  consistent  with  the  mode  of  conveyance 
and  the  practical  operation  of  the  road,  though 
other  instructions  stated  the  limitation. 

SBd,  Note. — For  rases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  S§  703-718.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  M.  Kavanagh,  Judge. 

Personal  Injury  action  by  Max  D.  Ratner 
against  the  Chicago  City  Railway  Company 
and  Atlas  Brewing  Company.  A  verdict  for 
the  brewing  company  was  directed,  and  from 
a  judgment  against  the  railway  company, 
affirmed  by  the  Appellate  C!ourt,  It  appeals. 
Reversed  and  remanded. 

This  is  an  appeal  from  the  Appellate  Court 
affirming  the  Judgment  of  tbe  superior  coiirt 
entered  June  2,  1906,  against  appellant.  In 
favor  of  appellee,  for  $1,000. 

The  action  was  begun  September  9,  1904, 
against  appellant  and  the  Atlas  Brewing 
Company  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  received  May  15. 
1903,  while  appellee  was  a  passenger  on  a 
car  of  appellant  on  South  Halsted  street.  In 
Chicago.  At  tbe  intersection  of  Thirtieth 
street  tbe  car,  running  north,  struck  a  team- 
ing truck  of  the  Atlas  Brewing  Company 
which  was  crossing  the  car  track.  The  first 
declaration  was  filed  October  28,  1904,  and 
alleged  negligence  on  the  part  of  both  motor- 
man  and  truck  driver.  This  was  demurred 
to,  and  on  March  6,  1006,  appellee  confessed 
the  demurrer  and  filed  Instanter  an  amended 
declaration  of  one  count  To  this  declaration 
each  defendant  filed  a  plea  of  general  issue, 
and  also  a  plea  of  the  statute  of  limitations, 
alleging  that  tbe  supposed  cause  of  action 
did  not  accrue  within  two  years  of  the  filing 
4^  tbe  amended  declaration.  Plaintiff  filed  a 
replication,  contending  that  the  amended  dec- 
laration set  up  the  same  cause  of  action  as 
the  original  declaration.  After  appellee  had 
Introduced  his  evidence,  counsel  for  both  de- 
fendants moved  to  strike  the  replication  as  to 
the  statute  of  limitations  from  tbe  flies,  and 
also  for  a  peremptory  instruction  taking  tbe 
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case  from  the  jury.  The  motion  as  to  strik- 
ing the  repMcatlon  from  the.  files  was  denied, 
and  the  motion  to  take  the  case  from  the  Jury 
was  denied  as  to  appellant,  but  allowed  as 
to  the  Atlas  Brewing  Company.  The  Jury 
returned  a  verdict  of  |1,500  against  appel- 
lant After  remittitur  of  $500  had  been  en- 
tered by  appellee,  motions  for  new  trial  and 
In  arrest  of  Judgment  were  overruled,  and 
Judgment  eptered. 

William  J.  Hynes  and  O.  Le  Roy  Brown, 
for  appellant.  Adolph  D.  Weiner  (Zach  Hof- 
helmer,  of  counsel),  for  appellee. 

CARTER,  J.  (after  stating  the  facts  as 
above).  Appellant  contends  that  the  statute 
of  limitations  is  a  bar  to  this  action,  and 
that  different  causes  of  action  are  set  np  in 
the  amended  and  original  declarations.  With 
this  we  cannot  agree.  It  is  true  the  original 
declaration  was  very  Inartiflclally  drawn. 
It  charged  that  appellant  so  carelessly  "pro- 
pelled" its  car  that  a  collision  occurred,  while 
the  amended  declaration  stated  that  the  ap- 
pellant so  carelessly  "conducted  and  man- 
aged" its  car  as  to  cause  a  collision.  The 
original  declaration  was  the  statement  of  a 
good  cause  of  action  In  a  defective  manner, 
while  the  amended  declaration  did  not  state 
a  new  or  different  cause  of  action,  but  was 
simply  a  restatement  of  the  original  cause  of 
action  in  a  proper  manner.  Deerlng  v.  Bar- 
zak,  227  111.  71,  81  N.  E.  1;  North  Chicago 
Street  Railroad  Co.  v.  Aufmans,  221  IlL  614, 
77  N.  E.  1120,  112  Am.  St  Rep.  207. 

The  accident  took  place  shortly  before  8 
o'clock  in  the  morning.  Appellee  entered  the 
car  at  Forty-Seventh  and  Halsted  streets, 
and  took  a  position  on  the  front  platform, 
beside  the  motorman.  Thirtieth  street  enters 
Halsted  street  from  the  east,  but  does  not 
extend  farther  west  The  southeast  comer 
of  these  two  streets  was  built  up  to  the  build- 
ing line.  The  roadway  of  Thirtieth  street 
was  36  feet  from  curb  to  curb.  It  was  25  or 
26  feet  from  the  west  side  of  the  building  on 
the  southeast  corner  to  the  east  rail  of  the 
east  track  in  Halsted  street  The  car  In 
question  was  a  large  double-truck  car,  from 
45  to  47  feet  long.  On  Thirty-First  street, 
the  next  south  of  Thirtieth  street,  runs  a 
cross-town  street  railway  line,  and  the  car 
In  question  stopped  on  each  side  of  that 
street  The  evidence  does  not  agree  as  to 
how  far  south  of  the  line  of  Thirtieth  street 
the  car  was  when  the  two-horse  brewery 
truck  wagon,  weighing  3,700  pounds,  loaded 
with  21  full  and  8  empty  beer  barrels,  drove 
upon  the  track  ahead  of  the  car,  from  the 
east.  Some  of  the  witnesses  located  the  line 
of  its  travel  as  about  the  center  of  Thirtieth 
street,  while  others  said  north  of  the  center, 
and  still  others  placed  it  south.  At  the  time 
the  motorman  first  attempted  to  come  to  a 
stop  the  car  had  attained  the  usual  speed 
after  running  about  a  block.  There  is  evi- 
dence on  the  part  of  appellee,  although  not 


In  entire  harmony,  tending  to  show  that  th« 
horses  and  truck  wagon  could  be  first  seen 
firam  the  car  when  it  was  about  75  feet  north 
of  Thirty-First  street  The  block  was  about 
COO  feet  long.  The  evidence  on  the  part  of 
appellant  tends  to  show  that  the  wagon,  go- 
ing at  a  trotting  speed,  entered  Halsted 
Street  from  Thirtieth  when  the  car  was  but 
a  very  short  distance  ■oath.  Appellee  and 
one  witness  claimed  that  the  motorman  was 
looking  east  at  the  time  the  horses  appeared. 
This  claim  is  controverted.  The  nratorman's 
death,  prior  to  the  trial,  barred  that  source 
of  Information.  The  testimony  tends  to  show 
that  be  rang  the  ben  and  attempted  to  stop 
the  car  by  means  of  the  brake  and  sand. 
The  horses  had  entirely  crossed  the  north- 
bound track  when  the  car  struck  the  front 
end  of  the  wagon.  The  evidence  is  not  In 
entire  harmony  as  to  how  far  the  car  moved 
the  wagon  before  stopping;  some  claiming 
that  it  had  not  moved  It  at  all,  others  plac- 
ing it  at  quite  a  distance,  and  others  testi- 
fying that  it  moved  it  three  or  four  feet 
The  glass  was  broken  in  the  front  end  of 
the  car,  and  the  controller  knocked  ont  One 
of  the  beer  barrels  was  thrown  from  the 
wagon  onto  the  front  platform  of  the  car. 
Appellee  testified  that  he  was  thrown  back 
into  the  center  of  the  car  and  to  the  floor, 
breaking  two  of  his  ribs.  There  Is  testimony 
by  several  witnesses  that  contradicts  his  tes- 
timony in  this  regard.  The  evidence  Is  also 
in  sharp  conflict  as  to  the  nature  and  ex- 
tent of  appellee's  injuries.  It  was  not  er- 
ror for  the  court  to  refuse  to  take  the  case 
from  the  Jury,  but  the  evidence  was  of  such 
character  as  to  require  accurate  instructlona 
concerning  the  law. 

Appellant  complains  of  the  first  instruction 
given  for  appellee.  It  was  as  follows:  "If 
you  shall  believe,  from  all  the  evidence  in  this 
case,  that  on  the  15th  day  of  May,  1903,  the 
plaintiff  became  a  passenger  upon  a  car  of 
the  defendant  the  Chicago  City  Railway  Com- 
pany ;  that  the  plaintiff  was  In  the  exercise  of 
ordinary  care  and  caution  for  his  own  safety ; 
that  a  collision  occurred  between  said  car  and 
a  wagon  on  the'  track  of  the  defendant;  that 
the  plaintiff  was  Injured  by  such  collision; 
and  that  the  defendant,  the  Chicago  City 
Railway  Cornxumy,  could  have  avoided  such 
collision  by  the  exercise  of  the  highest  de- 
gree of  care  consistent  with  the  practical  oper- 
ation of  the  road — then  you  should  find  the  de- 
fendant the  Chicago  City  Railway  Company 
guilty."  It  I»  urged  that  this  instruction  Is  er- 
roneous because  it  does  not  limit  the  negli- 
gence of  the  defendant  to  that  (diarged  in  the 
declaration.  Without  question  the  instruc- 
tion tells  the  Jury  that  the  appellant  company 
would  be  held  liable  if  it  was  guilty  of  neg 
ligence  under  the  circumstances  in  the  in- 
struction, whether  it  was  charged  In  the 
declaration  or  not  It  is  elementary  that  re- 
covery can  only  be  had  on  the  negligence 
charged  In  the  declaration.  Crane  Co.  v. 
Hogan,  228  111.  838,  81  N.  E.  1032.    In  Chica- 


Digitized  by 


Google 


liL) 


HUMPHREY  T.  HUDNALL. 


203 


go,  Burlington  &  Quincy  Railroad  Co.  v.  Levy, 
160  lU.  385,  43  M.  B.  357.  it  was  held  that  an 
Instruction,  in  an  action  for  personal  inju- 
ries, allowing  recovery  If  the  defendant  "was 
guilty  of  negligence  contributing  to  the  in- 
jury," was  erroneous,  as  failing  to  confine  the 
recovery  to  the  particular  negligence  alleged 
In  the  declaration.  In  Camp  Point  Mfg.  Co.  v. 
Ballon,  71  111.  417,  in  an  action  for  an  in- 
jury sustained  by  reason  of  certain  named 
defective  machinery,  it  was  held  that  the  right 
af  recovery  must  be  confined  to  accidents  oc- 
curring from  the  defects  specified  in  the  dec- 
laration, and  tliat  it  was  error  to  Instruct  the 
Jury  that  the  plaintiff  was  entitled  to  re- 
cover for  those  arising  from  any  defect  in  the 
machinery.  In  Chicago  &  Alton  Railroad  Co. 
v.  Raybum,  153  111.  290,  38  N.  E.  558,  this 
court  held  that  an  Instruction  was  erroneous 
which  permitted  a  verdict  upon  negligence  not 
charged  in  the  declaration. 

Appellee,  however,  contends  that  the  error 
of  this  Instruction,  if  any,  was  cured  by  the 
series  of  Instructions  given  for  appellant, 
which  most  fully  covered  the  question.  This 
same  argum«it  was  made  In  the  Levy  and 
Ballon  Cases,  supra,  and  in  both  those  cases 
it  was  held  that  the  other  instructions  given 
for  the  defendant  restricted  the  recovery  to 
the  cause  of  action  alleged  in  the  declaration, 
and  did  not  cure  the  error.  This  Instruc- 
tiim  Bubstantially  directed  a  verdict.  While 
it  is  not  required  that  one  instruction  should 
state  all  the  law,  and  inatmctions  may  sup- 
plement each  other,  yet  when  an  instruction 
directs  a  verdict  it  should  state  all  the  essen- 
tial facts  and  conditions.  Pardrldge  v.  Cutler, 
168  111.  504,  48  N.  E.  125;  Illinois  Central 
Railroad  Co.  v.  Smith,  208  111.  608,  70  N.  B. 
C28;  Illinois  Iron  &  Metal  Co.  v.  Weber,  196 
IIL  526,  63  N.  B.  1008.  The  giving  of  this  in- 
struction was  error. 

It  Is  further  urged  that  the  giving  of  the 
seccmd  instruction  for  appellee  was  erroneous. 
It  reads:  "The  law  requires  that  common 
carriers  of  passengers  should  exercise  ex- 
traordinary care  in  carrying  their  passengers." 
It  Is  admitted  that  this  instruction  is  not  in 
accord  with  the  rulings  of  this  court  (Tri- 
City  Hallway  Co.  v.  Gould,  217  111.  317,  75 
N.  E.  493;  North  Chicago  Street  Railroad  Co. 
v.  Polkey,  203  III.  225,  67  N.  E.  793),  but  it 
is  insisted  that  the  jury  could  not  have  been 
misled,  as  the  other  instructions  given  for  ap- 
pellant fully  covered  the  same  question  with 
the  proper  limitations,  namely,  that  the  ap- 
pellant company  was  bound  to  do  all  that 
hnman  care,  vigilauce,  and  foresight  could 
reasonably  do,  consistent  with  the  mode  of 
conveyance  and  the  practical  operation  of  its 
road,  in  the  exercise  of  its  business  as  a  ear- 
lier. Ev«i  though  instructions  may  supple- 
ment each  other,  and  It  Is  always  necessary  to 
consider  them  as  a  series,  yet  each  one  must 
state  the  law  correctly  as  far  as  It  goes,  and 
nil  should  be  in  harmony,  so  that  the  jury 
may  not  be  misled.  Illinois  Iron  &  Metal  Co. 
r.  Wel)er,  supra.    This  second  Instruction  for 


appellee  was  the  only  one  given  by  the  court 
that  stated,  without  any  qualifications,  the 
degree  of  care  necessary  on  the  part  of  appel- 
lant The  jury  might  have  been  led  to  be- 
lieve that  there  was  no  difference  In  the  state- 
ment of  law 'on  this  question  between  the 
other  Instructions  given  for  the  appellant  and 
this  Instruction,  and  that  therefore  the  quali- 
fications given  in  the  other  instructions 
amounted  to  nothing.  This  instruction  states 
correctly  the  law  as  far  as  it  goes,  but  does 
not  state  the  entire  law.  We  think  it  was 
reversible  error  to  give  this  Instruction  with- 
ont  the  qualifications  above  stated. 

It  Is  further  contended  that  cotmsel  made 
Improper  remarks  which  may  have  Influenced 
the  jury.  The  remarks  complained  of  were 
Improper  and  should  have  been  omitted.  The 
court  promptly  stopped  counsel  wb'en  its  at- 
tention was  called  thereto.  It  is  not  neces- 
sary, however,  In  view  of  our  holdings  on  the 
other  points,  to  decide  whether  or  not  they 
amount  to  reversible  error. 

For  the  errors  in  giving  the  instructions  In 
question,  the  judgments  of  the  Appellate  Court 
and  the  superior  court  are  reversed,  and  the 
cause  remanded  to  the  superior  court 

Reversed  and  remanded. 

(233  111.  US). 

HUMPHREY  et  al.  v.  HUDNALL  et  al. 

(Supreme  Court  of  Illinois.    Feb.  20.  1908. 

Rehearing  Denied  April  8,  190a) 

1.  TbUSTS— EXPB£S8  Tbusts— Sdffioibnot  ot 
Writing. 

Where  a  mother  and  her  two  sons  contrib- 
uted to  the  construction  of  a  residence,  the 
title  being  taken  in  the  name  of  the  older  son, 
who  contributed  most  of  the  money,  and  after 
his  death  a  book  was  found  in  the  mother's  desk, 
which  he  used,  containing  entries  in  his  hand- 
writing referring  to  such  house  and  the  amounts 
contributed,  but  there  was  no  signature  any 
place  in  the  book,  such  memorandum,  not  pur- 
porting to  state  any  agreement  with  reference 
to  the  money  contributed  or  the  property  or  any 
liability  or  understanding  in  that  regard,  was 
insufficient  to  show  that  H.  held  the  property 
in  trust  for  his  mother  and  brother  to  the  ex- 
tent <rf  their  contributions. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  gf  15-24.] 

2.  Wiixs  —  Lkoacibs— Ghakge  or  Reai.  Es- 
tate. 

Where  a  will  charged  certain  legacies  on 
real  estate,  such  legacies  constituted  a  lien  on 
the  land  until  they  were  paid,  and  the  surviving 
executrix  held  title  to  the  land  in  trust  for  pay- 
ment of  the  legacies. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §{  2113-2119,  2121-2123.] 

3.  Same— Power  of  Sale— Violation. 

Where  a  will  charged  the  payment  of  leg- 
acies on  certain  real  estate,  a  sale  of  the  land 
by  the  surviving  executrix  in  consideration  of  a 
small  amount  of  cash  and  a  claim  against  tes- 
tator's estate  was  a  violation  of  a  power  of 
sale  in  the  will,  and  the  purchasers  aoauired  the 
property  charged  with  the  payment  of  the  leg- 
acies. 

Ai^al  from  Circuit  Court,  Madison  Coun- 
ty; B.  R.  Burroughs,  Judge. 

Bill  by  Granville  M.  Humphrey  and  an- 
other against   Samuel   B.  R.   Hudnall  and 
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another.     From  a  decree  for  complainants, 
defendants  ai>peal.     AflSrmed. 

Wamock,  Williamson  &  Bnrroughs,  for 
appellants.    B.  O.  Waggoner,  for  appellees. 

DUNN,  J.  This  was  a  bill  filed  In  the  cir- 
cuit court  of  Madison  county  by  Granville  M. 
Humphrey  and  Jennie  Humphrey,  appellees, 
against  Samuel  R.  Hndnall  and  Minnie  Hud- 
nall,  appellants,  for  the  purpose  of  estab- 
lishing a  resulting  trust  in  a  lot  in  the  town 
of  Bethalto  to  the  extent  of  $824.  After  a 
hearing  in  open  court  the  court  was  of  the 
opinion  that  the  evidence  did  not  show  a 
resulting  trust,  but  leave  was  given  to  amend 
the  bill  so  as  to  charge  the  existence  of 
an  express  trust,  and  the  bill  having  been 
so  amended,  a  decree  was  rendered  grant- 
ing the  relief  prayed  for,  from  which  the 
defendants  have  appealed. 

In  1887  Mary  P.  Humphrey  and  her  two 
unmarried  sons,  Edward  W.  Humphrey  and 
Granville  M.  Humphrey,  the  latter  being 
then  about  17  years  old,  agreed  to  build  to- 
gether a  house  for  their  residence  in  Be- 
thalto. Mrs.  Humphrey  had  |700,  and  Gran- 
ville $124,  which  be  bad  earned.  A  lot  was 
bought,  and  the  title  taken  in  the  name  of 
Edward  W.  Humphrey,  the  older  son.  Mrs. 
Humphrey  and  Granville  furnished  the  mon- 
ey they  had.  Edward  furnished  the  rest, 
and  the  house  was  completed;  the  total  cost 
of  the  house  and  lot  being  about  $1,680.  When 
the  house  was  completed  the  three  moved  Into 
It  Shortly  afterward  EJdwai;d  was  married, 
and  until  his  death  resided  in  the  house 
with  his  mother  and  Adda,  his  wife.  Gran- 
ville resided  there  also  until  1889,  but  not 
afterward. 

Edward  died  In  January,  1899,  leaving 
a  will  executed  In  1889,  containing  the  fol- 
lowing provisions:  "I  direct  and  order  that 
all  my  real  estate  that  I  may  own  at  the 
time  of  my  death.  In  the  town  of  Bethalto, 
In  the  county  of  Madison  and  the  state  of 
Illinois,  shall  be  sold  within  twenty  (20) 
years  from  the  time  of  my  death,  at  private 
sale,  by  my  executors,  and  they  are  hereby 
authorized  and  empowered  to  execute  a  deed 
to  the  purchasers  thereof ;  and  until  such 
real  estate  is  sold  my  executors  may  occupy, 
r^nt,  lease  or  make  such  use  of  said  real  es- 
tate as  they  may  desire,  and  all  moneys  or 
revenue  arising  therefrom  shall  belong  Joint- 
ly and  equally  to  my  executors.  When  said 
real  estate  Is  sold,  I  direct  that  from  the 
proceeds  of  said  sale  my  beloved  mother, 
Mary  P.  Humphrey,  shall  be  paid  the  sum 
of  $700,  and  to  my  beloved  brother,  Gran- 
ville M.  Humphrey,  shall  be  paid  the  sum 
of  $124,  and  the  balance  of  the  proceeds  of 
said  sale  shall  be  paid  to  my  beloved  wife, 
Adda  B.  Humphrey.  I  devise  one  lot  and 
bouse,  with  other  buildings  thereon,  the  same 
being  lot  No.  75,  situate  in  the  town  of  Dud- 
ley, county  of  Edgar  and  state  of  Illinois, 
to  my  beloved  mother,  Mary  P.  Humphrey. 
Lastly,  I  give,  bequeath  and  devise  unto  my 


beloved  wife,  Adda  B.  Humphrey,  the  remain- 
der of  my  real  estate  and  personal  property, 
of  every  kind  and  character,  forever."  The 
will  was  admitted  to  probate,  and  the  wife 
and  mother  of  the  testator  were  appointed 
execu  trices. 

Mary  P.  Humphrey  continued  to  occupy 
the  bouse  until  the  fall  of  1899,  when  she 
died,  leaving  a  will,  by  which  she  devised 
to  her  son  Granville  her  Interest  In  the  prem- 
ises to  the  extent  of  $700.  All  of  Granville's 
interest  has  since  been  transferred  to  his 
wife,  Jennie.  In  April,  1900,  Adda  B.  Hum- 
phrey, individually  and  as  surviving  executrix 
of  the  will  of  Edward  W.  Humphrey,  execut- 
ed to  Minnie  Hudnall  a  quitclaim  deed  of  the 
premises  for  a  purported  consideration  of 
$1,100,  but  In  fact  she  received  only  $30  or 
$35  in  cash  and  a  receipt  for  $1,060  from 
Samuel  R.  Hudnall,  the  husband  of  Minnie 
Hudnall,  In  payment  of  a  claim  allowed 
against  the  estate  of  Edward  W.  Humphrey 
on  a  note  signed  by  him  and  Adda  B.  Humph- 
rey and  secured  by  a  chattel  mortgage  on 
his  personal  property.-  On  the  same  day  a 
petition  for  the  ai^roval  of  said  sale  was 
presented  to  the  county  court,  and  It  was 
approved.  On  the  same  day,  also,  Adda  B. 
Humphrey  filed  a  claim  for  $1,778  against 
the  estate  of  Edward  W.  Humphrey,  and  It 
was  allowed.  This  suit  was  begun  Septem- 
ber 26,  1906,  and,  the  claim  of  a  resulting 
trust  having  been  abandoned  in  the  amended 
bill,  it  was  sought  to  have  the  premises 
charged  with  an  express  trust  to  the  extent 
of  the  $824  Invested  therein  by  Mary  P. 
Humphrey  and  Granville  Humphrey.  The 
defendants  In  their  answer  relied  upon  the 
statute  of  frauds. 

After  Edward  W.  Humphrey's  death  a 
memorandum  book  containing  entries  In  his 
handwriting  was  found  In  a  desk  of  his 
mother  which  he  used.  On  one  page  the  book 
showed  the  cost  of  the  lot,  the  contract  price 
for  the  bouse,  and  about  a  dozen  items  of  ex- 
tras, the  wbole  amounting  to  $1,681.57.  On 
the  next  page,  under  the  heading,  "Mrs.  M.  P. 
Humphrey — House — Dec.  1887,"  appear  the 
words,  "Invested  $700,"  and  two  other  small 
items,  the  total  being  $702.15.  On  the  third 
page,  under  the  heading,  "G.  M.  H. — House 
— May  10,  1888,"  appear  four  items  of  cash 
at  different  dates,  from  November  22d  to 
May  lOtb,  and  one  without  date,  "from 
bank,"  the  total  being  $124.  There  is  no 
signature  any  place  in  the  book.  These 
memoranda  do  not  purport  to  state  any  agree- 
ment In  reference  to  the  money  or  the  prop- 
erty, or  any  liability  or  understanding  In  that 
regard.  They  have  no  tAideney  to  manifest 
or  prove  a  trust  In  Edward  W.  Humphrey, 
even  If  they  were  signed  by  him.  Nor  does 
the  will  of  Edward  W.  Humphrey  have  any 
such  tendency  to  manifest  a  trust  in  him.  It 
contains  no  intimation  that  he  is  not  the 
absolute  owner  of  the  property  disposed  of, 
but  by  the  will  he  purports  to  dispose  of  It  as 
absolute  owner. 
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The  legacies  of  |824  given  by  the  will'  are, 
however,  by  Its  terms  made  a  charge  on  the 
real  estate,  and  until  paid  constitute  a  Uen 
thereon.  Stlckel  v.  Crane,  189  III  211,  59 
N.  E.  595.  The  surviving  executrix  held  the 
title  In  tmst  for  the  payment  of  such  lega- 
cies. She  was  not  authorized  by  the  will  to 
sell  the  real  estate  for  the  payment  of  the 
debts  of  the  estate,  bat  only  to  pay  the 
legacies.  SJie  could  sell  for  the  payment  of 
debts  only  by  obtaining  a  decree  of  the 
court  for  that  purpose.  The  appellants  had 
actnal  and  constructive  notice  of  the  will  of 
Humphrey.  If  they  had  paid  cash,  and  the 
executrix  bad  failed  to  pay  the  legacies,  it 
would  then  be  Important  to  determine  wheth- 
er the  appellants  were  bound  to  see  that  the 
purchase  money  was  properly  applied,  but, 
since  the  conveyance  was  made  in  settlement 
of  a  claim  against  the  estate  of  Ekiward  W. 
Humphrey,  and  only  a  trlfilng  amount  was 
paid  in  cash,  the  question  of  the  application 
of  the  purchase  money  does  not  arise.  Nor 
does  any  qnestion  of  estoppel,  for  there  is  no 
evidence  that  Granville  M.  Humphrey  ever 
contemplated  a  sale  except  for  cash.  Appel- 
lants knew  when  they  received  the  deed  that 
the  will  expressly  charged  the  legacies  op 
this  real  estate.  They  knew  that  their  claim 
against  the  testator  was  first  payable  out 
of  b(B  personal  property,  and  that  they  had  a 
mortgage  on  the  personal  property  to  secure 
It  The  conveyance  of  the  real  estate,  not 
for  cash,  but  in  exchange  for  a  claim  against 
the  estate  of  the  testator,  was  In  violation  of 
the  power  of  sale  conferred  by  the  will,  and 
the  circuit  court  properly  held 'the  title  re- 
ceived by  the  appellees  to  be  subject  to  the 
same  equities  in  favor  of  the  appellees  as  ex- 
isted against  it  in  the  hands  of  the  execn- 
trlces. 

The  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  affirmed. 


(283  III.  163) 

WESLET  HOSPITAL  v.  STROl^O. 

(Supreme   Court   of   Illinois.     Feb.    20.   1908. 
Rehearing  Denied  April  8,  1908.) 

1.  CoDBTS  —  Becobds  —  Amendment  afteb 
Term  to  Show  Facts— Necessakt  Show- 
ing AS  to  Facts. 

The  fact  that  a  particular  order  has  been 
made  by  a  conrt  at  a  previous  term.  If  it  is 
not  of  record,  can  only  be  showo  by  the  produc- 
tion of  some  note  or  memorandum  from  the 
records  of  the  court  or  of  the  judge's  minutes,  or 
some  entry  required  to  be  kept  by  law,  or  in  the 
papers  on  file  in  the  cause,  and  must  be  such  as 
can  be  said  to  bave  been  made  by  the  jud^e,  or 
pursuant  to  a  requirement  of  the  judge  or  the 
law,  and  it  cannot  be  determined  from  the  mem- 
ory of  witnesses  or  of  the  judge  himself,  and 
neither  the  recitals  in  an  appeal  bond  or  bill  of 
exceptions  filed  after  the  adjournment  of  the 
term,  nor  a  private  memorandum  made  by  one  of 
the  attorneys  in  the  cause  for  his  personal  use, 
will  warrant  an  amendment  of  the  record  after 
toe  term. 


2.  JuDOMKNT  —  EqurrABUE  RcLixr  — Loss  or 
Otreb  Remedies. 

Where  a  judgment  was  rendered,  but  the 
record  did  not  show  the  allowance  of  an  appeal 
nor  time  for  filing  bond  and  bill  of  exceptions, 
and  there  was  not  sufficient  evidence  to  warrant 
amendment  of  the  record  so  as  to  permit  an  ap- 
peal, a  decree  perpetually  enjoining  the  collec- 
tion of  the  judgment,  etc.,  unless  the  judgment 
creditor  should  stipulate  for  the  vacation  of  the 
judgment  and  the  entry  of  another  for  a  lilse 
amount,  accompanied  by  an  order  allowing  an 
appeal,  etc.,  cannot  be  sustained,  since  it  merely 
does  indirectly  what  the  evidence  would  not 
warrant  to  be  done  directly. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, om  Appeal  from  Circuit  Court,  Cook 
County;  G.  A.  Carpenter,  Judge. 

Action  by  Wesley  Hospital  against  Joseph 
Strong,  administrator.  From  a  Judgment  of 
the  Appellate  Court  reversing  a  decree  of 
the  circuit  conrt  of  Cook  county,  plaintiff 
appeals.    Affirmed. 

See  125  111.  App.  201. 

This  Is  an  appeal  by  Wesley  Hospital  from 
a  Judgment  of  the  Appellate  Court  for  the 
First  District  reversing  a  decree  obtained  by 
it  in  the  circuit  court  of  Cook  county  against 
appellee,  and  remanding  the  cause,  with  di- 
rections to  dismiss  the  bill. 

The  bill  alleges  that  on  November  19,  1904, 
the  circuit  court  of  Cook  county,  Hon.  Lock- 
wood  Honore  presiding,  after  overruling  a 
motion  for  a  new  trial  and  a  motion  in  arrest 
of  Judgment,  entered  Judgment  for  $2,000  in 
favor  of  appellee  against  appellant,  upon  a 
verdict  for  $5,500  recovered  In  an  action  on 
the  case  for  personal  injuries  to  appellee's 
intestate,  appellee  having  entered  a  remit- 
titur of  $3,500;  that  appellant  excepted  to 
the  judgment,  and  prayed  and  was  allowed 
an  appeal  to  the  Appellate  Court  for  the  First 
District  on  filing  a  bond  in  the  sum  of  $3,000 
within  30  days  and  a  bill  of  exceptions  within 
60  days;  that  on  November  19,  1904,  Judge 
Honore  directed  his  minute  clerk  to  enter  the 
foregoing  orders,  and  that  the  said  clerk, 
by  reason  of  negligence  and  misprision,  fail- 
ed and  neglected  to  enter  or  record  upon  his 
docket  or  minute  book  the  exception  to  the 
entry  of  Judgment,  the  motion  in  arrest  of 
Judgment,  and  the  prayer  for  said  appeal 
and  its  allowance,  the  fixing  of  said  bond, 
and  the  order  in  reference  to  the  bill  of  ex- 
ceptions ;  that  within  30  days  from  the  date 
of  making  said  order,  though  after  the  term, 
appellant  filed  an  appeal  bond  approved  by 
the  attorneys  for  appellee  and  one  of  the 
Judges  of  that  court;  and  that  within  the 
time  limited  for  filing  a  bill  of  exceptions, 
but  after  the  term,  appellant  prepared  and 
submitted  to  the  attorneys  for  appellee  a  bill 
of  exceptions,  and  after  certain  changes  were 
made  therein  said  attorney  assented  to  the 
same  in  open  court,  and  it  was  signed  by 
Judge  Honore,  and  filed  with  the  clerk. 

The  bill  further  alleges  that  the  clerk  of 
said  court  completed  a  transcript  of  the  rec- 
ord on  Febniary  18.  1906,  and  on  that  day 
notified  the  attorney  for  appellant  that  the 
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order  relating  to  tbe  appeal,  the  bond,  and 
'  bill  of  exceptions  bad  not  been  recorded ;  that 
appellant  then  saw  the  minute  clerk  In  refer- 
ence to  his  mlnnte  book,  and  after  a  few  days 
he  was  notified  by  said  clerk  that  he  could 
not  correct  the  mistake  or  defect  In  the  rec- 
ords until  he  bad  an  order  to  do  so  from 
Judge  Honore;  that  after  notice  was  given 
to  the  attorneys  for  the  appellee  appellant 
appeared  before  Judge  Honore  on  February 
28,  1905,  and  then  for  the  first  time  ascer- 
tained that  the  minute  clerk  bad  not  entered 
upon  bis  minute  book  the  order,  as  he  had 
been  directed  to  do  by  said  judge,  and  had 
entered  no  order  noting  the  exceptions  to  the 
entry  of  said  judgment,  or  allowing  the  ap- 
peal as  prayed,  or  fixing  the  appeal  bond, 
or  the  time  for  Sling  said  bond  or  bill  of  ex- 
ceptions; that  appellant  then  moved  the 
court  that  the  order  be  entered  then  as  of 
November  19,  1904,  which  was  denied  by  the 
court  on  March  6,  1905,  on  the  ground  that, 
the  term  having  passed,  the  court  was  with- 
out authority  to  make  the  order,  to  which 
ruling  appellant  excepted  and  prayed  an  ap- 
peal to  the  said  Appellate  Court,  which  was 
allowed  on  his  filing  a  bond  in  the  sum  of 
$250. 

The  bin  alleges  further  that  through  the 
fault,  carelessness,  and  misprision  of  said 
clerk  appellant  has  been  deprived  of  Its  right 
to  perfect  Its  appeal  from  the  original  judg- 
ment, and  from  having  said  judgment  review- 
ed by  a  higher  court;  that  neither  appel- 
lant nor  Its  attorneys  have  been  guilty  of  any 
fault  or  neglect  In  and  about  the  premises, 
but  that  the  loss  of  the  right  to  appeal  was 
caused  wholly  by  the  fault  of  said  clerk; 
and  that  it  has  a  good  defense  to  the  cause 
of  action  set  up  In  the  declaration  filed  in 
said  original  suit  wherein  the  said  judgment 
of  $2,000  was  entered. 

Appellee  and  John  A.  Linn,  clerk  of  the 
circuit  court  of  Cook  county,  were  made  par- 
ties defendant.  The  bill  prays  that  an  order 
be  entered  directing  the  clerk  of  said  court 
to  amend  and  correct  the  records  of  said 
court  In  said  cause  In  accordance  with  the 
facts  as  therein  stated,  and  in  accordance 
with  the  directions  and  order  of  said  Judge 
Lockwood  Honore  as  of  the  19tb  day  of  No- 
vember, 1904 ;  that  appellee  may  be  restrain- 
ed from  prosecuting  said  suit,  or  from  Issu- 
ing execution  on  said  judgment,  and  from 
taking  any  other  steps  or  proceedings  In  said 
cause  until  the  rights  and  Interests  of  ap- 
pellant in  the  foregoing  matters  should  be 
finally  determined.  The  bill  was  verified. 
A  demurrer  Interposed  to  the  bill  by  Linn 
was  sustained,  and  the  bill  dismissed  as  to 
him. 

The  answer  of  appellee  avers,  among  other 
things,  that  complainant  has  an  adequate 
and  complete  remedy  at  law,  and  that  by 
virtue  of  the  order  of  February  28, 1905,  and 
of  March  6,  1905,  the  correctness  of  the  or- 
der of  November  19th,  and  the  right  of  the 
appellant  to  have  the  record  amended,   as 


prayfed  In  the  blU,  are  res  judicata,  denies 
that  appellant  has  a  good  defense  to  the 
cause  of  action  set  out  in  the  declaration, 
4nd  avers  that  by  virtue  of  said  judgment  It 
Is  estopped  from  making  said  claim. 

On  May  8,  1905,  the  court  entered  an  or- 
der temporarily  enjoining  appellee  from  at- 
tempting to  collect  the  judgment  for  $2,000 
and  costs  until  the  hearing  on  the  bill.  On 
July  1,  1905,  appellant,  upon  leave  of  court, 
filed  a  supplemental  bill,  alleging  that  In 
March,  1905,  complainant  filed  the  original 
bill,  which  was  still  pending,  and  that  ap- 
pellee filed  an  answer  thereto;  that  since 
the  filing  of  said  bill  appellee  has  caused 
an  execution  on  said  judgment  to  be  Issued 
and  placed  In  the  bands  of  the  sheriff,  and 
that  thereafter,  on  May  8,  1905,  the  injunc- 
tion order  was  entered;  that  on  June  19, 
1905,  the  court  overruled  the  motion  of  ap- 
pellee to  dissolve  said  Injunction,  and  the 
same  Is  In  full  force  and  effect;  that  In  the 
ease  at  law  mentioned  in  the  original  bill  an 
appeal  bond  in  the  sum  of  $3,000  was  filed, 
as  set  out  in  the  bill,  and  that  James  B. 
Hobbs  signed  the  said  bond  as  surety;  that 
appellant  was  unable  to  prosecute  said  ap- 
peal owing  to  the  mistake  and  negligence  of 
the  clerk,  as  heretofore  set  out,  and  that 
Hobbs  has  no  Interest  in  said  judgment  or 
litigation,  and.  If  required  to  pay  the  amount 
mentioned  In  said  bond.  It  will  nullliCy  the 
injunction  heretofore  Issued,  and  settle  the 
judgment  mentioned  in  the  original  bill;  that 
the  attorneys  for  the  appellee  have  given 
written  notice  to  Hobbs  that  unless  he  pays 
the  amount  due  under  said  judgment  by 
June  26,  1905,  they  will  Institute  proceedings 
against  him  on  said  bond ;  that  appellant  Is 
solvent  and  able  to  pay  the  juhgment  in  case 
it  Is  held  by  the  court  to  be  liable  therefor; 
prays  for  an  order  restraining  appellee  from 
prosecuting  a  suit  on  said  bond  until  the 
cause  shall  finally  be  determined  by  the 
court.  On  the  same  day  an  order  was  enter- 
ed by  the  court  enlarging  the  scope  of  the 
temporary  injunction  as  prayed  by  the  sup- 
plemental bill.  Appellee  answered  the  sup- 
plemental bill. 

Replication  having  been  filed,  the  matter 
was  heard  before  the  chancellor  In  open 
court,  and  on  July  30,  1906,  a  decree  was 
entered  finding  the  facts  to  be  as  set  out  In 
the  bill,  and  that  an  injunction  had  been  Is- 
sued restraining  appellee  from  prosecuting 
said  judgment,  and  from  enforcing  the  ex- 
ecution Issued  thereon,  and  from  taking  any 
steps  to  collect  said  judgment  under  any 
execution  or  otherwise,  and  It  was  ordered 
and  decreed  that  said  Injunction  should  be 
continued  In  full  force  and  effect  unless  ap- 
pellee or  his  successor  should  file  with  the 
clerk  of  the  court  in  the  suit  at  law  his 
written  consent  that  the  judgment  order 
entered  on  November  19,  1904,  should  be  va- 
cated and  another  judgment  of  like  amount 
be  entered  In  lieu  thereof,  with  orders  allow- 
ing an  appeal  and  fixing  time  for  bond  and 
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bill  of  exceptlona,  and  In  that  event  saitl 
Injunction  should  be  dissolved  ipso  facto, 
otherwise  it  should  be  made  perpetual.  The 
Appellate  Court  for  the  First  District,  upon 
reversing  that  decree,  remanded  the  cause, 
and  directed  the  circuit  court  to  dismiss  the 
bill  for  want  of  equity. 

Upon  the  hearing  it  appeared  from  the 
testimony  of  the  attorney  who  tried  the  per- 
sonal Injury  case  for  appellant  that  the  or- 
ders in  question  were  actually  made  by  Judge 
Honore.  It  also  appeared,  however,  that  nei- 
ther Judge  Honore  nor  his  minute  clerk  had 
any  memory  of  any  such  orders  having  been 
made,  and  coxmsel  for  appellee  in  the  person- 
al injury  case  denied  having  remembrance 
of  any  such  orders.  Appellant  contends  that 
the  Appellate  C!ourt  should  have  affirmed  the 
decree  of  tlie  circuit  court. 

Horton,  Brown  &  Miller,  for  appellant 
Cannon  ft  Poage  (John  B.  Heinemann,  of 
counsel),  for  appellee. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  Appellant  contends  that  upon  Judg- 
ment being  rendered  against  it  in  the  person- 
al Injury  suit  it  was  allowed  an  appeal,  and 
was  given  30  days  in  which  to  file  an  appeal 
bond,  and  GO  days  in  which  to  file  a  bill  of 
exceptions,  but  that  by  misprision  of  the 
-clerk,  not  discovered  until  after  adjournment 
for  the  term,  none  of  the  orders  following  the 
rendition  of  the  Judginent  were  entered  of 
record,  and  this  bill  was  filed  to  have  the 
record  in  the  suit  at  law  amended  so  that  It 
would  accord  with  the  facts.  The  appellee 
contends  that  if  appellant  is  entitled  to  re- 
lief of  any  character  It  has  an  adequate  rem- 
edy at  law,  and  urges  that  for  various  other 
reasons  the  decree  of  the  circuit  court  Is  er- 
roneous. 

Waiving  all  other  questions,  we  are  satis- 
fied that  the  Appellate  Court  was  correct  in 
directing  a  dismissal-  of  the  bill,  for  the  rea- 
son fhat  the  evidence  that  the  court  allow- 
ed an  appeal  and  fixed  the  time  within  which 
the  bond  and  bill  of  exceptions  could  be  filed 
is  not  of  the  character  that  would  warrant 
an  amendment  of  the  record  after  the  term. 
The  fact  that  a  particular  order  has  been 
made  by  the  court  at  a  previous  term,  if  it  is 
not  of  record,  can  only  be  shown  "by  the 
production  of  some  note  or  memorandum 
from  the  records  or  quasi  records  of  the 
court,  or  by  the  Judge's  minutes,  or  some 
entry  in  some  book  required  to  be  kept  by 
law,  or  in  the  papers  on  file  in  the  cause.  It 
cannot  l>e  determined  from  the  memory  of 
witnesses  or  by  the  recollection  of  the  Judge 
himself."  Tyman  v,  Welnhard,  153  111.  598, 
38  N.  E.  1014;  Gebble  v.  Mooney,  121  111.  255, 
12  N.  E.  472;  People  t.  Anthony,  129  111. 
218,  21  N.  E.  780;  Chicago,  Milwaukee  &  St. 
Paul  Railway  Co.  v.  Walsh,  150  111.  607,  37 
N.  E.  1001;  Culver  v.  Cougle,  165  111.  417,  46 
N.  B.  242;  Tosetti  Brewing  Co.  v.  Koehler, 
200  III.  309,  C5  N.  E.  636. 

In  the  personal  Injury  case^  after  the  final 


Judgment  had  been  entered,  and  there  had 
been  an  adjournment  for  the  term,  an  ap- 
peal bond  and  a  bill  of  exceptions  were  filed, 
and  It  appears  from  the  recitals  contained  in 
those  documents  that  an  appeal  was  prayed 
and  allowed,  and  a  time  fixed  for  filing  bond 
and  bill  of  exceptions.  It  la  manifest  that 
a  note  or  memorandum  which  would  authw- 
ize  the  amendment  of  the  record  made  at  a 
previous  term  must  be  a  note  or  memoran- 
dum which  was  made  during  that  term,  oth- 
erwise the  rule  would  amount  to  nothing. 
For  this  reason  the  recitals  in  the  appeal 
bond  and  the  bill  of  exceptions  are  without 
significance. 

Counsel  for  appellant  In  the  personal  in- 
Jury  suit,  who  does  not  appear  In  this  court, 
testified  that  when  the  appeal  was  allowed 
and  time  fixed  for  the  bond  and  bill  of  ex- 
ceptions be  made  a  written  memorandum  np~ 
on  a  private  docket  or  calendar  kept  by  him 
showing  the  entry  of  the  orders,  and  it  is 
said  that  as  he  was  an  officer  of  the  court 
this  was  sufficient  to  warrant  an  amendment 
of  the  record.  No  authority  Is  cited  in  sup- 
port of  this  proposition.  The  record  of  the 
court  imports  absolute  verity,  and  a  note  or 
memorandum  which  would  authorize  Its 
amendment  after  the  adjournment  of  the 
term  must  necessarily  have  been  a  note  or 
memorandum  which  can  be  said  to  have  been 
made  by  the  judge,  or  pursuant  to  a  require- 
ment  of  the  judge  or  of  the  law.  A  private 
memorandum  made  by  one  of  the  attorneys 
In  the  case,  for  his  personal  use,  does  not  sat- 
isfy the  requirements  of  the  law. 

Appellant  urges  upon  our  attention  the 
cases  of  Wight  v.  Nicholson,  134  U.  S.  136, 
10  Sup.  Ct.  487,  33  L.  Ed.  865,  and  Michigan 
Ins.  Bank  v.  Eldred,  143  U.  a  293,  12  Sup. 
Ct  4.50,  36  L.  Ed.  162,  which  deal  with  this 
question.  The  law  Is  so  well  settled  In  this 
state,  and  the  rule  above  repeated  has  been 
so  long  and  so  universally  followed,  that  we 
would  not  be  warranted  by  decisions  In  an- 
other Jurisdiction  in  departing  therefrom. 
The  circuit  court  evidently  recognized  the 
law  of  this  state  to  be  as  we  have  above 
stated.  That  court  disregarded  the  specific 
prayer  of  the  bill,  which  was  that  the  record 
of.  the  court  be  made  to  show  the  allowance 
of  the  prayer  for  appeal  and  the  order  fixing 
the  time  In  which  to  file  a  bond  and  bill  of 
exceptions,  and  under  the  prayer  for  general 
relief  decreed  that  the  temporary  injunction 
should  be  continued  in  force  unless  the  plain- 
tiff in  the  personal  injury  suit  should  enter 
Into  a  stipulation  consenting  that  the  judg- 
ment In  the  personal  Injury  case  should  be 
vacated  and  another  Judgment  entered  for 
a  like  amount  accompanied  by  an  order  al- 
lowing an  appeal,  and  fixing  the  time  within 
which  a  bond  and  bill  of  exceptions  could  be 
filed.  Such  a  decree  cannot  be  sustained.  It 
merely  does  indirectly  that  which  uoder  the 
evidence  could  not  be  done  directly. 
.  The  Judgment  of  the  Appellate  Court  will 
be  aftlrmed. 

Judgment  affirmed. 
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(2tt  IlL  lOQ 

ATCHISON  r.  McKINNIB  et  al 

(Sapreme   Court   of   Illinois.     Feb.   20,    1908. 
Rehearing  Denied  April  8.  1908.) 

1.  COKTBACTS— EVIDERCB— QUiaSTION  JTOB  JU- 
BT. 

Evidence  as  to  conditions  of  contract,  in  an 
action  to  recover  for  architect's  services,  con- 
sidered, and  l^sld  sufficient  to  take  tl>e  case  to 
the  jury. 

2.  SAMB— lN8TBUCTI0r.'9— ABCniTECT'8  PI.A^•s. 

An  arcliitect,  after  partially  completing 
.plans  for  a  building,  was  told  by  his  employer 
to  prepare  plans  for  a  larger  buildiuK,  and  the 
first  plans  were  discarded,  and  others  drawn  and 
used.  In  a  suit  for  the  architect's  services,  the 
court  in  an  instruction  referred  to  the  first  plans 
as  "the  first  drawings  offered  in  evidence." 
Held,  that  the  expression  was  not  objectionable 
as  equivalent  to  a  direction  that  the  first  plans 
were  completed. 
s.  triai^-lnstbucnons— consteoction  as  a 

Wholk. 

Instructions  are  to  be  read  as  a  whole  and 
considered  in  the  light  of  the  evidence  and  the 
subject-matter  of  the  lawsuit,  aud  are  not  to  be 
tested  by  resolving  them  into  their  various  ele- 
ments and  attacking  each  part  separately. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  iS  703t-T17.] 

4.  Same— Con  DtJCT  op  CorrnsEi>— Pbesewta- 
TiON  or  Evidence— Cboss-Exauination — 
Irbelevant  Mattes— EuBABBASSiNa  Wit- 
ness. 

Asking  a  question  on  cross-examination 
which  is  not  relevant,  merely  for  the  purpose  of 
embarrassing  the  witness  or  causing  the  jury 
to  draw  some  unfavorable  inference  against  the 
witness,  is  discreditable  to  the  administration  of 
justice,  and  should  not  be  permitted. 

Ap[)eal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  M.  W.  Plnckney,  Judge. 

Action  by  John  D.  Atchison  against  Celes- 
tia  G.  McKlnnle  and  others,  executors. 
Judgment  for  plaintiff  and  defendants  ap- 
peal.   Affirmed. 

This  Is  an  action  In  assumpsit  brought  in 
the  circuit  court  of  Cook  county  by  John  D. 
Atchison,  plaintiff,  against  Patterson  L.  Mc- 
Klnnle, defendant  The  declaration  alleges: 
That  on  October  29,  1901,  at  Chicago,  the 
plaintiff  being  an  architect  by  occupation,  and 
the  defendant  being  about  to  erect  a  certain 
building,  defendant  entered  Into  a  i7ritt«i 
contract  vrith  plaintiff,  whereby  defendant 
agreed  to  and  did  employ  plaintiff  as  an 
architect  That  according  to  the  terms  of  the 
contract  plaintiff  agreed  to  furnish  full  pro- 
fessional service,  as  architect,  for  defendant, 
as  such  service  is  defined  by  the  American 
Institute  of  Architects,  in  and  about  the 
erection  of  a  three-story  apartment  building 
which  defendant  was  about  to  erect  In  Evan- 
ston.  That  for  such  services  defendant 
jgreed  to  pay  plaintiff  the  sum  of  $1,200. 
That  It  was  further  agreed  that  in  case  the 
work  should  be  abandoned  before  completion 
the  plaintiff  was  to  be  reimbursed  for  his 
labor  as  follows:  For  preliminary  studies, 
general  drawings,  specifications,  and  details, 
the  sum  of  fl.tKX).  That  under  the  terms  of 
this  contract  plaintiff  performed  the  services 


tinder  the  conditions  of  the  agreement  and 
provided  plans,  specifications,  and  drawings 
for  such  building,  as  required  by  the  terms 
of  the  agreement  That  after  such  plans, 
specifications,  and  drawings  were  completed 
the  defendant  abandoned  the  erection  of  said 
building  and  refused  to  erect  the  same  under 
such  plana,  specifications,  and  drawings. 
That  defendant  owes  plaintiff,  under  the 
terms  of  the  written  contract,  the  sum  of 
$1,000.  And  that  plaintiff  has  always  been 
ready  and  willing,  and  has  offered  defendant, 
to  continue  to  render  the  services  required 
of  him  under  said  contract  but  that  defend- 
ant would  not  erect  said  building  under  said 
plans,  specifications,  and  drawings,  but  whol- 
ly abandoned  the  same.  The  declaration 
also  contained  the  common  counts,  alleging 
that  defendant  owed  the  plaintiff  $3,000  for 
price  and  value  of  work  and  services  ren- 
dered and  performed,  as  the  architect,  at  de- 
fendant's request  To  this  declaration  the 
general  issue  was  filed,  and  upon  a  trial  the 
jury  returned  a  verdict  In  favor  of  plaintiff 
for  $2,892,  from  which  a  remittitur  of  $100 
was  entered,  and  judgment  rendered  for 
$2,792.  An  appeal  to  the  Appellate  Court  for 
the  First  District  was  perfected,  and  the 
Judgment  of  the  circuit  court  was  there  af- 
firmed. While  the  cause  was  pending  in  the 
Appellate  Court,  McKlnnle  dieid,  and  the  ex- 
ecutors of  his  will  were  substituted  as  ap- 
pellants. By  their  further  appeal  the  execu- 
tors have  removed  the  case  to  this  court 

The  litigation  grows  out  of  the  following 
state  of  facts:  In  the  spring  of  1901  appellee 
was  requested  by  McKlnnle  to  prepare 
sketches  for  an  apartment  building  to  be 
located  on  the  comer  of  Hinman  avenue  and 
Lee  street  Evanston.  On  the  29th  day  of 
October,  1901,  the  parties  entered  into  a 
written  contract  by  which  appellee  agreed 
to  prepare  the  plans  and  drawings  for  the 
building  then  under  contemplation  and  to 
furnish  full  professional  services,  as  defined 
by  the  American  Institute  of  Architects,  for 
the  erection  of  a  three-story  apartment  build- 
ing at  the  southwest  comer  of  Hinman  ave- 
nue and  Lee  street  In  Evanston,  111.,  for  the 
consideration  of  $1,200,  to  be  paid  in  install- 
ments, as  follows:  "$S00  when  working 
drawings  are  completed,  and  the  balance  from 
time  to  time  as  the  work  progresses."  The 
contract  contained  the  following  clause:  "It 
Is  agreed  that  in  case  the  work  Is  abandonee 
before  completion  the  architect  is  to  be  relm- " 
bursed  for  his  labor,  o*  follows:  For  pre- 
liminary studies,  general  drawings,  specifica- 
tions, and  details,  $1,000."  In  pursuance  of 
this  contract  appellee  prepared  certain  plans 
or  drawings  for  the  building,  upon  which  a 
permit  was  secured  from  the  public  authori- 
ties to  erect  the  building.  Before  the  erec- 
tion of  the  building  was  commenced,  and 
while  the  plans  and  sketches  were  Incom- 
plete, McKlnnle  acquired  40  feet  additional 
ground  adjoining  the  lots  upon  which  the 
proposed  building  was  to  be  erected.    After 
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tbe  additiokial  ground  was  acquired,  the  plans 
originally  prepared  for  tbe  24-apartment 
building  were  discarded,  and  appellee  was  re- 
quested t^  McKlnnle  to  prepare  plana,  speci- 
fications, details,  and  drawings  for  a  27- 
apartment  building,  which  McKinnle  had  de- 
eded to  construct  upon  the  original  site  and 
24  feet  of  the  additional  40  feet  which  he  bad 
acquired.  The  building  was  constructed  in 
accordance  with  tbe  second  set  of  drawings, 
at  a  cost  of  about  $80,000.  The  cost  of  the 
building  for  which  the  first  set  of  plans  were 
drawn  was  estimated  at  $60,000. 

Appellee  contends  that  he  is  entitled  to  re- 
cover $1,000  "for  preliminary  studies,  gen- 
eral drawings,  specifications,  and  details"  un- 
der the  original  contract,  on  the  tlieory  that 
the  work  had  been  abandoned  before  comple- 
tion, and  that  he  is  entitled  to  recover  tbe 
reasonable  value  of  his  services  for  making 
the  plans,  specifications,  and  details  for  tbe 
building  that  was  in  fact  constructed,  which 
is  fixed  by  the  testimony  at  3^  per  cent  of 
tbe  total  cost  of  the  building,  which  is  shown 
to  be  the  usual  and  customary  fees  charged 
in  Cbtcago  by  architects  for  this  kind  of 
work.  Appellee  also  prepared  some  draw- 
ings for  an  advertising  book  for  McKinnie, 
advertising  the  apartments  wljlch  bad  been 
constructed.  For  making  these  drawings  tbe 
appellee  charged  $35,  while  the  contention 
of  appellants  is  that  appellee  was  not  to  re- 
ceive any  compensation  for  this  work,  but 
was  to  do  it  In  consideration  of  having  bis 
name  appear  in  the  advertising  pamphlet  as 
the  architect 

Carrey  &  Allen,  for  appellants.  Arnold 
Tripp,  for  appellee. 

VICKISRS,  J.  (after  stating  the  facts  as 
above).  In  the  trial  court  defendant  admit- 
ted ttiat  plaintiff  was  entitled  to  a  Judgment 
for  $157  balance  due  on  the  $1,200  contract, 
and  also  $35  for  the  advertising  drawings. 
At  the  close  of  all  the  evidence  defendant  re- 
quested tbe  court  to  direct  a  verdict  in  favor 
of  plaintiff  for  $192.  This  request  was  re- 
fused, and  that  ruling  is  here  assigned  as  er- 
ror by  appellants.  On  the  trial  defendant 
contended  -  that  all  the  work  performed  by 
plaintiff  was  under  the  written  contract,  and 
that  $1JJ00  was  to  be  In  full  satisfaction  of 
that  contract  This  theory  was  supported  by 
tbe  evidence  of  McKinnie,  who  testified  that 
plaintiff  told  him  that  there  would  be  no 
extra  charge  by  reason  of  the  construction 
of  the  2T-apartment  building,  instead  of  the 
21-apartment  building  originally  planned.  On 
the  other  hand,  plaintiff 'contended  that  the 
erection  of  tbe  original  building  was  aban- 
doned after  tbe  additional  40  feet  of  ground 
had  been  acquired,  and  that  McKinnie  re- 
quested the  plaintiff  to  prepare  other  draw- 
ings and  specifications  for  the  larger  building. 
Plaintiff  testified  that  the  original  drawings 
were  wholly  worthless,  and  accordingly  he 
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proceeded  to  prepare  new  designs,  plans,  and 
specifications  for  a  27-apartment  boilding. 
He  testified  that  during  the  preparatl<m  of 
the  last  set  of  drawings  he  was  in  consulta- 
tion, daily,  with  McKinnie,  and  that  numer- 
ous changes  and  modifications  were  made 
from  time  to  time,  until  they  were  finally 
completed  and  acc^ted  by  McKinnie.  The 
two  sets  of  drawings  were  Introduced  in  evi- 
dence, and  the  trial  judge  has  certified  the 
originals  to  this  court  for  Inspection.  It  will 
thus  be  seen  that  there  was  a  sharp  conflict 
between  the  testimony  of  tbe  two  parties  to 
the  transaction.  The  testimony  of  each  party 
to  the  transaction  was  corroborated  by  other 
testimony.  In  this  state  of  tbe  proof,  the 
trial  court  properly  submitted  the  cause  to 
the  Jury,  and  no  error  was  committed  in  re- 
fusing the  motion  for  a  directed  verdict. 

It  Is  urged  that  the  court  erred  in  giving 
tbe  Jury  tbe  following  instruction:  "If  the 
jury  believe,  from  the  evidence,  that  the 
building  represented  by  the  ^rst  drawings 
offered  in  evidence  was  never  erected,  and 
that  tbe  work  on  the  building  under  said  first 
drawings  was  abandoned,  and  that  the  de- 
fendant directed  and  engaged  the  plaintiff  to 
draw  other  and  different  plans,  specifications, 
and  details  for  a  building  larger  than  repre- 
sented by  the  first  plans,  and  that  the  plain- ' 
tiff.  In  accordance  with  sucb  direction  and 
engagement,  did  draw  other  and  different 
plans,  specifications,  and  details  not  contem- 
plated in  the  written  contract,  and  that  no 
price  or  sum  was  mentioned  as  compensation 
to  which  plaintiff  should  be  entitled,  then 
you  are  Instructed  that  the  plaintiff  would 
be  entitled  to  the  customary,  usual,  and  rea- 
sonable fees  charged  by  architects  in  this 
community  for  such  work." 

One  objection  pointed  out  by  appellants  in 
their  brief  to  this  instruction  is  that  the  first 
clause  of  the  instruction,  which  refers  to  the 
"first  drawings  offered  in  evidence,"  was 
"equivalent  to  a  direction  by  the  court  to  the 
jury  that  the  so-called  first  plans  were  com- 
pleted, and  that  ttiey  fnlly  represented  all 
the  architect  was  to  do  concerning  the  build- 
ing contemplated  In  the  written  contract." 
This  criticism  has  no  merit  There  were  two 
sets  of  drawings  in  evidence,  and  they  were 
referred  to  throughout  the  trial  as  the  first 
and  second  plans,  so  as  to  distinguish  them. 
The  first  set  of  drawings  was  not  completed 
at.  the  time  the  determination  to  erect  a  dif- 
ferent building  was  reached.  Tbe  language 
employed  in  the  instruction  to  which  this  ob- 
jection goes  does  not  tell  the  Jury  that  the 
plans  were  complete,  nor  Is  such  an  infer- 
ence to  be  drawn  from  the  reference  to  then 
as  the  "first  drawings  offered  In  evidence." 
The  word  "drawings,"  means  a  representa- 
tion of  objects  made  with  a  point,  such  as  a 
I)en,  pencil,  or  crayon,  and  may  be  applied 
to  an  Incompleted  sketch  as  well  as  to  finish- 
ed plans.  This  objection  is  hypercritical. 
Appellants  urge  other  objections  to  this  In- 
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structlon,  which  we  have  considered,  bat  we 
are  unable  to  agree  that  the  Instruction  Is 
open  to  any  of  the  objections  made  to  it 

The  method  of  discussing  the  instruction 
pursued  by  appellants  makes  it  difficult  to 
consider  their  objections  without  going  too 
much  Into  a  critical  analysis  of  the  language 
of  the  Instruction.  Appellants  have  separat- 
ed the  Instruction  into  different  clauses  and 
pointed  out  their  objections  to  the  several 
clauses.  Instructions  are  to  be  read  as  a 
whole,  and  considered  in  the  light  of  the  evi- 
dence and  the  subject-matter  of  the  lawsuit, 
and  are  not  to  be  tested  by  resolving  them 
into  their  varions  elements,  and  then  attack- 
ing each  component  part  separately,  as  ap- 
pellants seem  to  liave  attempted  In  this  case. 

On  the  cross-examination  of  Dr.  McKlnnie, 
appellee's  attorney  asked  him  if  he  tiad  not 
been  connected  with  the  insurance  business, 
and  if  he  had  not  gone  away  tiecause  the  sher- 
iff was  after  him.  No  objection  was  made  to 
this  question,,  and  no  ruling  of  the  court  was 
made,  and  no  exception  preserved.  Asking 
a  question  which  is  not  relevant  or  proper, 
such  as  the  one  put  by  counsel  in  this  case  to 
McKInnle,  merely  for  the  purpose  of  embar- 
rassing the  witness  or  to  cause  the  Jury  to 
draw  some  unfavorable  inferences  against 
the  witness.  Is,  in  the  language  of  the  Appel- 
late Court  in  this  case,  "discreditable  to  the 
administration  of  Justice."  Such  practices 
should  not  t>e  permitted,  and  we  may  well  as- 
sume that  had  an  objection  been  made  the 
trial  court  would  have  promptly  sustained  It. 

Other  questions  argued  by  the  appellants 
are  settled  adversely  to  them  by  the  Judg- 
ment of  the  Appellate  Court. 

Finding  no  reversible  error,  the  Judgment 
of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


(233  111.  145) 

ARENDELL   v.    HARRINGTON  MFG.    CO. 

(Supreme  Court  of  Illinois.    Feb.  20,  1908. 

Rehearing  Denied  April  8,  1908.) 

Afpbai.  —  Decisions  Reviewable  —  Irteb- 

MEDIATB  COUETS — QUESTIONS  OF  FaCT. 

Where  a  judgment  was  reversed  on  findlnK6 
of  fact  made  by  the  Appellate  Court,  such  find- 
ings cannot  be  reviewed  by  the  Supreme  Court 
on  further  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dijc. 
vol.  3,  Appeal  and  Error,  |  4268.] 

Appeal  from  Appellate  Court,  Second  I?Is- 
trict,  on  Appeal  from  Circuit  Court,  Peoria 
County;    L.  D.  Puterbaugh,  Judge. 

Action  on  the  case  by  George  W.  Aren- 
dell  against  the  Harrington  Manufacturing 
Company.  From  a  judgment  of  the  Appel- 
late Court,  rendering  a  judgment  for  de- 
fendant on  the  facts,  plaintiff  appeals.  Af- 
firmed. 

On  March  1,  1906,  George  W.  Arendell, 
appellant  here,  brought  an  action  on  the  case 
in  the  circuit  court  of  Peoria  county  against 
the  Harrington  Manufacturing  Company,  the 


appellee,  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him  through 
the  negligence  of  said  nmipany.  The  gen- 
eral issue  was  interposed,  and  upon  a  trial 
at  the  September  term,  1906,  of  said  court 
a  verdict  and  Judgment  were  rendered  in 
favor  of  appellant  Appellee  appealed  to 
the  Appellate  Court  for  the  Second  District, 
where  the  judgment  was  reversed,  without 
the  cause  being  remanded.  That  judgment 
of  the  Appellate  Court  resulted  from  a  find- 
ing of  the  facts  against  Arendell.  Such  find- 
ing was  incorporated  In  the  judgment  of  the 
Appellate  Court  In  these  words:  "We  find 
that  the  Injuries  for  which  plaintiff  sues 
were  due  to  a  risk  which  he  assumed."  Ap- 
pellant in  this  court  contends  that  the  Ap- 
pellate Court  erred  In  so  finding  the  facts 
and  in  reversing  the  judgment  of  tlie  circuit 
court. 

Maple  &  Ix>vett,  for  appellant  Barnes  ft 
Boulware,  for  appellee. 

PER  CURIAM  (after  stating  the  facts  as 
above).  We  are  without  power  to  review  the 
finding  of  fact  incor^rated  In  the  Judgment 
of  the  Appellate  Court  Jones  v.  Chicago, 
Rock  Island  &  Pacific  Railway  Co.,  231  111. 
302,  83  N.  E.  215;  Hecker  v.  Illinois  Central 
Railroad  Co.,'  231  III.  574,  83  N.  E.  456.  As 
no  other  question  arises  upon  this  record, 
the  judgmoit  of  the  Appellate  Court  will  be 
afilrmed. 

Judgment  afilrmed. 

(Z»  III.  3(9) 

RANSON  et  al.  v.  EANSON  et  al. 
(Supreme  Court  of  Illinois.    Feb.  20,  1908.    Re- 
hearing Denied  April  9,  1908.) 

1.  Specific  Pekfobmance  —  Contbaots  EIn- 
rOBCEABLE — Obal  Contbacts. 

A  contract  that,  If  a  son  would  enter  on  a 
tract  of  land  of  his  father  and  improve  and  oc- 
cupy the  Bame,  and  if  he  would  clear,  fence,  and 
improve  another  tract,  both  tracts  should  be 
his  at  his  father's  death,  being  oral,  Is  void  un- 
der the  statute  of  frauds,  unless  there  was  such 
part  performance  as  to  take  it  out  of  that  stat- 
ute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  {  122.] 

2.  Same— Past  Pebfobmance— SurFiciENor  ok 
Evidence. 

To  establish  part  performance  of  an  oral 
contract  that,  if  a  son  should  enter  on  land  of 
hia  father  and  improve  and  occupy  the  same, 
and  if  he  would  clear,  fence,  and  improve  anoth- 
er tract,  both  tracts  should  be  his  at  his  father's 
death,  so  as  to  take  the  contract  out  of  thr 
statute  of  frauds,  the  proof  must  be  clear  that 
the  i>ossessioa  taken  and  the  improvements  made 
were  under  the  contract  itself.       • 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §{  387-389.] 

3.  Same. 

Proof  of  statements,  by  the  father  to  third 
parties,  of  an  intent  to  convey  or  devise  land  to 
his  son,  and  that  he  knew  his  son  was  expending 
money  in  improvements,  is  insufficient  to  sbovr 
sncb  part  performance  under  an  oral  contract 
that,  if  the  son  would  enter  a  tract  of  land  of 
his  father  and  improve  and  occupy  the  same, 
and   would   clear,   fence,   and    improve   another 
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tract,  both  tracts  should  be  his  at  his  father's 
death,  as  to  take  the  contract  out  of  the  statute 
of  frauds. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DiK. 
Tol.  44,  Specific  Performance,  f  395.] 

4.  Sake  —  Relief  Awabded  — CoMPEnsATion 

FOB   IMPBOVEMENTS. 

A  son  entering  on  land  of  his  father  under 
an  oral  contract  that,  if  he  would  occupy  and 
improve  the  same,  and  would  dear  and  improve 
another  tract,  both  tracts  should  be  his  at  his 
father's  death,  on  failure  to  establish  such  part 
performance  as  to  take  the  contract  out  of  the 
statute  of  frauds,  is  entitled  to  compensation  for 
the  value  of  improvements  of  a  permanent  char- 
acter, and  to  have  a  lien  on  the  land  therefor, 
but  is  not  entitled  to  payment  for  services  in 
clearing  and  breaking  out  new  ground,  but,  if 
any  claim  accrued  t>ecause  of  such  services,  it 
is  a  liability  against  his  father's  estate  to  be 
collected  at  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  |g  412,  413.] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;   R.  B.  Shirley,  Judge. 

Bill  by  Ger<rge  B.  Ranson  and  others 
against  .John  Ranson  and  others.  Decree  for 
defendants,  and  complainants  appeal.  Re- 
versed and  remanded. 

The  bill  In  this  case  was  filed  by  appellantc 
against  the  heirs  and  executors  of  James 
Ranson,  deceased,  for  the  specific  perform- 
ance of  an  alleged  oral  agreement  made  by 
James  Ranson,  in  his  lifetime,  to  convey  to 
the  appellant  George  B.  Ranson,  bis  son,  160 
acres  of  land  described  In  the  bill.  George 
B.  Ranson  entered  Into  possession  of  the  S. 
%  of  the  S.  E.  %  of  section  4,  town  18  N., 
range  11  W.,  more  than  30  years  before  the 
death  of  his  father,  which  occurred  in  Au- 
gast,  1902.  A  few  years  after  taking  posses- 
sion of  the  80-acre  tract  he  also  took  pos- 
sessioa  of  two  40-acre  tracts  described  in 
the  bill,  and,  from  the  time  of  taking  posses- 
sioQ  of  these  lands,  continuously  remained 
in  possession  thereof  until  his  father's  death. 
One  of  said  40-acre  tracts  was  In  the  same 
section  and  adjoined  the  80-acre  tract  above 
described.  The  other  40  was  In  section  16. 
The  residence  of  George  B.  Ranson  was  on 
the  80-acre  tract  When  he  took  possession 
of  these  lands  they  were  poorly  improved, 
and  the  40-acre  tract  In  section  16  was  tim- 
ber or  brush  land,  and  had  not  been  cleared. 
The  bill  alleges,  and  the  proofs  show,  that 
prior  to  the  death  of  his  father  George  B. 
Ranson  expended  several  thousand  dollars 
hi  the  erection  of  buildings  and  making  im- 
provements of  a  permanent  character  upon 
the  land  whereon  he  resided.  The  bill  al- 
1<^  that  James  Ranson  entered  Into  an 
agreement  with  bis  son  George  that.  If  he 
would  enter  npon  the  120  acres  In  section  4, 
and  improve  and  occupy  said  land  during 
bis  natural  life,  at  the  death  of  his  father 
(be  lands  should  be  his,  and  that  his  father 
also  agreed  with  him.  If  he  would  dear, 
fence,  and  improve  the  40  acres  In  section 
16,  that  tract  also  should  be  his  at  his  fa- 
ther's death.  The  bill  further  alleges  that 
hi  pursuance  of  these  agreements   the  said 


George  B.  Ranson  entered  upon  the  premi- 
ses, and  made  Improvements  upon  the  land 
In  section  4  to  the  value  of  $10,000,  and  that 
he  cleared  up,  fenced,  and  improved  the  land 
In  section  16.  No  conveyance  was  made  by 
James  Ranson  of  said  lands  during  his  life- 
time, and  by  his  will  he  devised  the  80-acre 
tract  above  described  to  bis  executors*  as 
trustees,  with  directions  to  lease  and  rent 
the  same  during  the  lifetime  of  George  B. 
Ranson,  and,  after  paying  the  taxes  and  costs 
of  repairs  and  improvements  out  of  said 
rents,  to  pay  the  balance  to  said  George  B. 
Ranson,  and  upon  his  death  said  trustees 
were  directed  to  sell  said  land  and  divide 
the  proceeds  of  the  sale  among  the  children 
of  said  George  B.  Ranson.  By  another  clause 
of  the  will  George  B.  Ranson  was  given  all 
notes,  accounts,  and  other  evidences  of  In- 
debtedness his  father  held  against  him.  The 
other  lands  described  in  the  bill  constituted 
a  part  of  the  residuary  estate  of  James  Ran- 
son, and  by  bis  will  his  executors  were  au- 
thorized to  sell  and  dispose  of  them.  We 
do  not  find  the  entire  will  In  tbe  record,  but, 
as  we  understand  the  briefs  of  counsel,  no 
other  provision  was  made  by  the  will  for 
George  B.  Ranson,  except  as  stated  in  the 
two  clauses  above  referred  to.  The  bill  prays 
a  decree  for  the  conveyance  of  tbe  160  acres 
to  George  B.  Ranson ;  also,  that.  In  the  event 
of  it  being  held  that  he  ia  not  entitled  to 
such  conveyance  under  the  proofs,  he  be  de- 
creed to  be  paid  the  value  of  the  Improve- 
ments he  had  placed  npon  tbe  land,  with  6 
per  cent.  Interest  thereon  from  the  time  tbe 
same  were  made.  The  answer  of  the  exec- 
utors and  trustees  under  the  will  denied  tbe 
material  allegations  of  the  bill,  and  averred 
that.  If  George  B.  Ranson  had  any  claim 
for  Improvements  made  on  the  premises,  his 
remedy  was  at  law,  and  that  be  was  barred 
by  laches  In  not  filing  said  claim  against  the 
estate  of  the  testator.  The  answer  also  set 
up  and  relied  on  the  statute  of  frauds.  The 
executors  also  filed  a  cross-bill,  praying  that 
they  be  decree  possession  of  the  80-acre . 
tract  in  section  4  as  trustees  and  the  otl^r 
two  40's  as  executors.  The  cause  was  re- 
ferred to  the  master  in  chancery,  who  beard 
tbe  proof  and  filed  a  report  recommending 
that  the  original  bill  be  dismissed  for  want 
of  equity,  and  that  a  decree  be  entered  grant- 
ing the  complainants  in  the  cross-bill  tbe  relief 
therein  prayed.  Exceptions  to  the  master's 
report  were  overruled  by  the  court,  and  a 
decree  entered  in  conformity  with  the  mas- 
ter's report  To  reverse  that  decree  this 
appeal  is  prosecuted. 

R.  W.  Mills,  for  appellants.  Layman  & 
Morrlsey  and  Eirby  &  Wilson,  for  appellees. 

FARMER,  J.  (after  stating  the  facts  as 
above).  The  contract  declared  on  In  the  bill 
being  oral,  it  was  void  under  the  statute  of 
frauds,  unless  there  was  such  part  perform- 
ance of  it  as  to  take  it  out  of  the  operation 
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of  said  statute.  To  effect  this  reealt  the 
proof  must  be  clear  and  definite  that  the 
possession  was  talcen  under  the  agreement 
relied  upon,  and  In  part  performance  of  it, 
and  that  the  Improvements  were  made  under 
the  contract  itself,  and  not  otherwise.  This 
Is  the  rule  uniformly  adhered  to  In  this  state. 
Wood  y.  Thbmly,  58  111.  464;  Padfleld  v. 
Padfleld,  92  111.  198;  PldtereU  v.  Morss,  97 
IlL  220;  Clark  v.  Clark,  122  111.  388,  13  N. 
B.  653 ;  Shovers  v.  Warrick,  152  111.  355,  38  N. 
R.  T92;  Gecr  ▼.  Goudy,  174  111.  514,  51  N.  E. 
623.  The  proof  relied  on  in  this  case  con- 
sists of  statements  made  by  James  Ranson, 
In  his  lifetime,  to  third  parties,  of  an  inten- 
tion to  convey  or  devise  the  lands  to  bis  son 
George,  and  also  proof  that  he  knew  his  son 
was  expending  considerable  money  in  making 
improvements  on  the  land.  There  is  no  clear 
and  definite  proof  to  support  the  allegations 
of  the  bill  that  George  B.  Ranson  took  pos- 
session of  the  land  in  pursuance  of  an  agree- 
ment that  it  was  to  be  conveyed  to  him,  and 
that  the  improvements  were  made  on  account 
of  such  agreement  He  was  undoubtedly 
warranted  in  believing,  from  statements  made 
by  his  father  after  he  bad  taken  possession 
of  the  land,  that  when  bis  father  died,  if  not 
betote.  It  would  become  bis. 

Geer  v.  Goudy,  supra,  was  a  bill  to  en- 
force specific  performance  of  an  oral  promise 
by  the  father  to  convey  land  to  his  son,  and 
in  the  opinion  will  be  found  a  discussion  of 
the  character  of  proof  required  In  such  cases 
t^-here  the  relation  of  parent  and  child  ex- 
ists. It  was  there  said  (page  522  of  174  III., 
page  626  of  5>1  N.  R):  "All  the  authorities 
agree  that  such  a  promise  must  be  establish- 
ed by  proof  which  is  clear,  definite,  and  an- 
equivocaL  Mere  declarations  made  by  the 
promisor  or  donor  to  third  persons  do  not 
constitute  sucb  clear,  definite,  and  unequivo- 
cal testimony.  •  •  •  The  fact  that  a  fa- 
ther puts  bis  son  in  possession  of  land  with  the 
expectation  of  giving  It  to  him  some  day  is 
not  conclusive  evidence  of  a  gift  of  the  land." 
The  court  also  quoted  with  approval  from 
Harrison  v.  Harrison,  36  W.  Va.  656,  15  S. 
E.  87:  "Neither  are  loose  declarations  of  the 
father  calling  the  land  the  son's  property, 
without  explanation,  sufficient  evidence  of  a 
gift  A  contract  between  father  and  child, 
from  the  nature  of  the  relation,  requires  to 
be  proved  by  a  kind  of  evidence  very  differ- 
ent from  that  which  might  be  sufficient  be- 
tween strangers.  The  evidence.  In  such  case, 
of  a  parol  gift  from  father  to  child  should 
he  direct,  positive,  express,  and  unambigu- 
ous, and  its  terms  clearly  defined."  In  Cox 
v.  Cox,  26  Pa.  375,  67  Am.  Dec  432,  it  was 
said:  "When  a  father  puts  bis  son  on  a  farm 
with  the  expectation  of  giving  it  to  him  some 
day,  the  son  is  not  like  to  an  ordinary  ten- 
ant at  will,  for  his  relationship  to  the  own- 
er places  him  in  a  higher  position,  not  as  to 
the  legal  title,  but  as  to  his  hopes,  and  con- 
sequently as  to  bis  Inducements  to  improve. 


We  naturally  expect  him  to  deal  with  the 
place  very  differently  from  what  a  stranger 
would  do.  He  Improves  It  because  he  ex- 
pects that  the  Justice  of  bis  father  will  give 
him  the  benefit  of  his  Improvements,  and  In 
making  them  he  is  almost  always  aided  by 
his  father  and  the  rest  of  the  family,  with- 
out any  accounts  being  kept;  and  this  shows 
very  clearly  their  family  character,  and  ex- 
cludes them  from  the  supervision  of  the  law. 
In  the  very  nature  of  these  family  transac- 
tions sucb  Improvements  are  not  evidence  of 
a  gift  of  the  land,  and,  no  matter  how  un- 
justly a  father  may  seem  afterward  to  have 
acted  to  his  son,  or  how  unfortunate  it  may 
be  for  him  that  bis  father  died  without 
carrying  out  his  intentions,  we  cannot  cor- 
rect the  mischief  by  giving  the  son  the  land." 
In  Clark  v.  Clark,  supra,  it  was  said:  "A 
court  of  equity  will  not  execute  the  express- 
ed 'intention  and  expectation'  of  a  father  to 
give  his  son  a  farm  unless  sucb  'Intention 
and  expectation'  have  ripened  Into  and  be- 
come embodied  In  a  definite  agreement" 

The  chancellor  correctly  held  that  the  proof 
did  not  make  a  case  entitling  appellant  to  a 
decree  for  the  conveyance  to  him  of  the  land  ; 
but  we  are  of  opinion  he  was  entitled  to  some 
relief,  under  the  alternative  prayer,  for  the 
value  of  permanent  improvements  made  by 
him  prior  to  his  father's  death.  Worth  v. 
Worth,  84  111.  442,  was  a  bill,  by  the  widow 
and  heir  against  the  father  of  the  deceased 
husband  and  father,  for  specific  performance 
of  as  oral  contract  to  convey  land  to  his  son. 
Several  years  before  his  death  the  son  took 
possession  of  the  land,  fenced,  broke  It  out, 
and  cultivated  it  until  bis  death.  He  placed 
improvements  upon  It  of  the  value  of  $2,500 
to  $3,000.  The  proof  made  as  to  the  agree- 
ment of  the  father  to  convey  bis  son  the 
land  was  similar  to  tbat  made  in  this  case, 
and  It  was  held  Insufficient  to  support  a  decree 
for  q>eciflc  performance;  but  it  was  also 
held  the  widow  and  heir  were  entitled  to 
the  value  of  the  Improvements,  with  interest 
thereon  at  6  per  cent  from  the  time  of  mak- 
ing them,  deducting  therefrom  the  rents  re- 
ceived by  the  son  while  living.  In  Seltman  v. 
Seitman,  204  111.  504,  68  N.  E.  461,  a  son  was 
allowed  the  value  of  a  house  built  by  him  upon 
his  father's  land  under  an  alleged  oral  agree- 
ment with  the  father  that.  If  the  son  would 
remain  on  the  farm  and  perform  certain 
work  and  services  without  compensation,  the 
father  would  not  sell  or  incumber  his  land 
but  would  leave  It  to  his  son.  In  Smith  v. 
Adm'rs  of  Smith,  28  N.  J.  Law.  208,  78  Am. 
Dec.  49,  it  was  held  that,  where  a  son  erect- 
ed buildings  on  land,  with  the  knowledge 
and  consent  of  his  father,  under  a  promise 
from  the  father  tbat  the  farm  should  be  the 
son's  at  his  death,  and  the  father  died  with- 
out conveying  or  devising  the  land  to  the 
son,  the  son  was  entitled  to  the  value  of  the 
improvements  made  by  him  upon  the  land. 
In  Rucker  t.  Abell,  8  B.  Mon.  (Ky.)  666.  48 
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Am.  Dec.  406,  It  was  said:  "But  as  tbe  son 
had  taken  possession  of  the  land  under  the 
Terbal  gift,  and  made  valuable  ImproTementa 
thereon  under  the  expectation,  created  by  the 
act  of  the  father,  that  the  gift  would  be  con- 
Bummated,  he  is  In  equity  entitled  to  pay  for 
those  Improvements,  and  has  a  Hen  upon  tbe 
land  to  secure  the  payment  of  their  value. 
This  Ilea  would  exist  against  the  donor,  and 
is  valid  against  creditors.  But  its  amount 
must  be  determined  by  deducting  from  the 
value  of  the  improv^nents  a  reasonable  com- 
pensatlan  for  the  use  of  tbe  land." 

King's  Heirs  v.  Thompson,  9  Pet  (C.  S.) 
204,  9  L.  Ed.  102,  was  a  bill  by  a  daughter 
of  George  Kl^ig,  deceased,  married  to  a  man 
named  Thompson,  and  her  husband,  against 
the  beirs  of  George  King,  for  the  specific 
performance  of  an  oral  agreouent  to  convey 
to  bis  daughter,  Mrs.  Thompson,  certain  real 
estate.  The  bill  alleged  the  house  on  the 
premises,  which  was  a  lot  in  Georgetown,  was 
in  bad  repair  and  almost  imtenantable,  and 
that  King  agreed  to  give  It  to  complainants 
in  the  bill  if  they  would  repair  and  malce 
the  house  a  comfortable  residence ;  that  they 
accepted  the  property,  and  tbe  husband 
Thompson,  expended  more  than  $4,000  in  re- 
pairs and  improvements  on  the  bouse  and 
lot.  King  never  conveyed  to  complainants 
the  lot,  and  afterwards  died  Intestate.  The 
Supreme  Court  of  tbe  United  States  held 
the  proof  insufficient  to  warrant  specific  per- 
formance of  an  agreement  to  convey  land, 
bat  that  Thompson  Was  entitled  to  remu- 
ueration  for  tbe  value  of  the  improvements 
be  had  placed  upon  the  lot,  and  said:  "If 
tlie  money  has  been  Judiciously  expended,  un- 
der such  circumstances  as  to  entitle  tbe  com- 
plainant to  a  Hen,  the  court  must  give  ef- 
fect to  it.  It  is  an  equitable  mortgage,  and 
in  a  court  of  chancery  Is  as  binding  on  the 
parties  as  If  a  mortgage  in  form  had  been 
duly  executed."  The  heirs  of  King  contend- 
ed Thompson  ought  not  to  be  given  a  lien 
against  the  land  for  the  payment  of  the 
claim,  but  that  be  occupied  the  same  position 
as  any  other  creditor  of  the  .estate  having 
unsecured  claims,  and  should  receive  pay- 
ment in  tbe  same  manner  they  were  required 
to  be  paid;  but  the  court  held  against  this 
contention,  and  held  that  he  was  entitled  to 
have  the  amount  due  him  made  a  lien  against 
the  premises.  As  the  circuit  court  had  de- 
creed a  conveyance  of  tbe  property,  its  de- 
cree was  reversed,  and  the  cause  remanded, 
with  directions  to  that  court  to  enter  a  de- 
(■see  tor  the  sale  of  the  property,  and  that 
out  of  the  proceeds  there  first  be  paid  to  the 
complainant  the  money  expended  In  Improv- 
ing the  property,  and  the  balance,  if  any  re- 
mained, be  paid  over  for  the  benefit  of  the 
creditors  of  the  estate  of  George  King.  Aft- 
erwards such  proceedings  were  had  in  the 
lower  court  that  the  property  was  sold,  and, 
after  applying  tbe  proceeds  of  the  sale  up- 
on the  payment  of  the  amount  found  due 
Tliompson,  there  was  left  more  than   $3,- 


000  of  said  claim  nnsatlsfled.  Subsequently 
Thompson  died,  and  his  administrator  pre- 
sented this  balance  as  a  debt  due  from  tbe 
estate  of  King;  and  this  was  allowed,  and 
an  order  entered  that  Thompson's  adminis- 
trator should  come  in  for  an  equal  dividend 
with  the  general  creditors  of  King's  estate. 
From  this  order  an  appeal  was  again  prose- 
cuted to  tbe  Supreme  Court  of  the  United 
States  (King  v.  Thompson,  13  Pet  [U.  S.] 
128,  10  t.  Ed.  91),  and  it  was  there  held  the 
order  of  the  lower  court  was  erroneous ;  that 
as  Thompson  by  his  bill  sought  to  charge 
the  property  with  the  value  of  the  improve- 
ments made  thereon,  instead  of  coming  In  as  a 
general  creditor,  his  claim  could  only  be  sat- 
isfied out  of  the  property. 

We  are  of  opinion  George  B.  Ranson  Is 
entitled  to  compensation  for  the  value  of  the 
improvements  put  upon  the  land  by  him  prior 
to  his  father's  death,  which  were  of  a  perma- 
nent character,  and  enhanced  tbe  value  of  tbe 
land.  This,  however,  would  not  Include  pay- 
ment for  bis  services  in  clearing  land  and 
breaking  out  new  ground,  although  such  ser- 
vices undoubtedly  increased  tbe  vylue  of  the 
premises.  If  any  claim  accrued  by  reason  of 
services  of  that  character,  it  would  be  a  liabil- 
ity against  James  Ranson,  which  could  not  be 
enforced  as  a  Hen  against  the  land,  but  tbe 
remedy  for  its  coHectlon  would  be  at  law,  the 
same  as  that  of  other  general  creditors  of  the 
estate.  Equity  in  such  cases,  will  only  charge 
the  land  with  the  value  of  improvements  of  a 
permanent  character  which  are  placed  upon 
and  become  a  part  of  tbe  real  estate.  While 
it  appears  from  the  evidence  that  George  B. 
Ranson  was  some  years  charged  for  the  rent 
of  the  premises,  and  gave  his  notes  there- 
for, it  Is  impossible  to  determine,  from  this 
record,  how  many  and  what  years  be  was 
charged  by  his  father  with  the  rents,  and 
bow  much,  if  anythlngj  he  ever  paid  there- 
for. This,  however,  is  not  material.  By  the 
will  of  James  Ranson  he  gave  his  son  George 
all  notes,  accounts,  and  evidences  of  indebt- 
edness he  held  against  him.  This  would  dis- 
charge George  from  any  liability.  In  taking 
the  account  to  be  charged  with  two  notes 
bis  father  held  against  him  for  rent  or  for 
any  other  indebtedness  on  account  of  rent 
for  the  premises.  If  thete  be  any  such  un- 
paid Indebtedness.  We  are  of  opinion  ap- 
pellant George  B.  Ranson  should  have  been 
allowed  the  value  of  the  improvements  of  a 
permanent  character  made  upon  the  land  by 
him,  with  5  per  cent.  Interest  thereon,  from 
the  time  of  making  the  said  Improvements; 
and  as  be  has  elected  to  come  Into  a  court 
of  equity  to  enforce  the  payment  of  this 
claim,  instead  of  proceeding  against  the  estate 
of  his  father  as  a  general  creditor,  whatever 
amount  is  found  due  him  upon  the  taking 
of  tbe  account  should  be  made  a  lien  against 
the  land  whereon  the  improvements  were 
•placed,  and  said  lands,  or  so  mnch  thereof 
as  may  be  necessary,  directed  to  be  sold  for 
the  payment  of  the  same. 
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,     The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  and  the  taking  of  the  account  In 
accordance  with  the  views  herein  expressed. 
Reversed  and  remanded. 


(233  111.  861) 

PEOPLE  ex  rel.  THOMPSON,  County  Col- 
lector, T.  READ. 
(Supreme  Court  of  Illinoig.    Feb.  20,  1908.    Re- 
hearing Denied  April  9,  1908.) 

1.  COUBTS— FOHMEB  DECISIONS— OBITGBDICTA. 

Where  the  principles  underlying  the  ques- 
tion in  a  former  case  were  fully  discussed,  the 
determination  of  the  court  must  be  held  to  lie 
an  expression  of  opinion  upon  a  point  deliberate- 
ly passed  upon,  and  therefore  more  than  mere 
obiter  dictum. 

2.  Schools  and  School  Distbicts— Taxation 
— Limitation  of  Amount. 

The  School  Law,  Kurd's  Rev.  St.  1905.  c. 
122,  %  202,  providing  that  not  exceeding  2^  per 
cent,  can  be  levied  upon  the  taxable  property  of 
any  school  district  in  any  given  year  for  educa- 
tional purposes,  limits  the  amount  of  taxation  to 
2%  per  cent,  for  both  common  and  high  schools 
where  the  high  school  district  and  the  common 
school  district  are  coterminous. 

Appeal  from  Ciook  Ckiunty  C<onrt;  John 
B.  Vaugban,  Judge. 

Action  by  the  people  on  the  relation  of 
John  R.  Thompson,  county  collector,  against 
Frederick  P.  Read.  Prom  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Frederick  P.  Read,  pro  se.  Jesse  A.  So 
Henry  B.  Baldwin  and  B.  J.  Price,  for  appel- 
lee. 

CARTER,  J.  This  Is  an  appeal  from  a 
Judgment  of  sale  entered  by  the  county  court 
of  Cook  county  against  certain  described  land 
of  appellant  for  delinquent  high  school  tax 
levied  by  the  high  school  board  of  education 
in  school  district  131,  In  said  county. 

The  objection  and  proof  showed  that  the 
territory  comprising  said  high  school  district 
is  coextensive  with  that  Included  in  school 
district  131;  that  In  July,  1906,  the  school 
board  of  said  common  school  district  levied 
a  tax  for  school  purposes  upon  the  real  estate 
In  said  district  of  $17,500  and  for  building 
purposes  $6,250,  and  the  board  of  education 
of  said  high  school  district  levied  a  tax  for 
high  school  purposes  of  $7,500;  that  the 
county  clerk  extended  substantially  all  of 
these  taxes  so  levied;  that  $17,500  Is  a  little 
more  than  2>4  per  cent,  of  the  assessed  valua- 
tion of  said  district;  that  appellant  paid  all 
the  taxes  on  said  property  except  the  part  ex- 
tended for  high  school  purposes,  which  was 
$20. 

It  is  contended  by  appellant,  under  para- 
graph 202  of  chapter  122  of  the  school  law 
(Kurd's  Rev.  St  1905,  p.  1823),  that  hot  ex- 
ceeding 2%  per  cent  can  be  levied  upon  the 
taxable  property  of  any  school  district  in 
any  given  year  for  educational  purposes,  and 
that,  as  these  two  school  boards  practically 
act  for  the  same  school  district,  both  together 


cannot  levy  in  excess  of  this  amount  for  edu- 
cational purposes.  Appellee  contends  that 
the  two  boards  are  separate  and  distinct, 
and  that  each  can  levy  for  educational  pur- 
poses, under  the  above  statute,  2%  per  cent,  of 
the  assessed  valuation  in  any  given  year. 

Sections  38  to  42,  inclusive,  of  article  8, 
c.  122,  on  schools  (Kurd's  Rev.  St  1905,  pp. 
1797,  1798),  provide  for  the  creaOon  of  high 
schools  and  the  election  of  boards  of  educa- 
tion therefor.  This  high  school  was  estab- 
lished under  the  proviso  of  said  section  42. 

This  court  has  recently  had  before  It  the 
consideration  of  the  question  as  to  whether 
this  same  high  school  district,  under  the  con- 
trol of  a  separate  high  school  board  of  educa- 
tion, was  authorized  to  incur  an  indebtedness 
in  excess  of  the  constitutional  limitation  of 
6  per  cent.  Russell  v.  High  School  Board 
of  Education,  212  111.  327,  72  N.  E.  441.  It 
was  there  held  that  the  establishment  of  a 
high  school  under  the  control  of  a  separate 
board  did  not  authorize  the  district  to  Incur 
an  Indebtedness  In  excess  of  the  constitution- 
al limitation,  or  give  the  high  school  board 
any  greater  power  than  was  possessed  by  the 
authorities  of  the  school  district  before  the 
establishing  of  said  high  school.  We  there 
said  (page  330  of  212  111.,  page  442  of  72  N. 
B.):  "There  is  no  warrant  for  saying  that 
when  district  No.  131  established  a  high 
school  it  became  two  districts,  the  one  within 
and  coextensive-  with  the  other  or  the  one 
superimposed  upon  the  other.  The  establish- 
ment of  a  high  school  by  the  school  district 
under  the  control  of  a  different  board  of  ed- 
ucation was  a  mere  division  of  existing  pow- 
ers of  a  school  district  between  two  boards 
of  education.  What  the  new  board  of  educa- 
tion can  do,  the  district  was  already  author- 
ized to  do  through  the  existing  board  of  ed- 
ucation. If  the  Legislature,  by  authorizing  a 
school  district  to  establish  a  high  school,  can 
also  authorize  It  to  incur  inuebtedness  be- 
yond the  constitutional  llmU,  they  could  get 
rid  of  all  the  restrictions  of  the  Constitution 
by  authorizing  the  management  of  each  grade 
or  department' of  the  public  school  by  a  dif- 
ferent board  of  education,  with  different 
buildings.  Such  a  construction  of  our  C!on- 
stitutlon  has  never  been  adopted.  Even  If 
it  could  be  said  that  there  are  two  corpora- 
tions covering  the  same  territory,  the  crea- 
tion of  the  new  one  would  be  nothing  but  a 
division  or  redistribution  of  existing  powers 
under  the  school  law." 

Appellee  admits  that  the  reasoning  in  the 
case  Just  referred  to  would  make  it  impos- 
sible for  an  amount  to  be  levied  by  both  of 
these  school  boards  in  any  given  year  for 
common  school  and  high  school  purposes  to 
exceed  2%  per  cent.,  but  Insists  that  so  much 
of  the  decision  as  bears  upon  the  powers  of 
the  school  boards  In  that  district,  outside 
of  the  single  question  of  the  right  of  the  two 
boards  to  authorize  an  indebtedness  in  excess 
of  the  constitutional  limit  of  5  i>er  cent,  was 
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unnecessary  for  the  decision  and  should  not 
control  here;  that  there  is  no  constitutional 
llmltaticm  as  to  the  tax  rate  that  should  be 
levied  for  any  given  year  for  educational 
purposes,  and  that  therefore  the  Legislature 
has  power  to  authorize  the  two  boards  In 
this  district  each  to  levy  2%  per  cent  Were 
it  not  for  the  full  discussion  of  the  principles 
underlying  this  question  in  the  Rrissell  Case, 
supra,  we  should  deem  it  necessary  to  consid- 
er this  contention  of  appellee.  What  was 
said  there,  however,  on  the  question  here 
Involved  must  be  held  to  be  an  expression 
of  opinion  upon  a  point  deliberately  passed 
upon  by  the  court,  and  therefore  something 
more  than  mere  obiter  dictum,  Rhoads  v. 
Chicago  &  Alton  Railroad  Co.,  227  HI.  828, 
81  N.  E.  371.  After  full  consideration  of  the 
briefs  and  authorities  presented,  we  see  no 
sufficient  reason  for  changing  or  modifying 
the  views  expressed  In  that  case.  We  regard 
that  decision  as  controlling  here. 

This  high  school  tax  being  In  excess  of  the 
2%  per  cent  authorized  to  be  levied  by  the 
school  authorities  of  this  district,  the  ob]e(}- 
tlons  should  have  been  sustained  by  the  coun- 
ty court  The  Judgment  of  that  court  will 
therefore  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

(233  IlL  340 

GERMAN  HOSPITAL  OP  CHICAGO  t. 

BOARD  OP  REVIEW  OP  COOK 

COUNTY. 

(Supreme  Court  of  Illinois.    Peb.  20.  1908.    Re-^ 

hearing  Denied  April  9,  190a) 

Taxation— Exemptions— "PrBLio  Chabity." 
A  corporation  condacted  a  hospital,  and  its 
only  source  of  Income  was  from  donations  and 
receipts  from  patients  who  were  able  to  pay  for 
treatment  received.  It  received  all  patients  who 
applied,  and  gave  free  accommodations  to  all 
iMtientB  unable  to  pay,  and  the  treatment  of 
free  cases  was  the  same  as  that  of  pay  patients, 
except  that  the  free  cases  were  accommodated 
in  wards  instead  of  In  private  rooms.  Any  regu- 
lar medical  practitioner  was  privileged  to  send 
patients  to  the  hospital  and  treat  tbem  there, 
and  the  institution  made  no  profits.  Held,  that 
the  institution  was  within  Kurd's  Rev.  St.  1905, 
c  120,  i  2,  exempting  from  taxation  "al\  prop- 
erty of  institutions  of  public  charity," 

[Ed.  Note. — For  cases  in  point;  see  Cent  Dig. 
vol.  45,  Taxation,  5§  390-400. 

Por  other  definitions,  see  Words  and  Phrases, 
vol.  6.  p.  5779.] 

Appeal  by  the  German  Hospital  of  Chicago 
froip  an  assessment  for  taxation  by  the  board 
of  review  of  Cook  county,  and  the  case  cer- 
tified to  the  Supreme  Court  by  the  Auditor 
of  Public  Accounts.    Decision  set  aside. 

Rubens,  Pischer  &  Mosser,  for  appellant 
Harry  A.  Lewis,  Co.  Atty.,  and  William  P. 
Strnckmann,  for  appellee. 

TICKERS,  J.  The  pr<^erty  of  the  German 
Hospital  of  Chicago  was  assessed  for  taxa- 
tion by  the  board  of  review  of  Cook  county. 
The  corporation  appealed  from  the  decision 


of  the  board  of  review,  and  the  Auditor  of 
Public  Accounts  has  certified  the  case  to  this 
court 

Appellant  contends  that  all  of  Its  property 
is  exempt  from  taxation  under  the  Constitu- 
tion of  the  state  of  Illinois,  and  under  the 
provisions  of  paragraph  7  of  section  2  of  the 
revenue  act    Kurd's  Rev.  St.  1905,  c.  120. 

It  appears  from  the  statement  of  facts  cer- 
tified to  this  court  that  all  of  the  premises 
in  question,  together  with  all  buildings  and 
Improvements  thereon,  were  on  April  1,  1907, 
owned  and  occupied  by  the  German  Hospital 
of  Chicago,  which  is  a  corporation,  not  for 
profit,  organized  under  the  laws  of  the  state 
of  Illinois.  The  object  for  which  the  corpo- 
ration was  formed,  as  declared  by  Its  by-laws. 
Is:  "To  provide  for  all  persons,  without 
distinction  of  belief  or  religious  profession, 
an  asylum  In  cases  of  sickness  or  accident 
The  worthy  poor  shall  receive  the  benefits  of 
same  free  or  at  reasonable  cost  and  the  well- 
to-do  for  such  compensation  as  may  be  deter- 
mined by  the  board  of  directors  from  time 
to  time.  Incidentally  thereto  it  proposes  to 
educate  young  women  with  the  proper  quali- 
fications, as  trained  nurses,  to  take  care  of 
the  sick."  The  by-laws  provide  for  six  classes 
of  members,  viz.,  passive,  active,  privileged, 
honorary,  life,  and  honorary  life  members, 
and  defines  each  class,  as  follows:  Pirst  Any 
person  or  firm  who  contributes  $5  or  more 
a  year  Is  a  passive  member.  After  two  suc- 
cessive annual  payments  such  person  or  firm 
may,  with  the  consent  of  the  board  of  direct- 
ors, become  an  active  member.  Second.  Per- 
sons or  firms  contributing  $25  or  more  an- 
nually are  privileged  members,  and  have  the 
right  to  send' one  patient  for  free  treatment 
to  the  hospital  for  each  $25  contributed  dur- 
ing the  year,  subject  to  the  sules  of  the  same. 
Third.  Persons  or  firms  that  have  donated 
$100  or  more  at  one  time  are  life  members. 
Fourth.  Any  of  the  previous  four  classes 
of  members  who  contribute  not  less  than  $10 
annually  may,  upon  the  recommendation  of 
the  board  of  directors,  be  elected  as  honorary 
members.  In  case  of  a  firm  contribution  only 
one  of  Its  members  shall  be  eligible.  Piftb. 
Persona  or  firms  who  have  donated  $500  or 
more  shall  be  honorary  life  members ;  also 
such  members  as  have  served  as  directors. 
All  members,  except  passive  members,  have 
a  vote  at  any  meeting  of  the  society.  Ex- 
cepting In  the  case  of  life  and  honorary  life 
membership  all  privileges  are  forfeited  by 
the  nonpayment  of  the  annual  dues.  Only 
honorary  and-  honorary  life  members  are 
eligible  as  directors." 

The  only  source  of  Income  of  appellant  la 
from  donations  received  from  charitably  dis- 
posed persons  and  receipts  from  patients  who 
are  able  to  pay  for  treatment  received.  The 
fact  certified  shows  that  the  hospital  has  no 
property  whatever  or  business  or  Income,  ex- 
cept the  hospital  owned  and  maintained  by 
It  on  the  premises  in  question;  that  said 
hospital,  ever  since  its  erection,  has  been 
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maintained  at  a  loss,  and  Is  still  maintained 
at  a  loss  financially;  that  tbere  Is  every 
year  a  greater  or  less  deficiency,  which  Is 
made  np  by  voluntary  contributions  from  the 
friends  of  the  hospital  and  from  tbe  public ; 
that  the  hospital  makes  the  usual  and  reason- 
able charge  for  its  accommodations  to  pa- 
tients coming  to  it  who  are  financially  able  to 
pay,  but  that  it  receives  all  patients  who  ap- 
ply, without  reference  to  their  financial  cir- 
cumstances or  ability  to  pay  its  charges,  and 
without  distinction  as  to  race,  color,  or  re- 
ligion, or  any  other  distinction;  that  it  gives 
its  services  and  accommodations  without  any 
charge  whatever,  and  furnishes  free  medical 
attention  to  all  patients  coming  to  it  who  are 
unable  to  pay  therefor ;  that  to  patients  who 
have  some  means,  and  are  able  to  pay  some- 
thing, but  not  Its  usual  full  rates,  it  makes 
a  small  charge  for  the  accommodations,  that 
is  to  say,  it  gives  its  services  at  less  than  ac- 
tual cost  to  patients  who,  though  they  may 
be  willing  and  able  to  pay  something,  are 
unable  to  pay  the  usual  rates  for  such  accom- 
modations. And  it  appears  from  the  facts 
found  and  certified  in  tabular  form  by  the 
board  of  review  as  to  the  number  of  patients 
received  each  year  during  the  past  five  years, 
the  number  treated  free,  the  number  treated 
for  less  than  $1  per  week,  though  not  free, 
the  number  treated  for  $1  per  week  or  more, 
but  less  than  ^  p6r  week,  and  the  num- 
ber treated  for  |6  per  week,  or  more,  but 
less  than  $8  per  week,  that  a  large  propor^ 
tlon  of  tbe  entire  number  of  patients  re- 
ceived are  treated  either  free  or  at  a  less 
than  actual  cost;  and,  further,  that  patiente 
who  are  treated  free,  or  who  pay  less  than 
full  rates,  are  placed  in  the  same  wards  with 
patients  paying  full  rates,  and  receive  tbe 
same  treatment,-  care,  and  food  In  every  re- 
spect, and  tbe  nurses  and  attendants  at  the 
hospital  are  not  informed  and  have  no  way 
of  knowing  which  patients  are  treated  free 
and  which  are  paying  full  or  part  rates.  The 
medical  treatment  of  free  cases  differs  in  no 
way  from  that  of  pay  patients,  except  that 
free  eases  are  in  no  case  treated  in  private 
rooms,  but  are  received  as  patients  in  the 
wards.  The  hospital  receives  patients  suf- 
fering from  all  diseases,  except  chronic  cases 
and  those  which  are  dangerously  contagious, 
without  distinction  of  sex,  color,  race,  or 
creed,  or  their  financial  circumstances,  or 
ability  to  pay  Its  charges.  It  makes  inquiries 
as  to  persons  seeking  admission  and  claiming 
to  be  Indigent  to  verify  the  truthfulness  of 
their  statements,  but  in  no  case  is  a  patient 
ever  refused  treatment  or  compelled  to  await 
the  result  of  such  inquiries  before  being  ac- 
cepted; and  police  cases  that  may  be  brought 
to  it  by  the  police  of  the  city  of  Chicago  are 
always  accepted,  and  a  large  number  of  such 
cases  have  been  brought  to  the  hospital  and 
treated  during  the  past  five  years.  The  hos- 
pital makes  no  charge  to  any  patients  for 
medical  services.  Its  regular  staff  physicians 
are  required  to  treat  all  charity  patients  at 


the  hospital  free.  Patients  otter  than  free 
patients  are  attended  by  their  own  physi- 
cians, and  tbe  hospital  has  notfaiag  what- 
ever to  do  with  the  matter  of  physicians'  fees,  ' 
and  in  no  case  receives  any  portion  of  the 
fees  paid  any  physician.  There  are  no  physi- 
cians either  among  the  incorporators  of  ap- 
pellant or  on  Its  board  of  directors  or  among 
its  regular  patrons  or  contributors  to  its 
funds,  and  any  regular  medical  practitioner 
of  any  commonly  recognized  school  of  med- 
icine is  privileged  to  send  patients  to  the 
hospital  and  to  attend  and  treat  them  there ; 
and,  furthermore,  tbe  hospital  makes  no  effort 
to  induce  patients  to  call  members  of  its  staff, 
and  a  great  many  physicians  of  the  dty  of 
Chicago  treat  their  patients  at  this  bospitaL 
The  corporation  lias  never  paid  a  dividend 
or  profit  to  any  of 'its  members,  and  there 
is  no  provision  under  its  organization  for 
such  payment 

Tbe  facts  In  this  case  bring  this  institu- 
tion within  the  seventh  clause  of  section  2, 
a  120,  Kurd's  Rev.  St  1905,  which  specifies 
certain  property  as  exempt  from  taxation, 
as  follows:  "AH  property  of  institutions  of 
public  charity,  when  actually  and  exclusively 
used  for  such. charitable  purposes,  not  leased 
or  otherwise  used  with  a  view  to  profit ;  and 
all  free  public  libraries." 

At  the  same  term  of  court  at  which  this 
case  was  'submitted  an  opinion  was  band- 
ed down  by  this  court  in  the  case  pt  Sisters 
of  St  Frauds  v.  Board  of  Review  of  Peoria 
County,  231  111.  817,  83  N.  B.  272.  The  two 
cases  are  alike  in  all  essential  particulars. 
There  is  no  question  made  in  this  case  that 
has  not  already  had  our  consideration  In  the? 
case  above  referred  to,  and  has  been  decided 
adversely  to  the  right  of  the  board  of  review 
to  assess  this  property.  Under  the  holding 
in  that  case  tbe  German  Hospital  of  Chicago 
is  a  public  charity,  and  not  liable  to  taxation. 

The  dedsion  of  the  board  of  review  of  Oook 
county  will  be  set  aside  and  annulled. 

Decision  set  aside. 

(233  ni.  24» 

BOARD  OF  REVIEW  OP  COOK  COUNTT 
V.  PROVIDENT  HOSPITAL  &  TRAIN- 
ING SCHOOL  ASS'N. 
(Supreme  Court  of  Illinois.    Feb.  20,  1008.    Re- 
bearing  Denied  April  9,  1908.) 
Taxation— Exemptions— Pbopebty  Uskd  foe 

CnABiTY— Hospital. 

Property  used  exclusively  for  the  purposes 
of  a  hospital  and  traininf;  school  for  nurses, 
wherein  all  persons  in  need  of  medical  or  surgi- 
cal treatment  are  received  and  cared  for  reRard- 
less  of  whether  they  have  means  to  pay  for  such 
treatment  or  not,  the  hospital  making  no  profit 
from  the  fees  of  patients  able  to  pay,  is  exempt 
from  taxation  under  Kurd's  Rev.  St  1005,  c. 
120,  8  2,  cl.  7,  exempting  from  taxation  all  prop- 
erty of  institutions  of  public  charity  when  ac- 
tually used  for  such  charitable  purposes,  and  not 
used  with  a  view  to  profit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,   8§  389-393. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  1076,  1077.] 
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Certificate  on  Appeal  by  Auditor  of  Pub- 
lic Accounts  to  Review  Dedston  of  Board  of 
BeTl«w  of  Cook  County. 

Appeal  by  the  Provident  Hospital  &  Train- 
ing School  AsBociatlon  from  tbe  decision  of 
the  board  of  review  of  Cook  county  holding 
hospital  property  subject  to  taxation.  De- 
ddon  set  aside. 

This  is  an  appeal  by  the  Provident  Hos- 
pital &  Training  School  Association  from 
the  decision  of  the  board  of  review  of  Cook 
county  assessing  for  taxation  for  the  year 
1907  certain  real  property  in  the  city  of  Chi- 
cago used  by  appellant  for  hospital  purposes 
at  tbe  8um  of  ^412.  Tbe  case  has  been  pre- 
sented to  this  court  by  the  Auditor  of  Pub- 
lic Accounts. 

Appellant  Is  an  Illinois  corporation  organ- 
ized January  23,  1891,  for  the  purpose  of 
maintaining  a  hospital  and  trafulug  'school 
for  nurses  In  the  city  of  Chicago,  III.,  for 
the  gratuitous  treatment  of  the  medical  and 
surgical  diseases  of  the  sick  poor.  On  De- 
ceiul)er  6,  1895,  the  property  assessed  for  tax- 
ation was  conveyed  to  the  Illinois  Trust  & 
Savings  Bank  of  Chicago,  III.,  in  trust;  the 
said  premises  and  buildings  thereon,  and  the 
proceeds  thereof,  if  sold,  to  constitute  a  trust 
fund,  for  charitable  uses,  to  be  applied  to  the 
maintenance  of  a  hospital  and  training  school 
for  nurses,  to  be  used  for  the  gratuitous  treat- 
ment of  the  medical  and  surgical  diseases  of 
tbe  sick  poor.  Tbe  deed  provides  that  the 
trustee  shall  permit  the  appellant  to  use  said 
premises  so  long  as  it  maintains  tbe  purposes 
of  its  incorporation  and  complies  with  cer- 
tain other  requirements  made  tlierein. 

From  the  statement  of  facts  certified  by  tbe 
clerk  of  the  board  of  review  it  appears  that 
the  appellant  has  used  and  occupied  the  prop- 
erty exclusively  for  the  purposes  of  its  hos- 
pital and  training  school  since  the  year  1897 ; 
that  all  persons,  except  those  sufltering  with 
chronic  or  dangeroiisiy  contagious  diseases, 
who  are  In  need  of  medical  or  surgical  at- 
tention, who  apply,  are  received  Into  the  hos- 
pital and  treated  and  cared  for  without  re- 
gard to  whether  they  have  means  to  pay  for 
such  care  and  treatment  or  not;  that  during 
the  past  five  years  there  have  been  treated 
and  cared  for  in  said  hospital  from  900  to 
1.900  patients  each  year,  and  approximately 
20  per  cent,  of  these  patients  were  persons 
without  means,  paying  nothing  whatever  for 
the  medicines,  care,  board,  or  nursing  fur- 
nished by  appellant ;  that  in  connection  with 
said  hospital  there  is  conducted  a  training 
school  for  nurses,  wherein  persons  desiring 
to  become  nurses  are  Instructed  and  train- 
ed, and  In  return  such  persons  (without  other 
compensation)  assist  in  the  work  done  in  the 
hospital.  The  appellant,  in  connection  with 
the  hospital,  also  conducts  a  medical  dispen- 
sary, from  which  medicines  are  dispensed 
upon  prescriptions  furnished  gratuitously  by 
tbe  medical  staff  of  the  hospital;  that  the 
hospital,  training  scbool,  medical  dispensary, 
and  other  incidental  charities  connected  there- 


with, are  maintained  partly  through  contri- 
butions of  money,  food,  and  other  articles  of 
value  which  may  be  used  in  and  about  said 
hospital,  donated  by  charitable  persons,  and 
partly  through  the  usual  hospital  charges 
made  to  patients  who  are  able  to  pay  for 
such  care  and  attendance,  and  a  smaller 
charge  made  to  those  who  are  able  to  pay 
something  but  not  the  full  rate;  that  the 
moneys  received  from  paying  patients  are  not 
sufficient  to  meet  the  actual  running  expenses- 
of  appellant,  and  that  since  its  organiza- 
tion it  has  been  conducted  each  year  at  fi- 
nancial loss,  which  has  been  made  up  by  vol- 
untary contributions  from  Its  friends.  The 
patients  in  the  hospital  who  are  treated  free 
or  for  less  tban  the  regular  rates  receive  from 
appellant  tbe  same  treatment,  care,  and  food, 
in  every  respect,  as  tbe  patients  paying  the 
full  rate,  except  that  the  nonpeying  patients 
are  treated  in  the  wards  by  members  of  the 
hospital  medical  staff  without  charge^  while 
paying  patients  are  given  private  rooms  and 
are  permitted  to  select  their  own  physician, 
wbose  fees  they  are  required  to  pay.  No 
part  of  such  fees  Is  received  by  the  hospital. 
During  the  past  10  years  the  nurses  in  said 
training  school  and  hospital  have  been  sent 
out  into  the  community  around  and  about  the 
hospital  to  visit  the  families  of  the  sick  poor. 
Six  bimdred  of  such  visits  are  made,  on  an 
average,  each  year,  and  for  services  of  this 
character  no  charge  Is  made  by  said  bospltal. 
The  board  of  review  found  that  the  hos- 
pital, with  its  training  school  for  nurses  and 
medical  dispensary,  is  a  bona  ^  fide  general 
hospital;  that  It  has  no  shares  of  stock  and 
no  provision  for  making  any  dividends  or 
profits;  that  it  is  not  managed  or  conduct- 
ed In  the  interest  of  any  person  or  persons, 
and  no  one  makes  any  profit,  directly  or  in- 
directly, out  of  it,  "imless  tbe  facts  herein- 
l>efore  stated  shall  be  deemed  to  constitute 
making  a  profit;"  that  whatever  money  it 
receives,  from  any  source,  it  has  held  in 
trust  and  devoted  to  the  object  of  sustain- 
ing and  operating  its  hospital  and  Increasing 
its  accommodations;  that  its  funds  are  de- 
rived mainly  from  public  and  private  char- 
ity, and  its  affairs  are  conducted  for  tbe  pur- 
pose of  administering  to  the  comfort  of  tbe 
sick  and  needy,  without  partiality  or  distinc- 
tion, and  without  any  expectation  on  the 
part  of  appellant  of  receiving  any  com- 
pensation which  will  Inure  to  its  own  benefit; 
and  that  tbe  order  by  said  board  finding 
said  property  subject  to  taxation  was  made 
solely  because  in  its  (pinion  the  property  of 
said  corporation  Is  not  used  exclusively  for 
charitable  purposes.  It  Is  contended  by  ap- 
pellant that  it  is  an  institution  of  public 
charity,  within  the  meaning  of  the  statute, 
and  that  Its  property  Is  exempt  frmn  tax- 
ation. 

Church,  McMurdy  &  Sherman  and  Elmer 
B.  Wagner,  for  appellant  Harry  A.  Lewis, 
Co.  Atty.,  and  William  F.  Struckmann,  for 
appellee. 
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PER  CURIAM.  Thto  case  cannot  be  dls- 
tlngulBbed  from  Sisters  of  St  Francis  ▼. 
Board  of  Review  (111.)  83  N.  B.  272.  Upon 
the  authority  of  that  case  the  decision  of 
the  board  of  review  of  Cook  county  will  be 
set  aside  and  annulled. 

Decision  set  aside. 


(233  111.  272) 

PEOPLE  V.  BUEJTTNBR. 
(Supreme  Court  of  Illinois.    Feb.  20.  1908.    Re- 
hearing Denied  April  9,  1908.) 

1.  Homicide— Dying  Decxabations— Comvio- 
tion  of  imfendino  death. 

Preliminary  proof  for  introduction,  in  a 
homicide  case,  as  dying  declarations,  of  state- 
ments signed  by  deceased  an  hour  before  she 
died,  reciting  that  she  knew  she  was  about  to 
die,  and  signed  by  her  after  the  last  sacraments 
bad  been  administered  to  her,  is  sufficient  to 
show  they  were  made  by  her  under  a  fixed  belief 
that  she  was  certain  to  die  soon;  the  physician 
in  charge  having  told  her  he  had  no  houes  for 
her,  and  she  having  then,  on  the  nurse  also  tell- 
ing her  that  she  was  very  likely  to  die,  asked 
that  the  priest  be  called,  though,  when  she  was 
asked  how  she  felt,  she  replied,  on  two  occa- 
sions:   "I  feel  good."    "Very  well." 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {{  430-137.] 

2.  Cbiminal  Law  —  Instbuctionb  — Reason- 
able Doubt. 

An  instruction  on  reasonable  doubt  will  not 
be  held  to  cut  off  the  right  of  the  jury  to  search 
the  evidence  to  determine  whether  there  is  rea- 
sonable doubt  of  guilt,  because  of  the  sentence 
"the  doubt,  however,  must  be  real,  not  chimer- 
ical or  fanciful ;  not  a  doubt  which  is  sought 
for,  but  one  which  arises  naturally  from  the 
case  and  which  is  not  a  doubt  produced  by  undue 
sensibilities  on  the  part  of  the  jurors  as  to  the 
consequences  of  their  verdict" — the  sentence  im- 
mediately preceding  stating  "such  doubt  may 
arise  from  the  evidence  actually  offered  or  from 
a  lack  of  evidence,"  and  the  concluding  sentence 
telling  the  jury  that,  "taking  the  case  altogether, 
if  there  remains  any  reasonable  hypothesis  con- 
sistent with  the  innocence  of  defendant"  they 
must  acquit  him. 

[Ed.  Note.— For  cases  in  point,  see  (Jent  Dig. 
vol.  14,  Criminal  Law,  {{  1904-1922.] 

3.  Sake — ^Length  or  Instbdctions. 

A  conviction  will  not  be  reversed  because 
an  instruction  on  reasonable  doubt,  otherwise 
free  from  error,  is  too  long. 

Error  to  Criminal  Court,  CJook  CSonnty; 
M.  Kavanagh,  Judge. 

Adolph  Buettner  was  convicted  of  man- 
slaughter, and  brings  error.    Affirmed. 

John  R  W.  Wayman,  for  plaintiff  in  error. 
W.  H.  Stead,  Atty.  Gen.,  John  J.  Healy, 
State's  Atty.,  and  John  B.  Northnp,  for  the 
People. 

VICKBRS,  J.  The  plaintiff  in  error, 
Adolph  Buettner,  was  Jointly  Indicted  and 
tried  with  Patrick  0'O>nnell  in  the  criminal 
court  of  Cook  county,  at  the  July  term,  1907, 
for  the  murder  of  Nellie  Walsh.  Upon  the 
trial  the  jury  found  a  verdict  of  not  guilty 
as  to  O'Connell,  and  a  verdict  of  guilty  of 
manslaughter  as  to  plaintiff  in  error. 

The  indictment  charged  that  the  death  of 
Nellie  Walsh  was  caused  by  an  attempt  to 


produce  an  abortion.  In  some  of  the  counts 
of  the  indictment  it  was  charged  that  an 
abortion  was  produced  by  the  use  of  some 
instrument  the  description  of  which  was  un- 
known to  the  grand  Jurors.  In  other  counts 
a  catheter  was  alleged  to  have  been  used, 
and  in  others  it  was  charged  that  the  abor- 
tion was  produced  by  means  of  the  fingers  of 
the  right  band.  Plaintiff  in  error  was  a 
pliysiclan  and  has  been  engaged  In  the  prac- 
tice of  medicine  in  Chicago  for  a  number  of 
years.  Since  plaintiff  in  error  does  not  con- 
tend that  the  veirdict  is  not  supported  by  the 
evidence,  no  extended  statement  of  the  facts 
will  be  necessary. 

The  only  errors  assigned  are  that  the  court 
erred  In  admitting  in  evidence  two  written 
statements  of  deceased  which  were  received 
as  dying  declarations,  and  that  the  court  err- 
ed In  giving  two  instructions.  The  state- 
ments of  the  deceased  which  were  objected  to 
were  in  writing,  and  are  as  follows: 

"February  12,  1907.  I,  Nellie  Walsh,  make 
this  statement  while  In  sound  mind  and  know 
I  am  about  to  die.  The  name  of  the  physi- 
cian who  performed  the  abortion  on  me 
Wednesday,  sixth  day  of  February,  1907,  Is 
Dr.  Buettner,  Clyboum,  near  North  avenue. 
Nellie  Walsh. 

"Witnesses:  Cora  Bachlno.  Annie  Ed- 
wards." 

"Chicago,  Feb.  12,  1907.  I,  Nellie  Walsh. 
of  the  city  of  Chicago,  coun^  of  Cook  and 
state  of  Illinois,  while  in  sound  mind  and 
know  I  am  aI>out  to  die,  make  this  state- 
ment: That  on  Wednesday,  February  6,  1907, 
Dr.  Buettner,  Clyboum  avenue,  near  North 
avenue,  performed  an  abortion  on  me  at  my 
request,  he  making  the  statement  that  there 
would  be  no  danger.    Nellie  Walsh. 

"Witnesses:  Cora  Bachlno,  Head  Nurse. 
C.  F.  Goltra." 

The  deceased  was  taken  to  the  National 
Emergency  Hospital  on  the  11th  of  February, 
1907.  She  was  in  a  very  critical  condition. 
An  operation  was  performed  on  her  at  4 
o'clock  on  the  same  day.  The  operation  con- 
sisted In  curetting  the  womb.  On  .  the  next 
day  the  deceased  was  Informed  by  her  nurse 
that  she  was  In  a  very  critical  condition.  Dr. 
Nelson,  who  was  in  charge  of  the  case,  and  on 
whose  advice  she  was  taken  to  the  hospital, 
also  Informed  the  deceased  that  he  had  no 
hopes  for  her.  The  deceased  was  a  Catholic. 
The  nurse  asked  her  if  she  wanted  a  priest. 
The  deceased  said,  "Do  yon  think  I  will 
die?"  and  upon  her  being  answered,  "Very 
likely  you  will  die,"  the  deceased  requested 
that  a  priest  be  sent  for.  The  priest  was 
called  somewhere  between  9  and  11  o'clock. 
He  came  and  administered  to  the  deceased 
the  last  sacrament  A  few  minutes  after- 
wards the  deceased  signed  the  last  statement. 
When  the  deceased  was  inquired  of,  before 
making  the  statements,  bow  she  felt,  she  re- 
plied that  she  felt  very  good.  The  state- 
ments Introduced  in  evidence  were  written, 
the  first  one  by  the  nurse  and  the  last  one  by 
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tbe  stenographer,  who  copied  It  on  the  type- 
writer, and  both  of  them  were  read  to  the 
deceased,  who  said  that  she  understood  them. 
The  evidence  shows  that  the  deceased  was 
entirely  rational  at  the  time  these  statements 
were  made.  She  died  in  less  than  an  hour 
from  the  time  she  signed  the  last  statement. 

Dying  declarations  are  such  as  are  made 
by  the  party,  relating  to  the  facts  of  the  In- 
Jury  of  which  he  afterwards  dies,  under  the 
fixed  belief  and  moral  conviction  that  bis 
death  Is  Impending  and  certain  to  follow  al- 
most Immediately,  without  opportunity  for 
repentance  and  In  the  absence  of  all  hope  of 
aroldance — when  he  has  despaired  of  life 
and  looks  to  death  as  Ineyltable  and  at  hand. 
Starkey  t.  People,  17  111.  17;  Tracy  v.  People, 
97  IIL  101 ;  Dlgby  t.  People,  113  111.  123,  55 
Am.  Rep.  402;  Westbrook  v.  People,  126  111. 
81,  18  N.  B.  304.  Another  definition  which 
has  been  approved  by  this  court,  which  does 
not  differ  materially  fr<»n  the  one  quoted 
above^  Is  that  "they  are  declarations  made 
In  ^tremlty,  when  the  party  la  at  the  point 
of  death  and  when  every  hope  of  this  world 
Is  gone — when  every  motive  of  falsehood  Is 
silenced,  and  the  mind  is  Iqduced  by  the  most 
powerful  considerations  to  speak  the  truth." 
1  Gceenleaf  on  Evidence,  (  156;  1  Wharton 
on  Crlm.  Law,  {  668;  Westbrook  t.  People, 
supra. 

The  only  objection  urged  to  the  declara- 
tions which  were  read  In  this  case  Is  that 
the  preliminary  proof  did  not  show  that  Nel- 
lie Walsh  made  the  statements  under  a  fixed 
belief  and  moral  conviction  that  her  death 
was  impending  and  certain  to  follow  almost 
Immediately.  That  the  condition  of  the  de- 
clarant was  very  grave  at  tbe  time  these 
statements  were  made  is  conclusively  shown 
by  the  fact  that  she  was  then  suffering  from 
an  Injury  which  caused  her  death  a  short 
time  after  the  last  statement  was  signed. 
The  only  question  is:  Had  she  at  that  time 
despaired  of  life,  and  did  she  look  to  death  as 
inevitable  and  near  at  hand?  When  asked 
by  her  nurse  how  she  felt,  she  replied  on  two 
occasions:  "I  feel  good."  "Very  well." 
From  these  expressions  we  may  assume  that 
there  wa«  nothing  in  the  feelings  of  the  de- 
clarant that  presaged  her  approaching  dis- 
solution. Still,  if  she  bad  abandoned  hope 
of  life  and  looked  on  death'  as  certain  to  fol- 
low immediately,  tbe  declarations  would  be 
admissible,  even  though  she  was  brought  to 
this  state  of  mind  by  the  statements  made 
to  her  by  her  nurse  and  physician.  The  im- 
portant question  is:  Did  the  deceased  have 
a  fixed  I>elief  that  she  was  certain  to  die 
soon?  If  this  was  the  state  of  her  mind,  it 
is  no  objection  to  ber  declarations  that  her 
belief  was  induced  by  the  statements  of  her 
nurse  and  physician.  In  People  v.  Lonsdale, 
122  Mich.  38^  81  N.  W.  277,  it  was  held  that 
when  the  pbysician  attending  upon  a  woman, 
the  victim  of  an  abortion,  told  her  that  she  was 
a. very  sick  girl;  that  be  could  promise  ber 
nothing  In  tbe  way  of  recovery,  but  that  he 


would  simply  promise  to  do  all  that  medical 
skill  was  able  to  do  under  the  clrciunstances, 
and  that  she  must  go  to  a  hospital ;  that  she 
seemed  to  realize  that  she  was  liable  to  die 
and  looked  like  a  person  dying  at  the  time 
and  realized  it  after  he  told  her  this — ^her 
statement  as  to  who  produced  tbe  injury  and 
how  it  was  done  is  competent  evidence.  See, 
also,  Simons  v.  People,  150  111.  66,  36  N.  E. 
1019.  The  fact  that  tbe  deceased  manifested 
a  desire  for  the'  consolations  of  religion  and 
caused  a  priest  to  be  sent  for  shows  that  tbe 
statements  made  to  her  by  tbe  nurse  and 
physician  had  brought  her  to  a  fixed  belief 
that  death  was  near  at  band.  Evidence  that 
a  person  whose  dying  declarations  are  offered 
in  evidence  had  received  extreme  unction  is 
admissible  as  showing  tbe  circumstances  un- 
der which  a  declaration  was  made.  Carver 
V.  United  States,  164  U.  S.  694,  17  Sup.  Ct. 
228,  41  L.  Ed.  602.  The  expression  of  the 
desire  of  the  deceased  for  the  consolations 
of  religion,  and  especially  when  the  particular 
religion  or  church  of  tiie  deceased  provides 
for  the  administering  of  certain  rites  to  its 
members  when,  and  only  when,  they  are  ac- 
tually in  articulo  mortis,  has  always  been 
regarded  by  the  courts  as  one  of  the  strong- 
est proofs  that  the  deceased  is  in  that  condi- 
tion of  mind  which  is  requisite  to  tbe  admis- 
sion in  evidence  of  his  statements  as  dying 
declarations.  Among  the  many  cases  eo  hold- 
ing, the  following  may  be  cited:  Hammil  v. 
State,  90  Ala.  577,  8  South,  380;  People  v. 
Lee,  17  Cal.  76;  State  v.  Swift,  57  Conn. 
496,  18  Atl.  664;  State  v.  O'Brien,  81  Iowa. 
88,  46  N.  W.  752;  State  ▼.  WUson,  24  Kan. 
189,  36  Am.  R^.  257 ;  State  t.  Cantieny,  34 
Minn.  1,  24  N.  W.  458;  State  v.  Trivas,  82 
La.  Ann.  1086,  36  Am.  Rep.  293;  Cook  v. 
State,  22  Tex.  App.  511,  3  S.  W.  749;  Carver 
V.  United  States,  supra.  Finally,  it  Is  to  be 
noted  that  in  each  of  the  statemente  signed 
by  deceased  there  is  an  unequivocal  state- 
meitt  that  the  declarant  knew  she  was  about 
to  die.  Under  the  circumstances  shown  to 
exist,  we  have  no  doubt  that  the  statementa 
received  in  evidence  were  made  under  tbe 
requisite  conditions  to  aititle  them  to  admis- 
sion in  evidence  as  the  dying  declarations  of 
Nellie  Walsh. 

It  is  next  urged  that  the  court  erred  in  giv- 
ing, on  Ita  own  motion,  tbe  following  instruc- 
tion: "The  Indictment  in  this  cause  is  no  evi- 
dence of  guilt,  but  every  material  allegation 
alleged  therein — and  I  mean  by  that  every 
allegation  necessary  to  constitute  the  crime 
charged — must  be  proved  beyond  a  reasonable 
doubt  and  to  a  moral  certainty.  The  defend- 
ant is  presumed  to  be  innocent,  and  this  pre- 
sumption of  Innocence  continues  until,  taking 
the  evidence  all  together,  there  remains  no 
reasonable  doubt  as  to  his  guilt  Nor  will 
mere  probabilities  or  a  mere  preponderance  of 
evidence  against  him  satisfy  the  requiremento 
of  the  law.  Before  you  can  find  blm  guilty 
you  must  establish  his  guilt,  as  I  have  said, 
li^ond  a  reasonable  doubt ;  and  this  preaump- 


Digitized  by 


Google 


220 


84  NORTHBASTERN  REPORTER. 


<IU. 


tlon  of  the  law  ts  not  an  Idle  form  to  be  dis- 
regarded at  plea8ui«,  but  is  a  substaBtlal 
right  of  the  defendant,  and  such  doubt  may 
arise  from  the  evidence  actually  offered  or 
from  a  lack  of  evidence.  The  doubt,  however, 
must  be  real — not  chimerical  or  fanciful,  not 
a  doubt  which  is  sought  for,  but  one  which 
arises  naturally  from  the  case  and  which  is 
not  a  doubt  produced  by  undue  sensibilities 
on  the  part  of  the  jurors  as  to  the  consequence 
of  their  verdict.  Taking  the  case  altogether. 
If  there  remains  any  reasonable  hypothesis 
consistent  with  the  Innocence  of  the  defend- 
ant, you  must  acquit  him." 

The  objection  which  is  pointed  out  to  this 
instruction  relates  to  the  sentence:  "^be 
doubt,  however,  must  be  real — not  chimerical 
or  fanciful,  not  a  doubt  which  is  sought  for, 
but  one  which  arises  naturally  from  the  case 
and  which  is  not  a  doubt  produced  by  ondue 
sensibilities  on  the  part  of  the  Jurors  as  to 
the  consequence  of  their-  verdict"  Plaintiff 
in  error  contends  that  the  phrase  "not  a 
doubt  which  is  sought  for"  cuts  off  the  right 
of  the  Jury  to  search  the  evidence  to  determine 
whether  there  is  a  reasonable  doubt  of  guilt 
We  think  this  objection  not  well  taken. 
When  the  entire  instruction  is  read,  it  Is 
apparent  that  the  Instruction  does  not  in  any 
way  limit  the  right  of  the  Jury  to  consider 
the  entire  evidence.  In  the  sentence  immedi- 
ately preceding  the  one  objected  to,  the  court 
Informs  the  Jury  that  "such  doubt  may  arise 
from  the  evidence  actually  offered  or  from  a 
lack  of  evidence,"  and  in  the  concluding 
sentence  the  Instruction  tells  the  Jury  that, 
"taking  the  case  altogether,  if  there  remains 
any  reasonable  hypothesis  consistent  with  the 
Innocence  of  the  defendant  yon  must  acquit 
him."  The  instruction  Is  not  open  to  the 
criticism  made  upon  it  by  plaintiff  In  error. 

It  is  nest  insisted  that  the  court  erred  in 
giving  the  following  instruction:  "The  meaq- 
ings  of  the  phrases  'reasonable  doubt'  and 
'moral  certainty'  are  difficult  to  put  In  wdktls. 
It  will  be  observed  that  in  order  to  sustain  a 
conviction  it  is  not  necessary  to  establish  the 
guilt  of  a  defendant  to  an  absolute  certainty, 
but  only  to  a  moral  certainty.  Absolute  cer- 
tainty is  seldom  obtainable  in  any  case  where 
there  is  a  conflict  of  proof.  Nor  Is  it  nec- 
essary that  the  guilt  of  the  defendant  be  es- 
tablished beyond  all  doubt  but  only  beyond 
all  reasonable  do.ubt  for  it  is  seldom.  In 
matters  of  serious  controversy,  that  a  question 
can  be  decided  beyond  every  kind  of  doubt 
Nor  will  the  fact  itself.  If  such  be  the  fact 
that  the  question  of  guilt  or  Innocence  sub- 
mitted to  you  Is  difficult  of  solution,  constitute 
a  reasonable  doubt  if  by  a  careful  con- 
sideration and  deliberation  that  solution  may, 
in  fact  be  established  according  to  law.  But 
If,  after  a  careful  scrutiny  of  the  whole  case^ 
including  a  careful  weighing  of  the  testimony 
of  the  witnesses  according  to  the  rules  given 
you  In  these  instructions  and  a  conscientious 
consideration  of  the  law  there  arises  in  your 
mind,  spontaneously  and  naturally,  without  be- 


ing Bought  after,  an  uncertainty  concerning  the 
guilt  or  Innocence  of  the  defendant  which  nn- 
certalnty  is  of  the  weight  and  quality  that  if  in- 
terposed In  any  of  the  graver  transactions  of 
life  It  would  ched^  your  final  Judgment,  caus- 
ing you  to  pause  and  hesitate,  then  such  uncer- 
tainty amounts  to  a  reasonable  doubt  In  other 
words,  unless  you  have  an  abiding  conviction 
of  the  guilt  of  the  defendant  you  must  acquit 
blm.  But  on  the  other  hand.  If  you  believe 
the  defendant  has  been  proven  guilty  under 
the  law  and  the  evidence,  beyond  a  reasonable 
doubt  you  must  convict  taim,  even  though 
doubts  remain  in  your  minds  which  do  not 
amount  to  reasonable  doubts.  So,  also,  you 
must  convict  him  if  his  guilt  be  established  to 
a  moral  certainty,  but  though  it  be  not  es- 
tablished to  an  absolute  certainty." 

The  criticism  made  of  this  instruction  Is 
substantially  the  same  that  has  already  been 
considered  upon  the  previous  one.  The  case 
of  Moreno  v.  People,  226  111.  388,  80  N.  E. 
903,  is  cited  and  relied  on  by  plaintiff  in  error 
as  an  authority  condemning  this  instruction. 
By  reference  to  the  case  cited  it  will  be  seen 
that  the  only  resemblance  between  the  in- 
struction under  consideration  in  tliat  case  and 
the  one  here  Involved  is  the  fact  that  both 
instructions  are  long.  In  speaking  of  the  in- 
struction in  the  Morello  Case,  on  page  399,  of 
228  III.,  page  907  of  80  N.  R,  this  court  said: 
"The  instruction  Is  unnecessarily  long,  cover- 
ing more  than  a  page  of  the  printed  abstract 
and  this  increased  the  possibility  of  the  jury 
being  confused  thereby.  The  simple  proposi- 
tions covered  should  have  been  concisely  sta- 
ted in  a  dozen  lines.  Instructions  of  the  gener- 
al character  of  this  one  do  not  meet  with  the 
unqualified  approval  of  this  court  even  when 
the  language  is  accurate.  They  are  apt  to  be 
found  persuasive  by  a  Jury."  We  fully  agree 
with  plaintiff  in  error  that  the  instruction  in 
question  is  too  long,  and  that  the  criticism 
made  by  this  court  in  the  Morello  Case  may 
well  be  applied  to  both  of  the  InstructlonB 
given  by  the  court  of  which  complaint  is 
made.  While  we  do  not  approve  of  the  prac- 
tice of  giving  long  statements  to  Juries  in  the 
way  of  instructions,  we  have  not  yet  gone  to 
the  extent  of  reversing  a  Judgment,  otherwise 
free  from  error,  because  of  the  length  of  the 
instructions.  We  are  not  Inclined  to  establish 
a  precedent  of  that  character  in  this  case. 

Finding  no  reversible  error  in  the  record, 
tiie  Judgment  of  the  criminal  court  of  Cook 
county  is  affirmed. 

Judgment  affirmed. 


(233  III.   268) 

BOARD  OP  REVIEW  OF  COOK  COUNTY 
V.  CHICAGO  POLICUNIC. 

(Supreme  Court  of  Illinois.  Feb.  20,  190&  Re- 
hearing Denied  April  9,  1908.) 

Taxation— ExEMPTioHS—PBOPERxr  Dsid  fob 
"Public  Charity." 

A  corporation  for  the  purpose  of  maintain- 
ing a  hospital  and  dispensary,  a  school  of  medi- 
cine and  surgery,  and  a  training  school  for  nnis> 
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es,  which  charges  no  tuition  fee  except  for  the 
postgraduate  course  in  medicine  and  suritery, 
and  then  only  sufficient  in  amount  to  pay  cost 
of  maintenance,  and  which  receives  all  persona 
within  its  capacity  presenting  themselves  for 
treatment,  regardless  of  whether  they  are  able 
to  pay  the  cost  of  their  keeping  and  treatment. 
and  charging  those  only  who  are  able  to  pay,  is 
an  institution  of  public  charity  within  the  stat- 
ute exempting  the  property  of  such  institutiotui 
from  taxation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45.  Taxation,  !§  389-598. 

For  other  definitions,  see  Words  and  Phrases. 
Tol.  6.  p.  5779.] 

CePtlflcate  on  Appeal  by  Auditor  of  Pub- 
lic Accounts  to  Review  Decision  of  Board  of 
Review  of  Cook  County. 

Proceedings  by  the  board  of  review  of  Cook 
county  assessing  the  property  of  the  Chicago 
Policlinic  used  for  hospital  purposes.  From 
Its  decision  the  corporation  appeals,  and  case 
certified  to  this  court  by  the  Auditor  of  Pub- 
lic Accounts.    Decision  set  aside. 

Scott,  Bancroft  &  Stephens,  for  appellant. 
Harry  A.  Lewis,  Co.  Atty.,  and  William  F. 
Struckmann,  for  appellee. 

CARTKR,  J.  This  Is  an  appeal  from  a 
decision  of  the  board  of  review  of  Cook  coun- 
ty asseslng  for  taxation  for  the  year  1907 
certain  real  property  in  the  city  of  Chicago 
used  by  appellant  for  hospital  purposes,  a 
school  of  medicine  and  surgery,  and  a  train- 
ing school  for  nurses.  Appellant,  claiming 
the  property  to  be  exempt  from  taxation,  has 
appealed  from  the  decision  of  the  board  of 
review,  and  the  case  Is  brought  here  on  the 
certificate  of  the  Auditor  of  Public  Accounts. 

The  Chicago  Policlinic  Is  a  corporation  or- 
ganized tmder  the  laws  of  the  state  of  Illinois 
for  the  purpose  of  establishlpg  and  main- 
taining a  hospital  and  dispensary,  a  school 
of  medicine  and  surgery,  and  a  training 
school  for  nurses  In  the  city  of  Chicago;  and 
of  erecting  or  acquiring  the  buildings  neces- 
sary therefor,  and  is  not  for  pecuniary  profit. 
It  was  first  organized  In  1886,  but  was  reor- 
ganized under  Its  present  charter  In  1901.  It 
Is  managed  by  a  board  of  trustees.  No  stock 
Is  Issued,  and  It  pays  no  dividends.  It  main- 
tains and  operates  a  hospital  and  dispensary, 
a  school  of  medicine  and  surgery,  and  a  train- 
ing school  for  nurses  at  Nos.  174  and  176 
East  Chicago  avenue,  Chicago,  occupying  for 
that  purpose  lots  14  and  15,  In  block  18,  of 
Newberry's  addition  to  Chicago,  which  are 
actually  and  exclusively  used  by  appellant 
for  the  purposes  above  indicated,  and  no  part 
is  leased  or  otherwise  used  with  a  view  to 
profit.  In  some  years  It  Is  able  to  pay  for  Its 
own  operation,  and  In  other  years  It  Is  operat- 
ed at  a  loss,  and  the  deficit  Is  made  up  from 
subscriptions  and  donations  from  its  members 
and  others.  During  the  past  year  its  gross 
revenues  from  an  sources  were  $37,591.19  and 
Its  gross  expenses  $38,004.10.  If,  during  any 
year.  Us  receipts  are  greater  than  its  ex- 
penses, the  balance  Is  put  into  improvements. . 


During  the  past  year  It  received  from  dona- 
tions the  sum  of  $6,000,  of  which  $1,000  was 
given  by  its  trustees.  No  part  of  said  amount 
was  donated  by  doctors  or  trustees  who  had 
patients  In  the  hospital.  The  hospital  and 
dispensary  are  open  to  the  general  public 
and  receive  the  sick  and  Injured  of  all  classes, 
colors,  or  creeds.  At  the  dispensary  are 
treated  all  persons  who  present  themselves, 
needing  medical  or  surgical  treatment,  but 
who  are  not  suflJciently  ill- or  Injured  to  be 
placed  in  a  hospital.  No  charge  is  made  for 
services  rendered  in  the  dispensary  nor  by 
the  attending  physician.  Patients  are  requir- 
ed to  pay  10  cents  for  each  dressing  needed, 
if  able,  but  medicine  and  dressings  are  fur- 
nished free  to  all  unable  to  pay.  Many  of 
the  patients  are  emergency  cases  brought 
In  by  the  Chicago  police.  During  the  past 
year  18,600  cases  were  treated  without  charge 
at  the  dispensary,  of  which  55  per  cent,  did 
not  pay  for  either  dressing  or  medicine.  In 
addition  to  this,  842  cases  were  treated  In 
the  hospital  during  the. same  period.  Some 
of  these  latter  come  In  through  the  dispen- 
sary, and  others  are  sent  by  doctors.  All 
persons  presenting  themselves  are  received 
into  the  hospital,  regardless  of  whether  or 
not  they  are  able  to  pay  the  cost  of  their 
keeping  or  treatment ;  the  only  restriction ' 
being  Its  capacity.  When  patients  in  the  hos- 
pital are  able  to  do  so,  they  are  required 
to  pay  for  their  maintenance,  ranging  from 
$8  to  $20  a  week;  the  cost  to  the  hospital 
being  $14.50  a  week  for  each  patient.  The 
charge  for  maintenance  includes  board  and 
lodging  and  the  servlcea  of  a  trained  nurse 
and  house  doctor.  Of  the  842  cases  cared  for 
In  the  hospital,  66  were  treated  absolutely 
free,  650  others  paid  less  than  the  cost  of 
their  maintenance,  and  126  paid  more  than 
they  cost.  Four  of  the  trustees  have  sent 
patients  to  the  hospital  during  the  past  year. 
No  doctor  has  ever  been  refused  permission 
to  send  his  patients  to  the  hospital,  nor  has 
any  patient  ever  been  refused  admission  be- 
cause the  doctor  was  objectionable  to  those 
in  charge  of  appellant  corporation.  There  Is 
no  restriction  as  to  doctors  who  may  send 
patients  to  or  treat  patients  in  the  hospital. 
During  the  past  year  67  doctors  not  members 
of  the  .corporation  have  had  patients  treated 
there.  When  a  doctor  sends  a  patient  there,  he 
may  give  his  services  to  such  patient  free,  or 
make  a  charge ;  but  the  question  of  a  charge, 
and  Its  amoimt,  is  entirely  between  the  pa- 
tlMit  and  his  doctor.  There  is  no  rule  of  the 
Institution  compelling  doctors  connected  with 
It  to  turn  over  fees  received  from  patients 
treated  therein.  None  of  the  trustees,  ofij- 
cers,  or  faculty  of  the  school  receive  any  re- 
muneration, nor  are  they  or  any  of  the  doc- 
tors employed  In' the  hospital  or  dispensary 
paid  by  appellant  for  treatment  rendered  to 
patients  in  the  hospital  or  dispensary.  The 
hospital  and  dispensary  of  the  Policlinic  are 
(operated    in    connection   with    the   training 
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school  for  nurses  and  the  medical  school.  In 
the  training  school  for  nurses,  medicine  and 
anatomy  are  taught,  as  well  as  the  Qare  and 
nursing  of  the  sick.  It  Is  open  to  all  reput- 
table  white  women,  without  regard  to  class 
or  creed.  No  tuition  fee  is  charged.  For  the 
services  which  the  nurses  of  the  training 
school  render  in  the  hospital  they  receive  only 
nominal  compensation,  $3  a  month  for  the 
first  year  nurses  and  $5  a  week  for  the  sec- 
ond and  third  year  nurses.  The  medical 
school  is  a  postgraduate  school,  where  the 
higher  branches  of  medicine  and  surgery 
are  taught,  including  anatomy,  bacteriology, 
physical  diagnosis,  ophthalmology,  otology, 
laryngology,  and  many  other  subjects,  and 
It  Is  open  to  aU  members  of  the  medical  pro- 
fession. A  small  tuition  fee  is  charged;  Its 
amount  being  dependent  on  the  courses  taken, 
but  only  sufficient  to  pay  for  the  cost  of  main- 
tenance. There  were  357  students  in  attend- 
ance at  the  medical  school  during  the  past 
year,  and  31  in  the  nurses'  training  school. 
The  plan  of  the  appellant  is  to  pay  its  ex- 
penses. If  possible,  and  still  give  assistance 
to  as  many  needy  persons  as  it  can  without 
cost  to  them. 

The  only  point  urged  by  counsel  for  appel- 
lee is  that  the  property  of  appellant  is  not 
actually  and  exclusively  used  as  a  public 
charity.  This  case  on  this  question  cannot  be 
distinguished  from  Sisters  of  St  Francis  v. 
Board  of  Review,  231  111.  817,  83  N.  E.  272. 
That  decision  renders  unnecessary  any  fur- 
ther discussion  as  to  whether  the  property 
used  for  hospital  and  dispensary  purposes 
and  a  training  school  for  nurses  is  exempt, 
and  as  appellee  makes  no  point  that  the  prop- 
erty is  used,  in  part,  for  a  school  of  medicine 
and  surgery,  if  tills  were  not  a  public  mat- 
ter we  would  be  justified  in  passing  over, 
without  discussion,  this  hitter  point.  There 
is  nothing  in  the  record  to  show  just  what 
part  of  the  building  is  used  for  that  purpose. 
We  think  it  is  clear,  however,  that  the  nature 
of  the  branches  taught  would  bring  It  within 
that  class  of  Institutions  of  learning  of  a 
higher  grade  than  the  public  schools,  not 
used  with  a  view  to  profit,  and  that  there- 
fore such  part  of  the  building  as  is  used  for 
this  purpose  Is  exempt  on  this  latter  ground. 
Montgomery  v.  Wyman,  130  111.  17,  22  N.  E. 
845;  City  of  Chicago  v.  University  of  Chi- 
cago, 228  111.  605,  81  N.  E.  1188 ;  People  v. 
St  Francis  Xavier  Female  Academy  (111.) 
81  N.  E.  55. 

While  no  point  is  made  In  the  briefs,  some 
thing  is  said  in  the  agreed  state  of  facts  as 
to  patients  from  the  hospital  and  dispensary 
being  used  as  subjects  to  be  treated  at  the 
clinics  in  the  medical  school.  If,  in  order  to 
be  treated  at  the  hospital  or  dispensary,  thesi- 
patients  were  compelled  to  permit  themselvef' 
to  be  used  as  subjects  for  the  clinics,  It  could 
hardly  be  said  that  the  institution  was  a  pub- 
lic charity  free  to  all.  We  assume,  however, 
from  what  we  find  in  the  record,  that  the 


patients  are  not  required,  against  their  will, 
to  be  used  as  such  subjects. 

The  decision  of  the  board  of  review  of  Coolc 
county  will  be  set  aside  and  annulled. 

Decision  set  aside. 


(233  111.  2S» 

CRANE  v.  CHICAGO  &  W.  I.  R.  CO. 

(Supreme  Court  of  Illinois.    Feb.  20,  1908. 

Rehearing  Denied  April  9,  1908.) 

Death — Statutes  —  Constbuction  —  Death 

Outside  State— Right  to  Sue. 

Laws  1863,  p.  97,  §  1,  provides  that  on 
death  by  wrongful  act  the  person  or  corpora- 
tion which  would  have  been  liable  for  the  in- 
jury, if  death  had  not  ensued,  shall  be  liable 
notwithstanding  the  death  of  the  person  injur- 
ed. By  Laws  1903,  p.  217,  a  proviso  was  added 
to  section  2  of  the  former  act,  declaring  that 
no  action  should  be  brought  or  prosecuted  in 
Illinois  to  recover  damages  for  a  death  occor- 
ring  outside  the  state.  Hold,  that  since  the 
cause  of  action,  preserved  after  death,  by  sec- 
tion 1,  was  an  action  for  the  wrongful  act  by 
which  the  death  was  caused,  and  not  an  action 
for  death,  the  proviso  added  by  the  act  of  190& 
should  be  construed  to  prohibit  actions  in  Illi- 
nois only  where  the  act  by  which  the  death 
was  caused  occurred  in  another  state,  and  did 
not  prohibit  an  action  for  a  wrongful  injury  to 
plaintiff's  decedent,  committed  by  a  railroad 
company  in  Illinois,  because  such  act  resulted 
in  the  decedent's  death  in  Indiana. 

Dunn  and  Carter,  33.,  dissenting. 

Appeal  from  Superior  Court,  Cook  County; 
Ben  H.  Smith,  Judge. 

Action  by  Frank  Crane  against  the  Chi- 
cago &  Western  Indiana  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed  and  remanded. 
■  Kruse  &  Peden,  for  appellant  G.  W.  Kret- 
zlnger  and  L.  L.  Smith,  for  appellee. 

FARMER,  J.  This  was  an  action  on  the 
case  commenced  in  the  superior  court  of 
Cool^  county  by  the  appellant  to  recover  dam- 
ages for  the  death  of  his  intestate,  William 
Ifrank,  against  appellee,  as  the  owner  and 
lessor  of  the  Chicago  &  Western  Indiana  Rail- 
road, which  railroad  runs  through  the  vil- 
lage of  Burnham,  in  Cook  county,  and  in 
which  village  William  Frank  resided  with 
his  father,  Frederick  Frank. 

It  appears  from  the  evidence  that  on  the 
evening  of  January  3,  1904,  Frederick  Frank 
and  his  sons,  Robert  and  William,  who  were 
of  the  respective  ages  of  10  and  12  years, 
were  riding  in  a  milk  wagon  drawn  by  one 
liorse,  upon  Center  street,  in  said  village,  and 
IS  the  father  drove  upon  appellee's  railroad 
track,  which  intersects  said  Center  street,  the 
vehicle  in  which  they  were  riding  was  run 
over  by  a  passenger  train  of  the  Chicago, 
Indianapolis  &  Louisville  Railway  Company, 
the  lessee  of  said  railroad,  which  passenger 
train  was  running  at  a  high  rate  of  speed, 
'(obert  Frank  was  not  seriously  injured. 
l-''rederick  Frank  died  on  the  following  mom- 
'ug  from  injuries  received  by  him  at  the 
Ime  of  the  collision,  and  William  Frank  was 
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removed  a  few  mllea  from  the  place  of  acci- 
dent to  a  hospital  Bltnated  in  the  city  of 
Hammond,  in  the  state  of  Indiana,  where  he 
died  on  January  23,  1904,  from  the  effect  of 
Injuries  received  hy  him  at  the  time  of  the 
accident 

The  declaration  contained  six  counts,  each 
of  which  averred  William  Frank  was  injured 
through  the  negligence  of  appellee's  lessee 
railroad  company  within  the  limits  of  the 
state  of  IIHnois,  from  the  effect  of  which  In- 
jury he  died,  but  neither  of  said  counts  aver- 
red he  died  outside  the  limits  of  the  state 
of  IlllnolB.  The  general  issue  was  filed,  and 
at  the  close  of  all  the  evidence  the  appellee 
moved  the  court  to  instruct  the  Jury  to  find 
the  defendant  not  guilty.  The  grounds  upon 
which  the  defendant  aslied  the  Instruction  di- 
recting a  verdict  in  its  favor  were,  that  un- 
der the  amendment  of  1903  (Laws  1903,  p. 
217)  to  the  act  entitled  "An  act  requiring 
compensation  for  causing  death  by  wrong- 
ful act,  neglect  or  default,"  there  could  be 
no  recovery,  because  it  appeared  from  the 
evidence  the  death  of  plaintiff's  intestate  oc- 
curred outside  of  the  state  of  Illinois.  The 
court  construed  the  said  amendment  to  pro- 
hibit a  recovery  in  this  state  because  the 
death  occurred  in  another  state,  and  gave  the 
instruction.  The  Jury  accordingly  returned 
a  verdict  for  defendant,  upon  which  the  court 
rendered  Judgment,  and  the  plaintiff  has 
prosecuted  an  appeal  direct  to  this  court,  and 
has  urged  as  grounds  of  reversal  the  follow- 
ing reasons:  First,  that  the  question  wheth- 
er the  appellant  could  maintain  an  action  in 
this  state  for  the  death  of  his  intestate  should 
have  been  raised  by  a  plea  in  abatement;' 
second,  that  section  2  of  the  act  above  refer- 
red to  should  be  so  construed  as  to  permit  a 
recovery  in  the  courts  of  this  state  where  the 
injury  or  wrongful  act  from  which  death  re- 
sulted occurred  In  this  state,  although  the 
party  Injured  died,  from  the  effect  of  such 
injury,  outside  the  limits  of  this  state;  and, 
tiilrd,  that  nnless  said  section  of  the  stat- 
ute la  so  construed,  that  section  of  the  stat- 
ute Is  In  conflict  with  the  Constitution  of 
this  state  and  the  Constitution  of  the  United 
States,  in  this:  that  it  is  class  legislation. 
From  the  view  we  take  of  this  case  It  will 
only  be  necessary  to  consider  the  second  con- 
tention of  appellant. 

Our  statute  entitled  "An  act  requiring  com- 
pensation for  causing  death  by  wrongful  act, 
neglect  or  default,"  was  adopted  in  1853. 
Laffs  1853,  p.  97.  Secticm  1  of  the  act  reads 
as  follows:  "Whenever  the  death  of  a  per- 
son shall  be  caused  by  wrongful  act,  neglect 
or  default,  and  the  act,  neglect  or  default  is 
such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  ac- 
tion and  recover  damages  in  respect  thereof, 
then  and  in  every  such  case  the  person  who 
or  company  or  corporation  which  would  have 
tiecn  liable  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages  notwithstand- 


ing the  death  of  the  person  Injared."  Sec- 
tion 2  directs  In  whose  name  and  for  whose 
benefit  the  action  shall  be  brought,  and  fixes 
a  limit  of  time  in  which  the  suit  shall  be 
commenced  and  the  maximum  amount  that 
can  he  recovered.  By  an  amendment  the 
Legislature,  In  1903,  added  a  proviso  to  said 
section  2,  part  of  which  reads  as  follows: 
"Provided  further,  that  no  action  shall  be 
brought  or  prosecuted  In  this  state  to  re- 
cover damages  for  a  death  occurring  outside 
of  this  state;"  and  it  is  the  construction  of 
this  language  in  the  amendment  of  1903  that 
la  here  involved. 

If  the  death  were  held  to  be  the  cause  of 
action,  then  the  amendment  would  have  to  be 
construed  as  intended  to  prohibit  the  bring- 
ing of  a  suit  In  this  state  If  the  death  oc- 
curred in  another  state,  although  the  unlaw- 
ful act  which  caused  the  injury  that  resulted 
in  the  death  may  have  occurred  in  this  state. 
But  the  death  is  not  made  the  cause  of  ac- 
tion by  our  statute.  At  the  common  law  no 
action  could  be  maintained  against  any  per- 
son or  corporation  causing  the  death  of  anoth- 
er by  wrongful  act,  neglect,  or  default  Our 
statute  authorizing  the  maintenance  of  such 
an  action  was  adopted  in  1853,  and  the  first 
section  of  It  has  never  t)een  altered  or  amend- 
ed. By  that  section  It  Is  not  the  death,  but 
the  wrongful  act  n^lect  or  default  which 
causes  the  deatli,  that  constitutes  tlie  cause 
of  action.  This  was  so  held  In  Holton  v. 
Daly,  106  111.  131,  where  it  was  said  (page 
187):  "The  cause  of  action  is  plainly  the 
wrongful  act,  neglect  or  default  causing  death 
and  not  merely  the  death  itself.  Damages  are 
recoverable,  not  for  the  killing,  but,  as  was 
observed  by  Oomstock,  J.,  In  Dibble  v.  New 
York  &  Erie  Haiiroad  Co.,  25  Barb.  (N.  Y.)  183, 
as  quoted  by  him  in  his  dissent  In  Whitf  ord  v. 
Panama  Railroad  Co.,  23  N.  Y.  486,  'notwith- 
standing or  in  spite  of  the  death  which  ensues. 
The  statute  recognizes  but  one  cause  of  suit 
and  that  is  the  wrong  done,  irreiq>ective  of  its 
consequences.'"  An  injury  resulting  from 
the  wrongful  act,  neglect  or  default  of  an- 
other gives  the  Injured  party,  if  he  survives, 
a  Tight  of  action,  and,  if  be  dies,  this  right 
of  action  survives  to  his  personal  representa- 
tives under  the  statute.  In  either  case  the 
cause  of  action  Is  the  same.  But  in  whose 
name  and  for  whose  benefit  the  action  shall 
be  brought  depends  upon  whether  the  injury 
resulted  in  death,  as  may  also  the  amoimt  of 
recovery. 

We  are  of  opinion  the  proviso  to  section  2, 
from  which  we  have  quoted,  was  Intended 
to  be  considered  In  connection  with  section 
1  of  the  act  of  which  it  forms  a  part  and 
when  so  considered  It  must  be  construed  to 
mean  that  no  action  shall  be  brought  in  this 
state  to  recover  damages  for  a  death  where 
the  wrongful  act  neglect,  or  default  causing 
the  death  occurred  outside  of  this  state.  To 
construe  said  proviso  to  mean  that  notwith- 
standing the  wrongful  act  that  caused  the 
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deatb  occurred  in  this  state,  If  the  Injured 
party  was  removed  to  another  state  before 
death  resulted  and  there  died  from  such  in- 
juries, no  action  could  be  maintained  in  this 
state,  would  appear  so  absurd  and  contrary 
to  the  ends  of  Justice  that  such  construction 
should  not  l>e  placed  upon  the  language  used 
unless  it  is  so  plain  and  unambiguous  tliat  It 
will  admit  of  no  other  rational  construction. 
In  People  t.  City  of  Chicago,  162  III.  646,  38 
N.  E.  744,  the  rules  by  which  courts  should 
be  governed  in  Interpreting  statute  were  dis- 
cussed, and  numerous  authorities  cited  on 
the  subject  It  was  there  said  (page  552  of 
162  111.,  page  746  of  38  N.  E.):  "When  the 
literal  oiforcement  of  a  statute  would  result 
in  great  inconvenience  and  cause  great  injus- 
tice and  lead  to  consequences  which  are  ab- 
surd and  which  the  Legislature  could  not  have 
contemplated,  the  courts  are  bound  to  pre- 
sume that  such  consequences  were  not  intend- 
ed and  adopt  a  construction  which  will  pro- 
mote the  ends  of  Justice  and  avoid  the  ab- 
surdity." 

In  this  case  the  appellant's  intestate  was 
injured  by  the  wrongful  act  of  the  appellee's 
lessee  in  this  state,  for  whose  wrongful' act 
the  appellee  is  responsible.  William  Frank 
was  taken  to  a  hospital  Just  across  the  state 
line,  and  died  In  the  state  of  Indiana.  Had 
he  returned  to  this  state  and  there  died,  it 
must  be  conceded  his  personal  representa- 
tives could  maiutaln  this  action.  While  the 
action  could  only  be  maintained  in  case  of 
the  death  of  William  Frank,  the  wrongful 
act  of  the  appellee's  lessee,  and  not  the  death 
resnitiug  from  such  act  is  the  foundation  of 
the  action.  We  think  it  obvious  that  the  ob- 
ject of  the  Legislature  In  passing  the  provi- 
sion of  section  2,  above  referred  to,  was  to 
prevent  the  bringing  of  actions'  in  the  courts 
of  this  state  to  recover  damages  for  pep- 
aonal  injuries  resulting  in  death  where  the 
wrongful  act  causing  it  occurred  outside  of 
the  limits  of  this  state,  and  not  to  prevent 
the  bringing  of  actions  to  recover  damages 
for  personal  injuries  where  the  wrongful  act, 
neglect,  or  default  took  place  In  this  state, 
although  the  deatb  occurred  outside  of  the 
state. 

We  are  therefore  of  the  opinion  the  su- 
perior court  erred  In  directing  a  verdict  in 
favor  of  appellee,  and  the  Judgment  will  be 
reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

DUNN,  J.  (dissenting).  I  concur  in  the 
reversal  of  the  Judgment,  but  not  in  the  opin- 
ion of  the  court.  In  my  Judgment  the  provi- 
so In  the  act  of  1903,  so  far  as  it  prohibits 
the  bringing  of  an  action  for  a  death  oc- 
curring outside  of  this  state,  is  unconstitu- 
tional. In  classifying  cases  in  which  dam- 
ages may  or  may  not  be  recovered  for  wrong- 
ful or  negligent  acts  causing  death,  the 
basis  of  the  division  should  have  some  ref- 


erence to  the  character  of  the  act,  the  rela- 
tion between  the  deceased  and  the  party 
causing  his  deatb,  the  relation  between  the 
deceased  and  those  to  whom  compensation 
is  to  be  made,  or  some  other  circumstance 
affecting  the  Justice  or  reasonableness  of  re- 
quiring compensation.  The  place  where  death 
occurs  is  a  mere  incident.  It  has  no  reason- 
able connection  with  the  question  of  the  Jus- 
tice of  requiring  compensation.  "The  length 
of  time  a  physician  has  practiced  and  the 
skill  acquired  by  experience  may  furnish  a 
basis  for  classification  (Williams  v.  People, 
121  111.  84,  11  N.  E.  881),  but  the  place  where 
such  physician  has  resided  and  practiced  his 
profession  cannot  furnish  such  basis,  and  is 
an  arbitrary  discrimination  making  an  en- 
actment based  upon  it  void.  State  ▼.  Pen- 
noyer,  65  N.  H.  113,  18  Atl.  878."  In  re  Day, 
181  111.  73,  54  N.  E.  C4C,  50  L.  R.  A.  519. 
"Every  citizen  has  an  equal  right  with  every 
other  to  resort  to  the  courts  of  Justice  for 
the  settlement  and  enforcement  of  his  rights, 
and  it  is  true  that  a  discrimination  between 
different  classes  of  litigants,  which  is  merely 
arbitrary  in  its  nature,  is  a  denial  of  that 
right  and  of  the  equal  protection  of  the  law." 
S.initary  District  v.  Bernstein,  175  IlL  215, 
51  N.  E.  720. 

At  common  law  no  right  of  action  existed 
for  the  recovery  of  damages  resulting  from 
the  death  of  a  person  caused  by  another's 
negligent  or  vrrongful  act.  The  act  of  1853 
gave  such  right  of  action,  and  its  subject- 
matter  was  only  wrongful  acts,  neglects,  or 
defaults  occurring  within  this  state  and  caus- 
ing death.  It  could  not  have  included  mat- 
ters occurring  outside  the  state,  because  the 
Legislature  has  no  authority  over  the  con- 
duct of  Individuals  outside  the  state,  and  its 
acts  have  no  extraterritorial  effect.  It  is 
the  wrongful  act,  neglect  or  default  which 
constitutes  the  cause  of  action,  and  to  con- 
stitute a  cause  of  action  under  section  1-  of 
the  statute  It  must  have  occurred  in  this 
state.  The  proviso  In  section  2  inust  be 
read  in  connection  with  section  1,  and  its 
object  Is  to  limit  the  cases  in  which  a  catise 
of  action  is  given  by  that  section.  In  terms, 
section  1  gives  the  action  for  damages  "when- 
ever the  death  of  a  person  shall  be  caused 
by  wrongful  act,  neglect  or  default"'  occur- 
ring within  this  state.  The  proviso,  how- 
ever, limits  the  universality  of  section  1  by 
confining  the  cause  of  action  given  to  cases 
where  the  death  Itself  also  occurs  within 
this  state. 

If  the  proviso,  in  accordance  with  the 
general  rule  of  construction,  is  to  be  con- 
fined to  the  subject-matter  of  the  enactment 
then  it  applies  only  to  the  acts  or  omissions 
mentioned  in  section  1,  occurring  within  this 
state  and  causing  death.  If  it  is  to  be  re- 
garded as  an  Independent  enactment,  then 
it  applies  only  to  deaths  occurring  outside 
the  state,  and  prohibits  the  courts  of  the 
state  from  taking  cognizance  of  an  action 
for  any  such  death,  whether  the  wrongful 
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or  negligent  act  occurred  within  this  state 
or  out  of  It.  In  either  case  it  to  the  place 
of  death,  and  not  of  Injury,  which  deter- 
mines the  existence,  or  nonexistence  of  a 
right  of  action.  The  words  are  plain  and 
unambiguous.  If  the  Legislature  intended 
to  deny  the  right  to  bring  an  action  for  any 
death  occurring  outside  the  state,  more  apt 
words  for  that  purpose  could  not  have  been 
chosen.  The  Intent  is  obvious.  It  was  to 
make  the  test  of  the  right  of  action  whether 
death  occurred  within  or  without  the  state. 
The  court  ought  not  to  Impute  a  different 
intent  which  the  words  used  do  not  express. 

"Where  a  law  is  plain  and  unambiguous, 
whether  it  be  expressed  In  general  or  limited 
terms,  the  Legislature  should  be  intended  to 
mean  what  they  have  plainly  expressed,  and 
consequently  no  room,  is  left  for  construc- 
tion. Possible,  or  even  probable,  meanings, 
when  one  is  plainly  declared  in  the  instru- 
ment Itself,  the  courts  are  not  at  liberty  to 
search  for  elsewhere."  Cooley's  Const.  Ltm. 
55,  and  cases  cited  in  note. 

"It  is  not  allowable  to  interpret  what  has 
no  need  of  Interpretation,  and,  when  the 
words  have  a  definite  and  precise  meaning, 
to  go  elsewhere  In  search  of  conjecture  in  or- 
der to  restrict  or  extend  the  meaning.  Stat- 
utes and  contracts  should  be  read  and  under- 
stood according  to  the  natural  and  most 
obvious  import  of  the  language,  without  re- 
Borting  to  subtle  and  forced  construction  for 
the  purpose  of  either  limiting  or  extending 
their  operation.  »  •  *  The  question  in 
this  and  other  cases  of  construction  of  writ- 
ten Instruments  Is  not  what  was  the  intention 
of  the  parties,  but  what  is  the  meaning  of 
the  words  they  have  used."  City  of  Beards- 
town  V.  City  of  Virginia.  76  111.  34. 

It  is  a  well-recognized  rule  of  construction 
of  a  statute  that,  "where  the  object  of  the 
Legislature  is  ptjiin  and  the  words  of  the 
act  unequivocal,  courts  ought  to  adopt  such 
a  construction  as  will  best  effectuate  the  in- 
tention of  the  Legislature,  but  they  must  not, 
even  in  order  to  give  effect  to  what  they 
may  suppose  to  be  the  intention  of  the  Legis- 
lature, put  upon  the  provision  of  a  statute 
a  construction  not  supported  by  the  words, 
even  though  the  consequences  should  be  to 
defeat  the  object  of  the  act.  Dwarrls  on 
Statutes,  702.;  Smith's  Com.  830,  S  714.  The 
attest  course  in  all  cases  where  the  inten- 
tion of  the  Legislature  la  brought  in  ques- 
tion is  to  adhere  to  the  words  of  the  statute, 
construing  them  according  to  their  nature 
and  import.  In  the  order  in  which  they  stand 
in  the  act,  rather  than  to  enter  upon  an  In- 
.  qnlry  as  to  the  supposed  intention.  Smith's 
Com.  8.30,  §  715."  Frye  v.  Chicago,  Burl- 
higton  &  Quincy  Railroad  Co.,  73  111.  399. 

"The  primary  and  general  rule  of  statu- 
tory construction  is  that  the  Intent  of  the 
lawmaker  is  to  be  found  in  the  language  that 
he  has  used.  He  Is  presumed  to  know  the 
meaning  of  words  and  the  rules  of  grammar. 
The  courts  have  no  function  of  legislation, 
84N.B.— 15 


and  sitnply  seek  to  ascertain  the  will  of  the 
legislator.  It  is  true,  there  are  cases  In 
which  the  letter  of  the  statute  is  not  deemed 
controlling;  but  the  cases  are  few  and  ex- 
ceptional, and  only  arise  when  there  are 
cogent  reasons  for  believing  that  the  letter 
does  not  fully  and  accurately  disclose  the 
intent  No  mere  omission,  no  mere  failure 
to  provide  for  contingencies  which  It  may 
seem  wise  to  have  specifically  provided  for, 
Justify  any  Judicial  addition  to  the  language 
of  the  -statute."  United  States  v.  Golden- 
berg,  168  B.  S.  95,  18  Sup.  Ct  3,  42  L.  Ed. 
394. 

In  this  case  the  Legislature  has  specifically 
provided  that  no  action  shall  be  brought  for 
a  death  occurring  outside  the  state,  and  is 
presumed  to  know  the  meaning  of  the  words. 
The  language  is  unambiguous.  "The  prov- 
ince of  construction  lies  wholly  within  the 
domain  of  ambiguity."  The  court  ought  not 
to  add  words  which  shall  make  the  place 
of  injury,  Instead  of  death,  the  test  of  the 
right  to  maintain  the  suit.  The  right  of  ac- 
tion in  such  cases  existed  under  the  statute 
before  the  amendment  of  1903.  That  part  of 
the  amendment  prohibiting  the  bringing  of 
salts  In  cases  where  the  death  occurred  out- 
side the  state,  being  in  violation  of  the  Con- 
stitution, did  not  affect  the  right  to  sue, 
theretofore  existing. 

CAETEK,  J.  I  concur  in  the  views  ex- 
pressed In  the  dissenting  opinion  of  DUNN,  J. 


(233  lU.  29») 
ZOLNOWSKI  V.  ILLINOIS  STEEL  CO. 
(Supreme  Court  of  Illinois.     Feb.  20,  1908. 
Rehearing  Denied  April  10,  1908.) 

1.  Bbkob— Review  of  Decisions  or  Iktebue- 
DiATB  CotJBTS— Questions  Reviewable. 

Where  a  judgment  is  reversed  in  the  Ap- 
pellate Court  as  a  result  of  such  court  finding 
the  facts  different  from  the  trial  court,  the  only 
question  reviewable  in  the  Supreme  Court  is 
whether  the  Appellate  Court  erred  in  applying 
the  law  to  the  facts. 

2.  Sake  —  Statctobt  Pbovisions  —  Keteo- 
spective  Opebation. 

Laws  1907,  p.  468,  t  120,  authorizing  a  re- 
view by  the  Supreme  Court  of  a  determination 
of  the  Appellate  Court  upon  controverted  ques- 
tions of  fact,  cannot  be  applied,  even  if  valid,  to 
judgments  of  the  Appellate  Court  rendered  be- 
fore the  act  went  into  effect. ' 

3.  Constitutional  Law— Equal  PBOTEcnoir 
OF  the  Laws— Gbants  of  Special  Pbivi- 
leges— Remedy  by  Appeal. 

Laws  1907,  p.  468,  §  120,  authorizing  re- 
view by  the  Supreme  Court  of  decision  of  the 
Appellate  Court,  where  judgment  for  appellee  is 
reversed  on  controverted  questions  of  tact,  but 
not  authorizing  such  a  review  to  the  appellant 
under  the  same  circumstancee,  is  in  violation  of 
Const,  art.  4,  {  22,  guaranteeing  equal  protec- 
tion of  the  laws,  and  prohibiting  special  priv- 
ileges, and  article  2,  §  19,  declaring  that  every 
one  ought  to  find  a  certain  remedy  in  the  laws 
for  all  injuries  which  he  may  sustain. 

Error  to  Appellate  Court,  First  District,  on 
Appeal  from  Superior  Court,  Cook  County; 
M.  Eavanagb,  Judge. 
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Action  by  John  Zolnowskl  against  tbe  Illi- 
nolB  Steel  Company.  From  a  Judgment  of 
the  Appellate  Court  reversing  a  Judgment  for 
plaintiff,  plaintiff  brings  error.    Affirmed. 

See  118  111.  App.  209. 

Pease,  Slncetanka  &  Palliey,  for  plaintiff  In 
error.  Knapp,  Haynie  &  Campbell  and  Wil- 
liam Beye^  for  defendant  in  error. 

PER  CURIAM.  This  writ  of  error  la  sued 
out  to  bring  up  for  review  a  Judgment  of  the 
Appellate  Court  for  the  First  District,  revers- 
ing, with  a  finding  of  facts,  a  Judgment  of 
the  superior  court  of  Cook  County.  The 
cause  was  finally  determined  in  the  Appellate 
Court  in  March,  1905.  This  writ  of  error 
was  sued  out  August  29,  1907.  The  plaintiff 
In  error  recovered  a  Judgment  In  case  for 
personal  injuries  for  $12,000  In  the  superior 
court.  In  reversing  the  Judgment  the  Appel- 
late Court  made  the  following  finding  of 
facts,  which  was  Incorporated  in  its  final 
Judgment:  "The  court  finds  in  this  case,  as 
a  fact,  that  the  appellant  was  not  guilty  of 
negligence  which  either  caused  or  contribut- 
ed to  the  Injury  of  appellee  for  which  his 
Judgment  in  this  case  was  recovered." 

The  errors  assigned  in  this  court  which  are 
urged  in  the  brief  relate  to  questions  of  fact, 
ivhicb  are  conclusively  settled  by  the  Judg- 
<aent  of  the  Appellate  Court.  No  question 
of  law  is  made  as  to  tbe  application  of  the 
law  to  the  facts  as  found.  When  the  Appel- 
late Conrt  reverses  a  Judgment  as  a  result 
of  finding  the  facts  different  from  the  trial 
court,  the  only  question  reviewable  In  this 
court  is  whether  the  Appellate  Court  erred  In 
applying  the  law  to  the  facts.  People  v. 
Smith,  206  IlL  31,  69  N.  B.  810,  and  cases 
there  cited. 

This  writ  of  error  w.as  manifestly  sued  out 
after  the  new  practice  act  went  Into  effect, 
for  the  purpose  of  securing  a  review  of  the 
facts  by  this  court  under  section  120  of  said 
act  Laws  1907,  p.  46a  Since  the  writ  was 
sued  out  in  this  case  the  section  of  the  new 
practice  act  above  referred  to  has  been  held 
by  this  court  unconstitutional  and  void. 
Hecker  v.  Illinois  Central  Railroad  Co.  (111.) 
83  N.  B.  456.  It  Is  also  held  that.  If  valid, 
this  section  of  the  new  practice  act  could  not 
be  applied  to  Judgments  of  the  Appellate 
Court  rendered  before  the  act  went  Into  ef- 
fect Jones  V.  Chicago,  Rock  Island  &  Pa- 
cific Railroad  Co.  (111.)  83  N.  B.  216.  Under 
these  decisions  there  is  no  question  open  for 
consideration  in  this  court  The  Judgment 
of  the  Appellate  Court  is  affirmed. 

Judgm^it  affirmed. 


(233  ni.  218) 

DAT  V.  WRIGHT. 

(Supreme  Court  of  Illinois.    Feb.  20.  1908. 

Rehearing  Denied  April  9,  1908.) 

1,   ATTORNET   and    Cr.IENT  —   CONVKTAHOB   TO 
AlTOBNET — BnBDEN   OF  PBOOF. 

On  a  bill  against  an  attorney  by  a  former 
client  to  set  aside  a  conveyance  to  him,  on  thv 


theory  It  was  made  in  trnst  tbe  burden  is  upon 
tbe  attorney  to  show  that  the  conveyance  was 
absolute,  and  that  tbe  transaction  was  a  fair 
one. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client  58  250-203.] 

2.  Same— EviDEHCE— Sufficiency. 

Evidence  on  a  bill  against  an  attorney  of  a 
former  client  to  set  aside  a  conveyance  to  him 
on  the  theory  it  was  made  in  trust,  held  to  show 
that  the  conveyance  was  absolute,  and  that  the 
transaction  was  fair. 

3.  Appeai,  —  Review— Decbee  —  Ck>i«oi.osivE- 

NESS. 

Where  the  evidence  is  conflicting,  and  the 
chancellor  has  confirmed  the  master's  flndinic. 
the  Supreme  Court  will  not  disturb  the  decree. 
unless  it  is  clearly  against  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {§  4015-4018.] 

Appeal  from  Circuit  Court, .  Champaign 
County ;   Solon  Phllbrfck,  Judge. 

Bill  by  Susan  C.  Day  against  Royal  Wright 
to  cancel  a  deed,  defendant  filing  a  cross-bill. 
From  a  decree  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

H.  T.  Aspem  and  Savage  &  Woods,  for  ap- 
pellant   F.  M.  &  H.  L  Green,  for  appellee. 

HAND,  0.  J.  This  was  a  bill  in  chancery 
filed  by  Susan  C.  Day,  tbe  appellant,  against 
Royal  Wright,  tbe  appellee,  in  the  circuit 
court  of  Champaign  county,  to  set  aside  a 
certain  warranty  deed  bearing  date  February 
12,  1903,  whereby  the  appellant  on  that  day 
conveyed  certain  premises  situated  in  tbe  city 
of  Urbana,  in  said  county,  to  said  Royal 
Wright  and  for  an  accounting.  Tbe  appellee 
answered  said  bill,  and  filed  a  cross-bill  asking 
that  the  title  to  said  premises  l>e  confirmed 
In  blm  in  fee  simple.  The  appellant  answered 
the  cross-bin,  and  replications  having  been 
filed,  the  case  was  referred  to  the  master  In 
chancery  to  take  tbe  evidence  and  report  his 
conclusions  as  to  the  law  and  the  facts.  The 
master  filed  a  report,  In  which  he  found  that 
said  deed  was  an  absolute  conveyance  of  the 
fee  of  said  premises  to  the  appellee,  and 
recommended  that  the  original  bill  l>e  dis- 
missed, and  that  tbe  prayer  of  the  cross-bill 
be  granted,  and  tbe  court,  after  overruling  ex- 
ceptions to  said  report,  entered  a  decree  in 
accordance  with  the  recommendations  of  the 
master,  and  tbe  appellant  has  brought  tbe 
record  to  this  court  for  review  by  appeal. 

It  appears  from  the  pleadings,  evidence,  and 
master's  report  that  In  tbe  year  1896  the 
father  of  appellant  conveyed  to  her  his  entire 
estate,  which  was  of  tbe  value  of  something 
like  $25,000;  that  in  part  It  consisted  of  a 
mill  property  located  in  tbe  city  of  Urbana; 
that  shortly  after  said  conveyance  was  made 
to  the  appellant  by  her  father  she  retained  tbe 
appellee,  who  was  a  practicing  lawyer  at  that 
time  In  the  city  of  Urbana,  to  represent  her, 
and  to  assist  her  In  managing  her  business: 
that  In  the  year  1900  tbe  mill  was  destroyed 
by  fire,  and  after  some  litigation  with  the 
companies  that  were  carrying  insurance  on 
said  mill  a  compromise  was  effected  with  said 
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insurance  companies  whereby  appellee  col- 
lected from  said  companies  the  smn  of  $6,021.- 
88  for  appellant,  and  under  her  direction  the 
same  was  paid  ont  by.  appellee  to  the  cred- 
itors of  appellant;  that  subsequently  the 
father  of  api)eilant  flled  a  bill  against  her  to 
set  aside  the  conveyance  whereby  be  had  con- 
veyed his  property  to  appellant,  and  there- 
after a  conservator  was  appointed  for  the 
father  of  the  appellant,  and  such  conservator 
flled  a  bin  to  set  aside  the  conveyance  by  the 
appellant's  father  to  ber.  The  appellee  rep- 
resented the  appellant  in  that  UtigaUon,  and 
through  his  efforts  both  of  said  bills  were 
dismissed,  and  the  title  of  appellant  to  the 
property  which  was  conveyed  to  her  by  her 
father  was  confirmed  in  her.  Thereafter  the 
appellant  became  Involved  in  litigation  with  a 
doctor  by  the  name  of  Nichols,  who  resided  in 
Crbona,  who  claimed  that  the  appellant  was 
his  common-law  wife,  and  the  appellee  repre- 
sented the  apiiellant  in  that  litigation,  in  con- 
nection with  one  Babcock,  and  through  their 
efforts  the  appellant  was  successful  and  Nich- 
ols was  defeated.  Thereafter  the  appellant 
was  indicted  in  the  circuit  court  of  Champaign 
county,  and  through  the  efforts  of  the  appellee 
and  Babcoclc  the  indictment  was  quashed  and 
the  appellant  discharged.  The  appellant  was 
without  ready  money,  and  being  Involved  in 
liUgation,  In  the  month  of  February,  1903,  she 
executed  and  delivered  to  the  appellee  two  war- 
ranty deeds,  one  to  the  lots  upon  which  the 
mill  had  formerly  stood,  which  had  a  frontage 
of  90  feet  upon  Race  street,  in  the  city  of 
Urbana,  and  will  be  referred  to  In  this  opinion 
as  the  mill  property,  and  the  other  to  all 
the  real  property  which  she  owned  other  than 
the  mill  property; 

It  Is  conceded  by  both  parties  that  the  prop- 
erty other  than  the  mill  property  was  conveyed 
to  the  appellee  in  trust  for  the  benefit  of  the 
appellant,  and  that  property  Is  not  tn  con- 
troversy in  this  suit.  As  to  the  mill  property, 
it  is  contended  by  the  appellant  that  she  con- 
veyed that. property  to  the  appellee  in  trust, 
while  It  Is  contended  by  the  appellee  that  the 
mill  property  was  conveyed  to  him  absolutely 
and  in  payment  of  his  fees.  The  appellant 
concedes  that  the  appellee  has  the  right  to 
hold  the  mill  property  as  security  for  his  fees, 
while  the  appellee  contends  he  is  the  absolute 
owner  of  said  property. 

The  evidence  is  conflicting  as  to  what  the 
understanding  was  between  the  appellant  and 
the  appellee  at, the  time  the  mill  property  was 
conveyed  to  the  appellee.  The  appellant  and 
the  appellee  contradict  each  other  upon  every 
material  point  In  the  case,  and  each  is  cor- 
roborated more  or  less  by  other  witnesses  who 
testified,  and  by  facts  and  circumstances 
piovea  before  the  master.  The  appellant  con- 
tends, as  the  relation  of  attorney  and  client 
existed  between  the  parties  to  said  conveyance 
at  the  time  it  was  made,  the  burden  of  proof  is 


upcm  the  appellee  to  show  that  the  deed  to  the 
mill  property  from  appellant  to  appellee  was 
an  absolute  conveyance,  and  that  the  trans- 
action was  a  fair  one  between  attorney  and 
client,  and  we  think  such  is  the  law.  Con- 
ceding, however,  that  the  burden  of  proof  is 
upon  the  appellee,  we  think  he  has  established 
satisfactorily  that  the  conveyance  to  him  of 
the  mill  property  was  an  absolute  convey- 
ance, and  that  the  transaction  was  a  fair  one 
as  between  the  appellee  and  his  client,  the 
appellant  The  appellee  had  represented  the 
appellant  for  a  number  of  years.  She  had  a 
great  deal  of  litigation,  and  was  likely  to  have 
more  at  the  time  the  deed  was  made.  She 
had  no  money.  The  mill  property  was  unpro- 
ductive, and,  according  to  the  weight  of  the 
evidence,  at  the  time  the  deed  was  made  was 
not  worth  to  exceed  $4,000,  and  that  was  the 
amount  of  the  appellee's  fees.  Three  reput- 
able lawyers  testified  that  his  services  were 
worth  much  more.  Had  there  been  no  ad- 
vance In  the  price  of  said  mill  property  sub- 
sequent to  said  conveyance,  we  do  not  think 
any  one  would  have  thought  the  transaction 
between  the  appellant  and  the  appellee,  where- 
by the  appellant  conveyed  to  the  appellee  said 
mill  property  In  full  satisfaction  for  the 
amount  which  she  owed  him  for  legal  services, 
was  not  a  fair  transaction  between  appellant 
and  appellee.  The  mill  property,  after  the 
same  was  conv^ed  to  appellee,,  soon  ad- 
vanced In  price,  and  appellee  sold  33  feet 
thereof  the  next  year  for  something  over  $70 
per  front  foot.  Subsequent  to  that  sale  the 
appellant  took  the  position  that  the  mill  prop- 
erty was  not  conveyed  absolutely  to  the  ap- 
pellee, and  that  she  was~  the  equitable  owner 
thereof.  The  appellee  thereupon,  as  he  says, 
to  avoid  litigation  with  an  old  client,  offered 
to  convey  the  57  feet  which  he  still  held  to 
appellant,  and  to  account  to  ber  for  the  pro- 
ceeds of  the  33  feet  which  he  had  sold,  If  she 
would  pay  him  his  fees  of  $4,000.  This  she 
declined  to  do,  and  claimed  his  fees  were  ex- 
cessive, and  commenced  this  suit. 

We  have  gone  through  this  record  carefully, 
and  are  of  the  opinion  that  the  evidence  shows 
that  the  mill  property  was  transferred  to  the 
appellee  absolutely  by  the  appellant  In  pay- 
ment of  his  fees,  and  that  the  court  did  not 
err  in  dismissing  appellant's  bill  and  granting 
to  appellee  the  relief  prayed  for  in  his  cross- 
bill. Where  the  evidence  is  conflicting,  and 
the  chancellor  has  confirmed  the  finding  of  the 
master,  this  court  will  not  disturb  the  decree, 
unless  it  is  clearly  and  manifestly  against  the 
weight  of  the  evidence.  Siegel  ^  Andrews  & 
Co.,  181  111.  850,  54  N.  B.  1008;  Junction  Min- 
ing Co.  V.  Springfield  Junction  Coal  Co.,  222 
111.  600,  78  N.  B.  902;  Champion  v.  McCarthy, 
228  III.  87,  81  N.  B.  808. 

Finding  no  reversible  «ror  In  this  record, 
the  decree  of  the  circuit  court  will  be  affirmed. 

Decree  afilrmed. 
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(2»  lU.  192) 

FRANCIS  BEIDLER  &  CO.  v.  HUTCHIN- 
SON. 

(Supreme  Court  of  Illinois.    Feb.  20,  1908. 
Rehearing  Denied  AprU  9,  1908.) 

1.  Mechanic's    Lien— Notice— Timb—Deliv- 

EBT    OF    MaTEBIAI.  —  STATUTES  —  CONSTBOO- 
TlUN, 

Mechanic's  Lien  Law  1903,  p.  233.  §  7, 
provides  that  no  lien  shall  be  defeated  because 
of  lack  of  proof  that  the  material  after  the  de- 
livery thereof  actually  entered  into  the  construc- 
tion of  the  building,  although  the  material  was 
not  actually  used  in  such  construction,  provided 
the  material  was  delivered  either  to  the  owner 
or  his  agent  for  the  building  to  be  used  therein, 
or  at  the  place  where  the  building  was  being 
constructed  for  the  purpose  of  being  so  used. 
Held,  that  such  section  not  only  required  deliv- 
ery at  the  place  where  the  building  was  being 
constructed,  but  that  the  delivery  be  made  "to 
the  owner  or  his  agent"  and  have  been  accepted, 
so  that  the  mere  hauling  of  a  load  of  material  on 
or  near  the  premises  where  a  building  was  being 
constructed  after  it  had  been  completed,  so  far 
as  the  contract  of  the  purchaser  of  the  material 
was  concerned,  which  material  was  never  used 
by  any  one  acting  either  for  the  owner  or  the 
contractor,  was  insufficient  to  extend  the  ma- 
terialman's time  for  the  filing  a  mechanic's  lien 
notice  60  days  from  the  date  of  such  delivery 
under  section  24. 

2.  Logs  and  Looaino— Sales  of  Luubeb— 
Delivbbt— Inspection. 

Where  a  contract  for  the  sale  of  building 
material  authorized  the  contractor  to  inspect 
the  material  before  receiving  it,  and  to  reject 
such  as  was  unsuitable,  a  load  rejected  because 
not  properly  dressed  and  returned  to  the  plan- 
ing mill  to  be  resurfaced,  but  never  having  been 
reinspected  or  accepted  by  the  contractor,  was 
not  delivered  under  the  contract. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County ;  Oscar  E.  Heard,  Judge. 

Bill  by  Francis  Beldler  &  Co.  against  Char- 
lotte A.  Hutchinson  to  establish  a  mechanic's 
lien  on  certain  premises  belonging  to  defend- 
ant. From  a  judgment  of  the  Appellate 
Court  affirming  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

This  is  a  bill  filed  by  Francis  Beldler  &  Co. 
against  Charlotte  A.  Hutchinson,  as  the  own- 
er of  premises  known  as  No.  196  South  Des- 
plalnes  street,  Chicago,  for  the  purpose  of 
establishing  a  lien  against  said  premises,  un- 
der the  mechanic's  lien  act,  for  luml>er  fur- 
nished by  complainant,  on  the  order  of  the 
contractor,  for  an  addition  to  a  factory  build- 
ing located  on  said  premises.  Mrs.  Hutchin- 
son and  Julien,  the  contractor,  answered  the 
bill.  The  cause  was  referred  to  a  master, 
who  reported  findings  in  favor  of  the  com- 
plainant, and  recommended  a  decree  for  lien 
for  $1,882..%.  Numerous  objections  were  filed 
to  the  master's  re^port,  all  of  which  were 
overruled  by  the  master.  The  objections  be- 
fore the  master  were  treated  as  exceptions 
in  the  circuit  court  Tliat  court  overruled  the 
exceptions,  and  entered  a  decree  in  accord- 
ance with  the  recommendations  of  the  mas- 
ter. The  decree  has  been  affirmed  by  the 
Appellate  Court  for  the  First  District     By 


her  further  ai^teal  Mrs.  Hutchinson  brings 
the  record  to  this  court  for  review. 

The  facts  as  disclosed  by  tl^e  evidence  are 
as  follows :  Charlotte  A.  Hutchinson,  as  the 
owner  of  the  premises  in  question,  employed 
Joseph  E.  Julien  to  furnish  labor  and  mate- 
rials for  certain  improvements  to  the  prem- 
ises, for  which  Mrs.  Hutchinson  agreed  to 
pay  Julien  $2,996.  On  July  5,  1903,  Julien 
entered  into  a  contract  with  Frauds  Beldler 
&  Co.,  a  corporation  dealing  in  building  ma- 
terial, whereby  appellee  agreed  to  furnish  all 
the  lumber  required  for  the  con8tructl<Hi  of 
the  improvement,  and  Julien  promised  to  pay 
on  the  lOtb  of  each  month  for  all  lumber  de- 
livered during  the  next  preceding  month,  and 
that  the  last  paymeut  should  be  made  on  the 
lOth  of  the  month  following  the  last  delivery. 
Under  its  contract  appellee  furnished  lum- 
ber, which,  at  the  price  agreed  upon,  amount- 
ed to  $1,482.  The  first  lumber  was  delivered 
about  the  8th  day  of  July.  The  date  of  the 
last  delivery  is  a  disputed  question,  whlcti 
will  be  hereafter  considered.  Between  July 
29,  1903,  being  the  date  of  ber  first  payment 
to  Julien,  and  October  27,  1903,  the  date  of 
her.  last  payment  Mrs.  Hutchinson  paid  Jul- 
ien $2,990,  being  the  full  amount  of  her 
contract  On  November  30,  1903,  the  lum- 
ber company  served  a  notice  of  lien  on  Mr. 
Drake,  architect  and  agent  of  Mrs.  Hutch- 
inson. On  August  7,  1903,  Julien  paid  ap- 
pellee $700,  and  subsequently,  on  Septem- 
ber lOttk  and  24th,  he  made  to  appellee 
two  other  payments  of  $450  each.  Julien 
had  an  open  account  with  appellee.  He 
owed  appellee  for  material  furnished  for 
other  jobs.  Julien  testifies  that  be  directed 
the  application  of  the  payments  made  to  the 
payment  of  the  bills  for  material  for  Mrs. 
Hutchinson's  job.  He  claims  that  the  money 
with  which  he  made  the  payments  to  appellee 
was  money  obtained  from  Mrs.  Hutchinson. 
Appellee  contends,  and  introduces  evidence 
tending  to  support  such  contention,  that  the 
payments  made  by  Julien  to  appellee  were  not 
made  with  directions  to  apply  them  on  the 
Hutchinson  account,  and  that  such  payments 
were  credited,  with  Julien's  knowledge,  on 
his  old  account  The  contractor  was  not  re- 
quired by  the  owner  or  her  agent,  the  archi- 
tect to  furnish  any  sworn  statement  of 
amounts  due  subcontractors  before  the  pay- 
ments above  stated  were  made.  On  Novem- 
ber 6,  1903,  and  before  any  notice  of  Hen  was 
served  by  the  appellee,  a  written  statement 
under  oath  was  made  by  the  contractor,  at- 
tempting to  comply  with  section  6  of  the  lien 
law.    Laws  1903,  p.  232. 

Allen  O.  Mills,  for  appellant  Newman, 
Northrup,  Levlnson  &  Becker  and  Arthur  B. 
Schaffner,  for  appellea 

VICEERS,  J.  (after  stating  the  facts  aa 
above).  In  the  view  that  we  take  of  this 
case  It  will  only  be  necessary  to  consider  one 
question.     The  appellant  contends  that  ap- 
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pellee  did  not  serve  the  notice  of  lien  re- 
quired by  section  24  of  the  mechanic's  lien 
law  of  1903  (Laws  1903,  p.  240)  within  60 
days  after  the  last  delivery  of  material  un- 
der the  contract  of  appellee  with  Julien. 
The  evidence  shows  that  appellee  served  its 
notice  of  lien  on  November  30,  1903.  The 
last  delivery  of  material  by  appellee  about 
which  there  Is  no  dispute  was  on  the  2gth 
day  of  September,  1908.  If  this  delivery 
be  found  to  be  the  last  delivery  of  material, 
then  It  Is  conceded  that  appellee's  notice  was 
not  in  time,  and  no  rights  were  acqoired 
thereby.  The  all^^  delivery  upon  which 
appellee  relies  relates  to  a  wagon  load  of 
lumber  which  appears  to  have  been  ordered 
by  the  contractor  for  this  Job.  The  evidence 
■bows  that  on  October  2,  1903,  a  load  of  lum- 
ber apparently  intended  for  use  In  this  build- 
ing was  sent  to  the  place  by  appellee.  Upon 
arriving  there  some  one  made  objection  to 
the  lumber,  saying  that  It  had  not  been  prop- 
erly dressed.  The  driver  of  the  wagon  says 
that  he  supposed  it  was  ]tfr.  Julien  who  re- 
fosed  to  accept  the  lumber,  but  he  did  not 
know  Mr.  Julien.  The  load  of  lumber  was 
returned  to  appellee's  place,  and  was  thereup- 
on sent  by  another  driver  to  the  planing  mill 
to  have  It  dressed  in  accordance  with  the  re- 
qairements.  The  lumber,  after  being  tongued 
and  grooved  at  the  planing  mill,  was 
again  hauled  to  No.  196  Desplalnes  street, 
arriving  there  about  5  or  6  o'clock  In  the 
afternoon.  At  the  time  the  lumber  was 
brought' to  appellant's  premises  the  second 
time  the  contractor  and  his  employes  were 
gone.  The  driver,  Helmboldt.  found  some 
man  on  the  premises,  and  asked  bim  what  be 
should  do  with  the  lumber.  This  party  in- 
formed him  that  he  had  nothing  to  do  with 
it,  but  that  he  might  throw  It  off  in  the  al- 
ley, under  the  elevated  railroad.  If  he  want- 
ed to.  The  driver  asked  this  man  If  he 
would  receipt  for  the  lumber,  and  he  In- 
formed him  that  he  would  not,  saying  that 
he  had  no  authority  In  the  premises.  There- 
upon the  driver  unloaded  the  lumber  In  an 
alley  In  the  rear  of  the  appellant's  building. 
Tills  alley  Is  occupied  by  a  line  of  elevated 
railroad.  The  lumber  was  placed  under  the 
elevated  road  In  the  alley.  It  remained 
in  the  alley  for  several  weeks,  until  com- 
plaint was  made  by  the  elevated  rail- 
roads agent.  Finally  the  employes  of  the 
elevated  railroad  company  hauled  the  load 
of  lumber  away.  What  became  of  It  is  not 
further  disclosed  by  the  evidence.  No  part 
of  this  load  of  lumber  was  used  or  appears  to 
have  been  needed  in  the  construction  of  the 
appellant's  building.  The  evidence  tends  to 
show  that  the  building  had  been  completed, 
so  far  as  Jullen's  contract  was  concerned, 
the  last  of  September.  It  is  not  shown  that 
the  contractor  or  Mrs.  Hutchinson,  or  any  one 
representing  either  of  them,  had  any  knowl- 
edge wtiatever  that  this  load  of  lumber  had 
been  deposited  by  appellee's  teamster  In  the 
alley.    It  is  not  shown  that  any  of  the  previ- 


ous loads  of  lumber  had  been  unloaded  or  re- 
ceived at  the  place  where  this  load  was  left. 
Under  the  foregoing  facts  the  master  found 
that  the  last  delivery  of  material  was  made 
by  appellee  on  October  2d.  That  finding  has 
been  approved  by  the  circuit  and  Appellate 
Courts.  In  this  we  think  there  Is  manifest 
error. 

Appellee  contends  that  under  the  provisions 
of  section  7  of  the  mechanic's  Hen  law  of 
1903  the  facts  above  recited  constitute  a  de- 
livery, within  the  meaning  of  said  act,  and 
that  the  60  days  allowed  to  subcontractors 
to  give  notice  did  not  commence  to  run  until 
the  2d  day  of  October.  The  language  of  the 
lien  law  relied  on  by  appellee  is  as  follows: 
"No  such  lien  shall  be  defeated  to  the  proper 
amount  thereof  because  of  an  error  or  over- 
charging on  the  part  of  any  person  claiming 
a  lien  therefor  under  this  act,  unless  it  Shalt 
be  shown  that  such  error  or  overcharge  is 
made  with  intent  to  defraud;  nor  shall  any 
such  lien  for  material  be  defeated  because 
of  lack  of  proof  that  the  material  after  the 
delivery  thereof,  actually  entered  Into  the 
construction  of  such  building  or  Improvement, 
although  it  be  shown  that  such  material  was 
not  actually  used  In  the  construction  of  such 
building  or  improvement:  Provided,  It  la 
shown  that  such  material  was  delivered  ei- 
ther to  such  owner  or  his  agent  for  such  build- 
ing or  Improvement  to  be  used  in  such  build- 
ing or  Improvement,  or  at  the  place  where 
said  building  Or  Improvem^it  was  being  con- 
structed, for  the  purpose  of  being  used  in 
construction." 

Appellee's  contention  Is  based  on  the  as- 
sumption that  depositing  the  lumber  in  the 
alley  at  the  rear  of  the  building  being  con- 
structed for  the  purpose  of  being  used  In 
the  construction  thereof  constituted  a  deliv- 
ery "at  the  place  where  said  building  or  im- 
provement was  being  constructed,"  and  was 
therefore  a  compliance  both  with  appellee's 
contract  and  wltn  the  statute.  This  view 
seems  to  have  received  the  sanction  of  the 
circuit  and  Appellate  Courts.  E>ven  If  the 
alley  in  which  tne  lumber  was  left  Is  con- 
ceded to  be  "the  place  where  said  building 
or  Improvement  was  being  constructed,"  still, 
by  reading  the  entire  proviso  above  quoted,  It 
will  be  seen  that  the  delivery  must  be  "either 
to  such  owner  or  his  agent  for  such  building 
or  improvement"  This  language  must  be 
read  in  connection  with  the  other  language 
relating  to  the  place  of  delivery,  and,  when 
the  entire  clause  Is  read  together  and  ap- 
plied to  the  subject-matter  to  which  It  relates, 
we  think  that  the  delivery  must  be  "to  the 
ovraer  or  his  agent,"  and  that  there  should  be 
some  proof  showing  an  acceptance  of  the  ma- 
terial. Merely  hauling  a  load  of  material 
and  unloading  the  same  on  or  near  the  prem- 
ises where  a  building  Is  being  constructed, 
without  showing  that  the  owner  or  other  per- 
son authorized  to  receive  the  material  had 
notice  of  such  delivery  and  some  proof  of 
acceptance  of  such  material,  cannot,  we  think. 
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be  held  a  delivery  nnder  the  statute  or  the 
contract  shown  in  this  case.  Under  the  con- 
tract appellee  agreed  to  deliver  the  material 
for  this  building  as  the-  same  was  required. 
The  evidence  shows  that  all  previous  deliv- 
eries, except  one,  under  this  contract,  had 
been  receipted  for  in  writing  by  the  contrac- 
tor. The  hauler  of  the  lumber  was  furnished 
in  each  Instance  with  a  ticket  showing  the 
name  of  the  contractor,  J.  E.  Julien,  No.  196 
Desplalnes  street,  followed  by  the  number 
of  feet  and  dimensions  of  the  lumber  and  the 
name  and  number  of  the  driver  in  charge. 
tJpon  arriving  at  the  place  the  lumber  was 
unloaded  and  checked  off,  and  the  contractor 
wrote:  "Received. — J.  E.  Julien."  In  a  few 
Instances  the  tickets  were  signed  by  other  per- 
sons, presumably  by  authority  of  Julien. 
There  are  two  tickets,  one  dated  July  11, 
1903,  and  the  one  for  the  load  of  lumber  In 
question,  dated  October  2,  1003,  which  were 
not  receipted  by  any  one.  The  ticket  of  Oc- 
tober 2d  was  .returned  by  the  driver  to  ap- 
pellee, and  afforded  notice  to  it,  if  notice  was 
necessary,  that  the  lumber  had  not  been  re- 
ceipted for  by  any  one.  No  part  of  the  con- 
tract between  Julien  and  appellee  was  In 
writing,  except  the  prices  of  material  to  be  fur- 
nished, and  'the  evidence  is  very  meager  as  to 
the  terms  and  conditions  in  said  contract, 
but  we  thbik  it  is  a  fair  inference  from  the 
method  pursued  by  the  parties  under  the  con- 
tract that  the  material  was  to  be  Inspected 
before  It  was  received.  The  load  of  lumber 
In  question,  It  will  be  remembered,  had  been 
rejected  and  returned  to  the  planing  mill  to 
be  dressed,  thus  showing  that  appellee  recog- 
nized the  right  of  the  contractor  to  refuse 
material  offered  which  might  be  unsuitable 
for  the  purpose  required.  Under  this  view 
the  load  of  lumber  in  question  was  not  de- 
livered, within  the  meaning  of  the  contract 
Failure  of  appellee  to  prove  that  it  served  no- 
tice within  60  days  from  the  29th  day  of  Sep- 
tember defeats  Its  right  to  a  Hen. 

The  judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  are  reversed, 
and  the  cause  Is  remanded  to  the  circuit 
court  with  directions  to  enter  a  decree  dis- 
missing the  bin. 

Reversed  and  remanded,  with  directions  as 
to  appellant,  Charlotte  A.  Hutchinson. 


(233  111.  290) 

PEOPLE,  on  Inf.  of  HEALY,  State's  Atty.,  v. 

HEIDELBERG  GARDEN  CO. 

(Sapreme  Coart  of  Illinois.    Feb.  20.  1908. 

Rehearing  Denied  April  9,  1908.) 

1.  Qco  Wabbanto  —  Dbamshop  Licensk  — 

Testino  VALTDmr. 

Under  Hurd'a  Rev  St.  1905,  c.  112,  (  1,  pro- 
viding that,  if  any  person  shall  claim  any  li- 
cense which  has  been  improperly  Rijanted  or  is- 
sued, the  state's  attorney  may  petition  for  leave 
to  file  an  information  m  the  nature  of  a  quo 
warranto  to  test  the  validitjr  of  the  same,  etc., 
the  validity  of  a  dramshop  license  may  be  prop- 
erly challenged  in  quo  warranto  proceediuKS. 

£Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  {  8.J 


2.  Same— iNFORMATiow— Retobw. 

The  allef^ations  In  an  information  In  qao 
warranto  may  be  of  a  general  character,  while 
the  defendant  is  required  to  set  forth  particular- 
ly in  the  return  the  grounds  of  his  claim  and  the 
continued  existence  of  his  right 

I  EM.  Note. — For  cases  In  i>oint  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  i  49.] 

3.  Same. 

A  quo  warranto  proceeding  brought  (or  the 
settlement  of  civil  rights  is  in  the  nature  of  a 
civil  action,  to  which  the  rules  of  pleading  in 
civil  actions  apply. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  41,,  Quo  Warranto,  |  48.] 

4.  Same— Plea. 

While  a  defendant  in  pleading  to  an  infor- 
mation in  the  nature  of  a  quo  warranto  must 
either  disclaim  or  justify,  and,  if  he  plead  justi- 
fication, must  state  specifically  the  grounds  of 
his  defense,  it  is  not  proper  fov  a  plea  to  an- 
ticipate a  matter  which  should  come  from  the 
other  side. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  J  53] 

5.  Same. 

Where  an  information.  In  the  nature  of 
quo  warranto  to  test  the  validity  of  a  dram- 
shop license  for  the  sale  of  liquor  in  the  part  of 
Chicago  formerly  known  as  "Hyde  Park."  al- 
leged that  the  license  was  improperly  issued  by 
the  city  of  Chicago,  pleas  setting  out  in  detail 
the  charter  provisions  and  ordinances  of  the  city 
of  Chicago,  authorizing  the  granting  of  dram- 
shop licenses  generally  and  defendant's  compli- 
ance therewith,  were  not  fatally  defective  for 
failure  to  show  compliance  with  the  regulations 
in  force  in  Hyde  Park;  there  being  nothing  in 
the  pleading  to  indicate  that  different  require- 
ments obtained  for  the  issuance  of  liquor  li- 
censes In  Hyde  Park  than  in  other  portions  of ' 
Chicago. 

6.  EvinENOE— JunioiAL   NoncB— Citt   Obdi- 

NANCES. 

Courts  will  not  take  judicial  notice  of  the 
ordinances  of  a  city  which  are  not  pleaded. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  {  42.] 

7.  Qtro  Warranto — Pleas— DEMUBBEa. 

Demurrers  to  pleas  to  an  information  In 
the  nature  of  quo  warranto  admit  the  truth  of 
all  that  is  alleged  in  the  pleas. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  §  57.] 

8.  Same— Ndmbeb  of  Defenses. 

Defendant  in  a  quo  warranto  proceeding 
is  not  limited  to  a  single  defense,  but  may  set 
up  as  many  defenses  as  he  has,  if  they  are  not 
inconsistent. 

9.  INTOXICATINO      LiQUOBS  —  LICENSE  —  ISSO - 

ANCE  TO  Corporation — "Person." 

Under  Hurd's  Rev.  St  1905,  c.  131,  8  1, 
providing  that  the  word  "person"  or  "persons." 
as  well  as  all  words  referring  to  or  importing 
persons,  may  extend  and  be  applied  to  bodies 
politic  and  corporate  as  well  as  individuals,  a 
dramshop  license  may  be  issued  to  a  corporation 
as  well  as  an  individual. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {  58. 

For  other  definitions,  see  Words  and  Phrases. 
vol.  6,  pp.  5322-5335;   vol.  8,  p.  7752.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict on  Appeal  from  Superior  Court  Cook 
County;  Axel  Chytraus,  Judge. 

Quo  warranto  by  the  people,  on  Informa- 
tion of  John  J.  Healy,  state's  attorney  of 
Cook  county,  against  the  Heidelberg  Garden 
Company.    From  a  Judgment  for  defendant. 
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affirmed  by  the  Appellate  Court  (124  III.  App. 
331),  petitioner  appeals.    Affirmed. 

On  July  6,  1904,  the  state's  attorney  of 
Cook  county,  by  leave,  filed  an  information 
in  the  nature  of  quo  warranto  in  the  su- 
perior court  of  Cook  county  against  appellee, 
an  Illinois  corporation,  challenging  the  validi- 
ty of  a  dram8h(^  license  issued  to  said  com- 
pany by  the  mayor  of  Chicago.  Five  pleas 
were  filed  to  this  lnf<mnation,  the  third  of 
which  was  stricken  from  the  files  on  motion, 
and  demurrers  to  the  other  four  were  sustain- 
ed. The  respondent  standing  by  its  pleas, 
there  was  final  Judgment  of  ouster.  From 
that  Judgment  an  appeal  was  prosecuted  to 
the  Appellate  Court,  where  that  part  of  the 
Judgment  of  the  superior  court  sustaining 
the  demurrers  to  the  first  and  second  pleas 
was  affirmed,  and  so  much  of  the  Judgment 
as  sustained  the  demurrers  to  the  fourth  and 
fifth  pleas  was  reversed  and  remanded. 
Heidelberg  Garden  Co.  v.  People,  124  111. 
App.  331.  When  the  case  was  redocketed  In 
the  superior  court,  the  demurrers  to  the  said 
fourth  and  fifth  pleas  were  overruled,  and, 
appellant  standing  by  said  demurrers,  the 
court  entered  final  Judgment  for  the  defend- 
ant On  appeal  to  the  Appellate  Court  the 
Judgment  of  the  superior  court  was  affirmed, 
and  this  appeal  followed: 

The  Information  stated  that  the  Heidelberg 
Gulden  Company  claimed  to  hold,  and  exer- 
cised, a  certain  privilege  and  license  of  keep- 
ing a  dramshop  in  that  part  of  the  city  of 
Chicago  formerly  the  village  of  Hyde  Park, 
issued  by  the  mayor  of  said  city  on  June  4, 
1904,  said  dramshop  being  at  884  East  Fifty- 
First  street,  which  said  privilege  and  license 
was  issued  by  said  city  of  Chicago  improper- 
ly and  without  warrant  of  law,  and  which 
said  privilege  or  license  the  said  Heidelberg 
Garden  Company  has  usurped  and  still  does 
usurp  and  unlawfully  hold  and  exercise,  etc. 
Only  the  fourth  and  fifth  amended  pleas  now 
before  us  need  be  considered. 

The  fourth  amended  plea  recited  appellee's 
incorporation  and  charter  provisions,  and  al- 
leged that  the  city  of  Chicago,  by  an  ordi- 
nance of  the  city  council,  provided  that  li- 
censes might  be  granted  by  the  mayor  to 
residents  of  the  city  of  Chicago,  on  notice  to 
the  city  clerk  by  the  city  collector  that  the 
license  fee  had  been  paid,  and  that  then  the 
city  clerk  should  issue  a  license;  that  the 
license  fee  was  $500.  It  then  alleged,  In 
some  detail,  the  steps  taken  by  appellee  to 
comply  with  said  ordinance  and  the  stat- 
utes In  order  to  secure  the  issuance  of  the 
license  to  keep  a  dramshop  at  the  place  men- 
tioned; that  such  license  was  Issued  to  ap- 
pellee for  a  period  commencing  May  1,  1904, 
and  ending  April  30, 1905;  that  an  acceptable 
bond  was  furnished  by  appellee  in  conformi- 
ty with  the  provisions  of  the  law;  that  dur- 
ing said  time  appellee  has  exercised  said 
privilege  and  license,  and  neither  exercises 
nor  claims  to  exercise  any  other  privilege  or 


license;  and  that  by  this  warrant,  under  Its 
charter  and  license.  It  exercises  the  privilege 
of  keeping  the  dramshop  in  question  and  is 
not  usurping  the  privileges  mentioned  in  the 
Information. 

The  fifth  amended  plea  sets  out  more  at 
length  (apparently  in  hsec  verba)  the  general 
ordinance  of  the  city  of  Chicago  concerning 
dramshop  licenses  so  far  as  It  applies  to  this 
case,  and  alleges  in  detail  the  compliance  by 
appellee  with  the  provisions  of  such  ordi- 
nance in  its  application  for  the  license  and 
the  issuing  of  the  same,  and  claims  that  the 
acts  and  doings  complained  of  were  done  and 
performed  under  and  by  virtue  of  such  li- 
cense. 

.Tohn  J.  Healy,  State's  Atty.  (Church  Me- 
Murdy  &  Sherman,  of  counsel),  for  appellant. 
M.  Henry  Guerln,  for  appellee. 

CARTER,  J.  (after  stating  the  facts  as 
above).  The  validity  of  a  dramshop  license 
Is  properly  challenged  by  quo  warranto  pro- 
ceedings. Martens  v.  People,  186  111.  314,  57 
N.  B.  871;  Swarth  v.  People,  109  III.  621; 
People  V.  Chicago  Telephone  Co.,  220  111.  238, 
77  N.  E.  245;  Hurd's  Rev.  St.  1905,  c.  112, 
{  1,  p.  1549.  The  contention  of  appellee  to 
the  contrary  cannot  be  upheld. 

The  final  order  of  the  superior  court  on  the 
second  bearing  was  that  the  Information  be 
dismissed.  It  Is  contended,  as  no  exception 
was  preserved  to  the  entering  of  this  order, 
that  there  is  nothing  for  this,  court  to  pass 
upon.  A  sufficient  answer  to  this  contention 
is  that  the  case  was  heard  and  decided  on  the 
information,  pleas,  and  demurrer  thereto, 
and  the  errors,  If  any,  must  appear  on  the 
face  of  the  pleadings. 

The  allegations  in  any  Information  in  quo 
warranto  may  be  of  a  general  character, 
while  the  defendant  Is  required  to  set  forth 
particularly  the  grounds  of  his  claim  and  the 
continued  existence  of  his  right  Clark  v. 
People,  15  111.  213;  Carrlco  v.  People,  123  III. 
198,  14  N.  E.  66;  Catlett  v.  People,  151  III. 
16,  37  N.  B.  855;  People  v.  Bruennemer,  168 
111.  482,  48  N.  E.  43;  Place  v.  People,  192  111. 
160,  61  N.  E.  354.  Although  the  information 
Is  somewhat  Informally  drawn,  we  do  not 
think  the  proceedings  should  fail  on  that  ac- 
count. The  chief  contention  of  appellant  is 
as  to  the  sufficiency  of  the  fourth  and  fifth 
amended  pleas.  As  we  understand  that  con- 
tention, it  is  to  the  effect  that  these  pleas 
should  state  that  they  set  forth  all  the  ordi- 
nances In  force. governing  the  Issuing  of  li- 
censes as  to  all  parts  of  the  city  of  Chicago. 
With  this  contention  we  cannot  agree.  It  is 
practically  admitted  that  such  a  statement  Is 
not  required,  if  the  rules  governing  pleading 
in  this  proceeding  are  the  same  as  those  gov- 
erning pleading  in  ordinary  common-law  ac- 
tions. In  recent  years  the  general  tendency 
of  all  courts  has  been  to  regard  an  informa- 
tion In  quo  warranto  In  this  character  of 
proceeding  as  a  summary  remedy  invoked 
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for  the  settlement  of  cItU  rights,  and  while 
stlH  retaining,  In  some  Instances,  Its  criminal 
form,  "the  better  doctrine  now  is  that  the 
pleadings  sboold  conform,  as  far  as  possible, 
to  the  general  principles  and  rules  of  plead- 
ing which  govern  In  ordinary  civil  actions." 
High  on  Ex.  Legal  Remedies  (3d  Ed.)  f  710. 
"It  has  been  frequently  held  that  the  pro- 
ceeding is  civil  In  "its  nature  and  governed 
by  the  rules  of  practice  applicable  to  such 
trials."  Independent  Medical  College  v.  Peo- 
ple, 182  111.  274,  55  N.  B.  345.  "Under  our 
statute  the  course  of  pleading  Is  the  same  In 
quo  warranto  as  In  other  forms  of  action,  and, 
in  fact,  the  statute  Itself  so  provides."  Peo- 
ple V.  Central  Union  Telephone  Co.  192  111. 
307,  61  N.  B.  428,  85  Am.  St  Rep.  338.  "The 
action  of  quo  warranto  Is  a  purely  civil  one." 
People  V.  Bruennemer,  supra.  We  have  also 
held  that  the  plea  should  be  drawn  so  as  to 
set  out  appropriately  what  was  desired  In 
accordance  with  common-law  pleading.  Peo- 
ple V.  Muuroe,  227  111.  604,  81  N.  E.  704. 

It  needs  no  citation  of  authorities  to  show 
that,  except  as  where  changed  by  statute, 
common-law  pleadings  govern  in  this  state  In 
civil  actions,  and  section  10  of  the  practice 
act  (Hurd's  Rev.  St  1905,  p.  1532,  c.  110) 
shows  clearly  that  It  was  intended  therein 
that  the  pleadings  in  matters  of  this  kind 
should  be  in  accordance  with  the  common 
law.  See,  also,  on  this  point  17  Ency.  of  PI. 
&  Pr.  p.  457;  People  v.  Healy,  230  111.  280, 
82  N.  E.  599;  Bishop  v.  People,  200  111.  33, 
65  N.  E.  421 ;  Hepler  v.  People,  226  111.  275, 
80  N.  E.  759.  While  It  is  true  that  we  have 
held  that  a  defendant,  in  pleading  to  an  In- 
formation of  this  Icind,  must  either  disclaim 
or  Justify,  and  that  If  he  pleads  Justification 
he  must  necessarily  state  speciflcally  the 
grounds  of  his  defense,  still  "it  is  not  neces- 
sary or  proper  for  a  plea  to  anticipate  a  mat- 
ter which  should  come  from  the  other  side, 
but  matter  that  is  proper  for  replication  need 
not  be  anticipated  In  the  plea."  Massey  v. 
People,  201  111.  409,  66  N.  E.  392.  "It  is  a 
general  rule  of  pleading  that  matter  which 
should  come  more  properly  from  the  other 
side  need  not  be  stated.  In  other  words,  it 
Is  enough  for  each  party  to  make  out  bis 
own  case  or  defense.  He  sufficiently  sub- 
stantiates the  charge  or  answer  for  the  pur- 
pose of  pleading  If  his  pleading  establish  a 
prima  facie  charge  or  answer.  He  Is  not 
bound  to  anticipate,  and  therefore  Is  not  com- 
pelled to  notice  and  remove  in  his  declara- 
tion or  plea,  every  possible  exception,  answer, 
or  objection  which  may  exist  and  with  which 
the  adversary  may  Intend  to  oppose  him." 
1  Chitty's  PI.  (Perkins*  16th  Am.  Ed.)  •245. 
To  the  same  effect  are  Gould's  Pi.  (5th  Ed.) 
S  193,  p.  155 ;  17  Ency.  of  PI.  &  Pr.  p.  470 ; 
High  on  Ex.  Legal  Remedies  (3d  Ed.)  §  719; 
Stephens'  Pleading  in  Civil  Cases,  p.  354. 

The  fourth  and  fifth  amended  pleas  set  out 
the  grounds  upon  which  appellee  relied ;  each 
of  them  showing  plainly  a  prima  facie  right 
to  the  license.    In  quo  warranto  proceedings 


to  test  the  right  of  certain  people  to  hold  the 
oflSce  of  drainage  commissioners  In  a  special 
drainage  district,  this  court  held  that  the 
rules  of  pleading  in  quo  warranto  to  ques- 
tion a  defendant's  title  to  an  office  do  not  re- 
quire that  the  pleader  shall  anticipate  that 
the  defense  will  justify  under  an  election 
and  shall  show  in  defense  the  invalidity  of 
such  an  election;  that  if  the  election  is  plead- 
ed its  invalidity  is  a  matter  to  be  shown  by 
replication.  .  People  v.  Cooper,  139  IlL  461,  29 
N.  E.  872.  This  court  also  held  that  an  al- 
leged forfeiture  of  respondent  to  the  office 
of  alderman  by  failing  to  take  the  oath  with- 
in 10  days  after  election  is  a  matter  of  r^li- 
cation  which  need  not  t>e  anticipated  In  the 
plea.  Massey  v.  Pet^le,  supra.  Where  quo 
warranto  proceedings  were  brought  to  ques- 
tion the  right  of  a  person  to  hold  the  office 
of  superintendent  of  streets,  and  by  his  plea 
he  asserted  that  he  was  appointed  under  a 
certain  ordinance,  it  was  held  that  on  de- 
murrer to  this  plea  additional  facts  could  not 
be  brought  Into  the  record ;  that  if,  as  a  mat- 
ter of  fact,  there  was  no  such  ordinance,  and 
if  that  fact  was  material,  then  it  should  have 
been  brought  Into  the  record  by  an  answer 
or  defense  to  the  plea;  that  the  plea  made 
by  the  defendant  showed  a  good  prima  facie 
title  in  him  to  the  office  in  question.  State  ▼. 
Smith,  72  Conn.  572,  45  Atl.  355.  Where  an 
information  was  filed  to  test  the  title  of  a 
person  to  the  office  of  supervisor,  and  by 
his  plea  be  showed  that  he  had  been  declared 
elected,  it  was  held  that  the  plea  need  not 
aver  his  citizenship  or  other  qualifications  for 
office;  that  such  facts  should  be  set  up  by 
replication.  Attorney  General  v.  Mclvor,  58 
Mich.  516,  25  N.  W.  499.  In  quo  warranto 
proceedings  the  charge  was  made  that  a  cer- 
tain person  had  no  legal  right  to  bold  the 
position  of  president  of  a  bank.  In  his  plea 
he  set  up  certain  facts  which  prima  facie 
showed  he  was  entitled  to  hold  that  positiou ; 
among  others,  that  be  owned  certain  stock. 
It  was  held  that  it  was  not  necessary  for 
him  to  aver  in  the  plea  that  he  had  not  been 
divested  of  this  stock;  that  this  fact  must 
be  shown  by  the  state  by  replication.  State 
V.  Harris,  3  Ark.  570,  36  Am.  Dec.  460.  In 
pleading  it  is  not  necessary  for  a  party  to 
allege  any  more  than  will  constitute  a  prima 
facie  action  or  defense.  All  beyond  this  is 
surplusage.  Attorney  General  y.  Mich.  State 
Bank,  2  Doug.  (Mich.)  359.  Manifestly,  under 
the  rules  of  common-law  pleading,  nothing 
further  was  required  of  appellee  than  the 
showing  of  a  prima  facie  right.  Judging 
from  these  pleas.  In  connection  with  the  in- 
formation, the  conclusion  would  necessarily 
be  drawn  that  appellee  was  entitled  to  the 
license  under  which  it  is  acting.  The  sub- 
stantial parts  of  the  ordinance  were  set  out 
in  both  pleas,  so  that  the  requirements  there- 
of may  be  seen  and  known,  and  that  is  all 
that  is  required  in  pleading  an  ordinance. 
Illinois  (Central  Railroad  Co.  v.  Ashllne,  171 
111.  313, 49  N.  E.  521;  Louisville.  New  Albany 
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&  Chicago  Railway  Co.  ▼.  Stalres,  108  111.  617. 
It  Is  true  the  information  states  that  appellee 
obtained  a  license  to  keep  a  dramshop  in  that 
part  of  the  city  of  Chicago  which  was  for- 
merly the  Tillage  of  Hyde  Park ;  bnt  there  is 
nothing  Id  the  pleadings  before  ns  that  shows 
that  the  locality  where  these  premises  were 
Bitnated  was  subject  to  a  difTerent  rule  as 
to  issnlng  licenses  than  were  premises  else- 
where in  the  city  of  Chicago.  If  appellant 
bad  desired  to  show  that  in  that  part  of  the 
city  of  Chicago  which  was  formerly  the  vil- 
lage of  Hyde  Park  different  regulations  were 
required  in  order  to  obtain  the  issuance  of 
a  dramshop  license  than  were  required  by  the 
ordinances  of  the  city  of  Chicago  generally, 
as  set  out  in  the  fourth  and  fifth  amended 
pleas,  that  could  easily  have  been  done  by 
proper  proof  under  the  replications  to  these 
pleas  In  conformity  to  the  rules  of  common- 
law  pleading. 

But  appellant  Insists  that  this  court  ought. 
In  Its  Judicial  capacity,  to  recognize  the  fact 
that  at  the  time  of  the  annexation  of  Hyde 
Park  there  were  ordinances  in  force  in  that 
territory  by  which  the  sale  of  liquor  was 
regulated,  and  that  there  were  special  con- 
ditions upon  which,  alone,  licenses  might  be 
issued.  Am>enant  in  this  connection  admits 
that  if  the  court  so  acts  it  must  do  so  con- 
trary to  the  common  law  and  the  recognlzeu' 
course  of  pleading  thereunder,  for  a  munici- 
pal ordinance  must  be  pleaded  Just  as  any 
other  matter  of  fact  Is  pleaded.  City  of 
Bloomington  t.  Illtnois  Central  Railroad  Co. 
154  111.  639,  39  N.  B.  478.  Courts  do  not  take 
Judicial  notice  of  an  ordinance.  It  must  be 
specially  pleaded.  Illinois  Central  Railroad 
Co.  y.  Ashltne,  supra ;  17  Am.  &  Eng.  EiUcy. 
of  Law  (2d  Ed.)  p.  937;    16  Cyc.  898. 

The  demurrers  to  the  fourth  and  fifth  pleas 
admit  the  truth  of  all  that  Is  stated  therein. 
People  V.  Pullman  Palace  Car  Co.,  175  111. 
125,  51  N.  E.  664,  64  L.  R.  A.  336 ;  Spelling 
on  Injunctions  and  Extraordinary  Remedies 
(2d  Ed.)  §  1865.  We  think  it  very  evident 
from  an  examination  of  these  two  pleas  that 
they  plead  the  same  ordinance  of  the  city 
of  Chicago;  the  fifth  setting  it  out  in  full, 
and  the  fourth  only  In  substance.  An  ex- 
amination of  the  decisions  of  this  state  re- 
ferred to  herein  will  show  that  the  conten- 
tion of  appellant  that  only  one  plea  can  be 
filed  In  a  proceeding  where  the  validity  of 
a  dramshop  license  is  being  tested  is  without 
force.  Numerous  defenses  to  such  a  proceed- 
ing may  be  set  up  if  they  are  not  Inconsistent 
Spelling  on  Injunctions  and  Extraordinary 
Remedies  (2d  Ed.)  {  1864 ;  State  v.  McDaniel, 
22  Ohio  St  354. 

Appellant  further  insists  that,  as  the  plead- 
ings show  that  the  license  was  issued  to  a 
corporation,  it  was  issued  without  authority 
of  law;  the  argument  being  that  under  our 
dramshop  act  a  license  cannot  issue  to  a  cor- 
poration. Section  1  of  chapter  131  (Kurd's 
Kev.  St.  1905,  p.  1946)  provides  that  "the 
word  'person'   or  'persona,'  as   well  as  all 


words  referring  to  or  Importing  persons,  may 
extend  and  be  applied  to  bodies  politic  and 
corporate  as  well  as  individuals."  This  stat- 
ute is  general  in  Its  character,  and,  we  thluk, 
fully  answers  the  contention  of'appellant  on 
this  point,  while  the  reasoning  of  this  court 
in  Life  Association  of  America  v.  Fassett,  102 
111.  316,  and  Ocbs  v.  People,  124  lU.  399,  16 
N.  E.  662,  leads  to  the  same  concluaioa.  Tbe 
cases  of  Betts  v.  Menard,  Breese,  395,  and 
Blair  V.  Worley,  1  Scam.  178,  relied  on  by 
appellant,  were  decided  before  the  above  stat- 
ute was  enacted,  and  are  not  in  point  In  this 
case.  Many  of  the  arguments  of  appellant  on 
this  question  might  be  of  force  before  a  legis- 
lative body,  but  are  without  weight  here,  as 
courts  can  only  construe  the  law  as  they 
find  it 

Appellee  contends  that  there  Is  nothing  bu 
a  moot  question  now  involved  here,  as  the 
license  in  question  has  long  since  expired. 
On  the  record  before  us  we  cannot  agree 
with  this  contention.  In  view  of  our  holding 
on  other  brancties  of  the  case,  however,  we 
deem  it  unnecessary  to  discuss  this  point  at 
length. 

Finding  no  error  on'  the  face  of  the  plead- 
ings or  the  Judgment  order  of  the  trial  court, 
the  Judgment  of  the  Appellate  Ciourt  will  be 
affirmed. 

Judgment  affirmed. 


(233  II!.  2,  ) 

PEOPLE  ex  rel.  THOMPSON,  County 
Treasurer,  v.  JUDSON  et  aL 

(Supreme  Court  of  Illinois.    Feb.  20,  1908.    Be- 
hearing  Denied  April  9,  1906.) 

1.  Municipal  Cobpobations — Improvemeht— 
Speciai.  Assessments— Second  Assessubrt. 

A  second  special  assessment  for  a  street 
improvement,  levied  to  reach  property  not  prev- 
iously assessed,  was  not  subject  to  objection  by 
property  owners  who  had  paid  no  part  of  the 
prior  assessment  on  the  ground  that  sufficient 
money  had  been  already  collected  to  pay  for 
the  improvement. 

2.  Sahe— CoNriBMATioN — Effbot— Waivib  of 

OBJEfTTONH 

Act  1897,'  §  66  (Hurd's  Rev.  St.  1905,  c. 
24,  §  572),  provides  that  a  judgment  confirm- 
ing a  special  assessment  for  street  improve- 
ment is  conclusive  of  the  errors  in  the  proceed- 
ing not  affecting  the  power  of  the  court  to  enter- 
tain and  consider  the  petition.  Held,  that  all  ob- 
jections raised  or  which  might  be  raised  in  pro- 
ceedings for  the  levy  of  an  original  or  a  second 
assessment  were  conclusively  determined  by  an 
order  of  confirmation,  and  that  objectors  having 
faik'd  to  raise  the  objection  prior  to  confirma- 
tion that  there  was  no  unpaid  balance  of  the 
cost  of  the  improvement,  and  therefore  no  neces- 
sity for  the  assessment,  could  not  subsequently 
object  to  the  assessment  on  that  ground, 

[E!d.  Note.— i'or  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  (Corporations,  {  1180.] 

Appeal  from  Cook  County  C>>urt;  William 
li.  Pond,  Judge. 

Action  by  the  people,  on  relation  of  John 
R.  Thompson,  county  treasurer,  against  Na- 
than Judson  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal    Affirmed. 
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George  W.  Wilbur  and  Ira  J.  Geer,  for  ap- 
pellants. George  A.  Mason  and  William  T. 
Hopeman  (Edward  J.  Brundage,  Corp.  C!oun- 
sel,  of  counsel),  for  appellee. 

VICKERS,  J.  This  is  an  appeal  from  the 
judgment  and  order  of  sale  entered  by  tbe 
county  court  of  Co<*  county,  upon  the  ap- 
plication of  the  county  treasurer,  for  a  de- 
linquent new  special  assessment  levied  under 
sections  57  and  58  of  tbe  locarl  Improvement 
act  of  1807  (Kurd's  Rev.  St  1905,  c.  24,  « 
563,  664)  for  tbe  unpaid  balance,  of  tbe  cost 
of  paving  Irving  Park  Boulevard  from  North 
Forty-Eighth  avenue  to  North  Robey  street. 
The  purpose  of  the  new  assessment  was  to 
reach  certain  property  which  had  not  been 
assessed.  The  original  ordinance  was  passed 
under  article  9  of  the  city  and  village  act  of 
1872  (Rev.  St  1874,  c.  24,  §§  116-168),  and 
the  original  assessment  'roll  was  confirmed 
June  17,  1896.  Tbe  ordinance  under  which 
the  present  assessment  was  levied  was  passed 
In  1902,  for  the  purpose  of  paying  a  balance 
on  completed  work  under  sections  57  and  68 
of  tbe  local  Improvement  act  of  1897.  The 
new  assessment  was  spread  upon  property 
which  had  not  been  assessed.  Tbe  new  as- 
sessment was  confirmed  In  April,  1905.  At 
the  July  term,  1907,  application  for  Judg- 
ment and  order  of  sale  for  delinquent  new 
assessment  was  made.  Appellants'  objections 
were  overruled,  and  a  judgment  and  order  of 
sale  entered,  from  which  this  appeal  is  taken. 

Appellants'  contentions  may  be  summarized 
as  follows:  "Said  ordinance  Is  void  for  un- 
certainty, insufflclency  and  unreasonableness, 
and  is  otherwise  incomplete  and  insufficient 
to  support  said  assessment  and  this  applica- 
tion for  Judgment  against  tbe  property  of  ob- 
jectors. Said  county  court  had  no  Jurisdiction 
to  confirm  said  special  assessment  against  the 
property  of  objectors,  and  said  alleged  con- 
firmation of  said  assessment  against  said 
property  is  illegal  and  void.  Sufficient  money 
has  already  been  collected  to  pay  for  said  Im- 
provement, and  there  Is  no  authority  In  the 
city  of  Clilcago  or  In  the  county  treasurer  to 
collect  other  moneys  therefor,  or  to  render 
judgment  therefor  against  tbe  property  of  tbe 
objectors." 

Under  section  66  of  the  act  of  1897  the 
judgment  of  confirmation  Is  conclusive  of  all 
errors  In  the  proceeding  not  affecting  tbe  pow- 
er of  the  court  to  entertain  and  consider  the 
petition  therefor.  Gage  v.  People,  207  111.  377, 
69  N.  B.  840;  Wagg  v.  People,  218  111.  337, 
73  N.  E.  977;  People  v.  Brown,  218  111.  375, 
75  N.  B.  989 ;  Noonan  v.  People,  221  111.  567. 
77  N.  B.  930.  Under  the  statute  and  nu- 
merous decisions  of  this  court  all  objections 
raised  or  which  might  have  been  raised  in 
the  original  or  new  assessment  proceedings 
are  res  Judicata. 

Appellants  contend  that  It  may  be  shown, 
on  application  for  judgment  and  order  of 
sale,  that  there  was  no  unpaid  balance  due 
upon  the  original  assessment  and  reliance  Is 


placed  upon  People  v.  McWethy,  165  IlL  222, 
46  N.  B.  187,  Id.  177  111.  334,  52  N.  B.  479, 
and  Connecticut  Mutual  Life  Ins.  Co.  v.  Peo- 
ple, 172  111.  31,  49  N.  B.  989.  If  the  original 
assessment  had  been  levied  upon  all  tbe  prop- 
erty benefited  and  had  been  paid  in  full  by 
each  property  owner,  manifestly  there  would 
be  no  basis  for  a  new  assessment  upon  the 
property.  There  would  be  no  reascsi  for  col- 
lecting an  assessmoit  merely  for  tbe  purpose 
of  creating  a  surplus  to  be  returned  to  the 
property  owners  who  had  paid  it  Tbe  cases 
relied  on  merely  bold  that  under  such  cir- 
cumstances a  property  owner  who  has  paid 
his  assessment  will  not  be  required  to  pay  a 
new  and  wholly  unnecessary  assessment  Such 
defense,  however,  Is  not  available  to  a  proper- 
ty owner  who  has  paid  no  part  of  the  previous 
assessment  This  Is  appellants'  position  In 
the  case  at  bar.  Appellants  did  not  show 
that  th^  had  paid  any  part  of  the  previous 
assessment  Whether  the  money  arising  from 
tbe  present  assessment  upon  the  appellants' 
property  Is  to  be  applied,  when  collected,  In 
discharge  of  an  unpaid  balance  due  the  con- 
tractors who  did  tbe  work,  or  Is  to  be  distrib- 
uted by  way  of  rebate  to  other  property  own- 
ers who  have  paid  more  than  their  just  share, 
is  a  matter  of  no  concern  to  appellants.  It 
appellants'  property  Is  benefited  by  the  Im- 
provement and  they  have  not  contributed  to- 
ward tbe  expenses  of  such  Improvement  they 
ought  In  good  conscience  to  be  required  to 
do  so. 

We  are  of  opinion  that  the  question  now 
under  consideration,  in  so  far  as  it  is  sought 
to' show  that  prior  to  the  confirmation  of  the 
new  assessment  there  was  no  unpaid  balance, 
is  conclusively  settled  by  the  judgment  of  con- 
firmation. Of  course,  appellants  might  show, 
on  application  for  judgment  and  sale,  that 
the  assessment  had  been  paid,  in  whole  or  in 
part  subsequent  to  the  confirmation;  but 
where,  as  in  the  case  at  bar,  it  is  contended 
that  there  is  nothing  due  for  which  a  second 
or  new  assessment  can  legally  be  levied,  there 
la  no  reason  why  this  matter  should  not  be 
brought  forward  at  the  confirmation.  Under 
tbe  statute  a  failure  to  raise  this  question  at 
the  time  of  confirmation  precludes  appellants 
from  now  contending  that  there  was  no  bal- 
ance for  which  tbe  new  assessment  conld 
properly  be  levied. 

There  Is  no  error  in  the  record.  The  judg- 
ment will  therefore  be  affirmed. 

Judgment  affirmed. 


(233  111.  228) 

GCnOWIN  V.  SPRINGER  et  al. 

(Supreme  Cioart  of  Illinois.    Feb.  20, 1908.    Be- 
bearing  Denied  April  9,  1906.) 

1.  Specific  Performance  —  NA-rnsE  and 
Grounds  of  Kgmedt  in  GenebaI/— Discbk- 
TiON  or  Court. 

Specific  performance  may  not  be  refused 
from  mere  wliiin  or  caprice,  but  where  there  is  ia 
the  case  some  substantial  element  which  moves 
the  conscience  of  the  chancellor  and  makes  it 
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appear  to  bim  to  be  unjust  to  decree  tbe  relief 
sought,  it  may  be  denied. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  f{  17,  18,] 

2.  Sake  —  Oontbactb    Relating    to    Reai. 
Pbopebtt— Options— Defenses. 

Under  an  oral  a^eement  defendant  was  to 
coBTej  land  to  plaintiff,  who  in  consideration 
thereof  was  to  convey  other  land  to  defendant 
and  to  execute  an  option  to  a  city  to  purchase 
for  park  purposes  the  land  conveyed  to  him  by 
defendant,  defendant  having  other  land  in  the 
vicinity  whose  value  would  be  enhanced  by  the 
laying  out  of  the  park.  Both  parties  executed 
deeds,  depositing  them  in  escrow,  to  await  exami- 
nation of  titles,  etc.  Plaintiff  tendered  defend- 
ant an  option  contract  whereby  he  agreed  to 
offer  the  land  to  the  city,  giving  it  a  certain 
time  to  accept  the  option,  etc..  But  setting  no 
price  on  the  land.  Held,  that  since  plaintiff 
might  place  a  price  on  the  land  so  high  that  the 
city  would  not  purchase,  thereby  depriving  de- 
fendant of  all  benefit  from  the  transaction,  plain- 
tiff was  not  entitled  to  have  defendant  decreed 
to  accept  the  (^tion  contract  and  to  'specifically 
perform. 

Appeal  from  Circuit  Coart.  Macon  Coun- 
ty; W.  0.  Johns,  Judge. 

BUI  by  W.  Prank  Godwin  Against  Titus  T. 
Springer  and  others  for  si>eclfic  performance 
of  a  parol  contract  and  for  other  relief.  De- 
cree for  complainant,  and  defendants  appeal. 
Berersed  with  directions  to  dismiss  the  blU 
for  want  of  equity. 

On  May  3,  1906,  W.  Ftank  Godwin,  appel- 
lee, filed  his  bill  In  the  circuit  court  of  Macon 
county  against  Titos  T.  Springer,  Nancy  J. 
Springer,  the  Decatur  Brick  Company  (a  cor- 
poration), appellants,  and  Joslah  M.  Clc&ey, 
for  specific  performance  of  a  parol  contract 
and  for  other  relief. 

The  bin  alleged  that  on  January  18,  1906, 
appellee  entered  into  a  parol  agreement  with 
Titna  T.  ^ringer  to  convey  to  bim  16  lots, 
valued  at  $4,000,  owned  by  bim  In  Wabash 
Place,  in  or  near  tbe  city  of  Decatur,  111., 
subject  to  a  certain  coal  lease,  and  to  execute 
a  certain  option  or  Instrument  In  writing 
whereto  be  would  agree  to  tender  to  the  city 
of  Decatur,  for  park  purposes,  the  land  to  be 
conveyed  to  him  by  Springer,  and  to  execute 
a  note  to  Springer  for  $800,  payable  March 
IQ,  1906,  with  Interest  thereon  at  6  per  cent 
per  annum  after  maturity,  in  exchange  for 
a  tract  of  land  containing  36%  acres  owned 
by  Springer  In  Macon  county,  111.,  of  the 
value  of  $7,000,  subject  to  a  mortgage  In- 
debtedness of  $2,200,  which  Godwin  was  to 
assume;  that  In  pursuance  of  said  agreement 
deeds  conveying  said  lots  and  said  tract  of 
land  and  said  note  and  option  contract  were 
executed  by  said  parties  and  delivered  to  Jo- 
slab  M.  Clokey,  to  be  held  by  him  in  escrow 
for  said  parties  until  the  abstracts  of  title  to 
said  lots  and  tract  of  land  should  be  ex- 
amined and  the  title  fotmd  to  be  merchant- 
able; alleged  that  Godwin  has  a  good  fee- 
slmpfe  title  to  his  said  lots,  aAd  that  since 
Bald  contract  was  entered  Into,  on  January 
20,  1906,  Springer  delivered  to  Godwin  a 
lease  for  said  36%  acres  which  had  been  exe- 
cuted by  Springer  to  one  J.  E.  Fain,  a  tenant 


In  possession  of  said  premises,  and  requested 
Godwin  to  carry  out  the  terms  and  provisions 
of  said  lease,  and  afterwards  notified  Fain 
tbat  tbe  land  bad  been  conveyed  to  Godwin, 
and  tbat  be  should  recognize  and  consider  the 
latter  as  his  landlord;  tbat  Fain  thereupon 
attorned  to  Godwin;  that  Godwin  has  fully 
performed  his  part  of  said  contract  with 
Springer,  and  Is  ready  and  willing  to  pay  to 
him  the  said  $800,  with  Interest  thereon,  as 
provided  by  said  note ;  alleged  that  Springer 
bas  put  It  out  of  his  power  to  convey  to  God- 
win the  said  36%  acres  by  conveying  tbe 
same  to  the  Decatur  Brick  Company,  and 
that  at  the  time  of  said  conveyance  Godwin 
was  in  possession  of  said  property  through 
his  tenant.  Fain,  and  Is  now  so  In  possession 
of  the  same,  and  that  said  company  had  no- 
tice of  the  rights  and  claims  of  Godwin 
therein;  that  since  January  18,  1906,  up  to 
tbe  time  of  the  filing  of  tbe  bill,  the  said 
deeds  from  Godwin  and  Springer  to  each 
other,  tbe  said  note  and  option  contract  have 
been  In  tbe  possession  and  control  of  said 
Clokey,  In  escrow,  for  the  benefit  of  said 
parties,  and  that  the  abstract  of  title  to  said 
lots  has  been  in  tbe  possession  and  control 
of  Springer.  Tbe  bill  prayed  tbat  the  deed 
from  Springer  to  tbe  Decatur  Brick  Company 
be  canceled  and  set  aside,  and  tbat  Clokey  be 
required  to  deliver  said  deeds  In  his  hands  to 
tbe  grantees  named  therein,  upon  the  pay- 
ment by  Godwin  of  the  said  note  and  Interest 
due  tbereon,  and  for  general  relief. 

Clokey  defaulted,  and  the  appellants,  on. 
May  25.  1906,  filed  their  answer,  which,  as 
later  amended,  denied  that  by  said  parol 
agreement  any  reservation  In  reference  to 
said  coal  lease  was  to  be  made  In  the  convey- 
ance of  said  lots  by  Godwin ;  averred  that  he 
had  failed  and  refused  and  was  unable  to 
carry  out  his  part  of  said  agreement  with 
Springer;  admitted  that  Springer  bad  con- 
veyed the  said  36%  acres  to  the  Decatur, 
Brick  Company,  and  denied  tbat  at  the  time 
of  said  conveyance  Godwin  was  in  possession 
of  said  premises  through  his  tenant,  or  that 
tbe  said  company  had  notice  of  the  pretended 
rights  of  Godwin  therein;  averred  that 
Springer  delivered  the  said  lease  to  said  36% 
acres  to  Godwin,  to  be  delivered  by  him  to 
Clokey,  and  denied  that  be  notified  Fain  that 
the  land  had  been  conveyed  to  Godwin  and 
that  he  should  recognize  bim  as  bis  landlord;' 
averred  that  Godwin  bad  a  complete  and 
adequate  remedy  at  law,  and  denied  that  he. 
was  entitled  to  any  part  of  tbe  relief  prayed' 
for  In  bis  bill. 

Later  a  supplemental  bill  was  filed  by  ap- 
pellee, praying  for  injunction  and  for  an  ac- 
counting with  J.  E.  Fain  and  linzy  B.  Fain, 
and  an  answer  was  filed  thereto.  Replica- 
tions were  filed,  and  the  cause  wa^  referred 
to  a  master  in  chancery  to  take  proofs  and 
report  bis  findings  and  Conclusions.  Tbe 
master  found,  In  substance,  that  the  contract 
entered  Into  by  Godwin  and  Springer  was  as 
set  out  In  the  bill;  tbat  Godwin  and  Sprbiger' 
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each  execated  warranty  deeds  In  accordance 
-with  the  contract,  and  that  said  deeds  were 
delivered  to  Joelah  M.  Clokey  to  be  held  In 
escrow  until  the  abstracts  of  title  were  ex- 
amined, and  that  Godwin  notified  Clokey  that 
he  would  accept  the  title  to  the  lands  of 
Springer  on  or  about  January  29,  1906;  that 
the  Decatur  Brick  Company  purchased  of 
Springer  the  said  36%  acres  without  notice 
of  the  existing  parol  contract  between  God- 
win and  Springer,  and  that  as  the  assignment 
of  said  lease  from  Springer  to  Fain  was  not 
made  to  Godwin  in  writing  it  was  not  bind- 
ing, and  that  appellee  was  not  entitled  to  the 
relief  prayed. 

Objections  to  the  master's  report  made  by 
both  parties  were  overruled  and  refiled  as  ex- 
ceptions. On  August  21,  1907,  the  court  en- 
tered a  decree  overruling  all  of  the  excep- 
tions filed  by  appellants,  sustaining  certain 
of  those  of  appellee,  and  finding,  Im  substance, 
that  Godwin  was  the  owner  of  said  16  lots, 
subject  to  a  certain  coal  lease,  and  that 
Springer  owned  the  tract  of  land;  that  It 
was  agreed  by  the  parties  that  warranty 
deeds  conveylug  said  lots  and  tract  of  land 
should  be  executed  and  placed  in  the  hands  of 
Joelah  M.  Clokey  in  escrow,  to  be  delivered 
after  the  abstracts  of  title  to  said  lands  had 
been  examined  and  the  titles  found  to  be 
good,  merchantable  titles;  that  the  terms  of 
said  sale,  if  not  completely  understood  be- 
fore January  18,  1906,  were  agreed  upon  by 
Godwin  and  Springer  at  an  interview  In  the 
office  of  said  Clokey  on  January  23  or  24, 
1906,  when  the  option  contract  with  refer- 
ence to  Godwin  offering  the  land  to  the  city 
for  park  purposes  was  interlined  and  left 
with  Clokey  in  escrow  with  the  deeds  of  the 
respective  parties;  that  the  conveyance  from 
Springer  was  to  be  subject  to  the  rights  of 
J.  E.  Fain,  a  tenant  of  Springer,  who  was 
then  in  possession  of  his  land;  that  said 
deeds  dated  January  18,  1906,  were  executed 
by  said  parties  and  placed  In  the  hands  of 
said  Clokey  in  escrow,  and  that  Godwin  on 
the  same  day  execated  the  said  note  for  |800 
and  delivered  it  to  Clokey  In  escrow;  that  in 
pursuance  of  said  parol  contract  Godwin  exe- 
cuted a  certain  option  In  writing,  agreeing  to 
tender  to  the  city  of  Decatur,  for  park  pur- 
poses, the  land  to  be  conveyed  to  him  by 
Springer. 

The  decree  further  found  that  on  January 
19,  1906,  Springer  delivered  to  Godwin  the 
lease  held  by  Fain,  and  on  January  20,  1906, 
verbally  notified  Fain  that  be  bad  conveyed 
to  Godwin,  and  that  he  should  lo<^  to  him 
for  the  performance  of  said  lease;  that  on 
January  21,  1906,  Godwin  agreed  with  Fain 
to  carry  out  the  terms  of  said  lease,  and  Fain 
recognized  Godwin  as  his  landlord  and  at- 
torned to  him;  that  Godwin  caused  the  ab- 
stract of  title  to  the  Springer  land  to  be  ex- 
amined, and  notified  Clokey  that  the  title  was 
satisfactory  and  that  he  was  willing  to  ac- 
cept the  deed  from  Springer  and  willing  that 


his  deed  to  Springer  be  turned  over  to  blm ; 
that  on  February  1,  1906,  Springer  conveyed 
the  premises  mentioned  in  his  deed  to  God- 
win to  the  Decatur  Brick  Company,  and  that 
at  the  time  of  said  conveyance  Godwin  was 
in  possession  of  the  said  premises  through  his 
tenant,  and  on  account  of  such  possession  the 
said  company  had  notice  of  the  rights  and 
claims  of  Godwin;  that  said  company  was 
not  a  bona  fide  purchaser  without  notice, 
and  that  the  deed  from  Springer  to  said  com- 
pany was  subject  to  the  rights  of  Godwin; 
that  Godwin  Is  now,  and  at  all  times  since 
the  delivery  of  said  deeds  in  escrow  and  the 
abstracts  of  title  has  been,  ready,  willing, 
and  able  to  accept  title  to  the  premises  men- 
tioned in  the  deed  from  Springer,  and  that 
the  title  of  said  Godwin  to  the  preiulses  to  be 
conveyed  by  him  is  a  good  fee-simple  title, 
subject  to 'the  coal  lease,  in  accordance  with 
a  contract  finally  entered  into  between  the 
parties;  that  Godwin  Is  entitled  to  the  re- 
lief prayed  for  and  to  a  decree  for  specific 
performance  against  Springer,  and  such  re- 
lief was  accordingly  decreed. 

It  appears  from  the  evidence  that  some 
time  prior  to  January  18,  1906,  negotiations 
were  entered  Into  by  Godwin  and  Springer 
concerning  the  exchange  of  the  properties 
here  in  dispute,  and  that  an  agreement  as  to 
the  terms  of  the  trade,  as  the  parties  be- 
lieved, was  reached  on  or  before  that  date, 
which  was  the  date  upon  which  the  deeds 
were  executed.  The  deed  from  Godwin  was 
made  subject  to  a  coal  lease  on  the  lots 
thereby  conveyed.  At  the  time  of  the  exe- 
cution of  the  deed  Godwin  also  signed  a  note 
for  1800,  payable  to  the  order  of  Springer  on 
March  10,  li)06,  and  a  certain  contract  where- 
in he  agreed  to  give  the  city  of  Decatur  an 
option  on  the  land  to  be  conveyed  to  him  by 
Springer  for'park  purposes.  The  deeds,  note, 
and  the  option  contract,  executed  In  dupli- 
cate, were  placed  in  the  hands  of  Josiah  M. 
Clokey  in  escrow,  to  be  delivered  to  Godwin 
and  Springer  when  they  had  exam  hied  the 
titles  and  found  them  satisfactory.  Clokey 
was  an  attorney  at  law  who  was  engaged  In  • 
the  real  estate  business.  Godwin  was  a  real 
estate  agent  and  ofliced  with  Clokey.  They 
advertised  as  partners  in  the  real  estate  busi- 
ness, although  it  appears  that  they  were  not 
actually  in  partnership.  Up  to  this  time  the 
question  of  the  reservation  of  the  coal  by 
Godwin  had  not  been  discussed  between  the 
parties.  During  the  following  week,  and 
on  January  23  or  24,  1906,  Springer  went 
to  Clokey  and  Godwin's  office  and  examined 
the  deed  and  option  contract  execated  by 
Godwin,  and  at  that  time  objected  to  the 
reservation  t)elng  made  in  the  deed,  and  stat-. 
ed  that  the  option  contract  was  not  as  he 
wanted  it,  and  insisted  that  Godwin  should 
place  a  limitation  upon  bis  right  to  sell  clay 
from  the  land  Springer  was  conv^lng  to  him. 
Whether  the  difTerences  l>etween  the  parties 
to  the  contract  were  then  adjusted  la  the 
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principal  controTerted  question  in  tlie  case. 
At  any  rate.  Springer  went  away  leaving  ali 
the  Instruments  in  Clokey's  Iiands. 

The  property  owned  by  Springer  was  oc- 
cnpied  by  J.  E.  Fain,  a  tenant,  under  a  writ- 
ten lease  from  Springer,  and  a  day  or  two  aft- 
er tlie  deeds  were  executed  Springer  handed 
this  lease  to  Godwin,  telling  him,  as  he  says, 
to  hand  the  lease  to  Clokey,  to  be  kept  by 
him  with  the  other  papers.  This  lease  was 
retained  by  Godwin  under  dalm  of  right 
On  the  20th  or  21st  of  January,  190C,  Spring- 
er notified  Fain,  according  to  the  testimony 
of  the  latter,  that  he  had  sold  the  farm  and 
that  Godwin  would  comply  with  his  (Spring- 
er's) obligations  in  the  lease  enumerated. 
Later,  and  before  the  controversy  in  the  of- 
fice of  Clokey  and  Godwin,  which  occurred 
on  January  23  or  24,  1906,  Godwin  and  Fain 
had  a  conversation  in  which  Godwin  told  him 
that  he  had  bonght  the  farm ;  that  he  had  a 
deed  for  It  and  would  carry  out  the.  terms 
of  tlie  lease  the  same  as  Springer,  and  ap- 
pellee contends  that  Fain  then  attorned  to 
bim.  A  few  days  later  Springer  went  to  the 
of^ce  of  Buckingham  &  Gray,  a  firm  of  at- 
torneys, and  had  Mr.  Gray  prepare  for  him 
a  contract  to  be  signed  by  Springer  and  God- 
win, which  provided,  among  other  things, 
that  Godwin  and  his  wife  should  bind  them- 
selves to  make  to  the  city  of  Decatur,  on  or 
before  January  1,  1907,  a  written  offer  or 
proposition  to  sell  and  convey  to  said  city, 
for  park  purposes,  the  lands  described  In  the 
deed  from  SpMnger,  for  the  consideration  of 
$7,000,  said  sum  to  be  paid  In  10  years  from 
the  date  of  the  acceptance  of  the  proposition, 
with  interest  at  5  per  cent,  per  annum,  giv- 
ing said  city  the  option  of  accepting  said  of- 
fer at  any  time  within  three  years  after  It 
was  made.  This  agreement  was  then  taken 
by  Gray  and  Springer  to  Godwin's  office  to  be 
sabmltted  to  him,  but  as  Godwin  had  left 
the  city  on  a  trip  to  Minnesota,  this  contract, 
Thlch,  as  Springer  testified,  embodied  the 
option  contract  actually  agreed  upon  between 
them,  was  never  presented  to  Godwin  for  his 
signature.  On  February  1,  1906,  before  God- 
win's return.  Springer  conveyed  the  land  by 
a  warranty  deed  to  the  brick  company.  Be- 
fore Godwin  left  the  city  be  had  stated  to 
Clokey  that  he  was  satisfied  with  Springer's 
title  and  that  he  was  ready  to  complete  the 
deal.  Springer  denies  that  he  said  to  Fain 
that  he  had  sold  the  land,  but  says  he  told 
bIm  that  be  was  on  a  trade  with  Godwin, 
and,  if  it  went  through,  Godwin  would  be 
Us  landlord.  Whatever  was  said  between 
Springer  and  Fain  and  between  Godwin  and 
Fain  in  reference  to  the  latter  becoming  the 
tenant  of  Godwin  was  said  after  the  time 
when  the  deeds  were  executed  and  before  the 
thne  of  the  controversy  which  arose  In  the 
office  of  Clokey  and  Godwin,  on  January  23 
or  24, 1906.  Since  the  deed  was  made  to  the 
brh^  company  both  that  company  and  God- 
win have  claimed  to  be  Faln's  landlord,  and 
■  he  has  refnsed  to  pay  rent  to  either. 


From  the  decree  of  the  drcolt  court 'Titus 
T.  Springer,  Nancy  J.  Springer,  and  the  De- 
catur Brick  Company  have  appealed  to  this 
court,  and  it  is  contended  by  them  that  the 
court  erred  in  entering  the  decree  in  favor  of 
Godwin. 

Buckingham  &  Gray,  for  appellants.  Hugh 
Grea  and  Hugh  W.  Housum,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  The  statute  of  frauds  is  not  Inter- 
posed as  a  defense,  so  far  as  the  original  con- 
tract is  concerned. 

By  the  agreement  of  the  parties  Godwin 
was  to  exchange  certain  lots  which  he  owned 
in  Wabash  Place,  in  or  near  the  city  of  De- 
catur, at  a  value  of  $4,000,  for  a  tract  of  land 
owned  i>y  Springer,  lying  just  east  of  the 
city  of  Decatur,  at  a  price  of  f7,000.  The 
land  was  incumbered  by  mortgages  securing 
$2,200,  which  Godwin  was  to  assume,  and  he 
was  to  give  his  note  to  Springer  for  the  bal- 
ance of  $800.  Godwin  was  to  enter  into  a 
contract  by  which  he  was  to  bind  himself  to 
give  to  the  city  of  Decatur  an  option  to 
pnrcbase  the  land  which  he  was  acquiring 
from  Springer  and  was  to  take  that  land 
subject  to  a  lease  to  Fain.  So  far  there  la 
no  question  as  to  the  terms  of  the  contract. 
After  the  parties  had,  as  they  believed, 
closed  the  negotiations  and  arrived  at  a  mu- 
tual understanding,  Mr.  Clokey,  an  attorney 
and  Godwin's  office  companion,  was  directed 
to  prepare  the  necessary  papers.  After  the 
Instruments  which  he  deemed  necessary  bad 
been  executed,  and  while  they  were  in  his 
possession,  he  notified  Springer  to  that  etTect 
The  latter  came  to  the  office  of  Clokey  and 
Godwin  and  there  had  an  interview  with 
them.  It  then  developed  that  the  papers  pre- 
pared were  unsatisfactory  to  Springer  in 
three  respects:  First,  the  deed  conveying  the 
lots  to  him  reserved  the  underlying  coal; 
second,  no  provision  was  made  by  which 
Godwin  was  l>ound  not  to  sell  any  clay  off 
the  land  that  was  to  be  conveyed  to  him 
until  such  time  as  It  should  become  evident 
that  the  tract  could  not  be  sold  to  the  city 
of  Decatur;  and,^ third,  the  Instrument  which 
had  been  prepared  and  signed  by  Godwin  for 
the  purpose  of  binding  him  to  give  to  the 
city  of  Decatur  an  option  on  the  real  estate 
which  he  was  to  acquire  was  not  deemed  by 
Springer  to  be  in  accordance  with  the  verbal 
understanding  between  the  parties. 

This  tract  of  land  owned  by  Springer,  ly- 
ing east  of  the  city  of  Decatur,  was  so  sit- 
uated that  both  Springer  and  Godwin  desired 
that  the  city  buy  It  for  park  purposes.  Each 
of  them  owned  considerable  real  estate  In 
that  neighborhood,  and  they  believed  that,  if 
the  city  would  buy  this  land  and  establish  a 
park  there,  the  other  lands  owned  by  them 
in  that  vicinity  would  be  very  materially  en- 
hanced In  value.  It  is  evident  that  the  par- 
ties understood  that  the  city  of  Decatur  ei- 
ther could  not  or  would  not  buy  this  prop- 
erty and  pay  for  It  in  the  near  future;  that 
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if  It  was  to  b«  sold  to  the  city  it  must  be  by 
a  contract  providing  for  the  payment  of  at 
least  the  principal  part  of  the  purchase  mon- 
ey at  some  period  several  years  In  the  fu- 
ture. In  the  negotiations  the  advisability  of 
offering  the  property  to  the  city  and  giving  it 
10  years'  time  in  which  to  pay  for  the  same 
was  discussed  between  Godwin  and  Springer. 
Godwin  urged  Springer  to  make  such  a  prop- 
osition to  the  city,  but  Springer  stated  that 
the  condition  of  his  business  was  such  that 
he 'did  not  want  to  have  the  purchase  price 
of  the  land  tied  up  for  a  term  of  years,  and 
insisted  that  If  the  exchange  of  properties 
was  made  Godwin  should  bind  himself  to 
give  the  city  an  option  to  purchase  the  prop- 
erty. Godwin  finally  assented  to  ttiis,  but 
the  parties  afterwards  disagreed,  as  was 
developed  by  the  interview  above  referred  to 
at  the  office  of  Clolcey  and  Godwin,  in  refer- 
ence to  the  terms  of  the  option.  Springer 
states  that  the  option  to  the  city  was  to  give 
three  years  within  which  to  purchase  the 
property  at  ?7,000,  and  10  years'  time  In 
wbichi  to  make  payment,  with  interest  on  the 
purchase  price  at  5  per  cent  per  annum, 
while  Godwin  contends  that  he  did  not  bind 
himself  to  offer  the  property  to  the  city  at 
any  particular  price,  but  only  to  give  the 
city  an  option  to  buy  it  at  some  price  that  he 
might  tliereafter  fix. 

When  Springer  arrived  at  the  office  of 
Olokey  and  Godwin,  on  the  occasion  above 
mentioned,  he  was  shown,  among  other  In- 
struments, a  paper  in  duplicate,  signed  by 
Godwin,  which  was  drawn  for  the  purpose  of 
binding  Godwin  to  give  the  city  an  option  for 
the  purchase  of  the  property.  To  that  In- 
strument Springer  made  two  objections:  (1) 
It  did  not  provide  at  what  price  the  property 
should  be  offered  to  the  city,  and  (2)  it  did 
not  state  what  period  the  city  should  have 
within  which  to  accept  the  proposition  so  to 
be  made  by  Godwin.  Thereupon,  with  God- 
win's consent,  this  Instrument  was  altered  by 
the  Interlineation  therein  of  certain  words, 
and  as  so  altered  it  reads  as  follows: 

"Whereas,  Titus  T.  Springer  and  Nancy  J. 
Springer,  bis  wife,  have  this  day  conveyed 
to  the  undersigned  certain  lands  in  the  south- 
west quarter  of  section  eighteen  (18),  town- 
ship sixteen  (16),  north,  range  three  (3),  east 
of  the  third  principal  meridian,  lying  north 
and  east  of  the  right  of  way  of  what  was 
formerly  known  as  the  Indiana  and  nUnoib 
Central  Railroad  Oimpany,  situated  in  the 
county  of  Macon  and  state  of  Illinois,  In 
part  consideration  of  the  assurance  on'  my 
part  that  I  would  tender  said  lands  to  the 
city  of  Decatur  for  park  purposes;  now, 
therefore,  in  fulfillment  of  said  assurance,  the 
undersigned  covenants  and  agrees,  at  an  ear- 
ly day  during  the  present  year,  to  make  a 
written  tender  of  said  lands  to  said  city  for 
tnich  park  purposes,  granting  to  said  city  the 
privilege  of  paying  tor  said  lands  at  any 
time  within  ten  years  from  the  date  of  said 
tender,  with".  Interest  at  the  rate,  of  five  per 


coit  per  annum  from  date  of  acceptance  of 
tender  and  contract  made,  payable  annual- 
ly or  semi-annually,  as  preferred  by  said 
city,  saW  oitv  to  have  three  years  from  tend- 
er in  which  to  accept,  and  on  receipt  of  the 
purchase  price  to  ccmvey  said  premises  to 
said  city  by  a  good  and  sufficient  warranty 
deed,  my  wife  joining  me  therein,  with  re- 
lease of  homestead  and  dower. 

"Executed  In  duplicate  this  18th  day  of 
January,  A.  D.  1906. 

"W.    Frank    Godwin.      [Seal.]" 

The  words  italicized  are  the  words  that 
were  Interlined  after  Springer  had  made  bia 
objections. 

It  will  be  observed  tbat  the  undertaking, 
both  before  and  after  the  alteration,  did  not 
specify  the  price  at  wbiCh  Godwin  was  to 
offer  the  property  to  the  city.  Clokey  and 
Godwin  testified  that  the  questions  in  refer- 
ence to  the  clay  and  coal  were  at  that  time 
settled  by  Springer  waiving  his  claims  in 
reference  thereto;  that  the  Instrument  above 
set  out  as  It  there  appears  was  acceptable  to 
Springer ;  tbat  both  the  parties  to  the  trans- 
action expressed  themselves  as  being  satis- 
fied with  the  various  Instruments,  and  that 
they  were  left  with  (Dlokey  with  the  under- 
standing that  the  abstracts  should  be  passed 
upon,  and  If  found  to  show  merchantable  ti- 
tles that  Clok^  should  then  deliver  the  deeds 
and  the  contract.  Springer  testified  -that 
neither  of  the  three  matters  in  dispute  was 
adjusted,  and  tbat  he  Insisted  that  the  instru- 
ment above  set  out  was  not  only  not  In  com- 
pliance with  the  agreement  made  by  him 
with  Godwin,  but  that  it  was  entirely  worth- 
less, for  the  reason  that  it  fixed  no  price  at 
which  the  property  should  be  offered  to  the 
city,  but  left  Godwin  free  to  fix  a  price 
which  wonld  absolutely  prohibit  the  city  from 
purchasing.  Springer  went  away  and  left 
all  the  pai>ers  that  had  been  executed  in 
Glokey's  possession.  The  next  day  he  sent 
for  and  obtained  a  c<qi>y  of  the  agreement 
pertaining  to  the  option.  A  day  or  two  there- 
after he  called  at  that  office  again.  If  Clokey 
and  Godwin  are  to  be  believed,  he  again  made 
objections,  and  again  withdrew  them.  If  he 
is  to  be  given  credence,  he  withdrew  noth- 
ing. A  few  days  later  be  attempted  to  see 
Godwin  again  in  reference  to  the  matter,  but 
failed  to  do  so,  as  the  latter  was  then  out 
of  the  state,  and  thereupon  he  sold  and  con- 
veyed his  property  to  the  Decatur  Brick 
Company  for  cash. 

It  is  entirely  clear  from  this  record  that 
by  the  original  arrangement  a  part  of  the 
consideration  which  Springer  was  to  receive 
was  a  binding  contract  executed  by  Godwin, 
by  which  the  latter  was  to  be  obligated  to 
offer  the  property  in  question  at  some  fixed 
price  to  the  city  of  Decatur  for  park  purposes. 
It  is  also  apparent  that  the  agreement  on  this 
subject  signed  by  Godwin,  which  is  above  set 
out,  did  not  bind  him  to  make  any  offer  to 
give  to.  the  city  any  cation  which  wonld  be 
any  consideration  whatever  for  the-  convey^ 
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ance  of  real  estate  to  bim  by  Springer,  for 
the  simple  reason  that  under  that  agreement 
he  could  fix  the  price  at  $1,000,000,  or  a  great- 
er sam,  when  he  offered  the  property  to  tbe 
dty,  and  Springer's  purpose  In  requiring  that 
the  city  be  glren  an  option  would  in  that 
manner  be  entirely  defeated.  We  think  it 
extremely  doubtful  whether  Springer  agreed 
to  accept  that  contract  In  the  form  in  which 
it  was  written  and  offered  to  him.  This  docu- 
ment pertaining  to  the  option,  l)oth  as  orig- 
inally written  and  as  altered,  was  mere  waste 
paper.  It  was  absolutely  without  value.  It 
would  be  so  understood  by  any  man  of  ordi- 
nary business  capacity,  and  Springer  does 
not  seem  to  t>e  deficient  in  that  respect.  To 
offer  that  document  to  Springer  was  to  offer 
him  nothing,  when  It  is  entirely  apparent 
from  this  record  that  be  expected  to  receive 
sometliing  of  value.  Godwin's  obligation,  so 
far  as  any  substantial  thing  is  concerned, 
would  bave  been  no  less  had  he  refused  to 
sign  any  agreement  whatever  pertaining  to 
the  option.  His  attempt  to  force  Springer  to 
accept  this  worthless  piece  of  paper  does  not 
commend  Itself  to  our  sense  of  right.-  If 
Springer  did  not  agree  to  accept  the  contract 
In  the  form  in  which  It  was  written,  it  fol- 
lows, as  a  matter  of  course,  that  specific  per- 
formance should  not  have  beoi  decreed.  If, 
on  the  other  hand,  he  agreed  to  accept  the 
contract  in  that  condition,  the  question 
whether  a  court  of  equity.  In  the  exercise 
of  its  discretion,  sliould  award  specific  per- 
formance, arises. 

"It  is  the  settled  doctrine  in  this  state  tliat 
a  party  cannot,  as  a  matter  of  right,  bave  a 
contract  specifically  enforced  in  equity,  but 
that  tbe  exercise  of  tills  power  rests  in  the 
sound  discretion  of  the  court,  in  view  of  the 
terms  of  the  contract  and  the  surrounding 
circumstances."  East  St  Louis  Railway  Co. 
v.  City  of  Bast  St.  Louis,  182  111.  433,  55  N. 
E.  533,  and  cases  there  cited. 

It  is  true,  as  stated  in  Chicago,  Burlington 
ft  Qulncy  Railroad  Co.  v,  Reno,  113  111.  39, 
that  no  positive  rule  can  be  laid  down  gov- 
erning tbe  exercise  of  the  discretion  of  a 
court  of  equity  In  such  cases.  Bach  contro- 
versy of  this  character  must  be  determined 
upon  its  own  facts.  Specific  performance 
may  not  be  refused  from  mere  wblm  or  ca- 
price, but  where  there  is  In  tbe  case  some  sub- 
stantial element  which  moves  the  conscience 
of  the  chancellor  and  makes  it  appear  to  him 
to  be  unjust  to  decree  tbe  relief  sought  It 
may  be  denied.  Godwin,  so  far  as  appears 
from  this  record,  has  expanded  no  money  on 
account  of  this  transaction,  except  such  tri- 
fling sum  as  he  may  have  paid  Clokey  for 
preparing  papers  and  examining  Springer's 
abstract,  and  such  amount  as  he  may  bave 
paid  for  the  use  of  a  horse  which  he  fur- 
nished to  Fain  for  a  short  time,  after  this 
suit  was  commenced.  In  accordance  with  the 
terms  of  Fain's  lease.  He  has  made  no  im- 
provements on  tbe  Springer  land,  and  has 
never  t>een  in  possession  thereof  unless  Fain 


became  his  tenant,  and  then  only  by  virtue  of 
the  fact  that  the  tenant  was  In  the  actual  oc- 
cupancy of  the  premises.  On  the  other  hand, 
if  the  court  requires  Springer  to  specifically 
perform  and  accept  the  option  contract  which 
has  been  tendered  him,  he  will  be  forced  to 
take,  as  a  part  of  tbe  consideration  for  bis 
conveyance,  that  which  cannot  profit  bim. 
when  in  the  first  Instance,  at  least,  some- 
thing of  value  was  intended.  The  chancellor. 
In  tbe  exercise  of  his  discretion,  according 
to  our  view,  should  have  refused  tbe  relief 
sought. 

Mr.  Gray,  who  both  in  the  circuit  court  and 
in  this  court  acted  as  one  of  the  solicitors 
for  appellants,  and  who  took  an  active  part 
in  the  trial  of  the  case  in  both  courts,  testi- 
fied in  tbe  circuit  court  on  behalf  of  his 
clients.  His  testimony,  while  material  upon 
one  phase  of  tbe  case,  does  not  relate  to 
the  question  upon  which  tbe  decision  of  the 
case  turns.  Under  these  circumstances  we 
deem  It  unnecessary  to  say  anything  In  re- 
gard to  the  course  which  he  pursued. 

The  decree  of  the.  circuit  court  will  be  re- 
versed, and  the  cause  will  be  remanded  with 
directions  to  dismiss  the  bill  for  want  of 
equity. 

Reversed,  and  remanded  with  directions. 


(233  ni.  313) 

PAIGE  ▼.  ILLINOIS  STEEL  CO. 

(Supreme  Conrt  of  Illinois.    Feb.  20.  1908.    Re- 
hearing Denied  April  10,  1908.) 

1.  Trial— Scope  of  Opening  Statement. 

Tbe  purpose  of  an  openme  statement  is  to 
advise  the  jury  of  the  facta  relied  on  by  plain- 
tiff as  constituting  hia  right  of  action,  together 
with  tbe  principles  of  law  applicable  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  270.] 

2.  Same. 

In  an  action  to  recover  for  the  death  of  an 
employ^,  plaintiff  alleged  that  defendant  was  neg- 
ligent in  failing  to  furnish  sufficient  light  m 
the  room  where  decedent  worked  to  enable  its 
employes  to  safely  perform  their  work.  Held, 
that  a  remark  of  plaintiff's  counsel  in  his  open- 
ing statement  that  "the  company  had  sufficient 
notice  of  the  necessity  of  providing  better  lights" 
was  not  objectionable. 

3.  Save  —  Aboukent— Stazeuent  as  to  In- 
stbuctions. 

It  is  improper  for  counsel  in  his  argument 
to  tbe  jury  to  state  that  he  would  not  ask  for 
instructions,  and  that  the  case  was  not  one  that 
needed  instructions. 

4.  Appeal  —  Objection  in  Tbial  Coubt  — 
Statement  of  Counsel. 

An  objection  to  a  statement  made  by  coun- 
sel in  his  argument  to  the  jury  will  not  be  con- 
sidered on  appeal,  where  objection  is  not  made, 
and  exception  to  the  ruling  of  the  court  pre- 
served in  the  bill  of  exceptions. 

[Ejd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  1424.] 

6.  Tbial— Questions  fob  Jubt— Weight  of 

Evidence. 

The  question  of  the  weight  to  be  given  tes- 
timony is  for  the  jury. 

[Ed.  Note. — For  cases  in  point  sec  Cent.  Dig. 
vol.  46,  Trial,  i«  332,  333.] 
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6.  Appeait-Review— Decisions  or  Ihtebmb- 
DiATE  Coubts—Weight  op  Evidence— Di- 

BKCTION   OF   VebDICT. 

Where  a  judgment  is  affirmed  by  the  Appel- 
late Court  and  appeal  taken  to  the  Suprem* 
Court,  the  question  whether  a  verdict  should 
have  be(>n  directed  for  appellant  only  brings  up 
for  consideration  whether  the  evidence  in  the 
record  fairly  tends  to  support  the  verdict. 

7.  Masteb  and  Sebvant— Liability  fob  In- 
jubieS  —  Contbibutoby  Negligence — Acts 
IN  Emergencies. 

Where  an  employg,  without  warning,  is  sud- 
denly confronted  by  a  situation  threatening 
death,  his  action  in  attempting  to  escape  will 
not  constitute  contributory  negligence,  although 
his  choice  of  a  way  of  escape  do^s  not  effect 
the  purpose,  and  he  might  have  chosen  another 
and  a  safe  way. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  !§  789-794.] 

8.  Appeal  —  Decisions  of  Intermediate 
CouBT— Review- Questions  of   Fact. 

The  affirmance  of  a  Judgment  by  the  Ap- 
pellate Court  is  conclusive  as  to  all  questions 
of  fact  submitted  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  4324.] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  Will 
County;   Dorrance  Dlbell.  Judge. 

Action  by  John  D.  Paige,  administrator, 
against  tbe  Illinois  Steel  Company.  From  a 
Judgment  of  the  Appellate  Court  affirming  a 
Judgment  for  plaintiff  In  tbe  circuit  court,  de- 
fendant appeals.    Affirmed. 

The  appellant,  Illinois  Steel  Company,  oper- 
ated a  plant  at  Joliet,  in  this  state.  In  tlie 
course  of  its  business  it  converts  iron  into 
steel,  and  has  what  is  termed  a  "mixer  mill," 
one  of  tbe  departments  of  the  converter.  The 
Iron  Is  brought  from  the  blast  furnaces  into 
this  mixer  mill  and  combined  with  other  iron 
and  mixed  and  then  converted  into  steel. 
This  mlx»  mill  is  a  metal  building,  in  tne 
east  half  of  which  are  located  the  "mixers," 
which  are  large  iron  vessels,  described  as 
l>elng  in  the  shape  of  an  old-fashioned  gra%7 
bowl,  probably  15  feet  wide  and  25  feet  long, 
standing  side  by  side.  Over  these  mixers  and 
through  the  mill  run  two  electric  cranes,  so 
situated  and  operated  as  to  enable  the  persons 
engaged  in  this  work  to  move  loads  of  molten 
Iron  In  any  direction,  one  of  the  cranes  serv- 
ing the  eastern  and  tbe  other  the  western  por- 
tion of  the  mill.  The  men  who  operate  these 
cranes  sit  in  a  cage  several  feet  above  the  floor 
and  move  with  the  cranes.  The  blast  furnaces 
are  connected  with  the  mixer  mill  by  railroad 
tracks,  which  are  elevated  and  connected  with 
tracks  In  the  mixer  mill.  There  are  two  of 
these  tracks  in  the  mixer  mill.  The  north  one 
runs  east  to  the  first  mixer,  and  the  other 
runs  through  the  mill  Into  the  converter  or 
vessel  room,  going  under  what  is'  called  the 
"welghman's  floor."  Upon  these  tracks  are 
transported  ladles  of  molten  metal.  These 
ladles  are  in  the  shape  of  a  coffee  cup  with  a 
spout,  and  have  a  capacity  of  about  15  tons. 
It  is  in  these  that  the  melted  metal  is  trans- 
ported from  the  furnaces  into  the  mixer  mill, 
snd  when  there  the  contents  are  emptied  Into 


tbe  mixers,  when  tbe  metal  In  them  Is  to  be 
mixed.  Upon  tbe  sides  of  tliese  ladles  are 
trunnions  8  or  9  Inches  in  diameter  and  about 
14  inches  long.  In  doing  the  work  these  ladles 
are  picked  up  by  means  of  the  electric  cranes, 
to  which  are  attached  large  hooks  for  hold- 
ing tbe  ladles.  These  hooks  are  placed  on  the 
trunnions  by  an  employ^,  who  docs  nothing 
else,  and  who  is  termed  the  "hooker  on." 
Above  the  floor  of  the  mixer  room  is  an  Iron 
platform,  reached  by  means  of .  Iron  stairs 
located  at  the  west  end.  This  platform  is  of 
considerable  length.  The  width  varies  from 
something  like  4  to  18  feet  This  is  the  welgh- 
man's or  scalesman's  floor,  on  which  are  lo- 
cated devices  for  operating  the  mixers,  and 
also  platform  scales  for  each  mixer.  East  of 
this  floor,  and  on  a  level  with  it,  is  an  open- 
ing which  leads  out  of  the  mixer  mill,  with 
stairs  leading  down  to  the  ground.  While  the 
work  is  progressing  tbe  welghman  stands  upon 
the  iron  platform  or  welghman's  floor  herein 
referred  to.  It  is  there  that  he  performs  bis 
work,  which  is  to  attend  to  weighing  the  metal, 
where  it  is  to  be  weighed,  and  in  instances 
Where  the  scales  are  not  brought  into  use,  to 
Judge  of  the  quantity  of  metal  the  ladles 
contain.  The  ladles  for  a  direct  heat  are  not 
weighed,  the  weigher  estimating  the  amount 
of  metal  therein.  This  process  is  called 
"guessing  off."  In  cases  where  tbe  ladles  are 
guessed  off  the  contents  of  one  ladle  are 
poured  Into  another  ladle  which  comes  over 
the  track,  and  the  metal  goes  Into  the  vessels 
without  mixing,  while  if  the  metal  Is  to  be 
mixed  it  is  not  guessed  off  but  weighed,  and 
then  emptied  by  use  of  machinery  Into  the 
mixer.  Tbe  process  of  taking  the  molten 
metal  from  the  blast  furnace  ladles  to  the 
vessel  ladles  is  termed  "taking  a  direct  heat," 
and  in  doing  this  the  quantity  is  guessed  off 
by  weiglunen.  Tbe  plant  was  operated  both 
day  and  night,  and  at  night  the  mixer  mill 
was  lighted  by  means  of  two  electric  arc 
lights,  one  in  each  end,  and  some  incandescent 
lights.  Besides  these  lights  the  "hooker  on" 
carried  a  torch.  Numerous  men  were  employ- 
ed doing  the  various  parts  of  the  work,  among 
others  Jolm  D.  Paige  as  welghman  and  Philip 
Jasper  as  "hooker  on."  On  the  night  of 
September  15,  1905,  the  deceased,  John  D. 
Paige,  was  an  employ^  of  appellant  and  was 
at  work  in  this  mixer  mill,  weighing  each  ladle 
and  Its  contents,  or,  in  case  of  "direct  heat," 
estimating  the  quantity  of  metal  to  be  poured 
Into  the  ladle.  One  of  these  ladles  filled  with 
molten  metal  was  hooked  or  partially  hooked 
to  the  crane  by  Philip  Jasper,  the  "booker 
on,"  and  lifted  and  carried  some  distance  to 
the  point  where  the  ladle  to  be  filled  was 
located.  At  this  time  the  deceased  was  stand- 
ing upon  the  welghman's  platform  engaged  In 
estimating  the  quantity  of  metal  to  be  poured 
out  of  one  into  another  ladle.  When  the  ladle 
containing  the  metal  started  to  tip,  it  fell, 
spilling  the  metal  on  tbe  floor,  causing  a 
burst  of  flames,  smoke,  and  gas,  and  the 
metal  flowed  south  and  west    The  decease'^ 
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Paige,  In  attempting  to  escape,  ran  down- 
stairs to  the  west,  and  was  so  burned  that  he 
died.  Reed,  who  was  on  the  same  platform, 
ran  east  through  the  opening  there  and  es- 
caped without  Injury.  Suit  was  commenced 
by  the  administrator  to  recover. 

The  declaration,  as  filed,  consisted  of  seven 
counts;  but  the  trial  court  Instructed  the  Jury 
to  disregard  the  third  aud  fifth,  and  permit- 
ted the  case  to  go  to  the  jury  on  the  other 
counts.  The  negligence  charged  In  the  counts 
Is:  First,  failure  to  exercise  reasonable  care 
to  furnish  reasonably  safe  places  in  which  to 
work ;  second,  failure  to  furnish  a  safe  place 
to  work,  and  failure  to  provide  reasonably  safe 
avenues  or  means  of  escape  In  the  event  that 
the  molten  metal  should  be  spilled;  fourth, 
failure  to  maintain  and  keep  In  proper  shape 
and  repair  the  building  and  appliances  In  the 
mixer  mill;  sixth,  the  employment  of  an  babit- 
nally  careless  and  incompetent  servant  as 
"booker  on";  and,  seventh,  failure  to  furnish 
sufficient  lights  to  enable  the  books  to  be  prop- 
erly adjusted  In  the  ladles.  Each  count  con- 
tains the  essential  averments  In  addition  to  the 
allegations  describing  the  negligent  acts  or 
omissions  of  duty. 

The  case  was  tried  In  the  circuit  court  of 
WIU  county,  and  a  verdict  of  guilty  was  re- 
tnmed  by  the  Jury  fixing  the  plaintiff's  dam- 
ages at  $6,000.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  entered  on  the  ver- 
dict, which  has  l)een  affirmed  by  the  Appellate 
Court,  and  the  appellant,  by  appeal,  brings  the 
case  to  this  court. 

Oamsey  &  Wood  (Knapp,  Haynle  &  Camp- 
bell, of  coimsel),  for  appellant.  Donahoe,  Mo- 
Naughton  &  McKeown,  for  appellee. 

TICKERS,  J.  (after  stating  the  facts  as 
above).  The  errors  assigned  by  appellant 
are  permitting  improper  remarks  of  counsel, 
refnslng  instructions,  modifying  certain  in- 
structions, overruling  motion  to  direct  verdict 
at  the  close  of  evidence,  and  admitting  im- 
proper evidence. 

First  In  stating  the  case  to  the  jury  coun- 
sel for  appellee,  among  other  things,  said: 
"And  the  comjmny  had  sufficient  notice  of 
tbe  necessity  of  providing  better  lights  for 
the  performance  of  that  work."  This  remark 
was  objected  to,  and  the  objection  overruled, 
to  wblch  appellant  excepted.  It  is  urged  that 
the  court  erred  In  this  ruling.  The  purpose 
of  an  opening  statement  is  to  advise  a  jury  of 
tbe  facts  relied  on  by  the  plaintiff  as  consti- 
tuting his  right  of  action,  together  with  the 
principles  of  law  applicable  thereto.  Here 
the  plaintiff  has  alleged  in  one  count  of  the 
declaration  that  the  appellant  was  negligent, 
in  that  it  failed  to  furnish  sufficient  light  in 
the  workroom  to  enable  its  servants  to  prop- 
erly and  safely  pettorm  the  work  required 
of  them.  The  issue  on  this  point  was  wheth- 
er or  not  tbe  appellant  had  sufficient  light, 
and  It  was  proper  for  counsel  to  state  that 
the  company  bad  sufficient  notice  of  the  ne- 
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cessity  of  providing  better  light  for  tbe  per- 
formance of  the  work.  This  Is  but  a  state- 
ment of  what  is  alleged  to  be  a  fact.  It  is 
not  argument  There  was  no  error  in  this 
ruling  of  the  trial  court 

It  is  urged  also  that  there  was  error  In 
certain  statements  made  by  counsel  for  ap- 
pellee In  the  closing  argument  In  his  dos- 
ing remarks  he  stated :  "If  I  want  the  trial 
judge  to  give  Instructions,  I  prepare  instruc- 
tions stating  the  law  and  hand  him  a  bunch 
of  them,  and  the  court  passes  on  them,  and 
refuses  some  and  gives  others.  The  defense 
does  the  same.  I  am  not  going  to  ask  for  any 
Instructions.  This  is  not  a  case  that  needs 
any  instructions."  These  statements  were 
not  proper.  It  was  improper  for  counsel  to 
make  such  remarks  to  the  Jury.  It  was  of  no 
consequence  to  the  Jury  whether  ai^ellee  re- 
guested  Instructions,  and  it  was  Improper 
for  counsel  to  tell  the  Jury  that  he  was  not 
going  to  ask  for  instructions,  or  that  the  case 
was  not  one  that  needed  instructions.  But 
appellant  did  not  object  to  these  remarks. 
Tbe  court  was  not  called  upon  to  rule  upon 
them,  aud  there  is  no  exception  preserved 
thereto  in  the  bill  of  exceptions. 

Second.  It  is  contended  that  the  trial  court 
erred  In  the  admission  of  testimony  of  the 
witness  Joseph  Bowers.  It  Is  argued  that 
this  witness  was  not  certain  and  positive; 
tliat  his  testimony  was  entirely  in  the  pres- 
ent tense,  that  is,  related  to  conditions  exist- 
ing at  the  tirae  he  was  giving  evidence  rather 
than  to  conditions  existing  at  the  time  the 
deceased  received  his  injuries.  There  Is  no 
merit  in  this  contention.  An  examination  of 
the  testimony  of  this  witness  fails  to  disclose 
any  erroneous  ruling  of  the  court  The  ques- 
tion of  the  weight  to  be  given  the  testimony 
was  for  the  Jury,  and  the  trial  court  properly 
permitted  his  testimony  to  go  to  the  jury. 

Third.  Appellant  contends  that  tbe  court 
Improperly  modified  its  eighth  and  ninth  In- 
structiona  We  have  carefully  examined 
these  Instructions  as  offered  and  as  modified 
and  given.  The  objection  is  the  same  to  the 
modification  of  each  of  these  instructions.  It 
is  argued  that  the  modification  Is  such  as  con- 
fines the  jury  to  the  actual  knowledge  of  the 
deceased  of  conditions  existing  before  the 
ladle  tipped,  instead  of  extending  the  lan- 
guage so  as  to  embrace  his  obligation  to 
know,  that  is,  what  by  the  exercise  of  ordi- 
nary care  he  would  have  known.  The  eighth 
Instruction  contains  the  language,  "or  of 
which  he.  In  the  exercise  of  ordinary  care  for 
his  own  safety,  had  equal  means  of  knowl- 
edge with  the  defendant."  The  ninth  deals 
with  the  question  of  the  position  In  which  the 
deceased  was  located  immediately  before  the 
Injury,  and  we  think  the  Instruction  Is  not 
open  to  the  criticism  made  by  counsel. 

Fourth.  Tbe  only  remaining  question  prop- 
er for  our  consideration  Is  that  arising  upon 
the  refusal  of  the  trial  court  to  direct  a  ver- 
dict in  favor  of  appellant  at  tbe  close  of  the 
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evidence  In  the  case.  The  Judgment  having 
been  reviewed  and  affirmed  by  tbe  Appellate 
Court,  consideration  of  tbls  question  here  Is 
limited  to  the  question  whether  there  is  evi- 
dence In  the  record  which  fairly  tends  to  sup- 
port the  verdict  It  is  argued  that  the  de- 
ceased was  not,  at  the  time  and  immediately 
before  the  Injury,  in  the  exercise  of  reason- 
able care  for  his  own  safety,  in  that  he  was 
not  at  the  proper  place,  and  that  when  the 
ladle  fell  he  ran  down  the  stairway  Instead 
of  going  out  at  on  opening  on  a  level  with 
the  platform  on  which  he  was  standing.  We 
have  carefully  read  the  testimony  of  the  wit- 
nesses as  abstracted,  and  also  from  the  rec- 
ord, bearing  upon  this  question.  We  find  an 
abundance  of  evidence  Justifying  the  conclu- 
sion that  the  deceased  was  in  no  respect 
guilty  of  negligence  In  standing  on  the  plat- 
form at  the  place  he  was  when  tbe  ladle  fell. 
It  1b  probably  true  If  he  had  followed  Reed 
out  through  the  opening  on  the  level  with  the 
platform  he  would  have  escaped  injury,  but 
we  do  not  agree  with  counsel  that  he  in  not 
doing  so  was  guilty  of  contributory  negligence 
as  a  matter  of  law.  The  deceased,  when  the 
ladle  suddenly  fell,  was,  without  warning, 
confronted  with  a  perilous  situation.  He 
was  then  In  such  position  as  to  be  threatened 
with  immediate  injury  and  death.  It  was  an 
unexpected  emergency  that  would  necessa- 
rily excite  alarm.  Persons  so  surrounded  are 
not  required  to  exercise  all  the  presence  of 
mind  and  the  care  and  caution  whidi  would 
be  reasonably  expected  to  attend  the  acts  of 
a  person  under  ordinary  circumstances.  Tbe 
mere  fact  that  in  the  rapid  action  of  mind 
and  body  Impelled  by  the  horror  of  the  situa- 
tion the  deceased,  In  his  attempt  to  escape,- 
took  the  course  he  did  Instead  of  the  other 
avenue  that  was  open  to  him,  will  not,  as  a 
matter  of  law,  render  him  guilty  of  contribu- 
tory negligence.  This  question,  as  well  as 
All. other  questions  of  fact,  was  properly  sub- 
mitted to  the  Jury,  and  the  affirmance  of  the 
Judgment  by  the  Appellate  Court  is  conclu- 
sive of  such  questions.  There  are  no  other 
errors  assigned  which  require  discussion. 

The  Judgment  of  the  Appellate  Court  is  af- 
firmed. 

Judgment  affirmed. 


(283  111.  189) 

CITY  OP  CHICAGO  v,  BE0KE5B. 
(Supreme  Court  of  IlUnoia    Feb.  20,  1908.    Re- 
hearing Denied  April  10,  1908.) 
1.  Municipal    Corpobations  —  Publio    Iit- 

FBOVEUBNTS  —  ASSBSSMBNTS— CoNFISMATlOn 

or  Assessment— Variance. 

Local  Improvement  Act,  §  41  (Kurd's  Rev. 
St  1905,  c.  24,  S  547),  provides  that  a  notice  of 
application  for  judgment  of  confirmation  of  a 
special  assessment  shall  contain  a  notice  of  the 
nature  of  the  improvement  the  pendency  of  the 
confirmation  proceedings,  the  time  and  place  of 
filing  the  assessment  roll,  and  the  time  and  place 
at  which  application  for  confirmation  will  be 
made.  Held,  that  the  notice  need  not  contain  a 
description  of  the  proi>erty  sought  to  be  assessed. 


and  where  it  does  contain  such  description,  and 
there  is  a  variance  between  it  and  the  descrip- 
tion in  the  assessment  roll,  such  variance  is  im- 
material. 

2.  Statutes— Aids  to  Construction. 

Where  a  law  governing  the  confirmation  of 
judgment  for  assessments  for  local  improvements 
nas  received  a  certain  construction  by  the  prac- 
tice obtaining  in  a  city,  such  construction  will 
not  change  the  requirements  of  the  statute  or 
the  construction  which  should  be  placed  thereon 
by  the  courts;  the  law  being  a  general  one, 
applicable  to  all  cities,  towns,  and  village^  in  tbe 
state. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
VOL  44.  Statutes,  {  294.] 

Appeal  from  Cook  County  Court;  Louis 
Rlnaker,  Judge. 

Action  by  the  city  of  Chicago  against  F.  W. 
Becker.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

P.  W.  Becker,  in  pra  per.  George  A.  Mason 
and  William  T.  Hopeman  (Edward  J.  Brun- 
dage,  Corp.  Counsel,  of  counsel),  for  appellee. 


HAND,  C.  J.  This  was  an  application  for 
Judgment  of  confirmation  of  a  special  assess- 
ment levied  under  the  provisions  of  the  local 
Improvemait  act  of  1897  (Laws  1897,  p.  102) 
to  pay  the  cost  of  constructing  a  cement  side- 
walk upon  one  of  the  public  streets  of  the  city 
of  Chicago  upon  which  the  property  of  appel- 
lant abutted.  The  appellant  appeared  spe- 
cially and  objected  to  the  Jurisdiction  of  the 
court  to  render  Judgment  of  confirmation 
against  his  property,  on  the  ground  that  there 
was  a  variance  between  the  description  of  bin 
property  in  the  assessment  roll  and  the  no- 
tice of  application  for  conflrmatlon.  The  court 
overruled  the  objection  and  rendered  Judg- 
ment of  confirmation  against  appellant's  land, 
and  he  has  prosecuted  an  appeal. 

Section  41  of  the  local  improvement  act 
(Kurd's  Rev.  St  190S,  p.  414),  in  so  far  as 
it  provides  for  notice  of  application  for  Judg- 
ment of  confirmation,  reads  as  follows:  "No- 
tice shall  be  given  of  the  nature  of  the  im- 
provement of  tbe  pendency  of  said  proceed- 
ing, of  tbe  time  and  place  of  Sling  the  peti- 
tion therefor,  of  the  time  and  place  of  filing 
the  assessment  roll  therein,  and  of  the  time 
and  place  at  which  application  will  be  made 
for  conflrmatlon  of  the  assessment  the  same 
to  be  not  less  than  fifteen  (15)  days  after  the 
mailing  of  such  notices.  Such  notices  shall  be 
sent  by  mall  postpaid  to  each  of  the  said  pei- 
sons  paying  the  taxes  on  the  respective  par- 
cels during  the  last  preceding  year  in  which 
taxes  were  paid,  at  bis  residence  as  shown  in 
the  assessment  roll,  or,  if  not  shown,  then  to 
such  person  so  paying  the  taxes,  directed  gen- 
erally to  the  city,  village  or  town  In  which 
said  Improvement  is  proposed  to  be  made." 
From  which  It  appears  the  notice  for  ap- 
plication for  confirmation  must  contain  in- 
formation upon  the  following  subjects :  (1) 
The  nature  of  the  improvement ;  (2)  the  pen- 
dency of  said  proceeding;  (3)  the  time  and 
place  of  filing  tbe  petition ;  (4)  tbe  time  and 
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place  of  filing  tbe  assessment  roll;  05)  tb« 
time  and  place  at  which  application  for  con- 
firmation will  be  made.  There  Is,  however, 
nothing  in  the  statute  which  requires  the  no- 
tice to  contain  a  description  of  the  property  to 
be  assessed.  That  information  Is  contained  in 
the  a^essment  roll. 

In  MacChesney  v.  City  of  Chicago,  227  111. 
215,  81  N.  E.  410,  It  was  held  that  the  Legis- 
lature had  the  authority  to  prescribe  the  steps 
necessary  to  be  taken  in  levying  and  collect- 
ing a  special  assessment,  and  that  when  It 
had  done  so  the  courts  were  powerless  to  re- 
quire more.  See,  also.  City  of  Chicago  v. 
Kerfoot  &  Co.,  208  IlL  887,  70  N.  B.  349. 
As. the  statute  -does  not  require  the  notice  of 
tbe  application  for  conflrmatlon  to  contain  a 
description  of  the  property  sought  to  be  as- 
sessed, the  courts  are  not  authorized  to  read 
sncb  a  requirement  Into  the  statute.  We  are 
of  the  <q?lnion  therefore  the  objection  of  the 
appellant  was  properly  overruled. 

Tbe  fact  that  It  may  have  been  the  practice 
heretofore.  In  some  instances,  in  the  city  of 
Chicago,  to  Incorporate  a  description  of  the 
property  sougljt  to  be  assessed  in  the  notice 
of  application  for  Judgment  of  confirmation, 
the  law  belnf  a  general  one  and  applicable  to 
all  cities,  towns,  and  villages  in  the  state, 
would  not  change  tbe  requirements  of  the 
statute  or  the  construction  which  should  be 
placed  thereon  by  the  courts.  Chicago  Union 
Traction  Co.  ▼.  City  of  Chicago,  209  111.  444, 
70  N.  iJ.  659. 

Finding  no  reversible  error  in  this  record, 
the  Judgment  of  the  comity  oonrt  will  be 
affirmed. 

Judgment  afSrmed. 


oa  lu.  M2) 

BARBER  ASPHALT  PAVING  CO.  v. 
SOUTH  PARK  COM'RS  et  al. 

(Supreme  Court  of  Illinois.    Feb.  20,  1908. 
Rehearing  Denied  April  10.  1906.) 

t  MuNiciPAi,  CoBPOsATions  —  Public  Tk- 

FBOVEMXRTS  —  BOABD  OF  COMUISBJONEBS  — 
ObDINANCES— VAilDITT. 

1  Priv.  Laws  1869,  p.  364,  i  13,  wanted 
all  the  power  and  authority  conferred  upon  or 
possessed  by  tbe  "common  council"  as  to  the 
gOTemment  of  parks  to  a  board  of  five  commis- 
sioners, who  were  made  a  municipal  corporation. 
The  "common  council"  at  the  time  the  act  was 
passed  bad  power  nnder  Priv.  Laws  1863,  p.  40, 
and  1  Priv.  Lews  1867,  p.  772.  to  pass  all  ordi- 
nances of  a  general  nature  relating  to  tbe  kov- 
emment  of  parks,  but  the  complete  power  to 
carry  out  the  ordinances  was  in  the  board  of 
pnblic  works,  and  they  were  authorized  to  let 
contracts  for  public  improvements  only  to  the 
lowest  responsible  bidder,  except  that  in  case  tbe 
public  Interest  required  they  could  certify  the 
rame  to  the  council,  who  might  authorize  letting 
tbe  contract  without  advertising  for  bids.  Held, 
that  the  provisions  of  section  13,  p.  364,  Priv. 
Laws  1S(^,  giving  the  commissioners  the  same 
power  as  the  "common  council"  had.  did  not 
inimft  the  limitation  confining  the  board  of 
pablic  works  in  letting  contracts  to  the  lowest 
responsible  bidder  on  the  act  creating  the  board 
vt  commissioners,  and  hence  an  ordinance  of  tbe 
commissioners  that  a  contract  may  be  let  with- 


out advertisement  If  authorized  by  a  vote  of  tbe 
four  commissioners  was  valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  854,  855.] 

2.  Same— AppnoPRiATioRS— Expenditures. 

.  Held,  also,  that  a  provision  of  the  city 
charter  in  regard  to  the  necessity  of  an  appro- 
priation for  nn  expenditure  before  that  expendi- 
ture can  be  incurred  does  not  apply  to  tbe  board 
of  commissioners. 

Appeal  from  Circuit  Court,  Cook  County; 
J.  W.  Mack,  Judge. 

Bill  for  Injunction  by  the  Barber  Asphalt 
Paving  Company  against  the  South  Park 
CommlssIonerB  and  others.  From  a  decree 
dismissing  the  bill  for  want  of  equity,  com- 
plainant appeals  directly  to  the  Supreme 
Court  on  a  certificate  that  the  validity  of  a 
mimictpal  ordinance  was  involved.    Affirmed. 

Tolman,  Redfield  &  Serton,  for  appellant. 
Hallett,  Santer  &  Henkel,  Jacob  W.  Loeb, 
and  William  M.  Pindell  (James  M.  Head,  of 
c6unsel),  for  appellees. 

DUNN,  J.  This  was  a  bill  filed  by  the 
Barber  Asphalt  Paving  Company,  a  taxpayer 
of  the  town  of  South  Chicago,  against  the 
South  Park  Commissioners,  its  Individual 
members  and  officers,  the  Chicago  Bitullthlc 
Company,  and  Warren  Bros.  Company,  pray- 
ing that  a  certain  contract  between  the  South 
Park  Commissioners  on  the  one  hand  and  the 
Chicago  Bitullthlc  Company  and  Warren 
Bros.  Company  on  tbe  other  be  declared  il- 
legal and  void,  and  that  the  South  Park  Com- 
missioners, its  members,  officers,  and  agents, 
be  enjoined  from  paying  to  the  other  parties 
to  the  contract  any  money  under  its  provi- 
sions. A  motion  for  a  temporary  injunction 
was  denied  by  tbe  court,  and,  an  Injunction 
being  tbe  only  relief  sought,  the  court  there- 
upon dismissed  the  bill  for  want  of  equity. 
The  validity  of  a  municipal  ordinance  being 
involved,  the  Judge  certified  that  in  his  opin- 
ion the  public  Interest  required  that  this  case 
be  taken  directly  to  the  Supreme  Court, 
whereupon  tbe  complainant  prayed  for  and 
was  allowed  an  appeal  to  this  court. 

The  contract  sought  to  be  annulled  pro- 
vided for  the  construction  of  certain  pave- 
ment in  Michigan  avenue,  Thlrty-Tblrd  street 
and  South  Park  avenue,  and  the  groimd  on 
which  it  was  attacked  was  that  it  was  not 
let  to  the  lowest  responsible  bidder  after  ad- 
vertisement. 

Section  56  of  the  Municipal  Code  of  the 
South  Park  Commissioners  provides  as  fol- 
lows: "All  contracts  exceeding  In  amoimt 
the  sum  of  $500  for  woric,  materials  or  sup- 
plies shall  be  let  by  the  commissioners,  after 
advertisement,  to  the  lowest,  trustworthy  and 
responsible  bidder,  such  advertisement  In  all 
cases  to  reserve  the  right  to  reject  any  and 
all  bids:  Provided,  however,  that  such  con- 
tract may  be  let  without  advertisement  if 
authorized  by  a  vote  of  four  commissioners." 

The  amount  of  the  contract  largely  ex- 
ceeded $500.    It  is  claimed  that  the  chatter 
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of  the  Sontb  Park  Commlsglonera  reqnlres  all 
contracts  for  public  ImproTementa,  when  the 
expense  exceeds  $aOO,  to  be  let  to  the  lowest 
responsible  bidder  after  public  advertisement, 
ind  that  the  prortso  authorizing  the  letting 
of  a  contract  exceeding  $500  without  ad- 
rertlsement  la  therefore  void. 

The  South  Park  Commissioners  is  a  munici- 
pal corporation  organized  by  virtue  of  a  spe- 
cial act  of  the  General  Assembly.  1  Prlv. 
Laws  1869,  p.  358.  The  act  provides  for  the 
organizatlcHi  of  the  corporation;  the  acquir- 
ing by  it,  through  gift,  purchase,  or  con- 
demnation, of  certain  lands  to  be  held,  man- 
aged, and  controlled  as  a  public  park;  for 
the  borrowing  of  money  and  Issue  of  bonds, 
and  for  the  annual  levy  of  a  tax  for  the  pay- 
ment of  interest  and  the  expense  of  the  im- 
provement, maintenance,  and  government  of 
the  park.  The  corporation  consists  of  five 
MMnmissioners  appointed  by  the  Governor. 
The  o£Bcers  required  by  the  act  are  a  presi- 
dent and  an  auditor  (who  must  be  commis- 
sioners), a  secretary,  and  a  treasurer.  To 
the  fire  commissioners  thus  appointed  la 
given  the  entire  management,  direction,  and 
government  of  the  park  by  section  13  of  the 
enabling  act,  in  the  following  words: 

"Sec.  13.  The  eaid  board  shall  have  the 
full  and  exclusive  power  to  govern,  manage 
and  direct  said  park;  to  lay  out  and  regu- 
late the  same;  to  pass  ordinances  for  the 
regulation  and  government  thereof;  to  ap- 
point such  engineers,  surveyors,  clerks  and 
other  officers,  including  a  police  force,  as 
may  be  necessary;  to  define  and  prescribe 
their  respective  duties  and  authority ;  fix  the 
amount  of  their  compensation';  and  general- 
ly. In  regard  to  said  park,  they  shall  possess 
all  the  power  and  authority  now  by  law  con- 
ferred upon  or  possessed  by  the  common 
council  of  the  city  of  Chicago  In  respect  to 
the  public  squares  and  places  in  said  city; 
and  It  shall  be  lawful  for  them  to  commence 
the  Improvement  of  said  park  as  soon  as 
they  have  obtained  one  hundred  acres  of  the 
premises  herein  described." 

The  powers,  at  the  time  of  the  passage  of 
the  act,  conferred  upon  or  possessed  by  tho 
common  council  of  the  city  of  Chicago,  were 
those  derived  from  the  city  charter.  Prlv. 
Laws  1SG3,  p.  40.  In  section  1  of  chapter  7, 
and  In  numerous  paragraphs  in  section  8  of 
chapter  4,  of  the  charter,  power  is  given  to 
the  common  council  over  the  public  squares 
and  places  in  the  city,  which  Is  full  and  com- 
plete and  is  specified  In  great  detail.  In  Mc- 
Cormlck  v.  South  Park  Com'rs,  150  111.  516, 
87  N.  E.  1075,  It  was  held  that  the  South 
Park  Commissioners  were  Invested  by  the 
act  of  1869  with  powers  generally  at  least  as 
full  and  exclusive  in  regard  to  the  park  aa 
those  conferred  upon  or  possessed  by  the  city 
council  of  Chicago  In  respect  to  public  squares 
and  places  in  said  city,  each  holding  by  the 
same  kind  of  tenure,  and  in  relation  to  the 
respective   subject-matters  the   one   clothed 


with  powers  Identical  in  extent  with  those 
vested  in  the  other. 

While  the  city  charter  conferred  upon  the 
common  council  full  authority  over  the  pub- 
lic squares,  grounds,  and  streets  of  the  city. 
It  also  created  an  Independent  executive  de- 
partment of  the  municipal  government  known 
as  the  "Board  of  Public  Works,"  composed 
of  the  mayor  and  three  commissioners,  elect- 
ed in  the  same  manner  as  other  city  officers, 
for  a  term  of  six  years,  one  from  each  of 
the  north,  south,  and  west  divisions  of  the 
city.  In  1867  the  method  of  selection  of 
the  commissioners  was  changed,  and  there- 
after they  were  appointed  by  the  mayor  with 
the  advice  and  consent  of  the  council.  The 
common  council  could  exercise  Its  power  and 
authority  over  the  streets  only  by  means  of 
general  ordinances,  and,  subject  to  such  gen- 
eral ordinances,  the  board  of  public  worm 
bad  exclusive  and  special  charge  and  super- 
intendence, among  other  things,  of  all  streets, 
walks,  and  cross-walks,  and  public  places, 
grounds,  parks,  and  buildings,  accept  school- 
houses;  of  all  lamps  and  lights  for  lighting 
the  streets,  parks,  public  piaqps,  and  build- 
ings, and  of  the  erection  and  repair  of  sucb 
lamps  and  lights ;  and  of  all  public  Improve- 
ments  by  the  city.  Chapter  6  of  the  charter 
is  devoted  to  the  board  of  public  works,  seo 
tlons  16,  16  and  20  of  which  chapter,  so  far 
as  now  material,  read  as  follows; 

"Sec.  16.  Whenever  any  public  linproT»> 
mcnt  shall  be  ordered  by  the  common  council 
of  said  city,  and  the  assessment  for  the  same 
(where  the  same  is  to  be  paid  for  by  Special 
assessment,)  shall  have  been  confirmed  and 
one-half  of  sucb  special  assessment  shall 
have  been  paid  into  the  city  treasury,  the 
said  board  of  public  works  shall  advertise  for 
proposals  for  doing  said  work.  •  •  •  The 
bids  for  the  doing  of  such  work  shall  be  seal- 
ed bids,  directed  to  said  board.  •  •  •  Said 
bids  shall  be  opened  at  the  hour  and  place 
mentioned  in  said  notice.  When  the  expense 
of  any  work  or  public  Improvement  shall 
exceed  the  sum  of  $500,  and  the  same  is  to 
be  paid  out  of  the  general  fund  or  the  water 
or  sewerage  fund  of  said  city,  the  doing  of 
such  work  sha'U  be  let  by  contract,  In  the 
same  manner  as  is  provided  In  cases  where 
the  expense  of  the  same  is  to  be  paid  for  by 
special  assessment. 

"Sec.  16.  All  contracts  shall  be  awarded 
by  said  board  to  the  lowest  reliable  and  re- 
sponsible bidder  or  bidders  who  shall  have 
complied  with  the  above  requisition." 

"Sec.  20.  Whenever  the  said  board  of  pub- 
lic works  shall  deem  It  necessary  for  the 
Interests  of  the  city  and  to  protect  the  same 
from  great  loss  and  damage,  they  shall  re- 
port to  the  common  council  such  necessity 
and  the  reason  for  the  same,  asking  from 
the  council  power  to  enter  into  a  contract 
(specifying  sucb  contract)  without  giving  the 
notice  in  this  act  required  to  be  given  before 
letting  a  contract;  and  the  common  council, 
on  being  satisfied  of  such  necessity,  may,  by 
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reBolutlon,  grant  Bucb  power;  Provided, 
tbree-fonrtbs  of  all  tbe  aldermen  elected  shall 
rote  In  favor  of  said  resolntion." 

Clause  14  of  section  1,  c.  5,  of  the  supple- 
mentary net  of  Marcb  8,  18C7  (Prlv.  Laws 
1867,  p.  772),  In  ennmerating  the  powers  of 
the  common  council,  reads  as  follows:  "To 
direct  and  require  the  iKiard  of  public  works 
to  let  tbe  cleaning  of  the  streets,  alleys,  lanes 
and  highways,  or  ordinary  repairs  of  the 
same,  or  any  portion  or  part  thereof,  to  the 
lowest  reliable  and  responsible  bidder  or  bid- 
ders, the  said  letting  and  contracts  to  be  in 
all  respects  governed  by  the  provisions  of  the 
law  In  regard  to  the  letting  of  contracts  for 
Improving  the  streets:  Provided,  however,  it 
sliall  require  two-thirds  of  all  tbe  aldermen 
elected  to  pass  any  such  ordinance,  such  vote 
to  be  taken  by  ayes  and  noes  and  entered 
on  the  records  of  the  council." 

The  appellant  claims  that  the  regulations 
governing  the  letting  of  contracts  by  the 
Iward  of  public  works  contained  In  the  fore- 
going extracts  from  the  city  charter  were 
iDgrafted  upon  tbe  act  creating  the  South 
Park  Commissioners  by  force  of  tbe  clause 
in  section  13  granting  to  the  commissioners 
alt  the  power  and  authority  conferred  upon 
or  possessed  by  the  common  council  in  re- 
spect to  public  squares  and  places.  It  Is 
argued  that  the  power  and  authority  of  the 
conncil  are  limited  by  these  provisions,  and 
the  power  and  authority  of  the  commission- 
ers, being  Identical  with  that  of  the  council, 
are  also  limited  by  these  same  provisions. 
We  do  not  accede  to  this  construction.  The 
expression,  "all  the  power  and  authority  now 
by  law  conferred  npon  or  i)osse8sed  by  tbe 
common  council  of  tbe  city  of  Chicago  in  re- 
qiect  to  public  squares  and  places  in  said 
city,"  refers  to  the  grants  contained  In  vari- 
ous parts  of  the  city's  charter  of  power  to 
regulate  and  control  the  public  squares  and 
places,  preserve  order  and  punish  disorderly 
conduct  or  other  (Senses  therein,  prevent  en- 
croachments, lay  out,  vacate,  keep  In  repair, 
and  clean  streets  and  walks,  construct,  ini 
prove,  and  li^bt  the  same,  and  pass  ordi- 
oances  and  make  and  enforce  rales  to  carry 
these  powers  into  effect,  but  it  was  not  in- 
tended to  limit  tbe  commissioners  in  the  ex- 
ercise of  these  powers  to  the  same  manner, 
tbe  same  instruments,  and  tbe  same  methods 
bf  which  the  council  was  limited.  Tbe  or- 
ganization of  the  two  corporations,  the  city 
and  the  park  commissioners,  was  entirely  dif- 
ferent. The  government  of  the  city  was  di- 
vided among  a  number  of  independent  de- 
partments. Both  the  council  and  South  Park 
Commissioners  had  power  to  lay  out  and  im- 
prove sti'eets.  The  council  conld  only  do  so 
tbroo^  tbe  board  of  public  works.  It  conld 
not  initiate  a  public  Improvement.  All  prop- 
ositions to  that  end  were  required  to  be  made 
to  the  Ix)ard  of  public  works,  or,  if  made  to 
tbe  council,  to  be  referred  to  the  board.  With- 
out its  report  and  estimate  the  council  was 
witfaont  power  to  act.    When  the  improve- 


ment was  ordered,  the  council  was  without 
power  to  make  any  contract  The  letting  of 
the  contract  was  done  by  tbe  board  of  public 
improvements,  not  under  tbe  direction  of  the 
council  but  independently,  and  in  the  super- 
vision and  acceptance  of  the  work  and  tbe 
payment  therefor  tbe  board  was  independent 
of  the  council.  The  carrying  out  of  the  work 
was  tbe  oflSce  of  the  board,  and  was  done 
by  it  under  the  Independent  authority  given 
by  the  charter.  The  council's  control  could 
only  be  exercised  by  the  passage  of  general 
ordinances.  It  will  be  seen  that  it  would  be 
impossible  to  adapt  such  a  scheme  to  an 
organization  so  dissimilar  as  that  of  the 
park  commissioners.  The  whole  organization 
there  was  the  five  commissioners.  There  was 
no  other  t>oard  to  originate  or  carry  out  im- 
provements, make  contracts,  oversee  their 
execution,  or  concern  Itself  with  the  afFairs 
of  tbe  corporation.  These  things  must  be 
done  personally  by  the  commissioners  or  not 
at  all.  The  provisions  of  the  city  charter  as 
to  the  manner,  the  Instrumentalities,  and  the 
methods  of  originating  and  executing  im- 
provements were  so  foreign  and  so  little 
adaptable  to  the  organization  of  the  South 
Park  Commissioners  that  tbe  Legislature 
could  not  have  intended  them  to  apply  to 
that  board. 

The  act  creating  tbe  South  Park  Commis- 
sioners a  municipal  corporation  contains  no 
requirement  that  an  appropriation  bill  shall 
be  j(kassed  In  the  first  quarter  of  the  fiscal 
year  or  at  any  other  time.  Tbe  provlsitrcs 
of  the  city  charter  of  Chicago  in  regard  to 
the  necessity  of  an  appropriation  for  an  ex- 
penditure before  that  expenditure  can  be  In- 
curred do  not  apply  to  the  South  Park  Com- 
missioners. 

These  are  tbe  only  points  discussed  by  ap- 
pellant.   The  decree  will  be  affirmed. 

Decree  affirmed. 

(233  III.  840) 

LOWDEN  V.  WILSON. 

(Snpreme  Court  of  Illinois.    Feb.  20,  190a 

Rehearing  Denied  April  9,  1908.) 

1.  Plxaoing — FOKM— Waiveb  of  Objection. 

Plaintiff,  the  grantee  in  a  deed  of  real  es- 
tate Bubsequent  in  date  but  prior  of  record  to 
defendant's  deed  of  the  same  estate,  filed  a  bill 
to  set  aside  defendant's  deed  as  a  clond  on  title. 
HM  that  the  objection  that  the  bill  failed  to 
state  the  consideration  for  plaintiff's  deed  and 
to  di!;tinctly  allege  independently  of  the  recitals 
in  the  deed  that  "it  was  bona  fide  and  trulv 
paid"  ^oes  merely  to  the  form  of  the  pleading 
which  IS  waived  by  defendant's  failure  to  demur 
thereto  or  raise  the  question  in  his  answer  and 
cross-bill. 

2.  VENDOB  and  PtJBCHASER— Boka  Fide  Pub- 
CHASEB— BUBDEN  OF  PbOOF. 

The  burden  of  proof  is  on  the  person  alleg- 
ing bad  faith  in  and  want  of  consideration  for 
a  qnitclalm  deed, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  {$  603,  605.] 

3.  Pbinoipal  and  Agent— Pboot  or  Aoxnct 
— Declabations  of  Agent. 

Declarations  of  an  agent  are  not  admissible 
to  prove  agency,  unless  they  constitute  a  part 
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of  the  res  gestae  and  wen  made  at  the  time  the 
transaction  io  question  was  being  conducted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  {  40.] 

4.  Vendoe  and  Pdechaseb—Noticb— Effect 
OF  Recokd— Evidence. 

The  title  of  a  subsequent  purchaser  whose 
deed  is  first  recorded  will  not  be  defeated  on  the 
ground  of  notice  of  a  prior  unrecorded  deed, 
unless  the  proof  of  such  notice  is  so  positive  as 
to  leave  no  reasonable  doubt  that  the  subsequent 
deed  was  an  act  of  bad  faith  toward  the  first 
purchaser. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  i  610.] 

5.  Same. 

Evidence  held  insu£Scient  to  show  that  a 
purchaser  had  notice  of  a  prior  unrecorded  deed 
to  plaintiff. 

[E34.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  {  610.] 

6.  Same— Evidence  of  Good  Faith. 

Uncontradicted  testimony  that  the  grantee 
had  paid  $700  or  $800  for  outstanding  incum- 
brances is  evidence  of  good  faith  ip  procuring  a 
quitclaim  deed  of  the  premises  from  the  owner. 

7.  SUBBOOATION— PDBCHASEBB    OF    INCUMBKB- 

ED  Property. 

The  grantee  in  a  quitclaim  deed,  who  pays 
valid  outstanding  claims  against  the  premises, 
will  be  subrogated  to  the  rights  of  such  claim- 
ants in  case  of  ouster  by  superior  title. 

\Ei.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Subrogation,  H  35-43.] 

8.  Vendor  and  Pubchaseb— Effect  or  Rao- 

OBD. 

The  recording  of  a  deed  prior  in  date  does 
not  affect  the  title  of  the  grantee  under  a  prior 
recorded  deed  of  a  later  date,  though  the  consid- 
eration for  the  later  deed  be  not  entirely  paid 
at  the  time  of  recording  the  prior  deed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  513-630.] 

9.  Pbincipai.   and   Ageni^Tkbmination  of 
Agency— Pulfilucent  of  Pubpose. 

The  depositary  who  holds  a  check  to  be  de- 
livered to  the  payee  on  the  performance  of  a 
contract  also  held  by  him  ceases  to  be  the  agent 
of  the  maker  when  the  contract  is  performed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  {  53.] 

10.  Same— Notice  to  Agent— Effect  as  to 
Pbincipai.. 

Notice  to  an  agent,  in  order  to  charge  the 
principal,  must  be  in  relation  to  the  matter  in 
which  the  agent  is  employed. 

[Eid.  Note.— For  casus  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  SS  680-684.] 

Error  to  Superior  Court,  Cook  County;  W. 
M.  McEwen,  Judge. 

Bill  to  remove  cloud  from  title,  by  Kather^ 
Ine  Lowden  against  John  C.  Wilson.  From  a 
judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

William  Slack,  for  plaintiff  In  error.  John 
F.  Mabon,  for  defendant  In  error. 

CARTER,  J.  This  is  a  writ  of  error  to 
review  a  decree  of  the  superior  court  of  Cook 
coumty  setting  aside  a  quitclaim  deed  to  the 
plaintiff  In  error  of  an  undivided  one-third 
Interest  In  certaia  premises  In  the  city  of 
Chicago  as  a  cloud  upon  the  title  of  defend- 
ant In  error  to  the  whole  of  said  premises. 

The  lot  In  question,  prior  to  March  18, 
1903.  was  owned  by  one  Albert  EIneblewicz, 


pubject,  however,  to  a  mortgage  to  the  St. 
Joseph  Building  &  Loan  Association,  which 
was  then  being  foreclosed.  It  appears  that 
In  December,  1902,  Kneblewlcz  and  his  wife 
entered  Into  an  agreement  with  plaintiff  in 
error  and  aoother  attorney  that  the  attorneys 
should  represent  the  former  in  the  foreclo- 
sure proceeding  and  receive  as  their  fees  one- 
third  of  such  sum  as  might  be  sated  over 
and  above  the  claim  of  said  building  and  loan 
association  on  said  premises.  Kneblewlcz 
and  his  wife  were  Polish  people  and  could  not 
talk  English.  At  the  time  of  this  arrange- 
ment their  son-in-law  Interpreted  for  the  par- 
ties and  agreed  with  plaintiff  In  error  and 
his  associate  that  he  would  pay  them  $5  a 
month  on  their  fees,  and  did  pay  $25  or  $30 
In  that  manner,  but,  evidently  tiring  of  this 
arrangement,  he  brought  the  parties  together 
again,  with  the  result  that  Kneblewlcz  and 
his  wife  deeded  to  plaintiff  in  error  an  un- 
divided one-third  interest  In  the  premises  for 
services  as  attorney  in  said  proceedings.  The 
testimony,  however,  is  very  conflicting  as  to 
whether  this  deed  was  intended  as  an  abso- 
lute conveyance  or  merely  contingent  upon 
the  successful  outcome  of  the  suit  in  Kn^le- 
wlcz's  favor.  The  foreclosure  was  being  re- 
sisted on  the  ground  that  the  original  papers 
therein  were  defectively  acknowledged,  and 
that  Kneblewlcz  still  retained  the  homestead 
Interest  The  evidence  shovirs  that  the  prem- 
ises were  worth  about  $1,000.  The  testimony 
is  also  conflicting  as  to  Just  how  much  of  the 
consideration  of  the  deed  was  Included  for 
services  already  rendered  and  how  much  was 
for  services  yet  to  be  performed.  The  deed 
to  Wilson  was  not  filed  for  record  until 
October  28,  1904.  There  is  nothing  in  the 
record  to  show  why  there  was  this  delay  In 
recording,  or  what  led  to  the  deed  being  re- 
corded when  it  finally  was. 

The  foreclosure  proceedings  against  the 
premises  were  being  conducted  in  favor  of 
the  building  and  loan  association  by  their 
attoitaey,  Plotrowskl,  who  Is  a  brother-in- 
law  of  defendant  In  error.  June  16,  1904, 
Kneblewlcz  and  bis  wife  executed  to  defend- 
ant in  error  a  quitclaim  deed  to  the  whole 
of  the  premises  in  question  for  a  considera- 
tion of  $150.  This  consideration  was  not 
paid  In  cash,  but  by  check  signed  by  Plotrow- 
skl, which  was  deposited  In  trust  with  one 
Wiengierskl.  At  the  same  time  an  agree- 
ment was  signed  by  Kneblewlcz  and  his  wife 
and  defendant  In  error  by  which  it  was 
agreed  that  the  check  in  question  should  be 
held  in  escrow,  along  with  the  agreement,  un- 
til Kneblewlcz  vacated  the  premises,  and 
that  the  latter  should  pay  rent  until  he  sur- 
rendered the  premises  at  the  rate  of  $10  per 
month.  It  Is  not  clear  from  this  record' 
whether  defendant  In  error  signed  this  con- 
tract herself  or  by  attorney.  She  was  not 
present  at  the  time  the  papers  were  drawn. 
Her  testimony  Is  to  the  effect  that  her  hus- 
band acted  as  agent  for  her  In  this  transac- 
tion, and  that  through  him  she  turned  over 
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to  Plotrowskl  the  $150  before  Piotrowskl 
gare  the  check  in  question.  This  la  also  tes- 
tified to  by  Plotrowskl  snd  Is  not  denied  by 
any  one.  Plotrowskl  testified  that  he  advised 
the  defendant  In  error's  husband  to  employ 
Attorney  Wood  to  act  for  the  defendant  In 
error  as  to  the  examination  of  the  title  and 
the  settling  of  legal  matters  In  connection 
with  the  purchase  of  the  property.  Wood  oc- 
cupied a  suite  of  offices  with  Piotrowskl,  but 
was  not,  80  far  as  the  record  discloses,  as- 
sociated with  him  In  any  other  way  Sn  the 
law  business.  This  check  was  never  paid 
In  cash  to  E^neblewicz,  but  was  delivered  by 
him  to  Plotrowskl  November  4,  1904,  and 
Kneblewlcz  given  credit  for  rent  for  occupy- 
ing said  premises  and  also  given  credit  for 
about  $10  attorney's  fees  to  Piotrowskl. 

Kneblewlcz  did  not  give  up  posseasioln  of 
the  premises  In  question  until  forcible  entry 
and  detainer  proceedings  had  been  started  by 
defendant  In  error  and  Judgment  obtained 
agakist  him  In  September,  1904.  It  appears 
that  at  this  time  he  signed  a  lease  with  de- 
fendant In  error  to  pay  rent  for  the  premises 
at  the  rate  of  $10  per  month,  and  that  some 
of  this  rent,  as  well  as  rent  previous  to  the 
time  of  signing  the  agreement  of  June  16th, 
was  paid,  as  aforesaid,  out  of  said  check. 
The  only  testimony  In  the  record  as  to  the 
reascki  why  the  check  was  not  cashed  at  the 
time  this  lease  was  made  is  that  arrange- 
ments conld  not  be  made  to  bring  Kneblewlcz, 
hia  son-in-law,  and  Wlenglerskl  together  so 
that  the  check  could  be  delivered  up  and  the 
whole  matter  disposed  of;  the  son-in-law's 
presence  being  desired  so  that  he  could  In- 
terpret for  and  advise  bis  father-lu-Iaw.  The 
deed  to  defendant  in  error  was  recorded  June 
16,  1904,  the  same  day  it  was  executed.  She 
testified  that  the  money  used  for  the  pur- 
chase of  the  lot  was  her  own,  a  part  of  which 
she  had  before  marriage,  and  the  rest  of 
which  she  received  from  her  parents;  but 
she  did  not  appear  to  have  a  clear  Idea  of  the 
details  of  the  various  transactions,  stating 
that  her  husband  bad  acted  for  her.  It  la 
clear  that  the  defendant  im  error,  through  her 
hnsband  acting  as  agent,  received  the  quit- 
claim deed  from  Kneblewlcz  and  wife  with 
the  understanding  that  there  was  a  building 
and  loan  association  mortgage  on  the  premi- 
ses which  could  be  taken  up  for  about  $500, 
and  that  Jacob  Gloa  had  a  tax  deed  on  the 
premises  dated  September  18,  1890.  There 
was  some  talk  as  to  the  amount  for  which 
this  tax  deed  title  could  be  cleared  up  at  the 
tbne  the  quitclaim  deed  was  given  to  the 
defoidant  in  error,  but  the  exact  amount 
necessary  therefor  was  not  then  ascertained. 
Glos  gave  a  quitclaim  deed  to  the  property 
to  one  Mohrman,  August  11,  1904,  and  there- 
after, October  22,  1904,  Mohrman  gave  a 
quitclaim  deed  to  defendant  tn  error,  receiv- 
ing therefor  In  the  neighborhood  of  $300. 
September  15,  1904,  the  defendant  In  error 
purchased  the  Interest  of  said  building  and 
loan   association   In  said   property,   paying 


therefor  between   $400   amd  $500.    The  evi- 
dence Is  not  definite  as  to  the  amount* 

This  bill  was  filed  by  defendant  in  error  at 
the  April  term,  1005,  of  the  superior  court 
of  Cook  county,  and  answer  and  cross-bill 
were  filed  by  plalntifiT  in  error.  After  various 
amendments  to  the  pleadings,  the  cause  was 
referred  to  a  master  in  chancery  to  take  evi- 
dence, who  reported  that  plaintiff  In  error's 
deed  was  for  a  contingent  fee  for  services 
and  was  in  the  nature  of  a  mortgage;  that 
the  quitclaim  deed  to  defendant  In  error  was 
based  on  a  good  and  valuable  consideration ; 
that  at  the  time  of  the  execution  and  deliv- 
ery of  the  deed  to  her  she  had  no  actual  or 
constructive  notice  of  the  deed  td  Wilson; 
that  the  Indebtedness  of  the  loan  association 
secured  by  trust  deed  and  the  tax  deed  to 
Glos  were  valid;  that  the  respective  inter- 
ests of  these  parties  were  vested,  at  the  time 
of  the  hearing,  In  defendant  In  error,  and  she 
had  paid  for  the  property  about  the  sum  of 
$1,000;  and  that  the  consideration  of  the 
deed  to  plaintiff  in  error  had  failed,  and  the 
deed  should  be  set  aside  as  a  cloud  upon  the 
title  of  defendant  In  error.  Exceptions  were 
filed  to  this  report,  substantially  all  of  which 
the  court  overruled  and  entered  a  decree  with 
practically  the  .same  findings  as  set  forth  in 
the  master's  report,  excepting  that  the  decree 
held  that  the  deed  to  plaintiff  in  error  was 
valid  and  based  on  a  good  consideration  for 
legal  and  professional  services,  but  that,  as 
defendant  In  error  had  obtained  title  without 
actual  or  constructive  notice  of  said  deed.  It 
should  be  set  aside  and  declared  null  and 
void  as  against  defendant  in  error's  interest 
and  as  a  cloud  upon  her  title,  and  that  the 
cross-bill  be  dismissed  for  want  of  equity. 
Platntlfr  in  error  Insists  that  the  bill  in  cases 
of  this  kind  must  state,  among  other  things, 
the  consideration,  with  the  distinct  averment 
that  "It  was  bona  fide  and  truly  paid,  inde- 
pendently of  the  recital  In  the  deed,"  and 
that  this  bin  falling  to  do  so,  is  fatally  de- 
fective, citing  in  support  of  this  contention. 
Brown  v.  Welch,  18  111.  343.  68  Am.  Dec.  549, 
Moshler  v.  Knox  College,  32  111.  155,  Keys  v. 
Test.  33  III.  316,  Boone  v.  Chiles,  10  Pet.  (U. 
S.)  17T,  9  I..  Ed.  388,  Johnson  v.  Georgia  Loan 
&  Trust  Co.,  141  Fed.  693,  72  C.  C.  A.  639, 
and  other  cases  of  the  same  Import.  Plain- 
tiff In  error  is  not  In  position  to  raise  the 
point  The  defect.  If  any.  Is  simply  In  the 
form  of  the  pleading,  and  If  not  taken  ad- 
vantage of  by  demurrer  It  Is  waived.  1  Dan- 
lell's  Ch.  PI.  &  Pr.  (6th  Am.  Dd.)  p.  682; 
Dupuy  V.  Gibson,  36  111.  197;  Fisher  t.  Stone, 
3  Scam.  68;  Judson  v.  Stephens,  75  111.  255. 
Had  the  objection  been  made  on  the  hearing, 
the  defect  If  any,  could  have  been  been  ob- 
viated by  amendment  Kuchenbelser  v.  Beck- 
ert,  41  III.  172 ;  Hohnan  v.  Gill,  107  111.  467. 
Neither  the  answer  nor  cross-bill  of  plaintiff 
in  error  raises  this  question  of  pleading,  but 
they  Join  issue  and  deny  consideration  of  any 
kind  was  paid  by  defendant  tn  error  to  the 
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vendor.  The  case  of  Brown  t.  Welch,  supra, 
most  veiled  on  by  plaintiff  In  error,  states 
distinctly  that  this  defect  In  pleading  may  be 
waived  (page  348  of  18  111.  [68  Am.  Dec. 
549]) :  "But  by  waiving  this  oblectlon  to  the 
pleading  the  complainant  did  not  waive  bis 
right  to  have  a  legal  cause  shown  to  defeat 
the  equity  shown  by  the  bill  and  proofs.  We 
think  It  was  Incumbent  en  the  defendants  to 
have  shown  in  their  answer  and  by  proofs, 
or.  If  the  Insufficiency  of  the  answer  was 
waived,  they  should  have  shown  by  the 
proofs,  at  least,  that  they  had  paid  for  the 
land,  and  that  hence  they  have,  In  good  con- 
science, as  much  right  to  the  land  as  com- 
plainant," etc  Moshler  v.  Knox  College, 
supra,  also  turns  on  the  question  of  a  failure 
to  prove  that  the  grantee  in  the  deed  was  a 
iKtna  fide  purchaser  for  valuable  considera- 
tion, and  not  on  a  question  of  pleading ;  also 
In  Keys  v.  Test  the  grantees  failed  to  prove 
a  consideration  actually  paid.  The  bill  In 
this  case  is  Inaccurately  drawn,  and  the  facts 
are  not  folly  stated  and  are  interwoven  with 
conclusions  of  law,  still  we  tbiulc  It  sufficient- 
ly sets  out  a  good  cause  of  action  in  favor 
of  defendant  in  error  to  sustain,  on  the  plead- 
ings, the  decree. 

Plaintiff  in  error  contends  that  it  has  not 
been  shown  that  defendant  in  error  was  a 
bona  fide  purchaser  for  a  valuable  considera- 
tion; that  the  record  must  disclose  that  she 
became  a  purchaser  without  notice,  actual  or 
constructive,  and  paid  the  entire  purchase 
price  before  she  received  such  notice,  in  order 
to  make  her  deed  good  as  against  his.  The 
recording  laws  of  the  state  operate  for  the 
protection  of  bona  fide  purchasers.  It  is  not 
true,  however,  as  plaintiff  in  error  argues, 
that  the  purchase  is  presumed  not  to  be  bona 
fide  until  proof  is  made  to  the  contrary.  The 
burden  of  proof  In  such  cases  is  upon  the 
person  alleging  bad  faith  or  want  of  consid- 
eration. Ryder  v.  Rush,  102  111.  338;  An- 
thony V.  Wheeler.  130  111.  128,  22  N.  E.  494, 
17  Am.  St.  Rep.  281. 

Plaintiff  In  error  insists  most  earnestly 
that  the  evidence  shows  this  purchase  was 
not  made  in  good  faith,  and  that  the  cir- 
cumstances surrounding  the  transaction  are 
such  that  it  must  be  presumed  that  defend- 
ant In  error  had  constructive  notice  of  his 
deed.  He  Insists  that,  even  If  the  evidence 
does  not  compel  the  conclusion  that  defend- 
ant In  error  uad  such  constructive  notice.  It 
must  be  held  to  show  that  Plotrowskl  acted 
as  defendant  in  error's  agent  In  purchasing 
this  property,  and  therefore  any  knowledge 
that  he  had  of  said  deed  would  be  a  notice  to 
defendant  In  error.  Obviously,  from  this  rec- 
ord, Plotrowskl,  at  or  about  the  time  the  deed 
in  question  was  given  to  the  defendant  In  er- 
ror by  Kneblewlcz,  had  knowledge  of  Wil- 
son's deed,  and  there  are  circumstances  In 
this  record  tending  to  show  that  he  was  ap- 
parently acting  as  the  agent  of  defendant  in 
error's  husband.     Uc  was  uu  friendly  terms 


and  had  talked  with  her  about  the  transac- 
tion as  well  as  with  her  husband;  was  pres- 
ent at  WIengierski'a  office  when  the  matter 
was  closed  up;  recommended  to  Mr.  Lowden 
the  attorney  that  should  be  employed  by  blm ; 
either  filed  defendant  in  error's  deed  for  rec- 
ord on  the  day  It  was  executed  and  witboat 
her  seeing  It,  or  was  present  when  it  was  re- 
corded. We  are  inclined  to  think  that  the 
weight  of  the  evidence  in  the  record  would 
lead  to  the  conclusion  that  be  knew  of  the 
plr.lntlff  In  error's  deed  previous  to  the  time 
defendant  In  error's  deed  was  executed  by 
Kneblewlcz  and  wife.  The  question  as  to 
whether  he  acted  as  her  agent  or  the  agent 
of  her  husband  is  not  entirely  free  from  dif- 
ficulty. Her  testimony  and  that  of  Plotrow- 
skl himself  Is  positive  and  direct  that  he  did 
not  act  as  her  agent  There  is  no  positive 
testimony  contradicting  this  that  we  consider 
properly  in  the  record,  unless  it  be  the  tes- 
timony of'  Wlengleraki,  and  bis  is  so  contra- 
dictory on  this  point  as  to  have  little  weight 
plaintiff  in  error  testified  that  Mr.  Lowden 
admitted  to  him  that  he  consulted  with  Plo- 
trowskl as  to  the  title.  This  testimony  la  not 
admissible.  The  admission  is  claimed  to  have 
been  made  November  21,  1905,  pending  the 
hearing  of  this  suit  and  long  after  the  trans- 
action in  question 'Wherein  Lowden  acted  as 
agent  for  his  wife  bad  been  closed  up.  Un- 
der the  authorities  such  declarations  of 
agents  are  not  admissible  unless  they  consti- 
tute a  part  of  tlie  res  gestae  and  were  made  at 
the  time  the  transaction  In  question  was  be- 
ing conducted.  Pennsylvania  Co.  v.  Bridge 
Co.,  170  111.  645,  40  N.  m  215;  Summers  v. 
Hibbard  &  Co.,  158  111.  102,  38  N.  E.  899,  40 
Am.  St.  Rep.  872;  1  Qreenleaf  on  Evidence 
(10th  Ed.)  c.  17,  i  184c.  The  tiUe  of  a  sab- 
sequent  purchaser  whose  deed  Is  first  re- 
corded will  not  be  defeated  on  the  ground 
of  notice  of  a  prior  unrecorded  deed,  "nnless 
the  proof  of  such  notice  is  so  clear  and  posi- 
tive as  to  leave  no  reasonable  doubt  that 
the  taking  of  the  second  conveyance  was,  un- 
der the  clrcimistances,  an  act  of  bad  faith 
towards  the  first  purchaser.  The  fact  of 
notice  must  be  proved  by  direct  evidence  or 
by  other  facts  from  which  it  may  be  clearly 
Inferred,  and  the  Inference  must  not  be  prob- 
able, but  necessary  and  unquestionable."  Ro- 
bertson v.  Wheeler,  102  111.  566,  44  N.  E.  870. 
Mere  suspicion  will  not  raise  an  inference 
that  such  purchaser  had  notice.  Rogers  v. 
Wiley,  14  111.  65,  50  Am.  Dec.  401 ;  Grundies 
V.  Reld,  107  111.  304.  There  are  circumstan- 
ces in  this  record  sufficient  to  raise  a  suspi- 
cion that  defendant  in  error  had  notice,  but 
we  cannot  say  from  this  evidence  that  It  is 
so  clear  and  positive  as  to  show,  beyond  a 
reasonable  doubt,  that  the  defendant  in  er- 
ror purchased  this  property  in  bad  faith  or 
had  actual  or  constructive  notice  of  the  deed 
to  plaintiff  in  error,  either  directly  or  through 
her  authorized  agent,  at  the  time  the  deed  to 
herself  was  executed. 
In  this  connection  It  may  be  stated  that 
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the  uncontradicted  testiinony  to  the  effect 
that  defendant  in  error  bad  purcliased  the 
Interest  shown  by  tlie  tax  deed  as  well  as 
that  of  the  huildlng  and  loan  association,  and 
paid  l>etween  $700  and  $800  therefor,  tends 
strongly  to  show  her  good  faltb  in  tlie  trans- 
action. 

In  the  view  wo  have  reached  on  other  ques- 
tions we  shnll  not  consider  or  decide  whether 
the  tax  deed  is  so  pleaded  that  It  could  be 
held  good  title,  on  the  proof  before  us,  as 
against  the  interests  of  plaintiff  in  error. 
So  far  as  anything  is  disclosed  on  the  record, 
however,  the  tax  deed  and  the  interest  of 
the  building  and  loan  association  were  bona 
fide,  and  plaintiff  in  error  took  his  deed  sub- 
ject to  them.  If  so,  defendant  In  error  would 
be  subrogated  to  the  rights  of  those  from 
whom  she  purchased  these  interests.  Wor- 
cester Nat.  Bank  v.  Cheeney,  87  111.  602; 
Lowman  v.  Lowman,  118  111.  582.  9  N.  E.  245. 

Plaintiff  in  error  further  contends  that 
the  check  for  the  $150  was  not  actnnlly  paid 
until  bis  deed  was  recorded,  and  therefore, 
at  least  as  to  the  value  of  the  equity  over 
and  above  the  tax  deed  and  the  building  and 
loan  association  incumbrance,  he  Is  entitled 
to  an  interest  under  bis  deed,  citing  Baldwin 
v.  Sager,  70  lU.  503,  Schultze  v.  Houfes,  96 
III.  335,  and  otber  authorities  to  the  effect 
that  protection  to  a  subsequent  purchaser 
will  only  be  given  as  to  those  payments  made 
before  notice  of  the  prior  deed.  He  seems 
to  liave  overlooked  the  fact  that  one  of  the 
objects  of  recording  acts  is  to  protect  sub- 
sequent purchasers  against  previous  deeds  or 
mortgages  not  recorded,  and  that  the  record- 
ing of  the  deed  is  constructive  notice  only  to 
those  who  have  subsequently  acquired  somje 
interest  or  right  In  the  property;  that  the 
recording  of  a  deed  affords  no  notice  what- 
ever to  a  prior  purchaser  who  has  recorded 
bis  deed.  2  Devlin  on  Deeds  (2d  Ed.)  {  712 ; 
Doolittle  V.  C!ook,  75  III.  354 ;  Boone  v.  Clark, 
129  IIL  466.  21  N.  E.  850,  5  L.  R.  A.  276; 
Partridge,  Wells  &  Co.  v.  Chapman,  81  111. 
137. 

The  argument  is  also  made  that  Wiengler- 
skl  was  acting  as  the  agent  or  depositary, 
not  only  of  defendant  in  error,  but  for  Kneb- 
lewlcz.  In  holding  the  check  and  articles  of 
agreement  in  question,  and  that  notice  to 
him  before  the  check  was  cashed  was  notice 
to  defendant  in  error.  Notice,  to  bind  the 
principal,  must  have  reference  to  business  in 
which  the  agent  is  engaged  by  the  authority 
of  the  principal.  Doyle  v.  Tens,  4  Scam.  202 ; 
1  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  1146, 
and  cases  cited.  WienglerskI  had  nothing  to 
do  with  the  title  to  the  property.  His  sim- 
ple duty  was  to  turn  over  the  check  to  Knob- 
lewioB  when  possession  was  given  to  defend- 
ant in  error.  Furthermore,  the  testimony 
Bbows  that  Kneblewicz  was  entitled  to  this 
check  the  latter  part  of  September,  as  be  bad 
given  possession  of  the  premises  and  taken 
a  lease  therefor.  The  condition  upon  which 
the  diedt  was  to  be  delivered  having  been 


performed,  WienglerskI,  the  depositary,  thea 
became  the  agent  or  trustee  of  Kneblewicz 
and  no  longer  the  agent  of  defendant  In  error. 
16  Cyc.  575,  and  cases  cited.  WienglerskI 
had  knowledge  of  the  deed  of  the  plaintiff 
in  error  previous  to  the  time  the  check  was 
put  with  him  in  escrow,  but  his  knowledge 
could  not  be  charged  to  defendant  in  error. 
There  is  nothing  In  the  record  to  indicate 
just  at  what  time  defendant  in  error  received 
actual  notice  of  the  deed  to  plaintiff  in  error. 
So  far  as  the  record  discloses,  it  appears  to 
have  been  after  the  check  was  cashed,  in 
November,  1004. 

Some  points  subsidiary  to  those  already 
considered  have  been  discussed  in  the  briefs. 
We  think  our  conclusions  on  the  questions 
heretofore  considered  fairly  dispose  of  all 
other  points  raised. 

■  We  have  examined  the  authorities  cited  by 
plaintiff  in  error  not  referred  to  speciflcaliy 
in  this  opinion,  and,  considering  the  facts 
before  us,  do  not  find  anything  therein  that 
in  any  way  conflicts  with  the  conclusions 
heretofore  stated. 

Finding  no  error  in  the  record,  the  decree 
of  the  superior  court  will  be  afBrmed. 

Decree  affirmed. 


(233  nL  198) 
PEOPI^B  V.  ZAJICEE. 
(Supreme  Court  of  Illinois.    Feb.  20, 1908.    Re- 
hearing Denied  April  9.  1908.) 

1.  Homicide— TBiAL—lNSTBUcnoNS. 

In  a  prosecution  for  murder  there  was  evi- 
dence that  within  a  few  months  five  members 
of  deceased's  family  died  from  poisoning,  and 
also  evidence,  admitted  without  objection,  of  the 
death  of  two  other  persons  with  whose  families 
defendant  had  had  to  do.  The  court  instructed 
the  jury  that  the  evidence  admitted  which  tended 
to  show  the  poisoning  or  death  of  any  person 
other  tlian  deceased  could  be  considered  by  the 
jury  only  so  far  as  the  same  tended  to  show 
a  motive  to  i>oison  deceased,  and  whether  de- 
fendant was  influenced  thereby ;  whether  the 
death  of  deceased  was  accidental,  or  the  result 
of  a  plan  or  design  on  the  part  of  defendant; 
and  whether  a  conspiracy  existed  between  de- 
fendant and  deceased's  mother  to  carry  out  cer- 
tain unlawful  plans,  which  included  the  murder 
of  deceased  by  poison.  Held,  that  the  instruc- 
tions were  not  erroneous  as  authorizing  the  jury 
to  consider  the  evidence  of  the  death  of  such 
persons  other  than  of  deceased's  family  as  tend- 
ing to  show  motive  for  poisoning  deceased,  or  as 
tending  to  show  that  her  death  was  not  acci- 
dental, or  that  her  death  was  the  direct  result 
of  a  plan  conceived  by  defendant. 

2.  Criminal  Law  —  Instbuctions— AppEAXr— 
Habmless  Ebbob. 

The  court  charged,  at  the  request  of  the 
prosecution,  that  the  jury  should  determine  the 
facts  without  depending  on  the  opinion  of  either 
the  court  or  counsel,  if  any  such  opinion  has 
been  in  any  manner  indicated ;  that  it  is  for  the 
court  to  advise  the  jury  as  to  the  law ;  '"it  is 
for  counsel  to  argue  the  case  as  to  such  counsel 
it  may  seem  projier,"  but  it  is  for  the  jury  to  de- 
termine from  the  evidence  what  facts  have  l)eeu 
proven.  Held  that,  though  the  language  quot- 
ed is  not  an  accurate  statement  of  the  law,  it 
does  not  warrant  a  reversal  in  the  absence  of  a 
sliowing  that  the  prosecutor  made  improper  ar- 
gument, to  which  the  court's  approval  was  thus 
given. 
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8.  Saux— Tbiai/— Rkmabks  or  Ck>unsEL. 

A  conviction  will  not  be  reyersed  for  im- 
proper remarln  of  counsel,  wliich  were  immedi- 
ately witlidrawn  on  the  objection  being  luatain- 
•d,  where  no  prejudice  is  shown. 

[EM.  Note.— For  cases  in ''point,  see  Cent.  Dix. 
Tol.  14.  Criminai  Law,  |  1692.] 

4.  Saicc  —  iKSTBUonoNa  on   CsKDiBiUTT  or 

Witnesses. 

An  instruction,  at  the  request  of  the  prose- 
cution, tliat  "In  determining  the  degree  of  credi- 
bflitr  that  should  be  given  to  the  testimony  of 
defendant  the  jury  are  at  liberty  to  take  into 
consideration  the  fact,  if  sudi  was  the  fact,  tliat 
he  had  been  corroborated  or  contradicted  by 
credible  evidence  or  by  facts  or  circumstances 
proven  on  the  trial,"  Is  not  erroneous  as  discred- 
iting defendant  by  improperly  directing  atten- 
tion to  the  fact  that  in  many  respects  his  testi- 
mony was  without  corroboration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  14,  Criminal  Law,  U  18£»-1894.] 

9.  Sauk. 

In  a  prosecution  for  homicide  it  is  proper 
to  instruct  the  jury  that  they  are  "not  at  liberty 
to  disbelieve  as  Jurors  if  from  the  evidence  they 
believed  as  men ;  that  their  oath  imposed  on 
them  no  obligation  to  doubt  where  no  doubt 
would  have  existed  if  no  oath  had  been  admin- 
istered." 

[Ed.  Note.— For  cases  in  nolnt,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  (  1916.] 

6.    SaMK— REABONABI.K  DOTTBT. 

Since  the  reasonable  doubt  which  warrants 
an  acquittal  is  a  doubt  which  arises  from  the 
erldence  or  lack  of  evidence,  an  instruction  that 
Tou  are  not  called  upon  to  say  on  your  oath 
that  you  are  morally  certain  as  jurors  if  you 
have  a  reasonable  doubt  as  men"  was  properly 
refused.  -^    -    -^ 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
Tol.  14,  Criminal  Law,  |  1916.] 

Error  to  Criminal  Conrt,  Co<*  County; 
Albert  C.  Barnes,  Judge. 

Herman  Zajlcek,  having  been  convicted  of 
murder  In  the  first  degree,  brings  error.  Af- 
firmed. 

On  March  2,  1907,  the  grand  Jury  of  Cook 
eounty  returned  an  Indictment  against  Her- 
man Zajlcek,  alias  Herman  Bllik,  alias  Pro- 
fessor Herman,  charging  him  with  the  mur- 
der of  Mary  VrzaL  Upon  a  trial  before  a 
Jury  in  the  criminal  court  of  that  county,  at 
the  June  term,  1907,  he  was  found  guilty  and 
his  punishment  fixed  at  death.  After  over- 
ruling motions  for  a  new  trial  and  In  arrest 
of  judgment,  he  was  sentenced  by  the  court 
to  be  hanged  on  October  11,  1907.  Upon  the 
motion  of  defendant  the  time  of  execution 
was  stayed  until  November  8,  1907.  The  rec- 
ord has  been  brought  to  this  court  for  re- 
view. 

Plaintiff  In  error,  commonly  known  as  Her- 
man Blllk,  was  at  the  time  of  the  trial  a 
man  40  years  of  age.  He  .was  born  in 
\olfert,  Germany,  where  he  was  married  and 
lived  until  be  reached  the  age  of  19  years, 
when  be  left  his  wife  and  came  to  Cleveland, 
Ohio.  Here  he  remained  the  greater  part  of 
the  time,  engaged  In  various  occupations  un- 
til the  year  1900,  where  he  moved  with  a  sec- 
ond wife  and  two  children,  with  whom  he 
was  living  at  the  time  of  bis  arrest,  to  the 
city  ot  Chicago.    After  coming  to  Chicago  his 


sole  occupation  was  that'  of  a  palmist  and 
fortune  tdler. 

In  July,  1904,  Martin  Vrzal  lived  with 
Rosie  Vrzal,  his  wife,  and  family.  In  a  three- 
story  frame  building  owned  by  him  at  377 
West  Nineteenth  street  in  that  dty.  Vrzal 
was  engaged  In  the  milk  business,  and  the 
basement  of  the  building  in  which  he  lived 
was  used  by  him  as  a  milk  depot  Tbe  first 
and  second  floors  were  occupied  by  tbe  fam- 
ily as  living  apartments,  and  the  third  floor 
was  rented  to  Mary  Lorenz.  At  this  time 
the  Vrzal  family,  In  addition  to  the  parents, 
consisted  of  seven  children,  whose  names  and 
ages  were  as  follows:  Emma  (now  Mrs.  Nea- 
mann),  23;  Mary,  20;  TlUIe,  18;  "Jerry," 
about  15;  Rosle,  Jr.,  12  (hereinafter  referred 
to  as  Rosle);  Ella,  10,  and  Bertha,  6  years 
of  age.  Martin  Vrzal  and  his  wife  were  Bo- 
hemians, and  could  neither  read  nor  speak 
English.  Tbe  property  In  which  tbey  lived 
was  valued  at  about  $3,000,  and  Vrzal  had 
$2,000  on  deposit  In  one  of  the  banks  of  the 
city.  From  bis  milk  business  he  received  an 
Income  of  $40  per  week,  and  lOmmw,  Mary, 
and  TllUe  had  employment  by  which  they 
earned  a  total  of  $30  a  week,  the  most  of 
which  they  turned  over  to  their  mother. 
Members  of  the  family  carried  life  Insnt^ 
ance  In  tbe  following  amounts:  Martin  $1,- 
100,  Mary  $800,  Tllile  $620,  Rosle  $150,  and 
Ella  $105,  all  of  which  was  payable  to  Mrs. 
Vrzal.  Tbe  members  of  the  family  who  had 
reached  years  of  discretion  were  very  igno- 
rant and  very  superstitious. 

On  March  26,  1905,  Martin  Vrzal  died; 
Mary  died  July  27,  1905;  TlUle  died  Decem- 
ber 27,  1905;  Rosle  died  August  29,  1906; 
Ella  died  November  80,  1906.  and  Mrs.  Vrzal 
died  December  5,  1906.  During  the  month  of 
December,  1906,  tbe  bodies  of  all  these  per- 
sons, except  Mrs.  Vrzal,  were  exhumed  by 
tbe  coroner  of  Cook  county.  An  autop^  was 
conducted.  Certain  of  the  abdominal  organs 
were  taken  from  the  body  of  each  and  ex- 
amined by  Prof.  Walter  S.  Haines,  of  Chica- 
go, an  eminent  toxlcologlst  of  great  skill  and 
learning  and  of  long  experlraice  In  his  pro- 
fession. He  found  that  each  ot  tbe  bodies 
contained  arsenic  in  quantity  sufficient  to 
cause  death.  His  view  was  confirmed  by  Prof. 
Marc  Delafontalne,  a  chemical  analyst,  who 
conducted  an  independent  examination  of  a 
part  of  the  organs.  Each  of  the  Vrzals 
whose  bodies  were  so  exhumed  died  apparent- 
ly from  tbe  same  cause.  Their  symptoms 
were  Identical  and  were  those  of  arsenical 
polsonlngi  although  the  certificates  of  death 
given  by  tbe  physicians  attending  them  as- 
signed otber  causes. 

In  July,  1904,  Bllik  began  to  purchase  milk 
from  Martin  Vrzal,  and  was  soon  on  the 
most  Intimate  terms  with  tbe  entire'  family. 
Shortly  after  making  their  acquaintance  be 
Informed  tbem  that  he  was  a  fortune  teller 
and  a  palmist,  and  professed  to  be  able, 
through  the  working  of  "charms,"  to  accom- 
plish anything  he  desired.    He  stated  that  l>e 
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conld  charm  people  so  that  they  would  live 
together,  or  that  he  conld  separate  them; 
tbat  he  conld  arrange  and  settle  love  affairs 
and  bnBlness  matters  of  all  kinds,  and  that 
If  people  did  not  do  as  he  desired  he  could 
"flx"  them.  On  one  occasion  he  stated  to 
the  Trzals  that  he  conld  kill  pec^le  In  a 
manner  that  could  not  be  detected,  and  at 
another  time  he  stated,  "I  know  of  some  poi- 
sons that  wlU  kill  very  slow,  and  no  doctor 
will  ever  know  that  they  were  poisoned." 
The  Vrzals  believed  that  BlHk  possessed  the 
powers  which  he  pretended  to  have.  After 
be  had  known  Blllk  about  a  month,  Martin 
Vrzal  employed  him  to  work  a  "charm"  upon 
a  competitor  who  lived  across  the  street,  for 
which  he  paid  him  $20.  Mr.  and  Mrs.  Vrzal 
were  anxious  to  have  their  daughter  Emma 
marry  ii  young  man  by  the  name  of  Rost, 
who  had  for  some  time  kept  company  with 
her,  but  whose  attentions  had  ceased.  They 
gpoke  to  Blllk  about  It,  and  he  replied  that 
he  conld  bring  about  the  desired  result,  but 
that  it  would  cost  considerable  money,  as  he 
would  have  to  get  some  herbs  at  Saratoga  or 
Syrocnse,  N.  Y.,  to  work  the  charm.  There- 
tipoh  he  was  given  $40  by  Mr.  and  Mrs. 
Vrzal,  and  In  a  few  days,  upon  his  pretend- 
ed return  from  the  East  with  the  herbs,  he 
was  given  $50  more.  Thereafter  he  borrow- 
ed and  obtained  at  different  times,  on  varl- 
008  pretenses,  sometimes  from  Martin  Vrzal 
and  sometimes  from  Mrs.  Vrzal,  sums  of 
money  which  the  evidence  tends  to  show  ag- 
gregated an  amount  between  $5,000  and  $7,- 
000.  On  the  trial  Blllk  admitted  that  he  had 
received  $700,  that  the  claims  made  by  him  to 
the  Vrzals  were  false,  and  that  he  had  taken 
advantage  of  their  credulity  to  obtain  their 
mwiey.  Blllk  became  almost  a  constant  vis- 
itor at  the  Vrzal  home,  and  In  a  short  time  his 
relations  with  Mrs.  Vrzal  became  unduly  In- 
timate. He  learned  the  amount  of  life  insur- 
ance carried  by  the  various  members  of  the 
hooaehold,  and  was  advised  about  all  their 
family  affairs. 

In  November,  1904,  Martin  Vrzal,  In  Blllk's 
presence,  complained  of  rheumatism  in  his  leg. 
Blllk  told  him  he  could  cure  him,  and  a  day 
or  so  after  delivered  to  him  a  pint  bottle  filled 
with  some  kind  of  a  liquid,  in  the  t>ottom  of 
which  was  a  white  powder  that  did  not  dis- 
solve. Blllk  Instructed  him  to  shake  the 
bottle  before  using  and  take  a  tableapoonful 
three  times  a  day.  Vrzal  took  the  medicine, 
which  Blllk  testifies  was  whisky  and  saltpeter, 
as  directed.  Shortly  after  taking  a  dose  of 
the  mixture  Vrzal  would  vomit  This  Blllk 
explained  to  him  was  absolutely  essential  and 
the  proper  way  for  the  medicine  to  work. 
Vrzal  soon  began  to  have  pains  in  his  stomach 
and  a  burning  sensation  In  his  throat.  The 
first  bottle  of  medicine  lasted  about  two  weeks, 
and  the  bottle  was  then  refilled  by  Bllik.  From 
this  time  Martin's  Illness  became  more  serious, 
bat  he  continued  taking  Blllk's  preparation. 
The  i^n  on  his  face  and  hands  turned  yellow, 
bis  lips  vao  raw,  his  limbs  became  paralyzed, 


his  eyes  became  swollen  and  Inflamed,  and  he 
finally  lost  bis  sight. 

About  the  1st  of  March,  1906,  Blllk  was 
In  Cleveland,  Ohio.  At  the  request  of  Vrzal  a 
telegram  was  sent  to  Bllik  asking  him  to  come 
and  see  Vrzal  at  once.  Upon  an  answer  from 
him  stating  that  he  had  no  money,  $10  was 
sent  him,  and  Blllk  immediately  came  to  Chi- 
cago. Tbat  night  he  slept  at  the  Vrzal  home, 
and  the  next  morning,  In  a  conversation  with 
Mrs.  Vrzal,  he  was  heard  to  say:  "Your  hus- 
band Is  very  bad;  I  will  go  back  to  Cleveland, 
and  I  will  send  you  a  powder  back  in  a  spe- 
cial-delivery message ;  you  give  it  to  your  hus- 
band; now  I  have  to  have  $10  to  go  back 
to  Cleveland."  At  11  o'clock  in  the  night  of 
the  following  day  a  special-delivery  letter 
addressed  to  Mrs.  Vrzal,  postmarked  "Cleve- 
land, Ohio,"  was  delivered  to  her.  In  the 
letter  was  a  little  black  bag  which  contained 
a  white  powder.  This  powder  was  given  to 
Martin  by  Mrs.  Vrzal  from  time  to  time.  He 
continued  to  grow  worse,  however,  until  he 
died,  on  March  26,  1905. 

During  the  night  that  Blllk  stayed  at  the 
Vrzal  home,  above  referred  to,  Jerry  Vrzal, 
according  to  his  testimony,  while  In  the  same 
room  with  Blllk  and  his  mother,  overheard 
the  following  conversation  between  them: 
Blllk:  "Is  that  boy  all  right  there r*  Mrs. 
Vrzal:  "Yea."  Blllk:  "You  know  in  a  few 
days  your  husband  will  be  dead  and  the 
other  ones;  we  will  get  them  out  of  the  way 
also;  and  If  the  kid  will  stick  to  us  and  won't 
say  anything  we  will  take  him  with  us  also; 
If  he  says  anything  on  me  I  will  flx  him." 
The  boy  also  testified  that  Blllk  said  "after 
he  would  do  that  he  would  get  his  mother  and 
wife  out  of  the  way,  and  for  the  money  that 
win  be  left  they  will  go  to  Europe,  and  if  I 
(the  witness)  would  dare  squeal  they  would 
fix  me." 

Frank  Zlemann,  a  photographer,  lived  on  the 
opposite  side  of  an  elevated  railroad,  30  feet 
distant  from  the  Vrzal  home.  He  testified 
that  about  three  weeks  before  Martin's  death 
he  saw  Bllik  go  into  the  Vrzal  house,  look 
around  as  If  to  see  whether  others  were  pres- 
ent, take  a  pint  bottle  from  his  pocket,  un- 
wrap the  paper  therefrom,  and  hand  it  to  Mrs. 
Vrzal.  They  then  went  together  into  the  bed- 
room, where  they  remained  about  five  minutes. 
Then  they  returned  to  the  kitchen  and  went 
outside,  when  Zlemann  heard  Mrs.  Vrzal  say 
to  Bllik,  "Do  you  think  they  will  ever  know 
It?"  and  heard  Blllk  rq)ly,  "No,  they  will  nev- 
er know  it." 

On  May  IS,  1905,  Mary  Vrzal  was  examined 
for  life  Insurance  by  Dr.  Clser,  and  at  that 
time  was  found  to  be  a  strong,  well-develoi)ed, 
healthy  girl.  She  was  employed  as  a  talloress 
by  Price  &  Co.  It  appears  that  Mary,  while 
talking  to  her  mother,  had  protested  against 
giving  any  more  money  to  Blllk,  telling  her 
that  if  she  did  not  stop  it  she  would  leave 
home — ^that  she  would  not  work  for  him.  This 
conversation  was  afterwards  related  to  Bilik 
by  Mrs.  Vrzal,  and,  according  to  the  testimony 
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of  Emma,  be  then  remarked  that  he  would 
"fix    her." 

During  the  summer  months  of  1005,  BiUk, 
with  his  wife  and  family,  lived  in  a  tent  at 
Riverside,  where  he  told  fortunes.  Mary  vis- 
ited blm  there  two  or  three  dlfTerent  times,  and 
he  frequently  came  to  her  home.  Shortly  after 
her  return  from  her  first  visit,  during  the 
latter  part  of  June  or  the  first  of  July,  she 
complained  of  pains  in  her  stomach  and  would 
frequently  vomit.  Thinking  it  was  bowel  or 
stomach  trouble,  she  went  to  Dr.  Novak,  who 
prescribed  for  her.  A  few  days  later,,  while 
Mary  was  taking  some  of  Novak's  medicine, 
BUlk  came  in.  He  Inquired  what  she  was 
taking  and  advised  her  to  throw  It  away,  and 
told  her  that  If  she  would  give  him  a  quarter 
he  would  get  her  some  medicine.  Mary  gave 
him  the  quarter,  and  that  evening  he  returned 
with  a  bottle  containing  a  liquid  similar  to  the 
mixture  he  had  given  Martin  Vrzal.  He  di- 
rected her  to  shake  the  bottle  before  taking 
and  to  take  a  dose  three  times  a  day.  This 
medicine  was  taken  by  Mary  each  morning 
and  evening,  and  it  apparently  affected  ber 
in  the  same  manner  that  Martin  Vrzal  bad. 
been  affected.  Eating  or  drinking  would  be 
followed  by  vomiting.  A  few  days  later,  while 
BlUk  Was  at  ber  home,  be  was  Informed  of 
ber  continued  trouble,  and  he  told  ber  that 
be  would  bring  her  something  that  she  could 
eat.  In  a  few  days  he  appeared  at  the  house 
with  some  chopped  meat,  which  he  said  was 
for  her.  On  that  day  she  ate  some  of  It  for 
her  dinner  and  supper,  and  on  each  of  the 
next  two  days  she  took  some  of  it  with  her  to 
her  work  for  lunch.  Eacb  time  she  ate  the 
meat  she  became  sick  and  vomited.  On  each 
of  the  days  she  took  the  meat  with  her  to  her 
work  she  gave  some  of  It  to  her  friend  Joseph- 
ine Riba,  who  atter  eating  It  was  similarly 
affected. 

According  to  the  testimony  of  Jerry,  on  the 
second  Sunday  before  Mary's  death  BlUk 
came  to  their  house,  entered  the  kitchen  where 
Jerry  was  sitting,  reading  a  book,  and  told 
Mrs.  Vrzal  to  make  some  coffee,  saying  to  her, 
"Ma,  I  know  you  make  good  coffee."  Mrs. 
Vrzal  prepared  the  coffee,  poured  It  Into  cups 
placed  on  a  table  in  the  kitchen,  and  then 
went  into  the  pantry.  BlUk  sat  dovni  at  the 
table  In  front  of  one  of  the  cups,  and  looked 
at  Jerry  to  see  If  he  was  watching.  Apparently 
concluding  that  be  was  not,  BlUk  took  a  small 
bottle  containing  a  white  powder  from  bis 
pocket,  poured  some  of  the  powder  into  one 
of  the  cups,  and  then  put  the  bottle  back  In 
his  pocket.  The  girls,  who  were  sitting  on 
the  front  porch,  were  then  called  in  by  Mrs. 
Vrzal.  As  they  were  being  seated  at  the 
table,  Emma  was  about  to  take  the  chair  in 
front  of  the  cup  In  which  the  powder  bad  been 
placed,  when  Blllk  told  Mary  that  she  should 
sit  there.  Emma  also  testified  that  Blllk  di- 
rected Mary  where  to  sit  at  the  table.  That 
evening  Emraa  and  Mary  bad  planned  to  go 
to  the  theater.  An  hour  or  so  after  drinking 
the  coffee  Mary  became  very  sick,  vomiting 


and  complaining  of  violent  pains  in  ber  stom- 
ach. This  continuing  all- evening  the  theater 
party  was  given  up. 

During  the  first  part  of  July  Mary  had  two 
weeks'  vacation,  and  on  Monday  of  the  follow- 
ing week,  as  sbe  was  preparing  to  go  to  work, 
ber  mother  said  to  ber  that  sbe  bad  better 
stay  at  home,  as  she  looked  awful  bad.  Bllik 
was  there  at  that  time  and  said  to  Mrs.  Vrzal: 
"You  ought  to  keep  that  girl  at  home;  she 
looks  awful  bad,  and  people  will  think  there 
is  something  the  matter  with  ber  if  they  see 
ber  vomit"  The  following  day  she  remained 
In  bed,  and  within  a  week,  on  July  27,  1905, 
she  died.  During  the  last  few  days  of  ber  ill- 
ness she  vomited  more  frequently,  and  ttae 
pains  in  her  stomach  became  more  severe ;  ber 
limbs  became  paralyzed,  and  ber  bands  be- 
came stiff;  her  lips  and  tongue  were  raw,  and 
the  skin  on  her  face  and  hands  became  a 
yellowl^  brown ;  ber  eyes  were  bloodshot  and 
swollen;  ber  throat  burned,  and  sbe  had  an 
intense  thirst  Upon  the  examination  of  por- 
tions of  the  stomach,  liver,  and  kidneys  tak- 
en from  her  body  after  her  death,  it  was 
estimated  that  these  organs  contained  not  leas 
than  12  grains  of  arsenic. 

The  evening  before  Mary  Vrzal  died,  Maria 
Fencl  and  Mrs.  Vrzal  went  to  Riverside, 
where  they  saw  Blllk.  Mrs.  Fencl  testified 
that  while  there  Bllik  requested  Mrs.  Fencl 
to  let  him  have  a  private  conversation  with 
Mrs.  Vrzal,  saying  that  they  had  something 
Important  to  tell  eacb  other.  Bllik  and  Mrs. 
Vrzal  then  walked  away  a  short  distance  and 
talked  together  for  about  10  minutes.  On  the 
way  home  that  night,  while  talking  of  Mary's 
sickness,  Mrs.  Vrzal  told  Mrs.  Fencl  that 
Mary  would  die  within  three  days.  A  few 
days  before  this,  when  Emma  and  two  of  her 
friends  were  at  Riverside  having  their  for- 
tunes told,  Emma  swears  that  Blllk,  when  tell- 
ing her  fortune,  told  her  that  sbe  would  soon 
be  In  mourning. 

Within  the  next  18  months,  Tillie,  Rosie, 
and  Ella  died  in  the  orde'r  named,  In  much 
the  same  manner  as  their  father  and  sister 
Mnry.  During  the  illness  of  Tlllle  and  Rosie, 
Blllk  pretended  to  treat  them,  and  furnished 
white  powders  or  other  medicines  for  them  to 
take.  On  December  3,  1906,  three  days  after 
the  death  of  Ella,  an  account  of  tbe  deaths  of 
the  members  of  the  Vrzal  family  was  publish- 
ed In  tbe  Chicago  American,  and  on  that  day 
Mrs.  Vrzal  was  called  to  tbe  police  station. 
She  was  permitted  to  return  home  that  even- 
ing, but  seemed  greatly  worried.  At  this  time 
she  was  living  with  a  cousin,  Mrs.  Katie  En- 
gelthaler,  having  sold  the  Vrzal  property  to 
Mr.  Neamann,  to  whom  Emma  had  been  mar- 
ried. About  9  o'clock  the  morning  after  Mrs. 
Vrzal  bad  been  at  tbe  police  station  Blllk 
called  at  the  Engclthaler  bouse,  where  he 
found  Jerry,  Bertha,  and  Mrs.  Vrzal,  the  lat- 
ter sick,  lying  on  a  bed  1p  tbe  bedroom.  In  a 
few  minutes  Jerry,  ac<tordlng  to  bis  testi- 
mony, was  asked  by  BUlk  to  do  an  errand  for 
him,  and  was  gone  about  15  minutes.    While 
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lie  was  away  BlUk  remained  with  Mra.  Vrzal 
Id  the  bedroom,  and  wtien  Jerry  returned  he 
noticed  a  roll  of  bills  in  his  mother's  hand, 
and  she  was  iii  the  act  of  giving  money  to 
Bliik.  Jerry  was  then  asked  by  Blllk  to  go 
dow^n  to  Eighteenth  and  Halsted  streets,  and 
after  obtaining  his  mother's  permission  he 
and  Blllk  left  the  house  together.  Jerry  re- 
turned home  about  noon.  Between  12  and  2 
o'clock  of  that  day  be  entered  his  mother's 
bedroom,  where  she  was  arranging'  the  bed, 
and  noticed  lying  thereon  a  bottle  about  -fire 
Inches  long,  containing  a  colorless  fluid.  He 
picked  It  up  and  asked  her  what  she  was  go- 
ing to  do  with  It,  and  she  immediately  took  It 
from  him  and  put  him  out  of  the  room.  In  a 
few  minutes  she  came  out  of  the  room  with 
the  bottle  and  a  cup  in  her  hands,  went  to  the 
hydrant  drank  the  contents  of  the  cup,  and 
threw  the  bottle  In  the  stove.  She  then  went 
hiA  to  bed  and  soon  became  unconscious. 
The  bottle,  which  was  then  empty,  was  taken 
from  the  stove  by  Jerry  and  broken  to  pieces. 
Shortly  after  this  occurred,  Bilik  appeared  at 
the  house.  This  time  he  did  not  go  In  to  see 
Mrs.  Vrzal,  and,  when  told  by  Jerry  that  his 
mother  must  have  taken  poison,  he  said  that 
be  did  not  believe  it  and  that  It  was  too  bad. 
Before  leaving  the  house  he  told  Jerry  not  to 
tell  the  police  or  doctors  that  be  had  been 
there,  and  that  he  would  be  back  again  at  12 
o'clock  that  night.  He  was  seen  at  the  house 
again  about  7:30  that  evening,  and  at  that 
time  he  told  Mrs.  Engelthaler  that  if  the  po- 
lice Inquired  If  he  had  been  there,  to  say  no. 
A  doctor  was  called  by  Jerry  shortly  after 
Mrs.  Vrzal  drank  the  contents  of  the  cup.  A 
stomach  pump  was  used.  About  2  o'clock  oa 
the  following  morning  she  again  became  con- 
scious, and  at  that  time  she  vomited  and  suf- 
fered Intense  pain  In  her  stomach.  On  that 
day,  about  noon,  she 'died.  An  inquest  was 
held,  the  stomach  and  liver  removed  and  ex- 
amined, and  found  to  contain  not  less  than 
two  grains  of  arsenic. 

Blllk  had  on  many  occasions  represented  to 
Mrs.  Vrzal  and  other  members  of  the  family 
that  his  mother,  who  lived  In  Cleveland,  Ohio, 
was  worth  from  $9,000  to  $22,000,  and  that 
upon  her  death  he  would  Inherit  her  proper- 
ty ;  that  as  soon  as  he  received  this  he  would 
pay  to  Mrs.  Vrzal  the  money  he  had  obtained 
from  them.  He  stated  to  them  that  he  would 
charm  his  mother,  and  led  them  to  believe 
that  in  that  way  he  would  cause  her  death 
and  get  the  money.  He  employed  Anna  and 
Mary  Flynn,  stenographers  at  the  Palmer 
House,  In  Chicago,  to  write  for  him  numerous 
letters  addressed  to  Mrs.  Vrzal,  requesting 
money,  and  stating  that  the  "Job"  would  be 
finished  at  a  certain  time.  The  letters  were 
antedated,  and  written  so  as  to  appear  to 
have  been  sent  from  some  city  other  than  Chi- 
cago. The  word  "job,"  as  used  by  him  In 
these  letters,  was  understood  by  the  Vrzals 
to  mean  the  killing  of  his  mother.  He  caused 
at  least  a  part  of  these  letters  to  be  delivered 


by  messenger,  and  led  the  Vrzals  to  believe 
that  the  messenger  In  each  Instance  had  been 
sent  by  him  from  the  city  In  which  the  letter 
appeared  to  have  been  written.  On  one  occa- 
sion he  went  to  the  Vrzal  home  and  announc- 
ed that  his  mother  was  dead,  and  secured 
from  Mrs.  Vrzal  $150  with  which  to  go  to 
Cleveland,  and  also  $7  with  which  to  buy 
flowers  for  the  fxmeral.  This  statement  was 
untrue.  Some  time  during  the  summer  of 
1906  Bllik  received  the  following  letter  from 
Mra  Vrzal,  which  was  found  at  his  house 
after  his  arrest: 

"My  Dearest  Friend — Yon  wrote  me  that  I 
shall  be  as  frank  towards  you  as  you  are  to- 
wards me.  Who  Is  more  frank,  I  or  you? 
Xou  know  I  am.  Why?  That  old  woman  Is 
not  worth  the  money.  Just  as  I  wrote  this 
letter  I  received  a  telegram.  What  are  you 
thinking  of?  I  haven't  got  $10  in  the  whole 
house,  and  on  Wednesday  I  need  $180.  I  ex- 
pected that  you  would  help  me  out  with  some- 
thing. Now  I  am  broke.  What  shall  I  do? 
Ton  may  a»  well  give  that  old  woman  poison 
so  that  you  can  help  yonrself  to  something. 
At  least  send  me  those  children  home.  I  am 
sick  and  you  are  only  misleading  me.  Any- 
how, I  can't  help  liking  you  so  much,  no  mat- 
ter if  you  like  me  or  not  If  you  loved  me 
you  would  have  done  it  long  ago.  What  I 
must  suffer  from  people !  I  greet  you  and  the 
children  many  times  over  and  send  yon  one 
hundred  thousand  kisses.  7our  good  and  sin- 
cere lady  friend,        _  Rosle  Vrzal. 

"And  don't  write  me  any  more  for  money. 
It  Is  useless.  I  can't  send  as  much  as  one 
dollar,  because  I  haven't  got  It" 

Bilik  often  represented  to  the  members  of 
the  Vrzal  family  that  he  was  not  on  friendly 
terms  with  his  wife.  In  their  presence  be 
would  call  her  vile  names,  and  frequently 
did  things  for  the  purpose  of  making  them 
believe  he  was  not  living  with  her.  Shortly 
after  Vrzal's  death  he  stated  In  the  presence 
of  Mrs.  Vrzal  that  be  had  obtained  a  divorce, 
which  was  untrue. 

In  support  of  the  theory  of  the  prosecution 
that  a  conspiracy  had  existed  between  Bllik 
and  Mrs.  Vrzal  to  kill  the  various  members 
of  the  Vrzal  family,  evidence  was  offered  by 
the  people  tending  to  show  that  during  the 
fore  part  of  the  month  of  July,  190G,  two 
attempts  were  made  in  one  night  to  kill  Elm- 
ma  Neamann  with  Illuminating  gas  while  she 
was  sleeping  at  the  Vrzal  home,  and  that 
during  the  latter  part  of  the  month  an  at- 
tempt was  made  by  Blllk  and  Mrs.  Vrzal  to 
kill  Rosie,  Ella,  and  Bertha  Vrzal  at  one 
time  by  the  same  means. 

A  yoimg  man  by  the  name  of  Parkison  was 
living  at  Bulk's  houSe  at  the  time  of  his  ar- 
rest On  the  trial  he  testified  that  t>n  the 
evening  of  December  3,  1006,  when  he  came 
home  from  his  work,  about  5  o'clock,  Blllk 
told  him  of  the  account  of  the  deaths  of  the 
members  of  the  Vrzal  family  that  appeared 
In  the  Chicago  American  of  that  date;   that 
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BUlk  was  very  mnch  excited,  and  said  that 
he  was  afraid;  that  he  would  leaw  the  city 
before  he  would  get  mixed  up  In  the  ease, 
and  that  he  would  rather  shoot  himself  than 
get  mixed  up  In  It  On  the  following  day,  at 
noon,  when  Parklson  came  home  for  dinner, 
Bilik  stated  to  him  that  Mrs.  Vrzal  bad  tak- 
en poison.  Mrs.  Armbrnster,  a  near  neighbor 
of  Bilik's  testified  that  on  December  4,  1906, 
she  saw  BlUk  about  8  o'clock  In  the  morning ; 
that  about  half  past  11  in  the  forenoon  of 
that  day  he  came  up  the  back  way  and  rap- 
ped on  her  window;  tbat  when  she  opened 
the  door  BUlk  came  In  and  said,  "She  took 
chloroform,"  and  that  when  she  asked 
"Who?"  he  replied,  "Mrs.  Vrzal."  This  was 
before  Mrs.  Vrzal  had  actually  taken  the 
contents  of  the  bottle  which  she  afterward 
threw  in  the  stove,  but  after  Bilik  had  visit- 
ed her  that  day. 

While  Bilik  was  pretending  to  charm  back 
the  recreant  lover  of  Emma  he  went  to  San 
Francisco.  From  there  he  telegraphed  to 
the  Vrzals  that  he  was  working,  the  charm, 
and  asked  them  to  send  $100.  They  sent  ITaT 
He  returned  to  Chicago  and  took  his  family 
to  San  Francisco.  They  remained  there  but 
a  short  time,  when  they  went  to  Cleveland, 
Ohio,  and  from  there  a  little  later  they  re- 
turned to  Chicago.  BUlk  testified  hlihseif, 
asseverated  his  Innocence,  denied  many  of 
the  things  alleged  against  him,  attempted  to 
explain  others,  and  offered  other  testimony 
which  corroborated  him  in  some  respects. 

Palntlff  In  error  oont^ds  (1)  the  court  err- 
ed in  passing  on  objections  to  evidence;  (2) 
the  court  erred  in  passing  on  the  instruc- 
tions; (3)  the  court  erred  in  permitting  the 
prosecuting  attorney  to  make  improper  re- 
marks in  his  argument  to  the  jury. 

Francis  E.  Hinckley,  for  plaintiff  in  error. 
W.  H.  Stead,  Atty.  Gen.,  and  John  J.  Healy, 
State's  Atty.  (Robert  N.  Holt  and  George  11 
Popham,  of  counsel),  for  the  People. 

SCOTT,  3.  (after  stating  the  facts  as 
above).  It  Is  not  contended  by  plaintltT  In  er- 
ror (called  Bllik)  that  the  proof  is  such  that 
a  reversal  should  be  had  on  the  ground  that 
the  evidence  did  not  warrant  the  verdict  It 
Is  the  theory  of  the  prosecution,  and  the  evi- 
dence tended  to  prove,  that  the  relations 
between  the  plaintiff  In  error  and  Rosie 
Vrzal,  the  wife  of  Martin  Vrzal,  were  illicit ; 
that  Blllk  and  Mrs.  Vrzal  entered  into  a  con- 
spiracy the  object  of  which  was  to  destroy 
the  lives  of  Martin  Vrzal  and  of  all  the  chil- 
dren of  Martin  and  Rosie  Vrzal  except  the 
son,  Jerry ;  that  in  pursuance  of  the  conspir- 
acy Martin  Vrzal  and  four  of  the  children 
were  murdered  by  arsenical  poisoning;  and 
that  it  was  also  agreed  between  Blllk  and 
Mrs.  Vrzal,  as  a  part  of  the  same  conspiracy, 
that  the  life  of  Bilik's  mother  should  be 
taken. 

There  was  insurance  upon  the  life  of  each 
member  of  the  Vrzal  family  who  died,  and 
against  whom  the  conspiracy  is  alleged  to 


have  been  aimed,  and  that  Insurance  became 
payable  to  Mrs.  Vrzal,  and  was  substantially 
all  collected  by  her.  The  view  of  the  prosecu- 
tion is  that  the  conspirators'  desired  to  ob- 
tain the  money  that  would  be  payable  upon 
the  Insurance  policies  on  the  lives  of  the 
members  of  the  Vrzal  family  who  died,  and 
that  Mrs.  Vrzal  desired  to  add  thereto  the 
property  which  Blllk  represented  that  be 
would  succeed  to  upon  the  death  of  his  moth- 
er. He  would  then  obtain  a  divorce  from  his 
own  wife,  and.  If  the  various  members  of 
the  Vrzal  family  against  whom  the  conspiracy 
was  aimed  were  out  of  the  way,  he  and  Mrs. 
Vrzal  would  marry,  take  Jerry,  the  son  of 
the  Vrzals,  go  to  Europe  and  live  there. 
There  is  no  reason  to  believe,  from  the  evi- 
dence contained  in  this  record,  that  Bilik's 
mother  possessed  any  property  except  a  very 
small  amount  and  the  conclusion  to  be 
drawn  from  the  people's  proof  is  tbat  Blllk 
never  intended  to  take  her  life,  but  that  he 
proposed  doing  so  for  the  purpose  of  indu- 
cing Mrs.  Vrzal  to  consent  to  the  destnictioa 
of  the  members  of  her  own  family,  so  tbat 
she  might  obtain  the  moneys  payable  upon 
the  insurance  policies,  which  BlIUc  knew  tbat 
be  in  turn  could  obtain  from  her.  The  the- 
ory of  the  defense  was  that  BUlk  was  In  no 
way  responsible  for  the  death  of  any  person, 
and  that  Mrs.  Vrzal  or  some  other  person  had 
caused  the  death  of  Mary  and  the  others 
without  his  knowledge  or  connivance;  that 
Mrs.  Vrzal  committed  suicide  either  because 
of  her  guilty  conscience  and  dread  of  coming 
punishment,  or  because  she  feared  an  unjust 
accusation.  He  was  convicted  of  .the  murder 
of  Mary,  the  first  of  the  children  to  die.  The 
prosecution  was  permitted  to  prove  various 
circumstances  occurring  after  the  death  of 
Mary,  including  the  death  of  three  of  the 
other  children.  The  question  of  the  compe- 
tency of  the  evidence,  which  tends  to  show 
that  the  three  other  chUdren  died  as  a  result 
of  arsenical  poisoning  for  which  Billk  was 
responsible  in  whole  or  in  part  is  not  present- 
ed. Plaintiff  In  error  states  that  If  the  facts 
be  as  contended  by  the  prosecution,  the  poi- 
soning of  Martin  Vrzal  and  his  children  was 
legally  one  transaction,  and  he  regards  the 
evidence  as  to  the  death  of  each  as  admis- 
sible. Therefore  no  question  in  reference  to 
the  competency  of  that  proof  will  be  consid- 
ered by  us. 

Plaintiff  in  error  contends,  however,  that 
in  the  course  of  the  trial  various  errors,  In- 
tervened which  necessitate  a  reversal  of  the 
judgment  of  conviction.  The  first  ground  re- 
lied upon  is  that  the  court  erred  In  admitting 
certain  testimony  of  the  boy,  Jerry  Vrzal,  In 
reference  to  a  statement  made  by  BUlk  per- 
taining to  a  prosecution  against  him  for  vio- 
lating the  laws  of  the  state  of  New  York,  by 
practicing  fortune  telling  in  that  state.  This 
alleged  error  has  been  obviated  by  an  addi- 
tion made  to  the  transcript  of  the  record, 
by  leave  of  court,  since  the  brief  and  argu- 
ment of  plaintiff  in  error  was  filed. 
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The  prosecutor,  without  objection,  Inter- 
rogated Billk,  upon  cross-examination,  in 
reference  to  the  death  of  a  man  by  the  name 
of  Tork.  It  was  so  made  to  appear  that 
while  Billk  was  residing  In  Cleveland,  Ohio, 
Mr.  York's  death  occurred,  and  his  widow 
came  to  Bilik's  house  and  told  him  that  the 
insurance  company  did  not  want  to  pay  the 
Insurance  on  York's  life,  and  she  desired  to' 
aecertain  from  him,  in  his  capacity  as  fortune 
teller,  whether  she  would  get  the  money.  The 
prosecutor  then  asked  whether  it  was  not 
before  the  death  of  York  that  Bllik  was  able 
to  give  her  this  information,  and  Billk  de- 
nied that  she  saw  him  until  the  time  in  ques- 
tion, after  the  death  of  her  husband.  He  al- 
so stated  that  when  he  was  in  San  Francisco 
he  saw  Mrs.  York  there;  that  she  was  in 
hnpoverished  circumstances  and  sought  to 
borrow  mon^  from  him,  which  he  was  un- 
able to  lend  to  her.  The  prosecutor  was  also 
permitted,  without  objection,  to  prove  by 
Bilik,  on  crosa-ezamination,  that  while  Billk 
and  his  wife  were  in  San  Francisco  she  re- 
ceived a  telegram  from  her  brother  stating 
that  her  mother,  Mrs.  Germack,  had  Just  died 
In  Cleveland,  Ohio,  and  pursuant  to  tlut  tele- 
gram Bilik  and  his  family  went  from  San 
Francisco  to  Cleveland. 

At  the  request  of  the  prosecution  the  court 
instructed  the  jury  that  the  evidence  admit- 
ted which  tended  to  show  the  poisoning  or 
death  of  any  person  other  than  Mary  Vrzal 
could  be  considered  by  the  Jury  only  so  far 
as  the  same  tended  to  show  (1)  a  motive  to 
poison  Mary  Vrzal,  and  whether  Bllik  was 
influenced  thereby;  (21  that  the  death  of 
Mary  Vrzal  was  not  accidental, 'but  was  the 
result  of  a  plan  or  design  on  the  part  of 
Bllik;  and  (3)  whether  a  conspiracy  existed 
between  the  defendant  and  Mrs.  Vrzal  to 
carry  ont  certain  unlawful  plans,  which  in- 
cluded tbe  murder  of  Mary  Vrzal  by  poison. 
It  is  not  urged  that  this  instruction  was  er- 
roneous In  BO  far  as  it  applied  to  evidence 
which  was  admitted  showing  the  death  of 
members  of  the  Vrzal  family  other  than 
Mary,  but  that  it  was  erroneous  for  the  rea- 
son, as  is  urged,  that  it  authorized  the  Jury 
to  consider  the  evidence  showing  the  death 
of  Mr.  Yorjc  and  the  death  of  Mrs.  Germack, 
as  tending  to  show  a  motive  for  the  poisoning 
of  Mary  Vrzal,  or  as  tending  to  show  that 
her  death  was  not  accidental,  or  as  tending 
to  show  that  her  death  was  the  direct  re- 
snlt  of  a  plan  conceived  by  Bilik.  We  think 
this  criticism  without  merit.  So  far  as  Mrs. 
Cennack  was  concerned,  there  was  absolutely 
nothing  In  the  proof  upon  which  to  hang  any 
improper  suspicion  with  reference  to  Bilik. 
As  to  Mr.  York,  while  the  evidence  itself 
was  improper,  it  was  received  without  objec- 
tion, and  there  is  nothing  in  it  to  indicate 
that  Bllik  ever  heard  of  Mr.  York  until  after 
his  death.  We  do  not  think  that  the  jury 
conld  have  regarded  this  instruction  as  one 
which  authorized  them  to  consider  the  evi- 
dence with  reference  to  the  d.eath  of  Mrs. 


Cermack  and  the  death  of  Mr.  York  as  tend- 
ing In  any  degree  to  show  that  Bilik  caused 
the  death  of  Mary  Vrzal. 

In  the  second  instruction  given  at  the  re- 
quest of  the  prosecution  the  court  advised 
the  jury  that  the  instructions  are  simply  as 
to  the  law  of  the  case ;  that  it  is  the  duty  of 
the  jury  to  determine  the  facts  without  de- 
pending upon  the  opinion  of  either  court  or 
counsel,  if  any  such  opinion  has  been  in  any* 
manner  indicated ;  that  it  is  for  the  court  to 
advise  the  jury  as  to  the  law ;  "it  is  for  coun- 
sel to  argue  the  case  as  to  such  counsel  it 
may  seem  proper,"  but  it  Is  for  the  Jury  to 
determine  from  the  evidence  what  facts  have 
been  proven.  It  Is  objected  that  the  quoted 
language  gave  to  counsel  for  the  prosecution 
too  much  latitude.  That  language  is  not  an 
accurate  statement  of  the  law,  but  it  does 
not  warrant  reversal  in  the  absence  of  a 
showing  that  the  prosecutor  made  improper 
argument  to  which  the  court's  approval  was 
given  by  this  Instruction.  It  is  contended 
that  the  prosecutor  may.  have  argued  that 
Bllik  was  responsible  for  the  deaths  of  Mr. 
York  and  Mrs.  Cermack,  and  that  the  murder 
done  in  th6  Vrzal  family  was  a  continuance 
of  practices  theretofore  entered  upon  by  Billk. 
No  such  argument  has  been  preserved  by  the 
bill  of  exceptions,  and  we  will  not  presume 
that  such  statements  were  made.  In  this 
connection  it  is  perhaps  best  to  treat  of  ques- 
tions that  arose  pertaining  to  the  argument 
of  the  prosecuting  attorney.  He  made  a 
statement  to  the  Jury  in  reference  to  the 
effect  of  a  verdict  for  acquittal  that  was  Im- 
proper. To  that  statement  counsel  for  Bilik 
objected.  The  court  sustained  the  objection. 
Thereupon  the  speaker  withdrew  the  state- 
ment, and  said.  In  substance,  that  he  yielded 
to  the  ruling  of  the  court.  It  Is  said  that  the 
instruction  now  under  consideration  was  er- 
roneous for  the  reason  that  it  authorized  the 
jury  to  consider  this  portion  of  the  argimient, 
which  the  court  had  already  held  to  be  Im- 
proper. Inasmuch  as  the  court  had  sustain- 
ed the  objection  to  that  statement  and  the 
prosecuting  attorney  had  withdrawn  it,  it 
seems  clear  that  the  jury  would  not  under- 
stand that  this  instruction  authorized  them 
to  consider  it.  While,  as  already  stated,  the 
remark  In  question  was  improper,  it  was  Im- 
mediately withdrawn  upon  an  objection  being 
sustained,  and  we  do  not  think  It  was  of 
such  a  character  as  to  prejudice  the  cause  of 
plaintlfC  in  error.  In  view  of  the  course  pur- 
sued by  the  court  and  the  prosecutor. 

Instruction  No.  4  given  at  the  request  of 
the  people  advised  the  jury  that,  in  deter- 
mining the  degree  of  credibility  that  should 
be  given  to  the  testimony  of  the  defendant, 
the  jury  were  at  liberty  to  take  into  con- 
sideration the  fact.  If  such  was  the  fact,  that 
he  had  been  corroborated  or  contradicted  by 
credible  evidence  or  by  facts  or  circum- 
stances proven  on  the  trial.  It  Is  contend- 
ed that  this  Instruction  discredited  the  de- 
fendant by  Improperly  directing  the  atten- 
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tion  of  tbe  jury  to  the  fact  that  In  mauy  re- 
spects his  testimony  was  without  corrobora- 
tion. That,  we  think,  is  a  misapprehension. 
The  instruction,  as  a  whole,  merely  directs 
the  Jury  to  apply  the  ordinary  tests  to  ills 
testimony,  such  as  are  applicable  to  the  testi- 
mony of  any  witness  in  determining  the  de- 
gree of  credence  to  which  It  is  entitled.  The 
instruction,  in  substance,  has  been  approved 
in  the  cases  of  Hlrschman  t.  People,  101  lU. 
568,  Rider  v.  People,  110  111.  11,  and  Ma- 
gulre  v.  People,  219  111.  16,  76  N.  B.  67. 

The  eighth  instruction  given  at  tbe  request 
of  tbe  people  is  criticised  for  the  reason  that 
it  advised  the  Jury,  among  other  things,  that 
they  were  not  at  liberty  to  disbelieve  as  ju- 
rors if  from  the  evidence  they  believed  as 
men;  that  their  oath  imposed  on  them  no 
obligation  to  doubt  where  no  doubt  would 
have  existed  if  no  oath  had  been  administer- 
ed. Such  an  instruction  was  held  proper  by 
this  court  In  Spies  v.  People,  122  111.  1,  12 
N.  E.  869,  17  N.  B.  898,  3  Am.  St.  Bep.  320, 
and  In  Watt  v.  People,  126  111.  9,  18  N.  E. 
340,  1  L.  B.  A.  403,  and  upon  the  authority  of 
those  cases  the  objection  now  under  consider- 
ation must  be  regarded  as  without  merit 
It  is  also  objected  that  the  instruction  is  In- 
volved, argumentative,  and  misleading.  Tbe 
Instruction  is  devoted  to  an  attempt  to  as- 
sist tbe  jury  in  understanding  the  term  "rea- 
sonable doubt"  It  contains  several  prop- 
ositions, each  of  which  is  a  correct  state- 
ment of  the  law.  It  is  not  argumentative,  but 
it  is  lengthy,  and  it  Is  possible  it  would  have 
been  more  easily  understood  by  the  jury  had 
each  proposition  been  embodied  In  a  separate 
instruction.  The  fact  that  all  are  contained 
in  one  Instruction,  however,  does  not  in 
our  Judgment,  maite  this  particular  instruc- 
tion erroneous. 

It  is  urged  that  the  court  erred  in  refusing 
Instruction  No.  15  and  instruction  No.  16  re- 
quested by  plaintiff  In  error.  Defendant  In 
error  contends,  and  we  find  upon  examination 
of  the  transcript  that  there  was  no  instruc- 
tion No  16  asked  and  refused.  The  matter 
which  appears  from  plaintiff  in  error's  brief 
and  argument  to  have  been  included  In  his 
refused  instructions  Nos.  15  and  16  was,  in 
fact,  all  included  in  his  refused  instruction 
No.  15.  Counsel  for  plaintiff  In  error  explains 
by  tbe  reply  brief  that  at  the  time  he  prepared 
the  brief  and  argument  he  did  not  have  ac- 
cess either  to  the  transcript  or  to  the  original 
refused  instructions,  and  treated  of  the  mat- 
ter which  Is  contained  in  refused  instruction 
No.  15  as  he  remembered  it,  namely,  as  hav- 
ing been  covered  by  two  separate  instructions. 
No.  15  and  No.  16.  As  above  indicated,  how- 
ever, this  was  a  misapprehension  on  the  part 
of  counsel.  This  instruction  was  designed  to 
state,  in  a  form  satisfactory  to  plaintiff  in  er- 
ror, the  doctrine  of  reasonable  doubt  and  the 
rule  to  be  applied  In  determining  the  credlbill- 
Ity  to  which  the  testimony  of  the  defendant 
was  entitled.  It  was  very  lengthy,  and  it  is 
properly  tbe  subject  of  the  only  criticism  made 


of  the  people's  instruction  No.  8  to  whtcb  any 
weight  whatever  could  be  attached.  Plain- 
tiff in  error  insists  tliat  if  the  instruction  No. 
8,  Just  referred  to,  was  proper,  the  rules  au- 
thorizing it  to  be  given  make  proper  the  re- 
fused instruction  No.  15,  now  under  consider- 
ation. For  example,  people's  instruction  No.  8 
contained  this  language:  "You  are  not  at  liber- 
ty to  disbelieve  as  Jurors  if  from  the  evidence 
you  believe  as  men."  It  is  said  that,  having 
BO  Instructed  tbe  jury  at  tbe  request  of  the 
prosecution,  the  court  should  then  have  in- 
structed tbe  jury,  at  the  request  of  the  plain- 
tiff in  error,  in  the  manner  following:  "Yon 
arc  not  called  upon  to  say  on  your  oath  that 
you  are  morally  certain  as  jurors  if  you 
have  a  reasonable  doubt  as  men."  Tbe  prop- 
osition last  quoted  was  contained  In  tbe  de- 
fendant's refused  instnictlon  No.  15,  and  oth- 
er propositions  of  law  contained  in  people's 
No.  8  were  likewise  paraphrased  In  this  in- 
struction. The  reasonable  doubt  which  war- 
rants an  acquittal  is  a  doubt  which  arises 
from  the  evidence  or  lack  of  evidence.  The 
language  above  quoted  from  refused  instruc- 
tion No.  15  did  not  require  the  reasonable 
doubt  to  arise  in  that  manner,  and  for  that 
reason  the  instruction  was  properly  refused. 
The  jury  were  fully  instructed  as  to  tbe  doc- 
trine of  reasonable  doubt  by  instructions  24, 
26,  and  27  given  to  them  at  the  request  of 
Billk. 

We  have  thus  disposed  of  all  the  questions 
presented  by  the  brief  and  argument  filed  on 
behalf  of  the  accused.  The  record  shows  no 
reversible  error.  The  judgment  of  the  crim- 
inal court  will  therefore  be  aflBrmed. 

The  clerk  of  this  court  is  directed  to  enter 
an  order  of  this  court  fixing  the  period  be- 
tween 9  o'clock  a.  m.  and  5  o'clock  p.  m.  ot 
the  24th  day  of  April,  A.  D.  1908,  as  the  time 
when  the  original  sentence  of  death  entered 
in  the  criminal  court  shall  be  executed.  A 
certified  copy  of  that  order  will  be  furnished 
by  the  clerk  of  this  court  to  the  sheriff  of 
the  county  of  Cook. 

Judgment  affirmed. 


(2S3  ni.  S27) 
KEMMERER  et  al.  v.  KEMMBRER  et  aL 
(Supreme  Court  of  Illinois.     Feb.  20,  1908. 
Rehearing  Denied  April  10,  1908.) 

1.  Wills  —  Probate  —  Action  to  Contkstv— 
Jurisdiction  of  Equity. 

The  jurisdiction  of  a  court  of  equity  to 
entertain  a  bill  to  contest  a  will  is  exclusively 
derived  from  the  statute,  and  can  only  be  exer- 
cised in  tbe  mode  and  within. the  limits  pre- 
scribed thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §  590.1 

2.  Same— Probate — Conclusiveness. 

A  judgment  of  the  county  court  admitting 
a  will  to  probate,  where  the  court  had  jurisdic- 
tion of  the  subject-matter.  Is  conclusive  until 
set  aside  on  appeal  or,  under  Hurd's  Rev.  St 
1905,  c.  148.  §  7,  by  bill  in  chancery ;  and  a  crosa- 
bill  on  an  original  bill  for  the  construction  of  a 
will,  in  80  far,  therefore,  as  it  attempts  to  call 
in  question  the  judgment  of  the  county  court 
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admittisg  the  will  to  probate.  Is  not  gennane  to 
the  oriKinal  bill,  and  it  waa  not  error  to  hold 
the  will  to  have  been  duly  established. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {  911.] 
3.  Chabitixs— Natube  of  Chabities— "Chab- 

ITY." 

A  bequest  and  devise  of  personal  and  real 
ratate  for  "an  orphans'  home  for  the  friendless 
poor  of  all  denominations"  is  a  gift  to  a  chari- 
table use. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Charities,  §  1'. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1074-1088;    vol.  8,  p.  7600.] 

i.  Sauce— Necesbitt  or  Tbttstkx. 

Testator  appointed  his  wife  executrix,  and 
provided  that  she  "shall  have  full  power  to  ex- 
ecute this  my  last  will,"  gave  his  personal  and 
real  estate  to  an  orphans'  home  for  the  friend- 
less poor  of  all  denominations,  directed  that  the 
orphanage  be  erected  on  a  designated  tract  of 
land,  that  other  lands  be  sold  to  produce  a  fund 
with  which  to  erect  the  same,  and  that  land  be 
rented  and  the  fond  so  produced  used  to  support 
the  orphanage.  Held,  that  the  duties  so  impos- 
ed pertained  to  those  of  a  trustee  and  constitut- 
ed executrix  a  trustee,  within  the  rule  that, 
where  a  personal  representative  is  charged  with 
duties  properly  belonging  to  a  trustee,  such  per- 
ianal representative  will  be  held  to  be  a  trustee, 
and  were  included  In  the  power  conferred  on  ex- 
ecutrix "to  execute  this,  my  last  will,"  and 
hence  the  gift  did  not  fail  because  no  trustee 
was  appointed  to  administer  the  same. 

5.  Same. 

Where  testator  has  named  a  person  in  his 
win  to  carry  out  the  provisions  made  for  the 
benefit  of  others  therein,  the  person  so  named 
will  be  held  a  trustee,  and  if  he  cannot  carry 
out  the  provisions  of  the  will  unless  the  legal 
title  to  the  property  be  held  to  be  in  him  as 
trustee,  then  he  will  be  held  by  implication  to 
have  the  legal  title  to  the  property  which  he  is 
directed  to  convey. 

6.  Same— Ckbtaintt  ab  to  Beneficiabieb. 

Testator  created  a  trust  in  real  and  person- 
al property  for  an  orphans'  home  for  the  friend- 
less poor  of  all  denominations,  and  declared  that 
the  same  should  be  controlled  by  the  Presbyteri- 
an churches  of  the  central  part  of  bis  state.  The 
(Presbyterian  Synod  of  the  state  consisted  of 
eleven  presbyteries,  two  of  which,  formed  from 
contiguous  territory,  were  situated  geographical- 
ly near  the  center  of  the  state,  and  within  the 
territory  of  one  of  them  the  church  of  testator 
was  located.  "The  session  of  the  Presbyterian 
churches  consists  of  elders  elected  by  the  mem- 
bers, and  the  pastor  in  charge,  and  the  sessions 
end  representatives  therefrom  within  a  given 
territory  represent  and  constitute  the  presby- 
tery of  that  territory.  Bcld,  that  the  will  con- 
ferred the  power  on  the  ruling  body  or  bodies 
of  the  two  presbyteries  in  the  central  part  of 
the  state  to  control  the  orphans'  home,  and,  hav- 
ing done  so,  such  bodies  had  power  to  designate 
the  beneficiaries,  and  hence,  even  if  the  desisma- 
tion  "orphan  friendless  poor  of  all  denomina- 
tions" was  too  general  a  designation  of  the  ben- 
eficiaries, the  gift  was  within  the  rule  that  a 
charitable  trust  will  not  be  held  to  fail  because 
of  uncertainty  as  to  beneficiaries,  if  there  be 
some  one  appointed  to  make  r  selection  and 
thereby  render  certain  the  beneficiaries. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Charities,  S9  44,  45.] 

7.  Save. 

In  Illinois  the  Statute  of  43  Kliz.  c.  4,  is  a 
part  of  the  common  law,  and  while  the  courts 
do  not  assume  to  exercise  the  prerogative  pow- 
ers which  the  courts  of  England  hsve  at  times 
exercised,  if  a  trust  or  charity  is  sufficiently  cer- 
tain to  enable  the  courts  in  the  exercise  of  their 
ordinary    chancery    powers    to    carry    out   the 

84  N  JX— 17 


donor's  charitable  intent,  fhey  will  not  allow 
the  trust  to  fail. 
&  Same. 

That  the  fund  created  by  testator's  will  for 
an  orphans'  home  for  the  friendless  poor  of  ail 
dentNnlnations  will  be  depleted  one-half  by  rea- 
son of  the  fact  that  the  widow  has  taken  under 
the  law  and  not  under  the  will  will  not  defeat 
the  trust. 
9.  Same. 

Where  testator  created  a  trust  in  real  and 
personal  property  for  an  orphans'  home  for  the 
friendless  poor  of  all  denominations,  and  desig- 
nated land  owned  by  him  for  a  site,  but  in  a 
codicil  to  his  will  changed  the  location  some- 
what, if  at  his  death  he  did  not  own  the  land 
designated  in  the  codicil  as  a  site,  the  home 
might  properly  be  erected  on  the  site  designated 
in  the  will. 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty;   A.  M.  Rose,  Judge. 

Bill  by  Sarah  A.  Kemmerer,  executrix  of 
the  will  of  Philip  B.  Kemmerer,  deceased, 
for  a  construction  thereof.  John  B.  Kem- 
merer and  others,  the  heirs  of  Philip  B.  Kem- 
merer, answered  the  bill  and  filed  a  cross- 
bill, in  which  they  averred  that  certain  In- 
struments were  properly  admitted  to  probate 
as  the  will  of  Philip  B.  Kemmerer,  deceased, 
and  that  the  trust  piovisions  therein  con- 
tained were  so  indefinite  that  they  could  not 
be  carried  Into  effect.  The  presbyteries  of 
Mattoon  and  Springfield,  of  the  Presbyterian 
Church  of  Illinois,  and  the  Attorney  General 
on  behalf  of  the  people,  by  leave  of  court 
Intervened  and  set  up  that  a  trust  for  char- 
itable purposes  was  created  by  the  will,  and 
asked  that. the  same  be  established.  From 
a  decree  finding  that  the  instruments  were 
Iiroperly  admitted  to  probate,  but  that  the 
provisions  thereof  were  so  uncertain  that 
they  could  not  be  carried  Into  effect,  the  pres- 
byteries of  Mattoon  and  Springfield,  and  the 
Attorney  General,  appeal,  and  appellees  as- 
sign cross-errors.  Reversed,  and  remanded 
with  directions. 

Rehearing  denied;    Farmer,  J.,  dissenting. 

Philip  B.  Kemmerer  died  childless  on  De- 
cember 25,  1905,  at  Assumption,  in  Christian 
county,  where  he  had  lived  for  many  years, 
leaving  him  surviving  Sarah  A.  Kemmerer  as 
bis  widow,  and  certain  brothers  and  sisters 
and  nieces  and  nephews,  the  appellees,  as  his 
heirs  at  law,  and  two  certain  Instruments  in 
his  oiwn  handwriting,  purporting  to  be  a 
will  and  a  codicil,  and  bearing  date,  respec- 
tively, October  9,  1884,  and  December  31. 
1900,  were  admitted  to  probate  as  bis  last 
will  and  testament  on  February  6,  1906,  by 
the  county  court  of  Christian  county.  Sarah 
A.  Kemmerer  qualified  as  executrix,  and,  aft- 
er declining  to  take  under  the  will  and  elect- 
ing  to  take  under  the  law,  filed  an  inventory 
showing  the  estate  to  consist  of  personal  and 
real  estate  approximating  in  value  $100,000, 
and  on  April  2,  1906,  filed  this  bill  In  chan- 
cery in  the  circuit  court  of  Christian  county 
for  a  construction  of  the  provisions  of  said 
will.  The  heirs  of  Philip  B.  Kemmerer  an- 
swered the  bill  and  filed  a  cross-bill.  In  which 
they  averred  that  said  instruments  were  im> 
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properly  admitted  to  probate  as  the  last  will 
and  testament  of  Philip  B.  Kemmerer,  de- 
ceased, and  that  the  trust  provisions  therein 
contained  were  so  indefinite  and  uncertain 
that  the^  could  not  be  carried  into  effect, 
and  asked  the  court  to  hold  the  estate  of  said 
Philip  B.  Kemmerer  to  be  intestate,  and  to 
decree  them,  subject  to  the  rights  of  the  wid- 
ow, to  be  the  owners  thereof.  The  presby- 
teries of  Mattoon  and  Springfield,  of  the 
Presbyterian  Church  of  Illinois,  and  the  At- 
torney Genera]  on  behalf  of  the  people,  by 
leave  of  court  Intervened,  and  set  up  by  peti- 
tion that  a  trust  for  charitable  purposes  was 
created  by  the  will  of  Philip  B.  Kemmerer, 
deceased,  and  asked  that  such  trust  be  es- 
tablished. Answers  and  replications  were 
filed,  and  a  trial  was  had  before  the  court, 
and  a  decree  was  entered  finding  that  said 
■  instruments  In  writing  were  properly  ad- 
mitted to  probate  as  the  last  will  and  testa- 
ment of  Philip  B.  Kemmerer,  deceased,  but 
that  the  provisions  thereof  were  so  indefinite 
and  uncertain  that  they  could  not  be  carried 
Into  effect  and  were  therefore  void,  and  that 
the  estate  of  said  Philip  B.  Kemmerer,  de- 
ceased, should  be  distributed  as  intestate 
property.  The  presbyteries  of  Mattoon  and 
Springfield,  of  the  Presbyterian  Church  of 
Illinois,  and  the  Attorney  General  In  the 
name  of  the  people,  have  prosecuted  an  ap- 
peal to  this  court,  and  have  assigned  errors 
calling  In  question  the  correctness  of  the 
said  decree,  and  the  appellees  have  assign- 
ed cross-errors. 

Mills  Bros,  and  S.  S.  Anderson  (W.  EL 
Stead,  Atty.  Gen.,  of  counsel),  for  appellants. 
James  M.  Taylor,  Leslie  J.  Taylor,  and  Ho- 
gan  &  Wallace,  for  appellees. 

HAND,  C.  J.  (after  stating  the  facts  as 
above).  The  appellees  have  assigned  as  cross- 
errors  that  the  trial  court  Improperly  de- 
clined to  submit  the  question  to  a  jury  wheth- 
er said  Instruments  purportidg  to  be  a  will 
and  codicil  were  the  last  will  and  testament 
of  Philip  B.  Kemmerer,  deceased,  and  in 
holding  that  said  instruments  were  duly 
proven  as  the  last  will  and  testament  of 
Philip  B.  Kemmerer,  deceased. 

The  original  bill  was  filed  by  the  executrix 
to  obtain  a  construction  of  the  provisions  of 
said  will,  and  the  cross-blll,  in  so  far  as  it  at- 
tempted to  impeach  the  Judgment  of  the 
county  court  of  Christian  county  in  admitting 
said  instruments  to  probate  as  the  last  will 
and  testament  of  Philip  B.  Kemmerer,  de- 
ceased, was  a  collateral  attack  upon  the  judg- 
ment of  said  county  court.  The  Jurisdiction 
of  courts  of  equity  to  entertain  bills  to  con- 
test wills  is  exclusively  derived  from  stat- 
ute, and  such  Jurisdiction  can  only  be  exer- 
cised in  the  mode  and  within  the  limits  pre- 
scribed by  statute.  Luther  v.  Luther,  122 
111.  558,  13  N.  E.  166;  Jele  v.  Lemberger, 
163  111.  338,  45  N.  E.  279;  Calkins  v.  Calkins, 
229  IlL  68,  82  M.  E.  242.    The  Judgments  of 


the  county  courts  of  this  state  in  admitting 
wills  to  probate,  where  the  courts  had  Juris- 
diction of  the  subject-matter,  are  conclusive 
until  set  aside  upon  appeal  or  by  proceeding 
under  the  provisions  of  section  7.  c.  148. 
Kurd's  Rev.  St.  1905,  entlOed  "Wills."  The 
cross-blll,  in  so  far,  therefore,  as  it  attempt- 
ed to  call  In  question  the  action  of  the  county 
court  of  Christian  county  in  admitting  said 
Instrument  to  probate  as  the  last  will  and 
testament  of  Philip  B.  Kemmerer,  deceased, 
was  not  germane  to  the  original  bill,  and  the 
court  did  not  err  In  declining  to  submit  the 
question  of  the  execution  of  said  instruments 
to  a  Jury,  or  in  holding  the  said  Instruments 
were  duly  established  as  the  last  will  and 
testament  of  Philip  B.  Kemmerer,  deceased. 

The  instruments  purporting  to  be  the  last 
will,  and  a  codicil  thereto,  of  Philip  B.  Kem- 
merer, deceased,  are  inartificial  ly  drawn. 
We  think,  however,  the  intention  of  the  tes- 
tator is  clearly  expressed  therein.  The  will 
provides  that  the  testator's  debts  and  funeral 
expenses  shall  l>e  paid ;  that  his  widow  shall 
have  his  house  and  three  lots  on  Oak  street, 
his  household  goods  and  library,  and  $200 
per  annum  for  her  support  as  long  as  she 
remains  his  widow,  and  in  case  he  shall 
leave  him  surviving  no  child  or  children  or 
the  descendants  thereof,  or  In  case  he  should 
leave  a  child  or  children  him  surviving  and 
said  child  or  children  should  die  childless, 
then  the  will  provides  all  his  "personal  and 
real  estate  shall  be  used  for  an  orphans' 
home  •  •  •  for  the  friendless  poor  of 
all  denominations.  This  home  shall  (be)  con- 
trolled by  the  Presbyterian  churches  of  cen- 
tral Illinois."  Direction  is  given  as  to  the 
tract  of  land  upon  which  the  orphanage  shall 
be  erected,  and  that  certain  real  estate  be 
sold  to  obtain  funds  with  which  to  erect  said 
orphanage,  to  pay  debts,  etc.  The  codicil 
provides  that  bis  wife  shall  receive  $1,000 
and  his  household  and  chattel  property,  and 
that  certain  real  estate  shall  be  sold,  and 
that  the  income  of  the  residue  of  his  estate 
shall  be  used  for  the  support  of  the  orphan- 
age provided  for  in  the  will  to  be  erected, 
and  names  his  wife  as  executrix  without 
bond,  and  provides  she  shall  have  $1,000  for 
her  labor  as  such,  and  that  she  "shall  have 
full  power  to  execute  this  my  last  will  and 
testament." 

That  "an  orphans'  home,"  "a  home  for  the 
friendless  and  orphan  poor,"  "an  orphans' 
home  for  the  friendless  poor  of  all  denomina- 
tions," is  a  charity  or  charitable  use  within 
the  meaning  of  the  law  and  falls  within  the 
general  Intent  and  scope  of  the  statute  of  43 
Eliz.  c.  4,  as  defined  by  the  courts  (Jackson 
V.  Phillips,  14  Allen  [Mass.]  530;  Crerar  v. 
Williams.  145  111.  625,  34  N.  E.  4C7,  21  L.  R. 
A.  4r>4  ;  Welch  v.  Caldwell,  226  III.  488,  80  N. 
E.  1014),  we  think  is  too  plain  for  argument 
In  Heuser  v.  Harris,  42  III.  425,  a  bequest 
to  be  used  for  school  purposes,  also  a  bequest 
to  be  used  for  the  benefit  of  the  poor  of 
Madison  county,  were  sustained  by  this  court 
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as  charitable  beqtiests;'  and  In  Holden  t. 
Board  of  CommlaBloners  of  Cook  Ckinnty,  87 
IIL  275,  a  devise  In  trust  for  the  benefit  of 
an.  Insane  asylum  to  be  organized,  located, 
and  established  in  tbe  northern  part  of  Il- 
linois, under '  and  by  virtue  of  some  state  or 
municipal  authority;  and  In  Preachers'  Aid 
Society  T.  Englanit  106  111.  125,  a  conveyance 
of  land  in  trust  for  the  Preachers'  Aid  So- 
ciety of  the  Illinois  Conference  of  the  Metho- 
dist Episcopal  Church,  and  for  the  widows 
and  orphans  of  snch  preachers  as  might  be 
dead;  and  In  Hunt  v.  Fowler,  121  111.  269, 
12  N.  E.  331,  17  N.  E.  491,  a  bequest  of  In- 
come to  be  distributed  annually  among  the 
worthy  poor  of  the  city  of  La  Salle  In  such 
manner  as  a  court  of  chancery  might  direct ; 
and  In  GuUfoU  t.  Arthur,  158  111.  600,  41 
N.  E.  1009,  a  conveyance  of  real  estate  In 
trost  for  tbe  widows  and  home  and  school 
for  orphans  of  deceased  members  of  the 
Brotherhood  of  Locomotive  Engineers;  and 
In  Grand  Prairie  Seminary  v.  Morgan,  171 
ni.  444,  49  N.  E.  516,  a  bequest  for  the  pur- 
pose of  educating  boys  who  reside  In  the 
state  of  Illinois,  between  tbe  ages  of  12  and 
18  years  and  who  are  unable  to  educate  them- 
selves ;  and  in  Trafton  v.  Black,  187  111.  36, 
S8  N.  E.  292,  a  bequest  to  the  testator's  ex- 
ecutor in  trust  for  the  purpose  of  erecting 
church  buildings  within  certain  prescribed  ter- 
ritory for  certain  named  denominations ;  and 
In  Welch  v.  Caldwell,  supra,  a  bequest  for 
charitable  purposes,  the  McDonough  County 
Holiness  Association  to  receive  a  portion  of 
said  bequest — were  each  sustained  by  this 
court  as  a  charity. 

It  is,  however,  urged  that  the  gift  for  char- 
ity in  this  case  cannot  be  sustained,  as  It  is  said 
there  Is  no  trustee  appointed  to  administer 
the  trust  The  testator  appointed  his  wife, 
Sarah  A.  Kemmerer,  his  executrix,  and  pro- 
vided that  she  "shall  have  full  power  to  ex- 
ecute this  my  last  will."  We  think  it  clear 
that  duties  are  conferred  upon  Sarah  A.  Kem- 
merer by  the  last  will  and  testament  of  Philip 
B.  Kemmerer,  deceased,  which  belong  to  a  trus- 
tee. Land  is  to  be  sold  to  produce  a  fund  with 
which  to  erect  an  orphanage;  land  Is  to  be 
rented  with  which  to  produce  a  fund  with  which 
to  support  the  orphanage  when  erected,  and 
the  orphanage  is  to  be  erected ;  and  tbe  law  Is 
well  settled  that  where  an  executor  or  execu- 
trix is  charged  with  duties  which  do  not  prop- 
erly belong  to  them  as  such,  but  to  a  trustee, 
snch  executor  or  executrix  will  be  held  to  be 
a  trustee.  The  duties  hereinbefore  referred 
to  pertain  to  those  of  a  trustee,  and  are 
included  and  are  contained  within  the  powers 
conferred  upon  the  executrix  "to  execute  this 
my  last  will."  In  Welch  v.  Caldwell,  supra, 
the  testator  created  a  trust  for  charitable  pur- 
poses, and  named  his  wife  as  executrix.  He 
charged  his  wife  with  duties  properly  belong- 
ing to  a  trustee,  although  he  did  not  designate 
her  as  trustee,  and  It  was  held  that  the  trust 
was  not  defeated  by  reason  of  the  fact  that 
tbe  testator  failed  to  designate  bis  wife,  In 


express  terms,  as  tmstee  of  the  funds  set 
aside  for  charitable  purposes.  We  think  tbe 
trust  for  charity  created  by  Philip  B.  Kem- 
merer, deceased,  is  not  void  by  reason  of  the 
failure  of  the  testator  to  appoint  a  trustee  to 
execute  the  trust  In  express  terms,  and  that 
Sarah  A.  Kemmerer,  although  named  only  as 
executrix,  has  the  power  conferred  upon  her, 
as  trustee,  to  execute  and  carry  Into  effect  the 
provisions  of  said  will  In  so  far  as  it  Is  neces- 
sary to  obtain  the  funds  with  which  to  erect 
and  stipport  said  orphanage,  and  that  In  case 
Sarah  A.  Kemmerer  should  fall  or  refuse  to 
act,  or  should  die,  a  court  of  chancery  would 
not  permit  the  trust  for  charitable  purjwses 
created  by  Philip  B.  Kemmerer,  deceased,  by 
his  last  will  and  testament,  to  fall  .for  want  of 
a  trustee,  but  that  such  court  would  appoint 
a  trustee  to  act  in  her  stead.  Hoelter  v. 
Clogan,  171  111.  462,  49  N.  E.  527,  40  L.  R.  A. 
730,  63  Am.  St.  Bep.  241 ;  Welch  v.  Caldwell, 
supra. 

In  creating  a  trust  the  testator  need  not 
employ  the  words  "trust"  or  "trustee."  If  he 
has  named  a  person  In  his  will  and  has  di- 
rected him  to  carry  out  all  or  a  iwrtlon  of  the 
provisions  which  have  been  made  for  the  bene- 
fit of  others  therein,  tbe  person  thus  named 
will  be  held  to  be  a  tmstee,  and  If  he  cannot 
carry  out  ther  provisions  of  the  will  except  the 
legal  title  to  the  property  be  held  to  be  in 
him  as  tmstee,  then  he  will  be  held,  by  Im- 
plication, to  hold  tbe  legal  title  to  tbe  prop- 
erty which  he  Is  directed  to  convey.  2  Under- 
bill on  Wills,  J  781;  1  Perry  on  Trusts,  S 
262;  2  Pomeroy-s  Bq.  Jur.  (2d  Ed.)  i  1011; 
Hale  V.  Hale,  125  111.390,  17  N.  B.  470;  Olcott 
V.  Tope,  213  111.  124,  72  N.  E.  751. 

The  further  contention  Is  made  that  the 
trust  attempted  to  be  created  by  the  last  will 
and  testament  of  Philip  B.  Kemmerer,  de- 
ceased, is  so  uncertain  and  Indefinite  that  It 
cannot  be  executed.  There  Is  no  uncertainty 
or  indeflnlteness  as  to  tbe  subject-matter  of 
the  trust,  as  all  the  property  of  which  Philip 
B.  Kemmerer  died  seised,  remaining  after 
his  debts  and  funeral  expenses  have  been  paid 
and  his  widow's  rights  under  the  law  have 
been  satisfied,  she  having  declined  to  take  un- 
der the  will  and  elected  to  take  under  the  law. 
Is  devoted  to  the  charitable  purposes  specified 
In  said  last  will  and  testament  of  Philip  B. 
Kemmerer,  deceased.  Neither  Is  there  any 
uncertainty  or  any  indefiniteness  as  to  the 
object  of  tbe  charity,  as  the  property  of  the 
testator  set  aside  for  charity  Is  to  be  used  In 
the  erection  and  maintenance  of  an  orphans' 
home,  and  there  is  a  trustee  named  to  convert 
so  much  of  the  property  of  the  testator'  into 
money  as  may  be  necessary  for  the  purpose  of 
erecting  the  orphans'  home,  and  the  trustee  Is 
authorized  to  rent  the  balance  of  the  land  to 
the  end  that  an  income  may  be  produced  from 
which  the  orphans'  home,  when  erected,  can 
be  maintained.  The  only  Indefinite  and  un- 
certain matter  connected  with  the  trust  is, 
who  are  tbe  beneficiaries  of  the  trust  which 
has  been  created  by  the  testator?    It  Is  am 
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essential  feature  of  charitable  tmsts  that  the 
beneficiaries  are  uncertain.  Mr.  Justice  Gray, 
In  the  c^se  of  Jackson  t.  Phillips,  supra,  on 
page  656  of  14  Allen,  defined  a  charity  as  fol- 
lows: "A  charity,  io  the  legal  sense,  may  be 
more  fully  defined  as  a  gift,  to  be  applied  con- 
sistently with  existing  laws,  for  the  benefit  of 
an  Indefinite  number  of  persons,  either  by 
bringing  their  minds  or  hearts  under  the  in- 
fluence of  education  or  religion,  by  reliering 
their  bodies  from  disease,  suflfering,  or  con- 
straint, by  assisting  them  to  establish  -them- 
selves  In  life,  or  by  erecting  or  maintaining 
public  buildings  or  works  or  otherwise  lessen- 
ing the  burdens  of  gOTernment.  It  la  Immate- 
rial whether  the  purpose  is  called  charitable 
In  the  gift  itself,  if  It  is  so  described  as  to 
show  that  It  is  charitable  in  its  nature."  See 
Crerar  v.  Williams,  supra. 

The  will  of  Philip  B.  Kemmerer  provides 
that  an  "orphans'  home,"  which  is  the  object 
of  the  trust,  is  to  be  erected  and  supported 
"for  the  friendless  poor  of  all  denominations." 
The  beneficiaries  of  the  trust  are  therefore 
the  orphan  friendless  poor  of  all  denomina- 
tions, and  constitute  an  indefinite  number  of 
persons,  and  the  important  question  to  be 
determined  is,  is  such  class  so  Indefinite  and 
uncertain  that  the  trust  for  charity  created  by 
the  testator  must  fall  for  want  of  benefi- 
ciaries to  enjoy  the  same?  An  examination 
of  the  cases  heretofore  cited  will  readily 
satisfy  the  mind  of  any  discerning  man  that 
this  court  from  its  early  history  has  uniform- 
ly dealt  with  the  greatest  liberality  with 
charitable  trusts,  and  that  much  uncertainty 
or  indeflniteness  as  to  beneficiaries  is  per- 
mitted under  the  law  of  this  state;  and  it 
has  been  repeatedly  held  that  a  charitable 
trust  will  not  be  held  to  fail  on  account  of  any 
uncertainty  as  to  the  persons  to  whom  it  is  to 
be  applied,  if  there  be  some  one  appointed  to 
malce  a  selection  and  thereby  render  certain 
the  beneficiaries  who  are  to  enjoy  the  testa- 
tor's bounty.  This  doctrine  proceeds  upon  the 
ground  that  that  will  be  r^arded  as  certain 
which  can  be  rendered  certain.  Welch  v.  Cald- 
well, supra,  and  cases  cited.  This  will  pro- 
vides this  home  "shall  (be)  controlled  by  the 
Presbyterian  churches  of  central  Illinois." 
We  have,  therefore,  here  designated,  in  ex- 
press terms,  the  church  organization  which  Is 
to  control  and  manage  this  orphans'  home 
when  it  Is  completed,  and  that  control  Is  un- 
limited except  in  this:  that  it  is  created  for 
the  orphan  friendless  poor  of  all  denomina- 
tions. 

It  Is  urged,  however,  that  the  Presbyterian 
churches  of  central  Illinois,  as  such,  have 
no  corporate  existence,  and  that  they  cannot 
(or  that  reason  select  the  beneficiaries  who 
are  to  enjoy  the  benefit  of  the  trust  created 
(or  charitable  purposes.  This  contention  pro- 
ceeds upon  the  hypothesis  that  the  designa- 
tion, "the  orphan  friendless  poor  of  all  de- 
nominations," Is  a  too  general  and  indefinite 
designation  of  the  persons  who  are  to  en- 
Joy  the  benefit  of  the  testator's  bounty.    In 


Grand  Prairie  Seminary  t.  Morgan,  supra, 
the  beneficiaries  were  boys  who  resided  in  the 
state  of  Illinois,  between  the  ages  of  12  and 
18  years,  and  who  were  unable  to  educate 
themselves,  and  such  designation  of  the  bene- 
ficiaries of  the  charity  was  held  sufficient 
If  the  designation  of  the  beneficiaries  was 
sufficient  in  that  case,  we  ho  not  see  why  the 
designation  of  the  beneficiaries  in  this  case 
is  not  sufficient 

If,  however,  it  be  conceded  that  the  desig- 
nation, "the  orphan  friendless  poor  of  all  de- 
nominations," is  too  general  and  uncertain  a 
designation  of  the  beneficiaries,  we  are  of 
the  opinion  that  there  is  found  in  this  will  a 
legally  constituted  body  that  may  determine 
the  beneficiaries  who  are  to  enjoy  the  bounty 
of  this  testator.  The  parties  stipulated  at 
the  hearing  that  the  Presbyterian  Synod  of 
Illinois  consisted  of  11  presbyteries,  and  that 
the  Presbyterian  Church  of  Assumption,  111., 
of  which  I>hilip  B.  Kemmerer  was  a  member. 
Is  within  the  boundaries  of  the  presbytery 
of  Mattoon ;  that  the  session  of  the  Presbyte- 
rian churches  consists  of  elders  elected  by 
the  members,  and  the  pastor  in  charge,  and 
that  the  sessions  and  representatives  from 
these  sessions  within  a  given  territory  repre- 
sent and  constitute  the  presbytery  of  that 
territory,  and  from  a  map  in  this  record  it 
appears  that  the  presbyteries  of  Mattoon  and 
Springfield  are  formed  from  contiguous  ter- 
ritory and  are  situated  geographically  near 
the  center  of  the  state.  We  doubt  not  the  tes- 
tator. In  providing  that  the  orphans'  home 
which  the  will  directed  should  be  erected,  and 
maintained  should  be  controlled  by  the  Pres- 
byterian churches  of  central  Illinois,  meant 
to  provide  that  the  ruling  body  or  bodies  of 
the  church  in  central  Illinois  of  which  he  was 
a  member  should  have  control  of  said  or- 
phans' home  when  erected,  which  appear  to 
be  the  presbyteries  of  Mattoon  and  Spring- 
field, of  the  Presbyterian  Church  of  Illinois. 
The  testator  having  conferred  the  power  up- 
on these  ruling  bodies  In  the  church  to  which 
he  belonged  to  control  the  orphans'  home 
which  be  provided  by  his  will  should  be  erect- 
ed and  maintained,  we  think  it  clear  said 
bodies  have  ample  power  to  designate  the 
beneficiaries  who  are  to  enjoy  the  testator's 
bounty;  that  is,  to  determine  what  orphan 
friendless  poor  of  all  denominations  shall  be 
admitted  to  the  benefits  of  said  orphans' 
home.  We  also  think  it  clear  that  the  testa- 
tor Intended  that  his  wife,  whom  he  named 
as  executrix  of  his  will,  should  provide  the 
funds  with  which  to  erect  said  home ;  that  he 
intended  to  confer  upon  her  the  power  to  sell 
real  estate  if  such  sale  should  become  neces- 
sary in  order  to  obtain  such  funds;  and 
that  he  intended  to  confer  upon  her  power 
to  cause  said  orphans'  home  to  be  erected, 
and  that  she  should  rent  his  real  estate  and 
loan  the  personal  property,  and  from  such 
rents  and  income  provide  a  fund  for  the 
support  of  said  orphans'   home,   and  said 
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home,  when  erected,  shonld  be  controlled  by 
the  ruling  body  or  bodies  of  the  church  of 
which  be  was  a  member,  located  In  central 
Illinois,  and  that  the  persons  who  should  en- 
joy his  bounty  should  be  designated  by  the 
mllng  power  in  the  churcb  of  which  he  was 
a  member.  This  being  true,  the  trust  can  be 
maintained  and  carried  into  effect,  we  think, 
without  difiSculty. 

The  will  set  apart  certain  of  the  lands 
owned  by  the  testator,  located  near  Assump- 
tion, for  a  site  for  the  orphans'  home,  and 
provided  that  certain  other  lands  located  in 
that  vicinity  should  be  sold  to  provide  a  fund 
with  which  to  erect  the  orphans'  home.  The 
codicil  changed  the  location  somewhat,  and 
provided  that  certain  lands  belonging  to  the 
testator  located  in  Clay  county  should  be  sold 
to  raise  a  fund  with  which  to  erect  an  or- 
phans' home,  and  It  is  averred  in  the  bill 
that  the  Clay  county  lands  were  sold  by  the 
testator  in  his  lifetime,  and,  it  is  argued,  for 
that  reason  the  trust  cannot  be  carried  into 
effect  In  Grand  Prairie  Seminary  t.  Mor- 
gan, supra,  where  the  object  of  the  trust 
was  to  establish  a  school  for  the  purpose  of 
educating  boys  who  resided  In  the  state  of 
Illinois,  between  the  ages  of  12  and  18  years, 
and  who  are  unable  to  educate  themselves, 
on  page  449  of  171  III.,  page  517  of  49  N.  B., 
this  court  said:  "Appellant  contends  the  be- 
quest to  trustees  Is  void  for  uncertainty. 
The  bequest  in  this  case  is  one  for  charitable 
uses,,  and  is  within  the  letter  and  spirit 
of  the  statute  43  Eliz.  c.  4,  which  is  in  force 
In  this  state.  Heuser  v.  Harris,  42  III.  425. 
Story  says:  'Another  principle  equally  well 
established  is  that  if  the  l>equest  be  for  chari- 
ty, it  matters  not  how  uncertain  the  persons 
or  the  objects  may  be,  or  whether  the  per- 
sons who  are  to  take  are  in  esse  or  not,  or 
whether  the  l^atee  be  a  corporation  capable 
In  law  of  taking  or  not,  or  whether  the  be- 
quest can  be  carried  into  exact  execution 
or  not.  for  in  all  these  and  the  like  cases 
the  court  will  sustain  the  legacy  and  give  it 
effect  according  to  its  own  principles;  and, 
where  a  literal  execution  becomes  inexpedient 
or  impracticable,  the  court  will  execute  it  as 
nearly  as  It  can  according  to  the  original 
pntpose,  or  as  (as  the  technical  expression  Is) 
cy  pres.'  Story's  Eq.  Jur.  f  1169.  The  rule 
laid  down  by  Story  was  approved  by  this 
coort  in  Henser  v.  Harris,  supra,  and  later 
hi  Andrews  v.  Andrews,  110  III.  223." 

In  this  state  the  statute  of  43  EIlz.  c.  4, 
la  a  part  of  the  common  law  (Heuser  v.  Har- 
ris, supra :  Andrews  v.  Andrews,  110  III.  223), 
and  the  eCTorts  of  the  courts  of  this  state 
have  always  been  to  sustain  a  gift  for  chari- 
ty if  It  can  be  done,  and  while  the  courts 
of  this  state  do  not  assume  to  exercise  the 
prerogative  powers  which  the  courts  of  Eng- 
land have  at  times  exercised,  if  a  trust  for 
charity  is  sufficiently  certain  to  enable  the 
conrts.  In  the  exercise  of  their  ordinary  chan- 
coy  powers,  to  carry  out  the  donor's  chari- 


table intent,  they  wfll  not  allow  the  trust 
to  fail  (Welch  v.  Caldwell,  supra);  and  the 
fact  that  the  fund  will  be  depleted  one-half  . 
by  reason  of  the  fact  that  the  widow  has 
taken  under  the  law,  and  not  under  the  will, 
will  not  defeat  the  trust  (Oilman  v.  Hamil- 
ton, 16  m.  225),  as  other  means  may  be  do- 
nated towards  the  erection  and  maintenance 
of  said  orphans'  home,  and  the  testator's  ob- 
ject thereby  fully  accomplished.  It  was  said  * 
by  the  court  in  the  Gilman  Case,  on  page 
229  of  16  III.:  "Very  few  donations  of  this 
kind  are  alone  sufficient  to  accomplish  fully 
the  designs  and  objects  of  the  benevolent 
Should  all  donations  be  tested  by  a  rule  of 
sufficiency  in  themselves,  there  would  be  but 
few  that  might  not  be  diverted  from  the 
original  purpose  to  some  other  as  near  like 
it  as  could  be  readily  found,  and  especially 
would  this  be  true  of  the  foundation  or  first 
donation  beginnings.  We  have  but  few  edu- 
cational institutions,  however  well  endowed 
at  this  day,  whose  earliest  donations  might 
not  have  been  diverted  for  the  same  reasons." 

As. we  understand  this  record,  there  are 
ample  funds  in  the  hands  of  the  executrix  to 
erect  the  orphans'  home  provided  for  in  the 
will,  so  that  no  sale  of  real  estate  will  be 
necessary  for  that  purpose.  If,  however,  a 
sale  should  be  necessary,  the  widow  dearly 
has  the  power,  under  the  terms  of  the  will, 
conferred  upon  her  by  implication,  to  make 
such  sale.  The  will  speaks  only  from  the 
death  of  the  testator,  and  if,  at  the  time  of 
his  death,  he  did  not  own  the  real  estate  des- 
ignated in  the  codicil  as  the  site  upon  which 
he  desired  the  orphans'  home  should  be  erect- 
ed, the  orphans'  home  might  properly  be  erect- 
ed upon  the  site  designated  in  the  will,  which 
we  understand  from  the  record  he  did  own 
at  the  time  of  his  death.  In  any  event,  the 
site  Is  not  very  material.  The  charl^  or 
charitable  use  Impressed  upon  the  estate  is 
the  Important  thing,  and  the  trust  should  be 
so  administered  as  to  carry  out  as  nearly  as 
possible,  the  intention  of  the  testator  as  ex- 
pressed in  his  last  will  and  testament  as 
admitted  to  probate. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  remanded  to  that  court 
with  directions  to  enter  a  decree  in  accord- 
ance with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions, 


(233  III.  320) 
WINNARD  et  al.  t.  CLINTON. 
(Supreme  Court  of  Illmois.    Feb.  20,  1908. 
Rehearing  Denied  April  9,  1908.) 

1.   .\PPEAI.    —    KSTOPPEL    —    QUESnoNB    NOT 

Raised  Bfxow. 

Where,  on  a  bill  to  diitsolve  a  partnership 
and  for  an  accounting,  defendant  on  a  cross- 
bill, obtained  a  decree  by  default  dissolvinR  the 
partDprsfaip  and  requiring  complainant  to  pay 
defendant  a  specified  sum,  and  later,  complain- 
ant having  answered,  the  court,  with  defend- 
ant's consent,  and  witbont  money  being  paid, 
entered  satisfaction  of  the  part  of  the  decree  re- 
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quirine  nayment,  and  both  parties  thereafter 
proceeded  to  take  testimony  and  haye  the  ac- 
count stated  on  the  theory  that  the  order  entei^ 
ing  satisfaction  was  in  effect  an  order  vacating 
that  part  of  the  decree,  defendant  may  not  as- 
sert on  appeal  from  a  decree  for  complainant 
that  the  decree  on  the  cross-bill  was  a  final  ad- 
judication as  to  the  dissolution  and  the  account- 
ing. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3611.] 

2.  Paktnebship  —  AccouNTiNO  —  Detebioba- 

TION   OF  PBOPEBTT. 

Where  a  partnership  agreement  provided 
that  defendant  should  receive  one-half  of  the 
proQts  for  the  use  of  realty  and  personalty,  and 
that  he  would  at  a  future  time  sell  a  one-half 
interest  therein  to  complainant,  the  other  part- 
ner, on  a  bill  for  an  accounting,  depreciation 
in  the  personalty's  value  was  not  a  proper 
charge  aerainst  the  partnership,  no  default  by 
complainant  respecting  her  agreement  to  pur- 
chase being  shown. 

3.  SAsn:— Auditing  Expense. 

On  a  bill  for  a  partnership  accounting  ex- 
pense incurred  by  one  partner  in  having  the 
books  audited  is  not  a  proper  charge  against  the 
partnership,  where  the  auditing  was  done  for  the 
first  partner's  benefit  and  not  the  firm's,  and  the 
other  partner  objected  on  learning  the  audit 
company's  engagement. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  G.  A.  Carpenter,  Judge. 

Blli  of  Nettle  J.  WInnard  against  William 
H.  Clinton,  wbo  filed  a  cross-bill  against 
complainant  and  another.  From  a  judgment 
of  the  Appellate  Court  for  the  First  District 
aflSrmIng  a  decree  for  complainant,  defendant 
appeals.    Affirmed. 

This  is  an  appeal  by  William  H.  Clinton 
from  a  Judgment  of  the  Appellate  Court  for 
the  First  District  which  affirmed  the  decree 
of  the  circuit  court  of  Cook  county  requiring 
appellant  to  pay  to  Netta  J.  Wlnuard,  one  of 
the  appellees,  who  will  be  herein  designated 
as  appellee,  the  sum  of  $593.35,  the  amount 
found  to  be  due  her  upon  a  bearing  in  that 
court  on  her  bill  for  dissolution  of  a  partner- 
ship between  herself  and  appellant  and  for 
an  accounting. 

Appellant  and  appellee  were  partners  in 
the  livery  business  In  the  city  of  Chicago. 
By  their  partnership  agreement  each  was  to 
receive  one-half  of  the  profits  arising  from  the 
business.  Appellant  was  to  contribute  to 
the  partnership  the  use  of  certain  real  estate 
owned  and  to  be  Improved  by  him  and  the 
use  of  certain  personal  property  to  be  pur- 
chased by  him,  all  of  which  was  to  cost  not 
to  exceed  $12,000.  Appellee  was  to  employ 
H.  Ellis  WInnard.  her  husband,  who  was  to 
devote  his  whole  time  and  attention  to  the 
management  of  said  business,  and  was  to  be 
paid  for  his  services  by  her.  The  parties  to 
the  contract  were  not  to  devote  their  personal 
services  to  the  business.  Tliey  were  to  bear 
equally  the  losses  and  expenses  of  the  enter- 
prise, except  the  salary  of  H.  Ellis  WInnard. 
An  account  was  to  be  taken,  and  an  adjust- 
ment of  the  undivided  profits  made  on  .Janu- 
ary Ist  of  each  year.    The  contract  also  pro- 


vided that  as  soon  as  the  cost  of  the  real  es- 
tate and  the  Improvements  to  be  placed  there- 
on by  appellant  had  been  ascertained,  and  the 
cost  of  said  personal  property  to  be  furnish- 
ed by  him  bad  been  determined,  he  would 
sell  a  one-half  interest  in  all  of  said  property 
to  appellee  at  one-half  the  cost  price  of  the 
whole,  and  provided  that  appellee  should  pay 
appellant  for  the  same  within  five  years,  pay- 
ing in  the  meantime  at  least  $200  a  year  on 
the  personal  property  so  purchased,  and  not 
less  than  $300  a  year  on  the  real  estate.  The 
indebtedness  to  appellant  for  purchase  money 
was  to  be  evidenced  by  promissory  notes  sign- 
ed by  appellee  and  her  husband. 

After  the  business  had  been  conducted  for 
a  period  of  about  15  months,  and  before  any 
of  the  property  mentioned  in  the  contract 
had  been  conveyed  or  transferred  to  appel- 
lee, and  before  she  had  paid  anything  or  giv- 
en any  promissory  note  on  account  thereof, 
appellee,  on  September  8,  1903,  filed  her  bill 
in  the  circuit  court  of  Cook  county  against 
the  appellant,  alleging  that  said  partnership 
was  the  owner  of  a  large  amount  of  personal 
property  used  in  and  about  the  said  business ; 
that  appellant  had  received  $500  more  than 
his  share  of  the  profits  arising  from  said 
business,  and  refused  to  account  for  the 
same;  and  that  there  had  been  a  disagree- 
ment between  said  partners  as  to  the  manner 
of  conducting  said  business.  The  bill  prayed 
for  the  appointment  of  a  receiver,  an  account- 
ing, and  a.  dissolution  of  the  partnership. 

To  the  bill  an  answer  was  filed  by  appel- 
lant on  September  4,  1903,  which  denied  that 
he  had  received  more  than  his  share  of  the 
profits  of  said  business,  and  denied  that  said 
partnership  was  the  owner  of  a  large  amount 
of  personal  property ;  alleged  that  he  was  the 
owner  of  said  personal  property,  consisting 
of  horses,  harness,  etc.,  and  that  said  prop- 
erty had  been  purchased  by  him  at  a  cost  of 
$4,500 ;  that  about  six  days  before  the  filing 
of  the  bill  he,  with  appellee,  selected  two 
appraisers,  who  had  appraised  the  personal 
property  and  fixed  Its  value  at  $2,970.65 ;  that 
said  property  had  deteriorated  In  value  since 
it  was  purchased  by  him  and  placed  In  said 
business,  and  that  such  deterioration,  if  set 
ofT  against  the  gross  profits,  would  make  a 
loss  in  said  business,  and  upon  that  basis  ap- 
pellee had  received  $1,001.52  more  than  her 
proportion  of  the  profits;  that  she  had  not 
purchased  a  one-half  Interest  In  the  real  and 
personal  property  In  accordance  with  the 
terms  of  their  contract;  and  that  more  than 
one  year  had  elapsed  since  the  first  payments 
should  have  been  made  on  account  of  appel- 
lee's agreement  to  purchase,  and  no  payment 
had  been  made  by  her. 

On  the  day  following  the  filing  of  the  an- 
swer .ippellant  filed  a  cross-bill,  making  ap- 
pellee and  H.  Ellis  WInnard  defendants,  set- 
ting out  substantially  the  same  t&cta  as  alleg- 
ed In  his  answer;  praying  for  an  injunction 
restraining  the  defendants  from  applying  any 
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of  the  partnership  fnnds  to  their  own  nse, 
and  from  receiving  or  collecting  any  of  the 
partnership  debts.  A  sammous  was  served 
on  H.  Ellis  Wlnnard,  and  neither  he  nor  ap- 
pellee having  answered  within  the  time  fixed 
by  the  coart,  they  were  defaulted  on  Septem- 
ber 23,  1903.  The  court  then  found  the  alle- 
gations of  the  croes-bUI  to  be  true,  and  enter- 
ed a  decree  dissolving  the  partnership,  find- 
ing that  the  appellant  was  the  owner  of  all 
the  unpaid  accounts  and  property  theretofore 
used  In  said  partnership,  and  requiring  ap- 
pellee to  pay  to  appellant  the  sum  of 
$1,001.52,  with  interest,  within'  10  days  from 
date.  On  the  following  day  an  answer  was 
filed  by  appellee  to  the  cross-bill  without 
leave,  denying  that  any  money  was  due  ap- 
pellant. Further  proceedings  on  the  decree 
were  stayed  by  orders  of  the  court  entered 
at  various  times,  and  on  December  7,  1903, 
appellee  filed  her  motion  to  set  aside  the  de- 
cree of  September  23d,  to  dismiss  the  cross- 
bill for  want  of  equity,  and  to  refer  the  cause 
to  a  master  in  chancery  to  take  proofs  and 
make  r^wrt  On  February  9,  1904,  the 
court  overruled  the  motion  to  set  aside  the 
decree,  but  with  the  consent  of  appellant, 
and  without  any  money  having  been  paid  to 
him.  entered  an  order  satisfying  the  portion 
of  the  decree  which  adjudged  Mrs.  Wlnnard 
to  pay  $1,001.52  to  appellant.  On  March  1, 
1904,  replications  having  been  filed,  an  order 
was  entered  referring  the  cause  to  the  master 
to  take  an  account  of  the  partnership  deal- 
ing up  to  September  23.  1903.  During  the 
existence  of  the  partnership  up  to  that  time 
the  personal  property  placed  In  the  business 
by  the  appellant  had  depreciated  In  value  to 
tbe  amount  of  $2,652.25,  horses  had  died  valu- 
ed at  $215,  and  appellant  at  his  own  instance 
expended  tbe  sum  of  $250  to  have  the  books 
of  the  partnership  posted  and  audited.  The 
master  fonnd  that  these  three  items  were  not 
propa  charges  to  be  made  against  the  firm 
and  that  there  was  due  from  appellant  to  ap- 
pellee the  sum  of  $593.35.  It  was  admitted 
by  Mrs.  Wlnnard  before  the  master  that  the 
appellant  was  the  owner  of  all  tbe  personal 
property  used  in  the  business.  Objections  to 
the  master's  report  were  overruled  and  or- 
dered to  stand  as  exceptions,  which,  upon  a 
hearing  before  the  chancellor,  wereoverruled. 
A  decree  was  then  entered  confirming  the 
report  of  the  master. 

It  is  contended  by  appellant  (1)  the  court 
erred  In  not  holding  that  the  decree  of  Sep- 
tember 23,  1903,  was  a  final  adjudication!  of 
the  case ;  (2)  the  court  erred  in  finding  that 
the  amount  of  the  deterioration  of  the  prop- 
erty, the  loss  by  death  of  horses,  and  the 
amount  expended  in  posting  and  auditing  the 
books  were  not  proper  charges  against  the 
partnership;  (3)  the  court  erred  In  entering 
the  decree  in  favor  of  the  appellee,  and  in 
not  entering  a  decree  for  the  sum  of  $886.49 
In  favor  of  appellant.  The  manner  In  which 
appellant  arrives  at  the  amount  last  stated 


is  not  clear.  Computation  Indicates  tliat  if 
bis  claims  be  allowed  the  decree  In  his  favor 
should  t>e  for  an  amount  in  excess  of  $900. 

A.  D.  Gash,  for  appellant  Currey  &  Al- 
len and  Michael  D.  Dolan,  for  appellees. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  It  Is  first  contended  that  the  decree 
rendered  upon  the  cross-bill  under  date  of 
September  23,  1903,  was  a  final  adjudication 
as  to  tbe  dissolution  of  the  partnership  and 
as  to  the  accounting  between  the  partners. 
This  defense  was  not  made  in  tbe  circuit 
court  The  parties  there  evidently  regarded 
the  order  of  February  9, 1904,  which  satisfied 
the  decree  upon  tbe  cross-bill  in  so  far  as 
that  decree  purported  to  fix  the  amount  due 
from  one  of  the  partners  to  the  other  upon 
the  accounting,  as.  In  effect,  an  order  vacat- 
ing ttiat  part  of  that  decree.  Both  thereafter 
proceeded  to  take  testimony  and  liave  the 
account  stated  on  that  theory.  Appellant 
will  not  now  be  permitted  to  take  an  Incon- 
sistent position.  Gehrke  v.  Gehrke,  190  III. 
166,  60  N.  E.  59,  and  cases  cited. 

During  the  continuance  of  the  partnership 
the  personal  property  used  depreciated  to  the 
amount  of  $2,652.25,  and  horses  to  the  value 
of  $215  were  lost  by  death,  making  an  ag- 
gregate loss  of  $2,867.25.  Appellant  contends 
that  this  should  be  regarded  as  a  partnership 
loss,  that  as  all  the  personal  property  belong- 
ed to  blm  appellee  should  be  held  liable  for 
one-half  of  this  amount  and  that  the  result 
of  holding  that  this  Is  not  a  partnership  loss 
will  be  to  permit  appellee  to  share  in  tlie 
profits  of  the  enterprise  and  compel  appellant 
to  suffer  all  the  losses;  and  authorities  are 
cited  to  show  that  this  may  not  lawfully  be 
done.  This  case,  so  far  as  this  question  Is 
concerned,  turns,-  not  upon  the  general  rule 
relied  upon  by  appellant  but  upon  th^  pro- 
vTsions  of  the  contract  Itself,  which  recites 
that  "said  real  estate  and  personal  property 
to  be  used  by  said  firm  for  one-half  of  tbe 
profits  of  said  business  going  to  said  Clinton, 
as  hereinafter  specified,  *  •  •  and  said 
Clinton  is  to  receive  all  of  one-half  of  the 
profits  in  said  business  as  compensation  for 
tbe  use  of  said  real  estate  and  personal  prop- 
erty aforesaid."  We  think.  In  view  of  thifc 
language  quoted  from  the  contract  and  in 
view  of  tbe  fact  that  according  to  the  terms 
of  that  Instrument  appellee,  by  purchase  from 
ai^ellant,  was  to  become  the  owner  of  the 
one-half  of  the  personal  property  in  question, 
it  is  clear  that  tbe  parties  did  not  intend  to 
deduct  from  the  gross  profits  tbe  deprecia- 
tion In  the  value  of  the  personal  property 
used  In  the  business  In  ascertaining  the 
amount  of  the  net  profits.  Appellant  by  his 
contract  has  precluded  the  court  from  ap- 
plj'Ing  the  rule  upon  which  he  relies. 

No  attempt  Is  made  to  recover  any  dam- 
ages from  appellee  consequent  upon  tbe  fact 
that  the  purchase  which  she  lx>und  herself 
by  the  contract  to  make  was  not  consum- 
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mated,  nor  ban  appellant  soogbt  to  charge 
her  with  any  portion  of  the  purchase  money. 
In  fact,  It  Is  not  made  to  appear  by  the  evi- 
dence that  she  was  In  default  ao  far  as  the 
agreement  to  purchase  Is  concerned. 

Appellant  employed  an  audit  company  to 
examine  the  books  of  the  firm  and  make  a 
statement  of  the  account  '  He  paid  that  com- 
pany for  Its  serrlces  the  sum  of  $250,  and 
contends  that  this  should  be  regarded  as  an 
expenditure  on  account  of  the  firm  and  ap- 
pellee required  to  pay  the  one-half  thereof. 
Appellee  was  not  consulted  about  the  employ- 
ment of  this  company.  As  soon  as  she  learn- 
ed that  it  bad  been  engaged  she  objected. 
It  is  apparent  that  Clinton  was  having  the 
examination  made  for  bis  own  purposea,  and 
not  for  the  l)eneflt  of  the  firm.  Under  these 
circumstances  the  court  properly  refused  to 
charge  appellee  with  any  part  of  the  item. 

The  Judgment  of  the  Appellate  Ciourt  will 
be  alflrmed. 

Judgment  affirmed. 

(aa  m.  zsa) 
CITY  OF  ARCOLA  v.  WILKINSON. 
(Supreme  Court  of  Illinois.    Feb.  20.  1908.    Re- 
hearing Denied  April  9,  1908.) 

1.  lOTOZICATINO   tilQUOBS— GoNBTrrunoRAU- 
TY  or  OaniNANCBS— Penalties. 

Hard's  Rev.  St.  1005,  c.  24,  art  B.  I  1,  cl. 
46,  permits  cities  to  prohibit  rej^'late,  etc.,  tlie 
sale  of  intoxicating  liquor,  and  clause  00  there- 
of empowers  cities  to  pass  all  ordinances,  etc., 
necessary  to  make  effective  the  powers  granted, 
with  audi  penalties  as  the  city  council  may  deem 
proper,  provided  that  no  penalty  shall  exceed 
$200.  A  city  ordinance  provided  that  any  one 
selling,  etc.,  intoxicating  liqnor  should  be  fined 
$200  for  each  offense.  Const  art  2,  {  11,  re- 
quires all  penalties  to  be  proportioned  to  the 
nature  of  the  offense.  Held,  that  the  ordinance, 
by  imposinf;  in  all  cases  the  maximum  fine  per- 
mitted by  the  statdte,  did  not  violate  Const,  art 

2,  i  11,  the  determination  of  penalties  for  viola- 
tion of  city  ordinances  being  in  the  discretion 
of  the  city  council,  within  the  limits  of  its  au- 
thority under  the  statute. 

2.  Samb— Action  fob  Pewaltt— Dbfenses. 

Where,  In  an  action  for  a  penalty  under 
a  city  ordinance  making  any  one  who  sells,  gives 
away,  etc.,  by  himself  or  another,  either  as  prin- 
cipal or  servant,  intoxicating  liquor,  defendant 
was  charged  with  personally  sellmR  intoxicating 
liqnor.  be  could  not  attack  the  ordinance  on  the 

5 round  that  it  would  make  a  master  liable  for 
rink."!  given  away  by  his  servant,  or  on  other 
hypothetical  cases,  Bince  these  questions  were 
not  raised  by  the  record. 

8.  Appeal— Scope  ano  BIffeot  of  Objections. 
In  an  action  for  a  penalty  for  the  illegal 
sale  of  liquor,  where  the  admission  in  evidence 
of  a  city  ordinance  was  objected  to  at  the  trial 
on  the  eround  that  the  certificates  of  its  passage 
and  publication  were  defective,  its  admissibility 
may  not  be  attacked  on  appeal  on  the  Kronnd 
that  the  certificate  of  the  city  clerk  to  the  copy 
offered  In  evidence  did  not  bear  the  corporate 
seal,  such  defect  not  having  been  objected  to  at 
the  trial,  where  it  could  have  been  corrected. 
4.  INTOXTCATINO  LiQUORS  —  RBOULATIONS  — 
PBOHIBITOBV  ORDlNAN(f».  _ 

A  city  ordinance  providini?  that  whoever 
sells,  etc.,  IntoxicatinK  liquors,  etc.,  shall  be 
fined,  is' not  invalid  beoaiwe  it  does  not  express- 
ly prohibit  the  sale  of  intoxicating  liquor,  no 


one  having  the  right  to  sell  Intozteating  liqnor 
within  the  city  oniesa  authorised  by  the  city 

to  do  BO. 

Appeal  from  Circuit  Goart,  Donglaa  Coun- 
ty ;  Salon  Philbrlck,  Judge. 

Action  by  the  city  of  Areola  against  Maggie 
Wilkinson.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

Charles  N.  Dolson.  B.  L.  Walker,  and  H.  A. 
Neal,  for  appellant  Eckhart  &  Moore  and 
Edward  C.  &  James  Craig,  Jr.,  for  appellee. 

FARMER,  J.  This  was  an  action  of  debt 
brought  by  appellant  in  the  circuit  court  ot 
Douglas  county,  against  appellee,  to  recover 
penalties  provided  by  an  ordinance  of  appel- 
lant for  a  violation  thereof  by  selling  intoxi- 
cating liquors  within  the  corporate  limits  ot 
appellant.  The  ordinance  is  set  ont  in  hsec 
verba  in  the  first  count  of  the  declaration, 
and  so  much  of  it  as  is  necessary  to  be  caor 
Bidered  reads  as  follows: 

"Section  1.  Be  It  ordained  by  the  city  coun- 
cil of  the  city  of  Areola:  That  whoever  shall, 
by  himself  or  another,  either  aa  principal, 
clerk  or  servant,  directly  or  indirectly,  sell  or 
give  away  any  Intoxicating,  malt  vinous, 
mixed  or  fermented  liquors,  shall  upon  con- 
viction be  fined  two  hundred  ($200)  dollars 
for  each  offense. 

"Sec  2.  Any  shift  or  device  to  evade  section 
1  of  this  ordinance  shall  be  held  to  be  a  viola- 
tion of  said  section." 

All  the  counts  of  the  declaration  charge  ap- 
pellee with  the  violation  of  said  ordinance  by 
selling,  on  different  dates  named.  Intoxicating 
and  malt  Hquors  in  the  city  of  Areola,  where- 
by an  action  accrued  to  said  city  to  demand 
of  the  appellee  the  sum  of  $200  as  a  penalty 
for  such  violations.  Appellee  filed  the  gener- 
al issue.  A  Jury  was  Impaneled  and  sworn, 
and  the  trial  entered  upon.  One  witness  was 
sworn  and  testified  for  appellant  This  wit- 
ness testified  that  after  the  10th  day  of  July, 
1906,  and  before  the  80th  of  March,  1907,  he 
bought  whisky  from  appellee,  at  her  house 
In  the  city  of  Areola,  as  many  as  a  dozen 
times,  and  paid  her  10  and  15  cents  per  drink 
therefor. 

When  appellant  offered  the  ordinance  in 
evidence  declared  on  in  the  declaration, .  ap- 
pelieee  objected  to  it  One  of  the  grounds  of 
the  objection  was  that  It  violated  section  11 
of  article  2  of  the  Constitution,  which  pro- 
vides that  "all  penalties  shall  be  proportioned 
to  the  nature  of  the  offense."  Other  grounds 
of  the  objection  were  that  the  ordinance  does 
not  purport  to  prohibit  the  sale  of  intoxica- 
ting liquors,  but  only  provides  a  penalty  for 
such  sale ;  also  because  it  provided  a  penalty 
against  a  person  for  a  sale  by  his  clerk  or  serv- 
ant; and  also  because  the  ordinance  was 
not  properly  proven.  The  court  sustained  ap- 
pellee's .objection  to  the  introduction  of  tlie 
ordinance,  and  directed  the  Jury  to  return  a 
verdict  for  defendant  which  it  accordingly 
did.    Appellant  thereupon  entered  a,  motion 


Digitized  by 


Google 


UL) 


CITY  OP  ARCOLA  t.  WILKINSON. 


265 


for  a  new  trial,  whlcb  the  court  oremiled 
and  rendered  Jndgment  on  the  verdict,  and 
tppellant  has  prosecuted  this  appeal  direct  to 
this  conrt  under  a  certificate  of  the  trial  court 
that  the  validity  of  a  municipal  ordinance  Is 
Involved  and  In  his  opinion  the  public  Interest 
required  the  appeal  to  be  taken  direct  to  this 
court.  Practice  Act  1907,  i  118  (Laws  190T, 
p.  4«7). 

The  forty-Blxth  clause  of  section  1,  art  B, 
a  24.  Hurd's  Rev.  St  1905,  confers  power  up- 
on cities  "to  license,  regulate  and  prohibit  the 
selling  or  giving  away  of  any  Intoxicating, 
malt,  vinous,  mixed  or  fermented  liquor,"  etc. 
Hie  ninety-sixth  clause  of  the  same  article 
confers  power  upon  cities  "to  pass  all  ordi- 
nances, rules,  and  make  all  regulations,  prop- 
er or  necessary,  to  carry  Into  effect  the  pow- 
ers granted  to  cities  or  villages,  with  such 
fines  or  penalties  as  the  dty  council  or  board 
of  trutees  shall  deem  proper:  Provided,  no 
fine  or  penalty  shall  exceed  $200  and  no  im- 
prisonment shall  exceed  six  months  for  one 
offense." 

Appellee's  contention  is  that  In  providing 
onl.r  the  maximum  penalty  that  could  be  Im- 
posed by  the  ordinance  for  Its  violation,  no 
difference  what  the  circumstances  of  the  vio- 
lation might  be  shown  to  have  been.  It  violat- 
ed the  constitutional  provision  requiring  all 
penalties  to  be  proportioned  to  the  nature  of 
the  offense.  We  cannot  agree  with  this  con- 
tention. While  it  may  be  possible  to  imagine 
cases  where  the  imposition  of  the  extreme 
penalty  allowed  by  law  would  be  an  unreason- 
able exercise  of  the  power  conferred  upon  cit- 
ies to  adopt  ordinances  providing  penalties 
for  their  violation,  and  where  the  penalty  im- 
posed would  not  seem  to  be  proportioned  to 
the  nature  of  the  offense,  still,  in  a  large 
measure,  penalties  Imposed  for  violations  of 
ordinances  must  rest  within  the  discretion  of 
the  municipal  authorities.  The  mere  fact 
that  the  maximum  penalty  is  Imposed  in  any 
case  does  not  make  the  ordinance  void.  In 
the  very  nature  of  things,  severer  penalties 
would  be  provided  for  the  commission  of 
some  offenses  tlian  for  others  of  a  less  serious 
character.  Within  the  limits  of  the  power 
conferred  by  statute,  municipal  authorities 
have  a  large  discretion  in  providing  penalties 
for  the  violation  of  ordinances.  The  object  of 
the  penalty  is  twofold:  It  is  intended  as  a 
punishment  to  the  violator,  and  also  as  an  ex- 
ample and  warning  to  deter  others  from  like 
violations.  The  Legislature  having  author- 
ized cities  to  prohibit  the  sale  of  Intoxicating 
liquors  within  their  limits,  it  Is  for  the  city 
council  to  determine,  wltliln  the  limits  of  the 
authority  conferred  upon  it  what  penalties 
shall  be  infilcted  for  the  sale  of  intoxicating 
liquors  In  violation  of  ordinances  prohibiting 
such  sale. 

The  principles  announced  In  People  ex  rel. 
r.  State  Reformatory,  148  III.  413,  36  N.  E.  76, 
23  L.  R.  A.  139,  are  applicable  here.  The 
difference  between  that  case  and  this  is  that 


there  the  question  was  as  to  whether  the  pun- 
ishment provided  by  statute,  Instead  of  an 
ordinance,  was  in  conflict  with  section  11  of 
article  2  of  the  Constitution.  In  that  case  the 
conrt  said  (page  421  of  148  111.,  page  79  of  36 
N.  E.):  "For  very  many  years  the  statute  of 
this  state  has  been  such  that  the  punishment 
for  burglary  might  extend  to  a  term  of  im- 
prisonment of  twenty  years,  and  the  validity 
of  such  statute  has  not  been,  and  could  not 
successfully  be,  called  in  question.  And  even 
if  the  statute  fixing  the  punishment  for  bur- 
glary was  such  as  that  It  Imposed  an  absolute 
penalty  of  20  years'  imprisonment  upon  every 
conviction  for  such  crime,  its  validity  could 
not  on  that  ground  be  Impeached.  When  the 
Legislature  has  authorized  a  designated  pun- 
ishment for  a  specified  crime  it  must  be  re- 
garded that  Its  action  represents  the  general 
moral  Ideas  of  the  people,  and  the  courts  will 
not  hold  the  punishment  so  authorized  as  ei- 
ther cruel  and  unusual,  or  not  proportioned 
to  the  nature  of  the  offense,  unless  it  is  a 
cruel  or  degrading  punishment  not  known  to 
the  common  law,  or  Is  a  degrading  punish- 
ment which  had  become  Obsolete  In  the  state 
prior  to  the  adoption  of  Its  Constitution,  or  Is 
so  wholly  dlsproportloned  to  the  offense  com- 
mitted as  to  shock  the  moral  sense  of  the 
community.  See  In  re  Bayard,  25  Htm  (N.  T.) 
546.  Neither  the  Infliction  of  20  years'  im- 
prisonment for  the  crime  of  bivglary,  nor  the 
infliction  for  the  violation  of  any  provision  of 
the  Oriminal  Code  of  the  maximum  quantity 
of  the  usual  punishment  for  such  violation, 
falls  within  either  of  these  categories.  We 
think  that  from  the  fact  that  the  statute  here 
in  question  Imposes  the  maximum  term  of  im- 
prisonment provided  by  law  for  the  crime 
for  which  the  prisoner  is  convicted,  it  does 
not  follow  that  such  statute  Is  in  violation  of 
the  constitutional  requirement  that  all  pen- 
alties shall  be  proportioned  to  the  nature  of 
the  offense." 

Pervcar  v.  Commonwealth,  5  Wall.  (D.  S.) 
475,  18  L.  Ed.  608,  was  an  Indictment  under 
the  laws  of  the  state  of  Massachusetts  charg- 
ing defendant  with  keeping  and  maintaining 
a  tenement  for  the  illegal  sale  of  Intoxicating 
liquors.  One  of  the  defenses  was  that  the 
law  of  Massachusetts  was  in  conflict  with, 
the  Constitution  of  the  United  States,  In  that 
the  punishment  provided  for  the  offense 
charged  In  the  Indictment  was  cruel,  excess- 
ive, and  unusual.  What  the  provisions  of 
the  Massachusetts  statute  were  does  not  ap- 
pear in  the  statement  of  the  case  nor  in  the 
opinion,' but  the  defendant  was  found  guilty 
and  sentenced  to  pay  a  fine  of  $50  and  to 
imprisonment  at  hard  labor  in  a  house  of  cor- 
rection for  three  months.  The  court,  by 
Chase,  C.  J.,  said:  "We  perceive  nothing  ex- 
cessive or  cruel  or  unusual  In  this.  The  ob- 
ject of  the  law  was  to  protect  the  community 
against  the  manifold  evils  of  Intemperance. 
The  mode  adopted,  of  prohibiting,  under  pen- 
alties, the  sale  and  keeping  for  sale  intox- 
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icating  liquors  without  license,  Is  the  usual 
mode  adopted  In  many,  perhaps  all,  of  the 
states.  It  is  wholly  within  the  discretion  of 
state  Legislatures." 

In  Covington  ▼.  City  of  East  St  Lonis,  78 
111.  548,  this  court  said:  "The  General  As- 
sembly, since  the  organization  of  our  state 
government,  has  possessed  power  to  delegate 
legislative  authority  Incident  to  municipal 
government  to  cities,  towns,  and  villages; 
but  since  the  adoption  of  the  present  Con- 
stitution this  can  only  be  done  by  general 
law,  uniform  In  its  operation.  When,  how- 
ever, it  is  done  by  such  law,  the  constitu- 
tional mandate  Is  hilly  complied  with,  and 
the  ordinances  to  be  adopted  by  different 
municipalities,  under  the  power  so  confer- 
red, may  be  as  variant  in  their  terms  as  the 
varying  municipal  necessities  or  sense  of  pub- 
lic policy  In  those  who  exercise  legislative 
authority  may  require." 

Another  reason  urged  why  this  ordinance 
should  be  held  Invalid  is  that,  if  a  servant, 
in  the  absence  of  the  master  and  without 
his  knowledge,  give  another  a  drink  of  in- 
toxicating liquor,  the  master  would  be  liable 
for  the  full  penalty  of  the  ordinance;  and 
it  is  also  urged  that  the  ordinance  prohibits 
the  sale  of  liquor  for  medicinal  purposes  on 
the  prescription  of  a  physician,  or  giving  a 
drink  to  a  wounded  man  as  an  act  of  hu- 
manity, or  to  a  guest  In  one's  house  as  an 
act  of  hospitality.  None  of  these  questions 
arise  upon  this  record.  This  prosecutioi;  was 
not  brought  to  recover  a  penalty  for  a  sale 
or  gift  of  liquor  made  by  a  servant,  or  for 
medicinal  purposes,  nor  for  giving  It  to  an- 
other as  an  act  of  humanity  or  hospitality. 
The  declaration  charges  that  the  appellee  on 
divers  days  sold  intoxicating  and  malt  liq- 
uors In  the  city  of  Areola,  in  violation  of 
the  ordinance.  The  proof  made  by  the  one 
witness  who  testified  was  that  she  sold 
whisky  to  him  as  many  as  a  dozen  times,  for 
10  and  15  cents  a  drink,  and  she  is  in  no 
position  to  question  the  validity  of  the  or- 
dinance as  applied  to  possible  conditions  sug- 
gested by  counsel. 

In  Jones  v.  People,  14  111.  196,  defendant 
was  indicted  and  convicted  for  selling  Intoxi- 
cating liquor  to  be  drank  in  a  house  occupied 
by  him.  One  section  of  the  act  of  1851 
(Laws  1851,'  p.  19,  §  3),  under  which  he  was 
Indicted,  provided  for  the  recovery  of  fines 
Imposed  by  the  act,  cither  by  indictment,  or 
by  an  action  of  debt,  in  the  name  of  the  peo- 
ple, before  a  Justice  of  the  peace.  It  was 
urged  in  this  court  that  the  act  under  which 
the  defendant  was  indicted  and  convicted 
was  Invalid  because  it  authorized  the  col- 
lection of  a  fine  by  an  action  of  debt  before 
a  Justice  of  the  peace,  and  this  would  de- 
prive a  party  of  a  right  of  trial  by  Jury. 
The  court  said:  "It  is  a  sufficient  answer 
to  this  objection  that  the  defendant  was  not 
so  proceeded  against.  He  was  indicted  in 
the  circuit  court  and  had  all  the  benefits  of 
a  Jury  trial,  after  which  It  surely  does  not 


He  In  his  mouth  to  complain  that  by  another 
provision  of  the  law  he  might  have  been  pro- 
ceeded against  In  a  manner  that  would  have 
been  obnoxious  to  a  constitutional  objection." 

In  Kettering  v.  City  of  Jacksonville,  50 
111.  39,  it  was  said:  "The  facts  which  are 
presented  by  the  record  not  only  show  a 
violation  of  the  terms  of  the  ordinance,  but 
a  violation  of  such  character  as  to  be  clear- 
ly within  the  constitutional  reach  of  the  city 
prohibition.  The  ordinance  may  be  too  com- 
prehensive in  Its  provisions  and  cover  cases 
which  the  city  has  no  power  to  control,  but 
that  Is  no  reason  why  we  should  refuse  to 
enforce  it  In  cases  over  which  the  power  of 
the  city  Is  unquestionable." 

We  do  not  wish  to  be  understood  as  hold- 
ing or  Intimating  tlukt  this  ordinance  Is  In- 
valid in  any  of  its  provisions  In'  its  appli- 
cation to  any  case  to  which  it  could  be  rea- 
sonably held  to  have  been  Intended  to  apply, 
but  only  that  whether  It  would  be  valid  as 
applied  to  possible  cases  suggested  cannot 
be  raised  by  appellee  upon  this  record.  It 
has  been  repeatedly  held  that  an  ordinance 
may  be  valid  In  part  and  Invalid  in  part 
Harbaugh  v.  City  of  Monmouth,  74  111.  367; 
City  of  Qulncy  v.  Bull,  106  111.  337. 

It  Is  further  Insisted  the  court  properly 
refused  to  admit  the  ordinance  In  evidence 
because  it  was  not  certified  and  proven  in 
the  manner  required  by  the  statute.  On  the 
trial  a  copy  of  the  ordinance,  certified  to  by 
Charles  Bogue,  city  clerk,  whose  certificate 
was  followed  by  another  certificate  of  Harry 
B.  Schwanz,  city  clerk,  was  offered  In  evi- 
dence. The  certificate  of  Charles  Bogue  was 
not  under  the  corporate  seal  of  the  city. 
The  certificate  of  Schwanz  recited  that  he 
had  compared  the  copy  with  the  original  on 
file  In  bis  office,  that  It  was  correct,  and 
that  the  certificate  of  publication  attached 
to  the  copy  was  a  correct  copy  of  the  certif- 
icate of  publication  attached  to  the  record 
of  the  ordinance  in  his  custody.  This  cer- 
tificate was  under  the  corporate  seal,  but  ap- 
pellee contends  that  the  certificate  referred 
to  by  Schwanz  Is  the  certificate  of  Bogue, 
and,  that  certificate  not  being  under  the  cor- 
porate seal,  the  ordinance  was  not  proven 
In  the  manner  prescribed  by  the  law.  We 
do  not  think  the  specific  objection  raised  by 
counsel  in  their  brief  ahd  argument  was  made 
In  the  trial  court  The  objection  there  made 
was  that  the  ordinance  was  not  properly 
proved;  that  the  certificates  of  Its  passage 
anct  publication  were  defective  and  not  in 
compliance  with  the  statute.  That  the  cer- 
tificate of  Bogue  was  not  under  the  corpo- 
rate seal  of  the  city  was  not  mentioned,  and 
no  attempt  was  made  by  counsel  to  point 
out  wherein  the  certificates  of  the  passage 
and  publication  of  the  ordinance  were  defect- 
ive and  failed  to  comply  with  the  statute. 
If  the  certificates  were  defective  In  the  man- 
ner now  claimed  by  counsel,  the  defects  were 
of  a  character  that  could  have  been  obviated 
if  they  had  been  pointed  out  at  the  time. 
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This  not  baring  been  done,  tbe  qnestlon  can- 
not now  be  raised  here.  Doyle  v.  Village 
of  Bradford,  90  IlL  416 ;  Chicago  &  Baatem 
Illinois  Railroad  Co.  v.  People,  120  111.  667, 
12  N.  E3.  207.  Moreover,  It  is  apparent  that 
the  trial  coarfs  refnsal  to  admit  the  ordi- 
nance in  evidence  was  not  on  the  ground  that 
it  was  not  properly  proven,  bnt  was  on  the 
grotmd  that  the  ordinance  was  invalid.  This 
appears  from  the  certificate  of  the  trial  Judge, 
made  in  pursuance  of  section  118  of  the 
practice  act  of  1907. 

The  objection  that  because  the  ordinance 
does  not  contain  express  words  prohibiting 
the  sale  of  intoxicating  liquors,  bnt  only  pro- 
vides a  penalty  for  selling,  It  is  therefore 
Invalid,  is  of  no  force.  Appellee  had  no  right 
to  sell  intoxicating  liquors  in  the  dty  of 
Anxila  unless  authorized  to  do  so.  Such  au- 
thority could  only  e^t  by  permission  from 
said  city,  and  It  is  no  more  necessary  that 
an  ordinance  fixing  a  [Penalty  for  the  sale 
of  intoxicating  liquors  shall  contain  a  re- 
cital that  no  such  sale  shall  be  made,  than 
it  is  for  the  various  provisions  of,  our  Crim- 
inal Code  fixing  the  punishment  for  certain 
offenses  to  contain  express  words  inrohlblt- 
Ing  tbe  commission  of  such  offenses. 

In  our  opinion  the  court  erred  In  sustain- 
big  appellee's  objection  to  tbe  ordinance,  and 
in  directing  a  verdict  In  her  favor  and  ren- 
dwlng  Judgment  thereon.  The  Judgment  will 
therefore  be  reversed  and  the  cause  re- 
manded. 

Beversed  and  remanded. 

(233  lU.  SOS.) 

LAN6AM  T.  ENOS  FIRE  ESCAPE  CO. 

(Supreme  Court  of  Illmois.    Feb.  20,  190&    Re- 
bearing  Denied  April  9,  1008.) 

L  JuDoifENT— Motion  in  Abbest  —  Mattebs 

Available. 

Where  defendant  demnra  to  a  ooiut  of  the 
declaration,  he  cannot  move  in  arrest  of  jadR- 
ment  on  account  of  any  exception  that  might 
have  been  taken  on  the  argument  of  such  de- 
morrer. 

[EM.  Note.— For  cases  in  point,  see  <3ent  Dig. 
vol.  30,  Judgment,  i{  470-472.] 

2.  Sake. 

Ab  against  a  motion  In  arrest  of  Judgment 
on  the  ground  that  tbe  declaration  Is  insufficient 
to  sustain  it.  it  is  enough  that  either  count  Is 
sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  (  473.] 

8.  Save. 

Matters  developed  by  the  evidence  on  tbe 
trial  are  not  available  on  motion  in  arrest  of  the 
Judgment,  on  the  ground  that  the  declaration  is 
Insufficient  to  sustain  it. 

4.  Nbolioenok— DuTT  or  Neolioert  Pabtt— 
Plcadiro. 

A  declaration  stated  that  defendant  was, 
by  its  servants,  performing  certain  worlc  on  a 
certain  fire  escape  on  a  theater ;  that  plaintiff 
iras  employed  by  S.,  who  was  also  performiui; 
certain  work  about  said  theater;  that  plaintiff, 
in  the  performance  of  his  duties,  and  while  exer- 
cising due  care,  was  required  to  be  on  a  certain 
other  fire  escape  under  that  on  which  defend- 
ant's servants   irere  working;   and  that  while 


he  was  In  said  position  defenclant's  servants  neg- 
ligently dropped  a  drill  from  where  they  were 
working,  which  struck  plaintiff.  Held,  that  the 
declaration  not  disclosing  that  plaintiff  was  on  a 
fire  escape  of  defendant,  which  it  was  putting 
up  as  a  contractor,  but  the  fair  inference  being 
that  the  fire  escapes  were  a  part  of  the  theater, 
and  the  property  of. tbe  owner  of  the  buildiuR, 
it  showed  that  both  plaintiff  and  defendant's 
servants  were  rishtfully  on  the  different  fire 
escapes,  in  performance  of  duties,  so  that  each 
was  under  the  duty  of  reasonable  care  for  the 
safety  of  the  other. 

5.  Tbial— Mattebs  Waived. 

Defendant's  motion  and  request,  made  at 
the  conclusion  of  plaintiff's  evidence,  and  not  re- 
newed at  the  close  of  all  the  evidence,  for  direc- 
tion of  a  verdict,  was  waived  and  abandoned  by 
defendant  introducing  evidence. 

[Ed.  Note.— For  cases  in  point,  see  .Cent  Dig. 
vol.  4C,  Trial,  §  083.] 

6.  Appeal — Review— Questions  of  Fact. 

The  question  of  the  damages  being  exces- 
sive being  one  of  fact  cannot  be  considered  by 
the  Supreme  Court. 

[Ed.  Note.— For  casej  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  U  3044-3047.] 

7.  Saite — Mattebs  not  Abgued. 

The  Question  of  error  In  refusing  Instruc- 
tions not  having  been  argued  may  be  ignored. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {f  42S6-4261.] 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  from  Superior  Court, 
Cook  CJonnty;   R.  W.  Wright,  Judge. 

Action  by  Maurice  Langan  against  the  ElnoB 
Fire  Escape  CJompany.  From  a  judgment  of 
the  Appellate  Court  affirming  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Donald  Tj.  Morrell  (Ro^rt  W.  Millar,  of 
counsel),  for  appellant  B.  J.  Wellman,  for 
appellee. 

CARTWRIGHT,  J.  On  August  19,  1904, 
Maurice  Langan,  the  appellee,  was  a  laborer 
working  for  Smith  Bros.,  general  mason  and 
carpenter  contractors,  who  were  oigaged  in 
doing  the  mason  and  carpenter  work  In  re- 
modeling the  BIJon  Theater,  on  the  southwest 
corner  of  Jackson  boulevard  and  Halsted 
street.  In  the  city  of  Chicago.  Appellee  was 
engaged  In  hoisting,  with  a  block  and  tackle^ 
window  frames  on  the  north  side  of  the  build- 
ing to  the  second  floor,  and  the  frames  were 
to  be  taken  into  tbe  building  through  a  win- 
dow on  the  east  side,  facing  Halsted  street 
The  appellant,  Enos  Fire  Escape  Company,. 
was  a  contractor  putting  up  Iron  fire  escapes 
on  the  north  wall,  and  the  block  and  tackle 
were  somewhere  above  the  Are  escape.  Aj?- 
peilee  was  on  tbe  lower  fire  escape,  and  ap- 
pellant's men  were,  or  recently  had  been, 
working  on  the  fire  escape  above,  when  an 
Iron  drill  fell  from  somewhere  above  and 
struck  the  appellee  on  the  bead  and  injured 
him.  The  appellee  sued  appellant  In  tbe 
superior  court  of  Cook  county  for  damages, 
and  tbe  original  declaration  consisted  of  one 
count.  The  defendant  demurred  to  tbe  dec- 
laration, and,  the  demurrer  being  overruled, 
filed  a  plea  of  tbe  g«ieral  issue.    An  addl- 
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tional  count  was  filed,  which  was  the  same 
as  the  first  one,  with  the  exception  that  it 
averred  that  the  fire  escape  was  in  Jackson 
boulevard.  The  additional  count  was  not  de- 
murred to,  and  the  defendant  pleaded  the 
general  Issue  to  it  There  was  a  trial,  at 
which  the  above  facts  were  proved,  and  it 
further  appeared  that  the  fire  escapes  were 
not  completed  at  the  time  of  the  accident, 
and  defendant's  men  were  still  working  on 
them,  and  that  the  plalntifT  and  other  em- 
ployes of  Smith  Bros,  had  been  using  the  fire 
escapes  In  going  up  and  down.  The  evidence 
for  the  plaintiff  was  that  no  one  ever  prohib- 
ited said  use  and  the  plalntlft  testified  that  no- 
body ever  said  anything  to  blm  about  not 
going  up  the  fire  escape.  The  claim  of  the 
plaintiff  was  that  nobody  said  anything  about 
it  one  way  or  the  other.  There  was  evidence 
for  the  defendant  that  the  foreman  of  Smith 
Bros,  was  told  that  his  men  should  stay  off 
the  fire  escapes  until  ,the  defendant's  em- 
ployes got  through  with  their  work.  There 
was  a  connection  from  the  fire  escape  to  the 
sidewalk,  and  there  was  no  other  way  of  go- 
ing up  on  the  outside  of  the  building  except 
by  using  a  ladder,  there  being,  as  usually  is 
the  case,  no  outside  stairway,  but  there  were 
doors  all  around  the  building.  There  was  a 
main  entrance  on  Halsted  street  and  three 
or  four  doors  on  Jackson  boulevard,  all  of 
which  connected  with  stairways.  The  Jury 
returned  a  verdict  finding  the  defendant 
guilty,  and  assessing  plaintiCTs  damages  at 
15,000.  Upon  the  argument  of  a  motion  for 
a  new  trial  the  court  considered  the  damages 
excessive,  but  said  if  the  plaintiff  would  remit 
$2,000  from  the  verdict  the  court  would  enter 
judgment  for  $3,000.  The  matter  was  con- 
tinued for  10  days,  when  the  plaintiff  offered 
to  remit  $2,000  If  the  defendant  would  waive 
Its  right  to  an  appeal,  which  the  defendant 
refused  to  do.  The  plaintiff  then  remitted 
the  sum  of  $2,000  as  required  by  the  court, 
and  the  motion  for  a  new  trial  was  overruled, 
and  Judgment  for  $3,000  and  costs  was  en- 
tered. An  appeal  was  taken  to  the  Appellate 
Court  for  the  First  District,  and  the  branch 
of  that  court  affirmed  the  Judgment.  A  fur- 
tlu^r  appeal  was  then  prosecuted  to  this  court 
The  first  question  argued  relates  to  the 
sufliclnncy  of  the  declaration  to  support  the 
judgment,  which  was  raised  by  a  motion  in 
arrest  of  Judgment.  So  far  as  the  first  count 
Is  concerned,  the  defendant  could  not  move 
in  arrest  of  Judgment  on  account  of  any  ex- 
ception that  might  have  been  taken  on  the 
argmnent  of  the  demurrer  to  that  count 
(American  Express  Co.  v.  Plnckney,  29  111. 
392;  Qulncy  Coal  Co.  v.  Hood,  77  111.  68); 
and,  if  there  was  one  good  count,  the  court 
did  not  err  in  overruling  the  motion.  On  fl» 
motion  in  arrest  of  Judgment  defendant  was 
confined  to  the  question  whether  either  count 
of  the  declaration  was  sufficient  to  sustain 
the  Judgment  The  basis  of  the  argument 
In  this  court  is  that  a  declaration  must  state 
facts  from  which  the  law  raises  a  duty  ow- 


Ing  from  the  defendant  to  the  plaintiff,  and 
if  it  falls  in  that  regard  It  is  insufficient  to 
support  a  Judgment  and  that  a  mere  naked 
license  or  permission  to  the  plaintiff  to  use 
the  defendant's  uncompleted  fire  escape  for 
the  sole  convenience  of  the  plaintiff  did  not 
create  a  duty  or  impose  an  obligation  on  the 
part  of  the  defendant  to  provide  against  ac- 
cidents— citing  Illinois  Central  Railroad  Co. 
V.  Godfrey,  71  111.  500,  22  Am.  Rep.  112,  and 
other  like  cases  holding  that  a  mere  Ucenae 
or  permission  to  enter  or  pass  over  an  estate 
will  not  create  a  duty  on  the  part  of  the 
owner  except  not  to  inflict  any  willful  or  In- 
tentional injury.  The  reliance  of  counsel, 
however,  seems  to  be  upon  the  evidence  as 
establishing  the  fact  that  the  use  of  the  flie 
escape  by  the  plaintiff  was  merely  permis- 
sive; that  the  moat  that  was  claimed  was 
that  Smith  Bros.'  employes  had  used  it  with- 
out objection  from  the  defendant;  that  they 
used  it  for  their  own  convenience,  not  for  any 
purpose  of  the  defendant  or  by  its  invitation ; 
and  that  the  parties  were  not  equally  In  a 
position  of^  right.  If  such  were  the  facts 
proved  upon  the  trial,  they  cannot  be  availed 
of  as  an  objection  to  the  declaration,  which 
states,  in  substance,  that  the  defendant  was, 
by  and  through  Its  servants,  performing  cer- 
tain work  and  labor  upon  a  certain  fire  es- 
cape on  the  BlJou  Theater ;  that  plaintiff  was 
employed  by  Smith  Bros.,  who  were  also  per- 
forming certain  work  and  labor  about  said 
theater;  that  the  plaintiff,  in  the  perform- 
ance of  his  duties,  and  while  exercising  due 
care  and  caution  for  his  own  safety,  was  re- 
quired to  be  on  a  certain  other  fire  escape  un- 
derneath the  aforesaid  fire  escape  upon 
which  the  servants  of  the  defendant  were 
working;  that  while  he  was  in  said  position 
the  servants  of  the  defendant  carelessly  and 
negligently  caused  and  permitted  an  Iroa 
drill  to  fall  from  where  they  were  working; 
and  that  the  same  struck  the  plaintiff  on  the 
head,  injuring  him-  The  declaration  does  not 
disclose  the  fact  thai  the  plaintiff  was  on  a 
fire  escape  of  the  defendant  which  it  was 
putting  up  as  a  contractor,  but  the  fair  In- 
ference Is  that  the  fire  escapes  were  a  part 
of  the  theater  building  and  the  property  of 
the  owner  of  the  building.  The  facts  stated 
in  the  declaration  show  that  both  the  plaintiff 
and  the  servants  of  the  defendant  were  right- 
fully on  the  different  fire  escapes,  the  plain- 
tiff in  the  performance  of  his  duties  in  do- 
ing certain  work  and  labor  about  the  theater, 
and  the  servants  of  the  defendant  In  perform- 
ing work  and  labor  upon  another  fire  escape 
on  the  theater,  and  the  facts  so  stated  raised, 
in  law,  a  duty  in  each  to  exercise  reasonable 
care  for  the  safety  of  the  other.  The  court 
did  not  err  In  overruling  the  motion  in  arrest 
of  Judgment. 

It  is  contended  that  the  court  erred  in  per- 
mitting a  hypothetical  question  to  be  put  to 
a  doctor,  and  the  objection  Is  that  it  was  not 
based  on  facts  shown  by  the  evidence.  We 
find  in  the  record  some  evidence  of  eacb  fact 
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Included  in  the  hypotfaeslB,  and  tbe  conrt  did 
not  err  in  overruling  tbe  objection. 

It  is  next  contended  tbat  tbe  conrt  erred 
in  refusing  to  direct  a  verdict  of  not  guilty. 
But  ttiat  question  cannot  be  considered,  for 
tbe  reason  that  it  was  not  preserved  as  one 
of  law.  The  defendant,  at  tbe  conclusion  of 
the  evidence  for  the  plaintiff,  requested  the 
court  to  give  an  iuBtructlon  directing  a  ver- 
dict of  not  gniltr,  and  the  court  refused  to 
give  it*,  to  which  ruling  the  defendant  ex- 
cepted. The  defendant,  however,  did  not 
stand  by  the  motion,  but  proceeded  to  Intro- 
duce evidence,  which  was  a  waiver  and 
abandonment  of  the  motion  and  request. 
Jollet,  .Aurora  ft  Northern  Railway  Co.  v. 
Velie,  140  111.  69,  29  N.  B.  706;  Harris  v. 
Sliebek.  151  III.  287,  37  N.  B.  1018.  The  mo- 
tion and  request  for  an  Instruction  were  not 
renewed  at  the  close  of  all  tbe  evidence, 
and  there  Is  no  ruling  of  the  court  to  be  re- 
viewed. 

The  argument  tbat  the  damages  are  exces- 
sive Is  one  we  cannot  consider,  for  tbe  rea- 
son that  it  Is  a  question  of  fact 

In  a  very  brief  reference  to  the  subject, 
counsel  say  tbat  the  court  erred  in  refusing  to 
give  certain  instructions  asked  by  tbe  de- 
fendant, but  there  Is  no  argument  on  tbe 
subject,  and  tbe  question  might  be  ignored  for 
tbat  reason.  We  find  in  the  abstract,  how- 
ever, three  refused  Instructions,  the  first  of 
which  was  based  upon  tbe  Jury  finding  that 
plaintiff  was  a  trespasser  on  the  fire  escape, 
and  there  was  no  evidence  upon  which  that 
instruction  could  fairly  be  based.  Tbe  prop- 
osition of  law  contained  In  the  other  two 
was  included  in  those  which  were  given. 
They  were  Intended  to  apply  to  evidence  for 
the  defendant  that  there  was  a  shower  at 
the  time,  and  tbat  tbe  defendant's  men  had 
quit  work  for  the  time  being  and  were  stand- 
ing Inside,  ont  of  tbe  rain,  not  employed  in 
any  work  for  the  defendant. 

The  judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgment  afiBrmed. 


(S3  III.  SU) 

DOERANCB  v.   DEARBORN   POWER  CO. 

(Supreme  Conrt  of  Illinois.    Feb.  20.  1908.    Re- 
bearing  Denied  April  10,  190S.) 

L  Afpeai,  —  Review— Hakuless   Ebbob— Ad- 
HissioN  of  BviDENCB  —  Facts  Othebwise 

ESTABLISBZO. 

In  an  action  for  the  price  of  a  furnace 
Bold  under  a  guaranty  that  the  furnace  would 
not  smoke  enough  to  violate  the  smoke  ordi- 
nance, the  error  m  not  admitting  the  smoke  ordi- 
nance and  in  admitting  parol  evidence  of  the  con- 
viction of  defendant  for  Tiolating  the  ordinance, 
offered  to  show  a  breach  of  the  jtuaranty  that 
tbe  famace  would  not  smoke,  was  harmless, 
where  it  was  admitted  that  the  chimney  produc- 
ed dense  black  smoke  at  times,  and  there  was 
no  contradiction  of  the  evidence  for  defendant 
that  it  smoked  continually  and  to  such  an  ex- 
tent as  to  violate  the  ordinance. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
*A.  3,  Appeal  and  Error,  »  4161-4170.] 


2.  Wttnebsbs  —  ExAinRATioif  —  Testimony 

FROM  MEMOBANDUK. 

In  an  action  to  recover  the  price  of  a  fur- 
nace sold  under  a  guaranty  that  the  furnace 
would  not  smoke  enough  to  violate  the  smoke 
ordinance,  providing  that  the  chimney  would  fur- 
nish ample  draft,  it  was  error  to  allow  witness- 
es to  testify  from  the  record  kept  to  show  what 
tbe  draft  was,  where  they  did  not  use  the  rec- 
ord to  refresh  their  memories  and  bad  no  inde- 
pendent recollection  after  looking  at  it.  and 
where  it  was  not  shown  tliat  the  record  was  a 
correct  record  of  the  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  fg  883,  895,  896.] 

3.  TBiAir-lNSTBtrcnoNs— CoNFORMirr  TO  Evi- 
dence. 

In  an  action  to  recover  the  price  of  a  fur- 
nace sold  under  a  guaranty  tbat  the  furnace 
would  not  smoke  enough  to  violate  the  smoku 
ordinance,  an  instruction  that  plaintiff  was  en- 
titled to  recover  even  if  tbe  furnace  did  not 
come  up  to  the  guaranty,  providing  the  draft 
furnished  by  defendant's  chimney  was  not  am- 
ple, was  correct  without  an  ,addition  of  the 
words  "in  the  senae  in  which  the  contracting 
parties  understood  the  term  'ample,'  "  where  there 
was  no  evidence  that  tbe  term  was  used  with 
any  other  than  its  ordinary  meaning  of  plentiful, 
or  fully  sufficient  for  the  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  M  696-612.] 

4.  SAiffe. 

In  an  action  to  recover  the  price  of  a  fur- 
nace sold  under  a  guaranty,  an  instruction  that, 
if  the  warranties  were  broken  and  defendant  de- 
sired to  reject  the  furnace  and  grates.  It  must 
do  so  within  a  reasonable  time  or  pay  the  con- 
tract price,  less  the  damage,  if  any,  shown  to 
have  resulted  on  account  of  the  breach  of  the 
warranty,  is  correct  without  the  modification 
"unless  the  plaintiff  by  his  own  conduct  extend- 
ed the  time  for  keeping  the  furnace,"  where  there 
was  no  evidence  of  any  such  extension. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  g§  596-612.] 

6.  Sales  —  Rescission  by  Buyeb  —  TiUE  fob 

Rescission. 

Where  an  article  Is  sold  under  a  guaranty, 
the  buyer  may  reject  it  within  a  reasonable 
time  for  failure  to  come  up  to  the  guaranty,  and, 
in  determining  what  is  a  reasonable  time  In 
which  to  reject  it,  all  the  circumstances,  the  oon* 
duct  of  the  seller,  and  what  he  said,  are  to  be 
taken  into  consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  {§  313-317.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Cook  County  Court; 
Holland  A.  Russell,  Judge. 

Action  by  Charles  J.  Dorrance  against  the 
Dearborn  Power  Company.  From  a  judg- 
ment of  the  Appellate  Court  affirming  the 
Judgment  of  the  county  court,  plalntUC  ap- 
peals.   Reversed  and  remanded. 

A.  W.  Martin  and  Edward  H.  S.  Martin, 
for  appellant  Holcomb  &  McBean,  for  ap- 
pellee. 

CARTWRIGHT,  J.  Charles  J.  Dorrance, 
appellant,  brought  this  action  of  assump- 
sit in  tbe  county  court  of  Cook  county 
against  the  Dearborn  Power  Company,  appel- 
lee, to  recover  tbe  -unpaid  balance  of  tbe  pur- 
chase price  of  a  "Dorrance  smokeless  furnace 
and  grates,"  sold  and  delivered  by  the  plaintiff 
to  tbe  defendant  under  a  written  contract,  and 
also  for  the'  value  of  additional  grates  fur- 
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ntahed  at  the  request  of  defendant  The 
declaration  contained  the  common  counts  and 
a  special  count  setting  out  in  heec  verba  the 
contract  under  which  the  furnace  and  grates 
were  furnialied,  and  the  contract  contained 
the  following  warranties: 

"Proposition. — We  hereby  guarantee  our 
furnace  and  grate-bars,  operated  as  per  our 
instructions,  as  follows:  Based  on  ample 
draft  being  furnished  by  your  chimney  and 
connections. 

"Durability.— That  our  construction  is  dur- 
able with  ordinary  good  usage. 

"Smolce. — To  be  practically  smokeless,  or 
sufficiently  so  to  comply  with  present  city 
ordinance. 

"Economy. — ^To  utilize  seventy  per  -cent, 
of  the  available  heat  units  of  the  coal  burned. 

"Capacity. — To  develop  fifty  per  cent  above 
the  usual  rating  (ten  square  feet  to  H.  P.) 
of  boilers  with  good  results. 

"Fuel.— To  burn  to  best  advantage  any  siz- 
ed bituminous  coal.  Owing  to  the  flner-sized 
coal  being  cheaper  than  larger-sized  coal  of 
the  same  mine  it  is  to  the  user's  benefit  to 
utilize  same,  therefore  the  Dorrance  grates 
and  furnaces  are  made  to  bum  sucfi  fine- 
sized  coal  88  well  as  coarser,  giving  equal 
efficiency  and  capacity  with  same,  in  propor- 
tion to  calorific  value,  as  from  coarser-sized 
coal.  Tills  great  advantage  is  not  possessed 
to  this  extent  by  any  other  furnace  in  use. 

"All  statements  in  this  proposal  are  war- 
ranties, and  in  case  of  failure  of  any  said 
warranties  we  agree  to  make  the  same  good. 

"We  further  agree  with  the  said  Dear- 
born Power  Company  and  its  assigns  of  said 
furnaces  to  replace  any  defects  of  workman- 
ship and  material.  If  such  defects  appear 
within  two  years  from  the  date  of  install- 
ment of  said  furnaces:  Provided,  however, 
that  such  defects  shall  not  be  caused  by  the 
fault  of  the  Dearborn  Power  Company  or  its 
agents  or  employes:  And  provided  further, 
that  said  Dearborn  Power  Company  shall 
give  prompt  notice,  by  mail,  to  us,  at  our 
present  Chicago  address,  of  failure  of  any 
warranties  or  existence  of  such  defects." 

The  price  fixed  by  the  contract  for  the 
furnace  and  grates  was  $1300,  payable  one- 
half  when  the  furnace  was  ready  for  firing 
up  and  the  balance  In  45  days.  The  de- 
fendant had  paid  the  one-half,  $650,  and 
pleaded  the  general  issue,  with  a  notice  of 
set-off,  in  which  it  claimed  the  $650  so  paid 
on  the  ground  that  the  piaintiflT  bad  failed 
to  perform  the  conditions  of  his  contract 
and  the  defendant  had  rescinded  the  contract 
and  rejected  the  furnace  and  grates,  and 
damages  for  the  breach  of  the  warranties 
were  also  claimed  by  the  notice.  The  par- 
ties waived  a  Jury,  and  the  cause  was  tried 
by  the  court,  resulting  in  a  finding  In  favor 
of  the  defendant  on  the  set-oCF  of  $578.68, 
which  was  the  amount  paid,  with  a  deduc- 
tion of  $7132  for  the  extra  grates.  The 
plaintiff  appealed  to  the  Appellate  Court  for 
the  First  District,  and  the  judgment  was 


there  affirmed.  The  claim  of  tbe  plaintiff 
and  the  set-off  of  the  defendant  aggregating 
more  than  $1,000,  a  further  appeal  was  al- 
lowed to  this  court 

The  furnace  was  to  be  practically  smoke- 
less, or  sufficiently  so  to  comply  with  the  ex- 
isting city  ordinance,  and  tbe  city  ordinance 
therefore  fixed  the  standard  of  the  warranty. 
The  ordinance  was  not  in  evidence,  and  when ' 
offered  by  the  plaintiff  an  objection  to  It  was 
sustained.  The  court  also  overruled  'objec- 
tions of  the  plaintiff  to  questions  put  to  a 
witness  of  tbe  defendant  as  to  whether  the- 
defendant  was  prosecuted  for  violation  of  the 
ordinance,  and  allowed  the  witness  to  tes- 
tis that  there  was  a  prosecution  and  that 
a  fine  was  Imposed  on  the  defendant  for  vio- 
lating the  ordinance.  The  objection  was  that 
the  record  was  the  l>eet  evidence  and  the 
court  erred  In  overruling  it  Counsel  seek 
to  Justify  the  ruling  on  the  ground  that  the 
plaintiff  testified  that  he  paid  a  fine  for  vio- 
lation of  the  smoke  ordinance,  but  he  ex- 
plained at  tbe  time  that  his  reason  for  pay- 
ing was  that  he  bad  made  an  agreement  with 
tlie  smoke  inspector  to  continue  the  case, 
and  the  engineer  of  the  defendant  bad  left 
the  dty  on  his  assurance  of  the  continuance. 
In  making  objection  to  the  ordinance  and 
the  evidence,  the  plaintiff  insisted  that  there ' 
was  no  admission  of  a  violation  of  the  or- 
dinance. It  did  appear,  however,  at  tbe 
trial,  that  the  furnace  was  not  practically 
smokeless,  and  it  was  admitted  that  it  pro- 
duced dense  black  smoke  at  times.  Th^re 
was  no  contradiction  of  the  evidence  fOr  the 
defendant  ttiat  tbe  chimney  smoked  continu- 
ally and  to  such  an  extent  as  to  violate  tbe 
ordinance,  so  that  tbe  errors  in  rejecting  tbe 
ordinance  and  permitting  parol  proof  of  a  con- 
viction ought  not  to  work  a  reversal. 

The  warranty,  however,  that  the  furnace 
would  be  sufficiently  smokeless  to  comply 
with  the  city  ordinance  and  to  accomplish' 
the  other  results  stated  in  the  contract  was 
not  absolute,  but  was  conditioned  upon  am-' 
pie  draft  being  furnished  by  the  chimney  and 
its  connections.  The  plaintiff  contended  that 
the  failure  to  fulfill  the  warranties  was  due 
to  the  fact  that  the  chimney  and  connections' 
did  not  furnish  ample  draft  for  the  furnace. 
The  platatiff  testified  that  the  draft  at  the 
base  of  the  chimney  was  good  and  ample  and 
always  had  been,  and  that  the  engineer  of  de- 
fendant said  when  the  order  was  taken  that 
the  draft  at  the  base  of  the  chimney  was 
seven-eighths  of  an  inch,  which  was  confirmed 
by  the  plaintiff  by  measurement  The  en-- 
gineer  never  succeeded  In  getting  the  guaran- ' 
teed  capacity  from  the  furnace,  and  the  plain- 
tiff charged  that,  as  well  as  the  smoke,  to 
the  want  of  draft.  The  witnesses  for  the  plain- 
tiff testified  that  it  was  because  there  was  not 
draft  sufficient  to  allow  enough  air  to  go 
through  the  grates  to  properly  bum  the  coal, 
which  was  due  In  some  way  to  tbe  c(Minec- 
tlona  of  the  chimney.  Tbe  evidence  for 
plaintiff'  Was  that  the  draft  at  tbe  breecblnK 
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wonld  be  about  double  what  It  was  over  the 
fire,  and  If  the  draft  was  one-half  inch  orer 
the  flre  It  would  be  from  seven-eighths  to  one 
inch  In  the  breeching;  that  the  furnace  re- 
quired a  draft  of  one-half  Inch  over  the  flre 
and  a  minimum  of  three-fonrths  of  an  inch 
taJkCn  at  the  breeching,  and  that  tests  of  the 
draft  taken  at  different  times  showed  some- 
thing less  than  two-tentlis  of  an  Inch  over  the 
fire  and  less  than  four-tenths  of  an  inch  in 
tbe  breeching.  According  to  the  witnesses  for 
the  plaintiff,  the  failure  of  the  furnace  to 
fnlflll  the  warranties  was  due  to  the  failure 
of  the  condition  that  the  chimney  and  con- 
D«ctlons  should  furnish  ample  draft. 

The  defendant  claimed  that  there  was  ample 
draft  furnished  by  the  chimney  and  con- 
nections, and  that  the  failure  was  not  due  to 
any  deficiency  In  that  respect.  Witnesses 
for  the  defendant  testified  that  there  was  not 
roran  enough  in  the  space  which  defendant 
had  for  the  furnace,  and  that  there  ^  was  not 
«Qmbu8tion  surface  large  enough  and  grates 
large  enough  to  bum  sufficient  coal  to  get  the 
capacity  out  of  the  boilers.  They  testified  that 
there  was  not  space  sufficient  to  allow  a  com- 
bustion chamber  large  enough.  Tliere  was 
not  much  draft  at  first,  but  some  changes 
were  made  by  cutting  off  angles  In  the  breech- 
ing and  making  alterations  to  Increase  the 
draft,  and  a  witness  testified  that  before  the 
changes  the  draft  was  *>/io»  of  an  Inch,  and 
after  the  changes  It  was  »Vioo,  and  for  seycr- 
al  days  never  went  below  •Vioo-  The  princi- 
pal means  iby  which  the  defendant  was  allowed 
to  prove  the  draft  from  time  to  time  was  by 
permitting  witnesses  to  read  from  a  record 
kept  in  the  power  plant,  which  was  supposed 
to  show  various  things,  such  as  the  steam 
pressure,  feed,  etc.,  including  the  draft.  These 
things  purported  to  be  set  down  every  hour, 
and  there  was  evidence  that  they  were  so  set 
down  as  the  readings  were  taken.  The  court 
then  permitted  the  witnesses  who  set  down  the 
figures  to  look  at  the  record  and  read  from  it 
what  the  draft  was,  saying  that  it  read  49,  48, 
46,  40,  etc.  The  record  was  not  used  to  re- 
fresh the  memories'of  the  witnesses,  and  they 
did  not  speak  from  any  independent  recol- 
lection after  looking  at  It.  They  did  testify 
that  they  set  down  the  figures  at  the  time  of 
the  occurrence,  but  no  witness  testified  that 
the  record  was  a  correct  and  accurate  record 
of  the  facts.  The  record  was  not  admissible 
under  any  rule  relating  to  books  of  account 
or  any  statute  making  a  record  evidence,  and 
U  did  not  have  the  sanction  of  an  oath  as  to 
its  truth.  The  court  erred  In  admitting  it. 
Diamond  Glue  Co.  v.  Wletzychowskl,  227  111. 
33S.  81  N.  E.  392.  The  record  so  read  showed 
that  the  draft,  after  the  change,  was  about  as 
great,  and  sometimes  greater,  than  plaintiff 
contended  was  necessary  and  ample.  The 
evidence  related  to  the  vital  question  In  the 
case. 

The  plaintiff  submitted  a  proposition  of  law 
that  he  was  entitled  to  recover  even  if  the 
furnace  and  grates  were  not  smokeless,  or 
did  not  utilize  70  per  cent  of  the  available 


heat  units  of  the  coal  burned,  or  did  not  de- 
velop above  the  usual  rating  of  the  boilers, 
provided  the  draft  furnished  by  the  defend- 
ant's chimney  and  Its  connections  was  not 
ample,  and  the  court  added  the  words,  "In 
the  sense  in  which  the  contracting  parties 
understood  the  term  'ample.' "  There  was 
no  evidence  tending  to  show  that  the  word 
"ample"  was  used  by  the  parties  with  any 
other  meaning  than  its  ordinary  meaning  of 
plentiful,  or  fully  sufficient  for  the  purpose. 
There  Is  no  reascm  for  saying  that  the  de- 
fendant was  only  to  furnish  a  draft  as  ample 
as  Its  chimney  and  connections  were  capa- 
ble of  producing,  or  that  such  was  the  measure 
of  the  defendant's  obligation  under  the  con- 
tract. If  the  parties  meant  that  plaintiff  was 
to  furnish  a  smokeless  furnace  and  produce 
a  certain  capacity  with  the  chimney  and  con- 
nections, such  as  they  were  and  with  whatever 
draft  they  might  furnlsti,  the  condition  would 
be  meaningless  and  would  never  have  been  In- 
serted in  the  contract.  The  term  did  not  mean 
that  the  defendant  must  furnish  enough  draft 
to  make  the  furnace  smokeless,  but  it  did 
mean  that  a  failure  of  the  furnace  to  prove 
practically  smokeless  and  develop  the  capacity 
stated  must  not  result  from  deficient  draft. 
T^e  modification  would  raise  an  inference 
that  the  court  had  In  mind  some  understand- 
ing of  the  parties  different  from  the  contract 
by  which  the  warranties  were  conditioned 
upon  the  chimney  and  connections  furnishing 
plenty  of  draft  The  proposition  as  presented 
by  the  plaintiff  stated  the  law  correctly. 

The  third  proposition  submitted  by  the 
plaintiff  declared  the'  rule  of  law  that  if  the 
warranties  were  broken  and  the  defendant 
desired  to  reject  the  furnace'  and  grates  it 
must  do  so  within  a  reasonable  time,  and  If  It 
failed  to  do  so  it  became  obligated  to  pay 
the  contract  price,  less  the  damage.  If  any, 
shown  by  the  evidence  to  have  resulted  on 
account  of  the  breaches  of  the  warranties, 
and  the  court  added  the  modification,  "unless 
the  plaintiff  by  his  own  conduct  extended  the 
time  for  keeping  the  furnace."  There  was 
no  evidence  of  any  extension  of  time  by  the 
plaintiff  for  any  specified  period,  and  the  rule 
of  law  stated  In.  the  proposition  was  correct. 
In  determining  what  is  a  reasonable  time  in 
which  to  reject  an  article  on  account  of  a 
breach  of  warranty,  all  the  circumstances,  the 
conduct  of  the  seller,  and  what  he  has  said, 
are  to  be  taken  into  consideration;  but  the 
buyer  Is  bound  to  reject  the  article.  If  at  all, 
within  a  reasonable  time  In  view  of  all  such 
circumstances,  acts,  and  statements,  other- 
wise he  Is  bound  to  keep  the  article  and  pay 
the  price,  less  the  damages  occasioned  by  the 
failure  of  the  warranty.  Underwood  v.  Wolf, 
131  III.  425,  23  N.  B.  S9S,  19  Am.  St  Rep.  40; 
American  Theater  Co.  v.  Slegel,  Cooper  &  Co., 
221  111.  146,  77  N.  E.  688,  4  I*  E.  A.  (N.  S.) 
1167. 

The  judgments  of  the  Appellate  Court  and 
the  coimty  court  are  reversed,  and  the  cause 
Is  remanded  to  the  county  court. 

Beversed  and  remanded. 
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(23S  III.  401) 

PAWLAK  T.  SMITH  et  al. 

(Supreme  Court  of  Illinois.    Feb.  20,  1908.    Re- 
bearing  Denied  April  9,  1908.) 

Appeal  —  Reversal  bt  Appellate  Ooubt  — 
Findings  of  Facts — Conclusiveness. 
Practice  Act  1907  (Laws  1907,  p.  468)  S 
120,  provides  that  if  the  Appellate  Court,  except 
in  a  suit  in  chancery,  shall  find  the  facta  differ- 
ent from  the  finding  of  the  trial  court,  the  Ap- 
pellate Court  shall  recite  in  its  judgment  the  facts 
found,  and  such  judgment  shaH  be  conclusive  as 
to  all  matters  of  fact,  providing  that  where  the 
Appellate  Court  reverses  a  judgment  on  the 
facts  without  awarding  a  new  trial  and  the 
cause  is  taken  to  the  Supreme  Court,  then  both 
the  facts  and  the  law  shall  stand  for  review  in 
tbe  Supreme  Court.  Held,  that  where  the  Ap- 
pellate Court  reversed  a  judgment  for  plaintiff 
in  an  action  for  injuries,  reciting  that  it  did 
not  appear  that  defendants  were  negligent  as 
alleged  and  did  not  remand  the  case,  the  judg- 
ment was  not  reversed  on  a  question  of  law. 
and  the  Appellate  Court's  finding  was  conclu- 
sive on  the  Supreme  Court. 

[Ed.  Note. — For  cajies  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $  4208.] 

Appeal  from  Appellate  Court,  First  Dlst- 
trlct,  on  Appeal  from  Superior  Court,  Cook 
County;  Joseph  Bt  Gary,  .Tudge. 

Action  by  Joseph  Pawlak  against  Lewis 
M.  Smith  and  others.  From  a  Judgment  for 
plaintiff,  reversed  by  the  Appellate  Court 
without  remand,  plalntiflf  appeals.    Afflrmed. 

Blynn  &  Lyon  (Thomas  B.  Lantry,  of  coun- 
Bel),  for  appellant.  Mann  &  Miller  and  Gale 
Blockl,  for  appellees. 

FARMER,  J.  This  suit  18  brought  by 
Joseph  Pawlak,  by  bis  next  friend,  in  the 
superior  court  of  Cook  county,  against  Lewis 
M.,  Frank  M.,  and  Frederick  G.  Smith  and 
Frank  C.  Otis,  doing  business  under  the  firm 
name  of  L.  M.  Staiith  &  Bro.,  to  recover  dam- 
ages for  a  person'al  Injury  sustained  by  plain- 
tiff, resulting  from  a  fall  down  an  elevator 
shaft.  Plaintiff  recovered  a  Judgment  In  the 
superior  court  for  $1,500,  and  defendants 
appealed  to  the  Appellate  Court  for  the  First 
District.  Said  Appellate  Court  reversed  the 
Judgment  of  the  superior  court,  but  did  not 
remand  the  case.  The  reason  for  not  re- 
manding it  was  that  tbe  Appellate  Court 
found  the  facts  against  the  plaintiff  and  dif- 
ferent from  the  finding  of  tbe  trial  court,  and 
incorporated  tbe  facts  as  found  by  it  in  its 
final  Judgment.  The  Judgment  in  plaintiffs 
favor  in  the  superior  court  was  rendered  on 
November  18, 1905.  The  Judgment  of  tbe  Ap- 
pellate Court  reversing  the  judgment  of  the 
superior  court  was  rendered  October  18,  1907. 

'/he  declaration  alleged  that  defendants 
vrvTe  in  possession  of  a  certain  seven-Bt6r7 
building  in  the  city  of  Chicago,  and  had  rent- 
ed divers  stories  or  floors  of  said  building  to 
divers  tenants,  and,  for  tbe  accommodation 
of  the  tenants,  defendants,  l^  their  servants 
and  employes,  operated  a  certain  freight  ele-, 
vator  to  enable  tenants  to  carry  bundles  and 
parcels  from  their  respective  floors  to  the 
street;   that  tbe  elevator  was  operated  In  a 


shaft  having  an  opening -at  each  floor  of  the 
building,  and  also  an  opening  In  an  alley  In 
the  rear  of  the  building  for  Ingress  and  egress 
of  parties  using  it.  The  declaration  further 
alleged  that  the  bottom  of  the  shaft  was  15 
feet  l)elow  the  alley  landing,  and  that  a  plat- 
form at  the  alley  landing  enabled  a  person 
to  pass  from  the  elevator  to  the  alley;  that 
It  was  the  duty  of  defendants  to  keep  the 
entrance  to  tbe  elevator  from  this  platform 
closed  or  guarded  when  not  open  for  the  pur- 
pose of  taking  On  or  letting  off  passengers; 
that  the  defendants  conveyed  the  plaintiff, 
who  was  carrying  a  bundle,  to  the  alley  land- 
ing, and,  after  be  had  stepped  from  tiie  ele- 
vator to  the  landing,  defendants,  through 
their  employ^  (derating  the  elevator,  caused 
it  to  ascend  without  closing  or  barring  the 
door  of  tbe  shaft  which  opened  on  tbe  alley 
landing,  and  that,  as  plaintiff  was  about  to 
step  out  into  tbe  alley,  other  parties  unknown 
to  plaintiff  let  certain  drops  of  paint  fall 
from  above,  and  that  plaintiff,  while  en- 
deavoring to  prevent  the  paint  from  falling 
on  tbe  bundle  he  was  carrying,  stepped  Into 
the  open  shaft  and  fell  to  the  bottom  thereof, 
greatly  injuring  him. 

Tbe  building  did  not  belong  to  defendants, 
but  belonged  to  a  nonresident  estate  con- 
trolled by  a  nonresident  trustee,  and  defend- 
ants were  the  agents  of  said  trustee.  One 
of  the  Controverted  questions  was  whether 
tbe  defendants  were,  as  charged  in  tbe  dec- 
laration, in  tbe  possession  and  control' of  the 
building  and  the  servants  employed  in  Its 
management,  or  whether  said  servants  were 
the  servants  of  the  owner,  and  defendants 
were  agents  only  for  tbe  purpose  of  renting 
the  building,  collecting  tbe  rents,-  and  carry- 
ing out  orders  that  might  be  given  with  ref- 
erence to  It.  That  the  former  was  true  was 
contended  by  plaintiff,  and  that  the  latter 
was  the  fact  was  tbe  contention  of  defend- 
ants. Appellant  concedes  that  the  question 
as  to  which  of  these  positions  was  correct 
was  a  question  of  fact  to  be  determined  from 
tbe  evidence.  In  his  argument  be  contends 
that  evidence  that  appellees  were  merely 
agents  of  a  nonresident  owner  to  rent  its 
building  was  inadmissible,  and  says :  "Wheth- 
er they  (appellees)  were  in  possession  of  and 
operating  the  elevator  in  question  was  a 
fact  for  the  Jury,  and  it  was  not  proper  for 
tbe  court  to  overrule  the  finding  of  the  Jury 
In  that  respect  on  the  strength  of  evidence 
inadmissible  under  the  pleadings." 

Tbe  Appellate  Court  recited  the  following 
finding  of  facts  in  its  Judgment :  "The  court 
finds  as  a  fact  that  it  does  not  appear  from 
the  evidence  that  the  defendants,  or  any  of 
them,  are  guilty  of  the  negligence  alleged 
against  them  by  the  plaintiff  in  his  declara- 
tion In  this  case." 

The  case  is  brought  to  this  court  by  ap- 
pellant upon  the  theory  that  under  section 
120  of  the  practice  act  of  1907  (Laws  1907, 
p.  468)  the  facts  are  open  to  review  In  thiti 
court,  and  practically  the  whole  of  appel- 
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lanf  B  artrument  IB  devoted  to  the  proposi- 
tion tbat  tbe  finding  of  tbe  Appellate  Conrt 
that  appellees  were  not  guilty  ol  the  negli- 
gence charged  In  the  declaration  resulted 
from  Its  finding  that  they  were  not  In  the 
possession  and  control  of  the  building,  and 
that  the  servant  whose  negligence  Is  alleged 
to  have  caused  the  injury  was  not  their  serv- 
ant. Whether  this  Is  correct  or  not  does  not 
appear  from  the  judgment  and  tbe  finding  of 
facts  recited  therein.  But  whether  this  be 
true  or  not,  the  facts  found  by  the  Appellate 
Conrt  are  conclusive  upon  this  court,  and  we 
are  not  permitted  to  go  behind  the  finding 
made  for  the  purpose  of  determining  its  cor- 
rectness. Jones  V.  Chicago,  Rode  Island  & 
Pacific  Railway  Co.  (111.)  83  N.  E.  215; 
Becker  v.  Illinois  Central  Railroad  Co.  (111.) 
83  N.  E.  456 ;  Manthel  v.  Belt  Railway  Co. 
(111.)  83  N.  E.  1063.  The  Judgment  of  the  Ap- 
pellate Court  was  not  reversed  because  that 
court  disagreed  with  the  trial  court  upon 
any  question  of  law,  but  because  it  found 
tbe  facts  different  from  the  finding  of  the 
trial  court 

The  Judgment  of  the  Appellate  Court  Is 
afOrmed. 

Judgment  afilrmed. 


(m  III.  301) 

JENCO  v.  ILLINOIS  STEEL  CO. 

(Supreme  Court  of  Illinois.    Feb.  20.  1908.    Bo- 
bearing  Denied  April  10,  1908.) 

1.  Mastks  and  Sebvant— Irjubies  to  Seev- 
AXT  —  Actions  —  Evidence— Sufficienot— 
Negijqenck. 

In  an  action  against  a  steel  mannfacturine 
company  for  the  death  of  a  servant  from  burns 
laused  b;  red-hot  duat  thrown  on  decedent 
through  a  doorway  in  a  dust-catcher  by  an  ex-f 
plosion,  evidence  neld  to  sustain  a  findini;  that 
defendant  was  negligent. 

[Ed.  Note. — For  eases  in  point,  see  Cent.  Diff. 
vol.  34.  Master  and  Servant,  fl  954-977.1 

2.  Same— Questions  Foa  JtJBT— Contbiboto- 
BY  Neolioknce. 

In  an  action  against  a  steel  manufacturing 
company  for  the  death  of  a  servant  from  burns 
by  i«d-hot  dust  caused  by  an  explosion,  whether 
the  servant  was  negligent  held  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §g  1089-1132.] 

8.  Same— Assumption  of  Risk. 

Where  defects  or  dangers  connected  with 
the  particular  service  are  as  well  known  to  the 
employ^  as  to  the  master,  and  the  employe  con- 
tinues in  the  service  without  complaint  and 
without  promise  from  the  master  to  remedy  the 
defects,  the  risk  is  assumed ;  and  hence,  wbci'u 
a  servant  was  burned  by  red-hot  dust  thrown 
from  a  dust-catcher  in  a  steel  manufacturing 
plant  while  he  was  in  a  shanty  in  line  with  the 
door  of  tbe  dust-catcher,  and  it  appeared  that 
lie  had  worked  around  the  furnaces  of  the  estab- 
ILshment  for  six  or  seven  years,  that  all  of  the 
witnesses  who  worked  about  the  dust-catcher 
knew  of  previous  explosions,  that  the  servant 
knew  of  an  explosion  on  the  previous  evening 
which  threw  red-hot  dust  against  the  shantv, 
and  that  he  then  was  told  by  his  foreman  that 
he  bad  better  keep  out  of  there,  and  that  tbe 
intestate  was  familiar  with  the  dust-catcher  and 
tbe  location  of  the  shanty  and  the  fact  that  ex- 
plosions of  dnst  were  likely  to  occur  at  any  time, 
84  N.E.— 18 


the  servant  assumed  the  risk  of  going  into  the 
shanty  and  there  could  be  no  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  {{  574-600.1 

Appeal'  from  Appellate  Court  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  Will 
County;    Dorrance  Dibell,  Judge. 

Action  by  Michael  Jenco,  administrator, 
against  the  Illinois  Steel  Company.  From  a 
Judgment  of  the  Appellate  Court  for  the  Sec- 
ond District  affirming  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

This  Is  an  action  on  tbe  case  for  damages, 
brought  against  the  Illinois  Steel  Company 
for  negligently  causing  the  death  of  Michael 
Jankovlch.  The  administrator  recovered  a 
Judgment  in  the  circuit  court  of  Will  county 
for  14,000,  and  that  Judgment  has  been 
affirmed  by  tbe  Appellate  Court  for  the  Sec- 
ond District.  The  Illinois  Steel  Company  by 
its  further  api>eal  brings  the  record  to  this 
court  for  review. 

At  the  close  of  the  appellee's  evidence  the 
appellant  reqdested  the  trial  court  to  direct 
a  verdict  in  its  favor.  This  motion  was  over- 
ruled. The  only  error  complained  of  In  this 
court  Is  the  refusal  of  the  trial  court  to.grant 
the  peremjjtory  Instruction. 

Michael  Jankovlch,  an  employ^  of  appel- 
lant, was  so  burned  by  an  explosion  of  hot 
flue-dust  about  5  o'clock  on  the  morning  of 
May  21,  1906,  that  he  died  three  days  after- 
wards. Appellant  operated  furnaces  for  tbe 
manufacture  of  steel.  Appellant  offered  no 
evidence.  The  following  statement  made  by 
the  Appellate  Court  shows  the  facts  which 
appellee's  evidence  fairly  tended  to  establish: 

"The  evidence  shows  that  In  smelting  iron 
ore  in  blast  furnaces  a  large  amount  of  dust 
Is  created  and  blown  out  by  the  blast;  that 
much  of  this  dust  is  unmelted  ore,  and  Is  sav- 
ed and  run  through  the  furnace  again ;  that 
appellant's  furnaces  Nos.  1  and  2  are  50  or 
^60  feet  apart;  that  No.;L  Is  85  feet  high  and 
20  feet  in  diameter;  that  a  dust-catcher  is 
connected  with  the  top  of  the  furnace  to  catch 
the  duat  out  of  the  gas;  that  the  blast  Is 
heated  in  what  is  termed  the  'stove,'  which  Is 
a  structvwe  15  feet  in  diameter  and  75  feet 
high;  that  the  dust-catcher  connected  with 
furnace  No.  1  is  located  on  tbe  south  side  of 
the  stove,  andis  a  circular  structure  of  about 
the  same  height  and  diameter  as  the  stove, 
and  Is  constructed  of  brick ;  that  there  were 
three  openings  at  the  bottom  of  the  duet- 
catcher  about  three  or  four  feet  wide  and 
seven  feet  high,  or  of  sufficient  size  to  permit 
a  man  to  wheel  a  loaded  wheelbarrow 
through  them ;  that  one  of  these  openings 
was  on  the  east,  one  on  the  southwest,  and 
one  on  the  northwest;  that  in  the  Interior 
of  the  dust-catcher  was  a  funnel-shaped  re- 
ceptacle called  the  'down-comer,'  which  re- 
ceived the  dust  as  It  fell  from  the  flues ;  that 
at  the  bottom  of  the  funnel  was  a  bell  valve 
worked  by  a  lever,  which,  when  raised,  per- 
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mltted  the  collected  dust  to  ran  ont ;  that  the 
stockhouse  wall  Is  8  or  10  feet  west  of  the 
dust-catcher  and  ie  20  feet  high;  that  north 
of  the  dust-catcher  was  a  wall  connected 
with  the  stockhouse  wall,  extending  east  and 
west  and  about  100  feet  high;  that  there 
were  no  doors  or  openings  in  either  wall ; 
that  the  dust-catcher  was  located  about  20 
feet  southeast 'of  the  angle  formed  by  these 
two  walls,  and  in  this  angle  was  a  hot-blast 
shaiity  about  6  by  8  feet  and  7  feet  high,  In 
which  was  kept  the  pyrometer,  which  wae 
used  to  Indicate  the  heat  of  the  furnace; 
that  the  door  to  this  shanty  was  on  the  south 
side  of  it,  with  a  window  on  the  east  side; 
that  the  pyrometer  for  furnace  No.  1  was 
Inside  this  shanty,  with  Its  face  towards  and 
less  than  a  foot  from  the  window,  lighted  by 
an  electric  light,  so  that  It  could  be  read  from 
the  outside;  that  up  to  about  a  year  before 
this  accident  the  red-hot  flue  dust  had  been 
dumped  on  the  floor  of  the  dust-catcher  from 
the  down-comer  and  shoveled  into  wheel- 
barrows and  removed  in  that  way,  bat  about 
a  year  before  the  accident  a  chute  seven  or 
eight  feet  wide  at  the  top  but  smaller 
at  the  bottom  was  put  in,  leading  from  the 
bottom  of  the  dust-catcher  down  Into  the 
stockhouse,  which  was  located  .underneath 
the  floor  of  the  stove  and  dust-catcher,  with 
a  slide  in  the  bottom  of  the  chute,  so  that 
when  dust  was  wanted  the  slide  would  be 
opened  and  the  dust  would  run  out  into 
'buggies'  below;  that  this  chute  dispensed 
with  the  use  of  the  wheelbarrows  and  men 
for  removing  the  dust  through  the  opening, 
but  they  had  not  l)een  closed  in  any  way; 
that  during  the  daytime  a  man  was  in  charge 
of  the  dust-catcher,  whose  duty  it  was  to 
empty  the  down-comer  through  the  bell  valve 
Into  the  chute  at  regular  intervals ;  that  dur- 
ing the  night  no  person  had  this  duty,  but  it 
was  done  by  whatever  employ^  the  foreman 
ordered  to  empty  it ;  that  Jankovich,  the  de- 
ceased, was  the  nightman  who  had  charge 
of  the  bot-blaet,  and  he  had  a  helper,  Bazlk ; 
that  the  pyrometers  had  to  be  read  every  15 
minutes  and  a  record  kept  of  them  in  shanty 
No.  2,  which  was  the  one  Jankovich  had 
charge  of,  while  Bazik  looked  after  No.  1,  and 
If  either  one  did  not  have  time  to  read  his 
pyrometer  the  other  read  and  recorded  it; 
that  the  foreman  under  whom  Jankovich 
and  his  helper  worked  was  Andrew  Benson; 
that  the  foreman  of  the  stockhouse,  which 
was  on  the  lower  floor,  was  McGoogIn,  who 
had  nothing  to  do  with  Jankovich  or  his 
helper ;  that  when  Jankovich  and  his  helper 
came  to  work  the  evening  before  the  accident 
they  took  their  dinner  palls  and  coats  Into 
shanty  No.  1,  and  there  was  a  burst  of  dust 
at  that  time  which  frightened  Jankovich,  who 
bad  worked  there  several  years;  that  at 
half-past  11  the  night  of  the  accident,  Jan- 
kovich, upon  the  order  of  Benson,  bad  emp- 
tied the  down-comer  Into  the  chute,  and  the 
foreman  from  the  stockhouse  turned  a  hose 


on  the  dust,  sticking  It  Into  the  dust  and 
leaving  it  there  with  the  water  running  from 
the  hose  into  the  dust;  that  at  the  time 
of  the  explosion  some  of  the  men  in  the 
stockhouse  below  opened  the  slide  In  the 
chute  to  run  the  dust  into  a  buggy,  and  this 
appears  to  have  in  some  way,  by  mixing  the 
water  or  saturated  dust  with  the  red-hot  dust, 
caused  a  very  violent  explosion,  which  threw 
the  dust  up  the  chute  Into  the  dust-catcher 
and  out  through  the  northwest  opening  and 
Into  shanty  No.  1,  the  door  of  which  was  in 
line  with  the  northwest  opening  of  the  dust- 
catcher,  covering  the  floor  of  the  shanty  with 
red-hot  dust  to  a  depth  of  two  or  three  feet. 
Jankovich,  who  at  the  time  the  explosion  oc- 
curred was  In  this  shanty  for  some  reason 
which  is  not  deflnltely  shown  by  the  proof, 
was  so  burned  by  the  dust  that  be  died." 

Appellee's  declaration  co;nsists  of  six  counts. 
The  flrst  count  of  this  declaration  charged  a 
violation  of  the  duty  of  appellant  to  furnish 
appellee's  intestate  a  reasonably  safe  place  in 
which  Ut  perform  his  work,  by  negligently 
falling  to  close  the  openings  at  the  base  of 
the  dust-catcher ;  the  second  and  third  counts 
charge  negligence  In  locating  the  shanty  in 
line  with  the  door  of  the  dust-catcher;  the 
fourth  count  charges  Improper  and  negligent 
management  of  the  dust-catcher;  the  fifth 
count  charges  negligent  construction  of  the 
dust-catcher ;  while  the  sixth  charges  that 
the  dust-catcher  and  other  appliances  were 
out  of  repair, 

Oarnsey  &  Wood  (Knapp,  Haynie  &  Camp- 
bell, of  counsel),  for  appellant  J.  J.  Wel- 
lentz  and  J.  W.  Downey,  for  appellee. 

'  VICKERS,  J.  (after  stating  the  facts  as 
above).  There  is  no  proof  which  tends  to 
support  the  charge  that  the  dust-catcher  or 
any  of  the  other  instrumentalities  used  by 
appellant  were  out  of  repair,  nor  is  it  claimed 
by  appellee  that  the  charge  contained  in  the 
fourth  count,  of  improper  and  negligent  man- 
agement of  the  dust-catcher,  is  sustained. 
There  is  no  proof  in  the  record  that  the 
method  of  operating  the  dust-catcher  and 
handling  the  dust  after  it  came  down  was 
any  difTerent  on  the  night  of  the  accident 
from  the  usual  method  employed  by  appel- 
lant in  doing  this  work.  Appellee's  case, 
therefore,  must  rest  on  the  charges  of  neg- 
ligence in  the  other  counts,  all  of  which 
charge,  in  some  form,  a  violation  of  the 
duty  of  appellant  to  exercise  reasonable  care 
to  furnish  appellee's  intestate  a  reasonably 
safe  place  to  work; 

It  wil  be  noted  that  appellee  does  not 
charge  that  the  explosion  which  injured  Jan- 
kovich was  caused  through  negligence,  but, 
apparently  assuming  that  such  explosions 
are  liable  to  occur,  the  contention  Is  that  it 
was  the  appellant's  duty  to  close  the  openings 
in  the  dust-catcher  or  move  the  shanty  out  of 
line  with  the  opening,  so  that  when  such  ex- 
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plosions  did  occur 'no  Injnr;^  woald  result  to 
persona  working  around  the  dust-catcher 
and  shanty.  Regarding  the  question  of  neg- 
ligence charged  as  one  of  fact,  we  are  in- 
clined to  agree  wlth^the  trial  and  appellate 
courts.  In  our  opinion  the  evidence  estab- 
lishes the  charge  that  leaving  these  open- 
ings in  the  dust-catcher  was  negligence.  Un- 
der  the  old  method  of  removing  the  dust  by 
wheelbarrows  from  the  bottom  of  the  dust- 
catcher  these  openings  were  necessary  to  en- 
able the  men  to  go  In  and  out  In  removing  the 
dnst,  but  after  the  chute  was  constructed, 
by  means  of  which  the  dust  was  conveyed  to 
the  stockroom,  no  reason  Is  assigned  why  the 
openings  in  the  dust-catcher  might  not  have 
been  closed.  It  Is  shown  satisfactorily  that 
a  number  of  similar  explosions  had  occurred, 
and  that  other  persons  than  Jankovlch  had 
been  Injured  by  such  explosions.  The  last  of 
tbese  explosions  before  the  one  In  question 
occurred  about  6  o'clock  the  evening  before 
Jankovlch  was  burned.  The  frequency  of 
these  explosions  and  the  dangerous  conse- 
quences liable  to  follow  required  the  appel- 
lant to  take  all  reasonable  precaution  to  mini- 
mize the  dangers  to  be  apprehended  there- 
from. 

Conceding  appellant's  negligence  to  be  es- 
tablished as  charged,  appellee  Is  not  entitled 
to  recover  unless  the  evidence  fairly  tends 
to  prove  that  appellee's  Intestate  was  free 
from  contributory  negligence,  and  that  the 
injury  did  not  result  from  an  assumed  risk. 
Upon  the  question  of  contributory  negligence 
we  think  the  case  was  properly  submitted 
to  the  Jury.  Upon  the  question  of  assumed 
risk  the  law  Is  well  settled  that,  where  de- 
fects in  the  appliances  or  conditions  connect- 
ed with  the  particular  service  In  which  the 
employe  is  engaged  are  equally  well  known 
to  him  and  the  master,  the  latter  Is  not  liable 
lor  Injuries  -resulting  to  the  servant  there- 
from. If  a  servant,  under  such  circumstan- 
ces, continues  in  the  service  of  the  master 
without  complaint  and  without  any  promise 
from  the  master  to  remedy  the  defects, 'be 
assumes  the  risk  and  cannot  recover  for  an 
injury  resulting  therefrom.  Christiansen  v. 
Graver  Tank  Works,  223  III.  142,  79  N.  R  97. 
During  the  six  or  seven  years  that  Janko- 
rich  worked  around  these  furnaces  it  must  be 
assumed  tliat  be  became  entirely  familiar 
with  all  visible  and  open  surroundings  and  clr- 
immstances  connected  with  the  service.  The 
proof  is  that  Bazlk,  who  worked  with  Janko- 
vlch as  a  helper,  knew  of  the  previous  ezplo- 
tUma.  He  and  the  deceased  worked  together 
at  the  -same  employment,  and  Jankovlch's 
opportunities  for  becoming  familiar  with  con- 
ditions were  as  good  as  Bazik's.  All  of  the 
witnesses  who  worked  about  the  dust-catcher 
were  familiar  with  these  explosions.  The 
evidence  clearly  shows  that  the  explosion  that 
occurred  at  6  o'clock  the  evening  before  was 
Imown  to  Jankovlch.  He  and  Bazik  were 
in  sbsoty  Ho.  1,  which  Is  the  place  where 


Jankovlch  was  Injured  the  following  morn- 
ing, at  the  time  of  the  6  o'clock  explosion. 
A  column  of  red-hot  dust  came  from  the 
opening  in  the  dust-catcher  to  the  door  of 
the  shanty.  Jankovlch  closed  the  door  of  the 
shanty,  and  this  saved  himself  and  Bazlk 
from  Injury  on  that  occasion.  After  this  oc- 
currence Jankovlch  went  to  Benson,  his  fore- 
man, and  informed  him  of  the  occurrence. 
Benson  told  him  that  "the  best  thing  he  could 
do  was  to  keep  out  of  there."  It  thus  ap- 
pears that  Janliovlch  was  familiar  with  the 
opening  in  the  dust-catcher,  with  the  location 
of  the  shanty,  and  the  fact  that  explosions  of 
dust  were  liable  to  occur  at  any  time.  He 
also  knew,  from  his  experience  on  the  even- 
ing before,  that  If  a  dust  explosion  occurred 
the  hot  dust  would  be  thrown  out  of  the 
door  of  the  dust-catcher  toward  the  door  of 
the  shanty,  tbtis  making  the  shanty  a  place 
of  danger ;  and.  In  addition  to  his  own  knowl- 
edge, he  had  been  warned  by.  his  foreman 
that  the  best  thing  he  could  do  was  to 
"keep  out  of  the  shanty."  With  this  knowl- 
edge of  conditions  Jankovlch  must  be  held 
to  have-  assumed  the  risk  of  going  Into  the 
shanty.  He  was  not  ordered  there  by  his 
foreman.  His  purpose  In  going  there  at  the 
time  In  question  is -not  clearly  shown.  Under 
the  law  as  announced  by  many  decisions  of 
this  court,  It  must,  we  think,  be  held  that 
the  Injury  complained  of  resulted  from  an 
assumed  risk.  It  follows  from  the  forego- 
ing views  that  the  trial  court  erred  In  not 
directing  a  verdict  for  appellant 

The  Judgments  of  the  appellate  and  circuit 
courts  are  reversed,  and  the  cause  remanded 
to  the  circuit  court. 

Reversed  and  remanded. 


(233  III.  2S4) 

EXPANDED  METAL  FIREPROOPING  00. 

V.  BOTCB. 
(Supreme  Court  of  Illinois.    Feb.  20,  190S.    Re- 
hearing Denied  April  10,  1908.) 

1.  Appeai.  — Assignment  of  Ebbobs— Neces- 
sity OF  Assigning  Pabticulab'  Erbobs. 

An  error  which  has  not  been  assigned  can- 
not be  raised  in  the  Supreme  Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  !§  3086,  3087.] 

2.  Assumpsit— Actions  foe  Bbeach  of  Oon- 
TBACT— Common  Counts. 

When  a  contract  has  been  performed  and 
nothing  remains  to  be  done  bu(  to  pay  the 
amoant,  a  recovery  can  be  had  under  the  common 
counts. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  5,  Assumpsit  Action  of,  {§  14-26.] 

3.  Same — Condition  Pbecedent— Abchitect's 
Cebtificate. 

When  the  procurement  of  an  architect's 
certificate  is  a  condition  precedent  to  the  con- 
tractor's right  to  recover  for  the  work,  and  he 
relies  on  a  waiver  of  the  condition,  it  is  error 
to  i>ermit  a  recovery  on  proof  of  such  waiver 
under  the  common  counts,  as  in  such  case  a  re- 
covery can  only  be  had  on  a  declaration  setting 
up  the  contract,  averring  performance  of  the 
work,  and  stating  the  reason  for  failure  to  com- 
ply with  the  condition. 
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4.  CoNTBACTS— Pekfokmakce— Waivkb  of  Ab- 

CHITECT'S    CERTirlCATE. 

The  procurement  of  the  final  certificate  of 
an  architect  as  required  by  a  building  con- 
tract is  not  waived  by  the  making  of  partial 
payments  without  the  architect's  certificate  as 
required  by  an  article  in  the  contract  requir- 
ing payments  during  the  progress  of  the  work. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  11,  Contracts,  S  1317.] 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  from  Circuit  Court,  Cook 
County;.  Charles  A.  Bishop,  Judge. 

Action  by  the  Expanded  Metal  Flreproof- 
ing  Company  against  W.  D.  Boyce.  From  a 
Judgment  of  the  Appellate  Court  affirming  a 
Judgment  for  the  plaintiff,  defendant  appeals. 
Reversed. 

This  is  an  action  in  assumpsit  brought  by 
appellee  in  the  circuit  court  of  Cook  county, 
against  appellant,  to  recover  for  work  and 
labor  performed  and  materials  furnished  in 
and  about  the  construction  of  certain  ex- 
panded metal  and  concrete  floors  and  roofs 
in  a  paper  mill  of  appellant  at  Marseilles,  111., 
In  1002,  and  for  the  use  and  hire  of  a  certain 
engine  and  mixer.  The  case  was  tri^  on  a 
declaration  consisting  only  of  the  common 
counts,  to  which  the  general  issue  was  plead- 
ed. On  the  trial  the  Jury  found  the  issues 
for  the  plaintiff,  and  assessed  its  damages  at 
$4,418.75,  and  also  returned  special  findings 
that  the  work  was  done  in  a  good  and  work- 
manlike manner  and  the  materials  furnished 
were  in  accordance  with  the  provisions  of 
the  contract  The  plaintiff  remitted  the  sum 
of  1111.27,  and  Judgment  was  entered  for 
$4,307.4a  On  appeal  to  the  Appellate  Court 
the  Judgment  was  affirmed,  and  the  case  is 
brought  here  for  review. 

The  written  contract  upon  which  this  ac- 
tion was  based  is  dated  January  18,  1902. 
Drawings  and  speciflcations  for  the  work 
were  made  a  part  by  reference.  Article  1  of 
the  contract  provided  that  "the  contractor, 
under  the  direction  and  to  the  satisfaction 
of  N.  F.  Ambursen,  architect,  acting  for  the 
purposes  of  this  contract  as  agent  of  the 
said  owner,  -shall  and  will  provide  all  mate- 
rials and  perform  all  the  work  mentioned  in 
the  speciflcations  and  shown  on  the  draw- 
ings prepared  by  the  said  architect,"  etc. 
Article  3  provided  that  no  alterations  should 
be  made  In  the  work  as  shown  in  the  draw- 
ings and  specifications,  except  upon  the  writ- 
ten order  of  ttie  architect,  "and  when  so  made 
the  value  of  the  work  added  or  omitted  shall 
be  computed  by  the  architects,  and  the  amount 
so  ascertained  shall  be  added  or  deducted 
from  the  contract  price,"  with  the  further 
provision  that  if  there  was  dissent  to  the 
architect's  finding  the  question  might  be  left 
to  three  disinterested  arbitrators  to  decide. 
Article  4  provided  that  if  the  architect  found 
fault  with  the  work  and  gave  a  written  no- 
tice the  contractor  should  remedy  the  de- 
fects. Article  9  provided  that  the  payments 
should  be  made  to  the  contractor  for  85  per 
cent  of  the  contract  price  as  the  work  pro- 


gressed, and  final  payment  be  made  within 
30  days  after  the  contract  was  fulfilled: 
that  "all  payments  shall  be  made  upon  the 
written  certificate  of  the  architects  to  the 
effect  that  such  payments  have  become  due," 
with  the  added  provision  that  the  owner 
might  retain  out  of  such  payments  sufficient 
to  indemnify  himself  against  Uens  or  claims 
against  the  contractor.  Article  10  provided 
"that  no  certificate  given  or  payment  made 
under  this  contiract  except  the  final  certifi- 
cate or  final  payment,  shall  be  conclusive 
evidence  of  the  performance  of  this  contract 
either  wholly  or  In  part,  and  that  no  payment 
shall  be  construed  to  be  an  acceptance  of  de- 
fective work  or  improper  materials."  The 
contract  price  of  the  work  was  $8,600. 

Eddy,  Haley  &  Wetten  (P.  C.  Haley,  Emil 
C,  Wetten,  and  Herbert  J.  Campbell,  of  coun- 
sel), for  appellant  Fred  H.  Atwood,  Frank 
B.  Pease,  and  Charles  O.  Loucks,  for  appel- 
lee. 

CARTER,  J.  (after  stating  the  focts  as 
above).  On  the  trial  of  the  case  in  the  cir- 
cuit court  a  certificate  signed  by  architect 
Ambursen  was  offered  in  evidence  by  appel- 
lee. There  is  evidence  In  the  record  tending 
to  show  that  the  architect  had  little,  if  any- 
thing, to  do  with  the  work  In  question  dur- 
ing its  progress,  and  it  is  claimed  by  appel- 
lee that  the  architect  had  been  discharged 
by  the  appellant  before  the  work  was  per- 
formed, but  we  find  no  positive  evidence  in 
the  record  of  this  latter  fact  At  the  time 
the  certificate  was  obtained  it  appears  that 
the  architect  was  residing  in  Watertown,  N. 
T.,  and  arrangements  were  made  with  him 
by  appellee  to  come  out  to  Marseilles,  ex- 
amine the  work,  and  give  his  certificate.  Un- 
der the  evidence  relating  to  the  securing  of 
this  certificate  the  trial  court  excluded  it, 
and  the  Appellate  Court  held  "that  ruling 
proper.  It  is  earnestly  contended  by  appellee 
in  this  court  that  both  the  trial  and  appel- 
late courts  erred  in  this  regard.  As  appellee 
has  not  assigned  cross-errors,  the  error,  if 
any,  in  this  regard  cannot  be  raised  in  this 
court 

Manifestly,  appellee  was  bound  to  procure 
the  certificate  of  the  architect  showing  the 
performance  of  the  work  as  provided  in  the 
contract  and  the  amount  due  under  it,  or 
show  an  excuse  for  not  so  doing.  The  chief 
contention  Is  that,  after  this  certificate  was 
excluded,  the  court  erred  in  permitting  ap- 
pellee to  prove,  under  the  common  counts, 
that  there  bad  been  substantial  compliance 
with  the  provisions  of  the  contract  as  to  car- 
rying out  the  contract  and  completing  the 
work.  We  held  In  Hart  v.  Carsley  Manf.  Co., 
221  III.  444,  77  N.  B.  897,  112  Am.  St  Rep. 
180,  that  if  the  architect's  certificate  to  a 
building  contract  has  not  been  obtained  as 
therein  required,  showing  the  amount  due, 
a  recovery  cannot  t>e  had  upon  the  common 
counts ;  that  a  recovery  must  be  had  on  the 
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declaration,  setting  ap  the  contract,  the  per- 
(onnance  as  to  furulBhlng  materials  and  do- 
ing the  work,  and  stating  the  reason  why  the 
certificate  had  not  been  obtained.  In  City  of 
Peoria  v.  Construction  Co.,  169  111.  88,  48  N. 
E.  435,  We  held  that  "when  work  is  done  un- 
der a  contract,  •  •  •  plaintiff  can  only 
recover  therefor  when  he  has  fully  or  sub- 
stantially performed  the  conditions  precedent 
to  his  right  of  recovery  as  stated  in  the  con- 
tract, or  else  averred  and  proved  a  sufficient 
excuse  for  bis  noncompliance  with  its  condi- 
tions." In  Chitty  on  Pleadings  (volume  1, 
Utb  Am.  Ed.,  star  page  825)  It  is  stated  that, 
••where  the  matter  to  be  performed  is  a  con- 
dition precedent,  .  the  performance  of  that 
matter  must  be  shown,  although  a  third  per- 
son was  to  do  the  act  and  he  unreasonably 
refuse  his  concurrence."  The  same  author 
la  the  same  volume  (fstar  page  328)  lays  down 
the  rule  that.  In  averring  an  excuse  for  non- 
Iierformance,  plalntiS  must  state  his  readiness 
to  perform  the  act  and  the  particular  cir- 
cnmstances  which  constitute  such  excuse; 
tbat.  In  stating  an  excuse  for  nonperformance 
of  a  condition  precedent,  plaintiff  must,  in 
general,  show  tbat  the  defendant  either  pre- 
vented the  performance  or  rendered  it  un- 
iiecessary  by  his  neglect  or  by  discharging  the 
plalntlfT  from  performance. 

In  all  cases  where,  under  the  contract, 
something  Is  to  l>e  done  by  the  plaintiff  or 
some  other  person,  precedent  to  perform- 
aDce  by  the  defendant,  the  plaintiff  must  al- 
lege performance  of  such  condition  precedent 
or  show  some  excuse  for  the  nonperformance. 
2  Ency.  of  PI.  &  Pr.  p.  999,  and  cases  cited ; 
Gould's  PI.  (5th  Ed.)  p.  67.  When  a  build- 
ing contract  provides  for  an  architect's  cer- 
tificate, such  provision  is  a  condition  pre- 
cedent to  a  right  of  recovery,  and  the  excuse 
tor  the  nonproductlon  of  such  certificate  must 
be  alleged  and  proved.  4  Ency.  of  PI.  &  Pr. 
013,  and  cases  there  cited. 

It  has  been  frequently  held  by  this  court 
tbat  where  a  contract  has  been  performed, 
and  it  only  remains  for  the  contract  price  for 
labor  or  property  to  be  paid,  plaintiff  may 
sue  and  recover  under  the  common  counts, 
and  the  special  agreement  may  be  read  In 
evidence  for  the  purpose  of  showing  Its  terms 
to  recover  damages.  Concord  Apartment 
House  Co.  V.  O'Brien,  228  111.  360,  81  N.  E. 
1038;  City  of  Chicago  v.  Chicago  &  North- 
western lUIlway  Co.,  186  HI.  300,  57  N.  E. 
795:  Parmly  v.  Farrar,  169  111.  606,  48  N.  E. 
693.  It  is  therefore  Insisted  by  appellee  that, 
as  the  evidence  showed  that  the  architect's 
certificate  was  waived  by  the  parties,  recov- 
ery could  be  had  under  the  common  counts 
without  an  averment  in  the  declaration  of  the 
waiver,  If  the  evidence  also  showed  that  the 
contract  was  performed  and  nothing  remain- 
ed to  be  done  but  to  pay  the  amount  due — 
eitlDg,  in  support  of  this  contention,  Foster  v. 
McEeown,  192  HI.  839,  61  N.  E.  514 ;  Evans 
T.  Howell,  211  III.  85,  71  N.  E.  854 :  Chicago 
k  Eastern  Illinois  Railroad  Co.  v.  Moran, 


187  ni.  816,  68  N.  El  S85;  Shepard  T.  Mills, 
173  111.  228,  60  N.  E.  709;  Keeler  v.  Herr,  157 
III.  57;  Continental  Life  Ins.  Co.  v.  Rogers, 
119  III.  474,  10  N.  B.  242,  69  Am.  Rep.  810; 
German  Fire  Ins.  Co.  v.  Oranert,  112  111.  68, 
1  N.  B.  118.  An  examination  of  these  cases 
will  show  tbat  In  the  majority  of  them  the 
question  of  proving  a  waiver  under  the  com- 
mon counts  without  spedally  pleading  It  was 
not  an  issue.  In  some  of  them  the  rule  Is 
laid  down  that,  when  a  contract  has  been 
performed  and  nothing  remains  to  be  done 
but  to  pay  the  amount,  recovery  could  be  had 
under  the  common  covmts,  and,  while  there 
are  some  general  statements  In  certain  of 
these  decisions  that  tend  to  uphold  the  con- 
tention of  appellee  on  this  question,  Foster 
V.  McKeown,  supra,  is  the  only  one  which 
holds  that,  when  a  building  contract  has  been 
substantially  performed,  an  excuse  for  failure 
to  procure,  as  required,  the  architect's  cer- 
tificate, may  be  shown  under  the  common 
counts.  We  refuse  to  follow  this  case  as  an 
authority  on  this  question  in  Hart  v.  Cars- 
ley  Manf.  Co.,  supra,  stating  tbat  It  was  not 
In  accord  with  the  weight  of  authority. 

Counsel  for  appellee  in  this  case  insist  that 
there  is  a  distinction  between  waiver  and  ex- 
cuse; that  an  excuse  for  nonperformance 
Is  one-sided,  while  a  waiver  is  two-sided  and 
must  be  participated  in  by  both  parties.  It  Is 
very  clear  from  the  authorities  heretofore 
cited  that  this  distinction  is  not  valid.  In  the 
Encyclopedia  of  Pleading  &  Practice  (volume 
4,  p.  631)  it  Is  stated,  In  discussing  this  sub- 
ject, that  If  the  plaintiff  intends  to  rely  on 
facts  which  show  a  waiver  of  iierformance 
by  the  defendant  he  must  plead  such  facts; 
tl^^t  he  cannot  plead  performance  and  re- 
cover under  proof  of  waiver  of  performance. 
See,  also,  page  644  of  same  volume,  and  au- 
thorities dted. 

We  think  It  Is  clear,  by  the  great  weight 
of  authority  in  this  and  other  Jurisdictions, 
that,  if  the  architect's  certificate  Is  not  ob- 
tained, recovery  can  only  be  had  on  a  dec- 
laration setting  up  the  contract  and  stating 
the  reason  for  failure  to  comply  with  the 
condition  precedent  requiring  the  furnish- 
ing of  an  architect's  certificate.  Moreover, 
we  are  of  the  opinion  tbat  there  Is  no  proof 
in  this  record  that  would  Justify  the  conclu- 
sion that  appellant  had  vvalved  the  procuring 
of  the  architect's  certificate  In  question.  It 
is  claimed  that  this  was  waived  because 
partial  payments  were  made  from  time  to 
time,  under  said  article  9  of  the  contract, 
without  the  architect's  certificate,  as  required 
thereby.  It  Is  not  claimed,  however,  tbat 
more  than  85  per  cent,  was  paid,  and  so  far 
as  we  can  find  there  is  nothing  In  the  record 
to  Indicate  that  the  provision  of  article  10  as 
to  the  final  certificate  was  waived  in  any 
manner  by  the  appellant.  This  being  true, 
under  none  of  the  authorities  cited  would 
appellee  be  permitted  to  make  proof  under 
the  common  counts  that  the  contract  bad 
been   substantially   performed. 
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Complaint  Is  made  of  two  InstmctlonB  giv- 
en for  appellee.  While  we  think  In  some  par- 
ticulars these  Instructions  are  Inaccurate  In 
wording  and  subject  to  criticism,  we  wonld 
not  be  Inclined  to  reverse  the  case  for  that 
cause. 

For  the  errors  Indicated  In  permitting  the 
Introduction  of  the  proof  In  question  under 
the  common  counts,  the  Judgments  of  the 
circuit  court  and  Appellate  Court  will  be  re- 
versed, and  the  cause  will  be  remanded  to  the 
circuit  court  for  further  proceedings  consist- 
ent with  the  views  herein  expressed. 

Reversed  and  remanded. 


(OS  III.  223) 

PEOPLE  V.   INTERNATIONAIi   SALT   CO. 

(Supreme  Court  of  Illinois.    Feb.  20.  1908.    Re- 
hearing Denied  April  10,  1908.) 

1.  Taxation— LiABiLiTT  op  Pkopebty— Lease- 

HOLII    IN    KXEMPT   PKOPERTT. 

Under  llurd's  Rev.  St.  1903.  c.  120,  i  GO. 
providing  that  where  real  estate  which  is  exempt 
from  taxation  is  leased  to  another  whose  prop- 
erty is  not  exempt,  and  the  leasing  of  which 
does  not  make  the  real  estate  taxable,  the  lease- 
hold estnte  xhall  be  listed  as  ]es.see's  property, 
a  leasehold  estate  in  a  railroad  company's  right 
of  way  held  by  one  whase  property  is  taxable 
is  subject  to  taxation  aa  the  lessee's  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  {  168.] 

2.  Saue— Assessment— Mode  op  Assessuent. 

By  the  express  provisions  of  Hurd's  Rev. 
St  190i),  c.  120.  §  GO,  when  a  leasehold  estate 
in  exempt  property  is  taxable  to  the  lessee,  it 
must  be  taxed  as  real  estate,  and  not  as  personal 
property. 

3.  Same. 

Revenue  Act  1898,  g  3  (Hurd's  Rev.  St 
1905,  c.  120,  §  297).  provides  for  the  election 
of  a  board  of  a-^sessors  in  counties  containing 
125,000  or  more  inbabitants,  and  aa-d  board  has 
the  powers  and  is  required  to  perform  the  duties 
of  township  assessors  under  the  law, 

[Ed.  Note. — For  cases  in  noint,  see  Cent.  Dig. 
vol.  45,  Taxation,  {f  515-520.] 

4.  Same— CouNTT  Clebk's  List— Omissions — 
Power  of  Assessobs. 

Under  Revenue  Act  1898,  S  12  (Hurd's  Rev. 
St  1905,  c.  120,  i  300),  which  makes  it  the  duty 
of  assessors  in  quadrennial  years  to  determine 
the  value  of  land  liated  for  taxation,  and  pro- 
vides that  they  shall  also  in  each  intervening 
year  list  and  assess  in  like  manner  "all  real  prop- 
erty which  shall  become  taxable,  and  which  is 
not  upon  the  general  assessment,"  an  assessor 
has  authority  to  list  and  assess  real  estate  that 
was  taxable  when  the  county  clerk  made  the  lists 
of  taxable  real  estate  in  the  quadrennial  year 
as  required  by  .»ection  10  (Hurd  s  Rev.  St  1005, 
o.  12(>,  §  304),  but  which  was  omitted  from  such 
lists. 

[Ed.  Note.— For  casps  in  point,  see  Gent  Dig. 
vol.  45,  Taxation,  {  600.] 

5.  Saute— Notice  of  Assessment. 

When  an  original  assessment  is  made  by  the 
board  of  review,  the  property  owner  is  entitled 
to   notice. 

[Ed.  Note. — For  oases  in  noint,  see  Cent.  Dig. 
vol.  45,  Taxation.  H  603-606.] 

C.  Same— Notice. 

When  assessors,  acting  under  the  anthority 
conferred  by  Revenue  Act  1898,  $  12  (Hurd's 
Rev.  St.  1905,  c.  120,  i  306),  make  an  orig'nal 
assessment  Of  real  estate  omitted  from  the  lists 
made  by  the  county  clerk,  the  property  owner  is 


not  entitled  to  notice,  since  sections  23,  25,  and, 
35  (Hurd's  Rev.  St  1905.  c.  120,  iS  317.  319. 
329),  requiring  the  board  of  assessors  to  meet 
annually^  to  revise  assessments  of  real  estate, 
authorizing  them  to  correct  assessments  on  ap- 
plication of  a  taxpayer,  and  requiring  their  office 
to  be  kept  open  through  the  year,  and  author- 
izing the  board  of  review  to  correct  assessments 
on  application  therefor,  of  which  provisions  an 
owner  is  bound  to  take  notice,  afford  him  ample 
opportunity  to  have  his  assessment  reviewed  and 
corrected. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  |§  603-«06.] 

7.  Same  — Salx  of  Land  fob  Taxes— Deun- 
quENT  List. 

A  description  in  a  delinquent  tax  list  which 
is  sufficient  to  enable  a  competent  surveyor  tu 
locate  the  land  is  sufficient 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §  1280.] 

8.  Same— Recovebt   or  Tax   on    Fobfeiteo 
Land. 

A  judgment  and  order  for  sale  of  land  for 
taxes,  and  a  forfeiture  to  the  state  at  the  sale, 
is  sufficient  to  support  an  action  of  debt  against 
the  owner  for  the  delinquent  taxes. 

Appeal  from  Circuit  Court,  Cook  County; 
Lockwood  Honore,  Judge. 

Action  by  the  pe<vle  of  the -state  of  Illinois 
against  the  International  Salt  Company  of 
Illinois.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 


Runnells  &  Hurry,  for  appellant 
Martin,  for  the  People. 


lies  & 


FARMER,  J.  This  was  an  action  of  debt 
brought  by  appellee  against  appellant  In  the 
circuit  court  of  CJook  county  to  recover  un- 
paid taxes  assessed  and  levied  for  the  years 
1904  and  1905  against  certain  property  of  ap- 
pellant. The  property  Is  described  In  the 
declaration  as  a  "leasehold  estate  and  Im- 
provements (except  United  States  life  saving 
station)  on  Illinois  Central  Railroad  Pier  No. 
1,  lying  south  of  and  adjoining  the  Chicago 
river  In  southeast  quarter,  section  ten  (10), 
township  thirty-nine  (39)  north,  range  four- 
teen (14)  east  of  the  third  principal  meridian, 
situated  In  Cook  county  and  state  of  Illi- 
nois." The  declaration  alleges  "that  said 
leasehold  and  Improvements  are  on  the  right 
of  way  of  the  Illinois  Central  Railroad  Com- 
pany, and  are  assessed  and  taxed  as  real  es- 
tate, iu  accordance  with  the  statute  in  such 
case  made  and  provided."  Pier  No.  1  Is  oc- 
cupied by  tracks  of  the  Illinois  Central  Rail- 
road and  buildings  suitable  for  use  as  freight 
sheds  and  warehouses.  On  the  21st  of  March, 
1902,  the  Illinois  Central  Railroad  Company, 
by  a  lease  In  writing,  leased  to  the  appellant 
the  property  assessed  for  the  taxes  sought  to 
be  collected  in  this  suit.  Tbe  lease  was  for 
five  years  from  the  1st  day  of  February,  1902. 
Under  the  lease  appellant  took  possession  of 
the  buildings  on  the  premises  therein  describ- 
ed, which  buildings  were  erected  by  and  wer*' 
the  property  of  the  Illinois  Central  Railroad 
Company,  and  used  them  for  the  storage  of 
salt  and  other  merchandise.  Although  au- 
thorized by  the  lease  to  erect-new  and  addi- 
tional buildings,  none  have  ever  been  erected.- 
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The  lease  required  appellant  to  pay  all  tazea 
and  assessments,  general  or  special,  that 
mlgbt  be  legally  assessed  against  tlie  said  de- 
mised premises  during  the  term  of  tbe  ap- 
l>«llaDt's  toiancy.  Tbe  books  made  up  by 
the  county  clerk  of  Cook  county  in  the  year 
1903,  which  was  the  quadrennial  year  for 
the  assessment  of  real  estate,  containing  a 
list  of  tbe  taxable  property,  did  not  Include 
appellant's  leasehold  Interest  In  tbe  property 
here  in  controversy,  and  it  was  not  assessed 
tw  taxation  for  that  year.  Said  county  clerk 
did  not  make  up  any  list  of  said  proiterty  for 
the  purpose  of  assessment  and  taxation  in 

1904  or  in  1905,  but  tbe  board-  of  assessors 
ndded  tbe  property  to  the  list  made  in  the 
books  ftirnlshed  by  tbe  county  clerk  In  the 
year  1903,  and  assessed  the  same  upon  a 
valuation  fixed  by  the  board  of  assessors,  and 
the  tax  BO  leTled  was  extended  against  tbe 
property.  The  taxes  for  1004  not  having 
been  paid,  the  collector  applied  for  and  Ob- 
tained a  Judgment  and  order  of  sale  of  tbe 
property.  The  proof  shows  the  property  was 
not  sold  when  offered  for  sale,  but  was  for- 
feited to  tbe  state.    The  tax  for  tbe  year 

1905  not  baring  been  paid,  the  amount  of  the 
forfeiture  for  the  taxes  for  the  previous  year 
was  carried  forward  and  added  to  it,  and  up- 
on application  of  the  collector  a  judgment 
was  entered  for  the  sale  of  tbe  property  to 
pay  tbe  same.  The  total  amount  of  this  Judg-. 
ment  was  $3,675.39.  The  record  shows  the 
property  was  not  sold,  but  was  again  forfeit- 
ed, and  this  suit  was  brought  in  debt  to  re- 
cover said  taxes.  Appellant  pleaded  nil  det>- 
et,  and  the  cause  was  tried  before  the  court 
without  a  Jury,  and  resulted  in  a  Judgment 
In  favor  of  appellee  tov  $3,675  and  costs. 
From  that  Judgment,  this  appeal  is  prose- 
cuted. 

It  is  contended  by  appellant  that  the  prop- 
erty taxed  is  not  subject  to  taxation,  because 
it  is  a  part  of  the  Illinois  Central  Railroad 
right  of  way,  and  also  that  If  it  is  taxable 
it  could  only  be  taxed  as  personal  property, 
and,  being  assessed  and  taxed  as  real  estate, 
tbe  tax  is  void.  The  authorities  cited  in  sup- 
port of  these  propositions  are  not  applicable 
to  this  case,  for  the  reason  that  the  statute 
in  force  when  those  cases  were  decided  was 
an  entirely  different  one  from  the  present 
statute.  Section  60,  c.  120,  Hnrd's  Rev.  St 
1905,  is  as  follows:  "When  real  estate,  which 
Is  exempt  from  taxation,  is  leased  to  another 
whose  property  Is  not  exempt,  and  the  leas- 
ing of  which  does  not  make  the  real  estate 
taxable,  the  leasehold  estate  and  the  appur- 
tenances shall  be  listed  as  the  property  of 
the  lessee  thereof,  or  his  assignee,  as  real  es- 
tate." Clearly  this  statute  makes  the  lease- 
hold estate  of  appellant  subject  to  taxation, 
and  requires  it  to  Iws  taxed  as  real  estate. 

The  revenue  act  of  1898  (Hurd's  Rev,  St 
1905,  c.  120,  S  297)  provides  for  tbe  election 
of  a  board  of  assessors  in  counties  contain- 
ing 125,000  or  more  inhabitants,  and  said 


board  has  tbe  powers  and  is  required  to  per- 
form tbe  duties  of  township  assessors  under 
the  law.  Tolman  v.  Salomon,  191  111.  202,  60 
N.  B.  800.  It  is  contended  that  the  board  of 
assessors  bad  no  authority  to  assess  any  real 
estate  except  that  described  in  the  lists  re- 
quired by  section  10,  Act  1898  (Hurd's  Rev. 
St  1905,  c.  120,  I  304),  to  be  made  by  tbe 
county  clerk.  That  section  required  tbe  coun- 
ty clerk,  in  the  quadrennial  year  for  tbe  as- 
sessment of  real  estate,  to  make  lists  in  books 
provided  for  that  purpose,  and  annually  to 
make  up  lists,  before  the  Ist  day  of  April,  of 
lands  and  lots  which  are  taxable,  or  which 
shall  become  taxable  for  tbe  first  time,  and 
are  not  already  listed.  Appellant  contends 
there  Is  no  authority  by  the  revenue  act  con- 
ferred up(Mi  the  board  of  assessors  to  assess 
any  real  estate  omitted  ftom  tbe  lists  made 
by  tbe  coimty  clerk  except  such  as  shall  be- 
come taxable  after  tbe  last  assessment  was 
made,  and  In  support  of  this  proposition 
cites  People  v.  Seilars,  179  III.  170,  53  N.  O. 
645.  It  was  sought  by  mandamus  in  that 
case  to  compel  the  county  clerk  to  extend  a 
iwrsonal  property  tax  returned  by  the  assess- 
or for  the  years  1894,  1895,  1^,  1897,  and 
1898,  which  personal  property  it  was  alleged 
was  omitted  from  the  assessment  for  taxes 
for  those  years,  and  It  was  held,  under  the 
revenue  law  of  1898,  the  assessor  had  no  au- 
thority to  make  socb  assessment  and  that 
the  authority  to  make  it  was  -by  law  vested 
in  tbe  board  of  review.  What  was  there  said 
related  only  to  the  right  of  the  assessor  to 
assess  property  that  had  been  omitted  In  pre- 
vious years,  and  had  no  reference  to  the  au- 
thority of  the  assessor  to  assess  real  estate 
in  tbe  current  year  that  had  been  omitted 
from  thejists  made  out  by  the  county  clerk. 
Section  12,  Act  1896  (Hurd's  Rev.  St  1905, 
p.  1095,  c.  120,  I  306),  makes  it  tbe  duty  of 
the  assessor  or  his  deputy,  before  the  Ist  day 
of  June  In  tbe  quadrennial  years  for  the 
assessment  of  real  estate,  to  view  and  de- 
termine the  value  of  each  tpact  or  lot  of  land 
listed  for  taxation.'  "He  shall,  also,  between 
the  first  day  of  April  and  the  first  day  of 
June  in  each  intervening  year,  list  and  assess 
In  like  manner  all  real  property  wblch  shall 
become  taxable  and  wblch  is  not  upon  the 
general  assessment,"  etc.  Appellant  contends 
the  proper  construction  of  this  language  is 
that  tbe  assessor  has  no  authority  to  list  and 
assess  any  property  that  was  taxable  In  the 
year  the  quadrennial  assessment  Is  made,  but 
which  is  omitted  from  tbe  lists  made  by  the 
coimty  clerk,  but  that  the  authority  of  the  as- 
sessor Is  limited  to  listing  and  assessing  prop- 
erty that  has  become  taxable  since  the  lists 
were  made  by  the  county  clerk.  We  cannot 
agree  with  this  construction  of  the  statute. 
Tbe  authority  to  list  and  assess  "all  real  prop- 
erty which  shall  become  taxable,  and  which  is 
not  upon  tbe  general  assessment" 'refers  to 
two  classes,  namely,  all  real  property  which 
shall  become  taxable  after  the  county  clerk 
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has  made  out  the  lists,  and  all  real  proper- 
ty whlcb  Is  not  upon  said  Usts.  Property 
which  had  become  taxable  after  the  county 
clerk  bad  made  out  the  lists  would,  of  course, 
not  appear  on  said  lists,  and  as  to  such 
property  the  assessor  would  have  the  right, 
and  it  would  become  his  duty,  to  assess  it. 
Property  that  was  taxable  when  the  lists 
were  made  out  by  the  county  clerk,  but  which 
was  omitted  therefrom,  constitutes  the  other 
class,  and  the  statute  confers  authority  upon 
the  assessor  to  list  and  assess  It  also,  ^la 
is  the  construction  that  was  given  this  stat- 
ute In  Crozer  v.  People,  200  111.  404,  471,  69 
N.  E.  489.  491.  where  It  was  said:  "It  Is  to 
l>e  observed,  however,  that  in  the  intervening 
years  It  is  the  duty  of  the  assessor  to  assess 
retil  estate  which  shall  become  taxable  that 
year  for  the  first  time,  and  to  assess  real  es- 
tate which  is  taxable,  but  which  Is  not  al- 
ready upon  the  assessment  roll." 

Conceding  that  the  board  of  assessors  had 
no  power  to  assess  appellant's  property  for 
the  years  It  had  been  omitted  from  the  as- 
sessment, and  that  such  power  was  vested  in 
the  board  of  review  only,  still  the  board  of 
assessors  had  the  right  to  assess  the  proper- 
ty for  the  year  the  assessment  was  made, 
and  that  was  all  that  was  done  In  this  case, 
and.  In  so  far  as  the  assessment  of  appel- 
lant's property  for  the  years  it  was  assessed 
by  the  board  of  assessors  is  concerned,  thwe 
was  nothing  for  the  board  of  review  to  act 
upon,  for  the  property  had  been  assessed  for 
those  years. 

It  is  further  insisted  that  no  assessment 
could  have  been  lawfully  made  without  no- 
tice to  appellant  affording  an  opportunity  to 
be  heard.  This  would  be  true  of  an  original 
aRsessment  made  by  the  board  of  review 
(Carney  v.  People,  210  111.  434,  71  N.  E.  365), 
but  is  not  true  of  an  assessment  of  real  prop- 
erty made  by  the  assessors.  Section  23  re- 
quires the  board  of  assessors  in  counties  of 
the  class  of  Cook  county  to  meet  on  the  first 
Monday  in  June  of  each  year  for  the  purpose 
of  revising  and  correcting  the  assessment  of 
real  property.  Said  board  may,  upon  the  ap- 
plication of  a  taxpayer,  or  upon  their  own 
motion,  revise  and  correct  the  assessment  In 
such  manner  as  to  them  shall  seem  just.  Sec- 
tion 25  requires  the  ofllce  of  the  board  of 
assessors  to  be  kept  open  all  the  year  during 
business  hours.  Section  85  authorizes  the 
board  of  review,  on  complaint  In  writing,  to 
review  and  correct  the  assessment  of  prop- 
erty in  such  manner  as  shall  appear  to  be 
Just.  These  sections  of  the  statute,  of  which 
.nil  are  bound  to  take  notice,  afford  ample  op- 
portunity to  the  property  owner  to  make 
complaint  and  have  his  assessment  reviewed 
and  corrected.  This  court  said  in  Carney  v. 
People,  supra:  "But  a  law  prescribing  a 
time  when  complaints  will  be  heard  before 
the  board  of  review  Is  all  the  notice  that  Is 
required.  Hagor  v.  Reclamation  District,  111 
U.  S.  701,  4  Sup.  Ct.  663,  28  L.  Ed.  569.    If 


the  law  secured  to  defendant  a  bearing  after 
the  assessment  was  In  fact  made,  of  wbich 
he  had  notice  by  the  statute,  that  would  be 
BUflicient" 

Appellant  also  contends  that  the  pnbUsbed 
delinquent  list  offered  in  evidence  by  It  on 
the  trial  shows  the  description  of  the  prop- 
erty to  be  so  defective  that  no  valid  judg- 
ment could  be  rendered  for  the  taxes  and  no 
valid  forfeiture  made.  We  think  the  descrip- 
tion In  the  delinquent  list  sufficiently  certain 
to  enable  a  competent  surveyor  to  locate  lt« 
and  this  is  all  that  is  required  for  the  pur- 
poses of  taxation.  Carrlngton  v.  People,  195 
111.  484,  63  N.  E.  163.  The  Judgment  and 
forfeiture  were  sufficient  to  support  an  ac- 
tion of  this  character.  Sanderson  v.  Town 
of  La  Salle,  117  111.  171,  7  N.  E.  114;  Biggins 
V.  People,  106  111.  270. 

Some  other  questions  of  minor  Importance 
are  urged  by  appellant  as  grounds  for  the 
reversal  of  this  Judgment,  but  we  do  not 
think  they  are  of  such  character  as  to  require 
further  lengthening  of  this  opinion  by  a  dis- 
cussion of  each  ot  them.  We  have  examined 
the  questions,  and  are  of  opinion  they  pre- 
sent nothing  that  would  justify  a  reversal  of 
the  judgment,  and  it  la  therefore  affirmed. 

Judgment  affirmed. 


(Ml  N.  T.  400) 

TROMBLE;  et  al.  v.  SELIOMAN. 

(Court  of  Appeals  of  New  Tork.     March  13. 
190&) 

1.  AppeaI/— Review— Decision  or  IimsBiaEDi- 
ATK  Coinrr— Conclusiveness. 

The  issues  of  fact  nre  settled  by  the  ver- 
dict and  by  the  unanimous  affirmance  by  the 
Appellate  Division  of  the  judgment  entered 
thereon. 

[Ed.  Note. — For  cases  in  point,  gee  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $|  4322-4352.] 

2.  CoNTBAcrs— Actions— BviDiNCE— Admissi- 

BILTTY. 

Where,  in  an  action  against  an  owner  for 
materials  and  labor  furnished  for  a  buildine. 
plaintiff  assumed  the  burden  of  establishing  that 
his  debtor  was  the  defendant,  and  not  the  con- 
tractor, and  defendant  insisted  that  he  never 
incurred  any  original  liability  to  plaintiff,  and 
that  at  most  he  only  became  responsible  for  the 
discharge  by  his  contractor  of  any  liability  which 
he  might  incnr,  and  that  this  responsibility  was 
not  incurred  in  any  legal  way,  and  the  evidence 
showed  that  the  contractor  was  irresponsible, 
the  error  in  permitting  plaintiff  to  state  that 
he  "understood"  that  defendant  was  responsible 
financinlly,  and  that  he  "understood"  that  he 
was  selling  the  materials  to  defendant,  was  re- 
versible. 

3.  Same. 

The  error  in  permitting  the  contractor  to 
state  over  defendant's  objection  that  at  the  time 
when  he  was  put  in  default  on  his  contract  for 
the  erection  of  the  building  be  had  performed 
several  hundred  dollars  worth  of  extra  labor  on 
the  building,  and  to  state  what  it  would  cost  to 
complete  the  building,  was  reversible. 

4.  Evidence— Secondaet   EvinENCE— Anins- 

BIBII.ITy. 

Where  a  witness  testified  that  when  plain- 
tiff delivered  lumber  he  transmitted  with  each 
load  a  shipping  bill,  evidence  of  the  contents  of 
the  bills  was  incompetent  in  the  absence  of  a^iT 
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attempt  to  procure  the  bllli,  or  in  the  abBence  of 
any  proof  of  their  loss  or  destmction. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  20.  Evidence,  §§  606-637.] 

Appeal  from  Snpreme  Court,  Appellate  Di- 
vision, Third  Department. 

Action  by  W.  Edgar  TromWey  and  an- 
other against  Edwin  R.  A.  Sellgman.  From  a 
Judgment  of  the  Appellate  Division  (116  App. 
Dlv.  910,  101  N.  Y.  Snpp.  1147)  affirming  a 
Jadgment  tor  platotlffis,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Francis  A.  Smltb,  for  appellant.  John  P. 
Badger  and  Herbert  P.  Coats,  for  respondents. 

mSCOCH,  J.  This  action  was  brought  to 
recover  the  valne  of  materials  and  labor  al- 
leged to  have  been  furnished  and  supplied  by 
the  plaintiffs  to  the  defendant  in  the  erection 
of  a  cottage  at  Lake  Placid.  The  defendant, 
who  was  the  owner  of  the  premises  where  the 
cottage  was  erected  originally,  made  a  coii- 
ttact  with  one  Williams  to  build  the  same, 
bnt  the  latter  eventually  made  default  in  the 
performance  of  his  contract.  The  well-defined 
issue  which  was  vigorously  litigated  on  the 
trial,  was  whether  the  plaintiffs  furnished 
their  material  and  services  to  Williams,  the 
contractor,  or  to  defendant,  the  owner.  The 
plaintiffs  onder  their  complaint  assumed  the 
burden  of  establishing  that  their  debtor  was 
the  defendant,  and  the  latter  insisted  that  he 
never  Incnrred  any  original  liability  to  plain- 
tiffs for  their  material  and  services,  that  at 
most  he  only  became '  responsible  for  the  dis- 
cbarge by  Williams  of  any  liability  which  he 
might  incur,  and  that  this  responsibility  was 
not  Incurred  in  any  legal  way  under  the  stat- 
ute of  frauds. 

The  issue  of  fact  between  the  parties  has 
been  so  settled  by  the  verdict  of  the  jury  and 
by  the  unanimous  affirmance  of  the  Appellate 
Division  that  we  are  not  permitted  to  consider 
the  merits  of  the  litigation  or  of  some  of  the 
questions  which  are  pressed  on  our  attention 
In  connection  therewith  on  this  appeal.  We 
are  able  to  see,  however,  that  there  was  suffi- 
cient merit  in  appellant's  defense  so  that  he 
was  entitled  to  have  the  same  presented  and 
submitted  unembarrassed  and  unincumbered 
by  erroneous  rulings  and  incompetent  evi- 
dence. We  think  that  this  right  was  not  se- 
cured to  him,  and  that  the  plaintiffs,  with  the 
approval  of  the  learned  trial  Justice,  succeeded 
in  injecting  Into  the  case  evidence  which  had 
no  place  there,  and  which  was  calculated  ma- 
terially to  Influence  the  jury  against  the  appel- 
lant. 

One  of  the  plaintiffs  was  called  as  a  wit- 
ness, and  was  allowed  to  answer  in  the  affirm- 
ative the  questions  whether  "he  understood 
that  Mr.  Seltgman  was  a  man  of  responsible 
financial  means,"  and.  "Did  you  understand 
that  you  were  selling  the  goods  to  Mr.  Sellg- 


man by  Williams?"  Of  course  this  ease  did  not 
turn  on  the  question  of  plaintiffs'  "understand- 
ing" who  their  debtor  was  to  be,  and  it  ought 
not  to  have  turned  on  the  question  who  was 
the  most  advisable  man  to  be  charged  with 
the  goods.  The  contractor,  Williams,  being 
evidently  irresponsible,  the  ruling  of  the  trial 
judge  allowing  the  above  questions  to  be  an- 
swered plainly  submitted  to  the  jury  im- 
proper considerations  which  •  very  probably 
Influenced  their  judgment.  Green  v.  Disbrow, 
56  N.  Y.  334. 

Tlje  contractor,  Williams,  was  allowed  to 
state  In  spite  of  appellant's  objection  and  ex- 
ception that  at  the  time  whoi  he  was  put  In 
default  on  his  contract  be  had  performed 
several  hundred  dollars  of  extra  labor  on  ap- 
pellant's cottage,  and  also  was  allowed  to  give 
evidence  of  wliat  It  would  cost  to  complete  the 
building.  We  see  no  pertinency  or  propriety 
whatever  in  this  evidence,  and  its  only  pur- 
pose could  have  been  to  convince  the  jury  that 
appellant  had  secured  enough  extra  benefits 
from  Williams  under  the  contract  so  that  he 
could  the  more  easily  afford  to  pay  resiwnd- 
ents'  bill  In  this  case.  It  is  apparent  that  no 
such  consideration  should  have  been  allowed 
in  the  case. 

Williams  also  testified  that  at  the  times 
when  respondents  delivered  lumber  at  the  cot- 
tage they  transmitted  with  each  load  a  ship- 
ping bill,  and  that  these  bills  were  delivered 
to  him  and  by  him  checked  up.  Thereafter, 
without  any  proper  attempt  to  procure  these 
bills  on  the  trial,  and  without  any  sufficient 
evidence  of  their  loss  or  destruction,  the  wit- 
ness Carrifer  was  allowed  to  testify  that  each 
of  these  bills  was  made  out,  "J.  B.  Williams 
for  E.  R.  A.  Sellgman."  Of  course  that  evi- 
dence was  of  very  considerable  significance  on 
the  trial.  If  at  the  time  when  materials  were 
being  delivered  and  before  any  contest  had 
arisen  between  the  parties  they  were  so  de- 
livered under  bills  in  effect  made  out  to 
defendant  it  was  a  matter  of  considerable  im- 
portance, and  the  evidence  would  naturally 
have  much  weight  with  the  jury,  we  think 
there  was  no  proper  foundation  laid  for  it, 
and  that  it  was  Incompetent  to  admit  it. 

In  some  case  perhaps  we  might  endeavor  to 
overlook  ail  or  part  of  the  errors  to  which  we 
call  attention,  but  In  the  present  case  we  think 
the  appellant  was  under  enough  natural  dis- 
advantages in  the  trial  of  liis  case  so  that  he 
is  entitled  to  have  the  rules  of  evidence  ad- 
ministered in  his  behalf  with  reasonable  strict- 
ness. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  event 

CTTLLEX,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  CHASE,  JJ,  concur. 

Judgment  reversed,  etc. 
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DUELL  T.  GLYNN,  State  Comptroller. 

(Contt  of.  Appeals  of  New  York.     March  10. 
1908.) 

Taxation— TBANsrEB   Tax— Absistahtb— Af- 

POI NTMKNT— STATDTES. 

Tax  Law,  Laws  1905,  pp.  835,  841,  c.  S88. 
{{  229,  234.  proTidinK  that  the  state  comptroller 
shall  appoint,  and  may  at  pleasure  remove." 
tax  appraisers,  inclndlng  one  in  a  desicnatcd 
county,  and  that  the  atate  comptroller  "may,  on 
the  recommendation  of  the  surrogate,  appoint, 
and  may  at  pleasure  remove,"  assistants  and 
clerks  in  the  surrogate's  offices  of  certain  coun- 
ties, including  a  transfer  tax  assistant  in  the 
dcsiKnated  county,  provides  for  the  joint  action 
of  the  comptroller  and  the  surrogate  in  the  selec- 
tion of  the  transfer  tax  assistant,  a  voice  in  the 
selection  of  the  candidate  being  secured  to  the 
surrogate  bjr  the  provision  for  his  recommenda- 
tion, which  is  not  mandatory  on  the  comptroller, 
and  if  he  sees  fit  to  accept  the  recommendation 
and  make  the  appointment,  both  lofficers  have 
co-operated  in  making  it,  and  if  the  recommenda- 
tion is  not  satisfactory,  the  comptroller  is  not 
compplled  to  make  the  appointment,  and  the 
position  will  remain  vacant,  and  an  appointment 
by  the  comptroller  without  the  recommendation 
of  the  surrogate  is  not  authorized,  and  the  court 
will  not  compel  the  comptroller  to  appoint  one 
recommended  by  the  surrogate. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Application  by  William  C.  Dnell  for  a  per- 
emptory writ  of  mandamus  to  Martin  H. 
Glynn,  state  comptroller,  to  require  respondr 
ent  to  appoint  the  applicant  to  tbe  position  of 
transfer  tax  assistant  in  tbe  office  of  the 
surrogate  of  the  county  of  Westchester.  From 
an  order  of  the  Appellate  Division  (56  Misa 
R^.  41,  122  Aw).  Div.  314, 106  N.  Y.  Supp.  716) 
denying  the  writ,  relator  appeals.    Affirmed. 

James  M.  Hunt,  for  appellant  William  J. 
Roche,  for  respondent  comptroller.  Henry 
0.  Henderson,  for  respondent  Sullivan. 

BISCOCK,  J.  By  the  statute  hereafter  to 
be  quoted  there  was  created  the  position  of 
transfer  tax  assistant  In  the  office  of  the 
surrogate  of  Westchester  couniy.  This  posi- 
tion having  become  vacant  an  examination 
was  held  in  accordance  with  tbe  dvil  serv- 
ice rules  of  those  desiring  to  be  appointed 
to  such  position,  and  this,  examination  re- 
sulted in  the  submission  of  an  eligible  list 
whereon  one  Sullivan  stood  first  and  the  ap- 
pellant further  down.  Thereafter  without 
action  or  recommendation  by  the  surrogate 
of  said  county,  the  comptroller  of  the  state 
appointed  said  Sullivan  to  said  vacancy. 
Thereafter  the  surrogate  recommended  to 
said  comptroller  tbe  appointment  of  the  ap- 
pellant which  he  declined  to  make.  And  tbe 
questions  are  now  presented  whether  the  ap- 
pointment of  Sullivan  without  the  recommen- 
dation of  the  surrogate  was  valid,  and  wheth- 
er the  recommendation  by  the  surrogate  of 
the  appointment  of  the  appellant  is  not  only 
coDtrolllng  on  the  comptroller  in  any  ap- 
pointment which  he  may  make,  but  compels 
action  and  sncfa  appointment  by  him. 

Prior  to  1905  various  statutes  had  been 


passed  providing  for  tbe  appointment  ot 
transfer  tax  appraisers  in  various  counties, 
and  for  tbe  appointment  of  transfer  tax  as- 
sistants in  the  respective  offices  of  the  sup- 
rogates  of  various  counties.  In  1905  th» 
Legislature  attempted  to  substitute  for  vari- 
ous special  statutes  upon  these  subjects  a 
general  statute  and  system  by  tbe  enactment 
of  chapter  868,  p.  827,  of  tbe  laws  of  tliat 
year,  and  the  provisions  of  this  statute  now 
constitute  article  10  of  the  tax  law  contain> 
Ing  various  sections  which  govern  and  solv* 
the  questions  now  presented  to  us.  Section 
229  provides:  "The  state  comptroller  shall 
appoint  and  may  at  pleasure  remove" — ^vari- 
ous tax  appraisers,  including  one  in  the  coun- 
ty of  Westchester.  Section  234  provides: 
"The  state  comptroller  may,  upon  the  recom- 
mendation of  the  surrogate,  appoint,  and  may 
at  pleasure  remove,  assistants  and  clerks  in 
the  surrogate's  offices  of  the  following  coun- 
ties: •  *  t  (4)  In  Westchester  county,  a 
transfer  tax  assistant  two  thousand  dollars." 

We  think  that  section  234  interpreted,  not 
only  in  the  light  of  its  own  provisions,  but  al- 
so in  the  light  of  the  provisions  found  in 
section  229,  makes  it  plain  that  tbe  comptrol- 
ler has  no  right  to  appoint  a  transfer  tax  as- 
sistant without  the  recommendation  and  joint 
action  of  the  surrogate.  The  appraiser  is  not 
located  in  or  closely  connected  with  the  ad- 
ministration of  the  surrogate's  office,  and 
naturally  and  properly  by  section  229  th» 
comptroller  is  invested  witli  the  absolute  pow- 
er of  appointing  and  removing  such  official. 
The  transfer  tax  assistant,  however,  is  con- 
nected with  the  administration  of  the  aar- 
rogate'8  office,  and  it  is  natural  and  proper 
that  the  surrogate  should  have  some  choice  in 
his  selection,  and,  therefore  we  find  a  provi- 
sion that  the  comptroller  may  appoint  him 
"upon  the  recommendation  of  the  surrogate.** 
After  be  has  been  appointed  tbe  comptroller 
"may  at  pleasure  remove  him,"  if  for  any  rea- 
son It  becomes  proper.  Thus  we  have  a  stat- 
ute plainly  providing  for  tbe  joint  action  of 
both  officials  in  the  selection  and  control  of 
this  clerk,  who  1b  to  discharge  bis  duties  in 
connection  with  both  offices.  A  voice  in  th» 
selection  of  the  candidate  is  secured  to  tbe 
surrogate  by  tbe  provision  for  bis  recommen- 
dation. This,  however,  is  not  in  our  opin- 
ion, mandatory  or  compulsory  on  the  comp- 
troller. If  he  sees  fit  to  accept  the  recom- 
mendation of  the  surrogate  and  make  th» 
appointment  then  both  officials  have  jointly 
co-operated  in  making  the  appointment  If. 
on  the  other  hand,  tbe  recommendntlon  Is 
not  satisfactory,  he  is  not  compelled  to  ac- 
cept it  and  make  tbe  appointment  and  the 
position  remains  vacant  Thus  the  comp- 
troller is  invested  with  power  in  and  over  the 
appointment  which  will  secure  services  satis- 
factory to  his  office. 

These  views  lead  to  the  conclusion  that  the 
comptroller's  appointment  of  Sullivan  was  il- 
legal and  unauthorized,  and  they  also  lead 
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to  tlie  conclnslon  tbat  the  appellant  cannot 
compel  the  comptroller  to  act  on  the  recom- 
nendntion  of  the  surrogate  and  appoint  him, 
«nd  that  therefore,  the  order  denying  his 
application  must  be  affirmed,  without  costs  of 
this  appeaL 

CULLEN,  C.  J^  and  GRAY,  HAIOHT, 
VANN,  WERNER,  and  WILLARD  BART- 
LETT,  JJ.,  concur. 

Order  affirmed. 


(Ul  N.  T.  S8T.) 

ROACH  T.  CURTIS  et  aL 

(Oonrt  of  Appeals  of  New  Tork.     March  13, 
100&) 

1.  Repistin— Natube  or  Rbubdt. 

The  action  of  replevin  is  essentially  pos- 
wssory  in  its  nature ;  the  issue  litigated  being 
the  present  right  to  the  possession  of  the  prop- 
trty  io  controversy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  42,  Replevin,  {  1.] 

2.  Saue— TiTLB  Ann  Rioht  to  Possessior  ov 
Plaintiff. 

Where  plaintiff  bought  furniture  under  a 
omtmct  of  conditional  sale,  she  took  no  title  to 
the  property,  and  hence  after  her  default  in  the 

Sayment  of  an  installment  she  could  have  no 
efense  to  replevin  for  the  goods. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dlf. 
ToL  43.  Sales.  {{  1418-1438.] 

&  JCOOMENT— CONCLTTSIVKNEaS— BTFICT    OF 

Replevin  Jddoiiknt. 

Lien  Law,  Laws  1897,  p.  541,  c.  418,  as 
anuoded  by  t.aws  1900,  p.  1624.  c  7(12,  (  110, 
provides  that  whenever  a  vendor  retakes  articles 
■old  on  conditional  sale  they  shall  be  retained 
by  him  for  30  days  during  which  the  vendee 
may  comply  with  the  contract  and  receive  the 
ptvperty,  and  that,  if  the  contract  be  not  com- 

Elied  with  within  such  period,  the  vendor  shall 
ave  30  days  more  to  sell  the  articles  at  public 
auction,  and  that,  if  the  articles  are  not  then 
sold,  the  vendee  may  recover  the  amount  he 
has  paid  under  the  contract..  Plaintiff  purchased 
of  defendants  certain  household  furniture  on  the 
installment  plan,  and  after  paying  in  install- 
ments more  than  half  the  price  made  default, 
whrreapon  defendants  sued  her  in  replevin,  and 
obtiiined  possession  of  the  furniture  by  virtue 
of  the  execution  issued  on  the  judgment,  which 
determined  that  defendants  were  entitled  to 
retake  the  property  upon  plaintiff's  default  in 
payment.  Defendants  retained  the  property  for 
a  longer  period  than  the  60  days  allowed  them. 
Held,  that  the  adjudication  in  the  replevin  suit 
Tas  no  bar  to  plaintiff's  claim  for  the  amount 
j«iO  by  her  under  the  contract;  such  adjudica- 
tion simply  determining  that  defendants  were 
then  entitled  to  the  possession  of  the  property, 
ano  not  bearing,  directly  or  indirectly,  upon 
plaintiff's  right  to  recover  nnder  the  statute. 

4,  Sales — Conditionai/— Resale  by  Seller, 
Even  if  the  provision  in  the  contract  of 
■lie  permitting  defendants  at  the  proper  time 
to  dispose  of  the  retaken  goods  at  private  sale 
ts  well  as  at  auction,  as  provided  by  the  statute, 
coald  be  given  effect,  it  was  no  bar  to  plaintiff's 
right  to  recover  the  amount  paid  by  her,  defend- 
ant not  having  assumed  to  exercise  their  power 
of  sale  at  all  during  the  statutory  period,  since. 
If  they  could  sell  at  private  sale,  they  neverthe- 
l«a  remained  bound  by  all  the  other  provisions 
•f  the  statute. 

Appeal    from    Supreme    Court,    Appellate 
DiTision,  Fourth  Department. 


Action  by  Blla  B.  Roach  agalnirt  William 
H.  Curtis  and  another.  From  a  judgment  of 
the  Appellate  Division  (115  App.  Dlv.  705, 
101  N.  T.  Supp.  333)  affirming  a  Judgment 
for  plaintiff  (50  Misc.  Rep.  122,  100  N.  Y. 
Supp.  411),  defendants  appeaL    Affirmed. 

Frank  Hopkins,  for  appellants.  Edward  O. 
Ryan,  for  i'espondent 

WILLARD  BARTLETT,  J.  This  Is  an  ac- 
tion Instituted  in  the  Municipal  Court  of  the 
city  of  Syracuse  by  the  vendee  In  a  contract 
of  conditional  sale  to  recover  the  amount 
paid  by  her  on  account  of  the  purchase  price, 
on  the  ground  that  the  vendors,  after  retak- 
ing the  property  which  was  the  subject-mat- 
ter of  the  sale,  failed  to  sell  the  same  within 
the  period  prescribed  by  the  statute.  The 
statutory  provision  invoked  by  the  plaintiff  is 
found  In  Lien  Law,  Laws  1897,  p.  541,  c. 
418,  as  amended  by  Laws  1900,  p.  1024,  c.  702, 
(  116,  which  reads  as  follows:  "Whenever 
articles  are  sold  upon  the  condition  that  title 
thereto  shall  remain  In  the  vendor,  or  in 
some  other  person  than  the  vendee,  until  tb« 
payment  of  the  purchase  price,  or  until  the 
occurrence  of  a  future  event  or  contingency, 
and  the  same  are  retaken  by  the  vendor,  or 
his  successor  In  Interest,  they  shall  be  retain- 
ed for  a  period  of  thirty  days  from  the  time 
of  such  retaking,  and  during  such  period  the 
vendee  or  his  successor  in  interest,  may  com- 
ply with  the  terms  of  such  contract,  and 
thereupon  receive  such  property.  After,  the 
expiration  of  such  period,  if  such  terms  are 
not  complied  with,  the  vendor,  or  bis  suc- 
cessor In  interest,  may  cause  such  articles 
to  be  sold  at  public  auction.  Unless  such 
articles  are  so  sold  within  thirty  days  after 
the  expiration  of  such  period,  the  vendee  or 
bis  successor  In  Interest  may  recover  of  the 
vendor  the  amount  paid  on  such  articles  by 
such  vendee  or  bis  successor  In  interest  under 
the  contract  for  the  conditional  sale  thereof." 

The  plaintiff  purchased  of  the  defendants' 
predecessors  in  business  certain  household 
furniture  for  which  she  agreed  to  pay  |14S 
on  the  Installment  plan  at  the  rate  of  |10  a 
month.  She  paid  only  $84  In  all,  and  then 
made  default,  whereupon  the  vendors  sued 
her  In  replevin,  and  obtained  possession  of 
the  furniture  by  virtue  of  the  execution  issued 
on  the  Judgment  In  the  replevin  suit  They 
have  retained  such  possession  ever  since.  In 
view  of  their  failure  to  seU  the  property,  as 
permitted  by  the  statute,  the  vendee  sues 
here  to  recover  the  $94,  being  "the  amount 
paid  on  such  articles  by  such  vendee."  Her 
right  to  maintain  the  action  is  clear,  and  the 
Judgment  In  her  favor  must  be  affirmed,  un- 
less that  right  has  been  lost  either  (1)  by 
force  of  the  Judgment  In  the  replevin  suit, 
whereby  It  was  determined  that  the  vendors 
were  entitled  to  retake  the  property  upon 
her  default  in  payment;  or  (2)  by  reason  of 
a  provision  in  the  contract  between  the  par- 
ties to  the  effect  that  in  case  the  Tendon 
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should  take  posBeesIon  of  the  goods  on  de- 
fault In  payment  they  might  sell  at  private 
as  welt  as  public  sale. 

We  are  of  opinion  that  the  Jndgment  In 
replevin  did  not  preclude  the  vendee  from 
maintaining  this  suit.  The  atMoa  of  replev- 
in is  essentially  possessory  In  Its  nature.  Sln- 
nott  V.  Felock,  165  N.  T.  444,  59  N.  B.  265, 
J53  L.  R.  A.  565,  80  Am.  St.  Rep.  736.  The 
Issue  litigated  In  a  replevin  suit  Is  the  pres- 
ent right  to  the  possession  of  the  property 
In  controversy.  Under  the  contract  of  sale 
on  the  installment  plan  between  these  par- 
tics  no  title  whatever  had  vested  In  the 
vendee  at  the  time  when  the  vendors  thus  sued 
her  for  the  recovery  of  the  goods  (Empire  State 
T.  F.  Co.  V.  Grant.  114  N.  T.  40,  21  N.  B.  49), 
and  hence  she  had  no  defense  to  that  action. 
The  Judgment  therein  simply  determined  that 
the  vendors  were  then  entitled  to  the  posses- 
sion of  the  property,  which  was  the  subject  of 
the  conditional  sale,  and  that  determination 
had  no  bearing,  directly  or  indirectly,  upon 
her  right  under  the  statute  to  recover  what 
she  had  paid  on  account  of  the  purchase,  in 
the  event  of  the  vendors'  failure  to  sell  the 
same  after  they  had  retaken  it  The  adjudi- 
cation In  the  replevin  suit  was  therefore  no 
bar  to  her  present  claim,  and  the  trial  court 
properly  declined  to  give  It  effect  as  such. 

It  seems  equally  clear  that  the  clause  in 
the  contract  permitting  the  vendors  to  dis- 
po.se  of  the  retaken  goods  at  private  sale 
does  not  constitute  a  waiver  of  the  vendee's 
right  to  recover  the  purchase  money  paid, 
where  the  vendors  have  not  sought  to  exer- 
cise ibeir  power  of  sale  at  all,  either  at  auc- 
tion or  privately.  The  utmost  effect  of  this 
clause  was  to  allow  the  vendors,  after  they 
had  resumed  possession,  to  sell  the  property 
Id  another  way  than  that  prescribed  by  the 
statute.  Whether  such  a  modification  is  con- 
sistent with  public  policy  is  questioned  in  the 
majority  opinion  of  the  Appellate  Division, 
and  may  be  doubted.  In  Kneettle  v.  New- 
comb.  22  N.  Y.  249.  78  Am.  Dec.  186,  this 
court,  speaking  through  Denio,  J.,  held  that 
a  person  contracting  a  debt  cannot  agree  with 
his  creditor  that  in  case  of  nonpayment  the 
creditor  shall  be  entitled  to  levy  execution 
upon  property  exempt  from  execution  by  the 
general  laws  of  the  state;  and  as  Spring, 
J.,  aptly  points  out  In  the  court  below.  If  the 
vendors  In  a  contract  of  conditional  sale  can 
deprive  the  vendee  of  the  privileges  accorded 
to  him  under  the  lien  law  by  inserting  a  pro- 
vision for  a  private  sale  into  the  agreement, 
the  practical  benefits  intended  to  be  secured 
to  the  vendee  by  the  statute  can  readily  be 
nullified.  It  is  not  necessary  to  decide  this 
Interesting  and  Important  qnestion,  however, 
as  we  are  of  opinion  that  the  clause  under 
consideration  cannot  be  regarded  as  limit- 
ing or  affecting  the  rights  of  the  vendee  un- 
der the  lien  law  in  any  respect  where,  as 
here,  the  vendors  have  uot  assumed  to  exer- 
cise their  power  of  sale  at  all  during  the  stat- 


utory period.  Assuming  that  the  clause  law- 
fully empowered  them  to  sell  at  private  sale 
Instead  of  at  public  auction,  they  nevertheless 
remained  bound  by  all  the  other  provisions 
of  the  statute.  It  was  still  Incumbent  upon 
them  to  retain  the  property  30  days  after 
retaking  it;  and  if  it  was  not  redeemed  witb- 
In  that  period,  and  they  decided  to  sell  even 
at  private  salp,  they  could  not  properly  do 
so  without  giving  the  notice  prescribed  in  sec- 
tion 117  of  the  lien  law.  In  other  words,  if 
there  was  any  effectual  waiver  by  reason  of 
the  insertion  of  the  clause  in  the  contract 
permitting  a  private  sale,  it  extended  no  fur- 
ther than  to  the  manner  of  selling.  Every 
other  privilege  which  the  statute  confers  up- 
on the  vendee  was  retained.  Of  these  privi- 
leges perhaps  the  most  Important  was  that 
of  recovering  from  the  vendor  the  amount 
paid  on  account  of  the  purchase  price,  In  case 
the  vendor,  after  retaking  the  goods,  prefer- 
red not  to  sell  them,  and  this  remained  whol- 
ly unaffected  by  the  consent  (if  it  was  a 
valid  consent)  of  the  vendee  that  the  sale. 
If  made,'  need  not  be  made  in  the  statutory 
method,  L  e.,  at  public  auction. 

We  think  that  there  was  nothing  in  the 
contract  to  prevent  the  plaintiff  from  main- 
taining the  present  action.  There  were  some 
other  claims  of  waiver,  but  they  presented 
questions  of  fact  which  were  disposed  of  by 
the  verdict.  The  Judgment  should  be  affirm- 
ed, with  costs. 

CULLBN,  0.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  HISCOCE,  JJ.,  con- 
cur. 

Judgment  afilrmed. 

(in  N.  T.  trn 

BENEDICT  V.  PINCDS  et  al. 

(Court  of  Appeals  of  New  York.    March  10, 
1908.) 

1.  WoBDS  AND  Phbases— "Option." 

An  option  la  an  ezcluRive  privilege  to  bay ; 
and  a  contract  for  an  option  U  the  agreement 
by  which  the  privilege  is  created. 

[Ed.  Note.— For  other  defioitionR,  see  Words 
and  Phrases,  vol.  6,  pp.  5000-5002;  vol.  8,  p. 
7739.) 

2.  Cop»TBAOTS— Options— Natubb  of  Obliga- 

TION. 

An  option  neither  transfers  nor  is  it  an 
agreement  to  transfer  title  to  property,  but  it 
confers  the  bare  right  to  accept  an  offer  within 
the  time  limited  upon  the  terms  provided.  No 
obligation  is  assumed  by  the  holder,  and  no 
promise  is  made  in  the  contract,  except  by  the 
one  making  the  offer  or  granting  the  privilege, 
and  the  language  used  Is  wholly  his  own. 

3.  Evidence— ExTKiNsio    Evidence   Affect- 

INO     WBITINOS  —  CONSIDKBAIION     FOB     OP- 
TION. 

Where  the  consideration  is  not  expressed 
In  an  option,  it  may  he  shown  by  extrinsic  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  20,  Evidence,  {(  1912-1928.] 

4.  Landlobd   and  Tenant— AoBEBmiiT  fob 
Lease— CoNSTBUCTioN. 

An  instrument  was  signed  by  both  parties. 
Neither  the  word  "option"  nor  any  other  word 


Digitized  by 


Google 


N.T.) 


BENEDICT  T.  PINCUS. 


285 


of  like  meaning  appeared  in  It.  It  eommenced 
with  the  wor^  "we  agree,"  and  the  phrase. 
It  is  nnderstood,"  was  thereinafter  employed. 
Id  an  action  the  parties  construed  it  as  an 
agreement  for  a  lease  by  referring  to  it  as  such 
in  their  pleadings,  on  no  occasion  calling  it  an 
option.  Held,  that  the  instmment  was  a  bind- 
iDK  contract  between  the  parties,  and  not  a  mere 
contract  for  an  option. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  32,  Landlord  and  Tenant,  H  50-64.] 

Haight  and  Chase,  JJ.,  dissenting. 

Appeal  from  Supreme  Conrt,  Appellate  Dl> 
Tision,  First  Department. 

Action  by  Jnlian  Benedict  against  Lonls 
Pincns  and  others  for  broker's  commissions. 
From  a  Judgment  of  the  Appellate  Dlrlsion 
{U3  App.  DlT.  903,  98  N.  Y.  Supp.  1097)  af- 
flnning  a  Judgment  for  defendants  on  a  non- 
rait,  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

This  acrtion  was  brought  to  recover  com- 
missions alleged  to  have  been  earned  by  the 
plaintiff  as  a  broker  in  procuring  a  tenant 
ready  and  willing  to  take  a  lease  from  the 
defendants  of  certain  premises  in  whicb  tbey 
had  a  leasehold  interest  with  the  right  to 
snblet  the  same.  Among  other  allegations 
the  complaint  contained  the  following : 

That  the  said  defendants  are  Indebted 
to  said  plaintiff  In  the  sum  of  $1,260,  with 
interest  thereon  from  the  14th  day  of  Octo- 
ber, 1902,  for  work,  labor,  and  services  done 
and  performed  for  the  said  defendants,  at 
their  special  instance  and  request,  at  said 
lity,  by  the  said  plaintiff,  at  divers  times  be- 
tween the  1st  day  of  September,  1902,  and 
the  26tb  day  of  September,  1902,  as  a  real 
estate  broker,  for  finding  and  procuring  a 
person  who  was  ready,  willing,  and  able  to 
lease  from  said  defendants,  on  their  terms, 
said  premises,  for  the  term  of  seven  years, 
from  October  or  November,  1902";  that  the 
raid  defendants  employed  said  plaintiff  as 
Bnch  real  estate  broker  to  lease  said  premises 
for  said  term  of  seven  years,  as  aforesaid,  or 
to  find  or  procure  a  lessee  thereof,  and  agreed 
to  pay  said  plaintiff  if  he  procured  a  person 
ready,  willing,  and  able  to  take  a  lease  there- 
of, as  aforesaid,  the  customary  commission  of 
1  per  cent,  on  the  total  amount  agreed  to  be 
paid  by  such  person  under  the  terms  of  such 
lease ;  that  said  plaintiff,  as  such  broker,  did 
find  a  person,  one  Robert  Smith,  ready,  will- 
ing, and  able  to  execute  and  fulfill  the  provi- 
sions of  such  a  lease,  on  the  terms  as  speci- 
fied by  said  defendants,  and  thereupon,  and 
on  the  26th  day  of  September,  1902,  said 
Smith  and  said  defendants  entered  into  a 
preliminary  agreement  for  such  a  lease,  of 
which  agreement  the  following  is  a  copy: 

"'New  York.  Sept.  26th,  1902. 
"  'We  agree  to  execute  a  lease  of  premises 
No.  40  West  34tb  Str.,  to  R.  Smith,  from 
October  or  November,  1902,  for  7  years,  at  a 
rental  of  $18,000  per  year,  the  lease,  as  to 
conditions,  to  be  an  exact  copy  of  the  lease 
ve  now  hold  on  the  above  premises  (by  the 


conditions  It  means  taxes,  insurance)  (If  in 
lease)  running  expenses,  etc.,  included ;  it  is 
nnderstood  that  at  signing  of  lease — 6  mos. 
rent  in  advance  is  to  be  paid  by  R.  Smith, 
this  to  draw  6%  yearly  In  advance:  L.  & 
A.  PIncus  is  to  secure  R.  Smith  for  above 
amount  by  the  assignment  of  lease  40  West 
34th  St,  now  existing  (provided  this  can  be 
done),  or  other  security.  Lease  to  be  execut- 
ed and  signed  on  or  before  October  10th,  1902. 

•"[Signed]    Louis  PIncus. 

"  '[Signed]    Alexander  Pincns. 

"'[Signed]    R.  Smith. 
"  'In  the  presence  of 
"'Julian  Benedict'" 

The  answer,  after  denying  certain  allega- 
tions, admitted  a  contract  with  the  plaintiff 
differing  In  some  respects  from  the  one  set 
forth  in  the  complaint,  and  then  continued 
as  follows;  "That  thereafter  the  plaintiff 
called  upon  these  defendants,  and  stated  to 
them  that  he  had  found  one  Robert  Smith, 
who  was  ready,  willing,  and  able  to  execute 
and  fulfill  the  provisions  of  a  lease  on  the 
terms  as  specified  by  said  defendants  and  re- 
quested the  defendants  to  go'  with  him,  the 
plaintiff,  to  see  the  said  Robert  Smith.  That 
thereafter,  and  on  September  26,  1902,  de- 
fendants did  go  with  the  plaintiff  to  see  said 
Robert  Smith,  and  at  said  Interview  the 
plaintiff  drew  up  an  agreement  for  a  .lease 
upon  the  terms  of  the  defendants,  to  be  ex- 
ecuted by  the  defendants  and  the  said  Robert 
Smith,  and  which  agreement  for  such  a  lease 
was  then  and  there  signed  by  the  defendants 
and  the  said  Robert  Smith,"  a  substantial 
copy  of  which,  as  It  was  admitted.  Is  set  forth 
in  the  complaint  "That  when  the  agree- 
ment for  said  lease  was  drawn  by  plaintiff, 
and  t>efore  defendants  signed  same,  the  plain- 
tiff was  informed  by  defendants  that  he 
would  not  earn  his  commission  unless  the 
said  Robert  Smith  compiled  with  the  said 
agreement  for  a  lease  by  his  executing  a  lease 
upon  the  terms  of  the  agreement  for  a  lease 
entered  Into  between  defendants  and  the 
said  Robert  Smith  drawn  by  the  plaintiff, 
and  had  paid  the  money  required  of  him  by 
the  terms  of  said  agreement;  thereupon  the 
plaintiff  stated  to  the  defendants  that  he 
had  no  claim  for  commissions  against  the 
defendants  until  the  said  Robert  Smith  car- 
ried out  the  agreement  for  a  lease  by  execut- 
ing the  lease  provided  for  In  said  agreement, 
and  paying  the  money  therein  required  to  be 
paid  by  him  on  the  execution  of  the  lease  so 
as  to  enable  the  defendants  to  pay  plaintiff 
his  commissions  therefrom,  and  with  that 
understanding  these  defendants  signed  said 
agreement  for  a  lease."  The  answer  further 
alleged  that  the  said  Robert  Smith  subse- 
quently refused  to  execute  a  lease,  although 
the  defendants  had  "always  been  ready  and 
willing  to  carry  out  the  terms  of  said  agree- 
ment, and  are  now  ready  and  willing  to  carry 
out  all  the  terms  of  said  agreement  on  their 
part,  and  were  ready  on  the  10th  day  of  Octo- 
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ber,  1902,  and  have  been  ready  ever  since 
that  time,  and  are  now,  ready  to  sign  and 
execute  a  lease  In  accordance  witb  tbe  terms 
of  said  agreement"  Upon  the  trial,  before 
any  evidence  was  taken,  the  court,  on  mo- 
tion of  the  defendants,  dismissed  the  com- 
plaint because  the  writing  set  forth  therein 
"was  an  option,  not  an  agreement  for  a  leaaa" 
The  plaintiff  offered  to  introduce  evidence, 
but  the  court  refused  to  allow  it,  stating  that 
"the  matter  as  it  Is  now  before  me  Is  not  upon 
the  question  of  admission  or  rejection  of  testi- 
mony, but  it  is  here  upon  a  motion  to  dismiss 
the  complaint  before  yon  have  opened  your 
case.  Therefore  nothing  can  go  upon  this 
record  except  that  motion  and  my  decision 
on  it,  and  I  will  permit  nothing  else  to  go 
on  the  record." 

Exceptions  were  duly  taken  to  these  rul- 
ings. Upon  appeal  to  the  Appellate  Division 
tbe  judgment  dismissing  the  complaint  was 
affirmed,  but  leave  was  granted  to  appeal  to 
this  court. 

John  Frankenhelmer,  for  appellant  John 
W.  Weed,  for  respondents. 

VANN,  J.  (after  stating  the  facts  as  above). 
The  trial  court  refused  to  allow  the  plaintiff 
to  give  evidence  or  make  proof,  because  It 
felt  bound  by  the  decision  of  the  Appellate 
Division,  made  upon  a  previous  appeal,  that 
the  paper  set  forth  in  the  complaint  was  an 
option,  and  not  an  agreement  for  a  lease. 
109  App.  Dlv.  20,  95  N.  Y.  Supp.  1042.  As 
the  -complaint  was  dismissed  upon  the  open- 
ing, the  question  presented  for  decision  is 
whether  it  alleges  facts  sufficient  to  consti- 
tute a  cause  of  action.  I  agree  with  my 
Brother  HAIGHT  that  the  determination  of 
that  question  depends  upon  the  Inquiry  wheth- 
er the  paper  set  forth  in  the  complaint  Is  a 
binding  contract  between  the  parties,  or 
whether  it  is  an  option  merely,  and  to  that 
question  I  now  address  myself. 

An  option  is  an  exclusive  privilege  to  buy, 
and  a  contract  for  an  option  Is  the  agreement 
by  which  the  privilege  is  created.  Some- 
times It  is  defined  as  a  continuing  offer,  bind- 
ing for  the  time  specified  the  one  who  makes 
it,  but  not  the  one  to  whom  it  is  made,  un- 
less he  accepts,  when  It  becomes  binding  upon 
both.  It  neither  transfers  nor  agrees  to 
transfer  title  to  property,  but  confers  the 
bare  right  to  accept  an  offer  within  the  time 
limited  and  upon  the  terms  provided.  No 
obligation  Is  assumed  by  the  holder  of  an 
option,  and  no  promise  is  made  in  the  con- 
tract therefor  except  by  the  one  making  the 
offer  or  granting  the  privilege  and  the  words 
used  are  wholly  bis  own.  White  there  are 
two  parties,  it  is  unilateral  in  form  and  na- 
ture and  is  signed  by  but  one ;  the  other  be- 
coming a  party  by  paying  the  consideration 
and  accepting  the  instrument  If  the  con- 
sideration is  not  expressed,  it  may  be  proved 
at  the  triaL    The  instrument  in  question  was 


signed  by  Ixrth  parties,  and  was  treated  by 
both,  not  as  an  option,  but  as  an  agreement 
for  a  lease.  The  plaintiff  alleged  In  his  com- 
plaint that  it  was  "a  preliminary  agreement 
for  a  lease,"  and  seven  times  In  their  answer 
the  defendants  referred  to  It  specifically  as  an 
"agreement  for  a  lease."  When  they  swore  to 
their  answer,  they  evidently  regarded  it  as 
an  enforceable  contract  at  least  in  form,  and, 
admitting  it  to  be  such,  pleaded  certain  facts 
in  avoidance.  Neither  the  word  "option," 
nor  any  word  of  like  meaning,  appears  In  the 
paper  or  in  the  pleadings.  The  signatures  of 
both  parties  indicate  a  mutual  agreement 
binding  both,  not  a  unilateral  promise  bind- 
ing but  one.  There  was  no  reason  why  Smith 
should  sign  unless  he  intended  to  bind  him- 
self to  execute  a  lease  In  accordance  with  the 
terms  specified.  As  was  said  by  the  chief 
judge  in  a  recent  case:  "The  parties  cer- 
tainly thought  they  had  made  a  contract  for 
they  not  only  signed  the  written  instrument, 
but  took  pains  to  have  it  witnessed."  Ellis 
V.  Miller,  164  N.  Y.  434.  438,  58  N.  E.  51C. 
The  court  should  not  hold  that  there  was  no 
contract  when  the  parties  admit  by  their 
signatures  and  pleadings  that  they  made  one. 
Their  practical  construction  of  the  paper  re- 
flects light  upon  their  intention,  for  they 
knew  what  they  wanted,  and  evidently 
thought  they  had  expressed  it  when  both  af- 
fixed their  signatures. 

Upon  reading  tbe  paper  we  find  that  It 
opens  with  the  words',  "We  agree,"  and  the 
context  immediately  following  shows  that 
they  are  the  words  of  the  Messrs.  Plncus  ex- 
clusively. That  part  was  their  peculiar  prom- 
ise. The  wording  then  changes ;  for,  as  we 
read  it,  both  parties  unite  in  saying,  "It  is 
understood."  Understood  by  whom?  Clearly 
by  those  who  signed  the  paper,  the  same  as 
if  tiie  words  were  "It  is  understood  by  the 
undersigned."  What  was  understood?  Evi- 
dently, among  other  things,  that  Mr.  Smith 
was  to  pay  six  months'  rent  in  advance.  Did 
he  not  promise  to  do  this  when  he  signed  the 
instrument?  The  phrase,  "It  Is  understood," 
is  not  limited  by  the  context  but  means  the 
same  as  "It  is  agreed,"  and  thus  becomes  the 
expression  of  both  parties,  not  of  one  only. 
It  does  not  mean  simply  that  tbe  Messrs. 
Plncus  understood,  but  Iwth  they  and  Mr. 
Smith  understood.  This  construction  has  the 
support  of  authority.  Baldwin  v.  Humphrey, 
44  N.  Y.  609,  614 ;  Barton  v.  McLean,  5  Hill, 
25a  258;  Richards  v.  Edlck,  17  Barb.  260, 
2C3;  Simonson  v.  Kissick,  4  Daly.  143,  148; 
HIgglnson  v.  Weld,  80  Mass.  165,  170. 

We  think  that  the  motion  to  nonsuit  should 
not  have  prevailed  either  for  tbe  reason  stat- 
ed by  the  trial  court  or  any  other,  but  that 
the  plaintiff  should  have  been  allowed  to 
introduce  evidence  and  try  the  action  in  the 
usual  way. 

The  judgment  Should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 
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HAIGHT,  J.  (dissenting).    This  action  was 
broTigbt  to  recover  commissions  as  a  broker 
tor  services  alleged  to  have  been  rendered  In 
proctiriiig  a  tenant  for  the  defendants'  prem- 
ises.    The  agreement,  as  alleged  In  the  com- 
plaint.  Is  in  substance  that  the  defendants 
employed  the  plaintiff  as  a  real  estate  broker 
to    lease  the  defendants'  premises  for   the 
term  of  sevei  years  from  October  or  Novem- 
ber, 1906,  or  to  find  or  procure  a  lessee  there- 
of;   that  tlie  plaintiff  as  such  broker  did  find 
one  Robert  Smith  ready,  willing,  and  able  to 
execute  and  fnlflU  the  provisions  of  a  lease; 
and  that  thereapcm  the  following  instrnment 
was  executed  by  the  parties  in  the  presence 
of  the  plaintiff:    "New  York,  Sept.  26th,  19021 
We  agree  to  execute  a  lease  of  premises  No. 
40  West  31th  Str.,  to  R.  Smith,  from  October 
or  Movember,  1902,  for  7  years,  at  a  rental 
of  $18,000  per  year,  the  lease,  as  to  condi- 
tions, to  be  an  exact  copy  of  the  lease  we  now 
hold  on  the  above  premtees  (by  the  conditions 
it  tnetLia  taxes,  insurance)  (if  In  lease)  run- 
ning expenses,  etc.,  included ;  it  is  understood 
that  at  signing  of  lease — 6  mo8.  rent  in  ad- 
vance Is  to  l>e  paid  by  R.  Smith,  this  to  draw 
6%  yearly  in  advance;  L.  &  A.  Pincns  la  to 
secure   R.   Smith  for  above  amount  by  the 
assignment  of  lease  40  West  34th  St.,  now  ez- 
istlDg  (provided  this  can  be  done),  or  other 
security.    I/case  to  be  executed  and  signed 
on  or  before  October  10th,  1902."    Upon  the 
trial,  after  the  jury  Iiad  been  impaneled,  the 
defendants  moved  for  judgment  upon   the 
complaint,  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,   and  that  motion  was  granted.    The 
complaint  contains  no  allegation  that  Smith 
ever  executed  a  lease,  or  that  he  was  will- 
ing to  execute  a  lease  on  the  10th  day  of 
October,  1902,  the  time  fixed  for  the  execution 
thereof.    The  plaintiff  contends  that  he  fully 
l)erformed  his  part  of  the  agreement  when  he 
procured  Smith  to  execute  the  paper  In  ques- 
tion, and  that  then  he  became  entitled  to  his 
commissions;    while,  on  the  part  of  the  de- 
fendants, it  is  claimed  that  they  contracted 
for  a  lease,  or  a  person  who  would  execute 
a  lease,   and  not  for  a  lawsuit;    that  the 
paper  in  question  was  a  mere  option  unen- 
forceable;   and  that  the  commissions  were 
not  earned  by  the  plaintiff  until  a  lease,  such 
as  was  contemplated  by  the  parties,  had  been 
executed. 

The  question  thus  presented  for  our  deter- 
mination is  as  to  whether  the  paper  in  ques- 
tion is  a  binding  contract  between  the  par- 
ties, or  whether  it  is  an  option  merely,  with- 
out consideration  and  not  binding  upon  Smith. 
The  first  sentence  to  which  our  attention  is 
called  is:  "We  agree  to  execute  a  lease 
•  •  •  to  R.  Smith."  The  words,  "We 
agree."  unquestionably  have  reference  to  the 
defendants  Louis  and  Alexander  Plncus,  and 
do  not  include  Smith  by  requiring  an  ac- 
ceptance or  the  performance  of  any  act  on  his 
part.  Indeed,  nothing  Is  to  be  found  in  the 
entire  instrument  in  which  he  is  required  to 


execute  a  lease  to  pay  any  rent  or  perform 
any  act  with  reference  thereto  unless  it  is 
found  in  the  following:  "It  is  understood 
that  at  signing  of  lease  six  months'  rent  in 
advance  Is  to  be  paid  by  R.  Smith."  It  Is 
taow  contended  that  the  word  "understood" 
Is  to  be  given  the  meaning  of  the  word 
"agreed,"  and  that  Smith,  by  signing  the  In- 
strument, has,  therefore,  bound  himself,  not 
only  to  execute  the  lease,  but  also  to  pay  six 
months'  rent  in  advance.  It  may  readily 
be  conceded  that  there  are  cases  in  which 
the  word  "understood"  is  used  synonymously 
with  that  of  "agreed,"  and  that  contracts 
become  mutual  by  reason  of  Its  being  so  used ; 
but  ordinarily  the  word  "understood"  Is  not 
properly  used  in  a  contract  as  expressing  the 
agreement  of  parties.  It  is  only  when  It  is 
accompanied  with  some  expression  which 
shows  tliat  it  constituted  a  meeting  of  the 
minds  of  the  parties  upon  the  subject  of  the 
contract,  indicating  their  intent  to  be  bound 
thereby,  that  it  is  given  the  force  and  mean- 
ing of  the  term  "agreed."  Camp  v.  Waring, 
25  Conn.  520,  527;  Ward  v.  Zborowskl,  31 
Misc.  Rep.  66,  63  N.  Y.  Supp.  219.  What  is 
the  fair  and  reasonable  construction  that 
should  be  given  to  this  sentence?  It  is  "un- 
derstood" that  six  months'  rent  is  to  t)e  paid 
in  advance.  When?  At  the  signing  of  the 
lease.  But  who  has  agreed  to  sign  the  lease? 
The  defendants  have  so  agreed,  as  is  ap- 
parent from  the  first  sentence  appearing  in 
the  instrument,  but  Smith  has  not  agreed  to 
sign  it ;  for  he  only  understands  that  at  the 
signing  of  the  lease,  or  In  case  he  signs  the 
lease,  he  is  to  pay  six  months'  rent  In  ad- 
vance. No  consideration  is  expressed  in  the 
instrument  or  claimed  to  have  been  paid.  My 
conclusion,  therefore,  ia  that  the  instrument 
was  but  an  option  merely,  without  considera- 
tion and  was  not  an  enforceable  contract. 
It  follows  that  the  plaintiff  had  not  earned 
his  commissions  by  the  producing  of  a  person 
who  was  ready  and  willing  to  execute  a  lease 
upon  the  terms  mentioned. 

The  judgment  should  be  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  WERNER,  and 
HISCOCK,  JJ.,  concur  with  VANN,  J.; 
CHASE,  J.,  concurs  with  HAIOHT,  J. 

Judgment  reversed,  etc. 


(191  N.   T.   868) 

GOETTING  v.  NORMOYLE  et  aL 

(Court  of  Appeals  of  New  York.     Mardi  tO. 
1908.) 

1.  Husband  and  Wifb— Abandonmbnt— Con- 

STBITCTtON   OF  StATUTB. 

GJ^ater  New  York  Charter,  Laws  1901.  p. 
279,  c.  466,  8  685,  provides  for  the  arrest  and 
conviction  of  a  person  who  actually  abandons  his 
wife  or  children  without  ade<juate  support,  or 
leaves  them  in  danger  of  becomini;  a  burden  upon 
the  public,  or  who  neglects  to  provide  for  them 
according  to  his  means,  or  who  threatens  to  run 
away  and  leave  his  wife  and  children  a  burden 
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upon  the  pabllc.  Section  686  proWdes  for  the 
giving  of  a  bond  b^  the  person  convicted  of  any 
of  tlipse  oSenaee  in  ttie  sum  directed  by  the 
magistrate  conditioned  for  paying  "weeltly  for 
the  8i>ace  of  one  year  snch  sum  for  the  support 
of  the  wife  or  children."  Held,  that  the  bond  is 
to  indemnify  the  public  against  the  wife  or  chil- 
dren becoming  public  charges,  and.  In  order  to 
recover  thereon,  it  must  be  shown  that  some  of 
them  have  been  left  without  suintort,  and  have 
been  supported  wholly  or  to  some  extent  at  pub- 
lic expense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,'  Husband  and  Wife,  {§  1114,  1115.] 

2.  Same. 

The  provision  Is  highly  penal,  and  should 
be  strictly  construed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  H  1114.  1115.J 

Cullen,  C.  J.,  and  Haight  and  WiUard  Bart- 
lett,  JJ.,  dissenting. 

Appeal  from  Supreme  Oonrt,  Appellate  Di- 
vision, Second  Department 

Action  by  Adolpb  H.  Ooetting,  as  commis- 
sioner of  public  charities,  etc.,  against  Mich- 
ael Normoyle  and  another  on  a  bond  given 
upon  conviction  for  falling  to  provide  for 
bis  family.  From  a  Judgment  of  the  Appel- 
late Division  (119  App.  DIv.  143,  103  N.  T. 
Supp.  881),  reversing  a  Judgment  for  plain- 
tiff, he  appeals.    Affirmed. 

Francis  K.  Pendleton,  Corp.  Counsel  (Theo- 
dore Connoly  and  Herman  Stlefel,  of  counsel), 
for  appellant   C.  A.  Burgess,  for  respondents. 

GRAT,  3.  This  action  was  brought  by  the 
plaintiff  upon  a  bond  In  the  sum  of  $780,  giv- 
en to  the  people  by  the  defendant,  Michael 
Normoyle,  upon  his  conviction  as  a  disorder- 
ly person  in  having  failed  to  provide  for  his 
wife  and  children,  which  bound  him  to  pay 
to  the  commissioner  of  public  charities  week- 
ly the  sum  of  $15  for  their  support  The 
plaintiff  alleged  the  failure  to  make  these 
payments  for  52  weeks,  and  demanded  Judg- 
ment for  the  amount  of  the  bond.  The  de- 
fendants' answer,  while  admitting  the  convic- 
tion, the  giving  of  the  bond,  and  the  failure 
to  make  the  weekly  payments,  alleged  that 
he  was  at  all  times  willing  and  ready  to  sup- 
port his  wife,  "provided  she  would  live  with 
him";  that  his  children  were  adults;  that 
bis  wife  "was  not  a  charge  upon  the  county 
of  Queens  during  said  times" ;  that  she  "was 
amply  provided  for  during  said  term,  and 
that  there  Is  no  money  due  upon  said  bond 
to  the  plaintiff."  When  the  case  came  on  for 
trial,  the  plaintiff  offered  no  evidence,  but 
moved  for  Judgment  upon  the  pleadings, 
which  motion  was  granted.  The  Judgment 
thereupon  entered  haS  been  reversed  by  the 
Appellate  Division  and  a  new  trial  ordered. 

I  think  the  reversal  was  right  The  con- 
viction was  had  and  the  bond  was  given  pur- 
suant to  the  provisions  of  sections  6^  and 
686  of  the  "Greater  New  York  charter." 
Laws,  1901,  p.  27a,  c.  466.  Section  685  pro- 
vides for  the  arrest  and  conviction  of  "every 
person  In  the  city  of  New  York  »  •  • 
who  actually  abandons  his  wife  or  chlldreu 


without  adequate  support,  or  leaves  tbem  in 
danger  of  becoming  a  burden  upon  the  pub- 
lic, or  who  neglects  to  provide  for  them  ac- 
cording to  his  means,  or  who  threatens  to  run 
away  and  leave  bis  wife  and  children  a  bur- 
den upon  the  public."  Section  686  provides 
for  the  giving  of  a  bond  to  the  people  by  the 
the  person  convicted  of  any  of  these  offenses 
in  the  sum  directed  by  the  magistrate,  condi- 
tioned for  paying  "weekly,  for  the  i^ace  of 
one  year,  such  sum  for  the  support  of  the 
wife  or  children  •  •  •  as  has  been  or- 
dered as  aforesaid,  jbo  the  oommlaaloner  of 
public  charities."  The  conviction  of  a  per- 
son under  these  charter  provisions  is  of  be- 
ing "a  disorderly  person"  (section  686),  and 
Is  analogous  to  that  provided  for  In  sections 
899  to  901  of  the  Code  of  Criminal  Procedure. 
The  statutory  provisions  differ  somewhat  in 
their  language  in  referring  to  the  bond.  Un- 
der the  Criminal  Code  the  bond  must  provide 
that  the  defendant  "wUl  support  his  wife  and 
children,  and  will  indemnify  the  county,  city, 
village,  or  town,  against  their  becoming,  with- 
in one  year,  chargeable  upon  the  public. 
♦  ♦  •  or  that  the  sureties  will  pay  the  sum 
mentioned  In  the  undertaking,  and  which 
must  be  fixed  by  the  magistrate."  Upon  this 
difference  in  the  bond,  resulting  upon  a  con- 
viction under  the  charter  or  Code  provisions, 
is  predicated  the  argument  that  while  under 
the  Code  the  bond  is  one  of  indemnity,  it  is 
not  snch  under  the  charter.  I  fall  to  perceive 
this  distinction,  and  a  careful  consideration 
of  the  consequences  should  make  it  clear  that 
none  exists.  Under  either  statutory  provision 
the  conviction  of  a  defendant  as  a  disorderly 
person  is  based  upon  this:  That  by  reason  of 
his  conduct,  there  is  danger  of  his  wife  and 
children  "becoming  a  burden  upon  the  pub- 
lic," and  the  bond,  under  either  provision,  is 
to  secure  their  support  In  order  that  they 
shall  not  become  a  public  charge.  That  the 
charter  provision  Is  "summary,  highly  penal, 
and  should  be  strictly  construed"  has  been 
twice  declared  by  this  court  in  People  v. 
Pettit  74  N.  Y.  324,  and  in  People  ex  rel. 
Commissioners,  etc.,  v.  Cullen,  153  N.  Y.  635, 
47  N.  E.  894,  44  L.  R.  A.  420.  In  Pettlt's  Case 
the  conviction  was  of  neglecting  to  support 
wife  and  children,  under  a  substantially 
similar  provision  of  the  Revised  Statutes  (1 
Rev.  St  [1st  Ed.]  638,  pt  1,  c.  20,  tit  5),  and 
the  action  was  brought  upon  the  defendant's 
bond.  It  was  held  that,  "to  maintain  the  ac- 
tion, It  was  incumbent  upon  the  plaintiff  to 
establish  that  a  breach  had  occurred,  vis., 
that  subsequent  to  the  giving  of  the  bond 
the  defendant  Pettit  had  been  guilty  of 
neglecting  to  supi>ort  his  wife  and  children," 
and,  further,  it  was  pertinently  observed 
that  "the  conviction"  (1.  e.  of  being  the  dis- 
orderly person,  etc)  "was  not  evidence  of 
a  subsequent  breach  of  the  condition  of  the 
recognizance."  In  Oullen's  Case  the  convic- 
tion was  had  under  secttona  1464  and  1455 
of  the  New  York  City  consolidation  act  (IjawB 
1882,  p.  366,  c.  410),  which  those  of  the  Great- 
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er  New  York  Charter  re-enact  But,  If  the 
statute  is  to  be  strictly  construed,  then  It. 
must  follow,  as  It  seems  to  me,  that,  as  the 
bond  la  to  prevent  the  defendant's  family 
from  "becoming  p  burden  upon  the  public," 
a  breach  must  be  established  on  bis  part  by 
evidence  that  he  has  conthraed  to  neglect  his 
inarita)  duties,  and  that  the  support  of  his 
family  had,  in  fact,  been  a  charge  upon  the 
■  public  treasury.  That  the  city  charter  differs 
in  its  language  upon  the  subject  from  that  of 
tbe  Criminal  Code  in  the  matter  of  character- 
izing the  bond  as  one  of  indemnity  is  of  no 
especial  significance,  and  furnishes  no  reason 
for  a  different  construction.  Intended  as  a 
complete  system  of  local  government,  the 
charter  may  contain  many  provisions  similar 
to  those  in  the  general  statutes' of  the  state, 
which  are  Intended  for  operation  In  the 
various  political  subdivisions.  In  their  con- 
struction no  different  effect  should  be  given, 
unless  required  by  obvlonsly  differing  con- 
ditions. There  is  no  logical  reason  for  con- 
straing  the  l)ond  provided  for  in  the  charter 
differently  from  that  provided  for  in  the 
Criminal  Code.  The  Code  declares  it  to-  be 
one  of  indemnity.  It  clearly  must  be  such, 
when  we  perceive  the  legislative  Intent  to  be 
that  of  preventing  a  man's  family  from  be- 
ing a  public  charge,  in  a  case  where  he  Is 
legally  bound,  and  Is  presumed  to  be  able,  to 
provide  for  their  support.  The  Legislature 
might  have  visited  the  offense  with  the  pun- 
ishment of  an  imprisonment,  or  of  a  fine; 
but  it  did  neither.  It  required  the  offender 
to  be  put  under  bond  for  better  behavior  in 
the  discharge  of  his  duties,  marital  and  pa- 
rentaL 

In  this  case  the  defendant  was  convicted 
of  "being  a  disorderly  person  In  having  failed 
to  provide  according  to  his  means  for  his 
wife  and  children,  who  were  in  danger  of  be- 
coming a  burden  upon  the  pujllc,"  and  his 
bond  was  conditioned  for  the'.r  support  for 
the  space  of  one  year.  The  (defendant's  an- 
swer, made  to  the  plaintiffs  allegations  of 
those  facts  as  furnishing  the  cause  of  action, 
contained  no  denial  of  his  duties;  but  aver- 
red that  his  children  were  adults,  that  his 
wife  was  "amply  provided  for,"  and  that  she 
"was  not  a  charge  upon  the  county  during  the 
term."  If  that  was  true,  where  was  his 
breach  of  obligation,  and  what  was  the  right 
of  the  commissioner  of  public  charities  to  de- 
mand the  payment  of  the  bond?  If  the  wife 
and  children  did  not  need  support  and  the 
county  was  not  at  expense  on  their  account, 
was  tbe  public  treasury  to  benefit  by  this  ad- 
ditional revenue?  Shall  we  say  that  a  per- 
son's property  may  be  conflscnted  In  that 
manner?  To  require  the  defendant  to  give  a 
bond  to  the  people  of  the  state  was  not  the 
equivalent  of  a  fine  Imposed  upon  him  as  a 
punishment.  And  certainly  the  legislative  in- 
tent in  enacting  the  provisions  could  not 
have  been  to  enforce  the  performance  of  mar- 
ital obligations  and  duties  beyond  what  was 
necessary  to  protect  the  community  against 
84  N.E.-1J> 


tbe  unnecessary  Imposition  »f  tbe  support  of 
a  man's  wife  and  children.  The  state  In  the 
exercise  of  its  power  to  regulate  the  domestic 
relations  of  the  organized  society  may  un- 
doubtedly provide  for  the  enforcement  of  the 
marital  duties  and  obligations  as  between 
husband  and  wife,  or  as  to  third  persons. 
Snch  enforcement,  however,  will  be  ordinarily 
by  a  civil  action.  When  the  Legislature 
makes  it  an  offense  on  the  part  of  a  man  to 
fall  to  provide  for  the  support  of  his  wife 
and  children,  and,  in  providing  for  a  sum- 
mary trial  before  a  magistrate,  prescribes 
that  his  judgment  upon  conviction  shall  be  to 
compel  the  defendant  to  give  a  bond  to  the 
people  of  the  state,  with  sureties,  conditioned 
for  tbe  payment  of  a  certain  sum  for  the 
support  of  his  family  for  a  specified  term, 
the  penalty  affixed  to  the  offense  is  the  com- 
pulsory execution  of  the  undertal^lng  securing 
the  community  against  Its  repetition  and  the 
resultant  consequences. 

I  think  the  plaintiff  was  bound  to  prove 
upon  the  issue  tendered  that  the  defendant's 
family  had  been  left  without  support,  or  such 
members  of  tbe  family  as  came  within  the 
purview  of  the  statute,  and  that  they  had 
been  supported  wholly  or  to  some  extent,  at 
the  public  exi)ense  within  the  holding  In 
People  V.  Pettit,  supra.  .That  would  be  a 
breach  of  the  defendant's  undertaking,  and  it 
was  readily  susceptible  of  proof.  To  hold 
otherwise  in  my  opinion  involves  the  illogical 
proposition  that  his  previous  conviction  was 
evidence  of  his  breach  of  the  condition  of  his 
subsequent  undertaking. 

For  these  reasons,  I  think  that  the  order  of 
the  Appellate  Division  was  right,  and  there- 
fore, under  the  plaintiff's  stipulation,  that 
Judgment  absolute  should  be  ordered  in  favor 
of  the  respondents,  with  costs  in  all  tbe 
courts. 

GUrXEN,  C.  J.  (dissenting.  The  complaint 
alleged  that  on  the  2l8t  of  February.  1901, 
the  defendant,  Michael  N(»'moyle,  was  under 
the  provisions  of  sections  685  and  C86  of  the 
Greater  New  York  charter  (Laws  1901,  p. 
279,  c.  466)  convicted  of  having  failed  to  pro- 
vide for '  his  wife  and  children  according  to 
his  means  and  was  ordered  by  said  magistrate 
to  pay  the  sum  of  $15  a  week  for  their  sup- 
port, and  that  upon  said  conviction,  in  pur- 
suance of  the  requirements  of  law,  the  said 
defendant,  as  principal,  with  his  codefendant, 
Bridget  Llllls,  as  surety,  entered  Into  a  bond 
to  the  people  of  the  cl^  of  New  fork  in  the 
penal  sum  of  $780,  conditioned  tor  the  pay- 
ment of  said  weekly  sum  to  the  commis- 
sioner of  charities  during  each  and  every 
week  for  the  space  of  one  year  after  said 
conviction.  The  complaint  further  alleged 
that  said  defendant  Normoyle  failed  to  com- 
ply with  the  conditions  of  said  bond  mak- 
ing said  weekly  payments.  Judgment  was  de- 
manded for  the  penalty  of  the  bond.  The  an- 
swer of  the  defendants  did  not  deny  any  of 
these  allegations  of  the  complaint,  but  set  up 
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as  an  affirmative  defense  that  the  defendant 
Normoyle  was  at  all  times  ready  and  willing 
to  support  his  wife  provided  she  would  live 
with  him ;  that  said  wife  and  children  were 
not  a  charge  upon  the  county  of  Queens  dur- 
ing the  period  covered  by  said  bond;  and 
that  they  had  been  amply  provided  for.  On 
the  trial  of  the  action  neither  of  the  parties 
otCered  any  evidence,  and  the  plaintifT  was 
awarded  judgment  on  the  ground  that  the 
answer  stated  no  defense.  The  Judgment  was 
reversed  by  the  Appellate  Division  of  the 
Supreme  Court,  and  an  appeal  Is  now  talcen 
to  this  court. 

The  learned  Appellate  Division  based  its  de- 
cision on  the  theory  that  the  l>ond  executed 
by  the  defendant  was  simply  one  of  Indemnity 
to  the  county  ngainst  the  wife  and  children 
becoming  a  public  charge,  and  cited  People  v. 
Pettlt,  74  N.  Y.  320,  as  an  authority  for  that 
position.  We  think  this  view  was  erroneous. 
There  is  a  marlted  distinction  between  the 
provisions  of  the  New  Yorlc  charter  and  those 
of  the  Code  of  Criminal  Procedure  as  to  dis- 
orderly persons.  Under  section  901  of  that 
Code,  on  the  conviction  of  a  disorderly  person, 
the  magistrate  may  order  him  to  give  a  bond 
conditioned  that  for  the  term  of  one  year  "he 
nill  support  his  wife  and  children,  and  will  in- 
demnify the  county,  city,  village,  or  town, 
against  their  becoming,  within  one  year, 
chargeable  upon  the  public."  The  condition  of 
the  bond  is  to  the  same  effect.  Section  902. 
The  decision  of  this  court  In  People  v.  Pettit 
was  made  in  an  action  on  a  bond  given  under 
the  provisions  of  the  Revised  Statutes  of 
which  the  sections  cited  from  the  Code  are 
substantially  re^nactments.  But  the  provi- 
sions of  the  New  York  charter  are  different 
in  their  character,  and  extend  beyond  those 
of  the  Criminal  Code.  Section  685  enacts  that 
every  person  in  the  city  of  New  York  "who 
actually  abandons  bis  wife  or  children  with- 
out adequate  support,  or  leaves  them  in  dan- 
ger of  becoming. a  burden  upon  the  public, 
or  who  neglects  to  provide  for  them  accord- 
ing to  his  means,"  etc.,  may  be  arrested  and 
brought  before  the  magistrate,  and  that,  on 
conviction  of  the  charge,  the  magistrate  shall 
make  an  order  specifying  a  reasonable  sum  of 
money  to  be  paid  weekly  for  the  space  of  one 
year  thereafter  by  such  defendant  to  the  com- 
missioner of  public  charities  for  the  support 
of  the  wife  and  children.  Section  686  re- 
quires the  person  so  convicted  to  execute  a 
bond  with  sureties  conditioned  "that  such  per- 
son will  pay  weekly  for  the  space  of  one  year 
such  sum  for  the  support  of  the  wife  or  chil- 
dren or  either  or  any  of  them,  as  has  been 
ordered  as  aforesaid,  to  the  commissioner  of 
public  charities."  Section  688  enacts  that, 
when  such  an  undertaking  is  forfeited,  an 
action  may  be  brought  thereon  by  the  com- 
missioner of  public  charities  to  recover  the 
amount  specified  in  the  undertaking,  and  that 


"the  amount  recovered  in  said  action  shall  be 
applied  and  expended  for  the  support  of  the 
wife  or  children  or  either  or  any  of  them." 
Ail  that  was  decided  in  the  Pettit  Case  Is  that 
as  the  defendant  offered  and  was  willing  to 
care  and  maintain  for  his  wife  if  she  would 
live  with  him,  which  she,  without  sutBcient 
cause  refused  to  do,  there  was  no  breach  of 
the  condition  of  the  bond.  I  do  not  think  the 
case  is  authority  for  the  proposition  that  the 
bond  is  one  simply  of  indemnity  to  the  public 
Assuming,  however,  such  to  be  the  case,  it 
is  apparent  that  by  the  provisions  of  the  New 
York  charter  cited  the  proceedings  taken 
thereunder  are  not  so  limited  in  their  purpose 
nor  in  their  effect.  The  intention  was  not 
only  to  indemnify  the  public,  but  also  to 
secure  propef  support  for  the  wife,  and  the 
magi.<;trate  is  required  to  determine  what 
weekly  sum  is  sufficient  for  such  support  On 
receiving  the  weekly  payment  so  ordered  or 
the  amount  recovered  on  the  bond,  in  case  of 
a  breach,  the  commissioner  of  charities  is 
required  to  apply  the  same  to  the  support  of 
the  wife.  It  is  evident,  therefore,  that  to  se- 
cure the  proper  support  of  the  wife  and  chil- 
dren is  the  dominant  feature  of  the  proceed- 
ings. 

That  there  was  a  breach  of  the  terms  of 
the  bond  the  answer  concedes.  If  the  view 
which  we  have  expressed  is  correct,  the  fact 
that  the  county  had  not  been  put  to  the  ex- 
pense of  her  support  is  immaterial,  as  is  also 
the  allegation  that  the  wife  was  amply  pro- 
vided for  during  the  period  covered  by  the 
bond,  as  there  is  no  pretense  that  it  was  the 
defendant  who  provided  for  her  during  such 
time.  The  allegation  that  the  husband  was 
willing  to  support  his  wife  according  to  bis 
means  if  she  would  live  with  him  Is  Insuffi- 
cient as  a  defense.  Otherwise  the  husband 
can,  at  his  pleasure,  disregard  the  order  of 
the  magistrate  that  he  shall  we^ly  apply  a 
specified  sum  for  the  wife's  support,  and  Uras 
the  provisions  of  the  charter  in  this  respect 
will  be  virtually  abrogated.  Had  the  answer 
stated  that  the  husband  in  fact  had,  during 
the  period  covered  by  the  bond,  supported  and 
maintained  his  wife  satisfactorily  to  her,  that 
would  have  been  a  good  defense  to  the  plain- 
tiff's claim,  because,  the  primary  obligation  of 
the  bond  being  the  support  of  the  wife,  it  was 
within  her  power  to  accept  In  satisfaction  of 
that  obligation  such  support  as  she  deemed 
sufficient.  But  less  than  this  we  think  does 
not  constitute  a  good  defense. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  judgment  of  the  Trial 
Term  affirmed,  with  costs  in  both  courts. 

•  VANN,  WERNER,  and  HISOOCK,  JJ., 
concur  with  GRAY,  J.  HAIGHT  and  Wllr 
LARD  BARTLETT,  JJ.,  concur  with  CUIr 
LEN,  C.  J. 

Ordered  accordingly. 
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(in  N.    T.    4M) 

MroDIiBWOETH  t.  OEDWAT  «t  al. 

(Court  of  Appeals  of  New  York.    March  13, 
190a) 

1.  Adoption. 

A  father,  unable  to  provide  for  his  infant 
child,  may  .  transfer  the  custody,  control,  and 
right  to  the  services  thereof  to  another,  subject 
to  the  right  of  a  court  of  equity  to  interfere  in 
the  interest  of  the  child. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
rol.  1,  Adoption,  §  8 ;  vol.  37,  Parent  and  Child, 
$23.] 

2.  SaMBJ— CONTBACTB   FOB.  ADOPTION— PABTIES 

Bound. 
Though,  under  Laws  1873,  p.  1244,  c.  830, 
S  3,  and  Laws  1896,  p.  226,  c.  272,  §  61,  a  hus- 
iiand  cannot  adopt  a  child  without  his  wife's 
consent,  where  a  contract  between  a  husband 
and  the  father  of  a  child  for  the  adoption  there- 
of was  duly  performed  by  the  father  and  child, 
the  husband  was  bound  t()  perform  to  the  extent 
of  his  power,  though  his  wife  was  not  bound  by 
proTiBioDs  of  the  contract  relating  to  the  child's 
inheritance   from   its  foster   father. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
rol  1,  Adoption,  $i  3,  11.} 

3.  "Doweb"— Definition. 

"Dower"  ordinarily  means  the  Interest 
which  the  law  gives  to  a  widow  in  the  lands  of 
her  deceased  husband,  and  has  no  application  to 
the  relation  of  parent  and  child. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Dower,  {§  1-?.  . 

For  other  definitions,  see  Words  and  Phrases, 
rol.  3,  pp.  2188-2193;    vol.  8,  p.  7642.] 

4.  AdoFTION  —  CONIKAOT  —  OONSTBUOTIOK— 
RlGBTS   AS  HEIB. 

Where  a  child  was  adopted  under  a  con- 
tract to  feed,  clothe,  educate,  and  provide  for 
her.  If  she  should  remain  with  the  adopting  par- 
ents and  subject  to  their  government  until  she 
arrived  at  18  years  of  age,  "when  she  should  be 
entitled  'to  her  dower  right  of  the  property"  of 
the  adopting  parents,  the  same  as  though  she 
were  their  own  legitimate  offspring,  she  was  en* 
titled,  on  performing  the  contract,  to  inherit  the 
Bame  as  a  lawful  child. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  1,  Adoption,  IS  35-40.] 

5.  Evidence  —  Pabol   Evidence   Affecting 
Wbitings. 

Where  there  was  no  latent  ambiguity  in  a 
written  contract,  evidence  as  to  what  the  par- 
ties said  on  giving  the  scrivener  directions  lead- 
ing to  the  preparation  of  the  instrument  was  in- 
admissible. 

[Ed.  Note. — For  msea  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §!  2066-2084.] 

8.  APPEAZ/— HABia.E8S  Ebbob. 

In  an  action  involving  the  construction  of 
a  written  contract,  the  erroneous  admission  Of 
evidence  as  to  what  the  parties  said  on  giving 
the  scrivener  directions  leading  to  the  prepara- 
tion of  the  instrument  was  harmless,  where  the 
trial  was  before  the  court  without  a  jury,  and 
the  oral  contract  which  had  precisely  the  same 
meaning  as  the  written  contract  when  properly 
coDstmed,  was  not  enforced  by  the  judgment 

7.  Evidence  — Paboi.    Evidence    AFVEcnNa 

Wbitings. 

In  an  action  involving  the  construction  of 
a  written  contract,  the  circumstances  surround- 
ing the  parties  when  they  signed  the  instrument 
were  properly  shown  to  prove  delivery,  and  for 
the  purpose  of  enabling  the  court  to  see  whether 
their  situation  reflected  light  on  the  words  used 
in  reducing  the  agreement  to-  writing. 

[Ed.  Note  -For  cases  in  point,  see  Cent  Dig. 
oL  20.  Evidence,  <§  2104-2108.] 


Appeal  from  Snpreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  Sarah  Mlddleworth  against  Mary 
M.  Ordway,  Individually  and  as  adminis- 
tratrix, etc.,  and  others.  From  a  Judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
(120  App.  Div.  903,  105  N.  Y.  Supp.  1131), 
defendants  appeal.    Affirmed. 

For  prior  reports,  see  49  Misc.  Rep.  74,  98 
N.  Y.  Supp.  10;  117  App.  Div.  913,  102  N.  Y. 
Supp.  1143. 

This  action  was  brought  against  the  widow, 
heirs,  and  administratrix  of  James  M.  Ord- 
way, deceased,  to  compel  the  specific  per- 
formance of  a  contract  alleged  to  have  been 
made  between  the  father  of  the  plaintiff  and 
the  said  decedent  for  her  benefit  The  trial 
court  found  the  following  facts  In  substance: 
On  the  25th  of  November,  1879,  the  plainOff 
was  an  Infant  but  15  months  old.  Her  moth- 
er had  recently  died,  and  her  father,  George 
B.  Stanton,  was  a  laboring  man  In  straitened 
circumstances,  with  a  large  family  of  young 
children,  and  without  any  one  who  could 
properly  care  for  so  young  a  child.  At  the 
same  time  James  M.  Ordway  was  a  man  of 
mature  years,  in  good  circumstances,  and 
at  the  height  of  an  active  business  career. 
He  was  married,  but  had  no  children.  He  re- 
sided with  his  wife,  Mary,  in  the  town  of 
Indian  Lake,  Hamilton  county,  at  a  place  re- 
mote from  the  office  or  residence  of  a  lawyer, 
or  of  <me  skilled  In  legal  matters.  An  instru- 
ment was  prepared  at  the  request  of  himself 
and  Mr.  Stanton  by  a  magistrate  of  the  neigh- 
borhood, who  had  no  technical  knowledge,  of 
which  the  following  is  a  copy: 

"This  Indenture,  made  this  25th  day  of  No- 
vember, 1879,  between  George  B.  Stanton,  of 
the  town  of  Long  Lake,  In  the  county  of  Ham- 
ilton, and  state  of  New  York,  party  of  the 
first  part,  and  James  Ordway  and  his  wife, 
Mary  Ordway,  of  the  town  of  Indian  Lake, 
In  the  county  of  Hamilton,  aforesaid,  of  the 
second  part,  wltnesseth:  That  the  said  party 
of  the  first  part,  for  and  in  consideration 
of  the  agreements  and  stipulations  hereafter 
mentioned,  doth  convey,  and  by  these  pres- 
ents bath  conveyed,  to  the  parties  of  the  sec- 
ond part,  all  the  right,  title,  interest,  and 
claim  of  every  name  and  nature  whatsoever, 
together  with  all  the  service,  labor,  and  benefit, 
to  a  certain  female  child,  it  being  the  young- 
est child  of  the  said  George  B.  Stanton,  by 
his  late  wife,  Emma  Stanton,  bom  at  Long 
Lake,  the  12th  day  of  August,  1878,  hereafter 
to  be  known  by  the  name  of  Sarah  Ordway, 
to  have  and  to  hold  the  same  as  the  child  of 
the  said  James  and  Mary  Ordway,  parties 
of  the  second  part,  the  same  as  though  legit- 
imately their  own  child,  with  full  power  to 
do  by,  and  for,  as  they  shall  deem  fit  and 
proper.  In  consideration  whereof,  the  said 
James  M.  Ordway  and  Mary,  his  wife,  does 
hereby  covenant  and  agree  to  and  with  the 
said  George  B.  Stanton,  party  of  the  first 
part,  to  adopt  the  said  Sarah  as  their  own 
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child,  to  feed,  clothe,  edocate,  and  proTlde 
proper  care  and  nourishing,  when  sick,  as 
their  ability  shall  allow,  provided,  always, 
the  said  Sarah  is  to  remain  with  the  sale" 
James  Ordway  and  Mary,  his  wife,  and  sub- 
mit to  their  government,  until  she  shall  arrive 
at  the  age  of  18  years,  when  she  shall  be  en- 
titled to  her  dower  right  to  the  property  of 
the  said  James  and  Mary  Ordway,  the  same 
as  though  she  were  their  own  legitimate  off- 
spring ;  and  the  said  George  B.  Stanton,  for 
himself,  hereby  relinquishes  all  further  claim 
or  control  to  or  in  the  said  Sarah  Ordway, 
either  in  law  or  equity. 

"In  witness  whereof,  what  is  above  agreed, 
to  which  we  are  each  bound,  we  also  bind  our 
executors,  administrators,  and  assigns  firm- 
ly by  these  presents  to  their  full  performance. 
In  testimony  whereof,  we  sign  our  names, 
sealed  with  our  seals,  this  25th  day  of  No- 
vember, 1879. 

"Geo.  B.  Stanton.         [L.  S.] 
"James  M.  Ordway.    [L.  S.] 
"Signed  and  sealed  in  presence  of 
"Stephen  D.  Lamos." 

This  instrument  was  signed,  sealed,  and 
acknowledged  by  Mr.  Stanton,  and,  although 
signed  and  sealed  by  Mr.  Ordway,  was  not 
acknowledged  by  him,  and  It  was  neither 
signed  nor  acknowledged  by  Mrs.  Ordway. 
It  was  executed  In  duplicate,  one  being  deliv- 
ered to  each  party ;  the  namp  of  Mrs.  Ord- 
way, although  appearing  in  the  insti;ument, 
apparently  being  treated  as  if  it  had  not 
been  written  therein.  The  plaintiff's  father 
duly  performed  all  the  conditious  of  this  con- 
tract on  bis  part  and  surrendered  the  custody 
of  the  plaintiff  to  Mr.  Ordway.  Thencefor- 
ward she  lived  in  his  family  and  was  main- 
tained, treated,  and  educated  as  his  child, 
and  she  believed  that  she  was  his  child  until 
she  was  14  years  of  age,  when  she  first  saw 
her  own  father  to  know  him.  Her  name  was 
Hannah  Stanton,  but  after  the  date  of  the 
contract  she  went  by  the  name  of  Sarah  Ord- 
way. She  discharged  the  duties  of  a  daugh- 
ter to  the  said  Ordway  and  wife,  and  lived 
continually  with  them  as  their  daughter,  un- 
til the  time  of  her  marriage.  After  that  event 
Mr.  Ordway  provided  her  with  a  bouse  In 
which  she  lived  with  his  consent;  but  she 
continued  nevertheless  to  discharge  her  du- 
ties as  a  daughter  to  lilm  and  bis  wife,  and 
was  treated  by  them  as  a  daughter  up  to  the 
time  of  bis  death.  She  performed  all  the  con- 
ditions of  said  contract  on  her  part,  except 
that  she  did  not,  after  her  marriage,  wholly 
submit  to  their  government  until  she  arrived 
at  the  age  of  18  years;  but  the  trial  court 
found  that  she  substantially  performed  in 
part,  and  that  full  performance  thereof  was 
waived  by  Mr.  and  Mrs.  Ordway.  She  never 
saw  the  contract  until  after  the  death  of 
Mr.  Ordway,  which  took  place  on  the  2d  of 
March,  1905.  He  died  intestate,  leaving  him 
surviving  Mary  Ordway,  bis  widow,  and  sev- 
eral brotben  and  sisters,  but  no  descendants. 


His  personal  property  was  worth  at  least 
$12,000,  and  be  left  real  estate  worth  f  18,- 
000.  The  trial  court  also  found  that  an  oral 
contract  was  made  on  the  25th  of  November, 
1879,  between  Mr."  Ordway  and  Mr.  Stanton, 
whereby  the  latter  agreed  to  surrender  the 
plaintiff  to  the  former,  with  "all  claims  or 
rights  of  every  name  and  nature,  together 
with  the  tuition  and  custody  which  be  had 
over  said  plaintiff  by  reason  of  being  her 
father" ;  that  in  consideration  of  said  agree- 
ment Mr.  Ordway  "agreed  to  take  the  plain- 
tiff and  to  adopt  her  as  his  child,  to  rear, 
educate,  and  maintain  her,  and  to  treat  her 
as  a  member  of  his  own  family  and  as  a 
daughter  In  all  respects,  and,  provided  she 
remained  with  the  said  James  M.  Ordway 
and  his  wife  and  submitted  to  their  govern- 
ment until  she  reached  the  age  of  18  years, 
to  make  this  plaintiff  as  his  heir  and  to 
give  her  the  same  Interest  which  as  a  daugh- 
ter she  would  have  In  whatever  property  he 
owned  or  might  have  at  the  time  of  his  de- 
cease." 

The  trial  judge  found  as  a  conclusion  of 
law  that  by  virtue  of  both  the  oral  and  writ- 
ten agreements  "George  B.  Stanton  parted 
with  the  tuition,  care,  custody,  and  control 
of  the  plaintiff,  and  the,  same  became  vested 
In  James  M.  Ordway,  and  he  became  thereby 
bound  to  carry  out  and  perforn:  ail  the  con- 
ditions and  covenants  in  said  contract  on  his 
part  to  be  performed,  upon  substantial  per- 
formance of  the  contract  by  the  plaintiff." 
He  found,  in  substance,  both  as  matter  of 
fact  and  law,  that  "by  the  use  of  the  phrase 
in  the  written  contract,  "when  she  shall  be 
entitled  to  her  dower  right  to  the  property  of 
the  said  James  and  Mary  Ordway,  the  same 
as  though  she  were  their  own  legitimate  off- 
spring,' George  B.  Stanton  and  James  M. 
Ordway  intended  to  express  an  agreement 
whereby  the  plaintiff  would  have  such  rights 
as  a  daughter  would  have  by  the  laws  of 
descents  and  the  statute  of  distribution  if 
said  James  M.  Ordway  died  Intestate."  Judg- 
ment was  ordered  In  favor  of  the  plaintiff 
"for  the  specific  performance  of  the  contract 
OS  against  the  collateral  heirs  and  next  of 
kin  of  James  M.  Ordway,  but  not  as  against 
his  widow;  that  the  plaintiff  should  be  ad- 
judged the  owner  in  fee  simple  of  the  lands 
of  which  James  M.  Ordway  died  seised  and 
possessed,  subject  to  the  dower  Aghts  of  the 
said  Mary  M.  Ordway;  that  the  other  defend- 
ants be  directed  to  execute  and  deliver  to  the 
plaintiff  a  conveyance  of  said  lands  as  heirs 
at  law  of  said  James  M.  Ordway,  deceased; 
that  It  should  be  further  adjudged  that  the 
plaintiff  is  entitled  to  one-half  of  the  per- 
sonal property  belonging  to  Mr.  Ordway  at 
bis  death,  after  the  payment  of  his  debts 
and  the  expenses  of  administration,  and  re- 
quiring Mary  M.  Ordway,  as  his  administra- 
trix, to  account  and  pay  over  to  the  plaintiff 
such  share  thereof." 

The  defendants  appealed  from  the  Judg- 


Digitized  by 


Google 


N.T^ 


HIDDLBWORTH  t.ORDWAT. 


293 


ment  entered  accordingly,  but  the  same  was 
In  all  things  unanimously  affirmed  by  the 
Appellate  Dlylslon.  Ail  of  the  defendants 
appealed  to  this  court  > 

Henry  W.  Williams,  for  appellants.  Joseph 
A.  Kellt>gg  and  Ersklne  C.  Eogers,  for  re- 
spondent. 

VANN,  J.  (after  stating  the  facts  as  above). 
The  Judgment  now  before  us  •  for  review 
enforces  a  contract  relating  to  the  right 
of  inheritance,  so  as  to  take  away  from 
the  natural  heirs  of  a  dead  man  a  large  por- 
tion of  his  property  and  confer  it  upon  a 
stranger  to  Ills  blood,  l^he  contract,  how- 
ever, In  this  case,  differs  from  those  made 
with  a  similar  purpose  which  we  have  re- 
cently condemned  so  severely,  In  that  it  was 
in  writing  and  the  writing  was  proved  be- 
yond question  and  without  dispute.  No  claim 
of  fabrication  or  fraud  is  made  by  any  one. 
There  Is  no  law,  except  that  which  protects 
the  right  of  dower,  to  prevent  a  man  from 
making  a  contract  in  bis  lifetime  affecting 
the  disposition  of  bis  property  after  his 
death;  but,  as  we  have  repeated^  held,  such 
contracts  should  be  in  writing,  or  establish- 
ed by  disinterested  witnesses,  and  should  be 
fair  and  equitable,  or  a  court  of  equity  will 
not  enforce  them.  Hamlin  v.  Stevens,  177  N. 
T.  39,  60  N.  B.  118;  Rosseau  v.  Rouss,  180  N. 
Y.  116,  72  N.  E.  916;  Roberge  v.  Bonner,  185 
N.  Y.  265,  77  N.  E.  1023;  Holt  v.  Tulte,  188 
N.  Y.  17,  22,  80  N.  B.  364.  A  father,  unable 
to  provide  for  his  Infant  child,  may  transfer 
the  custody,  control,  and  the  right  to  the  serv- 
ices tliereof  to  another,  subject  <to  the  right 
of  a  court  of  equity  to  interfere  In  the  inter- 
est of  the  child.  The  mutual  promises, 
therefore,  of  the  parties  to  the  Instrument 
before  ns,  furnished  an  adequate  considera- 
tion to  support  it.  In  pronouncing  Judgment 
in  this  case  we  shall  wholly  disregard  the 
parol  contract  found  by  the  trial  court,  and 
confine  our  attention  exclusively  to  the  writ- 
ten agreement,  without  resorting  to  the  oral 
evidence  for  any  purpose,  except  to  discover 
the  situation  and  conduct  of  the  parties  when 
they  wrote  what  we  are  now  called  upon  to 
construe.  Thomas  t.  Scutt,  127  N.  T.  133, 
141.  27  N.  E.  901. 

By  that  agreement  the  father,  who  was  the 
sole  surviving  parent,  transferred  the  rlglit 
to  tbe  custody,  control,  and  services  of  bis 
infant  daughter  for  a  limited  number  of 
years.  The  consideration  named  for  the 
transfer  is  a  covenant  to  adopt  tbe  child  and 
to  support,  educate,  and  maintain  her  until 
she  reached  a  certain  age.  Tbe  contract  fur- 
tber  provided  that  tbe  child  should  remain 
with  Ordway  and  wife  and  submit  to  their 
government  until  she  became  18  years  old, 
"when,"  to  repeat  the  words  of  the  parties, 
"she  shall  be  entitled  to  ber  dower  right  to 
the  property  of  the  said  James  and  Mary 
Ordway,  the  same  as  though  she  were  their 
own  legitimate  oCCspring."     While  the  con- 


tract Is  not  binding  upon  Mrs.  Ordway,  be- 
cause she  did  not  sign  it,  since  It  was  exe- 
cuted and  delivered  by  Mr.  Ordway  and  Mr. 
Stanton  as  a  complete  instrument,  it  was 
binding  upon  them,  and  also  upon  the  child, 
for  it  was  authorized  by  law.  It  was  duly 
performed  by  both  father  and  daughter,  and 
Mr.  Ordway  was  bound  to  perform,  at  least 
to  the  extent  within  bis  power.  He  couM 
not  adopt  the  child  without  the  consent  of 
bis  wife,  and  it  does  not  appear  that  she 
ever  consented.  Laws  1873,  p.  1244,  c.  830, 
{  8;  Laws  1896,  p.  226,  c.  272,  i  61.  At  all 
events  no  order  of  adoption  was  made  by 
tbe  court  having  such  matters  in  charge,  and 
tbe  child  was  not  legally  adopted.  The  rest 
of  tbe  contract  was  kept  by  Mr.  Ordway  as 
long  as  be  lived,  but  upon  his  death  tbe  ques- 
tion arose  as  to  what  the  parties  meant  by 
tbe  clause  quoted  above.  The  difficulty  in 
learning  tbe  meaning  springs  from  tbe  word 
"dower,"  as  used  in  the  cov^iant  of  Mr.  Ord- 
way. Tbe  contract  was  not  drawn  by  one 
learned  In  law  and  obviously  that  word  w^s 
not  used  in  its  ordinary  sense,  tor  even  an 
own  daughter  can  have  no  dower  right  in 
the  property  of  her  father.  Dower  ordinari- 
ly means  the  Interest  which  the.  law  gives  to 
a  widow  In  tbe  lands  of  her  deceased  husband 
and  it  can  have  no  application  to  the  relation 
of  parent  and  child.  It  is  frequently  used 
to  express  an  inchoate  right,  which  does  not 
ripen  until  death.  If  limited  to  its  technical 
meaning.  It  would  confer  no  right  whatever; 
yet  the  parties  intended  that  some  right 
should  be  created  thereby,  and  that  right  re- 
lated to  the  property  of  Mr.  Ordway.  Un- 
der these  circumstances  we  must  search  the 
context  and  look  at  the  situation  of  the  con- 
tracting parties  for  a  solution  of  the  ques- 
tion. 

What  subject  were  they  dealing  with? 
Clearly  not  with  the  right  of  a  widow,  but 
with  the  right  of  a  child.  The  rights  of  tbe 
natural  father  were  being  transferred  to  a 
foster  father  and  provision  was  being  made 
for  the  welfare  of  the  foster  child.  Her  sup- 
port and  education  had  been  provided  for  in 
the  forepart  of  the  Instrument,  and  tbe  parties 
evidently  Intended  to  make  some  provision  for 
her  with  reference  to  the  property  of  Mr. 
Ordway.  Thenceforward  she  was  to  sustain  to 
him  the  relation  of  a  daughter,  and  lie  was 
to  sustain  to  her  the  relation  of  a  father,  "tbe 
same  as  though  legitimately"  his  "own  child." 
This  suggests  the  nature  of  tbe  provision  in- 
tended ;  but  the  subject  is  not  left  to  sugges- 
tion merely,  for  a  phrase  immediately  follows 
which  shows  what  the  parties  meant.  "Her 
dower  right  to  the  proiwrty"  of  Mr.  Ordway 
was  to  be  "tbe  same  as  though  she  were  their 
[his]  own  legitimate  offspring."  Thus  the 
right  conferred  is  first  defined  by  tbe  word 
"dower,"  used  as  an  adjective,  which,  as  we 
have  seen,  in  its  technical  sense  is  without 
practical  meaning,  and  it  is  also  measured  by 
the  phrase  Just  quoted,  whirb  is,  in  effect,  a 
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definition  by  comparison.  "Her  dower  right," 
therefore,  was  to  be  such  a  right  "to,"  not  In, 
the  property  of  Mr.  Ordway  "as  If  she  were 
his  own  legitimate  offspring."  What  is  that 
right?  Simply  the  right  of  Inheritance,  which 
a  child  has  according  to  the  laws  of  the  state, 
proTided  the  father  dies  intestate.  A  father 
may  make  a  will  and  disinherit  his  child ;  but 
If  one  Is  not  made  the  law  takes  its  course 
and  his  child  succeeds  to  his  property.  Mr. 
Ordway  could  have  made  a  will  and  left  the 
plaintifT  nothing;  for  the  contract  did  not 
prevent  it.  He  could  have  made  a  will  and  left 
her  something,  the  same  as  if  the  agreement 
had  not  been  entered  Into ;  but  he  was  under 
no  obligation  to  make  a  will,  for  he  had  not 
agreed  to.  If  he  made  no  will,  however,  his 
agreement,  as  we  read  it,  was  that  his  foster 
child  should  have  the  same  right  of  inheriting 
his  property  as  if  she  were  his  own  child. 
Thus  the  right  which  Mr.  Ordway  Intended 
to  confer  upon  the  plainUff  was  that  of  a  legit- 
imate child  to  inherit  from  him  if  be  died 
wl^out  a  will — not  an  exclusive  right,  but  the 
right  to  take  her  aliquot  part  If  he  should 
have  children  born  to  him.  She  takes,  not 
by  the  law  of  succession,  but  by  contract,  to 
the  same  extent  that  a  natural  child  would 
take  according  to  the  law  of  succession.  The 
context,  the  situation  of  the  parties,  and  their 
general  purpose  in  making  the  contract  show 
that  the  words  "her  dower  right"  mean  the 
right  of  the  plalntlfC  to  Inherit  the  same  as  If 
she  had  sprung  from  his  loins  or  had  been 
lawfully  adopted,  as  he  agreed  she  should  be. 
Whether  we  Ignore  the  word  "dower"  alto- 
gether as  meaningless,  or  give  It  the  definition 
that  the  parties  gave  it  by  using  the  phrase 
which  they  regarded  as  equivalent  in  meaning, 
the  same  result  follows.  Th^  were  creating 
the  relation  of  parent  and  child  by  contract 
between  persons  who  did  not  sustain  that  re- 
lation to  each  other  by  nature,  and  the  foster 
father  agreed  that  his  foster  child  should  hare 
"her"  right  In  his  property,  which  he  defined 
by  saying  that  It  should  be  the  some  as  though 
she  were  his  own  legitimate  offspring.  With- 
out the  word  "dower"  the  meaning  would  be 
clear  beyond  question,  and  with  that  word  as 
Interpreted  by  the  phrase  which  defines  It, 
when  both  are  read  in  the  light  of  sur-' 
rounding  circumstances,  the  meaning  Is  rea- 
sonably clear.  Every  word  the  parties  wrote, 
except  the  word  "dower,"  tends  toward  one 
conclusion,  and  eftect  must  be  given  to  the  ob- 
vious Intention,  notwithstanding  that  word. 
We  must  either  disregard  the  language  of  the 
parties  altogether,  and  thus  subvert  an  Im- 
portant part  of  their  extract,  or  read  it  in 
view  of  the  status  which  It  was  the  object  of 
the  contract  to  create,  and  construe  it  to  mean 
the  right  of  inheritance  that  belongs  to  a  legit- 
imate child,  as  well  as  to  a  lawfully  adopted 
child,  by  the  law  of  the  state. 


The  word  "when,"  as  used  in  the  sentence 
quoted,  causes  no  embarrassment,  as  that 
marks  the  date  when  the  plaintiff.  If  she  kept 
the  covenant  made  for  her  by  her  father  and 
be  kept  the  covenant  made  In  his  own  behalf, 
would  attain  the  right  to  inherit,  "the  same  as 
•  •  •  legitimate  offspring,"  which  is  upon 
the  death  of  the  parent  without  a  will.  If 
Mr.  Ordway  had  died  before  she  became  18, 
she  would  have  taken  nothing;  but,  as  he 
lived  until  she  reached  that  age,  she  takes  as 
an  own  child,  except,  as  the  trial  court  held, 
as  against  bis  widow.  Since  Mrs.  Ordway  did 
not  sign  the  contract  the  court  was  of  the 
opinion  that  It  had  no  effect  as  against  her, 
and  hence  the  judgment  rendered  gives  her 
the  same  rights  in  the  property  of  her  husband 
as  If  the  contract  had  not  been  made,  or  one- 
half  of  the  personal  property,  Instead  of  one- 
third.  No  complaint  is  made  by  any  one  as  to 
this  feature  of  the  judgment. 

Upon  the  trial  the  court  received,  subject 
to  objection  and  exception,  oral  evidence  of 
what  was  said  by  Stanton  and  Ordway  when 
they  gave  the  scrivener  instructions  which  led 
to  the  preparation  of  the  Instrument  in  ques- 
tion. That  evidence  was  Incompetent,  because, 
when  the  paper  was  signed,  the  previous  con- 
versation became  merged  therein  and  no 
longer  had  any  existence  in  law.  Mahaney 
V.  Carr,  175  N.  Y.  454,  461,  67  N.  E.  803. 
There  was  no  latent  ambiguity  to  open  the 
door  to  proof  of  what  the  parties  said.  The 
evidence,  however,  did  no  harm,  because  the 
trial  was  before  the  court  without  a  jury,  and 
the  oral  contract,  which  had  precisely  th» 
same  meaning  as  the  written  contract  when 
properly  construed,  is  neither  sanctioned  nor 
enforced  by  our  judgment  We  decide  the 
case  on  the  face  of  the  written  Instrument, 
which  was  not  disputed,  and  which  is  the  only 
contract  that  the  law  recognizes  as  having 
been  made.  While  the  conversations  were  in- 
admissible for  the  reason  given,  the  circimi- 
stances  surrotmdlng  the  parties  when  they 
signed  the  instrument  were  properly  shown  to 
prove  delivery  (Chouteau  v.  Suydam,  21  N.  Y. 
179),  and  for  the  purpose  of  enabling  the  court 
to  see  whether  their  situation  reflected  light 
upon  the  words  used  in  reducing  their  agree- 
ment to  writing.  Thomas  v.  Scutt,  supra.  In 
other  words,  while  the  law  excludes  parol  evi- 
dence of  their  expressed  intention,  it  receives 
evidence  to  show  their  situation  and  the  oc- 
casion which  led  to  the  contract 

While  we  find  error  in  the  record,  we  find 
none  calling  for  a  reversal,  and  therefore  the 
judgment  appealed  from  should  be  affirmed, 
with  costa 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT. 
WERNER,  HISOOOK,  and  CHASE,  JJ.,  con 
cur. 

Judgment  affirmed. 


Digitized  by 


Google 


N.TO 


WALLINQFORD  y.  KAISBB. 


(191  N.    T.   39J) 

WALUNGFORD  ▼.  KAISEE,  Sheriff. 

(Court  of  Appeala  of  New  York.    March  13, 
190&) 

1.  TBOVKB    and    OONVEBSIOIf  —  Measttbe    ot 
Damages. 

The  rule  that  in  actions  for  conversion  the 
value  of  the  property  at  the  place  of  conver- 
sion is  the  measnre  of  damages  is  subject  to 
the  exceptions  that,  where  there  is  no  market 
value  for  like  property  at  such  place,  resort  is 
had  to  evidence  of  market  value  at  the  nearest 
place  where  there  is  a  market,  and  that,  in  ac- 
tions against  common  carriers  for  loss  or  de- 
struction of  or  damage  to  goods  in  transit,  the 
damages  recoverable  are  based  on  the  market 
value  at  the  point  of  destination. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trover  and  Conversion,  tS  260-265.] 

2.  Sake. 

Where  property  in  the  custody  of  a  com- 
mon carrier  in  the  course  of  transportation  is 
converted  by  a  stranger,  the  owner's  right  of  re- 
covery is  measured  by  the  market  value  at  the 
place  of  destination,  less  the  cost  of  conveyance 
thither  and  the  selling  excuses. 

[EVi  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trover  and  Conversion,  {§  260-265 ;  vol. 
9,  Carriers,  §S  389,  964.] 

3.  Same— Actio  R»— Defenses. 

In  an  action  for  the  conversion  by  defend- 
ant at  BjBst  Buffalo  of  plaintiffs  horses  while 
in  custody  of  a  common  carrier  for  transporta- 
tion from  Chicago  to  Liverpool,  defendant's  lack 
of  information  as  to  the  particular  destination 
of  the  horses  was  not  available  to  him  in  miti- 
gation of  damages ;  the  circumstances  under 
which  the  animals  were  taken  constituting  no- 
tice that  they  were  destined  for  some  point  be- 
yond East  Buffalo. 
Vann,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Apiwllate  Di- 
Tision.  Fourth  Department 

Action  by  Frank  E.  Walllngford  against 
Harry  Kaiser,  as  sheriff  of  Erie  county. 
From  a  Judgment  of  the  Appellate  Division, 
affirming  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

For  prior  reports,  see  110  App.  Dlv.  603, 
96  N.  Y.  Supp.  981;  118  App.  Dlv.  918.  103 
N.  Y.  Snpp.  1145. 

Dolson  &  Dolson,  for  appellant  Irving  W. 
Cole,  for  respondent 

WILI/ARD  BARTLETT,  J.  The  only  ques- 
tion which  we  consider  it  necessary  to  dis- 
cuss in  passing  upon  this  appeal  relates  to 
the  measure  of  damages  adopted  by  the  trial 
court.  The  action  was  for  the  conversion  of 
a  number  of  horses  which  were  seized  by 
the  defendant  assuming  to  act  under  a  war- 
rant of  attachment  issued  to  him  as  sheriff 
of  Erie  county ;  the  animals  having  been  tak- 
en from  a  railroad  train  at  East  Buffalo 
while  In  course  of  transportation  from  Chi- 
cago, 111.,  to  Liverpool,  England.  The  learn- 
ed trial  judge  Instructed  the  jury  that,  if  the 
plaintiff  was  entitled  to  recover  at  all,  he  was 
entitled  to  recover  the  value  of  the  horses  In 
Liverpool,  less  the  expense  of  transporting 
them  and  patting  them  on  the  market  In 
Liverpool  for  sale  and  selling  them.    No  ex- 


ception was  taken  to  this  Instruction';  but 
counsel  for  the  appellant  had  previously  dis- 
puted the  correctness  of  the  rule  thus  laid 
down  for  ascertaining  plaintifTs  damages  by 
objecting  to  a  question  as  to  the  value  of  one 
of  the  horses  In  Liverpool  at  the  time  that 
it  would  have  arrived  there  In  due  course  of 
transportation,  and  taking  exception  to  the 
decision  of  the  court  In  overruling  that  ob- 
jection, the  court  baring  stated  at  the  time 
that  one  objection  to  like  questions  was  suf- 
ficient and  that  the  defendant  need  not  ob- 
ject to  each  like  question. 

In  actions  for  conversion,  and  actions  of  a 
similar  character, .  the  general  rule  Is  that 
the  value  of  the  property  at  the  place  of  con- 
version is  the  correct  measure  of  damages. 
2  Sedgwick  on  Damages  (8th  Ed.)  $  496 ;  Tif- 
fany V.  Lord,  as  N.  Y.  310;  Parmenter  v. 
Fitzpatrlck.  135  N.  Y.  190,  196,  31  N.  E.  1032; 
Flelschmaim  t.  Samuel,  18  App.  Dlv.  07,  45 
N.  Y.  Supp.  404 ;  Hamer  v.  Hathaway,  33  Cal. 
117.  But  this  rule  Is  subject  to  important 
qualifications  and  exceptions.  Among  ttiese 
may  be  mentioned  (1)  cases  where  there  Is  no 
market  value  for  such  or  like  property  at  the 
place  of  conversion.  In  that  event  resort  is 
Iiad  to  evidence  of  market  value  at  the  near- 
est place  where  there  is  a  market  Keller  v. 
Paine,  34  Hun,  167,  176.  This  may  be  as  far 
removed  as  San  Francisco  is  from  the  Isth- 
mus of  Panama  (Harris  v.  Panama  R.  R.  Oo., 
68  N.  Y.  660),  or  halfway  around  the  earth 
(Bourne  v.  Ashley.  1  Lowell,  27,  Fed.  CaB.,No. 
1,699).  The  case  last  cited  was  a  libel  in 
admiralty  by  the  owners  of  one  whaling  ship 
against  the  owners  of  another,  both  vessels 
hailing  from  New  Bedford,  for  the  ccmverslcm 
of  a  whale  in  the  Okhotsk  Sea.  There  being 
no  market  price  for  whales  at  the  place  of 
conversion,  the  court  held  that  the  libelants 
were  entitled  to  the  value  of  the  oil  and  bone 
at  New  Bedford,  which  was  the  controlling 
market  of  the  coimtry  as  well  as  the  home 
port  of  both  the  whalers,  less  the  expense 
of  taking  the  oil  and  bone  out  of  the  whale 
and  getting  it  to  such  port  (2)  A  second 
class  of  cases,  constituting  an  exception  to 
the  rule  that  the  value  of  the  controverted 
article  at  the  place  of  conversion  is  ordinarily 
the  true  measure  of  damages,  are  actions 
against  common  carriers,  where  the  goods 
are  lost  destroyed,  or  damaged  In  transit.  In 
which  the  damages  recoverable  against  the 
carrier  are  based  on  the  market  value  at  the 
point  of  destination.  2  Sedgwick  on  Dam- 
apes  (8th  Ed.)  S  844;  Mayne  on  Damages, 
285;  Sturgess  v.  Bissell,  46  N.  Y.  462;  Hold- 
en  V.  N.  Y.  C.  R.  R.  Co.,  54  N.  Y.  662. 

So  far  as  I  have  been  able  to  ascertain,  tbe 
precise  qnestion  presented  by  this  appeal  does 
not  appear  to  have  been  determined  in  this 
state ;  that  is,  whether,  where  property  In  the 
custody  of  a  common  carrier  in  the  course  of 
transportation  Us  ccmverted  by  a  stranger,  the 
owner's  right  of  recovery  Is  limited  to  tbe 
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market  Talne  at  tbe  place  of  coDTenlon,  or 
nearest  market,  or  may  be  measured  by  tbe 
market  value  at  tbe  place  of  destlnatton,  leas 
the  cost  of  conveyance  thither  and  the  sell- 
ing expenses.  That  the  latter  Is  the  only  just 
rule  was  strongly  suggested  in  Suydam  v. 
Jenkins,  3  Sandf.  614,  622,  by  Dner,  J.,  in  the 
course  of  what  was  pronounced  an  "extreme- 
ly able  opinion"  by  Bapallo,  J.,  In  Baker  v. 
Drake,  58  N.  T.  211,  224,  13  Am.  Kep.  507. 
Judge  Duer  said:  "When  tlie  market  value 
is  justly  assumed  as  the  measure  of  value, 
there  are  numerous  cases  in  which  the  addi- 
tion of  Interest  would  fail  to  compensate  the 
owner  for  bis  actual  k>BS.  It  may  be  shown 
that,  had  he  retained  the  possession,  he 
wonki  have  derived  a  larger  profit  from  the 
use  of  the  property  than  the  interest  upon  Its 
value,  or  that  he  had  contracted  to  sell  It  to 
a  solvent  purchaser  at  an  advance  upon  the 
market  price,  or  that,  when  wrongfully  taken 
or  converted,  it  wot  in  the  course  of  trans- 
portation to  a  profitable  market  where  it 
would  certainljt  have  arrived;  and  in  each  of 
these  cases  the  dlfTerence  between  the  market 
value  when  the  right  of  action  accrued,  and 
the  advance  which  the  owner,  had  he  retain- 
ed possession,  would  have  realized,  ought 
plainly  to  be  allowed  as  compensatory  dam- 
ages, and  as  such  be  Included  in  the  amount 
for  which  judgment  Is  rendered."  The  view 
of  Judge  Duer,  as  expressed  In  the  passage 
which  I  have  emphasized  by  Italics,  was 
adopted  by  the  Supreme  Court  of  Missouri 
In  'a  well-considered  case  decided  In  1860. 
Farwell  v.  Price,  30  Mo.  587.  Referring  to 
the  rule,  as  to  wbl<A  some  doubt  then  exist- 
ed, but  which  is  now  well  established,  that 
the  measure  of  damages  In  the  case  of  a  con- 
version by  tbe  common  carrier  Is  tbe. market 
value  at  the  point  of  delivery,  the  court  went 
on  to  say:  "And  where  the  wrongdoer  is  a 
mere  stranger,  a  trespasser.  It  is  not  easy  to 
see  upon  what  ground  he  can  Insist  that  tbe 
value  of  tbe  property  at  the  place  where  tbe 
conversion  occurred  shall  be  the  measure  of 
damages  to  which  the  owner  Is  entitled.  Such 
a  rule  would  In  effect  force  the  owner  to  dis- 
pose of  his  property  In  a  market  hot  of  his 
own  selection,  and  one  where,  perchance,  the 
property  might  be  valneless."  In  that  case 
the  property  consisted  of  flour  consigned 
from  St  Louis  to  Boston,  and  was  converted 
en  route  by  the  forwarding  agent  at  New 
Orleans.  "Going  no  further  for  illustration 
than  tbe  case  under  consideration,  we  see,  as 
a  matter  of  fact,  that  tbe  market  value  of 
flour  at  New  Orleans  Is  not  at  all  times  the 
same  as  at  Boston,  minus  the  cost  of  trans- 
porting it  from  one  point  to  the  other,  though 
doubtless  any  considerable  disparity  could 
not  long  continue.  Scarcity  of  capital  or  oth- 
er circumstances  may  depress  the  price  of  an 
article  In  one  market  below  Its  value  In  an- 
other, after  deducting  the  expense  of  remov- 
ing the  article,  though  in  the  present  condi- 


tion of  trade  this  could  not  conthiue  lonr 
But  as  the  price  of  an  article  must  mainly  be 
regulated  by  its  value  for  home  onsumption, 
and  must  be  so  altogether  if  there  Is  no  capi- 
tal engaged  in  its  removal  to  other  places,  tbe 
price  at  the  place  of  conversion  would  in  most 
instances  prove  an  Inadequate  compensation 
for  the  loss  sustained  by  the  owner." 

This  last  proposition  seema  strictly  cor- 
rect as  applied  to  the  proof  in  the  case  at 
bar,  which  showed  that  the  horses  taken 
from  the  railway  train  by  the  sheriff  had 
been  selected  at  great  pains  and  with  special 
care  in  reference  to  tbe  demand  in  the  Liver- 
pool market  As  may  be  inferred  from  what 
has  already  been  said,  I  think  there  is  and 
ought  to  be  an  exception  to  tbe  general  rule 
in  trover  that  the  value  of  the  property  at 
the  place  of  conversion  is  the  owner's  meas- 
ure of  damages  In  the  case  of  goods  convert- 
ed by  a  stranger  at  an  Intermediate  point 
while  In  the  course  of  transportation,  and 
that  where  the  property  when  wrongfully 
taken  Is  on  the  way  to  a  profitable  market, 
where  it  would  certainly  have  arrived,  the 
owner  is  entitled  to  recover  the  value  of  tbe 
goods  at  the  place  of  destination,  less  the 
cost  of  carriage  and  the  cost  of  effecting  a 
sale  in  that  market.  The  purpose  of  tbe  law 
Is  to  afford  just  and  reasonable  compensation 
to  the  Injured  party  for  the  natural  and 
proximate  consequences  of  the  wrongful  act; 
and  this  can  hardly  otherwise  be  accomplish- 
ed in  such  a  case  as  that  which  we  have  pre- 
sent^ for  our  consideration  here.  Tbe  spe- 
cial damage  which  the  plaintiff  claimed  to 
have  sustained  by  reason  of  his  Inability  to 
sell  tbe  horses  in  Liverpool  was  distinctly 
alleged  In  the  complaint;  and  the  defendant's 
lack  of  Information  as  to  the  particular  des- 
tination of  the  animals  is  not  available  to 
him  in  mitigation.  See  Lathers  v.  Wyman, 
76  "Wis.  616.  45  N.  W.  660.  The  circum- 
stances under  which  tbe  horses  were  taken 
constituted  notice  that  they  were  destined  for 
some  point  beyond  Bast  Buffalo. 

The  appellant  relies  upon  the  cases  of  Briz- 
see  V.  Maybee,  21  Wend.  144,  and  Spicer  v. 
Waters,  65  Barb.  227;  but  in  neither  of  those 
cases  was  the  proiierty  converted  while  In 
the  course  of  transportation.  The  Brizsee 
Case  was  an  action  of  replevin  for  a  quantity 
of  saw  logs  which  were  replevied  at  the  mills 
of  the  defendant  In  Niagara  county.  The  de- 
fendant was  allowed  to  prove  what  would 
have  been  tbe  value  of  the  stuff  made  from 
the  logs  In  the  Albany  and  Troy  markets  at 
the  time  when  it  would  In  the  ordinary 
course  of  business  have  reached  those  cities. 
The  old  Supreme  Court  per  Cowen,  J.,  held 
that  tbe  ultimate  value  at  Albany  or  Troy, 
when  in  the  ordinary  course  of  business  the 
boards  would  reach  there,  deducting  the  ex- 
pense of  manufacturing  and  the  price  of 
transportation,  was  a  proper  topic  of  in- 
quiry, with  a  view  of  ascertaining  the  value 
(tf  tbe  saw  logs  at  the  place  wbere  they  were 
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replevied,  bnt  not  for  any  other  purpose.  In 
the  Splcer  Case  there  was  a  conversion  ot 
lumber  In  Lewis  county,  and  the  trial  Judge 
charged  the  Jury  that  if  the  lumber  was  to 
be  taken  thence  to  the  Troy  market,  and 
there  to  be  held  in  the  plalnttlTa  lumber 
yard,  they  were  entitled  to  recover  its  mar- 
ket value  in  Troy,  less  the  cost  and  risk  of 
transportation.  The  General  Term  of  the 
Fifth  District  (MuIIin  and  Morgan,  JJ.;  Ba- 
con, J.,  dissenting)  held  that  this  charge  was 
erroneotis  In  view  of  the  general  rule  that  in 
an  action  for  the  conversion  of  personal  prop- 
erty the  measure  of  damages  was  the  market 
value  at  the  time  and  place  of  omverBion, 
with  interest  np  to  the  time  of  trial.  The 
prevailing  opinion  shows  that  the  court  deem- 
ed the  decision  in  Brizsee  v.  Maybee,  supra, 
controlling  on  the  question,  although,  as  al- 
ready suggested,  that  was  not  a  case  of  the 
conversion  of  goods  in  transit 

I  find  nothing  in  the  reasoning  or  decision 
of  these  cases  in  conflict  with  the  conclusion 
that  the  present  Judgment  should  be  affirmed, 
with  costs. 

VANN,  3.  (dissenting).  When  a  sheriff  is 
sued,  as  such,  for  an  official  act  done  in  his 
own  county,  and  damages  are  assessed 
against  him  for  the  conversion  of  a  common 
kind  of  property,  they  should  not  be  meas- 
ured t^  the  market  price  at  a  place  3,000 
miles  away,  but  by  the  market  price  in  the 
locality  wliere  the  act  of  conversion  took 
place.  That  Is  the  general  rule,  and  there 
is  no  occasion  for  an  exception;  for  there 
was  a  home  market,  and  the  defendant  was 
not  a  eommon  (!arrier.  A  public  officer,  who 
makes  a  mistake  in  an  effort  to  discbarge  an 
official  duty  and  is  required  to  pay  damages 
tn  consequence,  should  not  l>e  compelled  to 
visit  foreign  countries  and  import  witnesses 
therefrom  in  order  to  keep  the  damages  with- 
in reasonable  limits.  No  authority  requires 
us  to  sanction  proof  of  the  market  price  at  a 
remote  place  on  another  continent,  and  It  Is 
against  public  policy  to  establiedi  a  rule  that 
may  call  a  sheriff  far  from  the  county,  and 
even  the  state,  where  his  official  duties  are 
to  be  performed.  Evidence  of  the  market 
price  at  no  place  outside  of  the  state  where 
the  owner  was  derived  of  his  property 
should  be  allowed,  and  I  regret  that  a  rule 
is  about  to  be  laid  down  which  will  not  only 
be  tneonvenlent  in  practice,  but  will  fre- 
quently lead  to  injustice.  As  the  question  Is 
open  in  this  state,  why  should  we  go  abroad 
for  a  market  price  when  we  have  one  at 
home?  If  we  can  go  to  Elogland,  we  can  go 
to  Russia,  China,  or  Australia,  and  to  points 
where  local  conditions  may  temporarily  raise 
the  price,  and  where  tariff  regulations  may 
hamper  Investigation  and  complicate  the 
question.  In  laying  down  a  rule  to  govern  our 
own  citizens,  the  market  price  established  by 
themselves  should  be  sufficient  to  measure 
the  value  of  pnqwrty  converted  in  this  state. 
I  apprehend  ttiat  no  other  rule  will  be  wel- 


come to  them,  or  regarded  by  them  as  Just  or 
right  Simple  rules  are  the  best,  and  no  ex- 
ception should  be  made  except  to  prevent  in- 
justice. 

Even  where  the  property  is  on  the  way  to 
a  better  market,  if  the  act  Is  neither  vindic- 
tive nor  a  violation  of  contract,  future  profits, 
although  reasonably  certain,  should  not  be 
awarded,  when  the  owner  could  purchase 
similar  property  at  the  place  of  conversion, 
and  thus  save  prospective  profits  for  himself 
and  the  defendant  from  serious  loss.  Under 
such  circumstances  the  home  market  price 
and  Interest  is  enough,  without  profits,  cases 
against  common  carriers  excepted,  because 
the  law  is  loath  to  allow  them  any  excuse  for 
nondelivery.  American  horses,  raised,  pur- 
chased, and  converted  in  America,  should  t>e 
valued  according. to  the  American  markets, 
rather  than  the  English,  even  if  they  are  on 
their  way  to  EIngland  when  converted. 

CULLEX,  O.  J.,  and  GRAY,  HAIGHT, 
WERNER,  and  HISCOCK,  JJ.,  canpur  with 
WILLARD  BARTLETT,  J.  VANN,  J,  reads 
dissenting  opinion. 

Judgment  affirmed. 


(181  N.  T.  361.) 

TROWBRIDGE  v.  EHBICH  et  al. 

(Court  of  Appeals  of  New  Tork.    March  la 

1908.) 

1.  Land  in  STEEET—BonNDARiEs— Roads. 

While  If  an  owner  of  real  estate  files  a 
map  thereof  with  the  register  of  deeds  npon 
which  is  laid  out  streets,  existing  or  proiKMed, 
and  conveys  with  reference  to  such  streets  run- 
ning to  and  along  the  streets,  the  grantor  will 
be  held  to  have  Intended  to  convey  to  the  center 
of  such  streets ;  but,  where  plaintiff  filed  a  map 
showing  proposed  streets  and  conveyed  lota 
Ixjunding  them  expressly  on  the  exterior  lines 
of  the  streets,  the  grantee  did  not  acquire  the 
fee  to  any  part  of  the  streets. 

[EM.  Note.— For  cases  in  point,  see  Cent  DiK. 
vol.  8,  Boundaries,  S§  123-130.] 

2.  Basements— Lioirr  and  Air  —  Cbbation— 
Implication. 

A  grantor  having  theretofore  designated  a 
tract  as  a  proposed  street  in  the  n;ap  filed  with 
the  register  of  deeds,  her  deed  bounding  the 
property  on  the  exterior  line  of  the  street  enti- 
tled the  grantee  to  an  easement  therein  of  light, 
air,  and  access. 

3.  BouNDABiES— Roads— Land  in  Stbekt. 

Where  plaintiff,  after  filing  a  map  showing 
a  proposed  street,  subsequently  deeded  lots 
bounding  them  on  the  exterior  line  of  the  streets, 
but  the  deed  also  provided  that  it  included  all 
her  title  in  that  portion  of  the  street  lying  in 
front  of  the  lots  to  the  center  of  the  street,  the 
grantee  acquired  the  fee  in  the  street  to  the  cen- 
ter thereof. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Boundaries,  §§  123-130.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
TisioD,  First  Department 

Action  by  Charlotte  Fox  Trowbridge 
against  Jesse  W.  Ehrlch  and  others.  From  a 
Judgment  (116  App.  Div.  467,  101  N.  Y.  Svpp. 
995)  for  defendants,  plaintiff  appeals.  Af- 
firmed as  modified. 
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John  N.  Drake,  for  appellant.  Jesse  W. 
Ehrlch  and  Louis  J.  Frey,  for  respondents 
Ebrlcb  and  Eck.  Arthur  J.  Westermayr  and 
Leroy  D.  Ball,  for  respondent  Spaeth.  Charles 
A,  Riegelman,  for  respondent  Hudson  Real- 
ty Co. 

HAIQHT,  J.  This  action  was  brought  to 
determine  the  title  to  a  triangular  piece  of 
land  lying  at  the  Intersection  of  Westchester 
avenue  and  Stebbins  avenue,  bounded  on  the 
west  by  Stebbins  avenue,  on  the  southeast 
by  Westchester  avenue,  which  Intersects 
Stebbins  avenue  diagonally,  and  on  the  north 
by  the  southerly  line  of  three  lots  owned  by 
the  defendants  Ehrlch,  Spaeth,  and  the  Hud* 
son  Realty  Company.  The  property  in  ques* 
tion  was  formerly  owned  by  the  plaintiff, 
and  was  located  in  the  Twenty-Third  Ward 
of  the  city  of  New  York.  In  the  year  1882 
she  caused  a  map  of  her  property  to  be  made 
and  filed  in  the  office  of  the  register  showing 
the  location  of  the  streets  existing  and  pro- 
posed with  which  her  property  was  bounded 
and  intersected.  This  map  corresponded  with 
a  prior  map  filed  in  1878  by  the  park  commis- 
sioners of  the  city  showing  the  proposed  loca- 
tion of  streets  in  that  part  of  the  city,  which 
the  commission  designed  to  have  opened  as 
streets  of  the  city,  and  upon  which  Dongan 
street,  as  mapped.  Intersected  Westchester 
avenue  and  extended  In  a  straight  line  to 
Stebbins  avenue,  covering  the  triangular  par- 
cel in  dispute.  Thereafter,  and  in  the  year 
1882,  the  plaintiff  conveyed  to  Bertha  Eck 
ai  parcel  of  land  designated  on  the  map  filed 
by  her  in  the  office  of  the  register  No.  892 
as  lot  No.  1  In  block  513  on  said  map,  and 
particularly  described  as  follows:  Beginning 
at  a  point  where  the  northerly  line  of  lC3d 
street  intersects  the  easterly  line  of  Stebbins 
avenue;  running  thence  easterly  along  the 
northerly  line  of  163d  street  30  feet;  thence 
northerly  and  parallel  with  Stebbins  avenue 
128.71  feet;  thence  westerly  and  parallel 
with  lC3d  street  30  feet;  and  thence  south- 
erly and  along  the  easterly  line  of  Stebbins 
avenue  128.71  feet  to  the  point  or  place  of 
beginning.  'One  Hundred  and  Sixty-Third 
street  had  not  been  opened  tlwough  to  Stel>- 
blns  avenue.  Had  It  t>een,  Its  lines  would 
nearly  have  corresponded  with  those  given 
upon  the  map  filed  by  the  park  commissioners 
as  Dongan  street,  which  was  followed  by  the 
plaintiff  in  the  map  filed  by  her.  We,  there- 
fore, conclude  that  the  plaintUf,  In  her  ref- 
erence to  163d  street,  had  reference  to  the 
northerly  line  of  the  street  as  given  upon  the 
map  filed  by  her.  The  defendant  Ehrlch, 
through  subsequent  mesne  conveyances  from 
Bertha  Eck,  has  become  the  owner  of  the 
lands  so  deeded  to  her. 

The  trial  court  has  found  that  the  defend- 
ant Ehrlch  has  become  the  owner  in  fee  of  that 
portion  of  the  premises  described  as  Dongan 
street  In  front  of  those  specifically  described 
In  the  deed.  We  readily  concede  the  correct- 
ness of  the  contention  that,  where  an  owner 


of  real  estate  flies  a  map  of  his  premises  In 
the  office  of  the  register,  apon  which  Is  laid 
out  streets  and  avenues,  either  existing  or 
proposed,  and  deeds  with  reference  to  such 
streets  and  avenues-  running  to  such  streets 
and  along  such  streets,  it  will  be  construed  to 
have  been  the  intention  of  the  grantor  to 
convey  to  the  center  of  such  streets  or  ave- 
nues. But  this  case  Is  distinguishable.  The 
plaintiff  has  been  careful  to  commence  her 
description  of  the  property  conveyed  at  the 
intersection  of  the  northerly  line  of  163d 
street  with  the  easterly  line  of  Stebbins  ave- 
nue. The  conunencing  point,  therefore,  is  at 
the  external  line  of  the  street,  and  continues 
easterly  along  the  northerly  line  of  the  street 
Had  she  commenced  at  the  intersection  of  the 
two  streets  and  thence  ran  along  the  street, 
it  would  have  been  apparent  that  she  intend- 
ed to  convey  to  the  center  of  the  street ;  but, 
as  we  have  seen,  she  has  placed  the  bound- 
ary at  the  northerly  line,  thus  indicating  an 
intention  not  to  include  the  fee  of  the  pro- 
posed street  It  is  tme  tliat  she  has  execut- 
ed this  deed  In  accordance  with  the  provi- 
sions of  the  map  filed  by  her,  upon  which  she 
designated  this  space  as  a  street,  and  by 
reason  thereof  the  grantee  acquired  an  ease- 
ment in  it  of  light,  air,  and  access,  but  not 
the  fee. 

The  trial  court.  In  determining  tliat  the 
grantee  acquired  the  fee  as  well  as  the  ease- 
ment in  the  street,  relies  upon  the  cases  of 
Matter  of  Ladue,  118  N.  Y.  213,  23  N.  E.  465, 
and  Hennessy  y.  Murdock,  137  N.  Y.  317,  33 
N.  E.  380,  bat  in  neither  of  those  cases  were 
the  boundaries  given  of  the  property  convey- 
ed limited  to  the  exterior  lliles  of  the  street, 
and  that  is  the  distinguishing  feature  be- 
tween those  cases  and  this.  It  is  said  that 
she  had  no  reason  for  reserving  the  fee  to 
this  particular  parcel.  It  is  quite  apparent 
to  us  that  she  had  a  reason.  A  map  had 
been  filed  by  the  officers  of  the  city,  by  which 
it  was  proposed  to  take  this  identical  parcel 
for  the  purposes  of  a  street  When  so  taken 
she  would  be  entitled  to  compensation  from 
the  city  for  the  value  thereof.  She,  there- 
fore, in  executing  this  deed,  saw  fit  to  limit 
the  fee  conveyed  to  the  exterior  bonndary  of 
the  street,  but  by  conveying  the  land  with 
reference  to  the  street  she  necessarily  in- 
cluded the  easements  of  light  air,  and  ao 
cess. 

On  the  12th  day  of  October,  1886,  the  plain- 
tiff conveyed  to  Mathew  Farrell  another  par- 
cel of  land  embraced  In  the  map  filed  by  her 
as  lots  Nob.  3,  4,  and  5  of  block  513,  beginning 
at  a  point  foimed  by  the  intersection  of  the 
northerly  side  of  Westchester  avenue  with 
the  westerly  side  of  Rogers  place;  running 
thence  along  the  westerly  side  of  Rogers 
place  33.82  feet;  thence  westerly  and  at 
right  angles  to  Rogers  place  176  feet;  thence 
southerly  and  parallel  with  Stebbins  avenue 
128.71  feet;  thence  easterly  at  right  angles 
to  Stebbins  avenue  40  feet;  and  thence 
northerly  along  the  northerly  side  of  Weet- 
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chfster  aTentie  160.93  feet  to  the  point  of  be- 
glnaing.  The  third  course,  running  souther- 
ly and  parallel  with  Stebbins  aTenae  128.71 
feet,  in  fact  carried  the  line  to  the  street 
marked  upon  her  map,  and  thence  easterly 
at  right  angles  to  Stebbins  avenue  40  feet; 
In  fact  carried  the  line  along  such  street 
This  was  equivalent  to  a  designation  of  the 
street  in  the  running  of  the  line,  as  to  and 
along  the  same.  Van  Winkle  v.  Van  Winkle, 
184  N.  T.  103,  204,  77  N.  B.  33 ;  Hennessy  v. 
Mnrdock,  137  N.  T.  817,  323,  83  N.  E.  330; 
Slzer  ▼.  Devereux,  16  Barb.  160 ;  Champlln  v. 
Pendleton.  13  Conn.  23.  It  will  be  observed 
that  by  the  description  given  In  this  deed 
the  exterior  lines  of  the  streets  are  also  fol- 
lowed :  but  by  a  snb8e<]uent  clause  she  stntra 
that  the  conveyance  Is  to  Include  all  the 
right,  title,  and  Interest  which  she  has  to 
that  portion  of  Westchester  avenue  and  Rog- 
ers place  "lying  In  front  of  and  adjacent  to 
said  lots  to  the  center  of  said  avenue  and 
place  as  laid  down  on  said  map,"  thus  In- 
dicating an  Intent  to  convey  to  the  center 
of  the  streets. 

Again,  on  the  23d  day  of  August,  In  the 
year  1800,  the  plaintiff  conveyed  to  James  G. 
Patten  and  William  H.  Sutcllff  another  par- 
cel of  land  described  upon  the  map  filed  by 
her  as  lot  No.  3  In  block  613,  beginning  at  a 
point  on  the  northerly  side  of  Westchester 
avenne  distant  30  feet  easterly  from  the 
comer  formed  by  the  Intersection  of  said 
northerly  side  of  Westchester  avenue  with 
the  easterly  side  of  Stebbins  avenue;  run- 
ning thence  northerly  parallel  with  said 
Stebbins  avenue  128.71  feet;  thence  easterly 
and  at  right  angles  with  said  Stebbins  ave- 
nue 30  feet;  thence  southerly  and  again 
parallel  with  Stebbins  avenue  128.71  feet  to 
said  northerly  side  of  Westchester  avenne; 
and  thence  westerly  along  said  northerly  side 
of  Westchester  avenue  30  feet  to  the  place  of 
beginning.  In  this  deed  she  has  designated 
the  street  which  she  marked  upon  her  map 
as  Westchester  avenue,  which  In  her  first 
deed  she  called  163d  street  By  a  subse- 
quent clause  of  her  deed  she  provides  that 
It  includes  all  of  her  right,  title,  and  Inter- 
est "of,  In,  and  to  that  portion  of  Westchester 
avenue  lying  in  front  of  and  adjacent  to  said 
lots  to  the  center  of  said  avenne,"  thus  indi- 
cating an  Intent  to  convey  a  fee  to  the  cen- 
ter of  the  avenue.  The  defendant  Spaeth, 
by  subsequent  mesne  conveyances,  has  ac- 
quired the  title  of  Patten  and  SutcIIff,  and 
the  defendant  the  Hudson  Realty  Company 
lias  acquired  the  title  of  Farrell. 

Our  conclusion,  therefore,  is  that  the  Judg- 
ment appealed  from  should  be  modified  in  so 
far  as  lot  No.  1  is  concerned,  owned  by  the 
defendant  Ehrich,  so  as  to  limit  his  title  in 
the  lands  in  controversy  to  the  easements  of 
light,  air,  and  access,  with  the  right  to  have 
sucb  lands  kept  open  and  used  as  a  street, 
and  that  as  so  modified,  the  Judgment  should 
I>e  affirmed  as  to  him  and  the  other  respond- 
ents, with,  costs  to  the  respondents  Spaeth 


and  the  Hudson  Realty  Company,  but  with- 
out costs  to  either  party  as  to  the  respondent 
Ehrich. 

CUTXEN,  O.  J.,  and  GRAY,  VANN,  WER- 
NER, WILLARD  EARTLETT,  and  CHASE, 
JJ.,  concur. 

Judgment  accordingly. 


a97  Man.  6S0 
LUKKONBN  ▼.  FORE  RIVER  SHIPBOILD- 
ING  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.    Feb.  29,  1908.) 

Masieb  and  Sebvant— Injubies  to  Sebvaiit 
— kotice  of  injuby. 

Under  Rev.  Laws,  c.  106,  }  75,  providing 
that  no  action  against  employers  for  the  recov- 
ery of  damages  for  injury  or  death  Bhall  be 
maintaini-d  unless  notice  of  the  injury  is  given 
to  the  employer,  which  "notice  shall  be  in  writ- 
ing, signed  by  the  person  injured  or  by  a  per- 
son in  his  behalf :  but  if  •  *  •  he  dies  with- 
out having  given  the  notice,  •  •  •  his  executor 
or  administrator  may  give  such  notice,"  a  no- 
tice stating  that  defendant's  servant  was  killed 
and  that  "this  notice  is  given  by  me  in  his  l>e- 
half  at  this  time,  because  no  auninistrator  has 
yet  been  appointed  for  him,"  signed  by  a  third 
person  in  his  individual  name,  was  insufficient ; 
and  it  was  immaterial  that  the  person  who  gave 
the  notice  was  at  that  time  the  attorney  for 
the  plaintiff,  who  afterwards  became  the  admin- 
istratrix of  deceased,  and  that  his  act  was  rati- 
fied by  plaintiff  after  she  became  administratrix. 

[Ed.  Note.— Fur  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  806.] 

Exceptions  frtHU  Superior  Court,  Norfolk 
County;    John  H.  Hardy,  Judge. 

Action  by  Christina  Lukkonen,  as  adminis- 
tratrix of  the  estate  of  Matti  Jarveta,  de- 
ceased, against  the  Fore  River  Shipbuilding 
Company,  to  recover  for  Injuries  resulting  In 
the  death  of  said  deceased  while  employed 
by  defendant  Exceptions  of  plaintiff  over- 
ruled. 

Charles  Allen  Taber  and  Raymond  T.  Parke, 
for  plaintiff.  John  Lowell  and  James  A. 
Lowell,  for  defendant 


HAMMOND,  .J.  It  is  very  questionable 
whether  there  Is  any  evidence  of  the  due 
care  of  the  plaintiff's  intestate,  or  of  the  neg- 
ligence of  the  defendant,  but  we  have  no  oc- 
casion to  examine  either  of  these  questions 
because  we  are  of  opinion  that  there  has  been 
no  compliance  with  the  statutory  requirement 
as  to  notice.  The  accident  occurred  on  Jan- 
uary 23,  1905.  Within  60  days  the  notice 
shown  In  the  record  was  given.  No  other 
has  been  given ;  and  the  question  is  whether 
that  was  sufficient 

The  notice  states  among  other  things  that 
Jarveta  was  killed  "in  your  shipyard" ;  that 
be  died  in  about  15  or  20  minutes  after  his 
injury,  and  that  "this  notice  is  given  by  me 
in  bis  behalf  at  this  time  because  no  admtai- 
Istrator  has  yet  been  appointed  for  him." 
It  was  signed  by  Mr.  Taber  in  bis  IndlTldual 
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name.  He  was  at  tbat  time  the  attorney 
for  the  plaintiff,  but  tbat  fact  does  not  ap- 
pear upon  tbe  face  of  tbe  notice.  Tbe  fair 
construction  of  tbe  notice  Is  tbat  It  is  given 
in  behalf  of  tbe  administrator  thereafter  to 
be  appointed. 

So  far  as  material  to  tbe  question  before 
us,  tbe  language  of  the  statute  under  which 
this  action  Is  brougbt,  as  to  notices.  Is  tbe 
same  as  tbat  In  tbe  statute  providing  for  ac- 
tions for  Injuries  received  upon  the  highway. 
Rev.  Laws,  c  106,  J  76;   Id.  c.  61,  i  21. 

In  Taylor  v.  Wobum,  130  Mas&  494,  the 
person  Injured  died  soon  after  the  accident, 
and  tbe  notice  was  given  by  bis  father.  The 
statute  (St  1877,  p.  630,  c.  234,  g  4)  provid- 
ed tbat  tbe  notice  might  be  "given  by  the 
person  Injured  or  by  any  other  person  in  his 
behalf."  It  was  beld  tbat  tbe  notice  was 
good  upon  tbe  ground  that  tbe  father  at  the 
time  of  the  notice  bad  the  rl^  of  adminis- 
tration and  was  subsequently  appointed  ad- 
ministrator," so  tbat  the  person  who  gave 
tbe  notice  was  tbe  person  who  In  law  was 
bound  to  give  tbe  notice,  and  tbe  only  differ- 
ence to  tbe  defendant  In  respect  to  it  was 
tbat  be  gave  the  notice  sooner  than  by  law 
be  was  required  to  do."  "Tbe  father  had  tbe 
right  of  admlnlstratioa  upon  bis  [the  son's] 
estate;  *  •  •  and,  in  anticipation  of  sucb 
administration,  be  bad  authority  to  do  what 
was  necessary  to  preserve  his  [the  son's]  es- 
tate and  his  right  of  property."  It  Is  to  be 
observed  that  tbe  statute  did  not  contain  any 
express  provision  for  notice  by  an  adminis- 
trator, nor  any  provision  for  tbe  extension  of 
tbe  time  within  which  tbe  notice  should  be 
given  In  case  of  tbe  death  of  tbe  Injured  per- 
son, and  tbe  decision  was  readbed  by  the 
application  of  general  principles  as  to  tbe 
administration  of  estates  to  the  facts  of  tbe 
case. 

In  Nash  v.  South  Hadley,  145  Mass.  106, 
13  N.  E.  376,  the  statute,  having  been  amend- 
ed by  St  1881,  p.  6C5,  c.  236,  and  re-enacted 
in  Pub.  St  c.  52,  t  21  (Rev.  Laws,  c.  61,  (21), 
after  saying  that  tbe  notice  shall  be  in  writ- 
Ing  signed  by  the  person  Injured  or  by  some 
person  in  his  behalf,  further  provided  that 
"If  from  physical  or  mental  incapacity  It  Is 
Impossible  for  the  person  injured  to  give  the 
notice  within  •  •  •  [thirty  days  from 
the  time  of  tbe  evident]  be  may  give  tbe 
same  within  ten  days  after  sucb  incapacity 
Is  removed,  and  in  case  of  bis  death  without 
having  given  sucb  notice,  and  without  hav- 
ing been  for  ten  days  at  any  time  after  his 
Injury  of  sufficient  capacity  to  give  tbe  no- 
tice, bis  executor  or  administrator  may  give 
such  notice  within  thirty  days  after  bis  ap- 
pointment." The  injured  person  lived  more 
than  10  days  in  a  condition  in  which  It  was 
imixisslble  for  him  to  have  given  tbe  notice 
required  by  the  statute.  Tbe  only  notice  was 
given  by  bis  son  within  30  days  after  tbe  de- 


cease of  the  Injured  person,  fbe  son  being  tbe 

executor  named  In  his  will  and  having  been 
appointed  such  executor  subsequently  to  the 
giving  of  tbe  notice.  The  notice  was  beld 
to  be  bad.  In  giving  the  opinion  of  the  court, 
Devens,  X,  says:  "It  Is  true  that  If  tbe 
law  bad  remained  as  it  was  when  Taylor  r. 
Wobum  was  decided,  the  notice  In  the  case 
at  bar,  under  that  decision,  would  have  been 
sufficient  But  when  tbe  Legislature  has 
provided  for  tbe  circumstances  under  which 
a  notice  may  be  given  by  an  executor  or  ad- 
ministrator. It  must  be  understood  tbat  it 
has  dealt  with  the  whole  subject  and  has 
provided  for  all  the  cases  in  which  a  notice 
by  either  of  them  will  be  sufficient"  And 
consequently  It  was  held  tbat  when  tbe  in- 
jured person  bad  survived  10  days  or  more, 
not  exceeding  30  days,  'and  during  tbat  time 
was  himself  of  sufficient  capacity  to  give  a 
notice,  a  notice  by  the  executor  was  bad. 

In  tbe  case  before  us  we  have  not  even 
the  case  which  was  left  undecided  In  Nash 
V.  South  Hadley,  namely,  whether  a  notice 
given  by  one  who  subsequently  is  appobited 
executor  of  the  injured  person  Is  sufficient 
Here  the  notice  was  not  given  by  the  person 
injured,  or  by  tbe  administrator,  or  by  tbe 
person  who  became  administrator.  Tbe  per- 
son who  gave  the  notice  was  a  stranger  to 
the  estate.  Neither  upon  him  nor  upon  bis 
client  rested  tbe  duty  to  care  for  tbe  estate. 
In  Oustafsen  v.  Washburn  &  Moen  Mfg.  Co., 
153  Mass.  468.  27  N.  E.  179,  a  notice  by  tbe 
widow  was  held  good,  mainly  upon  the  grpund 
that,  tbe  death  being  Instantaneous,  tbe  right 
of  action  was  In  the  widow  alone.  It  baa 
since  been  decided  tbat  In  sucb  a  case  notice 
may  also  be  given  by  the  executor.  Daly  v. 
New  Jersey  Steel  &  Iron  Co.,  155  Mass.  1,  29 
N.  E.  507.  Since  tbe  decision  In  the  Oustaf- 
sen Case,  St  1887,  p.  899,  c.  270,  has  been 
amended  so  tbat  tbe  action  in  behalf  of  tbe 
next  of  kin  may  be  brought  by  tbe  adminis- 
trator; and  we  think  that  the  doctrine  of 
that  case  sliould  not  be  extended  beyond  tbe 
limit  therein  reached.  It  follows  tliat  at  tbe 
time  this  notice  was  given  it  was  not  snch  as 
the  statute  required. 

It  Is  argued,  however,  by  the  plaintiff,  that 
tbe  person  who  gave  tbe  notice  was  at  that 
time  tbe  attorney  for  tbe  present  plaintiff, 
the  person  who  afterward  became  the  admin- 
istratrix, and  tbat  bis  act  was  ratified  by  tbe 
plaintiff  after  she  became  administratrix. 
In  view  of  tbe  express  language  of  tbe  stat- 
iite  that  position  does  not  seem  to  us  tenable. 
It  seems  more  in  accordance  with  the  spirit 
and  language  of  tbe  statute  to  Interpret  it 
as  meaning  tbat  the  right  of  the  administra- 
tor to  give  tbe  notice  Is  not  vested  in  him 
until  be  Is  appointed.  In  any  point  of  view, 
therefore,  tbe  notice  must  be  beld  to  be  in- 
sufficient 

Exertions  overruled. 
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HAGOBLOM  ▼.  WINSLOW  BROS,  ft 
SMITH  CO. 

(Supreme  Judicial  Court  of  Massachiuetta.    Nor- 
folk.   Feb.  29,  1908.) 

1.  Masteb  and  SsBVAnr— Injdbieb  to  Sbbt- 
ant— qpkstiok  fob  jubt— assumptiok  'of 
Risk. 

In  an  action  for  injnries  to  a  serrant  by 
reason  of  his  hand  getting  caught  in  machinerj, 
alleged  to  have  resulted  from  plaintiff  slipping 
on  a  defective  platform,  held,  that  the  question 
whether  the  condition  of  the  platform  and  the 
dangerous  character  of  the  machinery  was  so 
obvious  that  a  young  and  inexperienced  boy 
must  be  taken  to  have  assumed  the  risk  of  in- 
jury from  its  existence,  or  whether  the  master 
ought  not  to  have  seen  that  there  was  need  of 
warning  bim  of  that  risk,  and  of  the  need  of 
guarding  him  against  it,  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  {{  1044-1090, 
lOCS-1088.) 

2.  Same— CoNTBiBTTTOBT  Nbgugince. 

In  an  action  for  an  injury  to  a  servant 
caused  by  tripping  on  a  defective  platform,  and 
getting  his  hand  caught  in  machinery,  held,  that 
whether  plaintiff  was  exercising  as  much  care 
as  could  reasonably  be  expected  from  one  of  his 
years  was  for  the  jury. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  U  1089-1132.] 

Exceptions  from  Superior  Court,  Norfolk 
County;  Jobn  H.  Hardy,  Judge. 

Action  by  Karl  Haggblom,  by  bis  next 
friend,  against  the  WInslow  Bros.  &  Smith 
Company,  to  recover  for  personal  injuries  sus- 
tained by  blm  by  reason  of  bis  hand  getting 
caught  in  a  glue  machine  while  he  was  in  the 
employ  of  defendant  From  a  judgment  for 
defendant,  plaintiff  excepts.  Exceptions  sus- 
tained. 

James  B.  McConnell  and  Joseph  W.  McCon- 
nell,  for  plaintiff.  James  E.  Cotter  and  Con- 
rad Reno,  for  defendant 

SHELDON,  J.  In  our  opinion  this  case 
should  have  been  submitted  to  the  jury. 

The  platform  over  which  the  plaintiff  was 
called  to  go  to  and  fro  in  doing  bis  work  was 
not  only  slippery  from  glue  which  apparently 
had  been  spilled  upon  it,  but  the  risk  of  trip- 
ping and  falling  thereon  was  increased  by 
the  fact  that  there  was  a  hole  in  the  platform 
where  there  was  a  broken  cleat  or  a  piece 
was  broken  out.  This  platform  was  In  sepa- 
rate pieces,  the  boards  of  which  these  were 
composed  being  held  together  by  cleats.  These 
pieces  were  taken  up  each  night,  and  put 
down  sometimes  In  interchanged  order  and- 
reversed  positions,  as  might  bapi)en;  so  that 
this  hole,  on  different  days,  was  in  different 
places  upon  the  floor  of  the  room.  There  was 
also  evidence  that  this  floor  and  the  platform 
upon  It  were  somewhat  dark,  so  that  the  hole 
was  not  readily  to  be  seen ;  and  the  plaintiff 
testified  that  he  never  bad  seen  it  and  did 
not  know  of  its  existence,  and  that  at  the 
time  he  was  hurt  he  could  not  have  seen  it 
uecanse  it  was  dark  on  the  platform.  He 
<ra8  a  tx)jr  13  years  old,  had  beea  working  iif 


this  room  alwut  three  weeks,  and  bad  bad  no 
previous  experience  of  the  kind. 

Under  these  circumstances,  we  cannot  say 
that  this  hole.  In  a  slippery  platform,  which 
the  jui7  might  have  found  to  be  hidden  from 
▼lew  by  the  prevailing  darkness,  in  view  of 
the  manifest  danger  of  trjpping  in  passing 
hurriedly  over  It  and  the  dangerous  char- 
acter of  the  machinery  on  the  tables  between 
which  It  lay,  was  so  obvious  that  a  young  and 
Inexperienced  boy  must  be  taken  to  have  as- 
sumed the  risk  of  injury  from  its  existence, 
or  that  the  master  ought  not  to  have  seen 
that  there  was  need  of  warning  him  of  that 
risk  and  of  the  need  of  guarding  against  it 
And  under  the  circumstances  the  jury  might 
have  found  that  the  plaintiff  was  exercising 
as  much  care  as  could  reasonably  be  expect- 
ed from  one  of  his  years.  Hodde  ▼.  Attleboro 
Mfg.  Co.,  193  Mass.  237,  79  N.  E.  252;  Lynch 
r.  Lynn  Box  Co.,  194  Mass.  807,  80  N.  B. 
B80. 

The  plaintiff  did  not  push  his  hand,  or 
Tolnntarily  place  it  where  It  would  be  drawn 
between  crushing  teeth  or  cutting  knives,  as 
In  Harrington  v.  Union  Cotton  Mfg.  Co.,  182 
Mass.  566,  66  N.  E.  414,  and  Silvia  v.  Saga- 
more Mfg.  Co.,  177  Mass.  476,  59  N.  B.  73; 
his  Injury  was  not  due  to  an  obvious  condi- 
tion of  things  existing  at  the  time  of  hiring, 
which  the  defendant  was  under  no  duty  to 
change  for  his  protection,  as  In  McCafferty  v. 
Lewando's  Dyeing  Co.,  194  Mass.  412,  414,  80 
N.  B.  460!  and  McLeod  v.  New  York,  New  Ha- 
ven &  Hartford  Railroad,  191  Mass.  389,  77 
N.  B.  715,  114  Am.  St  Rep.  628;  nor  can  It 
be  said  that  the  condition  of  this  platform, 
with  the  hole  varying  in  position  and  the 
sight  of  it  obscured  by  darkness,  was  so  obvi- 
ous and  well  known  to  the  plaintiff  that  there 
was  no  duty  to  warn  him,  as  in  Chlsbolm  v. 
Donovan,  18^  Mass.  378,  74  N.  B.  652,  and 
Stuart  V.  West  End  Street  Railway,  163 
Mass.  391,  393,  40  N.  E.  180. 

Exceptions  sustained. 


(US   Han.   15» 

SECOND  NAT.  BANK  OP  PITTSBTTRG. 
PA.,  V.  J.  C.  LAPPB  TANNING  CO. 

Supreme  .Tudicial  Court  of  Massachusetts.    Suf- 
folk.   March  2,  1908.) 

1,  RECEIVEBS — ElTECT      OF     APPOINTMENT     ON 

Attachments— ANcrLLABT  Receiver. 

That  a  receivership  is  ancillary  does  not 
prevent  the  operation  of  Rev.  Iiaws,  c  167,  I 
120,  providing  that  an  attachment  shall  be  dis- 
solved by  the  appointment  of  a  receiver,  where 
the  bill  for  the  appointment  of  such  receiver  Is 
Died  within  four  months  after  tlie  attachment 
Is  made. 

[Hid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Receivers,  i  142.] 

2.  Same— Remission  of  Assets  to  Reoeivxr 
IN  Another  State— "Polly  Distributed." 

Rev.  I^ws,  c.  167,  §  127,  providing  that, 
where  an  attachment  ha^  been  dissolved  by  ap- 
pointment of  a  receiver,  the  receiver  shall  not 
be  discharged  until  all  the  assets  which  have 
come  into  bis  hands  have  been  "fully  distribut- 
ed,"  precludes  the  remission  of  assets,  as  to 
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which  an  attachmoit  had  been  dissolTCd  by  the 
appointment  of  an  ancillary  receiver,  b/  the 
ancillary  receiver  to  himself  as  receiver  in  an- 
other state ;  the  requirement  that  the  assets 
shall  be  "fully  distributed"  not  bein|;  satisGed 
by  a  remission  of  assets  to  a  receiver  m  another 
state,  but  demanding  a  division,  apportionment, 
and  delivery  of  the  assets. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County. 

Petition  by  the  receiver  appointed  for  tbe 
J.  C.  Lappe  Tanning  Company  on  petition  of 
tbe  Second  National  Bank  of  Pittsburg,  Fa., 
to  remit  assets  of  tbe  Tanning  Company  to 
himself  as  receiver  in  Pennsylvania.  Peti- 
tion of  tDe  receiver  denied. 

Brandeis,  Dunbar  &  Nutter  and  3.  Butler 
Studley,  for  receiver.  Lee  M.  Friedman  and 
Morse  &  Friedman,  for  Intervening  creditor. 

KNOWLTON,  G  J.  A  receiver  of  the  de- 
fendant corporation  was  appointed  by  a  court 
In  Pennnylvania,  because  of  Its  Insolvency. 
Afterwards  tbe  same  person  was  appointed 
an  ancillary  receiver  In  this  commonwealth. 
At  that  time  one  Bernard,  wbo  appears  as 
an  intervening  creditor  In  tbe  present  pro-  - 
ceeding  had  an  attachment,  which  was  less 
than  four  months  old,  upon  certain  property 
of  tbe  corporation.  Tbe  property  has  been 
brought  Into  court,  subject  to  all  existing 
Hens  or  clntma  upon  It  Tbe  receiver  has 
filed  a  petition  for  leave  to  remit  It  to  him- 
self as  re<-eiver  in  Pennsylvania,  and  the 
question  Is  whether  It  should  be  so  remitted. 

Under  the  law  prior  to  the  enactment  of 
St.  181)8,  p.  3(i0,  c.  420,  the  appointment  of  a 
receiver  did  not  affect  a  previous  attachment 
for  a  debt  but  the  attaching  creditor  retain- 
ed bis  security.  Kittredge  v.  Osgood,  161 
Mass.  384.  87  N.  E.  3C9 ;  Merrill  v.  Common- 
wealth Fire  Insurance  Company,  1C6  Mass. 
238,  44  N.  E.  144,  and  cases  cited.  This  stat- 
ute, which  now  appears  as  Rev.  Laws,  c.  167, 
S8  126,  127,  was  passed  to  compel  such  at- 
taching creditors  to  share  in  the  distribution 
with  others,  under  tbe  receivership  which 
works  a  dissolution  of  the  attachment  The 
second  section,  which  is  now  section  127, 
above  referred  to,  secures  to  the  attaching 
creditor  either  payment  of  his  claim,  or  a 
Mrtainty  of  distribution  In  the  proceedings 
before  the  court  whereby  be  will  receive  his 
share  with  others.  This  section  is  as  fol- 
lows: "If  an  attachment  has  been  dissolved 
In  the  manner  provided  in  the  preceding  sec- 
tion, the  proceedings  for  the  appointment  of 
a  receiver  shall  not  thereafter  be  dismissed 
and  the  receiver  discharged  until  all  tbe  as- 
sets which  have  come  into  his  bands  as  re- 
ceiver have  been  fully  distributed,  or  tbe 
claim  upon  which  the  attachment  was  made 
has  been  fully  paid  and  discharged,  unless 
tbe  debtor,  before  such  dismissal,  deposits 
with  the  ofScer  wbo  made  tbe  attachment 
such  amount  of  money  aa  the  court  before 
which  such  receivership  proceedings  are  pend- 
ing, after  notice  to  the  attaching  creditor  and 


a  bearing,  finds  rea8<mable  for  the  protection 
of  his  claim  In  the  action  in  whldi  the  at 
tachment  was  made.  Such  money  shall  be 
held  by  the  officer.  In  place  of  the  property, 
held  under  the 'attachment  before  Us  dis- 
solution, and  shall  be  disposed  of  as  sucb 
property  would  have  been  disposed  of  had 
the  attachment  not  been  dissolved." 

Tbe  first  question  arising  In  the  present 
case  is  whether  the  next  preceding  section  ap- 
plies to  an  ancillary  receiver,  so  that  tbe 
attachment  was  dissolved.  We  are  of  opin- 
ion that  it  does.  The  language  is  broad,  ap- 
plying to  any  appointment  of  a  receiver  to 
take  possession  of  the  property,  by  any  court 
of  competent  Jurisdiction  In  this  common- 
wealth. There  is  language  Implying  that  a 
receiver  whose  duty  It  will  be  to  distribute 
tbe  property  Is  meant  It  may  be  that  a  re- 
ceiver might  be  appointed  for  some  other 
special  purpose,  to  whom  the  statute  would 
not  apply.  As  to  this  we  give  no  opinion. 
But  we  are  of  opinion  that  the  ancillary  char- 
acter of  tbe  receivership  does  not  take  the 
case  out  of  tbe  statute. 

The  next  question  Is  whether  the  assets 
should  be  remitted  to  the  receiver  In  Penn- 
sylvania. It  seems  to  us  that  the  statute 
was  Intended  to  recognize,  to  a  degree,  the 
preference  that  a  creditor  obtains  by  hia  dili- 
gence In  making  an  attachment  and.  while 
compelling  him  to  share  with  other  creditors 
who  avail  themselves  of  tbe  receivership,  it. 
secures  to  him  the  right  to  have  the  prop- 
erty distributed  through  the  receivership  that 
deprives  him  of  his  attachment  unless  his 
debt  is  otherwise  secured  under  the  statute. 
The  words  "fully  distributed,"  used  in  the 
statute,  are  not  satisfied  by  remitting  the 
property  to  a  receiver  in  another  Jurisdio 
tion.  If  creditors  are  compelled  to  go  there, 
there  is  no  certainty  that  the  proceedings  will 
be  conducted  and  the  distribution  made  un- 
der laws  as  favorable  to  the  attaching  credit- 
or OB  the  laws  of  Massachusetts.  The  word 
"distributed"  refers  to  division,  apportion- 
ment and  delivery.  1  Bouvier's  Law  DIM. 
500;  Thomson  v.  Tracy,  60  N.  T.  174-180; 
William  Hill  Company  v.  Lawler,  116  Cat 
309-301,  48  Pac.  323;  Rogers  v.  Glllett  68 
Iowa,  206-2C8,  9  N.  W.  204.  A  remission  o{ 
assets  to  a  receiver  In  another  state  would 
not  be  a  distribution  of  them. 

Our  statute  In  regard  to  the  distribution 
of  the  assets  of  deceased  nonresidents  Is  dif- 
ferent In  form.  Rev.  Laws,  c.  143,  i  2.  .But 
even  under  this  last  section  the  discretion  of 
the  court  will  not  be  exercised  by  an  order 
to  transmit  the  property  to  the  domiciliary 
executor  or  administrator,  to  the  detriment 
of  citizens  of  Massachusetts.  By  the  express 
terms  of  the  section,  transmission  cannot  be 
made  until  after  the  payment  of  all  debts 
for  which  such  estate  is  liable  In  this  com- 
monwealth. 

Tbe  statute  relied  on  by  the  Intervpnlnc 
creditor  precludes  us  from  granting  the  pe- 


Digitized  by 


Google 


Mass.) 


BIVBTT  v.  KIVETT. 


303 


tltion.    If  one  desires  a  dlsaolntioii  of  an  at- 
tachment without  any  Ihultatlon,  he  can  ob- 
tain it  by  an  adjudication  in  banltruptcy. 
Petition  denied. 


(198   Mass.   132) 

WEBBER   ▼.    FOXBORO   OO-OPERATIVB 
BANK  et  al. 

(Supreme  Jndicial  Court  of  Massachusetts. 
Norfolk.    March  2,  1908.) 

1.  ATTACHMBNT— IjIEN— DiSCHABGE   OF    IjIEN. 

Plaintiff  in  an  action  for  debt  attached  de- 
fendant's real  estate,  which  was  subject  to  a 
mortjtage.  Thereafter  the  mortRaee  was  fore- 
closed, the"  mortgagee  receiving  more  than 
enough  to  pay  the  mortRage  debt  and  the  ex- 
penses of  foreclosure.  Subsequently  plaintiff 
recovered  judgment  on  the  debt,  but  failed  to 
take  out  execution  for  46  days  after  its  rendi- 
tion. Held,  that  plaintiff  lost  his  lien  upon  the 
real  estate  by  force  of  the  attachment  and  his 
right  to  recover  the  proceeds  in  equity. 

lEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5.  Attachment,  |  583.] 

2.  PBATTDDtENT    COWVETANCEB— REMEDIES    OF 

Crkditoils— Rtqht  of  AonoR  to  Set  Abide 
Tbansfeb— Statctobt  Provisions. 

The  right  given  creditors  by  Rev.  Laws,  c. 
150,  §  3,  cl.  8,  to  proceed  against  property  con- 
veyed by  their  debtor  to  defraud  them  is  open 
to  creditors  alike  in  law  and  in  equity,  and  is 
entirely  independent  of  any  other  proceeding 
that  may  have  been  taken  previously  for  the 
collection  of  the  debts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  H  674-686.1 

3.  Sam»— Right  of  Action. 

Plaintiff  in  an  action  for  debt  attached  de- 
fendant's real  estate,  which  was  subject  to  a 
mortgage.  Thereafter  defendant  conveyed  her 
equity  of  redemption.  Subsequently  the  mort- 
gage was  foreclosed,  the  mortgagee  receiving 
more  than  enough  to  pay  the  mortgage  debt  and 
the  e^cpenses  of  foreclosure.  Afterwards  plain- 
tiff recovered  judgment  on  the  debt,  but  failed  to 
take  out  execution  for  46  days  after  its  rendi- 
tion. Held  that,  though  plaintiff  lost  his  lien 
upon  the  real  estate  by  force  of  the  attachment 
and  his  right  to  recover  the  proceeds  in  equity, 
he  could  proceed  against  the  equity  of  redemp- 
tion fraudulently  conveyed,  or  the  proceeds 
therefrom,  under  Rev.  Laws,  c.  159,  {  3,  cl.  8. 
giving  a  creditor  the  right  to  proceed  against 
property  conve.ved  by  his  debtor  in  fraud  of 
creditors. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  |§  674-686.1 

4.  Same— Pleading — Requisites  of  Bill. 

In  proceedings  under  Rev.  Laws,  c.  139.  8 
3,  cl.  8,  giving  a  creditor  the  right  to  proceed 
against  property  conveyed  by  his  debtor  in 
fraud  of  creditors,  where  the  bill  suffieientlv 
avers  that  the  conveyance  was  fraudulent  as 
against  creditors  and  that  the  defendant  who 
received  the  conveyance  participated  in  the 
fraud,  the  particulars  of  the  fraud  and  the  spe- 
cial purpose  that  induced  it  and  the  intelligence 
or  lack  of  intelligence  of  the  parties  in  their 
method  of  accomplishing  it  are  immaterial  on 
demurrer. 

[Ed.  Note. — For  cases  In  t>oint,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  i  773.1 

Bill  by  John  H.  Webber  against  the  Fox- 
boro  Co-operative  Bank  and  others  to  set 
aside  a  conveyance  in  fraud  of  creditors..  De- 
murrers to  the  bill  overruled. 


B.  J.  Whitaker,  for  plaintiff.  John  Everett, 
for  defendant  Rogers.  T.  B.  Grover,  for  de- 
fendant Bird.  Ezra  0.  Cozney,  for  defend- 
ant bank. 

KNOWLTON,  O.  J.  On  June  17,  1900,  the 
plaintiff  brought  a  suit  against  the  defendant 
Rogers  to  recover  a  debt,  and  attached  ber 
real  estate,  which  was  then  subject  to  a 
mortgage  to  the  Foxboro  Co-operative  Bank, 
another  of  the  defendants.  On  August  1, 
1900,  the  defendant  Rogers  conveyed  the 
equity  of  redemption  to  the  defendant  Bird, 
by  a  deed,  which,  according  to  the  allegations 
of  the  bill,  was  fraudulent  as  against  her 
creditors.  On  December  6,  1901,  the  bank 
foreclosed  its  mortgage  by  a  sale  of  the  land, 
under  the  power,  and  received  $1,030  more 
than  enough  to  pay  the  mortgage  debt  and 
the  expenses  of  foreclosure.  On  December 
6,  1902,  the  plaintiff  recovered  a  Judgment 
against  the  defendant  Rogers  for  $311.12. 
The  plaintiff  failed  to  take  out'  execution 
until  January  16,  1903,  46  days  after  the 
judgment,  and  thereby  lost  bis  lien  upon  the 
real  estate  by  force  of  the  attacbmoit,  and 
his  right  to  recover  the  proceeds  in  equity, 
In  accordance  with  the  rule  stated  in  Wig- 
gin  V.  Heywood,  118  Mass.  514,  and  Western 
Union  Telegraph  Co.  y.  Caldwell,  141  Mass. 
489^92,  6  N.  B.  737.  On  April  14,  1903,  he 
filed  this  bill,  under  Rev.  Laws,  c.  169, 
i  3,  cl.  8,  upon  an  independent  ground,  name- 
ly, to  enforce  the  right  which  every  creditor 
of  the  defendant  Rogers  had  to  proceed 
against  property  conveyed  by  her  in  fraud  of 
creditors.  This  right  is  open  to  creditors* 
alike  at  law  and  in  equity,  and  it  Is  en- 
tirely independent  of  any  other  proceedings 
that  may  have  been  taken  previously  for  the 
collection  of  the  debt. 

If  the  plaintiff  was  neglectful  in  taking 
out  execution  and  commencing  proceedings 
for  the  enforcement  of  his  lien  under  the 
attachment,  be  thereby  lost  his  right  in  that 
proceeding,  but  It  did  not  affect  his  right  to 
begin  a  new  suit  of  a  different  kind,  such  as 
any  other  creditor  might  bring. 

The  particulars  of  the  fraud  and  the  spe- 
cial purpose  that  Induced  It,  and  the  intel- 
ligence or  lack  of  Intelligence  of  the  parties 
In  their  method  of  accomplishing  it,  are  im- 
material upon  these  demurrers.  The  bill 
sufficiently  avers  that  the  conveyance  was 
fraudulent  as  against  the  creditors  of  the 
defendant  Rogers,  and  that  the  defendant 
Bird,  who  received  the  conveyance,  partici- 
pated in  the  fraud. 

Decree  reversed.    Demurrers  overruled. 


(U8  Mass.  Ut) 

RIVETT  V.  RIVETT. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     March  2,  1908.) 

Courts— CouBiB  or  Appellate  Jurisdicimon 

— StATCTOBT    rROVISIONS. 

Under  Uev.  Laws,  c.  102,  §  8,  giving  the  Su- 
preme Judicial  Court  appellate  jurisdiction  of 
all  matters  determinable  by  the  probate  courts. 
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except  as  ofherwise  expressly  provided,  snch 
conrt  has  Jurisdiction  of  an  appeal  from  a  de- 
cree for  a  husband  in  proceedinKS  under  St. 
1906,  p.  97,  c.  129,  proTidinK  that  the  probate 
court  may  decree  that  a  husband  haa  been  de- 
serted by  his  wife  or  is  living  apart  from  her 
for  justifiable  cause,  after  which  he  may  convey 
his  real  property  as  if  he  were  sole ;  appeals  in 
such  proceedings  not  being  mentioned  In  Rev. 
Laws,  c.  162.  §  18.  chapter  14Z  S  11.  or  chanter 
86.  i  28.  which  expressly  provide  for  appellate 
jurisdiction  in  the  superior  court  over  certain 
matters  from  the  probate  court,  althoueh  some 
of  such  matters  are  very  similar  in  character  to 
that  embrace<]  herein. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffollc  County. 

Petition  by  Edward  Rlvett  against  Mary 
F.  Rivett.  From  a  decree  for  petitioner 
In  the  probate  court,  defendant  appeals.  On 
motion  to  dismiss  appeal.  Case  reserved,  and 
motion  denied. 

Niles,  Stevens,  Underwood  &  Mayo,  for 
plaintllT.  Charles  W.  Bartlett  and  EUbrldgo 
R.  Anderson,  for  defendant. 

KNOWLTON,  0.  J.  This  18  a  petition, 
brought  by  a  husband  under  St  1906,  p.  9T, 
c.  129,  against  his  wife,  alleging  that  she  has 
deserted  him,  and  is  now  living  apart  from 
him  without  jusUflabie  cause.  From  a  decree 
In  favor  of  the  petitioner  an  appeal  was 
taken  to  the  Supreme  Judicial  Court,  and 
a  motion  to  dismiss  the  appeal  has  been 
filed,  on  the  ground  that  It  should  have  t>een 
taken  to  the  superior  court.  This  statute 
contains  no  provision  In  regard  to  appeals, 
and  the  question  must  be  decided  under  pre- 
•viousiy  existing  laws. 

By  Rev.  Laws,  c.  162,  I  8,  the  Supreme 
Judicial  Court  is  given  "appellate  Jurisdic- 
tion of  all  matters  which  are  determinable 
by  the  probate  courts  and  'by  the  Judges 
thereof,  except  as  otherwise  expressly  pro- 
vided." ]<>xpress  provision  is  made  for  ap- 
pellate jurisdiction  In  the  superior  court  over 
certain  matters  from  the  probate  court,  by 
Rev.  Lews,  c.  162,  f  18,  chapter  142,  {  11,  and 
chapter  86,  {  28.  Some  of  these  are  very 
similar  in  character  to  that  embraced  In  the 
present  petition,  and  If  special  consideration 
were  to  be  given  to  the  subject,  It  might  be 
expected,  following  the  analogies  of  similar 
statutes,  that  provision  would  be  made  for 
taking  appeals  under  St  1906,  p.  97,  c.  129,  to 
the  superior  court  But  In  the  absence  of 
any  express  provision  touching  this  par- 
ticular subject,  it  must  be  governed  by  Rev. 
Laws,  c.  162,  i  8.  The  motion  must  be  de- 
nied. 

Case  to  stand  for  bearing. 


(198   Mass.  228) 

BERRX  V.  GODPBBT. 
(Supreme  Judicial  Court  of  Massachusetts.    Els- 
sex.    March  7,  1908.) 

Party  Walls  —  Oontkacts  as  to  Use  op 
Wall. 

Where  plaintiff  built  a   part^   wail   under 
a  contract  with  defendant,  the  adjoining  owner. 


providing  that,  if  either  party  built  a  party  wall 
on  the  dividing  boundary,  tne  other  could  have 
the  use  of  it  by  paying  to  the  builder  one-half 
of  the  value,  at  the  time  of  the  use,  of  the 
whole,  thickness  of  the  part  used,  plaintiff  may 
recover  nominal  damages  against  defendant  for 
driving  nails  in  a  piurt  of  the  wall  for  which 
he  has  not  paid. 

Report  from  Superior  Oburt,  Essex  Coun- 
ty; Charles  U.  Bell,  Judge. 

Action  by  J.  W.  Berry  against  William  H. 
Godfrey.  Verdict  for  plaintiff.  Case  report- 
ed.   Judgment  on  the  verdict 

John  P.  Sweeney,  Harry  R.  Dow,  and  Louis 
S.  Cox,  for  plaintiff.  EKlward  P.  Morton,  for 
defendant 

KNOWLTON,  0.  J.    The  plaintiff  built  a 

party  wall  running  back  from  the  street  on 
the  boundary  line  between  hia  land  and  that 
of  the  defendant  This  was  done  under  a 
contract  with  the  defendant,  authorizing  ei- 
ther party  to  build  such  a  wall  along  any 
part  or  the  whole  of  the  boundary  line,  and 
providing  that  the  other  should  have  a  right 
to  use  any  portion  or  the  whole  of  the  wall 
so  built,  by  paying  to  the  one  who  built  It 
"one-half  of  the  valae  at  the  time  of  such 
use,  of  the  whole  thickness  of  the  irartlon 
of  such  wall,  including  the  foundation  there- 
of, so  used  by  him."  The  contract  contained 
various  details  which  need  not  be  considered. 

The  defendaut  used  and  paid  for  a  por- 
tion of  the  wall,  but  there  was  another  part 
of  It  between  the  part  so  used  and  the  line 
of  the  street  which  be  did  not  appropriate 
or  pay  for.  Into  this  portion  of  the  wall, 
which  was  in  front  of  the  front  line  of  bto 
own  building,  he  drove  seven  or  eight  ten- 
penny  nails  on  the  side  towards  his  land, 
about  15  feet  above  the  ground.  In  that  part 
of  the  wall  he  claimed  no  rights  by  virtue 
of  the  agreement  under  which  It  was  built,  or 
by  reason  of  his  use  of  the  other  part  and 
his  payment  therefor.  To  these  nails  he  at- 
tached pulleys  and  cords,  from  which  he  sus- 
pended rugs,  mats  and  other  articles  that  he 
had  for  sale  in  his  store.  He  was  requested 
by  the  plaintiff  to  remove  the  nails  and  pul- 
leys, and  to  refrain  from  using  the  wall,  but 
he  refused  the  request  The  action  is  tort 
for  a  wrongful  interference  with  the  plain- 
tiff's property. 

If  the  defendant  bad  used  this  part  of  the 
wall  In  the  erection  of  a  building  It  would 
have  become  a  patty  wall  throughout  Ita  en- 
tire length,  and  he  would  have  acquired  a 
title  to  that  part  of  It  which  stood  upon  his 
land,  and  he  lawfully  could  have  used  It  lu 
any  reasonable  way  that  did  not  injuriously 
affect  the  purposes  for  which  It  was  erected. 
It  is  a  familiar  rule  of  law  that  after  a  party 
wall  has  been  erected  under  such  a  contract, 
and  appropriated  and  paid  for  by  the  per- 
son whose  land  adjoins  that  of  the  builder, 
each  party  Is  the  owner  in  severalty  of  that 
part  which  is  on  his  land,  subject  to  ease- 
ments both  in  the  wall  and  the  land  In  favor 
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of  tbe  other  party.  It  Is  equally  well  set- 
tled by  decisions  in  tbls  state  and  elsewhere 
that,  nntU  U  Is  appropriated  by  the  adjacent 
owner  under  tbe  contract,  it  is  the  property 
of  him  who  built  It,  and  that,  so  far  as  it 
stands  on  the  land  of  his  neighbor,  it  Is  law- 
fully maintained  there  under  a  license  which 
preserves  to  the  .builder  all  his  rights  of  prop- 
erty in  it.  Maine  ▼.  Cumston,  98  Mass.  317; 
Standlsh  v.  Lawrence,  111  Mass.  Ill;  Rich- 
ardson V.  Tobey,  121  Mass.  457-459,  23  Am. 
Rep.  .283;  Mlckel  v.  York,  175  111.  62,  51  N. 
E.  848 ;  Masson's  Appeal,  70.  Pa.  26 ;  Glover 
V.  Mersman,  4  Mo.  App.  90;  Jeannln  v.  De 
Blanc,  11  La.  Ann.  465.  It  was  said  by, Bu- 
chanan, J.,  of  the  owner  of  the  adjacent  land 
In  the  case  last  cited,  that,  "until  he  does  so 
pay,  there  Is  for  the  neighbor  a  positive  ex- 
appropriation  of  so  much  of  his  land  as  is 
covered  by  the  wall." 

These  cases  show  that,  until  the  wall  Is 
used  by  the  adjacent  owner,  the  license  to 
the  builder  preserves  for  him  as  full  and  per- 
fect a  right  of  property  in  that  part  of  the 
wall  on  tbe  adjacent  land  as  in  that  on  his 
own  land.  His  rights  of  property  are  as  well 
protected  as  those  of  any  person  in  prop- 
erty which  he  keeps  under  a  license,  on  land 
of  another. 

It  follows  that  a  use  of  this  property,  or 
any  Interference  with  It,  without  his  con- 
rant.  Is  a  violation  of  his  rights,  for  which 
he  is  entitled  to  his  remedy.  Until  It  is  used 
under  the  contract,  his  control  over  it  in  the 
place  where  it  stands  is  like  the  control  which 
every  person  has  of  that  which  belongs  to 
him  exclusively. 

The  use  referred  to  in  the  contract,  which 
calls  for  payment  by  the  defendant.  Is  a  use 
for  the  erection  or  support  of  a  building. 
.Pfelffer  v.  Matthews,  161  Mass.  480,  490,  37 
N.  E.  571,  42  Am.  St.  Rep.  435.  The  defend- 
ant has  not  acquired,  and  he  does  not  claim, 
any  right  to  this  part  of  the  wall  under  the 
contract.  He,  therefore,  has  no  right  In  It 
of  any  kind,  and  his  driving  large  nails  into 
it  and  his  appropriation  and  use  of  It,  for 
purposes  of  his  own,  was  a  wrong  in  law 
which  Justified  the  ruling  of  the  Judge  and 
the  verdict  for  nominal  damages. 

Judgment  on  tbe  verdict. 


(19S    Hui.    29) 

LTDON  ▼.   CAMPBELL  «t  al. 

(Soiweme  Judicial  Coui^t  of  Massachusetts.    Suf- 
folk.    Feb.  29,  1908.) 

MOBTOAOES— PAYVENT  OF   DEBT. 

Where  land  is  conveyed  subject  to  a  mort- 
gage, and  the  grantee  pays  the  mortgage  in  full 
with  his  own  money,  it  will  extinguish  the  debt, 
although  he  does  not  take  a  release,  but  has  an 
assignment  made  to  another. 

Report  from  Superior  Court,  Suffolk  Coun- 
ty;   Frederick  Lawton,  Judge. 

BUI  by  Michael  J.  Lcrdon  against  John  L. 
Campbell  and'  another  to  foreclose  a  mort- 
gage.   Bill  dismissed. 
84  N.E.— 20 


Said  mortgage  for  the  amount  of  $3,500 
was  given  by  Frank  Campbell  while  he  was 
owner  of  the  premises  conveyed.  By  war- 
ranty deed,  dated  May  1,  1876,  and  duly  re- 
corded, said  Frank  Campbell  conveyed  said 
premises  to  Patrick  Campbell,  subject  to  the 
mortgage ;  the  deed  containing  the  following 
recital:  "This  conveyance  Is  made  subject 
to  a  mortgage  for  the  sum  of  $3,500,  which 
mortgage  and  the  interest  accrued  and  to 
accrue  thereon  the  grantee  agrees  to  assume 
and  pay  and  save  the  grantor  harmless  and 
indemnlfled  therefrom."  Patrick  Campbell 
was  the  owner  of  the  premises  at  the  date  of 
his  death  in  1898.  Tbe  mortgage  by  mesne 
assignments  became  the  property  of  Henry  C. 
Richards,  trustee.  The  mortgage  was  paid 
in  full  by  Patrick  Campbell,  and  an  assign- 
ment made  to  Carrie  F.,  Catherine  C,  and 
James  H.  Campbell,  being  tbe  minor  children 
of  said  Patrick  Campbell.  By  mesne  assign- 
ments, plaintiff  acquired  all  the  title  and  in- 
terest of  Carrie  F.  and  Catherine  C.  Camp- 
bell In  said  mortgage. 

Herbert  Parker,  Henry  EL  Fuller,  and  W. 
Flaherty,  for  plaintiff.  John  F.  Lynch,  for 
respondent  John  L.  Campbell. 

HAMMOND,  J.  Under  the  circumstances 
disclosed  In  the  record,  the  payment  of  the 
mortgage  debt  by  Patrick  Campbell  with  bis 
own  money,  in  discbarge  of  the  obligation 
Imposed  upon  him  by  the  deed  unde'r  which 
he  held  the  property,  was  an  extinguishment 
of  tbe  mortgage  debt ;  and  that  is  so  even 
If  there  be  an  assignment  of  the  mortgage 
with  the  Intent  to  keep  It  alive.  The  doc- 
trine is  thus  stated  by  Shaw,  C.  J.,  In  Brown 
V.  Lapham,  3  Cush.  551,  554,  555:  "If  the 
money  is  advanced  by  one  whose  duty  It  is. 
by  contract  or  otherwise,  to  pay  and  cancel 
the  mortgage,  and  relieve  tbe  mortgaged 
premises  of  the  Hen,  a  duty  In  the  iwroper 
performance  of  which  others  have  an  Inter- 
est, it  [the  writing  given  upon  the  payment] 
shall  be  held  to  be  a  release  and  not  an  as- 
signment, although  In  form  It  purports  to  be 
an  assignment.  When  no  such  controlling 
obligation  or  duty  exists,  such  an  assignment 
shall  be  held  to  constitute  an  extinguishment 
or  an  assignment  according  to  the  intent  of 
the  parties ;  and  their  respective  Interests  In 
the  subject  will  have  a  strong  bearing  upon 
the  question  of  such  intent." 

This  case  is  governed  by  the  first  rule 
above  laid  down.  At  tbe  time  of  the  pay- 
ment there  was  no  Intervening  estate  or  In- 
terest between  tbe  Interest  of  the  mortgagee 
and  that  of  the  owner  of  the  equity.  The 
mortgage  debt  having  been  extinguished  by 
the  payment  under  these  circumstances,  the 
owner  of  the  equity  could  not  keep  it  alive 
even  by  causing  an  assignment  to  be  made, 
even  to  a  third  party  who  contributed  in  no 
way  to  the  payment.  Among  the  cases  bear- 
ing upon  the  general  question,  see  Carlton 
V.  Jackson,  121  Mass.  592,  and  cases  there 
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cited;  McCabe  t.  Swap,  14  Allen,  188;  Put- 
nam T.  Collamore,  120  Mass.  454.  There  be- 
ing no  outstanding  mortgage,  the  bill  caimot 
be  maintained  as  a  bill  for  foreclosure. 

It  is  urged  that  even  if  the  mortgage  debt 
has  been  paid,  yet  it  sufficiently  appears  that 
the  testator  supposed  It  was  a  lien  upon  the 
land,  and  that  by  the  will  he  intended  to 
make  the  amount  which  should  have  been 
due  upon  the  debt,  if  it  had  not  been  paid  a> 
charge  upon  the  land  In  the  hands  of  the 
devisees,  his  sons  John  and  James;  that  the 
devisees  having  accepted  the  devise  hold  it 
subject  to  the  charge,  and  that  the  bill  Is 
broad  enough  to  authorize  a  decree  declar- 
ing a  lien  upon  the  land  for  the  amount 
claimed.  But  we  think  that  the  whole  frame- 
work of  the  bill  is  inconsistent  with  that 
view  of  the  ^case,  and  that  in  the  present 
form  of  the  bill  tbls  view  of  the  plaintiff's 
rights  is  not  before  us  for  determination. 

Bill  dismissed. 


(ISS    Mass.    230 

BEKRS  T. 


WARD  WELL. 


(Supreme  Judicial  Court  of  Manachuaetta. 
Middlesex.    March  9,  1908.) 

1.  Rerbxikjs— Refobt   and    Findings— Re- 
pobt  of  auditox— dutxbent  findings  bt 

COUBT. 

Where  the  auditor  made  no  final  decision 
for  either  party,  but  only  found  and  reported 
the  facts,  Uie  trial  court  had  a  right  to  draw 
such  inferences  from  the  statements  in  the  re- 
port as  they  fairly  warranted,  even  though  con- 
trary to  the  auditor's  conclusions. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reference,  f  206.} 

2.  Qauino— Brokers  in  Sfeci7i.ative  Tbans- 
ACTioNS — Commissions. 

In  an  action  by  a  broker  to  recover  a  com- 
mission for  buying  stock,  which  defendant  was 
to  sell  under  an  agreement  between  them,  where 
the  agreement  did  not  contemplate  the  actual  pur- 
chase and  sale  of  stock,  but  only  a  buying  and 
selling  on  margins,  the  agreement  was  merely 
a  wagering  contract,  and  was  prohibited  and 
void,  both  oy  common  law  and  by  statute,  and 
plaintiff  may  not  recover  a  commission  for  his 
services. 

Exceptions  from  Superior  Court,  Middle- 
sex County;  Edgar  J.  Sherman,  Judge. 

Action  by  Albert  M.  Beers  against  Minna 
A.  Wardwell.  Findings  for  defendant,  and 
plaintiff  excepts.    Exceptions  overruled. 

Action  of  contract  In  three  counts— the 
first  for  the  recovery  of  $1,000  according  to 
an  account  annexed,  which  was  for  "mar- 
gins" on  stocks;  the  second  for  a  balance  of 
$900  alleged  to  be  due  the  plaintiff  on  an 
accounting  together;  the  third,  a  special 
count  alleging  that  the  plaintiff  contracted 
with  defendant  to  buy,  and  defendant  con- 
tracted with  plaintiff  to  sell,  certain  securi- 
ties enumerated  In  an  account  annexed.  The 
second  count  at  the  hearing  before  the  au- 
ditor was  waived.  The  defendant  did  not 
put  up  any  margins,  and  the  auditor  found 
that  there  was  no  intention  on  the  part  ot 


the  plaintiff  that  there  should  be  any  actual 
purchase  or  sale  and  that  the  defendant  had 
reasonable  cause  to  believe  that  there  was  no 
such  Intention.  In  the  superior  court,  the 
Judge,  trying  the  case  without  a  jury,  found 
for  defendant  and  plaintiff  excepted. 

Frank  H.  Noyes,  for  plaintiff.    Lougee  & 
Robinson,  for  defendant 

BRALEY,  J.  In  the  trial  of  the  case  be- 
fore a  judge  without  a  Jury,  the  only  evi- 
dence introduced  was  an  auditor's  report, 
and  the  question  is,  whether  as  matter  of 
law,  he  was  required  to  find  for  the  plaintiff. 
The  auditor  having  come  to  no  final  decision 
In  favor  of  either  party,  but  only  having 
found  and  reported  the  facts,  it  was  compe- 
tent for  the  court  to  draw  such  Inferences 
from  the  statements  In  the  report  as  they 
fairly  would  warrant,  even  If  contrary  to 
some  of  l)is  conclusions.  Wirtb  y.  Keuhn, 
191  Mass.  61,  63,  77  N.  B..641,  and  cases  cit- 
ed. By  a  waiver  of  the  first  and  second 
counts,  the  case  was  tried  upon  the  third 
count,  which  alleged  that  the  plaintiff  enters 
ed  into  a  contract  with  the  defendant  where- 
by they  mutually  agreed,  that  he  was  to  buy, 
and  she  was  to  sell  certain  shares  of  the  cap- 
ital stock  of  the  corporations  named  in  the 
report,  with  an  account  annexed  for  the 
value  of  his  services  rendered  in  performance 
of  the  agreement.  But  If  this  Is  the  contract 
as  alleged,  the  auditor  finds,  that  the  trans- 
actions referred  to  were  for  the  purchase 
and  sale  of  these  shares  upcm  margins.  It  is 
further  stated,  that  they  mutually  intended 
there  should  be  no  actual  purchase  and  sale 
of  the  stocks,  but  only  an  adjustment  of  the 
account  by  a  settlement  of  differences  be- 
tween the  price  at  which  the  stocks  could 
have  been  bought  whra  the  order  to  buy  was' 
given,  and  the  price  at  which  the  stocks  were 
selling  when  the  speculation  was  ordered 
closed.  The  Judge  well  might  find  from  the 
recitals  in  the  report,  that  throughout,  the 
plaintiff  dealt  as  a  stockbroker  with  the  de- 
fendant as  a  customer,  and  that  as  no  stocks 
were  actually  bought,,  or  sold,  the  transaction 
was  purely  fictitious.  The  buying  and  selling 
of  values  under  such  an  agreement,  is  found- 
ed ujwn  the  anticipated  price,  for  which  each 
particular  stock  may  In  the  future  be  sold 
in  open  market,  and  does  not  at  any  time 
contemplate  the  actual  purchase,  or  sale  of 
stocks  as  such,  or  buying,  and  retaining  them 
for  the  purpose  of  rcteelving  a  possible  in- 
crease In  their  market  value.  It  is  merely  a 
species  of  gambling,  or  a  wagering  contract, 
alike  prohibited  at  common  law.  and  by  c*at- 
ute.  Barnes  v.  Smith,  169  Mass.  344,  346,  34 
N.  E.  403;  Wakefield  v.  Famum,  170  Mass. 
422,  49  N.  E.  640;  Lyons  v.  Coe,  177  Mass. 
382,  383,  59  N.  E.  69;  Rev.  Laws,  c.  99,  (  4. 
Tbe  plaintiff  having  purposely  entered  into  a 
contract  which  being  against  public  policy 
was  Illegal,  and  void,  cannot  recover  a  com- 
mission for  his  services,  and  his  requests 
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•were  rightly  refused.    Harvey  v.  Merrill,  150 
Mass.  1,  11,  22  N.  B.  49,  6  li.  B.  A.  200,  16 
Am.  St  Rep.  159. 
Eixceptlons  oTerroIed. 


098  Mass.  «4) 

KINCAIDB  ▼.  CAVANAOH. 

(Supreme  Judicial  Court  of  Massachusetts. 

Norfolk.    Feb.  29,  1908.) 

1.  WiTNKSsEa— Examination— DiscBETioii  of 
Court. 

On  examinatioQ  of  a  witness  with  reference 
to  items  of  an  account,  it  was  within  the  dis- 
cretion of  the  court  to  permit  plaiutiCf  to  place 
the  whole  account  before  the  witness,  and,  in- 
stead of  framing  a  question  as  to  each  item,  to 
ask  her  generally  to  answer  as  to  each  item 
without   further   question. 

I  Ed.  Note.— For  cases  in  point,  aee  Cent  Dig. 
.  50,  Witnesses,  i  792.] 

2.  Saue— Pboduction  or  Papers. 

In  an  action  on  an  account  annexed,  de- 
fendant, on  taking  the  stand  for  plaintiff,  was 
asked  if  he  had  received  certain  statements  from 
plaintiff  containing  the  items  of  goods  claimed 
to  have  been  delivered.  He  replied  that  he  had, 
but  he  had  received  no  notice  to  produce  them. 
Held  that,  both  the  witne^^s  and  the  documents 
being  in  court,  it  was  within  the  discretion  of 
the  court  to  require  him  to  produce  such  state- 
ments, although  no  subpoena  duces  tecum  bad 
been  issued. 

ExcbptlODS  from  Superior  Court  Norfolk 
County;  William  Cushing  Walt  Judge. 

Action  by  U  IClncaide  against  John  X. 
Cavanagh  to  recover  a  specified  amount  on 
an  account  annexed,  consisting  of  about  17.% 
Items.  From  a  Judgment  foe  plaintiff,  de- 
fendant excepts.    Exceptions  overruled. 

John  D.  Mackay,  for  plaintiff.  Edward  J. 
Farkw,  for  defandant 

HAMMOND,  J.  1.  As  to  fbe  use  made  of 
the  declaration  and  account  annexed  In  the 
examination  of  the  defendant's  wife.  It  may 
be  said  in  the  first  place  that  it  does  not 
appear  what  evidence  the'  witness  gave,  and 
hence  It  Is  not  shown  that  it  was  prejudicial 
to  the  defendant  But  however  that  may  be, 
this  paper  was  not  handed  to  the  witness 
simply  for  the  purpose  of  refreshing  her  recol- 
lection. There  were  175  Items  In  the  declara- 
tion. Counsel  for  the  plaintift  might  have 
read  them  one  by  one  and  asked  a  question  as 
to  each,  or  he  might  have  read  at  a  time  a 
dozen,  more  or  less,  and  asked  the  witness 
what  she  could  say  about  them  or  any  of 
them.  Instead  of  that  he  was  allowed  to  place 
the  whole  account  before  her,  and.  Instead  of 
framing  a  question  as  to  each  Item,  to  ask  her 
generally  to  answer  as  to  each  item  without 
further  question.  This  method  of  questioning 
a  witness  In  such  a  case  Is  not  unusual,  and 
It  was  within  the  discretion  of  the  court  to 
permit  it 

2.  As  to  the  production  of  the  statements. 
It  Is  not  contended  by  the  defendant  that 
they  were  not  admissible,  but  he  says  that 
upon  his  failure  to  produce  them  the  only 
thing  the  court  could  do  was  to  receive  second- 


ary evidence.  We  are  ct  opinion  however  that 
the  defendant  having  taken  the  stand  with 
the  statements  In  court  under  bis  control,  the 
court  at  Its  discretion  could  either  take  sec- 
ondary evidence  or  order  the  production  of 
the  papers.  See  Com.  v.  Lannan,  13  Allen, 
563.  There  was  no  need  of  a  subpcena  duces 
tecum  when  both  witness  and  documents  were 
In  the  presence  of  the  court. 

3.  The  evidence  as  to  whether  the  agree- 
ment between  the  plaintiff  Tirrell  and  the  de- 
fendant ever  was  made  was  conflicting,  aud 
the  finding  that  It  was  not  made  Is  warranted 
by  the  evidence.  There  was  evidence  also  to 
support  the  general  finding  for  the  plaintiff. 

Exceptions  overruled. 


(198  Msss.    37) 
WHITTEMORB  v.  SWAIN.    SAME  v.  HOL- 
LAND.    SWAIN   V.   SAME. 

(Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.   Feb.  29,  1908.) 

1.  Attachment  —  Lien  — DnBAnoN— Pailuke 
TO  Issue  Execution. 

A  creditor,  attaching  an  undivided  interest 
of  bis  debtor  in  real  property,  may  seize  it  on 
execution  within  30  days  after  judgment,  during 
which  the  lien  continues,  under  Uev.  Laws,  c. 
lt>7,  I  55,  if  there  has  been  no  sale  of  the  prop- 
erty under  partition  proceedings,  and  a  failure 
to  do  80  disciiarges  his  lien. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  5,  Attachment  i  583.] 

2.  Partition  —  Sale  — Proceeds- Enfobcb- 
UENT  of  Attachment  Lien— Dischaboe  or 
Attachment. 

2  Uev.  Laws,  c.  184,  {  30,  provides  that  on 
partition  a  person  having  an  attachment  on  the 
share  of  a  part  owner  shall  be  concluded  by  the 
judgment  as  far  as  it  relates  to  the  partition, 
but  his  lien  shall  remain  in  full  force  on  the 
portion  of  such  part  owner.  Meld,  that  this 
statute  does  not  extend  the  time  of  the  lien  of 
the  attachment  but  the  lien  is  discharged  if  the 
land  is  not  seized  on  execution  within  30  days 
after  judgment  and  in  case  the  land  is  sold  on 
partition  and  the  attaching  creditor  has  given 
proper  notice  of  his  claim  to  those  holding  the 
proceeds,  he  may  enforce  his  lien  agaiust  the 
money  by  bill  in  equity  or  some  similar  pro- 
ceeding brought  within  30  days;  but  a  mere 
notice  to  the  person  holding  the  proceeds  that 
the  debt  exists  and  payment  is  demanded  is  not 
sufficient 

Appeal  from  Probate  Court  Suffolk  Coun- 
ty ;   John  W.  McKIm,  Judge. 

Partition  proceedings,  in  which  Willard 
P.  Whlttemore  filed  a  petition  for  payment 
of  an  execution  In  his  favor  against  Charles 
L.  Bullock  out  of  the  share  of  said  BuIlock< 
In  the  proceeds  of  the  sale  In  partition. 
From  the  decree  granting  the  petition,  Bert 
E.  Holland,  trustee  in  bankruptcy  of  said 
Bullock,  and  Clar^ice  O.  Swain,  a  creditor 
of  said  Bullock,  appealed.  The  appeals  and 
a  bill  In  equity  by  said  Swain  against  said 
Holland  and  said  Whlttemore  and  others.  In- 
volving the  same  questions,  were  heard  to- 
gether by  a  single  Justice.  From  decrees  re- 
versing the  decree  apealed  from  and  against 
Whlttemore  on  the  bill  in  equity,  Whlttemore 
ai^eala.    Affirmed. 
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John  F.  Cronan  and  John  Wentworth,  for 
appellant  Glbba  &  Pratt,  for  respondent 
Morse.  Adams  &  Blinn  and  Amos  L.  Taylor, 
for  respondent  Swain.  Albert  P.  Worthen, 
f^r  respondent  Holland. 

HAMMOND,  J.  The  first  two  cases  are  ap- 
peals, the  one  by  Swain  and  the  other  by 
Holland,  both  from  the  same  decree  of  the 
probate  court.  The  third  ease  is  a  bill  In 
equity  by  Swain,  filed  In  this  court  for  the 
county  of  Suffolk.  The  cases  were  heard 
together  by  a  justice  of  this  court  In  the 
cases  on  appeal  from  the  probate  court  the 
only  question  was  whether  Whlttemore  was 
entitled  to  be  paid  a  certain  sum  out  of  the 
proceeds  of  the  sale  of  certain  real  estate, 
the  decree  of  the  probate  court  being  in  bis 
favor.  In  the  bill  In  equity  this  and  other 
questions  were  Involved  in  the  hearing  before 
the  single  Justice,  and  the  final  decree  passed 
upon  all  the  questions.  In  the  cases  from 
the  probate  court  the  singly  justice  reversed 
the  decree  of  that  court  and  In  the  equity 
suit  the  final  decree  was  adverse  to  Whltte- 
more. The  cases  are  before  us  upon  appeals 
by  Whlttemore  from  each  of  the  decrees  of 
the  single  Justice. 

They  raise  but  one  question,  and  that  la, 
whether  Whlttemore,  who  bad  attached  cer- 
tain land  in  a  suit  In  which  he  recovered 
judgment,  is  entitled  to  have  the  Judgment 
satisfied  out  of  the  proceeds  of  the  land 
which,  pending  the  suit,  bad  been  sold. 

The  material  facts  may  be  stated  as  fol- 
lows :  One  Bullock  inherited  from  his  mother 
an  undivided  Interest  in  certain  real  estate. 
On  March  6,  1903,  Whlttemore,  In  a  suit 
against  him,  made  a  valid  attachment  of 
Bullock's  Interest  in  this  land,  and  on  June 
9,  1905,  recovered  judgment  for  nearly  $600 ; 
and  on  June  21,  1905,  execution  was  Issued. 
On  July  9,  1903,  upon  proceedings  for  par- 
tition in  the  probate  court  commissioners 
were  appointed,  and,  on  May  2S,  1905,  In  ac- 
cordance with  a  decree  of  that  court  they 
sold  the  real  estate  at  public  auction,  duly 
conveyed  the  same,  and,  on  account  of  some 
doubt  as  to  whom  the  part  of  the  proceeds 
reprefientlng  Bullock's  Interest  should  be 
paid,  brought  the  same  Into  court  by  whose 
order,  made  on  April  26,  1906,  this  part  of 
the  proceeds  was  duly  deposited  to  await  a 
decision  as  to  whom  It  ultimately  should  be 
paid. 

On  May  SI,  1905,  which  was  a.  few  days  be- 
fore the  sale  and  also  before  the  Judgment 
Whlttemore  gave  written  notice  to  the  com- 
missioners "of  [hia]  attachment  and  to  pay 
no  money  to  Bullock  until  the  debt  secured 
by  said  attachment  waa  paid" ;  and  on  ttae 
day  of  receiving  the  execution,  June  21,  1905, 
or  very  soon  thereafter,  the  attorney  for 
Whlttemore  showed  the  execution  to  Swain, 
the  attorney  for  Bullock.  Swain  said  he  had 
no  money  belonging  to  Bullock,  and  referred 
him  to  the  commissioners.  Whereupon  Wtalt- 
temore's  attorney  gave  to  o&e  of  the  commis- 


sioners notice  of  the  execution.  The  com- 
missioner replied  that  he  would  call  the  at- 
tention of  his  colleagues  to  the  matter,  but 
that  they  "would  probably  pay  the  money 
into  court  for  their  own  protection" ;  which, 
in  accordance  with  a  decree  passed  as  above 
stated,  they  subsequently  did.  The  attorney 
who  made  these  demands  was  neither  a  sher- 
iff, deputy  sheriff,  or  constable.  On  August 
19,  1905,  the  execution  was  returned  Into' 
court  with  a  statement  indorsed  thereon, 
signed  by  Whittemore's  attorney,  that  the  ex- 
ecution never  bad  been  In  the  hands  of  an  of- 
ficer and  was  wholly  unsatisfied.  An  alios 
execution  was  taken  out  on  January  8,  1906, 
but  no  proceedings  were  had  thereon.  On 
February  8,  1906,  more  than  six  months  aft- 
er Judgment,  Whlttemore  filed  in  the  probate 
court  a  petition  reciting  the  proceedings  he 
had  taken  and  asking  that  his  Judgment  be 
satisfied  out  of  the  proceeds  of  the  land.  The 
petition  was  opposed  by  one  Morse,  a  second 
mortgagee,  and  by  the  trustee  in  bankruptcy 
of  Bullock. 

It  is  evident  that  Whlttemore  must  stand 
upon  bis  original  attachment;  and  the  pre- 
cise question  Is  whether  his  rights  of  an  at- 
taching creditor  have  been  preserved.  In 
case  there  had  been  no  sale  of  Bullock's  in- 
terest Whlttemore  could  have  levied  upon  It 
as  real  estate,  but  he  must  have  seized  It  on 
his  execution  within  thirty  days  after  Judg- 
ment. If  he  failed  to  do  that  his  lien  was 
gone.  It  is  urged  by  him  that  under  Rev. 
Laws,  c.  184,  §  30,  which  provides  that  in 
case  of  a 'partition  "a  person  having  a  mort- 
gage, attachment  or  other  lien  on  the  share  of 
a  part  owner  shall  be  concluded  by  the  Judg- 
ment, so  far  as  it  relates  to  the  partition  and 
the  assignment  of  the  shares;  but  bis  lien 
shall  remain  in  full  force  upon  the  part 
assigned  to  or  left  for  such  part  owner,"  the 
lien  continues  notwithstanding  the  partition, 
for  at  least  a  reasonable  time.  This  position 
is  utterly  untenable:  This  section  was  passed 
not  for  the  purpose  of  changing  the  nature  of 
the  Hen,  but  to  indicate  the  nature  of  the 
estate  upon  which  it  shall  be  chargeable.  Be- 
fore partition  it  Is  chargeable  upon  the  un- 
divided interest  of  the  judgment  debtor; 
after  partition  upon  his  Interest  in  severalty. 
It  has  no  bearing  whatever  upon  the  nature 
of  the  lien.  The  lien  of  an  attaching  creditor 
is  gone  unless  within  thirty  days  after  Judg- 
ment the  land  be  seized  on  execution;  and 
if  In  this  case  the  land  had  been  divided  in- 
stead of  sold,  the  lien  would  have  been  lost 
unless  the  part  of  the  land  held  in  severalty 
by  Bullock  had  been  thus  seized.  We  have 
then  the  simple  case  of  a  lien  upon  real  es- 
tate which  has  been  sold  by  order  of  court 
The  Judgment  creditor  cannot  levy  upon 
the  real  estate,  but  if  he  has  given  proper 
notice  of  his  claim  (where  notice  is  needed) 
to  those  who  hold  the  proceeds,  he  may  en- 
force hia  Hen  against  the  money  by  a  hill  la 
equity,  and  possibly  by  some  other  similar 
proceeding.    But  as  in  the  case  of  the  lien 
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on  tb.e  land  be  nHist  proceed  to  levy  witbln 
thirty  days  after  judgment,  bo  In  tbe  case 
of  a  Bale  of  tbe  land  he  mnst  within  the 
■ame  time  and  by  the  proper  proceedings,  in 
court  proceed  to  enforce  his  claim  against 
the  proceeds.  A  mere  notice  to  the  person 
holding  the  proceeds  that  the  debt  exists 
and  that  payment  la  demanded  is  not  enough. 
Rer.  Laws,  c.  167,  i  55 ;  Gardner  v.  Barnes, 
106  Mass.  505;  Hardy  t.  SafTord,  132  Masa 
832;  Wlggln  V.  Heywood,  118  Mass.  514; 
Judge  T.  Herbert,  124  Mass.  330;  Western 
Union  Telegraph  Co.  t.  Caldwell,  141  Mass. 
488,  6  N.  a  737. 

In  each  case  tbe  order  must  be 

Decree  affirmed. 

(lis  Mass.  66)    . 

DBVINB  T.  CLARK  et  al. 

(Supreme  Jadjcial  Court  of  Massachusetts. 

Middlesex.    Feb.  29,  1908.) 

1.  Mechanics'  Liens  —  Natttbb  —  Oitick  or 
Statekent. 

A  mechanic's  lien  arises  out  of  tbe  circum- 
stances under  which  tbe  work  is  done  and  the 
materials  are  fumisbed,  and  the  office  of  the 
statement  of  claim,  expressly  required  by  Rev. 
Laws,  c.  197,  f  6,  to  be  filed  in  the  registry  of 
deeds  by  the  lienor  within  80  days  after  be  ceas- 
ed to  labor  on  or  to  furnish  labor  or  materials 
for  tbe  structure,  so  far  as  it  respects  the  lien, 
is  not  to  create  it,  but  simply  to  preserve  it. 

2.  Same— Spatehent  aw  Ci^aim— Suffioiehcy 
— Effect  of  Defects. 

Pub.  St.  1882,  c.  191,  {  6,  as  amended  by 
St.  1892,  p.  168,  c.  191,  provides  that  the  per- 
•oa  daimlDe  a  mechanic's  lien  must  file  In  the 
registry  of  deeds,  within  30  days  after  he  ceases 
to  labor  on  or  furnish  labor  or  materials  for 
the  structure,  a  statement  of  bis  claim,  and  if 
a  lien  is  claimed  only  for  labor  performed  or 
famished  under  an  entire  contract,  which  in- 
cludes both  labor  and  materials  at  an  entire 
price,  the  number  of  days'  labor  furnished  and 
Its  value  must  be  stated,  but  that  no  statement 
shall  be  deemed  insufficient  solely  by  reason  of 
any  inaccuracy  in  stating  or  failine  to  state  the 
number  of  days'  labor  and  its  value,  provided 
there  was  no  intention  to  mislead,  and  the  par- 
ties entitled  to  notice  of  the  statement  were  not 
misled  thereby.  Beld,  that  the  statement  of 
daim  applies  to  the  lien  actuallj;  existing  when 
it  was  filed,  and  which  the  petitioner  seeks  aft- 
erwards to  enforce  by  court  proceedings,  and 
iC,  as  applied  to  such  lien  thus  being  enforced, 
it  contains  enough  to  preserve  the  lien,  it  is 
sufficient ;  and  hence  where  a  lienor,  acting  in 
good  faith,  claimed  a  lien  for  both  labor  and  ma- 
terials, when  in  fact  he  had  one  only  for  labor, 
and  did  not  state  therein  the  nnmber  of  days 
labor  and  its  value,  his  statement  was  never- 
theless sufficient,  where  there  was  no  intention 
to  mislead  thereby,  and  no  one  entitled  to  notice 

misled. 


Exceptions  from  Superior  Court,  Middlesex 
Oonnty:  Jabez  Fox,  Judge. 

Petition  to  enforce  a  mechanic's  lien  by  El- 
bridge  Devlne  against  Elton  Clark  and  oth- 
ers. Judgment  for  petitioner,  and  respond- 
ents except    Exceptions  overruled. 

George  H.  Mellen,  for  petitioner.  Van 
Courtlandt  Lawrence  and  James  H.  Dnfty, 
tar  respondents. 

HAMMOND,  J.  The  petition  as  amended 
■eeks  to  enforce  a  lien  for  labor  performed 


and  fumlabed  in  the  erection  of  a  building; 
and  the  question  In  substance  is  whether  the 
statement  filed  in  the  registry  of  deeds  was 
sufficient  under  the  proTlslons  of  Rev.  Laws, 
a  197,  8  6. 

It  is  to  be  premised  that  a  lien  for  labor 
and  mato-lalB  la  not  created  by  this  state- 
ment The  lien  arises  out  of  the  circum- 
stances under  which  the  work  is  done  and 
tbe  materials  are  furnished,  and  it  continues 
for  29  days  at  least  after  the  lienor  stops 
upon  the  job,  without  the  filing  of  any  state- 
ment whatever.  The  office  of  tbe  statement, 
so  far  as  respects  the  lien,  is  not  to  create 
it,  but  simply  to  preserve  it 

Prior  to  St  1872,  p.  248,  c.  818,  under  an 
entire  contract  to  furnish  both  labor  and 
materials  upon  real  estate,  to  be  paid  for  at 
an  entire  price,  no  Hen  attached  for  the  labor 
unless  there  was  one  for  tbe  materials.  Mor- 
rison V.  Mlnot  6  Allen,  412.  That  statute 
provided,  however,  tliat  under  such  an  entire 
contract  a  lien  for  labor  could  attach  and 
could  be  enforced,  provided  "It  can  be  dis- 
tinctly shown  what  such  labor  is  worth" ;  but 
no  such  Hen  should  be  "enforced  for  a  sum 
greater  than  tbe  price  agreed  upon  for  the 
entire  contract"  And  It  was  further  provid- 
ed that  the  statement  required  by  Gen.  St 
1860,  c.  150,  t  5,  should  set  forth  in  addition 
to  Its  "present  provisions,  the  entire  price  for 
the  entire  contract,  the  number  of  days  of 
labor  performed  or  furnished  and  the  value 
of  the  same."  St  1872,  p.  248,  c.  818,  ii  1,  2. 
Up  to  that  time  Gen.  St  1860,  c.  160,  8  5,  re- 
quired the  statement  to  contain  "a  Just  and 
true  account  of  the  amount  due  [the  lienor] 
with  all  just  credits  given,  together  with  a 
description  of  the  property  Intended  to  be 
covered  by  the  Hen  sufficiently  accurate  for 
Identification  with  the  name  of  the  owner  of 
the  property  if  known.';  After  St  1872.  p. 
248,  c  818,  it  was  adjudged  that  a  failure  to 
comply  with  these  added  requirements  was 
fatal  to  the  lienor  whose  Hen  was  for  labor 
under  an  entire  contract  for  labor  and  mate- 
rials for  an  entire  price.  Elllnwood  v.  Wor- 
cester, 154  Mass.  590,  28  N.  E.  1053,  and  cases 
cited.  The  provisions  of  Gen.  St  1860,  c.  150, 
8  5,  and  St  1872,  p.  248,  c.  818,  were  re- 
enacted  In  Pub.  St.  1882,  c  191,  8  6,  and  thus 
the  section  stood  until  amended  by  St.  1802. 
p.  168,  c.  191.  This  amendment  consisted  In 
adding  to' the  section  the  following  words: 
"But  no  statement  required  by  this  section 
shall  be  deemed  to  be  invalid  or  insufficient 
solely  by  reason  of  any  Inaccuracy  In  stating 
or  falling  to  state  the  contract  price,  the  num- 
ber of  days'  labor  performed  or  furnished, 
and  the  value  of  the  same;  provided  it  Is 
shown  that  there  was  no  Intention  to  mis- 
lead, and  that  the  parties  entitled  to  notice 
of  the  statement  were  not  in  fact  misled 
thereby." 

The  statement  in  this  case  does  not  purport 
upon  its  face  to  claim  a  Hen  for  labor  alone; 
and  it  is  urged  by  tbe  respondent  that  al- 
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though  the  petition  may  be  amended  (as  in 
this  case  it  has  been)  so  as  to  cover  a  claim 
for  labor  alone,  yet  that  the  statement  can- 
not be  amended  (Pollack  v.  Morrison,  176 
Mass.  S3,  57  N.  E.  32G) ;  and  hence  the  peti- 
tioner must  stand  as  a  person  attempting  to 
enforce  a  lien  for  labor  and  materials,  and 
not  for  labor  alone. 

We  cannot  take  this  rlew.  The  language 
of  Pub.  St.  1882,  c.  191,  §  6,  as  amended,  ex- 
pressly applies  to  any  statement  "required 
by  this  section" ;  and  the  section  provides  for 
a  statement  in  a  case  of  a  Hen  for  labor  and 
materials  as  virell  as  for  labor  in  a  case  like 
the  present.  As  stated  above  the  lien  Is  not 
created  by  the  statement,  but  Is  simply  pre- 
served by  it ;  and  we  think  that  the  statement 
must  be  held  to  apply  to  the  lien  actually 
existing  when  It  was  filed,  and  which  the  pe- 
titioner seeks  afterwards  to  enforce  by  pro- 
ceedings In  court.  If,  as  applied  to  the  lien 
as  thus  existing  and  as  thus  being  enforced, 
it  contains  enough  to  preserve  the  lien,  then, 
it  Is  sufficient  In  law,  otherwise  It  is  not- 
And  that  is  so,  even  if  the  lienor,  acting  In 
good  faith,  claims  a  lien  for  both  labor  and 
materials  when  in  fact  he  has  one  only  for 
labor. 

In  the  present  case  the  only  defect  of  which 
the  respondent  complains  is  an  entire  al>8ence 
of  any  statement  of  the  nnmber  of  days  of 
labor  and  the  valne  of  the  same.  But  ft  is 
provided  that  the  statement  shall  not  thereby 
be  insufflcient  provided  there  has  been  no 
Intention  to  mislead  and  no  one  of  the  par- 
ties entitled  to  notice  has  been  in  fact  misled. 
On  this  issue  the  auditor  found  for  the  peti- 
tioner, and  it  is  to  be  assumed  that  the  court 
agreed  with  the  auditor.  Shortly  stated,  the 
statement  was  sufficient  under  the  circum- 
stances to  preserve  the  only  lien  the  petition- 
er bad  and  attempted  in  court  to  enforce. 
Its  defects  were  cured  by  the  findings  as  to 
the  question  of  misleading. 

Exceptions  overruled. 

(1»8  Mass.   US) 

«I/)N  V.  VIGER. 

(Supreme  Judicial  Court  of  Massachusetts. 

Berkshire.     Feb.  29,  1908.) 

1.  Appkat.  —  Review  —  Findings  —  Conclu- 
siveness. 

A  finding  on  a  preliminanr  question  wheth- 
er plaintiff  wrote  letters  offered  In  evidence 
afCBinst  her  will  not  lie  disturbed  on  appeal, 
where  the  evidence  was  conflicting. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3983-3089.] 

2.  Evidence  — LiETTEBS  — Exclusion  — Iden- 
tity OF  Wbitkb. 

Letters  offered  in  evidence  against  plaintiff 
as  having  been  written  by  her  were  properly  ex- 
cluded on  the  court  finding  that  she  did  not 
write  them. 

Exceptions  from  Superior  Court,  Berkshire 
County;   Wm.  F.  Dana,  Judge. 

Action  by  Emma  Pilon  against  Alfred  E. 
Vlger.  From  a  verdict  for  plaintUT,  defend- 
ant brings  exceptions.    Exceptions  overruled. 


IT.  6.  Church  and  M.  B.  Warner,  for  plain- 
tiff. Whipple,  Sears  &  Ogden  and  Uenry 
Herrlck  Bond,  for  defendant 

HAMMOND,  J.  This  was  an  action  to  re- 
cover damages  for  breach  of  promise  of  mar- 
riage. The  defendant  denied  the  engagement 
and  affirmed  that  if  there  ever  was  an  engage- 
ment be  was  released  therefrom  by  the  con- 
duct of  the  plaintiff.  During  the  trial  the 
defendant  produced  and  offered  in  evidence 
three  anonymous  letters  which  he  contended 
had  been  written  by  the  plaintiff ;  and  in  re- 
sponse to  a  question  propounded  to  him  by 
the  court  at  the  plaintiff's  request,  said  that 
he  offered  them  first  on  the  question  of  dam- 
ages and  second  on  the  credibility  of  the 
plaintiff.  The  letters  are  before  us,  and  it  Is 
difllcult  to  see  their  materiality  upon  either  of 
these  questions. 

But  we  do  not  find  it  necessary  to  decide 
that  question  because  even  if  they  do  have 
a  remote  bearing  there  appears  to  be  no  error 
In  their  exclusion.  Upon  the  offering  of  the 
letters  there  was  a  preliminary  question  be- 
fore the  court  and  that  was  whether  the 
plaintiff  wrote  them.  Upon  that  question  the 
evidence  was  confilcting,  the  plaintiff  denying 
that  she  ever  wrote  them  or  authorized  them 
to  be  written,  or  that  she  knew  anything  about 
them ;  while  on  the  other  hand  a  handwriting 
expert  testified  that  she  did  write  them.  Up- 
on this  preliminary  question  the  evidence  war- 
ranted a  finding  either  way.  The  Judge  hav- 
ing rejected  the  evidence.  It  is  to  be  assumed 
ttiat  his  finding  upon  this  preliminary  ques- 
tion was  that  the  plaintiff  did  not  write  tlie 
letters;  and  that  finding  we  cannot  disturb. 
Upon  such  a  finding  the  court  properly  ex- 
cluded the  letters.  The  rules  of  law  applica- 
able  to  such  a  situation  have  been  so  fully  dis- 
cussed in  the  recent  cases  of  Commonwealth 
V.  Reagan,  175  Mass.  335,  56  N.  E.  577,  78  Am. 
St.  Rep.  M)B.  and  Commonwealth  v.  Tucker, 
189  Mass.  457,  473,  474,  76  N.  E.  127,  7  L.  R. 
A.  (N.  S.)  1056,  that  we  need  only  to  refer  to 
those  eases  and  the  authorities  therein  respec^ 
lively  cited. 

Exceptions  overruled. 


(198   Maw.   257) 
BIRCH  V.  ATHOL  &  O.  ST.  RT.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    April  2,  1908.) 

Btbeet  Railroads— Collisions  —  Conteibu- 

TOBY  Negligence. 

One  driving  an  automobile  backward  In  the 
principal  street  of  a  town  onto  an  electric  rail- 
way track  collided  with  a  car.  He  expected  a 
car  to  pass  about  that  time.  After  starting 
backing  he  did  not  look  where  the  car  was, 
though  there  was  nothing  to  obstruct  his  view 
to  the  rear.  The  car,  before  colliding  with  the 
automobile,  stopped  to  take  on  passengers. 
Held,  that  be  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  though  tie  looked 
when  starting  backward  and  the  car  was  not  then 
in  sight 

TEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  {{  210-216.] 
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Exceptions  from  Superior  Conrt,  ■Worcester 
County;    William  Gushing  Walt,  Judge. 

Action  by  Sylvanua  J.  Birch  against  Athol 
&  Orange  Street  Railway  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  exceptions.     ESxceptions  sustained. 

Joseph  P.  Carney  and  Owen  A.  Hoban,  for 
plaintiff.  John  R.  Thayer  and  Henry  H. 
Thayer,  for  defendant 

SHELDON,  J.  If  we  assume  that  upon  the 
evidence  in  this  case  the  jury  were  warranted 
in  finding  negligence  on  the  part  of  the  de- 
fendant's motorman,  we  are  yet  of  opinion 
that  a  verdict  ought  to  have  been  ordered  for 
the  defendant  on  the  ground  that  the  plain- 
tlfTs  own  negligence  contributed  to  the  hap- 
pening of  the  collision  of  which  he  complains. 

The  Jury  might  to  be  sure  have  found  that 
it  was  reasonably  necessary  for  him,  in  order 
to  tnm  his  automobile  around,  to  back  it  up- 
on the  defendant's  tracks;  and  he  testified 
that  t>efore  doing  this  he  lo<Aed  up  the  street 
to  the  rear  to  see  If  there  was  anything  in 
the  way,  and  saw  nothing.  But  it  was  undis- 
puted that  the  distance  from  the  place  where 
his  automobile  was  standing  to  the  electric 
car  station  in  the  square  was  a  little  over  one 
hundred  feet ;  there  was  nothing  to  obstruct 
hia  view  to  the  rear,  either  wb»i  he  started 
his  antomoblle  back  or  while  It  was  back- 
ing; and  the  electric  car  stopped  at  the 
square  as  usual  to  take  on  passengers.  He 
expected  an  electric  car  to  pass  there  at  about 
that  time;  and  after  starting  backward  he 
did  not  look  around  to  see  where  the  car  was. 
He  had  no  lights  on  bis  automobile,  although 
It  was  dusk.  The  car  must  have  been  in  plain 
sight  when  he  began  to  back  bis  automobile 
in  a  semicircular  path  towards  and  upon  the 
defendant's  tracks;  and  it  is  impossible  to 
avoid  the  conclusion  that  with  any  care  in 
looking  he  must  have  seen  the  car.  As  was 
said  in  Fitzgerald  v.  Boston  Elevated  St.  Ry., 
194  Mass.  242,  80  N.  E.  224,  if  he  looked  and 
did  not  see  the  car,  "he  must  have  looked 
carelefisly  and  is  In  no  better  position  than 
if  he  had  not  looked  at  all."  The  case  Is  not 
like  Le  Baron  v.  pid  Colony  St  By.  (Nor- 
folk. Feb.  29,  1908)  83  N.  E.  674,  in  which  It 
was  merely  difficult  but  not  impossible  to 
see  how  the  plaintiff  could  have  looked  and 
listened  and  yet  have  failed  to  see  the  car; 
and  the  rule  of  that  case  is  not  applicable. 

Nor,  even  If  it  appeared  that  the  plaintiff 
had  lo(Aed  carefully  and  that  the  defendant's 
car  had  not  then  been  In  sight,  but  had  come 
up  later,  could  it  be  said  to  have  been  proper 
care  for  the  plaintiff  to  run  his  automobile 
badcward,  in  the  main  street  and  square  of 
80  large  a  town  as  Orange,  upon  an  electric 
car  track,  without  looking  after  he  had  start- 
ed, especially  when  he  expected  a  car  to  come. 
This  was  certainly  as  negligent  as  the  conduct 
of  a  foot  traveler,  or  of  the  driver  of  an  ordi- 
nary wagon,  who,  without  carefully  looking, 
goes  in  front  of  an  electric  car  upon  a  crowd- 


ed street.  Stackpole  v.  Boston  Elevated  By., 
193  Mass.  562,  79  N.  E.  740;  Blackwell  v. 
Old  Colony  St  By.,  198  Mass.  222,  79  N.  E. 
835;  Bartlett  v.  Worcester  Cons.  St  Ry., 
180  Mass.  360,  75  N.  B.  706 ;  Saltman  v.  Bos- 
ton Elevated  By.,  187  Mass.  243,  72  N.  E.  950; 
Seele  v.  Boston  &  Northern  St  By.,  187  Mass. 
248,  72  N.  E.  971;  Dunn  v.  Old  Colony  St 
By.,  186  Mass.  316,  71  N.  B.  557;  Hurley  v. 
West  End  St  Ry.,  180  Mass.  370,  62  N.  E. 
268.  In  all  these  cases  the  plaintiff  was  ei- 
ther going  in  the  same  direction  as  the  car, 
or  directly  crossing  the  tradts;  and  yet  a 
verdict  was  directed  for  the  defendant  That 
this  plaintiff  was  backing  upon  the  tracks 
only  makes  the  case  stronger  against  him. 
Exceptions  sustained. 

(198   Mas!<.   126) 

KORSBIAN  V.   RICE,   BARTON   &   TALES 

MACHINE  &  IRON  CO. 

(Supreme  Judicial  C!ourt  of  Massachusetts. 

Worcester.    March  2,  1008.) 

Masteb  and  Sebvant— Injubies  to  Sebvant 

—Duty  to  Instbttct. 

A  servant,  while  at  work  at  a  crane,  was 
Injured  by  his  hand  being  caught  in  certain 
gearing.  He  wag  a  man  of  mature  age,  and 
had  been  in  defendant's  employ  nearly  three 
months,  and  had  frequently  worked  at  the  crane. 
The  machine  was  simple,  and  the  action  of 
plaintiff  at  the  time  of  the  accident  showed  that 
he  understood  perfectlj[  bow  to  manage  it.  The 
wheels  and  cogs  were  in  full  sight.  Held,  that 
defendant  had  a  right  to  assume  that  such  a 
man  needod  no  further  instruction  about  the 
dangers  of  such  machinery. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  K  308-810,  313.] 

Exceptions  from  Superior  Court,  Worcester 
County;   Francis  A.  Gaskill,  Judge. 

Action  by  Alfred  Korsman  against  the 
Rice,  Barton  &  Fales  Machine  ft  Iron  Com- 
pany. From  a  judgment  for  defendant  plain- 
tiff excepts.    Exceptions  overruled. 

Marvin  M.  Taylor,  for  plaintiff.  Dickson 
ft  Knowles,  for  defendant. 

HAMMOND,  J.  WhUe  the  plaintiff  was  at 
work  about  a  hoisting  crane,  bis  hand  was 
caught  in  certain  gearing  and  injured.  The 
grounds  upon  which  this  action  is  based  are 
that  the  crane  aild  tools  were  defective,  that 
there  was  negligence  on  the  part  of  the  de- 
fendant's superintendent  or  the  person  act- 
ing as  such  in  his  absence,  and  nepligence  on 
the  part  of  the  defendant  in  failing  to  in- 
struct properly  the  plaintiff.  At  the  close  of 
the  evidence  the  court  ordered  a  verdict  for 
the  defendant 

We  have  read  the  evidence  carefully.  It 
Is  unnecessary  to  recite  It  in  detail.  The 
plaintiff  was  a  mnn  of  mattire  age  and  had 
been  In  the  defendant's  employ  nearly  three 
months  at  the  time  of  the  accident  It  was 
the  custom  for  the  men  to  work  at  the  crane 
for  the  purpose  of  moving  heavy  pieces  of 
machinery  about  the  yard,  and  the  plaintiff 
bad  frequently  done  so,  although  he  testified 
that  generally  he  assisted  at  the  end  of  the 
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lK>om  and  not  at  the  foot  of  the  derridc 
where  the  gearing  was.  He  admitted  how- 
ever that  once  or  twice  be  bad  used  the 
bnudle  at  the  foot,  by  the  turning  of  which 
the  hoisting  gearing  was  moved,  although  he 
said  It  was  only  to  raise  or  lower  small 
pieces.  The  machine  was  simple,  and  the 
action  of  the  plaintiff  at  the  time  of  the  ac- 
cident shows  that  be  understood  perfectly 
how  to  manage  it  The  wheels  and  the  cogs 
were  in  full  sight  and  the  defendant  had  the 
riglit  to  assume  that  such  a  man  needed  no 
further  instructions  about  the  dangers  of 
such  a  machine.  There  is  no  evidence  of  the 
negligence  of  the  superintendent;  and  the 
machinery  does  not  appear  to  bave  been  de- 
fective In  any  respect  which  contributed  to 
the  accident  The  real  cause  of  the  catching 
of  the  plaintiff's  hand  Is  mere  matter  of  con- 
jecture. 
Exceptions  oTcrmled. 


(198  Mass.   tl8) 

OILMAN  ▼.  GARY  et  aL 

(Supreme  Judicial  Court  of  Massachnsetti. 
Hampden.    April  3,  190a) 

1.  Tendkb— Waiveb. 

It  Is  sufficient  excuse  for  failure  to  make 
tender  according  to  an  agreement  that  before 
expiration  of  the  time  therefor  the  other  party 
withdraws  his  offer  and  unqualifiedly  refuses  to 
accept. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Tender,  «  47.] 

2.  AccoBD   AND   Satisfaction  —  ConsiDEBA- 
t:on. 

A  debt  being  certain  and  undisputed,  and 
liability  therefor  not  questioned,  an  agreement 
to  accept  part  of  it  in  satisfaction  of  the  whole 
is  invalid,  for  want  of  consideration,  unless 
made  under  seal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Accord  and  Satisfaction,  St  61,  66.] 

Appeal  from  Siqierior  Court,  Hampden 
County. 

Suit  by  E<dward  R.  Oilman  against  Isaac  H. 
Gary  and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

C.  H.  Beckwith  and  0.  Q.  Gardner,  for  ap- 
pellant Jas.  B.  Carroll  and  Clinton  £.  Bell, 
for  appellees. 

BRALEY,  J.  The  company  being  Indebted 
to  the  defendant  Gary,  upon  a  promissory 
note,  on  February  6,  1906,  he  brought  suit, 
and  attached  its  property,  and  shortly  after, 
the  attachment  was  dissolved  by  a  bond  on 
which  the  plaintiff  became  one  of  the  sure- 
ties. But  before  dissolution,  counsel  for  the 
company,  who  in  malting  the  offer  acted  only 
for  the  present  plaintiff,  had  Informed  the 
attorney  for  Gary,  that  as  the  corporatiCHt 
was  insolvent  the  attachment  would  not  be 
allowed  to  ripen  into  a  Hen  In  bankruptcy, 
and  Inquired  upon  what  basis  a  compromise 


could  be  effected.  To  this  Inquiry,  the  at- 
torney, who  Inferred  the  proposition  easte 
from  the  company,  offered  to  accept  a  smal- 
ler sum,  with  costs,  in  settlement  This  of- 
fer, however,  having  been  refused,  It  was  not 
until  June  6,  1907,  the  day  before  maturity, 
that  negotiations  were  renewed,  and  Oilman 
then  agreed  to  pay  the  amount.  Including 
costs.  A  mistake  having  been  made  by  coun- 
sel for  Oilman  as  to  the  costs,  a  cbeck  for 
the  entire  sum  to  be  paid  In  settlement  was 
not  delivered  before  the  offer  for  some  un- 
disclosed reason  was  withdrawn.  ,  The  case 
has  since  been  tried,  witb  a  finding  for  the 
plaintiff,  upon  which  judgment  has  beem  en- 
tered, the  costs  taxed,  and  the  execution  is- 
sued. The  bill  asks  for  equitable  relief,  be- 
cause upon  acceptance  the  agreement  became 
binding,  and  should  be  enforced  by  a  decree 
for  specific  performance.  It  Is  claimed  by 
the  defendant  that  the  tender  was  tnBuffi- 
dent  But  the  plaintiff  had  the  entire  day 
of  June  7th  in  which  to  avail  himself  of 
the  offer.  If  because  of  the  mistake  as  to 
costs  the  check  was  Insufficient,  yet  t^  the 
withdrawal  of  the  offer,  before  the  time  had 
expired  in  which  a  farther  tender  could 
have  t)een  legally  made,  the  plaintiff  was  not 
called  upon  to  present  another  check  for  the 
right  amount  which  counsel  for  Gary  had 
said  he  would  not  receive.  Under  the  cir- 
cumstances the  unqualified  refusal  to  accept 
before  a  legal  tender  bad  been  made,  furnish- 
ed a  sufficient  excuse  for  a  failure  again  to 
tender  a  check  according  to  the  terms  of  the 
agreement.  Tasker  v.  Bartiett  6  Gush.  369, 
363 ;  Williams  v.  Patrick,  177  Mass.  IW,  162, 
58  N.  E.  583.  But  if  the  tender  Is  treated  as 
sufficient,  unless  the  compromise  Is  supported 
by  an  Independent  consideration,  the  suit 
cannot  be  maintained.  It  is  immaterial  in 
the  decision  of  this  question,  whether  the 
original  claim  Is  treated  as  having  been 
merged  in  the  judgment  or  as  still  outstand- 
ing. In  either  view,  the  debt  was  certain, 
and  undisputed,  as  neither  the  corporation, 
nor  the  surety  questioned  Its  liability  for 
either  the  face  of  the  note,  or  the  amount  of 
the  judgment.  The  case  then  falls  within 
the  settled  rule  which  obtains  In  this  juris- 
diction, that  an  agreement  by  the  creditor  to 
accept  from  his  debtor  a  part  of  an  undis- 
puted debt  liability,  or  claim  In  payment  or 
satisfaction  of  the  whole,  is  invalid  *or  want 
of  consideration,  unless  effected  by  an  In- 
strument under  seal.  Specialty  Olass  Ho.  v. 
Daley,  172  Mass.  460,  461,  52  N.  E.  633,  and 
cases  cited. 

No  binding  settlement  having  been  shown, 
there  is  no  occasion  to  consider  whether  an 
attorney  at  law.  without  special  authority. 
can  compromise  his  client's  case  under  a 
general  retainer.  See  Brewer  v.  Casey,  186 
Mass. ,  82  N.  E.  45. 

Decree  affirmed. 
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(198  Han.  SU) 

OOLBT  et  al.  t.  COLUMBIA  LOAN  CO.  et  •!. 

(Snpreme  Jadldal  Court  of  Massachosetts. 
Suffolk.    April  8.  1908.) 

1.  CnATTEi,  MoBTOAQES— Requisites— Statc- 
TOBT  Pbovisions. 

Rev.  lAws  1902,  c.  102.  i  61,  relatine  to 
■mall  chattel  loans,  provides  that  a  loan  of  less 
than  $1,000  shall  be  discharged  upon  payment 
or  tender  by  the  debtor  of  the  sum  borrowed  and 
interest  at  the  rate  of  18  per  cent,  per  annum, 
etc.  Section  52  relates  to  the  discharxe  of  the 
mortgage.  Section  53  provides  that,  where  se- 
curity is  given  by  mortKaging  household  furni- 
ture, the  mortgage  shall  be  invalid  unless  (t 
sets  forth  the  actual  transaction  with  substan- 
tial accuracy,  such  as  the  amount  of  the  loan, 
terms,  etc  Section  54  provides  the  requisites 
of  a  notice  to  foreclose.  Section  55  provides  a 
penalty  for  refusal  to  discharge  the  mortgage. 
aeld,  that  the  provisions  do  not  constitute  a 
pen>onaI  exemption,  but  are  a  part  of  a  general 
legislative  policy  for  the  uniform  protection  of 
borrowen  of  small  amounts  on  chattel  security, 
and  the  prohibition,  not  being  within  the  mort- 
gagor's control,  remains  in  force  notwithstand- 
ing  there  is  a  community  of  title  to  the  prop- 
erty. 

2.  Same— "HooBEHOLD  Fitrnitube," 

Plaintiff,  who  bad  previously  kept  a  reatau- 
nnt  at  the  home  occupied  by  himself  and  wife 
and  rented  to  lodgers  rooms  fitted  with  common 
household  furniture,  formed  a  partnership,  and 
the  firm  continued  the  business.  All  of  the 
romns  In  the  bouse,  if  required,  were  available 
for  the  accommodation  of  guests  or  lodgers. 
Beld,  that  the  furniture,  having  become  partner- 
ship property  for  use  in  running  a  bote],  ceased 
to  be  "honsichold  furniture,"  within  Itev.  Lbwr 
1902,  c.  102,  {5-3,  providing  that  a  mortgage  of 
household  furniture  on  which  interest  is  charged 
at  the  rate  of  18  per  cent,  or  more  per  annum 
made  to  socnre  a  loan  of  less  than  $1,000  shall 
not  be  valid  unless  it  states  with  substantial  ac- 
curacy the  amount  of  the  loan,  terms,  etc :  and 
hence  a  mortgage  of  such  property  is  valid,  even 
If  it  fails  to  set  out  the  actual  transaction  with 
tubstantial  accuracy. 

fEd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3361-33C5;  vol.. 8,  p. 
7680.1 

Appeal  from  Snperlor  Conrt,  SoCTolk 
Oonnty. 

BUI  by  Benjamin  F.  Colby  and  others 
against  the  Columbia  Loan  Company  nnd 
others  (as  amended),  to  set  aside  a  mortgnge 
as  In  violation  of  statute.  Decree  of  dismis- 
sal, and  tbe  named  plaintiff  appeals  Af- 
firmed. 

Edward  F.  Brady,  for  appellant  A.  K. 
Cohen,  for  appellees. 


BRALEY.  J,  It  Is  the  object  of  Rev. 
Laws  1902.  c.  102,  g!  51-55,  whatever  paper 
form  the  transaction  may  assume,  to  protect 
borrowers  of  money,  where  the  amount  Is 
less  than  $1,000,  from  tbe  payment  in  any 
event  of  Interest  In  e.^cess  of  18  per  cent. 
Bnt  if  security  is  given  by  the  mortgaging 
of  bonsebold  furniture,  section  53  declares 
that  tbe  mortgage  shall  be  invalid  unless  it 
Mta  forth  tbe  actual  transaction  witli  sub- 


stantial accuracy.  If  there  is  more  than  one 
owner,  no  distinction  as  to  the  nature  of  the 
title  of  the  mortgagors  is  recognized  In  the 
statute,  which  may  be  either  Joint  or  several. 
This  provision  is  not  in  the  nature  of  an  ex- 
emption similar  to  that  created  by  Rev.  Laws 
1902,  c.  167,  {  38,  and  chapter  177,  |  34.  for . 
the  benefit  of  houaebclders  and  mechnutcs  In 
the  attachment  of  personal  property,  and 
where  in  tbe  construction  of  the  statutes,  of 
which  these  provisions  are  re-enactments,  it 
has  been  beld  that  tbe  privilege,  being  per- 
sonal to  tbe  debtor,  is  lost  if  he  clionses  to 
make  the  tlUe  Joint  Pond  v.  Kimball.  101 
Mass.  105.  But  it  Is  port  of  a  general  legis- 
lative policy  for  the  uniform  protection  of 
the  class  of  borrowers  described,  and  the 
prohibition,  not  being  within  the  control  of 
the  mortgagor,  remains  in  force  apart  from 
any  community  of  title.  If  the  property  mort- 
gaged falls  within  the  description  named  In 
the  statute.  Washington  Nat.  Bank  v.  Wil- 
liams, 188  Mass.  103,  107,  74  N.  B.  470,  and 
cases  cited.  The  facts  upon  which,  as  stat- 
ed by  him  In  a  condensed  form,  the  presiding 
Judge  ruled  that  tbe  bill  should  be  dismissed 
are  substantially  undisputed.  The  plaintiff 
Colby,  who  previously  had  kept  at  the  home 
occupied  by  himself  and  wife  a  restaurant 
where  meals  were  served,  and  rented  rooms 
fitted  with  common  household  furniture  to 
lodgers,  formed  a  copartnership  with  the 
plaintiff  Grifilth.  and  the  firm  continued  the 
business.  If  there  had  been  no  transfer,  un- 
der the  decision  of  Glidden  v.  Nnson,  180 
Mass.  140,  71  N.  R  304,  the  furniture  In  tbe 
living  rooms  of  tbe  family  were  within  the 
statute.  But  having  become  partnership 
property,  its  character  is  to  be  determined  by 
the  nature  of  the  use  to  which  it  was  sub- 
sequently put  rather  than  by  the  mere  qual- 
ity of  the  title.  Day  v.  Lawrence,  107  Mnss. 
871,  373,  45  N,  B.  751.  It  was  contemplated 
after  Joint  ownership,  that  the  premises 
should  be  used  in  their  business  of  keeping 
a  hotel,  and  having  been  occupied  for  this 
purpose,  the  distinctive  borne  of  the  family 
of  Colby  as  It  had  before  existed  was  ne<-e8- 
■arlly  surrendered,  for  upon  tbe  evidence 
and  tbe  finding  it  Is  plain,  that  If  re<]ulred, 
aome  or  all  of  their  rooms  would  have  been 
relinquished  for  tbe  accommodation  of  guests 
or  lodgers.  If  the  rooms  were  their  dwelling 
to  which  they  otherwise  might  have  retained 
the  right  of  exclusive  possession,  yut  the 
plaintiffs  maintained  a  hotel,  and  the  furni- 
ture In  them  became  a  part  of  tbe  partner- 
ship property.  By  tbe  change,  the  continued 
use  of  tbe  furniture  ceased  to  be  for  houKe- 
bold  and  residential  purposes,  and  the  mort- 
gage even  if  it  failed  to  set  out  the  actual 
terms  or  amount  of  the  loan,  not  being  with- 
in the  statute,  was  valid. 
Decree  affirmed. 
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LANDRIGAN  T.   TATI/OR-GOODWIN   CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Essex.    Feb.  29.  1908.) 

1.  Masteb  and  Servant  —  Nequoenob  or 
Feulow  Servant— Evidkncb. 

Evidence  considered,  and  held  to  justify  a 
'finding  that  an  injury  to  an  employ^  occurred 
without  negligence  on  the  part  of  a  fellow  serv- 
ant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §S  978-080.1 

2.  Same— Sake  Place  to  Work— Negugencb 
OF  Master. 

A  fellow  servant  of  plaintiff  was  wheeling 
a  barrow  of  coal  downgrade  along  a  runway, 
when  the  right  wheel  became  deflected  by  a  worn 
place  in  the  plank,  and  swerved  over  the  left  side 
of  the  runway,  and  fell  on  plaintiff.  The  worn 
place  was  about  eight  or  ten  inches  long,  one  to 
one  and  one-fourth  inches  wide,  and  one-fourth 
to  one-half  an  inch  in  depth  in  its  deepest  part. 
The  runway  was  a  number  of  feet  in  length, 
over  seven  feet  wide.  The  barrow  weighed 
about  450  pounds  and  carried  from  1.000  to 
1.100  pounds  of  coal.  Held,  that  the  failure  of 
defendant  to  anticipate  the  possibility  of  a  de- 
flection from  such  a  cause  and  to  take  care  to 
prevent  it  could  not  be  regarded  as  negligence. 

Excn>tloii8  from  Superior  Cotirt,  Essex 
County;   Edgar  3.  Sherman,  Judge. 

Action  by  Joseph  H.  Landrlgan  against  the 
Taylor-Goodwin  Company.  •There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  ex- 
ceptlons.     Exceptions  sustained. 

The  following  Is  defendant's  bill  of  ex- 
ceptions: 

"This  Is  an  action  of  tort,  brongbt  by  the 
plaintiff  to  recover  damages  for  personal  in- 
juries. Tbe  plaintiff  entered  tlie  employ  of 
the  defendant  September  17,  19M,  and  on  No- 
vember 16,  1904,  was  shoveling  coal  into  a 
wagon  In  the  coal  shed  of  tbe  defendant  in  Its 
yard  in  Haverhill,  when  a  barrow  fell  from 
the  runway  which  ran  over  tbe  place  where 
he  was  at  work  and  caused  the  injuries  com- 
plained of.  The  plan  of  the  coal  shed,  tbe 
photographs  and  the  planks  used  as  exhibits 
at  the  trial  may  be  referred  to  and  made  use 
of  at  the  argument  of  these  exceptions  before 
the  Supreme  Court.  The  pleadings  may  l>e 
referred  to  as  part  of  this  bill  of  exceptions, 
and  due  notice  under  the  provisions  of  tlie 
employer's  liability  act  is  admitted. 

"Tbe  coal  shed  was  a  building  174  feet  long, 
divided  into  nine  pens  or  bins,  and  running 
east  and  west  over  these  bins  were  three  run- 
ways at  right  angles.  These  runways  were  on 
tbe  average  18  or  20  feet  above  tbe  grotmd. 
.The  coal  sbed  was  bounded  on  the  south  by 
a  railroad,  and  on  the  north  by  the  Merrlmac 
river.  On  the  river  end  there  was  an  appa- 
ratus for  hoisting  coal  from  the  barges  to  the 
landing  stage,  where  It  was  emptied  Into  bar- 
rows, thai  wheeled  along  the  runways  and 
then  emptied  into  the  desired  bins.  The  pens 
were  numbered  from  1  to  9,  beginning  at  the 
southerly  end. 

"The  westerly  runway  was  substantially 
level  from  the  landing  stage  over  bins  Nos. 
9,  8,  7  and  &  OVer  bin  No.  5  there  was  a  drop 
In  tbe  runway  of  12%  Inches  In  20  feet,  from 


north  to  south.  In  tbe  same  direction  there 
was  a  rise  of  3  Inches  across  bin  No.  4,  and 
from  bin  No.  4  to  the  southern  end  the  run- 
way was  substantially  level.  This  variation 
In  grade  was  due  to  the  fact  that,  while  the 
original  construction  of  the  shed  Included  only 
the  first  four  bins,  later  an  addition  was  built. 
Including  the  bins  numbered  5  and  9,  and  this  - 
change  in  grade  came  at  tbe  Joining  oi  the 
old  and  tbe  new  runway.  The  older  part  of 
the  shed  bad  been  built  about  30  years  and 
the  newer  part  about  20,  and  the  grade  had 
been  tbe  same  as  it  was  at  the  time  of  the 
accident  for  the  20  years. 

"Along  the  edge  of  the  runway  were  2x4- 
Inch  scantlings,  called  'trigs'  or  'guards.*  The 
runway  from  bin  No.  9  to  No.  6  was  7  feet 
10  inches  wide,  running  7  feet  2  inches  in  the 
clear  between  the  scantlings.  From  bin  5  the 
runway  widened  out  to  9  feet  10  inches  in  tbe 
clear,  and  about  the  middle  of  bin  4  it  nar- 
rowed to  about  7  feet  5  Inches  in  tbe  clear. 
On  the  dividing  line  between  bins  5  and  4 
there  was  a  5x5-inch  post,  which  extended 
into  the  runway  1  foot  8  inches.  The  runway 
consisted  of  6x8-inch  stringers  running  across 
the  bins,  on  top  of  which  were  laid  4x5-iaeh 
cross-ties,  and  the  flooring  was  of  2-Inch 
spruce  planks  laid  lengthwise  of  tbe  nmway. 

"There  was  evidence  from  which  the  Jury 
might  have  found  that  at  the  time  of  the  acci- 
dent and  for  some  time  previous  thereto 
there  was  a  worn  place  In  one  of  the  planks 
about  a  foot  and  a  half  inside  the  post  re- 
ferred to,  on  the  dividing  line  between  bins 
5  and  4,  and  at  a  point  where  the  wheels  of 
the  barrows  ran.  This  worn  place  was  about 
eight  or  ten  Inches  long,  one  to  one  and  one- 
fourth  Inches  wide,  and  one-fourth  to  one-half 
Inch  in  depth  at  Its  de^>eBt  part,  and  one  end 
was  about  a  foot  from  tbe  division  tjetweea 
bins  4  and  6. 

"The  barrow  which  struck  the  plaintiff  was 
of  iron,  supported  by  two  wheels.  It  was 
4  feet  8  inches  wide  from  hub  to  hub  on  tbe 
outside.  The  width  between  wheels  was  about 
4  feet,  and  tbe  length  from  tbe  end  of  tbe  bar- 
row to  the  end  of  tbe  handles  was  about  7 
feet  The  diameter  of  tbe  wheels  was  about 
42  Inches  and  it  weighed,  empty,  about  450 
pounds,  and  carried  1,000  to  1,100  pounds  of 
coal. 

"John  J.  Desmond  testified  that  on  the  day 
of  the  accident  he  was  wheeling  coal  along 
this  runway  to  bin  No.  2,  and  that  at  a  point 
between  bin  No.  5  and  bin  Na  4  and  wbile 
coming  down  the  grade,  his  right-hand  wheel 
struck  something  like  a  piece  of  coal  or  a 
worn  place  in  tbe  plank,  which  he  could  not 
say,  which  caused  his  barrow  to  swerve  to  the 
left,  and  that  be  lost  control  of  the  barrow, 
but  still  had  hold  of  the  handles;  that  In 
spite  of  his  efforts  to  prevent  It,  It  went  down 
the  grade  over  bin  No.  6  and  up  over  bin 
No.  4;  that  halfway  across  the  latter  it  went 
over  tbe  left-band  side  of  tbe  runway  and  fell 
upon  tbe  plaintiff,  who  was  working  below,  in 
bin  No.  4,  shoveling  coal  into  a  cart;   that  he 
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did  not  see  any  rut  or  worn  place  In  the  planic 
at  the  time  of  the  accident,  nor  did  he  see  any 
coal  on  the  runway,  but  that  afterwards  on 
the  day  of  the  accident  he  saw  a  rut  worn  In 
the  plank  substantially  as  described. 

"There  was  testimony  of  other  witnesses  as 
to  the  rut,  some  of  whom  testified  that  they 
did  not  see  It  until  after  the  accident,  and 
others  of  whom  testified  that  they  had  noticed 
it  both  before  and  after  the  accident  These 
witnesses  described  it  as  a  rut  that  had  ap- 
parently been  worn  by  the  wheels  of  the  bar- 
rows. The  plaintiff  testified  that  he  bad  never 
worked  on  this  runway;  that  be  had  no 
knowledge  of  the  alleged  defect  therein,  and 
that  at  the  time  of  the  accident  be  did  not 
know  that  barrows  were  being  wheeled  on  the 
runway. 

"There  was  evidence  that  no  changes  had 
been  made  In  the  planking  over  bin  No.  5 
from  the  day  of  the  accident  to  the  time  of 
trial,  except  such  as  came  from  wear,  and 
that  this  runway  liad  been  In  constant  use 
during  the  two  years  Intervening,  and  the 
plank  was  produced  and  exhibited  to  the  jury, 
and  the  Jury  had  also  viewed  the  premises. 
This  was  all  the  material  evidence  relating  to 
the  defect  which  the  plaintiff  claimed  was  the 
cause  of  the  injury.  No  question  was  raised 
as  to  the  due  care  of  the  plaintiff,  and  at  the 
close  of  the  evidence  the  defendant  asked  the 
court  for  seven  rulings,  three  of  which  were 
given  and  are  not  now  material.  The  first 
four,  which  were  refused  by  the  court,  and  to 
which  refusal  the  defendant  duly  excepted, 
were  as  follows: 

"(1)  On  all  the  evidence,  the  plaintiff  is  not 
entitled  to  recover,  and  the  jury  should  be  in- 
structed to  return  a  verdict  for  the  defendant, 

"(2)  There  Is  no  sufficient  evidence  to  sus- 
tain any  count  In  the  plaintiff's  declaration, 
and  the  Jury  should  be  instructed  to  return  a 
verdict  for  the  defendant. 

"(3)  If  the  condition  of  the  runway  was 
the  same  on  the  day  of  the  accident  as  it 
bad  been  during  the  term  of  the  plaintiff's 
employment,  the  plaintiff  assumed  the  risk  of 
its  condition,  and  Is  not  entitled  to  recover. 

"(4;  There  is  no  evidence  which  would  war- 
rant a  finding  by  the  Jury  that  the  worn 
place  or  rut  in  the  plank  contributed  to  or 
was  in  any  way  connected  with  the  cause  of 
the  barrow  going  off  the  run. 

"The  case  was  given  to  the  jury  under  in- 
structions to  which  the  defendant  excepted 
only  in  so  far  as  they  failed  to  follow  the 
rulings  requested.  The  jury  returned  a  ver- 
dict for  the  plaintiff,  and  the  defendant,  being 
aggrieved,  prays  that  these  exceptions  may  be 
allowed." 

Sweeney,  Dow  &  Cox,  for  plaintiff.  Knox 
&  Walsli,  for  defendant 

HAMMOND,  J.  This  was  an  action  of  tort 
against  an  employer  to  recover  damages  for 
personal  injuries  sustained  by  an  employ^ 
through  the  alleged  negligence  of  the  defend- 


ant The  first  question  Is  whether  the  evi- 
dence was  sufficient  to  warrant  the  Jury  in 
finding  the  defendant  negligent 

The  facts  set  out  in  the  bill  of  exceptions 
as  to  the  size,  shape  and  oMistruction  of  the 
building  and  the  runway,  are  undisputed. 
The  accident  was  caused  by  the  fall  of  a 
barrow  loaded  with  coal  from  the  ruhway  up- 
on the  plaintiff. 

Upon  the  evidence  the  Jury  were  justified 
in  finding  that  while  a  fellow  servant  of  the 
plaintiff  was  wheeling  the  barrow  of  coal 
along  the  runway  and  while  coming  down  the 
grade  at  a  point  between  bin  No.  5  and  bin 
No.  4,  the  right  wheel  of  the  barrow  became 
defiected  by  a  worn  place  in  the  plank ;  that 
in  spite  of  his  efforts  the  barrow  swerved  to 
the  left  with  such  force  as  to  go  over  the 
left  side  of  the  runway  and  fall  upon  the 
plaintiff;  and  that  all  this  occurred  without 
any  negligence  on  the  part  of  the  fellow 
servant 

The  worn  place  was  about  eight  or  ten 
Inches  long,  one  to  one  and  one-fourth  inches 
wide,  and  one-fourth  to  one-half  an  inch  in 
depth  in  its  deepest  part ;  and  it  Is  argued  by 
the  defendant  that'even  if  the  worn  place  was 
the  cause  of  the  deflection  of  the  barrow,  it 
could  not  have  been  reasonably  anticipated  by 
the  defendant  that  so  slight  a  depression  in 
the  plank  would  cause  such  deviation,  or  In- 
deed would  have  any  Influence  whatever  upon 
the  motion  of  the  barrow;  and  hence  that 
there  was  no  negligence  In  the  defendant 

This  contention  seems  to  us  sound.  The 
runway  was  a  number  of  feet  In  length,  over 
seven  feet  wide  in  the  clear,  and  the  flooring 
consisted  of  two-inch  spruce  plank  laid  length- 
wise of  the  way.  It  was  Intended  for  rough 
work.  The  barrow  for  whose  use  the  run- 
way was  Intended  weighed  about  450  pounds 
and  carried  from  1,000  to  1,100  pounds  of 
coal,  so  that,  when  filled,  the  whole  weight 
was  about  1,500  pounds.  If  had  two  wheels, 
the  width  of  which  is  not  given.  It  cannot  be 
expected  that  such  a  runway,  used  for  the 
passage  of  such  a  barrow,  can  be  kept  as 
smooth  as  a  blllard  table  or  a  dining  table. 
The  wood  naturally  would  be  more  or  less 
dented  after  a  while.  The  depression  was 
very  small — only  one-half  an  inch  deep  at  its 
deepest  part  When  one  reflects  upon  its 
diminutive  size,  either  when  taken  by  itself 
or  in  coBnectlon  with  the  general  size  of  the 
way,  and  then  considers  the  size  and  weight 
of  the  barrow  when  loaded,  it  seems  almost 
inconceivable  that  such  a  depression  could  have 
deflected  the  progress  of  the  barrow  to  any 
extent  whatever.  But  however  that  may  be, 
under  the  circumstances  we  do  not  think  that 
the  failure  on  the  part  of  the  defendant  to 
anticipate  the  possibility  of  a  deflection  from 
such  a  cause  and  to  take  care  to  prevent  it 
can  be  regarded  as  negligence.  See  in  this 
connection  McDonald  v.  Dutton,  100  Mass.  391, 
76  N.  E.  1055. 

Exceptions  sustained. 
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ass  Mara.  232) 
JEDDRET  T.  BOSTON  dc  N.  ST.  ET.  C30. 

(Supreme  Judicial  Court  of  Massachusetts.    Es- 
sex.   March  10.  1008.) 

1.  Stbeet    Railroads  —  Colubion    or    Gas 
WITH  Teau. 

Wliether  the  driver  of  an  ice  waxon,  all  but 
the  rear  part  of  which  got  over  the  tracks  when 
it  was  struck  by  a  street  car,  was  negligent,  is 
a  Question  for  the  jury ;  the  place  being  near  the 
oflice,  barns,  and  scales  of  the  ice  company,  and 
the  driver  tnstifyinx  that  before  he  started  to 
cross  be  looked  back  a  distance  of  200  or  300 
feet,  and  saw  no  car,  and  the  car  having  neither 
given  any  signal  nor  slackened  its  speed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dif. 
TOl.  44,  Street  Railroads,  ff  255-257.1 

2.  Evidence  —  Opinions— Conclusion  from 
Facts. 

The  question  put  to  plaintiff  for  the  purpose 
of  showing  that  be  did  not  believe  there  was  any 
pteril  in  crossing  the  tracks  as  he  did.  "At  the 
time  you  crossed  over  did  you  think  there  was 
any  danger  in  passing  over  the  tracks  as  you 
did?*'  is  competent,  though  exclusion  thereof 
might  not  be  reversible  error,  if  all  the  circum- 
stances and  the  fact  that  judgment  was  formed 
at  the  time  were  in  evidence,  and  though  the 
real  question  is  what  a  reasonably  prudent  and 
cautious  man,  exercising  his  faculties  for  hia 
protection  would  have  done  under  all  the  cir- 
cumstances. ' 

Exceptions  from  Superior  Court,  Essex 
County:  William  Gushing  Walt,  Judge. 

Action  by  John  Jeddrey  against  the  Boston 
&  Nortliem  Street  Railway  Company  for  per- 
sonnl  Injuries  from  a  collision  between  an  Ice 
wagon  driven  by  plaintiff  and  a  car  of  de- 
fendant. Verdict  was  directed  for  defendant, 
and  plaintiff  excepted.    Exceptions  sustained. 

Jos.  F.  Qulun,  for  plaintiff.  M.  L.  Sulli- 
van, for  defendant 

RUQG,  J.  The  plaintiff  was  driving  an 
ice  wagon  on  a  principal  street  in  Salem,  in 
the  center  of  wtalcb  were  two  parallel  tracks 
of  the  defendant.  Tbe  street  ran  generally 
in  an  easterly  and  westerly  direction,  and 
the  plaintiff  was  proce«>dlng  westward  on  the 
northerly  side  of  tbe  street.  He  was  driving 
a  pair  of  horses  attached  to  an  ordinary  cov- 
ered, sprlngless  ice  cart,  with  no  cut  under, 
weighing  from  2,800  to  3,000  pounds,  which 
was  loaded  with  about  3^  tons  of  Ice.  His 
employer's  office  was  on  tbe  southerly  side 
of  the  street,  and  nearly  opposite  the  place 
of  accident  Tbe  stables  used  in  the  Ice  busi- 
ness were  about  150  feet  back  from  the 
street  line,  and  there  were  large  scales  In 
front  of  tbe  stables,  both  to  tbe  west  of  tbe 
office  building.  The  horses  and  all  but  the 
rear  part  of  the  wagon  had  crossed  and  were 
clear  of  the  northerly  track,  on  which.  In  tbe 
same  direction  as  that  from  which  the  plain- 
tiff had  driven,  came  the  car  which  occasion- 
ed the  injury.  Tbe  accident  occurred  at  just 
before  noon  of  a  clear  day.  There  was  evi- 
dence tending  to  show  that  tbe  plaintiff  was 
an  experienced  driver  about  59  years  old.  As 
he  came  along  the  street  opposite  to  tbe  of- 
fice of  his  employer,  be  was  signaled  to  cross 
tbe  street;  be  looked  "back  out  by  tbe  side" 


of  the  wagon  to  see  If  anytbing  was  in  tbe 
way,  "far  enough  to  see  that  it  was  perfect- 
ly safe  to  go  over"  perhaps  "200  or  300  feet," 
and  saw  no  car,  and  saw  none  until  it  was 
struck;  the  horses  were  walking;  one  Por- 
ter, who  signaled  the  plaintiff  to  come  across, 
saw  tbe  car  coming,  and  thought  tbere  was 
time  for  tbe  plaintiff  to  go  across  in  front  of 
it;  the  plaintiff  needed  to  be  on  the  extreme 
right  of  the  street  In  order  to  make  a  turn 
Into  the  scales,  because  a  dead  axle,  like  that 
which  be  was  driving,  required  much  room 
to  turn,  and  it  was  necessary  to  make  a 
square  turn  and  would  not  be  a  proper  way 
to  go  diagonally  across  tbe  tracks;  the  car 
was  going  at  a  speed  of  between  10  and  12 
miles  an  hour,  and  did  not  slow  up  at  all 
until  it  struck  the  wagon,  altbougta  tbere 
was  an  outcry  by  passengers  when  It  was  at 
a  distance  estimated  from  SO  to  SO  feet  from 
the  ice  wagcn;  when  the  team  was  on  the 
tracks  the  car  was  30  to  40  feet  away;  the 
car  struck  the  near  rear  wheel,  and  tipped 
the  wagon  over  on  its  side,  spUUng  a  good 
deal  of  the  ice,  making  a  very  loud  noise,  and 
carrying  the  team  along  5  or  10  feet;  the 
front  of  tbe  wagon  was  broken  by  ice  being 
shoved  through  It;  tbe  pole  and  one  forward 
wheel  were  In  good  condition,  but  the  rest 
of  the  wagon  was  badly  broken;  it  did  not 
appear  that  a  gong  or  bell  at  any  time  was 
sounded  on  tbe  car. 

Tbe  principles  of  law  which  goTcm  this 
ease  have  been  recently  and  oftentimes  stat- 
ed. The  street  railway  company  has  no  exclu- 
sive right  to  occupancy  of  that  portion  of  the 
highway  on  which  its  tracks  are  located. 
Other  travelers  In  vehicles  have  an  equal 
right  to  use  this,  as  well  as  different  por- 
tions of  the  way,  not  only  for  crossing  but 
for  progressing,  subject  only  to  tbe  restriction 
that  tbey  must  not  unreasonably  obstruct  the 
street  cars,  which  by  the  limitations  of  .their 
construction  and  legaJ  rights  can  proceed  on- 
ly on  their  rails.  Tbe  duty  of  using  reason- 
able care  to  avoid  collisions  rests  upon  all 
travelers  alike,  the  trolley  car  as  well  as  the 
ice  wagon.  Under  some  circumstances  it 
would  not  be  imreasonable  for  the  driver  of 
a  vehicle  to  deliberately  drive  upon  a  track 
under  conditions,  which  would  compel  the 
motorman  of  an  electric  car  to  abate  its 
speed  In  order  to  avoid  peril  of  Injury :  under 
other  circumstances  such  conduct  might  be 
grossly  negligent.  The  place  In  the  street, 
where  the  plaintiff  attempted  to  cross  the 
tracks  of  the  defendant,  was  a  proper  one  for 
crossing,  and,  from  location  of  tbe  office, 
scales  and  stable  of  bis  employer,  one  where 
the  defendant  might  reasonable  have  expect- 
ed heavy  teams  to  cross  frequently.  The 
plaintiff  was  not  oblivious  of  his  own  safety, 
but  looked  back  a  distance  of  200  or  300  feet 
before  turning  across  tbe  tracks,  and  saw  no 
car.  There  was  no  evidence  compelling  the 
conclusion  that  the  car  was  at  that  time 
within  that  distance  and  within  his  line  of 
vision,  and  for  this  reason,  if  for  no  other. 
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Fitzgerald  t.  Boeton  Elevated  By.  Co.,  195 
Mass. ,  80  N.  E.  224,  and  Beirne  v.  Law- 
rence &  Methuen  St  By.  Co.,  198  Mass.  — , 
83  N.  B.  359,  are  not  in  point.  Whether  be 
ongbt  to  bave  taken  the  precaution  to  look 
fnrther  or  whether  he  conld  reasonably  ex- 
pect to  get  across  before  a  car  any  greater 
distance  away  would  reach  him,  or  whether 
he  might  rely  upon  the  motorman's  recogniz- 
ing his  reciprocal  duty  to  avoid  danger,  and 
fbickenlng  the  speed  of  his  car  In  time  to 
prevent  a  collision,  were  all  questions  of 
fact  to  be  weighed  by  the  sound  Judgment  of 
a  Jury.  The  facts  that  the  plaintiff  had  near- 
ly cleared  the  track  before  the  rear  of  his 
team  was  struck  and  that  the  speed  of  the  car 
was  not  at  all  diminished  before  the  colli- 
sion were  circumstances  bearing  both  upon 
the  due  care  of  the  plaintiff  and  the  negli- 
gence of  the  defendant.  The  case  falls  within 
the  class  of  which  Williamson  y.  Old  Colony 
Street  Eallway  Co.,  191  Mass.  144,  77  N.  B. 
(555,  5  L.  B.  A.  (N.  S.)  1081;  Driscoll  v.  West 
End  Street  Railway  Co.,  159  Mass.  142,  34  N. 
E.  171;  Wood  V.  Boston  Elevated  Street  Rly. 
Co.,  188  Mass.  161,  74  N.  E.  298;  Erb  v. 
Boston  Elevated  Street  Rly.  Co.,  191  Mass. 
4S2,  78  N.  E.  117;  Stubbs  v.  Boston  &  North- 
em  Street  Rly.  Co.,  193  Mass.  513,  79  N.  E. 
795;  James  v.  Interstate  Consolidated  Street 
Rly.  Co.,  193  Mass.  264,  79  N.  E.  204;  Harris 
v.  Fltcbburg  &  Leominster  Street  Rly.  Co., 
193  Mass.  56,  78  N.  E.  773;  and  Halloran  v. 
Worcester  Con.  Street  Railway  Co.,  192  Mass. 
104,  78  N.  E.  881— are  examples,  rather  than 
that  to  which  Dunn  v.  Old  Colony  Street 
Railway  Co.,  186  Mass.  316,  71  N.  E.  557,  and 
Saltman  v.  Boston  Elevated  Railway  Co.,  187 
Mass.  243,  72  N.  E.  950,  belong. 

The  question  put  to  the  plaintiff,  for  the 
purpose  of  showing  that  he  did  not  believe 
there  was  any  peril  in  crossing  the  tracks  as 
he  did,  viz.,  "At  the  time  you  crossed  over 
did  you  think  there  was  any  danger  in  pass- 
ing over  the  tracks  as  you  did?"  seems  to 
have  been  competent  under  McCrohan  v.  Da- 
Tison,  187  Mass.  466,  73  N.  E.  553,  and  Whit- 
man V.  Boston  Elevated  Railway  Co.,  181 
Mass.  138,  63  N.  E.  334,  ahhough  if  all  the 
circumstances  and  the  fact  that  Judgment 
was  formed  by  the  plaintiff  at  the  time  were 
In  evidence,  a  verdict  might  not  be  set  aside 
for  the  sole  reason  that  such  a  question  had 
been  excluded.  Whitman  v.  Boston  Elevated 
Railway,  181  Mass.  138,  63  N.  E.  334.  See  1 
WIgmore  on  Evidence,  p.  681.  The  real  ques- 
tion, however,  Is  what  a  reasonably  prudent 
and  cautious  man,  exercising  his  faculties 
for  his  protection,  would  have  done  under  all 
the  circumstances,  and  not  what  the  plain- 
tiff thought,  although  the  result  of  his  de- 
liberate Judgment  then  formed  may  throw 
>ome  light  npon  the  subject.  No  error  ap- 
pears in  the  exclusion  of  evidence  as  to  cus- 
tom of  lee  teams  stopping  and  crossing  the 
ttreet  on  orders  from  the  office. 

Excq;»tionB  sustained. 


(197  Hast.  MS) 

WILLIAMS  et  al.  t.  BOWERS  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.    Feb.  28.  1908.) 

1.  Afpeai.  —  ExcEPnoNB— Waivkb— Failube 
TO  Uhob  Objections. 

Exceptions  to  the  master's  report,  not  hav- 
ing been  argued,  must  be  considered  as  waived. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig- 
vol.  3,  Appeal  and  Error,  if  4256-4261.] 

2.  Taxation  —  Sale  or  Land  fob  Nonpat- 
KENi  or  Tax  —  Noticb  of  Sauc  —  Descbif- 
TION — Sdfficiency. 

Rev.  Laws,  c.  13,  8  88,  providing  that  a 
collector's  notice  of  tax  sale  shall  contain  a  sub- 
stantially accurate  description  of  the  several 
rights,  lots,  or  divisions  of  the  premises  to  be 
sold,  requires  a  description  sufficient  to  enable 
the  taxpayer  and  the  bidder  alike,  from  Its  con- 
tents, to  substantially  locate  the  premises  pro- 
posed to  be  sold. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §  1339.] 

3.  Same. 

The  collector's  rieht  to  exercise  the  power 
vested  in  him  by  Rev.  Laws,  c.  13,  $  41,  to  sell 
the  whole  or  such  undivided  portions  of  the. 
premises  aa  may  be  required  to  satisfy  the  tax, 
rests  on  a  strict  compliance  with  the  condition 
precedent  of  a  sufficient  notice  of  sale. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  M  1353,  1354.1 

4.  Same. 

Under  Rev.  Laws,  c.  13,  f  38,  requirine  a 
collector's  notice  of  tax  sale  to  contain  a  sub- 
stantially accurate  description  of  the  several 
rights,  lots,  or  divisions  of  the  premises  to  be 
sold,  a  description  of  premises  in  a  notice, 
which,  after  xivins  the  estimated  area,  stated 
that  the  premises  consisted  of  the  whole  of  one 
lot  and  parts  of  two  other  lots  shown  on  the 
plnn  on  file  in  the  registry  of  deeds,  was  fatally 
defective,  where  no  boundaries  or  divisional  pro- 
portions were  given  of  the  particular  parts  of 
the  fractional  lots,  and  the  plan  did  not  remove 
the  uncertainty,  as  it  wholly  failed  to  show  any 
division  of  the  lots,  which  were  apparently  de- 
lineated as  orlRinally  surveyed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §  1339.] 

Report  from  Supreme  Judicial  Court  Nor- 
folk County. 

Writ  of  entry,  brought  in  the  land  court  by 
Moses  Williams,  Jr.,  and  others,  against 
John  W.  Bowers  and  others.  In  the  land 
court  there  was  a  finding  for  demandants, 
and  the  case,  was  reported  to  the  Supreme 
Judicial  Court    Judgment  for  the  tenants. 

Writ  of  entry  brought  In  the  land  court  in 
accordance  with  the  provisions  of  chapter  448. 
p.  448,  of  the  Acts  of  1904.  The  only  matter 
In  controversy  was  In  regard  to  the  validity 
of  a  certain  tax  sale.  Defendant  Bowers 
bought  the  premises  from  one  Fred  H.  Sear- 
les,  January  24,  1905,  and  on  the  same  day 
made  two  mortgages  on  the  property  which 
were  duly  recorded.  On  January  17,  1903. 
the  taxes  for  1902  not  being  paid  the  col- 
lector of  the  town  of  Dedham,  where  the  land 
was  located,  sold  zbe  land  and  buildings  for 
nonpayment  of  taxes  to  demandants  and  this 
action  was  brought  against  the  ten&nts  after 
the  expiration  of  two  years  from  the  date  of 
the  sale.  The  collector's  notice  advertising 
the  real  estate  for  sale  (or  nonpayment  of 
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tazea  described  the  premiseB  in  question  as 
follows:  "Fred  H.  Searles.  About  5,200  feet 
of  land  with  the  buildings  thereon,  on  Went- 
worth  street,  being  lot  No.  0,  and  parts  of 
lots  Nos.  5  and  7  Blk.  14,  on  a  plan  of  land 
at  Fairbanks  Park,  recorded  with  Norfolk 
I>eeds.  Tax,  $48.19."  Preceding  this  de- 
scription was  the  usual  notice  announcing  the 
sale  of  estates  "In  the  town  of  Dedham"  for 
nonpayment  of  taxes.  The  tenants  objected 
to  the  master's  report,  their  fifth  exception 
being  that  the  notice  was  not  sufficiently  par- 
ticular and  was  insufficient,  and  their  sixth 
exception  being  that  the  sale  was  not  proper- 
ly conducted  and  that  there  was  a  substan- 
tial agreement  and  combination  to  prevent 
free  bidding.  In  the  land  court,  C.  T.  Davis, 
Associate  Judge,  found. for  demandants  and 
reported  the  case  to  the  Supreme  Judicial 
Court. 

Roger  D.  Swalm,  for  demandants.  Wm. 
B.  Orcutt,  for  tenants. 

BRALEY,  J.  The  right  of  the  demandants 
to  have  the  land  registered,  depends  upon 
the  validity  of  their  title,  which  is  derived 
from  a  sale  of  the  estate  by  the  collector  for 
nonpayment  of  taxes.  The  first  and  eighth 
exceptions  to  the  master's  report  having  been 
waived  l)elow,  while  the  second,  third  and 
fourth  not  having  been  argued,  must  be  con- 
sidered as  waived  here,  and  the  seventh  hav- 
ing been  disposed  of  by  the  findings  of  fact, 
the  case  Is  before  us  on  the  remaining  excep- 
tions. These  relate  solely  to  the  validity  of 
the  collector's  notice  of  sale.  By  Rev.  Laws, 
c.  13,  {  38,  "a  substantially  accurate  descrip- 
tion of  the  several  rights,  lots  or  divisions" 
of  the  land  which  is  to  be  sold  must  be  set 
forth,  or  the  notice  Is  Invalid.  The  office  of 
the  notice  is  intended  to  inform  the  owner, 
whether  taxed  to  him,  or  to  an  occupant, 
as  well  as  the  public  generally,  that  his  es- 
tate is  to  be  sold.  It  should  be  sufficiently 
definite  to  enable  him,  and  those  who  attend 
as  prospective  purchasers,  to  Identify  the 
premises,  so  that  either  he  may  prevent  the 
sale  by  a  payment  of  the  tax,  or  if  a  sale 
takes  place,  bidders  will  be  attracted,  and 
complete  for  its  purchase.  If  the  formalities 
of  a  technical  survey  are  not  required,  nor 
will  slight  misdescriptions  invalidate,  yet  the 
purpose  of  the  statute  plainly  Is,  that  with 
the  description  as  published  In  hand,  the 
taxpayer,  and  the  bidder  alike,  from  its 
contents,  can  substantlalTy  locate  the  laud 
which  it  is  proposed  to  sell.  Alvord  v.  Collin, 
20  Pick.  418,  431;  Famum  v.  Buffum,  4 
Cush.  280,  266.  Under  Rev.  Laws,  c.  13,  i 
41,  although  the  collector  was  authorized  to 
sell  the  whole,  or  such  undivided  portions  of 
the  estate  as  might  be  required  to  satisfy  the 
tax  with  the  costs  of  collection,  yet  the  right 
to  exercise  this  statutory  power,  rested  upon 
a  strict  compliance  with  the  precedent  condi- 
tion of  a  sufficient  notice.  Alexander  v.  Pitts, 
7  Cush.  503,  505.    After  giving  the  estimated 


area,  the  property  Is  then  described  as  con- 
sisting of  the  whole  of  one  lot,  and  parts 
of  two  other  lots,  shown  on  a  plan  on  file 
In  the  registry  of  deeds.  But  no  boundaries 
or  divisional  proportions  being  given  of  the 
particular  parts  of  the  fractional  lots.  It  U 
wholly  impossible,  using  the  description  as 
a  means  of  knowledge,  to  ascertain  which 
portion  the  collector  Intended  to  sell.  The 
plan,  If  considered  as  incorporated  by  refer- 
ence, does  not  remove  the  uncertainty  for  it 
wholly  fails  to  show  any  division  of  these 
lots  which  are  apparently  delineated  as  orig- 
inally surveyed.  The  defects  caused  by  these 
omissions  vitiated  the  notice,  and  the  subse- 
quent sale  being  Illegal,  the  demandants  ac- 
quired no  title  under  the  collector's  deed. 
Hill  V.  Mowry,  6  Gray,  551;  Todd  v.  Lunt, 
148  Mass.  322,  10  N.  E.  522;  Greene  v.  Lunt. 
58  Me.  518;  Mlllett  v.  Mullen,  05  Me.  400,  49 
Atl.  871;  Louisville  &  Nashville  Railroad 
Co.  V.  East  St  Louis,  134  111.  056,  25  N.  E. 
062;  Lake  Bank  v.  Sulphur  Bank  Quick- 
silver Mining  Co.,  66  Cal.  17,  4  Pac  876. 

It  accordingly  follows  that  the  tenant's 
fifth  and  sixth  exceptions  must  be  sustained, 
and  In  accordance  with  the  terms  of  the  re- 
port the  order  must  be : 

Judgment  for  the  tenants. 


(198  Mass.  287) 
HYDE  V.  HOLMES  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    April  2.  1908.) 

1.  TbUSTS  —  CONSTRtlCTION  —  CAPTTAI,  AND 
"INCOUE" — lOTB  TENAt«TS  AND  ReUAIHDEB- 
UEN. 

Where  a  corporation  declared  a  cash  divi- 
dend from  earninsa,  and  voted  an  increase  of  the 
capital  stock  to  a  like  amount  on  the  same  day, 
giving  every  stockholder  the  riKht  to  subscribe 
to  the  new  stock,  the  cash  dividend  constituted 
"income,"  and  such  dividpnds  on. stock  held  in 
trust  suhiect  to  life  estates  belong  to  the  life 
tenants,  and  not  the  remaindermen. 

[Ed.  Note.— For  c.ises  in  point,  see  Cent.  Djjr. 
vol.  47.  Trusts.  $S  383  385. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3501-3307;  vol.  8.  p.  7685.] 

2.  Same— Rights  to  Sudscbibe  to  Stock— 
"Capital." 

The  proceeds  of  the  sale  of  the  rights  to 
subscribe  to  the  new  stock  constitnte  "capital" 
and  bclons  to  the  remaindermen. 

[E<1.  Note. — For  oases  in  point,  see  Cent  Dig. 
vol.  47.  Trusts,  §§  383-385. 

For  other  definitions,  see  Words  and  Phrases. 
vol.  1,  pp.  954-958:   vol.  8,  p.  7595.] 

8.  Same.  , 

The  increase  of  capital  by  a  corporation 
whose  stock  is  worth  more  than  par  represents, 
not  only  the  amount  paid  for  the  stock,  but  also 
a  value  necessarily  included  In  the  capital  l>e- 
canse  the  stock  is  at  a  premium,  and  is  in  the 
nature  of  a  stock  dividend  to  the  amount  of  the 
additional  value  represented  by  the  rights  to 
subscribe  to  the  new  stock. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  47,  Trusts,  8§  3&S-385.] 

Appeal  from  Supreme  Judicial  Court,  Suf- 
folk  County. 
Petition  by  William  Waldo  Hyde,  tmsteCb 
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against  Ij.  Frank  Holmes  and  others,  for  in- 
structions In  executing  the  trust  Prom  the 
decree,  certain  defendants  appeal.    ReTersed. 

Carleton  Hnnneman,  guardian  ad  litem  of 
Faith,  Mola,  and  L.  H.  Holmes.  Grosvenor 
Calkins,  for  Sara  H.  Watts  and  others. 
Gardner  &  Gardner,  for  M.  ISUa  Holmes. 
Chas.  H.  Bediwltb,  guardian  ad  litem  of  L. 
Frank  Holmes. 

KNOWLTON,  O.  J.  The  plalntlfT,  a  trus- 
tee holding  stock  In  corporations,  the  Income 
of  which  is  to  be  potd  to  life  tenants  and 
the  principal  to  be  held  for  remaindermen, 
asks  the  instruction  of  the  court  as  to  wheth- 
er a  certain  dividend  of  the  Pullman  Com- 
pany, declared  In  November,  1906,  and  divi- 
dends of  the  Farr  Alpaca  Company,  declared 
on  June  30,  1906,  are  to  be  treated  as  capital 
and  held  for  the  remaindermen,  or  as  in- 
come to  be  paid  to  the  life  tenants. 

No  question  Is  now  made  that  the  dividend 
of  the  Pullman  Company  was  a  stock  divi- 
dend to  be  treated  as  capital.  See  Mlnot  v. 
Paine,  99  Mass.  101,  96  Am.  Dec.  705 ;  D'Ooge 
v.  Leeds,  176  Mass.  558,  57  N.  B.  1025. 

The  dividends  of  the  other  corporation 
were  in  all  essential  particulars  like  those 
considered  by  this  court  in  Davis  v.  Jackson, 
152  Mass.  58,  25  N.  E.  21,  23  Am.  St  Rep. 
801.  They  were  declared  as  payable  in  cash, 
and  every  stockholder  could  take  the  money 
and  use  It  as  he  chose.  An  increase  of  the 
capital  stock  of  the  corporBtlon  was  voted 
the  same  day,  and  every  stockholder  had  a 
right  to  subscribe  to  the  new  issue  an  amount 
proportional  to  the  amount  of  his  ownership 
of  stock.  He  might,  if  he  chose,  apply  the 
dividend  to  the  payment  for  this  new  stock. 
The  Increase  was  of  such  an  amount  that  the 
cash  dividends  would  Just  pay  for  the  new 
stock  to  be  issued,  and  it  was  undoubtedly 
expected  that  many  If  not  most  of  the  stock- 
holders would  exercise  their  option  by  sub- 
scribing. The  value  of  the  stock  was  such 
as  to  make  the  right  to  take  it  very  valuable, 
and  they  could  sell  their  rights  for  a  sub- 
stantial sum.  '  In  each  of  the  two  communica- 
tions from  the  treasurer  to  stockholders  in- 
forming them  of  the  Increase  of  the  capital 
stock,  they  were  told  that  valuable  rights 
to  subscribe  to  stock  were  attached  to  .the 
shares  then  held  by  them. 

The  dividend  was  declared  from  the  earn- 
ings of  the  corporation,  and  before  the  dis- 
tribution It  was  in  the  nature  of  income  in 
the  treasury  of  the  corporation.  Where  its 
earnings  are  not  capitalized,  either  formally 
or  substantially,  by  a  corporation,  there  is 
no  reason  why  courts,  in  adjusting  rights  be- 
tween life  tenants  and  remaindermen,  should 
desire  to  treat  the  earnings  as  capital.  We 
are  of  opinion  that  the  present  case  is  fully 
covered  by  the  decision  in  Davis  v.  Jackson, 
ubi  supra,  in  which  the  earlier  cases  of  Rand 
T.  Hubbell,  115  Mass.  461,  IS  Am.  Rep.  121, 
and  Daland  v.  Williams,  101  Mass.  571,  are 


considered  and  distinguished.  The  general 
subject  was  again  considered  and  the  doc- 
trine of  Davis  V.  Jackson,  applied  in  Lyman 
y.  Pratt,  183  Mass.  58,  66  N.  B.  423,  a  case 
very  similar  to  the  one  now  before  us. 

The  remaindermen  suggest  a  difiBcuity  from 
the  fact  that  two  dividends  of  difterent 
amounts  were  declared  with  an  Interval  of 
only  two  months  between  the  days  when  they 
were  to  become  payable,  and  that  the  capi- 
tal stock  was  to  be  Increased  twice,  once  on 
each  of  these  days,  and  that  the  last  dividend 
would  be  made  upon  the  stock  with  the  ad- 
ditional number  of  shares  Included  in  the 
first  increase.  This  does  not  change  the  na- 
ture of  the  company's  action  in  declaring  the 
dividends,  although  were  it  not  for  the  fact 
that  the  petitioner  subscribed  for  the  new 
stock  of  the  first  issue,  and  had  other  money 
on  hand  for  investment  sufficient  to  pay  for 
It,  it  would  to  a  degree  have  affected  the 
rights  of  the  parties  in  this  case. 

If  the  plaintiff  had  used  the  first  dividend 
as  Income  for  the  life  tenants,  instead  of  pay- 
ing for  new  shares  with  it,  and  had  sold 
his  rights  to  subscribe  for  the  new  stock, 
and  had  then  used  his  second  dlyldend  upon 
the  shares  held  by  him,  and  sold  the  rights 
to  subscribe  for  the  second  issue  of  new  stock 
at  their  fair  value,  the  pecuniary  result  to 
all  the  beneficiaries  would  have  been  the  same. 
The  only  difference  would  have  been  that 
be  would  have  had  his  two  cash  dividends 
amounting  to  $2,800  Instead  of  $4,200,  and 
the  remaining  $1,400  and  doubtless  a  large 
sum  besides  would  have  been  received  from 
the  sale  of  his  rights  to  subscribe  for  the 
two  issues  of  new  stock.  The  nature  of  this 
$1,400  would  be  precisely  the  same  as  If 
the  coipipany  bad  increased  Its  capital  stock 
without  making  any  cash  dividend,  and  had 
permitted  its  stockholders  to  take  the  new 
stock  at  par  when  It  was  worth  much  more 
than  par,  or  to  decline  to  take  It  and  sell 
their  rights  to  subscribe. 

The  question  arises  whether  the  proceeds 
of  the  sale  of  such  rights  are  capital  or  In- 
come. We  are  of  opinion  that  the  value  of 
the  rights  to  subscribe  for  an  increase  of 
stock,  to  be  Issued  by  a  corporation  under 
such  conditions,  must  be  treated  as  property 
capitalized  by  the  corporation.  The  value  of 
the  new  stock  is  made  up  of  the  par  value 
which  Is  paid  in  by  the  subscriber,  and  an  ad- 
ditional sum  equal  to  the  difference  between 
Its  par  value  and  its  market  value.  This  ad- 
ditional sum  Inheres  in  the  new  stock  to  be 
Issued,  and  Is  a  part  of  the  capital  of  the 
corporation.  It  cannot  be  used  or  availed 
of  otherwise  than  as  a  mere  right  or  privi- 
lege, except  in  connection  with  the  ownership 
of  the  new  stock,  which  is  capital.  An  Increase 
of  capital  by  the  corporation,  which  repre- 
sents not  only  the  amount  then  paid  in,  but 
also  a  value  necessarily  included  in  the  capi- 
tal because  the  stock  Is  worth  more  than  its 
par  value.  Is  In  the  nature  of  a  stock  divi- 
dend by  the  corporati<m,  to  the  amount  of 
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tug  additional  value  represented  by  the  rigfatB 
to  subscribe.  D'Ooge  t.  Leeds,  176  Mass.  658, 
67  N.  B.  1025. 

But  these  considerations  are  not  of  ptAC- 
tical  application  to  the  present  case,  because, 
as  appears  from  the  record,  the  petitioner 
had  on  hand,  when  these  dividends  were 
made  and  the  capital  stock  was  Increased, 
cash  funds  belonging  to  the  principal  of  the 
trust  amounting  to  between  $17,000  and  $18,> 
000,  which  cash  funds  he  continued  to  bold 
up  to  the  time  of  filing  this  petition.  He 
elected  to  subscribe  for  each  new  Issue  of 
stoclc.  The  Investment  was  a  proper  one  to 
make,  and  It  was  right  and  proper  for  him 
to  use  so  much  of  the  principal  of  the  trust 
fund  as  was  necessary  in  paying  for  the  new 
shares  of  stock.  He  had  no  right  to  use  the 
cash  dividends  for  this  purpose.  His  invest- 
ment having  been  properly  made,  except  in 
the  wrongful  application  of  the  cash  divi- 
dends to  the  payment  for  the  stock,  should 
be  paid  out  of  the  cash  funds  in  his  bands 
belonging  to  the  principal  of  the  trust,  and 
the  cash  dividends  should  be  paid  to  the  life 
tenants,  with  a  proper  adjustment  of  the  In- 
come that  has  since  accrued  and  of  Interest, 
as  if  the  dividends  had  been  paid  to  the 
life  tenants  when  they  were  declared. 

The  dividend  upon  the  Pullman  stock  is 
to  be  treated  as  capital. 

Decree  reversed. 


098  Mass.  63) 

LYONS  BURIAL  VAULT  CO.  t.  TAYLOR 

et  al. 

(Supreme  Judicial  Court  of  Massacliusetta.    Suf- 
folk.   Feb.  29,  1908.) 

1.  Patents  —  CoHSTBucTioN    o»  Oonteact  — 
Royalties. 

A  contract  for  the  sale  of  territorial  rights 
for  the  manufacture  of  patent  burial  vaults  con- 
tained an  agreement  by  tiie  second  party  to 
manufacture  300  vaults  before  January  1,  1004, 
and  to  pay  a  fixed  royalty  for  every  vault  made, 
and  to  pay  the  royalty  on  the  first  300  in  four 
equal  payments  on  dates  specified,  and  to  pay 
the  royalty  on  vaults  in  excess  of  that  numoer 
made  during  that  time  on  January  1,  1904,  and 
after  such  date  to  make  returns  on  sworn  state- 
ments and  make  payment  scmiannaally.  Held, 
that  the  second  party  agreed  absolutely  to 
manufacture  300  vaults  before  January  1,  1904, 
and  pay  the   royalty  on  them. 

2.  Same— Lease  of  Molds. 

The  owner  of  a  patent  sold  territorial  rights 
for  manufacture  of  the  article,  and  by  another 
contract  with  the  same  party  leaded  molds  to  be 
us<'d  in  its  manufacture  in  consideration  of  the 
sale  and  a  sum  specified  to  t>e  paid  in  cash  on 
delivery  of  the  molds.  Held,  that  the  cash  pay- 
ment was  not  affected  in  any  way  by  a  subse- 
quent cancellation  of  the  sale  of  rights  to  manu- 
facture or  a  return  of  the  molds. 

8.  Same — Oonsidebatior— Rescission. 

The  owner  of  a  patent  sold  territorial  rights 
for  manufacture  of  tlie  article  for  a  specific 
royalty,  and  the  purchaser  agreed  to  manufac- 
ture a  specified  numl)er.  By  another  contract 
the  owner  leased  to  the  purchaser  molds  to  be 
used  in  the  manufacture  for  a  specified  amount 
ij  cash  on  delivery  of  molds.  Held,  that  each 
agreement  was  made  on  a  valuable  consideration. 


and,  if  &irly  made,  could  not  be  rescinded,  ex* 
cept  in  accordance  with  its  terms. 

4.  Same  —  Actions  —  Question    fob   Jdbt  — 
Feaud. 

Evidence  in  an  action  to  recover  royalties 
under  a  sale  of  territorial  righta  to  manufacture 
a  patented  article  considered,  and  held  to  raise 
a  question  for  the  jury  whether  defendants  were 
induced  to  sign  the  contract  by  fraudulent  rep- 
resentations. 

Exceptions  from  Saperiw  Court,  Suffolk 
County;   Frederick  Lawton,  Judge. 

Action  by  the  Lyons  Burial  Vault  Com- 
pany against  £Jdgar  R.  Taylor  and  others  to 
recover  royalties  undes  sale  of  territorial 
rights  for  the  manufacture  of  patent  burial 
vaults  and  to  recover  a  balance  under  a  lease 
of  burial  vault  molds.  Verdict  for  plalntilT, 
and  defendants  except   Exceptions  sustained. 

The  first  clause  of  the  contract  of  sale  II- 
CKised  defendants  to  mantifacture  the  vaults 
in  specified  counties  In  Massachusetts.  The 
second,  third,  and  fourth  clauses  are  as  fol- 
lows: 

"Second.  The  party  of  the  second  part 
hereby  agrees  to  manufacture  300  vaults  be- 
tween the  date  of  the  execution  of  this  agree- 
ment and  the  1st  day  of  January,  1904,  and 
agrees  to  pay  for  all  vaults  manufactured 
during  the  life  of  said  letters  patent  two  dol- 
lars ($2)  royalty  on  each  and  every  vault 
made. 

'*Tbtrd.  The  party  of  the  second  part 
agrees  to  make  payment  for  the  royalty  on 
the  first  300  vaults  in  four  payments  of  one 
bimdred  and  fifty  ($150)  dollars  each,  to  be 
paid  March  1,  1903,  June  1,  1903,  September 
1,  1903,  and  January  1,  1904,  and  if  more 
than  300  vaults  are  manufactured  during  the 
period  between  the  execution  hereof  and 
January  1,  1904,  for  all  vaults  In  excess  of 
above  number  the  royalty  thereon  to  be  paid 
January  1,  1904. 

"Fourth.  After  January  1,  1904,  the  party 
of  the  second  part  agrees  to  make  returns  on 
sworn  statement*  to  the  number  of  vaults 
made,  semiannually,  and  to  make  payment  of 
the  royalties  due  thereon,  on  the  let  day  of 
July  and  January  every  year." 

The  lease,  after  referring  to  the  contract 
of  sale  of  territorial  rights,  provided  that.  In 
consideration  of  said  sale  and  the  sum  of  $75 
to  be  paid  In  cash  on  delivery  of  molds,  the 
first  party  leased  to  the  secoqd  party  a  set 
of  molds  used  In  the  manufacture  of  said 
vaults. 

Geo.  W.  Reed,  for  plaintiO.  J.  A.  Mo- 
Geough,  for  defendants. 

SHELDON,  J.  We  agree  with  the  plaintifC 
that  by  the  true  construction  of  the  principal 
agreement  between  these  parties  the  defend- 
ants agreed  absolutely  to  manufacture  800 
vaults  t>etween  the  date  of  the  execution  of  the 
agreement  and  the  1st  day  of  January,  1904, 
and  to  pay  the  fixed  royalty  upon  them.  That 
is  the  exact  language  of  the  second  clause  of 
the  agreement  i  and  If  there  were  any  possible 
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doubt  tliAt  this  was  their  meaning,  It  would  be 
removed  by  tbe  ezprees  stipulation  of  the  third 
clause  of  the  agreement  that  the  defendants 
would  pay  this  precise  sum  In  the  install- 
ments and  at  the  respective  dates  therein 
stated,  and  would  also  pay  a  like  royalty 
upon  any  additional  vaults  that  they  might 
manufacture.  The  fact  that  by  the  fourth 
clause  of  the  agreement  it  was  only  after 
January  1,  1904,  that  the  defendants  were  to 
render  sworn  statements  and  pay  royalties 
semiannually  leads  to  the  same  conclusion. 

The  subsidiary  agreement  whereby  molds 
were  leased  and  delivered  by  the  plaintlGF 
provided  that  the  $75  named  therein  was  to 
be  paid  in  cash  on  the  delivery  of  the  molds. 
This  payment  was  to  be  made  once  for  all, 
and  was  not  to  be  affected  by  any  subse- 
qn^it  cancellation  of  the  agreement  or  re- 
turn of  the  molds. 

It  is  .equally  plain  that  each  one  of  these 
agreements  was  made  upon  a  valuable  con- 
sideration. The  stipulations  of  each  party 
furnlsb  a  fnll  consideration  for  those  of  the 
other.  If  the  agreements  were  fairly  and 
honestly  made,  they  could  not  be  avoided  or 
rescinded  by  either  party,  except  In  accord- 
ance with  their  own  terms. 

It  follows  from  what  has  been  said  that 
the  judge  rightly  refused  all  but  the  second 
and  third  of  the  defendants'  requests  for 
rulings.  But  we  are  of  op|nioin  that  there 
was  evidence  tending  to  sliow  that  the  de- 
fendants were  Induced  to  sign  these  agree- 
ments by  fraudulent  representations  made  by 
Lockwood;  and  so  that  this  issue  was  for 
the  jury.  As  to  the  weight  of  this  evidence 
we  of  course  express  no  opinion. 

There  was  evidence  that  Lockwood,  act- 
ing for  the  plaintiff,  represented  that  these 
vaults  were  water-tight;  that  water  or  mois- 
ture could  not-enter  them;  and  that  only  one 
barrel  of  cement  was  required  to  make  a 
vault.  There  was  also  evidence  ttiat  these 
representations  were  false  and  were  known  to 
Lockwood  to  be  false.  True,  the  evidence 
was  that  Taylor  said  that  he  did  not  believe 
the  vaults  could  be  made  waterproof;  but 
there  was  evidence  that  the  assurance  was 
repeated,  and  Taylor  testified  that  he  finally 
signed  the  agreements  on  the  faith  of  the 
representations  made  and  believing  them  to 
be  true.  These  representations,  although  ac- 
companied as  It  was  claimed  that  they  were, 
by  false  statements  of  the  great  value  of  the 
vaults  and  of  the  prices,  at  which  they  could 
be  and  were  sold  and  of  the  extent  of  the 
demand  for  them,  being  as  they  were  compar- 
atively new  articles  not  commonly  sold  in  the 
market,  might  be  found  to  have  been  more 
than  mere  seller's  talk.  Busierc  v.  Iteilly, 
189  Mass.  518,  75  N.  E.  058;  Andrews  v. 
Jackson,  168  Mass.  266,  47  N.  B.  412,  37  L. 
E.  A.  402,  60  Am.  St.  Rep.  390;  Way  v.  By- 
ther,  1C5  Mass.  226,  42  X.  E.  1128;  Bradly  v. 
Finn,  162  Mass.  260,  38  X.  Bl  506 ;  Hoist  v. 
Stewart,  161  Mass.  516.  37  N.  B.  755,  42  Ajn. 
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St  Rep.  442;  Teagoe  v.  Irwin,  127  Mass.  217 ; 
Savage  v.  Stevens,  126  Mass.  207;  MiUlken 
V.  Thomdike,  103  Mass.  382.  It  might  be 
found  that  the  defendants  were  not  only  un- 
skilled, bpt  wholly  Ignorant  of  the  prices 
and  values  of  these  vaults;  and  the  lan- 
guage of  Devens,  J.,  in  Dawe  v.  Morris,  149 
Mass.  188,  at  the  tc^  of  page  192,  21  N.  E. 
313,  would  be  applicable.  It  may  very  well 
be  that  mere  statements  of  the  values  of  the 
articles,  however  exaggerated,  would  be  In- 
sufficient to  show  actionable  fraud;  but  the 
defendants'  testimony  went  much  farther 
than  this.  Morse  v.  Shaw,  124  Mass.  59. 
And  It  was  for  the  jury  to  determine  what 
opportunity  the  defendants  had  for  Investi- 
gation, and  how  far  they  were  justified  in 
relying  on  Lockwood's  statements.  Long  v. 
Athol  (Mass.)  82  N.  B.  665.  Accordingly 
this  Issue  should  have  been  submitted  to  the 
jury. 
Exceptions  sustained. 


(198   Maaa.   224) 

FLYNN  T.  PRINCE,  COLLINS  &  MARSTON 
CO. 

(Supreme  Judicial  Court  of  Masaacbosetts.    Els- 
sex.    March  2,  1908.) 

1.  Mastcb  ano  Sebvant— Injury  to  Servant 
—Assumption  of  Risk— Latent  Danoebs. 

The  danger  from  a  revolving  abaft,  1%  feet 
of  which  extended  into  a  dressing  room  for 
employ^  and  was  covered  with  a  box,  except 
at  the  time  of  the  accident,  and  which  ran  so 
smoothly  when  the  box  was  on  as  to  make  no 
noise,  or  at  least  not  enough  to  attract  atten- 
tion, and  over  which  were  books  on  which  to 
hang  clothes,  was  a  hidden  danger,  which,  there- 
fore, was  not  assumed  by  an  employs. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  610-624.] 

2.  Same  —  Negligence   or   Master  —  Sate 
Place. 

The  conclusion  that  a  master,  in  maintaining 
such  a  dressing  room  for  employ&i  as  it  did  with- 
out warning  tnem  of  the  situation,  had  not  used 
due  care  to  furnish  them  with  a  safe  place,  is 
warranted  by  evidence  from  which  it  might  be 
found  1^  feet  of  a  revolving  shaft  extended 
into  it,  and  that  the  box  over  it,  and  immediate- 
ly above  which  were  hooka  for  clothing,  might 
be  left  off,  making  the  hnppening  of  an  accident 
likely,  and  that  the  machinery  ran  so  smoothly 
that  when  the  box  was  on,  as  had  always  pre- 
viously been  the  case  aa  regards  the  employ^  in- 
jured, the  shaft  made  no  noise,  or  not  enough 
to  attract  attention. 

3.  Same— CovEBiNQ  Dangebous  Machinekt. 

Under  the  duty  of  an  employer  to  furnish 
a  safe  place  for  employes,  it  is  not  enough  to 
furnish  a  box  to  put  over  the  end  of  a  revolv- 
ing shaft  running  mto  their  dressing  room ;  but 
It  is  bound  to  see  that  the  box  is  over  the  shaft 
when  in  mo'tion, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  228-231.] 

EZxceptions  from  Superior  Court,  Essex 
County ;  Lloyd  B.  White,  Judge. 

Action  by  Alice  A.  Flynn  against  the  Prince, 
Collins  &  Marston  Company  for  injury  re- 
ceived by  plaintiff  while  in  defendant's  em- 
ploy from  a  revolving  shaft  in  the  dressing 
room,  of  which  she  testified  she  bad  nevei 
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seen  anything  prior  to  the  accident;  a  bos 
having  always  before  been  over  it.  There 
was  a  verdict  for  plalntUC,  and  defendant  ex- 
cepted.   Exceptions  overrulied. 

John  J.  Cahill  and  Joseph  F.  Qulnn,  for 
plaintiff.    D.  N.  Crowley,  for  defendant. 

LORING,  J.  We  assume  that  the  case  was 
tried  on  the  second  connt  That  was  a  count 
at  common  law  for  not  providing  a  safe 
place  for  the  plaintiff  in  the  course  of  her 
employment. 

The  arrangement  of  the  dressing  room 
adopted  and  maintained  by  the  defendant 
was,  or  at  any  rate  could  be  found  to  be,  an 
extraordinary,  dangerous  and  negligent  one. 
To  make  a  dressing  room  for  its  employ^ 
the  defendant  company  Inclosed  a  corner  of 
the  stitching  room  by  carrying  the  partition 
wall  over  the  shaft,  leaving  a  foot  and  a  half 
of  the  shaft  on  the  dressing  room  side  of  the 
partition  wall  Among  the  hooks  which  it 
put  up  for  the  employte  to  hang  their  work- 
ing clothes  on  when  not  on  duty  and  their 
street  clothes  when  on  duty,  was  one,  and 
perhaps  more  than  one,  Immediately  over 
the  shaft.  The  danger  Incident  to  this  ar- 
rangement of  the  dressing  room  Is  apparent. 
It  seems  to  have  been  recognized  by  the  de- 
fendant, for  It  covered  the  shaft  with  a  box. 
Added  to  this  the  machinery  ran  so  smoothly 
that  when  the  box  was  In  place  the  shaft 
made  no  sound,  or  at  any  rate  not  enough  to 
attract  attention,  if  the  plaintiff  and  two  of 
her  fellow  employes  are  to  be  believed.  The 
danger  therefore  was  a  hidden  one,  and  for 
that  reason  not  one  which  an  employe  as- 
sumed by  agreeing  to  work  in  that  factory. 

It  might  be  found  that  the  box  was  likely 
to  be  left  off  and  the  shaft  exposed  while 
In  motion,  and  that,  If  It  was,  such  an  accl- 
'  dent  as  that  here  complained  of  would  be 
likely  to  happen.  These  findings  would  war- 
rant the  conclusion  that  the  defendant  In 
maintaining  such  a  dressing  room  for  the  use 
of  its  employes  without  warning  them  of  the 
situation,  had  not  used  due  care  to  furnish 
them  with  a  safe  place. 

The  defendant's  contention  Is  that  it  did  its 
whole  duty  when  It  furnished  the  box  to  be 
used  as  a  guard,  and  that  if  Jenness  was 
negligent  In  leaving  It  off.  his  negligent  act 
was  the  negligence  of  a  fellow  servant  In 
support  of  that  it  cites  Wosbigian  v.  Wash- 
burn &  Moen  Manuf.  Co.,  167  Mass.  20,  44  N. 
E.  1058,  and  the  rule  laid  down  in  Falardeau 
▼.  Hoar,  192  Mass.  263,  267,  78  N..  E.  456. 

The  distinction  between  Wosbigian  v. 
Washburn  &  Moen  Manuf.  Co.,  and  the  case 
at  bar  is  this:  In  Wosbigian  v.  Washburn- 
Moen  Manuf.  Co.,  167  Mass.  20,  44  N.  E.  1058, 
the  machine  was  not  out  of  repair.  Further, 
there  was  no  hidden  danger,  for  the  guard 
was  taken  off  when  the  gearing  was  oiled, 
and  the  gearing  had  to  be  oiled  when  the  re- 
ducing rolls  were  changed,  two  or  three  times 
a  day.    The  cause  of  the  accident  waa  the 


negligence  of  the  operator  in  not  putting  back 
the  guard  when  changing  the  rolls  and  oiling 
the  machine.  This  was  the  negligence  of  a 
fellow  servant  To  sum  up  that  case,  the 
accident  was  cansed  by  the  negligence  of  a 
fellow  servant  in  operating  a  dangerous  ma- 
chine which  was  in  perfect  repair  and  which 
had  no  hidden  danger. 

That  Is  not  true  of  the  case  at  bar.  In 
the  case  at  bar  the  arrangement  of  the  dress- 
ing room  could  be  found  to  be  a  negligent 
one  unless  the  shaft  was  covered  by  the  box. 
This  box  was  not  taken  off  in  the  daily  op- 
eration of  the  machinery  of  the  factory. 
Since  the  guard  made  safe  what  otherwise 
would  be  a  negligently  unsafe  place,  It  was 
the  duty  of  the  defendant  to  keep  the  guard 
on.  That  duty  of  the  defendant  was  the 
duty  of  an  employer  to  provide  a  safe  place 
for  Its  workmen,  and  therefore  Is  one  which 
cannot  be  delegated.  , 

Falardeau  v.  Hoar,  192  Mass.  263,  78  N.  E. 
456,  has  been  cited  by  the  defendant.  Fal- 
ardeau V.  Hoar  Is  a  case  where  an  employe 
fell  through  an  open  trapdoor  which  waa 
opened  to  take  out  ashes  twice  a  week.  The 
defendants,  who  were  the  owners  of  the 
building,  asked  for  an  instruction  that  they 
were  not  liable  if  their  janitor  was  In  the 
habit  of  using  a  settee  as  a  guard  when  the 
trapdoor  was  open,  and  the  accident  was 
caused  by. the  janitor's  neglect  to  set  up  the 
settee  on  the  occasion  in  question,  for  that 
neglect  was  the  neglect  of  a  fellow  servant 
The  only  exception  before  the  court  was  one 
taken  to  the  refusal  to  give  that  ruling.  That 
exception  was  overruled.  The  opinion  in 
Falardeau  v.  Hoar  goes  further,  and  states 
that  the  charge  of  the  presiding  judge  was 
correct  The  presiding  Judge  told  the  Jury 
that  If  the  defendants  knew  that  the  settees 
were  being  used  as  guards  and  so  were  In 
the  position  of  having  furnished  barriers,  a 
failure  to  put  them  up  was  the  negligence  of 
a  fellow  servant  In  addition,  there  is  an 
Implication  In  Johnson  v.  Field-Thurber  Co., 
171  Mass.  481,  483,  51  N.  B.  18,  where  guards 
had  not  been  furnished,  that  If  they  had  been 
furnished  the  failure  to  set  them  up  in  that 
case  would  have  been  the  negligence  of  a 
fellow  servant  In  the  earlier  case  of  Toung 
V.  Miller,  167  Mass.  224,  45  N.  E.  628,  the 
trapdoor  was  not  a  hidden  danger  and  the 
employe  was  held  to  have  assumed  the  risk 
of  it  In  Hogarth  v.  Pocasset  Manuf.  Co., 
167  Mass.  225,  45  N.  E.  629,  the  trapdoors 
were  not  obvious,  and  the  court  held  that  "a 
jury  might  have  found  the  plaintiff  entitled 
to  be  warned  to  look  out  for  the  opening  of 
the  doors."  We  find  nothing  In  these  deci- 
sions to  the  contrary,  and  we  are  of  opinion 
that  in  the  case  at  bar,  under  its  duty  to  fur- 
nish a  safe  place  for  its  employes,  the  defend- 
ant was  bound  to  see  that  the  box  was  over 
the  shaft  when  it  was  in  motion;  and  that 
that  duty  cannot  be  delegated  to  another. 

Exceptions  orerralcd. 
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(198  Mass.   am 

LEONARD  et  al.  v.  INHABITANTS  OF 

MIDDLEffiOROUGH. 

(Snpreme  Jadicia]  Court  of  Massachusetts. 

Plymouth.    March  6,  190S.) 

Towns  —  IlEuiBnitsiNo  Officehs  —  Pbosecu- 

TIONS   rOB    ViOLATINU   LlQUOB   LAWS— "ALL 

Otuxb    Necessabt    Chaboes    Abisino    in 

Such  Town." 

Under  Rev.  Laws,  'C.  25,  J  15,  giving  towns 
power  to  appropriate  money  for  "all  other  neces- 
sary charges  arising  in  such  town,"  which  is  an 
authorization  to  raise  and  appropriate  money  in 
respect  to  matters  as  to  which  it  has '  a  cor- 
porate duty,  right,  or  interest  to  perform,  de- 
fend, or  protect,  the  qufstion  of  whether  liquors 
shall  be  sold  in  a  town  being  one  for  local  de- 
tenninat'on,  and  no  license  having  been  voted 
therein,  it  has  such  an  interest  In  the  enforce- 
ment of  the  law  as  to  warrant  it  in  appropriat- 
ing money  to  indemnify  a  special  police  officer 
and  a  constable  who  had  been  subjected  to  ex- 
pense by  reason  of  an  action  brought  against 
them  in  consequence  of  complaints  made  by 
them  in  good  faith  of  violations  of  the  liquor 
law. 

Report  from .  Superior  Conrt,  Plymouth 
County ;  Charles  U.  Bell,  Judge. 

Petition  by  Herbert  L.  Leonard  and  others 
against  the  inhabitants  of  Middlcborough. 
The  petition  was  ordered  dismissed,  and  case 
reported.    Bill  dismissed. 

George  P.  Tucker,  for  petitioners.  Nathan 
Washburn  and  B.  3.  Allan,  for  defendants. 

MORTON,  J.  The  town  of  MIddlel>orough 
voted  no  license  in  regard  to  the  sale  of  in- 
toxicating liquors  in  the  year  1903.  and  ap- 
propriated at  the  annual  meeting  in  that  year 
$500  to  employ  counsel  and  prosecute  the  il- 
legal sale  of  intoxicating  liquor  In  the  town. 
One  Greene,  a  special  police  officer,  was  duly 
appointed  a  committee  by  the  authorities  of 
the  town  to  have  charge  of  the  money  so  ap- 
propriated. He  and  one  Lulppold,  a  eon- 
stable  of  the  town,  arrested  or  caused  to  be 
arrested  one  O'Hara  for  illegally  transport- 
ing Intoxicating  liquors  Into  the  town  and 
for  bringing  Intoxicating  liquors  Into  the 
town  with  intent  to  sell  the  same.  O'lTara 
was  acquitted  on  both  complaints  and  after- 
wards sued  Greene  and  Lulppold  for  mali- 
cious prosecution  and  false,  arrest  Greene 
and  Lulppold  were  put  to  expense  In  defend- 
ing the  action  and  at  the  annual  town  meet- 
ing held  In  March,  1907.  under  an  article  in 
the  warrant  to  see  if  the  town  would  vote 
to  reimburse  Greene  and  Lulppold  for  the 
money  expended  bv  them  in  defending  the  ac- 
tion brought  by  O'Hara.  the  town  voted  to 
expend  $200  therefor.  Thereupon  this  peti- 
tion was  brought  by  more  than  10  taxpavers 
.of  the  town  of  Mlddleborough  under  Rev. 
Laws.  c.  25,  {  100.  to  restrain  the  pavment  of 
the  money  so  voted.  The  case  was  heard  uj)- 
on  agreed  facts  and  the  presiding  .lustlce  or- 
dered the  petition  to  be  dismissed  and  re- 
ported the  case  to  this  court.  If  the  town 
had  no  right  to  appropriate  the  monev  a  per- 
manent injunction  is  to  1.«sue;  otherwise  the 
petition  is  to  be  dismissed. 


Towns  cannot  raise  and  appropriate  money 
except  for  the  purpose»  for  which  within  the 
scope  of  the  Legislature's  constitutional  pow- 
ers, they  are  expressly  or  by  fair  Implication 
authorized  by  law  to  raise  and  appropriate  It 
This  results  from  the  nature  of  and  limita- 
tions upon  their  powers  in  our  scheme  of  gov- 
ernment There  is  no  express  provision  au- 
thorizing towns  to  raise  and  appropriate 
money  for  such  a~  purpose  as  that  for  which 
the  money  was  appropriated  in  the  case  be- 
fore us.  Rev.  Laws,  c.  26,  §  21,  in  relation 
to  the  Indemnification  of  police  officers  and 
firemen,  applies  to  cities  and  not  to  towns. 
But  the  statute  giving  towns  power  to  appro- 
priate money  provides  that  In  addition  to  the 
cases  therein  specified  towns  may  raise  and 
appropriate  money  "for  all  other  necessary 
charges  arising  in  such  town."  Rev.  Laws, 
c.  25,  S  15.  This  has  been  construed  to  au- 
thorize a  town  to  raise  and  appropriate  money 
in  respect  to  matters  when  it  has  a  corporate 
duty,  right,  or  interest  to  perform,  defend  or 
protect  Hlxon  v.  Sharon,  190  Mass.  347,  76 
N.  B.  909;  Flood  v.  Leahy,  183  Mass.  232,  66 
N.  E.  787;  Vincent  v.  Nantucket.  12  Cush. 
103.  The  question  then  Is  whether  the  town 
of  Mlddleborough  had  such  a  corporate  right, 
duty  or  Interest  in  regard  to  the  enforcement 
of  the  law  concerning  the  sale  of  intoxicating 
liquors  within  its  limits,  as  to  warrant  it  in 
appropriating  money  to  indemnify  a  special 
police  officer  and  a  constable  who  had  been 
subjected  to  expense  by  reason  of  an  action 
brought  against  them  in  consequence  of  com- 
plaints made  by  them  for  the  purpose  of  en- 
forcing the  law.    We  think  that  It  had. 

Under  the  present  system  in  regard  to  the 
sale  of  intoxicating  liquors  In  this  state  the 
question  whether  such  liquors  shall  or  shall 
not  be  sold  in  any  city  or  town  is  wholly  one 
of  local  determination.  This  Is  on  the  ground 
that  the  matter  is  supposed  to  be  best  dealt 
with  as  one  of  local  concern,  and  that  the 
citizens  of  each  city  or  town  have  a  special 
and  peculiar  Interest  in  it  and  should  there- 
fore be  left  to  decide  it  for  themselves,  as  in 
the  case  for  Instance  of  what  roads  or  streets 
they  win  have.  This  of  Itself,  In  view  of  the 
way  in  which  cities  and  towns  are  or  may  be 
affected,  would  seem  to  give  a  town  such  a 
corporate  Interest  in  the  enforcement  of  the 
law  as  to  warrant  the  appropriation  in  ques- 
tion. But  In  Dunn  v.  Framlngbam,  132  Mass. 
436,  it  was  held  that  selectmen  acted  in  the 
enforcement  of  the  law  relating  to  the  sale 
of  intoxicating  liquors,  not  as  public  agents, 
but  as  agents  of  the  town,  and  a  vote  appro- 
priating $700  for  the  enforcement  of  the  liq- 
uor law  and  authorizing  the  selectmen  to  em- 
ploy agents  and  counsel  was  held  valid.  The 
reasoning  of  the  court  proceeded  on  the 
ground,  though  it  is  nowhere  stated  so  in 
terms,  that  the  town  had  a  corporate  Inter- 
est in  the  enforcement  of  the  law.  Amongst 
other  things  that  were  said,  reference  was 
made  to  the  fact  that  in  case  licenses  were 
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granted  In  a  town,  the  town  woxM  take  the 
larger  part  of  the  license  fees  to  Its  own  use, 
showing  that  the  towns  were  regarded  by  the 
court  not  merely  as  political  divisions,  but  as 
having  corporate  interests  of  their  own  in  the 
enforcement  of  the  law.  So  far  as  appears 
from  an  examination  of  the  papers  in  that 
case,  no  licenses  had  been  granted  by  the 
town,  and  the  case  must,  therefore,  be  regard- 
ed, we  think,  as  decisive  of  this.  If  the  town 
had  a  corporate  Interest  to  protect  and  the 
voters  deemed  that  the  action  of  Greene  and 
Iiulppold  was  intended  to  benefit  the  town.  It 
is  settled  that  the  town  had  a  right  to  in- 
demnify them  even  though  they  were  mis- 
taken in  their  view  of  the  law  and  the  facts 
In  regard  to  the  complaints  which  they  made, 
nixon  V.  Sharon,  supra.  It  does  not  appear 
that  they  did  not  act  in  good  faith.  It  is  not 
contended  that  the  vote  appropriating  $.^00 
to  employ  counsel  and  prosecute  the  illegal 
sale  of  intoxicating  liquors  was  invalid.  The 
result  is  that  the  bill  must  be  dismissed. 
Bill  dismissed. 

098   Mass.  128) 

CARNES  V.  FINIGAN. 

(Supreme  Judicial  Court  of  .Massachoaetts. 

Suffolk.    March  2,  1908.) 

1.  Bbokebs— Stttficienct  of  Services — Pbo- 
CUBINO  Cause  of  Oontbact. 

An  owner  of  a  barroom  employed  a  broker 
to  find  a  purchaser  therefor.  The  broker  gave 
to  the  vice  president  of  a  brewing  company  the 
name  of  the  barroom  as  being  for  sale,  know- 
ing that  the  company  was  in  the  habit  of  ad- 
vancing to  others  the  money  necessary  to  make 
a  purchase  of  a  b.irroom.  The  vice  president 
brought  the  barroom  to  the  attention  of  one  who 
subsequently  bought  It  with  money  advanced  by 
the  brewing  company.  Held,  that  notwithstand- 
ing the  vice  president,  in  what  he  did,  was  act- 
ing for  his  company  to  secure  a  new  customer 
for  its  ale,  and  not  as  the  broker's  agent,  the 
broker  was  entitled  to  commissions ;  there  being 
a  sufBciently  clo.se  connection  between  hia  act 
and  the  sale  to  make  out  that  he  was  the  ef- 
ficient cause  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  t  74-] 

2.  Same. 

A  broker,  employed  to  find  a  purchaser  for 
a  barroom  for  $10,000,  is  entitled  to  a  commis- 
sion, where  the  barroom  was  sold  to  a  purchaser 
produced  by  the  broker,  though  all  the  purchaser 
paid  was  $8,930,  less  a  rebate  received  from  the 
city  for  the  unexpired  term  of  the  license, 
amounting  to  $900. 

[EM.  Note.— For  .cases  in  point,  see  Cent.  Dig. 
voL  8,  Brokers,  §S  65,  0(i.] 

Exceptions  from  Superior  Court,  Suffolk 
County ;  Edward  P.  Pierce,  Judge. 

Action  by  George  W.  Carnes  against  Peter 
W.  Finigan.  Verdict  for  plaintiff,  and  de- 
fendant excepts.    Exceptions  overruled. 

Jas.  A.  McGeough,  for  plaintiff.  William 
P.  Meehan  and  Charles  H.  Donahue,  for  de- 
fendant 

LORINO,  J.  1.  We  are  of  opinion  that 
the  judge  was  right  In  refusing  to  direct  a 
verdict  for  the  defendant. 

The  Jury  were  warranted  in  finding  that 


the  defendant  employed  the  plaintiff  to  find 
a  purchaser  for  his  barroom  and  promised  to 
pay  him  a  commission  equal  to  6  per  cent,  on 
the  purchase  money.  They  were  further  war- 
ranted in  finding  that  the  plaintiff  gave  to 
one  Casey,  vice  president  of  the  Massachu- 
setts Breweries  Company,  tlie  name  of  the  de- 
fendant's barroom  and  of  two  others,  know- 
ing that  the  company  was  in  the  habit  of 
advancing  the  money  necessary  to  make  a 
purchase  of  a  barroom  to  one  in  whom  the 
company  bad  confidence,  who  would  buy  ale 
of  them ;  that  Casey  brought  the  defendant's 
place  to  the  attention  of  Silva;  and  that 
the  purchase  by  SUva  was  made  in  conse- 
quence, that  is  to  say,  the  company  advanced 
the  money  to  Silva  to  buy  the  defendant's 
place  and  furnished  a  guarantor  on  the 
lease,  and  Silva  bought  tils  ale  of  the  com- 
pany. 

Casey  testified  that  In  what  be  did  be  was 
acting  for  his  company  and  not  as  the  agent 
of  the  plaintiff.  Casey  was  the  pialntifrs 
witness ;  there  was  no  evidence  to  contra- 
dict this,  and  it  must  be  taken  to  have  been 
the  fact. 

The  defendant's  contentloa  is  that  under 
these  circumstances  the  plaintiff  cannot  re- 
cover even  though  the  Jury  should  find  that 
the  plaintiff,  in  giving  the  defendant's  name 
to  Casey,  was  the  cause  of  the  sale  to  Silva 
being  made.  In  support  of  that  contention  he 
relies  on  Gleason  v.  Nelson,  1G2  Mass.  24,^, 
38  N.  B.  497.  That  was  a  case  where  the 
defendant,  in  a  declaration  In  set-off,  sought 
to  hold  the  plaintiff  for  a  commission.  The 
plaintiff  employed  the  defendant  to  find  a 
customer  for  his  blacksmith  shop  In  Gardner, 
Mass.  The  defendant  first  brought  two  men 
from  New  Hampshire  to  see  it.  He  then 
brought  one  Eaton  from  Amesbury  to  see  It 
and  asked  Eaton  to  Inform  any  person  who 
might  desire  to  buy  such  a  business  that  the 
plaintiff's  was  for  sale.  Eaton  told  one  Tux- 
bury  and  Tuxbury  told  Legro,  and  finally 
Tuxbury  and  Legro  bought  the  blacksmith 
shop.  The  presiding  Judge  Instructed  the 
Jury  that  "mere  hearsay  knowledge  of  the 
fact  that  he  wished  to  sell  his  property,  com- 
municated to  the  buyer  by  a  third  person 
not  employed  by  Nelson  for  that  purpose,  or 
authorized  by  him  to  make  the  communica- 
tion, will  not  entitle  him  to  a  commission,  al- 
though the  customer  came  to  the  seller  indi- 
rectly from  Nelson."  This  was  upheld  by  this 
court  on  the  ground  that  "If  the  broker  mere- 
ly talked  about  the  property  with  different 
persons,  and  one  of  them  of  his  own  accord, 
and  not  acting  in  behalf  of  the  broker,  men- 
tioned to  another  that  the  property  was  for 
sale,  and  such  last-mentioned  person  there- 
upon looked  Into  the  matter  and  finally  be- 
came the  purchaser,  the  agency  of  the  brok- 
er In  inducing  the  sale  was  not  suflEtciently 
direct  to  entitle  blm  to  a  commission." 

The  case  at  bar  is  not  one  where  "the 
broker  merely  talked  about  the  property  with 
different  persons  and  one  of  them  of  bis  own 
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accord"  mentioned  to  a  third  person  that  the 
property  was  for  sale.  Further,  what  the 
court  meant  when  they 'said  In  Gleason  v. 
Nelson  that  the  Intermediary  must  be  one 
"acting  in  behalf  of  the  broker"  was  that 
in  the  case  then  before  the  court,  if  the  in- 
termediary was  not  acting  as  agent  for  the 
plaintiff  there  was  not  a  sufficiently  close 
connection  between  the  act  of  the  broker  and 
-  the  making  of  the  sale  to  make  out  that  the 
broker's  services  were  the  cause  of  it.  But  in 
the  case  at  bar,  although  Casey  did  not  Intend 
to  act  as  agent  for  the  plaintiff,  the  plaintiff 
Intended  to  use  Oasey  as  an  Instrument  in 
getting  a  purchaser  for  the  defendant's  sa- 
loon, and  he  was  successful  In  getting  a  pur- 
chaser by  those  means.  Casey  did  what  the 
plaintiff  hoped  and  expected  he  would  do 
when  be  furnished  him  with  the  name  of 
the  plaintltTs  barroom  for  sale,  namely,  be 
brought  it  to  the  attention  of  a  man  to  whom 
he  was  willing  to  advance  the  money  neces- 
sary to  buy  the  barroom,  in  order  to  get 
another  purchaser  of  his  [Casey's]  company's 
ale.  In  our  opinion  that  was  sufficiently  di- 
rect to  make  out  the  fact  that  the  plaintifTs 
services  were  the  cause  of  the  sale. 

The  next  objection  taken  by  the  defendant 
Is  that  he  authorized  the  plaintiff  to  find  a 
customer  for  $10,000,  and  all  that  the  custom- 
er found  by  the  plaintiff  paid  was  $8,650  less 
a  rebate  received  from  the  city  of  Boston 
for  the  unexpired  term,  amounting  to  $900. 
French  v.  McKay,  181  Mass.  485,  63  N.  E. 
IOCS,  Is  decisive  against  that  contention. 

The  defendant  relies  on  Crownlnshleld  ▼. 
Foster,  169  Mass.  237,  4T  N.  B.  879,  In  this 
connection.  That  was  a  case  of  competing 
brokers,  where  the  plaintiff  failed  to  sell 
and  the  other  broker  succeeded  in  selling. 
In  that  connection  the  fact  that  the  offer 
which  was  accepted  was  substantially  differ- 
ent from  that  which  was  rejected  is  impor- 
tant on  the  question  whether  the  plaintiff 
was  the  efficient  cause  of  the  sale.  In  the 
case  at  bar  Casey  was  not  a  broker  and 
did  not  claim  a  commission. 

2.  The  next  exception  is  that  taken  to  the 
refusal  to  give  the  fourteenth  and  sixteenth 
rulings  asked  for.i 

The  defendant's  argument  here  Is  that  It 
was  Casey's  interest  to  get  the  place  as 
cheap  as  possible  because  his  company  was 
to  advance  the  purchase  money ;  that  under 
Gleason  t.  Nelson,  162  Mass.  245,  38  N.  E.  497, 
the  plaintiff  cannot  recover  a  commission  nn- 

I  (14)  If  the  interest  of  this  plaintiff,  or  any 
one  acting  for  him  or  in  his  behalf,  in  the  mat- 
ter of  the  ne^tiations  for  the  sale,  and  the  sale 
itself,  was  antagonistic  to  the  interest  of  the 
defendant,  the  plaintiff  cannot  recover. 

(16)  If  the  Jury  find  that  Mr.  Casey  was  act- 
ing for  and  in  behalf  of  the  plaintiff,  in  the  ne- 
gotiations preceding  the  sale  and  in  the  sale  it- 
self, and  that  Mr.  Casey,  as  an  officer  of  the 
Massachusetts  Breweries  Company,  had  an  in- 
terest in  the  sale  and  in  securing  a  customer 
who  would  agree  to  use  the  products  of  the 
company  In  the  conduct  of  the  bosiness,  the 
plaintiff  cannot  recover. 


less  Casey  acted  as  the  plaintiff's  agent,  and 
consequently- that  there  was  a  conflict  of  in- 
terest within  the  rule  of  Rice  v.  Wood,  113 
Mass.  133,  18  Am.  Rep.  459. 

But  as  we  have  already  said,  we  are  of 
opinion  that  the  plaintiff  can  recover  his 
commission,  although  Casey  was  not  (and  on 
the  evidence  he  was  not)  acting  as  the  plain- 
tifTs agent 

Exertions  overruled. 


(19S   Mass.    SO) 
O'BRIEN  V.  PECK. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  29,  1908.) 

1.  CONTBACTS  —  COHSTBUCTION  —  WOKK    Iw- 

CLUDEo  Theesin— "Excavating,  Pounoa- 

TION,    AND    CABPENTEBINO   WOEK." 

A  builder's' contract  related  only  to  three 
kinds  of  work,  viz.,  "excavating,  foundation,  and 
carpentering  work,"  and  as  to  them  he  agreed 
to  furnish  all  the  materials,  including  necessary 
tools,  etc.  The  specifications  showed  that  lath- 
ing and  plastering  were  regarded  as  a  part  of 
the  mason  work,  and,  looking  only  at  the  specifi- 
cations, furniBhing  the  chimney  caps  and  the 
granite  doorsteps,  was  as  much  a  part  of  the 
contract  as  the  lathing  and  plastering.  Held 
that,  interpreting  the  contract  by  aid  of  the 
specifications,  lathing,  and  plastering  was  not  a 
part  of  the  work,  notwithstanding  it  was  provid- 
ed that  the  sixth  payment  should  be  made  when 
the  plastering  was  completed;  that  clause 
merely  stating  the  condition  of  the  building 
when  the  payments  should  be  made,  like  the 
provision  that  the  last  payment  should  be  made 
'when  the  building  is  complete." 

[Ed.  Note. — For  cases  in  pomt,  see  Cent  Dig. 
voL  11,  Contracts,  §  884^.] 

2.  Evidence  —  Contbadiction    of   Wbitten 
conteact. 

A  written  contract  being  plain  on  its  face, 
the  conduct  of  the  parties  is  inadmissible,  to 
contradict  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  20,  Evidence,  S§  1756-1705.] 

3.  CoNTBACTs— MoniFicATioN  —  Question    of 
Law  OB  Fact. 

Because  a  builder  did  the  lathing  and  plas- 
tering and  paid  for  It  out  of  the  contract  price, 
it  does  not  follow  as  a  matter  of  law  that  he 
was  bound  to  do  it  as  a  part  of  the  contract, 
which  did  not  provide  therefor. 

Exceptions  from  Superior  Court,  Suffolk 
County ;  Lloyd  E.  White,  Judge. 

Action  by  Mary  J.  O'Brien  against  Herbert 
W.  Peck.  There  was  a  judgment  for  defend- 
ant, and  plaintiff  excepts.  Exceptions  sus- 
tained. 

Michael  H.  Sullivan  and  David  J.  Maloney, 
for  plaintiff.  George  M.  Steams  and  Wil- 
liam Reed  Blgelow,  for  defendant 

HAMMOND,  J.  This  Is  an  action  against 
a  builder  to  recover  damages  upon  the  ground 
of  the  alleged  improper  performance  of  a 
written  contract  At  the  trial  the  evidence 
of  Improper  workmanship  was  confined  large- 
ly to  the  lathing  and  plastering;  and  one 
of  the  main  questions  was  whether  that 
kind  of  work  was  included  in  the  contract 

The  contract  provides  that  the  defendant 
"hereby  promises  and  agrees    •    •    •    that 
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be  win  do  and  fomlBh  all  of  the  excavating, 
foundation  and  carpentering  work  and  fur- 
Dlsh  all  the  materials  to  carry  the  Bame  to 
completion  including  all  tools,  implements, 
staging  and  things  necessary  to  do  said  work 
for  the  erection  and  completion  of  a  five 
story  wooden  hotel  building,  •  •  •  the 
same  to  be  done  In  compliance  with  the 
building  laws  of  said  Wlnthrop  and  the  laws 
of  said  commonwealth  and  In  full  compliance 
and  conformity  with  the  plans  and  specifica- 
tions made  by  Harry  F.  Briscoe,  for  said 
building."  Payments  are  to  be  made  accord- 
ing as  the  building  progresses,  the  sixth  pay- 
ment to  be  made  "when  the  plastering  Is 
completed,"  and  the  last  payment  "after  the 
entire  completion  of  said  building  and  all 
liens  for  mechanics,  laboring  or  material 
men  which  shall  hare  been  claimed  against 
the  said  premises,  shall  have  been  properly 
discharged  of  record."  It  is  further  provid- 
ed that  the  defendant  shall  "so  arrange  the 
progress  of  his  work  •  ♦  •  as  to  allow 
the  installation  of  the  lighting  and  heating 
apparatus  for  said  building  at  the  proper 
times,  with  the  least  possible  expense  to  the 
said  O'Brien  and  the  contractors  for  that 
work." 

Then  follow  provisions  to  the  effect  that 
upon  Peck's  failure  to  carry  on  the  work 
energetically,  O'Brien  may  go  on  and  com- 
plete the  contract  at  Peck's  expense,  pay- 
ing him  at  the  end  whatever  balance  may 
be  due  him.  There  are  other  provisions,  but 
they  seem  to  have  no  bearing  on  the  question 
before  us. 

It  will  l>e  seen  that  this  Is  not  upon  Its 
face  a  contract  to  erect  and  complete  a  build- 
ing; as  was  the  case  in  Morrill  &  Whiton 
Construction  Co.j  v.  Boston,  186  Mass.  217, 
71  N.  E.  550.  It  relates  only  to  three  kinds 
of  work,  namely,  "excavating,  foundation 
and  carpentering  worlt."  As  to  them  It 
agrees  to  do  all  the  work  and  furnish  all 
the  materials  including  tools,  etc.,  ne<!essary 
to  do  the  work.  The  work  is  to  be  done  In 
conformity  with  certain  plans  and  specifica- 
tions. To  these  therefore  must  we  look  for 
further  particulars.  The  plans  not  being  be- 
fore us,  we  are  confined  to  the  specifications. 

The  first  heading  is  "Mason  Work."  Un- 
der that  heading  appear  the  following  sub- 
divisions: "Loam,"  which  provides  for  the 
removal  of  the  loam;  "Excavating,"  which 
provides  for  digging  "for  ail  footings,  walls, 
piers.  Inside  drains,  chimneys  and  columns, 
excavating  to  bard  pan  In  all  cases,"  and 
also  for  digging  the  cellar;  "Footing,"  which 
provides  for  laying  footings  "for  foundation 
wall,  piers  to  piazzas,  chimneys  and  Iron 
columns,"  the  footings  to  be  of  concrete  ce- 
ment, "and  all  to  be  carefully  bedded  and 
leveled  for  superstructure";  "Brickwork," 
which  provides  for  building  chimneys,  fire- 
places, etc.  Then  follow  several  other  sut>- 
di visions,  which  it  is  uuecessary  to  repeat 
in  detalL     It  is  sufficient  to  say  that  they 


give  detailed  directions  as  to  thimbles  and 
ash  doors  "for  fire  flues" ;  as  to  a  ventilat- 
ing register  in  the  kitchen  chimney,  and  as 
to  chimney  caps;  as  to  granite  steps  both 
at  the  front  and  at  the.  rear  entrance,  and  as 
to  the  concrete  cellar  floor.  Then  comes  a 
general  direction  to  do  all  cutting  in  mason- 
ry required  to  assist  other  mechanics.  The 
last  subdivision  Is  "Lathing  and  Plastering," 
which  contains  detailed  directions  as  to  that  ' 
work.    So  much  as  to  the  mason  work. 

The  next  general  heading  Is  "Carpenter 
Work,"  under  which  are  nearly  50  subdivi- 
sions, covering  in  all  12  pages.  We  need  not 
recite  these  In  detail.  It  is  sufficient  to  say 
that,  numerous  as  they  are,  no  one  of  them 
has  any  reference  whatever  to  lathing  and 
plastering.  Then  follow  more  general  head- 
ings, among  which  are  "Oas  Piping"  and 
"Painting."  The  whole  arrangement  and 
framework  of  the  specifications  shows  that 
the  lathing  and  plastering  were  regarded  as  a 
part  of  the  mason  work  and  not  as  a  part 
of  the  carpenter  work.  It  is  certain  that  it 
Is  not  listed  as  a  part  of  the  latter  work. 
Nor  Is  It  a  part  of  the  excavating  or  founda- 
tion work.  Looking  only  at  the  specifica- 
tions, there  is  as  much  reason  to  say  that 
furnishing  the  chimney  caps,  or  the  granite 
doorsteps  is  a  part  of  the  defendant's  con- 
tract as  to  say  that  lathing  and  plastering  is. 

It  is  urged,  however,  by  the  plaintiff,  that 
the  provision  in  the  contract  that  the  sixth 
payment  should  be  made  when  the  plaster- 
ing is  completed  shows  that  that  was  a  part 
of  the  defendant's  work.  That  position  is 
untenable.  The  only  purpose  of  the  clause 
Is  to  state  the  condition  of  the  building  when 
the  payment  shall  be  made,  like  the  provision 
that  the  last  payment  shall  be  made  "when 
the  building  Is  complete."  Upon  an  inspec- 
tion of  the  contract,  interpreted  by  the  aid 
of  the  speclflcatlona,  it  plainly  appears  that 
lathing  and  plastering  was  not  a  part  of  the 
defendant's  written  contract.  It  follows  that 
the  fourth  ruling  should  have  been  given. 

•The  court  instructed  the  Jury  that  "either 
the  defendant  originally,  according  to  the 
fair  Intent  of  the  contract  and  of  the  speci- 
fications, was  bound  to  do  the  lathing  and 
plastering,  or  If  under  the  contract  he  was 
not  strictly  bound  to  do  It,  he  is  now  Iraund 
because  of  the  construction  that  both  he  and 
the  plaintiff  put  upon  that  contract;  in  oth- 
er words,  that  he  did  go  ahead  and  do  the 
plastering  and  lathing  and  that  he  paid  for 
It  out  of  his  $21,333,  the  contract  price,  so 
that  the  construction  which  they  put  upon  it 
is  the  one  to  govern,  and  that  he  waa  bound 
to  do  the  lathing  and  plastering." 

The  written  contract  being  plain  upon  its 
face,  the  conduct  of  the  parties  was  not  ad- 
missible to  contradict  it,  and  the  jury  should 
have  been  so  instructed.  Menage  v.  Rosen- 
thal. 175  Mass.  358,  56  N.  E.  579,  and  cases 
cited.  If  the  contention  of  the  plaintiff  had 
been  that  the  written  contract  bad  been  sul>- 
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seqnently  iDOdlfled  so  u  to  pnt  upon  the  d» 
fendant  the  work  of  lathing  and  plastering, 
then  the  fact  that  the  defendant  did  that 
work  without  making  any  claim  for  It  as  an 
"extra,"  if  snch  was  the  fact,  might  hare 
been  evidence  In  support  of  that  contention. 
But  even  then  It  would  have  been  a  ques- 
tion of  fact  and  not  of  law.  In  no  event  could 
the  ruling  have  been  made  that  because  the 
defendant  had  done  the  lathing  and  plaster- 
ing and  paid  for  It  out  of  the  contract  price 
it  followed  as  matter  of  law  that  he  was 
bound  to  do  It  as  a  part  of  the  contract  The 
ruling  given  was  erroneous.  It  becomes  nn- 
necessary  to  consider  the  other  exceptions. 

Whether  the  plaintiff  can  have  any  remedy 
in  equity  by  way  of  a  reformation  of  the 
contract  is  not  before  us. 

Exceptions  sustained. 


(US  Man.   142) 

DUNN  y.  DOBSON  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    March  2,  1908.) 

1.  ESTATBS— NATUBE     AND     INCIDGRTS — RiOHT 

TO  Impose  Limitations— Leqai.  Docteine. 
The  rights  of  the  owner  of  a  specified  es- 
tate in  land  are  defined  by  law,  and  under  the 
law  of  the  state,  as  in  other  Junsdictions  where 
the  English  common  law  obtains,  an  attempt 
to  impose  restraints  on  the  owner  of  a  leiiral  es- 
tate in  real  property  is  void,  whether  attempted 
by  way  of  condition  or  exception. 

2.  Same— Equitable  Doctbine. 

In  this  state  it  is  now  a  settled  rule  that 
in  creating  an  equitable  estate  a  donor  may  cre- 
ate such  equitable  rights  in  property  as  he  may 
desire,  without  regard  to  the  rights  appertain- 
ing to  the  several  estates  known  to  the  law, 
though  in  most  jurisdictions  equity  follows  the 
law  on  that  subject 

3.  Partitior— Right  to  Remedy— Pbo visions 

OF  Will.. 

Where  a  testator  directed  the  income  of  a 
trust  estate  created  by  the  residuary  clause  of 
his  will  to  be  distributed  among  his  children  and 
the  issue  of  any  deceased  child  every  year  dur- 
ing the  life  of  the  longest  liver  of  said  children, 
and  on  the  decease  of  testator's  widow  and  all 
his  children  the  trustees  to  turn  over  the  trust 
property  to  the  heirs  at  law  of  testator's  deceas- 
ed children,  it  was  the  intention  of  the -testator 
that  there  should  be  but  one  trust  fund  until  the 
death  of  the  last  surviving  child,  and  that  no 
partition  should  take  place  until  that  time,  and 
such  intention  will  be  carried  into  effect  es- 
pecially where  some  of  the  parties  interested  do 
not  consent  to  a  prior  termination  of  the  trust 
and  partition  of  the  estate. 

Appeal  from  Probate  Court,  Suffolk  Coun- 
ty. 

Action  by  Grace  A.  Dunn  against  Isaac  F. 
Dobson  and  others  to  terminate  a  trust  cre- 
ated by  will  aud  for  a  partition  of  the  trust 
property.  From  a  decree  dismissing  the  com- 
plaint plaintiff  appeals.    AfiBrmed. 

George  A.  O.  Ernst  and  Lyman  K.  Clark, 
for  appellant  William  D.  Turner,  for  appel- 
lees. 

liORINO,  J.  It  Is  the  law  in  Massachu- 
setts, as  well  as  In  other  Jurisdictions  where 
the  English  common  law  obtains,  that  an  at- 


tempt to  impose  festraintd  or'  Umitatioin  Ob 
the  owner  of  a  legal  estate  in  real  property 
(using  the  term  "estate"  in  its  technical 
sense)  Is  void ;  and  this  Is  so  whether  there  Is 
a  gift  of  the  estate  coupled  with  the  Imposi- 
tion of  repugnant  restraints  or  limitations  or 
whether  in  making  the  gift  all  the  rights  ap- 
pertaining to  the  estate  are  given  with  the 
exception  of  one  or  more  specified  which  are 
withheld.  The  rights  of  the  owner  of  a 
specified  estate  In  land  are  defined  by  the 
law,  and  all  attempts  by  a  grantor  in  making 
a  gift  to  give  the  donee  all  the  rights  of  the 
owner  of  a  specified  estate  but  one  or  more 
would  be  futile  and  void. 

In  most  Jurisdictions  equity  follows  the  law 
in  this  as  well  as  in  other  connections.  See 
Gray,  Restraints  on  Alienation  (2d  Ed.)  {| 
105-128.  But  in  Massachusetts  it  was  decid- 
ed in  Broadway  National  Bank  v.  Adams, 
133  Mass.  170,  43  Am.  Rep.  504,  and  in  Claflln 
▼.  Claflln,  149  Mass.  10,  20  N.  E.  454,  3  L.  R. 
A.  370,  14  Am.  St  Rep.  393,  that  In  creating 
an  equitable  estate  a  donor  may  carve  out 
and  create  such  equitable  rights  in  property 
as  his  fancy  may  dictate  and  his  imagination 
devise,  without  regard  to  the  rights  apper- 
taining to  the  several  estates  known  to  the 
law.  This  conclusion  was  stated  to  rest  on 
the  doctrine  that  in  such  a  case  the  donor 
"does  not  give  them  an  absolute  estate  and 
then  Impose  restrictions  and  conditions  re- 
pugnant to  the  estate,  but  gives  an  owner- 
ship qualified  by  the  directions"  adopted  by 
the  donor.  See  Barker,  J.,  in  Young  v.  Snow, 
167  Mass.  287,  288,  289,  45  N.  E.  686. 

The  cases  of  Broadway  National  Bank  v. 
Adams  and  Claflln  v.  Claflln,  nbl  supra,  were 
decided  in  1882  and  1889,  respectively,  and 
the  broad  doctrine  there  laid  down  has  been 
repeatedly  affirmed  since  then.  Wemyss  v. 
White,  159  Mass.  484,  34  N.  E.  718;  Young 
v.  Snow,  167  Mass.  287,  45  N.  B.  686;  Brown 
V.  Wright  168  Mass.  507,  47  N.  B.  413 ;  Dana- 
hy  V.  Noonan,  176  Mass.  468,  57  N.  E.  679; 
Hoffman  v.  New  England  Trust  (3o.,  187 
Mass.  205,  72  N.  E.  952.  This  must  be  taken 
to  be  a  settled  rule  of  property  not  now  to  be 
questioned. 

The  reason  why  this  court  held  in  Sears 
V.  Choate,  146  Mass.  895,  15  N.  E.  786,  4  Am. 
St  Rep.  320,  that  the  trust  there  In  question 
should  be  brought  to  an  end  was  that  In  the 
event  that  happened  the  will  did  not  disclose 
an  intention  on  the  part  of  the  testator  that 
it  should  continue.  There  the  testator  be- 
queathed and  devised  the  residue  of  his  es- 
tate in  trust  to  pay  to  the  plaintiff  $4,000  a 
year  when  he  arrived  at  the  age  of  21  years ; 
?6.000  at  the  age  of  25  years;  and  $10,000, 
at  the  age  of  30  years ;  and  made  no  disposi- 
tion of  the  remainder  of  the  trust  fund. 

In  the  case  at  bar  the  testator  has  directed 
the  Income  of  the  trust  estate  created  In  the 
residuary  clause  of  his  will  to  be  paid  to  and 
distributed  among  bis  "children  and  the  is- 
sue of  any  deceased  child  every  year  during 
the  life  of  the  longest  liver  of  said  dilldren," 
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the  sbare  of  tbe  Income  of  any  child  dyfaig 
wlthont  Issue  going  to  the  snrvlvon  of  the 
class;  and  "on  the  decease  of  my  said  wife 
and  all  my  children,  I  direct  the  said  trastees 
to  pay  over  and  convey  the  trust  property  In 
their  hands  to  the  heirs  at  law  of  my  de- 
ceased children,  said  heirs  taking  in  right  of 
representation." 

It  was  the  Intention  of  the  testator  that 
there  should  be  one  trust  fund  until  the  death 
"of  the  longest  liver  of"  his  "children,"  and 
that  no  partition  should  take  place  until  that 
time  arrived.  Under  the  rule  which  obtains 
here  this  Intention  of  this  testator  will  be 
carried  into  effect,  certainly  where  others  In- 
terested in  the  matters  here  in  question  (viz., 
the  partition  of  the  trust  fund)  do  not  con- 
sent to  it 

We  add  to  prevent  misconception  that  we 
see  no  reason  for  holding  that  the  plaintiff's 
Interest  In  remainder  Is  not  a  vested  interest 

Decree  affirmed. 


(Its  Mass.  20) 

IdACOMBER  v.   FRENCH   et  at 

(Supreme  Judicial  Court  of  Manachuaetts. 

Suffolk.    Feb.  29,  1008.) 

1.  MoBTOAOEB—SATisrAOTiOH— Execution  or 

New  Mobtoaoe. 

Where  second  and  third  mortgages  were 
given  upon  the  express  agreement  that  they 
should  "operate  to  satisfy,  extinguish,  and  pay'' 
the  first  mortgage,  the  mortgagors  were  entitled 
to  the  return  of  the  note  and  to  a  discharge  of 
the  mortgage. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  {  897.] 

i.  TBrsTS  —  Following   Tbust  Pkopebtt  — 
Bona  Fide  Pubchasess. 

A  testamentary  trustee,  after  mingling  the 
trust  funds  with  his  own  property,  purchased  a 
mortgage,  which  was  assigned  to  him  individu- 
ally ;  both  the  mortgage  and  assignment  being 
recorded.  The  mortgagors,  believing  such  trus- 
tee to  be  the  sole  owner  ot  the  mortgage  in  his 
own  right,  executed  two  other  mortgages  to  him 
at  his  request,  on  the  express  agreement  that 
they  operated  to  satisfy  the  first  mortgage;  but 
no  written  discharge  was  ever  executed.  The 
trustee  thereafter  had  the  notes  and  mortgages 
in  his  possession  until  the  assignment  to  plain- 
tiff of  the  second  mortgage ;  she  relying  on  his 
statement  that  such  mortgage  was  the  first 
mortgage  and  on  the  covenants  therein  that  the 
premises  were  free  from  incumbrances,  having 
no  actual  notice  of  the  first  mortgage.  Held, 
that  plaintiff,  as  the  rightful  owner  of  the  sec- 
ond mortgage,  was  entitled  to  a  first  lien,  and 
that  the  succeeding  trustee  cannot  follow  the 
trust  property  of  his  beneficiaries  into  the  mort- 
gage debt  assigned  to  plaintiff,  who  is  a  bona 
nde  purchaser  tor  value. 

Appeal  from  Supreme  Judicial  Ck>urt  Suf- 
folk County. 

Bill  by  Effle  L.  Macomber  against  Susan 
E.  French  and  others  to  cancel  a  mortgage 
as  a  cloud  on  complainant's  title  to  real  es- 
tate. From  a  Judgment  for  plaintiff,  defend- 
ant Bremer  appeals.    Affirmed. 

The  following  is  the  agreed  statement  of 
facts: 

"On  March  10,  1898,  Charles  P.  Berry,  not 
an  attorney  at  law,  was  appointed  tmstee 


nnder  the  will  of  Francis  W.  Sayles,  and,  at 
the  request  of  the  beneflclaries,  wlthont  sure- 
ties on  his  official  bond,  they  being  Jane  EL 
Sayles  and  Laura  H.  Sayles,  both  of  age  at 
that  time.  From  then  until  1901  Berry  was 
acting  as  trustee  for  three  or  more  estates 
besides  the  Sayles  estate,  and  during  that 
time  embezzled  some  hundreds  of  rthousands 
of  dollars.  For  the  purposes  of  this  case,  it 
may  be  assumed  that  he  mingled  the  funds 
of  all  the  trust  estates  with  bis  own,  in  a 
bank  account  standing  In  the  name  of  Charles 
F.  Berry,  trustee.  Berry  bought  a  number 
of  shares  of  stock  In  bis  name  as  tmstee  un- 
der the  will  of  Francis  W.  Sayles,  paying  for 
the  same  by  check  on  said  bank  account  which 
account  at  that  time  tontalned  more  than 
$10,000  belonging  to  the  Sayles  estate,  which 
was  more  than  the  amount  necessary  to  pay 
for  said  stock  so  bought.  Said  stock  was 
afterwards  sold  by  Berry  through  his  bro- 
kers, and  a  check  for  a  part  of  the  proceeds, 
drawn  by  bis  brokers,  payable  to  Charles  F. 
Berry,  trustee,  was  used  by  Berry,  May  19, 
1900,  in  purchasing  from  one  Trask  the  mort- 
gage referred  to  as  A  In  the  bill  of  complaint 
said  Trask  indorsing  the  note  without  re- 
course to  Charles  B\  Berry,  and  assigning 
the  mortgage  to  Charles  F.  Berry  IndivlduaN 
ly;  and  the  mortgage  and  asslmiment  were 
both  recorded.  The  principal  being  overdue, 
said  Trask  had  previously  filed  in  the  regis- 
try of  deeds  a  certificate  of  entry  made  by 
him  on  the  premises  described  in  thtf  mort- 
gage for  the  purpose  of  foreclosing  the  same^ 
but  said  certificate  w^as  not  recorded  within 
thirty  days  from  the  date  of  entry. 

"The  defendants  French  were  the  makers 
of  the  note  to  secure  the  payment  of  which  said 
mortgage  A  was  given,  and  were  the  mortga- 
gors named  in  the  mortgage.  Soon  after  said 
assignment  Berry  told  the  defendants  French 
that  he  wished  to  replace  mortgage  A  by  two 
mortgages,  aggregating  the  same  amount,  for 
the  purpose  of  getting  a  better  first  mortgage. 
The  defendants  French,  believing  Berry  to 
be  the. sole  owner  in  bis  own  right  of  said 
mortgage  A,  the  latter  having  possession  of 
the  note  and  deed,  and  being  Ij^orant  that 
any  one  else  had,  or  claimed  to  have,  an  in- 
terest In  said  mortgage,  gave  Berry  the  two 
notes  and  mortgages  called  B  and  G  In  the 
bill,  upon  the  agreement  that  the  said  last- 
named  mortgages  operated  to  satisfy,  eztin- 
guiah,  and  pay  said  mortgage  A  and  all  par- 
ties Intending  thereby  to  discharge  mortgage 
A;  bnt  they  did  not  take  up  the  note  of  mort- 
gage A,  and  no  written  discharge  was  ever 
executed  or  recorded,  and  Berry  thereafter 
had  all  three  notes  and  mortgages  In  his  pos- 
session until  the  assignment  to  Macomber, 
hereinafter  mentioned. 

'The  Sayles  beneficiaries,  being  deceived 
by  Berry's  accounts,  had  no  notice  of  the 
above  facts,  and  thereafter  no  rights  were  as- 
serted under  said  mortgage  A  until  August 
1906,  after  the  appointment  of  Clifton  L.  Bro- 
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mer  as  trustee  under  the  will  of  said  Sayles, 
succeeding  said  Berry.  Nor  was  the  Interest 
of  the  mortgagee  in  the  locos  under  mortgage 
A  insured  against  fire  during  that  time. 

"Effie  L.  Macomber,  the  complainant,  rely- 
ing upon  the  statement  by  Berry  that  mort- 
gage B  was  a  first  mortgage,  and  was  so  de- 
scribed In  note  B,  and  relying  upon  the  cove- 
nants of  said  mortgage  B  that  the  premises 
were  free  from  incumbrances,  and  having  no 
actual  notice  of  mortgage  A,  or  reason  to 
suspect  its  existence  (not  having  had  the  title 
examined),  purchased  from  said  Berry  said 
note  of  mortgage  B,  paying  full  face  value 
and  accrued  Interest  Berry  thereupon  in- 
dorsed and  delivered  the  note  and  assigned 
the  said  mortgage  to  Macomber  and  thereup- 
on the  assignment  was  recorded.  Payment 
was  made  by  dieclc  of  Macomber,  payable  to 
Berry  personally,  and  the  check  was  deposit- 
ed by  Berry  in  the  bank  account  hereinbefore 
mentioned,  and  duly  paid  on  presentation. 
Berry  had  previously  acted  in  certain  capac- 
ities for  said  Macomber  in  foreclosing  mort- 
gages and  collecting  Interest  on  mortgages, 
and  had  at  various  times  notes  and  mort- 
gages of  said  Macomber  In  his  possession,  but 
in  this  matter  he  did  not  act  except  that  be 
advised  her  that  he  had  bad  the  title  examin- 
ed, that  It  was  perfect,  that  mortgage  B  was 
a  first  mortgage  and  mortgage  0  was  a  sec- 
ond mortgage. 

"Suit  has  been  brought  by  the  defendant 
Bremer,  trustee,  In  this  court  to  recover  the 
amount  of  the  check  given  by  said  Berry  to 
said  Trask  in  payment  for  said  mortgage  A 
chilming  that  the  word  'trustee'  in  the  check 
was  sufficient  notice.  The  case  was  decid- 
ed adversely  to  said  Bremer,  trustee,  and 
has  been  reported.  Said  Bremer,  trustee,  has 
also  proved  a  claim  In  bankruptcy  against 
the  estate  of  Charles  F.  Berry  for  an  amount 
which  Includes  an  indebtedness  due  from 
said  Berry  by  reason  of  bis  failure  to  account 
to  the  estate  for  the  proceeds  of  the  shares 
of  stock  sold  as  aforesaid;  but  as  yet  no 
money,  property,  or  benefit  of  any  kind  has 
ever  been  received  by  the  Sayles  estate  In  re- 
turn for  the  moneys  used  by  Berry  In  the 
purchase  of  the  Trask  assignment,  except  the 
deposit  In  said  bank  account  of  said  check 
of  Macomber  be  a  credit. 

"The  complainant  Is  the  present  holder  and 
owner  of  note  and  mortgage  B,  and  has  en- 
tered for  breach  thereof  and  duly  recorded 
certificate  of  said  entry,  and  is  at  present 
possessed  of  said  premises." 

Clifton  li.  Bremer  and  R.  Oallagher,  for 
appellant.  William  P.  Fowler  and  Robert 
Gallagher,  'for  appellees  Macomber  and 
French. 

HAMMOND,  .T.  The  debt  secured  by  flie 
flrst  mortgage  was  In  fact  and  in  law  paid 
by  the  delivery  of  the  two  notes  respectively 
secured  by  the  second  and  third  mortgages. 
Siudi  was  the  intention  of  all  parties;  and 


the  mortgagors  were  entitled  to  the  return 
of  the  note  and  to  a  discharge  of  the  mort- 
gage. That  being  so,  the  plaintiff  Macomber 
Is  not  boimd  to  pay  anything  to  redeem  from 
the  mortgage  given  to  secure  that  debt 
There  Is  nothing  in  Grimes  v.  Kimball,  S  Al- 
len, 518,  s.  c.  8  Allen,  153,  or  the  other  cases 
cited  by  the  defendant  Bremer,  Inconsistent 
with  this  view.  This  is  not  a  case  of  a  con- 
test between  equitable  estates,  as  in  Cave  v. 
Cave,  15  Ch.  D.  639,  and  other  similar  cases. 
The  first  mortgage  was  paid  and  Is  to  be 
treated  as  though  discharged,  and  hence  the 
interest  of  the  mortgagors  at  the  time  of  the 
delivery  of  the  second  mortgage  Is  to  be  re- 
garded as  an  estate  in  fee,  and  the  legal  es- 
tate In  the  land  was  conditionally  conveyed 
in  the  second  mortgage  and  held  by  the  plain- 
tiff upon  the  assignment  and  delivery  of  the 
papers  to  her.  Nor  is  this  a  case  of  a  mere 
change  in  the  form  of  the  debt  The  trans- 
action was  more  than  that  The  second  and 
third  mortgages  were  given  upon  the  express 
agreement  that  they  "operated  to  satisfy,  ex- 
tinguish and  pay"  the  first  mortgage,  which 
all  parties  intended  thereby  to  discbarge. 
After  this  transaction  the  first  mortgage  and 
note  did  not  belong  elth«r  to  Berry  or  to  his 
cestuis  que  trust.  Both  his  hold  and  that  of 
bis  cestuis  que  trust  upon  the  land,  so  far  as 
Astlng  upon  this  first  mortgage  and  note, 
were  extinguished. 

The  plaintiff  is  the  rightful  owner  of  the 
second  mortgage  and  the  debt  thereby  se- 
cured. Bremer  cannot  follow  the  trust  prop- 
erly of  his  beneficiaries  into  the  mortgage 
debt  assigned  to  the  plaintiff,  because  the 
plaintiff  la  a  bona  fide  purchaser  for  value 
of  the  note  secured  by  that  mortgage. 

There  being  no  cross-hill  the  question 
whether  Bremer  can  follow  the  trust  proper- 
ty in  the  $700  note  does  not  arise,  nor  does 
he  argue  before  us  to  the  contrary. 

Decree  affirmed. 


(m  Uasa.  U) 
STATE  BANK  &  TRUST  CO.  OF  LOS  AN- 
GELES V.  EVANS  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  29,  1908.) 

1.  BiLU  AND  Notes— Actions— ADMissiBit- 
ITT  OF  Evidence — Nature  of  Liabilitt 
AND  Relation  op  Pasties. 

Defendants  Indorsed  a  note  executed  to 
plaintiff  by  the  C.  Company,  and  immediately 
below  their  indorsements  again  signed  their 
names  under  a  personal  guaranty,  stamped  on 
the  note,  to  pay  the  note,  waiving  demand,  etc. 
The  assets  of  the  C.  Company  having  been 
taken  over  by  the  M.  Company,  of  which  defend- 
ants became  stockholders,  and  the  note  beconj- 
ing  due,  defendants  telegraphed  authority  to  one 
C.  to  "indorse'*  a  second  note  made  by  the  M. 
Company  to  plaintiff,  to  which  C.  affixed  and 
signed  for  defendants  the  stamped  guaranty  of 
payment,  waiving  demand,  etc,  contained  In 
the  first  note,  and  the  first  note  was  then  deliv- 
ered to  the  M.  Company  for  cancellation.  Held, 
in  an  action  against  defendants  on  their  per- 
sonal indorsement  on  the  second  note,  that  the 
first  note  and  indorsements  thereon  being'  a  pairt 
of  the  circumstances  showing  the  situation  when 
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the  telegrams  authorizing  die  Indorsement  were 
sent,  it  may  be  received  to  interpret  them. 

2.  Evidence — Secondabt  Evidence. 

Plaintiff  being  unable  to  {iroduce  the  sur- 
rendered note  in  evidence,  and  it  being  without 
the  jurisdiction  of  the  court,  secondary  evidence 
of  the  contents  of  the  note  was  properly  received. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  677,  638.] 

3.  PaiNciPAi,  AND  Agent— PowEBS  of  Aqent 
— Implied  Authobity— -GuAaiNTY. 

The  telegrams  authorizing  C.  to  "indorse" 
the  second  note  for  defendants,  interpreted  by 
the  circumstances  of  the  parties,  authorized  him 
to  sign  their  names  to  the  stamped  guaranty  of 

fiayment  in  the  same  manner  and  with  the  same 
egal  effect  aa  they  were  signed  to  the  first 
note. 

Exceptions  from  Superior  Ck>urt,  Suffolk 
(bounty;   Edgar  6.  Sberman,  Judge. 

Action  by  the  State  Bank  &  Trust  Company 
of  Los  Angeles  against  James  D.  Evans  and 
others  as  indorsers  and  guarantors  of  a  note. 
Findings  for  plaintiff,  and  defendants  except. 
Judgment  on  the  findings. 

Wellington  Wells,  for  plaintiff.  Volney 
Skinner,  for  defendants. 

HAMMOND,  J,  Upon  this  report  only  two 
questions  are  raised,  of  which  the  first  is  one 
of  evidence  and  the  second  one  of  agency. 

1.  As  to  the  question  of  evidence.  For  rea- 
sons hereinafter  stated  we  are  of  opinion  th%t 
the  form  of  the  note  of  the  Columbia  Min- 
ing ft  Milling  Company  and  of  the  Indorse- 
ment on  the  back  thereof  were  admissible. 
The  note  and  indorsement  were  a  part  of 
the  circumstances  affecting  the  situation  at 
the  time  the  telegrams  were  sent  to  Allen, 
and  may  properly  be  taken  into  considera- 
tion In  Interpreting  them.  The  note  had  been 
paid  and  the  chances  were  that  It  bad  been 
destroyed,  but,  even  If  it  were  In  existence, 
the  power  of  the  plaintiff  to  produce  it  was 
not  shown ;  and  since  It  was  beyond  the  ju- 
risdiction of  the  court  there  was  no  power 
in  the  court  to  cause  its  production.  Under 
the  circumstances  disclosed  in  this  case  the 
trial  court  was  Justified  in  finding  that  the 
plaintiff'  had  made  reasonable  efforts  to  pro- 
cure the  original  and  In  receiving  secondary 
notice  of  Its  contents.  Binney  y.  Russell,  109 
Mass.  55;  WllliamBon  v.  Cambridge  R.  Co., 
144  Maes.  148,  10  N.  B.  790;  li'Herberte  v. 
Plttsfleld  Bank,  162  Mass.  137,  141,  38  N.  B. 
308,  44  Am.  St.  Rep.  354. 

2.  As  to  the  question  of  agency.  Upon  this 
question  there  was  evidence  tending  to  show 
the  following  facts:  "That  prior  to  the  giv- 
ing of  the  note  in  suit,  a  promissory  note  for 
two  thousand  three  hundred  and  two  dol- 
lors  and  fifty  cents  ($2,302.50)  was  made  and 
dated  Los  Angeles,  California,  May  2,  1902, 
payable  four  months  after  date  to  the  State 
Bank  ft  Trust  Company  of  Los  Angeles  or 
order  by  the  Columbia  Mining  ft  Milling  Com- 
pany, hereinafter  called  'Columbia  Company,'' 
and  personally  Indorsed  on  the  back  thereof 
at  said  Los  Angeles  by  H.  P.  Hunt,  R.  J. 
Dyas,  W.  A.  Boedi;  and  by  these  defendants 


jttmes  D.  Brans  and  Homer  V.  Hunt  That 
Immediately  under  said  indorsements  were 
the  following  words,  impressed  by  a  rubber 
stamp,  'I  hereby  guarantee  the  payment  of 
the  within  note,'  waiving  demand,  present- 
ment for  payment,  protest  and  notice  of  pro- 
test,' and  below  th]a  stamped  impression,  the 
same  parties  personally  indorsed  their  names 
again.  That  the  note  was  then  delivered  to 
the  plaintiff  and  a  legal  consideration  there- 
for given.  That  the  defendants  were  stock- 
holders of  said  Columbia  Company  and  finan- 
cially Interested  in  the  scheme  in  which  said 
money  was  used.  That  this  Columbia  Com- 
pany note  became  due  September  2,  1902. 
That  in  the  meantime,  the  Macedonia  Mining 
&  Milling  Company,  hereinafter  called  the 
'Macedonia  Company,'  had  taken  over  the 
assets  of  the  Columbia  Company,  and  the 
stockholders  of  the  Columbia  Company,  in- 
cluding these  defendants,  had  given  up  their 
stock  to  the  Macedonia  Company  and  taken 
therefor  stock  of  the  latter  company  on  the 
basis  of  7%  shares  of  the  Macedonia  Com- 
pany stock  for  one  share  of  the  Columbia 
Company  stock.  •  •  •  That  shortly  be- 
fore September  2,  1902,  the  president  of  the 
Macedonia  Company,  who  was  the  said  in- 
dorser  R.  J.  Dyas,  wished  to  renew  the  Col- 
umbia Company  note.  That  as  a  result  of 
communications  received  by  the  defendants 
while  in  the  East,  from  said  Carroll  Allen, 
who  shortly  before  had  represented  the  de- 
fendants in  some  litigation  in  Los  Angeles 
and  who  was  one  of  the  attorneys  of  the 
plaintiff  bank,  but  who  was  at  this  time  act- 
ing as  treasurer  of  the  Macedonia  Company 
to  represent  the  defendants'  interest  therein, 
the  defendant  Homer  F.  Hunt  and  one  H.  F. 
Hunt,  his  brother,  on  whom  no  service  was 
obtained  in  this  case,  on  August  30,  1902,  and 
the  defendant  Evans  on  September  2,  1902, 
telegraphed  to  said  Allen  authority  to  indorse 
in  their  names  the  note  here  sued  on." 

The  evidence  tended  further  to  show  that 
these  telegrams  were  received  by  Allen  on 
September  2d,  and  on  the  same  day  were 
shown  by  him  to  the  plaintiff's  cashier.  AT- 
len  then  Indorsed  the  names  of  the  defendants 
on  the  back  of  the  note  here  in  suit.  At  the 
request  of  the  cashier,  who  objected  to  the 
note  on  the  ground  that  there  should  be  a 
guarantee  and  waiver  of  demand  similar  to 
that  on  the  Columbia  Company  note,  AUeu 
then  afiSxed,  by  means  of  a  rubber  stomp,  at 
the  upper  right  side  of  the  back  of  the  note, 
the  words:  "I  hereby  guarantee  the  payment 
of  the  within  note  waiving  demand,  present- 
ment for  payment,  protest  and  notice  of  pro- 
test," intending  such  waiver  to  be  in  behalf 
of  each  of  these  defendants.  That  Allen  in- 
tended to  bind  the  defendants  by  this  writing 
and  that  they  were  bound  if  he  had  sudi  au- 
thority, there  can  be  no  doubt.  Was  he  au- 
thorized to  do  it? 

The  trial  court  might  properly  have  re- 
garded the  second  note  as  in  substance  a  re- 
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newal  of  tbe  first  The  first  note  was  coming 
due  and  the  defendants  were  liable  upon  it 
without  demand,  notice,  protest  or  waiver 
of  protest;  and  the  court  properly  may  have 
found  that  at  the  time  of  the  telegrams  it 
was  neither  the  expectation  nor  the  purpose 
of  the  defendants  that  It  should  be  paid  when 
dae,  and  that  they  desired  simply  an  exten- 
sion of  time  by  the  way  of  a  renewal,  and  not 
a  change  In  their  liability  to  the  payee. 
The  court  might  have  found  further  that 
the  -defendants  supposed  that  the  second 
note  was  to  be  made  In  the  same  general 
form  as  the  first,  namely,  that  it  should  be 
made  directly  to  the  plalntifC  and  that  all 
the  names  should  be  placed  on  the  note  be- 
fore its  delivery  to  the  payee,  or  in  other 
words,  that  their  names  were  not  to  go  on 
as  Indorsers  in  the  strict  sense  of  the  term. 

Interpreting  the  brief  telegrams  in  the 
light  of  those  findings  and  other  circum- 
stances set  forth  upon  the  record,  we  are 
of  opinion  that  they  justify  the  conclusion 
that  the  word  "indorse"  Is  not  therein  used 
in  its  strictly  technical  sense,  but  is  to  be 
interpreted  as  authorizing  the  placing  of  the 
names  ou  the  back  of  the  note  before  its 
delivery  in  the  same  way  in  which  they  stood 
upon  tbe  note  which  was  to  be  renewed  and 
with  the  same  legal  effect;  and  consequently 
the  defendants  are  bound  as  though  they  per- 
sonally had  done  what  Allen  did  for  them. 
It  follows  that  the  finding  for  the  plaintiff 
most  stand. 

It  becomes  unnecessary  to  inquire  Into  the 
soundness  of  another  ground  upon  which  the 
plaintiff  contends  that  tbe  defendants  were 
liable,  namely,  that  by  the  common  law  of 
this  state  (presumably  the  same  in  Cali- 
fornia), as  it  existed  until  changed  by  St. 
1874,  p.  463,  c  404,  the  defendants  having 
allowed  their  names  to  go  on  this  note  before 
Its  delivery  to  the  payee  were  liable  as  Joint 
promisors,  and  so  not  entitled  In  any  event 
to  demand  or  notice.  See  Cherry  v.  Sprague, 
187  Mass.  118,  72  N.  E.  456,  67  L.  K.  A.  33, 
105  Am.  St  Rep.  381,  and  cases  there  cited. 

Judgment  on  tbe  finding. 


(UT  Mass.  477) 

PEMBROKE    V.    CAMBRIDQB    ELECTRIC 
LIGHT  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    Feb.  28,  1908.) 

1.  Mastxb  ano  Sekvant— Injuries  to  Sekv- 
ANT  —  Dangerous  Appliances  —  Duty  op 
Master  to  Instruct. 

The  duty  of  a  moEter  to  warn  an  employ^ 
as  to-  abnormal  dangers  is  not  violated,  where 
from  either  the  character  of  the  work  or  other 
sources  the  employ^  is  possessed  of  all  the  in- 
formation which  the  master  could  liave  fur- 
nished regarding  such  perils. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §S  808-310,  313.] 

2.  Same— Electbicai.  Apparatus  and  Struc- 
tures—Assumption OF  Risk. 

An  electric  light  company  was  not  liable 
for  tbe  death  of  an  employ^  through  coming  in 


contact  with  a  tap  wire  while  stringing  wires 
where  the  wire  was  clearly  visible,  and  de- 
cedent, an  experienced  workman,  had  been  in- 
formed of  all  the  elements  of  danger  attendant 
on  his  employment;  and  was  permitted  to  per- 
form the  work  in  his  own  way,  with  an  op- 
portunity of  unrestricted  observation  which  the 
dangerous  environment  demanded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  i§  574-COO.] 

Exceptions  from  Superior  Court  Middlesex 
County;    Edward  J.  Pierce,  Judge. 

Action  by  the  widow  of  Charles  W.  R. 
Pembroke  against  the  Cambridge  Electric 
Light  Company  to  recover  for  the  death  of 
decedent  while  in  defendant's  employ  as  a 
lineman.  Verdict  for  defendant  and  plaintiff 
excepted.    Exceptions  overruled. 

James  B.  Cotter  and  Conrad  Reno,  for 
plaintiff.  John  Lowell  and  James  A.  Lowell, 
for  defendant 

BRALEY,  J.  The  plaintiff  has  no  ground 
of  exception  to  the  ruling  made  at  the  trial. 
By  Rev.  Laws,  c.  106,  H  71,  73,  74,  under 
which  this  action  is  brought  recovery  is  de- 
nied unless .  the  death  of  the  employe  is 
caused  either  by  the  negligence  of  the  em- 
ployer, or  of  a  person  for  whose  negligence 
the  employer  is  responsible.  If  the  record 
is  somewhat  voluminous,  the  essential  fea- 
tures relflting  to  this  question,  are  easily  dis- 
tinguishable. The  electric  wires  of  the  de- 
fendant's system  having  been  dangerous  fof 
want  of  proper  insulation,  new  wires  were 
to  be  substituted,  and  a  gang  of  men.  Includ- 
ing the  decedent,  who  was  an  experienced 
lineman,  were  sent  out  to  perform  the  work^ 
under  the  direction  of  a  general  foreman  of 
the  company.  The  old  wires  when  In  position 
rested  on  cross-arms  of  six  pins  each,  equally 
divided  by  the  pole.  Of  these  wires,  the  sec- 
ond In  each  group  were  used  to  carry  a  cur- 
rent of  electricity  of  sufficient  voltage  to 
operate  motors,  while  those  remaining,  con- 
sisting of  two  on  each  side  nearest  the  pole, 
and  two  at  each  end  of  the  cross-arm,  respec- 
tively designated  as  the  "pole  pin,"  and  "end 
pin  wires,"  were  used  to  supply  electricity 
for  running  the  lights.  If  the  current  In  the 
motor  wires  was  not  dangerous  to  life,  each 
of  the  lighting  wires  was  charged  with  an 
alternating  current,  sufficiently  high  to  cause 
tbe  death  of  those  who  might  come  Into  con- 
tact with  them.  The  pole,  and  end  pin  wires 
on  the  street  side  were  left  uncharged,  but 
during  the  process  of  reconstruction  the  cor- 
responding wires  on  tbe  other  side  of  the 
arm,  where  the  decedent  stood,  were  In  opera- 
tion while  new  wires  were  being  substituted. 
In  the  substitution,  the  new  wires  after  be- 
ing raised,  were  tied  In  with  the  old,  on  the 
Insulators  by  the  use  of  '"short  tie  wires," 
and  while  doing  this  work  he  stood  on  a  sec- 
ond cross-arm  a  little  more  than  two  feet  be- 
low the  first  Before  tying  the  end  pin  wires 
the  motor  wire  had  to  be  untied,  and  after 
that  had  been  attached  to  the  insulator,  re- 
tied.    It  is  manifest  from  the  testimony  of 
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his  fellow  workmen,  that  baving  secured  the 
pole  and  end  pin  wires,  be  tben  bad  to  step 
from  the  lower,  over  tbe  upper  cross-arm, 
to  reacb  a  position  where  be  could  retie  the 
motor  wire.  Wblle  making  tbe  change,  he 
apparently  would  have  Incurred  no  danger, 
if  tbe  pole  pin  wire  bad  been  properly  in- 
enlated.  But  about  ten  inches  from  tbe  cross- 
arm,  and  attached  to  this  wire,  over  which  a 
few  turns  bad  been  taken,  were  the  remains 
of  a  discontinued  copper  "tap  wire,"  which 
had  been  cut  off  leaving  a  very  short  project- 
ing end  On  changing  bis  position,  be  wad 
obliged  to  step  over  tbe  tap  wire  wblcb  bad 
become  charged  witb  tbe  alternating  current, 
wben  Its  end  penetrated  bis  body  at  the  groin. 
It  could  have  been  inferred  from  the  different 
descriptions  of  what  followed,  that  from  the 
'Sbock,  he  either  fell  upon  tbe  wires,  or  In- 
Btinctirely  to  prevent  falling  almost  simul- 
taneously grasped  one  of  them,  making  a 
abort  circuit  through  wblcb  tbe  electricity 
passed  causing  bla  death.  It  Is  further  stat- 
ed, that  wben  tbe  workmen  began  they  all 
knew  tbe  cause  of  replacement,  and  that  wblle 
reconstruction  was  In  progress,  tbe  defendant 
would  supply  electricity  for  lighting  through 
tbe  pole  and  end  pin  wires  In  use  at  tbe  time 
of  tbe  accident  Tbe  decedent,  who  was  a 
practiced  and  skillful  workman,  bad  been  In- 
formed of  these  general  conditions,  and  must 
have  been  aware  of  the  danger.  During  re- 
adjustment, the  arrangement  of  the  various 
wires,  tbe  shifting  from  one  position  to  an- 
other required  while  fastening  them,  tbe  bare 
wire  In  proximity  to  his  person  alive  with 
electricity,  were  not  only  clearly  visible,  but 
in  the  light  of  his  general  knowledge,  obvious. 
But  if  these  conditions  are  uncontroverted, 
tbe  plaintiff  contends  that  they  did  not  em- 
brace tbe  remains  of  the  tap  wire.  Tbe  day, 
however,  was  clear,  and  even  if  this  wire 
originally  bright  bad  become  oxidized,  re- 
sembling in  color  the  pole  pin  wire,  yet  from 
where  the  decedent  stood  on  tbe  lower  cross- 
arm.  It  was  not  only  unconcealed,  but  Imme- 
diately within  bis  vision.  Nor  is  this  all.  He 
was  not  hurried  while  tying  tbe  wires,  but 
permitted  to  perform  tbe  work  In  bis  own 
way,  with  an  opportunity  of  unrestricted  ob- 
servation which  the  dangerous  environment 
demanded.  If  generally  the  employer,  or  those 
wbo  under  the  statute  stand  In  his  place, 
owes  a  duty  to  an  employ^  to  warn  or  in- 
struct bim  as  to  abnormal  dangers,  this  duly 
Is  not  violated,  where  from  either  tbe  char- 
acter of  tbe  work,  or  other  sources,  the  em- 
ploy 6  Is  possessed  of  all  tbe  Information 
which  the  employer  could  have  furnished  re- 
garding such  perils.  Because  of  his  previous 
knowledge,  experience,  and  means  of  ascer^ 
talning  tbe  obvious  conditions  under  wbicb 
bis  work  must  be  i>erformed,  the  decedent 
lud  been  put  In  possession  of  all  tbe  elements 
of  danger  attendant  upon  his  employment. 
The  failure  of  tbe  defendant,  or  of  its  fore- 
men,, wbo  could  have  been  found  to  have  been 
entrusted  with  superintendence,  to  instruct 


the  decedent,  where  for  these  reasons  no  In- 
structions became  necessary,  furnished  no 
evidence  of  the  defendant'^  negligence;  and 
a  verdict  in  its  favor  was  rightly  ordered. 
Meehan  v.  Holyoke  Street  Railway  Co.,  186 
Mass.  511,  513,  614,  72  N.  B.  61,  and  cases 
cited ;  Regan  v.  Lombard,  192  Mass.  319, 323, 
78  N.  E.  478. 
Exceptions  overruled. 


(197  Una*.  SU) 

WOOD  et  aL  t.  TOWN  OF  MIim)N. 

(Supreme  Judicial  Conrt  of  Massachusettn 
Norfolk.    Feb.  2S,  1908.) 

1.  Towns— PBOCEorBE  of  Meetings. 

Though,  in  general,  tbe«  action  of  town 
meetings  conforms  to  parliamentary  procedure, 
thc^  are  not  governed  by  tbe  strict  rules  of 
legislative  practice. 

£Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  45,  Towns,  i  31.] 

2.  Saicb— iRDEriNrrE  Postporeiient  of  Ab- 

TICXJ;    IN     WaBRANT— YOTINO    AND     RESDIiT 

Thebeof. 

A  town  meeting  being  a  body  havine  only 
a  definite  present  existence,  a  vote  of  indefinite 
postponement  of  an  article  in  the  warrant  on 
which  it  was  called  is  equivalent  to  completa 
disapproval  thereof. 

3.  Pabliamentabt  Law— "Indefinite  Post- 
ponement." 

An  "indefinite  postponement"  of  the  ques- 
tion before  a  deliberative  bod^  means  the  sup- 
pression of  tbe  question,  and  is  equivalent  to  * 
negative  vote. 

4.  HionwATS  —  Establishment  —  Bejectiok 
OF  Action  of  Selectmen  —  Necesbitt  of 
Pboceedino  Anew. 

The  procedure  in  laying  out  a  townway 
under  Pub.  St.  c.  49,  Si  65,  67-71  (Rev.  Laws, 
c.  48,  f{  65,  67-71),  requires  an  official  adjudi- 
cation as  to  Its  public  necessity  and  conven- 
ience. This  can  be  made  only  after  notice  and 
hearing,  or  opportunity  therefor,  has  been  given 
owners  of  land  over  which  It  extends.  If  tbe 
decision  is  in  favor  thereof,  an  award  of  the 
amount  of  compensation  to  be  paid  mnst  be 
reported  and  filed  in  the  ofiice  of  the  town  clerk 
before  the  toirn  meeting  called  for  final  action 
thereon.  Ali  ttiese  requirements  are  prerequi- 
site to  the  appropriation  of  the  property.  Held 
ttuLt,  on  a  rejection  of  the  action  of  the  select- 
men in  laying  out  a  way  thereunder,  a  town 
could  not  act  a  second  time  on  the  subject  with- 
out a  new  lay-out  by  the  selectmen. 

Exceptions  from  Land  Court,  Norfolk 
County. 

Petition  byt  Henry  A.  Wood  for  the  regis- 
tration of  a  laud  title.  A  decree  was  or- 
dered for  petitioner,  and  tbe  town  of  Milton 
excepts.    Bxceptlons  overruled. 

Petition  for  tbe  reglstratlim  of  title  to  land 
in  the  town  of  Milton.  The  petitioner  claim- 
ed In  the  land  court  that  Lincoln  street  men- 
tioned in  bis  petition  was  a  duly  established 
highway  and  the  only  question  in  tbe  case 
was  as  to  whether  tbe  vote  of  tbe  town  to  ac- 
cept Lincoln  street,  passed  at  Its  annual 
meeting  In  March,  1901,  was  Talld.  Tbe 
town  meeting  held  In  1901  bad  voted  to  In- 
definitely postpone  tbe  article  In  tbe  town 
warrant  relating  to  the  acceptance  of  tbe 
street  as  laid  out  by  tbe  selectmen.  Tbe  war- 
rant for  tbe  town  meeting  to  be  held  In 
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MaT<di,  1901,  contained  the  same  article  tbat 
was  In  the  warrant  for  the  1900  meeting. 
The  land  court  ruled  that  the  vote  at  the 
1901  meeting  to  "indefinitely  postpone"  was 
a  final  action  hy  the  town  and  that  the  ac- 
cqttance  by  the  town  at  the  1901  meeting  was 
invalid.  A  decree  was  ordered  for  petition- 
er, Lincoln  street  being  held  to  be  a  private 
way,  and  respondent  excepted. 

Chas.  F.  Hall,  for  petitioners.    A.  B.  Tis- 
dale,  for  respondent  town. 

RXTGG,  J.  The  single  question  presented 
Is  whether,  after  it  has  been  voted  at  a  town 
meeting  to  postpone  Indefinitely  an  article  in 
the  warrant  to  see  If  the  town  will  accept 
a  street  aa  laid  oat  by  the  selectmen,  the 
town  can,  at  a  subseqaoit  meeting  called 
upon  a  new  warrant  containing  an  appro- 
priate article,  vote  to  accept  the  same  street 
as  originally  laid  out,  without  further  or  re- 
newed action  of  the  selectmen  touching  the 
subject  Primarily  It  Is  necessary  to  ascer- 
tain the  meaning  of  the  vote  to  Indefinitely 
postpone  the  acceptance  of  the  street  It  is 
of  assistance  In  Interpreting  language  to  con- 
sider the  nature  of  the  body  or  person  by 
whom  it  is  used.  A  town  meeting  is  a  sin- 
gle gathering  of  the  voters  of  a  town,  called 
for  the  purpose  of  considering  only  those 
subjects  distinctly  set  forth  In  the  warrant 
by  which  the  citizens  are  summoned.  Such 
a  meeting,  although  commonly  consisting  of 
,  but  a  single  session,  may  be  adjourned  from 
time  to  time  In  order  to  finish  Its  business. 
It  Is  not  self-perpetuattng  nor  Is  It  a  legis- 
lative body  with  fixed  sessions.  It  passes 
out  of  existence  with  the  performance  of  the 
particular  duties  which  called  it  Into  being. 
Its  dissolution  without  afiirmative  action  as 
to  any  of  the  matters  properly  before  it  Is 
ordinarily  equivalent  to  their  rejection.  The 
meeting,  once  dissolved,  never  can  be  brought 
Into  being  again.  Other  business  of  the  town 
can  be  transacted  only  at  a  new  meeting, 
called  upon  another  warrant,  which  will  set 
forth  only  the  subjects  It  can  pass  upon.  It 
Is  not  a  representative  body,  but  a  pure  dem- 
ocracy, where  the  citizens,  as  to  matters 
within  their  Jurisdiction,  administer  the  af- 
fairs of  the  town  In  person.  It  exercises 
both  le^slatlve  and  executive  functions.  The 
freest  discussion  prevails,  yet  In  some  re- 
spects Its  proceedings  are  Inherently  some- 
what summary.  The  technical  rules  of  par- 
liamentary law,  designed  for  the  regulation 
of  deliberative  assemblies,  are  In  some  re- 
spects ill  adapted  for  the  transaction  of  the 
affairs  of  a  town  meeting.  Hence,  although 
In  general  the  action  of  town  meetings  con- 
forms to  parliamentary  procedure.  It  never 
has  been  held  that  they  are  governed  by  the 
strict  rules  of  legislative  practice.  Hunne- 
man  v.  Orafton,  10  Mete.  454.  The  ample 
pi>weT8  possessed  by  moderators,  recognized 
from  earliest  times  and  growing  out  of  the 
imperative  needs  of  the  office,  are  Inconsist- 


ent with  many  bicldebts  of  ordinary  par- 
liamentary law.  When  a  meeting  of  such 
powers,  limitations  and  general  characteris- 
tics votes,  as  to  any  of  Its  articles,  indefinite 
postponement  this  action  of  necessity  means 
that  the  meeting  Is  opposed  to  the  proposi- 
tloa  presented.  Indefinite  postponement  by  a 
body  having  only  definite  present  existence 
is  the  equivalent  of  complete  disapproval. 
This  conclusion  Is  confirmed  by  the  technical 
meaning,  which  the  phrase  has  acquired  in 
parliamentary  usage.  There  Is  a  consensus 
of  opinion  among  writers  upon  this  subject 
that  It  means  suppression  of  the  question, 
and  is  equivalent  to  a  negative  vote.  Gush- 
ing, Law  &  Practice  of  Legislative  Assem- 
blies, I  1386;  Crocker,  Parliamentary  Pro- 
cedure, f  36;  Jefferson,  Manual  of  Parliamen- 
tary Practice,  f  33  (2);  Reed,  Parliamentary 
Rules,  }{  121,  122.  It  follows  that  the  vote 
of  the  town,  when  the  acceptance  of  the 
street  was  first  before  It,  was  a  rejection  of 
the  action  of  the  selectmen  In  laying  It  out 
It  remains  to  Inquire  whether,  under  these 
circumstances,  the  town  can'  act  a  second 
time  upon  the  subject  without  a  new  lay-out 
by  the  selectmen.  The  statute  governing 
this  laying  out  of  a  townway  Is  Pub.  St 
c  49,  f§  65,  67-71,  inclusive;  Rev.  Laws 
&  48t  S§  65*  67-71,  Inclusive.  The  proce- 
dure marked  out  requires  an  adjudication 
by  the  selectmen  or  road  commissioners,  act- 
ing not  as  agents  of  the  municipality,  but  as 
public  ofBcers,  In  the  exorcise  of  an  independ- 
ent, untrammeled  and  sound  Judgment,  that 
the  puUlc  necessity  and  ctmvenlence  require 
the  way.  This  adjudication  can  be  made 
only  after  a  notice  and  a  bearing,  or  an  op- 
portunity for  hearing,  has  been  given  to  the 
owners  of  all  land  over  which  the  way  ex- 
tends. It  becomes  a  part  of  the  duty  of  the 
public  board.  If  it  decides  that  the  public  In- 
terest demands  the  laying  out  of  the  way,  to 
determine  the  amount  of  compensation  to  be 
paid  for  each  parcel  of  land  included  within 
the  boundaries  of  the  way,  and  report  this 
award  as  a  part  of  the  laying  out,  which 
must  be  filed  in  tb'e  ofllce  of  the  town  clerk 
seven  days  at  least  before  the  town  meet- 
ing called  for  the  purpose  of  acting  upon  It 
None  of  these  steps  are  Idle  formalities,  but 
they  are  all  requirements  of  substance,  fram- 
ed as  essential  and  Indispensable  prerequi- 
sites to  the  appropriation  of  private  property 
to  this  public  use.  Blalsdell  v.  Wlnthrop, 
118  Mass.  138.  The  scheme  provides  for  a 
hearing  before  and  a  decision  by  the  board  of 
public  officers,  and  a  determination,  after  op- 
portunity for  full  discussion,  by  all  the- 
voters  of  the  town  deliberating  In  lawful 
meeting.  These  various  requirements  are 
links  in  a  single  chain;  If  any  one  is  broken 
or  unsound  the  whole  Is  worthless.  The  final 
action  Is  by  the  town  meeting.  If  Its  seal  of 
acceptance  Is  placed  upon  the  previous  ac- 
tion, a  way  springs  into  existence;  If  It  Is  re- 
fused, the  whole  matter  falls.  A  due  regard 
to  the  rights  of  the  landowner  requires  that 
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this  course  of  procedure  should  go  forward 
with  reasonable  contlnnlty  from  the  begin- 
ning to  the  end.  Hfe  ought  not  to  be  ham- 
pered in  the  Improvement  of  his  estate  by 
long  continued  procrastination  and  vacilla- 
tion on  the  part  of  the  public  in  deciding 
whether  he  shall  be  left  undisturbed  or  a 
part  of  his  property  appropriated  by  eminent 
domain.  Precipitate  action  Is  not  required, 
and  due  consideration  and  discussion  ac- 
cording to  the  traditions  of  the  town  meet- 
ing are  desirable  and  provided  for.  But 
once  the  matter  is  fairly  before  the  town, 
acceptance  must  follow,  which  will  appear 
by  affirmative  vote,  at  the  town  meeting  (or 
a  regular  adjournment  thereof)  at  which  It 
Is  first  presented,  or  rejection  is  Implied. 
The  requirement  for  assessment  of  damages 
to  the  landowner  leads  to  the  same  conclu- 
sion. Such  determination  of  damages  can  be 
made  only  as  of  the  time  when  the  act  Is 
done.  It  serves  the  twofold  purpose  of  giv- 
ing to  the  voters  before  the  tovm  meeting  as 
estimate  of  one  element  of  the  expense  of 
the  proposed  improvement,  and  to  the  land- 
owner the  judgment  of  an  Impartial  tribunal 
as  to  his  pecuniary  damages.  But  both  these 
purposes.  In  many  localities  of  changing  val- 
ues of  real  estate,  might  be  frustrated  if  ac- 
tion might  be  taken  by  the  town  meeting 
after  the  lapse  of  years. 

The  result  is  that  over  the  land  In  ques- 
tion the  public  way  was  not  legally  laid  out 

Exceptions  overruled. 


(198  Man.  137) 

SUNTER  et  al.  v.  SUNTER. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     March  2,   100&) 

1.  Entbt,  Writ  oii^-Improvements— Taxes. 

Rev.  Laws,  c.  170.  reiatinR  to  writ  of  entry, 
provides  in  section  14  ttiat  th^  rents  and  profits 
for  which  defendant  is  liable  shall  be  the  clear 
annual  value  of  the  land  while  in  possession, 
after  deducting  taxes  on  the  land  paid  by  him. 
Section  15  provides  that  in  determining  the 
rents  and  profits  the  value  of  the  use  by  the  ten- 
ant of  any  improvements  made  by  him  shall  not 
be  included.  The  guardian  of  three  wards  in- 
directly conveyed  their  land  to  herself,  erected  a 
house  thereon,  and  later  made  a  voluntary  con- 
veyance of  the  land  to  one  of  the  wards.  In  a 
suit  by  the  other  two  wards  against  the  Rrantee 
ward,  the  conveyances  were  avoided,  but  defend- 
ant was  allowed  for  two-thirds  of  the  value  of 
the  improvement.  Ueld  that,  while  plaintiffs 
could  set  off  against  such  allowance  only  the 
rents  and  profits  of  the  land  exclusive  of  the  im- 
provement, they  were  chargeable  only  with  the 
amount  of  taxes  on  the  land  paid  by  the  guard- 
ian during  her  lifetime,  and  not  with  taxes  on 
the  entire  estate,  nor  for  repairs  or  insurance: 
they  having  been  allowed  no  benefit  from  the 
improvement. 

2.  Same— PAY»fENT  fob  lUPBOVEMENXa. 

The  guardian  of  three  wards  indirectly  sold 
their  land  to  herself  and  thereafter  conveyed  it 
to  defendant  ward.  Held  that,  on  the  other  two 
wards  securing  judgment  setting  the  conveyances 
aside,  it  was  optional  with  plaintiffs  whether 
they  would  pay  their  share  of  the  value  of  im- 
provements made  by  the  guardian  on  the  prop- 
erty, and  of  taxes,  etc.,  paid  by  her,  and  take 
their  share  of  the  property,  or  q'ot. 


Appeal  from  Superior  Court,  Sidtolk  Ooon- 
ty;  George  A.  Sanderson,  Judge. 

Suit  by  Andrew  B.  Sunter  and  another 
against  William  BiL  Sunter  (brothers  and 
sisters)  to  avoid  a  sale  of  land  of  which  their 
father  died  seised,  and  which  Jane  Sunter, 
their  mother,  as  their  guardian,  indirectly 
sold  to  herself  and  afterwards  conveyed  to 
defendant,  and  for  an  account  of  rent,  and 
to  restrain  conveyance  of  the  land.  From  a 
decree  for  plaintiffs,  and  from  an  order  con- 
firming the  master's  report,  defendant  ap- 
pealed. The  decree  was  modified,  and  the  re- 
port ordered  recommitted  to  the  master.  See 
190  Mass.  449,  77  N.  E.  497.  From  a  final  de- 
cree confirming  the  master's  second  report, 
both  sides  appeal.  Reversed,  and  case  ordered 
recommitted  to  the  master  to  state  the  ac- 
count in  accordance  with  the  opinion. 

The  following  are  the  plaintiffs'  objections 
to  the  master's  second  report: 

"The  plaintiffs  hereby  object  to  the  draft 
of  the  master's  second  report  in  the  above-en- 
titled suit,  and  state  their  objections  as  fol- 
lows: 

"First  Objection.  For  that  the  master  has 
ruled  that  the  rents  and  profits  of  the  laud 
only  should  be  con^dered  in  determining  the 
set-otr  of  the  plaintiffs. 

"Second  Objection.  For  that  the  master 
has  ruled  that  during  the  period  the  mother 
held  title  the  plaintiffs  were  entitled  to  set 
off  their  share  of  the  clear  annoal  value  of  the 
land  only. 

"Third  Objection.  For  that  in  stating  the 
account  the  master  has  not  stated  the  rents 
and  profits  of  the  property  with  the  improve- 
ments, that  is  for  both  tbe  bouse  and  the  land, 
from  September  2, 1887,  to  December  24,  1003, 
or  from  such  date  in  1887  or  186St  as  Bald 
house  was  completed  for  occupancy. 

"Fourth  Objection.  For  that  the  master  has 
not  allowed  the  plaintiffs  their  share  of  tbe 
rents  and  profits  of  the  property  with  the  im- 
provements, that  is  for  t>oth  tbe  house  and  the 
land,  for  the  period  of  time  specified  in  the 
third  objection." 

Tbe  defendant  hereby  makes  ttie  following 
objections  to  the  master's  second  report: 

"(1)  That  the  master  admitted  evidence  of 
tbe  value  which  the  house  on  the  land  In  ques- 
tion would  have  if  severed  from  the  land  and 
moved  away. 

"(2)  That  the  master  having  found  that  the 
plaintiffs'  proportionate  share  of  the  sum  of 
$701.80  expended  by  Jane  Sunter  for  taxes 
and  insurance  is  $507.02,  and  this  sum  being 
greater  than  the  plaintiffs'  share  of  the  rents 
he  does  not  rule  that  tbe  plaintiffs  should  bie 
chargeable  with  said  sum  of  $507.92,  and  that 
the  defendant  should  be  allowed  tliat  sum  in 
restating  the  account. 

"(3)  That  the  master  has  found  that  the 
rents  and  profits  of  said  bouse  and  land  from 
December  24.  1903,  the  date  when  the  de- 
fendant acquired  title  to  the  present  date 
amount  to  $1,365.  and,  that  of  this  sum  the 
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defendant  Is  chargeable  with  two-thirds  of  It 
or  1910. 

"(4)  The  defendant  objects  to  Items  7  and  8 
of  the  account  as  restated  marked  'B.' 

"(5)  The  defendant  objects  that  the  master 
has  not  found  and  ruled  that  the  plaintiffs  are 
chargeable  with  the  difference  between  their 
share  of  the  rents  and  profits  of  the  land, 
viz.,  $216.80,  and  the  amount  with  which  said 
plaintiffs  are  chargeable  for  repairs  and  in- 
surance, namely,  $507.92;  leaving  a  balance 
In  favor  of  the  defendant  of  $291.12. 

"(6)  That  the  master  found  and  stated  In 
his  report  that  If  the  house  was  severed  from 
the  land  and  moved  away,  It  would  be  prac- 
tically worthless,  except  for  the  materials 
which  be  finds  would  be  worth  $200. 

"(7)  That  the  master  refused  to  rule  that 
the  plaintiffs  are  entitled  to  their  share  of  the 
clear  annual  value  of  the  land  only  as  If  said 
land  were  vacant,  not  including  the  rental 
value  of  the  house  placed  thereon  by  Jane 
Snnter,  during  the  peMod  that  the  defendant 
held  the  title  thereof  as  well  as  during  the 
period  his  mother  held  the  title." 

The  following  are  the  plaintiffs'  exceptions 
to  the  master's  second  report: 

"The  plaintiffs,  having  duly  objected  to  the 
master's  second  report  In  the  above-entitled 
suit,  as  will  appear  by  reference  thereto, 
hereby  except  to  said  report,  and  specify  the 
matters  so  excepted  to,  and  the  causes  thereof, 
as  follows: 

"First  Exception.  They  except  for  the  rea- 
son set  forth  In  their  first  objection  appended 
to  said  report 

"Second  Exception.  They  except  for  the 
reason  set  forth  In  their  second  objection  ap- 
j)ended  to  said  report. 

"Third  Excejjtion.  They  except  for  the 
reason  set  forth  in  their  third  objection  ap- 
pended to  said  report. 

"Fourth  Exception.  They  except  for  the 
reason  set  forth  In  their  fourth  objection  ap- 
pended to  said  report" 

The  following  are  respondent's  exceptions 
to  the  master's  second  report: 

"And  now  comes  the  respondent  In  the 
above-entitled  cause  and  says  that  be  Is  ag- 
grieved by  the  report  of  the  master  therein, 
and  excepts  to  the  several  findings  of  the  said 
master  and  to  so  much  of  his  report  as  here- 
inafter stated  and  to  which  objections  have 
been  duly  filed  with  the  said  master. 

"(1)  The  respondent  excepts  because  the 
master  admitted  evidence  of  the  value  which 
the  bouse  on  the  land  in  question  would  have 
if  severed  from  the  land  and  moved  away. 

"(2)  The  respondent  excepts  to  that  portion 
of  the  master's  report  wherein  he  finds  that 
the  plalntifTs  proportionate  share  of  the  sum 
of  $761.89  expended  by  Jane  Sunter  for  taxes 
and  Insurance  is  $507.92,  and  this  sum  being 
greater  than  the  plaintiffs'  share  of  the  rents, 
be  does  not  rule  that  the  plaintiffs  should  be 
chargeable  with  said  sum  of  $507.92,  and  that 
the  defendant  should  be  allowed  that  sum  In 
restating  the  account. 


"(3)  The  respondent  excepts  to  that  portion 
of  the  master's  report  wherein  he  finds  that 
the  rents  and  profits  of  said  bouse  and  land 
from  December  24,  1903,  the  date  when  the 
defendant  acquired  title  to  the  present  date 
amount  to  $1,365,  and  that  of  this  sum  the 
defendant  Is  chargeable  with  two-thirds  of 
It,  or  $910. 

"(4)  The  respondent  excepts  to  that  portion 
of  the  master's  account  wherein  he  finds  that 
the  rent  of  the  premises  during  the  period 
defendant  has  held  title,  to  wit,  from  De- 
cember 24,  1903,  to  date,  at  $35  per  month,  is 
$1365 ;  and  that  the  defendant  is  accountable 
for  two-thirds  thereof  or  $910. 

"(5)  The  respondent  excepts  because  the 
master  has  not  found  and  ruled  that  the  plalu- 
tltts  are  chargeable  with  the  difference  be- 
tween their  share  of  the  rents  and  profits  of 
the  land,  viz.,  $216.80,  and  the  amount  with 
which  said  plaintiffs  are  chargeable  for  re- 
pairs and  Insurance,  namely  $507.92;  leaving 
a  balance  in  favor  of  the  defendant  of  $291.12. 

"(6)  Thfe  respondent  excepts  to  that  portion 
of  the  master's  report  wherein  he  has  found 
and  stated  In  his  report  that  If  the  house  was 
severed  from  the  land  and  moved  away,  it 
would  be  practically  worthless,  except  for 
the  materials,  which  be  finds  would  be  worth 
$200. 

"(7)  The  respondent  excepts  to  the  master's 
report  wherein  he  refuses  to  rule  that  the 
plaintiffs  are  entitled  to  their  share  of  the 
clear  annual  value  of  the  land  only  as  if  said 
land  were  vacant,  not  including  the  rental 
value  of  the  house  placed  thereon  by  Jane 
Sunter,  during  the  period  that  the  defendant 
held  the  title  thereof,  as  well  as  during  the 
period  his  mother  held  the  title." 

B.  S.  Ladd  and  T.  F.  Strange,  for  plaintiffs. 
M.  J.  Jordan  and  John  D.  Graham,  for  re- 
spondent. 

SHELDOX,  J.  The  effect  of  the  plaintiffs' 
success  in  avoiding  the  deeds  given  by  Jane 
Sunter  is  that  they  become  entitled  to  two 
undivided  thirds  of  the  premises,  while  the 
defendant  remains  the  owner  of  the  other  un- 
divided third  part.  It  is  the  same  as  If  they 
had  recovered  a  judgment  In  a  writ  of  entry 
for  possession  of  that  part  of  the  estate,  al- 
though their  rights  are  to  be  enforced  by 
ordering  the  defendant  to  convey  to  them 
instead  of  Issuing  an  execution  against  him. 
Sunter  v.  Sunter,  190  Mass.  449,  77  K.  E.  497. 
And  as  was  stated  In  that  decision,  the  de- 
fendant is  entitled  to  allowance  for  two-thirds 
of  the  value  of  the  improvement  made  by  the 
erection  of  a  house  upcm  the  premises,  In 
accordance  with  the  provisions  of  Bev.  Laws, 
c.  179,  {  17.  The  value  of  this  Improvement 
has  been  found  by  the  master  to  be  $3,500; 
and  the  plaintiffs  are  therefore  chargeable 
with  two-thirds  of  this  sum,  op  $2,333.33 ;  and 
the  master  has  correctly  so  ruled. 

The  master  was  also  correct  in  his  ruling 
that  only  the  rents  and  profits  of  the  land 
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shonld  be  comldered  In  determining  the  aet-ofl 
of  the  plaintiffs.  That  Is  the  express  langnage 
of  Rev.  Laws,  c.  ITO,  St  14,  15.  But  there 
should  not  be  allowed  against  this  sum  the 
total  amount  expended  by  Jane  Sunter  during 
her  life  for  taxes  niwn  the  whole  estate,  but 
only  for  the  taxes  upon  the  land.  This  again  Is 
the  direct  language  of  section  14  Just  cited; 
and  evidently  the  plaintiffs,  taking  their  share 
of  the  house  at  Its  value  when  they  brought 
their  suit  and  having  no  benefit  of  its  rents  and 
profits  during  their  mother's  occupancy,  are 
not  to  be  charged  with  taxes,  repairs  or  Insur- 
ance during  that  period  upon  the  bouse  from 
which  they  had  and  are  allowed  no  benefit. 
The  language  of  the  court  In  the  former  deci- 
sion In  this  case  In  100  Mass.  449,  77  N.  E. 
407,  which  seems  to  have  been  misunderstood 
by  the  master,  was  not  intended  to  state  a 
different  mle  from  this.  Apparently,  if  the 
account  bad  been  stated  In  this  way,  there 
would  have  been  a  balance  In  favor  of  the 
plaintiffs  out  of  the  rents  and  profits  of  the 
land  during  the  time  that  the  title  was  held 
by  their  mother,  Jane  Sunter ;  but  as  it  was  not 
fonnd  what  was  the  amount  of  the  taxes  upon 
the  land  during  this  time,  this  does  not  cer- 
tainly appear.  The  master  was  right  also  In 
declining  to  charge  the  plaintiffs  with  any- 
thing more  than  their  share  of  the  fair  value 
of  the  Improvements. 


The  account  for  the  time  after  the  defend- 
ant entered  into  occupation  Should  be  taken  in 
the  same  manner  up  to  the  date  of  the  plain- 
tiffs bringing  their  suit.  As  they  are  to  be 
treated  as  having  then  purchased  the  house 
at  its  then  fair  value,  after  that  time  the  de- 
fendant shonld  be  charged  with  the  total 
amount  of  the  rents  and  profits,  less  his  proper 
expenditures  for  taxes,  repairs  and  Insurance 
upon  two-thirds  of  the  whole  estate,  as  was 
stated  In  the  former  decision  of  this  case. 
Sunter  v.  Sunter,  190  Mass.  449,  iss,  TJ  N. 
E.  497.  We  find  no  other  errors  In  the  mas- 
ter's report. 

Accordingly  the  decree  of  the  superior  court 
must  be  reversed,  and  a  decree  entered  sus- 
taining the  plaintiffs'  second  and  third  ex- 
ceptions In  part,  and  the  defendant's  third  and 
fourth  exceptions  and  his  seventh  exception  In 
part ;  and  overruling  all  the  other  exceptions 
of  both  parties  and  reconunlttlng  the  case  to 
the  master  to  state  the  account  in  accordance 
with  this  opinion.  T^e  may  add  that  the 
plaintiffs  should  not  be  required  absolutely 
to  pay  the  amount  with  which  they  may  be 
charged,  as  was  done,  probably  by  Inadver- 
tence, in  the  decree  appealed  from.  It  is  in 
their  option  whether  they  will  or  will  not  pay 
that  amount  and  take  their  share  of  the 
property. 

Ordered  accordingly. 
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O70  ind.  no 
TBVIS  T.  HAMMKR  SMITH  et  aL     (Na 
21,254.) 
(Supreme  Ooart  of  Indiana.     April  10,   1908.) 

1.  Trial— Spbciai.  Findings  —  Refusal  to 
Make— DiBCBETioH. 

Under  Bums'  Ann.  St.  1901.  i  560.  pro- 
Tiding  that  upon  trials  of  qnestiona  of  fact  by 
a  court  it  sliaU  be  unnecessary  for  it.  to  state 
its  findings,  except  generally,  unless  one  of  the 
parties  request  it,  etc.,  in  a  trial  to  a  conrt 
the  judge  did  not  abuse  his  discretion  in  re- 
fusing plaintifTs  request  for  a  special  finding 
made  the  day  set  for  entering  a  finding,  though 
defendants  bad  made  a  request  for  special  find- 
ings, where  the  judge  took  notes  of  the  evidence 
for  the  purpose  of  complying  with  such  a  request, 
and  plaintiff  had  no  notice  of  defendants'  with- 
drawal or  their  request  until  the  day  set  for  a 
decision  of  the  case,  where  the  judge  resided  else- 
where, and  to  have  made  a  special  finding  would 
have  involved  considerable  delay,  and  it  did  not 
appear  that  he  had  the  notes  of  the  evidence 
with  hinv  or  whether  they  had  been  preserved. 
fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  46,  Trial,  |  917.] 

2.  Appeal— Rkview- Findings  or  Coobt— 
Conclusiveness. 

On  api>eal  in  a  case  tried  to  the  conrt, 
the  Supreme  Court  in  passing  upon  the  evidence 
mast  do  so  with  the  intendment  in  favor  of  the 
trial  court's  finding  so  far  as  legally  warranted 
by  the  evidence. 

[Ed.  Note.— Por  cases  in  point,  see  Cent.  Dig. 
TOI.  8,  Appeal  and  Error,  U  3979-3982.] 

8.  CSoKPOBATiONS— Action  to  Reooveb  Valub 
Of'  Pbopkbty   Sold  —  Evidence  —  Suvfioi- 

ENrY. 

ETvidence  tn  an  action  by  stockholders  on 
behalf  of  the  corporation  to  recover  the  value 
of  pipe  sold  by  the  president  held  to  aathoriie 
a  finding  that  the  president  owned  the  pipe  in- 
dividually. 

4.  Saue. 

,i Where  the  president  of  a  water  company 
boucbt'pipe  in  his  individaal  capacity  he  was 
not  without  authority  to  sell  it  becanse  bound 
to  account  to  the  stockholders  for  profits  arising 
from  the  transactjon. 

5.  Same. 

Where  the  president  of  a  water  company 
under  general  authority  to  proceed  individually 
to  construct  a  plant,  with  only  responsibility 
of  ultimately  accounting  to  the  stockholders, 
contracted  to  buy  pipe,  the  stockholders  having 
omitted  to  interest  themselves  in  the  transac- 
tion, when  money  was  required  to  make  the 
contract  of  value,  cannot  complain  of  a  sale  by 
the  president  of  the  contract  after  the  company 
became  practically  defunct,  nor  claim  the  whole 
profit  of  the  sale. 

6.  Pleading  —  Aduisbion  —  EiTECT  or  Gen- 
eral Denial. 

In  an  action  by  a  stockholder  on  behalf  of 
a  corporation  to  recover  the  value  of  pipe  sold 
by  the  president  claimed  by  defendant  to  have 
been  owned  by  him  individually,  an  admission 
in  a  special  paragraph  of  the  answer  that  the 
corporation  had  purchased  the  pipe  did  not 
overcome  the  force  of  a  general  deniel  in  the 
answer. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
Tol.  39,  Pleading,  f  266.] 

7.  CoRPOEATioN- Action  bt  Stockholde*— 
Rights. 

Where  a  corporation  ought  in  morals-  and 
Justice  to  be  bound  by  a  transaction,  a  stock- 
holder most  for  the  purpose  of  an  action  by  him 
on  the  corporation's  behalf  involving  the  trans- 
action stand  in  the  corporation's  shoes. 

Appeal   from   Gircalt  Court,    Washington 
Ooonty;    Perry  E>.  Bear,  Special  Judge. 
84  N.E.— 22 


Action  by  John  Tevls  against  Lonis  Ham- 
mersmith and  others.  From  a  Judgment  for 
defendants,  plaintiff  appealed  to  the  Appel- 
late Court,  whence  the  cause  was  transferred 
to  the  Supreme  Court.  Transferred  from  Ap- 
pellate Court  under  subdivision  2,  f  1337J, 
Bums'  Ann.  St  1901.     Affirmed. 

For  opinion  In  Appellate  Court,  see  81  N. 
B.  S14. 

Helms,  Bruce  &  Helms,  J.  H.  Shea,  and 
Mitchell  &  Mitchell,  for  appellant  G.  H. 
Hester,  for  appellees. 

QIliI-ETT,  J.  This  Is  a  second  appeal. 
See  Tevls  v.  Hammersmith,  31  Ind.  App.  281, 
66  N.  B.  79,  912.  The  action  was  brought  by 
appellant  on  behalf  of  the  Home  Crystal  Wa- 
ter Company  to  recover  the  value  of  a  cer- . 
tain  lot  of  Iron  water  pipe  sold  by  appellant 
Peter  Arlund,  the  president  of  said  company. 
The  purchasers,  whom  appellant's  brief  states 
are  the  real  defendants  in  said  case,  were 
appellees  Gheens,  Bush,  and  Parker. 

The  first  question  arises  out  of  the  refusal 
of  the  trial  court  to  make  a  special  finding. 
The  cause  was  tried  at  the  June  term,  1905, 
of  the  court  below,  and  at  the  commencement 
of  the  trial  counsel  for  appellees  requested 
the  court  to  make  a  special  finding,  and 
throughout  tlie  trial  the  court  took  notes  of 
the  evidence  for  the  purpose  of  complying 
with  said  request  Cpon  the  termination  of 
the  bearing  the  Judge  announced  that  when 
he  had  reached  a  conclusion  he  wonid  notify 
counsel  on  one  side  to  prepare  a  special  find- 
ing. Early  in  September  tlie  Judge  notified 
counsel  for  appellant  that  be  had  reached  a 
conclusion,  and  that  he  had  requested  oppo- 
site counsel  to  prepare  a  special  finding.  It 
was  the  understanding  of  counsel  for  appel- 
lant; as  early  as  the  Bth  or  7tb  of  September, 
that  the  finding  would  be  favorable  to  ap- 
pellees. At  about  this  time  counsel  for  ap- 
pellees received  Information  that  the  case 
would  be  decided  in  their  favor,  and  they 
sent  the  Judge  a  motion  to  withdraw  their 
request  for  a  special  finding.  The  latter  re- 
turned the  same  to  counsel  for  appellees,  and 
on  the  8th  day  of  September  they  filed  It 
with  the  clerk  of  the  court  below,  where  it 
remained  untu  the  27th  of  September,  when 
It  was  temporarily  withdrawn,  with  the  other 
papers  in  the  case,  and  thus  remained  off  the 
files  until  the  day  the  cause  was  decided. 
Counsel  for  appellant  had  no  notice  of  the 
withdrawal  of  the  request  for  a  special  find- 
ing until  October  ^th,  which  was  the  day 
set  by  the  Judge  for  deciding  the  case.  They 
testified  that  they  were  misled  by  their  want 
of  such  knowledge,  and  would  have  filed  a 
request  for  a  special  finding  bad  they  known 
that  the  request  above  made  bad  been  with- 
drawn. On  the  date  last  mentioned  they  ob- 
jected to  the  withdrawal  of  such  request,  and, 
before  the  announcement  of  the  decision,  they 
requested  on  behalf  of  appellant  tliat  a  ope- 
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clal  finding  be  filed,  sapporting  their  objec- 
tion and  motion  by  a  verified  showing.  The 
court,  however,  refnsed  to  make  a  special 
finding,  and  entered  a  general  finding  In  fa- 
vor of  appellees,  to  which  action  appellant 
excepted. 

Section  560,  Bums'  Ann.  St  1901,  provides: 
"Upon  trials  of  questions  of  fact  by  the  court. 
It  shall  not  be  necessary  for  the  court  to 
state  its  finding,  except  generally  for  the 
plaintiff  or  defendant,  unless  one  of  the  par- 
ties request  It,  with  a  view  of  excepting  to 
the  decision  of  the  court  upon  the  questions 
of  law  involved  in  the  trial;  In  which  case 
the  court  shall  first  state  the  facts  In  writing, 
and  then  the  conclusions  of  law  upon  them, 
and  judgment  shall  be  entered  accordingly." 
Although  the  statute  does  not  fix  the  time 
'  when  the  request  must  be  made,  yet,  where  not 
made  at  the  commencement  of  the  trial,  this 
court  has  held  that  it  Is  within  the  discretion 
of  the  court  to  refuse  the  request  Hartlep  v. 
Cole,  120  Ind.  247,  22  N.  E.  130;  Stumpb  ▼. 
Miller,  142  Ind.  442,  41  N.  B.  812.  In  Bing- 
ham V.  Stage,  123  Ind.  281,  287,  28  N.  E. 
756,  757,  this  court  said:  "The  court  com- 
mitted no  error  in  refusing  to  make  a  special 
finding  that  was  available  to  the  appellant 
The  appellant  at  no  time  requested  the  court 
to  make  a  special  finding,  and  cannot  predi- 
cate error  upon  the  request  of  his  adversary." 
If  we  were  to  grant  appellant's  contention 
(which  we  are  not  to  be  understood  as  im- 
pliedly holding)  that  a  case  might  be  made 
wherein  it  might  be  shown  that  the  court  had 
abused  its  discretion  in  refusing  to  make  a 
special  finding  pursuant  to  a  request  made 
subsequent  to  the  commencement  of  the  trial, 
yet  it  would  be  enough  to  dispose  of  this  case 
to  say  that  there  is  nothing  to  show  that  the 
court  in  this  instance  abused  its  discretion. 
Counsel  for  appellant  bad  no  right  to  rely  to 
any  extent  whatever  upon  the  fact  that  their 
adversaries  had  asked  tor  a  special  finding. 
Appellant  was  therefore  in  the  position  of 
having  without  legal  excuse  delayed  his  re- 
quest until  the  day  set  for  the  entering  of 
the  finding.  The  special  Judge  who  resided 
elsewhere  had  attended  upon  court  on  that 
day  for  the  purpose  of  entering  a  finding, 
and  counsel  were  also  present  for  the  pur- 
pose of  protecting  the  rights  of  their  re- 
spective clients.  To  have  made  a  special 
finding  upon  request  made  at  that  time  would 
have  necessarily  involved  a  considerable  de- 
lay, as  the  evidence  was  long  and  the  prepa- 
ration of  a  special  finding  a  difficult  task. 
Besides,  we  are  not  advised  that  the  Judge 
had  bis  notes  of  the  evidence  with  him,  or. 
Indeed,  whether  they  had  been  preserved,  for 
the  defendants'  request  had  been  withdrawn. 
The  presumption  is  strong  of  the  rightfulness 
of  the  action  of  the  court  and  upon  the  state 
of  the  record  as  indicated  in  the  transcript 
we  can  by  no  means  say  that  the  court 
abused  its  discretion  in  denying  this  eleventh- 
hour  application  for  a  special  finding. 


In  passing  on  the  evidence  we  must  do  so 
with  the  Intendment  In  favor  of  the  trial 
court's  finding,  so  far  as  legally  warranted  by 
the  evidence.  In  the  year  1898  Peter  Arlund 
obtained  a  contract  for  the  building  of  a  wa- 
terworks system  in  the  city  of  New  Albany. 
This  contract  was  assigned  on  September  29, 
1898,  to  the  Home  Crystal  Water  Company  In 
consideration  of  |150,000  of  the  company's 
$200,000  of  stock.  Arlund  was  elected  presi- 
dent of  the  corporation,  and  as  such  the  by- 
laws gave  blm  a  "general  supervision"  of  its 
affairs.  The  other  stockholders  had  compara- 
tively small  holdings,  but  Arlund  bad  execut- 
ed contracts  to  others.  Including  appellant 
which.  If  not  amounting  to  executory  assign- 
ments of  stock,  were  at  least  a  charge  upon 
a  considerable  portion  of  his  Interest  An  is- 
sue of  b<mds  was  authorized  on  said  day  to 
the  amount  of  $150,000,  $100,000  of  which  was 
to  be  certified  by  the  trustee  and  delivered  to 
the  water  company  to  erect  and  complete  the 
plant  and  the  balance  was  also  to  be  certified 
and  delivered  to  the  corporation.  The  com- 
pany was  practically  without  ready  means, 
and  substantially  nothing  was  done  In  carry- 
ing out  the  work.  Referring  now  to  the  ac- 
tual stockholders,  it  may  be  said  that  it  was 
expected  to  make  a  profit  out  of  the  bonds, 
and  every  one  who  had  any  connection  with 
the  enterprise,  or  who  bad  put  any  money  In- 
to the  company,  was  to  receive  a  profit  The 
talk  was  that  Arlund  and  one  Frank  Scheffold 
were  to  build  the  waterworks  as  a  construc- 
tion company;  that  Arlund  should  manage 
the  whole  affair,  should  float  the  bonds.^^tc.; 
and  that,  after  the  completion  of  the  work,  he 
should  render  a  statement  and  divide  wl^  the 
others..  Arlund  invited  bids  for  the  furnish- 
ing of  pipe  in  the  name  of  the  Home  Crystal 
Water  Company,  and  on  October  10, 1898,  the 
American  Pipe  &  Foundry  Company  submit- 
ted a  bid  of  $14.50  per  ton,  addressed  to  Ar- 
lund &  Co.,  "terms  to  be  made  satisfactory" 
to  bidder  before  shipments  begin.  On  said 
day  three  of  the  persons  who  held  office  as  di- 
rectors of  the  Home  CjTStal  Water  Company 
met  Arlund  and  the  representative  of  the 
American  Pipe  &  Foundry  Company  In  Ar- 
lund's  office  in  Louisville.  One  of  the  direct- 
ors testified  that  the  meeting  was  a  called 
meeting  of  the  directors,  and  that  the  mem- 
bers there  present  authorized  Arlund  to  buy 
the  pipe  for  the  company;  that  he  spoke  of 
the  bargain  "we  had  made";  and  that  be 
represented  to  the  witness  that  it  was  the 
Home  Crystal  Water  Company  which  was  the 
purchaser.  At  this  point,  however,  we  quote 
from  Arlund's  examination  as  a  witness: 
"Q.  Do  you  know  anything  about  a  commit- 
tee of  the  Home  Crystal  Water  Company  that 
was  appointed  to  ascertain  about  the  construc- 
tion of  the  plant?  A.  No,  sir;  only  that  Mr. 
Blr,  Mr.  Borgerding,  and  Mr.  Scheffold  came 
to  my  office  the  day  I  bought  the  pipe  from 
the  American  Pipe  &  Foundry  Company.  Q. 
Did  they  come  to  your  office  to  attend  a  meet- 
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lug  of  flie  Home  Crystal  Water  Company? 
A.  No,  sir.  Q.  Were  any  other  directors  of 
that  company  there?  A.  Only  Mr.  Blr,  Scbef- 
fold,  and  Borgerding.  Q.  Tell  whether  It  was 
in  that  conversation  or  on  that  day  that  you 
did  make  the  purchase  of  the  pipe?  A.  Yes, 
sir;  from  the  American  Pipe  &  Htoundiy  Com- 
pany. Q.  State  whether  or  not  it  is  a  fact 
that  you  made  that  contract  with  the  Ameri- 
can Pipe  &  Foundry  Company,  or  whether  you 
made  it  independently  and  separately  as  the 
firm  of  P.  Arlund  &  Co?  A.  I  had  no  cause 
to  make  a  contract  in  the  name  of  the  Home 
Crystal  Water  Company,  but  in  the  name  of 
P.  Arlund  &  Co.,  for  the  l>eneflt  of  the  Home 
Crystal  Water  Company.  Q.  What  do  you 
mean  when  you  say  that  it  was  for  the  bene- 
fit of  the  Home  Crystal  Water  Company  when 
you  as  P.  Arlund  &  Co.  made  the  contract  for 
the  purchase  of  this  pipe?  A.  My  contract 
for  the  pipe  and  the  profits  would  go  to  the 
stockholders  who  wcie  interested  with  me, 
and  the  people  who  had  put  up  money  with 
me  were  to  get  the  benefit  of  the  proflt»— the 
profits  I  could  make  out  of  the  contract  Q. 
The  stockholders  who  were  interested  with 
you  in  the  Home  Crystal  Water  Company? 
How  many  were  in  the  construction  company, 
if  you  know?  A.  I  know  that  every  individ- 
ual member  who  put  money  in  the  Home 
Crystal  Water  Company  was  to  share  In  the 
-profits  I  should  get  from  the  constructing  of 
that  waterworks  plant  I  bought  the  pipe 
for  that  purpose,  with  that  intention.  Q. 
State  whether  you  were  ever  autliorized  to 
purchase  this  pipe  by  the  Home  Crystal  Wa- 
ter Company,  or  board  of  directors,  or  stock- 
holders. A.  No,  sir,  only  they  talked  for  me 
to  go  ahead."  When  asked  whether  he  had 
ever  told  Mr.  Bir  (as  the  latter  had  testified) 
that  the  Home  Crystal  Water  Company  owned 
the  pipe  the  witness  a'nswered,  "No  sir-ee." 
It  must  be  confessed  that  there  is  difficulty  in 
reconciling  the  claim  of  Arlund  that  the  pipe 
was  purchased  by  him  with  his  correspond- 
ence with  the  American  Pipe  &  Foundry  Com- 
pany; but,  on  the  other  hand,  we  find  that 
at  a  meeting  of  the  directors  of  the  corpora- 
tion held  January  24,  1899,  at  which  all  of  the 
directors  but  one  were  present,  it  was  unan- 
imously resolved  that  a  committee  of  three 
should  be  appointed  to  advertise  for  bids  "for 
furnishing  and  constructing  the  waterworks 
plant,"  and  thereupon  a  committee  was  ap- 
pointed to  advertise  "for  the  said  construc- 
tion and  completion  of  said  plant."  Shortly 
afterwards  It  was  ascertained  that  the  bonds 
could  not  be  sold,  owing  to  some  defects  in  the 
franchise,  and,  aside  from  an  effort  to  secure 
the  passage  of  an  amendatory  ordinance,  the 
corporation  seems  with  this  to  have  become 
practically  defunct  Arlund  made  unsuccess- 
ful efforts  to  borrow  money  on  the  pipe  con- 
tract, and  in  the  latter  part  of  February,  189&, 
be  assigned  the  contract  to  Gheens,  Bush,  and 
"Parker.  One  of  their  number  interrogated 
him  as  to  bis  title,  and  he  stated  that  the  com- 


pany had  no  interest  In  the  pipe.  The  attor- 
ney of  Arlund,  who  had  prepared  the  articles 
of  incorporation  and  the  mortgage,  and  had 
been  present  at  all  of  the  meetings  of  the 
stockholders  and  directors  shown  tiy  the  min- 
ute books,  was  interrogated  by  one  of  the 
purchasers  as  to  whether  the  corporation  had 
anything  to  do  with  the  contract  and  to  this 
question  the  attorney,  according  to  his  tes- 
timony, made  answer:  "I  told  him  the  Home 
Crystal  Water  Company  at  its  meeting  a 
month  previous  passed  a  resolution  appointing 
a  committee  to  advertise  for  bids  for  con- 
structing and  for  building  a  plant;  that  it 
had  never  been  at  any  time  the  intention  of 
the  company  outlined  at  any  of  its  meetings 
or  any  of  its  officers  to  buy  the  material  and 
build  a  plant  of  its  own,  but  that  they  relied 
upon  the  plant  being  constructed  and  paying 
for  it  m  bonds,  and  possibly  some  stock ;  that 
they  had  up  to  that  time  never  received,  that 
I  had  ever  heard  of,  any  bid  for  the  construc- 
tion of  that  plant.  In  conversation  with  Ar- 
IvflA  frequently  I  knew  that  he  had  expected 
to  bid  on  the  contract,  and  that  he  had  gotten 
this  bid  for  pipe  to  enable  him  to  put  in  a  bid, 
but  the  failure  of  the  Ctilcago  people  to  take 
the  bonds,  and  the  failure  of  the  new  ordi- 
nance, destroyed  any  question  of  building  the 
plant  in  my  opinion,  and  it  was  never  serious- 
ly considered  after  that"  There  was  a  sharp 
Increase  in  the  price  of  lion  pipe  after  the 
making  of  the  contract  and  the  purchasers 
were  able,  by  advancing  a  large  amount  of 
money  and  by  much  eniort,  to  sell  the  pipe  at 
a  considerable  advance.  The  drafts  were 
drawn  on  P.  Arlund,  president  of  the  Home 
Crystal  Water  Company.  It  was  explained 
that  this  was  because  the  pipe  company  show- 
ed a  disposition  to  endeavor  to  get  out  of  the 
contract  Two  of  the  directors  at  least  had 
to  do  with  the  dealings  of  the  purchasers,  and 
we  find  no  evidence  of  any  effort  upon  the 
part  of  any  of  the  stockholders  or  directors 
to  undo  Arlund's  action  until  this  suit  was 
commenced,  about  nine  months  after  the  sale. 
Appellant  claims  to  have  learned  of  what  had 
been  done  late  in  the  summer  of  189d.  So  far 
as  we  have  observed,  the  evidence  does  not 
show  that  he  had  had  anything  to  do  with  the 
transaction  of  the  business  of  the  company 
or  was  advised  thereof.  These  facts,  how- 
ever, are  not  really  influential.  Between  said 
time  and  the  bringing  of  the  snit  appellant 
was  active  in  the  effort  to  acquire  stock  Iti 
the  corporation  and  the  other  interests,  with 
a  view  to  the  making  of  his  interests  profita- 
ble by  the  setting  aside  of  the  sale. 

We  are  unable  to  say  that  the  finding  of 
the  court  was  not  authorized  in  view  of  the 
state  of  the  record.  There  is  enough  of  con- 
tradiction in  the  evioence  to  prevent  a  review 
by  this  court.  Hudelson  v.  Hudelson,  164 
Ind.  694,  74  N.  EL  504,  and  cases  cited.  Ar- 
lund's testimony  was  not  as  perspicuous  as  it 
might  have  been  concerning  his  acceptance  of 
the  bid  in  his  indli-ldual  capacity,  but  it  is 
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clear  that  It  was  bis  purpose  to  have  tbe 
court  80  onderstancL  In  this  he  la  borne  out 
by  tbe  fact  that  until  this  suit  was  brought 
those  concerned  are  not  shown  to  have  offered 
any  objection  to  what  he  did,  and  that  none 
of  tbe  8tocl{lx>Idera  or  directors  are  shown  to 
bare  tal^en  any  steps  to  take  care  of  the  con- 
tract It  Is  also  strongly  corroborated  by 
the  fact  tnat  as  late  as  January  4,  1899,  the 
corporation  was  talcing  steps  to  procure  a  con- 
tractor to  furnish  and  construct  tbe  plant,  a 
course  which  it  would  not  have  taken  had  it 
been  supposed  that  the  company  had  purchas- 
ed about  3,000  tons  of  pipe  which  would  In- 
volve an  expenditure  of  upwards  of  ^,000. 
Ariund  seems  to  have  dominated  In  the  en- 
tire undertaking ;  but  there  Is  abundant  room 
for  the  conclusion  that  the  expectation  of  the 
stockholders  and  directors  was  that,  through 
Ariund  acting  as  a  contractor  or  construction 
company,  they  would  all  receive  profits  upon 
his  final  accounting  with  them.  This  being 
true,  whatever  Arlund's  responsibility  to  the 
corporation  may  be  for  the  profits  he  derived 
from  the  sale  of  the  pipe,  It  cannot  be  said 
that.  If  be  bought  the  pipe  In  his  Individual 
capacity,  be  was  without  authority  to  sell  It. 
Tbe  corporation  was  a  separate  entity,  and 
after  he  had  been  given  carte  blanche  to  go 
ahead  as  a  construction  company,  with  only 
the  responsibility  of  ultimately  accounting  to 
the  stockholders  and  persons  concerned,  tbe 
corporation,  which  never  put  Itself  In  privity 
wltb  this  contract  while  there  was  any  bur- 
den to  bear,  cannot,  after  he  has  sold  what  he 
had  the  legal  title  to,  and  after  the  purchasers, 
by  their  money  and  endeavor,  have  made  the 
bargain  good,  step  in  and  claim  the  whole  ben- 
efit. This  would  not  be  Justice.  It  would  be 
Iniquitous.  The  court  was  legally  Justified 
In  concluding  that  Ariund  owned  the  pipe,  or, 
rather,  tbe  ctwtract  therefor,  and,  this  being 
true,  whatever  notice  the  purchasers  may 
have  had  of  his  relations  with  the  company.  It 
was  too  late  for  the  corporation  and  for  those 
concerned  with  it,  having  omitted  to  Interest 
themselves  in  tbe  transaction  when  money 
was  required  to  make  tbe  contract  of  any 
value,  to  complain  of  the  disposition  which 
Ariund  made  of  the  conti^act  Appellant,  at 
the  most,  has  shown  but  a  mere  irregularity, 
and,  as  the  company  and  the  stockholders  and 
directors  have  been  guilty  of  great  laches 
since,  it  has  no  enforceable  equity  which  is 
available  to  it  or  to  appellant  This  alone  Is 
enough  to  dispose  of  the  case.  Hill  v.  Nisbet, 
100  Ind.  841,  355;  10  Cyc.  970.  It  was  said 
in  Moran  v.  Horsky,  178  U.  S.  a06»  208,  20 
Sup.  Ct.  856,  44  L.  Ed.  1038,  that  a  neglected 
right  if  neglected  too  long,  must  be  treated  as 
on  abandoned  right  which  no  court  will  en- 
force. The  corporation  is  without  equity,  and 
appellant's  claim  In  this  case  Is  derived  from 
tbe  company.  It  is  true  that  a  special  para- 
graph of  answer  contained  an  admission  that 
the  company  had  purchased  the  pipe,  but  this 
did  not  overcome  tbe  force  of  tlie  general  de- 


nial. Fudge  r.  Marquell,  104  Ind.  447,  72  N. 
E.  S65,  73  N.  E.  886;  Ray  T.  Moore,  24  Ind. 
App  480,  56  N.  E.  987. 

It  is  unnecessary  to  determine  the  precise 
relation  of  appellant  to  tbe  cori>oration.  If 
tbe  latter  ought  In  morals  and  Justice  to  be 
bound  by  what  was  done,  and  we  bold  that  it 
should  be,  then  appellant  must  for  the  pur- 
poses of  this  action,  stand  in  its  shoes.  There 
oould  be  no  objection  to  an  action  by  tbe  par-' 
ties  in  interest  to  require  Ariund  to  account 
for  the  money  received  by  him  from  the  sale 
of  the  contract  but  we  perceive  no  ground.  In 
view  of  the  points  made,  for  disturbing  the 
finding  of  the  court  below. 

Judgment  affirmed. 


(170  Ind.  ESS) 
TOWN  OP  JASONVILLB  ▼.  HUMPHREYS. 

(No.  21 ,044.) » 
(Supreme  0>urt  of  Indiana.     April  9,   1908.) 

APPKAir-BBiKFS— Rules  or   Coubt— Waivkb 

OF  Ebro«. 

Tbe  Btatement  in  a  brief  on  appeal,  "for 
amended  complaint  see"  pages  of  tbe  transcript, 
is  not  a  aumcient  compliance  with  rule  22  (55 
N.  E.  v),  providing  that  an  appellant  in  bis 
brief  ahall  make  a  concise  statement  of  so  mnch 
of  the  record  aa  fally  presents  every  error  and 
exception  relied  on  referring  to  the  pages  and 
lines  of  the  transcript;  and,  where  an  assign- 
ment of  error  that  the  court  erred  in  suataintng 
demurrer  to  the  amended  complaint  is  only  sup- 
ported by  such  a  statement  in  appellant's  brief, 
the  assignment  will  be  deemed  to  have  been 
waived. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  3,  Appeal  and  Error,  {  3095.] 

Appeal  from  (Mrcuit  Court  Greene  County ; 
Charles  E.  Henderson,  Judge. 

Action  by  the  town  of  Jasonville  against 
John  Humphreys  to  recover  a  penalty  for  vio- 
lation of  a  city  ordinance.  From  a  Judgment 
for  defendant  on  sustaining  a  demurrer  to 
the  amended  complaint  plaintiff  appeals.  Af- 
firmed. 

B.  W.  Bennett  and  Buff  &  Stratton,  for  ap- 
pellant   John  A.  Riddle,  for  appellee. 

JORDAN,  J.  Appelbut  stotes  In  Its  brief 
that  this  is  an  action  by  the  town  of  Jason- 
ville, Greene  county,  Ind^  "to  recover  a  pen- 
alty for  the  violation  of  an  ordinance  of  said 
town  requiring  persons  selling  spirituous, 
vinous,  malt  or  other  intoxicating  liquors 
within  the  limits  of  the  town  to  pay  a  license 
fee  to  the  town  of  $150."  It  is  further  stated 
that  appellee  demurred  to  the  amended  com- 
plaint for  Insufficiency  of  facts.  This  demur- 
rer the  court  sustained,  and,  appellant  refus- 
ing to  further  plead.  Judgment  was  rendered 
in  favor  of  appellee.  The  error  assigned  la 
based  upon  the  ruling  of  the  court  in  sustain- 
ing tbe  demurra  -  to  the  amended  complaint 

The  validity  .of  said  ordinance  being  called 
In  question,  Jurisdic-tion  over  this  appt-al  is 
lodged  in  the  Supreme  Court  Appellant  has 
wholly  failed  to  comply  with  rule  22  of  this, 
court  (55  N.  El.  v.)  for  the  reason  that  It  lias 
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neither  aet  oat  In  Its  brief  the  amended  com- 
plaint  to  which  the  demurrer  was  sustained, 
nor  has  It  made  a  substantial  or  condensed 
statement  of  the  complaint  The  only  effort 
which  Its  counsel  have  made  to  comply  with 
the  rule  Is  the  following  short  statement  in 
Its  brief :  "For  amended  complaint  see  T.  P. 
3,  L.  27  to  L.  17,  P.  5."  This  Is  not  a  com- 
pliance with  the  requirements  of  sabdlTlsion 
5  of  rale  22,  which  expressly  exacts  of  an  ap- 
pellant the  duty  at  least  to  gire  or  make  In 
his  brief  "a  concise  statement  of  so  much  of 
the  record  as  fully  presents  every  error  and 
exception  relied  on,  referring  to  the  pages 
and  lines  of  the  transcript."  On  account  of 
appellant's  neglect  to  comply  with  the  rule 
In  question,  we  must  regard  and  hold  that 
the  assignment  that  the  court  erred  In  sus- 
taining the  demurrer  to  the  amended  com- 
plaint  has  been  waived.  TuthiU  Spring  Co. 
V.  HolUday,  1C4  Ind.  13,  72  N.  B.  872.  and 
cases  cited;  Schrelber  v.  Worm,  164  Ind.  7, 
72  N.  B.  852;  Tongret  v.  Carlln,  165  Ind.  489, 
75  N.  E.  887;  Springer  v.  Brlcker,  165  Ind. 
532,  76  N.  E.  114,  and  cases  there  cited ;  Amer- 
ican Food  Co.  T.  Halstead,  165  Ind.  633,  76 
N.  E.  251. 

Therefore,  no  question  being  presented  up- 
on the  part  of  appellant,  the  judgment  Is  af- 
firmed. 

on  Ind.  396) 

KNICKERBOCKER  ICE  CO.  T.  OSAT.t 
(No.  21,077.) 

(Supreme  Conrt  of  Indiana.     April  9,   1908.) 

1.  Hasteb  and  Servant— Personal  Injuries 
— PtEA-DiNO—SuinciENCY— Matters  Pecitl- 
IABI.T  Within  Knowledqe  of  Adverse 
Pabtt. 

Under  the  rale  that  plaintiff  is  not  required 
to  plead  Bpecifically  matters  peculiarly  within 
defendant's  knowledge,  a  complaint  in  an  action 
by  an  employe  for  pergonal  injuries,  which  al- 
leged that  defendant,  through  it«  lawfully  au- 
thorized agent,  one  H.,  who  was  its  chief  en- 
gineer in  charge  of  all  its  engines  and  machinery, 
and  under  waom  plaintiff  was  working,  and 
whose  orders  he  was  bound  to  obey,  negligently 
ordered  plaintiff  from  his  usual  place  of  em- 
ployment into  the  dangeroug  engine  room,  where 
he  was  injured,  was  sumcient  to  apprise  de- 
fendant of  the  charge  It  was  required  to  meet; 
defendant  being  presumed  and  held  to  know 
what  officers  and  agents  it  employed,  and  the 
duty  and  extent  of  authority  assigned  to  each. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  84,  Master  and  Servant,  {  820.] 

2.  Samb— EIhfloteb'b  LiIabilitt  Act. 

■  In  an  action  by  an  employe  for  personal  in- 
juries, a  complaint  alleging  that  defendant, 
tbrongh  its  lawfully  authorized  agent,  nnder 
whom  plaintiff  was  working,  and  whose  orders 
he  was  bonnd  to  obey,  negligently  ordered  plain- 
tiff into  a  dangerous  engine  room,  where  he 
was  injured,  did  not  state  a  cause  of  action 
under  the  employen'  liability  statute. 

a  Bahx. 

In  an  action  by  an  employe  for  personal  in- 
juries, allegations  that  defendant,  through  its 
lawfully  anthorized  agent,  under  whom  plain- 
tiff was  work'ng,  and  whose  orders  he  was  bound 
to  obey,  negligently  ordered  plaintiff  from  his 
usual  place  of  employment  into  a  dangerous  en- 
^ns  room,   where   he   was  injured,   were   ma- 

'Rebasrinc  denied. 


terial,  and  necessary  to  show  that  when  In- 
jured plaintiff  was  working  in  the  line  of  his 
duty. 

4.  Pleading — Complaint— Causes  of  Action 
— Separate  Statement. 

In  an  action  at  common  law  for  personal 
injuries  to  an  employe,  plaintiff  may  include 
in  his  complaint  as  many  acts  as  he  thinks  in 
any  way  contributed  to  the  accident,  without 
making  the  complaint  amenable  to  a  motion  to 
separate  it  into  independent  paragraphs. 

5.  Master  and  Servant— Warning  and  In- 
STBUCTiNo  Servant— Latent  Dangers. 

A  master  ia  bound  to  disclose  to  an  employe 
any  latent  defects  and  dangers  of  which  he 
knows  or  ought  to  know  by  the  ez«rc<se  of  rea- 
sonable care,  and  which  are  not  known  to  or 
discoverable  by  the  employe  in  the  exercise  of 
reasonable  care;  and,  if  the  master  directs  the 
employe  to  perform  work  outside  of  the  scope 
or  place  of  his  usual  employment,  he  is  under 
the  same  obligation  to  instruct  and  warn  him  of 
the  dangers  incident  to  such  special  service. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  {  310.] 

6.  Save. 

In  an  action  for  injuries  to  an  employe, 
a  complaint  alleging  that  plaintiff  was  taken 
from  his  usual  duties  and  place  of  work  and 
directed  by  defendant  to  perform  a  particular 
service  in  an  engine  room  at  another  place, 
which  by  reason  of  the  reverse  movement  of  the 
engine  and  counter  balances  thereon,  and  the 
sloping  and  slippery  condition  of  the  floor,  which 
dptendant  had  negligently  permitted  to  become 
covered  with  oil  from  the  engine,  was  extremely 
unsafe  and  dangerous ;  that  these  unusual  con- 
ditions and  dangers  were  known  to  defendant, 
and  unknown  to  plaintiff,  and  were  such  aa 
could  not  have  been  reasonably  anticipated  by 
him,  and  on  account  of  the  darkness  of  the  room 
could  not  be  discovered  or  avoided;  and  that 
plaintiff  slipped  on  the  floor  and  was  injured 
by  the  engine — was  sufficient  as  against  a  de- 
murrer for  want  of  facts. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  SS  825-832.] 

7.  Evidence— Opinion  Evidence— Oompeten- 
CT  OF  Experts— Machineht  and  Mechan- 
ical Devices  and  Appliances. 

Where,  in  an  action  by  an  employe  for  per- 
sonal injuries,  plaintiff  alleged  that  defendant 
negligently  failed  to  provide  oil  pans  and  drains 
for  its  engine,  a  witness  who  testified  that  at 
the  time  of  the  accident  he  was  defendant's  chief 
engineer,  and  had  been  employed  and  connected 
with  engines  and  machinery  of  the  kind  in  ques- 
tion at  numerons  places  continuously  for  14  or 
lo  years,  vras  competent  to  testify  as  to  whether 
or  not  oil  pans  and  drain;  vrere  customarily 
used. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  20,   Evidence,  {  2349.] 

8.  Trial— Reception  of  Dvidbncb— Motion 
to  Strike  Out. 

In  an  action  by  an  employe  for  personal  in- 
juries through  slipping  on  the  oily  floor  of  an 
engine  room  and  l>eing  struck  by  the  machinery, 
a  motion  to  strike  out  testimonv  of  a  witness 
that  it  was  customary  in  most  places  to  use  oil 
pans  and  drains  for  an  engine,  because  the  ques- 
tion was  not  limited  to  conditions  similar  to 
those  existing  in  the  engine  room  in  question, 
was  properly  refused,  since.  If  any  reason  exist- 
ed makmg  the  use  of  oil  pans  and  drains  un- 
necessary or  inexpedient  In  the  case,  and  justify- 
ing an  exception  to  the  general  rule,  it  was 
proper  matter  to  be  developed  and  shown  oi. 
cross-examination. 

9.  Evidence  —  Best  and  Seconoabt  Evi- 
dence. 

Under  the  rule  requiring  the  best  evidence, 
and  that  proof  of  reputation,  when  competent, 
is   only   permissible  In   case  primary  evidence 
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to  the  same  effect  Ib  not  attainable,  evidence,  in 
an  action  for  injuries  to  an  employ^,  that  cer- 
tain parties  were  generally  reported  to  be  de- 
fendant's superintendent  and  chief  engineer^  re- 
spectively, was  inadmissible;  it  being  within 
plaintifTs  power  to  obtain  direct  evidence  as  to 
the  relation  of  such  parties  to  defendant,  and 
of  their  authority  and  duties. 

lEd.  Note. — For  case.i  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  {  403.] 

10.  Appeal— Harmless  EJbbob— Admibsior  of 
Evidence. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy€,  plaintiff  alleged  that  defendant,  ttirongh 
'tg  chief  engineer,  one  H.,  negligently  ordered 
plaintiff  into  the  engine  room,  where  he  was  in- 
jured, the  admission  of  evidence  that  one  M. 
wiis  generally  reputed  to  be  defendant's  super- 
intendent and  one  H.  ita  chief  engineer  was  not 
reversible  error ;  defr'ndant  having  stated  in  an- 
swer to  interrogatories  that  M.  was  its  superin- 
tp-  dent  and  H.  having  testified  tliat  he  was 
chief  engineer. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $f  4161-4170.] 

11.  Master  and  Servant— Injuries  to  Skbt- 
ANT — Evidence. 

In  an  action  for  injuries  to  an  employe, 
plaintiff  claimed  that  defendant,  through  H.,  its 
(bief  engineer,  ordered  him  into  a  dangerous 
eng'ne  room,  where  be  was  injured.  In  an-. 
swer  to  a  question  as  to  what  bis  employment 
with  defendant  was  at  the  time  H.  answered 
that  he  was  chief  engineer.  Held,  that  defend- 
ant could  not  complain  of  the  answer ;  the  gues- 
tiun  being  broad  enough  to  cover,  not  only  the 
substance  of  the  witness'  contract,  but  also  bis 
actual  work  in  defendant's  service  at  the  time 
of  the  accid-nt,  and  it  being  clearly  establ'shed 
that  the  work  which  he  performed  was  such  as 
pertained  to  the  position  of  one  who  might  ap- 
propriately be  styled  chief  engineer. 

12.  Same— Fellow  Servants. 

Power  of  control  is  not  necessarily  de- 
ducible  from  the  mere  fact  that  one  servant 
ranks  another. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Diig. 
vol.  34,  Master  and  Servant,  |S  451-453.] 

13.  Witnesses  —  Examination— Responsive- 
ness OF  Answer. 

Where,  in  answer  to  the  question  how  long 
the  floor  of  an  engine  rdom  had  been  sloping,  a 
witness  answered  that  the  year  l>efore  they 
dug  out  under  the  corner  to  get  at  a  condense 
barrel,  which  was  underneath  that  comer,  but 
immediately  after  testified  that  the  effect  of  tak- 
ing the  dirt  out  let  the  side  slope  a  little,  a 
motion  to  strike  out  the  answer  as  not  respon- 
sive to  the  question  jvas  properly  overruled. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  SS  861-863.] 

14.  Depositions— Reception  in  Evidence— 
MoTtoN  to  Strike  Out. 

Where  an  examination  was  in  the  shape  of 
a  deposition,  at  the  taking  of  which  defendant 
had  an  opportunity  to  cross-examine,  and  the 
rejection  of  a  question  would  probably  occasion 
expense  and  possibly  delay,  without  serving  any 
substantial  purpose,  or  materially  affecting  the 
result,  the  court  properly  refused  to  strike  out 
the  question  as  leading  and  suggestive. 

15.  Master  and  Servant— Personal  Inju- 
ries—Vice Pbincipal-^ufficikhct  of  Evi- 
dence. 

In  an  action  for  injuries  to  an  employ^, 
evidence  examined  and  held  to  warrant  a  finding 
that  defendant  authorized  another  employe  to 
direct  plaintiff  to  go  to  the  place  where  he  was 
injured. 

16.  Same. 

In  an  action  for  injuries  to  an  employ^ 
(lirough  slipping  on  tlie  oily  floor  of  an  engine 


room,  and  being  struck  by  the  machinery,  .evi- 
dence lield  to  support  a  verdict  for  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  954-877.] 

Appeal  from  Superior  Court,  La  Porte 
County;   H.  B.  Tuthill,  Judge. 

Action  by  George  Gray  against  the  Knick- 
erbocker Ice  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Stuart  MacKlbben,  for  appellant  Cmm- 
packer  &  MOran,  for  appelllee. 

MONTGOMERY,  J.  This  is  an  appeal 
from  a  Judgment  of  $9,000  recovered  by  ap- 
pellee for  a  personal  injury  sustained  on  ac- 
count of  negligence  while  in  appellant's  em- 
ploy. A  former  Judgment  was  reversed  by 
this  court  (165  Ind.  140,  72  N.  E.  860),  and 
thereafter  the  complaint  was  amended  and 
the  Issues  reformed.  The  first  paragraph  of 
amended  complaint  is  in  substance  as  fol- 
lows: That  at  the  time  stated  appellant  was 
a  corporation,  engaged  In  the  ice  business, 
and  the  owner  and  operator  of  three  ice- 
houses on  the  shore  of  Wolfe  Lake,  Ind.,  and 
of  the  machinery,  engines,  and  appliances- 
used  in  connection  therewith.  That  in  the 
monttia  of  January  and  February,  1901,  there 
were  two  steam  engines  which  furnished  the 
motive  power  for  running  the  machinery  In 
one  of  these  icehouses,  designated  as  No.  3. 
The  larger  of  these  engines  was  situated  in 
a  brick  engine  room  adjacent  to  the  ice- 
house, and  the  other  in  a  smaller  house  lo- 
cated about  250  feet  therefrom,  fnmishing 
power  to  run  a  Blush  carrier.  Ttiat  on  Feb- 
ruary 21,  1901,  appellee  was,  and  had  been 
continuously  for  more  than  one  month  prior 
thereto,  employed  by  appellant  as  stationary 
engineer  in  charge  of  the  larger  of  said  en- 
gines. That  It  was  his  sole  duty  to  run  and 
care  for  the  same,  and  he  bad  no  connection 
with  or  control  over  the  smaller  or  slush 
carrier  engine,  which  was  in  charge  of  a  sep- 
arate and  Independent  engineer.  That  for 
four  weeks  prior  to  the  accident  appellant 
negligently  and  carelessly  permitted  its  slush 
carrier  engine  to  become  defective  and  nnflt^ 
for  use  in  that  its  bearings.  Journals,  and 
slides  were  loose,  worn  out,  and  defective, 
its  oil  cups  and  holders  leaky  and  defective, 
and  that  said  engine  was  without  oil  pans 
and  drains  to  catch  waste  oil,  which  equip- 
ment is  necessary  and  usual.  That  for  many 
months  prior  to  the  date  of  the  injury  appel- 
lant negligently  and  carelessly  permitted  tlie 
floor  on  the  west  side  of  said  engine  to  be- 
come irregular  and  sloping  from  the  base  of 
the  engine  towards  the  west  side  of  the  en- 
gine room.  That  on  account  of  the  condition 
of  said  engine  said  sloping  floor  became  cov- 
ered with  a  thick  coating  of  grease  and  oil, 
and  on  said  date,  and  for  more  than  a  week 
prior  thereto,  on  the  west  side  of  said  en- 
gine, and  for  a  distance  of  more  than  2  feet 
therefrom,  there  had  been  oil  upon  the  floor 
one-balf  inch  In  thickness.  That  said  engine 
was  used  In  the  reverse  motion,  wUcb  caused 
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tbe.  coanter  balances  to  Tevolve  within  a 
quarter  of  an  inch  of  the  side  frames  of  the 
engine.  That  the  movemeDt  of  tbe  counter 
balances  and  the  sloping  and  slippery  condi- 
tion of  the  floor  made  the  engine  room  ex- 
tremely dangerous  and  unsafe,  and  created 
an  extraordinary  and  nnusnal  condition  not 
to  be  expected  or  anticipated.  That  appel- 
lant actually  knew  of  said  conditions  and 
the  extraordinary  dangers  and  risks  arising 
therefrom  for  more  than  a  week  prior  to  ap- 
pellee's Injury,  and  might  hare  repaired  said 
floor  and  engine  and  made  the  same  safe,  but 
wholly  neglected  and  failed  so  to  do,  and  neg- 
ligently and  carelessly  continued  to  use  said 
engine,  and  negligently  permitted  said  grease 
and  oil  to  remain  and  to  accumulate  on  said 
floor.  That  appellee  did  not  know  of  any  of 
said  conditions,  nor  of  the  extraordinary  dan- 
gers and  hazards  arising  therefrom,  and  ai>- 
pellant  knew  or  ought  to  have  known  that  ap- 
pellee was  Ignorant  of  said  conditions  and 
extraordinary  dangers.  That  said  engine 
room  was  dark  and  poorly  lighted,  so  that 
the  presence  of  said  oil  on  the  floor  was  not 
discoverable  by  the  exercise  of  ordinary  care. 
That  on  the  21st  day  of  February,  1901,  ap- 
pellant, through  its  lawfully  authorized  agent, 
Bmest  Hart,  who  was  its  chief  engineer  in 
charge  of  all  of  its  engines  and  machinery,  un- 
der whom  appellee  was  working,  and  whose 
orders  he  was  at  the  time  bound  to  obey,  neg- 
ligently and  carelessly  ordered  appellee  from 
his  usual' place  of  employment  into  the  dan- 
gerous engine  room,  and  negligently  and 
carelessly  failed  to  give  him  any  notice  of 
the  extraordinary  dangers  and  hazards  In 
said  engine  room,  and  of  the  fact  that  the 
engine  was  defective,  old,  and  worn  out,  and 
the  floor  sloping,  oily,  and  greasy.  That  ap- 
pellee had  no  knowledge  of  these  facts  and 
conditions  as  appellant  well  knew.  That  In 
obedience  to  said  order  appellee  went  into 
said  engine  room,,  and  upon  said  oily,  greasy, 
sloping,  and  unsafe  portion  of  the  floor,  and 
near  to  said  downward  revolving  counter 
I)alancee,  and  while  In  said  room,  and  in  the 
performance  of  his  duties,  appellee's  feet 
slipped  ont  from  under  him  on  account  of 
tbe  greasy  and  slippery  condition  of  tbe 
floor,  and  in  falling  he  was  thrown  against, 
the  engine,  and  his  arm  caught  between  said 
counter  balances  and  crushed  off  at  a  point 
above  the  wrist,  all  of  which  is  alleged  to  be 
the  result  of  appellant's  negligence  In  per- 
mitting the  floor  to  be  and  remain  In  the  con- 
dition, described,  and  the  engine  to  be  operat- 
ed In  the  backward  or  reverse  motion.  The 
third  paragraph  of  the  amended  complaint  is 
substantially  the  same  as  the  first,  but  omits 
tbe  charge  that  appellant  negligently  and 
carelessly  failed  to  give  appellee  any  warn- 
ing or  notice  of  the  extraordinary  dangers  to 
wb'.ch  he  would  be  exposed  by  entering  the 
slush  carrier  engine  room.  It  Is  alleged  that 
appellee's  Injuries  were  caused  by  the  negli- 
gence and  carelessness  of  -appellant  in  per- 
mitting and  suffering  tbe  engine  room  floor 


on  the  west  side  of  the  engine  to  become,  be, 
and  remain  sloping,  and  slippery  from  the 
presence  of  oil,  which  condition  was  caused 
by  the  defective  and  ill-kept  condition  of  the 
engine,  and  because  of  the  fact  that  appel- 
lant negligently  and  carelessly  operated  said 
engine  in  the  baclsward  or  reverse  motion  in 
such  manner  that  the  counter  balances  re- 
volved from  above  downward.  Appellant's 
motion  to  make  the  complaint  more  spedflc 
and  to  separate  the  causes  of  action  pleaded, 
and  its  demurrer  to  each  paragraph  upon 
the  ground  of  Insu£9clent  facts,  were  succes- 
sively overruled.  Appellant  answered  by 
general  denial,  and  a  jury  trial  resulted  in 
a  verdict  for  apprflee,  upon  which,  after 
overruling  a  motion  for  a  new  trial,  judgment 
was  rendered. 

The  errors  assigned  and  urged  upon  our 
consideration  challenge  the  decisions  of  the 
court  in  overruling  appellant's  motion  to  re- 
quire each  paragraph  of  the  amended  com- 
plaint to  be  made  more  definite  and  specific, 
the  motion  to  require  appellee  to  state  in 
separate  paragraphs  and  number  his  several 
causes  of  action,  tbe.  demurrer  to  each  para- 
graph of  amended  complaint,  and  the  motion 
for  a  new  trial. 

Each  paragraph  of  the  amended  complaint 
alleged  that  appellee  was  taken  from  his 
usual  place  of  employment  and  sent  Into  the 
engine  room,  averred  to  be  unsafe  and  dan- 
gerous, by  appellant.  In  obedience  to  an  order 
of  its  lawfully  authorized  agent,  Ernest  Hart, 
who  was  Its  <dilef  engineer  in  charge  of  all 
of  Its  engines  and  machinery,  and  whose  or- 
ders appellee  was  at  the  time  bound  to  obey. 
Appellant  sought  to  have  this  part  of  the 
complaint  made  more  specific  by  showing  the 
position  occupied  by  Hart  In  appellant's  serv- 
ice, his  relation  to  appellant  and  to  appellee, 
and  the  power,  duty,  and  authority  delegated 
to  him  by  appellant  In  support  of  this  mo- 
tion appellant  cites  and  relies  upon  the  ease 
of  Pittsburgh,  etc.,  R.  Co.  v.  Adams,  105  Ind. 
151,  5  N.  E.  187.  In  that  case  the  allegation 
was  not,  as  in  this,  that  tlie  defendant  did 
the  negligent  act,  but  only  that  plaintiff  was 
"ordered  by  Patrick  Clary,  a  person  stand- 
ing towards  plaintiff  in  the  relation  of  su- 
perior In  the  employ  of  defendant,"  and  the 
court  very  properly  said:  "It  does  not  neces- 
sarily follow  that  because  tbe  persons  giving 
the  orders  stood  towards  appellee  In  the  re- 
lation of  superior  in  the  employ  of  appellant 
they  had  authority  or  the  semblance  of  au- 
thority to  order  him  to  do  the  braking  and 
coupling.  They  may  have  been  superior  In 
rank,  and  yet  without  authority,  or  tbe  sem- 
blance of  authority,  to  give  such  orders." 
The  charge  In  this  case  is  that  appellant  is- 
sued the  negligent  order  Itself,  and  commu- 
nicated It  through  Hart,  its  authorized  agent, 
to  whose  orders  and  directions  appellee  was 
bound  to  yield  obedience.  This  was  clearly 
sufficient  as  a  matter  of  pleading  to  apprise 
appellant  of  the  charge  which  It  was  required 
to  meet.    Appellant  is  presumed  and  held  to 
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know  wbat  officers  and  agents  it  bad  In  con- 
nection with  this  Ice  plant,  and  the  duty  and 
extent  of  autttorlty  assigned  to  each,  and  it 
is  a  well-settled  rule  that  the  plaintiff  is  not 
required  to  plead  specifically  facts  which  are 
peculiarly  within  the  knowledge  of  the  de- 
fendant. Louisville,  etc.,  R.  Co.  t.  Crunk, 
119  Ind.  542,  21  N.  B.  31,  12  Am.  8t  Rep. 
443;  Indiana  Bicycle  Go.  v.  Willis,  18  Ind. 
App.  625,  48  N.  El  646.  It  follows  that  the 
court  did  not  err  In  overruling  the  motion  to 
require  the  complaint  to  be  mad«  more 
specific. 

The  motion  to  paragraph  the  complaint  al- 
leged that  each  of  the  paragraphs  of  amended 
complaint  contained  four  separate  and  dis- 
tinct causes  of  action,  to  wit:  Common-law 
actions  (1)  for  failure  to  furnish  a  safe  place 
In  which  to  work,  and  (2)  failure  to  furnish 
safe  machinery  with  which  to  work;  and, 
statutory  actions  (3)  for  the  negligence  of 
appellant's  servant  to  whose  order  appellee 
was  bound  to  and  did  conform,  and  (4)  Injury 
resulting  to  appellee  while  obeying  the  par- 
ticular Instructions  of  a  person  delegated 
with  the  authority  of  appellant  in  that  be- 
half. In  our  opinion  no  attempt  was  made 
to  state  a  cause  of  action  under  the  employ- 
ers' liability  statute,  bat  the  allegations  with 
respect  to  the  orders  of  Hart  were  material 
and  necessary  to  show  that  when  Injured 
appellee  was  working  in  the  line  of  bis  duty. 
Ft  Wayne,  etc.,  Oa  v.  Parsell,  itfS  Ind.  223, 
79  N.  E.  439.  The  cause  of  action  pleaded 
was  one  at  common  law,  and  might  be  predi- 
«ated  upon  as  many  separate  or  concnrrent 
acts  of  negligence  as  the  pleader  deemed  op- 
erative In  producing  the  injury  described. 
Appellee  could  have  at  most  but  one  recoTory, 
and,  accurately  speaking,  had  but  one  cause 
of  action,  but  had  the  right  of  electing  to 
plead  it  in  different  forms,  and  in  separate 
paragraphs,  if  the  facts  were  such  that  the 
accident  might  be  attributed  to  more  than  one 
act  of  negligence.  It  was  his  privilege  also 
to  include  in  his  complaint  as  many  acts  as 
he  thought  in  any  way  contributed  toward 
producing  the  accident,  without  making  such 
complaint  amenable  to  a  motion  to  separate 
the  same  into  Independent  paragraphs.  Pitts- 
burgh, etc.,  Ry.  Co.  ▼.  Lighthelser,  168  Ind. 
438,  78  N.  B.  1033;  Chicago,  etc.,  Ry.  Co. 
V.  Barnes,  164  Ind.  143,  73  N.  B.  91;  New 
York,  etc.,  Ry.  Co.  v.  Robblns,  88  Ind.  App. 
172,  76  N.  E.  904;  Southern  Ind.  Ry.  Co.  T. 
Hoggatt,  35  Ind.  App.  348,  73  N.  E.  1096. 

The  duty  and  obligation  of  the  master  to 
provide  and  maintain  a  safe  place  and  safe  ap- 
pliances for  the  performance  of  the  work 
assigned  to  his  servant  is  elementary.  The 
employer  Is  likewise  bound  to  disclose  to  the 
employ^  any  latent  defects  and  dangers  of 
which  he  has  knowledge,  or  ought  to  have 
had  knowledge  by  the  exercise  of  reasonable 
care,  and  which  are  not  known  to  or  discov- 
erable by  the  employ^  in  the  exercise  of  rea- 
sonable care  on  his  part ;  and,  if  the  master 
directs  the  servant  to  perform  work  outside . 


of  the  scope  or  place  of  his  usual  employ- 
ment, he  is  under  the  same  obligation  to  in- 
struct and  warn  him  of  the  dangers  Incident 
to  such  special  service.  The  complaint  In 
this  case  is  founded  upon  these  well-settled 
principles.  It  was  charged,  as  already  shown, 
that  appellee  was  taken  from  his  usual  duties 
and  place  of  work  and  directed  by  appellant 
to  perform  a  particular  service  In  an  engine 
room  at  another  place  which,  by  reason  of  the 
reverse  movement  of  the  engine  and  counter 
balances  thereon,  and  the  sloping  and  slip- 
pery condition  of  the  floor  described,  was  ex- 
tremely unsafe  and  dangerous;  that  these 
unusual  conditions  and  dangers  were  known 
to  appellant  and  unknown  to  appellee,  and 
were  such  as  could  not  have  been  reasonably 
anticipated  or  expected  by  him,  and  on  ac- 
count of  the  darkness  In  said  room  could  not 
be  discovered  and  avoided.  The  allegations 
of  each  paragraph  of  the  amended  complaint 
were  clearly  sufficient,  and  the  court  rightly 
overruled  appellant's  demurrer  thereto  for 
want  of  facts.  Annadall  v.  Union  Cement, 
etc..  Co.,  165  Ind.  110,  74  N.  B.  893 ;  Republic 
Iron  &  Steel  Co.  t.  Ohler,  161  Ind.  393,  68 
N.  E.  901 ;  Louisville,  etc.,  R.  Co.  v.  Kemper, 
153  Ind.  618,  53  N.  E.  931;  Louisville,  etc, 
R.  Co.  T.  Hannlrig,  181  Ind.  528,  31  N.  E.  187. 
31  Am.  St  Re)).  443;  Pennsylvania  Ga  T. 
Brush,  130  Ind.  347,  28  N.  E.  615;  Louis- 
Tllle,  etc.,  Ry.  Co.  y.  Graham,  124  Ind.  88, 
24  N.  B.  668 ;  Krueger  v.  Louisville,  etc.,  Ry. 
Co.,  Ill  Ind.  61,  11  N.  B.  957;  Pittsburgh, 
etc.,  Ry.  Co.  y.  Adams,  105  Ind.  161,  5  N.  E. 
187;  Baltimore,  eta,  B.  Co.  y.  Rowan,  104 
Ind.  88,  3  N.  E.  627;  HUl  y.  Oust  55  Ind. 
45 ;  Chicago,  etc.,  Ry.  Co.  y.  Harney,  28  Ind. 
28,  92  Am.  Dea  282;  City  of  Ft  Wayne  y. 
Patterson,  25  Ind.  App.  647,  58  N.  B.  747;  26 
Cyc.  t  1165. 

Appellant's  motion  for  a  new  trial  embra- 
ces 169  specific  grounds,  and  it  would  mani- 
festly be  Impractical  to  give  separate  consid- 
eration to  each  of  these  questions.  We  will 
therefore  accept  the  classiflcation  made  in  ap- 
pellant's brief,  and  take  the  first  of  each 
group  as  representative  of  its  class. 

The  following  question  was  propounded  by 
appellee  to  Ernest  Hart  a  witness  on  bis 
behalf:  Q.  "State  whether  or  not  such  equip- 
ment as  oil  pans  and  drains  are  usual  and 
customary  to  be  used."  To  which  he  an- 
swered: "They  are  In  most  places."  Appel- 
lant moved  to  strike  out  the  answer,  because 
the  question  was  not  limited  to  conditions 
similar  to  those  existing  in  the  engine  house 
in  question,  and  the  competency  of  the  wit- 
ness to  testify  was  not  shown.  The  witness 
had  testified  that  at  the  time  of  this  accident 
he  was  chief  engineer  In  appellant's  service, 
and  had  been  employed  and  connected  with 
stationary  engines  and  machinery  of  that 
kind  at  numerous  plaQee  continuously  for  14 
or  15  years.  He  was  clearly  competent  to 
testify  upon  the  subject  of  the  Inquiry,  and 
the  question  was'  not  subject  to  the  criticism 
adranced.    If  any  reason  existed  making  the 
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nse  of  oil  pans  and  drains  unnecessary  or 
inexpedient  In  this  case,  and  Justifying  an 
exception  to  the  general  rule,  It  was  proper 
matter  to  be  developed  and  shown  on  cross- 
examination.  The  motion  to  strike  out  this 
answer  was  rightly  overruled.  Conner  v.  Clt- 
izieDB',  etc.,  Co.,  146  Ind.  4S0,  442,  45  N.  E. 
662;  12  Cya  1102;  29  Am.  &  Eng.  EDcy.  of 
Law,  410. 

Certain  witnesses  were  permitted  to  testify 
over  appellant's  objection  that  Thomas  Mul- 
doon  was  generally  reputed  to  be  superin- 
tendent, and  Ernest  Hart,  chief  engineer,  at 
appellant's  Wolfe  lAke  ice  plant  The  ele- 
mentary and  general  rule  is  that  the  best  evi- 
dence mtist  always  be  adduced,  and  proof  of 
reputation,  when  competent.  Is  only  permissi- 
ble In  case  primary  evidence  to  the  same 
effect  Is  not  attainable.  It  was  manifestly 
within  appellee's  power  to  obtain  direct  and 
positive  evidence  as  to  the  relation  of  Mul- 
doon  and  Hart  toward  appellant,  and  of  the 
anthorlty  and  duties  assigned  to  and  exercis- 
ed by  each  of  them  under  their  employment 
There  was  clearly  no  necessity  for  a  resort 
to  proof  of  general  reputation  to  establish 
such  facts,  and  this  testimony  was  improper- 
ly received.  Earl  v.  Hurd,  5  Blackf.  248; 
Macy  v.  Combs,  15  Ind.  469,  77  Am.  Dec.  103; 
TJhl  V.  Harvey,  78  Ind.  26;  Louisville  &  N. 
Term.  Co.  v.  Jacobs,  109  Tenn.  727,  72  S.  W. 
854,  61  L.  R.  A.  188;  Thompson  v.  Ish,  99 
Mo.  160,  12  S.  W.  510,  17  Am.  St  Rep.  552 ; 
Coblelgh  V.  McBrlde,  45  Iowa,  ItC;  Boies  v. 
McAllister,  12  Me.  308;  Commonwealth  v. 
Loewe,  162  Mass.  518,  39  N.  E.  192;  Brad- 
bury v.  Bardln,  34  Conn.  452;  Blevlns  v. 
Pope,  7  Ala.  371 ;  McGregor  v.  Hudson  (Tex. 
Civ.  App.)  80  S.  W.  489. 

Appellant  stated  in  answer  to  Interroga- 
tories that  Muldoon  was  its  snperlntendent 
and  this  fact  was  settled  beyond  controversy. 
Hart  testified  that  be  was  chief  engineer, 
but  appellant  denied  that  it  bad  any  employ^ 
known  as  chief  engineer.  It  was  of  little 
consequence  by  what  title  he  was  designated 
or  known,  since  the  mere  title  will  not  de- 
termine his  powers  and  duties  as  an  em- 
ployS.  In  our  opinion  the  wrongful  admis- 
sion of  evidence  that  Hart  was  generally  re- 
puted to  be  "chief  engineer"  and  Muldoon 
"superintendent"  did  not  under  the  circum- 
stances of  this  case  constitute  reversible  er- 
ror.   Thompson  v.  Ish,  supra. 

Appellee  propounded  to  Hart  the  following 
question :  "What  was  your  employment  with 
the  Knickerbocker  Ice  Company  at  this  time?" 
To  which  he  answered :  "I  was  'chief  engi- 
neer.' "  Appellant  complains  of  this  answer, 
but  the  question  is  broad  enough  to  cover,  not 
only  the  substance  of  his  contract  but  also 
his  actual  work,  while  In  appellant's  service 
at  the  time  of  the  accident.  It  was  clearly 
established  that  the  work  which  he  perform- 
ed was  such  as  pertained  to  the  position  of 
one  who  might  appropriately  be  styled  "chief 
engineer."  Appellant's  counsel  are  right  in 
their  contention  that  power  of  control  is  not 


necessarily  deduclble  from  the  mere  fact  that 
one  servant  Is  the  superior  in  rank  of  an- 
other. 

Witness  .Hart  was  asked  how  long  the  floor 
of  the  engine  room  had  been  sloping  as  de- 
scribed, and  he  answered  that  tbe  year  before 
they  dug  out  under  the  corner  to  get  at  the 
condense  barrel,  which  was  underneath  that 
corner.  Appellant  moved  to  strike  out  this 
answer,  for  the  reason  that  it  was  not  re- 
spoaslve  to  the  question.  Tbe  witness  im- 
mediately following  in  bis  de^sltion  testified 
that  the  effect  of  taking  this  dirt  out  and  the 
sand  away  let  the  side  slope  a  little.  It  Is 
very  plain  that  there  was  no  substantial  mer- 
it in  this  point,  and  the  motion  to  strike  out 
was  properly  overruled. 

In  tbe  deposition  of  Ernest  Hart  the  fol- 
lowing questions  and  answers  appear:  "Q. 
State  what  tbe  fact  Is  about  your  having 
charge  and  superintendence  over  the  men  con- 
nected with  the  engines  and  machinery  there. 
A.  I  don't  understand  what  you  mean.  Q. 
Well,  state  whether  or  not  you  had  charge 
of  the  men  connected  with  the  engines  and 
machinery  there.  A.  I  did.  I  bad  full 
charge."  Appellant  Insists  that  the  latter 
question  should  have  been  stricken  out  as 
leading  and  suggestive.  In  the  case  of  App 
v.  State,  90  Ind.  73,  this  court,  speaking  to 
this  point,  said :  "Cases  are  never  reversed 
upon  the  ground  that  leading  questions  were 
permitted,  unless  it  Is  made  very  clearly  ap- 
parent that  there  was  an  abuse  of  discretion 
that  did  substantial  Injustice.  A  trial  court 
has  a  large  discretion  in  such  cases,  and  Its 
rulings  will  always  be  upheld  where  there  Is 
not  a  plain  and  Inexcusable  abuse  of  this  dis- 
cretionary power."  This  examination  was  In 
the  shape  of  a  deposition,  at  the  taking  of 
which  appellant  was  afforded  an  opportun- 
ity to  appear  and  cross-examine  to  any  ex- 
tent it  might  deem  necessary.  Tbe  Induce- 
ment for  putting  the  question  more  directly 
appears,  and  the  rejection  of  the  question 
at  the  time  it  was  attacked  would  probably 
occasion  expense  and  possibly  delay,  without 
serving  any  substantial  purpose  or  materially 
affecting  the  result  Conceding  that  the  ques- 
tion is  objectionable,  the  court  did  not  abuse 
his  discretion  in  overruling  appellant's  mo- 
tion to  strike  It  from  the  deposition.  Indiana 
Ry.  Co.  T.  Maurer,  160  Ind.  23,  66  N.  E.  156; 
Shockey  v.  Mills,  71  Ind.  288,  36  Am.  Rep. 
196 ;  Chicago  &  E.  R.  R.  Co.  v.  Long.  16  Ind. 
App.  401,  45  N.  E.  484 ;  Lake  Shore  Ry.  Co.  v. 
Anthony,  12  Ind.  App.  126,  38  N.  E.  831. 

We  have  examined  all  the  other  alleged  er- 
rors involving  the  alleged  erroneous  admis- 
sion of  testimony  by  experts  as  to  customs 
of  equipment  and  conditions  of  operation, 
questions  which  assumed  the  existence  of  un- 
proved facts.  Irrelevant  evidence,  and  testi- 
mony as  to  ultimate  facts,  which  it  was  the 
province  of  the  Jury  to  determine.  Improper 
matter  and  repetition  In  rebuttal,  and  the 
exclusion  of  competent,  material,  and  rele- 
vant evidence  on  behalf  of  appellant,  but  find 
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no  available  error  In  any  of  these  Instancea 
It  is  finally  contended  that  the  case  Is  not 
sustained  by  the  evidence,  that  Hart  and  ap- 
jiellee  were  fellow  seryanta,  an^  that  the 
evidence  wholly  falls  to  show  any  authority 
In  Ernest  Hart  to  order  appellee  to  leave  his 
engine  house  and  engage  In  other  work.  In 
answer  to  Interrogatories  propounded  appel- 
lant stated  that  Thomas  Muldoon  was'  Its 
Buperintendeut  at  Robey,  Ind.,  and  that  Elm- 
est  Hart  was  employed  during  the  months  of 
January  and  February,  1901,  to  examine  the 
engines  and  machinery,  to  assist  In  making 
repairs  thereto  and  see  that  they  were  in  good 
working  order,  and  to  do  such  other  work  as 
ordered  by  Superintendent  Muldoon,  or  any 
foreman  of  any  icehouse.  Muldoon  testified 
that  he  bad  talked  with  Mr.  Field,  appel- 
lant's president,  with  regard  to  the  employ- 
ment of  Hart,  and  that  Hart's  business  was 
to  look  after  the  engines,  machinery,  and  en- 
gine rooms  at  all  times,  and  that  where  tne 
work  required  more  than  one  man  Hart  got 
some  one  to  help  htm.  At  times  he  had  some 
one  assisting  him,  and  sometimes  none.  Sam- 
uel Harter  testified  Hart  took  charge  as  mas- 
ter mechanic  in  November  or  December,  1900, 
and  thereafter  had  charge  of  the  engines  and 
boilers  and  repaired  the  plant;  that  witness 
was  hired  and  set  to  work  as  fireman  under 
appellee  by  Hart,  who  visited  the  engine  room 
In  which  witness  worked  once  each  day  or 
oftener.  Luther  D.  Wartena  testified  that 
he  was  hired  by  Hart  and  set  to  firing,  and 
later  transferred  by  him  to  the  slush  carrying 
engine;  that  Hart  visited  the  engine  room 
daily,  made  inquiries  how  things  were  going, 
and,  if  anything  was  needed,  furnished  what 
was  required;  and  that,  if  anything  went 
wrong  at  any  of  the  icehouses.  Hart  was  the 
first  man  called,  and  came  and  remedied  the 
trouble  and  gave  orders.  Allison  A.  Walker 
testified  that  Hart  had  charge  of  the  engine 
room,  and  of  himself  as  assistant,  and  that  he 
knew  of  Hart  hiring  two  different  men  and 
discharging  one  during  the  winter  and  prior 
to  the  accident  to  appellee,  and  that  witness 
when  set  to  work  received  his  orders  from 
Hart.  Gerry  Jones  testified  that  Hart  bossed 
the  engine  men.  Ernest  Hart  testified  that 
his  employment  was  as  chief  engineer  at  ap- 
pellant's Wolf  Lake  icehouses,  and  his  duties 
were  to  look  after  the  engines  and  machinery 
and  men  that  were  connected  with  them; 
that  he  had  full  charge  of  the  men  connected 
with  the  motive  power  of  the  icehouses.  Ap- 
pellee, Gray,  testified:  That  he  was  first 
presented  to  Muldoon,  who  referred  him  to 
Hart,  and  that  Hart  said :  "I  want  you  to  go 
to  No.  3.  You  are  better  acquainted  there 
than  any  of  the  rest  of  the  men  that  he  had." 
That  Hart  was  through  the  engine  room  two 
or  three  times  a  day,  and  asked  him  if  any- 
thing was  needed,  and  how  things  were  run- 
ning, tested  the  engine,  kept  watch  to  see 
that  things  were  in  good  condition,  and  gave 
appellee  directions  at  different  times.  That 
he  did  extra  work  after  honrs  upon  Hart's 


orders,  and  assisted  Hart  an  hour  or  two  the 
evening  before  he  was  injured. .  It  further  ap- 
peared that  appellee  received  pay,  wltbont 
objection,  for  such  extra  work.  This  evi- 
dence we  think  sufficient  to  warrant  the  Jury 
in  finding  that  Hart  was  authorized  by  appel- 
lant to  order  and  direct  appellee  to  leave  his 
usual  position  and  go  Into  the  slush  carrier 
engine  room  to  do  the  work  assigned,  and 
that  in  doing  so  appellee  was  not  a  mere  vol- 
unteer. It  was  also  abundantly  shown  that 
the  slush  carrier  engine  room  had  been  in 
the  unusual  and  unsafe  condition  described 
for  such  a  length  of  time  as  to  charge  appel- 
lant with  notice  thereof,  and  to  afford  ample 
time  in  which  to  have  put  the  engine  and  en- 
gine room  in  safe  and  proper  condition  be- 
fore the  happening  of  this  accident  We  can- 
not concur  in  the  claim  that  the  verdict  is 
not  supported  by  sufficient  evidence  or  la 
contrary  to  law. 

No  error  Is  made  to  appear  in  overruling 
appellant's  motion  for  a  new  trlaL 

The  judgment  is  affirmed. 

GlLLErrr,  J,.  did  not  participate  In  thla 
decision. 


ADVISORY  BOARD  OF  COAI.  CREEK  TP., 

MONTGOMERY     COUNTY,     et     al.     T. 

LBVANDOWSKI  et  aL    (No.  6,721.)* 

(Appellate  Court  of  Indiana,  Divisioa  No.  1. 

March  81.  190a) 

1.  STATUTBS— CONSTBDCnON— Pbovisos. 

In   construing  a   proviso   of   a   statute    It 
must  be  construed  with  reference  to  the  preced- 
ing parts  of  the  clause  to  which  It  is  attached. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {  810.] 

2.  Sams  —  Irtention  of  IjEaiBi.ATUB»— Rca- 

80NABI.X  CONBTBDCnOH. 

A  construction  of  a  statute  will  be  adopted, 
if  possible,  which  will  not  impute  to  the  Legisla- 
ture an  absurdity. 

[Eid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  {  254.] 

3.  Towns— Townships— FisoAi,  Manageiixnt 
— Cbeation  pF  Indebtedness. 

Acts  18!)9,  p.  154,  c  105,  f  6,  known  as  the 
"Township  Reform  Law,"  as  amended  by  Acts 
1901,  p.  415,  c.  18-5,  §  1,  provides  that  upon  a 
special  call  of  the  township  trustees,  of  the  chair- 
man of  the  advisory  board,  or  of  a  majority  of 
the  members  tbereoi,  said  board  may,  by  consent 
of  all  the  members  present,  determine  whether  an 
emergency  exists  for  the  expenditure  of  any 
■urns  not  included  in  the  existing  levy,  and,  if 
so,  the  board  may  authorize  the  trustee  to  bor- 
row money  to  meet  the  emergency,  and  a  levy 
shall  be  made  at  the  next  annual  assessment  to 
pay  debts  so  created,  provided  that  If  at  any 
annual  or  special  meeting  it  shall  be  found 
indispensably  necessary  to  provide  for  the  con- 
struction of  a  school  building,  the  cost  of  which 
will  be  in  excess  of  the  amount  available  at 
the  next  annual  levy,  the  board  may  authorize 
the  trustee  to  issue  township  warrants  to  pay 
for  it,  but  in  no  event  shall  a  debt  be  created 
by  the  advisory  board  except  in  the  manner  here- 
in specified.  Held,  under  a  construction  of  the 
whole  act,  and  taking  cognizance  of  the  known 
fact  that  this  and  other  statutes  were  enacted 
to  remedy  the  fiscal  mismana^ment  of  town- 
ships, that  the  provision  requiring  the  oonaenc 
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of  all  members  of  the  board  In  determining 
whether  an  emergency  existed  also  applied  to 
the  proylsion  of  the  proviso  permitting  the 
issue  of  warrants  upon  the  finding  of  an  indis- 
pensable necessity  to  build  a  school  building,  and 
an  order  of  less  than  all  the  members  present 
declaring  such  a  necessity  was  void. 
i.  Same. 

The  fact  that  the  indispensable  necessity 
was  found  and  a  debt  authorized  at  a  regular 
meeting  did  not  justify  its  authorization  by 
less  than  all  the  members  present,  and  was  not 
justified  under  Acts  18i)9,  p.  152,  c.  105,  {  3, 
which  applied  only  to  appropriations  for  cur- 
rent revenues,  and  did  not  contemplate  debt 
making, 

5.  Health— Board  or  Hkalih— State  Boabd 
— Powers. 

The  State  Board  of  Health  may  only  re- 
quire that  public  school  buildings  be  made 
sanitary,  the  means  of  securing  proper  sanita- 
tion being  left  to  the  local  authorities. 
&  TowKS— Town  BoABD3— Advisory  Board- 
Powers. 

The  advisory  board  of  a  township  Is  a 
statutory  board  with  purely  statutory  powers, 
and  the  manner  of  exercising  them  being  pre- 
scribed in  the  statute  the  method  therein  must 
be  strictly  followed. 

7.  Same  — •  Illeoai,    Payment    oi    Public 
Funds— Power  to  Enjoin. 

Under  Acts  1899,  p.  154,  c.  105,  {  6,  pro- 
viding that  no  township  debt  shall  be  created 
except  by  the  advisory  board  and  in  the  manner 
specified,  and  authorizing  the  recovery  of  any 
payment  from  the  public  funds  not  so  authorized 
in  a  suit  by  the  advisory  board  upon  the  bond 
of  the  trustee,  the  advisory  board  has  authority 
to  enjoin  the  creation  of  a  debt  in  a  manner 
not  authorized  by  a  statute. 

Appeal  from  Circuit  Court,  Montgomery 
County;   J.  Claybaugh,  Special  Judge. 

Action  by  the  Advisory  Board  of  Coal 
Creek  township,  Montgomery  county  and  oth- 
ers, against  Peter  Levandowskl  and  others. 
From  a  judgment  for  defendants,  complain- 
ants 'appeal.    Reversed. 

Haywood  &  Burnett  and  Jones  &  Murphy, 
for  appellants.  Crane  &  McCabe,  A.  W.  B^- 
nolds,  and  W.  B.  Wood,  for  appelleea 

HADLiEY,  P.  J.  This  is  an  action  brought 
by  appellants,  in  their  official  capacity  as  the 
advisory  board  for  Coal  Creek  township,  and 
In  their  IndlTidual  capacity  as  resident  tax- 
payers of  said  township,  against  appellees, 
to  enjoin  said  appellees  from  carrying  out 
a  contract  for  the  construction  of  a  $28,000 
schoolbouse  In  the  town  of  Wingate  In  said 
township,  and  from  the  selling  of  bonds  of 
the  par  value  of  $30,000  to  pay  for  said  con- 
struction, and  to  set  aside,  cancel,  and  declare 
Invalid  said  contract  and  divers  orders  of  the 
advisory  t)oard  of  said  township,  by  which  it 
was  attempted  to  authorize  said  township 
trustee  to  enter  into  said  contract  and  to  la- 
sue  and  sell  said  bonds.  The  complaint  is  in 
two  paragraphs.  Appellees  demurred  sepa- 
rately to  each  paragraph  of  the  complaint, 
whicb  demurrers  were  sustained.  Appellants 
refused  to  plead  further,  and  judgment  was 
rendered  against  appellants  aud  in  favor  of 
appellees. 

The  complaint  is  yolumlnous,  and  sets  out 
numerous  Irregularities  In  the  proceedings. 


both  preliminary  to  the  letting  of  the  contract 
for  the  construction  of  said  schoolbouse  and 
the  Issuance  and  sale  of  said  bonds,  and  also 
irregularities  at  the  letting.  In  our  view  of 
the  case  it  Is  unnecessary  to  set  out  these 
various  averments,  since  this  cause  may  be 
determined  upon  a  single  question  presented 
by  certain  averments.  These  averments  are 
to  the  effect  that  the  schoolbouse  in  contro- 
versy was  to  bo  located  In  the  town  of  Win- 
gate,  containing  900  or  400  inhabitants ;  that 
it  already  has  a  large  four-room  school  build- 
ing amply  sufficient  for  the  accommodation 
of  the  school  children  attached  to  said  dis- 
trict for  school  purposes;  that  the  same  Is 
sanitary  in  .every  way  and  of  the  value  of 
$8,000 ;  that  the  trustee  and  two  members  of 
the  advisory  board  desired  to  construct  a 
new  building  In  said  town  of  Wingate  as  an 
enterprise  movement  to  the  town,  and  as 
there  was  no  emergency  or  Indispensable  ne- 
cessity for  the  erection  of  such  a  building  the 
trustee  procured  an  agent  of  the  State  Board 
of  Health  to  make  an  order  pretending  to  con- 
demn said  building  as  being  unsanitary. 

It  is  then  averred  the  State  Board  of 
Health  bad  no  jurisdiction  In  such  a  matter 
except  on  appeal  from  the  local  board  of 
health ;  that,  basing  their  action  entirely  up- 
on said  condemnation,  appellee  trustee,  at 
the  regular  meeting  of  said  advisory  board 
on  September  4,  1906,  laid  before  said  board 
as  a  part  of  his  estimates  for  bis  annual  ex- 
penditure his  request  for  the  construction  of 
a  new  $80,000  school  building,  and  author- 
ity to  Issue  bonds  in  said  amount  to  pay 
therefor.  One  member  of  the  advisory  board 
present  objected  to  the  destruction  of  the  old 
building  on  the  grounds  that  It  was  of  too 
much  value  to  be  destroyed;  that.  If  the 
building  was  unsanitary.  It  could  be  made 
sanitary  with  the  expenditure  of  a  small  sum 
of  money,  but  by  vote  of  two  members  of 
the  advisory  board,  and  over  the  written  ob- 
jection of  the  third  member,  the  two  mem- 
bers made  and  entered  an  order  that  an 
emergency  and  indispensable  necessity  exist- 
ed for  the  construction  of  the  $30,000  school 
building  in  the  town  of  Wingate;  that  the 
two  members  of  the  board,  over  the.  objection 
of  the  third  member,  and  while  the  third 
member  was  voting  against  said  order,  de- 
clared that  an  emergency  existed  for  the  is 
sue  and  sale  of  the  township  bonds  in  the 
sum  of  $30,000  for  the  erectlonand  construc- 
tion of  said  new  school  building,  and  made 
an  order  for  the  sale  of  the  old  building 
along  with  the  letting  of  the  contract  for  the 
new  building. 

It  is  then  averred  that,  acting  upon  these 
orders  as  a  basis,  a  pretended  contract  for  the 
construction  of  said  building  was  let  to  ap- 
pellee Levandowskl,  and  that  said  trustee 
was  proceeding  to  issue  and  sell  said  bonds 
and  to  sell  said  schoolbouse.  It  Is  also 
shown  by  the  complaint  that  two  of  appel- 
lants are  the  successors  in  office  to  the  two 
memberg  of  the  advisory  board  that  made 
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and  entered  the  orders  complained  of.  If 
these  preliminary  orders  upon  whicb  all  8ub< 
sequent  contracts  and  orders  for  the  con- 
struction of  said  BChoolnouse  and  issuance 
and  sale  of  said  bonds  most  be  based  are 
Invalid  and  void,  all  such  subsequent  con- 
tracts and  orders  pertaining  thereto  were  In- 
valid and  void,  and  the  demurrers  should  have 
been  overruled.  It  Is  contended  by  appellants 
that  the  original  order  declaring  an  -  Indis- 
pensable necessity  is  invalid,  for  the  reason 
that  It  was  not  declared  by  the  consent  of 
all  the  members  of  the  advisory  board  pres- 
ent. The  question  thus  presented  calls  for 
a  construction  of  section  6  of  the  act  of 
1899,  known  as  the  "Township  Reform  Law" 
(Acts  1899,  p.  154.  c.  105),  as  amended  by  sec- 
tion 1  of  the  act  of  1901  (Acts  1901,  p.  415, 
c.  185),  which  amended  section  is  as  fol- 
lows: "Upon  a  special  call  of  the  township 
trustee  or  the  chairman  of  the  advisory 
board  or  a  majority  of  the  members  of  said 
board,  given  in  writing  to  each  member  there- 
of, stating  the  time,  place  and  purpose  of  the 
meeting,  said  board  may,  if  a  quorum  be 
present,  by  consent  of  all  the  members  pres- 
ent, determine  whether  an  emergency  exists 
for  the  expenditure  of  any  sums  not  Included 
In  the  existing  estimates  and  levy.  In  the 
event  that  such  an  emergency  is  found  to 
exist  said  board  may  authorize  by  special 
order  entered  and  signed  upon  the  record, 
the  trustee  to  borrow  a  sum  of  money  to  be 
named  sufficient  to  meet  such  emergency; 
and  at  the  next  annual  session  of  the  board  a 
levy  shall  be  made  to  the  credit  of  the  fund 
for  which  such  expenditure  is  made  to  cover 
and  pay  the  debt  so  created:  Provided,  how- 
ever, that  if  at  any  annual  or  special  meeting 
of  said  board  it  shall  be  found  indispensably 
necessary  to  provide  for  the  construction  of 
a  school  building,  the  cost  of  which  building 
or  the  proportionate  cost  thereof  If  the  same 
be  a  Joint  graded  high  scnool  building  will 
be  in  excess  of  the  sum  available  therefor 
out  of  any  annual  levy,  then  in  that  event, 
such  board  may  authorize  such  trustee  to  is- 
sue township  warrants  or  bonds  to  pay  for 
such  building,  or  the  proportionate  cost  there- 
of, such  warrants  or  bonds  to  run  for  a  period 
of  not  exceeding  five  (5)  years;  and  to  bear 
not  exceeding  six  per  centum  per  annum  inter- 
est, and  to  be  sold  for  not  less  than  par ;  and 
such  board  shall  annnally  levy  gufflcient  taxes 
to  pay  at  least  one-fifth  of  such  warrants  or 
bonds,  with  interest,  each  year,  and  the  trus- 
tee shall  apply  such  annual  tax  to  the  pay- 
ment of  such  warrants  or  bonds  each  year. 
In  no  event  shall  a  debt  of  the  township  be 
created  except  by  the  advisory  board  of  such 
township,  and  in  the  manner  herein  specified, 
and  any  payment  of  any  debt  not  so  author- 
ized from  the  public  funds  of  such  township 
shall  be  recoverable  upon  the  bond  of  the 
trustee,  in  a  suit,  which  it  is  hereby  made 
the  duty  of  said  board  to  institute  and  prose- 
cute in  the  name  of  the  state,  for  the  use 
of  said  township.    And  said  board  is  hereby 


empowered  to  appropriate,  and  the  township 
trustee  shall  pay  out  of  the  township  funds 
a  reasonable  sum  for  attorney's  fees  for  such 
purpose.  And  if  the  board,  on  the  written 
demand  of  a  taxpayer,  fails  for  thirty  (30) 
days  to  bring  suit,  then  such  or  any  other 
taxpayer  may  bring  the  same.  In  the  name 
of  the  state,  for  the  use  of  the  township." 

It  Is  well  known  as  a  matter  of  public 
history  that  the  enactment  of  the  township 
reform  law  was  inspired  by  the  deplorable 
financial  condition  of  many  of  the  townships 
of  the  state;  that  the  bill  was  prepared  by 
eminent,  disinterested  lawyers  with  the  view 
of  correcting  the  evils  in  the  financial  man- 
agement of  the  townships,  and  to  enable 
those  that  were  heavily  la  debt  to  retrench 
In  their  expenditures  and  to  prevent  further 
indebtedness.  To  this  end  no  provision  was 
made  by  which  a  township  could  incur  any 
debt  beyond  its  annual  income,  except  in 
cases  of  emergency  as  provided  in  said  sec- 
tion 6,  whereby  a  debt  might  be  Incurred 
to  an  amount  only  that  could  be  ef  tlngulshed 
by  the  next  annual  levy.  Oppenbeimer  v. 
Oreencastle  School  Tp.,  164  Ind.  90,  72  N. 
E.  1100.  And,  holding  to  the  fundamental 
principle  of  retrenchment,  it  provided  that 
the  emergency  authorizing  such  a  debt  could 
only  be  declared  by  the  affirmative  vote  of 
all  the  members  present.  Two  years'  ad- 
ministration under  this  law  demonstrated 
that  the  rul^  was  too  harsh  in  many  cases, 
and  that  to  enable  township  trustees  to  car- 
ry out  the  policy  of  our  Constitution  with  ref- 
erence to  schools  and  school  facilities  the  law 
suould  be  relaxed  in  that  behalf.  And  with 
this  end  in  view  the  General  Assembly  amend- 
ed said  section  6  by  adding  the  proviso.  It 
Is  apparent  from  the  wording  of  the  whole 
section  as  re-enacted,  together  with  the  add- 
ed proviso,  that  the  General  Assembly  did  not 
intend  to  recede  from  the  original  Idea  of 
debt  paying  and  restriction  of  debt  making, 
except  in  so  far  as  it  was  indispensably  nec- 
essary for  the  proper  maintenance  of  public 
schools.  As  a  further  evidence  of  the  con- 
sistent intention  of  the  Legislature  to  safe- 
guard the  township  against  ill-advised  crea- 
tion of  debts,  the  General  Assembly  of  1905 
passed  a  law  authorizing  the  refunding  of 
existing  debts  by  a  township,  and  provided 
that  such  refund  might  be  made  upon  the 
vote  of  all  the  members  of  the  advisory  board 
and  approved  by  the  township  trustee.  Acts 
1905,  p.  33,  c.  81.  With  the  light  of  these 
facts  we  shall  consider  the  sectloa  In  qnes- 
tlon. 

It  Is  apparent  from  this  section  that  In  case 
of  an  emergency  arising  between  the  annual 
meetings  the  advisory  board  may,  at  a  special 
meeting,  authorize  the  trustee  to  borrow  mon- 
ey for  any  township  purpose,  provided  the 
sum  so  borrowed  can  be  provided  for  oat  of 
the  next  annual  levy ;  or.  In  case  of  an  In- 
dispensable necessity  for  the  erection  of  a 
schoolbouse,  such  board  at  such  special  meet- 
ing may  authorize  such  construction  and  an- 
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thorlze  a  loan  and  the  issuance  of  warrants 
or  bonds  to  be  paid  In  five  years  to  pay  for 
such  construction;  or,  at  the  regular  meet- 
ing, and  In  case  of  such  Indispensable  neces- 
sity, such  construction  and  such  loan  may  be 
authorized.  From  the  history  of  the  facts 
leading  np  to  the  enactment  In  question 
above  recited,  and  from  the  wording  of  the 
statute  itself,  it  is  apparent  that  the  Legis- 
lature intended  to  limit  debt-making  to  real 
cases  of  emergency  or  indispensable  necessity, 
and  after  proper  deliberation  by  the  advisory 
board,  to  the  end  that  such  order  would  not 
be  lightly  or  perfunctorily  made.  So  said 
section  6,  as  originally  enacted,  required  the 
consent  of  all  the  members  of  the  board 
present  to  authorize  a  debt.  And  in  the 
amended  section  this  provision  is  re-enacted 
as  a  part  of  the  main  body  of  the  section,  and, 
while  it  is  not  reiterated  in  the  proviso,  the 
Legislature  evidently .  "considered  it  unneces- 
sary to  restate  in  a  proviso  a  condition  pre- 
cedent that  was  clearly  specified  in  the  clause 
of  tbe  main  body  of  the  section  relating  to 
the  same  subject-matter,  and  to  which  said 
proviso  was  attached.  It  is  well  settled  that 
in  construing  a  proviso  it  must  be  consid- 
ered with  reference  to  the  preceding  parts  of 
tbe  clause  to  which  it  is  attached.  Suther- 
land on  Stat.  Const,  i  223;  Eudiich,  Inter,  of 
Stat  S  186.  It  is  clearly  provided  that  the 
finding  of  the  emergency  specified  by  the 
body  of  the  section,  and  the  datise  to  which 
tbe  proviso  is  attached,  shall  be  by  the  con- 
sent of  all  the  members  present.  And  In  rea- 
son and  on  authority  it  seems  equally  clear 
that  the  finding  of  the  indispensable  necessity 
specified  In  the  proviso  should  be  So  de- 
termined. 

The  purview  of  the  act  was  debt-making. 
Under  It,  until  an  emergency  or  indispensable 
necessity  was  found,  there  was  no  authority 
to  create  a  debt;  each  being  a  mandatory 
condition  precedent  respectively  to  the  right 
to  authorize  the  contraction  of  a  debt  of  tbe 
township.  The  manner  of  determining  the 
fact  of  an  emergency  was  specified  in  tbe 
main  body  of  the  section.  The  proviso  eu- 
larged  the  authority  in  an  exceptional  case. 
But  how  is  the  indispensable  necessity  speci- 
fied In  the  proviso  to  be  determined?  The 
only,  answer  can  be  found  in  the  body  of  the 
section,  1.  e.,  "by  the  consent  of  all  the  mem- 
bers of  the  board  present"  We  are  further 
substantiated  In  this  view  by  the  subsequent 
provision:  "In  no  event  shall  a  debt  of  the 
township  be  created  except  by  the  advisory 
board  of  such  township,  and  in  the  manner 
herein  specified."  What  is  the  "manner  here- 
in specified,"  unless  it  be  that  the  emergency 
or  Indispensable  necessity  shall  be  determined 
to  exist  by  the  consent  of  all  the  members 
present?  To  hold  otherwise  would  be  to  hold 
that  the  Legislature  intended  to  require  the 
consent  of  ail  the  members  present  to  declare 
an  emergency  and  authorize  a  loan  for  one 
year  of  an  amount  small  enough  to  t>e  paid 


out  of  one  annual  levy,  and  to  require  a  less 
number  to  declare  an  Indispensable  necessity 
and  authorize  a  loan  necessarily  of  a  much 
larger  amount,  as  In  this  case  amounting  to 
$30,000  and  extending  over  a  period  of  five 
years.  This  appears  to  us  as  an  absurdity 
which  should  never  be  Imputed  to  a  Legis- 
lature in  Interpreting  a  statute,  if  It  can  be 
avoided.  Mayor  v.  Teems,  5  Ind.  547.  Nor 
does  it  alter  the  case  if  tbe  action  is  had  at 
a  regular  meeting.  The  estimates  specifletf 
In  section  3  of  the  act  of  1899  are  for  the 
purpose  of  authorizing  appropriations  of  cur- 
rent revenues  for  current  expenditures,  and 
srld  section  does  not  contemplate  or  author- 
ize debt-making.  Whatever  authority  the 
township  trustee  has  to  incur  a  debt  in  the 
administration  of  the  affairs  of  his  township 
Is  found  in  said  section  6,  and  can  only  be 
obtained  in  the  manner  therein  specified. 
Advisory  Board  v.  State  ex  rel.,  166  Ind.  23T, 
76  N.  E.  986;  Oppenhelmer  v.  Greencaatle 
School  Tp.,  supra,  where  the  court  say:  "In 
the  second  place  it  Is  not  shown  that  the  debt 
was  contracted  in  accordance  with  the  require- 
ments of  tbe  act  of  1899  (Acts  1899,  p.  160, 
c.  106)  and  amendment  (Acts  1901,  p.  415,  c 
185;  section  8085a  et  seq..  Burns'  Ann.  St 
1901)  concerning  township  business.  If  not 
in  compliance  with  said  act,  as  must  be  pre- 
sumed against  the  pleader,  the  contract  was 
absolutely  void."  The  time  of  the  exercise 
of  the  power  does  not  affect  the  manner  of  its 
exercise. 

This  case  does  not  present  tbe  question  that 
was  presented  In  Advisory  Board,  etc.,  v. 
State  ex  reL,  164  Ind.  295,  73  N.  E.  700.  In 
that  case  a  schoolhouse  had  been  burned  in 
an  existing  school  district  in  which,  at  the 
time,  a  school  was  In  session.  Thereafter  a 
petition  was  presented  to  the  trustee,  signed 
by  all  the  voters  of  the  district  and  32  other 
voters  of  the  township,  requesting  him  to  re- 
build. This  petition  was  denied  by  the  trus- 
tee, an  appeal  was  taken  to  the  county  super- 
intendent and  tbe  decision  of  the  trustee  re- 
versed, and  the  advisory  board  was  asked 
to  make  an  appropriation  of  $625  to  rebuild 
said  schoolhouse,  which  request  was  refused, 
and  no  appropriation  of  any  amount  made  for 
such  purpose.  It  also  appeared  that  within 
said  district  there  were  18  children  of  school 
age  and  no  school  or  building  suitable  for 
school  purposes  in  said  district,  and  the  chil- 
dren of  said  district  were  compelled  to  go 
long  distances  to  schools  in  other  districts, 
which  schools  were  overcrowded.  Upon  this 
state  of  facts  the  Supreme  Court  held  that 
the  board  could  be  mandated  to  make  tbe 
appropriation.  It  did  not  appear,  however, 
that  the  amount  asked  to  be  appropriated 
could  not  have  l>een  paid  out  of  the  current 
revenues,  and  no  question  of  incurring  a 
debt  was  presented.  Neither  was  the  ques- 
tion of  economy  or  extravagance  Involved. 
Moreover  the  decision  recognizes  the  inability 
of  tbe  trustee  to  proceed  without  the  proper 
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action  of  tbe  advisory  board,  but  holds  tbat 
In  a  case  like  the  one  presented  the  board 
could  be  mandated  to  take  such  action.  If 
the  case  under  consideration  were  one  In 
which  the  trustee  was  endeavoring  to  man- 
date the  recalcitrant  member  to  Join  his 
collea^es  In  declaring  an  indispensable  ne- 
cessity for  tbe  rebuilding  of  a  schoolhouse 
destroyed,  and  such  a  necessity  was  shown  as 
in  the  case  last  cited,  a  different  question 
would  be  presented.  But  he  did  not  do  this. 
On  the  contrary  he  undertook  to  act  with- 
out the  required  statutory  authority,  and  it 
Is  this  that  the  law  condemns.  In  the  case 
before  us  It  appears  there  was  a  schoolhouse 
amply  sufficient  for  the  needs  of  the  district, 
the  objection  to  It  being  that  it  was  unsani- 
tary, and,  which  it  is  averred,  could  be  ren- 
dered perfectly  sanitary  at  an  Inconsiderable 
cost  And  assuming,  without  deciding,  that 
the  State  Board  of  Health  has  authority  to 
condemn  a  school  building  and  prevent  its 
use  for  school  purposes  in  its  then  present 
condition  on  purely  sanitary  grounds,  such  an 
assumption  does  not  carry  with  it  tbe  In- 
ference that  such  condemnation  requires  the 
destruction  of  the  building.  At  most  all  the 
State  Board  of  Health  can  require  is  that  the 
building  be  made  sanitary.  Whether  this 
shall  be  done  by  repairing  the  old  or  rebuild- 
ing a  new  one  Is  for  tbe  proper  local  author- 
ities to  determine.  Therefore  tbe  roles  laid 
down  in  tbe  case  last  cited  have  no  applica- 
tion to  the  case  at  bar. 

The  advisory  board  is  a  statutory  board 
with  purely  statutory  powers,  and  where  the 
manner  of  the  exercise  of  its  powers  is  pre- 
scribed by  statute.  The  manner  thus  laid 
'down  must  be  strictly  followed.  Lincoln 
School  Township  T.  American,  etc.,  Co.,  31 
Ind.  App.  405,  68  N.  R  801 ;  Peck- Williamson, 
etc.,  Co.  V.  Steen  School  Township,  30  Ind. 
App.  637,  66  N.  B.  909;  Silver  Burdett  Co.  v. 
Indiana  State  Board,  35  Ind.  App.  438,  72  N. 
B.  829;  Moss  v.  Sugar  Ridge  Township,  161 
Ind.  417,  68  N.  E.  896 ;  Wrought  Iron  Bridge 
Co.  V.  Board,  19  Ind.  App.  676,  48  N.  E.  1060 ; 
Platter  v.  County  of  Elkhart,  103  Ind.  375,  2 
N.  E.  544.  It  therefore  follows  that  tlie 
said  order  of  two  members  of  said  advisory 
board  declaring  an  indispetisable  necessity 
for  the  construction  of  a  new  schoolhouse, 
and  thereupon  authorizing  the  issue  and  sale 
of  $30,000  worth  of  bonds  for  said  construc- 
tion, was  null  and  void,  since  tbe  provisions 
of  the  statute  prescribing  the  mode  of  per- 
forming such  action  were  not  complied  with, 
in  that  tbe  indispensable  necessity  required 
to  be  found  to  exist  by  consent  of  all  the 
members  present  was  not  so  found,  and  all. 
Busbequent  orders,  contracts,  and  actions  of 
said  board  or  said  trustee  based  thereon  are 
Invalid. 

What  we  have  here  said  with  reference  to 
the  construction  of  a  sclHMlhonse  Is  limited 
to  the  case  here  presented,  where  such  con- 
struction requires  the  incurring  of  a  debt. 
Whether  a  trustee  might  for  himself  decide 


the  question  of  tbe  necessity  of  the  construc- 
tion of  a  schoolhouse  where  the  money  waa 
at  hand  or  could  be  procured  without  incur- 
ring a  debt  we  do  not  consider  or  decide,  as 
no  such  question  is  before  us. 

It  is  contended  that  tbe  demurrers  were 
each  properly  sustained  on  the  ground  that 
appellants  have  no  legal  capacity  to  sue. 
There  is  no  virtue  In  this  contention.  The 
advisory  board  is  vested  witb  power  to  sue 
to  recover  money  expended  In  violation  of 
said  section  6.  The  specific  investment  with 
power  to  sue  to  recover  the  money  after  it 
has  beea  spent  certainly  carries  with  It  tbe 
power  to  sue  to  prevent  its  expenditure. 
The  end  to  be  obtained  Is  tbe  same.  It  is 
an  official  board  created  by  statute,  and  It 
appears  to  be  a  recognized  practice  to  sue  it 
as  such.  Advisory  Board,  etc.,  ▼.  State  ex 
rel.,  supra ;  Advisory  Board,  etc.,  v.  State  ex 
rel.,  supra. 

The  demurrers  to  the  complaint  should 
have  been  overruled.  Numerous  other  ir- 
regularities are  averred  in  the  complaint, 
some  of  which  might  properly  be  held  to  viti- 
ate the  action  of  the  trustee  and  the  former 
advisory  l)oard.  But  the  question  we  have 
considered  goes  to  the  root  of  the  matter,  and 
our  decision  here  renders  the  consideration 
of  the  other  questions  unnecessary. 

Judgment  reversed. 

(42  Ind.  A.  »S) 

BOYD  et  al.  v.  STATE  ex  rel.  BOARD  OF 

COM'BS  OP  JAY  COUNTY.    (No.  6,063.)i 

(Appellate  (3ourt  of  Indiana.    April  7,  1908.) 

1.  Counties— Actions  on  Bond  of  Codhti 
Auditor  —  Conditions  Precedent  —  De- 
mand. 

A  demand  is  not  a  condition  precedent  to 
an  action  on  a  county  auditor's  bond  to  recover 
fees  collected  by  the  auditor  and  not  accounted 
for  to  the  county. 

[Ed.  Note. — For  cases  in  point,  see  C^nt.  Dig. 
vol.  13,  Counties,  S  153.] 

2.  Same. 

Where  a  county  officer  Issues  to  himself 
warrants  on  which  to  procure  money  from  the 
county  treasurer  to  whit:b  he  is  not  entitled, 
though  such  warrants  may  have  t>cen  issued  pur- 
suant to  allowances  made  by  tbe  board  of  coun- 
ty commissioners,  tbe  money  so  withdrawn  be- 
comes due  and  payable  to  the  county  when  re- 
ceived  without   previous   demand. 

3.  Same— Evidence— SuFFiciENCT. 

In  an  action  on  a  county  auditor's  bond  to 
recover  fees  collected  by  him  and  not  accounted 
for  to  the  county,  whether  the  fees  were  receiv- 
ed by  the  auditor  need  not  appear  from  direct 
evidence,  but  may  be  established  by  circumstan- 
tial evidence  as  any  other  fact 

[Kd.  Note. — For  cases  in  point,  see  Ont  Dig. 
vol.  13,  C^ounties,  {  158.] 

4.  Same. 

In  an  action  on  a  county  auditor's  bond  to 
recover  fees  collected  by  him  and  not  accounted 
for  to  the  county,  the  circumstance  that  serv- 
ices were  performed  by  the  auditor  for  which 
the  law  required  him  to  charge  and  collect  fees 
is  sufficient  to  warrant  the  inference  that  the 
auditor  did  collect  the  fees,  in  the  absence  of 
ony  explanation  by  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  DiiE. 
vol.  13,  Counties,  S  158.J 

*  Rehearing  denied. 
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5.  Sauk. 

Where,  at  the  instance  of  the  connty  au- 
ditor, township  assessors,  in  fixing  charges  for 
their  Berrices,  enlarged  tlieir  bill  so  as  to  give 
them  enough  more  than  was  due  them  to  pay 
the  county  auditor  his  charges  against  them  for 
malcing  assessors'  books,  the  wrong  against  the 
county  by  the  auditor  consisted,  not  in  receiving 
money  from  the  county  treasury  for  services 
that  he  was  not  entitled  to  charge  for,  but  in 
indncinf  the  assessors  to  file  claims  against  the 
county  m  excess  of  the  sums  due  them  for  their 
services,  and  the  auditor's  act  will  not  support 
a  finding  that  he  received  the  mone^  from  the 
connty  treasury  for  services  in  making  assess- 
ors' books. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Counties,  i  158.] 

6.  Tbial  — Tbiai,  by   Cotjbt  —  Findings  or 
Fact— OoNFOBMiTT  to  Pueadinqs,   Ibsuxs, 

AND  PbOOFS. 

Under  a  complaint  In  an  action  on  a  conn- 
ty auditor's  bond  containing  no  charge  what- 
ever on  account  of  moneys  received  by  the  au- 
ditor as  clerk  of  the  board  of  turnpike  direct- 
ors, but  based  wholly  on  moneys  received  from 
other  accounts,  and  not  only  failing  to  charge 
that  the  auditor,  as  such,  drew  his  warrant  to 
himself  for  any  sum  of  money  allowed  him  be- 
cause of  services  as  clerk  of  that  board,  but 
containing  no  allegation  that  he  was  ever  el- 
lo\red  or  received  any  money  from  the  county 
treasury  on  account  of  such  services,  a  finding 
that  the  auditor  collected  and  received  for  serv- 
ices as  clerk  of  the  board  of  turnpike  ditectors 
an  amount  specified  is  entirely  outside  of  the  is- 
sues presented,  and  can  give  no  support  to  a 
conclusion  of  law  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  46,  Trial,  |  985.] 

Appeal  from  Circuit  Court,  Jay  County; 
John  F.  La  Follette,  Judge. 

Action  by  the  state  of  Indiana,  on  the  rela- 
tion of  the  board  of  county  commissioners  of 
Jay  county,  against  Truman  O.  Boyd  and 
otliers.  Judgment  for  plalntUF,  and  defend- 
ants appeal.    Keversed,  with  Instructions. 

Frank  B.  Jaqua,  for  appellants.  Smltb  & 
Moran,  for  appellee. 

RABB,  J.  This  action  was  brought  by  the 
appellee  against  the  appellants  upon  the  of- 
ficial bond  of  the  appellant  Boyd,  as  auditor 
of  Jay  county.  There  was  an  answer  of  gen- 
eral denial,  the  cause  submitted  to  the  court 
for  trial,  and  special  finding  of  facts  and  con- 
clnsions  of  law  thereon  stated,  to  which  ex- 
ceptions were  reserved,  and  a  judgment  ren- 
dered on  the  speolal  findings  against  the  ap- 
pellants for  $939.19. 

The  appellants'  motion  for  a  new  trial  was 
overruled.  The  questions  presented  by  the 
record  here  arise  upon  the  exceptions  to  the 
conclusions  of  law,  and  the  action  of  the 
court  in  overruling  the  motion  for  a  new 
trial.  The  breach  of  the  bond  assigned  In 
the  complaint  was  as  follows :  "That  during 
the  term  of  office  for  which  said  Truman  O. 
Boyd  was  elected  and  qualified  he  collected 
and  received  as  such  auditor,  and  by  virtue 
of  his  office,  large  sums  of  money  for  which 
be  did  not  account  to  the  board  of  commis- 
sioners of  Jay  county,  Ind.,  or  to  any  one  en- 
titled to  receive  the  same,  but  retained  said 
mon^,  Trliicb  was  in  excess  of  the  salary  al> 


lowed  him  by  law,  and  convertM  it  to  his  own 
use,  specifically  setting  forth  a  long  list  of 
sums  collected  from  various  sources,  and 
among  other  items  one  reading  as  follows: 
'Received  for  making  assessors'  books  $547'— 
and  amounting  in  the  aggregate  to  $4,696.04, 
and  that  during  the  time  he  was  serving  as 
such  auditor  he  paid  Into  the  county  treas- 
ory  the  sum  of  $2,532.35,  leaving  a  balance 
due  the  county  of  $2,162.69;  •  •  •  that 
the  term  of  office  of  said  Truman  O.  Boyd  ex- 
pired on  the  1st  day  of  January,  1904,  and 
that  he  did  not  account  or  turn  over  to  his 
successor  in  office,  or  to  any  one  entitled  to 
receive  the  same,  the  amounts  set  forth,  but 
that  he  converted  said  amount  to  his  own 
use ;  that  there  is  now  due  and  owing  and  un- 
paid from  the  defendants  in  the  above-en- 
titled cause  to  the  plaintiff  the  sum  of  $2,300, 
together  with  Interest." 

The  first  six  of  the  special  findings  of  fact 
set  forth  the  election  and  qualification  of  ap- 
pellant Boyd  as  auditor,  and  the  execution 
of  the  bond  sued  on.  The  seventh  finding 
finds  that  during  the  time  Boyd  was  acting 
as  auditor  he  received  out  of  the  coimty 
treasurer's  office  for  making  assessors'  books 
$1.37.  By  the  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  and  sixteenth 
findings  the  court  finds  that  the  said  Boyd, 
while  acting  as  auditor,  received  fees  from 
various  sources,  amounting  in  the  aggregate 
to  $261.80,  which  he  failed  to  pay  into  the 
county  treasury,  as  required  by  law.  By  its 
fifteenth  finding  the  court  found  that  the  ap- 
pellant Boyd,  while  acting  as  auditor  of  said 
county,  collected  and  received  for  services  as 
clerk  of  the  board  of  turnpike  directors  of 
Jay  county  during  his  term  of  office  the  sum 
of  $434.92,  upon  warrants  drawn  upon  the 
county  treasury,  payable  to  himself,  under 
ordelrs  making  allowances  to  him  for  said 
services  by  the  board  of  county  commission- 
ers. 

The  reasons  assigned  for  a  new  trial,  and 
pressed  upon  our  consideration,  are :  (1)  That 
the  finding  of  the  court  Is  not  supported  by 
the  evidence;  and  (2)  the  damages  assessed 
are  excessive. 

It  is  contended  by  appellants  that  the 
court  erred  in  its  conclusions  of  law  upon  the 
facts  stated,  for  the  reason  that  there  Is  no 
finding  that  demand  was  made  upon  the  ap- 
pellant Boyd  for  the  sums  of  money  found 
to  be  due  the  county  from  him  before  suit, 
and  that  such  fact  was  alleged  in  the  com- 
plaint, and  was  essential  to  plaintiffs  recov- 
ery. This  contention  cannot  be  sustained, 
in  so  far  as  there  is  a  finding  that  the  appel- 
lant collected  fees  which  he  failed  to  account 
for  and  pay  over  to  the  county,  as  required 
by  law.  We  think  no  demand  was  necessary 
to  plaintilTs  right  to  maintain  this  action. 
The  law  fixes  a  certain  time  when  such  mon- 
eys shall  be  paid  by  the  officer  collecting  the 
same,  and  designates  the  person  to  whom 
they  shall  be  paid.  It  is  said  by  the  Supreme 
Couit,  in  the  case  of  Moore  t.  State  ex  rel. 
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Denny,  55  Ind.  860:  "In°  the  collection  of 
tbese  several  funds  by  tbe  clerk  of  a  court, 
when  a  time  at  which  he  should  pay  them 
over  and  the  person  or  officer  to  whom  they 
should  be  paid  are  ftzed  by  law,  and  there- 
fore certain,  we  think,  upon  failure  to  so  pay 
them,  he  becomes  at  once  liable,  without  de- 
mand and  refusal  before  suit  is  brought ;  and 
against  an  action  founded  merely  upon  his 
breach  of  duty  in  not  so  paying  over  such 
fiuds  he  may  plead  the  statute  of  limita- 
tions." To  tbe  same  effect  see  Foster  v. 
State,  etc..  22  Ind.  App.  471,  53  N.  E.  1095; 
King  V.  Downey,  24  Ind.  App.  2ai,  66  N.  E. 
680.  ^be  sureties  upon  appellant  Boyd's 
bond,  so  far  as  this  question  is  concerned, 
stand  exactly  tn  the  shoes  of  their  principal, 
and  they  are  entitled  to  make  no  defense 
that  he  could  not  urge.  Demand,  If  neces- 
sary, would  not  be  required  to  be  made  upon 
them,  but  upon  their  principal,  for  whose  acts 
they  stood  surety,  and  In  a  case  In  which  de- 
mand was  necessary  before  an  action  could 
be  maintained  a  demand  made  upon  the  prin- 
cipal would  be  sufficient.  We  bold  that  the  law 
fixing  the  time  at  which  payment  should  be 
made  into  the  county  treasury  of  fees  collect- 
ed by  him  is  a  demand  upon  that  officer  to 
make  payment  at  the  time  named,  and  to  the 
person  named.  In  a  case  where  a  county  of- 
ficer Issues  to  himself  warrants  upon  which 
to  i^ocure  money  from  the  county  treasury, 
to  which  he  is  not  entitled,  though  such  war- 
rants may  have  been  Issued  pursuant  to  al- 
lowances Illegally  made  by  the  board  of  coun- 
ty-commissioners, the  money  thus  withdrawn 
from  the  treasury  becomes  due  and  payable 
to  the  county  the  moment  it  la  received,  and 
without  previous  demand.  It  is  the  wrong- 
ful taking  of  the  money  from  tbe  county 
treasury  that  gives  the  right  of  action.  The 
ofiUcer  cannot  be  said  to  have  collected  the 
money  or  received  the  money  for  the  county, 
and,  if  an  action  can  be  maintained  at  all 
upon  the  official  bond  of  such  officer  for  tbe 
recovery  of  such  mon«y,  no  demand  was 
necessary. 

It  is  contended  by  the  appellants  that  the 
evidence  is  insufficient  to  sustain  the  finding 
of  tbe  court  with  reference  to  the  collection 
of  certain  fees.  The  evidence  upon  this  sub- 
ject consisted  in  testimony  of  experts  em- 
ployed by  the  board  of  county  commissioners 
to  make  an  examination  of  the  records  of  the 
county  auditor's  office.  The  testimony  of 
these  experts  upon  this  subject  was  to  the  ef- 
fect that  the  records  disclosed  that  certain 
services  were  performed  by  the  auditor,  for 
which  the  law  required  him  to  charge  to, 
and  collect  from,  the  parties  for  whom  the 
services  were  rendered  certain  fees,  and  to 
pay  into  the  county  treasury  tbe  fees  collect- 
ed. These  witnesses  were  unable  to  testify 
that  the  fees  for  tbese  services  were  actually 
collected  by  the  officer,  and  there  is  no  di- 
rect evidence  that  the  appellant  Boyd  receiv- 
ed the  fees  in  these  cases,  and  the  contention 
Is  that  there  is  a  failure  of  proof  upon  this 


claim.  The  fact  as  to  whether  or  not  tbe 
fees  were  received  by  Boyd  need  not  appear 
from  direct  evidence.  It  may  be  established 
by  circumstantial  evidence,  as  any  other  fact 
may  be.  The  circumstance  that  the  service 
was  rendered  we  think  is  sufficient  to  war- 
rant the  Inference  that  the  auditor  performed 
his  duties  and  collected  the  fees,  and  would 
be  sufficient.  In  the  absence  of  any  showing 
to  the  contrary,  to  justify  the  finding  of  the 
court  that  he  did  collect  and  receive  the  fees. 
Whether  be  did  or  did  not  was  a  matter  pe- 
culiarly within  his  own  knowledge,  and  where 
it  is  shown  that  such  services  were  perform- 
ed by  the  auditor  we  think  the  inference  is 
Justified  that  the  fees  were  collected,  in  the 
absence  of  any  explanation  given  by  the  oftl- 
cer,  who  had  exdoslve  knowledge  upon  tbe 
subject. 

In  the  seventh  finding  made  by  the  court 
the  court  finds  that  the  appell^t  Boyd  re- 
ceived from  the  county  treasury  the  sum  of 
f  137  for  services  in  making  assessors*  books. 
The  evidence  upon  this  subject  was  that  the 
township  assessors  paid  the  auditor  for  this 
service  out  of  money  which  they  received 
from  the  county  treasury.  At  the  instance 
of  the  auditor  it  is  shown  these  assessors,  in 
fixing  charges  for  their .  services,  enlarged 
their  bill  so  as  to  give  them  enough  more 
than  was  due  them  to  pay  the  county  auditor 
his  charges  against  them  for  making  the 
books.  We  think  this  evidence  will  not  sup- 
I)ort  a  finding  that  the  auditor  received  from 
the  county  treasury  for  services  in  making 
these'  assessment  books  the  amount  named. 
The  wrong  against  the  county  consisted,  not 
In  receiving  money  from  the  county  treasury 
for  services  that  he  was  not  entitled  to  charge 
for,  but  in  inducing  the  county  assessors  to 
file  claims  against  the  county  In  excess  of 
the  sums  due  them  from  the  county  for  their 
services,  and  we,  therefore,  tbink  that  the 
appellants'  contention  that  the  evidence  does 
not  support  this  finding  is  sustained. 

The  question  as  to  whether  or  not  the  sure- 
ties on  the  official  bond  of  the  auditor  would 
be  liable  for  a  wrong  of  this  character  is  not 
presented  by  the  record. 

In  the  fifteenth  finding  made  by  the  court 
the  court  finds  that  the  appellant  Boyd  col- 
lected and  received  for  services  as  clerk  of 
the  board  of  turnpike  directors  the  sum  of 
$434.92.  It  Is  claimed  on  the  part  of  the 
appellee  that  there  was  no  law  authorizins 
an  allowance  to  be  made  by  the  county  com- 
missioners to  the  auditor  for  these  services, 
and  that  therefore  the  allowance  made  by  tlte 
county  commissioners  for  the  service  was  il- 
legal, and  that  the  appellant  Boyd  was  liable 
to  the  county  upon  his  official  bond  for  all 
sums  of  money  received  by  him  from  the 
county  treasury  for  such  services.  There  ifl 
no  averment  in  the  complaint  charging  the 
appellant  with  having  received  any  moneys 
from  the  county  treasury  on  account  of  serv- 
ices rendered  by  htm  as  clerk  of  the  board 
of  turnpike  directors,  and  it  is  Insisted  by 
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amiellant,  first,  that  the  Jaw  authorized  the 
allowance;  and,  second,  that  there  can  be 
no  recovery  on  this  acconnt  against  appel- 
lants in  this /action.  We  are  referred  by  ap- 
pellants to  the  case  of  Tucker  v.  State,  163 
Ind.  403,  71  N.  E.  140,  as  authority  supporting 
their  contention.  As  we  tmderstand  this  case 
it  decides  that  the  facts  set  forth  in  the  com- 
plaint failed  to  make  out  a  common-law  Ua- 
blllty  against  defendants  In  that  action,  for 
the  reason  that  there  was  no  averment  in  the 
complaint  that  the  appellant  Tucker,  the 
principal  in  the  bond  sued  on,  acting  in  his 
oflScIal  capacity  as  county  auditor  of  Hamil- 
ton county,  drew  the  warrants  on  the  treas- 
ury of  the  county  for  the  money  alleged  to 
have  been  received  by  him  from  the  county 
for  'services  for  wliich  he  was  not  entitled 
to  compensation,  and  thereby  vrrongfnlly  ob- 
tained such  money  from  the  county  treasury, 
or  such  other  allegations  In  relation  to  draw- 
ing the  warrants  as  made  the  act  of  draw- 
ing the  warrants  the  basis  of  the  plaintiff's 
right  to  recover,  and  that  the  sureties  on  the 
bond  of  the  oflScer  are  not  liable  under  the 
provisions  of  section  129,  c.  194,  p.  461,  Acts 
1891,  and  section  128,  c.  145,  p.  356,  Acts 
1896,  for  the  moneys  received  by  the  officer 
from  the  county  under  the  circumstances  set 
forth  in  the  complaint ;  that  is,  that  no  case 
is  made  against  the  auditor  and  his  bonds- 
men under  the  provisions  of  these  sections  of 
the  law.  The  complaint  in  that  case  aver- 
red that  the  appellee,  during  his  term  of  of- 
fice, did  illegally  tax,  extort,  exact,  and  re- 
ceive from  the  county,  upon  a  claim  that  the 
same  was  due  him  for  his  salary  as  auditor, 
a  sum  in  excess  of  what  was  legally  due  him. 
It  is  pointed  out  by  appellee  that  the  com- 
plaint in  the  case  cited  failed  to  show  that 
the  appellant  Tucker  acted  In  his  official  ca- 
pacity in  doing  the  acts  which  it  was  charged 
he  wrongfully  did.  This  is  true,  but  this  case 
Is  not  to  be  distinguished  from  that  case  for 
this  reason,  for  here  the  appellee's  complaint 
Is  far  more  defective  than  the  complaint  in 
the  case  cited.  The  appellee's  complaint  con- 
tains no  charge  whatever  against  appellants 
on  account  of  moneys  received  by  him  as 
clerk  of  the  board  of  turnpike  directors,  but 
Is  based  wholly  upon  moneys  received  from 
other  accounts.  It  not  only  failed  to  allege 
tliat  the  appellant  Boyd,  as  county  auditor, 
drew  his  warrant  in  favor  of  himself  for  any 
sum  of  money  allowed  him  on  account  of  his 
services  as  clerk  of  the  t)oard  of  turnpike 
directors,  but  there  is  no  averment  that  he 
was  ever  allowed,  or  ever  received,  any 
money  from  the  county  treasury  on  account 
of  such  services.  This  finding  Is  entirely  out- 
side of  the  issues  presented  by  the  pleadings, 
and  can  give  no  support  to  a  conclusion  of 
law  thereon.  Citizens'  National  Bank  y. 
Judy,  146  Ind.  322,  48  N.  E.  259;  Burton, 
Rec.,  V.  Morrow,  138  Ind.  221,  32  N.  E.  921. 
The  assessment  of  damages  upon  the  find- 
ings made  by  the  court  was  to  ttiat  extent  ex- 
cessive. 

84  N.E.— 23 


Judgment  reversed,  with  IsBtraetl<»>8  to. 
the  ooiurt  below  to  grant  a  new  trial,  with- 
leave  to  the  parties  to  reform  the  issues. 

COMSTOCK,  MYERS,  HADLEX,  and 
WATSON,  JJ.,  concur.  &OBY,  a  J,  not 
participating. 

m  Ind.  A.  231) 

STANDARD  CEMENT  CO.  v.  MINOR. 

(No.  6,285.) 

(Appellate  Court  of  Indiana.     April  7,  1908.) 

Appeal— iHTEBviNiNo  Defensb  —  Unconoti- 
TUTioNAL  Statute— Supplemental  Briefs. 
Where,  pending  appeal  from  a  judgment  for 
plaintiff  for  the  death  of  a  servant,  based  oa 
employers'  liability  act  (Burns'  Ann.  St.  1901, 
i  '(083,  eabd.  2)^  sucli  section,  in  so  far  as  it 
sustained  {plaintiff's  cause  of  action,  was  held 
unconstitutional  in  another  case,  appellant  was 
entitled  to  urge  such  fact  as  ground  for  reversal 
in  a  supplemental  brief,  though  no  such  ques- 
tion was  urged  in  appellant's  original  brier. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3098.] 

Appea)  from  Circuit  Court,  Floyd  County; 
W^illiam  C.  Utz,  Judge. 

Action  by  Maggie  Minor,  as  administra- 
trix, etc.,  against  the  Standard  Cement  Com- 
pany. Judgment  for  plaintifT,  and  defendant 
appeals.    Reversed,  with  instructions. 

Edward  O.  Buglies  and  M.  Z.  Stannard, 
for  appellant.  Harry  L.  Means  and  Q.  H. 
Volght,  for  appellee. 

COMSTOCK,  J.  Appellee  recovered  Judg- 
ment for  the  death  of  Wesley  Minor,  Caused 
by  an  explosion  in  a  cement  quarry  while  iu 
appellant's  service.  The  complaint  is  based 
upon  the  second  subdivision  of  section  1  of 
the  employers'  liability  act  (Section  7083, 
Burns'  Ann.  St.  1901).  A  demurrer  for  want 
of  facts  was  overruled  to  the  complaint,  and 
this  action  of  the  court  is  assigned  as  one  of 
the  errors. 

Since  the  appeal  the  statute  upon  which 
the  complaint  is  based  has  been  held  uncon- 
stitutional as  to  "other  corporations  than 
railroads."  Bedford  Quarries  Co.  v.  Bough, 
168  Ind.  671,  80  N.  E.  529. 

In  favor  of  appellee  it  is  urged  that,  the 
question  of  the  constitutionality  of  the  act 
not  having  been  raised  In  appellant's  first 
brief,  it  cannot  now  be  considered.  In  sup- 
port of  this  claim  Pittsburgh,  etc.,  R.  Co. 
V.  LIghtheiser,  168  Ind.  438,  78  N.  E.  1033; 
Malott,  Receiver,  v.  State  ex  rel.  Board, 
158  Ind.  678,  64  N.  E.  458;  In  re  Application 
of  the  Bank  of  Commerce,  153  Ind.  464,  53  N. 
E.  950,  55  N.  B.  224.  47  L..  R.  A.  489;  Johnson 
V.  Jones,  79  Ind.  141;  Manor  v.  Board,  etc., 
137  Ind.  367,  34  N.  E.  959,  36  N.  B.  1101,  and 
cases  cited;  Armstrong  v.  Hufty,  156  Ind. 
606,  55  N.  B.  443,  60  N.  B.  1080;  Pittsburgh, 
etc.,  R.  Co.  V.  Greb,  34  Ind.  App.  625,  73  N. 
B.  620;  Gates  v.  B.  &  O.  S.  W.  R.  Co.,  154 
Ind.  338,  56  N.  E.  722;  Indianapolis  Street  R. 
Co.  T.  Kane  (Ind.  Sup.)  81  N.  B.  721,  are  cit- 
ed.   These  cases  are  distinguished  from  the 
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case  before  us.  In  the  case  at  bar  It  Is  not 
sought  to  discuss  the  constitutionality  of  the 
law.  It  Is  not  a  question  for  debate.  It  has 
been  decided  by  the  Supreme  Court  In  tho 
cases  cited  undetermined  questions  were 
sought  to  be  raised  in  other  than  the  first 
briefs,  and  the  Supreme  Court  held  that  they 
were  waived,  and  that  their  waiver  preclud- 
ed their  consideration. 

Judgment  reversed,  with  instructions  to 
sustain  the  appellant's  demurrer  to  the  com- 
plaint 

ROBY,  C.  J.,  and  WATSON,  J.,  did  not 
participate.  MYERS,  RABB,  and  HADLEY, 
JJ.,  concur. 


(41  Ind.  A.  48n 

PANCHEB  V.  COFFIN  et  al.    (No.  6,153.) 

(Appellate  Court  of  Indiana,  IMvision  No.  1. 

April  9,  190a) 

1.  HiGHW ATS— Establishment  —  Petition— 
OBjECfTiONS— Time. 

In  proceedings  for  the  establisbment  of  a 
highway,  objections  to  the  petition  not  season- 
ably made  before  the  board  of  commissioners  are 
unavailable  either  in  the  circuit  or  Appellate 
Court. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Highways,  f  184.] 

2.  Samei— Descbiption. 

A  petition  for  a  highway  described  it  as 
located  in  I>aTis  township,  Starke  county,  Ind., 
to  be  40  feet  wide,  and  to  begin  at  the  northeast 
comer  of  section  30,  in  township  34,  range  2 
west,  to  extend  north  along  the  section  line  be- 
tween sections  19  and  20  In  such  township  and 
range,  and  terminate  at  the  northeast  corner 
of  section  19,  being  of  the  total  length  of  a  mile. 
Held  that,  as  a  surveyor,  with  the  assistance  of 
the  points  definitely  named,  would  be  able  to 
trace  the  proposed  route,  the  description  was 
sufficiently  definite. 

[Ed.  Note. — For  cases  in  point,  see  C!ent.  DiK. 
vol.  25,  Highways,  §§  53-55.] 

3.  Same— Remonstbance — Vebification. 

In  highway  proceedings  objector  filed  a  m- 
monstrance,  verified  by  bis  attorney  and  agent, 
to  which  petitioners  replied,  filing  a  motion  to 
strike  out  parts  thereof,  which  motion  was  sus- 
tained by  the  board  of  commissioners,  and  view- 
ers were  'thereupon  appointed  pursuant  to  the 
remonstrance,  who  reported  to  the  board  as  to 
the  utility  of  the  highway  and  the  damages  to 
objector.  Held,  that  petitioners,  having  appear- 
ed to  and  answered  the  remonstrance  before  the 
board  of  commissioners  without  objection,  could 
not  object  for  the  first  time  on  appeal  to  the 
circuit  court  that  the  remonstrance  was  de- 
fective because  not  verified  by  the  party. 

[Ed.  Note.— For  cases  in  point,  see  (3ent  Dig. 
vol.  25,  Highways,  if  71-76,  184.] 

Appeal  from  Circuit  Court  Starke  County; 
John  C.  Nye,  Judge. 

Application  by  William  H.  H.  Coffin  and 
others  for  the  establishment  of  a  public  high- 
way, to  which  Jonathan  W.  Fancher  filed  ob- 
jections, which  were  overruled  by  the  county 
commissioners,  and  from  an  order  dismissing 
remonstrator's  appeal  to  the  circuit  court  and 
for  costs  he  appeals.    Reversed. 

H.  R.  Robblns,  J.  M.  Fuller,  and  J.  F. 
Brems,  for  appellant  C.  C.  Kelley  and  W.  O. 
Pentecost  tor  appellees. 


WATSON,  J.  William  H.  H.  Coflin  and 
18  others,  appellees,  filed  their  petition  in  the 
office  of  the  auditor  of  Starke  county,  Ind., 
asking  that  a  public  highway  be  established 
over  the  lands  of  appellant  and  Charles  A. 
Jamison  In  Davis  township  in  said  county. 
Upon  proof  of  notice  and  the  number  of  sign- 
ers to  the  petition,  as  required  by  statute,  the 
board  of  commiSBloners  of  Starke  county  ap- 
pointed qualified  viewers,  who  thereafter  re- 
ported that  Bald  proposed  highway  wmild  be 
of  public  utility.  Thereupon  appellant  filed 
his  remonstrance  thereto,  and  qualified  re- 
viewers were  appointed,  who  thereafter  re- 
ported as  to  the  public  utility  of  the  said 
highway,  and  as  to  the  damages  due  appel- 
lant The  appellant  prayed  an  appeal  to  the 
circuit  court  from  the  judgment  of  the  board 
of  commissioners,  and  filed  his  bond  within 
30  days  thereafter.  The  appellees  inove^  the 
court  to  dismiss  the  appeal,  for  the  reason 
that  the  remonstrance  was  not  verified  by 
appellant  which  motion  was  sustained,  and 
the  said  appeal  dismissed.  Judgment  was 
rendered  against  appellant  for  costs.  From 
this  judgment  appellant  appeals,  and  assigns 
five  separate  errors ;  but  as  only  the  first  and 
third  are  discussed,  the  others  are  deemed  to 
have  been  waived.  They  are  as  follows:  "(1) 
The  petition  of  appellees  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
•  *  •  (8)  The  court  erred  In  dismissing 
the  appeal." 

At  the  very  threshold  of  this  case  it  is 
contended  tiiat  the  errors  thus  assigned  can- 
not be  considered,  for  the  reason  that  appel- 
lant has  failed  to  comply  with  clause  5  of 
rule  22  of  this  court  (55  N.  E.  vl).  It  Is  true, 
as  urged  by  appellees,  that  appellant  has  not 
strictly  complied  with  the  rule,  but  there  has 
been  such  a  compliance  therewith  that  we 
shall  consider  such  of  the  errors  thus  assigned, 
as  above  indicated. 

Under  the  error  that  "the  petition  of  ap- 
pellees does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action"  appellant  Insists  that 
this  cause  should  be  reversed,  for  the  reason 
that  the  highway  sought  to  be  laid  out  is  not 
sufficiently  described.  Said  highway  Is  de- 
scribed as  follows:  "In  Davis  township,  in 
Starke  county,  Ind.,  a  public  highway  to  be  of 
the  width  of  40  feet,  and  to  begin  at  the  north- 
east comer  of  section  30,  in  township  34, 
range  2  west  to  extend  north  along  the 
section  line  between  sections  19  and  20  in  said 
township  and  range,  and  terminate  at  the 
northeast  corner  of  said  section  19,  being  of 
the  total  length  of  one  mile."  The  first  time 
any  objection  has  been  made  to  the  petition  is 
in  this  court  It  has  been  repeatedly  held  by 
the  Supreme  and  this  court  in  cases  of  this 
character,  that  unless  objections  are  season- 
ably made  to  the  petition  before  the  board  of 
commissioners,  they  are  not  available  eltiier  in 
the  circuit  or  Appellate  Court  Green  v.  El- 
liott SO  Ind.  53,  and  cases  cited;  L<ake  Erie, 
etc.,  R.  Co.  V.  Spldel  et  al.,  18  Ind.  App.  8,  48 
N.  B.  1012;  Wells  r.  Rhodes,  114  Ind.  467,  16 
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N.  m.  830;  Foreytbe  r.  Kreuter,  100  Ind.  27; 
Lowe  T.  Ryan,  94  Ind.  450;  Bndd  t.  licidel- 
bach,  128  iDd.  145,  27  N.  E.  349,  and  cases 
cited;  Indianapolis,  eta,  B.  Ca  r.  Hood,  130 
Ind.  594,  30  N.  B.  705 ;  Forsyth  v.  Wilcox  et 
al,  143  Ind.  144,  147,  41  N.  E.  871;  Slioe- 
maker  r.  Williamson,  156  Ind.  384,  386,  59 
N.  BS.  1051 ;  Sniytli  v.  State  ex  rel.  Braun,  158 
Ind.  332,  336,  62  N.  E.  449;  Strayer  v.  Taylor, 
163  Ind.  230,  233,  69  N.  B.  145 ;  Williamson 
V.  Hauser  et  al.  (Ind.  Sup.)  82  N.  E.  771.  In 
Metty  T.  Marsh,  124  Ind.  18,  23  N.  E.  702, 
It  was  said:  "It  has  so  often  been  adjudged 
°  by  this  court.  In  cases  analogous  to  this,  that 
no  matter  not  put  in  issue  before  the  board  oC 
commissioners  can  be  tried  cm  appeal  to  the 
circuit  court  that  but  kittle  can  be  said  In  elab- 
oration of  the  principle."  It  has  long  Ijeen 
the  established  rule  of  this  court  that  the  de- 
scription is  suflSclent  when  a  surveyor  can, 
by  the  aid  thereof,  lay  out  and  designate  said 
proposed  highway.  In  the  case  of  Adams  v. 
Harrington,  114  Ind.  66,  14  N.  E.  603,  the 
court  said:  "Technical  accuracy  Is  not  neces- 
sary In  the  description  of  a  proposed  line  of 
road.  It  is  enough  that  the  general  descrip- 
tion shall  l>e  such  that  a  surveyor  can,  with 
the  assistance  of  the  points  definitely  named, 
trace  and  designate  the  proposed  route." 
Waiving  the  question,  therefore,  as  to  whether 
or  not  the  sufficiency  of  the  petition  can  be 
questioned  for  the  first  time  In  this  court  we 
hold  that  the  description  herein  Is  sufficient 
to  withstand  the  objections  urged  against  It 
Section  6730,  Bums'  Ann.  St  Supp.  1905  (Acts 
1905,  {  5,  p.  523,  c.  167),  provides  as  follows: 
"If  any  person  through  whose  land  such  high- 
way or  change  may  pass  shall  feel  aggrieved 
by  reason  of  such  location,  vacation  or  change, 
eudi  person  may,  at  any  time  before  final  ac- 
tion of  the  board  thereon,  set  forth  such  griev- 
ances by  way  of  remonstrance  under  oatb. 
•    •    • » 

It  Is  contended  that  the  remonstrance,  veri- 
fied as  It  was  by  appellant's  attorney  and 
agent  did  not  comply  with  the  statute,  and 
the  circuit  court  therefore,  correctly  dismissed 
this  cause.  It  is  urged  by  appellees  that  the 
statute  requiring  the  verification  of  an  appli- 
cation for  change  of  venue  and  the  one  under 
consideration  are  alike.  The  statute  govern- 
ing ctiange  of  venne,  under  the  seventh  sut>- 
division  thereof,  says:  "When  either  party 
shall  make  and  file  an  affidavit  of  the  bias, 
prejudice  or  Interest  of  the  judge  l)efore  whom 
tlie  cause  is  pending,  the  court  shall  grant 
a  diange  of  venue."  Likewise  the  statute  re- 
quiring the  verification  of  complaints  in  the 
contest  of  wills  says:  "Verified  by  his  oath." 
The  statute  under  consideration  says:  "Such 
person  may  set  forth  such  grievances  under 
oath."  If  it  be  required  that  the  remon- 
•trance  or  answer  affirmatively  allege  facta 
■officient  to  show  jurisdiction.  It  was  so  shown 
by  the  remonstrance  herein.  To  this  remon- 
strance or  answer  the  petitioners  replied, 
flling  a  motion  to  strike  out  parts  thereof, 
which  motion  was  sbstained  by  the  board,  and 


thereupon  reviewers.  In  pnrsnance  of  said  r*- 
monstrance,  were  appointed,  who  reported  to 
the  board  of  commissioners  as  to  the  utility 
of  said  highway  and  the  damages  of  appel- 
lant Whether  or  not  the  remonstrance  was 
properly  verified  as  required  by  the  above 
statute  we  do  not  decide.  If  the  appellees  had 
insisted  upon  the  remonstrance  being  verified 
by  appellant  before  they  answered,  or  any  fur- 
ther steps  l>e  taken  In  this  cause  before  the 
I>oard,  and  the  court  had  refused  to  require  the 
appellant  to  so  do,  then  the  question  as  to  the 
verification  would  have  been  presented  for  our 
consideration;  but  the  parties  having  ap- 
peared tliereto  and  answered,  without  objec- 
tion, and  it  affirmatively  appearing  that  the 
court  had  jurisdiction  of  the  subject-matter,  it 
cannot  be  thus  ousted,  nor  can  this  objection 
to  the  remonstrance  be  made  for  the  first 
time  in  tlie  circuit  conrt  by  a  motion  to  dis- 
miss. The  appellees  having  appeared  to  and 
answered  the  same  before  the  board  of  com- 
missioners wlthont  any  objections  as  to  the 
verification  thereof,  they  will  be  deemed  to 
have  voluntarily  waived  any  objections.  If 
any,  to  appellant's  remonstrance.  They  might 
have  made  a  motion  in  the  court  below  to  dis- 
miss for  want  of  proper  verification  thereof. 
Sutherland  v.  Hanklns,  56  Ind.  343,  356. 

The  court  therefore,  erred  in  sustaining  ap- 
pellees' motion  to  dismiss  the  appeal  herein. 
This  cause  is  reversed,  at  the  costs  of  appel- 
lees, with  instructions  to  overrule  the  motion 
to  dismiss  the  appeal,  and  to  proceed  with  tlila 
cause  not  inconsistent  with  this  opinion. 

Judgment  reversed. 


(42  Ind.  App.  14) 
STRANGE  V.  HUNTINGTON  LIGHT  ft 
FUEL  CO.    (No.  6,132.)i 
(Appellate  Court  of  Indiana,   Division  No.  1. 

April  9,  190&) 
New  Tbiai>-Gbounds— Vkbdicf— Ezcessivx- 

NEBS. 

Where,  in  an  action  on  an  account,  some  of 
the  items  were  barred  by  limitations,  and  an  ap- 
plication of  all  of  the  credits  to  the  earliest 
Items  showed  a  balance  much  less  than  the 
amount  of  the  verdict  returned  for  plaintiff,  the 
verdict  was  excessive,  and  defendant  was  enti- 
tled to  a  new  trial. 

Appeal  from  Circuit  Court,  Grant  County; 
B.  J.  Paulus,  Judge. 

Action  by  the  Huntington  Light  &  Fliel 
Company  agulust  James  B.  Strange.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

T.  B.  Dlcken  and  John  T.  Strange,  for  ap- 
pellant St  John,  Charles  ft  Gemmill,  for 
appellee. 

HADLET,  P.  J.  This  Is  an  action  by  ap- 
pellee against  appellant  on  an  account  ex- 
tending over  a  period  of  several  years.  The 
complaint  is  in  one  paragraph,  to  which  ap- 
pellant answered  in  six  paragraphs,  one  of 
which  Is  a  plea  of  the  statutes  of  limitations 
to  the  first  10  Items  of  appellee's  bill  of  pa]> 

*Sm84  N.  B.  »M. 
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tlculars.  The  others  were  in  the  nature  of 
cooutercIalmB,  to  each  of  which  paragraphs 
appellee  replied  by  general  denial.  The 
cause  was  tried  by  jury,  which  found  for  ap- 
pellee, assessing  the  amount  of  Its  recovery 
at  $1,764.28.    Judgment  accordingly. 

The  only  questions  properly  presented  are 
that  the  verdict  is  not  supported  by  sufHcient 
evidence  and  erroneous  assessment  of  the 
amount  of  recovery.  The  Items  In  the  ac- 
count are  for  gas  fnmlshed  appellant  for 
his  use  In  his  glass  factory  and  bis  residence, 
and  one  or  two  small  Items  of  equipment  It 
is  averred  in  the  complaint,  and  was  proven 
on  the  trial,  that  each  item  in  the  account 
was  payable  monthly.  The  first  item  of  the 
account  is  dated  December  11,  1898.  The 
last  Item  of  the  account  is  dated  August  1, 
1905.  This  cause  was  Instituted  September 
6,  1905.  The  bill  of  particulars  and  evidence 
shows  that  appellant  is  entitled  to  credit  for 
$522.50.  The  total  amount  of  the  items  of 
the  account  accruing  more  than  six  years  be- 
fore the  bringing  of  the  action,  together  with 
its  proportion  of  the  Interest  proven  on  the 
trial,  is  $1,246.03.  The  total  amount  of  the 
items  of  the  account  accruing  within  six 
years  exhibited  and  proven,  together  with 
Its  proportion  of  the  interest,  as  asked  for 
and  proven,  is  $1,514.07. 

Appellee  does  not  contend  that  the  account 
was  a  mutual  account  or  that  any  portion  of 
it  by  any  reason,  came  within  the  exceptions 
Of  the  statute  of  limitations,  so  that  the 
same  would  not  apply,  but  urges  that  the  cred- 
its should  be  applied  to  the  extinguishment 
of  the  older  items,  since  there  was  no  direc- 
tion by  either  party  where  the  credits  should 
l)e  applied ;  but,  conceding  this  to  be  true, 
yet  it  Is  apparent  that  the  recovery  is  still 
excessive,  since  the  amount  of  the  credits 
does  not  eictlngulsh  the  whole  of  the  items 
that  are  uncollectible  by  reason  of  the  stat- 
■ute.  And  It  also  appears  that  the  sum  of  the 
Items  within  the  six  years'  period,  together 
with  Interest  claimed  and  proven,  as  shown 
by  the  complaint  and  appellee's  testimony, 
did  not  aff?regate  the  amount  of  the  recovery, 
such  agpTPRate  being  $1,514.07.  And,  con- 
ceding all  that  appellee  claims,  this  is  the 
most  it  was  entitled  to  recover. 

The  amount  of  the  verdict  and  Judgment 
were  for  $1,704.28.  It  Is  therefore  clear  that 
the  amonnt  of  recovery  is  too  large,  and  the 
motion  for  a  new  trial  upon  that  ground 
should  have  been  sustained. 

Judgment  reversed. 

(42  Ind.  App.  179)         ■'  ■■ 

PITTSBUnO,  C.  C.  &  ST.  I,.  RT.  CO.  t. 
WARRUM.     (No.  6,078.) 

(Appellate  Court  of  Indiana,   Division  Na  2. 
April  8,    1908.) 

Appeal— Hasulebs  Ebbob— Ebrobs  Not  Av* 

FECTiNQ  Result; 

Where,  in  an  action  aeainst  a  railroad  for 
Injuries  to  a  person  strnct:  by  a  mail  pouch, 
thrown  from  a  rapidly  moving  train  by  a  mai4 
clerk,  the  undisputed  evidence  showed  that  the 
person  was  so  injured,  and  there  was  proof  thai 
the  place  where  such  person  was  when  injured 


was  a  public  street  and  the  circumstances  dis- 
closed excluded  contributory  negligence,  no  e^- 
ror  of  the  court  in  its  rulinxs  on  the  admis- 
sion or  rejection  of  evidence  or  instructions 
would  justify  a  reversal. 

ilCd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  3,  Appeal  and  Krror,  t  4033.] 

On  petition  for  rehearing.    Overruled. 
For  former  opinion,  see  82  N.  IB.  834. 

RABB.  J.  It  is  insisted  by  appellant  in  its 
petition  for  a  rehearing  that  the  court  in  de- 
ciding' this  case  has  misapprehended  the  evi- 
dence upon  the  subject  of  the  custom  of  the- 
malt  clerks  in  appellant's  mall  cars  dlscharg- 
Inji  mall  from  fast  mall  trains  running  over 
its  road  on  the  walk  ^d  platform  in  front 
of  appellant's  depot  at  Greenfield,  and  that 
the  statement  in  the  opinion  of  the  court  that 
the  existence  of  this  custom  was  shown  by 
the  uncontradicted  evidence  in  the  case,  and 
that  there  Is,  as  we  tmderstand  their  conten- 
tion, a  substantial  conflict  in  the  evidence 
upon  this  subject  The  testimony  of  the  wit- 
ness Tuttle  to  the  effect  that  the  mail  clerks 
generally  kicked  the  malls  ott  the  car,  and 
that  it  felt  most  of  the  time  about  Pennsyl- 
vania street,  on  the  platform  between  the 
depot  and  the  street,  was  not  disputed  by  any 
other  witness  who  testified  on  behalf  of  ei- 
ther appellant  or  appellee.  The  testimony 
of  other  witnesses  that  the  mail  was  gener- 
ally thrown  olf  in  the  vicinity  of  Pennsyl- 
vania street  in  no  wise  conflicts  with,  the 
statement  of  this  witness.  He  was  a  dray- 
man, whose  business  called  him  frequently 
to  the  depot  and  his  means  and  opportunity 
of  knowing  the  facts  with  reference  to  the 
custom  of  the  mail  clerks  in  throwing  the 
mail  from  the  train  were  better  than  those 
of  any  other  witness  who  testified  In  the  case 
upon  the  subject  No  attempt  was  made  by 
the  appellant  to  contradict  his  testimony: 
but,  on  the  contrary,  the  complaint  and  an- 
swer upon  which  the  cause  was  submitted 
to  the  jury  for  trial  both  affirm  the  existence 
of  such  custom.  The  record.  It  is  true,  dis- 
closes that  after  the  Jury  were  sworn  and 
the  cause  submitted  to  them  for  trial,  and 
after  all  the  evidence  was  in,  without  any 
showing  that  an  application  was  made  by  the 
defendant  or  leave  granted  to  file  addltlcmal 
pleadings,  the  appellant  did  file  a  general 
denitti  to  the  complaint.  Without  deciding 
what  the  effect  of  a  pleading  so  filed  would 
have,  it  is  sufficient  to  say  that  it  is  apparent 
from  the  record  that  the  case  was  tried  up- 
on the  theory  that  such  custom  on  the  part 
of  the  mail  clerks  existed,  and  that  the  ap- 
pellee was  bound  to  know  of  it,  and  that. 
In  going  upon  the  platform  or  walk  as  he 
did.  he  took  upon  himself  the  risk  of  snch 
danger.  It  was  the  appellant's  theory  that 
the  premises  where  the  accident  occurred 
was  the  private  property  of  the  appellant 
and  the  appellee  was  there  as  a  mere  li- 
censee, to  whom  the  appellant  owed  no  duty 
tliat  required  it  to  gwird  lilm  against  tb* 
peril  he  encountered. 


Digitized  by 


Google 


bd.) 


BOOLS  T.  INDIANAPOLIS  A  B.  BY.  Ca 


857 


For  fhe  reasons  stated  In  the  origlna)  opin- 
ion of  tbe  court,  we  think  It  was  sbown  tbat 
the  place  where  the  appellee  was  Injured  was 
a  public  street,  which  the  appellee  bad  a 
common  right  with  appellant  to  use,  and 
where  both  appellant  and  appellee  were  in 
duty  bound  to  exercise  due  care  to  avoid  in- 
jury and  being  injured  by  each  other.  This 
being  true,  and  the  fact  that  the  appellee 
was  struclt  and  injured  by  a  mail  sack 
thrown  from  appellant's  car  by  tbe  mail 
clerk  being  undisputed,  and  the  circumstan- 
ces of  the  injury  disclosed  by  the  evidence 
excluding  contributory  negligence  on  the  part 
of  appellee,  no  error  of  tbe  court  in  its  rul- 
ings on  tbe  admission  or  rejection  of  evi- 
dence, or  instructions  given  to  the  Jury,  would 
Justify  a  reversal. 

Petition  for  rehearing  overruled. 

(41  ind.  App.  isn      ■""■" 

BIX>CK  V.  BUTT.    (No.  6,359.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

April   8,    1908.) 

1.  EXBCUTOBS     AND     ADUINISTBATOBS— NeCES- 

siTT  FOB  Administration. 

If  a  testate's  widow  is  tbe  sole  legatee,  and 
all  debts  and  expenses  are  paid,  there  need  l>e 
no  administration  of  the  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dijr. 
vol.  22,  Executors  and  Administrators,  H  3-14.] 

2.  WrLLs— Election— Pbovisions   ix)b   "Witw 

— STATUTOBT    RGQITIREUENTa. 

Where  lands  are  devised  to  a  woman  by  her 
kasband,  she  will  take  under  the  will  in  the  ab- 
sence of  an  election  to  take  under  the  law  of 
descent,  undor  the  express  provisions  of  Bums' 
Ann.  Ft.  1W)1.  3  2C66;  but  as  respects  a  be- 
quest of  personal  property,  under  tbe  express 
provisions  of  section  2648,  unless  she  elects  to 
talie  under  the  will  in  writing,  si^nied  and  ac- 
knowledged before  some  officer  anthorized  to 
take  acknowledgment  of  deeds,  within  90  days 
after  the  will  has  t>een  admitted  to  probate,  she 
will   take  under  the  law. 

[Ed.  Note. — For  rases  in  point,  see  Ont.  Dlz. 
vol.  49.  Wills,  g§  2018-2033.] 

S.  Same. 

The  fact  that  both  real  and  personal  prop- 
erty are  triven  to  the  widow  in  the  same  item 
of  the  will  does  not  affect  the  requirements  as 
to  her  election. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49.  Wills,  H  2018-2033.] 

Appeal  from  Circuit  Court,  Dearborn  Coun- 
ty;  George  E.  Downey,  Judge. 

Proceeding  for  the  settlement  of  the  estate 
cf  Albert  W.  Butt  From  a  Judgment  sus- 
tnining  a  motion  to  strike  from  the  flies  ob- 
jections of  Elvlena  Block  to  the  conflrmation 
of  Frederick  H.  Butt,  as  administrator  with 
the  will  annexed,  the  objector  appeals.  Af- 
firmed. 

Givan  &  Glvan,  for  ajvellant  T.  S.  Crmvr 
ens,  for  appellee. 

ROBT,  C.  J.  The  question  for  decision 
•rises  on  tbe  sustaining  of  appellee's  motion 
to  strike  from  the  flies  appellant's  objections 
to  bis  confirmation  as  administrator  with  thf 
will  annexed  of  the  estate  of  Albert  W.  Butt. 
he  having  been  appointed  and  qualified  as 
■ueh  on  August  16,  1903. 

For  ground  of  objection  to  such  couflrma 


tlon  appellant  set  up :  That  she  was  tbe  wid- 
ow of  the  decedent,  who  died  testate.  That 
one  item  of  his  said  will  was  as  follows :  "I 
give,  devise  and  bequeath  all  my  real  estate, 
and  personal  estate  whatsoever  and  where- 
soever unto  my  wife  Alviena  Butt,  her  heirs, 
executors,  administrators  and  assigns  for  her 
and  their  own  use  and  benefit  forever."  That 
said  Albert  W.  Butt  departed  life  December 
2,  1809.  That  his  will  was  probated  Decern* 
ber  9,  1899.  That  the  same  is  In  full  force 
and  effect,  and  that  by  its  terms  the  title  to 
both  the  real  and  personal  estate  owned  by 
the  testator  vested  in  ber,  and  tbat  she  is  the 
owner  thereof.  That  as  such  legatee  and 
devisee  she  took  possession  of  the  property, 
real  and  personal,  and  paid  all  debts  and  ex- 
penses. Tbat  there  are  no  debts  or  expenses 
unpaid  so  as  to  require  administration.  That 
she  Is  not  squandering  the  estate,  but  tak- 
ing care  of  the  same,  and  using  the  income 
for  the  support  of  her  family. 

The  determination  of  the  appeal  depends 
upon  what  interest  the  appellant  showed  her- 
self to  have  in  the  estate  of  her  husband.  If 
she  is  the  sole  legatee,  and  all  debts  and  ex- 
penses are  paid,  there  need  be  no  adminis- 
tration. Bowen  v.  Stewart,  12"i  Ind.  SOT,  2« 
N.  E.  168,  28  N.  E.  73.  So  far  as  the  real 
estate  is  concerned.  It  was  not  necessary  to 
aver  that  she  had  elected  to  take  under  the 
will.  In  tlie  absence  of  an  election  the  wid- 
ow taSes  real  estate  under  the  will.  Section 
2666,  Burns'  Ann.  St.  1001.  With  regard  to 
personal  property  the  rule  Is  directly  the  re- 
verse, and  she  must,  within  90  days,  elect  to 
take  under  tbe  will,  or  she  will  take  under 
the  law.  Section  2648,  Bums'  Ann.  St  1901. 
Such  election  must  be  in  writing,  signed  by 
the  widow,  and  acknowledged  before  some  of- 
ficer authorized  to  take  the  acknowledgment 
of  deeds,  and  must  be  made  within  90  days 
after  the  will  has  been  admitted  to  probate. 
Sections  2648,  2666,  Bums'  Ann.  St  1901; 
Miller  V.  Stephens,  158  Ind.  438.  63  N.  E.  847; 
Hunt  V.  Hinsbaw,  Adm'x,  33  Ind.  App.  75,  80, 
70  N.  E.  825;  Chaplin  t.  Leapley,  85  Ind. 
App.  611,  74  N.  E.  646.  The  fact  that  both 
real  and  personal  property  are  disposed  of 
in  the  same  item  of  tbe  will  does  not  change 
the  requirement  as  to  election  by  tbe  widow. 
Miller  V.  Stephens,  supra.  Election  by  the 
widow  as  to  personal  property  was  by  the 
Legislature  of  1007  (Acts  1907.  p.  73,  c.  48; 
secUon  3045,  Bums'  Ann.  St  1908)  made  the 
same  as  to  real  property;  but  such  act  does 
not  govern  In  this,  a  case  arising  prior  to  Its 
enactment 

Judgment  affirmed. 

(41  Ind.  App.  en) 

BOOLS  T.  INDIANAPOLIS  &  B.  RT.  CO. 

(No.  6,129.)» 

(Appellate  Court  of  Indiana.   Division  No.  1. 

April  7,  looa) 

1.  Appkai.  —  Recobd  —  Defects  in  Clekk's 
Certificate— Failubb  to  Inclode  Bili.  of 
Exceptions. 

Immediately    preceding    the    clerk's    certifi- 
cate at  tbe  end  of  the  traimcript  eocuiied  • 
*  Eebearing  dealtd. 
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prsecipe,  as  follows:  "The  clerk  will  make  a 
full,  true,  and  complete  transcript  of  the  rec- 
ord, judgment,  and  all  papers  and  proceedinRS 
in  the  above-entitled  cause  for  the  purpose  of 
an  appeal  to  the  Appellate  Court,  certifying 
therein  the  original  bill  of  exceptions  containing 
the  evidence,  and  omitting  bill  of  exceptions 
Na  1."  The  clerk's  certificate  to  the  transcript 
certified  "that  the  above  and  foregoing  tran- 
script contains  a  full,  true,  and  complete  and 
correct  copies  of  all  of  the  original  papers  and  the 
entries  in  said  cause,  except  the  bill  of  excep- 
tions No.  1,  required  by  the  above  and  foregoing 
pnecipe."  The  bill  of  exceptions  omitted  con- 
tained instructions,  the  giving  or  refusing  of 
which  was  complained  of.  Held,  that  the  cer- 
tificate did  not  show  that  the  bill  of  exceptions 
No.  1  was  properly  included  in  the  transcript, 
and  hence  no  question  pertaining  to  the  instruc- 
tions could  be  considered  on  appeal. 

2.  Same. 

.\ct8  1903,  p.  340.  c.  19.3.  8  7  fBurns'  Ann. 
St.  Supp.  1905,  §  641g),  provides  that  any  per- 
son f!i>«iring  a  transcript  for  appeal  "may  file 
v.ith  the  clerk  a  written  oroecipc  therefor."  and 
requires  the  clerk  to  certify  that  the  transcript 
furnished  by  him  contains  true  and  correct  cop- 
ies of  all  papers  in  the  cause  "required  by  the 
above  and  foregoing  priEcipe."  Held,  that  a 
record  on  appeal,  which  contains  a  written  pne- 
cipe inserted  immediately  before  the  clerk's  cer- 
tificate, which  refers  in  the  language  of  the 
statute  to  "the  above  and  foregoing  prsecipe." 
substantially  complies  with  the  statute,  though 
there  is  no  record  entry  of  the  filing  of  the 
pnecipe. 

Appeal  from  Circuit  Court,  Henry  County ; 
John  M.  Morris,  Judge. 

Personal  injury  action  by  Frank  Boote 
against  the  Indianapolis  &  Eastern  Railway 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Forkner  &  Forkner,  for  appellant.  Wm.  A. 
Brown,  Biuford  &  Walker,  and  W.  H.  Latta, 
for  appellee. 


MTERS,  J.  This  action  was  brought  by 
appellant  against  appellee  In  the  Hancock  cir- 
cuit court  to  recover  damages  for  a  personal 
injury.  The  venue  was  changed  to  the  Henry 
circuit  court,  where  the  cause  was  submitted 
to  a  jury,  resulting  In  a  verdict  and  judg- 
ment in  favor  of  appellee. 

The  overruling  of  appellant's  motion  for 
a  new  trial  is  assigned  as  error.  Under  this 
assignment  appellant  seeks  to  present  for  our 
consideration  certain  instructions  requested 
by  appellee  and  given  by  the  court,  and  a  cer- 
tain instruction  requested  by  appellant  and 
refused  by  the  court  Appellee  earnestly  In- 
sists that  no  question  pertaining  to  these  in- 
structions Is  properly  before  us.  In  the  tran- 
script will  be  found  the  instructions  asked  by 
each  party,  and  those  given  by  tbe  court  of 
its  own  motion.  All  appear  to  have  been  fil- 
ed; but,  unless  a  certain  bill  of  exceptions 
designated  as  No.  1  can  be  said  to  have  been 
properly  included  In  the  transcript,  it  does 
not  appear  that  any  exception  was  taken  by 
the  appellant  to  the  giving  or  tbe  refusing 


to  give  any  instructions.  Immediately  pre- 
ceding the  clerk's  certificate  at  the  end  of 
the  transcript  will  be  found  a  prsecipe,  the 
body  of  which  is  as  follows:  "The  clerk  will 
make  a  full,  true,  and  complete  transcript 
of  the  record,  judgment,  and  all  papers  and 
proceedings  In  the  above-entitled  cause  for 
the  purposes  of  an  appeal  to  the  Appellate 
Court,  certifying  therein  the  original  bill  of 
exceptions  containing  the  evidence,  and  omit- 
ting bill  of  exceptions  No.  1."  The  clerk's 
certificate  to  the  transcript  certifies  "that  the 
above  and  foregoing  transcript  contains  a 
full,  true,  and  complete  and  correct  copies  of 
all  of  the  original  papers  and  tbe  entries  in 
said  cause,  except  the  bill  of  exceptions  No. 
1,  required  by  the  above  and  foregoing  praj- 
eipe,"  etc.  With  this  state  of  the  transcript 
it  cannot  be  said  that  the  clerk  has  certified 
that  the  transcript  contains  a  full,  true,  and 
correct  copy  of  the  bill  of  exceptions  or  the 
original  bill.  And,  while  we  are  disposed  to 
disregard  technicalities,  we  are  not  at  liberty 
to  Ignore  the  clerk's  certificate  to  the  tran- 
script thus  brought  to  our  attention.  True  In 
the  transcript,  and  outside  of  tbe  bill  of 
exceptions,  may  be  found  the  Instructions: 
but  it  does  not  appear  that  any  exception 
to  the  action  of  the  court  pertaining  to  them 
was  saved.  This  court  is  dependent  upon  the 
clerk's  certificate  for  assurance  of  the  com- 
pleteness, truth,  and  correctness  of  the  rec- 
ord on  appeal.  It  is  the  certificate  of  the 
clerk  that  gives  verity  to  the  record  on  ap- 
peal. His  certificate  should  authenticate  and 
not  except  from  tbe  authentication  bills  of 
exceptions  to  which  oxir  attention  is  to  be 
directed.  While  it  does  not  appear  from  any 
record  entry  that  the  praecipe  was  filed,  yet 
the  clerk's  certificate  refers  to  and  adopts  it 
as  a  prsecipe,  and  this  has  been  held  to  be  a 
substantial  compliance  with  tbe  statute. 
Pittsburgh,  etc.,  B.  Co.  v.  Reed,  36  Ind.  App. 
67,  75  N.  E.  50. 

The  record  discloses  what  purports  to  be 
two  bills  of  exceptions ;  the  first  being  desig- 
nated In  the  order  book  entry  relating  to  its 
filing,  and  in  tbe  bill  itself  as  No.  1,  and  tbe 
other  a  bill  containing  the  evidence.  Acts 
1903,  p.  341,  c.  193,  i  7  (section  641g,  Burns' 
Ann.  St.  Supp.  1905),  furnishes  a  form  of 
certificate  when  a  prneclpe  is  filed,  and  pro- 
vides "that  the  certificate  shall  be  in  sub- 
stantially" that  form.  Even  if  we  should 
regard  the  praecipe  as  not  controlling  tho 
clerk,  yet  his  certificate  expressly  excludes 
from  among  the  copies  and  originals  In  the 
transcript  the  bill  of  exceptions  containing 
the  instructions.  This  peculiarity  of  the  rec- 
ord pointed  out  by  appellee  prevents  this 
court  from  considering  the  exceptions  to  the 
action  of  the  court  attacked  in  appellant's 
brief. 

Judgment  affirmed. 
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ANNADAIiL  ▼.  UNION  CEMENT  &  LIMB 

CO.    (No.  «,280.)i 

(Appellate  Court  of  Indiana,  Division  No.  2. 

AprU  8,  1908.) 

1.  Afpeai/— Review — Pbesumftiokb— Fbopbi. 
rrr  of  Refusinq  New  Tbiax.. 

Where  nothing  appears  to  the  contrary,  it 
will  be  presumed  on  appeal  tlut  a  motion  for 
n  new  trial  was  properly  overmled. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dix. 
vol.  3,  Appeal  and  Error,  {{  3772-3776.] 

2.  Saicb— Habmless  E}sbok— Bubdkn  or  Pbov- 
INO  Pbktddice. 

A  party  seelcing  the  reversal  of  a  judg- 
ment has  the  burden  of  showing  that  his  sub- 
stantial rights  were  prejudiced  by  the  ruling  of 
which  be  complains. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §{  4047-4051.] 

8.  Same— RECOBi>—OoNTENTa—VoiB"  Dike  Ebt- 

AKINATION    OF   JUBOBS — NECESSITY    FOB    EN- 

TiBK  Examination. 

In  the  absence  of  the  entire  record  of  the 
voir  dire  examination,  refusal  to  require  an- 
swers to  a  question  put  for  the  purpose  of  ob- 
-taining  information  on  which  to  base  peremptory 
challenges  will  not  warrant  reversal,  since  the 
information  desired  may  have  been  otherwise  ot>- 
tained  in  the  examination  of  the  jurors. 
4.  Same — Disposition  of  Cause— ReversaI/— 
Ebbobs  Not  Affectino  Substantial 
Bights— Statutoby  Pbovisionb. 

Under  Bums'  Ann.  bt.  1901,  i  401  (Hom- 
er's Ann.  St.  1901,  §  398),  providing  that  no 
judgment  can  be  reversed  for  any  error  not  af- 
fecting the  substantial  rights  of  the  adverse 
party,  failure  to  require  answers  to  a  question 
on  the  voir  dire  examination  of  the  jury  call- 
ing for  information  on  which  to  l>ase  peremp- 
tory challenges  will  not  warrant  reversal,  in  the 
absence  of  a  showing  of  error  affecting  appel- 
lant's substantial  rights. 

Appeal  from  Circuit  Court,  Clark  County; 
E.  C.  Montgomery,  Judge. 

Action  by  John  W.  Annadall  against  the 
Union  Cement  &  Lime  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
AflBrmed. 

George  H.  Volgt,  for  appellant  M.  Z. 
Stannard  and  Ward  H.  Watson,  for  appellee. 

COMOTOCK,  J.  Action  by  appellant  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  sustained  by  him  while  In  the 
tterrice  of  appellee.  The  Issue  was  formed 
by  the  complaint  and  general  denial.  The 
cause  was  tried  by  jury,  and  a  verdict  re- 
turned for  defendant 

Ttie  error  assigned  is  the  overruling  of  ap- 
pellant's raoticn  for  a  new  trial.  The  only 
ground  relied  upon  for  reversal  Is  the  re- 
fusal of  the  trial  court  to  i)ermlt  the  Jurors, 
while  the  jury  was  being  impaneled  to  try 
the  cause,  and  before  plaintiff  had  made 
any  peremptory  challenges,  to  answer  the  fol- 
lowing question  propounded  by  plaintiffs  at- 
torney, to  wit,  which  question  is  hereinafter 
pet  out  in  special  bill  of  exceptions  No.  4. 
Said  bill  of  exceptions  Is  in  the  following  lan- 
guage: "Be  it  remembered  that  after  this 
cause  bad  been  called  for  trial,  and  while 
the  jury  was  tteing  impaneled  to  try  the 
same^  and  the  Jury  panel  being  full,  the  court 

*  Behearlng  denied.   Truuter  denied. 


required  the  plaintiff  to  state  whether  or  not 
he  was  satisfied  with  the  jury  as  then  con- 
stituted, and  theneupon  the  attorney  for  the 
plaintiff  propounded  the  following  question 
to  the  panel,  as  then  constituted:  'Grentlemen 
of  the  Jury,  I  will  ask  you,  and  each  of  you, 
whether  you  have  any  financial  interest  in 
the  Travelers'  Insurance  Company?'  To 
which  question  the  attorney  for  defendant  ob- 
jected, and  thereupon  the  attorney  for  the 
plaintiff  stated  to  the  <;ourt  that  he  propound- 
ed the  question  for  the  purpose  of  determin- 
ing whether  or  not  the  plaintiff  would  per- 
emptorily challenge  any  of  the  Jurors.  The 
irfaintlff's  attorney  further  stated  to  the 
court  that,  in  order  to  determine  whether 
or  not  he  should  make  such  peremptory  chal- 
lenge, it  would  be  necessary  to  know  the  an- 
swers of  the  jurors  to  said  question.  That 
the  defendant  company  was  insured  by  said 
Travelers'  Insurance  Company  against  any 
loss  said  defendant  company  might  sustain 
by  reason  of  this  action,  and  said  insurance 
company  was  financially  interested  in  the  re- 
sult of  this  action.  Thereupon  the  court  re- 
fused to  permit  the  Jurors  or  any  of  them 
to  answer  said  question,  to  which  action  of 
the  court  the  plaintiff  at  the  time  excepted. 
That  at  the  time  said  question  was  propound- 
ed by  plaintiffs  attorney  the  plaintiff  had 
not  made  any  peremptory  challenges  of  the 
Jurors,  and  that  the  persons  who  filled  said 
panel  at  the  time  said  question  was  asked, 
excepting  three  afterwards  challenged  by 
plaintiff  and  two  by  the  defendant,  were  aft- 
erwards accepted  and  sworn  as  the  Jurors  to 
try  said  cause  and  said  jurors  so  selected  to 
try  said  cause."  Only  errors  affecting  the 
substantial  rights  of  litigants  are  causes  for 
reversal.  Burns'  Ann.  St  1901,  $  401 ;  Hor- 
ner's Ann.  St  1901,  i  398;  Terre  Haute  Elec- 
tric Co.  V.  Watson,  33  Ind.  App.  124,  70  N.  E. 
993.  Nothing  appearing  to  the  contrary,  it 
will  be  presumed  on  appeal  that  the  motion 
for  a  new  trial  was  properly  overruled.  Cit- 
izens' Street  R.  Co.  v.  Marvll,  161  Ind.  506, 
67  N.  B.  921;  Colles  v.  Lake  Cities,  etc.,  Co., 
22  Ind.  App.  86,  53  N.  E.  256;  Thornton's 
Ann.  Civ.  Code,  p.  801  (30),  and  cases  cited. 
It  follows  that  the  party  seeking  the  re- 
versal has  the  burden  of  showing  that  his 
substantial  rights  were  prejudiced  by  the 
ruling  of  which  he  complains.  It  has  been 
held  in  this  state  that,  unless  the  record  con- 
tains the  entire  voir  dire  examination  of 
Jurors,  the  action  of  the  trial  court  here 
sought  to  be  presented  will  not  be  reviewed. 
Indianapolis,  etc.,  R.  Co.  v.  Pltzer,  109  Ind. 
179,  6  N.  E.  810,  10  N.  B.  70,  58  Am.  Rep. 
387;  Johnson  v.  HoUiday,  79  Ind.  151;  Douth- 
itt  V.  State,  144  Ind.  397,  42  N.  EV.  907 ;  12 
Am.  &  Eng.  Eucy.  P.  &  P.  p.  530.  In  Indlau- 
aimllij,  etc.,  R,  Co.  v.  Pitzer,  supra,  the  court 
said:  "The  appellant  propounded  a  question 
to  the  person  called  as  a  Juror,  and  the  trial 
court  refused  to  permit  It  to  be  answered. 
The  record  does  not  properly  present  the 
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Doiut  wblch  the  appellant  essays  to  make  up- 
on  this  ruling,  as  it  sets  forth  only  the  ques- 
tion a^ed  the  Juror.  In  order  to  enable  this 
court  to  ascertain  whether  any  injury  was 
done  the  appellant,  the  entire  examination 
of  the  jnror  should  have  been  brought  into 
the  record."  There  Is  no  attempt  to  make 
the  entire  voir  dire  examination  a  part  of 
the  record.  It  shows  only  a  single  question 
propounded  to  the  jurors  collectively,  and 
discloses  appellant's  exception  to  the  refusal 
to  permit  the  question  to  be  answered,  with- 
out in  any  manner  disclosing  or  setting  forth 
other  questions  propounded  to  and  answered 
by  the  jury  In  the  course  of  their  examina- 
tion. The  record  shows  that,  when  the  ques- 
tion was  propounded,  the  jury  panel  was  fall, 
from  which  It  may  be  reasonably  inferred 
that  other  questions  bad  been  put  to  the  jur- 
ors, and  it  is  nowhere  shown  that  other  ques- 
tions were  not  propounded  to  and  answered 
by  the  jurors. 

Counsel  for  appellant  recognize  the  rule 
that,  to  present  error  in  overruling  the  chal- 
iemge  of  a  juror  for  cause,  the  record  should 
contain  the  complete  examination  of  the  Jur- 
ors, but  claims  that  such  holding  can  have  no 
application  to  the  case  at  bar,  because,  first, 
the  question  was  asked  for  the  avowed  pur- 
pose of  challenging  jurors  peremptorily,  and 
not  for  cause;  second,  the  question  presented 
is  not  one  of  the  competency  of  a  Juror,  but 
the  right  of  the  appellant  for  eliciting  neces- 
sary Information  from  all  jurors.  The  appel- 
ant had  the  right  to  challenge  peremptorily 
without  reference  to  qualification.  Cases  ate 
cited  by  counsel  for  appellant,  among  them 
the  recent  case  of  O'Connor  Co.  v.  Glllaspy 
(Ind.  Sup.)  83  N.  B3.  738,  in  which  the  exam- 
ination of  the  juror  was  permitted  by  the 
trial  court,  and  in  which  there  was  a  ver- 
dict against  the  defendant,  the  appellant 
seeking  in  each  instance  the  reversal  because 
of  the  action  of  the  court  in  permitting  the' 
examination  to  be  made.  It  was  held  In 
these  several  opinions  that  the  matter  rested 
in  the  sound  discretion  of  the  trial  court,  and, 
there  being  nothing  to  indicate  a  °  lack  of 
good  faith,  the  judgment  would  not  be  re- 
versed because  of  the  fact  that  these  exam- 
inations were  permitted  to  take  place.  The 
distinction  between  the  cases  cited  by  appel- 
lant and  the  case  under  consideration  is 
marked,  none  of  them  holding  that  the  re- 
fusal of  the  court  to  permit  the  Inquiry  to  be 
made  of  the  Jury  would  constitute  reversible 
error.  It  Is,  however.  Implied  in  the  cases 
cited  that  reversible  error  could  not  be  predi- 
cated on  such  a  ruling,  unless  it  appeared 
that  the  propounder  of  the  query  was  In 
some  way  prejudiced  by  the  ruling,  which 
would  necessarily  Involve  a  showing  that 
some  disquallfled  jnror  sat  In  the  case. 

The  motion  In  the  case  at  bar  for  a  new 
trial  was  filed  12  days  after  the  verdict  was 
returned,  and  is  not  supported  by  affidavit 
showing  that  some  disqualified  juror  sat  In 
the  case.    The  failoM  to  so  support  tbe  mo- 


tion for  a  new  trial  serves  to  emphasize  the 
presumption  that  the  case  was  determined  by 
Impartial  and  qualified  Jurors.  We  do  not 
hold  such  question  improper,  but  that,  in  the 
condition  of  the  record,  we  cannot  say  that  it 
should  have  been  answered,  or  that  appelant 
was  prejudiced  by  the  action  of  the  court  in 
disallowing  it 
Judgment  affirmed. 


(U  Ind.  A.  483) 
MARTIN  v.  liOUISVILLB  &  J.  BRIDGB  OO. 

et  al.    (No.  6,290.) 

(Appellate  Court  of  Indiana.     April  9,  190a) 

i.  Nbgligencb— Condition  ■of  Land— Action 
—Complains— Possession  of  Land. 

In  an  action  against  several  defendants  for 
personal  injuries  caused  by  plaintifTs  stepping 
mto  a  ditch  dug  across  a  pathway  of  a  certain 
lot  which  pathway  for  more  than  two  years 
had  been  used  by  people  as  a  short  cut  be- 
tween streets,  the  complaint  as  to  the  defendant 
traction  company  alleged  that  such  company 
leased  "a  portion  or  all"  of  the  lot  merely  for. 
the  purpose  of  constructing  a  certain  stairway 
and  entry  to  its  waiting  rooms  to  l>e  built  im- 
mediately above  the  lot.  Possession  by  such 
company  was  not  alleged,  nor  control  of  any 
part  of  the  lot,  except  that  used  for  the  stairway 
and  entry.  It  was  not  alleged  that  the  trac- 
tion company  dug  the  ditch,  nor  had  knowl- 
edge tiiat  the  ditch  had  t>een  dug,  and  the  com- 
plaint did  not  show  what  part  of  tt>e  lot  was 
crossed  by  the  ditch.  Held,  that  the  complaint 
was  insufficient  as  to  such  companjr,  the  al- 
legation containing  the  words  "a  portion  or  all" 
amounting  to  only  an  averment  that  a  portion 
of  the  lot  was  leased,  and  there  being  nothing 
to  show  that  the  ditch  crossed  such  leased  por- 
tion. 

2.   SAMB— INJUBT  TO  LlCENSEB— LlABILnr. 

Plaintiff  after  8  o'clock  p.  m.,  for  her  own 
convenience,  was  using  a  patnway'  on  a  certain 
lot  which  certain  of  the  defendants  had  suffered 
the  public  to  use  for  three  years  prior  thereto 
as  a  short  cut  between  streets.  While  using  the 
pathway,  plaintiff  stepped  into  a  ditch  dug  on 
that  day  by  the  defendant  waterworks  com- 
pany, and  was  injured.  The  ditch  had  been 
left  unprotected  by  any  guard,  signal,  or  warn- 
ing. It  was  not  shown  that  plaintiff  went  upon 
the  premises  on  account  of  any  business  she 
had  to  transact  with  either  of  the  defendants, 
or  that  she  was  on  the  lot  by  reason  of  any 
invitation  or  inducement  from  them.  BeU, 
that  defendants'  nonobjection  to  the  public  use 
of  the  lot  after  their  knowledge  of  such  oae 
was  mere  acquiescence,  making  plaintiff  a  mere 
licensee;  wherefore  defendants  were  not  liable 
for  her  mjuries. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  i|  42-6.] 

Appeal  from  Circuit  Court,  Clark  County; 
H.  C.  Montgomery,  Judge. 

Action  by  Mary  E.  Martin  against  the  Louis- 
ville &  Jeffersonville  Bridge  Company  and 
others.  From  a  judgment  for  defendants  ou 
sustaining  a  demurrer  to  the  complaint,  plain- 
tiff appeals.    Affirmed. 

h.  A.  Douglass,  for  appellant  M.  Z.  Stan- 
nard,  for  appellees. 

COMSTOCK,  J.  A  demurrer  for  want  of 
facts  was  sustained  to  appellant's  complaint 
demanding  $5,000  for  personal  Injuries.  Be- 
toBiag  to  (tlead  further,  a  Judgment  for  ajfgei- 
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leee  was  entered.    Tbls  ruling  on  tbe  demur- 
rer Is  assigned  as  error. 

The  complaint  alleges:  That  all  of  said  de- 
fendants are  corporations  in  the  state  of  In- 
diana. That  said  Loulsrllle  &  JeffersonTille 
Bridge  Company,  hereinafter  designated  as 
"Bridge  Company,"  was  on  the  24tb  day  of 
November,  1906,  and  still  Is,  a  bridge  cor- 
poration and  owner  of  a  certain  bridge  across 
tbe  Oblo  river,  between  Jeffersonville,  Ind., 
and  Louisville,  Ky.,  together  with  the  neces- 
sary approaches,  tracks,  and  viaducts,  some 
on  either  side  of  the  river  and  used  in  con- 
nection with  said  bridge.  That  In  considera- 
tion of  said  bridge  approaches  and  viaducts 
aforesaid  of  said  bridge,  and  for  tlie  construc- 
tion, use,  and  operation  and  business  thereof, 
said  company  became  the  owner  and  pos- 
sessed of  a  certain  lot  at  the  intersection  of 
Mulberry  and  Second  streets,  commonly  called 
Market  street,  and  hereinafter  referred  to 
as  Marlcet  street.  In  the  city  of  Jecrersonvllle, 
Ind.,  t)elng  a  part  of  lot  number  80,  to  wit 
<de8cribing  It),  lliat  said  defendant  was  on 
said  24th  day  of  November,  1805,  and  for  more 
than  10  years  and  continuously  prior  to  said 
date^  the  owner  of  said  lot  and  lands.  Tliat 
for  3  years  prior  to  said  last-named  date  the 
said  lot  had  been  open,  uninclosed,  and  vacaut. 
That  it  is  of  a  triangular  shape,  with  the  front 
on  Market  street  of  90  feet  and  8  Inches  and 
on  Mulberry  street  of  141 V^  feet,  and  of  which 
tbe  following  diagram  is  a  correct  representa- 
tion, and  which  diagram  Is  made  a  part  there- 
of: 


That  defendant  Cleveland,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company,  herein- 
after called  the  "Big  Four  Company,"  was  on 
aald  date  the  owner  of  and  engaged  In  operat- 
ing a  railroad  from  Louisville,  Ky.,  to  various 
dtles  and  towns  In  Michigan,  Indiana,  and 
other  states.  That  by  an  arrangement  be- 
tween tbe  companies,  said  defendant  railroad 
comi>any  controls  and  superintends  the  oprera- 
tion  of  said  bridge  company,  and  has  the  ac- 
tual and  substantial  charge  and  direction  of 
said  bridge  and  property  of  said  bridge  com- 
pany, approaches,  viaducts,  tracks,  etc,  includ- 
ing said  described  lot,  and  is  the  owner  to  fact 
of  a  large  proportion  of  said  property  of  said 
company,  including  said  lot,  and  runs  its 
trains  over  said  bridge  and  has  control  of  all 


traflSe  over  and  thereon.  That  the  defendant 
Louisville  &  Southern  Indiana  Traction 
Company,  hereinafter  called  "Traction  Com- 
pany," is  the  owner  and  engaged  in  tbe  opera- 
tion of  a  railway,  using  electricity  as  a  mo- 
tive power  and  owner  of  a  line  running  from 
Louisville  to  New  Albany,  Ind.,  and  runs  its 
cars  over  and  upon  said  bridge  aforesaid. 
That  by  some  contract  the  use  of  said  bridge 
is  granted  or  rented  to  said  traction  com- 
pany by  said  bridge  company  and  said  Big 
Four  Company  for  a  certain  sum,  tbe  exact 
amoimt  of  which  is  not  known  to  plaintiff. 
That,  after  making  said  contract  for  the  use 
of  said  bridge  as  aforesaid,  said  traction  com- 
pany constructed  and  erected  a  large  steel 
viaduct  and  approach  to  said  bridge,  running 
from  Court  avenue  to  Market  street,  in  said 
city  of  Jeffersonville,  where  it  connected  with 
the  tracks  on  said  bridge  and  viaduct  a;nd  ap- 
proach of  the  other  said  defendant  «orporar 
tlons.  That  said  traction  company  obtained 
from  said  bridge  company  and  said  Big  Four 
Company  the  use  of  a  portion  or. all. of  aald 
above-described  lot  on  which  It  located  a  porr 
tion  of  Its  said  approach  and  viaduct,  and 
also  for  the  purpose  of  constructing  a  ceo- 
taln  stairway  and  entrance  to  a  station  and 
certain  waiting  rooms  of  said  traction  com- 
pany to  be  constructed  by  it  Immediately 
above  said  lot,  and  all  of  which  was  prior  to 
said  24th  day  of  November,  1906. 

That  defendant  Jeffersonville  Water  Supply 
Company  was  on  said  day,  and  is  now,  a  cor- 
poration engaged  in  the  business  of  supply- 
ing water  for  the  dty  of  Jeffersonville,  and 
was  duly  empowered  by  law  to  dig  trenches  in 
the  streets  and  alleys  of  said  city,  and  to 
dig  ditches  connecting  said  mains  and  pipes 
to  private  property  and  to  consumers.  That 
for  as  much  as  three  years  prior  to  the  24th 
day  of  November,  1905,  the  defendant  bridge 
company  and  the  Big  Four  Company  had  per- 
mitted the  Inhabitants  of  said  city  and  the 
public  in  general  to  traverse  and  pass  over  - 
the  said  lot  from  Market  to  Mulberry  street 
and  from  Mulberry  to  Market  street  and  a 
g^eat  many  persons,  to  wit,  as  many  as  100 
each  day,  had  with  the  knowledge  and  'Con- 
sent of  said  company 'passed  and  repassed  over 
said  lot,  both  in  the  day  and  night  times,  as 
their  usual  and  ordinary  route  of  travel. 
That  in  doing  so  the  public  used  two  well-d«- 
flned  and  well-beaten  paths,  one  about  £6 
feet  from  tbe  intersection  of  Mulberry  and 
Market  streets.  That  said  use  by  the  public 
In  general  was  also  known  to  the  other  de- 
fendiints,  to  wit,  said  traction  company  and 
the  Jeffersonville  Water  Supply  Company,  at 
the  time  of  the  happening  of  the  grievances 
hereinafter  complained  of,  and  had  been 
known  to  them  as  much  a?  tw(»  years  prior 
thereto.  That  a  short  time  priejr  to  said  24th 
day  of  November  said  defendant  traction  com- 
pany began  the  construction  of  the  said  sta- 
tion and  waiting  rooms  at  said  place  afore- 
said, and  defendants,  except  Jeffersonville 
Water  Supply  Company,  contract^  with  ;de- 
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fendant  water  supply  company  to  connect  Its 
water  main  on  Market  street  with  the  said 
station  and  waiting  r'onis  on  said  vindnct, 
and  in  so  doing  tbe  defendant  did  on  the  24th 
day  of  November,  1905,  dig  a  ditch  IS'  Inches 
wide  and  2  feet  deep  on  said  Marl^et  street 
across  tbe  north  sidewalk  thereon,  and 
through  the  said  lot  to  the  part  of  the  same 
underneath  fluid  station  and  waiting  rooms. 
That  satd.lot  was  on  said  date  unlnclosed,  and 
bad  been  so  open  and  unlnclosed  for  two  years 
as  aforesaid.  That  before  digging  said  ditch 
defendant  did  not  notify  plaintiir  or  the  pub- 
lic that  they  desired  to,  had,  or  would  revoke 
tbe  permission  to  tbe  public  to  use  tbe  said  lot 
as  a  passage  and  footway  as  aforesaid,  and 
defendant  and  none  of  them  notified  plaintiff 
or  the  public  that  they  had  dug  said  ditch 
and  that  after  said  ditch  had  been  dug,  as 
aforesaid,  defendants  negligently  failed  and 
neglected  to  place  any  signs,  lights,  or  notices 
or  apipiiances  of  any  kind  to  warn  plaintiff 
or  the  public  of  tbe  existence  of  said  pitfall 
and  ditch  on  and  across  said  path,  but  negli- 
gently permitted  the  same  to  be  and  remain 
open  and  unguarded  until  after  tbe  happen- 
ing of  the  injuries  as  hereinafter  set  out 
That  on  the  evening  of  said  24th  day  of  No- 
vember, 1905,  at  about  8:15  o'clock,  plaintiff 
was  passing  from  Market  to  Mulberry  street 
in  tbe  usual  manner,  and  in  doing  so  used 
and  passed  along  the  said  beaten  path  and 
walkway  nearest  Mulberry  street  That  the 
night  was  dark,  and  because  of  tbe  said 
negligent  acts  of  defendant  In  permitting  said 
ditch  to  remain  open  and  unguarded,  and 
without  any  light  thereon  or  signal,  because  of 
tbe  negligence  and  failure  of  defendant  to 
place  any  warning  or  signals  of  the  existence 
of  said  ditch,  plalntifT  fell  Into  the  same,  and 
severely  bruised,  strained,  and  injured  her- 
self. Then  follows  a  description  of  her  In- 
lurles  and  the  demand. 

As  to  the  traction  company,  the  complaint 
Is  Insufficient  It  avers  that  said  company 
leased  "a  portion  or  all"  of  the  lot  This 
amounts  only  to  an  averment  that  a  portion 
of  tbe  lot  was  leased.  It  does  not  appear 
that  the  ditch  In  question  was  across  that 
part  of  tbe  lot  leased  by  said  company.  It 
la  only  shown  that  said  company  leased  the 
use  a  portion  of  said  lot  upon  which  it 
located  Its  said  approaches  and  viaduct  and 
also  "for  the  purpose  of  constructing  a  cer- 
tain stairway  and  entrance  to  a  station  and 
certain  waiting  rooms  of  said  defendant  trac- 
tion company  to  be  constructed  by  it  im- 
mediately above  said  lot."  Possession  is  not 
alleged,  nor  control  of  any  part  of  said  lot, 
for  any  purpose  other  than  the  location  of 
Its  approach  and  stairway  by  the  traction 
company.  It  Is  not  alleged  that  the  traction 
company  dug  the  ditch  or  caused  it  to  be 
dug,  nor  that  it  had  knowledge  that  the  ditch 
had  been  dug.  It  appears  that  the  appellant 
was  on  the  24th  day  of  November,  1905,  at 
8:15  p.  m.,  for  her  own  convenience,  using 
a  pathway  across  the  premises  in  question, 


which  appellees  the  I/>uisvllle  &  Jefferson- 
ville  Bridge  Company  and  tbe  Cleveland, 
Cincinnati,  Chicago  &  St  Louis  Hallway 
Company  had  suffered  and  permitted  the 
public  to  use  for  three  years  prior  thereto, 
and  while  so  doing  stepped  Into  a  ditch 
18  Inches  wide  and  2  feet  deep,  which 
ditch  had  been  on  said  day  dug  by  the  wa- 
terworks ctMnpany,  and  which  had  been  left 
unprotected  by  any  guard,  signal,  or  warn- 
ing. Appellant  was  using  the  pathway  for 
a  short  cut  between  streets.  It  Is  not  shown 
that  she  went  upon  tbe  premises  on  account 
of  any  business  which  she  had  to  transact 
with  either  of  the  appellees.  There  Is  noth- 
ing to  show  that  she  was  on  the  premises 
by  reason  of  any  Invitation  or  Inducement 
from  them  either  express  or  Implied.  That 
she  was  permitted  to  pass  over  the  ground 
In  question,  along  with  others  of  the  pub- 
lic, only  shows  that  she  was  at  the  time 
of  the  accident  a  licensee. 

In  Llngenfelter  v.  Baltimore,  etc.,  R.  Co., 
154  Ind.  52,  55  N.  E.  1022,  the  court  say: 
"The  decisions  of  this  court  fully  affirm  and 
support  the  rule  that  where  a  person  goes 
upon  the  premises  or  lands  of  another  with- 
out any  Inducement  or  Invitation  being  held 
out  to  blm  by  the  owner  or  occupant  be  ac- 
cepts tbe  use  of  the  premises  subject  to  all 
the  dangers  Incurred  thereby  In  their  use 
or  enjoyment  Or,  in  other  words,  the  law, 
as  a  general  rule,  does  not  cast  the  duty  up- 
on such  owner  or  occupant  under  such  cir- 
cumstances to  exercise  care  over  the  licensee, 
or  to  see  that  be  does  not  incur  danger,  but 
he  must  accept  bis  permission  to  go  upon 
the  premises  with  all  the  concomitant  con- 
ditions and  perils  of  such  premises,  and  as 
a  general  rule  he  cannot  recover  for  inju- 
ries caused  by  obstructions  or  pitfalls  there- 
oa  Of  course,  this  rule  Is  subject  to  excep- 
tion, and  the  licensor  must  not  willfully  cause 
Injury  to  the  licensee."  The  opinion  cites 
Lary  v.  Cleveland,  etc.,  R.  Co.,  78  Ind.  323, 
41  Am.  Rep.  572;  Evansville,  etc.,  R.,  Co. 
V.  Griffin,  100  Ind.  221,  50  Am.  Rep.  783; 
Indiana,  etc.,  R.  Co.  v.  Bamhart,  115  Ind. 
309,  16  N.  E.  121,  and  cases  cited;  Rear- 
don  V.  Thompson,  149  Mass.  267,  21  N.  E. 
369;  Plummer  v.  Dill,  156  Mass.  426,  31  N. 
E.  128,  32  Am.  St  Rep.  463;  Elliott  on  Rail- 
roads, $i  1248,  1249,  1250.  In  Reardon  v. 
Thompson,  supra,  it  is  said:  "An  open  hole 
which  Is  not  concealed  otherwise  than  by  the 
darkness  of  night'  Is  a  danger  which  a  li- 
censee must  avoid  at  his  peril."  In  tbe 
course  of  the  opinion  In  Evansville  v.  Griffin, 
100  Ind.  223,  50  Am.  Rep.  783,  the  court  say: 
"To  make  the  owner  or  occupant  liable  for 
an  Injury  received  by  one  passing  over  bis 
premises  something  more  than  a  mere  pas- 
sive acquiescence  In  the  use  of  his  lands  by 
others  in  necessary.  So  long  as  his  lands 
are  used  by  others,  be  it  never  so  frequent, 
for  their  own  convenience,  he  Is  not  liable. 
But  if,  by  some  act  or  designation  of  his, 
persons  are  led  to  believe  that  a  way  or  path 
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over  premiaes  was  Intended  to  be  used  by 
travelers  or  others  having  lawful  occasion 
to  go  that  way,  then  as  to  snch  persons  the 
owner  or  occupant  comes  under  that  obli- 
gation to  keep  It  free  from  dangerons  obstmc- 
tions  or  pitfalls  which  might  cause  them  hurt. 
The  inducement  must  be  equivalent  to  an 
invitation,  either  express  or  Implied.  Mere 
permission  is  not  sufficient" — citing  Carleton 
V.  Franconia  Iron  &  Steel  Co.,  99  Mass.  216. 
In  Pittsburgh,  etc.,  R.  Co.  v.  Simons,  168 
Ind.  340,  73  N.  B3.  913,  the  court  say.  In  speak- 
ing of  the  obligations  of  railroad  companies 
to  licensees  to  keep  their  premises  free  from 
danger  and  defect:  "As  we  view  the  com- 
plaint, the  pivotal  point  of  the  demurrer  to 
the  first  paragraph  is  whether  the  facts  al- 
leged show  the  plaintiff  to  have  been  on  the 
defendant's  tracks  when  injured  as  a  mere 
licensee  or  by  invitation.  If  he  was  there  for 
his  own  accommodation,  though  with  the  con- 
sent of  the  defendant,  it  should  be  held  that 
the  latter  was  under  no  legal  obligation 
to  make  or  keep  the  place  safe.  In  such  case 
the  former  would  enter  the  premises  at  his 
own  risk,  and  enjoy  his  privilege  with  its 
attendant  perils" — citing  Baltimore,  etc.,  R. 
Co.  V.  Slaughter  (1906)  16T  Ind.  330,  79  N. 
B.  186,  7  L.  R.  A.  (N.  S.)  597;  Llngenfelter 
V.  Baltimore,  etc.,  R.  Co.  (1900)  164  Ind.  49, 
55  N.  B.  1021;  Indiana  R.  Co.  t.  Felrick 
(1902)  15S  Ind.  621,  64  N.  E.  221. 

The  use  of  the  premises  by  permission  or 
consent  of  appellees  must  be  held  to  be  only 
that  consent  which  Is  implied  from  the  pub- 
lic nse  without  objection  of  appellees  after 
knowledge  of  Its  use.  It  Is  mere  acquies- 
cence, and  mere  passive  acquiescence  in  the 
nse  of  lands  by  others  is  not  sufficient  to 
make  the  appellees  liable  for  injuries  receiv- 
ed by  appellant  under  the  facts  alleged. 

It  Is  argued  that  the  record  presents  no 
question  for  review  as  against  any  of  the 
appellees  by  reason  of  the  form  of  the  ex- 
ceptions taken  to  the  ruling  upon  the  de- 
murrer. For  the  purpose  of  considering  the 
merits  of  the  complaint,  we  have  treated  its 
sufficiency  as  properly,  presented. 

Judgment  affirmed. 

HADLET,  P.  J.,  and  RABB,  MYERS,  and 
WATSON,  JJ.,  concur.    ROBY,  C.  3.,  absent. 


(218  ni.  4C4) 

CITY  OF  CHICAGO   t.  CLARK. 

(Supreme  Oart  of  Illinois.    Feb.  20,  190& 

Rehearing  Denied  April  15,  1908.) 

1.  MUNICrPAi  COBPOHATIONS  —  PUBLIC  IM- 
PROVEMENTS—ASSESSMENTS  FOR  —  Reassess- 
ments—SuFFioiENCT  or  Obdinance  TO  Sus- 
tain. 

An  ordinance  providing  for  a  local  improve- 
ment was  not  absolutely  void,  though  the  pro- 
ceedines  before  the  board  of  local  improvementa 
'  on  which  it  was  based  failed  to  make  the  esti- 
mate of  the  cost  a  part  of  the  record  of  the 
resolution  of  the  board,  but  was  a  proper  basis 
for  a  new  assessment  under  Local  Improvement 
Act,  H  57,  68  (Hurd's  Rev.  St.  1905,  c.  24.  {} 


563,  564),  providing  for  a  new  assessment  if  an 
afisessment  be  net  aside,  and  that  no  assessment 
sball  be  void  becauBe  levied  for  work  already 
done  under  a  prior  ordinance,  if  it  appear  that 
the  work  was  done  in  good  faith,  and  pursuant 
to  an  ordinance  providing  that  tbe  improvement 
shall  be  paid  for  by  special  assessment  or  spe- 
cial tax. 

2.  Same— Good  Faith  o»  Citt. 

Where  a  city,  prior  to  the  reversal  on  ap- 
peal of  a  judgment  confirming  an  assessment 
for  a  local  improvement,  filed  a  written  elec- 
tion under  section  75.  Local  Improvement  Act 
(Hurd's  Rev.  St.  1905.  c.  24.  g  581),  to  proceetl 
with  the  work  notwithstfinding  the  appeal,  the 
letting  of  a  contract  for  the  improvement  to  a 
contractor  after  the  reversal  of  the  judgment 
was  not  bad  faith  on  the  city's  part  so  as  to 
preclude  a  new  assessment  under  section  58, 
Local  Improvement  Act  (Hurd's  Kev.  St.  1905, 
c.  24.  §  .564),  authorizing  such  assessment  where 
the  work  was  done  in  good  faith. 

3.  Samb— Improvements— Assessment  of  Ben- 
efits —  Contest— Judgments  —  QtTESTioNa 
Concluded. 

After  an  assessment  of  benefits  for  a  sewer 
improvement  had  been  set  aside  for  irregularity, 
a  supplemental  assessment  to  provide  for  a  de- 
ficiency in  the  proceeds  of  the  original  proceed- 
ing was  made,  in  which  It  was  adjudged  that 
certain  property  would  be  benefited  to  the 
amount  of  S245,  and  no  more.  The  court  was 
advised  that  the  proceeding  before  it  was  a  sup- 
plemental assessment,  and  that  the  original  as- 
sessment had  been  set  aside.  Held,  that  such 
finding  was  not  a  bar  to  an  assessment  of  bene- 
fits in  a  new  assessment  In  place  of  the  original 
one  set  aside,  since  it  could  only  have  been  in- 
tended to  mean  that  the  $245  was  over  and 
above  the  amount  of  benefits  found  in  the  as- 
sessment set  aside. 

Appeal  from  Cook  County  Court;  W.  H. 
Hlnebaugh,  Judge. 

Action  by  Roberts  Clark  against  tbe  city 
of  Chicago.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.     Affirmed. 

Eugene  H.  Gamett  (Gwynn  Gamett,  of 
counsel),'  for  appellant.  George  A.  Mason 
and  Frank  Johnston,  Jr.  (Edward  J.  Bran- 
dage,  Corp.  Counsel,  of  counsel),  for  appellee. 

HAND,  O.  J.  This  Is  an  appeal  from  a 
Judgment  of  the  county  court  of  Cook  coun- 
ty confirming  a  new  assessment  levied  under 
the  provisions  of  sections  57  and  58  of  the 
local  improvement  act  of  1897  (Hurd's  Rev. 
St.  1905,  a  24,  g;  563,  564)  against  the  prop- 
erty of  the  appellant  in  the  matter  of  the 
construction  of  a  system  of  sewers  In  cer- 
tain streets  In  tbe  city  of  Chicago. 

Hie  original  ordinance  providing  for  the 
Improvement  was  passed  June  29,  1903,  and 
said  special  assessment  was  confirmed  against 
the  property  of  the  appellant  for  the  sum 
of  $2,579,  which  Judgment  of  confirmation,  on 
appeal  to  this  court,  was  reversed  on  the 
ground  that  the  estimate  of  the  cost  of  the 
proposed  Improvement  was  not  made  a  part 
of  the  record  of  the  first  resolution  of  the 
board  of  local  Improvements.  C!lark  v.  City 
of  Chicago,  209  111.  83,  70  N.  B.  1111.  On 
October  23,  1905,  the  city  council  passed  an 
ordinance  providing  for  a  supplemental  as- 
sessment to  pay  a  deficiency  in  the  first  a»- 
sessment,  and  of  this  assessment  9490.02  was 
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assessed  against  the  property  of  the  appel- 
lant. Objecrtlons  were  filed  to  said  supple- 
mental assessment  by  the  appellant  The 
court  overruled  the  legal  objections,  and  a 
Jury  having  been  waived,  upon  a  bearing  as 
to  benefits  the  court  held  that  the  property 
would  "be  benefited  by  said  Improvement  no 
more  than"  $245,  and  confirmed  said  supple- 
mental assessment,  and  on  February  18, 
1907,  the  city  council  passed  an  ordinance  for 
a  new  assessment  in  lieu  of  the  assessment 
made  under  the  original  ordinance,  and 
which  had  been  set  aside  by  the  Judgment 
of  this  court,  and  on  March  1,  1907,  a  peti- 
tion was  filed  for  the  confirmation  of  said 
new  assessment,  and  the  assessment  was 
confirmed,  and  the  appellant  urges  three  rea- 
sons in  this  court  as  grounds  for  reversing 
the  Judgment  of  the  county  court  confirming 
said  new  assessment: 

First.  It  Is  contended  that  the  original 
proceedings  before  the  board  of  local  improve- 
ments, together  with  the  original  ordinance 
based  thereon,  are  void,  on  the  ground  that 
the  estimate  of  the  cost  of  the  proposed  Im- 
provement was  not  made  a  part  of  the  record 
of  the  first  resolution  of  the  board  of  local 
Improvements,  and  It  Is  said  for  that  reason 
said  ordinance  cannot  be  made  the  basis  of 
a  new  assessment  under  the  provisions  of 
sections  57  and  58  of  the  local  Improvement 
act  The  proceedings  before  the  board  of 
local  Improvements  were  defective  by  reason 
of  the  fact  that  the  estimate  of  the  cost  of 
the  proposed  Improvement  was  not  made  a 
part  of  the  record  of  the  first  resolution. 
The-  defect  in  those  proceedings,  however, 
did  not  render  the  original  ordinance  abso- 
lutely void,  and  in  accordance  with  the  re- 
peated holdings  of  this  court  the  original  or- 
dinance, although  based  upon  said  defective 
proceedings,  is  a  proper  basis  for  a  new  as- 
sessment under  sections  67  and  68  of  the 
local  Improvement  act  Conway  v.  City  of 
Chicago,  219  111.  295,  76  N.  E.  384 ;  Gage  v. 
People,  207  111.  877,  69  N.  E.  840;  Noonan 
T.  People,  221  111.  567,  77  N.  B.  930;  City 
of  qhlcago  V.  Gait  225  111.  368,  80  N.  B.  285 ; 
Gage  T.  City  of  Chicago,  232  III.  169,  83 
N.  B.  66a 

Second.  It  is  next  contended  that  the  work 
was  not  done  in  good  faith,  within  the  mean- 
ing of  section  58  of  the  local  improvement 
act,  as  it  Is  said  the  contract  for  the  Improve- 
ment was  let  after  the  Judgment  of  the  coun- 
ty court  of  Cook  county  confirming  the  origi- 
nal assessment  had  been  reversed  by  this 
court  The  appellee,  prior  to  the  time  when 
the  judgment  was  reversed  by  this  court,  filed 
a  written  election,  under  the  provisions  of 
section  75  of  the  local  improvement  act 
(Hurd's  Rev.  St  1805,  c.  24,  i  581),  to  proceed 
with  the  work  notwithstanding  the  appeal  of 
appellant  An  election  to  proceed  with  the 
work  -notwithstanding  the  appeal  having  been 
made,  under  the  provisions  of  that  section 
of  the  statute  we  think  It  clear  that  the  fact 
that  the  contract  for  the  work  was  not  let 


antn  after  the  judgment  of  conibiDatlon  as  to 
appellant's  property  had  been  reversed  did 
not  prevent  appellee  from  making  the  con- 
tract for  the  work  or  a  contractor,  from  pro- 
ceeding to  construct  the  improvement  other- 
wise the  provisions  of  section  7S  of  the  local 
improvement  act  would  be  of  no  legal  fotca 
or  efTect  It  would  seem  clear  that  wbea 
the  appellee  has  proceeded  strictly  in  ac- 
cordance with  the  provisions  of  the  local 
improvement  act  as  It  did  in  this  case,  it 
could  not  be  charged  by  the  appellant  with 
bad  faith  In  constructing  the  improvement 
While  a  Judgment  confirming  the  original 
assessment  was  reversed  by  this  court  and 
the  Improvement  could  not  be  constructed 
with  money  derived  from  that  assessment, 
the  original  ordinance  under  which  that  as- 
sessment was  levied,  and  the  contract  for  the 
improvement  let  was  not  absolutely  void, 
but  was  a  proper  basis  for  a  new  assessment 
under  sections  57  and  58  of  the  local  improve- 
ment act  and  the  improvement  could  eventu- 
ally be  paid  for  out  of  a  new  assessment  in 
part  levied  upon  appellant's  property  under 
sections  57  and  58  of  the  local  Improvement 
act  We  think  it  apparent  therefore,  that 
the  Improvement  was  not  constructed  In  bad 
faith,  within  the  meaning  of  said  section  58. 
Third.  It  is  finally  contended  that  the 
judgment  of  the  county  court  upon  the  bear- 
ing upon  the  supplemental  assessment  where- 
in it  was  found  that  the  property  of  appellant 
would  "be  benefited  by  said  improvement  no 
more  than"  $245,  Is  conclusive  in  this  pro- 
ceeding as  to  the  amount  which  appellant's 
property  will  be  benefited  by  the  improve- 
ment, and  as  said  supplemental  assessment 
has  been  paid,  the  property  of  appellant  has 
paid  all  that  It  will  be  benefited  by  said  im- 
provement and  that  it  cannot  be  further  as- 
sessed, under  the  provisions  of  sections  57 
and  58  of  the  local  improvement  act  to  pay 
for  said  Improvement  While  the  language 
of  the  order  of  the  county  court  entered  In 
the  supplemental  proceeding  Is  to  the  effect 
that  the  property  of  the  appellant  "will  be 
benefited  by  said  Improvement  no  more  than" 
$245,  it  Is  clear  that  the  only  matter  then 
being  litigated  before  the  county  court  was 
the  amount  which  appellant's  property  would 
be  benefited  by  said  Improvement  over  and 
above  the  amount  of  the  original  assessment, 
which  was  $2,579,  and  that  the  county  court 
held  In  said  supplemental  proceeding  appel- 
lant's property  would  be  benefited  by  said 
improvement  to  the  extent  of  $215  and  no 
more,  in  addition  to  the  original  assessment 
of  $2,579,  which  would  make  the  benefits 
which  appellant's  property  would  derive  from 
said  Improvement  $2,824.  The  original  as- 
sessment proceedings  were  not  introduced  In 
evidence.  The  county  court  was  advised, 
however,  that  the  assessment  then  before  It 
was  a  supplemental  assessment,  and  that 
the  original  assessment  had  been  annulled 
by  this  coui-t  and  clearly  the  court  In  dis- 
posing of  the  Question  of  benefits  in  said 
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supplemental  proceeding,  took  Into  accotint 
the  original  assessment.  An  assessment  un- 
der sections  57  and  58  of  the  local  improve- 
ment act  can  only  be  made  in  lien  of  an  as- 
sessment which  has  been  made  before  that 
time  and  annulled  by  some  city  conncil  or 
board  of  trustees  or  set  aside  by  some  court, 
and  must  be  levied  to  pay  for  an  improve- 
ment made  In  good  faith  under  a  contract 
duly  let,  pursuant  to  an  ordinance  providing 
that  said  improvement  should  be  paid  for  by 
special  assessment.  If,  therefore,  the  origi- 
nal assessment  was  taken  Into  considera- 
tion in  determining  benefits  at  the  time  said 
supplemental  assessment  was  confirmed,  as 
It  clearly  must  hare  been,  an.  assessment 
made  in  lieu  of  the  original  assessment  which 
had  been  annulled  and  set  aside  by  the  judg- 
ment of  this  court  will  not  be  barred  by  a 
finding  by  the  county  court  in  said  supple- 
mental proceeding  that  the  premises  sought 
to  be  assessed  in  said  supplemental  proceed- 
ing will  be  benefited  to  a  stated  amount,  and 
no  more,  by  the  Improvement. 

Finding  no  reversible  error  in  thls_  record, 
the  Judgment  of  the  county  court  will  be 
affirmed. 

Judgment  affirmed- 


(Z3S  ni.  «N) 

MANOWSKT  V.   STEPHAN  et  al. 

<Snpreme  Court  of  Ulhiois.    Feb.  20,  1908.    Re- 
hearing Denied  April   Id,  1908.) 

1.  Statutes  —  Constitotiorality— Mechan- 
ic's Lieh—Ekfoeokmbnt— Special  Leoisla- 
TioN— Attokket's  Fee. 

In  so  far  aa  Mechanic's  Lien  Law,  {  17 
(Hurd's  Rev.  St.  1905,  c.  82,  {  31),  authorizes 
the  recovery  of  an  attorney  s  fees  by  a  lien- 
holder,  it  is  uncoostitutional  as  special  legisla- 
tion conferring  the  right  only  on  such  Uenhold- 
ers. 

2.  Saiix. 

li^lalation  is  not  special  merely  because 
it  applies  only  to  the  members  of  a  particalar 
class,  bnt  to  make  such  a  law  valid  there  must 
be  some  actual,  substantial  difference  between 
the  individuals  of  that  class  and  others  in  the 
state  or  community,  when  considered  with  ref- 
erence to  its  purposes. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  Sf  7fr-82.] 

3.  Same. 

The  class  must  be  composed  of  individuals 
possessing  in  common  some  disability,  attribute, 
or  disqualification,  or  in  gome  condition  marking 
them  as  proper  objects  in  whom  to  vest  the 
specific  rights. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  44,  Statutes,  {{  7&-82.] 

4.  Mechanics'  LiIeks— Bnfoboehkrt— Pi.ead- 

INO  AND  FBOOI'. 

No  question  being  raised  by_  the  pleadings 
in  a  suit  to  enforce  a  mechanic's  lien  as  to 
whether  complainant  was  a  licensed  builder, 
evidence  in  reference  thereto  was  immaterial. 

5.  Affsait— Review  or  Findinqs— Habicless 
S>aROB. 

A  master's  finding  in  a  suit  to  enforce  a 
mechanic's  lien  that,  except  claims  for  latent 
defects,  respondents  were  estopped  to  set  up 
claims  after  suit  not  mentioned  in  the  notice  of 
a  failure  to  comply  with  the  contract,  must  be 
held   to  be  harmless  when  it  is  not  made  td 


appear  that  there  were  patent  defects  not  cov- 
ered by  the  notice. 

8.  Equity — Reference  to  Masteb — Compen- 
sation FOB  Taking  T'estimont. 

An  allowance  to  a  master  of  15  cents  per 
folio  for  taking  825  folios  of  testimony  is  not 
exorbitant. 

7.  Same— Requisites  of  Repobt. 

A  master's  report  need  only  state  (1)  the 
ultimate  facts,  by  reference  to  the  pleading  or 
otherwise,  (2)  his  conclusions  on  th-;  questions 
of  law  without  discussion  or  argument,  and 
(3)  make  computation  of  the  amount  due. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  §§  893-900.] 

8.  Same— Objections   to   Repobt— Detebmi- 

NATION. 

In  passing  on  an  objection  made  before  a 
master  to  his  original  report  of  his  conclu^jions, 
he  need  only  make  a  brief  written  statement 
that  the  objections  are  overruled. 

9.  Same— Examining  Issues  and  Reportino 
Conclusions— Compensation  Therefor. 

Hurd's  Rev.  St.  1905,  c.  53,  S  20,  provides, 
inter  alia,  that  for  examining  questions  in  issue 
and  reporting  conclusions  thereon  a  master  shall 
receive  such  compensation  as  the  court  shall 
deem  just.  In  hearing  argument,  preparing  his 
report,  and  passing  on  objections  thereto,  a 
master  spent  upwards  of  four  days,  but  in 
reporting  the  case  and  overruling  objections  he 
d'd  much  more  than  was  required  in  writing. 
Hdd,  that  for  these  services,  which  were  cov- 
ered by  the  foregoing  section,  $50  was  ample 
compensation. 

Appeal  from  Superior  Court,  Cook  Coun- 
ty;  Farlln  Q.  Ball,  Judge. 

Bill  by  Gustav  Manowsky  against  Aug- 
ust Stephan  and  another.  From  a  decree  for 
complainant,  defendants  appeal.     Reversed. 

This  is  a  bill  filed  by  Gustav  Manowsky, 
the  appellee,  In  the  superior  court  of  Cook 
county,  against  August  Stephan  and  Hen- 
rietta Stepban,  appellants,  and  others,  to  en- 
force a  mechanic's  lien  for  $300  against  cer- 
tain property  owned  by  appellants,  based 
on  a  contract  between  the  appellee  and  ap- 
pellants for  the  erection  of  a  building  on 
said  premises.  Appellants  answered  the  bill, 
denying  that  the  appellee  had  completed  bis 
contract  and  was  entitled  to  the  relief  sought. 
A  replication  was  filed,  and  the  cause  re- 
ferred to  a  master  in  chancery  to  take  the 
proofs  and  report  his  conclusions.  Objec- 
tions to  the  master's  report  were  overruled 
by  the  master  and  ordered  by  the  court  to 
stand  as  exceptions,  and  upon  a  hearing  be- 
fore the  chancellor  a  decree  was  entered 
oonflrmlng  the  report  and  finding  that  ap- 
pellee had  substantially  complied  with  his 
contract  and  was  entitled  to  $266  in  full 
payment  of  the  balance  claimed  by  him,  a 
solicitor's  fee  of  $75  and  costs  of  suit.  In 
accordance  with  the  reconimendatlona  of  the 
master.  The  decree  directed  payment  of 
these  sums  and  In  default  thereof  a  sale  of 
the  property.  From  that  decree  appellants 
have  prosecuted  this  appeal. 

During  the  early  part  of  the  month  of 
September,  1905,  appellee  entered  Into  an 
agreement  with  appellants  to  erect  for  them 
a  two-story  brick  building,  88  feet  in  length 
and  22  feet  wide,  on  a  lot  owned  by  them 
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In  the  city  of  Chicago.  Appellee  was  to  fur- 
nish the  material.  The  contract  price  was 
$2,700,  and  $2,400  had  been  paid  on  account 
thereof  before  this  suit  was  brought  Some 
time  during  the  month  of  November,  1905, 
appellee  claimed  the  building  was  practical- 
ly completed,  and  the  appellants  moved  Into 
the  house.  In  January,  1906,  the  parties 
met  at  the  office  of  Otto  H.  Buettler,  an 
attorney  at  law,  who  prepared  a  statement 
for  appellee,  addressed  to  appellants,  at  their 
request,  purporting  to  show  the  moneys  due 
and  unpaid  to  material  dealers,  subcontract- 
ors, etc.,  for  work  done  on  the  building.  This 
statement  made  by  the  appellee  showed, 
among  other  things,  that  $20  worth  of  work 
would  be  required  to  finish  the  building. 
The  attorney  testified  that  this  amount  was 
agreed  upon  between  appellee  and  appellants. 
On  May  6,  1906,  appellee  and  bis  men  came 
to  the  bouse  to  do  this  work.  They  replaced 
some  of  the  kitchen  flooring  which  had  warp- 
ed out  of  shape,  rehung  some  of  the  doors 
that  had  swollen  so  that  they  would  not 
shut,  and  also  reTamished  some  of  the  wood- 
work of  the  lower  flat.  At  this  time  Mrs. 
Stephan  told  appellee  that  she  was  not  sat- 
isfied with  the  house  and  would  not  accept 
it  in  the  condition  in  which  it  then  was. 
Appellee  refused  to  do  anything  further  with 
the  building  and  brought  this  suit.  The 
master  and  the  chancellor  charged  him  with 
amounts  aggregating  $34  on  account  of  de- 
fects In  materials  and  workmanship,  and  held 
that  he  was  entitled  to  a  decree  for  the  re- 
mainder of  the  unpaid  portion  of  the  con- 
tract price. 

Various  assignments  of  error  are  urged, 
which  will  sufficiently  appear  from  the  opin- 
ion. 

Ossian  Cameron  and  Philip  Koebler,  for 
appellants.  West,  Eckhart  &  Taylor,  for  ap- 
pellee. 

SCOTT,  X  (aft6r  stating  the  facts  as 
above).  In  this  case  the  superior  court  by 
Its  decree  adjudged  that  the  property  owners 
should  pay  to  the  llenholder  the  sum  of 
$76  as  solicitor's  fees.  In  accordance  with  a 
provision  made  by  the  last  sentence  of  sec- 
tion 17  of  the  mechanic's  lien  law,  being  sec- 
tion 31  of  chapter  82,  Hurd's  Rev.  St  1905. 
That  section  reads  as  follows:  "The  cost 
of  proceedings  as  between  all  parties  to  the 
suit,  shall  be  taxed  equitably  against  the  los- 
ing parties,  and  where  taxed  against  more 
than  one  party,  shall  be  so  taxed  against 
all  in  favor  of  the  proper  party  but  equita- 
bly as  between  themselves;  and  the  costs, 
as  between  creditors  aforesaid  In  contests 
relative  to  each  other's  claims,  shall  be  sub- 
ject to  the  order  of  the  court  and  the  same 
rule  shall  prevail  In  respect  to  costs  grow- 
ing out  of  the  proceedings  against  and  be- 
tween encumbrances.  In  all  cases  where 
liens  are  . enforced,  tbe  .court,  shall.  In  Its 


discretion,  order  a  reasonable  attorney's  fee 
taxed  as  a  part  of  the  costs  In  favor  of  the 
lien  creditor." 

Appellants  contend  that  this  statute  Is  tm.- 
constltutional  in  so  far  as  it  authorizes  the 
recovery  of  attorney's  fees  by  a  llenholder, 
and  argue  that  it  violates  certain  sections  of 
our  bill  of  rights  and  violates  the  fourteenth 
amendment  to  the  federal  Constitution.  We 
have  reached  the  conclusion  that  the  sentence 
in  question  Is  in  violation  of  the  state  Con- 
stitution, but  for  reasons  other  than  those 
urged  by  appellants.  It  is  special  legisla- 
tion. It  confers  a  right  upon  persons  en- 
titled  to  liens  by  virtue  of  the  mechanic's 
lien  law,  and  confers  that  right  upon  no 
others.  No  reason  exists  for  singling  out 
those  holding  mechanics'  Mens  and  granting 
unto  them  this  right,  while  denying  It  to 
other  llenholders,  such  as  landlords,  agistors, 
and  carriers.  Legislation  is  i)ot  special  mere- 
ly because  It  applies  only  to  the  members 
of  a  particular  class,  but  to  make  such  a 
law  valid  there  must  be  some  actual,  sub- 
stantial difference  between  the  Individuals 
of  that  class  and  other  persons  in  the  state 
or  community,  when  considered  with  refer- 
ence to  the  purposes  of  the  legislation.  The 
class  must  be  composed  of  individuals  pos- 
sessing in  common  some  disability,  attribute, 
or  qualification,  or  in  some  condition  marlc- 
Ing  them  as  proper  objects  in  whom  to  vest 
the  specific  right  granted  unto  them.  Hard- 
ing V.  People,  100  111.  459,  43  N.  B.  624,  82  L. 
R.  A.  445,  52  Am.  St  Rep.  844;  Gillespie 
V.  People,  188  111.  176,  58  N.  E.  1007,  52  L. 
R.  A.  283,  80  Am.  St  Rep.  176;  Horwlch 
V.  Laboratory  Co.,  205  111.  497,  68  N.  B. 
938,  98  Am.  St  Rep.  254;  Jones  v.  Chicago, 
Rock  Island  &  Pacific  Railway  Co.  (III.)  83 
N.  E.  215.  We  regard  the  last  sentence  of 
the  section  of  the  statute  above  set  out  as 
in  conflict  with  section  22  of  article  4  of 
the  Constitution  of  the  state. 

The  appellee,  anticipating,  no  doubt  that 
the  question  whether  this  enactment  is  spe- 
cial legislation  would  occur  to  us,  endeavors 
to  meet  that  proposition  by  the  citation  of 
the  case  of  Vogel  v.  Pekoe,  157  111.  339,  42 
'n.  E.  336,  30  L.  R.  A.  491,  where  It  was  held 
that  the  statute  of  1889,  which  gave  the  right 
to  recover  attorney's  fees  in  suits  for  wages 
to  every  "mechanic,  artisan,  miner,  laborer 
or  servant  or  employee"  who  should  have 
cause  to  bring  suit  for  wages  after  demand 
in  writing,  was  constitutional  and  was  not 
special  legislation.  That  statute  applies  only 
to  wage  earners.  The  amount  claimed  by 
them  In  most  instances  will  not.  In  the  nature 
of  things,  be  large,  and  often  so  small  that  the 
persistent  refusal  of  the  employer  to  pay 
would,  in  eflfect,  result  in  the  denial  of  the 
employe's  right  to  recover,  for  the  reason 
that  the  sum  that  the  latter  would  neces- 
sarily be  obliged  to  pay  for  attorney's  fees 
would  be  greater  in  amount  than  the  sum 
due  from  the  employer.     Persons  to  whom 


Digitized  by 


Google 


Ul.) 


MANOWSKT  V.  STBPHAN. 


367 


the  benefit  of  that  statute  was  extended  are 
persona  composing  a  class  who  are  In  a  condi- 
tion making  it  proper  to  afford  to  them  the 
remedy  granted  by  that  statute,  and  the 
statute  applies  to  all  wage  earners  without 
discrimination,  while  this  statute,  as  we  have 
above  suggest^,  singles  out  lienhblders,  such 
as  the  appellee,  from  all  other  lienholders, 
without  Just  reason. 

Upon  the  taking  of  testimony  before  the 
master  some  controversy  arose  as  to  whether 
or  not  appellee  had  been  licensed  by  the  dty 
of  Chicago  as  a  builder,  and  appellants  con- 
tend that  the  evidence  offered  for  the  purpose 
of  showing  that  the  apiwUee  bad  been  so  li- 
censed was  not  competent  The  bill  herein 
does  not  aver  that  be  was  a  licensed  builder, 
and  the  answer  does  not  state  that  he  was 
not  a  licensed  builder.  As  no  question  In 
reference  to  this  matter  was  raised  by  the 
pleadings,  it  was  Immaterial  In  this  suit 
whether  he  possessed  the  license  In  question. 

After  appellee  had  finished  the  last  work 
done  by  him  on  the  building,  appellants  serv- 
ed a  written  notice  on  him,  stating  that  the 
building  did  not  comply  with  the  contract  In 
five  particulars,  specifying  each.  When  the 
suit  was  pending  before  the  master,  and  after 
the  evidence  was  heard,  the  master  found,  as 
a  matter  of  law,  that  the  appellants  were  es- 
topped to  set  up  claims,  after  the  suit  was  be- 
gun, which  were  not  mentioned  In  the  notice^ 
except  claims  for  defects  which  were  latent 
in  their  character;  that  is,  such  as  could  not 
be  perceived  by  appellants  when  the  notice 
was  given.  It  Is  urged  that  the  court  erred 
In  approving  this  finding.  It  Is  not  made  to 
appear  by  the  brief  and  argument  of  appel- 
lants that  there  were  patent  defects  which 
were  not  covered  by  the  notice.  Under  these 
circumstances,  this  finding  of  law  was  harm- 
less, whether  It  was  correct  or  not. 

Whether  there  was  a  substantial  compli- 
ance by  appellee  with  the  terms  of  the  con- 
tract, and  whether  or  not  appellants  were  In- 
debted to  him  In  the  amount  found  due  by 
the  master,  depends  upon  conclusions  to  be 
drawn  from  conflicting  evidence.  Upon  con- 
sideration of  all  the  proof  we  are  not  disposed 
to  hold  that  the  court  erred  In  overruling  the 
exceptions  to  the  master's  report  upon  these 
questions.  The  bill  filed  claimed  $300  due 
appellee.  The  answer,  as  originally  filed,  de- 
nied that  there  was  |300  due  and  unpaid,  but 
stated  "that  there  Is  due  to  the  complainant 
a  sum  less  than  $250."  Later,  as  the  heat  of 
the  controversy  Increased,  appellants,  upon 
leave  of  court,  amended  their  answer  by 
Striking  out  the  quoted  language.  It  Is  ap- 
parent, however,  that  at  the  time  of  the  Insti- 
tution ot  the  suit  the  difference  between  the 
Itarties  was  not  great 

Objection  Is  made  to  the  amount  decreed 
the  master  for  his  services.  There  was  allow- 
ed him  for  taking  825  folios  of  testimony,  at 
15  cents  per  folio,  the  sum  of  $123.75.  So 
far  as  this  item  Is  concerned  It  Is  said  to  be 
exorbitant,  but  no  basis  for  that  statement 


appears.  By  the  decree  It  is  stated  that  for 
other  sm^lces  performed  by  the  master  "the 
court  finds  the  sum  of  $76.25  is  a  reasonable 
fee."  The  decree  does  not  show  what  the 
other  services  were  for  which  this  allowance 
was  made.  The  master,  by  a  statement  at- 
tached to  his  report,  shows  that  he  devoted 
more  than  one  entire  day  to  listening  to  argu- 
ments in  the  case,  and  on  February  11,  1906, 
by  that  statement  he  makes  the  following 
charge:  "Engaged  two  hours,  abstracts,  evi- 
dences, searching  for  authorities  and  prepar- 
ing report"  On  the  next  day  he  charges  for 
4  hours  devoted  to  the  same  service;  on  the 
next  day  for  the  entire  day ;  on  the  next  day 
for  2%  hours;  on  the  next  day  for  2  hours. 
On  March  18,  1907,  after  bearing  the  argu- 
ment upon  objections,  he  charges  for  two 
hours'  service  in  re-examining  the  evidence 
and  the  building  ordinances  of  the  city  of 
Chicago.  March  19th  he  charges  for  one  hour 
In  dictating  the  report  on  the  objections.  It 
is  apparent  upon  an  examination  of  the  mas- 
ter's report  and  of  the  order  or  "report"  made 
by  tiim  in  overruling  the  objections  that  far 
more  time  was  devoted  to  preparation  of  the 
original  report  and  the  order  or  '-report"  dis- 
posing of  the  objections  than  was  necessary. 
The  report  of  his  conclusions  occupies  24 
pages  in  the  printed  abstract.  It*  Is  made  up 
of  lengthy  extracts  from  the  testimony,  quota- 
tions from  authorities,  and  statements  of  rea- 
sons in  support  of  bis  conclusions.  It  was 
only  necessary  for  him  (1)  to  state  the  ulti- 
mate facts,  by  reference  to  the  pleadings  or 
otherwise;  (2)  to  state  his  conclusions  upon 
questions  of  law  In  Issue  without  discussion 
or  argument ;  and  (3)  to  make  computation  of 
the  amount  due  from  appellants  to  appellee. 
His  report  was  many  times  greater  in  length 
than  It  should  have  been.  The  law  required 
from  him  statements  of  conclusions,  a  compu- 
tation, and  nothing  more.  If  either  party  de- 
sired to  know  his  reasons,  and  be  desired  to 
give  them,  he  could  do  so  orally.  They  were 
not  properly  a  part  of  his  report  The  law 
does  not  contemplate  the  preparation  by  blm 
of  an  opinion  In  the  case.  Upon  consideration 
of  the  objections  to  his  report  he  prepared 
what  he  calls  a  report  on  objections,  which 
occupies  8V4  pages  of  the  printed  abstract  and 
Is  of  the  same  general  character  as  the  origi- 
nal report  of  his  conclusions.  From  It  Is 
gathered  the  fact  that  he  overruled  all  the 
objections.  The  only  thing  that  was  neces- 
sary for  blm  to  do  In  passing  upon  objections, 
after  hearing  argument  and  reaching  his  de- 
cision, was  to  make  a  statement.  In  writing, 
to  the  effect  that  all  the  objections  were  over- 
ruled, which  could  have  been,  done  In  leas  than 
a  dozen  words. 

Section  20  of  chapter  53  of  Hurd's  Revis- 
ed Statutes  of  1903,  provides,  among  other 
things,  as  follows:  "In  counties  of  the  third 
class,  masters  in  cliancery  may  receive  for 
examining  questions  In  Issue  referred  to  them, 
and  reporting  conclusions  thereon,  such  com- 
pensation as  the  court  may  deem  just,  and  for 
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services  not  ennmerated  aboTe  In  tbls  section, 
and  which  have  been  and.  may  be  Imposed  by 
statute  or  special  order,  they  may  receive 
snch  fee  as  the  court  may  allow."  Hearing 
argument  and  preparing  a  report  and  passing 
on  objections  thereto  Is  covered  by  the  fol- 
lowing language  from  the  statute,  to  wit: 
"E^samlnlng  questions  in  Issue  referred  to 
them  and  reporting  conclusions  thereon." 
And  for  such  services  rendered  in  this  case 
we  think  $50  was  ample  compensation. 

The  decree  of  the  superior  court  will  be 
reversed,  and  the  cause  will  be  remanded  to 
that  court,  with  directions  to  enter  a  decree 
establishing  a  lien  against  the  peoipeTty  in- 
volved In  favor  of  the  appellee,  for  the  sum 
of  $266,  with  provisions  for  the  enforcement 
thereof.  That  decree  will  allow  nothing  to 
appellee  for  solicitor's  fees,  and  will  fix  the 
master's  fees  at  $123.79  for  taking  and  report- 
ing the  testimony,  and  $50  for  examining 
questions  In  issue  and  reporting  his  conclu- 
sions thereon,  which  shall  be  in  full  of  bis 
compensation.  Appellants  will  be  entitled  to 
a  credit  upon  the  master's  compensation. 

Reversed  and  remanded,  with  directions. 


(233  111.  278) 

PEOPIiEX  Sx  Inf.  of  HEALY,  State's  Atty.,  v. 
ILLINOIS  CENT.  R.  CO.  et  al.  SAME  v. 
CHICAGO,  B.  &  Q.  R.  CO.  et  al.  SAME 
v.  CHICAGO,  a  I.  &  P.  RY,  CO.  et  al. 

(Supreme  Court  of  Illinois.  Feb.  20,  1906.  Re- 
hearing Denied  April  10,   1908.) 

1.  Cabeiebs  —  REGUI.ATION— Duty  to  Maih- 

TAIN    WakEBOUBE. 

A  railroad  company  cannot  be  compelled  to 
maintain  a  public  wareboa.se,  unless  it  has  the 
power  to  act  as  a  public  warehouseman. 

2.  COHPOBATIONS— POWEBS. 

A  corporation  can  exercise  its  express  pow- 
ers, and  such  otliera  as  are  necessary  to  carry 
the  express  powers  into  effect. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dk- 
vol.  12,  Corporations,  !$  1517,  1518.] 

3.  Same— "Implied  Poweb." 

An  "implied  power"  of  a  corporation  Is  one 
that  is  directly  and  immediately  appropriate  to 
the  execution  of  its  express  powers,  and  not  one 
that  has  but  a  slight,  indirect,  or  remote  relation 
to  the  specific  purposes  of  the  corporation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  p.  3435.] 

4.  Cabriebb  —  DuTT  TO   Maintain    Wabb- 

SOTJBE 

Kurd's  Rev.  St  1905.  c.  114.  {  3,  requires 
railroad  companies  to  transport  grain  in  built, 
but  there   is  nothing  in   the  statute   requiring 
them  to  maintain  regular  public  warehouses. 
6.  Same. 

A  railroad  company  has  no  power,  either 
express  or  implied,  to  maintain  a  regular  pul>- 
lic  warehouse  as  an  incident  to  its  daty  as  public 
carrier. 

6.  Dedication. 

A  railroad  company's  property,  devoted  for 
a  long  term  of  years  to  use  as  a  regular  pub- 
lic warehouse  for  the  convenience  of  members 
of  a  grain  trading  exchange,  is  not  thereby  im- 
press«l  with  the  right  of  the  public  to  have  such 
use  continued. 

7.  Evidence— Judicial  Notice. 

It  is  so  well  known  that  the  court  may 
take  Judicial  notice  that  grain  coming  to  Chicago 


bv  any  railroad  may  be  transferred  by  means 
of  the  belt  roads  to  any  warehouse  in  any  part 
of  the  city. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Din, 
vol.  20,  Evidence,  $  4.] 

Appeal  from  Circuit  Court,  Cook  County; 
Lockwood  Honore,  Judge. 

Informations  in  the  nature  of  bills  in  equi- 
ty by  the  people  of  the  state  of  Illinois  by 
John  J.  Healy,  State's  Attorney,  on  the  re- 
lation of  the  Cbicago  Board  of  Trade,  against 
the  Illinois  Central  Railroad  Company  and 
others,  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  and  others,  and  the  Chica- 
go, Rock  Island  &  Pacific  Railway  Company 
and  others.  From  decrees  dismissing  the  in- 
formations, the  relator  appeals.    Affirmed. 

This  is  an  Information  In  the  nature  of  a 
bill  in  equity  filed  by  the  people  of  the  state 
of  Illinois,  by  the  state's  attorney  of  Cook 
cotinty,  on  the  relation  of  the  Chicago  Board 
of  Trade,  to  enjoin  the  Illinois  Central  Rail- 
road Company,  the  Central  EHevator  Compa- 
ny, and  certain  Individuals  who  have  the 
control  and  management  of  certain  public 
grain  elevators  from  discontinuing  the  opera- 
tion of  such  grain  elevators  as  public  ware- 
houses of  class  A.  Upon  the  execution  of  a 
bond  in  the  sum  of  $20,000  by  the  Chicago 
Board  of  Trade  a  temporary  injunction  was 
awarded  in  accordance  with  the  prayer  of  the 
information.  Subsequently,  by  amendment, 
the  Chicago  Board  of  Trade,  as  relator,  was 
stricken  from  the  Information,  and  the  causa 
thereafter  proceeded  In  the  name  of  the  peo- 
ple, by  John  J.  Healy,  state's  attorney  of 
Cook  oonnty.  The  defendants  filed  a  motion 
to  dissolve  the  Injunction,  which,  upon  a 
bearing  before  Judge  Honore,  of  the  circuit 
court  of  Cook  county,  was  sustained,  and 
tbe  Information  dismissed  for  want  of  equity. 
From  this  decree  the  people  of  the  state  of 
Illinois  have  prosecuted  an  appeal  to  this 
court 

By  an. order  entered  in  vacation  by  Mr. 
Justice  Carter,  of  this  court,  the  temporary 
Injunction  was  continued  in  force  until  tbe 
final  hearing  of  this  appeal.  Similar  infor- 
mations were  filed  against  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  and  oth- 
ers, and  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  and  others.  These  cases 
have  been  consolidated  In  this  court,  and  will 
be  disposed  of  as  one  case. 

The  material  averments  of  the  Information 
are  that  the  Illinois  Central  Railroad  Com- 
pany Is  a  common  carrier,  created  by  special 
statute  of  this  state,  with  power  to  locate, 
construct,  maintain,  and  operate  a  railroad 
between  different  terminals  in  this  state,  and 
with  power  to  acquire,  by  purchase  or  con- 
demnation, and  to  hold,  such  real  and  person- 
al estate  as  may  be  needful  to  carry  into  ef- 
fect the  purposes  and  objects  of  said  special 
statute ;  that  among  other  lands  acquired  by 
said  company  for  railroad  purposes  were  two 
parcels  of  land  in  Chicago  contiguous  to  the 
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Chicago  river  and  Lake  Michigan,  tipon  which 
private  parties  erected  two  grain  warehouses 
of  a  Joint  capacity  ot  2,500,000  bnshels, 
equipped  with  different  compartments,  ele- 
vating machinery,  and  apparatus,  in  which 
warehouses  grain  of  the  same  grade  might 
be  mixed  and  stored  in  bulk;  tliat  these 
warehouses  were  acquired  by  said  railroad 
company  and  leased  to  private  corporations, 
who  have  operated  one  or  l)oth  as  public 
warehouses  of  class  A ;  that  switch  tracks 
were  constructed  by  said  company  from  its 
main  lines  to  said  warehouses,  so  that  cars 
loaded  with  grain  coming  into  Chicago  over 
its  lines  could  be  mn  directly  to  said  ware- 
bouses,  and  by  means  of  said  appliances  such 
grain  could  be  promptly  and  mechanically  un- 
loaded from  cars  to  said  elevators  or  ware- 
houses and  from  said  elevators  or  ware- 
houses unloaded  into  vessels  and  other  cars; 
that  with  the  exception  of  a  short  period 
when  said  elevators  were  destroyed  by  the 
fire  of  1871  at  least  one  of  said  warehouses 
has  been  since  1856  continuously  conducted 
and  maintained,  with  the  sanction  of  said 
railroad  company,  as  a  public  warehense  of 
class  A,  and  said  railroad  company  has  In- 
vited shippers  of  grain  over  its  line  to  have 
grain  shipped  by  them  over  said  Itoes  and 
unloaded  into  the  said  warehouses,  and  has 
held  out  such  elevators  or  warehouses  to  the 
public  as  public  warehouses,  so  that  at  all 
times  since  1856,  except  during  the  Interval 
of  the  rebuilding  of  the  warehouses  caused 
by  the  fire,  every  shipper  of  grain  over  said 
railroad  has  at  all  times  been  able  to  have 
liis  grain  tmloaded  into  a  public  warehouse 
in  Chicago  and  to  have  Issued  to  him  a  ware- 
house receipt  Representing  said  grain,  and 
to  have  said  grain  there  remain  until  the 
shipper  could  advantageously  sell  or  reship 
the  same,  and  in  case  of  reshlpment  to  other 
points,  to  expeditiously  and  economically  and 
mechanically  unload  such  grain  upon  cars  or 
boats  for  reshlpment,  and  no  shipper 'of  grain 
over  said  lines  has  since  said  year  been  oblig- 
ed to  unload  said  grain  from  cars,  or  been  de- 
prived of  having  his  grain  unloaded  into  a  pub- 
lic grain  elevator  or  warehouse,  or  been  de- 
prived of  the  facilities  for  economically  and 
mechanically  and  expeditiously  transferring 
said  gpraln  to  other  cars  or  boats,  to  be  ship- 
ped to  points  beyond  Chicago,  which  said 
warehouses  afford;  that  grain  shippers  have 
become  accustomed  to  rely  upon  and  have 
adjusted  their  business  methods  to  this  man- 
ner of  handling  grain  In  Chicago;  and  that, 
if  said  warehouses  were  now  to  cease  to  be 
conducted  as  public  warehouses  of  class  A, 
Irreparable  Injury  would  result  to  them. 

The  information,  proceeding,  stated  the 
amount  of  grain  shipped  and  stored  for  a 
period  of  82  years,  and  that  It  would  be  im- 
possible to  properly  handle  or  reship  all  grain 
coming  into  Chicago  over  the  lines  of  said 
railroad  without  the  'Use,  as  public  warehous- 
es, of  one  or  both  of  said  elevators,  or  others 
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of  like  construction,  situation,  and  capacity, 
and  the  issuance  of  warehouse  receipts ;  that 
during  all  this  time  elevators  have  been  oper- 
ated by  private  parties,  and  that  since  18SC 
said  elevators  have  been  leased  to  appellee 
the  Central  Elevator  Company;  that  the  ap- 
pellees, the  members  of  the  firm  of  Bartlett, 
Frazler  &  Carrlngton,  who  were  the  stock- 
holders of  ttie  appellee  the  Central  Elevator 
Company,  have  announced  that  after  July  1, 
1907,  "they  would  not  comply  with  the  rules 
of  said  board,  and  make  their  receipts  regu- 
lar for  delivery  upon  contracts  upon  said 
board  of  trade"  ;  and  that  neither  of  the  said 
warehouses  will  remain  or  be  conducted  as  a 
public  warehouse.  The  Information  further 
says  that  there  are  now  no  other  public  grain 
warehouses,  except  one  of  the  said  elevators 
or  warehouses  operated  by  appellee  the  Cen- 
tral Elevator  Company  in  the  city  of  Chicago 
upon  the  lines  of  said  Illinois  Central  Rail- 
road Company;  that  if  shippers  of  grain  to 
Chicago  over  the  lines  of  said  railroad  com- 
pany were  now  to  be  deprived  of  having  their 
grain  unloaded  Into  public  warehouses  and 
having  It  remain  there  until  resold  or  re- 
shlpped,  and  having  Issued  to  them,  while 
said  grain  Is  In  store,  warehouse  receipts  of 
the  character  to  be  current  in  Chicago,  their 
right  to  market  and  sell  their  grain  In  Chi- 
cago will  be  much  Impaired ;  that  the  people, 
and  especially  those  engaged  In  raising,  ship- 
ping, handling,  or  selling  of  grain  In  this 
state,  will  be  unduly  prejudiced  if  a  tempo- 
rary injunction  should  not  issue  against  ap- 
pellees Immediately  and  without  notice. 

The  Information  further  charges  "that  the 
Chicago  Board  of  Trade  has  had  for  many 
years,  and  now  has,  a  rule  prescribing  that 
to  make  elevator  receipts  issued  by  any  pub- 
lic grain  elevator  In  Chicago  deliverable  up- 
on contracts  made  upon  said  board  of  trade 
the  manager  of  such  warehouse  shall  conduct 
such  warehouse  in  accordance  with  the  laws 
of  the  state  of  Illinois,  and  shall  give  a  bond 
to  the  board  of  trade  to  protect  Its  members 
against  any  failure  of  said  warehouseman  to 
properly  conduct  said  warehouse ;  that  for 
many  years,  and  during  all  the  time  such  rule 
has  been  In  force,  every  public  grain  ware- 
house of  class  A  in  Chicago  has  compiled 
with  this  requirement,  and  thereby  made  its 
receipts  regular  for  delivery  on  the  said  board 
of  trade,  where  most  of  the  business  of  buy- 
ing and  selling  grain  for  present  and  future 
delivery  in  the  city  of  Chicago  is  transacted, 
*  *  *  and  that  much  of  said  grain  since 
the  year  1856  has  been,  and  now  Is,  sold  upon 
such  exchange  for  future  delivery  and  be- 
fore its  arrival  in  Chicago;  and  that  by  the 
usages  of  trade  and  the  rules  of"  such  ex- 
change which  have  prevailed  during  all  of  said 
time  such  future  contracts  can  only  be  per- 
formed by  the  delivery  of  warehouse  receipts 
Issued  by  public  warehouses  located  In  Chi- 
cago." 
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W.  H.  Stead,  Atty.  6en.,  John  J.  Healy, 
State's  Atty.,  and  Henry  S.  Robbins,  for  ap- 
pellant John  G.  Drennan  (W.  S.  Kenyon  and 
J.  M.  Dickinson,  of  counsel),  for  appellee  II- 
UdoIs  Central  Railroad  Company.  George  P. 
Merrick,  tor  other  appellees. 

YICKERS,  J.  (after  staUng  the  facts  as 
above).  The  question  over  which  the  most 
«erlou8  contention  exists  in  this  case  Is  wheth- 
er the  railroad  company  has  the  power,  un- 
der Its  charter,  to  mantaln  and  operate,  or 
cause  to  be  operated,  the  elevators  in  quesh 
tlon  as  public  warehouses  of  class  A.  If  the 
prayer  for  a  perpetual  injunction  is  granted, 
the  duty  of  the  railroad  company  to  main- 
tain these  elevators  as  public  warehouses 
would  thereby  be  legally  established.  There 
are  only  two  methods  by  which  the  railroad 
company  could  comply  with  tlie  decree,  if  the 
Injunction  were  granted.  The  railroad  com- 
pany must  either  operate  the  elevators  Itself, 
or  lease  them  to  other  persons,  and  require 
the  lessees  to  comply  with  the  decree.  If  the 
latter  course  be  pursued,  the  primary  respon- 
sibility would  rest  on  tbe  railroad  company. 
It  could  not  excuse  itself  for  a  failure  to  obey 
the  decree  by  showing  that  It  bad  contracted 
with  another  to  perform  the  duty  required 
of  it 

Appellants  suggest  that  the  power  of  the 
railroad  company  to  operate  the  elevators  in 
question  directly,  as  public  warehouses,  does 
not  arise  as  a  practical  question,  since  by 
making  tbe  rentals  reasonable  the  company 
would  always  be  able  to  find  some  one  who 
would  be  willing  to  lease  the  elevators  and 
agree  to  operate  them  in  the  required  man- 
ner. We  fall  to  see  the  force  of  this  conten- 
tion. If  the  railroad  company  does  not  pos- 
sess the  power  to  directly  engage  in  the  ware- 
bouse  business.  It  would  seem  to  l>e  paradoxi- 
cal to  compel  it  to  contract  with  another  to 
carry  on  such  business  and  hold  It  responsible 
for  the  faithful  observance  of  the  decree  by 
such  third  party.  In  First  M.  E.  Church  of 
Chicago  V.  Dixon.  178  111.  260,  52  N.  E.  887, 
this  court  held  that  the  church,  having  no 
power  to  devote  its  real  estate  to  secular  pur- 
poses for  gain,  could  not,  by  executing  a 
lease,  authorize  its  lessee  to  erect  a  building 
to  be  used  as  an  office  building,  even  though 
a  part  of  such  building  was  reserved  for  tbe 
use  of  the  congrregntlon  as  a  place  for  reli- 
gious worship.  See,  also,  Thomas  v.  Railroad 
Co..  101  U.  a  71,  25  L.  Ed.  950. 

Appellants  do  not,  however,  seem  to  rest 
wucb  confldence  in  the  suggestion  above  re- 
ferred to.  Recognizing  the  real  question  to 
be  the  existence  or  nonexistence  of  the  power 
In  the  railroad  company  to  own  and  operate 
these  warehouses,  they  unreservedly  assert 
that  the  company  has  power  to  both  own  and 
operate  tlie  warehouses  in  connection  with 
and  as  a  part  of  its  railroad.  Tbe  general 
rule  in  regard  to  the  i)owers  of  corporations, 
established  by  many  decisions  of  this  court, 
la  that  they  may  exercise  those  powers  ex- 


pressly given,  and  racfa  others  ai  are  neces- 
sary to  carry  the  express  powers  into  effect 
Rockbold  T.  Canton  Masonic  Benevolent  So- 
ciety, 129  111.  *40,  21  N.  E.  7M.  2  U  R.  A. 
420 ;  People  v.  Pullman's  Palace  Car  Co.,  175 
111.  126,  51  N.  B.  664,  64  li.  R.  A.  866.  It  !■ 
not  contended  that  the  pow»  to  own  and 
operate  public  warehouses  as  a  business  la 
expressly  conferred  by  the  special  charter 
of  the  Illinois  Central  Railroad  Company,  or 
by  any  general  law  relating  to  railroads  in 
this  state.  Appellants'  contention  is  that  the 
power  contended  for  Is  Implied,  because  its 
exercise  is  necessary  in  order  to  enable  the 
railroad  company  to  accomplish  its  duties  as 
a  common  carrier  of  grain.  A  power  which 
tbe  law  will  regard  as  existing  by  implica- 
tion must  be  one  in  a  sense  necessary,  that  Is, 
needful,  suitable,  and  proper  to  accomplish 
the  object  of  the  grant — one  that  is  directly 
and  immediately  appropriate  to  the  execu- 
tion of  the  specific  powers — and  not  one  that 
has  but  a  slight,  indirect,  or  remote  relation 
to  the  specific  purposes  of  the  corporation. 
Chicago  Gas  Light  Co.  v.  People's  Gas  Light 
Co.,  121  111.  630.  18  N.  B.  169,  2  Am.  St  Rep. 
124;  People  t.  Pullman's  Palao«  Car  COb, 
supra. 

A  public  warehouse  is  defined  by  the  Con- 
stitution of  this  state  as  follows:  "All  eleva- 
tors or  storehouses  where  grain  or  other 
property  is  stored  for  a  compensation,  wheth- 
er the  prc^erty  stored  be  kept  separate  or  not, 
are  declared  to  be  public  warehouses."  By 
the  statutes  of  the  state  public  warehouses 
are  divided  into  three  classes,  designated  as 
classes  "A,"  "B,"  and  "0."  Public  warehouses 
of  class  A  include  all  warehouses,  elevators, 
and  granaries  in  which  grain  Is  stored  In  bulk, 
and  in  which  the  grain  of  different  owners 
is  mixed  together  so  that  the  identity  of  dif- 
ferent lots  cannot  be  accurately  preserved. 
Warehouses,  elevators,  or  granaries  of  class 
A  are  only  located  in  cities  having  not  less 
than  100,000  inhabitants.  Tbe  statute  in  re- 
lation to  warehouses  of  this  class  provides 
that  before  the  warehouseman  shall  enter 
upon  bis  business  he  shall  give  a  bond  and 
take  out  a  license  to  act  as  such  public  ware- 
bousenun.  When  be  has  obtained  bis  license 
he  is  tliereupon  required  to  store  grain  ten- 
dered to  him  by  the  public,  to  care  for  the 
grain,  to  Issue  warehouse  receipts  therefor, 
and  cancel  the  same  upon  delivery,  make  reg- 
ular reports  of  the  condition  of  tlie  grain, 
amount  stored,  and  all  other  matters  con- 
nected with  his  business  as  a  public  ware- 
houseman of  class  A.  Among  the  duties  re- 
quired of  public  warehousemen  by  the  stat- 
ute Is  that  the  warehouse  shall  t)e,  In  fact, 
what  its  name  implies — a  public  warehousfr^ 
in  tbe  sense  that  it  must  serve  the  public  by 
accepting  and  storing  grain  tendered  for  stor- 
age by  all  persons  indiscriminately. 

It  win  be  observed  that  tbe  Information 
does  not  seek  to  compel,  the  railroad  company 
to  provide  warehouse  facilities  for  such  grain 
as  it  transports  to  Chicago  as  a  common  car- 
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rler,  but  the  prayer  la,  In  effect,  that  the  com- 
pany shall  continue  to  operate,  or  cause  to  be 
operated,  the  two  elevators  In  question  as 
public  warehouses  of  class  A.  Nor  is  there 
any  arerment  In  the  Information  that  any 
shipper  of  grain  over  the  railroad  has  been 
denied  ample  storage  facilities,  or  that  there 
Is  any  threat  to  so  deny  them.  But  it  Is  In- 
sisted by  appellants  that  the  maintenance  of 
euch  warehouses  is  Incidental  to,  and  neces- 
sary In  connection  with,  the  railroad's  duty 
to  the  public  as  a  common  carrier  of  grain. 
The  primary  purpose  of  a  commercial  rail- 
road Is  to  carry  freight  and  passengers  for 
hire  from  one  point  to  another  on  Its  line. 
Such  corporations  obtain  valuable  franchis- 
es frcMU  the  state,  and  in  return  they  en- 
gage to  carry,  without  discrimination,  for 
all  persona  who  see  proper  to  employ  them. 
To  enable  such  corporations  to  discharge 
their  functions  they  must,  of  necessity,  ex- 
ercise various  powers  not  expressly  grant- 
ed by  their  charters.  Powers  are  given, 
by  implication,  to  discharge  &\\  duties  which 
Buch  corporations  owe  to  the  public.  Where- 
ever  the  law  exacts  a  duty  of  a  corporation 
to  the  public,  the  existence  of  the  duty  im- 
plies the  power  to  perform  It  It  would  be 
idle  for  the  state  to  Impose  a  duty  on  such 
companies,  and  at  the  same  time  withhold 
from  them  the  power  to  perform  it.  Implied 
powers  are  never  allowed  to  enlarge  express 
powers,  so  as  to  warrant  the  corporation  in 
devoting  its  capital  to  purposes  not  expressly 
authorized,  or  to  engage  in  enterprises  not 
directly,  but  only  remotely,  connected  with 
its  t^)eciflc  corporate  purposes.  First  M.  E. 
Church  of  Chicago  v.  Dixon,  supra.  It  Is  the 
duty  of  every  railroad  corporation  which 
■ball  receive  any  grain  in  bulk  for  transpor- 
tation to  any  place  within  this  state  to  trans- 
port the  same  and  deliver  It  to  the  consignee, 
provided  such  delivery  can  be  made  over  any 
lines  of  road  which  the  carrier  Is  permitted 
to  use,  and  all  rallronds  are  required  to  per-, 
mlt  connections  to  be  made  and  maintained 
with  their  tracks  to  and  from  any  and  all 
pabllc  warehouses  where  grain  is  or  may  be 
stored.    Hurd'B  Rev.  St  1905,  c.  114,  t  3. 

It  will  thus  be  seen  that  there  is  nothing 
in  the  statute  imposing  the  duty  on  a  rail- 
road company  to  furnish  public  warehouse 
facilities,  or  to  engage  in  the  business  of  pub- 
lic warehousing,  and  issue  receipts  to  meet 
the  wants  or  convenience  of  members  of  a 
trading  exchange.  It  may  be  conceded  that 
as  incidental  to  their  duty  to  transport  grain 
In  balk,  railroad  companies  may,  under  some 
circumstances,  have  the  power  to  furnish 
storage  room  for  grain  at  important  trans- 
fer points  temporarilyi  to  enable  the  owner 
to  collect  enough  for  a  cargo  where  the  grain 
is  to  be  reshlpped  by  water,  and  it  is  well 
known  that  many  railroads  maintain  grain 
elevators  for  such  purposes;  but  such  stor- 
age contemplates  a  rotation,  so  that  no  one 
shipper  or  consignee  can  monopolize  all  the 
storage  room,  and  hold  the  same  indeQnitely, 


or  until  the  market  seems  to  Justify  him  In 
selling  his  grain.  The  duty  of  the  railroad 
company  to  the  public  to  transport  all  the 
grain  that  is  offered  for  transportation  for- 
bids the  company  from  adopting  a  method 
of  biulness  which  would  permit  third  parties, 
over  whom  the  company  has  no  control,  to 
use  its  storerooms  and  warehouses  IndeHnite- 
ly,  to  the  exclusion  of  other  patrons  and  the 
embarrassment  of  the  company  in  the  per- 
formance of  its  duly  as  a  carrier.  The  com- 
bined capacity  of  the  two  elevators  in^ues- 
tion  is  2,500,000  bushels,  which  is  less  than 
10  per  cent,  of  the  grain  annually  transport- 
ed to  Chicago  by  the  Illinois  Central  Railroad 
Company.  If  appellants'  contention  is  sus- 
tained, it  would  be  possible  for  one  buyer 
of  grain  to  monopolize  ail  the  bins  In  these 
two  elevators.  One  person  might  thus  be- 
come the  owner  of  all  the  grain  in  the  leva- 
tors. Appellants  would  compel  the  railroad 
company,  or  its  lessees  in  charge  of  the  ele- 
vators, to  Issue  such  owner  warehouse  re- 
ceipts for  the-  grain,  stored.  As  long  as  the 
owner  is  willing  to  pay  stxtrage  charges  to  a 
public  warehouse,  we  know  of  no  law  limit- 
ing the  time  of  storage.  Under  the  possible 
condition  suggested,  the  ability  of  the  rail- 
road company  to  serve  the  public  would  be 
dependent  upon  the  will  and  pleasure  of  the 
owner  of  the  grain  in  the  elevators.  While 
this  might  be  a  great  convenience  to  persons 
engaged  In  trading  cm  the  board  of  trade, 
we  are  unable  to  see  how  the  public  generally 
will  be  benefited,  or  the  railroad  company 
will  thereby  be  the  better  able  to  discharge 
Its  duties  as  a  carrier.  The  producer  and 
consumer  of  grain  alike  require  the  services 
of  railroad  companies  to  transport  grain 
from  the  former  to  the  latter,  but  neither 
will  be  benefited  by  having  the  grain  lodged 
in  a  public  warehouse  at  some  intermediate 
point  for  an  Indefinite  time,  in  order  to  allow 
speculators  to  use  the  receipts  representing 
such  grain  as  a  trading  commodity.  '  That  a 
railroad  company  has  no  power,  either  ex- 
press or  implied,  to  own  and  operate  a  pub- 
lic warehouse  as  an  incident  to  public  pur- 
poses as  a  public  carrier,  is,  in  our  opinion, 
supported  by  sound  reason  and  authority. 
In  Franklin  Nat  Bank  v.  Whitehead,  149 
Ind.  560,  49  N.  E.  682,  39  L.  R.  A.  725,  63 
Am.  St  R^.  302,  it  was  held  that  only  cor- 
porations organized  for  the  purpose  of  carry- 
ing on  the  business  of  warehousemen  were 
authorized  to  take  out  a  .license  to  conduct 
a  general  warehouse  business,  notwithstand- 
ing the  statute  of  that  state  provided  that 
"any  person  or  incorporated  company"  might 
obtain  a  permit  to  keep  a  public  warehouse. 
In  that  case  a  corporation  for  manufacturing 
purposes  applied  for  and  obtained  a  license  to 
keep  a  public  warehouse.  It  Issued  ware- 
house receipts  upon  its  own  products  on  tiand, 
and  pledged  such  receipts  as  security  to  the 
bank.  It  was  held  that  the  warehouse  re- 
ceipt was  void  and  conferred  no  rights  upon 
the  bank,  for  the  reason  that  the  corpora- 
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tion  Issuing  Bach  receipt  was  not  incorporated 
for  tbe  purpose  of  conducting  a  warehouse 
business. 

Louisiana  v.  Southern  Pacific  By.  Co.,  52 
lA.  Ann.  1822,  28  South.  372,  is  a  case  very 
much  like  the  one  at  bar.  In  disposing  of 
the  case  then  before  the  court  the  Supreme 
Court  of  Louisiana  said:  "We  are  of  the 
opinion  that  the  defendant  company  Is  not 
authorized  to  receive  for  storage,  for  hire, 
in  warehouses,  goods  or  produce  which  have 
not  bkn  received  by  it  under  and  from  ship- 
ments by  Its  road,  or  for  shipments  upon  Its 
road.  We  thinly  it  authorized  to  receive  them 
for  storage  in  warehouses  under  and  from 
shipments  upon  its  road,  and  for  shipments 
by  its  road,  to  the  extent  that  such  storage 
Is  in  fulfillment  of  Its  obligations  as  a  com- 
mon carrier,  and  not  otherwise,  and  no  longer. 
We  do  not  consider  that  storage  of  such 
goods  and  mercliandlse  by  defendant  in  ware- 
houses, for  hire,  is  incidental  to  its  business 
as  a  railroad  corporation  and  common  car- 
rier, when  the  stor^age  Is,  mad»  under  either 
an  express  or  Implied,  special  or  general, 
agreement  with  shippers  or  consignees,  either 
before  or  at  the  time  of  shipment,  or  on  re- 
ceipt of  goods,  that  they  should  be  received 
and  held  for  storage,  for  hire,  either  for  a 
fixed  time,  or  at  the  will  of  the  shippers  or 
consignees.  We  have  already  stated  that  per- 
manence In  the  storage  Is,  in  our  opinion,  in- 
consistent with  the  Idea  of  its  being  inciden- 
tal to  the  operation  of  a  railroad  corpora- 
tion, or  necessary  for  its  business  as  a  com- 
mon carrier.  The  fact  that  by  availing  it- 
self of  its  control  of  switches,  tracks,  and 
superior  terminal  facilities  defendant  may 
ofTer  special  advantages  and  accommodations 
to  shippers  in  storing  their  goods,  and  there- 
by obtain  increased  revenues  as  a  corpora- 
tion. Is  not  at  all  determinative  of  the  question 
whether  the  storage  is  Incidental  to  Its  busi- 
ness as  a  railroad  corporation,  or  the  revenues 
received'  therefrom  accrue  to  it  as  a  common 
carrier.  We  think  that  the  storage  of  goods 
by  a  railroad  in  its  warehouses  as  a  matter 
incidental  to  Its  business  as  such  contemplates 
and  looks  to  a  rotation  of  storage  as  immedi- 
ate and  prompt  as  the  railroad  corporation 
can  make  it.  If  storage  for  hire  be  made  by 
the  railroad  corporation,  it  should  only  be 
under  an  enforced  storage  resulting  from 
the  fact  that  shippers  have  failed  to  receive 
promptly,  as  they  should  do,  the  shipments 
carried  over  the  road,  and  from  this  enforc- 
ed storage  the  corporation  itself  should  rid 
itself  as  quickly  as  possible.  Inasmuch  as 
the  continuity  of  the  relations  between  the 
parties  have,  by  novation,  been  broken,  and 
changed  from  those  of  shipper  or  consignee 
and  common  carrier  to  those  of  bailors  and 
bailees,  and  the  railroad  company  xeceiveB 
for  the  storage  a  consideration  other  thail 
the  regular  freight  rate,  the  storage  takes  on 
a  different  form  and  character  from  that 
which  it  would  otherwise  have,  and'  becomes 
a  rabstantlve.  Independent,  and  not  an  inci- 


dental business.  To  be  Incidental  business 
the  storage  must  be  preliminary,  either  to  im- 
mediate transportation  or  immediate  remov- 
al." 

In  tbe  case  of  State  of  Maryland  v.  Balti- 
more ft  Ohio  Ballroad  Co.,  48  Md.  49,  the 
court,  in  discussing  a  similar  question  to  the 
one  now  under  consideration,  used  the  fol- 
lowing language:  "And  this  brings  us  to  tbe 
question,  what  are  the  buildings  and  works 
necessary  and  expedient  to  the  operation  of 
the  road  within  tbe  meaning  of  the  appellee's 
charter?  And  here  we  are  met  with  the  ar- 
gument that  'necessary'  means  buildings  and 
works  indispensable  to  the  road.  This,  how- 
ever,  is  not  a  mere  dictionary  question,  but 
one  involving  the  construction  of  a  power 
granted  to  a  railroad  company  to  enable  it 
to  accomplish  the  objects  for  which  it  was 
chartered;  and  as  used  in  this  connection  It 
is  clear  the  Legislature  meant  such  buildings 
and  works  as  were  reasonably  convenient  and 
appropriate  to  the  maintenance  and  opera- 
tion of  the  road.  Construed  in  this  sense, 
the  question  is  whether  'necessary'  buildings 
embraces  the  elevators,  wharves,  piers,  and 
docks  owned  by  the  appellee.  Now  one  of 
the  main  objects  in  chartering  this  company 
was  to  bring  the  western  trade  to  the  port 
of  Baltimore,  not  merely  to  supply  a  local 
demand,  but  for  the  purposes  of  transhipment 
as  ocean  commerce.  These  buildings  and 
structures  are  therefore '  necessary  for  the 
business  of  the  appellee  as  a  common  carrier, 
for  the  purposes  of  receiving  and  storing 
grain  and  freight  shipped  oyer  its  road  after 
the  same  have  reached  the  place  of  destina- 
tion, and  previous  to  delivery  to  the  consignee 
or  owner.  But  the  rights  of  the  appellee  la 
this  respect  are  such  as  pertain  to  its  func- 
tions as  a  common  carrier,  and  as  such  it  has- 
no  right  to  own  and  use  the  structures  for 
the  storage  of  grain  and  freight  after  the 
owner  or  consignee  has  had  a  reasonable  time 
to  remove  the  same.  The  act  of  1826  does 
not  certainly  authorize  the  appellee  to  carry 
on  the  general  and  ordinary  business  of  a 
warehouseman,  and,  however  closely  such 
business  may  be  connected  with  that  of  a 
carrier,  it  Is  in  no  sense  necessary  to  the  ex- 
ercise of  the  rights  and  privileges  granted 
to  the  appellee  as  a  railroad  company." 

In  Attorney  General  v.  Great  Northern 
Ballway  Co.,  29  L.  J.  Ch.  (N.  8.)  794,  Vice 
Chancellor  Kindersley  was  called  upon  to 
determine  whether  dealing  in  coal  by  the  rail- 
way company  was  illegal,  because  incom- 
patible with  its  duties  as  a  public  carrier, 
and  calculated  to  inflict  an  injury  upon  the 
public.  It  was  there  determined  that  the  act 
of  Parliament  granting  the  charter  to  oper- 
ate the  railway  Implied  a  prohibition  against 
the  company's  engaging  in  any  other  busi- 
ness, and  the  reason  for  the  rule  there  laid 
down  was  thus  expressed  (page  798) :  "These 
large  companies,  joint-stock  companies  gen- 
erally, for  whatever  purpose  established,  and 
more  particularly   railway  companies,    are 
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armed  with  powers  of  raising  and  possessing 
large  snms  of  money,  large  amounts  of  prop- 
erty, and,  if  they  were  to  aiH>ly  that  money 
or  that  property  to  purposes  other  than  those 
for  which  they  were  constituted,  they  might 
very  much  Injure  the  Interests  of  the  pal>llc 
in  Tarlous  ways,"  ,  The  vice  chancellor  fur- 
ther said,  on  page  799 :  "If  they  can  do  that 
with  regaxd  to  coal,  what  is  to  prevent  their 
doing  it  with  every  species  of  agricultural 
produce  all  along  the  line?  Why  should  they 
not  become  purchasers  of  com,  of  all  kinds 
of  beasts,  and  of  sheep,  and  every  species  of 
agricultural  produce,  and  become  great  deal- 
ers in  the  supply  of  edibles  to  the  markets  of 
London?  And  why  not  every  other  species 
of  commodity  that  Is  produced  in  every  part 
of  the  country  from  which  or  to  which  their 
railway  runs?  I  do  not  luiow  where  it  is  to 
stop,  if  the  argument  on  the  part  of  the  com- 
pany is  to  prevail.  There  is  therefore  great 
detriment  to  the  Interests  of  the  public  for 
this  reason,  taking  merely  the  article  of  coal." 
The  doctrine  of  this  Kngllsh  case  Is  quoted 
with  approval  In  New  York,  New  Haven  & 
Hartford  Railroad  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  26  Sup.  Ct 
272,  50  L.  Ed.  515. 

In  the  Matter  of  Swlgert,  119  111.  83,  6  N. 
E.  469,  this  court  had  occasion  to  determine 
whether  a  grain  elevator  belonging  to  the 
Illinois  Central  Railroad  Company,  located  on 
a  lot  of  ground  belonging  to  the  company  on 
the  Ohio  river  and  within  the  limits  of  the 
city  of  Cairo,  was  exempt  from  taxation,  for 
other  than  state  purposes.  The  elevator  was 
within  50  feet  of  the  main  track  of  the  com- 
pany's road  leading  Into  the  city,  and  was 
connected  therewith  by  sidetracks.  It  was 
BO  constructed  as  to  receive  and  discharge 
grain  both  by  rail  and  river.  The  elevator 
in  question  was  leased  by  the  company  to 
Halllday  Bros.,  who  had  the  exclusive  control 
of  it  In  holding  that  the  elevator  could  not 
be  exempt  from  taxation  under  the  general 
I>ower  of  the  company  to  purchase,  hold,  and 
ase  all  such  real  estate  and  other  property 
as  may  be  necessary  for  the  construction  of 
its  railway  and  stations  and  other  accommo- 
dations, which  property,  under  the  charter, 
was  exempt  from  local  taxation,  this  court, 
speaking  by  Mr.  Justice  Mnlkey,  on  page  90 
of  119  111.,  and  page  473  of  6  N.  E.,  said :  "It 
[the  warehouse  or  elevator  In  question]  has 
no  direct  connection  with  the  road  or  its 
oi>enitlon,  yet  when  shipments  of  grain  are 
made  either  to  or  from  It  over  the  company's 
road,  it  Is  very  dear  the  company  can  handle 
the  grain  thus  shipped  with  more  ease  and 
greater  facility,  and  hence  can,  by  means  of 
It,  do  a  greater  amount  of  business.  But  this 
Is  purely  Incidental,  and  falls  far  short  of 
establishing  the  proposition  that  a  vast  eleva- 
tor like  this,  costing  $200,000  or  $300,000,  Is 
a  necessary  appendage  of  a  railroad,  or  that 
the  Legislature,  In  granting  the  company's 
charter.  Intended  to  exempt  such  a  structure 
from  taxation.    *    *    *    As  a  mere  carrier 


the  company  has  no  right  to  put  a  bushel  of 
grain  in  It,  except  when  directed  to  do  so  by 
the  shipper  or  consignee.  This  necessarily 
results  from  the  fact  that  all  grain,  as  is 
shown  by  the  testimony.  Is  stored  In  It  ac- 
cording to  grade,  and  not  according  to  owner- 
ship. *  •  •  On  the  arrival  of  a  consign- 
ment of  goods  the  company  has  the  right  to 
at  once  store  them  In  Its  own  warehouse. 
The  company  Is  bound  to  carry  grain  In  bulk 
and  deliver  the  same  from  cars  or  other  con- 
venient place  of  storage  without  extra  charge 
now  just  the  same  as  it  was  before  the  ele- 
vator was  buUt,  if  so  required;  and  the  com- 
pany has  no  right  to  mix  one  man's  grain 
with  others,  nnless  i)ermltted  to  do  so  by  the 
owners.  It  Is  clear,  therefore,  outside  of  the 
Incidental  benefits  resulting  to  the  company 
from  a  law  of  business  rather  than  from  any 
municipal  regulation,  the  elevator  has  no  nec- 
essary connection  with  the  copstructlon, 
maintaining,  or  operation  of  the  company's 
road,  and  such  being  the  case,  it  clearly  does 
not  come  within  the  exemption.  If  the  ele- 
vator was  used  exclusively  by  the  company 
In  receiving  grain  for  shipment,  or  for  storing 
it  after  shipment,  without  any  additional 
charge  therefor,  except  where  the  owner  neg- 
lected to  take  It  away  within  a  reasonable 
time  after  Its  arrival,  the  property  would 
then  be  clearly  exempt  from  taxation.  But 
such  is  not  the  case.  Buildings  used  for  the 
storage  of  grain  for  compensation  are  indif- 
ferently called  warehouses,  granaries,  and 
elevators.  Vast  amounts  of  capital  are  In- 
vested In  them,  and,  like  railroads  and  other 
quasi  public  property,  are  under  legislative 
control.  Their  construction  and  operation 
constitute  a  distinct  business  In  the  state  of 
vast  magnitude.  They  are  a  great  conven- 
ience to  the  community  In  which  they  are  sit- 
uated, and  particularly  to  the  owners  of  the 
railways  with  which  they  are  almost  univer- 
sally connected." 

A  similar  question  to  the  one  decided  In 
the  foregoing  case  was  decided  In  Illinois 
Central  Railroad  Co.  v.  People,  119  III.  137,  6 
N.  E.  4&'l.  In  dist>08lng  of  the  question  of 
exemption  in  the  last  case  above  cited  this 
court,  speaking  by  Mr.  Justice  Scholfield,  on 
page  140  of  119  111.,  and  on  page  462  of  6 
N.  E.,  said:  "That  frcighthouses,  elevators, 
etc.,  constructed  and  used  solely  for  the  pur- 
pose of  enabling  the  company  to  perform  its 
duty  as  a  common  carrier,  are  exempt  from 
taxation,  we  think  Is  beyond  question;  but 
the  company  has  no  more  authority,  under 
Its  charter,  to  enter  upon  the  business  of 
warehousing,  generally,  than  it  has  to  enter 
upon  that  of  merchandising,  and  property, 
therefore,  devoted  to  such  a  use,  not  being 
within  the  contemplation  of  Its  charter,  can- 
not be  within  the  exemption." 

While  these  two  cases  deal  with  the  ques- 
tion of  exemption  from  local  taxation,  the 
holding  that  the  elevator  was  liable  to  taxa- 
tion Is  based  on  the  ground  that  the  power  to 
operate  the  elevator  could  not  b6  sustained 
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as  implied  or  incidental  to  the  power  to  own 
and  operate  a  commercial  railroad.  We  re- 
gard these  cases  as  authorities  against  ap- 
pellants' contention  in  the  case  at  bar. 

Appellants  contend  that  the  railroad  com- 
pany having  devoted  these  elevators  for  a 
long  term  of  years  to  use  as  public  ware- 
houses, they  have  thereby  become  impressed 
with  a  public  use,  that  la,  with  the  right  of 
the  public  to  liave  that  use  continued.'  If 
this  argument  were  limited  to  the  duty  of  the 
railroad  company  to  maintain  these  elevators 
for  the  use  of  shippers  and  buyers  of  grain 
who  had  for  a  long  term  of  years  enjoyed  the 
right  of  temporary  storage  therein,  and  it 
were  shown  that  such  storage  was  in  further- 
ance of  the  usual  and  ordinary  business  of 
transportation  of  grain,  there  would  be  more 
force  In  it.  But  the  argument  is  not  so  limit- 
ed. It  goes  to  the  full  length  of  the  right 
claimed  by  the  prayer  of  the  information. 
The  fallacy  In  this  contention  consists  In  a 
failure  to  distinguish  between  the  rights  of 
the  public  and  the  rights  of  certain  members 
of  the  Chicago  Board  of  Trade.  We  have  al- 
ready pointed  out  that  the  public  interest  did 
not  seem  to  demand  the  permanent  storage 
of  grain  In  regular  public  warehouses,  and 
the  Issue  of  warehouse  receipts  in  the  man- 
ner and  for  the  purposes  provided  by  the 
rules  of  the  board  of  trade.  If  all  the  public 
warehouses  In  Chicago  of  class  A  should 
cease  to  be  regular,  that  Is,  cease  to  comply 
with  the  rules  of  the  board  of  trade,  by  force 
of  which  their  receipts  would  not  be  receiv- 
able on  contracts  for  grain  sold  for  future 
delivery,  we  are  not  prepared  to  say  that  any 
public  Injury  would  result.  True  it  would  no 
doubt  affect  the  business  of  persons  engaged 
In  dealing  In  grain  for  future  delivery.  In 
no  event  can  It  be  admitted  that  the  railroad 
companies  of  the  state  owe  any  duty  to  the 
Chicago  Board  of  Trade  on  the  theory  that 
the  members  of  that  corporation  are  the  pub- 
lic, in  the  sense  that  property  once  devoted 
to  a  use  which  serves  the  purposes  and  con- 
venience of  the  members  of  that  exchange  is 
thereby  Impressed  with  a  public  use,  and  can- 
not for  that  reason  be  withdrawn  from  such 
use. 

It  seems  to  us  that  the  Interest  of  the  pub- 
lic Is  not  BO  great  in  the  outcome  of  this  liti- 
gation as  appellants'  counsel  seek  to  make 
it  appear.  From  the  year  1900  to  1906,  both 
inclusive,  the  IlHnols  Central  Railroad  Com- 
pany transported  to  Chicago  237,786,139 
bushels  of  grain.  During  the  same  time  the 
two  elevators  in  question  handled  13,280,000 
bushels  of  grain,  or  about  5  per  cent,  of  the 
total  quantity  transported  by  this  railroad. 
If  the  elevators  in  question  handled  only  5 
per  cent  of  the  grain,  the  other  95  per  cent, 
must  have  passed  through  this  market  with- 
out the  use  of  these  elevators.  If  the  inter- 
est of  the  public  requires  that  this  railroad 
company  shail  maintain  these  two  elevators, 
and  if  it  is  the  duty  of  the  railroad  company. 


as  an  Incident  to  the  transportation  of  grain, 
to  maintain  these  warehouses,  then  it  logical- 
ly follows  that  appellants  should  insist  on 
the  carrier  building  and  maintaining  an  addi- 
tional number  of  elevators  sufficient  in  ca- 
pacity to  take  care  of  the  other  05  per  cent, 
of  the  grain  hauled.  It  Is  not  even  certain 
that  ali  or  any  part  of  the  5  per  cent  of  the 
grain  which  actually  passed  through  these 
elevators  was  hauled  to  market  by  the  Illi- 
nois Central  Railroad  Company.  While  It  Is 
charged  that  these  elevators  are  on  the  Hue 
of  the  Illinois  Central  Railroad,  still  it  does 
not  follow,  and  is  not  so  charged  In  the  In- 
formation, that  the  grain  was  delivered  to 
the  elevators  over  this  particular  road.  It  Is 
a  fact  so  well  known  that  we  think  it  may 
be  Judicially  noticed  that  in  the  regular 
course  of  business  grain  going  to  Chicago 
over  any  line  of  road  may  be  readily  switch- 
ed, by  means  of  the  outer  and  Inner  belt 
lines,  to  any  warehouse  In  any  part  of  the 
city.  It  is  therefore  not  impossible  that  a 
large  part  of  the  5  per  cent  of  grain  handled 
by  these  elevators  may  have  come  to  the  city 
over  any  one  of  the  many  lines  of  railroad 
centering  there.  However  this  may  be,  it  is 
certain,  under  the  facts  averred,  that  95  per 
cent,  of  the  grain  hauled  to  Chicago  by  the 
Illinois  Central  Railroad  in  the  last  seven 
years  has  not  gone  Into  either  of  the  eleva- 
tors In-  question.  A  similar  condition  exists 
In  respect  to  the  elevators  on  the  other  rail- 
roads against  which  Informations  are  pending. 

After  giving  the  questions  involved  in  this  , 
litigation  that  careful  consideration  which 
their  importance  seems  to  demand,  our  con- 
clusion is  that  the  Information  is  entirely 
barren  of  facts  upon  which  a  decree  grant- 
ing the  relief  sought,  or  any  other  relief 
could  be  predicated. 

The  decree  dissolving  the  Injunction  and 
dismissing  the  information  for  want  of  equity 
will  be  affirmed. 

Decree  affirmed. 

CARTER,  J.  (specially  concurring).  I  agree 
with  the  legal  conclusions  reached,  but  not 
with  all  that  Is  said  in  the  foregoing  opinion. 
Some  parts  of  tlie  opinion,  in  effect,  state 
that  the  storing  of  grain  In  pnbUc  ware- 
houses of  class  A  in  the  city  of  Chicago  and 
the  issuing  of  warehouse  receipts  therefor,  as 
provided  under  state  law,  are  of  advantage 
only  to  speculators  and  members  of  the  Board 
of  Trade,  and  not  to  producers  or  consumers 
of  grain.  Public  warehouses  of  class  A  are 
the  only  elevators  in  this  state,  In  cities  having 
not  less  than  100.000  Inhabitants,  for  whose 
supervision  the  warehouse  act  of  April  25, 
1871,  provides.  Kurd's  Rev.  St.  1905,  p.  1591. 
If  In  such  cities  there  were  no  such  public 
warehouses,  then  persons  who  desired  to  store 
grain  In  Chicago  would  be  deprived  of  many 
of  the  safeguards  which  the  law  throws 
about  the  storage  and  Inspection  of  grain. 
Said  warehouse  act  regulating  warebousen 
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and  the  warehousing  and  Inspection  of  grain, 
In  accordance  with  article  13  of  the  Constl- 
tntlon  of  the  state,  provides  for  the  licensing 
of  proprietors  of  warehouses  of  class  A  and 
their  giving  bond  for  the  faithful  perform- 
ance of  their  duties,  prescribes  the  manner 
of  Issuing  warehouse  receipts,  provides  in  de- 
tail for  the  inspection  and  grading  of  grain, 
and  fixes  the  maximum  storage  charges  in 
such  warehouses.  In  a  word.  It  Is  an  at- 
tempt, based  on  experience,  to  provide  the 
best  method  of  regulating  and  controlling  the 
shipping  and  handling  of  grain  in  the  inter- 
est of  both  producer  and  consumer,  and 
therefore  necessarily  in  the  interest  of  the 
public.  The  central  Idea  of  the  war^ouse 
act  is  the  storing  of  grain  In  public  ware- 
honses.  If  ^ere  were  no  public  warehouses, 
then  the  act  would  have  very  Httle  force 
and  effect.  The  warehouse  receipts  Issued 
by  public  warehouses  of  class  A  must,  un- 
der the  law,  represent  actual  grain  stored  in 
those  warehouses,  and  while,  undoubtedly, 
there  may  be  speculation  In  warehouse  re- 
ceipts, as  intimated  in  the  foregoing  opinion, 
it  might  well  be  argued  that  the  evils  of 
grain  speculation  do  not  arise  from  transac- 
tions which  have  to  do  with  grain  In  actual 
existence,  as  represented  by  warehouse  re- 
ceipts, but  grow  out  of  speculative  operations 
as  to  grain  which  the  seller  does  not  own, 
and  of  which  the  purchaser  does  not  expect 
the  delivery,  similar  to  trades  made  In  the  so- 
called  "bucket  shops,"  amounting  practically 
to  a  wager  as  to  the  price  of  grain  at  some 
future  date.  The  chief  practical  difference 
between  such  trades  In  the  bucket  shops  and 
on  the  Board  of  Trade  la  that  In  the  latter 
place,  under  the  rules  of  the  Board,  the  sel- 
ler can  be  compelled  to  deliver  the  actual 
grain  if  the  purchaser  demands  it. 

The  Inference  might  also  be  drawn  from 
the  opinion  that,  because  the  records  in  this 
proceeding  show  that  the  amount  of  grain 
stored  in  public  warehouses  has  In  recent 
years  greatly  decreased,  therefore  the  ad- 
vantages to  the  public  from  public  ware- 
houses of  class  A  in  large  cities  have  practi- 
cally disappeared.  The  history  of  the  conten- 
tion Involved  in  these  proceedings  Is  quite 
fully  set  forth  In  the  information  herein  and 
the  opinions  of  this  court  in  Central  Elevator 
Co.  v.  People,  174  111.  203,  51  N.  B.  254,  43  L. 
B.  A.  658,  and  Hannah  v.  People,  198  111.  77, 
64  N.  E.  776.  The  number  of  bushels  of 
grain  shipped  Into  Chicago  is  shown  to  have 
steadily  Increased  during  the  last  few  years, 
while  the  amount  stored  in  public  ware- 
houses of  class  A,  and  for  which  warehouse 
receipts  have  been  Issued,  has  steadily  de- 
creased; but  It  does  not  follow  that  the  con- 
tinuance of  class  A  warehouses  in  Chicago 
Is  any  the  less  a  public  need.  The  conclusion 
is  almost  Inevitable  from  the  facts  shown  on 
this  record,  considered  with  the  previous  liti- 
gation on  this  subject,  that  this  decrease  In 
grain  represented  by  warehouse  receipts  is 


due  to  the  fact  that  the  owners  or  lessees  of 
these  public  warehou^  are  stilt  availing 
themselves  of  the  undue  advantage  in  com- 
petition which  It  was  the  purpose  of  our 
former  decisions  to  destroy.  Neither  does  it 
follow,  from  this  decrease  in  the  amount  of 
grain  for  which  warehouse  receipts  have 
been  issued,  that  therefore  there  is  no  bene- 
fit to  the  general  public  in  having  public, 
warehouses  in  which  grain  can  be  stored  un- 
der the  regulations  of  the  warehouse  act. 
The  opportunity  for  storing  such  grain,  even 
though  the  amount  actually  stored  is  com- 
paratively smal),  tends  to  increase  the  price 
for  which  grain  can  be  sold.  If  Illinois  were 
without  a  warehouse  act  regulating  public 
warehouses,  and  a  country  dealer  or  producer 
shipped  into  Chicago  a  number  of  cars  of 
grain,  and  found,  when  they  reached  Chicago, 
that  the  price  of  grain  had  materially  de- 
creased In  the  meantime,  he  would  be  com- 
pelled to  sell  his  grain  at  the  then  prevailing 
price,  as  there  would  be  no  practical  way  of 
storing  It  to  wait  for  a  future  advance. 
While  the  grain  can  be  kept  for  a  certain 
length  of  time  In  cars  on  the  tracks,  yet  the 
demurrage  charges  and  the  lack  of  opportuni- 
ty to  Insure  would  cause  too  much  expense 
and  risk  to  allow  that  plan  to  be  generally 
followed.  Under  our  present  public  ware- 
house system,  if  the  shipper  should  find,  aft- 
er his  grain  bad  reached  Chicago,  that  the 
price  bad  suddenly  fallen,  he  could  store  it 
in  the  public  warehouses,  take  warehouse 
receipts  therefor,  and  sell  at  such  later  date 
as  be  desired,  In  the  meantime  feeling  cer- 
tain that  the  grain  as  represented  by  these 
receipts  would  be  kept  at  a  reasonable  rate 
of  storage  and  Insurance  and  subject  to  sale 
at  any  time.  Without  these  public  ware- 
houses, regulated  as  they  are,  all  large  ship- 
ments of  grain  out  of  Chicago  would  neces- 
sarily be  under  the  control  of  the  people  who 
own  elevators.  This  would  lessen  the  num- 
her  of  buyers,  and  thereby,  unless  regulated 
In  a  different  way  than  now  provided  by 
law,  would  certainly  lessen  the  price  of 
grain  paid  the  producer,  and  Increase  the 
profits  of  the  few  corporations  or  individuals 
owning  and  managing  grain  elevators.  Then 
these  elevator  owners  by  the  advantage  of 
their  position  might  be  enabled  to  crush  out, 
as  they  have  heretofore  "nearly  crushed  out, 
competition  in  the  largest  grain  market  In 
the  world."  Central  Elevator  Co.  v.  People, 
174  111.  208,  51  N.  E.  256  (43  L.  R.  A.  658). 
The  fact  that  any  one  shipping  grain  to 
Chicago  can  store  It  in  a  public  warehouse 
prevents  private  elevators  having  a  monop- 
oly in  the  purchase  of  grain,  and  thus  has  a 
very  strong  tendency  to  Increase  the  selling 
price  of  grain. "  It  is  a  well-known  t&ct  that, 
if  one  railroad  reduces  freight  rates,  all  oth- 
er competing  roads  must  meet  such  reduc- 
tion. The  great  argument  In  favor  of  pub- 
lic canals  and  waterways  generally  is  the  ef- 
fect they  have  upon  shipping  and  freight 
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r%tau  Applytng  this  aame  line  of  reasoning 
to  public  warehonaee  In  a  great  grain  center, 
as  to  the  storing  and  grading  of  grain,  It  is 
self-eTldent  that  the  existence  of  such  ware* 
houses,  regulated  by  our  present  warehouse 
act,  must  necessarily  have  a  salutary  effect 
upon  the  price  of  grain  and  the  conduct  of 
the  grain  trade,  with  a  resultant  benefit  to 
.  the  public  at  large.  Notwithstanding  my  be- 
lief that  public  warehouses  of  class  A  are 
beneficial,  both  to  the  producer  and  consumer, 
and.  therefore  on  the  ground  of  public  policy 
some  method  should  be  devised  to  keep  them 
in  operation,  I  am  convinced  that  as  the  I«iw 
now  stands  in  this  state  the  courts  cannot 
compel  the  defendants  to  conduct  these  ware- 
houses as  public  elevators  of  class  A. 


(233  III.  417) 

COMMISSIONERS  OF  UNION  DRAINAGE 

DIST.  NO.  1  V.  SMITH  et  al. 
(Supreme  Court  of  Illinois.  Feb.  20,  1908.    Re- 
hearing Denied  April  16,   igQS.) 

1.  COKSIITUTIONAI,    LAW— "DUB    PBOOBSS    OF 

Law." 

"Due  process  of  law,"  In  Const,  art  2,  8 

2,  providing  that  no  one  shall  be  deprived  of 
property  without  doe  process  of  law,  means  .  a 
proceeding  in  the  due  course  according  to  the 
rules  and  forms  established  for  the  protection  of 
private  rights,  and  does  not  mean  a  proceeding 
pursuant  to  any  law  which  the  Legislature  may 
see  fit  to  pass,  whether  valid  or  invalid,  and  a 
statute  which  compels  a  litigant  to  submit  his 
controversy  to  a  tribunal  of  which  his  adversary 
is  a  meml)er  does  not  afford  due  process  of  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  S,  pp.  2227-2256;  vol.  8,  p. 
7644.] 

2.  Same. 

Kurd's  Rev.  St.  1905,  c.  42,  Si  16,  37,  au- 
thorizing the  court  to  impanel  a  jury  and  to 
assess  benefits  from  the  establishment  of  drains, 
and  empowering  the  court  to  direct  that  the 
assessment  shall  be  made  by  the  commissioners 
of  the  district,  though  valid  so  far  as  they  em- 
power the  court  to  direct  the  commissioners  to 
maice  the  assessment,  are,  so  far  as  they  confer 
on  the  court  the  power  to  direct  one  of  the 
commissioners  of  a  district  to  act  with  the  other 
commissioners  in  assessing  benefits  when  tlie 
lauds  of  the  first  commissioner  are  or  may  be 
subject  to  assessment,  in  conflict  with  Const. 
art.  2,  $  2,  provldint;  that  no  one  shall  be  de- 
prived of  property  without  due  process  of  law. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   10,   Constitutional  Law,  §S  871-875.] 

8.  Drains — Assessment  of  Benefits— Incom- 
petency OF  Dbain  Commissigness— Objeo- 

TIONB— WaIVEB. 

The  objection  that  a  drainage  commissioner, 
directed  by  the  court  to  act  with  the  other  com- 
missioners in  assessing  benefits  from  the  estab- 
lishment of  drains,  is  incompetent  because  he 
owns  lands  subject  to  assessment,  must  be  made 
before  the  judgment  of  confirmation  is  entered, 
or  it  is  waived. 
Farmer,  J.,  dissenting. 

Appeal  from  Kane  County  Court;  D.  B. 
Sherwood,  Judge. 

Proceedings  by  the  commissioners  of  Union 
drainage  district  No.  1  to  Improve  a  drainage 
ditch  in  the  district  and  levy  an  assessment 
therefor.  From  a  Judgment  sustaining  the 
objections  Of  G.  W.  Smith  and  otbei«  to  the 


assessment  of  benefits  made  by  tbe  commis- 
sioners, and  refusing  to  confirm  tlie  assess- 
ment, tbe  oommissioners  appeal.     Affirmed. 

This  is  an  appeal  by  the  commissioners  of 
Union  drainage  district  Na  1,  Kane  and 
Kendall  counties,  from  the  Judgment  of  the 
county  court  of  Kane  county  refusing  con- 
firmation of  an  assessment  made  by  said 
commissioners  against  the  lands  of  appellees 
in  said  district  The  drainage  district  was 
organized  In  1890  under  the  provisions  of  tbe 
so-called  "Levee  Act" 

On  November  7,  1905,  appellauts  filed  tbelr 
petition  in  said  court  settling  out,  In  sub- 
stance, that  tbe  drainage  ditch  theretcrfore 
constructed  in  said  district,  from  its  inter- 
section with  the  Elgin,  Jollet  &  Eastern  Rail- 
way to  its  outlet,  was  never  constructed  large^ 
deep,  or  straight  enough  to  carry  off  the  wa- 
ter of  said  district,  by  reason  whereof  a  large 
portion  of  the  lands  in  said  district  bad  never 
received  adequate  drainage,  and  the  owners 
of  said  lands  had  suffered  much  loss  and  dam- 
age because  of  the  overfiow;  that  in  order 
to  furnish  proper  drainage  for  all  of  the  land 
in  said  district  it  would  be  necessary  to  malte 
tbe  ditch  a  uniform  width  of  14  feet  on  the 
bottom,  from  said  railway  trades  south  and 
west  a  distance  of  8,100  feet,  and  thence,  to 
the  mouth  of  the  drainage  ditch  a  uniform 
width  on  the  bottom  of  20  feet;  that  none 
of  the  lauds  in  said  district  would  be  dam- 
aged by  said  proposed  work ;  that  the  bene- 
fits accruing  to  said  lands  would  maily  times 
exceed  the  cost  of  said  repairs,  improvements, 
and  changes ;  and  that  tbe  cost  of  the  work 
would  be  $8,000.  The  petition  prayed  that 
the  commissioners  be  ordered  to  spread,  levy, 
and  collect  an  assessment  of  $8,000  against 
the  lands  in  said  district,  and  that  they  be 
ordered  to  proceed  to  construct  the  proposed 
drainage  ditch  and  to  make  the  repairs.  Im- 
provements, and  changes  suggested. 

On  May  11,  1906,  upon  a  hearing  on  the 
petition  on  order  was  entered  finding  tbe 
averments  of  the  petition  to  be  true,  and  di- 
recting tbe  said  commissioners  to  spread  an 
assessment  of  $8,000  upon  all  the  lands  in 
said  district  for  the  purpose  of  constructing 
tbe  proposed  ditch  and  of  making  the  re- 
pairs thereto,  and  providing  that  in  case  It 
was  necessary  to  take  additional  land  that 
the  commissioners  obtain  title  to  the  same  by 
eminent  domain  proceedings,  and  that  they 
proceed  forthwith  to  enlarge  and  improve 
said  ditch  in  accordance  with  the  plans  and 
specifications  submitted  to  the  court 

But  two  of  the  commissioners  acted.  They 
filed  the  assessment  roll  on  September  7, 
1906,  and  reported  that  they  had  viewed  the 
proposed  line  of  work  and  tbe  lands  to  be 
benefited  thereby  to  ascertain  tbe  amount  of 
benefits  which  would  accrue  to  each  tract  of 
land  affected;  that  they  had  assessed  each 
tract  of  land  within  the  boundaries  of  said 
district  Its  proportionate  share  of  the  entire 
cost  of  said  proposed  work  and  of  the  bene- 
fits; that  In  making  the  said  assessment  no 
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tract  had  been  aaseased  for  benefits  In  a 
greater  amount  tban  its  proportionate  share 
of  the  estimated  cost  of  the  work  and  expen- 
ses ot  the  proceedings  nor  In  a  greater 
amount  than  It  would  be  benefited  by  the 
proposed  work;  and  that  they  found  that 
none  of  the  lands  so  assessed  would  be  in 
any  wise  damaged  by  said  proposed  improve- 
ment 

To  the  application  of  the  commissioners  for 
the  confirmation  of  the  assessment  roll  nu- 
merous objections  were  filed  by  appellees. 
On  November  1.9,  1006,  the  court  entered  an 
order  confirming  the  assessment  of  $8,000  as 
to  all  tracts  and  parcels  of  land  as  to  which 
no  objections  had  been  filed,  and  on  Novem- 
ber 12,  1907,  a  further  hearing  was  had. 
The  court  determined  that  on  the  questidn  of 
damages  to  the  land  not  taken  objectors  had 
the  right  to  a  trial  by  Jury,  and  It  was  or- 
dered that  the  clerk  of  the  court  issue  a 
special  venire  for  a  Jury  of  12  men,  return- 
able on  the  18th  of  November,  1907.  When 
the  matter  came  on  for  bearing  on  the  last- 
mentioned  date  appellants  challenged  the  ar- 
ray of  Jurors  on  the  ground  that  the  court 
had  no  right  to  Impanel  a  jury  in  the  pro- 
ceeding. The  court  sustained  the  contention 
of  appellants  and  set  aside  the  order  there- 
tofore made  calling  a  Jury,  and  thereupon 
entered  an  order  sustaining  the  objections  of 
appellees  to  the  confirmation  of  the  assess- 
ment roll  In  so  far  as  it  affected  their  lands. 
It  Is  contended  by  appellants  that  the  court 
erred  In  sustaining  the  objections  of  appel- 
lees and  In  refusing  to  confirm  the  assess- 
ment roll. 

A.  H.  Bwitzer  and  Murphy  &  Alschuler,  for 
appellants.  Raymond  &  Newhall  and  Sears 
&  Smith,  for  appellees. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  It  la  Impossible  to  determine  from 
this  record  which  of  the  many  objections 
made  in  the  county  court  were  deemed  by 
that  court  to  be  valid.  Only  two  of  the  com- 
missioners acted  In  spreading  the  assessment. 
One  of  the  commissioners  so  acting  was  Jacob 
Binder.  The  assessment  was  extended  against 
approximately  700  acres  of  land.  Of  this 
land  Mr.  Binder  is  the  owner  of  204.13  acres. 
Madison  Phillips  is  the  owner  of  120  acres. 
The  assessment  has  been  confirmed  as  to  the 
lands  of  these  two  owners.  It  was  objected, 
a^ong  other  things,  that  each  tract  of  land 
owned  by  the  objectors  was  assessed  for  bene- 
fits In  a  greater  amount  than  Its  proportion- 
ate share  of  the  estimated  cost  of  the  work 
and  the  expenses  of  the  proceeding  and  in  a 
greater  amount  than  It  would  be  benefited  by 
the  proposed  work.  It  was  also  objected 
that  Jacob  Binder  was  incompetent  to  spread 
the  assessment  by  reason  of  the  fact  that  he 
owned  a  large  tract  of  land  In  the  district 
which  was  subject  to  assessment  The  rec- 
ord affords  some  foundation  for  the  conten- 
tion made  1^  objectors  that  the  proposed 
work  wlU  very  greatly  benefit  the  lands  of 


Binder  and  Phillips,  but  will  be  of  much  less 
benefit  to. the  l^uids  of  each  of  the  objecton 
than  the  amount  of  the  assessment  extended 
against  such  lands. 

The  objection  which  attacks  Binder's  com- 
petency to  act  as  one  of  the  commissioners 
In  spreading  the  assessment  of  benefits  raises 
a  constitutional  question.  Section  16  of  chap- 
ter 42  of  Hnrd'a  Revised  Statutes  of  1905 
provides  that  In  a  proceeding  such  as  this 
the  court  shall  impanel  a  Jury  of  12  men. 
Tills  jury,  when  impaneled,  has  the  power  to 
assess  the  benefits.  The  same  section  gives 
the  court  authority,  "as  provided  by  section 
37  of  this  act,"  to  direct  that  the  assessment 
of  benefits  shall  be  made  by  the  commission- 
ers of  the  district,  instead  of  by  a  jury,  and 
tinder  the  last-mentioned  section  the  com- 
missioners may  make  the  assessment  of  bene- 
fits if  the  right  of  way  required  "has  been 
released"  by  the  owners  of  the  lands,  or  when 
the  owners  of  the  lands  in  the  district  agree 
that  the  commissioners  may  make  the  assess- 
ment or  "In  case  the  court  so  orders."  We 
have  held  In  several  cases  that  these  provi- 
sions are  constitutional  In  so  far  as  they  em- 
power the  court  to  direct  the'  commissiofierB 
to  make  the  assessment  Hosmer  v.  Hunt 
Drainage  District,  135  III.  51,  26  N.  E.  5S7: 
Brlggs  V.  Union  Drainage  District,  140  III. 
53,  29  N.  B.  721;  Trigger  v.  Drainage  Dis- 
trict, 193  111.  230,  01  N.  E.  1114.  In  none  of 
those  cases,  however,  was  the  question  of 
the  competency  of  a  commissioner  to  act  In 
assessing  benefits  where  his  lands  were  among 
those  subject  to  assessment  presented.  In 
Lacey  Drainage  District  v.  Langelller,  215  IlL 
271,  74  N.  E.  148,  we  held  that  the  landown- 
ers could  object  to  the  competency  of  the  per- 
sons making  the  assessment  upon  the  applica- 
tion for  confirmation. 

The  present  Constitution  of  the  state  (sec- 
tion 2,  art.  2)  provides  that  no  person  shall 
be  deprived  of  property  without  due  process 
of  law.  Like  provisions  were  found  in  the 
Constitution  of  1818  and  that  of  1848.  The 
term  "due  process  of  law"  has  been  often  de- 
fined. It  is  doubtful  whether  any  definition 
affords  a  test  which  will  enable  the  courts  to 
determine,  in  every  Instance,  whether  or  not 
any  particular  statute  Is  In  violation  of  this 
provision  of  the  Constitution.  In  Burdick  v. 
People,  149  111.  600,  36  N.  E.  948.  24  L.  R.  A. 
152,  41  Am.  St  Rep.  329,  Frorer  v.  People, 
141  111.  171,  31  N.  B.  395,  16  L.  B.  A.  492, 
Eden  v.  People,  161  111.  296,  43  N.  E.  1108, 
32  L.  R  A.  659,  52  Am.  St  Rep.  365,  and 
Harding  v.  People,  160  111.  459,  43  N.  B.  624. 
32  L.  R.  A.  445,  52  Am.  St  Rep.  344,  we  said 
that  the  words  "due  process  of  law"  were 
synonymous  with  "law  of  the  land."  Due 
process  of  law,  however,  does  not  mean  a 
proceeding  pursuant  to  any  law  which  the 
Legislature  may  see  fit  to  pass,  whether  valid 
or  invalid,  but  does  mean  "in  the  due  course 
of  legal  proceedings  according  to  those  rules 
and  forms  which  have  been  established  for 
the  protection  of  private  rights."     Burdick 
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T.  People,  supra.  Judge  Cooley,  In  bis  work 
on  Constitutional  Limitatloiis,  at  page  350, 
uses  this  language:  "Ehie  process  of  law  in 
eacb  particular  case  means  such  an  exertion 
of  the  powers  of  government  as  the  settled 
maxims  of  law  permit  and  sanction,  and  un- 
der such  safeguards  for  the  protection  of  in- 
dlrldual  rights  as  those  maxims  prescribe 
for  the  class  of  cases  to  which  the  one  In 
question  belongs." 

In  determining  what  rules  and  forms  have 
been  established  for  the  protection  of  private 
rights  or  what  safeguards  for  the  protection 
of  Individual  rights  the  settled  maxims  of 
the  law  prescribe  In  such  cases  as  this,  we 
recognize  the  primal  necessity  to  be  laws 
providing  impartial  tribunals  for  the  ad- 
judication of  rights.  Section  9  of  article  2  of 
the  Constitution  of  1870  provides  that  In  all 
criminal  cases  the  accused  shall  be  entitled 
to  a  speedy  public  trial  by  an  Impartial  Jury. 
The  laws  of  the  state  have  always  placed 
about  the  Jury  box,  both  In  civil  and  criminal 
cases,  the  greatest  safeguards  that  the  In- 
genuity of  our  lawmakers  could  devise  for  the 
purpose  of  excluding  partial,  prejudiced,  dis- 
honest, and  Interested  Jurors.  Our  laws  pro- 
vide for  changes  of  venue,  by  which  the  liti- 
gant may  avoid  the  necessity  of  trying  his 
case  before  a  Judge  or  chancellor  believed  to 
entertain  a  prejudice  against  him.  Every 
constitutional  provision  that  lias  ever  been 
in  effect  in  this  state  dealing  with  the  method 
by  which  the  property  of  an  Individual  may 
be  forcibly  taken  away  from  him  of  necessity 
contemplated  the  determination  of  the  ques- 
tion of  the  right  to  take  that  property  by  an 
impartial  Judicial  body.  By  section  20  of 
article  2,  supra,  we  are  admonished  that  "a 
frequent  recurrence  to  the  fundamental  prin- 
ciples of  civil  government  is  absolutely  neces- 
sary to  preserve  the  blessings  of  liberty." 

While  it  is  true  that  in  a  proceeding  such 
as  the  one  at  bar  the  property  owner  1b  not 
entitled  to  "a  trial  by  Jury,"  within  the  mean- 
ing of  that  phrase  as  it  is  used  in  the  Con- 
stitution, still  it  is  entirely  clear  that.  In  pro- 
viding for  a  commission  to  determine  the 
amount  of  money  that  shall  be  collected  from 
each  property  owner,  the  law  of  the  land  for- 
bids the  enactment  of  a  statute  that  permits 
the  selection  of  a  commissioner  who  personal- 
ly has  a  property  interest  In  the  result  of 
the  deliberations  of  the  body  of  which  he  is  a 
member.  Self-interest  would  lead  him  to  seek 
a  low  assessment  for  bis  own  land  and  as- 
sessments correspondingly  high  for  the  lands 
of  others.  A  statute  which  compels  the  liti- 
gant to  submit  his  controversy  to  a  tribunal 
of  which  his  adversary  is  a  member  makes 
his  antagonist  his  Judge  and  does  not  afford 
due  process  of  law. 

We  think  the  provisions  of  sections  16  and 
37,  supra,  in  so  far  as  they  appear  to  confer 
upon  the  court  the  power  to  direct  one  of  the 
commissioners  of  a  drainage  district  to  act 
with  the  other  commissioners  in  assessing 
benefits  when  the  lands  of  the  first  mentioned 


commissioner  are  or  may  be  subject  to  as- 
sessment, are  in  violation  of  section  2  of 
article  2,  supra.  In  this  view  of  the  matter. 
Binder  was  not  competent  to  act  as  a  com- 
missioner In  spreading  the  assessment.  The 
objection  which  we  have  sustained  Is  one 
which  must  be  made  before  the  Judgment  of 
confirmation  is  entered.  If  not  so  made,  it 
Is  deemed  waived,  and  will  never  thereafter 
be  of  any  avail.  If  the  assessment  has  been 
spread  by  commissioners  who  own  land  in  the 
district,  and  has  been  confirmed  without  any 
objection  being  filed  which  raises  the  ques- 
tion of  their  competency,  the  Judgment  of 
confirmation  is  valid  and  binding,  precisely 
as  it  would  have  been  bad  the  commissioners 
owned  no  land  within  the  district.  We  have 
held  that  in  a  proceeding  under  the  act  con- 
cerning local  improvements  it  is  error  to  ap- 
point a  person  to  spread  the  assessment  who 
has  a  pecuniary  Interest  in  the  manner  in 
which  the  assessment  is  made.  Murr  v.  City 
of  Napervllle,  210  111.  371,  71  N.  B.  380,  and 
cases  there  cited. 

It  is  unnecessary  to  consider  other  qnes- 
tlons  arising  upon  the  record. 

The  Judgment  of  the  county  court  will  be 
afSrmed. 

Judgment   afl9rmed. 

FARMER,  J.  (dissenting.  I  am  unable  to 
concur  In  the  view  that  the  provisions  of  the 
statute  conferring  authority  upon  drainage 
commissioners,  who  are  owners  of  land  in 
the  district  subject  to  assessment,  to  act  in 
making  the  assessment  of  benefits,  are  in 
conflict  with  the  Constitution  and  therefore 
invalid.  In  Scott  v.  People,  120  111.  129,  11 
N.  E.  408,  the  right  of  the  commissioners  to 
pass  upon  the  question  of  the  enlargement 
of  the'  drainage  district  was  attacked  by 
property  owners  on  the  ground  that  it  would 
be  submitting  the  question  to  be  determined 
to  an  interested  tribunal.  The  court  held 
this  contention  unsound,  and  said  in  many 
instances  such  a  situation  was  unavoidable. 
Property  owners  1^  municipalities  sitting  as 
Jurors  in  suits  against  the  municipality,  and 
county  and  township  officers  making  up  and 
auditing  their  own  accounts  for  services  to 
the  public,  were  cited  as  instances  where  an 
interested  person  may  properly  pass  upon 
questions  in  which  be  is  to  some  extent  In- 
terested. I  am  not  aware  oi  the  right  of  a 
property  owner  to  hold  and  discharge  the  du- 
ties of  the  office  of  assessor  ever  having  been 
questioned  on  the  ground  that  being  a  prop- 
erty owner  disqualified  him. 

In  People  v.  Cooper,  139  111.  461,  29  N.  E. 
872,  the  action  of  the  commissioners  annex- 
ing territory  to  an  already  organized  dis- 
trict was  attacked.  One  of  the  grounds  up- 
on which  the  action  of  the  commissioners 
was  claimed  to  be  Invalid  was  that  they  were 
Interested  and  therefore  disqualified  to  act. 
They  were  residents  and  landowners  in  the 
district  The  court  said  (page  496  of  139  II!.. 
page  882  of  29  N.  E.V.    "It  is  not  the  rule. 
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however,  eo  far  as  we  are  aware,  that  to- 
terest  as  a  landowner  or  taxpayer  in  a 
municipal  or  quasi  municipal  corporation 
disqualifies  a  person  for  holding  office  In 
such  municipality  or  for  performing  any  duty 
Incident  to  such  office,  although  his  own  per- 
sonal or  pecuniary  Interest  may  to  some  ex- 
tent be  affected  by  his  action.  And  this  must 
be  esi>eclally  true  in  case  of  drainage  dis- 
tricts, which  are  organized  for  the  promotion 
of  the  private  Interests  of  the  landowners 
within  such  districts." 

Briggs  V.  Drainage  District,  140  111.  53,  29 
N.  E.  721,  was  an  appeal  from  a  Judgment 
confirming  an  assessment  made  by  the  com- 
missioners, for  extending,  continuing,  deep- 
ening, straightening,  and  widening  ditches 
and  for  additional  work  In  a  district  pre- 
viously organized.  It  was  contended  the 
commissioners  had  no  power  to  make  the 
assessment ;  that  it  could  only  be  made  by  a 
Jury.  This  court  held  that  a  cwnplete  an- 
swer to  that  position  was  that  the  statute 
authorized  the  commissioners  to  make  the 
assessment,  and  said  (page  56  of  140  lU.,  page 
722  of  29  N.  B.):  "Here  the  court  ordered 
the  assessment  to  be  made  by  the  commis- 
sioners of  the  district,  and  so  far  as  appears 
the  assessment  was  made  in  strict  conform- 
ity to  the  statute,  and  unless  the  statute  Is  in 
conflict  with  some  provision  of  the  Constitu- 
tion It  must  be  sustained.  No  provision  of 
the  Constitution  has  been  pointed  out  in  the 
argument  which  prohibits  the  Legislature 
from  enacting  a  law  authorizing  an  assess- 
ment of  this  character  to  be  made  by  commis- 
sioners, and  we  are  aware  of  no  such  provi- 
sion." 

Trigger  v.  Drainage  District,  193  111.  230, 
61  N.  E.  1114,  was  an  appeal  by  a  landowner 
from  the  Judgment  of  the  county  court  con- 
firming the  assessment  made  by  the  commis- 
sioners. One  of  the  grounds  urged  for  re- 
versal by  the  appellant  was  that  the  com- 
missioners who  made  the  assessment  heard 
and  determined  the  objections  thereto,  and 
that  she  wag  therefore  deprived  of  her  con- 
stitutional right  to  a  trial  by  Jury.  This 
court  said  (page  233  of  193  111.,  page  1115 
of  61  N.  E.):  "We  have  held  that  the  drain- 
age law,  under  which  the  proceeding  was 
had,  especially  authorizes  the  assessment  of 
benefits  to  be  made  by  the  drainage  commis- 
sioners when  the  county  court  so  orders  or 
directs,  and  that  that  statute  is  not  in  con- 
flict with  the  Constitution  guaranteeing  the 
right  to  Jury  trials."  After  quoting  the  para- 
graph above  set  out  from  the  Briggs  Case,  the 
opinion  proceeds:  "It  is  clear,  from  the  sev- 
eral sections  of  the  act  under  which  this 
proceeding  was  had,  that  the  county  court 
may.  In  the  first  Instance,  order  the  assess- 
ment of  benefits  to  be  made  either  by  a  Jury 
or  by  the  commissioners,  and  that  which- 


ever l)ody'  Is  ordered  to  make  the  assess- 
ment must,  hear  and  determine  objections 
filed  to  such  assessment.  McCaleb  v.  Coon 
Run  Drainage  District,  190  111.  649,  00  N.  B. 
898.  The  county  court  had  no  power  to  grant 
the  motion  of  counsel  for  the  objector  to 
Impanel  a  special  Jury  to  hear  the  issues  form- 
ed on  the  objections.  If  evils  or  hardships  re- 
sult from  the  statute,  the' remedy  is  In  the 
Legislature,  and  not  with  the  courts." 

I  am  not  unmindful  that  some  of  the  cases 
referred  to  arose  under  the  farm  drainage 
act,  and  that  In  none  of  them,  except  People 
V.  Cooper,  does  it  appear  from  the  opinion 
that  the  commisslouers  were  landowners  in 
the  district;  but  if  the  principles  and  rules 
of  law  announced  in  those  cases  are  correct, 
then  it  appears  to  me  the  conclusion  reached 
by  the  court  In  this  case  is  erroneous.  It  is 
true  that  allowing  commissioners  to  sit  in 
review  upon  an  assessment  made  by  them, 
when  it  Is  objected  to  by  a  property  owner, 
may  not  be  a  wise  provision,  but  this  ob- 
jection will  not  be  remedied  by  depriving 
commissioners  who  are  landowners  in  the  dis- 
trict of  the  power  to  make  the  assessment. 
This  evil,  if  It  be  an  evil,  will  exist  In  as 
great  a  degree  if  the  assessment  is  made  by 
a  Jury  or  by  commissioners  who  own  no  land 
In  the  district,  for  the  body  that  makes  the 
assessment  must  hear  and  determine  the  ob- 
jections to  it.  In  my  opinion  the  evils  re- 
sulting from  commissioners  owning  lands  in 
the  district  having  power  to  make  the  assess- 
ment are  so  small,  and  the  benefits  from  it 
BO  great,  that  the  statute  giving  them  power 
to  act  in  that  respect  should  not  be  declared 
Invalid  onless  clearly  in  conflict  with  the 
Constitution.  In  the  Briggs  Case  this  court 
said  It  knew  of  no  constitutional  provision 
that  was  violated  by  an  act  authorizing  the 
commissioners  to  make  the  assessment  While 
it  does  not  appear  from  the  opinion  in  that 
case  whether  the  commissioners  owned  land 
in  the  district,  no  distinction  is  made  on 
that  account,  and  no  intimation  is  found  in 
the  opinion  that  the  broad  assertion  that 
such  a  statute  violated  no  constitutional  pro- 
vision was  Intended  to  be  limited  or  restricted 
to  a  certain  class  of  commissioners.  It  ap- 
pears to  me  the  rules  applicable  to  the  de- 
termination of  the  constitutionality  of  -stat- 
utes, and  the  cases  referred  to,  furnish  suf- 
ficient authority  to  Justify  sustaining  the 
statute  conferring  power  on  the  commis- 
sioners who  may  also  be  landowners  in  the 
district  to  make  the  assessment  of  benefits. 
Holding  a  statute  authorizing  this  to  be  done 
is  in  violation  of  the  Constitution,  and  there- 
fore Invalid,  is  to  seriously  Impair  one  of 
the  most  valuable  provisions  of  the  act,  and 
this  should  not  be  done  unless  required  by 
precedent  or  the  rules  of  construction,  and 
I  think  neither  requires  it  in  this  case. 
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STANTON  T.  BOARD  OP  SUP'RS  OP 
ESSEX  COUNTY.    ' 

(Court  of  Appeals  of  New  York.     March  31, 
190a) 

1.  constitutionai,  law— likqisi^tivb  foweb 
— Delegation  of  Poweb. 

Const,  art  3,  i  1,  providing  that  the  legisla- 
tive power  shall  be  vested  in  the  Senate  and  As- 
sembly, prohibits  the  Legislature  from  convert- 
ing the  government  into  a  pure  democracy  by 
the  delegation  of  strictly  legislative  power,  but 
does  not  prohibit  the  Legislature  from  exercis- 
ing powers  not  strictly  legislative. 

2.  Statutes  —  Gsnebai,  Law  aud   Sfkoiai. 
Laws. 

General  laws  may  be,  and  in  certain  cases 
must  be,  enacted  which  pertain  to  certain  locali- 
ties only,  and  this  is  specially  true  with  refer- 
ence to  county  seats,  since  Const,  art  3,  i  18, 
prohibits  the  Legislature  from  passing  local  laws 
locating  or  changing  county  seats. 

3.  CONSTITUTIONAI.     LaW    —  DELKOATIOR     OT 

Legislative  Power— Administbativb  Acts 

— Chanob  of  Countt  Seats. 

County  Law,  Laws  1892,  p.  17S3,  e.  686, 
a  31-3.3,  conferring  authority  on  the  county 
board  of  supervisors  to  change  the  location  of 
the  county  seat  on  petition  therefor,  and  provid- 
ing that  such  change  must  be  ratified  by  the  elec- 
tors of  the  county,  is  not  invalid  as  a  delegation 
of  legislative  power  to  the  people  in  violation  of 
Const,  art.  3,  8  1,  resting  the  legislative  power 
in  the  Senate  and  Assembly,  and  is  valid  as  an 
administrative  act  as  distinguished  from  a  strict- 
ly and  exclusively  legislative  act 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  Merritt  C.  Stanton  against  the 
board  of  supervisors  of  tbe  county  of  Elssex. 
From  a  judgment  of  the  Appellate  Division 
(112  App.  Div.  877,  98  N.  T.  Supp.  1059)  af- 
firming a  Judgment  of  dismissal  entered  at 
Special  Term  (48  Misc.  Rep.  415, 96  N.  Y.  Supp. 
810),  plaintiff  appeals.    Affirmed. 

Francis  A.  Smith  and  Richard  L.  Hand,  for 
appellant    Edward  T.  Stokes,  for  respondent 

HAI6HT,  J.  The  plaintiff,  as  a  taxpayer 
of  the  county  of  Essex,  brings  this  action  to 
restrain  the  board  of  supervisors  from  carry- 
ing into  effect  a  resolution  passed  by  the 
board  removing  the  county  seat  from  Eliza- 
bethtown  to  Westport  Various  questions  are 
raised  with  reference  to  the  regularity  of  the 
proceedings  under  which  the  removal  of  the 
county  seat  was  authorized  which  we  thlnls 
were  properly  disposed  of  by  the  trial  court, 
and  further  discussion  of  them  we  deem  lu- 
necessary.  There  remains,  however,  one 
question  of  public  importance  which  requires 
consideration,  and  that  is  the  contention  that 
the  provision  of  the  county  law  with  refer- 
ence to  the  removal  of  county  seats  is  uncon- 
stitutional. 

The  provisions  of  the  county  law,  so  far  as 
now  material,  are  as  follows:  "The  board  of 
supervisors  may,  except  in  the  county  of 
Kings,  by  a  majority  vote  of  all  the  members 
elected  thereto,  fix  or  change  the  site  of  any 
county  building,  and  the  location  of  any  coun* 
ty  office ;  but  the  site  or  location  of  no  coun- 
ty building  or  office  shall  be  chaujed.when 


the  change  shall  exceed  one  mile,  and  shall 
be  b^ond  the  boundaries  of  the  incorporated 
Tillage  or  city,  where  already  situated,  ex- 
cept upon  a  petition  of  at  least  twenty-flve 
freeholders  of  the  connty,  describing  the 
buildings  or  office,  the  site  or  location  of 
which  is  proposed  to  be  changed,  and  the 
place  at  or  near  which  It  Is  proposed  to  lo- 
cate such  new  buildings  or  office ;  which  peti- 
tion shall  be  published  once  in  each  week  for 
six  weeks  Immediately  preceding  an  annual 
or  special  meeting  of  such  board.  •  *  • 
On  the  presentation  of  such  petition  and  no- 
tice, with  due  proof  of  their  publication.  If  a 
majority  of  all  the  members  elected  to  such 
board  vote  In  favor  of  a  resolution  for  the  re- 
moval of  the  site  of  the  buildings  described 
In  such  petition,  to  the  site  also  therein  de- 
scribed, •  •  •  said  board  shall  thereup- 
on direct  that  such  resolution,  together  with 
the  notice  that  the  question  of  such  removal 
will  be  BObmltted  to  the  electors  of  the  conn- 
ty  at  the  ensuing  general  election,  be  publish- 
ed In  at  least  two  newspapers  published  in 
the  county  to  be  designated  by  the  board, 
once  in  each  week  for  six  consecutive  weeks 
Immediately  preceding  such  general  election. 
•  •  •  The  question  of  the  removal  of  th« 
site  of  such  buildings  or  the  change  of  the  lo- 
cation of  any  such  office,  shall  thereupon  be 
voted  on  by  the  electors  of  the  county  at  such 
general  election  by  ballot  If  a  majority  of 
the  ballots  cast  shall  be  In  favor  of  such  re- 
moval, the  proceedings  of  such  board  of  su- 
pervisors shall  be  deemed  ratified  by  the  elec- 
tors, and  the  change  of  the  site  of  such  build- 
ings, or  the  removal  of  such  offices,  shall  be 
made  accordingly,"  Connty  Law,  Laws  1892,  p. 
1753,  c  686,  §§  31-33.  The  contention  is  that 
these  provisions  are  violative  of  the  Consti- 
tution, for  the  reason  that  by  requiring  a 
vote  of  the  people  to  determine  whether  the 
action  of  the  supervisors  in  authorizing  the 
removal  of  the  county  buildings  shall  be  rati- 
fied Is  a  delegation  of  the  legislative  power  to 
the  people. 

Article  3,  8  1,  Const,  provides  that  "the 
legislative  power  of  this  state  shall  be  vested 
in  a  senate  and  assembly."  The  government, 
as  organized  under  the  Constitution,  was  de- 
signed to  be  that  of  a  representative  republic. 
Under  the  clause  of  the  Constitution  referred 
to  the  Legislature  Is  prohibited  from  convert- 
ing It  into  a  pure  democracy,  under  which  the 
people  frame  and  enact  their  own  laws.  The 
organization  of  the  lawmaking  power  Is  one 
of  the  principal  purposes  of  a  constitutional 
charter,  and  this  is  effected  by  means  of  a 
system  of  representation  by  whi<A  the  people 
at  stated  periods  delegate  to  citizens  chosen 
by  them  the  power  of  enacting  laws  by  which 
all  are  to  be  governed.  The  senators  and  as- 
semblymen are  selected  by  the  electors  of  their 
respective  districts  to  represent  them  In  the 
Legislature  of  the  state,  and  to  enact  such 
laws  as  shall  be  requisite  and  advisable.  The 
people^  who  have  intrusted  them  with  leglala- 
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tire  power  have  the  rl^t  to  detnand  the  exer- 
cise ot  their  knowledge,  Judgment,  and  discre- 
tion In  the  framing  and  In  the  enactment  of 
laws,  and.  In  so  far  aa  their  duties  are  strictly 
leglslatlye,  have  prohibited  them  from  delegat- 
ing that  power  to  others.  It  was  consequently 
held  in  Barto  v.  Hlmrod,  8  N.  Y.  483,  59  Am. 
Dec.  506,  that  an  act  establishing  free  schools 
throughout  the  state  was  unconstitutional 
and  void,  for  the  reason  that  the  fact  of  Its 
becoming  a  law  was  made  to  depend  upon  the 
result  of  a  popular  vote.  See,  also,  People  v. 
Stout,  23  Barb.  380;  Tborne  v.  Cramer,  15 
Barb.  112;  Bradley  v.  Baxter,  15  Barb.  122. 
It  win  be  observed,  however,  that,  while  the 
provision  of  the  Constitution  In  question  vests 
In  the  Senate  and  Assembly  legislative  power, 
it  does  not  prohibit  the  Legislature  from  ex- 
ercising powers  or  of  enacting  laws  which  are 
not  strictly  legislative.  As  was  said  by  Chief 
Justice  Marshall  In  Wayman  v.  Southard,  10 
Wheat.  (U.  S.)  1,  42,  6  L.  Ed.  253:  "It  will 
not  be  contended  that  Congress  can  delegate 
to  the  courts  or  to  any  other  tribunal  powers 
which  are  strictly  and  exclusively  legislative ; 
but  Congress  may  certainly  delegate  to  others 
powers  which  the  Legislature  may  rightfully 
exercise  itself.  •  •  •  The  courts,  for  ex- 
ample, may  make  rules  directing  the  return 
of  writs  and  process,  the  filing  of  declarations 
and  other  pleadings,  and  other  things  of  the 
same  description.  It  wlU  not  be  contendfd 
that  these  things  might  not  be  done  by  the 
Legislature  without  the  intervention  of  the 
courts,  yet  it  is  not  alleged  that  the  power 
may  not  be  conferred  on  the  Judicial  depart- 
ment." 

It  is  not  our  purpose,  nor  shall  we  here 
attempt,  to  define  the  powers  of  the  Legis- 
lature, or  to  determine  which  powers  are 
strictly  legislative  and  which  are  not,  fur- 
ther than  the  necessities  of  this  case  re- 
quire. We  have  only  to  refer  to  the  history 
of  legislation  which  has  been  sanctioned  by 
the  courts  to  estalilish  the  fact  that  its 
powers  have  been  extended  over  a  wide 
field  covering  all  the  departments  of  gov- 
ernment, the  administrative  or  executive 
branch,  as  well  as  that  of  the  Judicial.  Not 
only  has  the  Legislature  largely  done  away 
with  the  rules  of  the  courts  prescribing 
practice,  by  the  adoption  of  a  Code  of  pro- 
cedure, but  it  has  assumed  to  direct  the  or- 
der In  which  cases  pending  in  courts  shall 
be  determined,  by  providing  from  time  to 
time,  that  a  certain  class  of  cases  shall  be 
preferred.  We  thus  have  the  Legislature 
exercising  functions  which  had  theretofore 
been  considered  Judicial  and  which  devolv- 
ed npon  the  courts  the  duty  of  determining' 
ttie  order  in  wbi^  they  would  hear  the 
cases  pending  before  them;  so,  also,  has  the 
I^eglslature  time  and  again,  with  the  sanc- 
tion of  the  courts,  exercised  administrative 
or  executive  functions.  It  has  not  only  pass- 
ed laws  regulating  the  police  powers  of  the 
State,  but  It  has  prescribed  the  duties  which 


control  the  policemen  in  their  action.  It  has 
not  only  regulated  the  sale  of  strong  and 
BpirltuouB  liquors  under  the  general  police 
powers  of  the  state,  but  it  has  provided 
that  localities  may,  by  popular  vote,  deter- 
mine for  themselves  whether  or  not  any  li- 
cense shall  be  granted  in  their  respective 
localities.  Not  only  has  It  authorized  the 
laying  out  of  highways,  but  It  has  itself 
laid  out  roads  and  siiecifled  their  metes  and 
bounds.  It  may  not  only  give  to  boards  of 
supervisors  the  power  of  legislation  within 
certain  limits,  but  It  may  create  municipal 
corporations  and  confer  upon  them  the  right 
of  local  government  and  the  power  to  make 
by-laws  and  ordinances  not  Inconsistent  with 
the  laws  of  the  state.  It  may  determine  that 
gates  shall  be  established  upon  streets  wher- 
ever necessary  at  the  place  of  railroad 
crossings  at  grade.  It  may  fix  the  site  of  a 
courthouse,  appoint  a  commission  to  con- 
struct it,  and  issue  the  bonds  of  the  county 
for  the  payment  of  the  expenses.  Village  of 
Gloversvllle  v.  Howell,  70  N.  X.  287;  People 
V.  L.  I.  R.  R.  Co.,  134  N.  Y.  506,  31  N.  E. 
873;  People  ex  rel.  Board  of  Commissioners, 
etc.,  T.  Board  of  Supervisors  of  Oneida  Coun- 
ty, 170  N.  Y.  105,  62  N.  B.  1092 ;  6  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  1021;  and  see 
authorities  there  cited. 

In  Bank  of  Rome  v.  Village  of  Rome,  18 
N.  Y.  88,  it  was  held  that  the  Constitution 
does  not,  to  terms,  or  by  necessary  intend- 
ment, restrain  the  Legislature  from  confer- 
ring upon  the  municipal  authorities  the  pow- 
er to  subscribe  to  stock  of  a  railroad  corpo- 
ration and  to  raise  the  necessary  funds  by 
taxation ;  that  an  act,  which  by  its  terms, 
is  to  take  effect  immediately,  but  which  con- 
fers upon  the  authorities  of  the  municipality 
certain  powers  not  to  be  exercised  until  such 
act  has  been  approved  by  vote  of  the  inhabl-; 
tants.  Is  constitutional,  and  is  not  a  delega- 
tion of  legislative  power  within  the  case  of 
Barto  v.  Hlmrod,  supra.  In  Bank  of  Chenan- 
go V.  Brown,  26  N.  Y.  467,  it  was  held  that 
chapter  426,  p.  553,  i  92,  Laws  1847,  authoriz- 
ing the  electors  of  an  incorporated  vlUege  to 
determine  what  sections  of  the  general  act 
for  the  Incorporation  of  villages  shall  ap- 
ply to  their  village  is  valid  and  constitu- 
tional and  Is  not  a  delegation  of  legislative 
power  but  a  tender  to  those  municipalities  of 
such  specific  amendments  to  their  respective 
charters  as  they  elect  to  accept.  And  in  the 
case  of  Clarke  v.  City  of  Rochester,  28  N.  Y. 
605,  it  was  held  that  an  act  authorizing  the 
<dty  to  subseril)e  for  and  l)ecome  the  pur- 
chaser of  the  stock  of  the  Rochester  & 
Genesee  Valley  Railroad  Company  to  an 
amount  specified  was  constitutional  and  valid, 
notwithstanding  the  provision  that  the  act 
should  not  take  effect  until  it  bad  been 
submitted  to  the  electors  for  the  purpose  of 
determining  whether  or  not  it  was  expe- 
dient for  the  city  to.  borrow  money  for  the 
purpose  specified.     Denio,  O.  J,,  In  deliver- 
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Ing  the  (Vtlnlon  of  the  court,  says:  *mie  Leg- 
islature cannot  commit  the  poww  of  enact- 
ing laws  to  any  other  body  than  Itself,  not 
even  to  all  the  electors  of  the  state;  and  that 
this  principle  cannot  be  evaded  by  a  statute 
which  shall  prescribe  the  details  of  a  partlo- 
uiar  legislative  act,  and  tliea  provides  that 
the  question  whether  it  shall  be  established 
as  law,  shall  be  determined  by  a  vote  of  the 
electors.  »  •  •  That  purpose  Is  express- 
ed In  the  Constitution  of'  this  state  by  the 
declaration  that  the  legislative  power  shall  be 
vested  in  the  Senate  and  Assembly.  But 
all  general  reasoning  is  rendered  unnecessary 
by  the  explicit  determination  In  the  case  of 
Barto  V.  Uimrod.  But,  while  general  stat- 
utes must  be  enacted  by  the  Legislature,  it 
Is  plain  the  power  to  make  local  regulations, 
having  the  force  of  law,  in  limited  localities, 
may  be  committed  to  the  other  bodies  rep- 
resenting the  people  in  their  local  divisions, 
or  to  the  people  of  those  districts  themseivea 
Our  whole  system  of  local  government  in 
cities,  villages,  counties,  and  towns  depends 
upon  that  distinction.  The  practice  has  ex- 
isted from  the  foundation  of  the  state,  and 
has  always  been  considered  a  prominent 
feature  in  the  American  system  of  govern- 
ment. It  Is  recognized  in  the  Constitution 
itself.  In  the  section  which  prescribes  to  the 
Legislature  the  duty  to  provide  for  the  or^ 
ganlzation  of  cities  and  incorporated  vil- 
lages, etc.,  restricting  their  power  of  taxa- 
tion  and   borrowing." 

We  thus  have  distinctly  presented  the  dif- 
ference between  enactments  pertaining  to 
the  whole  state  and  those  pertaining  to  lo- 
calities, and  such  distinction  Is  not  left  to 
those  which  are  local  or  general  laws;  for 
general  laws  may  be  and  in  certain  cases 
must  be  enacted,  which  pertain  to  localities 
only.  And  especially  is  this  true  with  refer- 
ence to  county  seats;  for  the  Legislature  is 
prohibited  from  passing  any  private  or  local 
bill  locating  or  changing  county  seats.  Const, 
art  8,  {  IS.  While  it  may  not  be  necessary, 
the  Legislature  has  generally  recognized  the 
right  of  the  electors  of  a  county  to  select  and 
locate  their  own  county  buildings.  They,  of 
all  persons,  can  best  determine  the  place 
that  would  be  most  accessible  and  conven- 
ient for  the  transaction  of  the  business  of 
the  county.  There  is,  therefore,  a  manifest 
propriety  in  malting  a  change  dependent  up- 
on an  a£Brmatlve  vote  of  a  majority  of  the 
electors.  While  we  are  of  the  opinion  that 
the  power  to  submit  to  the  electors  the  lo- 
cation of  the  county  seat  is  sanctioned  under 
the  authorities  to  which  attention  has  been 
called,  we  are  also  of  the  opinion  that  the 
■electing  of  a  site  for  the  removal  of  the 
county  buildings  is  an  administrative  act, 
and  is  not  strictly  and  exclusively  a  legisla- 
tive power.  This  was  distinctly  held  in  the 
case  of  Rice  v.  Shay,  43  Mich.  880,  6  N.  W. 
435,  in  which  Graves,  J.,  in  delivering  the 
opinion  of  the  court,  while  conceding  that  the 


power  to  locate  the  county  seat  might  be  ez> 
erdsed  by  the  Legislature,  says:  "Its  duty  in 
this  regard  Is  administrative  rather  than 
strictly  legislative.  It  is  not  bound  to  proceed 
in  a  body  to  make  a  personal  view,  or  requir- 
ed to  send  a  committee  of  its  own  members  to 
see  and  report  It  may,  as  was  done  in  tliis 
case,  prescribe  the  site  approximately  and 
then  leave  it  to  commissioners  of  its  own  se- 
lection to  fix  the  exact  spot"  The  legisla- 
tive powers,  with  reference  to  admlnistra- 
tive  matters,  have  recently  been  the  subject 
of  consideration  in  this  court  In  Matter  of 
Trustees  of  Village  of  Saratoga  Springs  v. 
Saratoga  Gas,  H.  L.  &  P.  Co.,  191  N.  Y.  123, 
S3  N.  B.  693,  in  which  it  was  held  that  the 
Legislature  may  appoint  a  commission  to 
ascertain  and  determine,  within  reasonable 
bounds,  the  price  that  shall  l>e  charged  for 
gas  in  various  localities. 

The  line  of  demarcation  between  legisla-' 
tive  and  administrative  functions  may  not 
always  be  easily  discerned,  but  in  this  case 
it  appears  to  us  that  the  deciding  upon,  or 
the  fixing  of,  the  site  of  county  buildings,  im 
in  its  nature  administrative,  and  is  not  strict- 
ly and  exclusively  a  legislative  power  within 
the  meaning  of  article  3,  I  1,  Const 

The  Judgment  should  therefore  be  affirmed, 
with  costs. 

•CULLEN,  0.  J.,  and  VANN,  WERNER, 
WILLARD  BARTLETT,  HISOOCK,  and 
CHASE,  JJ.,  concur. 

Judgment  affirmed. 


(191  N.  T.  461.) 
WINTER   V.    WINTER. 


(Court  et  Appeals  of  New  York. 
1908.) 


March  81. 


1.  RnSBAKD  AND   Wife— <!0IITBACTB  AT  COH- 

HON  Law. 

Any  contract  between  husband  and  wife,  at 
leant  without  the  interverition  of  a  trustee,  as 
well  as  every  contract  between  the  wife  and  any 
third  person,  was  void  at  common  law. 

[Bid.  Note.— For  cases  in  point  see  Ont  Dig. 
vol.  28,  Husband  and  Wife,  SS  218-222.1 

2.  Same— AOREEKGRT  to  Sbparatb. 

An  agreement  between  husband  and  wife  for 
an  allowance  from  the  husband  to  the  wife  for 
her  separate  support,  made  while  they  are  still 
livinK  together,  is  void  as  against  public  policy, 
where  it  is  an  essential  part  thereof  that  they 
shall  thereafter  separate. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  {  1046.] 

8.  Saub— Agreement  fob  Sepabatk  Soppobt 
OP  WiFB— VALinrrT. 

Prior  to  the  legislation  which  gave  married 
women  general  power  to  contract,  a  valid  agree- 
ment might  be  made  through  the  medium  of  a 
trustee,  between  a  husband  and  wife,  who  had 
actually  separated,  for  an  allowance  to  the  wife 
for  her  supoort ;  and  since  the  passage  of  Do- 
mestic Relations  Law,  LtcKs  1896,  p.  216,  e.  272, 
permitting  a  wife  to  contract  as  a  feme  sole 
even  with  her  husband,  except  that  tbey  cannot 
alter  their  marriage,  or  release  the  husband 
from  his  liability  to  support  the  wife,  they  ma/ 
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make  such  a  contract  witboat  tbe  intervention 
of  a  trastee. 

[Ed.  Note. — For  cases  in  point,  nee  Cent.  Dig. 
vol.  26,  Husband  and  Wife.  S8  1046,  1050.] 

4.  Same. 

Sudi  a  contract  would  not  "relieve  the 
husband  from  bis  liability  to  support  his  wife," 
in  violation  of  Domestic  Relations  Law,  Laws 
1896.  p.  220,  e.  272,  |  21,  especially  in  view  of 
the  fact  that  if  the  provision  for  the  wife's  sup- 
port should  prove  inadequate,  and  it  should  ap- 
pear that  she  had  accepted  it  unadvisedly,  a 
court  of  equity  could  set  the  contract  aside  upon 
restitution  to  the  husband  of  so  much  of  the 
consideration  as  the  wife  had  not  already  ex- 
pended for  her  own  support. 

9.  Sams  — AcnoN  on  Aqkgement  fob  Sefa- 
BATE  SiTPPOBiv- Right  op  Wife  to  Sue  at 
Law. 

In  view  of  Domestic  Relations  Law,  Laws 
l«)e,  p.  220,  c.  272,  i  21,  providing  that  a  mar- 
ried woman  can  contract  directly  with  her  hus- 
band, and  is  "liable  on  such  contracts  as  if  she 
were  nnmarried,"  and  Code  Civ.  Proc.  |  450, 
providing  that  she  "appears,  prosecutes,  or  de- 
fends alone,  or  joined  with  other  parties,  as  if 
she  were  sole,"  a  wife  may  sue  her  husband  in 
a  law  court  on  his  contract  with  her  to  provide 
for  her  separate  support. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent.  Dif^ 
ToL  20,  Husband  and  Wife,  {  1061.1 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tision,  First  Department. 

Action  by  Louise  Winter  against  Charles 
Winter.  From  a  judgment  of  the  Appellate 
Division  (115  App.  Div.  809,  101  N.  Y.  Supp. 
1140)  reversing  a  judgment  of  the  Appellate 
Term,  which  affirmed  a  judgment  of  dismissal 
of  the  City  Court  of  New  York,  defendant  ap- 
peals by  permisaion.  Affirmed,  and  judgment 
absolute  rendered  on  the  stlpnlatlon. 

Tbe  parties  to  this  action  are  husband  and 
wife,  but  they  bad  lived  separate  and  apart 
from  eacb  other  for  six  years,  when  they  en- 
tered into  an  agreement  under  their  bands 
and  seals,  of  which  the  following  is  a  copy: 
"Agreement  made  and  entered  Into  this  12tb 
day  of  December,  1903,  between  Charles  Win- 
ter, party  of  tbe  first  part,  and  Louise  Win- 
ter, party  of  the  second  part,  both  of  the 
county  and  state  of  New  York.  Whereas, 
tbe  party  of  the  second  part  now  is  and  has 
been  for  several  years  past  living  apart  and 
separate  from  tbe  party  of  tbe  first  part,  who 
is  her  husband;  and,  whereas,  differences 
have  arisen  between  tbe  parties,  by  which 
they  hereby  agree  to  and  do  mutually  sep- 
arate and  live  apart,  and  In  consideration  of 
the  payments  to  be  made,  as  hereinafter  stated, 
by  the  party  of  tbe  first  part  to  the  party  of 
tbe  second  part,  each  of  tbe  said  parties  agree 
that  neither  of  them  or  either  of  them  will 
Interfere  with  tbe  rights,  privileges,  doings, 
or  actions  of  eacb  other,  and  will  not  Inter- 
fere In  any  way,  manner,  or  shape  wltb 
each  other,  and  eacb  of  the  parties  is  at  lib- 
erty to  act  and  do  as  they  see  fit  The  party 
of  the  first  part  agrees  to  pay  to  tbe  party  of 
the  second  part  the  sum  of  $5  each  and  every 
week,  which  payment  is  for  the  support  and 
maintenance  of  the  party  of  tbe  second  part, 
payments  to  be  made  on  Friday  and  Sat- 


urday of  eacb  week,  tbe  money  to  be  sent  to 
tbe  address  of  the  party  of  the  second  part 
by  post  office  money  order.  The  party  of  the 
first  part  also  agrees  to  pay  in  addition  to  the 
$5  weekly  tbe  sum  of  $2  per  week  on  acconnt 
of  tbe  balance  due  tbe  party  of  the  second 
part,  pursuant  to  an  agreement  heretofore 
made  between  the  parties.  In  tbe  event  of 
the  party  of  tbe  second  part  In  any  way  in- 
terfering wltb  the  party  of  the  first  part  such 
violation  of  this  agreement  shall  have  the 
effect  of  avoiding  the  obligations  assumed  by 
tbe  party  of  the  first  part.  In  the  event  of 
the  party  of  tbe  first  part  being  sick  and  un- 
able to  work  so  that  he  will  not  earn  money 
to  make  bis  payments  as  herein  agreed  upon, 
then  the  part  of  tbe  first  part  shall  send  to 
the  party  of  the  second  part  a  doctor's  cer- 
tificate of  such  sickness,  In  which  case  tbe 
payments  shall  be  delayed  until  the  recovery 
of  the  party  of  the  first  part,  and  payments 
must  be  made  up  for  such  delay." 

The  balance  due,  "pursuant  to  an  agree- 
ment heretofore  made  between  tbe  parties," 
referred  to  in  the  foregoing  instrument,  ac- 
crued under  an  earlier  contract,  of  which  the 
following  is  fi.  copy,  seals  and  signatures  be- 
ing omitted :  "Agreement  made  this  lOtb  day 
of  April,  1900,  between  Charles  Winter,  par- 
ty of  the  first  part,  and  bis  wife,  Louise  Win- 
ter, party  of  tbe  second  part,  both  of  tbe  city 
of  New  York,  as  follows:  Whereas,  marital 
differences  have,  for  a  long  time  past,  arisen 
between  the  respective  parties  hereto,  and  the 
parties  having  separated,  and  having  lived 
separate  from  each  other  for  a  considerable 
length  of  time,  and  the  respective  parties 
having  come  to  a  mutual  understanding.  It 
Is  agreed  as  follows:  That  the  party  of  the 
first  part  agrees  to  give  to  the  party  of  the 
second  part  tbe  sum  of  $5  per  week  for  tbe 
support  and  maintenance  of  tbe  said  party 
of  the  second  part,  payment  to  be  made  on 
each  Tuesday,  and  commencing  with  the  date 
of  this  agreement,  payment  to  be  made  by 
post  office  order  to  the  party  of  tbe  second 
part  The  respective  parties  hereto  further 
agree  that  each  of  them  will  not  Interfere 
with,  bother,  annoy,  or  in  any  way  or  man- 
ner cause  eacb  other  any  trouble  or  annoy- 
ance in  tbe  future." 

This  action  was  brought  by  the  wife  In  the 
City  Court  of  the  city  of  New  York  to  recov- 
er from  her  husband  the  sum  of  $621  alleged 
to  be  due  by  virtue  of  the  two  Intsruments. 
The  answer  admitted  the  execution  of  both 
contracts,  but  alleged  among  other  defenses 
that  they  were  Illegal,  null,  and  void.  With- 
out taking  any  evidence,  the  complaint  was 
dismissed  at  the  trial  upon  the  opening  and 
the  pleadings  because,  as  the  trial  judge  an- 
nounced, "the  contract  is  void  in  law,  and 
not  enforceable."  Tbe  judgment  entered 
accordingly  was  affirmed  on  appeal  by  the 
Appellate  Term  of  the  Supreme  Court,  but 
reversed  by  the  Appellate  Division,  one  of  tbe 
justices  dissenting.  The  defendant  obtained 
leave,  and  appealed  to  this  court 
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August  P.  Wegener,  for  appellant  Moses 
StrasBinaii,  for  respondent 

VANN,  J.  (after  stating  the  facts  as  above). 
Any  contract  between  husband  and  wife,  at 
least  wlthont  the  intervention  of  a  tmstee, 
as  well  as  every  contract  between  the  wife 
and  any  third  person,  was  void  at  common 
law.  This  rule  rested  on  the  prlncli^e  that 
the  existence  of  the  wife  was  merged  In  that 
of  her  husband  and  the  unity  was  so  complete 
that  nearly  all  their  legal  rights  depended 
upon  It  In  1S18  the  Legislature  of  this  state 
began  very  cautiously  to  sever  the  merger 
of  Identity,  and  by  1862  had  progressed  so 
far  as  to  perii.it  a  married  woman  to  carry 
on  business  and  make  contracts  with  refer- 
ence to  her  separate  estate.  Laws  1848,  p. 
307.  c.  200;  Laws  ISCO,  p.  157,  c.  00;  Laws 
1882,  p.  343,  c.  172.  Legislation  continued 
to  advance  by  gradual  and  seemingly  re- 
luctant steps  nntll  In  the  course  of  half  a 
century  complete  freedom  of  contract  was 
extended  to  married  women  with  reference 
to  every  subject  except  the  contract  of  mar- 
riage Itself.  The  final  act  was  the  domestic 
relations  law,  passed  In  1890,  which  provided 
that  "a  married  woman  has  all  the  rights 
In  respect  to  property,  real  or  personal,  and 
the  acquisition,  use,  enjoyment  and  disposi- 
tion thereof,  and  to  make  contracts  In  re- 
spect thereto  with  any  person  Including  her 
husband,  and  to  carry  on  any  business,  trade 
or  occupation,  and  to  exercise  all  powers  and 
enjoy  all  rights  In  respect  thereto  and  in  re- 
spect to  her  contracts,  and  be  liable  on  such 
contracts,  aa  If  she  were  unmarried;  but  a 
husband  and  wife  cannot  contract  to  alter 
or  dissolve  the  marriage  or  to  relieve  the 
husband  from  his  liability  to  support  his 
wlfft"  Laws  1896,  p.  220,  c.  272.  }  21.  This 
section  changed  and  codified  many  previous 
statutes,  each  of  which  had  advanced  further 
than  any  of  Its  predecessors  toward  the  com- 
plete commercial  emancipation  of  married 
women.  We  cite  some  of  the  latest  merely 
to  illustrate  the  subject  Laws  1892,  p.  1139, 
c.  S94;  Laws  1800,  p.  404,  a  248;  Laws  18S4, 
p.  465,  c.  381. 

The  courts  at  first  were  more  conserva- 
tive than  the  Legislature,  and  construed  the 
various  statutes  with  caution  and  concern. 
They  were  not  eager  to  extend,  nor  even  at 
once  to  fully  recognize,  the  Innovations  upon 
the  common  law  repeatedly  made  by  the  Leg- 
islature; but  at  last  most  of  the  mooted 
questions,  many  In  doubt  for  years,  have  been 
settled,  although  we  are  now  confronted  by 
one  which  has  long  been  under  discussion  In 
some  of  Its  phases,  and  which,  owing  to  the 
diverse  action  of  the  courts  below,  may  still 
be  regarded  as  open.  The  Appellate  Term 
apparently  relied  upon  an  earlier  decision 
made  by  Itself,  which  held  that,  as  the  hus- 
band's duty  of  support  remains  unchanged 
by  statute,  any  agreement  between  him  and 
his  wife,  whereby  that  duty  Is  limited  to  a 
qtedflc  provision,  tends  to  relieve  blm  of  his 


liability  to  support  bis  wife,  and  to  preclude 
all  inquiry  Into  the  sufficiency  of  the  pro- 
vision. This  was  regarded  as  opposed  to 
the  policy  of  the  state,  and  as  not  sanctioned 
by  the  domestic  relations  law.  The  decision 
rests  on  original  reasoning  rather  than  aa> 
thorlty.  Carling  v.  Carllng,  42  Misc.  Bep. 
492,  86  N.  Y.  Supp.  46. 

On  the  other  hand,  the  Appellate  Division, 
while  writing  no  opinion  in  this  case,  based 
its  Judgment  of  reversal  on  its  opinion  in  Ef- 
fray  v.  EfTray,  110  App.  Div.  846,  97  N.  X. 
Supp.  286.  The  argument  in  tliat  case  is  tlia^ 
if  the  agreement  to  support  were  a  mere  con- 
tract between  a  husband  and  wife  then  living 
together  to  separate  and  live  apart  in  the  fu- 
ture, it  would  be  void  as  against  public  poli- 
cy. As,  however,  the  parties  had  already  8e]>> 
arated,  and  «n  action  for  a  limited  divorce 
was  pending,  an  agreement  that  the  parties 
should  continue  to  live  apart  and  that  the 
husband  should  pay  a  certain  sum  for  the 
support  of  hla  wife,  is  valid,  and  can  be  en- 
forced, even  without  the  Intervention  of  a 
trustee.  Reliance  was  placed  upon  Pettit  t. 
Pettlt  107  N.  Y.  677.  14  N.  B.  BOO;  Galnsha 
v.  Galusha.  116  N.  T.  635,  22  N.  E.  1114,  6  L. 
R.  A.  487, 15  Am.  St  Rep.  453,  and  Lawson  ▼. 
Lawson,  56  App.  Div.  635,  67  N.  Y.  Supp.  356. 

In  Pettlt  V.  Pettlt  the  parties  had  separat- 
ed, and  an  action  for  a  limited  divorce  was 
pending  when  they  entered  into  an  agree- 
ment that  provided  for  the  wife's  support 
through  a  division  of  the  husband's  property, 
which  was  to  be  converted  into  money,  and 
after  payment  of  his  debts  one-third  of  the 
remainder  paid  over  to  her.  An  examination 
of  the  record  In  that  case,  as  it  appears  on 
our  flies,  shows  that  the  contract  was  directly 
between  husband  and  wife,  without  the  inter- 
vention of  a  trustee.  It  recited  that  an  action 
f6r  a  separation  brought  by  the  wife  was 
pending,  and  that  "the  children  of  the  parties 
have  intervened  and  induced  them  to  settle 
and  compose  all  strife  between  them,  and  to 
mutually  condone  and  forgive  all  past  offens- 
es by  either  against  the  other."  After  pro- 
viding for  the  sale  and  division  of  the  hu0> 
band's  property  It  concluded  as  follows :  "It 
is  further  agreed  that,  such  payment  t>elng 
made,  the  said  action  shall  be  discontinued, 
and  the  said  Susan  Pettlt  shall  be  deemed  to 
have  forgiven  and  condoned,  finally  and  for* 
ever,  all  alleged  offenses  against  her  commit- 
ted and  done  by  said  Asa  Pettit  contrary  to 
his  marital  dut7,  and  that  they,  said  Susan 
and  Asa  Pettlt  shall  henceforward  live  apart, 
and  that  such  payment  shall  be  deemed  in 
full  settlement  and  satisfaction  of  all  claim 
on  her  part  agaln.st  him  for  support  or  main- 
tenance for  the  rest  of  her  life,  and  in  full  of 
all  claim  for  dower  and  thirds  in  bis  estate 
at  his  death."  The  action  was  brought  by  the 
wife  against  the  husband  for  the  specific  per- 
formance of  the  agreement  on  his  part  and 
the  trial  court,  after  finding  the  facts  as  stat- 
ed, held  "that  the  said  agreement  set  forth  la 
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the  complaint  in  this  action  Is  a  good  and  val- 
id agret;ment  between  the  parties,  made  upon 
a  good  and  su£ScIent  consideration,  and  that 
the  same  is  not  against  public  policy  or  void, 
and  should  be  enforced  against  the  defend- 
ant" The  decree  for  specific  performance 
was  affirmed  by  the  General  Term,  and  upon 
further  appeal  this  court  affirmed  both  judg- 
ments. Judge  Finch,  speaking  for  all  the 
Jndges,  said:  "The  questions  remaining  are 
as  to  the  validity  of  the  written  contract  and 
its  force  and  effect.  It  Is  claimed  to  be 
against  public  policy,  because  by  Its  terms  the 
wife  agrees  to  live  separate  and  apart  from 
her  husband.  In  the  pending  action  for  di- 
vorce the  plaintiff  would  have  been  entitled, 
if  successful,  to  a  decree  of  separation,  and 
a  suitable  allowance  from  the  estate  of  her 
husband  for  her  support  and  maintenance. 
It  is  difficult  to  see  how  it  could  be  in  accord 
with  public  policy  to  award  such  relief,  and 
yet  against  public  policy  for  the  husband  to 
concede  It  In  advance  of  the  decree  and  as 
a  compromise  of  the  existing  litigation.  Pub- 
lic policy  does  not  turn  on  the  question 
whether  the  husband  fights  out  the  quarrel 
to  final  judgment  Where  the  separation  ex- 
ists as  a  fact,  and  Is  not  produced  or  occa- 
sioned by  the  contract,  the  consideration  of 
the  husband's  agreemei^t  to  pay  is  his  re- 
lease from  liability  for  the  sui^wrt  of  his 
wife.  Calkins  v.  Long,  22  Barb.  97;  Mann 
V.  Hulbert,  38  Hun,  27 ;  Carpenter  v.  Osbom, 
102  N.  Y.  D52,  7  N.  E.  823.» 

This  case  was  relied  upon  in  Galusha  v. 
Galusha,  supra,  where  an  agreement  re- 
sembling the  one  now  before  us,  but  made 
through  the  intervention  of  a  trustee,  was 
sustained  as  valid  when  made,  and  held  not 
to  be  invalidated  by  a  subsequent  violation 
of  his  marriage  vow  by  the  husband.  It  has 
been  followed  In  many  other  cases,  some  of 
wbidi  arose  since  the  passage  of  the  domestic 
relations  law,  which  was  held  not  to  be  vio- 
lated by  an  agreement  made  directly  be- 
tween husband  and  wife  after  they  had  sep- 
arated, whereby  he  agreed  to  pay  her  a  cer- 
tain sum  every  week  for  the  support  of  her- 
self, or  herself  and  children.  Clark  v.  Fos- 
di<*,  118  N.  Y.  7,  14,  22  N.  E.  1111,  6  L.  R. 
A.  132,  16  Am.  St  Rep.  733;  Effray  v.  Effray, 
110  App.  Dlv.  546,  97  N.  Y.  Supp.  288 ;  Law- 
son  v.  Lawson,  56  App.  Dlv.  535,  67  N.  Y. 
Supp.  356;  France  v.  France,  38  Misc.  Rep. 
459,  77  N.  Y.  Supp.  lOlS;  Taylor  v.  Taylor, 
32  Misc.  Rep.  312,  66  N.  Y.  Supp.  561.  Ap- 
parently it  was  not  brought  to  the  attention 
of  the  court  In  Carllhg  v.  Carting,  supra,  up- 
on which  the  Appellate  Term  relied.  Agree- 
ments like  the  one  considered  in  Pettit  v.  Pet- 
tit  and  the  one  now  before  us,  if  made  while 
the  parties  are  still  living  together,  are  held 
void  as  against  public  policy,  where  it  Is  an 
essential  part  thereof  that  they  should  there- 
after separate.  Polllon  v.  Plollon,  49  App. 
Dlv.  341,  83  N.  Y.  Supp.  301;  Whitney  v. 
Whitney,  4  App.  Dlv.  507,  36  N.  Y.  Supp.  891, 
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39  N.  Y.  Supp.  1136 ;    Maney  v.  Maney,  119 
App.  Dlv.  765,  104  N.  Y.  Supp.  541. 

Prior  to  the  legislation  which  gave  mar- 
ried women  general  power  to  make  contracts 
it  was  the  law  that,  if  the  parties  had  actual- 
ly separated,  a  valid  -  agreement  might  be 
made  through  the  medium  of  a  trustee  for 
an  allowance  from  the  husband  to  the  wife 
for  her  snpport.  Carson  v.  Murray,  3  Paige, 
483,500;  Calkins  v.  Long,  22  Barb.  97 ;  Wal- 
lace V.  Bassett  41  Barb.  92 ; '  Ouldet  v.  Brown, 
54  How.  Prac.  409,  412;  Allen  v.  Affleck,  64 
How.  Prac.  380,  382;  Mann  v.  Hulbert  38 
Hun,  27  30;  Walker  v.  Walker,  9  Wall.  (U. 
S.)  743,  19  L.  Ed.  814.  That  this  rule  was 
well  settled,  ■  although  the  courts  followed 
it  teluctantly,  is  weU  illustrated  by  the  re- 
marks of  Chancellor  Walworth  In  Carson 
V.  Murray,  supra:  "It  may  well  be  doubt- 
ed," he  said,  "whether  public  policy  does 
not  forbid  any  agreement  for  a  separation 
between  husband  and  wife,  except  under  the 
sanction  of  a  court  of  justice ;  and  wheth- 
er it  does  not  also  require  that  such  agree- 
ments should  be  limited  to  those  cases  where, 
by  the  previous  misconduct  of  one  of  the 
parties,  the  other  is  entitled  to  have  the  mar- 
riage contract  dissolved,  either  wholly  or 
partially,  by  a  decree  of  a  competent  tri- 
bunal. The  late  Lord  Chancellor  of  England, 
the  Earl  of  Eldon,  expressed  his  opinion  very 
plainly  on  this  subject  in  the  case  of  Lord 
St  John  V.  lady  St  John  at  the  time  he 
first  held  the  great  seal.  11  Yesey,  626.  He 
reiterated  the  same  opinion  16  years  after- 
wards in  the  case  of  Earl  of  Westmeath  v. 
Countess  of  Westmeath,  Jacob's  Rep.  126, 
and  as  late  as  1830,  in  a  subsequent  suit  be- 
tween the  same  parties  in  the  House  of  Lords, 
on  an  appeal  from  Ireland,  he  again  took 
occasion  to  express  his  astonishment  that  the 
doctrine  should  ever  have  prevailed  that  par- 
ties to  a  marriage  contract  might,  by  an 
agreement  between  themselves,  destroy  all 
the  duties  and  obligations  of  that  important 
and  sacred  relation,  not  only  as  it  regarded 
themselves,  but  their  children  also.  1  Dow  & 
Clark's  Rep.  544.  It  has,  however,  long  since 
become  the  settled  law  In  England  that  a 
valid  agreement  for  an  immediate  separa- 
tion between  a  husband  and  wife,  and  for 
a  separate  allowance  for  her  support  may 
be  made  through  the  medium  of  a  trustee; 
and,  as  many  of  the  decisions  which  havr 
gone  the  greatest  length  on  this  subject  took 
place  previous  to  the  Revolution,  they  have 
been  recognized  here  as  settling  the  law  in 
this  state  to  the  same  extent.  Baker  v.  Bar- 
ney, 8  Johns.  73,  5  Am.  Dec.  326;  Shelthar 
V.  Gregory",  2  Wend.  ^22;  2  Raithby's  Vem. 
386,  n.  1.  •  •  •  According  to  those  cases 
agreements  for  separations  cannot  be  sup- 
ported, either  at  law  or  in  equity,  unless  the 
separation  has  already  taken  place,  or  Is  to 
take  place  immediately  upon  the  execution 
of  the  agreement  The  contract  will  also 
be  considered  as  rescinded,  if  the  parties  co- 
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habit  or  live  together  as  husband  and  wife, 
by  mutual  consent,  for  ever  so  short  a  time. 
-Vnd  the  husband.  In  that  case,  should  be  re- 
stored to  all  bis  marital  rights  to  the  same 
extent  as  if  no  separation  had  ever  taken 
place.  Testing  the  agreement  in  this  case  by 
these  principles,  I  cannot  see  that  there  is  any- 
thing in  the  contract,  as  proved,  to  render 
it  invalid." 

The  Supreme  Court  of  the  United  States 
gave  expression  to  its  views  upon  the  subject 
through  Mr.  Justice  Davis  in  Walker  v.  Walk- 
er, supra,  all  the  Justices  concurring:  "It 
Is  contended  that  deeds  of  separation  between 
husband  and  wife  cannot  be  upheld,  because 
it  is  against  public  policy  to  allow  parties 
sustaining  that  relation  to  vary  their  duties 
and  responsibilities  by  entering  into  an  agree- 
ment which  contemplates  a  partial  dissolution 
of  the  marriage  contract.  If  the  question 
were  before  us,  imaffected  by  decision,  it 
would  present  difficulties,  for  it  cannot  be 
doubted  that  there  are  serious  objections  to 
voluntary  separations  between  married  per- 
sons. But  contracts  of  this  nature  for  the 
separate  maintenance  of  the  wife  through  the 
intervention  of  a  trustee  have  received  the 
sanction  of  the  courts  in  England  and  in 
this  country  for  so  long  a  period  of  time  that 
the  law  on  the  subject  must  be  considered  as 
settled" — citing  many  cases. 

The  intervention  of  a  trustee  or  third  per- 
son is  no  longer  necessary  even  for  the  con- 
f eyauce  of  real  estate,  or  the  partition  thereof, 
with  bar  to  dower  and  curtesy.  Dom.  Rel. 
Law,  {  26.  In  view  of  the  legislation  which 
permits  husbands  and  wives  to  contract  di- 
rectly with  each  other,  any  contract  for  sep- 
aration and  support,  which  they  could  former- 
ly have  made  by  means  of  a  trustee,  they  can 
now  make  without  one.  The  only  reason  for 
resorting  to  a  trustee  was  the  ancient  rule  that 
a  husband  and  wife  were  one  person,  but  both 
the  reason  and  the  rule  ceased  to  exist  when 
the  common  law  was  supplanted  by  statute. 
A  wife  is  now  permitted  to  contract  with  the 
freedom  of  a  feme  sole,  and  by  the  express 
command  of  the  Legislature  she  can  at  last 
contract  even  wltb  her  husband  the  same  as 
if  they  were  unmarried,  except  that  they  can- 
not alter  or  dissolve  the  marriage,  and  she 
cannot  release  blm  from  his  obligation  to 
support  her.  The  old  formality  was  necessary 
when  the  wife  had  no  legal  existence  apart 
tiom  her  husband,  who,  in  contracting  with 
her,  simply  contracted  with  himself,  according 
to  the  theory  of  the  law.  That  theory  has 
been  overthrown  by  statute,  and  the  opposite 
theory  substituted,  so  that  there  Is  no  longer 
any  necessity  for  a  trustee.  Even  20  years 
ago,  when  Fettlt  v.  Pettit  was  decided,  no 
trustee  was  required,  and  Indeed  that  case 
seems  to  control  this  in  every  respect,  unless 
a  distinction  may  be  founded  on  the  domestic 
relations  law,  or  on  the  fact  that  no  action 
for  a  separation  was  pending  in  this  case, 
although  there  was  in  that.  The  pendency 
of  such  an  action  was  not  regarded  as  mate- 


rial in  the  cases  which  sustain  agreements 
for  a  separation  through  a  trustee,  for  In 
many  of  them  no  suit  had  been  brought,  and 
none  was  in  contemplation.  The  mere  pend- 
ency of  an  action  undetermined  and  untried 
proves  nothing,  except  that  the  parties  dis- 
agree, and  that  one  or  t>oth  claim  Just  grounds 
therefor,  all  of  which  is  necessarily  Implied 
from  the  making  of  the  agreement  after  a 
separation  has  actually  taken  place.  It  af- 
fords no  sanction  of  a  court,  and  calls  for  no 
approval  by  public  authority.  It  furnishes 
no  consideration  for  tiie  agreement  which  is 
supported  by  the  mutual  promises  of  the  par- 
ties thereto.  It  protects  no  Interest  of  either 
party,  or  of  the  state,  and  to  found  a  dis- 
tinction upon  It  would  elevate  form  above 
substance. 

Does  the  contract  In  question  "relieve  the 
husband  from  his  liability  to  stpport  his  wife" 
In  violation  of  the  domestic  relations  law? 
An  agreement  by  the  husband  to  pay  such 
a  sum  for  the  support  of  his  wife  as  is 
satisfactory  to  her  cannot  be  said  to  have  that 
effect.  Reardon  v.  Woemer,  111  App.  Div. 
259,  97  N.  T.  Supp.  747.  In  ITrance  v.  France, 
supra,  it  was  stated  that  the  contract  does  not 
alter  or  dissolve  the  marriage  nor  relieve  the 
husband  from  his  liability  to  support  his  wife, 
but  rather  insures  the  fulfillment  of  that 
liability ;  or,  as  It  was  put  in  EJffray  v.  Effray. 
it  Is  "in  compliance  with  that  duty,  and  In 
furtherance  of  his  obligations  In  that  regard." 
If  it  should  turn  out  that  the  inrovlsion  for 
the  support  of  the  wife  was  Inadequate,  and 
that  she  accepted  it  unadvisedly  and  Im- 
prudently, a  court  of  equity  has  power  to 
set  It  aside  uiran  restitution  to  the  husband 
of  .80  much  of  the  consideration  as  the  wife 
had  not  already  expended  for  her  own  support. 
Hungerford  v.  Hungerford,  161  N.  T.  650, 
06  N.  E.  117.  The  clause  in  question  was 
not  intended  to  change,  but  to  preserve,  the 
law,  as  it  previously  existed,  and  to  prevent 
the  broad  powers  committed  to  the  wife  by 
the  fore  part  of  the  section  to  make  any  con- 
tract "with  any  person,  including  her  bus- 
band,"  from  opening  the  door  so  wide  that 
she  could  release  her  husband  from  his  lia- 
bility without  any  adequate  provision  for  her 
support  being  made  by  him.  She  does  not 
relieve  him  of  his  obligation  when  she  accepts 
bis  promise  to  perform  it,  and  be  does  not 
forsake  his  duty  when  be  agrees  to  discharge 
it  to  her  satisfaction.  She  is  the  best  Judge 
of  what  she  needs  for  her  support,  and  the 
amount  may  be  fixed  and  settled  by  an  agree- 
ment made  after  actual  separation,  without 
violating  any  principle  of  law,  or  any  statute 
now  in  existence. 

It  is  contended,  although  the  question  was 
not  raised  at  the  trial,  that,  even  if  the  con- 
tract is  valid,  it  can  be  enforced  only  in  a 
court  of  equity ;  but  since  a  married  woman 
can  now  contract  directly  with  her  husband, 
and  Is  made  "liable  on  such  contracts  as  if 
she  were  unmarried,"  resort  to  equity  is  no 
longer  necessary  or  reasonable.     Dom.  Rel. 
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Law,  §  21,  She  now  "appears,  prosecutes,  or 
defends  alone,  or  Joined  with  other  parties, 
as  If  she  were  sole."  Code  Civ.  Proc.  S  450. 
All  courts  are  open  to  her,  and  she  can  enter 
them  with  the  freedom  of  a  man.  She  can 
sue  her  husband  on  his  promise  to  pay  con- 
tained in  the  contract  in  question,  If  she 
could  sue  him  on  his  promise  to  pay  In  a 
promissory  note.  Courts  of  law  now  recognize 
the  separate  existence  of  a  husband  and  his 
wife  the  same  as  courts  of  equity,  and  give 
to  each  the  same  rights  and  remedies.  Man- 
chester T.  Tibbetts,  121  N.  Y.  219,  222,  24 
X.  E.  304.  18  Am.  St  Rep.  816. 

The  order  of  the  Appellate  Division  should 
be  afflrmed,  and  Judgment  absolute  rendered 
against  the  defendant  on  bis  stipulation,  with 
costs  in  all  courts. 

CULLEN,  C.  J.,  and  HAIGHT,  WERNER, 
WILLARD  BABTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Ordered  according]^. 


(Ul  N.   T.   665) 

RDTHERFCRD    REALTY  CO.  t.  COOK  et  al. 

(Court  of  Appeals  of  New  York.     March  31. 
1008.) 

MOBTOAOBB— FOBKCLOSUBE— FebSONAL     JdUO* 

HENT.     ' 

Plaintiff  in  a  foreclosure  proceeding  was  not 
entitled  to  a  personal  judement  apninst  defend- 
ant, where  the  court's  findings  did  not  show 
that  defendant's  personal  obligation  bad  been  as- 
signed to  plaintiff. 

[E2d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  35,  Mortgages,  SS  1600-1608.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department " 

Action  hy  the  Rutherfurd  Realty  Company 
against  Willet  F.  Cook  and  others.  From  a 
Judgment  of  the  Appellate  Division  (118  App. 
DIv.  906,  103  N.  Y.  Supp.  1140)  affirming  a 
Judgment  for  plaintiff  at  Special  Term,  de- 
fendants appeal.     Affirmed  conditionally. 

W.  H.  Van  Steenbergh  and  Edmund  Schenck, 
for  appellants.  H.  H.  Snedeker,  for  respond- 
ent 

PER  CURIAM.  The  findings  of  fact  in  the 
decision  of  the  court  have  been  unanimously 
affirmed  by  the  Appellate  Division. 

Such  findings  do  not  show  that  the  personal 
obligation  of  the  defendant  Cook  was  assigned 
to  the  plaintlfC.  The  other  questions  discussed 
are  not  raised  by  such  findings.  The  Judg- 
ment should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event,  unless 
the  plaintiff  within  20  days  consents  to  amend 
the  Judgment  by  striking  therefrom  that  part 
thereof  directing  that.  If  the  proceeds  of  the 
sale  of  the  real  property  therein  described 
be  insufficient  to  pay  the  amount  due  to  the 
plaintiff,  with  Interest  and  costs,  the  defend- 
ant Cook  pay  the  same  to  the  plaintiff,  and 
tliat  the  plaintiff  have  execution  therefor,  in 


which  ease  the  Judgment,  as  so  amended,  is 
affirmed,  without  costs  to  either  party  in  this 
court. 

CDLLEN,  C.  J.,  and  HAIGHT,  VANN, 
WERNEU,  WILLARD  BARTLETT,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 

Judgment  accordingly. 


(in  N.  Y.  483) 

UNION   MILLS   V.   HARDER    et   al. 

(Court  of  Appeals  of  New  York.     March  31, 
1908.) 

Contracts— DELivEBT—PBESUMrriONS. 

Where  a  contract,  prepared  pursuant  to  the 
express  requirement  of  a  prior  contract  by  one 
of  the  parties,  who  was  sought  to  be  bound  by 
certain  stipulations  therein,  which  contract  con- 
tained provisions  wholly  or  in  part  for  such  par- 
ty's benefit,  was  executed,  left  with,  and  retain- 
ed by,  such  party,  it  would  be  presumed,  in  the 
absence  of  other  evidence,  that  it  was  delivered 
to  and  accepted  by  him  on  the  day  of  its  date. 
Gray  and  Werner,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  the  Union  Mills  against  William 
A.  Harder  and  another.  From  a  Judgment 
of  the  Appellate  Division  (116  App.  Dlv.  22, 
101  N.  Y.  Supp.  309)  modifying  and  affirming 
as  modified  a  Judgment  of  the  Special  Term 
for  plaintiff,  defendants  appeal.  Reversed, 
and  new  trial  granted. 

D.  Cady  Herrick,  for  appellants.  3,  Rider 
Cady,  for  respondent 

CHASE,  J.  On  the  29th  day  of  October, 
1901,  an  instrument  in  writing  was  prepared, 
which  stated  the  parties  as  follows:  "Harder 
Knitting  Company,  a  corporation  incorpora- 
ted under  the  laws  of  the  state  of  New  York, 
by  and  through  its  president,  William  A. 
Harder,  William  A.  Harder,  A.  Putnam  Pitch- 
er, BenonI  S.  Johnson,  Philip  M.  Harder,  and 
Homer  J.  Miller,  •  *  *  directors,  and  be- 
ing all  the  stockholders  of  the  said  Harder 
Knitting  Company,  and  the  said  individuals 
in  their  personal  and  Individual  capacity,"  of 
the  first  part,  and  "W.  Frank  Holsapple, 
•  •  •  or  any  person  or  corporation  that 
he  may  ijesisuate,"  of  the  second  part.  On 
that  date  such  Instrument  was  auly  executed 
by  said  corporation,  and  by  said  William  A. 
Harder,  Pitcher,  and  Johnson  of  the  parties 
of  the  first  part,  and  by  said  Holsapple,  party 
of  the  second  part. 

By  said  agreement  the  parties  of  the  first 
part,  for  the  consideration  therein  expressed, 
covenanted  and  agreed  to  grant  and  convey  to 
the  party  of  the  second  part,  or  his  assigns, 
certain  real  and  personal  property  therein  de- 
scribed, being  all  of  the  real  property  owned 
by  said  knitting  company  in  the  city  of  Hud- 
son, and  also  all  personal  property  connected 
therewith,  which  was  described  In  an  exhibit 
annexed  to  said  contract,  and  forming  a  part 
thereof,  and  also  ail  tools,  machinery,  and 
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parts  of  machinery  in  nse  or  not  in  use,  new 
or  old,  and  all  personal  property  of  every  de- 
scription at  tbat  time  In  and  upon  said  prem- 
ises, except  shirts  and  drawers,  and  materials 
used  In  making  shirts  and  drawers,  and  oils 
and  coal. 

Said  contract  contained  several  special 
agreements  relating  to  said  real  and  personal 
property  and  the  transfer  thereof,  and  to  the 
stock  of  said  corporation,  and  the  business 
theretofore  carried  on  by  It  Said  contract 
also  contained  restrictive  covenants  as  fol- 
lows: "Eighth.  That  they  (parties  of  the  first 
part)  will  not  enter  directly  or  indirectly  In 
the  manfacture  of  shirts  and  drawers  In  the 
city  of  Hudson  or  the  county  of  Columbia,  ex- 
cept to  continue  the  business  in  the  village  of 
Valatle  now  carried  on  by  William  A.  Harder, 
and  to  continue  the  business  in  the  village  of 
Philmont  now  carried  on  by  A.  Putnam  Pitch- 
er, and  each  of  them  futher  agree  that  they 
win  not  directly  or  Indirectly  Interfere  with 
the  management  of  said  business  in  said  city 
of  Hudson,  or  with  the  help  employed  In  said 
mill.  *  *  •  Thirteenth.  That  they  wlU 
not  use  in  any  business  the  corporate  name  of 
Harder  Knitting  Company." 

la  addition  to  these  covenants  it  was  fur- 
ther provided  by  said  contract:  "The  said 
William  A.  Harder,  A.  Putnam  Pltchfer,  Ben- 
onl  S.  Johnson,  Philip  M.  Harder,  and  Homer 
J.  Miller  agree  that  they  will  sign  Indlvidu- 
ally  a  separate  agreement  hereto  indemnify- 
ing the  said  party  of  the  second  part  from  any 
and  all  Hens  or  liability  of  every  description 
against  the  said  Harder  Knitting  Company, 
and  to  keep  the  said  party  of  the  second  part 
harmless  from  any  claims  or  demands  of  any 
name  or  nature. against  the  Harder  Knitting 
Company." 

The  party  of  the  second  part  covenanted 
and  agreed  to  purchase  said  real  and  personal 
property,  and  pay  therefor  as  in  said  contract 
provided,  and  it  further  covenanted  that  on 
the  payment  of  said  consideration,  and  "on 
the  15th  day  of  November,  1901,  and  upon  the 
making  of  the  payment  aforesaid  in  full,  said 
deed  or  deeds,  bill  oi  sale,  and  every  other 
instnunent  for  the  proper  conveyance  of  the 
property  are  to  be  executed  and  delivered, 
and  all  covenants  and  agreements  hereinafter 
contained  and  set  forth  are  to  be  performed." 

The  parties  of  the  first  part  covehanted  on 
tbat  day,  "at  their  own  proper  costs  and  ex- 
penses, to  execute  and  deliver  to  the  said 
party  of  the  second  part  the  deed  or  deeds 
aforesaid,  and  all  other  Instruments  necessary 
for  the  full  and  complete  conveying  of  the 
property  hereinbefore  set  forth.  The  said 
deed  and  all  papers  are  to  be  delivered  and 
the  money  paid  at    *    •    •    Hudson." 

On  the  31st  day  of  October,  1901,  said  Hol- 
sapple  transferred  said  contract  and  all  his 
rights,  title,  and  Interest  therein,  together 
with  his  rights  in  other  contracts  and  proper- 
ty, to  Francis  H.  Peabody,  Frank  G.  Webster, 
Frank  E.  Peabody,  and  Robert  Windsor,  co- 
partners under  the  name  of  Kidder,  Peabody 


&  Co.  of  Boston.  The  plaintiff  is -a  corpora- 
tion, duly  organized  under  the  laws  of  the 
state  of  Maine  by  said  Kidder,  Peabody  &  Co. 
for  the  purpose  of  acquiring  the  ownership  of 
the  stock  and  property  of  said  knitting  com- 
pany and  other  property,  and  prior  to  the 
14th  day  of  November,  1901,  the  plaintiff  ac- 
quired and  became  the  owner  of  the  rights  of 
said  Holsapple  under  and  by  virtue  of  said 
contract  of  October  29th,  and  the  assignment 
thereof  to  said  Kidder,  Peabody  &  Co.  on 
October  31st.  On  said  14th  day  of  November, 
1901,  a  deed  and  bill  of  sale  were  executed 
and  delivered  by  said  knitting  company  to 
the  said  Union  Mills,  by  which  it  transferred 
to  said  Union  Mills  the  real  and  personal 
property  described  in  said  contract  of  October 
29th,  and  the  consideration  therefor  as  pro- 
vided by  said  contract  was  duly  paid  to  said 
knitting  company.  At  the  time  of  the  deliv- 
ery of  said  deed  and  bill  of  sale  there  was 
also  transferred  to  said  plaintiff  the  certifi- 
cates of  stock  of  said  knitting  company.  The 
deed  and  bill  of  sale  did  not  contain  the  spe- 
cial agreements  or  restrictive  covenants  men- 
tioned as  contained  in  said  contract  of  Octo- 
ber 29th. 

The  trial  court  has  found  that  the  said 
William  A.  Harder,  in  violation  of  the  con- 
tract of  October  29th,  and  In  the  year  1902. 
organized  and  caused  to  be  Incorporated  a 
domestic  manufacturing  corporation  under 
the  corporate  name  of  Harder  Manufacturins 
Company,  for  the  purpose  of  manufacturing 
knit  goo^  and  that  the  stock  of  said  corpora- 
tion was  all  subscribed  by  said  William  A. 
Harder,  except  10  shares,  which  were  sub- 
scribed by  his  wife,  and  10  other  shares, 
which  were  subscribed  by  his  daughter,  and 
that  the  said  manufacturing  company  owns 
and  operates  a  knitting  mill  in  the  village  of 
Valatie^  where  It  is  engaged  in  the  manufac- 
ture of  shirts  and  drawers,  part  of  which 
product  is  fleece-lined  shirts  and  drawers 
similar  to  the  kind  and  quality  manufactured 
prior  to  November  14,  1901,  by  said  knitting 
company,  and  that  said  manufacturing  com* 
pany  is  under  the  management  of  said  Will- 
iam A.  Harder,  and  that  he  is  toe  president 
of  said  corporation. 

The  Judgment  rendered  at  Special  Term 
restrained  the  manufacturing  company  and 
said  William  A.  Harder,  their  servants  and 
agents,  from  directly  or  Indirectly  manu- 
facturing shirts  and  drawers  in  the  county  of 
Columbia  except  as  in  the  judgment  stated, 
and  from  using  and  continuing  to  use  In  any 
business  the  name  of  Harder  Manufacturing 
Company.  The  Appellate  Division,  on  appeal 
thereto,  modified  said  Judgment  so  that  the 
part  relative  to  the  use  of  said  name  read: 
"That  the  said  Harder  and  tha  Harder  Manu- 
facturing Company  is  enjoined  and  restrained 
from  using  and  continuing  to  use  in  the  busi- 
ness of  manufacturing  shirts  and  drawers 
the  corporate  name  of  Harder  Manufactur- 
ing Company" — and  as  oo  modified  the  judg- 
ment was  aflSrmed. 
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We  shali  not  discuss  the  questions  raised 
upon  this  appeal,  except  as  tliey  relate  to 
a  paper  wblcli  was  received  In  evidence,  and 
is  dated  November  14,  1901.  Prior  to  the 
14th  day  of  November,  1901,  there  was  pre- 
pared in  Boston,  by  the  attorneys  for  said 
Kidder,  Feabody  &  Co.  and  said  plaintiff, 
an  agreement  to  accompany  said  deed  and 
bill  of  sale  as  follows:  "We,  William  A. 
Harder,  A.  Putnam  Pitcher,  Benoni  S.  John- 
son, Philip  Jd.  Harder,  and  Homer.  J.  Miller, 
all  of  the  city  of  Hudson,  Columbia  county, 
state  of  New  Yorli,  do  jointly  and  severally 
promise  and  agree  to  and  with  Union  Mills, 
a  corporation  organized  under  the  laws  of  the 
state  of  Maine,  its  successors  and  assigns, 
in  consideration  of  one  dollar  and  other  val- 
uable consideration,  the  receipt  of  which  is 
hereby  aclmowledged,  as  follows:  First,  that 
we  will  not  enter  into  or  carry  on  the  manu- 
facture of  shirts  and  drawers,  directly  or 
Indirectly,  anywhere  in  said  city  of  Hudson 
or  said  county  of  Columbia  at  finy  time  with- 
in the  space  of years  from  the  date 

hereof,  provided,  however,  that  the  business 
now  carried  on  by  William  A.  Harder  In  the 
village  of  Valatie,  and  the  business  now 
carried  on  by  A.  Putnam  Pitcher  In  the  vil- 
lage of  Philmont,  may  be  continued ;  second, 
that  we  will  not  directly  or  Indirectly  inter- 
fere with  the  management  of  the  business 
carried  <m  by  the  Union  Mills,  its  successors 
or  assigns,  in  said  city  of  Hudson,  or  with 
the  employ^  of  said  Union  Mills;  third,  that 
we  will  deliver  to  the  Union  Mills  a  list  of 
any  and  all  customers  now  using  any  and  all 
goods  manufactured  by  said  Harder  Knitting 
Company;  fourth,  that  we  will  not  use  in 
business  the  corporate  name  'Harder  Knitting 
Company' ;  fifth,  that  we  will  indemnify  and 
keep  harmless  the  Union  Mills  from  any  con- 
tracts or  agreements  or  any  liability  there- 
under or  thereon  which  have  been  entered 
Into  by  said  Harder  Knitting  Company  prior 
to  the  date  hereof;  sixth,  that  we  will  In- 
demnify and  save  harmless  said  Union  Mills, 
its  successors  and  assigns,  of  and  from  any 
loss,  cost,  damage,  or  expense  that  said  Union 
Mills,  its  successors  or  assigns,  may  incur 
or  be  held  liable  for,  or  be  called  upon  to  pay 
by  reason  of  any  contract,  agreement,  lia- 
bility, debt,  or  cause  of  action  arising  out  of 
the  ownership,  management,  or  operation  by 
the  Harder  Knitting  Company  of  the  prop- 
erty conveyed  by  said  Harder  Knitting  Com- 
pany to  Union  Mills  by  deed  and  bill  of  sale 
of  even  date  herewith.  In  witness  whereof 
we-  have  hereunto  set  our  hands  and  seals 
this day  of  November,  1901." 

That  agreement  so  prepared  was  sent  by 
said  attorneys  to  the  attorneys  representing 
the  plaintiff  at  Hudson,  and  at  the  time  of 
passing  the  title  to  said  real  and  personal 
property  one  of  said  attorneys  for  the  plaln- 
tlfT  In  charge  of  plaintiffs  interests  struck 
therefrom  the  words  "Philip  M.  Harder  and 
Homer  L.  Miller,"  and  also  the  word  "Phil- 
mont," and  Inserted  therein  In  the  first  blank 


space  in  the  first  paragraph  thereof  the  word 
"six"  and  Interlined  in  place  of  the  word 
"PhUmont"  the  word  "Mellenville,"  and  ad- 
ded at  the  end  of  the  first  paragraph  the 
words  "By  said  William  A.  Harder,  A.  P. 
Pitcher,  and  B.  S.  Johnson  or  either  of  them," 
and  said  agreement  was  duly  signed  by  said 
Harder,  Pitcher,  and  Johnson. 

The  court  found  that:  "The  agreement  of 
November  14,  1901,  was  drawn  up  by  rep- 
resentatives of  the  plaintiff  in  Boston,  some 
parts  were  left  blank,  and  those  places  were 
filled  in  In  the  city  of  Hudson  by  the  part- 
ner of  Mr.  Holsapple,  who  is  an  attorney 
and  counselor  at  law.  This  paper  was  re- 
tained by  the  plaintiff,  was  produced  by 
plaintiff's  counsel  upon  the  trial,  and  intro- 
duced In  evidence  by  the  defendant" 

The  court  refused  to  find  that  "at  the  time 
of  the  delivery  by  the  Harder  Knitting  Com- 
pany of  the  deed  of  the  real  estate  and  the 
bill  of  sale  of  the  personal  property  of  the 
Harder  Knitting  Company,  and  at  the  time 
of  the  transfer  of  Its  stock,  the  defendant 
William  A.  Harder,  together  with  A.  P.  Pit- 
cher and  Benoni  S.  Johnson,  executed  and 
delivered  to  the  plaintiff  the  Union  Mills"  the 
said  agreement 

It  was  expressly  provided  in  the  contract 
of  October  29th  that  the  individual  parties 
of  the  first  part  therein  should,  by  a  separate 
agreement  Indemnify  the  party  of  the  second 
part  therein  from  any  and  all  liens  and 
liabilities  against  said  knitting  company, 
and  save  the  party  of  the  second  part  there- 
from. The  payment  of  the  consideration 
named  In  the.  contract  of  October  29th  was 
dependent,  not  only  upon  the  execution  and 
delivery  of  the  deed  or  deeds  and  bill  of  sale, 
but  of  every  other  instrument  for  the  proper 
conveyance  of  the  property  and  for  carrying 
out  the  covenants  and  agreements  contained 
in  said  contract 

It  is  useless  to  discuss  whether  it  was  nec- 
essary to  include  all  of  the  provisions  of 
the  contract  of  October  29th  in  the  new  agree- 
ment to  accompany  the  deed  and  bill  of  sale 
to  preserve  them  In  force.  It  is  usual  and 
desirable  to  have  the  deed  and  bill  of  sale 
and  other  agreements.  If  any.  Include  every 
covenant  between  the  parties.  The  agree- 
ment of  November  14th  is  of  even  date  with 
the  deed  and  bill  of  sale.  It  supplements 
the  deed  and  bill  of  sale,  and  It  was  appar- 
ently intended  by  the  draftsman  that  the 
three  Instruments  would  take  the  place  of 
and  consummate  the  contract  of  October  29th. 

The  reference  In  the  contract  of  October 
29th  to  the  business  of  Pitcher  as  carried 
on  In  Philmont  was  an  error,  and  it  was  cor- 
rected In  the  agreement  of  November  14th 
by  changing  the  place  therein  mentioned  to 
Mellenville.  Two  other  Important  changes 
were  made  by  the  agreement  of  November 
14th:  (1)  The  promise  In  the  contract  of  Oc- 
tober 29th  not  to  interfere  with  the  manage- 
ment of  the  business  of  the  Harder  Knitting 
Company  or  with  the  help  employed  In  Ita 
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tuill  was,  In  the  agreement  of  November  14tb, 
extended  to  cover  and  relate  to  all  of  the 
business  of  the  plaintiff  In  the  city  of  Hud- 
son. The  change  is  obviously  one  for  the 
benefit  of  the  plaintiff.  (2)  The  agreement 
not  to  carry  on  the  manufacture  of  shirts 
and  drawers  as  stated  In  the  contract  of 
October  29tb  was  by  the  agreement  of  Novem- 
ber 14th  limited  to  six  years. 

The  attorneys  for  the  plaintiff  may  have 
concluded  that.  In  view  of  the  fact  that  in 
their  state  contracts  In  restraint  of  trade 
without  specific  limitations  are  frequently 
condemned  by  the  courts.  It  was  necessary, 
or  at  least  In  the  Interest  of  the  plaintiff,  to  so 
limit  the  time  In  which  the  parties  of  the  first 
part  in  the  contract  of  October  29th  were 
restrained  as  to  avoid  any  question  as  to 
the  legality  of  such  restrictions.  See  Bishop 
V.  Palmer,  146  Mass.  469,  16  N.  B.  299,  4 
Am.  St  Rep.  339,  and  Anchor  Electric  Co. 
V.  Hawkes,  171  Mass.  101,  50  N.  E.  509,  41 
L.  R.  A.  189,  68  Am.   St.  Rep.  403. 

It  is  conceded  that  the  contract  was  prepar- 
ed by  the  attorneys  for  the  plaintiff.  That  It 
was  executed  Is  also  shown  by  undisputed 
evidence,  and  It  is  found  by  the  court  that  it 
was  retained  by  the  plaintiff  and  produced 
by  It  on  the  trial  of  this  action.  Where,  as 
in  this  case,  a-  contract  is  prepared  by  the 
party  sought  to  be  bound  thereby  pursuant  to, 
and  In  fulfillment  of,  an  express  provision 
of  a  prior  contract,  and  other  provisions  are 
therein  Included  wholly  or  In  part  for  such 
party's  benefit,  and  such  contract  Is  execut- 
ed and  left  with  and  retained  by  such  party, 
there  is,  in  the  absence  of  ofher  evidence,  a 
presumption  that  It  was  delivered  to  and 
accepted  by  the  party  on  the  day  of  Its  date. 
The  refusal  of  the  trial  court  to  find  that 
such  contract  was  executed  and  delivered 
to  the  plaintiff  at  the  time  of  the  delivery 
by  the  knitting  company  of  the  deed  and  bill 
of  sale  to  It  was  contrary  to  such  presump- 
tion, and,  as  the  presumption  was  wholly  uu- 
controverted.  It  was  error  to  refuse  to  make 
such  finding.  Koehler  v.  Hughes,  148  N.  T. 
507,  42  N.  E.  1051. 

The  findings  of  the  trial  court  upon  the 
question  of  the  execution  and  delivery  of 
the  contract  of  November  14th  were  con- 
tradictory, and  the  appellant  is  entitled  on 
this  appeal  to  the  most  favorable  of  such 
conflicting  findings.  It  was  possible  on  the 
trial,  and  It  should  be  possible  on  a  new 
trial,  to  ascertain  with  certainty  whether 
the  agreement  of  November  14th  was.actually 
delivered  to  and  accepted  by  the  plaintiff  In 
connection  with  the  transfer  of  such  real  and 
personal  property. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event,  unless  the  plalAtlff  stipulate  within 
20  days  that  the  Judgment  be  modified  by 
inserting  therein  a  provision  that  the  injunc- 
tion against  the  defendant  William  A.  Hard- 
er and  Harder  Manufacturing  Company  pro- 
hibiting them  from  entering  directly  or  In- 


directly In  the  manufacture  of  shirts  and 
drawers  in  the  city  of  Hudson  or  the  county 
of  Columbia  be  limited  to  six  years  from  No- 
vember 14,  1901,  in  which  case  the  Judgment 
as  so  modified  should  be  affirmed,  without 
costs  to  either  party  In  this  court 

CULLBN,  C.  J.,  apd  HAIGHT,  VANN,  and 
WILLARD  BARTLKTl',  JJ.,  concur.  GRAY 
and  WERNER,  JJ.,  dissent 

Judgment  accordingly. 


(131  N.  T.  193) 

GRE5ACEN  v.  POEHLMAN. 

(Conrt  of  Appeals  of  New  York.     March  31. 
1908.) 

1.  Saie»— "Salb  ob  RBa:uBN"  —  Sufficienct 
OF  Evidence. 

In  an  action  for  the  balance  of  the  price 
of  Roodg  sold  throa^b  an  aRent,  evidence  consid- 
ered and  held  BufiScient  to  show  that  a  contract 
for  "sale  and  return"  had  been  made  between 
the  parties. 

2.  Same— VALiDrrr  of  Contbact. 

A  contract  for  the  "sale  or  return"  of  goods 
Is  a  le^al  and  binding  contract 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  43,  Sales,  {  1.] 

3.  Same— Tike  of  Retubn— Reasonableness. 

Where  a  contract  for  the  "sale  or  return"  of 
goods  fixes  no  time  within  which  to  return  the 
goods,  the  lef^al  obligation  of  the  purchaser  Is  to 
return  in  a  reasonable  time. 

4.  Same— QuEBTioNB  fob  Jubt. 

In  an  action  on  a  contract  for  the  "sale 
and  return"  of  goods  under  which  the  purchaser 
had  a  reasonable  time  to  return  the  ^oods,  the 
question  whether  such  goods  were  returned  in  a 
reasonable  time  held,  under  the  evidence,  for  the 
jury. 

5.  Same — Questions  of  Law  ob  Fact. 

What  IS  a  reasonable  time  to  return  goods 
under  a  contract  for  a  "sale  or  return"  is  some- 
times a  question  of  law,  and  at  others  a  ques- 
tion of  fact.  When  it  depends  upon  an  infer- 
ence from  peculiar,  numerous,  or  complicated 
circumstances,  it  is  usually  a  question  of  fact 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department. 

Action  by  Thomas  E.  Greacen  against 
Frederick  J.  Poehhnan  to  recover  the  bal- 
ance of  the  purchase  price  of  goods  sold. 
Prom  a  Judgment  (118  App.  Dlv.  910,  103  N. 
Y.  Supp.  1127)  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  new  trial  granted. 

T.  E.  Hancock  and  John  H.  Ardner,  for  ap- 
pellant    A.  B.  Carrlngton,  for  respondent. 

WERNER,  J.  The  plaintiff  Is  a  wholesale 
dealer  In  boots  and  shoes  In  the  city  of  New 
York.  The  defendant  is  a  retail  dealer  In 
such  goods  In  the  city  of  Syracuse.  In  the 
month  of  March,  1904,  the  plaintiff,  through 
bis  agent  Catlln,  sold  to  the  defendant  a  bill 
of  goods  amounting  to  about  $3,500.  The 
goods  were  to  be  delivered  in  installments 
during  the  summer,  and  payment  was  to  be 
made  on  December  1,  1904.  Delivery  of  the 
goods  was  duly  made,  and  the  defendant  has 
paid  the  purchase  price,  except  the  Bum  of 
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$872.62.  This  action  was  brought  to  recoTer 
that  balance  of  the  purchase  price. 

Among  the  goods  thus  sold  to  the  defend- 
ant there  were  120  pairs  of  "Hood's  Storm 
King"  rubber  boots.  The  defendant  return- 
ed 96  pairs  of  these  boots,  and  the  only  Issue 
at  the  trial  was  whether  under  the  contract 
between  the  parties  the  defendant  had  the 
right  to  do  so.  The  complaint  Is  in  the  or- 
dinary form  to  recover  a  balance  due  for 
goods  sold  and  delivered.  The  answer  prac- 
tically admits  all  the  allegations  of  the  com- 
plaint, but  sets  up  a  defense  and  counter- 
claim In  which  it  is  alleged  that  the  rubber 
boots  in  question  were  warranted  first  qual- 
ity, and  that  they  were  not  as  warranted. 
Commingled  with  these  allegations,  which 
were  appropriate  to  the  defense  of  breach 
of  warranty,  were  averments  to  the  effect 
that  at  the  time  the  said  goods  were  sold 
the  plaintiff  "agreed  that,  if  said  goods  were 
not  In  all  respects  as  represented,  defendant 
might  return  the  same  to  plaintiff' ;  that 
defendant  received  the  boots  about  June  20, 
1904,  and  discovered  that  they  were  defect- 
ive; that  his  customers  returned  some  of 
them  to  him;  that  be  notified  plaintiff  of 
the  fact;  that  plaintiff  and  his  said  agent 
requested  defendant  to  again  try  and  sell  the 
boots,  and  if  he  failed  then  he  could  return 
them;  "that  thereafter  defendant  again  at- 
tempted to  sell  said  boots,  but  the  same  on 
account  of  said  defects  were  returned  to  de- 
fendant by  the  purchasers;  that  many  of  the 
defects  In  said  boots  were  latent,  and  could 
only  be  discovered  when  said  boots  were  put 
Into  use;  that  thereafter,  and  on  or  about 
December  8,  1004,  pursuant  to  the  contract 
made  with  the  plaintiff  herein,  the  defend- 
ant returned  said  goods  to  the  plaintiff." 

Tills  defense  and  counterclaim,  as  has  been 
remarked,  embodies  two  separate  and  dis- 
tinct aflBrmatlve  defenses.  The  one  Is  for 
the  breach  of  an  express  warranty,  and  the 
other  is  based  upon  the  right  to  return  the 
boots  under  what  is  tersely  termed  a  contract 
of  "sale  or  return."  At  the  opening  of  the 
trial  the  counsel  for  the  defendant  stated 
that  the  issue  was  whether  the  defendant 
had  the  right  to  return  the  boots.  The  de- 
fendant was  awarded  the  afllrmative  of  that 
issue,  and  all  the  evidence  in  the  case  was 
furnished  by  the  defendant  and  his  wit- 
nesses. The  question  presented  by  the  evi- 
dence thus  adduced  is  whether  the  trial  court 
was  Justified  In  directing  a  verdict  for  the 
plaintiff. 

The  defendant,  testifying  in  his  own  be- 
half, stated  that  the  plaintiffs  agent  Catlln 
called  upon  him  In  Syracuse  in  February  or 
March,  1904.  and  urged  him  to  purchase  this 
particular  kind  of  rubber  boots.  His  testi- 
mony Is  clearly  to  the  effect  that  when  the 
purchase  was  made  Catlln  agreed  that,  if 
the  boots  should  prove  unsatisfactory,  the  de- 
fendant could  return  them  and  receive  credit 
for  tbelr  price  on  the  account;  that  later,  In 


the  month  of  August,  when  defehdant  made 
complaint  as  to  one  pair  of  the  boots,  Catlln 
requested  him  to  try  them  further,  and  re- 
iterated the  agreement  The  boots  were  de- 
livered late  In  Jime  or  early  in  July.  The 
defendant  sold  a  few  pairs  in  July  and  Au- 
gust, and  received  complaints  in  regard  to 
them.  He  and  his  witnesses  testified  that 
the  season  for  the  sale  of  rubber  boots  does 
not  commence  until  late  in  the  fall;  that  the 
quality  of  rubber  boots  cannot  be  discov- 
ered by  an  Inspection,  and  that  the  only 
test  Is  to  wear  them;  that  the  defendant 
had  sold  24  pairs  of  these  boots,  some  of 
which  were  returned  by  his  customers.  The 
balance,  consisting  of  96  pairs,  were  returned 
to  the  plaintiff  on  December  8,  1904,  as  stat- 
ed, but  he  refused  to  accept  them. 

There  is  considerable  testimony  in  the  case 
tending  to  show  a  breach  of  an  express  war- 
ranty, and  it  is  evident  that  much  more  was 
excluded  by  the  trial  court  under  exceptions 
taken  by  the  defendant's  counsel.  Some  of 
these  exceptions  present  error,  but  we  shall 
not  discuss  them,  because  we  think  that  a 
new  trial  must  be  had  upon  the  ground  that 
the  defendant's  evidence,  considered  In  Its 
entirety,  tended  to  establish  a  contract  for 
"sale  or  return,"  and  that  is  the  theory  upon 
which  the  trial  should  have  proceeded. 

At  the  close  of  the  case  the  plaintiff's 
counsel  moved  to  dismiss  the  defendant's 
counterclaim.  This  motion  was  granted  un- 
der defendant's  exception.  Plaintiff's  coun- 
sel then  moved  for  the  direction  of  a  verdict 
In  favor  of  the  plaintiff,  and  this  motion  al- 
so was  granted  under  defendant's  exception. 
The  defendant's  counsel  then  asked  to  go  to 
the  jury  upon  the  question  whether  the  de- 
fendant was  Justified  in  returning  the  goods 
in  question,  upon  all  the  questions  of  fact 
In  the  case,  upon  the  question  whether  the 
goods  had  been  returned  within  a  reasonable 
time,  and  upon  the  question  whether  the  de- 
fendant had  returned  the  goods  pursuant  to 
the  contract  in  question.  This  motion  was 
denied,  and  the  defendant  duly  excepted. 

The  issue  whether  the  goods  were  sold  un- 
der a  contract  of  sale  or  return  was  much 
obscured  both  by  the  form  of  the  answer  and 
the  course  pursued  at  the  trial,  but  we  think 
such  a  contract  was  established  by  the  de- 
fendant's evidence.  That  a  contract  of  that 
character  Is  legal  and  binding  is  not  open 
to  doubt.  In  1  Parsons  on  Contracts,  539,  the 
learned  author  says:  "There  is  another  class 
of  sales  00  condition,  often  called  'contracts 
of  sale  or  return.'  In  these  the  property  In 
the  goods  passes  to  the  purchaser,  subject  to 
an  option  in  him  to  return  them  within  a  fix- 
ed time,  or  a  reasonable  time;  and,  if  he 
fails  to  exercise  this  option  by  so  returning 
them,  the  sale  becomes  absolute,  and  the 
price  of  the  goods  may  be  recovered  in  an 
action  of  goods  sold  and  delivered."  In  Schles- 
Inger  v.  Stratton,  9  R  I.  C78,  certain  goods 
were  sold  to  the  defendant  upon  a  contract 
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by  which  he  was  to  pay  for  them  within  30 
days,  If  they  were  as  represented;  otherwise 
they  were  to  be  returned.  The  court  there 
said:  "The  contract  In  this  case  belongs  to  a 
class  of  contracts  often  called  'contracts  of 
sale  or  return,'  being  upon  a  condition  that 
the  buyer  may  return  the  goods  within  a 
fixed  or  reasonable  tinfe  at  bis  option.  It 
has  been  held  that  goods  so  sold  pass  to  the 
purchaser,  subject  to  the  option  In  him  to  re- 
turn them,  and  that,  if  be  falls  to  exercise 
the  option  within  the  proper  time,  the  price 
of  the  goods  may  be  recovered  as  upon  an 
absolute  sale."  Other  Instances  of  contracts 
falling  within  this  class  may  be  found  In  the 
following  cases:  Crandall  y.  Hasklns,  10  N. 
Y.  St  Rep.  107;  Walter  A.  Wo«d  R.  &  M. 
Co.  T.  Smith,  60  Mich.  565,  15  N.  W.  906,  45 
Am.  Rep.  57;  Wind  v.  Her,  98  Iowa,  316,  61 
N.  W.  1001,  27  li,  R.  A.  219;  Osborne  v. 
Francis,  38  W.  Va.  812,  18  S.  E.  591,  45  Am. 
St  Rep.  859;  Page  v.  McMillan,  41  Wis.  337; 
Giles  T.  Bradley,  2  Johns.  Cas.  (N.  Y.)  253; 
Moss  T.  Sweet,  L.  R.  16  Q.  B.  493.  And  see, 
also,  Tledeman  on  Sales,  {  214. 

As  ho  time  was  fixed  by  the  contract  tes- 
tified to  by  the  defendant  within  which  the 
boots  were  to  be  returned,  the  defendant's 
legal  obligation  was  to  do  that  wltbin  a  rea- 
sonable time.  Whether  they  were  in  fact  re- 
turned within  a  reasonable  time  was,  under 
the  circumstances  here  shown,  a  question 
that  should  have  been  submitted  to  the  Jury. 
It  appears  that  the  boots  were  intended  for 
sale  during  the  late  fall,  and  that  their  qual- 
ity could  not  be  determined  upon  an  In- 
spection. The  defendant  also  testified  that, 
when  he  complained  of  the  boots  in  August 
he  was  requested  by  the  plaintifT's  agent  to 
•give  them  a  further  trial.  These  facts  were 
undisputed;  but  they  were  facts  from  which 
dlfTerent  men  might  draw  opposing  infer- 
ences, and  we  think  they  should  have  been 
submitted  to  the  Jury.  "What  Is  reasonable 
is  sometimes  a  question  of  law,  and  at  others 
a  question  of  fact  When  it  depends  upon 
an  Inference  from  peculiar,  numerous,  or 
complicated  circumstances,  it  is  usually  a 
question  of  fact"  McCarty  ▼.  Natural  Car- 
bonic Gas  Co.,  189  N.  Y.  40,  47,  81  N.  E.  549. 
What  is  a  reasonable  time  is  generally  a 
question  of  fact  for  the  Jury  (Plerson  v. 
Crooks,  115  N.  Y.  639,  22  N.  B.  349,  12  Am. 
St  Rep.  831;  Cross  v.  Beard,  26  N.  Y.  85,  89; 
Sorg  Co.  T.  Cronse,  88  Hun,  246,  34  N.  Y. 
Supp.  741;  Crandall  v.  Hasklns,  10  N.  Y. 
St  Rep.  107;  Tledeman  on  Sales,  S  214),  and 
we  think  this  is  a  case  which  falls  within 
that  general  rule. 

i'or  these  reasons  we  think  the  Judgment 
should  be  reversed,  and  a  new  trial  granted, 
witb  costs  to  abide  the  event 

CULLEN,  C.  X,  and  HAIGHT,  VANN, 
WILLARD  BARTI.BTT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  etc. 


(ISl  N.  T.  441) 

FORSYTH  ▼.  CITY  OF  OSWEGO. 

(Court  of  Appeals  of  New  Yoik.     March  81, 

190a) 

1.  Appeai  —  CouBT  OF  Appeals  —  Bbview  — 
Mxam. 

Where  a  Judgment  for  plaintiff  was  affirm- 
ed by  a  divided  Appellate  Division,  and  was  not 
without  support  in  the  evidence,  the  Court  of 
Appeals  could  not  reverse  the  Judgment  on  the 
merits. 

2.  mnnioipai,  oobporationb  —  dxteotiva 
Stbeets  —  Notice  —  Sebvioe  —  Time  —  Ex- 
cuse. 

Oswego  City  Charter,  Laws  1895,  p.  738,  c. 
894,  $  345,  provides  that  all  claims  for  injuries 
by  defective  streets  shall  be  presented  within 
three  montha  after  the  tiappening  of  the  Injury, 
and  that  an  omission  so  to  do  shall  be  a  bar 
to  any  action  or  proceeding  against  the  city. 
Held  that,  where  a  person  injured  by  a  defective 
street  was  mentally  and  physically  incapacitated 
from  filing  his  claim  until  more  than  three 
months  after  the  injury  occurred,  he  was  not 
entitled  to  three  months  from  the  date  when  bis 
incapacity  ceased,  but  only  to  a  reasonable  time 
thereafter  under  all  the  circumstances. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  H  1697-1706.] 

3.  Same— QuESTioR  fob  Juby. 

Where,  in  an  action  for  injuries  by  reason 
of  a  defective  street,  plaintiff  did  not  file  hla 
claim  for  injuries  within  three  months,  as  re- 
quired by  the  city  charter,  nor  until  four  montlis 
and  24  days  from  the  date  of  the  injury,  but 
there  was  evidence  that  plaintiif  was  physically 
and  mentally  incapacitated  until  the  day  the 
claim  was  filed,  whether  the  claim  was  actually 
filed  within  a  reasonable  time  from  the  date 
plaintiff  was  physically  and  ■  mentally  able  to 
prepare  and  present  his  claim  or  give  'directions 
for  its  preparation  and  presentation  was  for  the 
Jury. 

4.  Same— Defects— Waiveb. 

Reception  of  a  notice  of  injuries  by  an  al- 
leged defect  in  a  city  street  by  city  officials.  Ita 
sut>sequent  reference  to  the  claims  committee, 
and  an  alleged  bearing  thereon,  at  which  plain- 
tiff was  interrogated  as  to  the  time,  place,  and 
circumstances  of  the  accident,  did  not  constitute 
a  waiver  by  the  city  of  any  irregularities  in  the 
notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Monidpal  Corporations,  {  1700.1 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  Joseph  Forsyth  against  the  city 
of  Oswego.  From  a  Judgment  of  the  Appel- 
late Division  (114  App.  Dlv.  616,  99  N.  Y. 
Supp.  1022)  affirming  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Francis  D.  (3ulkin,  for  appellant  F.  T. 
Cabin,  for  respondent 

WERNESR,  J.  The  plaintiff  was  Injured 
by  being  thrown  from  a  wagon  while  driving 
upon  one  of  the  defendant's  public  streets. 
He  brought  bis  action  upon  a  complaint  con- 
taining allegations  of  negligence  against  the 
defendant  in  its  maintenance  of  the  particn- 
laf  street  and  asseverating  plaintifTs  free- 
dom fKHU  contributory  negligence.  He  recov- 
ered a  verdict,  and  the  Judgment  entered  up- 
on it  has  been  affirmed  by  a  divided  Appel- 
late Division.  We  have  examined  the  record, 
and  are  satisfied  that  the  Judgment  la  not 
without  the  support  of  evidence.    Thus  we 
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are  precluded  from  disturbing  the  .Judgment 
upon  the  merits.  The  further  question  pre- 
sented for  our  consideration  la  whether  there 
are  errors  In  the  record  of  such  Importance 
as  to  demand  a  reverBal. 

The  defendant  Is  a  municipal  corporation, 
and  Its  charter  provides  that:  "All  claims 
against  the  city  for  damages  or  injury  alleg- 
ed to  have  arisen  from  the  defective,  unsafe, 
dangerous  or  obstructed  condition  of  any 
street  •  •  •  of  the  city,  or  from  negli- 
gence of  the  city  authorities  In  respect  to 
any  such  street,  •  •  ♦  shall,  within  three 
months  after  the  happening  of  such  damage 
or  injury,  be  presented  to  the  common  coun- 
cil by  a  writing  signed  by  the  claimant,  and 
properly  verified,  describing  the  time,  place, 
cause  and  extent  of  the  damage  or  injury. 
The  omission  to  present  such  claim  as  afore- 
said within  said  three  months  shall  be  a  bar 
to  any  action  or  proceeding  therefor  against 
the  city."    Laws  1805,  p.  733,  e.  394,  §  345. 

The  plalntlfC  was  Injured  on  the  24th  day 
of  December,  1902.  A.  statement  of  bis  claim 
was  served  upon  the  defendant  on  the  ISth 
day  of  May,  1903.  As  this  was  four  months 
and  24  days  after  the  accident,  the  plaintiff's 
claim  is  clearly  barred  unless  his  failure  to 
comply  with  the  requirements  of  the  defend- 
ant's charter  has  been  properly  excused  Or 
waived.  Reining  v.  City  of  Buffalo,  102  H.  Y. 
308,  6  N.  E»  T92.  The  plaintlfTs  complaint 
sets  forth  that  as  a  result  of  the  Injuries  sus- 
tained by  him  on  the  24th  day  of  December, 
1902,  he  was  mentally  and  physically  inca- 
pacitated from  filing  his  claim  until  the  18th 
day  of  May,  1903,  when  he  filed  it  There  is 
evidence  In  the  record  which  tends  to  sustain 
this  allegation.  Thus  the  question  which 
should  have  been  submitted  to  the  Jury  upon 
that  branch  of  the  case  was,  whether  the 
plaintiff  filed  his  claim  within  a  reasonable 
time  after  the  lapse  of  the  period  for  filing 
named  in  the  charter.  That  period  was,  as 
we  have  seen,  limited  to  three  months  after 
the  happening  of  the  accident,  and  the  plain- 
tiff's claim  was  not  filed  until  four  months 
and  24  days  had  passed.  In  the  absence  of 
any  explanation  of  plaintlfTs  delay  In  this 
respect,  the  direction  of  the  statute  would 
have  been  conclusive  and  final.  There  was 
an  explanation,  however,  and  It  was  for  the 
Jury  to  say  whether  It  was  credible  and  satis- 
factory. If  the  plaintiff  was,  as  he  claimed, 
physically  and  mentally  unable  to  prepare 
and  present  his  claim,  or  to  give  directions 
for  Its  preparation  and  presentation  during 
the  whole  of  the  three  months  within  which 
be  was  required  by  the  defendant's  charter  to 
present  It,  then  he  was  entitled  to  a  reason- 
able additional  time  in  which  to  comply  with 
the  charter  In  that  regard.  This  Is  because 
the  law  does  not  seek  to  compel  that  which 
Is  impossible.  Walden  v.  City  of  Jamestown, 
178  X.  y.  217,  70  N.  E.  466.  Upon  the  evi- 
dence In  the  record  the  learned  trial  court 
should  have  Instructed  the  Jury  that  if  the 
plaintiff,  by  reason  of  the  injuries  for  which 


he  seeks  to  hold  the  defendant  responsible, 
was  Incapacitated  from  presenting  his  claim 
within  the  period  prescribed  by  the  defend- 
ant's charter,  he  was  entitled  to  such  addi- 
tional time  as  the  Jury  might  find  to  be  rea- 
sonable in  the  circumstances.  The  court,  p> 
the  contrary,  charged  expressly  that  the 
plaintiff  was  entitled  to  an  extention  of  three 
months  from  the  time  when  he  became  men- 
tally able  to  act.  This  was  the  substance  of 
the  charge  upon  that  subject,  repeated  ex- 
plicitly In  various  forms,  and  It  Is  in  direct 
confiict  with  the  rule  laid  down  by  this  court 
in  Walden  v.  City  of  Jamestown,  supra,  and 
Winter  t.  City  of  Niagara  Falls,  190  N.  Y. 
198,  82  N.  B.  1101.  This  error  in  the  charge 
was  material.  It  was  not  rendered  harmless 
by  the  fact  that  the  evidence  tended  to  show 
that  the  plaintiff's  incapacity,  continued  al- 
most. If  not  quite,  to  the  day  when  he  present- 
ed his  claim.  For  aught  that  appears  In 
this  record  the  Jury  may  have  concluded  that 
the  defendant's  Incapacity  did  not  continue 
during  the  whole  of  the  three  months  within 
which  the  defendant's  charter  required  him 
to  present  his  claim,  but  that  he  had  present- 
ed It  within  three  months  from  the  time 
when  his  incapacity  ceased,  and,  under  the 
instructions  of  the  trial  court,  that  was  a 
compliance  with  the  law. 

Another  question  which  we  think  the  learn- 
ed trial  court  erroneously  submitted  to  the 
Jury  was  whether  the  defendant  waived  the 
defects  in  the  notice  or  claim  presented  and 
filed  on  the  part  of  the  plaintiff.  It  appears, 
as  already  stated,  that  the  plaintiff  presented 
his  claim  on  the  18th  day  of  May,  1903.  On 
the  following  day  the  common  council  refer- 
red the  matter  to  Its  committee  on  claims  and 
the  city  attorney.  In  June  of  the  same  year 
the  plaintiff  attended  a  meeting  of  that  com- 
mittee, at  which  the  city  attorney  was  pres- 
ent. At  that  meeting  the  plaintiff  was  Inter- 
rogated as  to  the  time,  place,  and  circumstan- 
ces of  the  accident,  and  later  the  committee 
reiwrted  unfavorably  upon  plaintiff's  claim. 
There  Is  nothing  In  the  proceedings  had  be- 
fore the  committee  on  claims  to  support 
the  plaintiff's  contention  that  the  defendant 
waived  any  of  the  defects  In  thd  notice  or 
claim  presented  by  the  plaintiff.  Neither  Is 
the  fact  that  the  plaintiff  was  given  a  hear- 
ing before  that  committee  evidence  of  the  de- 
fendant's Intention  to  waive  anything.  The 
defendant  had  the  right  to  Investigate  the 
circumstances  under  which  the  claim  arose 
before  deciding  what  action  It  would  take. 
Municipal  corporations,  acting  through  their 
officers  and  agents,  have  the  right  to  con- 
duct such  investigations  for  the  very  pur- 
pose of  ascertaining  whether  they  are  liable 
or  not  Winter  v.  City  of  Niagara  Falls,  su- 
pra. This  record  Is  barren  of  either  plead- 
ing or  evidence  showing  or  tending  to  show  a 
waiver  by  the  defendant  of  the  defects  in  the 
plaintiff's  notice  of  claim.  It  was,  error, 
therefore,  for  the  trial  court  to  charge  that. 
If  the  claims  committee  of  the  common  coun- 
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cll  were  fully  Infonned  at  that  hearing  as  to 
the  time,  the  place,  and  the  extent  of  the 
plaintiff's  injuries,  the  Jnry  might  find  that 
the  defendant  had  waived  the  defects  in  the 
notice  of  claim.  It  was  alao  error  for  the 
court  to  refuse  to  charge,  upon  request  of  de- 
fendant's counsel,  "that  the  reception  of  the 
notice  by  the  city  ofiSclals,  Its  subsequent  ref- 
erence to  the  claims  committee,  and  the  alleg- 
ed hearing  thereon  did  not  waive  the  irregu- 
larities contained  In  the  said  notice." 

Both  of  the  questions  which  we  have  dis- 
cussed were  clearly  presented  by  appropriate 
requests  and  exceptions,  and  our  views  upon 
them  necessarily  lead  to  the  conclusion  that 
the  Judgment  must  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

CULLBN,  C.  J.,  and  HAIGHT,  VANN, 
WILI^RD  BARTLETT,  HISCOCK,  and 
CHASEt  JJ.,  concur. 

Judgment  reversed,  etc.   . 

an  N.  T.  413) 
WBNIGBR  V.  rOURTEENTH  STREET 
STORE. 

(Court  of  Appeals  of  New  York.     March  31. 
1908.) 

AssioNiiEiiTS— Oboeb  fob  Patvent  of  Moh- 

KT— Acokptob's  Ljabilitt. 

An  order  by  a  contractor  to  defendant  to 
pay  plaintiff  a  specified  sum  on  account  of  a 
contract  amounted  in  law  to  an  assignment  pro 
tanto  of  moneys  thereafter  tiecoming  payable 
under  the  contract,  and  from  its  acceptance  de- 
fendant was  traund  to  apply  the  fund  to  the 
payment  of  the  order.  Hence  defendant  having 
subsequently  paid  the  contractor  a  sum  exceed- 
ing the  amount  of  the  order,  and  the  contractor 
having  become  insolvent,  defendant  is  liable  to 
plaintiff  for  the  amount  of  the  order. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  i  159.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Hans  Weniger  against  the  Four- 
teenth Street  Store.  From  a  Judgment  of  the 
Appellate  Division  of  the  Supreme  Court, 
First  Division  (117  App.  Dlv.  921,  102  N.  Y. 
Supp.  1150),  affirming  a  Judgment  for  plain- 
tiff,  defendant   appeals.     Affirmed. 

Benjamin  G.  Paskus  and  Arthur  W.  Well, 
for  appellant  Otto  C.  Sommerlcb  and  Max- 
well C.  Katz,  for  respondent 

GRAY,  J.  The  defendant  In  this  action,  a 
corporation,  had  made  a  contract  with  Tnrlo 
&  Son  for  certain  store  fixtures  to  be  placed 
in  its  new  building,  which  was  then  In  process 
of  construction.  The  sum  of  |36,500  was  to 
be  paid  therefor  in  installments  at  times  spec- 
ified, and,  as  It  happened  in  the  course  of 
events,  the  payments  were  to  become  due  by 
the  terms  of  the  contract  as  follows:  33^ 
per  cent  on  March  1,  1901,  33^^  per  cent  on 
April  1,  1904,  and  the  balance  on  completion 
of  all  fixtures  under  the  contract  Pending 
the  contraat  the  contractor  gave  to  the  plain- 


tiff the  following  order,  namely:  "December 
30,  1903.  The  Fourteenth  Street  Store,  New 
York  City — Gentlemen :  We  hereby  authorize 
and  request  you  to  pay  to  Mr.  H.  Weniger, 
No.  437  Arch  street,  Philadelphia,  Pa.,  the 
sum  of  ^000,  charging  the  same  to  my  ac- 
count on  account  of  my  contract  as  follows: 
For  furnishing  and  erecting  all  fixtures  in  2d 
and  3d  fioors  of  store  14th  St  and  6th  Ave., 
New  York  City,  as  per  agreement  under  date 
of  Octol)er  14,  1903.  Very  truly  yours,  Rob- 
ert Tarlo  &  Son."  It  was  not  denied  that  the 
defendant  duly  accepted  this  order,  and  prom- 
ised to  pay  the  amount  thereof  to  the  plaintiff 
from  the  first  moneys  due  Tarlo '&  Son  on  ac- 
count of  the  existing  contract  The  failure  of 
the  defendant  to  do  so  constitutes  the  piain- 
tlfTs  cause  of  action.  The  issue  made  by  the 
answer  was  with  respect  to  the  allegation  In 
the  complaint  that  a  second  payment  became 
due  and  payable  in  April  to  the  contractor, 
which  exceeded  the  amount  of  the  order.  Upon 
the  trial  of  the  case  It  appeared  that  the  build- 
ing of  the  store  had  been  delayed,  and  that  it 
was  not  ready  for  the  reception  of  the  flxttires 
by  the  1st  of  2ilarch.  Tarlo  demanded  that 
the  defendant  should  pay  blm  $12,000  of  the 
amount  of  the  contract  price,  and  it  was  then 
arranged  that  the  latter  would  pay  $10,000. 
if  tlie  payment  of  the  plaintiffs  order  could 
t>e  postponed  to  April.  The  plahitiff  con- 
sented, and  the  contractor  received  his  money. 
In  the  early  part  of  April  the  defendant 
made  two  payments  to  the  contractor,  aggre- 
gating $5,150.  In  paying  $3,000  of  that 
amount  the  defendant  had  taken  the  contract- 
or's receipt  therefor  as  though  upon  plaintiCTs 
account;  but  it  was  without  the  knowledge 
or  acquiescence  of  the  plaintiff.  The  contract- 
or, after  receiving  the  two  April  xmymcnts 
from  the  defendant,  was  adjudged  a  bankrupt. 
The  defendant  refused  to  pay  to  the  plaintiff 
the  amount  of  the  order.  Upon  the  trial  the 
defendant  claimed  tliat  the  contractor  had 
obtained  bis  several  payments  upon  false  rep- 
resentations made  with  respect  to  the  com- 
pletion of  the  fixtures,  and  tliat  in  fact 
nothing  was  due  to  him  in  April  upon  the 
contract  The  trial  Judge,  at  the  conclusion 
of  the  evidence,  submitted  three  questions  to 
the  Jurors.  They  were  required  to  say,  first, 
whether  the  contractor,  prior  to  the  first  pay- 
ment made  In  April,  had  stated  to  an  officer 
of  the  defendant  that  all  the  fixtures  in  queft- 
tion  were  completed  and  ready  to  be  delivered; 
second.  If  this  statement  had  been  made, 
whether  that  officer  believed  It  to  he  true; 
and,  third,  If  the  statement  was  made  and 
believed  by  the  officer,  did  he  make  the  April 
payments  in  reliance  thereon?  The  Jury  an- 
swered each  of  these  questions  in  the  nega- 
tive. Afterwards  each  party  moved  for  the 
direction  of  a  verdict,  and  the  court  directed 
a  general  verdict  in  favor  of  the  plaintiff. 

By  their  verdict  the  Jurors  eliminated  from 
the  case  the  questions  of  fraud  and  misrep- 
resentation which  the  defendant  had  injected 
Into  the  Issue.    The  case  presented  simply  the 
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one  question  whether,  upon  the  facts,  the 
defendant  had  come  under  a  legal  ^obligation 
to  pay  to  the  plaintiff  the  amount  of  the 
order  which  the  contractor  had  given  him 
npon  the  defendant,  and  which  the  latter  had 
accepted.  Very  clearly,  in  my  opinion,  that 
obligation  was  created  and  became  enforceable 
the  very  moment  that  the  defendant  made 
the  further  jpayments  In  April  to  the  contract- 
or. The  order  amounted  in  law,  to  an  assign- 
ment, pro  tonto,  of  what  moneys  might  there- 
after be  payable  upon  the  contract  The  ef- 
fect of  giving  it  was  to  jBubstitute  the  plain- 
tiff as  the  recipient  to  that  extent  of  any 
future  payments,  from  the  time  of  its  accept- 
ance the  defendant  was  bound  to  apply  the 
fund  to  Its  payment  before  paying  out  any 
part  of  it  to  any  one  else.  Lauer  v.  Dunn, 
115  N.  Y;  405,  22  N.  E.  270.  When  In  March 
payments  were  demanded  by  the  contractor 
and  made  by  the  defendant,  the  plaintiff  had 
consented  to  the  postponement  of  the  payment 
of  bis  order  until  April.  When,  however,  In 
that  month  the  defendant,  instead  of  paying 
what  was  due  to  the  plaintiff,  recognized  the 
right  of  the  contractor  to  a  further  payment, 
the  right  of  the  plaintiff  to  receive  his  money 
became  complete.  The  defendant  might  per- 
haps have  declined  to  maice  any  payments  in 
April  until  satisfied  that  the  requirements 
of  the  contract  had  been  met  by  the  contract- 
or; bnt  It  was  also  quite  competent  for  it  to 
waive  strict  performance  of  the  contract,  and 
to  acquiesce  In  the  contractor's  demands  for 
further  payments  at  that  time.  If  the  defend- 
ant chose  to  do  so,  however,  it  could  not  be 
indulgent  at  the  expense  of  the  plaintiff.  The 
Instant  that  the  defendant  agreed  to  make 
a  further  payment  to  the  contractor  that 
instant  the  superior  right  of  the  plaintiff 
arose  and  required  that  the  fund  be  first 
applied  to  the  payment  of  the  accepted  order. 
Any  payment  made  regardless  thereof  was 
distinctly  prejudicial  to  the  plaintiff,  because 
It  deprived  him  of  a  fund,  of  wliicb  he  was, 
pro  tanto,  the  assignee. 

For  these  reasons  I  think  that  the  Judgment 
apiiealed  from  was  right,  and  that  it  should 
be  affirmed,  with  costs. 

CUI,L,EN,  C.  J.,  and  HATGHT,  VANN, 
WERNER,  WILLARD  BARTLETT,  and 
CHASE,  JJ.,   concur. 

Judgment  affirmed. 


(191  N.   T.  4W.) 

COBB    V.  UNITED  ENGINEERING  ft  CON- 
TRACTING CO. 

(Court  of  Appeals  of  New  York.     March  31. 
1908.) 

1.  BviDSNCE— Admissions  bt  Cobforatb  Or- 
ncEBs  OB  Agents. 

In  an  action  for  injury  due  to  being  struck 
by  a  stone,  evidence  that,  in  a  conversation  at  a 
casual  meeting  of  witness  and  defendant's  presi- 
dent, the  president,  on  beinx  told  of  the  accident, 
did  not  deny  that  defendant  was  doing  the  blast- 


ing in  the  vicinity  of  the  bnildioK  where  plalotiS 
was  injured,  and  expressed  sorrow  over  the  acci- 
dent, was  inadmissible,  since  the  declaration  of 
an  agent  or  officer  of  a  corporation  is  not  evi- 
dence against  it.  except  where  made  In  the 
course  of  bis  agency,  or  in  discbarge  of  liis  of- 
ficial duties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {{  016-836.] 

2.  Appeai,  — Review— Habkless  Ebrob— Ad- 

KISSION   or  IBVIDENCX. 

Where,  in  an  action  for  injury  due. to  being 
struck  by  a  stone,  the  evidence  relating  to  de- 
fendant bein^  the  only  one  ensaspd  in  b1a.<!tine 
in  the  vicinity  of  the  bnildinR  where  pInintiCt 
was  injured  was  of  sliebt  character,  defendant 
had  a  right  to  insist  that  incompetent  evidence, 
though  of  little  value  or  wholly  immaterial, 
should  not  be  urged  upon  the  jury  as  a  reason 
for  holding  defendant  liable  for  the  accident 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig 
vol.  3,  Appeal  and  Error,  ii  4153-llGO.] 

3.  Evidence  —  Examination  of  Experts  -• 
Hypothetical  Questions  and  ANswias-- 
Facts  Forming  Basis  of  Opinion. 

The  opinion  of  a  surgeon,  in  a  personal  la- 
Jnry  action,  in  answer  to  a  hypothetical  quHt- 
tion,  should  have  been  stricken,  where  based 
in  part  on  facts  not  included  therein,  and  ihe 
question  made  to  exclude  from  witness'  mind  all 
statements  previously  made  to  him  by  plaintiff 
and  her  husband,  including  the  antecedent  histo- 
ry of  her  family,  except  as  stated  in  the  ques- 
tion. 

[Ed.  Note.— For  cases  in  point  see  Ce<it  Dig. 
vol.  20,  Evidence,  |  2376.1 

4.  Sam»— Discretion  of  Tbial  Cottbt. 

The  trial  court  has  some  discretion  regarding 
the  form  of  hypothetical  questions  propounded 
to  an  expert  but  such  discretion  does  not  extend 
to  allowmg  an  expert  to  take  into  account,  in 
answering,  facts  gleaned  apart  from  the  trial. 

[Eld.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  {|  2369-2376.] 

Api)eBl  from  Supreme  Court,  Appellate 
Dlvtelon,  First  Department 

Action  by  Henrietta  Cobb  against  the  Unit- 
ed Engineering  &  Contracting  Company. 
From  a  Judgment  of  the  Appellate  Division 
(118  App.  Div.  904,  103  N.  Y.  Supp.  1119) 
affirming  a  Judgment  for  plaintiff  and  an 
order  denying  a  new  trial,  defendant  appeals. 
Reversed,   and  new  trial  granted. 

Alton  B.  Parker,  for  appellant  Benjamin 
Slade,  for  respondent 

CHASE,  J.  The  plaintiff,  while  standing 
opposite  an  open  doorway  on  the  third  fioor 
of  a  building  on  the  north  side  of  West  Thir- 
ty-Third street,  in  the  borough  of  Manhattan, 
city  of  New  York,  was  bit  on  the  right  side 
by  a  stone  which  came  through  such  door- 
way. She  fell  against  her  husband,  who  was 
standing  by  her  side.  This  action  was 
brought  against  the  defendant  to  recover  for 
the  injuries  alleged  to  have  resulted  from 
such  blow  and  from  the  fall  occasioned 
thereby.  At  the  trial  the  Jury  rendered  a 
verdict  In  her  favor  of  $25,000. 

The  Injuries  claimed  by  the  plaintiff  to 
have  been  the  proximate  result  of  such  blow 
Include  extreme  nervousness,  one  broken  and 
two  fractured  ribs  on  the  right  side,  and  a 
bruise  on  the  left  breast,  ultimately  resulting 
In  a  cancer,  necessitating  the  removal  of  the 
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breast  and  a  partial  loss  of  the  use  of  the 
left  arm.  At  the  foundation  of  the  plaintiff's 
right  to  recover  la  the  question  whether  the 
defendant  hurled  the  stone  that  It  Is  claimed 
caused  the  injury.  At  the  thue  of  the  ac- 
cident the  work  of  excavating  had  been  com- 
menced In  said  borough  for  the  Pennsylvania 
Railroad  Depot  Such  excavations  and  the 
preparations  therefor  were  somewhat  extend- 
ed upon  the  lands  located  southerly  of  the 
building  where  the  plaintiff  was  standing 
when  she  was  injured.  The  defendant  ad- 
mits that  it  was  engaged  In  making  certain 
excavations  for  a  tunnel  shaft  about  20  feet 
square  in  the  vicinity  of  No.  653  West  Thirty- 
Second  street,  in  said  borough,  and  that  it 
used  dynamite  for  blasting  purposes  when 
it  became  necessary  in  the  progress  of  said 
work,  but  It  denies  that  the  plaintiff  was 
struck  by  a  stone  hurled  from  the  place' where 
It  was  engaged  In  said  work. 

The  case  was  tried  with  knowledge  that 
it  was  necessary  for  the  plaintiff  to  prove 
that  the  stone  which  hit  her  was  burled  by  a 
blast  fired  by  the  defendant,  and  the  trial 
court  so  charged  the  jury  at  the  commence- 
ment of  his  address  to  them. 

The  evidence  relied  upon  to  show  that  the 
defendant  hurled  the  stone  which  hit  the 
plaintiff  is  unsatisfactory.  One  or  more 
witnesses  heard  the  noise  from  blasts  fired 
In  that  vicinity  on  the  morning  in  question, 
but  no  witness  was  produced  that  saw  the 
blast  fired  at  the  thne  of  the  accident,  or  that 
saw  the  stones  flying  therefrom,  except  as 
they  hit  the  building  in  which  the  plaintiff 
was  standing,  or  as  they  came  through  said 
doorway.  The  value  of  the  statements  of 
three  witnesses  for  the  plaintiff  to  the  effect 
that  the  defendant  fired  the  blast  that  hurl- 
ed the  atone  In  question,  and  that  no  one  oth- 
er than  the  defendant  was  engaged  in  blast- 
ing In  that  vicinity,  was  substantially  affect- 
ed, if  not  wholly  overcome,  by  the  cross-ex- 
amination of  such  witnesses.  The  evidence 
of  at  least  two  of  such  witnesses  was  stricken 
out  as  hearsay  on  motion.  Assuming  that 
the  evidence  of  one  of  such  witnesses  was 
not  stricken  out,  it  appears  from  his  cross- 
examination  that  he  had  no  personal  knowl- 
edge on  the  subject,  and  that  his  statements 
were  hearsay  and  conjectural.  The  testi- 
mony that  a  painted  sign  bearing  the  defend- 
ant's name  was  on  a  certain  building  near  the 
excavations,  and  also  one  near  the  proposed 
tuimel  shaft,  did  not  prove  anything  further 
than  the  defendant  had  previously  admitted. 
The  nature,  appearance,  and  general  char- 
acter of  the  stone  that  hit  the  plaintiff  is 
similar  to  that  found  generally  throughout 
Manhattan  Island,  and  not  peculiar  to  the 
particular  place  where  the  defendant  admits 
It  was  engaged  in  excavating. 

The  other  testimony  relied  upon  by  the 
plaintiff  Is  that  of  a  witness  from  which  it 
Is  dalmed  that  Mr  Hough,  the  president  of 
defendant,  admitted  that  the  defendant  flred 
the  blast  that  hurled  the  stone.   The  record  re- 


lating to  such  testimony  Is  as  follows:  "Q.  Did 
you,  subsequent  to  this  action,  meet  the  presi- 
dent of  the  company,  Mr.  Hough?  (Mr.  Sou- 
vler:  Objected  to  as  incompetent,  irrelevant, 
and  immaterial,  and  upon  the  ground  that  he 
assumes  that)  A.  I  did.  •  *  *  Q.  Did 
you  have  a  ccnversatlon  with  Mr.  Hough  with 
relation  to  this  work  being  done  at  the  time  of 
this  accident  by  this  company?  (Mr.  Bouvler: 
Objected  to  as  incompetent  Irrelevant,  and 
immaterial,  and  not  binding.  Objection  over- 
ruled ;  exception  to  the  defendant.)  A.  I  did. 
Q.  Will  you  kindly  'State  to  his  honor  and 
the  Jury  all  that  was  said  by  Mr.  Hough? 
(Mr.  Bouvler:  Objected  to  as  Incompetent 
irrelevant,  and  Immaterial,  and  not  binding, 
and  Indufinlte  In  time.  Objection  overruled ; 
exception  to  the  defendant)  A.  I  described 
the  accident  that  happened  to  Mrs.  Cobb,  and 
my  recollection  Is  that  he  said  he  was  very 
sorry  about  It,  and  it  was  very  distressing, 
and  words  to  that  effect  There  was  nothing 
said  in  relation  to  who  did  the  work,  and 
what  the  nature  of  the  work  being  done  at 
the  time  of  this  accident  was."  It  subse- 
quently appeared  that  this  conversation  was 
a  day  or  two  after  the  accident  at  a  casual 
meeting  at  the  Engineers'  Club.  On  the  cross- 
examination  of  this  witness  he  stated  that 
he  knew  the  defendant  was  engaged  in  blast- 
ing, and  In  proof  thereof  he  said:  "The  presi- 
dent of  the  company  did  not  deny  that  It 
was  his  company  that  was  doing  the  blasting 
when  we  talked  It  over."  And  again:  "We 
talked  over  the  subject  of  the  accident,  and 
he  expressed  his  sorrow  that  It  happened." 
This  testimony  was  lnadmlsslbl&  It  is  clear 
upon  principle  and  well  settled  by  authority 
that  the  declaration  of  an  agent  or  that  of 
an  oflScer  of  a  corporation  is  not  evidence 
against  his  principal,  except  when  made  in 
the  course  of  his  agency,  or  In  the  discharge 
of  his  official  duties.  First  National  Bank 
of  Lyons  v.  Ocean  National  Bank,  00  N.  Y.  278, 
296, 19  Am.  Rep.  181 ;  Fox  v.  Village  of  Man- 
chester, 183  N.  X.  141,  146,  76  N.  E.  1116,  2 
L.  R.  A.  (N.  S.)  474 ;  Tompkins  v.  Fonda  Glove 
Lining  Company,  188  N.  T.  261,  264,  80  N.  B. 
93a 

It  may  be  suggested  that  the  answers  of 
the  witness  are  not  of  sufficient  Importance 
to  have  affected  the  Jury  in  the  determination 
of  the  question  under  consideration.  If  this 
evidence  was  not  competent  for  the  purpose 
of  aiding  the  jury  in  determining  the  ques- 
tion as  to  whether  the  defendant  hurled  the 
stone  that  hit  the  plaintiff,  then  it  is  wholly 
Immaterial  for  any  purpose.  As  we  have 
seen,  It  was  Incompetent  as  an  admission 
against  the  defendant  In  view  of  the  fact 
that  the  testimony  relating  to  the  defend- 
ant being  the  only  one  engaged  In  blasting 
In  the  vicinity  of  the  building  where  the 
plaintiff  was  injured  Is  of  so  alight  a  char- 
acter, the  defendant  had  a  right  to  insist 
that  incompetent  testimony,  although  of  little 
value  or  wholly  Immaterial,  should  not  be 
'urged  upon  the  Jury  as  a  reason  f6r  holding 
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the  defendant  liable  for  the  accident  That 
the  evidence  was  Insisted  upon  by  the  plain- 
tiff as  proof  of  the  defendant's  liability  is 
shown,  not  only  by  a  general  view  of  the  rec- 
ord, but  by  the  fact  that  the  plaintiff  in  this 
court  has  Insisted,  not  only  that  the  evidence 
is  competent,  but  that  the  failure  of  the  de- 
fendant's president  at  the  time  of  such  con- 
versation with  a  stranger  to  the  action  to 
deny  that  the  defendant  fired  the  blast,  in- 
stead of  expressing  sympathy  for  the  plain- 
tiff, is  a  reason,  and  it  proves  to  be  the  prin- 
cipal reason,  urged  for  holding  the  defendant 
liable  in  this  action. 

The  surgeon  who  performed  the  operation 
upon  the  plaintiff  nearly  three  years  after 
the  accident,  and  treated  her  for  a  few  weeks 
thereafter,  was  called  as  a  witness  in  her 
behalf.  He  testified  in  response  to  a  hypo- 
thetical question.  In  substance,  that  In  his 
opinion  the  cancer  was  caused  by  the  fall  of 
the  plaintiff  against  her  husband's  knee  at 
the  time  she  was  struck  by  the  stone.  On 
cross-examination,  referring  to  the  hypothet- 
ical question,  he  testified:  "My  answer  is 
predicated  upon  the  history  of  the  case  as 
she  gave  it  to  me,  supplemented  by  my  own 
examination.  The  history  of  the  case  as  re- 
cited to  me  was  an  indispensable  circum- 
stance in  coming  to  a  conclusion  in  answer 
to  this  hypothetical  question  that  the  trauma 
may  have  been  the  cause  of  the  cancer.  I 
have-  taken  into  consideration  the  character 
of  the  contusion  that  she  is  supposed  to  have 
sustained.  I  had  in  mind  a  contusion  as  re- 
lated to  me  was  caused  by  Mrs.  Cobb's  fall. 
The  kind  of  a  contusion  was  rather  of  a 
severe  contusion.  That  is  what  I  assumed. 
I  took  Into  consideration  the  fact  that  to  the 
doctor  who  attended  to  It,  It  appeared  so 
slight  he  paid  no  attention  to  it  Although 
it  was  so  slight  that  to  a  medical  man  it 
presented  nothing  that  was  worthy  of  at- 
tention, I  assumed  a  severe  contusion  on 
account  of  the  severity  of  the  after  ^ects 
which  were  stated  to  me  by  the  patient"  He 
further  testified  that  the  statements  that  he 
had  taken  into  account  were  made  to  him 
by  the  patient  and  her  husband,  and  be  fur- 
ther said  that  be  had  such  statement  In  his 
mind  when  he  answered  the  hypothetical 
question.  He  further  testified:  "In  answer- 
ing the  hypothetical  question  I  had  that  In 
my.  mind  what  the  plaintiff  and  her  husband 
had  told  me  regarding  the  changes  in  the 
contour  of  the  breast,  and  the.  period  in  which 
these  changes  had  manifested  themselves." 

After  an  adjournment  this  witness,  upon 
further  examination  by  the  plaintiff's  coun- 
sel, materially  qualified  the  testimony  given 
by  him  on  such  cross-examination,  and  said 
In  substance  that  he  took  into  account  the 
statements  made  to  him  for  the  purpose  of 
diagnosing  the  plaintiff's  case,  but  not  for 
the  purpose  of  answering  the  hypothetical 
question.  He  admitted,  however,  on  such  re- 
direct examination,  that,  "in  order  to  deter- 
mine the  existence  of  any  positive  factor, 


I  (he)  had  to  inquire  into  the  antecedent 
history  of  her  family.  That  was  not  in  the 
hypothetical  question."  The  defendant  mov- 
ed to  strike  out  the  answer  of  the  witness 
to  such  question,  but  the  motion  was  denied, 
and  the  defendant  excepted.  The  motion 
should  have  been  granted,  and  the  plaintiff 
allowed  to  restate  the  question  to  the  wit- 
ness, excluding' from  the  mind  of  the  witness 
all  statements  previously  made  to  him  by 
the  plaintiff  and  ber  husband,  including  the 
antecedent  history  of  her  family,  except  as 
stated  in  the  question.  If  the  witness  an- 
swered such  question,  his  answer  could  have 
been  considered  by  the  jury.  The  opinion 
of  the  witness,  in  answer  to  the  question  as 
put  to  him,  was  undoubtedly  based  in  part 
upon  facts  not  included  therein.  An  expert 
veltness  should  be  confined  to  questions  which 
contain  in  themselves  the  facts  assumed  to 
be  proven,  and  upon  which  his  opinion  is 
desired.  Link  v.  Sheldon,  136  N.  Y.  1,  82 
N.  B.  696. 

The  trial  court  has  some  discretion  In  re- 
gard to  the  form  of  questions  to  be  propound- 
ed to  an  expert,  but  such  discretion  has  never 
been  extended  so  as  to  allow  an  expert  to 
take  into  account  in  answering  a  question 
unsworn  statements  of  facts  gleaned  apart 
from  the  trial 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

CDLLBN,  C.  J.,  and  OBAY,  HAIGHT, 
VANN,  WERNER,  and  WIXJuABD  BART- 
LETT,  J  J.,  concur. 

Judgment  reversed,  et& 

091  N.  Y.  «6) 

CLARK  V.  NEW  YORK  CENT.  &  H.  B.  R. 
CO. 

(Court  of  Appeals  of  New  York.     March  31, 
1908.) 

1.  Appeai/— Review— Questions  of  Fact. 

Under  the  Employers'  Liability  Act,  Laws 
1902,  p.  1750,  c.  600,  §  3,  making  the  question 
of  whether  the  employ^  tinderstood  and  assum- 
ed the  risk  of  injury  a  question  of  fact  subject 
to  the  powers  of  the  court  in  proper  cases  to  set 
aside  a  verdict  as  contrary  to  the  evidence,  in 
an  action  for  the  death  of  plaintifTs  intestate  by 
the  negligence  of  defendant  railroad,  where  tlie 
appellate  division  examined  jtJie  facts  and  found 
no  error  therein,  it  was  error  to  reverse  a  judg- 
ment for  plaintiff  on  the  ground  that  intestate 
assumed  the  risk  which  resulted  in  his  death, 
since  that  wag  a  question  of  fact 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {{  3928-3934.] 

2.  Master  and  Servant  —  The  Relation  — 
Statutory  Reoui.ation — Assuxftion  of- 
Risk — Question  of  Fact. 

The  enactment  of  the  Employers'  Liability 
Act,  Laws  1902,  p.  1750,  c.  600,  \  8,  was  a 
proper  exercise  of  legislative  power. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {{  1005,  1068- 

losai 


Digitized  by 


Google 


398 


84  NORTHEASTERN  REPORTER. 


(N.Y. 


3.  Appeal  —  ExcEFTions  m  Loweb  CoxreT— 

Sufficiency. 

Doubt  as  to  the  application  of  an  excep- 
tion defeats  it,  as  a  judgment  will  not  be  set 
aside  unless  appellant  can  point  to  a  definite 
error  raised  by  a  specific  exception;  and,  in 
excepting  to  a  specific  proposition  or  to  a  par^ 
ticular  remark  of  the  judged  the  exception 
should  point  out  clearly  and  distinctly  the  ob- 
jectionable proposition,  so  that  there  may  not  be 
any  doubt  as  to  the  character  of  the  exception, 
or  of  Its  application, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  1621.] 

4.  Same. 

In  an  action  for  injuries  to  plaintiff's  Intes- 
tate, because  of  defects  in  a  coupling  on  a 
freight  car,  where  the  court  modified  its  own 
charge  by  charging  upon  the  oral  request  of 
plaintiff  that  it  was  not  necessary  that  the  rail- 
road have  actual  notice  of  the  defect,  if  it  had 
continued  for  such  a  time  that  it  should  have 
known  it,  and  counsel  then  remarked  that,  if 
the  break  occurred  on  the  same  day  of  the  in- 
jury, its  liability  was  a  question  for  the  jury, 
as  it  might  have  had  actual  notice  thereof,  to 
which  the  court  assented,  whereupon  defend- 
ant's counsel  excepted  to  the  modification  of  the 
charge,  and  to  the  charge  on  request  of  plain- 
tiff, though  the  last  charge  was  erroneous,  there 
being  no  evidence  of  the  actual  notice,  defend- 
ant's exception  was  insufficient,  as  not  specifical- 
ly designating  the  charge  to  which  it  excepted. 

[Ed.  •  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {  1621.] 

Werner,  J.,  dissenting. 

Appeal  from  Supreme  Coart,  Appellate  Di- 
vision, Fourth  Department 

Action  by  Apnie  M.  Clark,  as  administra- 
trix ol  George  O.  Clark,  deceased,  against  the 
New  York  Central  &  Hudson  River  Railroad 
Company.  From  an  order  of  the  Appellate 
Division  (115  App.  Dlv.  818,  101  N.  T.  Supp. 
96)  reversing  a  judgment  for  plaintiff,  plain- 
tiff appeals.  Reversed,  and  Judgment  of  tbe 
trial  court  affirmed. 

'    A.  Lee  Olmsted,  for  appellant    Alexander 
H.  Cowle,  for  reqiondent. 

VANN,  J.  The  plalntlfTs  Intestate,  while 
engaged  in  the  discharge  of  his  duties  as  a 
brakeman  for  the  defendant,  was  killed  under 
tbe  following  circumstances:  On  the  25th  of 
September,  1906,  the  train  on  which  he  was 
employed  started  from  Rochester,  and  at 
about  4  o'clock  In  tbe  afternoon  reached  Sene- 
ca Falls,  where  one  car  was  to  be  left  and 
three  attached.  For  that  purpose  the  engine 
and  one  car,  known  as  the  "Syracuse  car," 
were  detached  from  the  train  and  switched 
from  the  main  track  to  a  storage  siding, 
where  there  was  a  string  of  five  or  six  cars, 
the  most  westerly  of  which  was  one  loaded 
with  hay  that  was  to  be  made  a  part  of  the 
train.  A  coupling  was  made  between  the  Sy- 
racuse car  and  the  most  easterly  car  of  the 
string,  which  was  a  Michigan  Central  car, 
and  all  flie  cars  on  the  siding  were  pulled  out 
and  switdied  over  onto  the  main  track  where 
the  hay  car  was  left  Thereupon  the  remain- 
ing cars  of  the  string  were  taken  back  to  the 
storage  siding  in  order  to  leave  them  where 
they   were   before.    There   were   automatic 


couplers  on  the  Michigan  Central  car  and  on 
the  Syracuse  car,  and  on  the  latter  as  well  as 
on  tbe  engine  were  air  brakes  duly  connected. 
As  tbe  engine  backed  tbe  string  westerly  on 
the  storage  siding.  Hoy,  a  brakeman,  ran 
alongside  for  the  purpose  of  cutting  tl'£  coup- 
ling between  the  Syracuse  and  Michigan  Cen- 
tral cars.  There  was  a  slight  curve  In  the 
track,  so  that  the  engineer  could  not  see  Hoy 
when  he  was  close  to  the  train,  and  he  could 
not  see  the  engineer.  When  the  time  came 
to  make  the  cut  Hoy  stepped  out  from  the 
train  and  signaled  the  engineer  to  slow  up, 
which  he  did  by  applying  the  air  brake  and 
reducing  the  s^eed  from  five  miles  an  hour 
almost  to  a  stop.  This  let  out  the  slack,  and 
loosened  the  coupling  between  the  cars.  Hoy 
tried  to  uncouple  the  Michigan  Central  and 
Syracuse  cars,  so  that  the  cars  to  be  left  on 
the  siding  would  move  on  steadily  and  smooth- 
ly by  their  own  momentum  to  the  position  de- 
sired. He  lifted  the  lever  that  should  have 
pulled  the  pin  which  held  the  coupling  togeth- 
er between  said  cars.  The  lever  turned,  how- 
ever, without  lifting  the  pin,  and  there  was 
a  sudden  Jolt  owing  to  the  defective  coupling. 
As  Hoy  thus  failed  to  uncouple  he  signaled 
the  engineer  to  back  slowly,  and  when  the 
slack  came  he  pulled  the  pin  by  hand.  When 
Hoy  tried  to  uncouple  but  failed,  because  the 
coupling  appliance  did  not  work,  the  plain- 
tlCf's  Intestate  was  walking  westward  on  top 
of  the  train  in  order  to  apply  the  hand  brake 
at  the  proper  time.  As  the  Jolt  came,  owing 
to  tbe  sudden  stoppage  and  the  failure  to  un- 
couple, he  was  within  two  or  three  feet  of  the 
west  end  of  the  rear  car,  and  the  effect  was 
to  throw  him  head  foremost  over  the  end  of 
tbe  car  onto  tbe  track.  Hoy,  not  knowing 
this,  signaled  tbe  engineer  to  give  him  slack, 
and  when  tbe  slack  came  and  he  uncoupled 
by  hand  the  cars  thus  released  ran  over  the 
decedent,  as  they  continued  to  back  toward 
the  west.  Tbe  failure  of  the  lever  to  lift  tbe 
pin  was  owing  to  a  broken  clevis  between  tbe 
operating  lever  and  the  pin  of  tbe  automatic 
coupler,  and  this  condition  of  the  clevis  caus- 
ed the  sudden  Jolt  of  the  car  upon  which  the 
decedent  was  walking,  and  threw  him  off. 
After  the  accident  when  an  examination  was 
made  to  see  why  the  coupling  apparatus  did 
not  work,  the  broken  clevis  was  found  with 
tlie  fractured  ends  so  covered  with  rust  as  to 
show,  in  the  opinion  of  an  expert,  that  the 
break  was  at  least  six  weeks  old.  It  could 
have  been  discovered  by  tbe  exercise  of  ret.- 
Bonable  care  In  inspecting.  The  case  was  sent 
to  the  Jury  by  the  trial  court,  and  they  found 
a  verdict  for  tbe  plaintiff:  but  upon  appeal 
to  the  Appellate  Division  the  Judgment  was 
reversed,  and  a  new  trial  granted  upon  ques- 
tions of  law  only,  "the  facts  having  been  ex- 
amined, and  no  error  found  therein." 

While  according  to  their  order,  which  con- 
trols us,  the  Appellate  Division  approved  the 
facts  as  found  by  the  Jury,  and  reversed  the 
Judgment  of  tbe  trial  court  upon  questions 
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of  law  only,  according  to  their  opinion,  they 
reyersed  upon  the  ground  that  the  plaintiff's 
Intestate  assumed  the  risk  which  resulted  in 
his  death.  That,  however,  was  not  a  question 
of  law,  for  it  is  made  a  question  of  fact  by 
statute.  They  had  no  power  to  reverse  as 
matter  of  law  on  that  ground,  because  the 
action  was  brought  under  the  employers'  lia- 
bility act  which  provides  that:  "The  ques- 
tion whether  the  employ^  understood  and  as- 
sumed the  risk  of  such  injury,  or  was  guilty 
of  contributory  negligence,  by  bis  continuance 
in  the  same  place  and  course  of  employment 
with  knowledge  of  the  risk  of  Injury  shall  be 
one  of  fact,  subject  to  the  usual  powers  of  the 
court  in  a  proper  case  to  set  aside  a  verdict 
rendered  -contrary  to  the  evidence."  Laws 
1902,  p.  1750,  c.  600,  $  3.  While  the  Appel- 
late Division,  if  not  satisfied  with  the  terdlct, 
could  have  set  it  aside  as  contrary  to  the  evi- 
dence, it  had  no  power  to  set  it  aside  as  con- 
trary to  law,  for  the  statute  expressly  makes 
the  question  one  of  fact  -The  Legislature 
had  the  power  to  do  this,  and  the  courts  must 
enforce  the  statute  as  it  is  written. 

The  learned  counsel  for  the  defendant  relies 
oi)  an  exception  taken  to  the  charge  in  order 
to  sustain  the  action  of  the  Appellate  Divi- 
sion. The  trial  judge,  in  the  bo6y  of  his 
charge,  instructed  the  Jury  as  follows:  "The 
defendant  claims  in  this  case  that  this  car 
was  Inspected;  that  it  was  inspected  by  this 
witness,  who  came  here  from  East  Rochester, 
Wormbull.  He  says  that  on  the  23d  of  Sep- 
tember, preceding  this  28th,  when  the  accident 
occurred,  he  examined  this  car  in  particular 
and  O.  K.'d  it  I  say  to  you,  if  he  at  that 
time  inspected  this  car  carefully  and  gave  it 
a  thorough  Inspection,  and  that  on  the  jour- 
ney from  East  Rochester  after  this  Inspection 
to  this  place  at  Seneca  Falls  there  was  some- 
thing occurred  which  broke  this  clevis,  if  you 
find  that  to  be  the  fact  the  plaintiff  ought  not 
to  recover  in  this  action,  because  the  railroad 
company  had  very  recently  had  this  inspec- 
tion made,  if  you  find  that  to  be  the  fact. 
But  the  plaintiff  claims.this  was  an  old  break — 
there  was  rust  over  the  place  where  it  was 
broken — and  that  it  was  observed  by  people 
right  there  at  the  time  of  the  accident  So 
that  you  will  observe  that  Is  a  question  which 
peculiarly  addresses  Itself  to  you.  It  Is  for 
yon  to  pass  upon  those  facts  and  determine, 
and  if  you  find  that  this  car  was  not  properly 
inspected,  if  you  determine  that  question  In 
favor  of  the  plaintiff,  then  you  may  infer  and 
find  that  the  defendant  was  guilty  of  negli- 
gence." At  the  close  of  the  charge,  Mr.  Olm- 
sted, the  counsel  for  the  plaintiff,  said:  "I 
desire  to  except  to  that  portion  of  your  hon- 
or's charge  where  you  stated  if  something  oc- 
curred between  East  Rochester  and  Seneca 
Falls  which  caused  the  break  the  plaintiff 
ought  not  to  recover,  and  in  that  connection  I 
ask  your  honor  to  say  that  it  is  not  necessary 
that  the  defendant  have  actual  notice  of  the 
break  or  of  the  condition,  but  that  if  the  break 


in  this  coupler  had  continued  a  sufficient 
length  of  time  so  that  the  defendant  ought 
reasonably  to  have  known  about  It  and  rem- 
edied it  that  they  are  Just  as  liable  as  though 
they  had  had  actual  notice."  The  Court: 
"Yes,  I  will  BO  charge,  and  withdraw  the 
charge  I  made.  I  think  that  Is  for  the  Jury." 
Mr.  Olmsted:  "To  say  whether  the  defendant 
knew  or  ought  to  have  known  of  the  condi- 
tion?" The  Court:  "It  occurred  to  me  when 
I  was  giving  my  charge  that  the  time  was  so 
short  as  a  matter  of  law  perhaps  I  ought  to 
say  that  they  had  fulfilled  their  duty  com- 
pletely, but  I  think  it  would  bf  a  question  for 
the  Jury."  Mr.  Olmsted:  "It  might  occur 
that  they  had  actual  notice  of  the  defect  in 
the  meantime."  The  Court:  "Yes."  Mr.  Wil- 
liams, the  counsel  for  the  defendant:  "I  wish 
to  except  to  the  modification  of  the  charge 
and  to  the  charging  of  the  request  made  by 
Mr.  Olmsted." 

If  the  exception  had  pointed  specifically  to 
the  last  remark  of  the  counsel  for  the  plain- 
tiff, it  would  have  raised  reversible  error,  be- 
cause there  was  no  evidence  to  Justify  that 
statement,  which  the  court  made  its  own  by 
assenting  thereto.  Trial  lawyers  should  re- 
member that  it  Is  Just  as  important  to  hold 
verdicts  as  it  is  to  get  them,  and  that  a  re- 
quest to  charge,  not  founded  <m  evidence,  but 
upon  mere  conjecture,  is  a  hazardous  proceed- 
ing. The  exception,  however,  in  this  Instance, 
was  not  sufficiently  specific;  for  it  was  ad- 
dressed to  "the  modification  of  the  charge" 
and  "to  the  charging  of  the  request"  leaving 
it  uncertain  which  request  was  aimed  at,  as- 
suming that  there  were  two.  The  modifica- 
tion of  the  charge  was  proper.  The  first  re- 
quest, which  was  the  only  one  made  in  form, 
was  also  proper.  It  is  claimed  that  the  objec- 
tionable remark  was  not  a  request  but  part  of 
a  colloquy,  occurring  aside  between  court  and 
counsel  and  that  the  assent  of  the  court  was 
not  addressed  to  the  Jury.  Whether  it  should 
be  regarded  as  a  request  or  an  informal  argu- 
ment to  justify  the  court  in  its  change  of  posi- 
tion is  left  in  doubt  by  the  record.  Treating 
It  as  a  request  howeter,  the  exception  points 
quite  as  clearly  to  the  formal  request  made  in 
connection  with  the  exception  to  the  charge 
taken  by  the  plaintiff  and  to  the  modification 
which  followed  as  to  the  Informal  remark  In 
question.  Doubt  as  to  the  application  of  an 
exception  defeats  it  for  a  Judgment  should 
stand,  unless  the  appellant  can  point  to  a  defi- 
nite error  raised  distinctly  by  a  specific  ex- 
ception. The  counsel  excepting  "myst  lay  his 
finger  on  the  point"  he  seeks  to  raise,  so  that 
neither  the  court  nor  the  opposing  counsel 
will  be  misled,  but  both  may  act  advisedly 
and  correct  the  error  if,  on  reflection,  after 
the  point  Is  clearly  presented,  it.  is  regarded 
as  an  error.  "When  it  Is  intended  to  except 
to  a  specific  proposition  or  to  particular  re- 
marks of  a  Judge  in  his  charge  to  the  Jury, 
the  counsel  making  the  exception  should  put 
his  finger  on  the  proposition  clearly  and  dis- 
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tlnctly,  beyond  any  qnestton,  and  employ  lan- 
guage entirely  plain,  so  that  there  can  be  no 
donbt  as  to  the  real  character  of  the  excep- 
tion, or  as  to  what  was  actually  Intended. 
This  la  essential  to  enable  the  judge  to  cor- 
rect, modify,  or  change  the  language  used,  if 
he  deems  It  proper,  and  to  prevent  any  mis- 
conception or  misapprehension  as  to  what  por- 
tion of  the  charge  the  exception  was  intended 
to  apply."  McGlnley  v.  U.  S.  Lite  Ins.  Co., 
77  N.  Y.  495,  497.  This  rule  Is  well  establish- 
ed (Brozek  v.  Steinway  By.  Co.,  161  N.  Y.  63, 
65,  56  N.  K  395),  but  it  was  not  complied 
with  when  the  exception  under  consideratlou 
was  taken  and  no  other  is  relied  upon.  Un- 
der the  circumstances  the  court  could  not  tell 
what  the  counsel  for  the  defendant  was  aim- 
ing at,  and  it  bad  a  right  to  assume  that  the 
exception  was  taken  to  the  formal  request  as 
charged,  and  not  to  the  Informal  remark. 

As  the  Judgment  was  reversed  upon  ques- 
tions of  law  only,  when  there  was  no  question 
of  law  to  authorize  a  reversal,  the  order  of 
the  Appellate  Division  sliould  be  reversed, 
and  the  Judgment  of  the  trial  court  affirmed, 
with  costs  in  both  courts. 

CULLBN,  O.  J.,  and  GRAY,  HAIGHT,  WII/- 
liARD  BARTLETT,  and  CHASE,  JJ.,  concur. 
WERNBB,  J.,  dlssenta. 

Ordered  accordingly. 

(in  N.   T.  448)    ■ 

HOFFERBERTH  r.  NASH. 

yCoort  of  Appeals   of  New  York.   March  31, 

1908.) 

JODGMENT— ACnORS  ON  DOHXSnC  JunOMKNT 

— Limitations. 

Code  of  Procedure,  |  375,  providing  that, 
vhere  a  judgment  shall  be  recovered  against 
one  or  more  of  several  persons  jointly  indebted 
on  a  contract  in  proceedmgs  where  only  part  of 
the  defendants  were  served,  those  not  originally 
summoned  to  answer  the  complaint  may  be 
summoned  to  show  cause  why  they  should  not 
be  bound  by  the  judgment  the  same  as  if  orig- 
inally summoned,  has  been  superseded  by  Code 
Civ.  Proc.  §  1937,  providing  that,  after  recovery 
against  joint  debtors,  only  part  of  whom  were 
served  with  summons,  an  action  may  be  main- 
tained by  the  judgment  creditor  against  one  or 
more  of  tliosc  not  served  to  procure  a  judgment 
ctiarging  tlieir  property  with  the  sum  still  un- 
IMud  on  the  original  judgment.  Btld,  that  an 
action  brought  under  section  1937  to  charge 
defendant's  property  on  an  unpaid  judgment  ren- 
dered aga'nst  him  and  a  joint  debtor  18  years 
before  will  be  barred  by  the  lO^year  statute  of 
limitations  provided  by  Code  Civ.  Proc.  |  388, 
for  actions  not  otherwise  specially  provided  for. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Charles  Hofferberth  against 
George  Nash.  From  a  Judgment  of  the  Ap- 
pellate Division,  First  Department  (117  App. 
Div.  284,  102  N.  Y.  Supp.  817),  reversing  a 
Judgment  of  the  Appellate  Term  affirming  a 
Judgment  of  the  City  Court  of  New  York  en- 


tered on  a  directed  verdict  for  plaintiff,  plain- 
tiff appeals.  Affirmed,  and  Judgment  absolute 
ordered  against  appellant 

James  A.  Allen,  for  appellant  Ellas  & 
Goodman  and  H.  0.  S.  Stlmpson,  for  re- 
spondent 

WILLARD  BARTLETT,  3.  This  Is  an  ae- 
tion  under  section  1937  of  the  Code  of  ClvU 
Procedure  to  charge  tlie  property  of  the  de- 
fendant with  the  sum  remaining  unpaid  upon 
a  Judgment  rendered  against  him-  and  hla 
Joint  debtor  in  a  suit  in  which  only  the  other 
joint  debtor  was  served  with  the  summons, 
no  aervice  haying  been  made  upon  this  de- 
fendant The  Judgment  in  tliat  suit  was  ob- 
tained on  March  4,  18^,  The  present  action 
was  commenced  more  than  18  years  later, 
namely,  on  June  26,  1902.  The  defendant 
pleaded  the  &-year  and  the  10-year  statute  o£ 
limitations.  Both  the  City  Court  and  the 
Appellate  Term  of  the  Supreme  Court  have 
held  that  neither  plea  was  available  to  him ; 
but  a  contrary  view  has  been  entertained  by 
the  Appellate  Division,  in  which  four  Judges 
were  of  the  opinion  that  the  10-year  statute 
of  limitations  was  a  bar,  while  one  of  them 
thought  that  the  action  was  barred  by  the 
6-year  statute.  In  order  to  charge  the  indi- 
vidual property  of  one  Joint  debtor  with  a 
claim  for  which  a  Judgment  had  been  ol>- 
taiued  upon  service  of  process  on  the  other 
Joint  debtor,  but  without  such  service  upon 
him,  the  remedy  afforded  to  the  creditor  by 
the  old  Code  of  Procedure  was  not  a  new 
action,  but  a  proceeding  at  the  foot  of  the 
Judgment  In  the  original  action  in  which  botb 
Joint  debtors  had  been  named  as  defendants, 
but  only  one  of  them  had  been  served.  See 
Code  of  I»rocedure,  §S  375  to  381.  The  Joint 
debtor  not  served  was  summoned  to  show 
cause  why  he  should  not  be  bound  by  the 
Judgment  With  the  summons  to  show  cause 
was  served  an  affidavit  to  the  effect  that  the 
Judgment  had  not  been  satisfied,  and  specify- 
ing the  amount  due  thereon;  and  the  party 
summoned  was  allowed  to  answer,  denying 
the  judgment,  or  setting  up  any  defense  there- 
to Which  might  have  arisen  subsequently  to 
the  recovery  thereof;  and  in  addition  there- 
to be  could  "make  any  defense  which  be 
might  have  made  to  the  action  if  the  sum- 
mons had  been  served  on  him  at  the  time 
when  the  same  was  originally  commenced  and 
such  defense  had  been  then  Interposed  to 
such  action."  Code  Proc.  {  379.  Under  the 
Code  of  Procedure  as  originally  enacted  the 
statute  of  limitations  was  excepted  from  the 
defenses  available  to  the  unserved  Joint  debt- 
or thus  summoned  to  show  cajse  why  he 
should  not  be  bound  by  the  original  Judg- 
ment; but  that  exception  was  removed  in 
1866.  Laws  1866,  p.  1835,  c.  824.  J  15;  Lane 
V.  Salter,  51  N.  Y.  1.  The  permission  thus 
afforded  to  plead  the  statute  of  limitations 
availed  nothing  to  the  defendant,  however, 
unless  the  defense  existed  at  the  time  of  the 
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commencement  of  tbe  action  in  which  the 
original  Judgment  was  obtained,  or  unless  20 
years  had  elapsed  since  the  rendition  of  that 
judgment,  when  there  would  arise  a  presump- 
tion tbnt  it  had  been  paid.  Maples  t.  Mackey, 
89  N.  X.  146.  The  remedy  was  not  an  action, 
bat  a  special  proceeding ;  and  there  was  then 
no  statute  of  limitations  which  prescribed 
tbe  time  within  which  such  a  proceeding  must 
be  commenced.  Tbe  character  of  the  remedy, 
however,  was  altered*  by  the  enactment  of 
the  Code  of  Civil  Procedure,  and  thereafter 
it  became  a  new  action  Instead  of  a  proceed- 
ing at  the  foot  of  tbe  Judgment  in  the  orig- 
inal action.  As  was  pointed  out  by  Andrews, 
J^  la  Morey  v.  Tracey,  92  N.  T.  581,  the  ac- 
tion under  section  1937  of  the  C!ode  of  CIt- 
11  Procedure  is  not  brought  to  enforce  the 
original  Judgment  "The  original  Judgment 
bound  tbe  defendant  served,  and  authorized 
execution  to  go  against  his  separate  property 
or  the  Joint  personal  property  of  both  de- 
fendants." The  object  of  the  action  is  not 
to  enforce  the  plaintllTs  rights  under  tbe 
original  Judgment,  but  solely  to  establish  the 
defendant's  liability  on  the  original  joint  ob- 
ligation, 'Vbl<d>  was  not  determined  by  the 
original  Judgment,  and  of  which  It  was  no 
evidence."  Since,  therefore,  under  the  exist- 
ing provisions  of  law  the  proceeding  has  be- 
come an  action,  we  have  to  inquire  whether 
tbe  fact  that  18  years  have  elapsed  since  tbe 
recovery  of  the  Judgment  in  the  original  suit 
enables  this  defendant  to  invoke  the  opera- 
tion of  any  one  of  the  statutory  limitations 
applicable  to  actions. 

The  limits  of  time  within  which  a  dvU 
remedy  must  be  enforced  are  prescribed  In 
chapter  4  of  the  Code  of  Civil  Procedure  (sec- 
tions 362  to  415,  inclusive).  Section  376  pro- 
vides that  a  final  Judgment  for  a  sum  of 
money  is  presumed  to  be  paid  and  satisfied 
after  the  expiration  of  20  years  from  the 
time  when  the  party  recovering  It  was  en- 
titled to  a  mandate  to  enforce  It  There  can 
be  no  presumption  here  that  the  original 
Judgment  was  paid.  Inasmuch  as  only  18 
years  elapsed  between  its  rendition  and  tbe 
commencement  of  the  present  action.  Sec- 
tion 382  requires  an  action  upon  a  contract 
obligation  or  liability,  express  or  Implied  (ex- 
cept a  Judgment  or  sealed  instrument),  to  be 
commenced  within  6  years  after  the  cause  of 
action  has  accrued.  That  limitation  is  not 
available  to  tbe  defendant  here,  because  his 
cause  of  action  is  not  based  solely  upon  the 
copartnership  liability  sought  to  be  enforced 
in  the  suit  In  which  the  original  Judgment 
was  recovered.  Section  388  provides  that  an 
action,  tbe  limitation  of  which  Is  not  special- 
ly prescribed  under  the  title  which  contains 
that  section  or  in  tbe  preceding  title,  must 
be  commenced  within  10  years  after  the  cause 
of  action  accrues.  There  Is  no  other  specially 
prescribed  limitation  In  either  of  the  titles 
which  can  possibly  apply  to  the  case  at  bar; 
so  that   the  question  really  narrows  Itself 
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down  to  the  Inquiry  whether  the  defendant's 
plea  of  this  10  years*  limitation  is  fatal  to 
the  platotllTs  right  to  recover.  I  think  it  Is, 
and  for  the  following  reasons:  The  action 
which  the  Code  of  Civil  Procedure  (section 
1937)  has  substituted  for  tbe  special  proceed- 
ing at  the  foot  of  the  original  Judgment  under 
.the  Code  of  Procedure  (section  375)  rests  up- 
on a  double  basis:  (1)  The  existence  of  ^e 
claim  sought  to  be  enforced  in  the  first  ac- 
tion; and  (2)  the  recovery  of  a  Judgment 
thereon.  Both  of  these  elements  are  essential 
to  the  maintenance  of  this  statutory  action, 
and  therefore  the  plaintiffs  cause  of  action 
does  not  accrue  until  the  recovery  of  the 
original  Judgment  It  does  then  accrue,  how- 
ever, eo  Instanti,  and  from  that  moment  it  is 
within  the  plaintifCs  power  to  Institute  a 
suit  under  section  1937  to  charge  tbe  prop- 
erty of  the  unserved  Joint  debtor.  I  can  see 
no  escape  from  the  conclusion  that  the  10- 
year  statute  of  limitations  then  begins  to 
run  against  him,  and,  if  be  allows  that  period 
to  pass  without  commencing  suit,  his  right 
to  sue  Is  gone.  We  have  been  referred  to 
only  one  case  in  this  court  which  contains 
any  intimation  at  variance  with  this  view. 
In  liong  V.  Stafford,  103  N.  Y.  274,  8  N.  E. 
522,  the  action  was  brought  under  section 
1937  of  the  Code  of  Civil  Procedure  to  charge 
the  property  of  the  defendant  with  a  Judg- 
ment against  himself  and  another  person 
sued  as  Joint  debtors,  but  without  service  up- 
on him.  The  original  action  was  brought  to 
recover  rent,  and  it  was  objected  that  the 
plaintiff's  demand  for  rent  was  at  the  time 
of  the  commencement  of  the  second  action 
barred  by  the  statute  of  limitations.  As  to 
this  objection  Judge  E>arl  declared  that.  Inas- 
much as  the  case  before  the  court  was  a  pro- 
ceeding to  charge  tbe  defendant  with  the 
original  Judgment,  the  cause  of  action  wap 
not  barred,  unless  the  Judgment  was  barred, 
and  upon  that  point  be  cited  Maples  v. 
Mack^,  supra.  He  furthermore  expressed 
tbe  opinion  that  the  statute  of  limitations 
was  unavailable,  because  tbe  defendant's 
original  liability  for  rent  arose  upon  a  lease 
under  seal.  It  Is  quite  evident  from  the  ref- 
erence to  tbe  Maples  Case,  which  was  a  spe- 
cial proceeding  under  the  old  Code  of  Pro- 
cedure, and  not  a  new  action  under  the  Code 
of  Civil  Procedure,  that  the  distinction  aris- 
ing out  of  this  alteration  In  the  character  of 
the  remedy  was  overlooked,  and  that  the  at- 
tention of  the  court  was  not  called  to  the 
fact  that  the  change  bad  brought  the  remedy 
within  the  acope  and  operation  of  the  gen- 
eral provisions  of  the  statute  of  limitations 
applicable  to  actions.  I  do  not  think  that 
this  single  Judicial  utterance,  taking  Into  con- 
sideration the  "circumstances  under  which  it 
was  made,  should  preclude  us  from  adopting 
the  otherv^ise  plain  construction  under  which 
the  10-year  limitation  Is  a  bar  to  the  mainte- 
nance of  the  present  action. 
The  order  should  be  affirmed,  and  Judg- 
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ment  absolute  ordered  against  tbe  appellant 
on  the  stipulation,  wltb  costs  In  all  courts. 

CULLEN,  C.  J.,  and  HAIGHT,  VANN, 
WERNER,  HISCOCK,  and  CHASE,  JJ.,  con- 
cur. 

Ordered  accordingly. 


(191  N.   Y.   452) 

SMITH  et  al.  v.  RYAN  et  al. 

(Court  of  Api)eals  of   New   Xork.     March  81, 
1908.) 

1.  Insane  Persons— Contbacts—Validitt, 

Deeds  and  contracts  of  a  i>erson  of  unsound 
mind,  who  haa  not  been  judicially  declared  in- 
competent, are  voidable,  and  not  absolutely 
void.  * 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di^. 
vol.  27,  Insane  Persons,  §  125.] 

2.  CoNTBACTS— Rescission. 

One  haviiig  a  right  to  rescind  or  avoid  a 
contract  relating  to  personalty  may  do  so  ei- 
ther at  \a,w  or  in  equity. 
8.  Same— Fkaud— Vauditt. 

A  contract  obtained  by  fraud  is  voidable 
only. 

JE<d.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  11,  Contracts,  {  420.] 

4.  Salks—Fbaud— Remedy  ov  Sellbb. 

A  seller,  defrauded  into  selling  peisonalty, 
may  repudiate  the  contract  and  sue  in  replevin 
for  the  goods,  provided  he  previously  tenders  a 
return  of  what  he  received  from  the  buyer,  or  he 
may  sue  In  equity,  and  allege  In  his  complaint 
an  offer  to  restore  what  he  received. 

[Gd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  Sf  271-273.] 

5.  Sauk. 

Where  a  fraud  is  such  as  will  sustain  a 
common-law  action  of  deceit,  the  contract  in- 
duced by  the  fraud  may  be  avoided  either  at  law 
or  in  equity  at  the  election  of  the  defrauded 
party,  provided  that  the  offer  to  rescind  must 
precede  the  institution  of  the  action  at  law. 

6.  EJjECTMENT— Grounds  of  Action— Fraud. 

A  grantor,  induced  to  convey  his  real  estate 
by  fraudulent  representations  as  to  the  value, 
nature,  or  character  of  the  consideration  he  re- 
ceives, assents  to  the  contract  as  evidenced  by 
the  deed,  and  cannot  maintain  an  action  at  law 
to  avoid  it;  but  a  grantor  who  is  deceived  into 
executing  a  conveyance,  the  contents  of  which 
he  is  ignorant,  does  not  assent  to  the  contract, 
and  he  may  avoid  it  at  law,  and  maintain  eject- 
ment, 

7.  Same. 

Ejectment  lies  to  avoid  a  deed  executed  by 
a  person  of  unbound  mind. 

8.  Infants— Conveyances— Remedy. 

An  infant,  on  arriving  at  age,  may  avoid 
bis  deed  in  an  action  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Infants,  §f  30,  54.] 

9.  Insane  Persons— Contracts— Remedy. 

An  executed  contract,  made  with  a  person 
of  unsound  mind,  in  good  faith,  for  a  v^uable 
consideration,  without  knowledge  of  the  mental 
unsoundness,  will  not  be  avo'ded,  at  least  with- 
out a  return  of  the  consideration  paid. 

[Fki.  Note.— For  cases  in  point,  see  Cent  IHg. 
vol.  27,  Insane  Persons,  f  105.] 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tlslon,  First  Department 

Action  by  Mary  Smith  and  others  against 
Michael  Ryan  and  others.    From  a  Judgment 


of  the  Appellate  Division  (116  App.  DIv.  397, 
101  N.  T.  Supp.  1011)  affirming  a  judgment  of 
dismissal,  plaintiffs  appeal.  Reversed,  and 
new  trial  granted. 

Louis  H.  Hall  and  Henry  B.  Twombly,  for 
appellants.  Edward  W.  S.  Johnston,  Charles 
E.  Le  Barbier,  and  James  A.  Boylan,  for  re- 
spondents. 

CULLEN,  C.  J.  The  action  was  ejectment 
to  recover  premises  in  the  city  of  New  York. 
The  plaintiffs  claimed  as  heirs  at  law  of  one 
Michael  L.  Flynn,  concededly  at  one  time 
seised  and  possessed  of  the  premises,  who 
died  January  14,  1889.  Defendants  claimed 
title  through  a  deed  executed  by  said  Flynn, 
bearing  date  January  26,  1887,  to  John  Dol- 
lard,  and  another  made  by  said  Dollard  on 
January  27th  of  the  same  year  to  Mary  M. 
Flynn,  the  wife  of  said  Michael  Tj.  Flynn. 
They  also  claimed  title  through  a  will  of  said 
Michael  L.  Flynn  made  on  March  13,  1885. 
The  complaint  alleged  that  the  plaintiffs  were 
entitled  to  the  Immediate  possession  of  the 
premises,  and  that  the  defendants  wrongfully 
withheld  the  possession  thereof.  The  an- 
swers of  the  several  defendants  set  forth  tbe 
deeds  and  will  above  recited.  On  the  trial 
the  plaintiffs  proved  the  possession  and  own- 
ership of  Michael  L.  Flynn,  hia  death,  and 
that  they  were  his  heirs  at  law.  The  defend- 
ants put  In  evldebce  the  deeds  and  will.  In 
rebuttdl  tbe  plaintiffs  sought  to  prove  that 
at  the  time  of  the  execution  of  those  Instru- 
ments Michael  L.  Flynn  was  of  unsound  mind 
and  incompetent  This  evidence  the  court 
excluded  on  the  ground  that,  as  the  said 
Flynn  had  not  been  judicially  declared  In- 
competent, the  deed  executed  by  him  could 
be  avoided  only  in  equity,  and  thereupon  di- 
rected a  verdict  for  the  defendants.  It  was 
conceded  that  the  validity  of  tbe  will  might 
be  assailed  for  lack  of  competency  on  the 
part  of  tbe  testator,  bBt  an  attack  on  tbe 
will  would  have  been  profitless  as  long  as 
the  deed  remained  unlmpeached.  The  judg- 
ment entered  on  that  verdict  was  affirmed  by 
the  Appellate  Division  by  a  divided  court 

The  law  is  settled  in  this  state  that  the 
deeds  and  contracts  of  a  person  of  unsound 
mind,  who  has  not  been  judicially  declared 
incompetent,  are  voidable,  not  absolutely  void 
(Bllnn  V.  Schwarz,  177  N.  Y.  252,  69  N.  E.  542. 
101  Am.  St  Rep.  806),  and  the  same  doctrine 
generally  prevails  throughout  this  country 
and- In  England.  This,  however,  by  no  means 
proves  the  proposition  that  such  deeds  or 
contracts  can  be  avoided  only  in  equity.  Aa 
to  personal  property  the  law  Is  clear  that, 
where  a  party  has  the  right  to  rescind  or 
avoid  a  contract,  he  may  do  so  either  at  law 
or  In  equity.  The  most  familiar  instances 
of  this  rule  are  contracts  obtained  by  fraud. 
Such  contracts  are  not  void,  but  merely  void- 
able. A  vendor,  defrauded  Into  selling  hla 
goods,  may  repudiate  the  contract,  and  sue  in 
replevin  for  the  goods  sold.    If  on  the  sale  h» 
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has  received  anything  from  the  vendee,  he 
must  tender  a  return  of  what  he  has  received 
before  bringing  suit;  while  In  equity  it  Is 
sufllclent  that  in  hia  bill  of  complaint  ne  offer 
a  restoration.  This  is  substantially  the  only 
difference  between  the  two  procedures.  Gould 
V.  Cayuga  Co.  Nat.  Bank,  86  N.  T.  75;  s.  c, 
99  N.  Y.  333,  2  N.  E.  16.  There  are  cases  of 
constructive  fraud  and  those  arising  from 
false  representations  of  a  promissory  char- 
acter, in  which  relief  can  be  had  only  in  equi- 
ty. Where,  however,  the  fraud  Is  of  such  a 
nature  a&  would  sustain  a  common-law  ac- 
tion of  deceit.  It  may  safely  be  said  that  the 
contract  may  be  avoided  either  at  law  or  in 
equity,  at  the  election  of  the  defrauded  par- 
ty, provided  only  that  at  law  the  ofCer  to  re- 
scind must  precede  the  institution  of  the  ac- 
tion. 

Some  text-writers,  while  conceding  that 
this  doctrine  is  true  of  personalty,  contend 
that  a  different  rule  obtains  in  the  case  of 
real  estate.  Mr.  Bigelow,  In  his  work  on 
Frauds  (vol.  1,  p.  76),  writes:  "If,  however, 
the  property  sought  is  realty,  the  case  will 
be  different,  according  to  the  general  view  of 
the  common  law.  The  guilty  party  acquires 
Indeed  only  a  voidable  title,  as  In  the  case 
of  personalty;  but  the  title  of  real  estate 
can  be  conveyed  only  by  deed,  and  it  follows 
that  It  can  be  divested  only  by  deed.  Tender 
and  demand  would  not  then  restore  the  legal 
title  to  the  defrauded  vendor.  He  would 
have  no  right  to  enter.  He  could  not  then 
expel  the  purchaser,  and  be  could  not  main- 
tain an  action  of  ejectment,  for  that  requires 
a  legal  title."  The  authorities  cited  by  the 
learned  author  in  support  of  his  position 
(Pearson  v.  Cbapln,  44  Pa.  9;  Mitchell  ▼. 
Moore,  24  Iowa,  394;  Blaney  v.  Hanks,  14 
Iowa,  400 ;  Nicholson  v.  Halsey,  1  Johns.  Ch. 
417)  bold  merely  that,  where  a  deed  has  been 
dniy  executed  and  delivered,  a  subsequent 
surrender  or  destruction  of  it  will  not  divest 
the  estate  conveyed,- but  that  a  reconveyance 
should  be  tendered.  In  Ferret  v.  Hill,  15  C. 
B.  207,  the  only  proposition  decided  was  that 
representation  as  to  the  intended  use  of 
premises  leased  from  the  defendant  being 
merely  promissory  and  collateral  could  not 
defeat  the  tenant's  right  to  possession  in  an 
action  at  law.  The  author  concedes  that  the 
law  in  Massachusetts  Is  the  reverse  of  that 
stated  by  him.  Bassett  v.  Brown,  100  Mass. 
355.  In  this  state  it  has  been  held  that  a 
judgment  creditor  may,  without  resort  to 
equity,  sell  on  execution  lands  conveyed  by 
bis  debtor  in  fraud  of  creditors,  and  that  the 
purchaser  at  the  sale  may  recover  the  lands 
in  ejectment  (Chautauque  Co.  Bank  v.  Rlsley, 
19  N.  Y.  369,  75  Am.  Dea  347) ;  and  It  has 
never  been  the  practice  with  us,  when  resort 
la  had  to  equity,  either  In  a  case  of  a  deed 
fraudulent  as  to  creditors  or  in  one  where 
the  deed  has  been  obtained  by  fraud  on  the 
grantor,  to  do  more  than  to  declare  the  deed 
fraudulent  and  void,  not  to  require  a  recon- 
veyance by  the  grantee. 


Accepting,  however,  the  distinction  made 
by  the  learned  text-writer  between  the  princi- 
ple applicable  In  realty  and  that  applicable 
to  personalty,  there  nevertheless  are  unques- 
tionably certain  kinds  of  fraud  for  which  a 
deed  can  be  avoided  at  law.  It  is  said  in 
Story's  Equity  (section  60):  "Thus,  for  ex- 
ample, although  fraud,  accident,  and  trust  are 
proper  objects  of  courts  of  equity,  it  is  by  no 
means  true  that  they  are  exclusively  cogniz- 
able therein.  On  the  contrary,  fraud  is  In 
many  cases  cognizable  In  a  court  of  law.  Thus, 
for  example,  reading  a  deed  falsely  to  an  Illit- 
erate person,  whether  It  be  so  read  by  the 
grantee  or  by  a  stranger,  avoids  it  as  to  the 
other  party  at  law"— citing  Thoroughgood's 
Case,  2  Coke,  9.  The  same  Is  true  as  to  a 
deed  executed  by  a  blind  man.  Sbulter's  Case, 
12  Coke,  319.  There  are  two  kinds  of  fraud 
which  differ  essentially  In  their  character. 
In  the  one  the  grantor  is  induced  to  convey 
his  property  by  fraudulent  representations  as 
to  the  value,  nature,  or  character  of  the  con- 
sideration he  receives  for  the  conveyance. 
This  is  sometimes  called  fraud  in  the  consid- 
eration. In  the  other  case  the  grantor  is  de- 
ceived into  the  execution  of  an  Instrument 
of  the  contents  of  which  he  is  ignorant  This 
is  sometimes  called  fraud  in  the  execution  of 
the  deed.  The  distinction  between  the  two 
cases  lies  Just  here.  It  is  elementary  law 
that  the  assent  of  the  parties  is  necessary  to 
constitute  a  binding  contract.  In  the  first 
case  the  assent  of  the  party,  though  obtained 
by  fraud,  is  nevertheless  obtained,  not  only  to 
the  execution  of  the  instrument,  but  to  the 
contract  which  it  evidences.  In  the  second 
case  there  is  procured  only  the  signature  to, 
and  execution  of,  the  written  Instrument,  but 
not  assent  to  the  contract  therein  stated.  In 
cases  of  this  latter  class  the  deed  can  be 
avoided  at  law.  Wilcox  v.  American  Tele- 
phone &  Telegraph  Co.,  176  N.  Y.  115,  68  N. 
E.  153,  98  Am.  St.  Rep.  650.  It  seems  to  me 
plain  that  a  deed  by  an  incompetent  person 
falls  within  the  second  class.  The  ground 
on  which  such  deeds  are  avoided  In  case  of 
fraud  is  that  the  party  has  been  misled  by 
deception,  and  has  never  assented  to  the  con- 
tract. The  ground  on  which  the  deed  of  an 
incompetent  Is  avoided  Is  that  by  infirmity  of 
Intellect  he  Is  incapable  of  giving  assent. 
The  element  that  avoids  the  deed  is  the  same 
in  the  two  cases — lack  of  assent— and  it  is 
not  material  whether  it  exists  through  deceit 
or  through  imbecility.  The  earlier  author- 
ities in  this  state  so  considered  it.  In  Jack- 
son ▼.  Hills,  8  Cow.  290,  where  a  defense  of 
fraud  was  ruled  out,  it  was  said  by  the 
Supreme  Court:  "The  defense  was  that  the 
lease  was  obtained  by  fraud,  not  that  the 
defendant  was  incompetent,  by  reason  of 
age,  infirmity,  or  mental  imbecility,  to  make 
a  valid  contract,  or  that  she  was  ignorant 
when  she  executed  the  lease  of  Its  nature  and 
effect,  but  that  the  lessor  was  guilty  of  a  mis- 
representation as  to  a  part  of  the  considera- 
tion or  Inducement  as  to  the  making  of  the 
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lease."  This  case  Is  cited  with  approval  In 
Osterhout  v.  Shoemaker,  3  Hill,  613,  where 
again  the  distinction  Is  pointed  out  between 
fraud  in  the  consideration  of  a  deed  and 
fraud  In  Its  execution.  In  Phillips  v.  Gor- 
ham,  17  N.  Y.  270,  the  action  was  to  recover 
the  possession  of  lands.  The  complaint  stat- 
ed title  in  the  plaintiff  as  heir  at  law  of  a 
deceased  ancestor;  that  the  defendant  was 
In  possession  claiming  under  a  deed  from 
said  ancestor;  that  at  the  time  of  the  mak- 
ing of  such  deed  to  the  defendant  said  an- 
eestor  was  of  unsound  mind  and  wholly  in- 
competent to  make  the  deed;  and  that  the 
deed  was  obtained  fraudulently  by  threats, 
false  promises,  and  other  Improper  Influences. 
The  trial  court  Refused  to  charge  the  defend- 
ant's request  that  before  the  deed  could  be 
avoided  for  fraud  or  undue  Influence  It  was 
necessary  to  procure  a  Judgmait  to  that  ef- 
fect in  an  action  brought  for  that  special  pur- 
pose. The  action  was  tried  at  law  before  a 
Jury.  Recovery  by  the  plaintiff  was  sustain- 
ed; this  court  holding  that,  in  an  action  to 
recover  specific  real  property  the  plaintiff 
might  attack  a  deed  under  which  the  defend- 
ant claimed  upon  grounds  which  were  for- 
merly cognizable  In  equity  as  well  as  those 
cognizable  at  law.  The  only  criticism  that 
can  be  made  on  the  application  of  that  deci- 
sion to  the  case  at  bar  is  that  In  the  case 
cited  the  complaint  alleged  a  cause  of  action 
in  equity  as  well  as  at  law,  while  in  the  one 
before  us  the  complaint  states  only  a  cause  of 
action  at  law.  It  Is  to  be  observed,  however, 
that  the  defendants'  request  to  charge  pre- 
sented no  contention  that,  so  far  as  relates  to 
the  ground  of  Imbecility,  resort  must  be  first 
had  to  equity,  but  was  confined  to  the  allega- 
tion of  fraud.  The  case  Is  cited  with  approval 
In  Mandevllle  v.  Reynolds,  68  N.  T.  628  (page 
543),  where  It  Is  said:  "So  if  In  an  action 
of  ejectment  the  defense  rests  upon  a  deed 
or  will,  the  plaintiffs  can  make  proof  that  It 
was  procured  by  fraud  or  other  imposition." 
Finally,  in  Van  Deusen  v.  Sweet,  51  N.  Y. 
878,  the  Commission  of  Appeals  squarely  de- 
cided that  the  deed  of  an  Incompetent  person 
could  be  avoided  in  an  action  of  ejectment, 
and  that  it  was  not  necessary  to  resort  to 
equity.  That  case,  unless  It  Is  to  be  over- 
ruled, Is  decisive  of  the  question  before  ua. 
There,  as  in  this  case,  the  action  was  in 
ejectment;  the  complaint  simply  stating  that 
the  plaintiff  was  the  owner  In  fee  and  enti- 
tled to  the  possession  of  the  real  estate  there- 
in described,  and  that  the  defendant  unlaw- 
fully withheld  possession  thereof. 

The  rule  stated  seems  to  generally  prevail 
In  this  country.  In  Massachusetts  the  deed 
of  an  incompetent  person  is  voidable,  not 
void.  Allls  V.  Billings,  6  Mete.  [Mass.]  415, 
39  Am.  Dec.  744.  Nevertheless  ejectment  lies 
to  avoid  the  deed.  The  rule  obtains  In  Penn- 
sylvania (Crawford  v.  Scovell,  94  Pa.  48,  39 
Am.  Rep.  766),  in  Maine  (Hovey  v.  Hobson, 
53  Me.  451,  89  Am.  Dec  705),  In  New  Jersey 
(Eaton  V.  Eaton.  37  N.  J.  Law,  108,  IS  Am. 


Rep.  716),  In  New  Hampshire  (Young  v,  Ste- 
vens, 48  N.  H.  133,  2  Am.  Rep.  202.  97  Am. 
Dec.  592),  in  Indiana  (Brown  v.  Freed,  43 
Ind.  253),  and  in  North  Carolina  (Fitzgerald 
V.  Shelton,  95  N.  C.  519).  It  may  be  objected 
to  the  application  of  some  of  these  authori- 
ties that  the  courts  of  Massachusetts  and 
Pennsylvania  being  for  a  long  time  without 
equity  Jurlsdlctloh  resort  for  relief  was  nec- 
essarily had  to  the  common-law  courts,  and 
that  In  Massachusetts  it  Is  not  necessary  to 
restore  the  consideration  even  where  the  con- 
tract with  the  incompetent  person  has  been 
made  in  good  faith  and  In  ignorance  of  such 
Incompetency.  No  state,  however,  has  main- 
tained more  steadily  the  distinction  between 
common-law  and  equity  Jurisdiction  than 
New  Jersey,  and  in  that  state,  the  same  as 
In  our  own,  a  person  dealing  in  good  faith 
with  an  Incompetent  person.  Ignorant  of  his 
Imbecility,  is  protected.  Yet,  as  appears  by 
the  New  Jersey  case  cited,  in  an  action  In 
ejectment  a  plaintiff  may  attack  the  deed 
of  his  ancestor  for  incompetency.  The  law 
seems  to  be  the  same  in  Englajid.  Ball  t. 
Manning,  1  D.  &  C.  380. 

Let  us  now  turn  to  analogy.  Nearly  all 
the  text-wtiters  and  Judicial  decisions  treat 
lunacy  or  mental  unsoundness  and  infancy 
as  disability  similar  in  character  and  in  their 
effect  on  the  contracts  of  the  parties.  In 
Bool  V.  Mix,  17  Wend.  119,  81  Am.  Dec.  285, 
Judge  Bronson  said :  "Deeds  procured  by  du- 
ress, or  executed  by  persons  of  unsound  mind, 
stand  on  nearly  the  same  footing  as  the  deeds 
of  infants."  In  Bllnn  v.  Schwarz,  supra. 
Judge  Vann  quoted  from  Biackstone,  Chancel- 
lor Kent,  and  the  principal  text-writers  on 
contracts  to  the  effect  that  the  contracts  of 
lunatics  and  infants  were  of  the  same  diar- 
acter,  not  void  and  mere  nullities,  but  void- 
able only.  It  Is  clearly 'settled  that  an  In- 
fant on  arriving  at  age  may  avoid  bis  deed  In 
an  action  at  law.  Jackson  v.  Carpenter,  11 
Johns.  530;  Clapp  v.  Byrnes,  155  N.  Y.  535, 
50  N.  B.  277;  Craig  v.  Von  Bebber,  100  Mo. 
58-(,  13°  S.  W.  906,  18  Am.  St.  Rep.  569;  Miles 
V.  Llngerman,  24  Ind.  387;  Cole  v.  Pennoyer, 
14  IlL  158.  See  Tyler  on  Infancy,  p.  69.  We 
see  no  reason  why  a  different  rule  should  ap- 
ply In  the  case  of  persons  of  unsound  mind. 
The  learned  judge  who  wrote  for  the  major- 
ity of  the  court  below  relied  on  a  previous 
opinion  rendered  by  him  in  the  case  of  Bllnn 
V.  Schwarz^  63  App.  Dlv.  25,  71  N.  T.  Supp. 
343.  The  only  case  there  cited  as  authority 
for  the  proposition  that  relief  from  the  deed 
of  a  person  of  unsound  mind  must  be  had  In 
equity  alone  is  Jacobs  v.  Richards,  18  Bea- 
van,  300.  But  it  could  have  decided  no  such 
proposition,  for  It  was  not  an  action  at  law, 
but  a  suit.  In  equity.  The  action  was  for  the 
foreclosure  of  a  mortgage,  and  all  that  was 
there  held  was  that  the  defense  of  lunacy 
must  be  set  up  by  a  cross-bill.  The  only  case 
that  I  can  find  supporting  the  position  of  the 
learned  justice  of  the  Appellate  Division  Is 
the  case  of  Moran  v.  Moran,  106  Mich.  8,  63 
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N.  W.  989,  58  Am.  St  Rep.  462;  but,  as  con- 
ceded in  the  opinion  there  delivered,  the  de- 
cision is  opposed  to  the  current  of  authority 
elsewhere.  It  Is  doubtless  true  that  an  ex- 
ecuted contract,  made  with  a  person  of  un- 
sound mind  in  good  faith,  for  a  valuable  con- 
sideration, without  knowledge  of  such  mental 
unsoundness,  will  not  he  set  nside  or  avoid- 
ed, at  least  without  a  return  of  the  consider- 
ation paid.  Mutual  Life  Ins.  Go.  v.  Hunt,  79 
N.  T.  541.  It  may  also  be  true  that  a  court 
of  equity  could,  in  such  case,  deal  with  the 
rights  of  the  parties  more  adequately  than  a 
court  of  law.  But  this  cannot  deprive  the 
plaintiff^  of  their  right  to  try  the  Issue  be- 
fore a  jury  in  a  court  of  law.  If  that  has 
hitherto  been  the  mode  of  trial  of  such  an 
action.  Nor  is  there  so  great  embarrassment 
In  such  a  trial  as  has  been  suggested.  If  in 
analogy  to  the  case  of  fraud  it  Is  necessary 
for  the  plaintiffs  to  return  the  consideration 
paid  before  suit  brought,  and  they  have  fail- 
ed to  tender  such  return  (a  question  we  do 
not  decide),  then  the  action  will  be  dismissed, 
and  it  Is  the  plaintiffs  alone  who  will  suffer 
by  resorting  to  law  Instead  of  to  equity.  If, 
on  the  other  hand,  payment  of  a  valuable  con- 
sideration in  good  faith  is  In  the  nature  of  an 
equitable  defense,  still  the  CkKle  of  Civil  Pro- 
cedure (section  500)  in  express  terms  author- 
izes the  interposition  and  determination  of 
such .  defenses  in  an  action  at  law.  N.  T. 
Cent  Ins.  Co.  v.  Nat  Protection  Ins.  Co., 
14  N.  T.  85.  On  this  appeal  we  do  not  pass 
on  those  questions;  for  the  record  now  be- 
fore us  does  not  show  whether  a  valuable 
consideration  was  paid,  or,  if  paid,  whether 
It  was  paid  in  good  faith,  without  knowledge 
of  the  Inflrmfty  of  the  grantor. 

The  judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  granted,  costs  to 
abide  the  event 

GRAY,  VANN,  WERNER,  WILLARD 
BARTIjETT^  and  CHASE,  JJ,  concur. 
HAIGHT,  J.,  not  voting. 

Jadgment  reversed,  etc; 

(in  N.  T.  4sn 

'  In  re  BURKE  «t  al 

((Tonrt  of  Appeals  of  New  York.     Marcn  81, 
1908.) 

1  Abbitbation  and  Awabo  —  Sttbuission — 

Construction — ^Intebest. 

A  snbmlasion  to  arbitration  of  all  manner  of 
actions,  causes  of  actions,  suits,  controversies, 
claims,  and  demands  whatsoever  pending  be- 
tween the  parties,  authorizes  the  arbitrator  to 
allow  interest  on  a  sum  found  to  be  due  one  of 
them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arbitration  and  Award,  If  87-96,  147- 
154.] 

2.  gAXX  —  AWABD— CONFIBMATIOR— JtreiSOTO- 
TION. 

On  application  for  confirmation  of  an  award 
on  a  submission  to  arbitration  under  Code  Civ. 
Proc.  c.  17,  tit.  8,  under  section  2373,  the  court 
mnst    grant   such   order   unless    the    award    is 


vacated,  modified,  or  corrected  as  prescribed  In 
the  next  two  sections.  Section  2375  authorizes 
the  court  to  modify  or  correct  the  award  where 
the  arbitrators  have  awarded  upon  a  matter  not 
submitted  to  them,  etc.  Held  that  a  submission 
having  comprehended  the  allowance  of  interest 
on  a  sum  found  to  be  due  one  of  the  parties, 
the  legal  question  of  the  right  to  interest  was 
withdrawn  from  the  consideration  of  the  court. 

3.  Sakk— Effect  of  Subuibsior. 

An  agreement  for  arbitration  pursuant  to 
Code  Civ.  Proc.  c.  17,  tit.  8,  submitting  all 
manner  of  actions,  causes  of  actions,  suits,  con- 
troversies, claims,  and  demands  whatsoever  pend- 
ing between  the  parties,  is  to  be  given  eSect, 
in  the  most  liberal  sense,  as  accomplishing  a 
complete  and  final  settlement  of  all  existing 
controversies.  The  award  thereunder  is  unas- 
sailable for  errors  of  law  or  of  fact,  but  can  be 
attacked  only  where  the  arbitrator  has  been 
guilty  of  some  misconduct  or  of  fraud,  or  has 
i  exceeded  his  powers ;  or  where  the  award,  on 
{  its  face,  shows  some  mistake  in  figures,  or  in 
description,  or  some  imperfection  not  going  to 
the  merits. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arbitration  and  Award,  g§  399,  440-450.] 

4.  INTEBEST— Right  to— Overdue. 

I  A  demand  for  interest  ordinarily  inheres  in 

a  claim  for  moneys  due  upon  a  contract  and 

I  withheld  by  the  debtor  as  compensation  for  the 

I  detention. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  . 
vol.  29,  Interest  I  25.] 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department. 

Arbitration  between  Luke  A.  Burke  and 
Henry  Com.  From  a  judgmeht  of  the  Ap- 
pellate Division  (117  App.  Div.  477,  102  N. 
Y.  Supp.  785)  for  Burke,  afiBrming  a  judg- 
ment entered  upon  the  confirmation  of  an 
award.  Com  appeals.    A£9rmed. 

George  Hahn,  for  appellant  Com.  Fred- 
erick Hulse,  for  respondent  Burke. 


GRAY,  J.  This  appeal  Is  taken  from  a 
judgment  of  the  Appellate  Division,  which 
affirmed  a  judgment  entered  upon  the  con- 
firmation of  the  award  of  an  arbitrator. 
Controversies  had  arisen  between  the  par- 
ties over  the  execution  of  a  contract  for  ma- 
son work  in  the  alteration  of  a  certain  build- 
ing. The  respondent  herein  was  the  contract- 
or and  the  appellant  was  the  owner  of  the 
building.  Upon  the  completion  of  the  work, 
the  contractor  made  a  claim  for  a  balance 
due  under  his  contract  and  for  extra  work. 
This  dalm  the  owner  disputed,  and  himself 
advanced  the  dalm  that  the  contractor  had 
failed  to  perform  his  contract  and  that  he 
was  entitled  to  damages.  In  that  situation 
the  two  entered  Into  an  agreement  in  writing 
for  the  arbitration  of  their  differences,  which 
agreement  after  reciting  the  existence  of 
controversies  over  the  amotmt  If  any,  due 
to  the  contractor  on  account  of  work  per- 
formed, or  in  connection  with  the  alterations 
on  said  building,  and  over  the  amount.  It 
any,  due  to  the  owner  upon  his  various 
claims,  provided  as  follows :  "That  the  parties 
hereto  do  hereby  pursuant  to  chapter  17,  tltl" 
8,  of  the  Code  of  Civil  Procedure  submit  all 
and  all  manner  of  actions,  cause  and  causes 
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of  actions,  suits,  controversies,  claims  and 
demands  ■whatsoever,  now  pending  and  exist- 
ing by  and  between  them,  as  aforesaid,  to 
the  Hon.  D.  Cady  Herrlck,  as  art)itrator,  to 
decide  the  same  with  all  reasonable  dispatch, 
bis  decision  to  be  final."  Subsequently  the 
arbitrator  made  an  award,  In  which  he  found 
"that  there  Is  due  to  Luke  A.  Burke  (the 
contractor)  from  Henry  Com  (the  owner),  on 
account  of  the  matters  and  things  set  forth 
In  the  said  agreement  of  arbitration,  after 
making  deductions  and  allowances  In  favor 
of  said  Henry  Corn  from  the  amount  claimed 
by  said  Luke  A.  Burke,  the  sum  of  forty-five 
thousand  three  hundred  eighty-seven  and 
'Vioo  dollars  ($43,387.18),  with  interest  there- 
on from  June  1,  1004,  being  the  sum  of  five 
thousand  and  nine  hundred  and  ^s/jgg  dol- 
lars ($.").900.3.3),  amounting  In  the  aggregate 
to  the  sum  of  fifty-one  thousand  two  hundred 
eighty-seven  and  o'/ioo  dollars  ($51,287.51)." 
After  the  arbitrator  bad  made  his  award. 
Corn,  the  owner,  paid  the  principal  sum 
nwnrrtpd  and  .ludgnient  was  entered  only  for 
the  amount  awarded  for  Interest  and  unpaid. 
Upon  this  appeal,  the  one  question  argued 
,  by  the  appellant  relates  to  the  award  of  In- 
'  terest.  In  respect  of  which  he  claims  that  It 
was  not  a  matter  within  the  submission. 

That  question  Is  no  longer  open  for  re- 
view. When  parties  have  agreed  for  the  ar- 
bitration of  their  differences  pursuant  to  the 
provisions  of  the  Code  of  Civil  Procedure  and 
an  application  la  made  to  the  court  for  an 
order  confirming  the  award,  section  2373  pro- 
vides that  the  court  must  grant  such  an  or- 
der, unless  the  award  Is  vacated,  modified, 
or  corrected,  as  prescribed  in  the  next  two 
sections.  Section  2374  does  not  apply,  In- 
asmuch as  the  application  here  was  for  a 
modification  of  the  award  as  to  the  Interest 
sum.  Section  2375  provides  that  the  court 
may  modify,  or  correct,  the  award  upon  ap- 
plication, "so  as  to  effect  the  Intent  thereof, 
and  promote  Justice  between  the  parties,"  in 
cases  of  evident  miscalculations,  or  of  mis- 
takes ;  or  "where  the  arbitrators  have  award- 
ed upon  a  matter  not  submitted  to  them,  not 
affecting  the  merits  of  the  decision  upon  the 
matters  submitted" ;  or  "where  the  award  Is 
Imperfect  In  a  matter  of  form,  not  affecting 
the  merits  of  the  controversy,"  etc.  The  only 
one  of  these  provisions  which  is  applicable 
Is  that  which  relates  to  a  case  where  the 
arbitrator  has  awarded  upon  a  matter  not 
submitted. 

The  proposition  of  the  appellant  that  in- 
terest could  not  be  a  part  of  respondent's 
claim  is  untenable.  The  demand  for  interest 
ordinarily  Inheres  In. a  claim  for  moneys  due 
upon  a  contract  and  withheld  by  the  debtor 
as  a  compensation  for  the  detention.  When 
it  Is  legally  demandable  and  recoverable  Is 
another  question.  As  a  matter  of  fact,  it 
appears  from  the  record  that  in  an  action 
commenced  upon  the  same  contract  prior  to 
the  agreement  for  arbitration  interest  wa* 
demanded;   so  that  It  cannot  be  reasonably 


pretended  that  It  "was  Importing  any  new 
element  of  claim  Into  the  submitted  contro- 
versy. But  the  broadness  of  the  submission 
to  the  arbitrator's  decision  Is  such  as  neces- 
sarily to  cpmprehend  every  claim  and  de- 
mand, and  it  is  sufficient  to  say  that  interest 
was  a  possible  claim  on  the  part  of  the  re- 
spondent Being  so  comprehended,  the  legal 
question  of  the  right  to  Interest  is  withdrawn 
from  the  consideration  of  the  court.  Such 
an  agreement  for  arbitration  Is  to  be  given 
effect  In  the  most  liberal  sense  as  accom- 
plishing a  complete  and  final  settlement  of 
all  existing  controversies.  The  award  there- 
under Is  unassailable  upon  the  ground  that 
errors  of  law,  or  of  fact,  were  committed. 
For  It  to  be  assailable  at  all,  a  ground  must 
be  found  for  charging  the  arbitrator  with 
some  misconduct,  or  with  fraud,  or  with  hav- 
ing exceeded  his  powers,  or  for  the  charge 
that  the  award,  on  Its  face,  shows  some  mis- 
take In  figures,  or  in  description,  or  some  Im- 
perfection not  going  to  the  merits.  See  Per- . 
kins  V.  Giles,  50  N.  Y.  228;  Masury  v.  Whiten, 
111  N.  T.  679,  18  N.  B.  638;  Code  Civ.  Proc. 
§§  2374,  2375. 

I  am  of  the  opinion  that  the  appellant's 
application  furnished  no  ground  for  the  in- 
terference by  the  court  with  the  award.  The 
arbitrator  did  not  exceed  his  powers,  and  the 
award  was  well  within  the  terms  of  the 
submission. 

The  Judgment  should  be  affirmed,  Vlth 
costs. 

CULLEN,  0.  J.,  and  HAIOHT,  VANN, 
WERNER,  WTLLABD  BAiRTLETT,  and 
CHASE,  JJ.,  concur. 

Judgment  affirmed. 


(IS!  N.  Y.  g) 
SPORZA  V.  GERMAN  SAVINGS  BANK. 

(Court  of   Appeals   of  New  York.     April   7, 
190a) 

1.  Insane  Pebsons— GtJABDiANsnrp— Obdeb— . 
AuRNDVENT— Naves  op  Pabties. 

The  court  appointint;  a  committee  of  the 
estate  of  an  incompetent  person  i>as  authority 
to  enter  an  order  correcting  the  spelling  of  the 
name  of  such  ■  nerson  by  stating  the  varlons 
names  under  which  he  has  been  known. 

2.  Same— Custody  and  Suppobt— Powbb  to 

CONTBOI.  AND   REOUIATE. 

Jurisdiction  is  inherent  In  the  state  over 
persons  of  unsound  mind,  and  it  is  ita  daty  to 
protect  the  community  from  the  acts  of  such 
persons,  and  to  protect  them  and  their  prop- 
erty. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  27.  Insane  Persons,  §§  72-75.1 

3.  Save. 

So  much  of  the  law  relating  to  the  care 
and  control  of  persons  of  unsound  mind  which 
formed  a  part  of  the  king's  prerogative  as  was 
applicable  to  our  form  of  government  was,  on 
the  separation  from  England,  vested  in  the  peo- 
ple and  by  legislative  enactment  was  first  trans- 
ferred to  the  chancellor,  and  subsequently  to 
the  Supreme  Court 
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4.  JuBT— Right  to  Tbiai.  by  Jubt— Consti- 
tutional Pbovisionb. 

At  the  time  of  the  adoption  of  the  conatitn- 
tional  provision  that  the  trial  by  jury  in  all 
cases^  in  which  it  has  heretofore  been  nsed  shall 
remain  inviolate  the  custom  prevailed  on  the 
part  of  the  chancellor  havinK  the  care  of  the 
person  and  property  of  persons  of  unsound  mind 
to  require  a  trial  by  jury  of  the  question  of 
the  insanity  of  a  person,  in  all  cases  of  doubt, 
in  proceedings  as  to  his  commitment  and  the 
disposal  of  Ms  property. 

5.  Sahe. 

Insanity  Law,  Laws  1896,  p.  471,  c  545, 
providing  that  in  proceeding  to  commit  a  per- 
son to  an  insane  hospital  a  notice  to  him  must 
be  (riven,  requiring  an  examination  by  the  judRe 
into  the  facts  produced  before  him,  and,  on  the 
demand  of  relatives  or  next  friends  of  the  al- 
leged incomj>etent,  summon  a  Jury  to  tiy  the 
question  of  insanity  as  in  proceedings  for  the 
appointment  of  a  committee,  preserves  to  every 
individual  committed  to  a  state  hospital  on  his 
demand,  or  that  of  any  friend  in  his  behalf,  the 
right  of  trial  by  jury. 

[Ed.  Note.— For  rases  in  point,  see  Cent.  Dig. 
vol.  30.  Jury,  i  113.) 

0.  Constttittionai.  Law  —  Dux  Pbocess  ot 
Law— Right  to  Jurt  Tbial. 

Where  it  is  alleged  that  a  person's  commit- 
mmt  to  an  insane  hospital  was  lawfully  made 
in  the  manner  provided  by  Insanity  Law,  Laws 
1896,  p.  471,  c.  543,  the  court  must  assume  that 
all  the  steps  required  by  the  law,  including  the 
grant  of  a  jury  trial,  if  such  trial  was  demand- 
ed, were  regularly  taken,  and  that  such  person 
was  an  inmate  of  a  state  hospital,  duly  commit- 
ted according  to  law,  and  the  appointment  of  a 
committee  of  the  estate  of  such  person  as  aa- 
thorissed  by  Code  Civ.  Proc  {  2323a.  did  not 
deprive  him  of  his  property  in  violation  of 
Const.  TT.  S.  Amend.  14. 

7.  Insane  Pebsons — CoiiMiTMENT. 

Under  Insanity  Law,  Laws  1896,  p.  471,  c. 
545,  providing  for  the  commitment  of  persons  to 
insane  hospitals,  providing  for  a  hearing  on  no- 
tice of  the  issues  of  insanity,  and  requiring  the 
judge  to  examine  the  testimony  and  to  make  a 
determination,  and  authorizing  such  person  or 
any  of  his  friends  to  demand  a  Jury  trial  on  the 
issue  of  insanity,  a  commitment  of  a  person 
to  an  insane  hospital  Is  a  judicial  adjudication 
by  the  court. 

8.  .TpKY— Right  to  Jubt  Tbiai/— Waives. 

Under  Const,  art.  1,  {  2,  providing  that  the 
trial  by  jury  shall  remain  inviolate,  but  a  jury 
trial  may  be  waived  in  civil  cases,  a  person 
charged  with  incompetency  under  the  insanity 
law  may  waive  a  jury  trial  on  the  issue  of  in- 
sanity, and  this  is  done  where  neither  such  per- 
son nor  his  friends  demand  a  jury. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  H  178-180.] 

Q   Saub 

The  right  to  a  Jury  trial  by  one  charged 
with  incompetency  under  the  insanity  law  is 
personal  to  him  and  those  specifically  mentioned 
in  the  statute,  and  does  not  include  debtors  of 
such  person. 

Appeal  from  Supreme  Coart,  Appellate  Dl- 
Tlsion,  First  Department 

Action  by  Frank  Sporza,  committee  of  the 
estate  ot  Ida  Jetta,  otberwlse  known  as  Ida 
Sporza,  an  Incompetent  person,  against  the 
German  Savings  Bank  in  the  city  of  New 
York.  From  a  Judgment  of  the  Appellate 
Division,  rendered  on  an  agreed  statement  of 
facts  under  Code  Civ.  Proc.  §  1279  \119  App. 
Dlv.  172,  104  N.  X.  Snpp.  260),  in  favor  of 
plalntiir,  defendant  appeals.    Aflarmed. 


John  K.  Donnelly,  Wm.  J.  Amend,  and  Al- 
fred J.  Amend,  for  appellant.  Joseph  Web- 
er and  James  E.  Brande,  for  respondent 

HAIGHT,  J.  On  the  22d  day  of  November, 
1897,  one  Ida  Jetter  opened  an  account  with 
the  defendant,  the  German  Savings  Bank  In 
the  city  of  New  York,  and  at  the  date  of  the 
submission  there  was  standing  to  her  credit 
upon  the  books  of  the  bank  $1,309.72.  On  the 
20th  of  July,  1902,  she  was  married  to  Frank 
Sporza,  the  plaintiff,  and  subsequently  was 
duly  committed  to  the  Manhattan  State  Hos- 
pital at  Ward's  Island,  under  the  name  of  Ida 
Jetta,  as  an  Incompetent  person,  in  the  man- 
ner provided  by  the  state  Insanity  law,  where 
she  ever  since  has  been  maintained  and  sup- 
ported by  the  people  of  the  state  as  a  public 
charge.  On  the  23d  of  May,  1906,  upon  the 
I>etltlon  of  the  superintendent  of  the  hospital, 
upon  notice  duly  served  upon  the  alleged  in- 
competent and  upon  her  husband,  and  upon  a 
hearing  had,  an  order  was  entered  In  the 
Supreme  Court  appointing  the  plaintiff  a  com- 
mittee of  her  estate,  who  duly  qualified  by 
giving  the  bond  required  by  the  order.  I^ere- 
upon  payment  of  the  amount  so  remaining 
to  her  credit  on  deposit  in  defendant's  bank 
was  deoMinded  by  him,  and  refused  upon  the 
ground  that  her  name  was  improperly  spell- 
ed, and  further  that  section  2328a  of  the  Code 
of  Civil  Procedure,  under  which  the  plain- 
tiff was  appointed  a  committee,  was  in  viola- 
tion of  the  provisions  of  the  Constitutions  of 
this  state  and  of  the  United  States.  Upon 
application  to  the  court  an  order  was  entered 
correcting  the  spelling  of  the  name  by  stating 
the  various  names  under  which  she  had  been 
known.  This  we  think  the  court  had  power 
to  do,  and  that  no  reason  exists  for  the  fur- 
ther withholding  by  the  bank  of  the  fnnds 
belonging  to  her,  by  reason  of  any  variance 
in  the  name  or  names  imder  which  she  was 
known. 

The  question  raised,  however,  with  refer- 
ence to  the  constitutionality  of  section  2323a 
of  the  Code  of  Civil  Procedure,  requires  care- 
ful consideration,  and  Is  one  of  much  public 
Importance,  in  view  of  the  fact  that  it  has 
been  in  force  since  1895,  and  that  several 
hundred  appointments  of  committees  have 
been  made  annually  under  it,  through  which 
not  only  personal  estate  but  the  title  tp  real 
properly  has  passed.  The  provision  is  as 
follows:  "Where  an  incompetent  person  has 
been  committed  to  a  state  institution  In  any 
manner  provided  by  law,  and  Is  an  Inmate 
thereof,  the  petition  may  be  presented  on  bo- 
half  of  the  state  by  a  state  oflScer  having  spe- 
cial Jurisdiction  over  the  institution  where 
the  incompetent  person  is  confined,  or  the 
superintendent  or  acting  superintendent  of 
said  Institution;  the  petition  must  be  in 
writing  and  verified  by  the  affidavit  of  the 
petitioner  or  his  attorney,  to  the  effect  that 
the  matters  therein  stated  are  true  to  the 
best  of  his  Information  or  belief;  It  must 
show  that  the  person  for  whose  person  or 
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property,  or  both,  a  committee  Is  asked  has 
been  legally  committed  to  a  state  Institution 
over  which  the  petitioner  has  special  Jurisdic- 
tion, or  of  which  he  Is  superintendent  or  act- 
ing superintendent,  and  Is  at  the  time  an  in- 
mate thereof ;  It  most  also  state  the  institu- 
tion in  which  he  is  an  Inmate,  the  date  of  his 
admiselon,  his  last  known  place  of  residence, 
the  name  and  residence  of  the  husband  or 
wife,  if  any,  of  such  person,  and  if  there 
be  none,  the  name  and  residence  of  the  next 
of  kin  of  such  person  living  in  this  state  so 
far  as  known  to  the  petitioner;  the  nature, 
extent  and  income  of  bis  property,  so  far  as 
the  same  is  known  to  the  petitioner,  or  can 
with  reasonable  diligence  be  ascertained  by 
him.  The  petition  may  be  presented  to  the 
Supreme  Court  at  any  special  term  thereof, 
held  either  in  the  Judicial  district  in  which 
such  incompetent  person  last  resided,  or  In 
the  district  in  which  the  state  Institution  In 
which  he  Is  committed  is  situated,  or  to  a 
justice  of  the  Supreme  Court  at  chambers 
within  such  Judicial  district,  or  to  the  county 
court  of  the  county  In  which  the  Incompetent 
person  resided  at  the  time  of  such  commit'- 
ment,  or  of  the  county  In  which  said  insti- 
tution la  situated.  Notice  of  the  presentation 
of  such  petition  shall  be  personally  given  to 
such  person,  and  also  to  the  husband  or  wife, 
if  any,  or  If  none  to  the  next  of  kin  named 
in  the  petition,  and  to  the  officer  in  charge 
of  the  institution  In  which  such  person  Is  an 
inmate.  Upon  the  presentation  of  such  peti- 
tion, and  proof  of  the  service  of  such  notice, 
the  court  or  Justice  may.  If  satisfied  of  the 
truth  of  the  facts  required  to  be  stated  in 
such  petition,  immediately  appoint  a  commit- 
tee of  the  person  or  property,  or  both,  of 
such  Incompetent  person  or  may  require  any 
further  proof  which  it  or  he  may  deem  nec- 
essary before  making  such  appointment" 
One  of  the  purposes  for  which  this  provision 
was  enacted  was  to  secure  reimbursement  in 
whole  or  in  part  for  maintenance  and  sup- 
port in  a  state  Institution.  Code  Civ.  Proc. 
8   2336a. 

It  is  contended  that  the  provision  of  the 
Code  alluded  to  Is  violative. of  the  provisions 
of  the  state  Constitution  (article  1,  S  2)  which 
provides  that  the  trial  by  a  Jury  in  all  cases 
In  which  It  has  heretofore  been  used  sball 
remain  Inviolate  forever,  and  that  it  Is  also 
violative  of  the  provisions  of  the  Constitution 
of  the  United  States  (section  1,  Amend.  l-±) 
which  provides  that  no  state  shall  deprive 
any  person  of  his  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws.  Jurisdiction  is  Inherent 
In  the  state  over  unfortunate  persons  within 
its  limits  who  are  idiots,  or  bare  been  de- 
prived of  the  use  of  their  mental  faculties. 
It  is  its  duty  to  protect  the  community  from 
the  acts  of  those  persons  who  are  not  under 
the  guidance  of  reason,  and  also  to  protect 
them,  their  persons,  and  property  from  their 


own  disordered  and  insane  acts.  In  England, 
whence  our  law  respecting  idiots  and  luna- 
tics is  derived,  the  custody  and  care  of  such 
persons  and  their  property  are  part  of  the 
prerogative  of  the  sovereign.  By  the  ancient 
common  law  they  were  Intrusted  to  curators 
who,  being  either  the  feudal  lord  or  the  next 
of  kin.  In  case  of  an  idiot  whose  disability 
was  permanent,  took  bis  land  and  profits  as 
the  next  in  succession,  subject  to  the  obliga- 
tion of  supporting  him  during  his  life;  but 
In  the  case  of  a  lunatic  who  might  recover  his 
reason  the  curator  was  simply  given  the  cus- 
tody of  the  estate  under  the  obligation  of 
applying  the  profits  to  the  support  of  the 
incompetent,  retaining  the  excess  to  be  re- 
turned with  the  estate  in  case  of  such  re- 
covery. Later  on  the  duties  of  the  curator 
were  transferred  to  the  king,  whose  duty  was 
discharged  by  committing  the  custody  of  the 
person  and  of  his  estate  to  proper  committees. 
This  duty  was  afterwards  transferred  to  the 
Lord  Chancellor,  not  as  a  part  of  his  equitable 
jurisdiction,  but  aa  the  king's  delegate  to 
exercise  his  special  jurlBdlctlon.  Fleta,  6; 
2  Reeves'  History  of  English  Law,  by  Flnla* 
son,  p.  193,  c.  12,  and  note  a;  1  Bl.  Com. 
903;  8  Bl.  Com.  427.  On  our  separation 
ftom  Qreat  Britain  at  the  time  of  the  Revo- 
lution so  much  of  the  law  as  formed  a  part 
of  the  king's  prerogative  which  was  applica- 
ble under  our  form  of  government  was  vested 
in  the  people  of  the  state,  and  by  legislative 
enactments  was  transferred  to  the  chancellor, 
who  should  have  the  care  of,  and  provide  for, 
the  safe-keeping  of  all  idiots  and  lunatics, 
and  of  their  real  and  person  estates.  Act 
concerning  lunatics,  passed  March  20,  I8^)^ 
(1  Revised  I/aws  1813,  p.  147,  c.  30).  And 
upon  the  organization  of  the  Supreme  Court 
this  jurisdiction  was  transferred  to  it 

The  statutory  provision  for  the  care  of  the 
Insane  during  the  early  history  of  our  state 
is  somewhat  meager;  and  the  practice  with 
reference  to  the  detention  and  confinement  of 
an  insane  person  and  the  appointment  of  a 
committee  was  somewhat  uncertain,  and  had 
to  be  sought  for  In  the  adjudicated  cases  and 
books  upon  practlca  It  was  common  practice 
for  the  relatives  and  next  of  kin  of  persons 
who  had  become  insane,  if  violent  to  restrain 
them  and  place  them'  In  some  retreat  or  insti- 
tution for  their  care  and  medical  treatment 
The  writ  of  habeas  corpus  was  always  avail- 
able to  inquire  into  the  cause  of  such  deten- 
tion, and  to  release  such  persons  In  case  they 
were  found  sane;  but,  if  Insane,  their  deten- 
tion was  sanctioned  under  the  police  power 
of  the  state  on  account  of  the  necessity  of 
protecting  them  and  the  public  from  their 
disordered  minds  and  Insane  acts.  The  usual 
practice,  however,  was  to  procure  a  writ  de 
Innatlco  Inqnlrendo,  under  which  an  inquisi- 
tion was  held  before  a  jury,  and  the  questl<m 
of  the  mental  disorder  of  a  person  determined 
by  a  verdict  The  contention  Is  made  that 
the  verdict  of  the  jury  was  not  a  matter  of 
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right,  but  that  It  was  resorted  to  by  the  chan- 
cellor for  the  purpose  of  informing  the  con- 
science of  the  court 

In  Matter  of  Wendell,  a  Lnnatic,  1  Johns. 
Ch.  600,  Chancellor  Kent,  after  reviewing  the 
statute  in  England  of  2  and  3  EJdward  VI 
says,  "we  need  not  stop  to  discuss  the  con- 
struction of  the  statute,"  for  the  reason 
tliat  it  had  not  been  re-enacted  or  adopted  in 
this  state,  and  then  says:  "The  care  and 
custody  of  idiots  and  lunatics,  being  confided 
to  this  court,  the  whole  control  of  the  inquisi- 
tion, and  the  manner  in  which  that  control 
shall  be  exercised,  would  seem  to  depend 
entirely  on  the  discretion  of  the  court.  The 
lunatic  may  be  brought  into  court  and  in- 
quiry made,  by  Inspection,  after  the  inquisi- 
tion is  returned,  as  was  declared  in  Hell's 
Case,  3  Atk.  634,  and  in  the  case  of  returning 
sanity  this  is  frequently  the  course,  aided 
also  by  affidavits  and  the  certificates  of  phy- 
slciana  So  on  the  execution  of  the  commis- 
sion the  commissioners  and  the  jury  have  the 
right  to  inspect  and  examine  the  lunatic.  Kx 
parte  Southcote,  Amb.  109.  An  issue  may 
also  be  awarded  to  ascertain,  by  a  verdict  at 
law,  the  existence  or  continuance  of  the  lu- 
nacy, as  was  done  in  the  case  Ex  parte  Hol- 
land, 11  Ves.  10.  If  a  traverse  be  tendered 
and  allowed,  and  the  Attorney-General  has 
filed  a  replication  and  taken  Issue  upon  it, 
the  course  in  England  is  undoubtedly  to 
transmit  the  record  to  the  King's  Bench,  to 
have  the  question  tried  at  law.  But  as  the 
whole  jurisdiction  of  the  subject  is  in  this 
court,  the  object  in  either  mode  must  be  mere- 
ly ad  informandam  conscientlam,  and  to  ar- 
rive at  a  safe  conclusion  as  to  the  existence 
of  the  fact" 

In  Matter  of  Tracy,  1  Paige,  580,  Chancellor 
Walworth  says :  "In  this  state  the  care  and 
custody  of  the  estates  of  lunatics,  idiots,  and 
habitual  drunkards  is  confided  to  this  court, 
without  any  restriction  or  limitation.  The 
manner  in  which  the  control  is  to  be  exercis- 
ed must  therefore  depend  upon  the  sound  dis- 
cretion of  the  chancellor.  He  may  direct  an 
issue  to  Inform  his  conscience  whenever  he 
deems  it  necessary,  as  in  other  cases.  The 
practice  here  has  been  to  award  an  issue  In 
all  cases  where  a  Jury  trial  was  proper,  In- 
stead of  permitting  a  formal  traverse.  Wen- 
dell's Case,  1  Johns.  Ch.  600 ;  Eolger's  Case,  4 
Johns.  Ch.  169.  It  Is  certainly  proper  in 
cases  of  doubt  to  permit  a  party  to  have  a 
trial  by  jury  before  he  is  deprived  of  his 
property  or  his  liberty,  either  by  his  misfor- 
tune or  his  fault" 

In  Matter  of  Mason,  1  Barb.  436,  Harris, 
J.,  says !  "By  the  statute  of  this  state  the 
care  and  custody  of  the  persons  and  estates 
of  lunatics.  Idiots,  persons  of  unsound  mind, 
and  habitual  drunkards  Is  confided  to  the 
Court  of  Chancery,  without  any  restriction  or 
limitation.  The  manner  in  which  the  control 
thus  given  Is  to  be  exercised  is  entirely  a 
matter  of  discretion.  The  form  of  the  re- 
turn of  the  inquisition  is  only  important  so 


far  as  It  is  necessary  to  satisfy  the  conscience 
of  the  court  If,  upon  the  coming  In  of  the 
Inquisition,  enough  appears  to  enable  the 
court  to  adjudge  the  party  to  be  within  some 
one  of  the  classes  of  persons  over  whom  the 
statute  has  given  it  jurisdiction,  it  is  suf- 
ficient A  discreet  exercise  of  the  pow^r  vest- 
ed in  the  court  undoubtedly  requires  that  be- 
fore a  citizen  shall  be  deprived  of  his  liberty, 
and  the  control  of  his  own  property  evidence 
of  the  most  conclusive  character  should  be 
produced  showing  him  to  be  a  person  for 
whose  benefit  the  law  has  benignly  provided 
this  delicate  and  important  trust.  But  I  am 
not  prepared  to  say  that  a  case  might  not  be 
presented  to  the  court  In  which  the  evidence 
would  be  so  clear  and  satisfactory  as  to  jus- 
tify the  exercise  of  Its  summary  power  for 
the  protection  of  a  party  without  the  inter- 
vention of  a  jury.  Whether  this  be  so  or  not, 
I  cannot  doubt  that  under  the  law  of  this 
state  it  is  enough  to  vest  the  court  with  juris- 
diction of  the  case  when,  as  In  the  case  under 
consideration,  the  jury  find  that  the  party  is 
mentally  Incapable  of  governing  himself  or 
managing  his  aCTairs." 

It  is  thus  apparent  that  at  the  time  the 
provision  to  the  effect  that  a  trial  by  jury 
In  all  cases  in  which  it  has  heretofore  been 
used  shall  remain  Inviolate  forever  was  first 
•incorporated  Into  our  Constitution,  the  cus- 
tom prevailed,  on  the  part  of  the  chancellor, 
in  order  to  Inform  his  conscience,  to  require 
a  trial  by  jury  of  the  question  of  the  Insanity 
of  a  person,  in  all  cases  of  doubt.  In  proceed- 
ings taken  with  reference  to  his  commitment 
and  to  the  disposal  of  his  property. 

In  1842,  by  chapter  133,  p.  141,  the  Legis- 
lature passed  an  act  to  organize  a  state  luna- 
tic asylum,  and  to  provide  for  the  care,  main- 
tenance, and  medical  treatment  of  the  Insane 
therein.  Among  other  things  It  was  provided 
that  no  person  should  be  admitted  to  the  asy- 
lum except  upon  an  order  of  a  court  based 
upon  a  certificate  under  oath  t»y  two  physi- 
cians; that  if  such  person  was  dissatisfied 
with  the  decision  of  the  court  he  might  with- 
in three  days  after  such  order  appeal  to  one 
of  the  judges  of  the  county,  who  was  requir- 
ed forthwith  to  call  a  jury  to  decide  upon 
the  fact  of  his  lunacy.  By  chapter  446,  p. 
564.  Laws  1874.  the  insanity  law  was  revised. 
A  provision  was  made  for  the  commitment 
of  persons  to  public  and  private  asylums  upon 
the  certificate  of  two  physicians,  approved 
by  a  judge  of  a  court  the  principal  features 
of  which  have  now  been  Incorporated  into 
our  Insanity  law,  being  chapter  545,  p.  471, 
Laws  1896.  under  which  it  Is  provided  that 
In  the  proceedings  to  commit  a  person  to  an 
asylum  a  notice  to  the  alleged  insane  person 
must  be  given,  unless  it  is  made  to  appear, 
to  the  judge  that  the  giving  of  such  notice 
might  be  Injurious  or  dangerous  to  the  per- 
son, in  which  case  he  may  make  an  order  dis- 
pensing with  the  giving  of  such  notice,  spec- 
ifying the  reasons  in  the  order.  The  judge 
is  required  to  examine  the  certificate  of  the 
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medical  examiners,  and  such  other  facts  as 
shall  be  produced  before  bim,  and  upon  the 
deiaand  of  relatives  or  next  friends  to  ad- 
journ the  hearing  until  they  have  an  oppor- 
ttmity  to  present  evidence,  and  then  to  make 
a  determination  In  writing  as  to  the  sanity 
or  Insanity  of  the  person,  and,  if  he  be  found 
Insane,'  to  make  a  commitment  to  the  hospital. 
This  order  Is  called  a  final  order,  and  the 
statutes  further  provide  ttiat  In  case  the  al- 
leged incompetent,  or  any  friend  in  his  be- 
half, Is  dissatisfied  with  the  determination 
made,  he  may  appeal  to  a  Justice  of  the  Su- 
preme Court,  other  than  the  one  making  the 
order,  who  shall  cause  a  jury  to  be  summon- 
ed to  try  the  question  of  such  Insanity  in  the 
same  manner  as  in  the  proceedings  for  tue 
appointment  of  a  committee.  We  thus  have 
the  right  of  a  trial  by  Jury  preserved  to  every 
individual  committed  to  a  state  hospital  upon 
bis  demand  or  that  of  any  friend  in  his  be- 
half by  the  express  provisions  of  the  statute. 

The  record  In  this  case  falls  to  disclose  the 
proceedings  had  upon  the  commitment  of  the 
Incompetent  to  the  state  hospital.  All  we 
have  Is  an  allegation  that  the  commitment 
was  lawfully  made  in  the  manner  provided 
by  the  Insanity  law.  We  must  assume  that 
all  the  steps  required  by  that  statute  were 
regularly  taken ;  and  that  she  was  an  Inmate 
of  the  Manhattan  State  Hospital,  duly  com- 
mitted according  to  law.  By  such  commit- 
ment she  became  a  ward  of  the  state.  The 
state,  through  its  officers,  had  undertaken 
her  care,  maintenance,  and  medical  treat- 
ment. Although  a  ward  of  the  state,  she  also 
became  a  ward  of  the  court,  which  still  had 
the  power  from  time  to  time  to  Inquire  as  to 
the  continuance  of  her  insanity,  and  also  to 
take  In  charge  the  care  and  preservation  of 
her  property.  She  being  in  the  custody  of 
the  state,  receiving  care,  maintenance,  and 
support,  the  state,  through  Its  superintendent, 
petitioned  the  court  for  the  appointment  of 
a  committee,  to  the  end  that  It  might  be  re- 
imbursed out  of  her  property  for  the  expenses 
it  had  incurred  for  her  care  and  treatment 
This  was  authorized  by  the  provisions  of  the 
Code  alluded  to,  which  here  are  claimed  to 
be  violative  of  the  provisions  of  the  Consti- 
tutions, both  state  and  federal.  If  she  had 
been  adjudged  to  be  insane,  then  she  has 
been  deprived  of  no  coustltiitlonal  right ;  for, 
being  an  insane  person,  she  had  become  a 
ward  of  the  Supreme  Court,  which  has  suc- 
ceeded to  the  powers  of  the  chancellor,  and 
the  custody  of  her  person  and  property  be- 
came subject  to  the  control  and  management 
of  the  court  through  its  specified  agents  ap- 
pointed for  that  purpose.  She  Is  not  depriv- 
ed of  her  liberty  or  property  without  due 
process  of  law,  for,  as  we  have  seen,  she  has 
been  duly  committed  in  accordance  with  the 
provisions  of  the  statute  upon  an  order  of  the 
court.  She  is  not  deprived  of  her  property, 
for  the  court  undertakes  its  care  and  man- 
agement In  her  behalf  and  for  her  benefit. 

We  are  thus  again  brought  to  the  consider- 


ation of  the  commitment,  for.  If  It  Is  an  ad- 
judication by  the  court,  then,  as  we  have 
seen,  it  is  a  compliance  with  the  provisions 
of  the  Constitution.  The  statute  and  the 
facts  we  have  already  called  attention  to. 
Whether  the  incompetent  in  this  case  ac- 
tually had  a  trial  by  jury  and  her  insanity 
established  by  a  verdict,  we  are  not  advised 
by  the  record,  for  we  have  only  the  admission 
that  she  was  committed  lawfully  in  accord- 
ance with  the  provisions  of  the  insanity  law. 
This  law,  as  we  have  seen,  provides  for  a 
hearing  upon  notice  unless,  for  reasons  stated, 
the  notice  is  dispensed  with.  The  Judge  Is 
required  to  examine  the  testlitiony  of  the 
physicians  and  such  other  witnesses  as  are 
produced  before  him.  He  then  Is  required 
to  make  a  determination,  in  writing,  and  the 
same  Is  to  be  filed  in  the  manner  and  at  the 
place  specified  by  the  statute.  If  the  Incom- 
petent or  any  of  her  friends  is  dissatisfied, 
she  or  they  may  demand  a  Jury  trial,  and 
the  question  of  her  sanity  be  determined  by  a 
jury.  It  appears  to  us  that  this  Is  a  Judicial 
determination.  This,  In  effect,  was  held  bi 
the  case  of  Trust  Co.  of  America  v.  State 
Safe  Deposit  Co.,  187  N.  T.  178,  79  N.  E.  996, 
in  which  Willard  Bartlett,  J.,  In  delivering 
the  opinion  of  the  court,  says:  "Section 
2323a  of  the  Code  was  added  to  title  6  iu 
1895,  together  with  another  new  section 
(233Ga),  to  establish  a  scheme  whereby  steps 
might  be  taken  at  the  Instance  of  the  officers 
having  charge  of  the  various  state  hospitals 
for  the  Insane  to  reimburse  such  Institutions 
for  their  expenditures  for  the  support  of  in- 
sane patients  who  had.  no  relatives  or  friends 
liable  or  willing  to  contribute  to  their  sup- 
port, but  where  the  patient  was  the  owner  of 
property  which  ought  to  be  used  to  defray 
such  expenditures.  In  most  of  the  cases  con- 
templated by  these  sections  there  would  be  an 
express  adjudication  of  mental  Incompetency 
befcKe  the  patient  was  committed  to  the  iu- 
stitutlon,  and  therefore  the  section  omits  any 
provision  for  such  adjudication,  and  empow- 
ers the  court  to  appoint  a  committee,  if  satis- 
fied with  the  truth  of  the  facts  required  to 
be  stated  in  the  petition,  immediately  and 
without  taking  any  further  proof."  Again, 
in  the  recent  case  of  People  ex  rel.  Morrell  v. 
Dold,  180  N.  Y.  546,  82  N.  E.  1131,  the  relator 
obtained  a  writ  of  habeas  corpus  to  procure 
bis  release  from  River  Crost  Sanitarium,  iu 
which  he  was  confined  as  an  insane  person, 
upon  the  ground  that  he  was  committed  to 
the  sanitarium  without  notice.  The  defend- 
ant made  return  thereto  to  the  effect  that 
the  relator  was  Insane  at  the  time  be  was 
committed  to  the  sanitarium,  and  that  he 
was  still  insane.  A  traverse  was  Interposed 
tq  this  return,  and  thereupon  the  defendant 
asked  that  a  jury  l>e  Impaneled  to  try  the 
questlcm  of  the  relator's  present  Insanity. 
This  the  relator  opposed,  and  declined  to 
submit  to  a  trial  by  jury,  and  thereupon  the 
Special  Term  overruled  the  traverse  and  dis- 
missed the  writ,  and  remanded  the  relator 
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to  the  custody  of  the  sanitarium.  This  order 
was  affirmed  In  the  Appellate  Division  and  In 
this  court,  in  effect  holding  that  the  original 
commitment  was  a  valid  adjudication  of  his 
insanity. 

As  we  have  seen,  this  case  is  not  one  where 
the  alleged  incompetent  has  been  confined  by 
relatives  in  a  private  Institution;  but  she 
has  become  a  ward  of  the  state,  and  is  con- 
fined in  a  state  hospital  presided  over  by 
expert  physicians,  who  can  have  no  motive 
for  her  detention  other  than  that  which  is 
necessary  for  her  benefit.  She  Is  in  the  cus- 
tody of  the  state  Itself,  whose  policy  is  to 
care  for  and  protect  her,  and.  If  possible,  to 
cure  her  of  her  disease.  The  state  stands  In 
the  place  of  the  king.  Its  power  la  supreme. 
Tme  It  acts  through  officers  of  the  state 
duly  appointed,  and  these  officers  may  tran- 
scend tbeir  powers  and  duties.  But  if  they 
do  the  courts  which  the  state  has  created  are 
always  open  to  restrain  the  unauthorized 
acts  of  such  officers  and  preserve  her  con- 
stitutional rights.  A  person  afflicted  with  a 
disordered  mind  is  sot  a  criminal,  nor  are 
proceedings  Instituted  to  commit  such  person 
to  an  asylum  criminal  proceedings.  Under 
the  provisions  of  the  Constitution  "the  trial 
by  jury  In  all  cases  In  which  it  has  been 
heretofore  used  shall  remain  Inviolate  for- 
ever; but  a  jiuy  trial  may  be  waived  by  the 
parties  in  ail  civil  cases  in  the  manner  pre- 
scribed by  law."  As  we  have  seen,  the  right 
of  a  trial  by  jury  la  preserved  to  every  per- 
son charged  with  Incompetency  under  the  in- 
sanity law  Ijy  his  complying  with  the  require- 
ments of  that  statute.  The  proceedings,  liow- 
ever,  being  civil,  such  a  trial  may  be  waived 
by  the  parties  concerned,  under  the  express 
provision  of  the  Constitution  to  which  we 
have  referred.  In  this  case  Mrs.  Sporza  had 
the  right  to  such  a  trial  by  Jury  If  she  or  her 
friends  so  demanded.  Neither  she  nor  her 
friends  appear,  by  the  record,  to  have  de- 
manded such  a  trial,  although  it  is  conceded 
that  she  had  notice  of  the  proceedings  to  ap- 
point a  committee  of  her  person  and  estate. 
She  must  therefore  be  deemed  to  have  waiv- 
ed such  a  trial.  T^be  right  to  siich  a  trial 
was  personal  to  her  and  those  mentioned  in 
the  statuta  Debtors  are  not  such  persons. 
If,  therefore,  she  or  her  friends  acting  for 
her  saw  fit  to  waive  a  trial  by  Jury  and  ac- 
cept the  determination  of  the  court  made  as 
to  her  insanity,  then  the  defendant  had  no 
cause  for  complaint  or  power  to  raise  the 
question  of  her  sanity  collaterally  in  this 
case. 

No  question  has  been  raised  with  reference 
to  any  irregularity  in  the  proceedings  under 
the  Code.  Our  conclusion  is  in  accord  with 
that  reached  in  Matter  of  Wallcer,  57  App. 
Div.  1,67  N.  T.  Supp.  647,  to  the  effect  that 
the  provision  of  the  Code  alluded  to  is  not 
violative  of  any  of  the  provisions  of  the  Con- 
stitution to  Which  attention  has  t>een  called. 

The  jadgment  should  be  affirmed,  with 
costs. 


WILLARD  BARTLETT,  J.  The  plaintiff 
seelcs  to  recover  a  sum  of  money  deposited 
with  the  defendant  savings  bank  in  the  name 
and  on  account  of  Ida  Jetter,  who  subsequent 
to  the  opening  of  the  account  married  Ftank 
Siwrza,  the  plaintiff,  and  became  known  as 
Ida  Sporza.  In  May,  1906,  Dr.  William  Ma- 
bon,  the  superintendent  of  the  Manhattan 
State  Hospital  at  Ward's  Island,  New  York, 
presented  a  petition  to  the  Supreme  Court  in 
the  first  Judicial  district  applying  for  the  ap- 
pointment of  a  committee  of  the  estate  of 
Ida  Jetta  under  the  provisions  of  section 
2.'!23  and  section  2323a  of  the  Code  of  Civil 
Procedure.  The  petition  alleged,  "that  the 
at>ove-named  Ida  Jetta  is  an  incompetent 
person,  and  has  been  lawfully  committed  to 
the  Manhattan  State  Hospital  at  Ward's  Is- 
land, New  York,  in  the  manner  provided  by 
the  state  insanity  law;  •  •  •  that  said 
Ida  Jetta  Is  now  an  inmate  thereof;  •  •  • 
that  the  patient  has  $1,203.38  in  the  German 
Savings  Bank  as  evidenced  by  bank  lM>ok  No. 
369,363;  and  that  said  Ida  Jetta  has  no  other 
property,  real  or  personal,  •  •  •  and 
that  said  Ida  Jetta  is  now  maintained  and 
supported  by  the  people  of  the  state  of  New 
York  in  said  hospital  as  a  public  charge." 
Copies  of  the  petition  and  a  notice  of  the  mo- 
tion to  be  based  thereon  for  the  appointment 
of  a  committee  were  served  personally  upon 
Ida  Jetter,  otherwise  known  as  Ida  Sporza, 
at  the  Manhattan  State  Hospital,  and  upon 
the  officer  in  charge  thereof,  and  upon  Frank 
Sporza,  the  husband;  and  upon  the  return 
day  an  order  was  made  and  entered  appoint- 
ing Frank  Sporza  committee  of  the  estate  of 
the  incompetent  person  upon  giving  the  se- 
curity required  by  law.  In  this  order  the 
name  of  the  incompetent  person  was  erro- 
neously given  as  Ida  Jetta  Instead  of  Ida 
Jetter,  but  this  error  was  corrected  by  a 
subsequent  order,  which  the  court  undoubted- 
ly had  power  to  make. 

The  German  Savings  Bank  resists  the 
claim  which  the  committee  thus  appointed 
now  makes  to  the  money  deposited  with  it  on 
account  of  Ida  Jetter,  upon  the  ground  that 
section  2323a  of  the  Code  of  Civil  Procedure 
Is  unconstitutional,  because  it  assumes  to 
empower  the  Supreme  Court  to  appoint  a 
committee  of  the  i)erson  or  property  of  an 
Incompetent  person  or  of  both  without  the 
Intervention  of  a  Jury. 

The  Constitution  of  New  York  adopted  In 
1777  contained  the  following  provision  pre- 
serving the  right  of  trial  by  Jury:  "Trial 
by  Jury  in  all  cases  in  which  it  hath  hereto- 
fore been  used  in  the  colony  of  New  York 
shall  be  established  and  remain  inviolate 
forever."  By  the  Constitution  of  1821  the 
form  of  this  provision  was  changed  so  as  to 
read  as  follows:  "The  trial  by  Jury  in  ail 
cases  in  which  It  has  been  heretofore  used 
shall  remain  Inviolate  forever."  Const  1821, 
art  7,  S  2.  This  provision  is  the  same  as 
that  contained  In  the  present  Constitution, 
having  been  retained  by  the  constitutional 
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conventions  of  1846  and  1894.  Const  ISM, 
Art.  1,  8  2.  In  "Wynehamer  v.  People,  18  N. 
T.  878,  427,  a  case  which  arose  while  the 
Constitution  of  1846  was  in  force,  It  was 
said  that  the  word  "heretofore"  in  the  con- 
stitutional provision  relating  to  trial  by  jury 
meant  before  1846,  and  could  not,  in  order 
to  limit  its  meaning,  be  carried  back  to  1777 
and  confined  to  the  cases  which  at  that  ear- 
lier period  were  triable  by  Jury.  Applying 
this  rule  of  construction,  It  would  be  suffi- 
cient to  inquire  in  the  present  case  only 
whether  the  trial  by  jury  as  a  prerequisite  to 
the  appointment  of  a  committee  of  a  lunatic 
was  In  use  prior  to  1894,  but,  if  we  find  that 
such  a  trial  was  Invariably  required  in  the 
colony  of  New  York  and  in  England  before 
the  Constitution  of  1777  was  adopted.  It 
would  necessarily  follow  that  section  2323a  of 
the  Code  of  Civil  Procedure  is  unconstitu- 
tional, if  that  section  must  be  construed  as 
authorizing  the  appointment  of  a  committee 
In  the  absence  of  a  prior  finding  by  a  jury 
that  the  party  whose  person  or  property  is 
to  be  affected  is  Incompetent. 

In  England  there  has  been  considerable  dis- 
cussion as  to  what  is  the  true  origin  of  the 
authority  of  the  crown  in  respect  to  idiots 
and  lunatics.  Story,  writing  in  1835,  said 
that  the  jurisdiction  was  usually  treated  as 
a  special  jurisdiction  for  many  purposes  de- 
rived from  the  special  authority  of  the  crown 
in  its  sign  manual  to  the  chancellor  personal- 
ly, and  not  as  belonging  to  him  as  chancellor, 
or  as  sitting  in  the  Court  of  Chancery.  But 
he  concludes  that  "the  Court  of  Chancery 
may  be  properly  deemed  to  have  had  origi- 
nally as  the  general  delegate  of  the  author^ 
Ity  of  the  crown  as  parens  patrise  the  right, 
not  only  to  have  the  custody  and  protection 
of  infants,  but  also  of  idiots  and  lunatics 
when  they  have  no  other  guardians."  2 
Story's  Equity  Jurisprudence  (13th  Ed.)  $ 
1.3G2.  The  Legislature  in  this  country  has 
succeeded  to  the  king  as  parens  pa  trice  in 
reference  to  idiots  and  lunatics.  Mormon 
Church  V.  United  States,  136  U.  S.  1,  10  Sup. 
Ct  792,  34  h.  Ed.  481.  Blackstone  discussed 
the  custody  of  incompetent  persons  In  4  chap- 
ter entitled  the  "King's  Revenue,"  and  also 
under  the  title  "Suite  by  the  Crown."  He 
says  that  the  last  branch  of  the  king's  ordi- 
nary revenue  "consists  In  the  custody  of 
Idiots  from  whence  we  shall  be  naturally  led 
to  consider  also  the  custody  of  lunatics" ;  and 
in  reference  to  the  procedure  In  such  cases 
he  adds:  "By  the  old  common  law  there  Is 
a  writ  de  idlota  Inqoirendo  (of  inquiring  con- 
cerning an  idiot)  to  inqnire  whether  a  man 
be  an  Idiot  or  not,  which  mnst  be  tried  by  a 
jury  of  12  men,  and,  if  they  find  him  pums 
idiota  (an  absolute  idiot),  the  profits  of  his 
lands  and  the  custody  of  his  person  may  be 
granted  by  the  king  to  some  subject,  who 
has  interest  enough  to  obtain  them."  In  ref- 
erence to  lunatics  as  distinguished  from  idi- 
ots he  states  the  practice  as  follows:   "The 


method  of  proving  a  person  non  compos  is 
very  similar  to  that  of  proving  him  an  Idiot. 
The  Lord  Chancellor,  to  whom,  by  special  au- 
thority from  the  king,  the  custody  of  idiots 
and  lunatics  is  Intrusted,  upon  petition  or 
Information  grants  a  commission  in  nature 
of  the  writ  dc  idiota  Inquirendo  to  inquire 
into  the  party's  state  of  mind;  and,  if  he 
be  foimd  non  compos,  he  usually  commits  the 
care  of  his  person,  with  suitable  allowance 
for  his  maintenance,  to  some  friend,  who  Is 
then  called  his  committee."  1  Blackstone's 
Com.  303,  304,  305.  It  will  be  noticed  that 
in  reference  to  the  writ  de  Idiota  inquirendo 
Blackstone  states  that  it  must  be  tried  by  a 
jury  of  12  men.  In  another  place,  however, 
where  he  is  discussing  inquisitions  of  office 
as  one  of  the  common  forms  of  suits  by  the 
crown,  he  says  that  such  Inquiries  concern- 
ing any  matter  that  entitled  the  king  to  the 
possession  of  lands  or  tenements,  goods  or 
chattels,  "is  done  by  a  jury  of  any  determi- 
nate number,  being  either  12  or  less  or  more." 
3  Blackstone's  Com.  258. 

Professor  Pomeroy  states  the  mode  of  exer- 
cising jurisdiction  over  persons  of  unsound 
mind  in  England  as  follows:  "Some  friend  of 
the  alleged  lunatic  addresses  a  petition  to 
the  chancellor  personally,  or  other  judge  In 
lunacy.  A  special  commission  Is  thereupon 
Issued  directing  a  judicial  inquisition  of  the 
alleged  lunacy,  which  Inquisition  Is  made  by 
means  of  a  jury — ^a  regular  trial  of  the  is- 
sues before  a  jury.  Their  finding  or  verdict, 
so  long  as  it  stands  unimpeached,  and  the 
inquisition  is  not  superseded,  is  conclusive  aa 
to  the  status  of  the  party.  Upon  the  return 
of  the  commission  and  inquisition,  if  the 
party  is  found  to  be  a  lunatic,  the  chancellor 
or  judge  in  lunacy  appoints  a  committee  in 
the  nature  of  a  guardian  over  the  person 
and  property  of  the  lunatia  This  committee, 
in  his  character  as  trustee,  is,  of  course,  un- 
der the  supervision  and  control  of  the  Court 
of  Chancery."  3  Pomeroy's  Equity  Jurispru- 
dence, {  1312.  It  is  true  he  supplements  this 
description  of  the  procedure  by  a  statement 
that  this  special  jurisdiction  over  the  per- 
sons and  property  of  lunatics  is  not  general- 
ly possessed  by  the  courts  of  equity  in  the 
United  States  as  a  part  of  the  original  inher- 
ent equitable  jurisdiction;  but  th'at  Is  not  a 
question  material  to  be  considered  here,  in- 
asmuch as  the  purpose  of  our  inquiry  Is  to 
ascertain  the  usage  prevailing  In  this  state  at 
the  time  of  the  adoption  of  the  several  Con- 
stitutions guaranteeing  the  right  of  trial  by 
jury  in  all  cases  tn  which  It  has  heretofore 
been  used,  and  it  appears,  so  far  as  I  have 
been  able  to  discover,  that  the  usage  of  our 
courts  In  the  exercise  of  their  statutory  equi- 
table jurisdiction  over  .idiots  and  innatica 
has  always  heretofore  been  In  accordance 
with  the  former  English  practice  as  laid 
down  In  the  authorities  cited. 

Further  light  on  the  English  method  ot 
procedure  may  be  found  in  Shelford  on  Luna- 
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cy,  where  it  is  said  that,  when  the  king  was 
Informed  that  a  person  who  had  lands  was 
an  idiot  or  lunatic,  the  ancient  mode  of  pro- 
ceeding In  order  to  ascertain  the  existence  of 
the  fact  of  Idiocy  or  lunacy  was  to  petition 
the  Lord  Chancellor  suggesting  idiocy  or  lu- 
nacy In  a  particular  person,  and  thereupon  to 
issue  a  writ  to  the  sheriff  or  escheator  of  the 
county  to  try  by  a  jiwy  and  personal  exami- 
nation of  the  party  whether  the  suggestion 
was  true  or  not  Shelford  on  Lunacy,  79, 
The  iuquisltlou  was- required  to  be  under  the 
seals  of  12  jurymen,  otherwise  the  officer  by 
whom  it  was  taken  was  liable  under  the 
statute  (1  Henry  VIII,  c.  8)  to  a  penalty  of 
£100  (lb.  106). 

.  It  is  manifest  that  In  England  up  to  a  pe- 
riod long  subsequent  to  the  adoption  of  the 
New  York  Constitution  of  1777  the  Terdict 
of  a  jury  was  essential  to  establish  the  status 
of  a  person  alleged  to  be  Incompetent  either 
as  an  idiot  or  a  lunatic.  Thus  in  1826,  in  a 
case  in  the  House  of  Lords,  Lord  Chancellor 
Eldon  declared  it  to  be  unquestionable  that 
the  crown  in  England'  did  not  possess  the 
power,  except  for  temporary  purposes,  of  tak- 
ing upon  Itself  the  care  of  any  Individuals, 
either  as  to  their  persons  or  their  property, 
on  the  ground  that  they  were  of  unsound 
mind,  without  the  verdict  of  a  Jury.  Bryce 
V.  Graham,  2  WUson  &  Shaw,  481,  617.  It 
Is  true  that  a  change  has  since  been  Elected 
in  England  by  statute,  and  that  under  the 
lunacy  act  of  1880  an  inquest  may  be  held  be- 
fore a  Judge  In  lunacy  without  a  Jnry  where 
the  alleged  lunatic  does  not  demand  one,  or 
the  judge  is  satisfied  by  a  personal  examina- 
tion that  be  is  not  mentally  competent  to 
form  and  express  a  wish  in  that  behalf,  and 
It  appears  unnecessary  or  Inexpedient  that 
the  Inquest  should  be  before  a  Jury.  63  Vict 
c.  5,  H  91,  92.  This  alteration  in  the  English 
practice  cannot  affect  the  question  under 
consideration  here,  where  our  Constitution 
requires  a  trial  by  Jury  in  all  cases  in  which 
it  has  heretofore  been  used;  the  answer  to 
that  question  depending,  of  course,  upon  the 
condition  of  the  law  In  this  state  or  colony 
before  the  adoption  of  the  Oonstltution. 

In  those  states  in  which  it  has  t>een  held  that 
the  constitutional  right  of  a  trial  by  Jury  does 
not  apply  to  cases  of  lunacy  the  language  of 
the  Constitution  differs  from  that  used  In 
the  Constitution  of  this  state.  Thus  In  Wis- 
consin, where  the  Constitution  provided  that 
the  right  of  trial  by  Jury  "shall  remain  in- 
Tiolate,  and  shall  extend  to  all  cases  at  law 
wltbont  regard  to  the  amount  in  controver- 
sy," it  was  held  that  a  proceeding  for  the  ap- 
pointment of  a  guardian  for  an  Insane  per- 
son was  not  a  case  at  law,  and  that  at  the 
time  when  the  Constitution  was  adopted  the 
power  to  appoint  guardians  for  insane  per- 
sons was  vested  In  the  Judges  of  probate,  who 
might  act  without  calling  in  a  Jury  to  deter- 
mine the  question  of  Insanity.  Oaston  v. 
Babcock,  6  Wis.  {508.    So  In  Iowa  It  has  been 


held  that  the  constitutional  right  of  trial  by 
Jury  applies  only  to  criminal  prosecutions  or 
accusations  for  offenses  against  the  criminal 
law,  and  that  an  inquest  of  lunacy  was  not 
a  criminal  proceeding.  In  re  Bresee,  82 
Iowa,  673,  48  N.  W.  991.  And  in  Mississippi 
an  inquisition  of  lunacy  before  a  Jury  of 
6  men  was  held  to  be  constitutional,  because 
an  inquest  before  a  Jury  of  that  number  was 
authorized  by  statute  at  the  time  when  the 
Constitution  was  adopted.  Fant  v.  Buchan- 
an (Miss.)  17  South.  371.  I  cannot  see  how 
any  of  these  decisions  or  others  of  like  pur- 
port affect  the  construction  to  be  given  to 
our  own  Constitution.  That  the  guaranty  of 
the  right  of  trial  by  Jury  in  the  Constitution 
of  this  state  does  not  apply  merely  to  crim- 
inal cases,  but  embraces  other  proceedings, 
was  expressly  determined  by  this  court  In 
Colon  V.  Lisk,  153  N.  Y.  188,  47  N.  E.  302,  60 
Am.  St  Rep.  609,  and  Is  assumed  by  the  dis- 
cussion in  the  case  of  Malone  v.  Sts.  Peter 
and  Paul's  Church,  172  N.  T.  268,  64  N.  B. 
OCl. 

,  The  Constitution  of  New  Jersey  provides 
that  the  right  of  trial  by  jury  shall  remain 
inviolate.  In  that  state  prior  to  1887  the 
number  of  Jurors  who  sat  upon  the  trial  of 
the  Issue  of  incompetency  In  the  case  of  an 
alleged  lunatic  varied  from  12  to  23.  Thus, 
in  Matter  of  Buney  Dey,  9  N.  J.  Eq.  181,  23 
Jurors  concurred  In  the  finding  of  lunacy,  and 
in  the  Matter  of  Vananken,  10  N.  J.  Eq.  186, 21 
Jurors  were  sworn,  apd  20  signed  the  return. 
In  1887,  however,  the  Legislature  passed  an 
act  directing  the  sheriff  to  summon  only  12 
Jurors  instead  of  24  to  Inquire  into  and  find 
the  truth  of  the  matters  involved  in  a  com- 
mission relating  to  the  competence  of  alleged 
idiots  and  lunatics.  It  was  contended  in  the 
case  of  De  Hart  v.  Condit  61  N.  J.  Eq.  611, 
28  Atl.  603,  40  Am.  St  Rep.  646,  that  the  act 
violated  the  right  of  trial  by  jury  as  guar- 
anteed by  the  New  Jers^  Constitution.  In 
that  case  the  Jury  consisted  of  only  12  men, 
all  of  whom  concurred  in  the  finding.  The 
Court  of  Errors  and  Appeals  refused  to  dis- 
turb the  inquisition.  "If  we  assume,"  said 
Dickson,  J.,  "that  the  constitutioual  provi- 
sion applies  to  proceedings  of  this  nature, 
still  this  statute  does  not  infringe  upon  it, 
for  the  reason  that  prior  to  the  adoption  of 
the  Constitution  the  party  had  no  right  to  tri- 
al by  more  than  twelve  Jurors."  He  cites  the 
statements  of  Blackstone,  to  which  I  have  re- 
ferred, and  declares  that  In  practice  any 
number  of  jurors  not  less  than  12  nor  over 
28  has  been  considered  adequate. 

A  careful  examination  of  the  New  Tork 
statutes  and  decisions  bearing  upon  the  sub- 
ject leaves  no  doubt  In  my  mind  that  prior 
to  the  Constitution  of  1846,  and  since  then 
until  the  enactment  of  section  2323a  of  thp 
Code  of  Civil  Procedure,  the  courts  in  this 
state  have  not  assumed  Jurisdiction  to  ap- 
point a  committee  of  the  person  or  estate  of 
an  Incompetent  person,  In  the  absence  of  a 
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finding  by  a  Jury  to  a  proceeding  In  the  na- 
ture of  a  writ  de  lunatico  Inqulrendo.  By 
chapter  30,  Laws  1801  (1  Rev.  Laws  1813,  p. 
147,  c.  30),  It  was  provided  "that  the  chan- 
cellor shall  have  the  care  and  provide  for  the 
safe  keeping  of  all  idiots  and  lunatics  and  of 
their  real  and  personal  estates  and  for  their 
maintenance,  and  also  for  the  maintenance  of 
the  families  of  such  lunatics  and  the  educa- 
tion of  their  children  out  of  the  personal  es- 
tate of  such  idiots  and  lunatics  and  the  rents 
and  profits  of  their  real  estates  respectively, 
having  regard  to  the  amount  and  value  of 
the  same  and  shall  take  care  that  the  same 
shall  not  be  wasted  or  destroyed."  By  the 
revised  statutes  which  took  effect  on  January 
1,  1830,  the  same  provision  was  substantially 
re-enacted,  but  extended  so  as  to  embrace, 
not  only  idiots  and  Itinatics,  but  "persons  of 
unsound  mind,  and  persons  who  shall  be  in- 
capable of  conducting  their  own  affairs  in 
consequence  of  .habitual  drunkenness."  2 
Rev.  St.  (1st  Ed.)  p.  52,  pt  2,  c.  5,  tit  2,  }  1. 
After  the  adoption  of  the  Constitution  of 
1846  the  Judiciary  act  of  1847  transferred  to 
the  new  Supreme  Court  the  Jurisdiction  then 
possessed  and  exercised  by  the  old  Supreme 
Court  and  the  Court  of  Chancery,  including 
that  of  the  chancellor  and  vice-chancellors. 
Laws  1847.  p.  319,  c.  280.  The  act  to  revise 
and  consolidate  the  statutes  of  the  state  re- 
lating to  the  care  and  custody  of  the  Insane 
passed  in  1874  conferred  In  express  terms 
upon  the  Supreme  Court  Jurisdiction  over  the 
care  and  custody  of  all  idiots,  lunatics,  per- 
sons who  shall  be  incapable,  of  conducting 
their  own  afCairs  to  consequence  of  habitual 
drunkenness  and  of  their  real  and  personal 
estates.  Laws  1874,  p.  564,  c.  446.  This 
provision  was  re-enacted  to  section  2320  ef 
our  present  Code  of  Civil  Procedure,  which, 
however,  extended  the  Jurisdiction  still  fur- 
ther to  cases  of  "imbecility  arising  from  old 
age  or  loss  of  memory  or  understanding  or 
other  cause."  The  New  York  procedure  In 
this  class  of  cases  is  clearly  stated  to  2  Bar- 
bour's Chancery  Practice  (2d  Rev.  Ed.)  p.  22S, 
and  also  by  Judge  WiUard  in  his  treatise  on 
Equity  Jurisprudence,  which  has  special  ref- 
erence to  the  law  of  New  York.  Wlllard's 
Equity  Jurisprudence  (Potter's  EM.)  p.  681, 
etc.  The  first  step  was  to  apply  for  a  com- 
mission to  the  nature  of  a  writ  de  lunatico 
Inqulrendo.  The  petition  was  ex  parte,  but 
it  had  to  be  presented  to  the  court  on  a  reg- 
ular motion  day.  The  commission  issued 
thereupon  was  substantially  to  the  same  form 
as  that  prescribed  by  the  chancellor  to  re- 
spect to  habitual  drunkards  in  the  appendix 
to  the  rules  of  the  Court  of  Chancery.  After 
a  certified  copy  of  the  commission  had  been 
served  upon  the  commissioners  they  were  re- 
quired to  issue  a  precept  to  the  sheriff  of  the 
county  where  the  commission  was  to  be  ex- 
ecuted requiring  him  to  cause  a  Jury  of  good 
and  lawful  men  of  the  county  to  appear  be- 
fore- them  to  Inquire  into  the  matters  and 
things  which  should  be  given  them  in  charge 


by  virtue  of  the  commission.  Under  this 
precept  the  sheriff  summoned  not  less  than 
12  nor  more  than  24  Jurors;  and  Barbour 
states  that  no  inquest  could  be  taken  upon 
the  oaths  of  less  than  12  Jurors.  The  tes- 
timony was  then  taken  as  upon  a  trial  at 
law,  and  Judge  Willard  says  the  commis- 
sioner should  thereafter  submit  the  matter  to 
the  Jury  in  the  form  of  a  charge,  stating  the 
law  applicable  to  the  case,  and  recapitulating 
the  facts  if  necessary  but  without  arguments 
on  either  side.  "Twelve  of  the  Jury  must 
agree  one  way  or  the  other,  and  If  12  cannot 
agree,  the  Jury  must  so  rq)ort  to  the  commis- 
sioners that  their  return  may  be  made  ac- 
cordingly." If  the  inquisition  found  the  al- 
leged lunatic  to  be  incompetent  to  manage 
himself  or  his  affairs,  it  was  still  within  the 
discretion  of  the  court  to  set  It  aside  and 
refuse  to  appoint  a  committee. 

The  statutes  to  which  I  have  referred  and 
many  of  the  decisions  tovolving  the  Juris- 
diction of  the  Supreme  Court  as  the  successor 
of  the  Court  of  Chancery  over  the  persons 
and  estates  of  lunatics  were  reviewed  and 
discussed  with  learning  and  ability  by  Mr. 
Justice  Cornelius  L.  Allen  In  Matter  of  Hugh 
Payn,  an  Alleged  Lunatic,  8  How.  Prac.  220. 
It  is  true  that  this  is  only  a  Special  Term  de- 
cision, but  It  Is  to  be  remembered  that  the 
Judge  who  rendered  It  was  subsequently  a 
member  of  this  court.  After  a  careful  con- 
sideration of  the  whole  question  he  reached 
the  conclusion  that  the  Supreme  Court  had  no 
Jurisdiction  to  appoint  a  committee  of  a  luna- 
tic before  a  commission  bad  been  Issued  and 
an  toquisitlon  returned  with  a  findtog  of  luna- 
cy by  a  Jury.  This  decision  was  rendered  in 
1852.  It  clearly  shows  what  the  practice  bad 
been  up  to  a  period  subsequent  to  the  adop- 
tion of  the  Constitution  of  1846.  I  cannot 
find  that  there  has  been  any  change  to  the 
practice  since,  except  that  the  court  Is  per- 
mitted, under  section  2327  of  the  Code  of 
Civil  Procedure,  Instead  of  ordering  that  a 
commission  issue,  to  direct  that  the  question 
of  fact  arising  upon  the  competency  of  the 
alleged  lunatic  may  be  tried  before  a  Jury 
at  a  Trial  Term.  The  unvarying  practice 
seems  to  have  been  to  require  a  Jury  trial  as 
a  condition  precedent  to  the  appointment  of 
a  committee  for  the  person  or  estate  of  a 
lunatic.  Reference  is  made  to  Matter  of 
Wendell,  1  Johns.  Ch.  600,  and  Matter  of 
Tracy,  1  Paige,  580,  as  authorities  for  the 
proposition  that  the  verdict  of  the  Jury  in 
cases  of  this  character  is  taken  merely  to 
inform  the  conscience  of  the  court,  .and  not  to 
recognition  of  an  absolute  right  on  the  part 
of  a  person  whose  competency  is  assailed; 
but  this  view  arises,  I  think,  from  a  misap- 
prehension of  the  question  under  discussion 
to  those  cases.  In  both  of  them  an  inquisi- 
tion had  already  been  bad  upon  which  a 
Jury  had  found  the  party  to  be  tocompetent, 
and  the  question  under  consideration  was 
whether  he  should  subsequently  be  allowed 
to  traverse  the  Inquisition  and  have  the  la- 
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sue  of  lunacy  again  sent  to  a  Jury  for  trial. 
The  obserratlons  of  the  court  in  tbese  and 
similar  cases,  therefore,  can  have  no  appli- 
cation to  the  question  presented  here.  The 
same  is  true  In  regard  to  Matter  of  Mason, 
1  Barb.  436,  beard  before  Judge  Harris  at 
Special  Temi  in  1S47,  although  I  cannot  con- 
cur with  the  suggestion,  which  had  no  rele- 
vancy to  the  motion  before  him,  that  a  case 
might  be  presented  In  which  the  evidence 
would  be  80  clear  and  satisfactory  as  to  Jus- 
tify the  exercise  of  the  summary  power  of 
the  court  to  deprive  a  citizen  of  his  liberty 
without  the  Intervention  of  a  Jury. 

In  considering  the  question  whether  a  find- 
ing of  Incompetency  by  a  Jury  Is  a  condition 
precedent  to  the  appointment  of  a  committee, 
It  Is  Important  to  distinguish  between  proceed- 
ings having  this  end  In  view  and  proceedings 
Instituted  in  the  exercise  of  the  police  power 
for  the  temporary  restraint  of  an  Insane  per- 
son prior  to  the  appointment  of  any  committee. 
It  Is  essential,  of  course,  not  only  for  the  wel- 
fare of  Incompetent  persons  themselves,  but 
for  the  protection  of  their  relatives  and  the 
community  at  large,  that  authority  should 
exist  somewhere  to  restrain  those  manifest- 
ing evidence  of  Insanity,  to  the  end  that  they 
may  be  properly  treated  for  the  purpose  of 
effecting  a  cure,  and  to  protect  those  who  may 
be  endangered  by  violence  at  their  hands. 
At  common  law  any  one,  even  though  not  a 
relative,  might  Interfere  to  restrain  an  Insane 
i>erson  who  was  dangerous  to  himself  or 
others.  Broolcshaw  v.  Hopkins,  Lofft  243.  A 
dangerous  maniac  might  always  be  restrained 
temporarily  until  he  could  be  safely  released 
or  arrested  by  Judicial  warrant,  or  committed 
to  an  asylum  under  legal  authority  (Keleher 
V.  Putnam,  00  N.  H.  80,  49  Am.  Rep.  804) ; 
but,  when  the  Immediate  safety  of  the  lunatic 
himself  and  others  had  been  provided  for,  the 
right  of  Interference  ended  (Colby  v.  Jackson, 
12  N.  H.  526).  The  provisions  of  our  Insanity 
Law,  Laws  1896,  p..  491,  c.  545,  art  3,  relating 
to  the  commitment  of  alleged  Incompetent  per- 
sons upon  medical  certificates  and  similar 
statutory  provisions  generally,  are  designed 
to  effect  the  same  object  under  legal  sanction 
as  was  accomplished  at  common  law  by  the 
Interference  of  private  persons  to  restrain  a 
lunatic  In  order  to  prevent  him  from  doing 
harm  to  himself  or  others.  To  this  end  per- 
sons alleged  to  be  Insane  may  be  committed 
to  Institutions  for  the  custody  and  treatment 
of  such  patients  upon  an  order  made  by  a 
Justice  of  the  Supreme  Court  or  other  Judge 
of  a  court  of  record.  Such  commitment  Is 
based  upon  an  order  "adjudging  such  person 
to  be  Insane  upon  a  certiflcate  of  lunacy  made 
by  two  qualified  medical  examiners  in  lunacy." 
Laws  1806,  p.  491,  c.  545.  i  60.  The  Insanity 
law  further  provides  (section  63)  for  an  appeal 
from  such  order  of  commitment  to  a  Justice  of 
the  Supreme  Court  other  than  the  Justice  mak- 
ing the  order,  who  thereupon  "shall  cause  a 
Jury  to  be  summoned  as  In  case  of  proceedings 
for  the  appointment  of  a  committee  for  an  In- 


sane person,  and  shall  try  the  question  of  such 
Insanity  In  the  same  manner  as  In  proceedings 
for  the  appointment  of  a  committee." 

The  proceedings  thus  provided  for  by  the 
insanity  law  are  In  no  wise  designed  as  a 
substitute  for  those  upon  an  Inquisition  de 
lunatico  Inqulrendo.  The  purposes  of  the  in- 
sanity law  are  protective  merely,  although  an 
order  for  a  commitment  thereunder  Is  de- 
scribed as  "adjudging  such  person  to  be  in- 
sane." The  order  Is  not  strictly  speaking  a 
Judgment  at  all,  for  it  does. not  affect  the 
status  of  the  person  alleged  to  be  insane. 
This  has  been  held  in  regard  to  a  similar  stat- 
ute In  Massachusetts,  where  It  was  said:  "The 
order  of  commitment  settled  nothing  finally  or 
conclusively  against  the  person  committed.  It 
does  not  take  from  him  the  care  or  control 
of  his  property.  It  Is  not  equivalent  to  the 
appointment  of  a  guardian  for  blm.  He  is 
entitled,  as  a  matter  of  right,  to  Institute  Ju- 
dicial proceedings  under  the  statute  to  de- 
termine the  necessity  and  propriety  of  his  con- 
finement under  the  statute."  Matter  of  Dow- 
dell,  169  Mass.  387,  47  N.  H.  1033,  61  Am.  St. 
Rep.  290.  Notwithstanding  a  commitment  un- 
der the  Insanity  law,  a  person  thus  committed 
remains  liable  to  service  of  civil  process  (Code 
Clv.Proc.  §  427),  and  until  a  committee  has  law- 
fully been  appointed  for  him  his  legal  right  to 
control  his  property  remains  unaffected.  The 
so-called  adjudication  made  upon  the  certifi- 
cate of  the  medical  examiners  In  lunacy  mere- 
ly affords  Judicial  warrant  for  the  detention 
and  treatment  of  the  alleged  Incompetent  in 
a  state  hospital  or  other  Institution  licensed 
by  the  state  for  the  care  and  treatment  of 
the  Insane.  The  proceeding  has  no  reference 
to  the  appointment  of  a  committee.  If  a  com- 
mittee Is  sought  to  be  appointed,  that  object 
must  be  attained  under  the  provisions  of  the 
Code  of  Civil  Procedure  which,  as  we  have 
seen,  are  derived  from  the  practice  existing 
In  this  state  from  the  earliest  timea,  and 
which  require  a  finding  of  incompetency  by  a 
Jury  either  upon  an  Inquisition  or  at  a  Trial 
Term  of  the  Supreme  Court.  From  no  point 
of  view  can  the  privilege  of  a  Jury  trial  upon 
an  appeal  from  an  order  of  commitment  un- 
der the  insanity  law  be  regarded  as  the  equiv- 
alent of  the  right  of  trial  by  Jury  guaranteed 
by  the  Constitution.  People  ex  rel.  Eckerson 
V.  Trustees  of  Vil.  of  Haverstraw,  151  N.  Y. 
75,  45  N.  B.  384.  It  is  to  be  noted  that  the 
insanity  law  does  not  allow  the  alleged  In- 
competent person  to  demand  a  Jury  trial  up- 
on appeal  as  a  matter  of  right  Before  the 
appeal  can  be  heard  at  all  the  appellant  must 
make  a  deposit,  or  give  a  bond  for  the  pay- 
ment of  the  costs  of  the  appeal,  if  the  order 
of  commitment  Is  sustained.    Section  63. 

Another  point  on  this  branch  of  the  case 
requires  to  be  noticed.  It  Is  sugge.sted  that 
this  court  has  more  than  once  said  that  our 
constitutional  provision  relative  to  trial  by 
Jury  referred  to  a  common-law  Jury  of  12 
men.  People  ex  rel.  Murray  v.  Justices,  etc., 
74  N.  Y.  406;  People  v.  Dunn,  157  N.  Y.  528, 
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6&  N.  B.  672,  43  L.  B.  A.  247.  That  state- 
ment was  perfectly  accurate  In  the  criminal 
cases  In  which  It  was  made,  but  I  cannot  find 
In  It  anything  which  amotmts  to  a  denial  of 
the  proposition  that.  If  the  right  to  a  trial  by 
a  Jury  such  as  was  customarily  stunmoned  un- 
der a  commission  de  Innatico  tnqulrendo  exist- 
ed before  the  Constitution,  it  Is  not  equally 
preserved  by  the  fundamental  law.  It  Is  fur- 
ther to  be  observed  that  In  such  a  Jury,  even 
though  23  might  be  summoned,  the  concur- 
rence of  12  wds  necessary  in  order  to  consti- 
tute a  legal  finding.  I  do  not  think  there  Is 
anything  In  the  opinion  of  Trust  Co.  of  Amer- 
ica T.  State  Safe  .Deposit  Co.,  187  N.  Y.  178, 
79  N.  B.  996,  which  is  necessarily  In  conflict 
with  the  views  here  expressed. 

My  conclusion  Is  that.  If  section  2323a  of 
the  Code  of  Civil  Procedure  is  Intended  to 
apply  to  an  Incompetent  person  who  has  been 
committed  to  a  state  Institution  without  an  In- 
quisition executed  In  the  usual  manner  before 
A  Jury  or  without  a  Jury  trial  of  the  Issue  of 
Incompetency  In  court,  then  It  Is  unconstitu- 
tional. If,  however.  It  may  be  construed  as 
applying  only  to  persons  who  have  thus  been 
adjudicated  Incompetent  by  the  finding  of  a 
Jury,  but  for  whom  no  committee  has  as  yet 
been  appointed  0>y  reason,  for  example,  of  no 
property  being  discoverable  at  the  time- of  the 
Inquisition),  then  It  may  be  regarded  as  con- 
stitutional. I  think  It  may  be  thus  construed ; 
and  hence,  as  It  Is  not  made  to  appear  In  the 
present  case  that  the  Incompetency  of  Ida 
Sporza  had  not  been  ascertained  and  declared 
upon  an  inquisition  by  a  Jury,  or  by  a  Jury 
at  Trial  Term  of  the  Supreme  Court,  It  must 
be  assumed  that  such  was  the.  fact.  Upon 
this  assumption  the  Judgment  below  was  right, 
and  must  be  afiirmcd. 

GRAY,  EDWARD  T.  BARTLETT,  WBR- 
NER,  and  HISCOCK,  JJ.,  concur  with 
HAIGHT,  J.  WILLARD  BARTLETT,  J., 
concurs  in  result  In  opinion,  with  whom  CUIr 
LBN,  C.  J.,  concurs. 

Judgment  affirmed. 


(78  Oh.  St.  15) 

HAMMOND  V.  STATH. 
(Supreme  Court  of  Ohio.    March  3,  1908.) 

CONSTITUTIONAI.  LAW— DUB  PBOCESS  OF  LAW 

—Evidence. 

The  last  provision  of  section  4427-6,  Re- 
vised Statutes,  by  which  it  is  enacted  that  "the 
character  of  the  trust  or  combination  alleged 
may  be  established  by  proof  of  its  general  repu- 
tation as  such,"  is  anconatitutional  and  void. 
In  that  it  pregcribes  a  rule  of  evidence  which 
is  violative  of  the  conntitntional  guaranty  con- 
tained in  section  1,  article  ziv,  of  the  Constitu- 
tion of  the  United  States,  that  no  person  shall 
be  deprived  of  "life,  liberty,  or  property,  with- 
out due  process  of  law." 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Allen  County. 

Harry  O.  Hammond  was  convicted  of  vio- 
lation of  the  anti-trust  act,  and  brings  error. 
Reversed. 


Richie  &  Richie  and  Rldenour  &  HaUhlll, 
for  plalntlfF  in  error.  B.  P.  Welty,  Pros. 
Atty.,  for  the  State. 

CREW,  J.  At  the  April  term,  1906,  of  th© 
court  of  common  pleas  of  Allen  county,  the 
plaintiff  In  error,  Harry  .G.  Hammond,  was 
Indicted  for  engaging,  with  others.  In  a  con- 
spiracy against  trade,  contrary  to  the  pro- 
visions of  sections  4427-1  to  4427-12,  Revised 
Statutes,  Inclusive.  He  was  tried  upon  said 
Indictment,  was  found  guilty,  and  adjudged 
by  the  court  to  pay  a  fine  of  $500  and  the 
costs  of  prosecution,  and  to  stand  commit- 
ted until  said  fine  and  costs  were  paid.  This 
Judgment  was  affirmed  by  the  circuit  court. 
On  the  trial  of  said  indictment,  in  the  court 
of  common  pleas,  the  state,  to  maintain  the 
issue  on  Its  part,  was  permitted  by  the  court, 
over  the  objection  of  counsel  for  the  accused, 
to  propound  to  divers  witnesses  the  follow- 
ing question:  "You  may  state  whether  or 
not  you  have  the  means  of  knowing  the  gen- 
eral reputation  of  the  Canton  Bridge  Com- 
pany, as  to  whether  or  not  the  Canton  Bridge 
Company  together  with  other  bridge  com- 
panies and  persons  doing  business  in  Allen 
county,  Ohio,  have  been  organized  In  a  trust 
for  the  purpose  of  dealing  in  highway 
bridges  and  bridge  materials,  and  preventing 
competition  in  the  sale  of  highway  bridges 
and  bridge  material,  from  the  1st  day  of 
January,  1904,  to  the  25th  day  of  May,  190C." 
To  this  interrogatory  the  several  witnesses 
each  answered,  in  substance,  that  there  was 
reputed  to  be  such  combination  or  trust. 
The  foregoing  question  was  put  by  counsel, 
and  permitted  by  the  court,  imder  favor  and 
because  of  the  provisions  of  section  4427-6, 
Revised  Statutes,  which  read  as  follows: 
"In  prosecutions  under  this  act.  It  shall  b« 
sufficient  to  prove  that  a  trust  or  combina- 
tion, as  defined  herein,  exists,  and  that  the 
defendant  belonged  to  it,,  or  acted  for  or  In 
connection  with  It,  without  proving  all  the 
memt)ers  belonging  to  it,  or  proving  or  pro- 
ducing any  article  of  agreement,  or  any  writ- 
ten instrument  on  which  It  may  have  been 
based;  or  that  It  was  evidenced  by  any  writ- 
ten instrument  at  all.  The  character  of  the 
trust  or  combination  alleged  may  be  estatt- 
llshed  by  proof  of  Its  general  reputation  as 
such." 

While  many  of  the  provisions  of  the  bo- 
called  Valentine  anti-trust  law  have  hereto- 
fore  been  reviewed  and  passed  upon  by  thla 
court,  there  is  presented  to  us.  In  this  ease, 
for  the  first  time,  the  question  of  whether 
or  not  the  last  paragraph  of  the  above  sec- 
tion 4427-6,  whereby  it  Is  provided  that  "the 
character  of  the  trust  or  combination  alleged 
may  be  established  by  proof  of  Its  general 
reputation  as  such,"  Is  a  valid  and  constitu- 
tional provision.  After  careful  consideration 
of  this  question,  we  are  of  opinion  that  It 
must  be  answered  in  the  negative.  It  may 
be  conceded  that,  within  proper  constitution- 


Digitized  by 


Google 


Ohio) 


HAMMOND  T.  STATil 


417 


al  Umitfi,  tbe  Legislature  bas  tbe  general 
power  to  prescribe  rules  of  evidence  and 
metbods  of  proof — to  determine  what  may  or 
may  not  be  competent  evidence  in  a  particu- 
lar case — and,  wltb  certain  qualifications,  has, 
perhaps,  the  power  to  enact  and  prescribe 
that  in  criminal  prosecutions  certain  facts, 
when  duly  established,  shall  be  heM  to  be 
presumptive  or  prima  facie  evidence  of  guilt. 
But  this  power  Is  not  without  its  limitations, 
one  of  which  Is  that  the  X«glslature  may 
not  arbitrarily  create  a  conclusive  presump- 
tion of  guilt  against  the  accused,  as  to  any 
element  of  the  crime  charged,  by  giving  ar- 
tificial and  evidential  force  and  effect  to  cer- 
tain facts  which  otherwise  would  be  wholly 
irrelevant  and  Inconclusive.  It  has  well  been 
said  that  presumptions  of  law — at  the  best, 
uncertain  instruments  In  the  Inyestlgatiou 
and  discovery  of  truth — are  especially  dan- 
gerous, in  the  administration  of  criminal  Jus- 
tice, when  used  to  control  or  impair  the  nat- 
ural fundamental  presumption  of  innocence; 
their  effect  being  to  give  to  evidence  a  tecb- 
ui«al  probative  force  beyond  that  which  it 
would  naturally  and  ordinarily  possess  in 
producing  conviction  in  the  minds  of  tbe 
jury.  It  Is  said  In  State  v.  Beswlcb,  13  R. 
1.  219,  43  Am.  Rep.  26:  "Indeed,  to  hold  that 
a  Legislature  can  create  artificial  presump- 
tions of  guilt  from  facts,  which  are  not  only 
consistent  with  innocence,  but  which  are  not 
even  a  constituent  part  of  the  crime  when 
committed,  is  to  hold  that  it  bas  the  power 
to  take  away  from  a  Judicial  trial,  or  at 
least  substantially- reduce  in  It,  the  very  ele- 
ment which  makes  It  Judicial.  To  hold  so  Is 
to  hold  that  the  Legislature  has  power  to 
bind  and  circumscribe  the  Judgments  of 
courts  and  juries  In  matters  of  fact,  and  in 
an  Important  measure  to  predetermine  their 
decisions  and  verdicts  for  them." 

The  provision  of  the  statute  under  consider- 
ation. In  the  present  case,  does  not,  It  will  be 
observed,  provide  merely  that  a  presumption 
or  Inference  shall  arise,  or  may  be  drawn, 
from  proof  of  the  general  reputation  of  the 
unlawful  or  criminal  character  of  the  alleged 
trust  or  combination;  but  It  enacts.  In  ex- 
press terms,  that  Its  unlawful  and  criminal 
character  may  be  established  by  proof  of  Its 
general  reputation.  Thus  the  statute  In 
terms  makes  proof  of  the  general  reputation 
of  the  trust  or  combination,  not  only  compe- 
tent evidence  against  the  accused,  but  suffi- 
cient and  conclusive  evidence  of  the  unlaw- 
ful and  criminal  character  of  the  combination 
to  which  he  may  belong.  This,  in  effect,  is  to 
deprive  the  accused  of  the  protection  of  the 
cardinal  presumption  that  every  person  is  to 
be  presumed  innocent  until  he  is  legally  prov- 
en guilty,  a  presumption  which  attends  the 
accused  throughout  his  trial,  and  has  refer- 
ence and  relation  to  every  fact  that  must  be 
established  in  order  to  prove  his  guilt  beyond 
a  reasonable  doubt.  If  tbe  General  Assembly, 
in  order  to  mfike  conviction  easier  under  this 
act,  can  rightfully  provide  that  one  of  the 
84  N.E.— 27 


essential  and  constituent  elements  of  the 
crime  charged,  viz.,  the  unlawful  character  of 
the  trust  or  combination,  may  be  shown  and 
made  certain  by  proof  of  common  rumor  or 
general  reputation,  and  the  guilt  of  tbe  ac- 
cused be  thus  established,  it  is  difficult  to  see 
why  it  may  not,  wltb  equal  right,  provide  that 
murder,  arson,  or  any  other  crime  may  be 
thus  established  by  proof  that  the  person  ac- 
cused thereof  is  generally  reputed  to  be  the 
person  who  committed  the  same,  a  proposi- 
tion at  once  so  obnoxious  and  repugnant  to 
the  plainest  principles  of  reason  and  Justice 
that  none  would  yield  ass^it  to  it  It  is  a 
matter  of  common  and  universal  knowledge 
that  bad  reputation  may,  and  oftentimes  does, 
originate  in  malice,  from  mistake,  or  Irre- 
sponsible rumor;  aud,  once  suggested  or  set 
going,  the  rapidity  with  which  such  a  reputa- 
tion gathers  vigor  and  volume, Is  proverbial. 
Hence,  as  is  very  fittingly  and 'appropriately 
said  by  Durfee,  C.  J.,  in  State  v.  Kartz,  13  R. 
I.  531:  "To  introduce  Into  the  law  the  prin- 
ciple that  a  person  can  be  punished  for  what 
other  people  say  about  him  is  to  render  all  the 
constitutional  safeguards  of  life,  liberty,  and 
property  unavailing  for  his  protection ;  for  It 
Is  impossible  to  say  to  what  purposes  so  per- 
nicious a  principle  may  not  be  applied  if  It  la 
once  permitted  to  take  root" 

To  concede  to  the  Legislature  the  power  to 
provide,  In  prosecutions  under  the  act  here  In 
question,  that  the  unlawful  character  of  the 
combination  to  which  the  defendant  belongs 
may  be  established — that  la,  made  certain — 
by  proof  of  its  general  reputation  as  such,  is 
to  grant  that  the  Legislature  has  power  to, 
and  may,  In  a  criminal  case,  prescribe  a  rule 
of  conclusive  evidence  as  to  a  vital  and  con- 
trolling fact  that  shall  be  binding  alike  upon 
court  and  Jury.  This  the  General  Assembly 
may  not  do.  In  the  present  case  we  are  of 
opinion  that  the  last  paragraph  of  section 
4427-6,  whereby  It  Is  provided  that  "the  char- 
acter of  the  trust  or  combination  alleged  may 
be  established  by  proof  of  its  general  reputa- 
tion as  such,"  is  invalid,  in  that  It  not  only 
permits  the  conviction  of  a  defendant  upon 
purely  hearsay  evidence,  but  it,  in  effect,  de- 
prives him  of  the  benefit  of  the  presumption 
of  innocence  as  to  a  vital  and  essential  fact, 
which  the  state  Is  bound  to  affirmatively  es- 
tablish by  competent  evidence,  by  substituting 
for  proof  of  such  fact  proof  merely  of  general 
reputation  as  to  Its  existence.  This,  we 
think,  is  not  "due  process  of  law,"  but  is  vio- 
lative of  section  1,  art  14,  of  the  Constitution 
of  tbe  United  States,  which  provides  that: 
"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of 
law ;  nor  deny  to  any  person  within  its  Juris- 
diction tbe  equal  protection  of  the  laws." 

It  follows  that  the  Judgment  of  conviction 
In  this  case  should  be  set  aside,  and  the  case 
remanded  to  tbe  court  of  common  pleas  for 
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a  new  trial.  Inasmuch  as  tbe  case  must  go 
back  for  retrial,  It  is,  perhaps,  proper  that  we 
should  state,  in  view  of  the  doubtful  charac- 
ter of  certain  evidence  admitted  by  the  court 
of  common  pleas,  other  than  that  above  re- 
ferred to,  that  the  rule  is  that  the  acts  and 
declarations  of  a  conspirator,  in  the  absence 
of  an  alleged  co-conspirator,  can  be  given  in 
evidence  against  the  latter  only  after  the  fact 
of  conspiracy  has  been  eatablisbed ;  and,  un> 
til  the  conspiracy  Is  shown  by  other  and  Inde- 
pendent evidence,  the  acts  and  declarations 
of  an  alleged  co-conspirator  are  inadmissible 
to  establish  tbe  connection,  with  such  con- 
spiracy, of  one  charged  as  a  co-consplrator. 
Judgment  reversed. 

SHAUCK,  C.  J.,  and  PRICE,  SUIIMBRS. 
SPEAK,  and  DAVIS,  JJ.,  concur. 


(78  Oh.   St.   10) 

CLEVELAND,  A.  *  a  RY.  CO.  v.  SOUTH 

et  aL 

(Supreme  Court  of  Ohio.    March  8,  190&) 

t£uiNENT  Domain  —  Divebsiok  or  Stbbah  — 

Tiue  or  Making. 

The  power  of  a  railroad  company  to  appro- 
I-riate  private  property  for  the  purpose  of  di- 
verting a  stream  from  its  natural  location  or 
bed,  and  acguirinf;  land  for  the  new  channel 
made  necebsary  by  reason  of  such  diversion, 
may  be  exercised  at  the  time  of  the  construction 
of  the  road,  and  for  that  purpose,  but  not  after- 
wards in  the  making  of  improvements  to  the 
roadbed. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Knox  County. 

Proceedings  by  the  Cleveland,  Akron  & 
Columbus  Railway  Company  to  condemn  cer- 
tain property  of  South  and  others.  Petition 
dismissed,  and  tbe  company  brings  error. 
AflBrmed. 

The  controversy  out  of  which  this  error 
proceeding  arises  originated  by  a  proceeding 
commenced  In  the  probate  court  of  Knox,  by 
the  Cleveland,  Akron  &  Columbus  Railway 
Company  to  appropriate  lands  owned  by  the 
defendants  in  error.  Upon  the  preliminary 
hearing  the  court  found  all  Jurisdictional 
questions  in  favor  of  the  plaintiff  save  as  to 
the  right  to  appropriate,  and  on  that  issue 
found  as  a  fact  that  the  land  so  sought  to  be 
appropriated  "is  intended  to  be  used  for  the 
puriiose  of  diverting  a  stream  of  water  from 
its  natural  channel  or  bed,  and  for  the  pur- 
pose of  making  a  new  chanhel  to  convey  the 
waters  of  the  stream  when  so  diverted  or 
changed,"  and,  as  matter  of  law,  held  that 
the  statute  does  not  authorize  a  railway  com- 
pany whose  road  has  been  constructed  across 
a  stream  and  operated  for  a  number  of  years, 
as  is  tbe  case  of  plaintiff's  road,  to  then  di- 
vert the  stream  from  Its  natural  location  or 
bed,  and  to  appropriate  land  for  the  new 
channel  made  necessary  by  reason  of  such  di- 
version of  the  stream.  Tbe  petition  was 
thereupon  dismissed.  Error  being  prosecuted 
to  tbe  common  pleas  by  tbe  plaintiff,  tbe 
.Judgment  of  tbe  probate  court  upon  tbe  con- 


trolling question  was  affirmed.  This  Judg- 
ment of  affirmance  was  affirmed  by  tbe  cir- 
cuit court,  and  the  company  brings  error. 

Walght  &  Moore,  for  plaintiff  In  error.  W. 
A.  Hosack,  for  defoidants  In  error. 

SPEAR,  J.  (after  stating  the  facts  as 
above).  Tbe  power  to  appropriate  private 
projpeily  for  general  railroad  purposes  is  giv- 
en by  section  3281  of  the  revised  statutes, 
but  whatever 'right  a  railroad  company  has 
to  appropriate  the  property  of  others  for  the 
purpose  of  diverting  a  stream  from  its  nat- 
ural channel  or  bed  Is  controlled  by  section 
3284.  Pertinent  provisions  of  this  section 
are:  "A  company  may,  whenever  it  is  nec- 
essary In  the  construction  of  Its  road  to  cross 
a  road  or  a  stream  of  water,  divert  the  same 
from  its  location  or  bed;  but  the  company 
shall,  without  unnecessary  delay,  place  such 
road  or  stream  in  such  condition  as  not  to  Im- 
pair Its  former  usefulness."  The  language 
of  this  statute  is  so  plain  as  to  hardly  call 
for  construction.  By  Its  terms  tbe  power  to 
appropriate  is  limited  to  tbe  necessity  aris- 
ing at  the  time  of  the  construction  of  the 
road.  And  tbe  rule  which  applies  to  the 
meaning  of  such  a  statute  would  seem  to  be 
as  plain  as  any  rule  of  law  can  be.  It  is  that 
the  grant  being  a  part  of  the  sovereignty  of 
the  state,  is  presumed  to  embrace  In  Its  terms 
all  that  it  was  Intended  to  grant  at  all;  so 
that,  as  held  in  Mintum  v.  Larue,  23  How. 
(U.  S.)  435,  16  L.  Ed.  574,  "only  such  powers 
and  rights  can  be  exercised.nnder  them  as  are 
clearly  comprehended  within  the  words  of  the 
act  or  derived  therefrom  by  necessary  Impli- 
cation," doubtful  claims  as  to  power  being 
always  resolved  against  tbe  corporation. 
This  rule  has  been  so  repeatedly  held  and 
enforced  by  our  courts  that  it  seems  needless 
to  enlarge  upon  it,  and  a  brief  reference  to 
some  of  the  cases  will  suffice.  Thus  we  find 
in  Moorhead  v.  L.  M.  R.  Co.,  17  Ohio,  340, 
that  It  la  held  that  "private  acts  of  Incorpora- 
tion, which  confer  power  to  subject  private 
property  to  public  use,  should  be  strictly  con- 
strued," and  that  the  act  of  Incorporation, 
which  gave  power  to  the  company  to  appro- 
priate land  for  the  construction  of  Its  road, 
did  "not  confer  upon  the  company  a  right  to 
relocate  their  road  after  completing  It  upon 
tbe  first  location,  and  to  condemn  to  the  uses 
of  the  road  private  property."  Birchard,  C. 
J.,  in  the  opinion,  observes  this:  "Tbe  cor- 
porators had  the  power  to  locate  and  con- 
struct a  railroad.  They  could  exercise  this 
right  but  once  without  a  further  grant  To 
accomplish  this  object  a  most  Important  at- 
tribute of  sovereignty  was  bestowed  upon 
them  by  the  Legislature — the  extraordinary 
reserved  power  of  subjecting  the  property  of 
private  individuals  to  a  public  use.  If  it 
was  intended  that  this  should  be  a  continu- 
ing power,  one  that  might  be  exercised,  and 
re-exercised  again  and  again,*  as  often  as 
might  suit  tbe  convenience  of  this  company. 
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the  Legislature  should  have  80  declared  In 
express  terms.  They  have  not  done  so."  The 
same  principle  was  recognized  and  applied  in 
^  Ourrier  t.  M.  ft  C.  R.  Co.,  11  Ohio  St  228, 
the  syllabus  holding  that  "grants  ol  corporate 
power,  being  in  derogation  of  common  right, 
are  to  be  strictly  construed,  particularly 
where  the  power  claimed  Is  a  delegation  of 
the  sovereign  power  of  eminent  domain."  A 
like  holding  was  had  In  Atlslnson  v.  M.  &  a 
K.  Co.,  15  Ohio  St  21.  The  same  rule  of  con- 
struction is  reaffirmed  in  Miami  Coal  Co.  v. 
Wlgton,  19  Ohio  St  560;  also  in  Piatt  v.  Pa. 
Co.,  43  Ohio  St  228.  1  N.  E.  420.  And,  as  ap- 
plied to  miulclpal  corporations,  the  rule  of 
strict  construction  Is  recognized  and  enforced 
In  Ravenna  v.  Pa.  Co.,  45  Ohio  St  118,  12  N. 
B.  445. 

Perceiving  no  reason  to  change  this  rule 
established  by  our  predecessors,  and  being  of 
opinion  that  it  has  proper  application  to  the 
facts  of  this  case,  we  hold  that,  neither  by 
the  express  terms  of  the  statute,  nor  by  nec- 
essary Implication,  is  any  authority  given 
the  company  to  make  appropriation  of  pri- 
vate property  for  the  purpose  intended;  the 
power  given  by  the  statute  for  that  purpose 
having  been  exhausted  by  the  exercise  thereof 
In  the  construction  of  the  road. 

Attention  is  called  to  the  case  of  loraln 
County  V.  L.  S.  &  M.  S.  Ry.  Co.,  12  Ohio  Ct 
Dec.  805,  as  an  authority  In  support  of  the 
contention  of  plalntltt  In  error.  Without 
stopping  to  analyze  that  case  we  are  not  dis- 
posed to  acquiesce  In  the  reasoning  and  con- 
clusion of  the  learned  circuit  court  as  applied 
to  the  facts  of  the  case  at  bar.  It  Is  to  be 
borne  In  mind  that  the  provision  respecting 
the  diverting  of  streams  from  their  location 
and  bed  is  a  special  provision,  separate  and 
distinct  from  the  provisions  for  the  building 
of  side  tracks,  depots,  etc.  The  provision  re- 
specting the  diverting  of  streams  stands  ex- 
actly as  it  stood  when  enacted  in  the  general 
hicorporatlon  act  of  May  1,  1852,  50  Ohio 
Laws,  p.  274.  The  case  of  Moorbead  v.  L. 
M.  R.  Co.,  supra,  bad  been  the  declared  law 
of  Ohio  for  "Si  number  of  years  when  the  act 
above  referred  to  was  enacted.  The  section 
has.  In  other  respects,  been  a  number  of  times 
amended  by  subsequent  acts  of  the  General 
Assembly ;  so  that,  the  attention  of  that  body 
having  been  thus  called  to  the  terms  of  the 
section,  and  presumably  to  the  construction 
given  language  of  similar  Import  In  previous 
enactments  giving  authority  of  a  similar 
character,  It  is  reasonable  to  presume  that, 
had  It  been  intended  to  confer  the  power  to 
appropriate  private  property  for  the  purpose 
indicated  in  section  3284,  as  a  continuing 
power,  one  which  might  be  exercised  again 
and  again,  as  often  as  a  railroad  company 
might  desire,  the  Qeneral  Assembly  would 
have  so  declared  in  express  terms. 
Judgment  affirmed. 

SHAUCK,  O.  J.,  and  PRICE,  CREW,  and 
DAVIS,  33^  concur. 


(T8  Ob.  St  SO 
STANFEAL  ▼.   STATE. 
(Sapreme  Court  of  Ohio.     March  3,  1908.) 

1.  Habeas  Cobpus  —  Procedubk  —  Coi£iici- 
IfENT— Ambh  omknt. 

S.  was  tried  and  convicted  by  the  mayor  of 
an  incorporated  village,  who  had  jurisdiction 
over  the  offense,  for  violating  section  703^-1, 
Revised  Statutes,  which  prohibits  the  business 
of  barberiug  on  Sunday.  He  was  sentenced  to 
pay  a  fine  of  $15  and  the  costs  of  prosecution, 
and  upon  his  refusal  to  pay  the  same  the  mayor 
issued  to  the  marshal  of  said  village  a  mittimus, 
therein  commandin);  that  the  prisoner  be  com- 
mitted to  the  county  jail  until  said  fine  and 
costs  be  paid,  without  including  the  words  "or 
secured  to  be  paid,"  as  provided  in  section  1536- 
793,  Revised  Statutes.  Thereupon  S.  applied  to 
a  judge  of  the  court  of  common  pleas  of  the 
proper  county  for  a  writ  of  habeas  corpus,  and 
one  was  Issued.  As  the  authority  for  holding  S. 
the  said  mittimus  was  submitted  to  the  judge, 
who,  being  of  opinion  that  the  mittimus  was  de- 
fective because  of  the  absence  of  said  words,  on 
application  for  that  purpose,  gave  leave  to  the 
mayor  to  amend  the  writ  so  as  to  include  said 
omitted  words.  The  amendment  was  made  ac- 
cordingly, whereupon  the  petition  for  the  writ 
of  habeas  corpus  was  dismissed. 

Held,  it  was  not  error  to  permit  the  amend- 
ment. 

2.  StTWDAT— Closing  Babbeb  Shops. 

Section  703S-1,  Revised  Statutes,  is  not  in 
conflict  with  any  provision  of  the  Constitution 
.of  this  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Sunday,  S$  5-10.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Hamilton  county. 

Application  of  one  Stanfeal  for  a  writ  of 
habeas  corpus.  From  a  Judgment  of  the  cir- 
cuit court  affirming  a  judgment  of  dismissal, 
relator  brings  error.    Affirmed. 

Klnkead,  Rogers  &  Ellis  and  Cogan  &  Wil- 
liams, for  plaintiff  In  error.  Bates  &  Meyer, 
for  the  State. 

PRICE,  J.  The  plaintiff  In  error  was  ar- 
rested on  a  warrant  Issued  by  the  mayor  of 
the  village  of  Hartwell  on  a  charge  of  having 
unlawfully  engaged  In  the  business  of  barber- 
Ing  In  the  city  of  Cincinnati  on  Sunday,  the 
29th  day  of  July,  1906.  He  was  arraigned, 
and  on  bis  application  the  case  was  continued 
to  a  future  day,  and  by  consent  other  continu- 
ances were  granted,  so  that  November  26,  • 
1906,  was  fixed  as  the  day  of  trial.  The  de- 
fendant then  moved  for  a  dismissal  of  the 
charge  for  want  of  Jurisdiction  In  the  mayor, 
which  was  overruled.  He  then  moved  to  quash 
the  affidavit  and  warrant  because  the  affidavit 
did  not  state  facts  sufficient  to  constitute  a 
crime.  When  this  motion  was  overruled,  he 
filed  a  demurrer,  which  was  also  overruled. 
Exceptions  were  taken  to  these  several  rul- 
ings. Trial  was  had,  and  the  accused  was 
found  guilty  and  sentenced  to  pay  a  fine  of 
$15  and  the  costs  of  prosecution.  Refusing  to 
pay,  the  mayor  issued  a  mittimus  directed  to 
the  marshal  of  said  village,  commanding  him 
to  commit  Stanfeal  to  the  Jail  of  said  Hamil- 
ton county  until  said  fine  and  costs  were  paid. 
Thereupon  Stanfeal   applied  to  one  of  the 
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Judges  of  the  court  of  common  pleas  of  said 
county  for  a  writ  of  habeas  corpus,  alleging 
In  his  application  that  he  was  illegally  re- 
strained and  deprived  of  his  liberty  by  the 
said  marshal.  A  writ  was  allowed  to  Issue, 
and  Stanfeal  was  taken  by  the  sheriff  of  said 
county  before  another  Judge  of  said  court  in 
pursuance  of  the  command  of  said  writ  On 
production  of  the  mittimus  under  which  the 
marshal  was  holding  the  prisoner  It  appeared 
that  he  was  committed  to  the  Jail  of  the  coun- 
ty "until  said  fine  and  costs  are  paid."  Hold- 
ing that  the  order  of  commitment  was  in  ex- 
cess of  the  authority  of  the  mayor,  the  court 
allowed  the  mayor  .to  amend  the  mittimus  so 
as  to  commit  the  prisoner  until  said  fine  and 
costs  are  paid,  "or  secured  to  be  paid."  This 
amendment,  was  made.  The  case  was  then 
heard  on  the  petition  for  the  writ,  no  evidence 
being  offered  except  the  amended  mittlmns, 
£fnd  the  petition  was  dismissed. 

Error  was  prosecuted  by  Stanfeal  in  the 
cricuit  court  where  the  Judgment  of  dismissal 
was  afflrmed.  He  now  prosecutes  error  in 
this  court  to  reverse  both  Judgments.  The 
plaintiff  in  error  submits  four  reasons  why 
the  plaintiff  in  error  should  have  been  dis- 
charged on  his  petition  for  habeas  corpus, 
which  are,  though  not  In  the  order  he  arrays 
them:  (1)  The  mayor  of  the  village  of  Hart- 
well  "bad  no  Jurisdiction  to  make  the  commit- 
ment to  Jail  until  the  fine  and  costs  should  be 
paid.  (2)  That  It  was'  error  for  the  common 
pleas  court  In  the  habeas  corpus  proceeding 
to  permit  the  change  in  the  commitment  un- 
der which  the  petitioner  for  the  writ  was 
held,  or  to  consider  the  commitment  in  any 
other  form  than  as  it  stood  at  the  'time  of  the 
application  for  the  writ  of  habeas  corpus. 
(3)  That  the  statute  (section  7033-1,  Rev.  St. 
1906)  is  unconstitutional,  because  it  provides 
for  a  minimum  fine  without  providing  for  a 
maximum  fine.  (4)  That  the  statute  (section 
7033-1)  making  it  a  misdemeanor  to  engage 
in  the  business  of  .barbering  on  Sunday  is  un- 
constitutional, because  it  is  class  legislation." 

That  the  mayor  of  Hartwell  had  Jurisdic- 
tion over  the  offense  charged  against  Stanfeal 
cannot  be  successfully  disputed.  Hartwell  is 
an  Incorporated  village  in  Hamilton  county, 
and  it  was  alleged  In  the  affidavit  that  the 
offense  was  committed  in  HamiUjn  county, 
and  in  case  of  misdemeanors  the  Jurisdiction 
of  a  mayor  of  such  village  is  coextensive 
with  the  county.  Section  1536-777,  Rev.  St 
1906.  The  record  discloses  that  after  Stan- 
feal had  been  found  guilty  of  violating  the 
Sunday  statute  he  was  fined  $15  and  adjudged 
to  pay  the  costs  of  prosecution.  These  he  re- 
fused to  pay,  and  a  mittimus  was  issued  by 
the  mayor  and  delivered  to  the  marshal,  com- 
manding that  said  Stanfeal  be  committed  to 
the  county  Jail  "until  discharged  by  due 
course  of  law."  But  in  the  recitals  of  the 
writ  it  is  said  that  the  prisoner  had  been  sen- 
tenced "to  pay  a  fine  of  $15  and  also  $8.05, 
the  costs  therein  taxed,  and  to  be  imprisoned 


in  the  Jail  of  said  county  nntll  said  fine  and 
costs  are  paid."  It  was  claimed  before  the 
Judge  to  whom  the  petition  in  habeas  corpus 
was  presented  that  the  prisoner  should  be  dis-  _ 
charged,  because  the  mayor  had  no  authority  ' 
to  order  imprisonment  until  the  fine  and  costs 
were  paid.  As  we  have  seen,  this  Judgment 
did  not  order  the  Imprisonment  or  the  com- 
mittal nntil  snch  payment  should  be  made; 
but  the  order  was  contained  in  the  mittimus. 
When  we  look  to  section  1536-793,  Rev.  St, 
we  find  it  provided  that  "when  a  fine  is  the 
whole  or  part  of  a  sentence,  the  court  mayor, 
or  president  of  the  Ixtard  of  trustees,  may  or- 
der that  the  person  sentenced  shall  remain 
confined  in  the  county  Jail,  workhouse,  or 
prison,  until  the  fine  and  costs  be  paid,  or  se- 
cured to  be  paid,  or  the  offender  be  otherwise 
legally  discharged."  The  clause,  "or  secured 
to  be.  paid,"  was  not  in  the  mittimus,  and  its 
amendment  was  suggested.  It  was  amended 
to  conform  to  the  statute  last  referred  to,  and 
on  further  hearing  the  petition  for  the  writ 
of  habeas  corpus  was  dismissed. 

The  proceedings  touching  the  amendment 
were  excepted  to.  Was  error  committed  in 
this  particular?  Section  6729,  Rev.  St  1906. 
which  is  a  part  of  the  chapter  on  habeas  cor- 
pus, provides:  "If  It  appear  that  the  person 
alleged  to  be  restrained  of  his  liberty  Is  in 
custody  of  an  officer  under  process  issued  by  a 
court  or  magistrate,  or  by  virtue  of  the 
Judgment  or  order  of  a  court  of  record,  and 
that  court  or  magistrate  had  Jurisdiction  to 
Issue  the  process,  render  the  Judgment  or 
moke  the  order,  the  writ  shall  not  be  allowed ; 
or,  if  the  Jurisdiction  appear  after  the  writ  Is 
allowed,  the  person  shall  not  be  discharged 
by  reason  of  any  informality  or  defect  in  the 
process.  Judgment  or  order."  In  this  case, 
after  the  writ  had  been  allowed,  as  we  as- 
siune  from  the  record,  either  by  amendment 
of  the  first  mittimus  or  by  a  new  mittimus,  it 
appeared  that  the  mayor's  order  was  within 
the  law  pertaining  to  his  Jurisdiction.  The 
prisoner  could  secure  the  payment  of  the  fine 
and  costs  if  not  able  or  willing  to  pay.  In 
such  case  we  think  the  prisoner  should  not 
be  discharged ;  for  It  is  not  the  policy  of  our 
law  to  sanction  the  discharge  of  prisoners  on 
defects  In  the  proceeding  which  occur  after 
sentence,  and  In  an  effort  to  carry  it  Into  ex- 
ecution. The  amendment  or  the  new  mit- 
timus, as  the  case  may  have  been,  violated  no 
fundamental  right  of  the  prisoner,  but  tended 
to  afford  a  legitimate  means  of  vindicating 
the  law,  which  he  was  found  to  have  violated. 
The  punishment  of  the  guilty  rather  than 
their  escape  seems  to  be  the  purpose  of  all 
penal  statutes.  See  In  re  Bonner,  151  U.  S. 
242,  14  Sup.  Ct  323,  38  L.  Ed.  149;  Ex  parte 
Van  Hagan,  25  Ohio  St  426.  In  several  cases 
this  court  has  set  aside  an  excessive  sentence 
and  remanded  the  case  to  the  trial  court  for 
resentence,  and  a  Judge  In  habeas  corpus  pro- 
ceedings, where  a  valid  Judgment  exists,  may 
allow  correction  of  the  process  issued  thereon. 
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We  find  no  error  on  this  branch  of  the  case. 

2.  What  we  hare  already  said  on  the  first 
point  fully  answers  the  second  and  we  will  not 
repeat  the  discussion. 

3.  and  4.  Inasmuch  as  points  3  and  4  are 
kindred  in  character,  they  will  be  considered  to- 
gether- It  is  said  that  secUon  7033-1,  Rev.  St. 
1906,  Is  unconstitutional,  because  It  Is  class  leg- 
islation, and  because  It  provided  for  a  minimum 
without  providing  for  a  maximum  fine.  The 
section  referred  to  reads:  "Any  person  who 
engages  in  the  business  of  barbering  on  Sun- 
day shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  not 
less  than  fifteen  dollars,  and  upon  a  subse- 
quent conrlctlon  for  a  like  offense  shall  be 
fined  not  less  than  twenty  dollars  and  not 
more  than  thirty  dollars,  or  imprisoned  in  the 
county  Jail  for  a  period  of  not  less  than 
twenty  days  nor  more  than  thirty  days,  or  be 
both  fined  and  imprisoned  at  the  discretion  of 
the  court."  Serious  fault  is  found  In  this 
statute  because  there  is  no  maximum  penalty 
fixed  for  the  first  offense,  and  it  Is  true  that  in 
the  exercise  of  legislative  wisdom  a  maxim- 
um penalty  for  a  first  offense  was  not  thought 
of.  However,  It  did  come  to  mind  when  the 
next  sentence  was  written  fixing  both  mini- 
mum and  maximum  penalties  for  a  subse- 
quent offense.  We  are  informed  the  law  Is 
bad  on  this  account,  because  for  a  first  of- 
•fense  there  Is  no  limit  in  the  ascending  scale 
of  fines  to  which  the  court  may  go.  But  we 
tiave  no  case  before  us  where  such  liberty  was 
taken.  The  minimum  fine  was  assessed,  and 
we  should  not  overturn  a  statute  and  hold  It 
void  because  It  is  possible  that  some  time  in 
some  other  case  a  court  may  impose  an  exces- 
sive or  unreasonable  penalty.  The  abuse  of 
Judicial  discretion  should  not  be  anticipated 
wliere,  -  for  a  subsequent  offense,  the  statute 
fixes  reasonable  minimum  and  maximum  pen- 
alties. The  court  would  not  be  tempted  to 
Inflict  a  more  severe  penalty  on  the  first  breach 
of  the  law  than  Is  permitted  in  case  of  a  sub- 
sequent breach  of  like  kind.  The  law  is  not 
bad  on  that  ground. 

Tbe  more  important  question  Is  made 
against  it  on  the  ground  that  it  is  class  legisla- 
tion, and  does  not  except  from  its  operation 
those  who  conscientiously  observe  the  seventh 
day  of  the  week  as  Sabbath;  nor  does  it  ex- 
cept works  of  necessity  and  charity.  A  brief 
review  of  so-called  Sunday  legislation,  in  ita 
different  stages,  may  aid  In  determining  tbe 
controversy  in  tbe  case  before  us.  From  a 
very  early  day  It  was  con^dered  by  the  Gen- 
eral Assembly  to  be  necessary  to  provide  for 
the  observance  of  the  Sabbath  day.  While 
actuated  perhaps  by  a  sense  of  religious  duty 
on  the  part  of  some  members  of  that  body  in 
enacting  laws  upon  the  subject,  this  court  con- 
strued the  Sunday  law  as  a  police  regulation. 
In  Bloom  v.  Richards,  2  Ohio  St.  38S,  it  was 
held  that  prohibiting  common  labor  on  the 
Sabbath  could  not  stand  for  a  moment  as  the 
law  of  this  state,  if  Its  sole  foundation  was  the 
Christian  duty  of  keeping  that  day  holy,  and 


its  sole  motive  to  enforce  the  observance  of 
that  duty ;  that  it  is  to  be  regarded  as  a  mere 
municipal  or  police  regulation,  having  no  con- 
nection with  religion,  and  whose  validity  is 
neither  strengthened  nor  weakened  by  the  fact 
that  the  day  of  rest  It  enjoins  Is  the  Sabbath 
day.  Tbe  same  view  was  taken  In  HcGatrick 
V.  Wason,  4  Ohio  St  56.  These  decisions  were 
rendered  under  the  early  statute  then  still  In 
'force,  being  the  act  passed  February  17,  1831. 
See  Swan  &  C.  Rev.  St.  p.  447,  a  33,  §  184.  It 
prohibited  any  person  of  tbe  age  of  14  years 
or  upward  from  sporting,  rioting,  quarreling, 
bunting,  fishing,  shooting,  or  performing  com- 
mon labor  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  excepting  works  of 
necessity  and  charity  only.  And  it  provided 
that  nothing  In  the  act  should  be  construed  to 
extend  to  those  who  conscientiously  do  ob- 
serve the  seventh  day  of  the  week  as  Sabbath. 
For  a  violation  of  the  act  the  convicted  party 
should  pay  a  fine  not  exceeding  $S  nor  less 
than  |1.  Thus  the  law  stood  unUl  March  30, 
1864,  when  the  act  was  amended  In  some 
respects.  See  61  Ohio  Laws,  p.  104.  The 
amending  act  made  tbe  penalty  for  sporting, 
rioting,  quarreling,  hunting,  fishing,  or  shoot- 
ing on  Sunday  a  fine  not  exceeding  $20,  or 
confinement  in  the  county  Jail  not  exceeding 
20  days,  or  both.  The  fine  for  common  labor 
was  left  the  same,  and  tbe  same  exceptions  as 
to  works  of  necessity  and  charity,  etc.,  were 
Incorporated.  Afterwards  a  part  of  said  stat- 
ute became  section  7032,  Rev.  St.  1906,  and 
April  9,  1881  (78  Ohio  Laws,  p.  126),  section 
7032a  was  enacted,  and  present  section  7033 
is  now  a  separate  provision,  but  all  of  them 
have  a  common  root.  93  Oblo  Laws,  p.  358. 
It  is  to  be  noted  that  the  amendment  enlarges 
the  penalties  which  may  be  inflicted,  and  ex- 
tends the  field  of  its  operation,  which  is  ap- 
parent from  Its  language.  The  same  excep- 
tions are  found  here  that  were  made  in  former 
provisions.  This  Is  sufficient  as  summary  of 
the  general  law  enacted  to  regulate  the  ob- 
servance of  the  Sabbath  day. 

We  now  come  to  a  consideration  of  section 
7083-1,  which  appears  earlier  in  this  opinion, 
and  which  relates  to  the  business  of  barbering 
on  Sunday.  The  first  act  on  the  subject  was 
passed  April  12,  1892,  and  its  title  was ,  "An 
act  to  prohibit  barbering  on  Sunday."  A 
violation  of  the  act  was  made  punishable  by 
a  fine  of  not  more  than  $5,  and  on  conviction 
for  a  like  offense  the  fine  should  be  not  less 
than  $10  or  more  than  $25,  or  Imprisonment  in 
the  county  Jail  for  not  less  than  5  days  nor 
more  than  10  days,  or  both  fine  and  imprison- 
ment might  be  Imposed.  See  89  Ohio  I^ws, 
p.  252.  This  was  amended  March  14,  1893,  so 
as  to  produce  the  present  section  7033-1.  See 
90  Ohio  Laws,  p.  79.  An  Increase  in  the* 
penalties  is  the  distinct  feature  of  the  amend- 
ment. 

While  the  statutes  making  the  business  of 
barbering  on  Sunday  illegal  appear,  not  as 
amendments  to  the  general  laws  theretofore 
existing,   but  in   the    form   of   Ind^endent 
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enactments,  stillthey  relate  to  the  same  sub- 
ject, to  wit,  the  observance  of  Sunday,  and 
are  to  be  regarded  as  in  pari  materia  with 
the  general  laws  upon  the  same  subject,  and 
it  is  worthy  of  note  that  both  classes  of  the 
Sunday  laws  we  have  quoted  or  given  in 
substance  seemed  to  recognize  that  their  vio- 
lation was  becoming  more  frequent  and  per- 
sistent, and  that  heavier  penalties  must  be 
imposed.  This  fact  is  disclosed  In  every' 
amendment  made  in  the  general  Sunday  law, 
and  also  In  the  amendment  to  the  law  against 
barberlng.  The  lax  observance  of  the  day 
has  been  growing  apace  during  past  years, 
notwithstanding  more  stringent  regulation 
and  more  severe  penalties.  Therefore  the 
Legislature,  In  the  exercise  of  Its  police  pow- 
ers, has  not  only  specified  common  labor  as 
prohibited,  but  particular  conduct  on  that 
day  has  been  penalized,  and  when  it  became 
common  for  barbers  to  be  a  law  unto  them- 
selves and  keep  open  shop  on  Sunday,  the 
Legislature,  by  section  7033-1,  supra,  de- 
clared that  particular  business  Illegal  on 
that  day,  so  that  barbers  might  understand 
that  their  work  was  not  one  of  necessity  or 
charity,  but  within  the  list  of  things  pro- 
hibited. Hence  we  must  consider  ail  the 
Sunday  legislation  when  we  decide  the  claim 
of  class  legislation. 

It  Is  more  than  probable  that  before  the 
first  statute  the  business  of  barberlng  on 
Sunday  was  regarded  as,  or  claimed  to  be, 
a  work  of  necessity,  if  not  charity,  and  was 
within  the  exemption  provided  In  the  Sun- 
day law.  It  may  have  been  urged  when 
one  was  charged  with  performing  common 
labor  by  shaving  persons  as  a  business  on 
that  day  that  such  labor  was  a  work  of  neces- 
sity, as  society  was  then  constituted  and 
business  conducted.  By  the  act  here  Involv- 
ed, In  Its  first  and  present  form,  that  question 
is  put  beyond  dispute,  and  the  Legislature, 
in  place  of  recognizing  that  business  as  a 
work  of  necessity  or  charity,  has  declared 
It  to  be  a  misdemeanor,  and  what  was  before 
a  question  of  fact  to  be  determined  Is  now 
settled,  and  the  law  says  It  Is  neither.  To 
settle  all  disputes  on  the  facts  was  the  pur- 
pose of  this  act,  and  the  same  observation 
can  be  made  of  section  7032,  supra,  and 
7032a,  supra.  In  one  of  these  sections  the 
legislature  has  specified  certain  sports  and 
other  acts  as  illegal  on  Sunday;  and  In  the 
other  section  Is  quite  a  list  of  amusements 
and  occupations  which  are  prohibited  on  the 
Sabbath.  Any  one  engaged  In  such  amuse- 
ments or  sports  might  complain  that  the  laws 
against  them  are  class  legislation,  because 
they  are  selected  among  the  occupations  of 
men  In  general,  and  made  the  target  of  penal 
legislation.  But  under  the  police  powers 
necessarily  vested  in  the  Legislature  no  one 
has  yet  shaken  their  constitutional  validity. 

Similar  legislation  In  other  states  has  been 
assailed  and  tested  In  the  courts  of  last  re- 
sort Some  of  the  adjudications  are  cited  In 
brief  of  defendant  In  error.    We  select  one 


case  as  a  fair  representative  of  many  others. 
In  State  v.  Petit,  74  Minn.  376,  77  N.  W. 
225,  It  Is  shown  that  Petit  was  tried  and 
convicted  on  a  charge  of  keeping  open  a 
barber  shop  on  Sunday.  He  objected  to  the 
introduction  of  any  testimony  under  the 
charge,  because  It  alleged  no  crime-  under 
the  laws  of  Minnesota,  and  that  the  law  upon 
which  the  charge  was  made  contravened  the 
state  and  federal  Ck>nstltutions.  The  stat- 
ute of  that  state  provided  that  'all  labor  on 
Sunday  is  prohibited,  excepting  the  works 
of  necessity  or  charity.  In  works  of  neces- 
sity or  charity  is  Included  whatever  Is  need- 
ful during  the  day  for  good  order,  health  or 
comfort  of  the  community;  provided,  how- 
ever, that  keeping  open  a  bart>er  Shop  on 
Sunday  for  the  purpose  of  cutting  hair  and 
shaving  beards  shall  not  be  deemed  a. work 
of  necessity,  or  charity."  As  a  summary  of 
the  decIiMon  the  syllabus  says:  "The  state 
may,  as  a*polIce  regulation  for  the  promotion 
of  the  physical,  mental,  and  moral  welfare 
of  its  citizens,  establish  as  a  civil  and  politi- 
cal Institution  the  first  day  of  the  week  as 
a  day  of  rest,  and  prohibit  the  performance 
uiK>n  it  of  all  labor  or  business  except  works 
of  necessity  or  charity."  It  was  further  held 
that  the  statute  was  not  obnoxious  to  the 
objection  of  being  "class  legislation,"  because 
It  declares  that  as  a  matter  of  law  keeping 
open  a  barber  shop  on  Sunday  for  the  pur-» 
pose  of  halr-cuttlng  and  shaving  Is  not  a 
work  of  necessity  or  charity,  while  as  to 
other  kinds  of  labor  or  business  it  leaves 
that  question  to  be  determined  as  one  of 
fact"  In  the  opinion  by  Mitchell,  J.,  It  is 
said,  in  substance,  that  the  legislation  pro- 
ceeds upon  the  theory,  entertained  by  most 
of  those  who  have  Investigated  the  subject 
that  the  physical.  Intellectual,  and  moral 
welfare  of  mankind  requires  a  periodical  day 
of  rest  from  labor,  and,  as  some  particular 
day  must  be  fixed,  the  one  most  naturally 
selected  is  that  which  is  regarded  as  sacred 
by  the  greatest  number  of  citizens,  and  which 
by  custom  Is  generally  devoted  to  religious 
worship,  or  rest  and  recreation,  as  this 
causes  the  least  Interference  with  business 
or  existing  customs.  The  at>ove  case  was 
taken  to  the  Supreme  Ctourt  of  the  United 
States,  and  its  decision  Is  found  In  177  U.  S. 
164,  20  Sup.  Ct  666,  44  L.  Ed.  716.  where  the 
judgment  of  the  Supreme  Court  of  Minne- 
sota was  affirmed  in  a  learned  opinion  by 
Chief  Justice  Fuller.  We  have  examined  the 
following  cases,  and  find  them  supporting  the 
preceding  adjudications:  Breyer  v.  State,  102 
Tenn.  103,  50  S.  W.  709;  People  v.  Havnor, 
149  N.  T.  195,  43  N.  B.  641,  31  L.  R.  A.  689, 
52  Am.  St.  Rep.  707;  People  v.  Bellet,  99 
Mich.  151,  57  N.  W.  1094,  22  L.  B.  A.  696,  41 
Am.  St.  Rep.  589;  Ex  parte  Northrnp,  41 
Or.  489,  69  Pac.  445;  State  v.  Bergfeldt,  41 
Wash.  234,  83  Pac.  177.  There  are  many  like 
cases  not  necessary  to  be  cited. 

If  anything  is  urged  against  the  law  be- 
cause it  does  not  except  the  rights  of  those 
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who  conscientiously  observe  the  seventh  day 
of  the  week  as  Sunday,  it  is  suggested  that 
section  7033-1  is  a  part  of  the  general  legis- 
lative scheme  to  regulate  the  observance  of 
Sunday,  in  which  such  exception  is  provided. 
Besides  the  plaintiff  in  error  has  not  asserted 
that  he  belongs  to  the  class  who  observe  the 
seventh  day  of  the  week  as  Sabbath,  and 
therefore  is  not  In  position  to  assert  the  in- 
validity of  the  statute  because  of  a  lade  of 
such  exception. 

We  conclude  that  the  Judgment  of  the  low- 
er court  should  be,  and  It  is,  affirmed. 

Judgment  affirmed. 

SHAUCK,  O.  J.,  and  CREW,  SUMMERS, 
SPEAR,  and  DAVIS,  J  J.,  concur. 


(78  Oh.   St  1) 

HOFFMASTER  v.  BLACK  et  al. 
(Supreme  Court  of  Ohio.    March  S,  igoa) 

1.  Pbincifai.   and  Aoxnt— Pbesumftion  or 

AOBRCT— FATUENT  of    NOTE. 

Payment  to  a  person  who  has  not  posaes- 
sion  of  the  securities  which  evidence  the  debt, 
properly  indorsed,  does  not  raise  a  presumption 
of  agency  in  such  person  to  receive  payment 
of  the  debt  or  any  part  of  it ;  and  this  is  so  even 
if  the  place  of  payment  is  designated  in  the 
contract,  if  the  person  to  whom  payment  shall 
be  made  is  not  designated. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  {  86.] 

2.  Samb— Payment  — EJviDBHCE—BnBDEN   of, 
Fboof. 

When  payment  is  made  to  a  person  not 
having  posaess'on  of  the  securities  properly  in- 
dorsed, the  burden  of  showing  that  sncn  person 
was  authorized  to  receive  payment  for  the  cred- 
itor rests  up<m  the  party  who  makes  the  claim 
of  payment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
>ol.  40,  Principal  and  Agent,  §  36.] 

3.  Same— Payment  to  Ageni^Authobitt  to 
Receive. 

Where  in  such  case  the  creditor  accepts 
payments  of  interest  through  the  medium  of  an 
unauthorized  person,  such  conduct  does  not  im- 
ply an  agency  in  such  unauthorized  person  to 
receive  i>aymeat  of  the  principal  or  any  part 
thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
voL  40,  Principal  and  Agent,  {  36.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Mahoning  County. 

Action  by  one  Hoffmaster  against  Black 
and  others.  Judgment  for  plaintiff  was  re- 
versed in  the  circuit  court,  and  he  brings 
error.  Judgment  of  the  circuit  court  re- 
versed, and  that  of  the  common  pleas  af- 
firmed. 

On  February  19,  1897,  the  defendants  in 
error  made  and  delivered  to  one  Frank  P. 
Hood,  or  order,  their  promissory  note  for 
$850,  payable  in  two  years  after  date,  with 
8  per  cent  Interest  Included  in  the  note 
was  the  following:  "Principal  and  interest 
payable  at  the  office  of  F.  P.  Hood,  No.  6 
Bust  F'ederai  street."  Within  two  weeks 
after  the  execution  and  delivery  of  the  note 
to  Hood  he  transferred  the  note  and  a  mort- 


gage which  had  been  given  to  secure  the 
same  to  the  plaintiff  in  error  for  value  and  in 
due  course  of  business.  The  note  was  duly 
Indorsed,  and  the  mortgage  duly  apsigned  to 
the  plaintiff  In  error  by  Hood.  The  note  and 
mortgage  thus  indorsed  and  assigned  were 
then  and  there  delivered  to  the  plaintiff  in 
error,  and  remained  in  bis  possession  from 
the  time  of  hts  purchase  until  the  commence- 
ment of  this  case.  The  assignment  upon  the 
mortgage  was  never  recorded  upon  the  rec- 
ord of  the  mortgage  In  Mahoning  county,  nor 
were  the  makers  of  the  note  and  mortgage 
notlfled  by  tlie  plaintiff  In  error  that  he  own- 
ed and  held  the  same.  The  interest  upon 
the  note  was  paid  at  Hood's  office,  and  by  him 
paid  over  to  the  plaintiff  in  error,  who  cred- 
ited the  same  upon  the  note  up  to  August 
10,  1903.  Hood,  having  died  Insolvent  it 
was  discovered  by  the  plaintiff  in  error  that 
the  defendants  claimed  to  have  paid  $350  to 
apply  on  the  principal  of  said  note  on  the 
14th  day  of  February,  1900,  at  Hood's  office, 
to  a  Miss  Jurey,  who  was  acting  for  Mr. 
Hood,  and  a  receipt  of  Hood  in  the  hand- 
writing of  Miss  Jurey  is  a  part  of  the  record. 
It  it  not  claimed  that  the  plaintiff  in  error 
ever  received  any  part  of  this  $3.50,  and  he 
testifies  that  he  never  authorized  or  directed 
Hood  or  Miss  Jurey  to  collect  the  principal, 
or  any  part  of  the  same,  on  this  note  and 
mortgage,  and  that  be  did  not  know  of  the 
payment  of  tliis  $350,  and  this  testimony  is 
not  expressly  contradicted;  but  the  defend- 
ants claim  that  the  agency  of  Hood  is  estab- 
lished by  conduct  The  suit  having  been 
brought  to  recover  the  amount  due  on  said 
note,  and  to  foreclose  the  mortgage  securing 
the  same,  the  facts  already  stated  appeared 
upon  the  trial.  The  court  of  common  pleas 
found  In  favor  of  the  plaintiff.  The  circuit 
court  reversed  the  Judgment  of  the  court  of 
common  pleas  for  the  reason  "that  the  use 
of  said  words  in  said  promissory  note  made 
said  F.  P.  Hood  agent  of  the  plaintiff  below 
to  collect  the  money  named  and  made  paya- 
ble upon  said  note,  notwithstanding  said 
Frank  P.  Hood  did  not  have  possession  of 
said  note  and  mortgage."  This  proceeding  is 
to  reverse  the  Judgment  of  the  circuit  court 
and  to  affirm  the  Judgment  of  the  court  of 
common  pleas. 

R.  B.  Murray  and  S.  M.  Thompson,  for 
plaintiff  in  error.  Emll  J.  Anderson  and  A. 
M.  Henderson,  for  defendants  in  error. 

DAVIS,  J.  (after  stating  the  facts  as 
above).  The  circuit  court  reversed  the  Judg- 
ment of  the  court  of  common  pleas  upon  the 
ground,  as  stated  in  the  Journal  entry,  that 
the  words  "Principal  and  Interest  payable  at 
the  office  of  F.  P.  Hood,  No.  5  East  Federal 
street,"  contained  in  the  note,  "made  said  F. 
P.  Hood  agent  of  the  plaintiff  below  to  col- 
lect the  money  named  and  made  payable 
upon  said  note,  notwithstanding  said  Ftank 
P.  Hood  did  not  have  possession  of  said  note 


Digitized  by 


Google 


42i 


84  NOBTHEASTERN  BEPORTER. 


(Ohio 


and  mortgage."  This  has  very  much  the  ap- 
pearance of  -an  invitation  to  reverse,  inas- 
mncb  as  the  controlling  questions  now  present- 
ed have  been  decidled  and  reported  at  least 
twice  In  the  lower  courts  of  this  state  (Hitch- 
cock V.  Kelley,  18  Olr.  Ct  B.  808;  An- 
tloch  College  v,  Carroll,  25  Wkly.  Law  Bui. 
289),  and  this  Judgment  of  the  circuit  court 
is  distinctly  contrary  to  an  array  of  author- 
ities so  uniform,  direct,  and  abundant  that 
we  shall  not  even  attempt  to  enumerate  all 
of  them.  Reference  to  many  of  the  cases 
wUl  be  found  in  the  places  cited  below:  Dan- 
lei  on  Negotiable  Instruments,  }  326;  7  Cyc. 
1035,  art;  Commercial  Paper  by  Randolph, 
and  notes  80  and  81;  1  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  1028;  22  Am.  &  Eng.  Bncy. 
Law,  520,  521,  note  7;  Kohl  v.  Beach,  107  Wis. 
409,  414,  415,  83  N.  W.  667,  60  L.  R.  A.  600, 
81  AoL  St  Rep.  849.  The  principle  on  which 
these  cases  have  been  decided  was  stated  in 
Lord  Holf  s  time  In  Whitlock  v.  Waltham,  1 
Salic.  157,  as  follows:  "If  the  scrivener  be 
Intrusted  with  the  custody  of  the  bond,  he 
may  receive  the  interest;  and,  though  he 
fails,  yet  the  mortgagee  shall  liear  the  loss. 
*  *  *  So  It  Is  also  in  such  case  If  he  re- 
ceive the  principal  and  deliver  up  the  bond; 
for,  being  Intrusted  with  the  security  itself, 
it  shall  be  presimied  that  he  Is  Intrusted 
with  a  power  over  It  and  with  a  power  to 
receive  the  principal  and  Interest  and  the 
rather  because  tlie  giving  up  of  the  boud  up- 
on payment  of  the  money  is  a  discbarge 
thereof.  Otherwise,  if  the  obligee  take  away 
the  bond,  for  then  he  hath  no  power  to  re- 
ceive the  money."  Modem  cases  have  gone 
farther  than  this,  and  have  held  that  e\ea 
the  possession  of  negotiable  securities,  unin- 
dorsed. Is  not  conclusive  evidence  of  author- 
ity to  receive  payment  Mechem  on  Agency, 
S  373;  Doubleday  ▼.  Kress,  50  N.  T.  410,  10 
Am.  Rep.  602.  The  bnrden,  therefore,  rests 
on  the  party  making  payment  to  show  that 
the  one  receiving  payment  was  authorized. 
This  is  particularly  so  if,  in  the  meantime^ 
as  In  this  case,  the  note  has  passed  into  the 
hands  of  a  bona  fide  indorsee  before  matu- 
rity. The  contract  of  the  maker  Is  to  pay 
to  the  payee  or  his  order.  By  the  terms  of 
his  contract  be  Is  bound  to  take  notice  of 
the  fact  that  his  obligation  is  liable  to  turn 
up  in  the  hands  of  another  party  at  maturity. 
The  mere  designation  of  the  place  at  which 
payment  shall  be  made  does  not  of  Itself 
alter  the  obligation  of  the  maker  as  to  the 
person  to  whom,  or  through  whom,  payment 
shall  be  made.  He  Is  still  bound  to  see  for 
himself  that  payment  Is  made  to  the -legal 
holder,  whether  he  be  the  original  payee  or 
an  indorsee,  or  to  his  authorized  agent  He 
cannot  safely  pay  to  any  jierson  at  the  des- 
ignated place  who,  in  the  absence  of  the  se- 
curities properly  indorsed,  cannot  show  au- 
thority to  receive  payment  for  the  party  en- 
titled to  the  money.  Doubleday  v.  Kress,  50 
N.  Y.  410,  10  Am.  Rep.  ."02:  Williams  v. 
Walker,  2  Bandf.  Ch.  (N.  Y.)  325;  Cowing  t. 


Cloud.  16  Colo.  App.  326,  65  Pac.  417;  Rich- 
ards V.  Waller,  49  Neb.  639,  68  N.  W.  1053; 
Gilbert  v.  Garber,  62  Neb.  464,  87  N.  W.  179 ; 
Hollipshead  v.  Stuart  &  Co.,  8  N,  D.  35,  77 
N.  W.  89,  42  Ll  R.  A.  659;  Stolzman  v.  Wy- 
man,  8  N.  D.  108,  77  N.  W.  285;  Corey  v. 
Hunter,  10  N.'  D.  5,  84  N.  W.  670;  Adams  v. 
Hackensack  Improvement  Commission,  44  N. 
J.  Law,  638,  43  Am.  Rep.  406. 

The  law  of  the  case  being  so  well  defined, 
and  the  plaintiff  having  denied  that  he  ever 
authorized  or  directed  Hood,  the  original 
payee,  or  his  clerk.  Miss  Jurey,  to  receive  pay- 
ment of  the  principal,  or  any  part  of  the 
same,  and  he  having  also  denied  that  be  knew 
of  the  payment  of  $350  on  the  principal.  It 
was  plainly  incnml>ent  on  the  defendants  to 
show  tliat  the  plaintiff  had  either  expressly 
or  Impliedly  made  Hood  and  Miss  Jurey  hia 
agents.  On  the  contrary,  no  claim  of  express 
authority  Is  made,  and  It  Is  conceded  that 
Hood  never  had  possession  of  the  note  or  the 
mortgage  after  they  were  transferred  to  the 
pialntiir,  and  the  defendants  say  that  they 
had  asked  for  them  "dozens  of  'times"  at 
Hood's  office,  and  they  were  never  produced. 
Bat  it  is  shown  that  interest  was  paid  semi- 
annually, and  was  receipted  for  by  "F.  P. 
Hood,  Ag't"  that  It  was  regularly  paid  over 
to  plaintiff  by  Hood,  and  was  credited  by 
plaintiff  on  the  note  on  the  several  dates  up 
to  August  31,  1903;  but  it  is  not  shown  that 
plaintiff  ever  saw  any  of  Hood's  receipts  for 
Interest,  or  that  he  ever  knew  that  Hood  bad 
signed  receipts  therefor  as  "Ag't"  The  sig- 
nificant fact  does  appear,  however,  that  from 
the  time  of  the  payment  of  the  $350  to  Hood 
the  receipts  given  by  Hood  to  the  defendants 
are  for  the  exact  amount  of  interest  on  the 
principal  remaining  unpaid,  while  the  credits 
Indorsed  on  the  note  by  plaintiff  are  for  the 
full  amount  of  interest  on  the  principal  of  the 
note  without  deduction.  Indicating  that  Hood 
was  concealing  from  the  plaintiff  the  payment 
of  tlie  $350,  and  that  he  made  up  the  interest 
to  the  full  amount  out  of  his  own  pocket 
Now  it  is  claimed  that  these  circumstances 
constituted  Hood  the  agent  of  the  plaintiff  for 
the  purpose  of  receiving  payment  of  both 
principal  and  interest 

It  is  hardly  necessary  to  discuss  the  propo- 
sition that  the  ratification  of  one  unauthorized 
act  Is  not  a  ratification  of  another  and  entirely 
distinct  act;  or  that  the  acceptance  of  the  re- 
sults of  a  series  of  unauthorized  acts  of  the 
same  kind  is  the  creation  of  an  implied  agency 
to  do  an  entirely  different  thing.  To  state  the 
proposition  In  a  concrete  form,  the  plaintiff, 
having  recognized  the  course  of  dealing  as  to 
payment  of  interest  through  Hood,  may  be 
presumed  to  have  authorized  him  to  collect 
Interest ;  but  no  Implied  agency  to  collect  the 
principal,  or  any  part  of  it,  could  arise  there- 
from. These  are  accepted  principles  In  the 
law  of  agency.  Baldwin  v.  Burrows,  47  N. 
Y.  199,  211;  1  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  1002.  There  was  no  recognition  of  the 
act  of  Hood  In  collecting  a  part  of  the  prln- 
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clpal,  because  the  plaintiff  did  not  knowthat 
tbe  money  had  been  paid  to  Hood,  nor  that 
the  latter  was  deceiving  the  defendants  by  aa- 
nunlng  to  act  for  him.  The  cases  are  nmner- 
otia  and  directly  to  tbe  point  that  an  anthorlty 
to  recelye  interest  does  not  Imply  an  authorl^ 
to  receive  payments  on  tbe  principal.  Whlt- 
lock  T.  Waltham,  1  Salk.  157;  Williams  t. 
Walker,  2  Sandf.  Ch.  (N.  Y.)  325;  Smith  t. 
Kldd,  68  N.  Y.  130,  23  Am.  Rep.  157 ;  Cox  t. 
Cutter.  28  N.  J.  Eq.  13;  Ilgenfrltz  v.  Mut. 
Benefit  Life  Ins.  Co.,  81  Fed.  27 ;  Palmer  t. 
Wlstanl^,  28  Up.  Can.  C.  P.  58C;  Walsh  v. 
Peterson,  56  Neb,  645,  81  N.  W.  853;  Gilbert 
T.  Garber,  82  Neb.  464,  87  N.  W.  179;  Stolz- 
man  v.  Wyman,  8  N.  D.  108,  77  N.  W.  285; 
Corey  v.  Hnntw,  10  N.  D.  5,  84  N.  W.  570. 
In  a  case  In  wblch  It  appeared  that  the  scrlT* 
ener,  not  having  possession  of  tbe  security, 
had  received,  not  only  the  interest,  but  part 
of  the  principal  also,  and  paid  It  to  tbe  ob- 
ligee. It  was  held  that  snch  circumstances  did 
not  imply  that  the  scrivemer  bad  any  au- 
thority to  receive  a  part  of  the  principal 
which  he  received  and  did  not  accoimt  for. 
Wostenholm  v.  Davles,  Freem.  Ch.  B.  289. 
When  tbe  defendants  made  payments  to  Hood , 
without  requiring  the  production  of  the  se- 
curities. It  was  no  more  than  If  they  bad 
Intrusted  such  payment  to  a  messenger  boy. 
That  which  reached  the  plaintiff  was  good 
payment  That  which  did  not  reach  the  plain- 
tiff was  at  their  dwn  risk. 

The  Judgment  of  the  circuit  court  li  re- 
versed, and  that  of  the  court  of  common  pleas 
is  affirmed. 

SHAUCK,  C.  J.,  and  PEICB,  CBBW,  and 
SUMMERS,  JX,  concur. 


(78  Oh.  St  41) 

CITY  OF  IKONTON  ▼.  WIEHLBL 
(Supreme  Court  of  Ohio.     March  3,  1908.) 

1.  Pleading  —  AuENDXD  Petition  —  Demub- 

BXB. 

An  amended  petition,  neither  pnrporting  to 
be  an  amendment  of  the  originRl  petition,  nor 
containing  any  reference  to  its  allegations, 
should,  on  demurrer,  be  regarded  as  though  no 
former  petition  had  been  filed  in  the  case. 
Raymond  v.  Railway  Co.,  57  Ohio  St.  271,  48 
N.  B.  1093,  approved  and  followed. 

2.  MuNicrPAi.    CospoBATioNS  —  Claims    fob 
Damages— Filing  Notice— Nuisance. 

The  provision  of  section  2320,  Revised  Stat- 
utes, that  "no  person  who  claims  damages,  aris- 
ing from  any  cause,  shall  commence  a  suit  there- 
for against  the  corporation  until  he  files  a  claim 
for  the  game  with  the  clerk  of  the  corporation," 
etc.,  must  be  restricted  to  the  subject-matter  of 
the  legislation,  and  regarded  as  including  such 
damages  only  as  will  obviously  result  from  a 
street  improvement.  It  does  not  include  dam- 
ages for  a  nuisance  created  and  maintained  by 
a  municipality. 

[Ed.  Note.— For  eases  in  TKiInr,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1706.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Lawrence  Ounty. 

Action  by  one  Wlehle  against  tbe  city  of 
Ironton.     Judgment  sustaining'  a  demurrer 


to  the  petition  was  reversed  by  the  circuit 
court,  and  defendant  brings  error.    Affirmed. 

The  defendant  in  error  brought  suit  in  the 
court  of  common  pleas  to  recover  from  the 
city  of  Ironton  on  account  of  injuries  to  his 
real  estate  in  said  city,  resulting  from  the 
construction  by  the  city  of  a  defective  and 
Inadequate  waterway  for  the  passage  of  wa- 
ter of  a  flowing  stream  under  Pine  and  Sixth 
streets  in  said  city,  near  whose  intersection 
his  lots  were  situated.  In  his  amended  and 
supplemental  petition  he  alleged  that  tbe 
cl^  had  Interrupted  the  natural  flow  of 
said  stream  by  constructing  such  artificial 
channel;  that  it  thereby  assumed  and  exer- 
cised control  over  the  waters  of  the  stream, 
and  by  reason  of  the  inadequacy  of  said 
waterway  and  its  improper  and  negligent 
construction  and  maintenance,  tbe  city  per- 
mitting it  to  become  obstructed  by  sand  and  ' 
gravel,  said  waters  were  in  times  of  freshets 
thrown  upon  the  property  of  the  plaintiff, 
damaging  it  to  the  extent  of  $5,000,  for  which 
he  prayed  Judgment.  In  a  former  petition 
filed  In  the  same  cause  plaintiff  bad  alleged 
that  the  city  had  constructed  said  artificial 
waterway  as  a  part  of  a  plan  which  it  had 
adopted  for  the  Improvement  of  Sixth  street, 
for  which  it  had  taken  the  preliminary  steps 
required  by  law,  as  well  as  the  steps  for  the 
assessment  of  the  costs  of  said  improvement 
upon  the  property  abutting  upon  the  street 
These  averments  were  omitted  from  the 
amended  and  supplemental  petition.  To  the 
amended  and  supplemental  petition  the  city 
demurred,  and  its  demurrer  was  sustained, 
and  a  final  Judgment  was  rendered  in  its 
favor.  On  petition  in  error  the  circuit  court 
reversed  tbe  Judgment  of  the  court  of  com- 
mon pleas,  and  remanded  the  cause  to  that 
court  for  further  proceedings. 

A.  J.  Layne,  City  Sol.,  and  R.  B.  Milter, 
for  plaintiff  in  error,  if.  C.  Booth  and  J.  O. 
Yates,  for  defendant  in  error. 

SHAUCK,  C.  J.  (after  stating  the  facts  as 
above).  It  is  said  that  the  petition  failed 
to  state  a  cause  of  action  because  the  plain- 
tiff's claim  was  for  damages  resulting  from 
the  making  of  a  street  Improvement,  and 
It  was  not  alleged  that  tbe  plaintiff  bad,  be- 
fore the  bringing  of  the  suit  filed  his  claim 
with  the  proper  officers  of  the  city,  as  re- 
quired by  tbe  law  governing  such  c&^es. 
But  the  amended  petition  was  complete  with- 
in Itself.  It  did  not  purport  to  be  an  amend- 
ment to  the  former  petition,  nor  did  It  by 
reference  adopt  any  of  its  allegations  or 
aver  that  the  claim  was  for  damages  result- 
ing from  a  street  improvement.  The  form- 
er petition  having  been  abandoned,  It  can- 
not be  referred  to  in  determining  the  charac- 
ter of  the  action.  Raymond  v.  Railway  Com- 
pany, 57  Ohio  St  271,  48  N.  E.  1093. 

But  It  appears  that  in  the  further  prog- 
ress of  the  case  the  effect  of  the  facts  alleg- 
ed in  the  original  petition  must  be  determin- 
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ed.  Those  facts  are  that  the  city  took  the 
prescribed  steps  for  the  Improvement  of  Sixth 
street  by  grading  aud  paring,  and  the  con- 
struction of  drains  aud  sewer  according  to 
plans,  specifications,  and  profiles  which  had 
been  prepared  and  approved,  and  for  as- 
sessing the  cost  of  the  improvement  upon 
the  abutting  property,  which  Included  the 
property  of  the  plaintiff.  As  an  incident  to 
said  improvement  the  city  at  a  point  near 
to,  but  not  In  front  of  the  plaintiff's  premises, 
changed  the  natural  channel  of  a  flowing 
stream  of  water  by  constructing  an  under- 
ground way  therefor,  and  constructed  the 
same  with  insufficient  space  for  the  passage 
of  the  stream,  and  thereafter  permitted  the 
space  provided  to  become  and  remain  ob- 
structed, by  reason  whereof  the  water  of 
the  stream  overflowed  his  premises,  occa- 
sioning injury  thereto,  on  account  of  which 
he  seeks  to  recover. 

It  is  not  alleged  that  a  claim  on  account 
of  such  Injury  was  filed  with  the  city  before 
the  bringing  of  the  suit,  and  that  omission 
counsel  for  the  city  say  is  fatal  to  the  peti- 
tion, because  of  the  provisions  of  section 
2326,  Kev.  St.  The  pertinent  provision  of  the 
section  is:  "No  person  who  claims  damages, 
arising  from  any  cause,  shall  commence  a 
suit  therefor  against  the  corporation  until 
be  flies  a  claim  for  the  same  with  the  clerk 
of  the  corporation,  and  sixty  days  elapse 
thereafter,  to  enable  the  corporation  to  take 
such  steps  as  it  may  deem  proper  to  settle 
or  adjust  the  claim.  •  •  •"  This  provi- 
sion In  words  not  materially  different  was 
introduced  into  the  legislation  of  the  state 
by  the  act  of  May  7,  1869,  it  being  section 
575  of  that  act  (66  Ohio  Laws,  p.  247).  It 
provides  that:  "No  claimant  for  damages 
shall  commence  any  suit  until  he  shall  have 
filed  a  claim  therefor  with  the  clerk  of  the 
corporation,  and  sixty  days  have  elapsed 
thereafter.  •  •  • "  As  was  shown  In  the 
case  of  the  City  of  Warren  v.  Davis,  43  Ohio 
St.  447,  3  N.  E.  301,  the  different  language 
employed  in  the  revision  does  not  change  the 
meaning  or  scope  of  the  original  section. 
This  conclusion  resulted  from  the  applica- 
tion to  the  case  of  the  doctrine  previously 
announced  In  the  State  ex  rel.  v.  Commission- 
ers of  Shelby  County,  36  Ohio  St  326,  that 
changes  In  the  words  employed  In  the  re- 
vision of  statutes  will  not  Justify  a  change 
In  their  Interpretation,  unless  it  is  plainly 
required  to  conform  to  the  manifest  inten- 
tion of  the  Legislature  in  making  the  re- 
vision. It  cannot  be  supposed  that  either  In 
the  original  enactment  or  In  Its  revision  there 
was  In  contemplation  all  the  jiumerous  du- 
ties of  municipalities,  or  the  liabilities,  which, 
in  all  conceivable  contingencies,  might  arise 
from  their  defaults;  and  it  follows  that  the 
damages  in  contemplation  must  be  deemed 
to  be  such  only  as  arise  from  the  subject- 
matter  of  the  legislation.  The  subject-matter 
of  the  legislation  Is  street  improvements. 
The  ultimate  point  decided  In  City  of  Warren 


V.  Davis  was  that  this  legislation  did  not 
Include  damages  for  a  personal  injury  result- 
ing from  the  negligent  construction  of  a 
street. 

The  Injury  for  which  the  plaintiff  below 
In  the  present  case  sought  to  recover  did  not 
arise  from  a  change  of  grade  in  front  of  his 
property,  so  as  to  interfere  with  his  means  of 
Ingress  and  egress  thereto,  nor  for  any  oth- 
er result  that  would  obviously  and  naturally 
follow  the  making  of  the  Improvement  The 
plaintiff's  action  is  to  recover  damages  from 
the  city  for  a  nuisance  occasioned  by  it.  Ac- 
cording to  the  allegations  of  the  pleadings 
it  not  only  failed  to  make  adequate  provi- 
sion for  the  carrying  away  of  the  water, 
whose  natural  flow  it  had  obstructed  and  di- 
verted, but  the  Inadequate  provisions  which 
It  did  make  were  permitted,  by  Its  continued 
neglect,  to  become  obstructed  and  still  more 
inadequate  by  reason  of  accumulations  of 
sand  and  gravel.  Tue  plaintiff's  action  Is 
therefore  simply  for  a  continuing  nuisance, 
and  that  cannot  be  regarded  as  included  in 
the  legislation  referred  to  any  more  than 
could  an  action  for  a  personal  injury. 

The  circuit  court  properly  determined  that 
the  petition  states  a  cause  of  actioD,  and  its 
judgment  will  1>e  affirmed. 

PRICE,  CREW,  SUMMERS,  SPEAR,  and 
DAVIS,  JJ.,  concur. 


(ISS  ICau.   TO) 
CARR  et  al.  v.  RILEY  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  29,  1908.) 

1.  Deeds — Restbictions— Use  of  Pbeuises. 

A  restriction  in  a  deed  tliat  "no  buildings 
other  than  dwelling  houses  (which  words  shall 
include  club  houses),"  with  the  usual  outbuild- 
ings appertaining  thereto,  "shall  be  erected, 
placed,  and  used  upon  the  said  land,"  is  not 
violated  where  the  house  is  occupied  by  defend- 
ants as  their  home,  and  they  sleep,  eat,  and  live 
there,  and  have  no  other  home  or  place  of  resi- 
dence, though  one  room  in  the  house  has  been 
fitted  up  as  an  operating  room,  and  the  house 
is  also  used  as  a  hospital,  for  surgical  and  med- 
ical cases  and  as  a  lying-in  hospital,  for  which 
defendants  have  been  duly  licensed. 

2.  WoBDS  AND  Phrases— "Mebchant." 

The  word  "merchant"  is  defined  aa  "ona 
who  is  engaged  in  the  business  of  buying  com- 
mercial commodities  and  selling  them  again  for 
the  sake  of  profit  especially  one  who  buys  and 
sells  in  quantities  or  by  wholesale,"  or  "a  shop- 
keeper" or  "storekeeper." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrasas,  vol.  5,  pp.  4482-4488;  vol.  8,  p. 
7721.] 

3.  Same— "Mercantile." 

"Mercantile"  is  defined  thus:  "Of  or  per- 
taining to  merchants,  or  the  trafiic  carried  on  by 
merchants,  having  to  do  with  trade  or  commerce ; 
trading ;    commercial." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voU  5,  pp.  4477-4478.] 

4.  Deeds— Restbictions— Use  of  Pbemises. 

A.  restriction  in  a  deed  that  "no  building 
erected  on  said  land  shall  be  used  for  any 
manufacturing,   mercantile,   or  mechanical  pur- 

Sose"   is    not    violated    by    using   part   of   the 
welling  for  hospital  purposes. 
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Report  from  Supreme  Judicial  CJourt,  Suf- 
folk CSouDty. 

Bill  by  Alfred  W.  Oarr  and  others  against 
Elizabeth  Riley  and  others  to  restrain  a  tIo- 
lation  of  restrictions  contained  in  a  deed. 
On  report     Bill  dismissed. 

Everett  W.  Burdett  and  Frederick  M.  Ives, 
for  complainants.  Elder  &  Whitman  and  H. 
Ware  Bamum,  for  defendanta 

HAM»IOND,  J.  The  first  two  restrictions 
contained  in  the  deed  from  the  Riverbank 
Improvement  CJompany  to  Whitwell,  under 
whom  the  defendants  claim,  are  as  follows: 
"(1)  No  buildings  other  than  dwelling  hous- 
es (which  words  shall  Include  club  bouses), 
with  the  usual  outbuildings  appurtenant 
thereto,  shall  be  erected,  placed  or  used  upon 
the  said  land.  No  stable  of  any  kind,  private 
or  otherwise,  shall  be  erected  or  maintained 
on  any  portion  of  said  land.  No  building 
erected  on  this  land  shall  be  used  as  an  apart- 
ment bouse,  family  hotel  or  flats,  or  In  design 
or  construction  be  fitted  for  occupancy  by 
more  than  one  family.  '(2)  No  building  erect- 
ed on- said  land  shall  be  used  for  any  manu- 
facturing mercantile  or  mechanical  purpos- 
es." 

The  question  Is  whether  the  use  the  de- 
fendants are  making  of  this  house  Is  a  viola- 
tion of  either  of  these  restrictions.  It  is 
contended  by  the  plaintiffs  that  the  first 
sentence  of  the  first  restriction  Is  "imgram- 
matleal,"  and  that  as  properly  "reconstruct- 
ed" It  means  that  no  building  upon  the  land 
shall  be  used  except  as  a  dwelling  bouse,  and 
that  upon  the  facts  found  by  the  Justice  who 
tried  the  case  the  defendants  are  using  the 
building  as  a  hospital  and  In  this  way  are- 
violating  this  restriction.  It  may  be  said  at 
the  outset  that  upon  its  face  the  sentence  is 
not  nngrammatical.  It  violates  no  rule  of 
syntax.  "Use"  is  a  transitive  verb  and  is 
employed  in  a  passive  forln.  We  may  use  a 
building  or  the  building  may  be  used  by  us. 
So  we  may  use  no  buildings  other  than  dwell- 
ing houses,  or  no  buildings  other  than  dwell- 
ing houses  may  be  used  by  us.  No  rule  of 
grammar  Is  violated  by  either  form  of  ex- 
pression. And  the  words  taken  in  either  or- 
der have  a  plain,  intelligible  meaning.  Be- 
fore adopting  an  interpretation  which  is  not 
consistent  with  the  natural  order  of  the 
words  and  which  requires  a  "reconstruction" 
of  a  perfectly  grammatical  sentence  upon  the 
theory  that  It  Is  ungrammatlcal,  one  hesitates 
and  is  Inclined  to  inquire  whether  after  all 
the  trouble  Is  not  rather  with  the  Interpreta- 
tion than  with  the  sentence. 

It  becomes  necessary  to  look  Into  the  deed 
and  the  circumstances  under  which  It  was 
made.  About  1890  the  Riverbank  Improve- 
ment Company  acquired  title  to  a  large  parcel 
of  land  and  laid  it  out  in  building  lots.  There 
were  many  lots,  and  the  deeds  given  by  the 
company  to  the  respective  purchasers  con- 
tained many  restrictions,  Including  those  in 


question.  The  court  found  that  the  restric- 
tions were  imposed  not  merely  as  a  matter 
between  grantor  and  grantee,  but  to  secure 
to  all  persons  interested  in  the  lots  the  ben- 
efit of  them.  It  IS  apparent  that  the  company 
Intended  that  this  territory  should  be  a  fine 
residential  section  of  the  city,  and  framed 
deeds  accordingly.  The  deed  Is  much  more 
complicated  than  the  ordinary  deed  of  real 
estate.  It  contains  many  restrictions,  some 
respecting  the  nature  of  the  buildings  and 
some  respecting  the  use  of  the  buildings.  It 
bears  upon  its  face  strong  evidence  that  great 
care  -was  taken  in  preparing  the  form.  We 
are  not  dealing  with  a  document  hastily  and 
loosely  drawn.  All  the  circumstances,  includ- 
ing the  form  Itself,  indicate  that  It  was  a 
carefully  drawn  and  well-considered  docu- 
ment. 

After  a  description  of  the  land  conveyed 
the  deed  makes  quite  minute  provisions  con- 
cerning the  proposed  streets,  and  also  con- 
cerning passageways  and  party  walls.  Hav- 
ing provided  for  these  matters  the  draftsman 
takes  up  the  next  subjects,  names  the  kind  of 
buildings  which  may  be  erected  and  the  use 
which  may  be  made  of  them.  This  brings  us 
to  the  first  restriction.  The  first  sentence 
describes  the  external  appearance  of  the 
buildings.  With  the  exception  of  club  hous- 
es, no  building  except  a  dwelling  house  shall' 
be  erected  or  placed  or  used  upon  the  land. 
It  shall  not  be  erected  or  placed  there,  or  if 
by  some  chance  It  gets  there  it  shall  not  be 
used  for  any  purpose  whatever.  Hence  no 
school  house  of  ordinary  construction  can  get 
there  except  by  right  of  eminent  domain,  and 
there  cannot  be^  even  a  church  spire  to  re- 
lieve the  monotony  of  the  landscape.  And' 
there  shall  be  no  stable.  Only  the  club  house' 
can  come  In.  Not  only  Is  the  exterior  form 
of  the  building  provided  for,  but  so  is  the 
nature  of  the  Interior  to  a  certain  extent 
The  substance  of  these  provisions  Is  that  no 
building  shall  be  there,  or.  If  It  gets  there, 
shall  be  used  unless  In  form  it  Is  a  dwelling' 
house  which  In  design  and  construction  Is 
fitted  for  only  one  family.  Having  provided 
for  the  physical  nature  of  the  buildings,  the 
draftsman  proceeds  to  Indicate  the  use  which 
may  not  be  made  of  them.  No  building  shall 
be  used  as  an  apartment  house,  family  hotel, 
or  flats.  And  the  second  restriction  provides 
that  no  building  shall  be  used  for  any  manu- 
facturing, mercantile  or  mechanical  purposes. 
In  substance  the  restrictions  taken  together 
mean  that,  however  varied  -may  be  the  char- 
acter of  the  buildings  they  must,  with  the 
exception  of  club  houses,  be  of  the  shape  of 
a  dwelling  house  fitted  for  occupancy  for  one 
family.  No  other  building  shall  go  there,  or ' 
If  it  gets  there.  It  shall  not  be  used  for  any 
purpose.  And  further,  no  such  building  shall 
be  used  as  an  apartment  house,  family  hotel, 
or  flats,  or  for  any  manufacturing,  mercantile 
or  mechanical  purpose.  No  other  use  of  a 
building  Is  forbidden,  and  therefore  any  other 
lawful  use  Is  permitted  as  an  attribute  of  the 
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ownership  of  the  fee.  This  Interpretation  Is 
In  accordance  with  the  meaning  of  the  words. 
It  requires  no  reconstruction  of  the  sentence. 
Moreover,  If  the  meaning  of  the  final  sentence 
be  as  contended  for  by  the  plaintiffs,  name- 
ly, "No  buildings  on  said  land  shall  be  used 
for  any  purpose  except  for  that  of  a  dwelling 
house,"  why  was  the  second  restriction, 
namely,  that  "no  building  erected  on  said 
land  shall  be  used  for  any  manufacturing, 
mercantile  or  manufacturing  purposes,"  In- 
serted at  all?  If  the  plaintiffs  are  right,  It 
was,  as  was  truthfully  characterized  by  the 
counsel  for  the  defendants,  "rankest  surplus- 
age." Every  histrument  should  be  bo  con- 
strued, if  reasonably  possible,  as  to  give  ef- 
fect to  every  clause.  Again,  it  seems  hardly 
possible  that  If  it  was  the  purpose  of  the 
grantor  to  do  what  the  plaintiffs  contend  it 
should  not  have  so  provided  in  plain  lan- 
guage. 

In  view  of  the  circumstances  under  which 
the  deed  was  drawn,  the  manifest  care  with 
which  it  was  drawn,  the  simplicity  and  gram- 
matical construction  of  the  sentence  and  the 
natural  meaning  of  the  language  and  the 
manifest  use  and  purpose  of  the  second  re- 
striction and  the  other  considerations  here- 
inbefore mentioned,  we  think  that  the  inter- 
pretation for  which  the  plaintiff  contends 
cannot  be  adopted.  And  especially  is  this  so 
when  admittedly  such  an  interpretation  la 
based  upon  the  theory  that  a  sentence,  which 
on  Its  face  is  grammatically  correct,  is  nn- 
grammatlcal  and  needs  reconstruction;  and 
when  moreover  the  interpretation  makes  the 
second  restriction  useless.  Such  an  ungram- 
matlcal  use  of  language  and  such  needless 
snrplusage  is  hardly  to  be  exi)ected  in  a  doc- 
nment  like  this  deed. 

It  is  contended  that  the  building  has  ceased 
to  be  one  fitted  up  for  one  family  only.  The 
building  has  four  stories,  and  It  appears  that 
the  front  room  on  the  third  floor  has  been 
fitted  np  In  the  manner  descrilied  in  the  rec- 
ord as  an  operating  room.  We  do  not  think 
tUs  change  material.  In  all  other  respects 
the  house  remains  as  before.  In  internal 
structure  the  house  Is  still  fitted  for  occu- 
pancy by  only  one  family. 

The  house  is  occupied  by  the  defendants  as 
their  home.  They  sleep,  eat  and  live  there. 
They  have  no  other  home  or  place  of  resi- 
dence. They  use  the  house  also  as  a  hospital 
for  surgical  and  medical  cases  and  as  a  ly- 
log-in  hospital  for  which  they  have  been  duly 
licensed.  The  majority  of  patients  are  those 
of  other  physicians,  and  the  defendants  re- 
ceive more  income  from  patients  of  other 
physicians  than  from  their  own.  The  court 
also  found  that  the  use  of  the  building  as  a 
hospital  Is  in  substance  for  the  treating  of 
cases  brought  there  by  other  physicians,  and 
that  the  use  of  the  building  by  the  defend- 
ants as  a  residence  is  incident  to  Its  use  as 
a  hospital. 

For  reasons  which  have  been  stated  we 
are  of  opinion  that  such  a  use  la  not  a  viola- 


tion of  the  first  restriction.  Is  tt  a  violation 
of  the  second  restriction?  Such  a  use  cer- 
tainly is  not  for  manufacturing  or  mechanical 
purposes.  But  the  plaintiffs  contend  that  It 
Is  a  mercantile  use,  and  cite  In  support  of 
this  contention  In  re  San  Oabriel  Sana- 
torium €o.  (D.  C.)  95  Fed.  271.  That  case 
however  is  plainly  distinguishable  from  the 
case  before  us.  The  word  "merchant"  is  de- 
fined in  the  Century  Dictionary  as  "one  who 
is  engaged  in  the  business  of  buying  commer- 
cial commodities  and  selling  them  again  for 
the  sake  of  profit,  especially  one  who  buys 
and  sells  in  quantify  or  by  wholesale,"  or 
"a  shopkeeper  or  storekeeper" ;  and  "mercan- 
tile" is  defined  thus:  "Of  or  pertaining  to 
merchants  or  the  traffic  carried  on  by  mer- 
chants; having  to  do  with  trade  or  commerce, 
trading,  commercial."  No  discussion  is  need- 
ed to  show  that  the  use  is  not  commercial. 

This  case  is  in  many  respects  like  Stone  t. 
Pillsbury,  167  Mass.  332,  45  N.  E.  768,  and 
the  conclusion  which  we  have  reached  is  sup- 
ported by  that  case.  Bee,  also.  Dorr  v.  Har- 
rahan,  101  Mass.  631,  S  Am.  Bep.  398.  The 
plaintiffs  have  cited  Thomas  v.  Commercial 
Assur.  Co.,  162  Mass.  29,  87  N.  B.  672,  44 
Am.  St  Bep.  823,  but  that  case  turned  npon 
the  difference  In  risk  between  a  dwelling 
house  and  a  hotel,  and  has  no  hearing  here. 

No  violatlMi  of  the  restriction  having  been 
shown,  the  entry  must  be: 

Bill  dismissed  with  costs. 


(197   Han.   457) 
GURNET  v.  TENNEI  et  bL 
(Supreme  Jndicial  Court  of  Mamachnsetta. 
Middlesex.      Feb.   29.   190&) 

1.  FEArn— Action  fob  DKCErr— Gist  ow  Ac- 
tion— PuExmna  ano  Pboof. 

The  richt  to  recover  in  an  action  for  deceit 
rests  upon  the  damage  wronKfully  inflicted  noon 
plaintiff  by  the  tortious  acts  of  defendant; 
and,  though  the  declaration  alleges  a  conspiracy 
among  several  defendants,  the  conspiracy  is  not 
the  eist  of  the  action,  and  recovery  may  be  had 
against  a  sinKle  defendant,  irrespective  of  any 
joint  plan  to  defraud. 

2.  Save  —  Fai.sb  REPScssNTATions  —  Ma- 

TIBIAI.1TT. 

Where  a  person,  being  informed  that  an- 
other had  money  to  invest,  induced  her  to  invest 
it  in  a  certain  company  by  repreaentini;  that  he 
had  invested  m  its  stock,  that  its  treasurer  was 
a  man  of  cliaracter,  ability,  and  wealth,  that 
the  company  was  on  a  paying  basis,  earninir  12 
ner  cent.,  and  owned  land  upon  which  a  laree 
factory  for  the  manufactnre  of  lamps  was  to  be 
built,  his  representations  were  not  mere  ex- 
pressions of  opinion,  or  partly  promissoiy.  but 
were  positive  material  assertions  of  the  value  of 
the  property,  for  the  falsity  of  which  recovery 
miRht  be  had. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  {{  12,  13.1 

8.  Same— Questions  fob  Jubt— Conbpibaot— 

False  Representations. 

In  an  action  for  deceit,  whether  there  was 
a  conspiracy  between  defendants  to  defraud 
plaintiff,  and  whether  false  representations  were 
made  by  them  in  order  to  carry  it  out,  held  to 
be  for  the  jury. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud.  H  67-71.] 
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4.  COWSPIRAOY  —  CORBPIBAOT  TO  DBFBATID  — ' 
laABILITY  FOB  ACT  OF  CO-CoNSPiaATOB. 

If  several  persons  conspire  to  defraud  a 
person,  each  of  the  conspirators  will  be  liable 
for  any  actionable  representations  made  by  the 
others  by  which  the  wrong  was  finally  accom- 
plished. 

[Bd.  Note.— For  cases  in  point,  Bee  Cent  DlK. 
vol.  10,  Conspiracy,  {  14.1 
6.  TBiAii— RmrosAi.  OF  Rkquests. 

In  an  action  for  deceit,  where  th«  court 
rhareed  fully  and  correctly  <iad  with  appropriate 
illustrations  on  the  distinction  between  represen- 
tations which  were  material  and  those  which 
were  merely  expressions  of  opinion,  a  refusal  to 
give  requests  that  certain  specified  representa- 
tions of  defendant  were  not  actionable  was  not 
error. 

[BSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  651-859.1 

Bxceptions  from  Superior  Conrt,  Middle- 
sex Connty ;  Robert  R.  Bishop,  Judge. 

Action  for  deceit  by  Georgianna  J.  Gurney 
against  Jobn  A.  Tenney  and  others.  Judg- 
mfflit  for  plaintiff,  and  defendant  Tenney  ex- 
eats.   Eixc^tlons  overruled. 

The  requested  mlings  referred  to  In  the 
opinion  were  as  follows: 

"(1)  Upon  all  the  evidence,  the  plaintiff 
cannot  recorer  against  the  defendant  John  A. 
Tenney. 

"(2)  If  the  defendant  Tenney  ever  repre- 
sented to  the  plaintiff  that  the  lamp  was  a 
very  valuable  invention  as  It  would  effect  the 
saving  of  3SV6  per  cent,  of  electricity  in  giv- 
ing the  same  light  that  any  lamp  then  in 
use  would  give,  that  he  considered  It  to  be 
a  very  valuable  Invention  and  so  much  80 
that  he  had  Invested  $2,000  of  hla  own  money 
In  the  preferred  stock  of  the  Continental 
Hectrlc  Company,  that  the  defendant  Robin- 
son had  invested  a  large  amount  of  money 
In  Baid<  company,  and  that  the  defendant 
Couant  had  Invested  $2,000  In  the  preferred 
stock  of  said  company,  that  said  Robinson 
was  a  wealthy  man,  also  a  man  of  the  highest 
integrity  and  was  not  obliged  to  carry  on  any 
business  In  order  to  make  a  living,  that  he 
had  an  income  without,  that  all  money  there- 
after paid  In  was  to  be  used  for  the  sole  pur- 
pose of  building  a  factory  and  manufacturing 
and  putting  upon  the  market  said  patent 
lamps,  all  of  said  representations  were  either 
Immaterial,  'dealer's  talk'  or  expressions  of 
opinion  and  are  not  actionable. 

"(3)  There  is  no  evidence  of  a  conspiracy 
to  which  the  defendant  Tenney  was  a  party. 

"(4)  If  an  act  done  by  one  alone  does  not 
oonstttnte  a  cause  of  action,  a  like  act  la  not 
rendered  actionable  by  being  done  In  pursu- 
ance of  a  conspiracy." 

"(6)  If  the  defendants  or  either  of  them 
ever  represented  to  the  plaintiff  that  the  de- 
fendant Conant  could  give  the  plaintiff  a  true 
reading  and  could  tell  her  past  and  what  she 
should  do  In  the  future  In  business  and  other 
ways  which  would  add  to  her  comfort  and 
fortune  In  a  financial  way,  that  the  defendant 
Oonant  and  the  defendant  Tenney  were  stock- 
holders In  the  Continental  Electric  Company 
and  bad  each  invested  $2,000  of  their  own 


money  In  the  preferred  stock  of  the  same, 
that  the  defendant  Robinson  was  a  man  of 
strict  and  of  the  highest  Integrity,  that  be 
was  very  wealthy,  had  plenty  of  money,  was 
a  wealthy  man,  that  he  was  not  obliged  to 
carry  on  any  business,  that  he  possessed 
enough  property  to  live  on  the  Income,  that 
his  business  as  treasurer  and  manager  of 
the  company  was  only  a  pastime,  that  be  put' 
in  his  money  merely  as  an  Investment  and 
that  he  had  Invested  a  large  amount  of  mon- 
ey In  the  company,  that  the  lamp  was  a  val- 
uable Invention,  as  It  would  effect  a  saving 
of  33%  per  cent  of  electricity  In  giving  the 
same  light  that  any  lamp  then  in  use  would 
give,  and  that  all  money  thereafter  to  be  paid 
in  was  to  be  used  for  the  sole  purpose  of 
building  a  factory  and  manufacturing  and 
putting  upon  the  market  said  patent  lamps, 
all  of  said  representations  were  either  Im- 
material, 'dealer's  talk,'  or  expressions  of 
opinion  and  not  actionable." 

In  addition  to  facts  which  appear  In  the 
printed  papers,  the  concluding  paragraph 
of  the  declaration,  which  is  referred  to  In 
the  opinion,  alleged  that  the  statements 
made  regarding  the  business  of  the  Conti- 
nental Electric  Company,  the  purchase  of 
land,  the  great  saving  of  electricity,  etc., 
were  false  and  fraudulent  "and  then  known 
by  defendants  to  be  false  and  fraudulent, 
and  were  made  by  the  defendants  upon  an 
understanding  between  themselves  as  a  con- 
spiracy for  the  sole  purpose  of  deceiving 
the  plaintiff,  and  she  was  deceived  thereby, 
and  thereby  defrauding  the  plaintiff  out  of 
her  money  for  their  mutual  benefit  by  the 
purchase  of  said  stoclc  For  which  the  plain- 
tiff brings  this  action  against  the  defend- 
ants as  conspirators  to  recover  her  said  mon- 
ey back." 

G.  A.  A.  Pevey,  Frederick  W.  DalUnger, 
and  Walter  Shuebruk,  for  plaintiff.  Walter 
H.  Thorpe,  for  defendant  Tenney. 

BRAI/EY,  J.  The  allegations  of  conspiracy 
In  the  closing  paragraph  of  the  declaration 
are  not  the  gist  of  the  action,  as  the  right  to 
recover  rests  upon  the  damage  wrongfully  In- 
flicted upon  the  plaintiff  by  the  tortious  acts 
of  the  defendants.  Parker  v.  Huntington,  2 
Gray,  124.  While  It  does  not  appear  that  the 
representations  of  one  defendant  more  than 
those  of  another  Influenced  the  plaintiff,  yet 
the  case  Is  before  us  on  the  exceptions  of 
Tenney  alone,  and  if  the  representations 
made  by  him  were  actionable,  she  would  be 
entitled,  to  recover  quite  apart  from  any  Joint 
plan'  to  defraud.  In  his  Interviews  with  her, 
after  being  Informed  that  she  had  money  to 
Invest  he  stated  In  substance,  that  he  had 
Invested  In  the  preferred  stock  of  the  com- 
pany, whose  treasurer  was  a  man  of  char- 
acter, ability  and  wealth,  and  that  the  com- 
pany was  then  on  a  paying  basis  earning  12 
per  cent,  and  owned  land  upon  which  a 
large  factory  for  the  manufacture  of  lamps 
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was  to  be  built,  ^e  defendant's  argument 
asks  us  to  treat  tbese  representations  as 
mere  expressions  of  matters  of  opinion,  or  as 
partly  promissory.  But  tbese  positive  state- 
ments were  material  assertions  of  tbe  value 
of  the  property,  upon  wblcb  the  Jury  could 
say,  that  for  his  personal  benefit,  he  Inten- 
tionally persuaded,  and  induced  tbe  plaintiff 
to  buy  Its  stock,  by  falsely  representing  In 
various  ways,  that  the  company  was  finan- 
cially sound,  well  managed,  and  owned  real 
estate  soon  to  be  used  for  manufacturing  pur- 
poses. Collins  v."  Denlson,  12  Mete.  549; 
Cole  V.  Cassldy,  138  Mass.  437,  62  Am.  Rep. 
284;  Pike  V.  Fay,  101  Mass.  134,  .137;  Lewis 
V.  Jewell.  151  Mass.  345,  24  N.  E.  52,  21  Am. 
St.  Rep.  454 ;  Andrews  v.  Jackson,  168  Mass. 
2C9,  47  N.  E.  412,  37  L.  R.  A.  402,  60  Am.  St 
Kep.  390;  Weeks  v.  Currier,  172  Mass.  63, 
51  N.  E.  410;  Arnold  v.  Teel,  182  Mass.  1, 
G4  N.  E.  413;  Lee  v.  Tarplln,  183  Mass.  62, 
60  N.  E.  431.  When  employed  as  a  means 
to  this  end,  they  cannot  be  classed  as  mere 
over  statements  of  value,  which  under  one 
form  or  another  have  been  designated  as 
mere  sellers,  or  promoter's  talk,  nor  of  some- 
thing to  be  done  In  the  future,  and  the  de- 
fendant's first  request  for  rulings  was  rightly 
denied.  Wblting  v.  Price,  172  Mass.  240, 
241,  51  N.  E.  1084,  70  Am.  St.  Rep.  262;  Lee 
V.  Tarplln,  183  Mass.  57,  66  N.  E.  431.  The 
third  request  asked  for  a  ruling,  that  tbe 
evidence  failed  to  establish  any  combination 
to  defraud  tbe  plaintiff.  It  Is  manifest  from 
tbelr  evidence  that  the  defendants  as  stock- 
holders had  a  common  interest  and  purpose 
In  the  promotion  of  the  success  of  a  company 
in  immediate  need  of  working  capital,  which 
could  be  obtained  only  from  money  received 
from  the  sale  of  its  preferred  and  common 
stock.  If  after  this  motive  for  their  conduct 
is  disclosed,  the  course  of  affairs  is  followed 
from  the  time  tbe  plaintiff  first  met  the  de- 
fendant Conant,  by  whom  she  was  sent  to 
Tenney,  who  advised  her  to  see  Robinson, 
and  they  respectively  suggested  and  urged 
the  purchase  of  stock  by  substantially  similar 
statements,  a  legitimate  inference  of  a  con- 
cert of  action  between  them  to  persuade  the 
plaintiff  to  make  the  Investment,  would  be  well 
warranted.  It  also  would  follow,  that  If  they 
acted  Jointly,  each  would  be  liable  for  any 
actionable  representations  made  by  the  others 
by  which  the  wrong  was  finally  accomplished. 
Spauldlng  V.  Knight,  116  Mass.  148 ;  Com.  v. 
Scott,  123  Mass.  222,  235,  25  Am.  Rep.  81; 
Brlnkley  v.  Piatt,  40  Md.  528.  Both  issues 
were  matters  of  fact  under  suitable  Instruc- 
tions for  tbe  Jury  to  decide,  and  tbe  excep- 
tions to  the  refusal  to  give  the  third  and 
fourth  requests  are  not  well  taken.  The  sec- 
ond and  sixth  requests  asked  for  rulings 
that  certain  of  the  representations  of  each 
and  all  of  tbe  defendants  were  not  actionable. 
But  the  refusal  to  Instruct  In  tbe  language 
requested,  affords  no  ground  of  exception,  as 
tbe   presiding   Judge    fully,    correctly,    and 


with  appropriate  lllostratlonB  directed  the 

attention  of  the  Jury  to  the  distinction  be- 
tween representations  which  they  might  find 
to  be  material,  and  those  which  were  merely 
expressions  of  opinion.  Graham  v.  Mlddleby, 
185  Mass.  349,  70  N.  E.  416;  Andrews  T. 
Jackson,  ubi  supra. 
BxceptloDS  overruled. 


(US   Mass.   91) 

ATTORNEY  GENERAL  ex  rel.  BOARD  OF 

HARBOR  AND  LAND  COM'RS  v. 

ELLIS. 

(Supreme  Jadidai  Court  of  Massachusetts. 

Middlesex.    Feb.  29,  1908.) 

1.  Watkbs— Gbeat  Ponds— Leass  —  AT3TH0B- 

ITT. 

St.  1869,  p.  67a  c.  384,  $  8.  providine  that 
great  ponds  shall  be  public,  except  as  otherwise 
provided,  etc.,  did  not  forbid  leases  thereof  under 
section  9,  authorizing  commisBioners  to  lease 
such  ponds. 

2.  Same. 

The  act  of  commissioners  in  leasing  a  great 
pond,  expressly  authorized  by  St  18C9.  p.  678, 
c.  384,  i  9,  was  an  assertion  of  tbe  right  to  do 
so. 

3.  Advebse  Possession— Tobtioub  Conduct- 
Effect. 

That  all  disseisin  in  tbe  beginning  is  tor- 
tious and  unlawful  possession  does  not  prevent 
the  acquisition  of  a  prescriptive  right  if  such 
possession  is  allowed  to  continue  sufficiently 
long. 

4.  Same— Title  Pbika  Facie  Acquired. 

That  tbe  commonwealth's  lessees  of  a  great 
pond  granted  to  an  individual  in  1634  took  and 
retained  possession  thereof  under  the  lease  for 
20  years  is  prima  facie  snfflcient  to  show  acqui- 
sition of  title  by  the  commonwealth  by  prescrio- 
tion  or  adverse  user,  under  Rev.  Lews,  c.  202, 
I  20,  providing  that  actions  for  land  shall  be 
commenced  or  an  entry  made  thereon  only  with- 
in 20  years  after  tbe  right  of  action  or  <rf  entry 
accrued. 

5.  Same— Acquisition  of  Title  bt  Public. 

The  public  may  acquire  prescriptive  rights, 
and  such  rieht  of  acquisition  belonm  to  the' 
commonwealth,  as  well  as  to  any  municipal  cor- 
poration or  other  public  body  or  the  individual 
members  of  the  general  public. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  i  59.1 

6.  Same— Natdbk  of  Possession. 

,  Possession,  to  be  sufficient  to  give  the  com- 
monwealth a  prescriptive  right,  must  be  not  only 
actual,  but  open,  adverse,  exclusive,  and  onin- 
terrupted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §  65.] 

7.  AprEAD—PBESuMPTioNs— Absence  or  Bvi-' 
dence. 

On  a  report  to  the  Supreme  Judicial  Conrt 
involving  a  finding  by  a  master  that  tbe  com- 
monwealth had  acquired  prescriptive  title  to 
a  pond,  where  the  evidence  is  not  reported,  it 
must  be  presumed  that  tbe  master  found  the 
commonwenltli's  possession  to  have  been  open.' 
adverse,  exclusive,  and  uninterrupted. 

8.  Advebse  Possession— Lease— Notice. 

In  determining  whether  the  commonwea!th 
acquired  prescriptive  title  to  a  pond  held  by  its 
lessees  for  20  years,  it  is  immaterial  that  tbe 
lease  was  not  recorded,  and  that  no  notice  was 
given  to  any  one  claiming  under  a  grant  of  land 
including  the  pond  made  in  1634. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession.  ${  12&-131J 
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9.  Same— PuBMC  Usb. 

In  determininK  whether  the  commonwealtb 
acquired  prescriptive  title  to  a  pond,  that  it  has 
been  used  by  the  public  for  GO  years  for  boatine, 
bathing,  fishing,  cutting  of  ice,  etc.,  may  be  con- 
sidered with  the  fact  that  the  commonwealth's 
lessees  held  possession  for '20  years. 

Case  Reserved  from  Snpreme  Judicial 
Ck)iirt,  Middlesex  Cotmty. 

Informatloii  by  the  Attorney  Qeneral,  on 
the  relation  of  the  Board  of  Harbor  and  Land 
CommlBaloners,  against  George  H.  Ellis.  Re- 
served and  reported  by  Rugg,  Justice  of  the 
Supreme  Judicial  Court,  for  the  consldera- 
tioii  of  the  full  court.    Decree  for  plaintlfl. 

Dana  Malone,  Atty.  Gen.,  and  James 'F. 
Curtis,  Asst.  Atty.  Gen.,  for  Attorney  Gen- 
eral. Robert  W.  Nas<m  and  Thomas  W.  Proc- 
tor, for  defendant. 

SHELDON,  J.  .This  Information  was  filed 
by  the  Attorney  General  at  the  relation  of 
the  Board  of  Harbor  and  Land  Commission- 
ers, to  restrain  the  defendant  from  making 
encroachments  Into  a  pond  in  Newton  Center, 
called  "WlBwell's  Pond,"  "Crystal  Lake,"  and 
by  other  names,  claimed  by  the  plaintiff  to 
be  a  great  pond  and  subject  to  the  provisions 
of  St  1888,  p.  259,  c.  318,  now  embodied  In 
Rev.  Laws,  c.  96.  The  defendant  contended 
that  the  pond  was  not  subject  to  the  provi- 
sions of  this  statute,  on,  the  ground  that  the 
pond   had   been   granted   In   1634  to   John 

.  Haynes  by  the  Court  of  Assistants,  and  hav- 
ing been  thus  appropriated  to  a  private  per- 
son before  the  ordinance  of  1647,  was  private 
property  and  was  within  the  exception  stated 
In  that  ordinance  and  In  St.  1888,  p.  259,  c. 
318,  t  1.  and  Rev.  Laws,  c.  96,  {  27. 

The  master  to  whom  the  ease  was  referred 
has  found  that  Wlswell's  Pond  Is  a  great 
pond,  covering  In  Its  natural  state  more  than 
20 .  acres  of  land.  The  defendant  owns  a 
parcel  of  land  bounded  on  the  pond,  upon 
which  he  was  and  Is  carrying  on  an  ice  busi- 
ness. He  had  filled  the  land  and  made  en- 
croachments upon  the  waters  of  the  pond 
below  its  bigh-water  mark,  such  as  to  Inter- 
fere with  the  use  of  the  waters  and  the  soil 
of  the  pond  In  that  locality.  He  had  re- 
ceived no  authority  to  do  this  from  the  Gen- 

■  eral  Court  or  from  the  Board  of  Harbor  and 
Land  Commissioners;  It  was  not  done  in  a 
manner  sanctioned  by  or  under  any  license 
from  that  board.    He  had  not  in  himself,  el- 

.  th^  under  the  Haynes  grant  or  otherwise, 
any  title  to  the  waters  of  the  pond  or  any 
right  of  control  over  them.  He  had  not  ac- 
quired any  adverse  right  to  cut  Ice  in  the 
pond,  or  any  other  adverse  rights. 

As  to  the  title  to  the  pond,  the  master 
found  and  reported  that  at  a  Court  of  As- 
sistants held  In  Boston  April  1,  1634,  a  valid 
grant  of  1,000  acres  of  land  and  of  this  pond 
waa  made  to  John  Haynes,  and  that  there 
had  be«i  no^  forfeiture  of  this  grant  There 
was  evidence  that  the  pond  had  been  used  for 
iit  least  00  years  for  boating,  bathing  and 


fishing,  and  the  cutting  of  Ice  by  any  one  who 
cared  to  do  so;  and  that  no  claim  bad  been 
made  by  any  one,  either  representing  the 
Haynes  Interest  or  any  one  else,  to  control 
the  same ;  that  at  different  times  some  bath- 
bouses  bad  been  put  upon  the  shore ;  and  that 
at  one  time,  when  there  was  a  drought,  some 
attempt  was  made  to  use  this  water,  and  that 
the  water  had  Ijeen  used  otherwise  for  baptis- 
mal purposes.  In  1883  the  city  of  Newton, 
appropriated  the  sum  of  $500  to  Improve. the 
shore  of  the  pond,  and  this  was  expended  for 
that  purpose.  But  the  master  did  not  find 
that  there  had  been  any  dedication  of  the 
pond  to  the  public  by  Its  owners ;  and  though 
somewhat  doubtful  upon  this  question  he  has 
not  found  that  the  general  use  of  the  pond 
made  by  the  public  for  many  years  was  In 
itself  sufficient  to  oust  any  one  having  the 
right  to  claim  under  the  Haynes  grant  from 
his  tlUe  thereto. 

But  on  September  12,  1870,  the  common- 
wealth, by  its  Commissioners  on  Inland  Fish- 
eries, executed  a  lease  of  the  pond  to  certain 
parties  for  a  term  of  20  years.  This  lease  is 
set  out  In  full  in  an  exhibit  attached  to  the 
master's  report,  and  its  contents  need  not  be 
here  stated  further  than  to  say  that  it  con- 
tained strict  provisions  and  limitations  upon 
the  acts  of  the  lessees  in  and  upon  the  pond 
and  In  the  user  thereof,  which  the  lessees 
covenanted  to  observe;  and  provided  that 
they  should  thoroughly  stock  the  pond  with 
black  bass.  The  lessees  took  possession  un- 
der this  lease,  and  held  such  possession  dur- 
ing Its  term  of  20  years.  The  master  found 
that  this  lease  was  given  by  the  Commle- 
sloners  on  Inland  Fisheries  acting  lu  good 
faith  upon  the  belief  that  the  pond  was  a 
part  of  the  public  domain;  that  it  was  a 
declaration  and  claim  of  title  on  the  part  of 
the  commonwealth ;  and,  upon  the  occupancy 
thereunder  for  20  years  together  with  the 
other  use  of  it  made  by  the  public  during  the 
past  60  years,  that  the  plaintiff  had  shown 
that  the  title  to  the  pond  and  Its  waters  and 
the  right  to  control  the  same,  bad  become 
vested  In  the  commonwealth  by  prescription. 

If  we  assume  for  the  purposes  of  this 
case,  that  the  master  was  right  in  ruling  that 
the  plaintiff.  In  ordef  to  maintain  this  in- 
formation must  show  a  title  In  the  common- 
wealth, under  Rev,  Laws,  c.  96,  {|  25,  27, 
the  principal  question  to  be  considered  is  that 
raised  by  the  defendant's  exceptions  to  the 
master's  report  The  defendant's  contention 
is  that  upon  the  facts  found  by  the  master  as 
to  the  lease  given  by  the  Commissioners  on 
.  Inland  Fisheries  and  as  to  the  use  ma.de  of 
the  pond  by  tbe  public  for  the  last  60  years, 
he  had  no  right  to  find  that  the  common- 
wealth had  acquired  a  title  by  prescription. 
In  spite  of  tb,e  ingenious  argument  of  counsel 
for  the  defendant,  we  do  not  understand  that 
the  master  rested  his  conclusion  solely  upon 
tbe  lease  and  the  acts  done  under  It  He 
found  Indeed  that  the  general  use  made  by 
the  public  and  by  Individual  members  of  tbe 
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public  was  not  by  Itself  sufficient  to  show  a 
dedication,  or  to  oust  from  his  title  any  one 
claiming  under  the  Haynes  grant,  and  that 
without  the  lease  and  the  possession  had 
thereunder  a  title  by  prescription  would  not 
have  been  shown ;  but  this  would  not  prevent 
blm  from  considering  all  the  erldence  togeth- 
er, and  giving  to  the  whole  of  It  an  effect 
which  perhaps  no  single  part  of  It  would, 
have  produced  upon  his  mind ;  and  It  seems 
clear  to  us  that  this  Is  what,  he  intended  to 
Btatte  in  his  report  that  he  did. 

No  claim  Is  made  that  this  lease  was  not 
properly  given  under  the  authority  conferred 
upon  the  Commissioners  by  St.  1869,  p.  678, 
c.  384,  i  9,  then  in  force,  except  that  the 
lease  was  forbidden  by  section  8  of  tliat  act, 
because  this  pond  had  been  specially  granted 
by  law.  But  the  lang\iage  of  section  8  does 
not  forbid  a  lease  under  section  9,  and  the 
very  act  of  giving  the  lease  was  an  assertion 
of  the  right  to  do  so,  as  in  Murphy  v.  Com- 
monwealth, 187  Mass.  361,  73  N.  E.  524.  All 
disseisin  In  the  beginning  Is  tortious  and  un- 
lawful ;  but  this  does  not  prevent  the  gain- 
ing of  a  right,  if  the  tortious  and  unlawful 
possession  is  allowed  to  continue  for  a  suffi- 
cient length  of  time.  There  is  nothing  In  this 
objection.  The  lessees  took  and  maintained 
possession  under  the  lease  for  20^ears.  This 
is  prima  facie  sufficient  to  show  the  acquisi- 
tion of  a  title  by  prescription  or  adverse 
user.  Rev.  Laws,  c.  202,  {  20 ;  Watuppa  Res- 
ervoir Co.  V.  Pall  River,  154  Mass.  305,  309, 
28  N.  E.  257,  13  L.  R.  A.  255.  Nor  is  there 
any  doubt  la  this  commonwealth  that  the 
public  may  acquire  rights  by  prescription; 
and  this  right  must  belong  to  the  common- 
wealth Itself  as  well  as  to  any  municipal 
corporation  or  other  public  body,  or  the  In- 
dividual members  of  the  general  public.  At- 
torney General  v.  Vineyard  Grove  Co.,  181 
Mass.  507,  64  N.  E.  75;  Attorney  General  v. 
Abbott,  154  Mass.  323,  328,  28  N.  E.  346.  13 
L.  R.  A.  251 ;  Deerfleld  v.  Connecticut  River 
Railroad,  144  Mass.  325,  11  N.  E.  105;  Coo- 
lldge  v.  Learned,  8  Pick.  504.  No  doubt  the 
possession  which  operates  such  a  result  must 
be  not  only  actual,  but  open,  adverse,  exclu- 
sive and  uninterrupted,  as  stated  in  the  cases 
cited  by  the  defendapt.  Pollard  v.  Barnes, 
2  Cush.  191 ;  Kennebeck  Pxirchase  v.  Call,  1 
Mass.  483;  Hawk  v.  Senseman,  6  Serg.  & 
R.  (Pa.)  21.  But  the  evidence  as  to  this  is 
not  reported;  and  it  must  be  presumed  that 
the  master  found  the  possession  to  be  of  the 
character  which  has  been  stated. 

Nor  Is  It  materia]  that  this  lease  was  not 
recorded.  No  rights  of  third  persons  claim- 
ing under  any  subsequent  grant  are  in  ques- 
tion. The  acts  of  the  commonwealth  and 
of  the  lessees  whom  It  put  Into  possession  are 
alone  of  importance.  It  is  also  immaterial 
that  notice  of  the  lease  and  of  the  acts  of 
the  lessees  under  it  was  not  given  to  any  one 
claiming  under  the  Haynes  grant.  If  there 
was  any  person  in  existence  making  such  .a 
claim,  which  appears  to  be  at  least  doubt- 


ful, yet  actual  knowledge  by  him  of  the  ad- 
verse user  was  not  necessary.  Deerfleld  v. 
Connecticut  River  Railroad,  144  Mass.  .325, 
338,  11  N.  E.  105;  Gray  v.  Cambridge,  189 
Mass.  405,  418,  76  N.  B.  195,  2  L.  R.  A.  (N. 
S.)  976. 

The  other  uses  found  to  have  been  made  of 
the  pond  by  the  general  public  were  of  such 
a  character  as  to  be  entitled  to  consideration. 
West  Roxbury  v.  Stoddard,  7  Allen,  158,  166, 
167.  That  the  master  did  not  regard  the 
evidence  of  these  uses,  though  running 
through  more  than  60  years,  as  sufficient  to 
sustain  the  burden  of  proof  which  he  ruled 
WAS  upon  the  plaintiff,  did  not,  as  we  have 
already  said,  preclude  him  from  adding  its 
effect  to  that  of  the  other  evidence. 

Accordingly  the  defendant's  exceptions 
must  be  overruled ;  and  it  is  not  necessary  to 
consider  any  of  the  many  exceptions  taken 
by  the  Attorney  General  r  for  if  they  were 
all  overruled,  yet  upon  the  terms  of  this  re- 
port be  would  be  entitled  to  a  decree. 

Decree  for  the  plaintiff. 

(IM  Mms.  s») 

SUPPLE  et  al.  v.  SUFFOLK  SAVINOS 
BANK  FOR  SEAMEN  et  al. 

(Supreme  Judicial  Court  of  Massachosetta 
Suffolk.     April  6.  1908.) 

1.  AppEAi  —  Review  —  Findings  —  (Joholu- 

SIVENESS. 

The  court  on  appeal  will  not  pass  on  the 
weight  of  the  evidence,  and  a  finding  by  the 
court,  if  supported  by  evidence,  must  stand. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Die. 
vol.  3,  Appeal  and  Error,  U  3979-8982.] 

2.  Gifts— Inteb  Vivos— Requisites— Accept- 

ANCB. 

To  constitute  a  gift  inter  vivos  of  a  bank  de- 
posit, it  Is  not  enough  that  the  donor  should 
make  the  deposit  formally  in  trust  for  the 
donee ;  but  the  f;itt  does  not  become  a  completed 
transaction  until  it  has  been  communicated  to 
the  donee,  or  some  one  acting  in  trust  for  him 
and  for  his  benefit  and  accepted  by  him. 

[Ed.  Note.— For  caaes  in  point,  see  Cent.  Dig. 
vol.  24.  Gifts,  §8  18,  63. 

For  other  deSnitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3091-3093;  vol.  8,  p.  7671.] 

3.  Same— Evidence— Admissions  of  Donob— 
Admissibiutt. 

Admissions  by  an  alleged  donor  that  there 
baa  been  an  executed  gift  or  a  completed 'trust 
may  be  proved  axainst  him  or  his  representa- 
tives, and  may  include  admissions  that  thpre  ha.<i 
been  either  an  actual  delivery  of  the  article  or 
an  effectual  communication  of  the  trust  to  the 
intended  beneficiary  and  an  acceptance  of  it 
by  the  latter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Gifts,  i  91.] 

4.  Same. 

ReBervation  of  interest  on  a  bank  deposit 
for  the  benefit  of  the  donor  of  the  deposit  is  not 
necessarily  fatal  to  the  gift  of-  the  deposit. 

5.  Same— Evidence— Weight. 

On  the  issue  whether  a  depositor  in  a  sav- 
ings bank  made  a  gift  of  the  deposit,  evideace 
that  at  least  a  part  o£  the  money  deposited  be- 
longed orisinatly  to  the  donee  goes  far  to  estab- 
lUh  the  gift.  ■ 
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6.  Samk. 

Bvidenoe  held  to  estabUsb  a  tcift  Iitt»  tItob 
of  a  savings  bank  deposit. 

(Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gifts,  S§  95-100.] 

7.  Evidence— DE1CI.XRATI0N&—ADMI8SIBH.ITT. 

Under  Rev.  Laws,  c.  175,  i  6C,  providing 
that  a  declaration  of  a  decedent  is  not  inadmis- 
sible as  hearsay,  if  made  in  good  faith  before 
the  commencement  of  the  action,  the  declara- 
tions of  a  deceased  donee  that  the  deceased 
donor  had  money  belonging  to  him  was  compe- 
tent to  show  his  acceptance  of  the  gift,  on  the 
court  finding  that  the  declarations  were  made  in 
good  faith  and  on  personal  knowledge. 

8.  Teiai>-Evidence  — Impbopeb  Answer  o? 
Witness— Remedy. 

Where  the  answer  of  a  witness,  as  distin- 
guished ifrom  the  qnestion  asked,  is  objection- 
able, the  remedy  of  the  party  complaining  is  by 
motion  to  strike  the  answer. 

LEd.  Note. — for  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  {  23a] 

Exceptions  from  Superior  Coxirt,  Suffolk 
County;  Jabez  Fox,  Judge. 

Action  by  James  N.  Supple  and  another,  ex- 
ecutor and  executrix  of  Catherine  Cunning- 
bam,  deceased,  against  the  Suffolk  Savings 
Bank  for  Seamen  and  others,  to  recover  a  de- 
posit In  which  Mary  Frost  Levins,  executrix 
of  William  Foley,  deceased,  appeared  as  claim- 
ant of  the  deposit.  There  was  Judgment  for 
claimant  and  plaintiffs  bring  exceptions. 
Overruled. 

At  the  dose  of  the  evidence  plaintiffs  re- 
quested the  following  rulings; 

"(1)  Upon  all  the  evidence  in  the  case  the 
claimant  Is  not  entitled  to  the  deposit. 

"(2)  Upon  ail  the  evidence  In  the  case  the 
plaintiffs  are  entitled  to  recover  the  deposit" 

The  court  refused  to  rule  as  requested. 

Joseph  A.  Dennieon  and  James  J.  McCar- 
thy, for  plaintiffs.  J.  W.  Farley  and  Adel- 
bert  Ames,  Jr.,  for' claimant 

SHBLDON,  J.  There  was  no  doubt  much 
evidence  In  this  case  tending  to  show  that 
there  had  been  no  executed  gift  of  the  de- 
posit in  question  to  Foley,  the  claimant's  In- 
testate, and  no  such  completed  trust  creat- 
ed in  his  favor  as  to  constitute  blm  the  bene- 
ficial owner  of  the  fund.  But  It  is  not  for 
us,  as  has  often  been  said,  to  pass  ni)on  the 
weight  of  the  evidence.  The  finding  of  the 
judge  who  tried  the  case  without  a  jury  must 
stand  If  there  was  any  evidence  to  support 
It  If  we  assume  tbat  there  was  no  delivery 
of  the  bank  book  to  Foley,  then  the  ques- 
tion was  whether  there  was  evidence  that 
Mrs.  Cunningham,  by  her  own  conduct  and 
declarations,  bad  manifested  a  completed  and 
executed  intention  to  establish  a  trust  in  bis 
favor,  and  whether  this  Intention  had  been 
communicated  to  him  and  assented  to  by 
him,  so  that  both  parties  understood  that  the 
trust  was  not  simply  inchoate  and  resting 
In  an  Intention  to  be  finally  consummated  In 
the  future,  but  actually  had  been  fully  car- 
ried ont  so  that  the  beneficial  Interest  had 
become  irrevocably  vested  In  him.  Gerrlsb 
T.  New  Bedford  Institution  for  SaT,,  128 
»i  N.I:.— 28 


Mass.  169,  85  Am.  Rep.  365 ;  Alger  r.  North 
End  Sav.  Bank,  146  Mass.  418,  15  N.  E.  916, 
4  Am.  St  R^.  381.  It  was  not  enough  that 
Mrs.  Cunningham  should  have  made  her  de- 
posit formally  in  trust  for  Foley;  It  would 
not  t>e  enough  even  that  she  had  communi- 
cated to  others  the  fact  of  her  attempttid 
creation  of  a  trust;  it  could  not  be  said  to 
have  become  a  completed  and  executed  trans- 
action untU  It  had  been  communicated  to 
him,  or  at  least  to  some  one  acting  in  trust 
for  him  and  for  his  benefit,  and  accepted  by 
him.  Welch  v.  Henshaw,  170  Mass.  409,  49 
N.  ST.  659,  64  Am.  St.  Rep.  309;  Kendrick  v. 
Ray,  173  Mass.  305,  63  N.  E.  823,  78  Am.  St 
Rep.  289;  Bennett  T.  Llttlefleld,  177  Mass. 
294,  58  N.  B.  1011 ;  Bailey  v.  New  Bedford  Inst 
for  Savings,  192  Mass.  564,  78  N.  E.  648,  116 
Am.  St.  Rep.  270 ;  Boynton  v.  Gale,  194  Muss. 
320,  80  N.  B.  448.  But  admissions  by  an  al- 
leged donor  that  there  has  been  an  executed 
gift  ot  a  completed  trust  may  of  course  be 
proved  against  her  or  her  representatives, 
and  may  be  found  to  Include  admissions  that 
there  has  been  either  an  actual  delivery  of 
the  article  or  an  effectual  communication  of 
the  trust  to  the  Intended  beneficiary  and  an 
acceptance  of  it  by  the  latter.  McMabon 
V.  Lawler,  190  Mass.  843,  77  N.  B.  489.  In 
that  case  the  gift  was  sustained,  not  because 
the  Intention  of  the  donor  had  been  made 
known  to  others,  but  because  from  her  admis- 
sions a  finding  was  warranted,  that  the  gift 
had  been  communicated  to  the  beneficiary 
and  accepted  by  her. 

Applying  these  principles  to  the  case  at 
bar,  there  was  evidence  to  warrant  a  finding 
for  the  claimant.  The  donor's  declarations 
that  she  had  made  provision  for  Foley,  wbicli, 
standing  a|f)ne,  could  have  been  accounted 
for  by  the  provisions  of  her  will,  might  be 
found  on  the  other  evidence  to  have  applied 
to  this  deposit  Mrs.  Levins  testified  that 
Foley  spoke  to  Mrs.  Cunningham  of  "that 
money  she  had  on  the  book  for  him."  Mrs. 
Cunningham's  drafts  upon  the  account  might 
be  found  to  have  been  for  his  benefit,  either 
to  pay  fines  for  him  or  to  put  bim  directly 
in  funds.  And  a  reservation  of  the  Interest 
for  her  own  benefit  would  not  necessarily 
have  been  fatal  to  the  gift  of  the  principal. 

Bone  V.  Holmes,  195  Mass. ,  81  N.  B.  290, 

and  cases  cited. 

Moreover,  there  was  evidence  on  which  It 
might  have  been  found  that  at  least  a  part 
of  the  money  deposited  belonged  originally 
to  Foley;  and  if  this  fact  were  established 
it  would  go  far  in  the  claimant's  favor.  Hun- 
newell  v.  Lane,  U  Mete.  163;  Farrelly  v. 
Ladd,  10  Allen,  127.  She  had  held  bonds  be- 
longing to  bim;  and  though  she  finally  bad 
turned  these  over  to  him,  it  might  have  been 
found  that  she  had  not  fully  accounted  for 
the  interest  which  she  had  previously  col- 
lected. 

Accordingly  the  plaintifTa  requests  for  rul- 
ings could  not  have  been  given,   and  the 
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Judge's  finding  for  tbe  claimant  was  war- 
ranted. 

The  evidence  of  Foley's  declarations  as 
to  money  which  Mrs.  Cunningham  had  be- 
longing to  him  was  competent  both  to  show 
his  acceptance  of  the  gift  and  l)ecau8e  (as 
we  mnst  now  talce  It)  found  by  the  Judge  to 
have  been  made  by  him  in  good  faith  upon 
personal  knowledge,  under  Rev.  Laws,  c.  175, 
§  66.  Chaput  V.  Haverhill,  Georgetown  & 
Danvers  St.  Ry.,  194  Masa.  218,  80  N.  E.  597. 
If  the  answer  of  the  witness,  as  distinguish- 
ed from  the  question,  was  objectionable,  the 
plaintiff's  remedy  was  to  move  that  this  be 
stricken  out.  The  exception  to  the  admis- 
sion of  evidence  that  tbe  plaintiffs  as  execu- 
tors did  not  account  for  this  deposit  has  not 
been  separately  argued  by  the  plaintiff. 
Though  of  slight  probative  ralue  we  cannot 
say  that  it  was  incompetent  as  an  admission 
by  tbe  plaintiffs.  They  knew  of  this  deposit ; 
if  It  was  not  Foley's  it  was  their  duty  to 
account  for  it  In  the  absence  of  explana- 
tion, and  they  seem  to  have  offered  none, 
this  condnct  might  be  found  to  be  Inconsist- 
ent with  their  contention. 

Exceptiona  ovemiled. 

(198  Mass.  »0) 

SMITH   T.    EDISON   ELECTRIC   ItLUMI- 

NATING   CO. 

(Supreme  Jndiclai  Court  of  Massachusetts. 

Plymouth.     April  3,  1908.) 

1.  Mtinicipai.  Cobpobationb— Use  ov  Stbeetb 
—Drain  s— Ijcen  sbs. 

A  license  issued  by  a  city's  lx>ard  of  alder- 
men authorizlDK  defendant  to  dlx  up  the  street 
and  connect  with  a  public  drain  therein,  to  carry 
off  clear  water  only,  did  not  authorize  defendant 
to  force  steam  into  such  drain,  nor  to  interfere 
thereby  with  the  rights  or  safety  qf  travelers  on 
tbe  street.  > 

2.  Save— Xeolioence  or  Adjoinino  Owreb. 

Plaintiff,  while  walking  on  a  public  street, 
became  enveloped  by  steam  which  defendant 
without  authority  was  forcing  into  a  public 
drain.  The  steam  obscured  her  vision  and  caus- 
ed her  to  become  so  bewildered  that  she  fell  and 
was  injured.  Held,  that  such  injury  was  a  nat- 
ural consequence  of  defendant's  negligence,  and 
he  was  liable  therefor. 

Exceptions  from  Superior  Court,  Plymouth 
County ;  Charles  U.  Bell,  Judge. 

Action  by  Mary  L.  Smith  against  the  Edi- 
son Electric  Illuminating  Company.  A  ver- 
dict for  plaintiff  for  $1,500  was  returned  In 
the  superior  court,  and  defendant  brings  ex- 
ceptions.   Overruled. 

Dennis  J.  Sheorln,  for  plaintiff.  F.  M. 
Blxby,  for  defendant. 

RUGG,  J.  This  I8  an  action  of  tort  to  re- 
cover for  personal  Injuries.  The  plaintiff, 
while  walking  upon  a  public  street  in  Brock- 
ton, became  enveloped  in  steam  arising  from 
a  culvert  in  the  street,  which  obscured  her 
vision  and  caused  her  to  become  so  bewilder- 
ed that  she  fell  and  received  the  injuries  for 
which  in  this  action  she  seeks  to  recover 
damagea     There  was   evidence   tending  to 


show  that  the  plaintiff  was  in  the  exercise 
of  due  care,  and  that  columns  of  steam  in 
varying  quantities  had  been  seen  at  the  place 
for  a  considerable  time  before  the  accident 
The  defendant  admitted  that  the  steam  was 
produced  by  it  but  sought  to  Justify  its  con- 
duct under  a  permit,  issued  by  the  board  of 
aldermen  of  Brockton,  giving  it  a  right  to 
dig  up  the  street  and  to  connect  with  the 
public  drain  therein,  "its  drain  [tol  l>e  used 
for  the  carrying  of  clear  water  only."  The 
defendant's  exception  to  the  refusal  of  the 
superior  court  to  direct  a  verdict  in  its  favor 
brings  the  case  before  us. 

If  full  effect  be  given  to  the  terms  of  the 
permit  It  affords  no  protection  to  the  defend- 
ant Permission  to  turn  clear  water  into  the 
drain  is  not  equivalent  to  a  license  to  force 
steam  into  it  Walker  Ice  Co.  v.  American 
Steel  &  Wire  Co.,  185  Mass.  463,  70  N.  E.  937. 
No  right  was  conferred  to  interfere  with  the 
rights  or  safety  of  travelers  upon  the  street 
The  unexplained  escape  from  the  estate  of 
an  abutting  owner.  Into  a  public  way  of  so 
much  steam,  as  to  envelope  travelers  and 
cause  them  to  become  confused,  might  be 
found  to  be  a  nuisance.  It  was  competent 
for  the  Jury,  under  appropriate  instructions, 
to  decide  that  the  defendant  was  negligent 
in  permitting  the  state  of  facts  to  exist 
which,  according  to  the  plaintiff's  testimony, 
caused  her  injury.  Nor  can  it  be  said  that 
injury  to  travelers.  In  the  manner  complained 
of,  ought  not  to  have  been  apprehended  aa 
a  reasonable  result  of  suddenly  pouring 
quantities  of  steam  into  the  street  The 
Jury  might  be  convinced  thjit  bewilderment 
a  misstep  and  fall,  were  the  natural  con- 
sequences of  such  an  act.  The  highest  degree 
of  precaution  cm  the  part  of  ordinary  pedes- 
trians cannot  be  expected  under  such  con- 
ditions, and  anything  short  of  that  might 
result  in  accident  See  Turner  v.  Page,  186 
Mass.  600,  72  N.  B.  S29. 

Exceptions  overruled. 

(US  Uua.  3«8) 
McDONAI/D  V.  DDTTON  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.     April  6,  1908.) 

1.  Master  and  Servant— Ihjurieb  to  Sebv- 
ANT— Assumed  Risk. 

Where  a  servant,  while  riding  in  defend- 
ant's freight  elevator,  was  injured  by  his  foot 
becoming  caught  in  a  break  in  the  plastered 
wall  of  the  elevator  well,  the  servant  assumed 
tbe  risk  of  dani^r  in  so  far  as  it  arose  from  tbe 
fact  that  the  walls  of  tbe  elevator  were  plaster- 
ed, instead  of  beiuf;  lined  with  l>oards  or  metal, 
and  from  the  fact  that  there  were  no  guards  on 
the  elevator  platform,  which  defects,  if  any, 
were  open  and  obvious, 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  IS  614-621.] 

2.  Same— Nkgligenck. 

A  master  was  not  nesligent  either  at  com- 
mon law  or  under  Rev.  Laws,  c.  106,  S  71,  in 
permitting  the  plastered  wall  of  a  freight  ele- 
vator well  to  become  defective,  so  as  to  cause 
injury  to  a  servant  who.  having  permitted  his 
foot  to  extend  over  the  edge  of  the  elevator  plat- 
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form,  can^ht  tbe  same  !n  a  break  fai  the  wall 
and  was  injured;  the  master  beinic  entitled  to 
assume  that  servants  riding  on  the  elevator 
would  not  permit  their  feet  to  extend  beyond 
the  platform,  and  not  bound  to  anticipate  or 
^ard  a^rainst  such  possible  injuries  that  other- 
wise migbt  be  caused. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  $  20&1 

Exceptions  from  Superior  Court,  Middlesex 
Count? ;   Wm.  F.  Dana,  Judge. 

Action  by  one  McDonald  against  one  Dutton 
and  others  to  recover  damages  for  personal 
Injuries  received  by  plaintiff  while  In  de- 
fendants' employ.  Plaintiff,  while  riding  in 
defendants'  freight  elevator,  permitted  his 
foot  to  project  beyond  the  edge  of  the  plat- 
form, when  the  foot  was  caught  between  the 
platform  and  the  wall  of  the  elevator  well. 
A  verdict  was  directed  for  defendants,  and 
plaintiff  brings  exceptions.    Overruled. 

Walter  t  Badger  and  Wm.  Harold  Hitch- 
cock, for  plaintiff.  F.  B.  Kendall  and  Bomney 
Spring,  for  defendants. 

SHBSLDON,  J.  The  question  presented 
differs  chiefly  from  that  which  was  before  the 
court  at  the  previous  decision  In  this  case 
(190  Mass.  3&1,  76  N.  B.  1035),  In  that  the 
dimensions  of  the  hole  in  which  the  plain- 
tiffs foot  was  caught  now  appear  to  be  some- 
what greater  In  length  and  height  than  they 
then  were  shown  to  be.  The  only  question 
which  need  be  considered  Is  whether  there 
was  any  evidence  of  negUgcmce  in  the  defend- 
ante  or  in  any  one  for  whom  they  could  be 
held  responsible,  in  not  having  discovered 
and  repaired  this  hole,  or  in  not  having 
warned  the  plaiiitUC  of  the  danger  caused  by 
Its  existence. 

It  must .  be  remembered  that  this  tras  an 
open,  unboxed  elevator,  not  intended  for  the 
use  of  the  defendants'  servants  except  In- 
cidentally to  its  use  in  carrying  freight  The 
situation  and  character  of  the  hole  were  such 
that  it  could  cause  no  injury  to  any  one  upon 
the  elevator  unless  he  suffered  some  portion 
of  Us  body  to  protrude  beyond  the  plane  of 
the  elevator  itself.  So  far  as  danger  arose 
from  the  facts  that  the  walls  of  the  elevator 
were  lined  with  plaster  Instead  of  boards  or 
metal,  and  that  there  were  no  guards  upon 
the  platform,  these  were  perfectly  obvious 
conditions,  and  the  risk  of  them  was  of  course 
assumed  by  the  plaintiff  as  incidental  to  the 
employment  which  he  chose  to  accept  This 
principle  was  affirmed  In  the  former  decision 
in  this  case.  190  Mass.  301,  394,  76  N.  E. 
t086.  The  defendants  had  a  right  to  asswne 
under  these  circumstances  that  their  servants. 
riding  upon  this  elevator  would  not  allow 
their  feet  to  go  beyond  the  limits  of  the  plat- 
form, and  were  not  bound  to  anticipate  or 
guard  against  such  possible  injuries  as  other- 
wise might  be  caused.  In  this  rei^pect  the  case 
resembles  Murphy  v.'  Webster,  156  Mass.  48, 
49,  30  N.  E.  88.  There  were  here  no  unusual 
TM>ratIon8  or  violent  jerks  or  jarrlngs,  or  any- 
thing more  than  the  ordinary  movemeqta  of 


the  elevator;  and  the  ease 'Is  not  within  the 
rule  of  Moylan  v.  D.  S.  McDonald  Co.,  188 
Mass.  499,  74  N.  E.  92^,  or  Finnegan  v.  Wins- 
low  Skate  Mfg.  Co.,  1^  Mass.  580,  76  N.  E. 
102. 

It  cjinnot  be  said  that  the  defendants  ought 
fairly  to  have  anticipated  that  such  a  break 
as  this  would  cause  injury  to  their  servants 
using  the  elevator  and  keeping  themselves 
within-  its  limits.  Landrlgan  v.  Taylor-Good- 
win Co.  (Essex,  Feb.  29,  1908)  84  N.  E.  314. 
They  were  not  bound  to  anticipate  that  any 
one  would  fall  to  do  this;  and  It  would  be 
going  too  far  to  charge  them  with  negligence 
for  failing  to  keep  the  plaster  walls  of  their 
freight  elevator,  free  from  breaks  even  as 
lairge  as  this,  or  to  warn  their  servants  of 
the  perfectly  obvious  fact  that  holes  and 
breaks  in  that  plaster  would  be  caused  by 
the  ordinary  operation  of  such  an  elevator, 
and  necessarily  must  be  of  varying  size. 

If  we  assume  that  the  plaintiff  might  be 
found  to  have  been  In  the  exercise  of  due  care 
and  to  have  been  properly  using  this  elevator, 
yet  we  must  conclude  that  there  was  no  evi' 
dence  of  negligence  in  the  defendants  for 
which  they  could  be  held  responsible  either 
at  common  law  or  under  the  provisions  of  Bev. 
Laws,  c.  106)  (  71. 

Exceptions  overruled. 


(198   Mass.   M7) 
ELLIS  V.  NOWELL. 
'  (Snpteme  Judicial  Court  of  Massachusetts. 
Middlesex.    April  4,  1908.) 

Sales  —  Action  foe  Bbeach  —  Bioht  of  Ac- 
tion. 

Where  an  owner  of  a  quarry,  after  agreeing 
to  sell  stone  to  another,  leased  the  quarry  to  a 
third  person,  and  the  buyer's  assent  to  the 
lease  was  conditional  on  suitable  arrangements 
being  made  to  protect  him,  which  was  not  done, 
thereby  terminating  the  buyer's  right  under  bis 
contract,  he  bad  a  right  of  action  for  at  least 
nominal  damages.  , 

Exceptions  from  Superior  Court,  Middle- 
sex Ck>unty;    Frederick  Lawton,  Judge. 

Action  by  Fred  E.  Ellis  against  Horace 
A.  Nowell.  The  court  found  for  plaintiff, 
and  defendant  excepts.  Exceptions  overruled. 

Action  to  recover  damages  for  breach  of  a 
written  contract.  In  the  superior  court  it 
appeared  that  defendant  who  owned  a  quar- 
ry, agreed  to  sell  stone  therefrom  to  the 
plaintiff,  but  afterwards  leased  to  a  third 
person,  one  O'Brien,  the  quarry  which  made 
It  impossible  to  sell  stone  therefrom  to  the 
plaintiff.  In  the  meantime  plaintiff  had 
made  an  offer  to  one  6111  to  sell  him  stone 
from  the  quarry,  which  offer  was  accepted 
but  plaintiff  was  unable  to  comply  with  his 
agreement  and  lost  the  profits  on  the  stone 
he  was  to  sell  to  OUl.  The  defendant  asked 
the  court  to  rule:  "(2)  That  the  plaintiff  be- 
ing in  default  or  arrears  on  his  contract  can- 
not  maintain  a  claim  against  the  defendant 
for  a  breach  of  the  contract  by  him."  "(4) 
That  the  plaintiff  being  in  arrears  or  default,: 
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the  defendant  had  the  right  to  terminate  the 
contract  without  notice."  The  first  request 
was  that  plaintiff  was  not  entitled  to  re- 
cover. The  third  request  was  "that  the  plain- 
tiff cannot  recover  for  profits  on  a  contract 
made  two  days  after  notice  of  the  termi- 
nation of  the  agreement  with  defendant."  It 
appeared  In  evidence  that  defendant  saw 
him  in  reference  to  the  lease  to  O'IBrlen  and 
plaintiff  told  defendant  that  the  same  was 
satisfactory  to  him,  provided  suitable  ar- 
rangements were  made  concerning  the  plain- 
tiff. The  day  following  this  conversation, 
the  plaintiff  admitted  that  the  defendant  told 
him  he  had  made  a  lease  to  O'Brien  and  that 
he  (the  plaintiff)  made  an  appointment  with 
the  defendant  to  meet  O'Brien  to  see  atmut 
arrangements  being  made  by  O'Brien  for  the 
sale  of  certain  stone  to  plaintiff.  The  offer 
to  furnish  Gill  with  stone  was  made  before 
plaintiff  knew  of  defendant's  intention  to 
make  the  lease  to  O'Brien.  The  coort  re- 
fused the  rulings  asked  and  found  tliat  the 
plaintiff  was  not  In  default  or  arrears  or  that 
he  received  notice  of  the  termination  of  the 
agreement  before  the  contract  with  Oill  was 
made.  The  court  further  found  that  the 
second,  third  and  fourth  requests  were  bas- 
ed on  an  assumed  finding  of  fact,  which 
finding  of  fact  was  not  made.  The  court 
found  for  plaintiff  in  the  sum  of  $450  and 
defendant  excepted. 

Julian  C.  Woodman,  for  plaintiff.  Tames 
H.  Sisk,  Wm.  E.  Sisk,  and  Richard  L.  Sisk, 
for  defendant 

SHELDON,  J.  It  is  plain  that  the  court 
could  not  have  ruled  that  the  plaintiff  was 
not  entitled  to  recover.  The  defendant  by 
his  lease  to  O'Brien  determined  and  ended 
the  plaintitrs  rights  under  the  written  con- 
tract between  the  parties;  there  waa  evi- 
dence and  the  court  must  have  found  that 
the  plaintiffs  assent  to  tills  lease  was  condi- 
tional upon  suitable  arrangements  being  made 
for  the  plaintiff,  and  that  this  was  not  done. 
Accordingly  the  plaintiff  was  entitled  to  re- 
cover at  least  nominal  damages. 

The  second  and  fourth  requests  are  dis- 
posed of  by  the  finding  that  the  plahitlff  was 
not  in  default  or  arrears. 

As  to  the  third  request,  the  court  seems  to 
have  considered  in  assessing  damages  only 
the  plaintiff's  contract  with  GllL  There  was 
evidence  that  the  plaintiff  had  made  his  offer 
to  Gill  before  he  knew  of  the  defendant's  In- 
tention to  lease  the  premises,  but  that  Gill 
did  not  accept  the  offer  until  after  the  de- 
fendant had  told  the  plaintiff  that  be  was  go- 
ing to  sign  the  lease.  But  the  plaintiff,  after 
his  talk  with  the  defendant,  might  well 
have  expected  the  defendant  to  comply  with 
the  obligation  of  his  contract  by  making  suit- 
able arrangements  in  the  projected  lease  to 
protect  the  plaintiff's  rights;  the  lease  ap- 
parently was  not  executed  until  after  the 
plaintiff's  contract  with  Gill  had  been  clos- 


ed; and  on  the  court's  finding  the  plaintiff 
did  not  receive  notice  of  the  termiuatioD  of 
his  agreement  before  the  contract  with  Gill 
was  made.  Accordingly  the  third  request 
was  not  applicable  to  the  case,  and  was  right- 
ly refused.  There  Is  nothing  in  the  bill  of 
exceptions  to  show  what  rules  the  court 
adopted  for  the  assessment  of  damages,  or 
whether  anything  was  allowed  for  loss  of 
profit  under  the  Gill  contract.  It  does  not  ap- 
pear that  any  erroneous  ruling  was  made  on 
this  question. 
Exceptions  overruled. 


(197  Hsu.  E22) 

GORHAM  et  al.  ▼.  MOOR. 

(Supreme  Judicial  Coiu-t  of  Massachusetts. 
Suffolk.    Feb.  28.  1008.) 

1.  Evidence— Opinions— Mental  OoNDmoH. 

Witnesses  not  experts  are  not  permitted  to 
Kive  tbeir  opinion  as  to  the  sanity  of  one  wbooe 
mental  condition  is  drawn  in  question. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  H  2242-2244.1 

2.  Samx— Statkuent  of  Fact. 

On  an  issue  of  testatrix's  sanity,  questions 
as  to  whether  witnesses  who  were  not  experts 
ever  saw  testatrix  do  or  heard  her  say  anything 
that  indicated  anythiuK  sinicular  or  unusual  re- 
spectini;  her  mental  condition  were  competent, 
since  they  called  for  statement  of  facts,  and  not 
for  mere  conclusions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  2107.) 
8.  Same  —  Adkisbionb  of   Pabtt  Orabobo 

WITH  Undue  Influence— Joint  Intebbst. 
A  declaration,  by  one  cbarced  with  having 
procured  by  undue  influence  the  execution  of  a 
will,  that  he  did  exercise  such  influence,  is  not 
evidence  of  the  fact  as  against  other  parties  in 
interest 

[Ed.  Note.— For  cases  in  noint  see  C^nt  Dig. 
vol.  20.  Evidence,  |{  815-821.1 

4.  Witnesses  —  Impeacitment  —  Tkstimont 
Subject  to — Ibbelevant  Matters. 

A  witness  charged  with  having  unduly  in- 
flnenced  testatrix  cannot  be  impeached  as  to 
testimony,  drawn  out  on  his  cross-examination, 
that  he  did  not  say  that  the  will  was  short  and 
to  the  point,  as  he  told  testatrix  to  make  it,  by 
showing  that  be  had  made  inconsistent  or  con- 
flicting statements  at  other  times,  since  a  decla- 
ration, by  one  charged  with  having  unduly  in- 
fluenced the  execution  of  a  will,  that  he  did  ex- 
ercise such  influence,  being  inadmissible  against 
other  parties  in  interest,  the  question  as  to 
whether  he  bad  not  said  the  will  was  short  and 
to  the  point,  as  he  told  testatrix  to  make  It 
was  irrelevant. 

[Ed.  Note.— For  cases  in  point  see  C!ent  Dig. 
vol.  50,  Witnesses,  i§  1223-1225.] 
6.  Same— Statement  Corbected  bt  Wttnkbs. 

Where  a  witness,  charged  with  having  un- 
duly influenced  testatrix,  modified  his  first  state- 
ment on  cross-examination  that  he  did  not  see 
the  will,  nor  have  any  intimation  of  its  con- 
tents, 80  far  as  he  remembered,  until  the  will 
waa  offered  for  probate  seven  days  after  testa- 
trix's death,  and  testifled  ''bat  he  did  read  a 
copy  of  the'  will  on  the  day  after  testatrix's 
death  at  the  office  of  the  attorney  who  drafted 
it,  evidence  to  show  that  he  had  informed  wit- 
ness as  to  the  nature  of  the  will  and  provisions 
in  it  at  a  time  when,  according  to  his  testimony 
as  first  given,  he  could  not  have  bad  any  knowl- 
edge thereof,  was  incompetent,  since,  though  it 
waa  open  to  contestant  to  argue  as  to  the  in- 
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consistencies  In  hta  testimony  and  the  failibility 
of  bis  memory,  contestant  could  not  contradiot 
a  atatement  made  which  the  witness  himself 
corrected. 

6.  Trial— Recbptioh  o*  Byidincb— OmtB  0» 

EVIDBHOB— SDTFICIBNCY. 

An  offer  of  evidence  "because  it  I>eara  on 
witness'  credibility"  is  a  generai  offer,  and  en- 
ables the  party  to  sustain  his  exception  to  its 
udusion  by  showing  that  it  contradicted  any 
material  evidence  by  the  witness. 

7.  Witnesses  —  Impeachvent  — CouFEnEHOT 

OP   CONTBADICTOBT   EVIDENCE. 

Where,  on  an  issue  of  undue  influence  in 
the  execution  of  testatrix's  will,  a  witness  testi- 
fied that  he  never  advised  or  tallied  with  testa- 
trix about  her  will,  or  had  anything  to  do  with 
the  makiuK  of  it,  a  statement  made  by  him  at 
another  time  and  place  that  the  will  was  "as  be 
told  her  to  make  it"  was  admissible  to  contra- 
dict bim. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  60,  Witnesses,  {§  124S-1247.1 

Exceptions  from  Supreme  Judicial  Court, 
Suffolk  County. 

Application  by  Frank  A.  Gorham  and  an- 
other, as  executors  for  the  probate  of  the 
will  of  Mary  Aon  Gowen,  deceased.  Ver- 
dict against  contestant,  Charles  H.  Moor, 
ahd  be  excepts.  Verdict  to  stand  in  part, 
And  a  new  trial  awarded  in  part. 

A.  S.  Littlefleld  and  L.  G.  Roberts,  for 
plaintiff.  Bates,  Nay  &  Abbott  and  Frank  A. 
Appleton,  for  defendants. 

RUGG,  J.  These  exceptions  relate  to  trial 
of  issues  as  to  undue  influence  and  soundness 
of  mind  of  Maty  Ann  Gowen  in  the  execution 
of  her  last  will. 

1.  Several  witnesses  other  than  the  attest- 
ing witnesses  of  the  will  and  the  testatrlx'/S 
family  physician  were  asked,  in  substance, 
the  question  whether  they  ever  saw  the  testa- 
trix do,  or  heard  her  say-  anything  that  in- 
dicated anything  singular  or  unusual  re- 
specting her  mental  condition.  None  of  these 
witnesses  were  alienists  or  physicians,  but  they 
all  had  an  intimacy  with  the  testatrix  for  a 
considerable  time,  and  covering  a  period  suffi- 
ciently near  to  the  date  when  the  will  was  ex- 
ecuted to  make  competent  their  observations 
of  facts.  It  was  enrly  established  as  the  law  of 
this  commonwealth  that  witnesses  not  experts 
are  not  permitted  to  give  their  opinion  In  re- 
gard to  the  sanity  of  one  whose  mental  condi- 
tion Is  drawn  in  question.  Exceptions,  not  ma- 
terial In  thhs  Inquiry,  are  made  in  the  trial 
of  will  cases  as  to  the  subscribing  witnesses 
and  the  family  physician  of  the  testatrix. 
This  court,  although  repeatedly  asked,  has 
always  refused  to  change  this  rule,  and  It  is 
not  now  open  to  discussion.  McCoy  t.  Jordan, 
184  Mass.  57S,  69  N.  E.  35&  The  difficulty 
in  its  application  lies  In  keeping  distinct  the 
line  between  statements  of  facts,  from  which 
the  Jur7  can  draw  an  inference  as  to  the 
mental  capacity  of  the  person  under  Inquiry, 
and  an  expression  of  opinion  as  to  what  the 
facts  show.  Many  statements  of  fact  in- 
volve to  a  greater  or  less  extent  an  exercise 
of  jndgmeut,  and  thoy  generally  require 
observation  and  attention.    Frequently  a  de- 


duction teom  certain  facta  must  be  made  In 
ordec  to  decide  the  fact  directly  in  Issue. 
To  determine  whether  one  is  intoxicated  or 
not,  when  nicely  analyzed,  demands  an  ob- 
servatlon  of  certain  facts  or  conditions,  and 
an  inference  as  to  the  cause  of  these  mani- 
festations. But  the  result  is  not  a  matter 
of  opinion;  it  is  a  statement  of  fact  Ed- 
wards V.  Worcester,  172  Mass.  104,  51  N. 
E.  447.  The  precise  form  of  question,  which 
Ui  aimed  to  ^iclt  a  fact  as  distinguished 
from  that  which  calls  for  an  opinion,  has 
frequently  been  considered.  All  the  prior 
cases  are  cited,  discussed  and  classified  in 
Clark  V.  Clark,  168  Mass.  523,  47  N.  E.  510, 
decided  in  1897.  Since  that  time  question 
bad  risen,  In  Hogan  v.  Roche,  179  Mass.  510, 
61  N.  E.  57,  where  it  was  held  that  an  Inquiry 
as  to  whether  the  witness  had  observed  In 
the  testatrix  "any  peculiarity  of  manner, 
speech  or  conduct"  was  admissible;  in  Rat- 
Igan  V.  Judge,  181  Ma«s.  572,  64  N.  E.  204 
where  the  question  "Was  he  subject  to  delu- 
sions or  hallucinations?"  was  held  to  be  In- 
competent, as  requiring  an  opinion  as  to  men- 
tal condition;  and  in  McCoy  v.  Jordan,  184 
Mass.  576,  69  N.  E.  358,  Where  the  subject:. 
was  again  elaborately  discussed.  It  was 
there  held  that  the  following  questions  were 
competent:  "Did  you  ever  notice  anything 
to  indicate  that  he  was  not  of  aound  mind?" 
"Did  you  notice  any  failure  of  intelligence  on 
his  (the  testator's)  part?"  "What  facts  did 
you  observe  as  to  his  (the  testator's)  power  of 
comprehension,  mental  grasp,  coherency,  pow- 
er of  reasoning,  memory,  Intelligence,  will  and 
accuracy?"  It  was  further  said  in  the  course 
of  the  opinion  (page  678  of  184  Mass.,  page 
359  of  69  N.  E.):  "A  witness  may  properly 
be  asked  If  he  has  observed  any  facta  that 
have  relation  to  the  subject  upon  which  in- 
formation .  is  sought  Such  a  question  can 
usually  be  answered  by  'Xes'  or  'No.'  If  he 
answers  in  the  affirmative,  he  may  be  asked 
to  state  what  he  has  observed.  If  the  pur- 
pose is  to  prove  a  negative,  the  question  may 
be  so  framed  as  to  direct  the  attention  of  the 
witness  to  his  observation  as  to  pecuiiarltiea 
of  speech  or  manner  or  conduct,  or  anything 
else  indicating  an  unusual  mental  condition." 
The  questions  objected  to  by  the  contestant 
in  the  present  case  appear  to  have  been  fram- 
ed in  view  of  this  last  statement  of  the  law, 
and  were  therefore  not  open  to  objection. 
See,  also.  Stone  v.  Stone,  191  Mass.  371,  376, 
77  N.  B.  845. 

2.  One  issue  was  whether  the  testatrix  was 
nnduly  influenced  by  one  Gorham.  He  was 
called  as  a  witness,  and  testified  that  he 
nev^  advised  or  talked  with  the  testatrix 
about  her  will,  or  in  any  way  had  anything 
to  do  with  the  making  of  it  On  cross-exam- 
ination he  testified,  on  one  day,  that  he  did 
not  see  the  will  nor  have  any  intimation  of 
its  contents  so  far  as  he  remembered,  until 
the  will  was  offered  for  probate,  which  was 
seven  days  after  the  death  of  the  testatrix. 
On  the  following  day,  however,  he  modified 
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this  statement  and  testified  tbat  be  read  a 
cop7  of  the  will  at  tlie  office  of  the  attorney 
who  drafted  It  on  the  day  after  her  death. 
He  was  also  asked  on  cross-examination 
whether,  at  a  conversation  with  a  Mrs.  Cousin 
on  the  day  after  the  death  of  the  testatrix, 
he  did  not' say  to  her  that  the  will  was  short 
and  to  the  point  as  he  told  her  [the  testatrix] 
to  make  it,  and  to  this  question  he  answered 
no.  Thereafter,  the  contestant  called  Mrs. 
Cousin,  and  asked  of  her  what  Mr.  Gorbam 
said  in  regard  to  the  will,  for  the  purpose 
of  contradicting  both  his  denial  of  having 
said  that  the  will  was  short  and  to  the  point 
as  he  told  her  to  make  it,  and  a4so  his  state- 
ment that  he  had  no  knowledge  of  the  con- 
tents, offering  upon  the  latter  point  to  stiow 
that  he  had  informed  the  witness  as  to  the 
nature  of  the  will  and  certain  provisions  In 
it  at  a  time  when  according  to  his  testi- 
mony as  given  on  the  first  day  he  was  on  the 
witness  stand  he  could  not  have  obtained  any 
knowledge  about  it  after  the  testatrix's 
death. 

The  Inquiry  of  the  witness  Oorham  as  to 
whether  he  had  not  said  the  will  "was  short 
ani  to  the  point  as  he  told  her  to  make  it" 
was  irrelevant  if  calling  for  affirmative  evi- 
dence. A  declaration  by  one,  charged  with 
having  procured  by  undue  Influence  the  exe- 
cution of  a  will  that  he  did  exercise  such 
Influence  is  not  evidence  of  the  fact  as  against 
other  parties  in  interest.  The  rights  of  In- 
nocent devisees  and  legatees  cannot  be  thus 
affected.  "Such  a  rule  would  violate  all  sense 
of  right"  Sbailer  v.  Bumstead,  99  Mass.  112, 
128.  It  would  not  be  competent  for  a  party 
In  cross-examination  to  draw  out  such  irrele- 
vant testimony,  and  thereafter  undertake  to 
Impeach  the  witness  by  showing  that  he  had 
made  inconsistent  or  conflicting  statements  at 
other  times.  Force  v.  Martin,  122  Mass.  6; 
Parker  t.  Dtidley,  118  Mass  002;  Common- 
wealth T.  Matthews,  129  Mass.  485;  Com- 
monwealth V.  Fitzgerald,  2  Allen,  297 ;  Mow- 
rey  v.  Smith,  d  Allen,  67.  Although  the  sec- 
ond branch  of  the  offer  tended  to  contradict 
the  testimony  of  Gorham  as  given  on  the 
first  day,  yet  as  he  finally  left  It  on  the  sec- 
ond day  of  his  examination  by  having  said 
that  he  read  a  copy  of  the  will  during  the 
'  day  after  the  death  of  the  testatrix  at  the 
office  of  the  attorney,  it  did  not  have  a  tend- 
ency to  contradict  him  to  show  that  on  the 
evening  of  the  day  on  which  as  he  testified, 
he  had  seen  the  will,  he  made  statements 
as  to  Its  contents  to  Mrs.  Cousin.  It  was 
open  to  the  contestant  to  argue  as  to  the 
inconsistencies  of  the  witness'  testimony  and 
the  fallibility  of  his  memory,  bnt  not  to  con- 
tradict a  statement  made  early  in  the  exam- 
ination, which  the  witness  himself  corrected 
before  the  conclusion  of  his  testimony.  These 
were  the  grounds  upon  which  the  testimo- 
ny was  chiefly  offered  at  the  trial;  but  dur- 
ing the  discussion  of  counsel  and  the  court, 
It  was  said  by  one  of  the  counsel  for  the 
contestant:     "We   offer    It   not   be<»use    it 


is  material  to  the  case,  bat  because  It  bears 
da  Mr.  Gorham's  credibility."  This  was  a 
general  offer,  and  enables  the  contestant  now 
to  sustain  his  exception,  if  he  shows  that  it 
contradicted  any  material  evidence  given  by 
the  witness  Gorham.  The  latter  had  testi- 
fied generally  that  he  never  advised  or  talked 
with  the  testatrix  about  her  will  or  bad  any- 
thing to  do  with  the  making  of  it  A  state- 
ment made  by  him  at  another  time  and  place 
that  the  will  was  "as  he  told  her  to  make  it" 
tended  to  contradict  him  upon  this  portion  of 
his  material  testimony,  and  was  therefore  ad- 
missible. We  cannot  say  that  the  contestant 
may  not  have  suffered  harm  by  the  exclu- 
sion of  this  evidence.  His  exception  on  this 
point  must  be  sustained.  As  two  distinct 
issues  were  passed  upon  by  the  Jury,  and 
the  point  upon  which  the  exceptions  must 
be  sustained  relates  solely  to  the  issue  of 
undue  influence,  the  new  trial  is  to  t>e  con- 
fined to  that  issue,  and  the  verdict  of  the 
Jury  upon  the  issue  as  to  the  soundness  of 
mind  of  the  testatrix  and  any  other,  which 
may  have  been  submitted  to  them,  is  to  stand. 
Bo  ordered. 

(198  Maas.  itn 
FRENCH  et  at.  v.  HAT^I* 
(Supreme  Judicial  Court  of  MassachnaettA 
Suffolk.    March  2,  1908.) 

1.  tbt7st8  —  esstabushhent  —  actions  — 
Findings. 

A  master's  findingi  ibowed  that  a  trustee 
of  different  trust  estates  transferred  a  mortgage 
boloflKing  to  one  estate  to  himself  as  trustee  of 
another  estate,  the  transfer  beiuK  to  raise  moo- 
ey  for  a  new  inTestment  for  the  former  estate; 
that  the  only  way  in  which  he  could  transfer 
money  from  one  estate  to  the  other  was  by  en- 
tries in  bis  own  books  of  account,  all  the  money 
of  the  trust  estates  beinp  kept  together  in  one 
bank  account;  and  that  m  his  accounts  rendered 
to  the  cestui  que  trust  of  the  grantee  estate  ha 
charged  himself  with  interest  on  the  mortgage, 
but  such  accounts  were  not  flied  in  the  probate 
court  Held,  that  another  findini;  of  fact  to  the 
effect  that  no  consideration  passed  from  one 
estate  to  the  other,  which  finding  was  merely 
an  inference  from  the  other  findings,  was  plain- 
ly wrong  and  should  be  reversed. 

2.  Same  —  Disposai,  of  Trust  Pbofebtt  — 
Tbaksfeb  of  Secdbities. 

Where  a  trustee,  acting  in  good  faith  and 
within  bis  anthority,  transfers  a  note  and  mort- 
gage belonging  to  the  trust  estate  to  himself  as 
trustee  of  another  estate,  the  transfer  and  the 
passing  of  the  consideration  therefor  being  ef- 
fected b^  entries  in  his  books  of  account,  the 
transaction  will  be  regarded  In  equity  as  an  ex- 
ecuted transfer  without  a  formal  assignment  of 
the  mortgage  and  indorsement  of  the  note, 
a  Same. 

The  doctrine  that  one  acting  In  two  dllfer- 
ent  capacities  cannot  contract  with  himself  does 
not  prevent  a  trustee  of  different  trust  estates 
from  transferring  securities  of  one  estate  to 
himself  as  trustee  of  another  estate,  and  if  he 
acts  in  good  faith  within  the  limits  of  his  an- 
tbority,  and  the  full  value  of  the  securities 
transferred  is  paid  by  one  estate  and  received- 
by  the  other,  and  the  intention  to  transfer  title 
is  carried  out  so  far  as  it  can  be  without  mak- 
ing a  formal  assignment,  the  transfer  will  be 
regarded  in  equity  as  an  executed  transfer  as 
against  a  subsequent  transferee  who  wrongfully 
obtains  the  securities  from  the  trustee. 
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4.  SaMB— ESTABMSHMEWT  OT  TbUBI^ACTIONS 
— EVIDKKCE. 

Where  the  only  way  in  which  a  trustee  of 
different  trust  estates  can  transfer  money  from 
one  estate  to  another  is  by  entries  on  iiis  own 
books  of  account,  all  the  money  being  kept  to- 
ji;etlier  in  one  bank  account,  book  entries  made 
by  him  for  the  purpose  of  effecting  such  trans- 
fers must  be  regarded,  as  against  his  successors 
in  trust,  as  acts  done  by  him  for  the  purpose 
of  effecting  such  transfer,  and  not  as  mere  state- 
ments made  npon  his  accounts. 

Appeal  from  Superior  Ck>urt,  Suffolk  Comi- 
ty;   William  Schofleld,  Judge. 

Action  by  William  B.  French  and  another, 
as  trustees  under  the  will  of  Catherine  D. 
Hancock,  against  Lucia  G.  Hall.  The  Boston 
Safe  Deposit  &  Trust  Company,  as  trustee 
under  the  will  of  Jane  C.  Tinsler,  filed  an 
Intervening  petition.  From  a  decree  against 
the  defendant  and  the  Intervening  petitioner, 
the  petitioner  appeals.    Reversed. 

The  bill  se^iis  to  establish  plaintiffs'  right 
to  a  note  and  mortgage  made  by  one  Beckler 
and  held  by  the  defendant.  The  plaintiffs' 
bill  alleged  that  Charles  F.  Berry  was  in 
the  latter  part  of  the  year  1901  heavily  in- 
debted to  defendant,  and  that  to  secure  the 
debt  to  the  defendant,  or  partially  i>ay  said 
debt,  he  indorsed  said  Beckler  note  and  de- 
livered said  note  and  mortgage  to  the  defend- 
ant, and  the  defendant  has  ever  since  had  in 
her  possession  said  note  and  mortgage;  that 
at  the  time  the  defendant  received  such  note 
and  mortgage  from  said  Berry  she  had 
reasonable  cause  to  know  and  did  know  that 
said  Berry  held  such  note  and  mortgage  In 
trust  nn^er  the  will  of  said  Catherine  D. 
Etancock,  and  that  the  defendant  holds  said 
mortgage  and  note  upon  said  trust,  and  Is 
not  entitled  to  retain  possession  of  the  same. 
The  intervener  claimed  title  to  the  same  note 
and  mortgage  as  trustee  under  the  will  of 
Jane  C.  Tinsler,  and  alleged  that  the  will  of 
said  Tinsler  was  duly  probated  and  letters 
of  trusteeship  issued,  and  that  on  the  death 
of  the  trustee  Charles  F.  Berry  was  appoint- 
ed as  his  successor,  and  that  he  continued  to 
act  until  he  was  removed;  that  petitioner 
was  appointed  trustee  In  place  of  said  Berry 
on  the  19th  day  of  May,  1905;  thttt  In  No- 
vember, 1898,  said  Berry  purchased  for  him- 
self as  trustee  of  the  estate  of  Catherine  D. 
Hancock  the  Beckler  mortgage,  and  credited 
the  Hancocfe  estate  upon  his  books  with  the 
receipt  of  $4,250,  the  purchase  price  of  said 
mortgage,  and  debited  the  Thisler  estate  up- 
on his  books  with  a  like  amount,  but  no  as- 
signment of  said  mortgage  nor  any  Indorse- 
ment of  the  mortgage  note  was  ever  made. 

The  Intervaaer  then  alleged  as  follows : 
"Upon  information  and  belief  this  complain- 
ant alleges  that  said  Berry  was,  in  the  lat- 
ter part  of  the  year  1904,  heavily  indebted 
to  the  defendant  Lucia  G.  Hall,  and  that  to 
secure  the  debt  to  the  defendant,  or  to  par- 
tially pay  said  debt,  he  Indorsed  said  Beckler 
note  and  delivered  said  note  and  mortgage 
to  the  defendant,  and  the  defendant  has 
ever  since  bad  In  ner  i)08ses8ion  said  note 


and  mortgage.  That  at  the  time  the  defend- 
ant received  said  note  and  mortgage  from  said 
Berry,  she  had  reasonable  cause  to  Imow 
and  did  know  that  said  Berry  held  said  mort- 
gage and  note  in  trust  for  the  uses  and  pur- 
poses set  forth  in  the  will  of  Jane  C.  Tinsler, 
and  that  the  defendant  Lncla  G.  Hall  holds 
said  mortgage  and  note  upon  said  trust  and 
is  not  entitled  to  retain  possession  of  the 
same." 

Charles  K.  Cobb  and  Wm.  D.  Whitmore,  Jr., 
for  appellant  French  &  Curtiss,  for  appel- 
lees. 

SHELDON,  J.  The  defendant  Hall  has  not 
appealed  from  the  decree  entered  against  her 
In  the  superior  court;  and  the  only  contest 
now  made  is  upon  the  Intervening  petition 
of  the  Boston  Safe  Deposit  &  Trust  Company. 
The  fundamental  question  upon  which  the 
rights  of  the  plaintiff  and  of  the  intervener 
depend  Is  whether  there  was  an  actual  sale 
made  of  the  Beckler  note  and  mortgage  by 
Charles  F.  Berry  as  trustee  under  the  will 
of  Mrs.  Hancock  to  himself  as  trustee  un- 
der the  will  of  Mrs.  Tinsler;  and  the  main 
Issue  before  us  Is  whether  the  finding  of  the 
master  that  no  money  or  other  considera- 
tion passed  from  the  Tinsler  estate  to  the 
Hancock  estate  was  plainly  wrong,  and  wheth- 
er his  ruling  that  Berry  did  not  sell  the 
Beckler  mortgage  to  the  Tinsler  estate  and 
the  Tinsler  estate  acquired  no  title  to  the 
same  and  Is  not  entitled  to  receive  it  or  any 
part  thereof  or  benefit  therefrom,  was  er- 
roneous. 

It  is  evident  to  us  that  the  master's  find- 
ing of  fact  which  has  Just  been  stated  was 
an  inference  from  the  other  findings  which 
he  has  set  out  In  his  report  rather  than  an 
Independent  finding  upon  evidence  bearing 
upon  this  particular  question.  At  most  it 
cannot  be  treated  as  varying  his  express  find- 
ing that  the  statements  set  forth  in  the  first 
paragraph  of  the  intervener's  offer  of  proof 
are  true.  He  had  found  then  these  facts: 
Berry,  the  effect  of  whose  acts  is  here  in  ques- 
tion, was  at  the  time  the  trustee  of  eight  es- 
tates, including  the  Hancock  and  Tinsler  es- 
tates, and  held  personal  property  belonging  to 
them  amounting  to  between  $300,000  and 
$400,000,  besides  a  large  amount  of  real  es- 
tate. All  the  money  t)eIonging  to  these  va- 
rious trusts  he  deposited  In  a  bank  in  one 
account  In  bis  own  name  as  trustee,  without 
any  account  with  the  bank  showing  to  which 
trust  any  money  so  deposited  belonged,  but 
relying  for  this  solely  upon  his  own  books  of 
account  On  November  28,  1898,  he  had  on 
deposit  In  this  account  the  sum  of  $30,043.37, 
of  which  $5,850.50  belonged  to  the  Hancock 
estate  for  investment;  the  sum  of  $2,539.68 
belonged  to  the  Tinsler  estate,  of  which  a 
little  over  $2,400  was  principal  and  the  resi- 
due was  Income ;  and  the  rest  of  this  deposit 
belonged  to  his  other  trust  estates.  At  this 
time  he  had  not  misappropriated  any  funds 
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from  any  one  of  bis  trusts.  On  this  day  he 
took  In  bis  name  as  trustee  under  the  will 
of  Mrs.  Hancock  a  mortgage  from  one  Jones 
for  $10,100 ;  on  the  same  day  he  credited  this 
estate  with  the  stuns  of  $4,250  as  the  prin- 
cipal and  $17.70  as  accrued  Interest  on  the 
Beckler  mortgage,  and  charged  the  estate  of 
Mrs.  Tlnsler  with  like  sums  for  the  "pur- 
chase Beckler  mortgage."  He  would  have 
testtfled  that  according  to  his  system  of  book- 
keeping these  entries  meant  that  the  Hancock 
estate  had  sold  and  the  Tlnsler  estate  had 
purchased  the  Beckler  mortgage  for  Its  face 
and  accrued  Interest;  and  without  such  tes- 
timony, that  Is  the  actual  meaning  of  these 
entries.  After  this.  In  four  accounts  which 
as  trustee  under  the  will  of  Mrs.  Tlnsler,  be 
prepared  and  sent  to  the  life  tenant  under 
the  will  of  Mrs.  Tlnsler,  and  which  covered 
the  four  years  from  1899  to  1902  Inclusive,  he 
charged  himself  with  the  annual  interest  on 
the  Beckler  mortgage:  The  last  three  of 
these  accounts  were  assented  to  by  the  cestui 
que  trust,  but  none  of  them  was  filed  in  the 
probate  court  He  never  filed  In  the  probate 
court  any  account  as  trustee  under  the  will 
of  Mrs.  Hancock,  and  is  not  found  to  have 
rendered  any  account  under  the  trust  to  any 
cestui  que  trust  It  has  been  agreed  also  by 
the  parties  that  Berry  kept  all  the  mortgages 
belonging  to  bis  trusts  alphabetically  arrang- 
ed in  a  box  In  his  safe,  and  kept  the  notes 
arranged  in  chronoloe^cal  order  in  separate 
envelopes  In  a  box  in  tlie  safe  deposit  vault 
Under  these  circumstances,  we  did  not  see 
how  the  finding  of  the  master  that  no  money 
or  other  consideration  passed  from  the  Tlns- 
ler estate  to  the  Hancock  estate  can  be  main- 
tained. When  Berry  took  the  Jones  mortgage 
for  the  latter  estate  he  bad  on  hand  for  In- 
vestment only  $5,850.50  belonging  to  that  es- 
tate. It  was  necessary  to  raise  $4,250  less  50 
cents  to  pay  for  the  new  Investment  He  had 
full  power  to  sell  and  dispose  of  this  Beckler 
mortgage;  the  only  apparent  way  In  which 
he  could  transfer  money  from  the  Tlnsler 
estate  to  the  Hancock  estate,  Inasmuch  as  all 
the  money  belonging  to  all  of  the  eight  trusts 
which  he  held  was  kept  together  in  one  bank 
account,  though  earmarked  as  a  trust  ac- 
count was  by  entries  on  his  own  books ;  and 
these  entries  he  made.  He  was  not  at  this 
time  In  default  and  there  is  nothing  to  over- 
come the  natural  presumption  that  he  acted 
In  good  faith.  The  amount  thus  paid  by  the 
Tlnsler  estate  was  larger,  to  be  sure,  than  the 
amount  of  the  funds  of  that  estate  then  avail- 
able for  investment;  but  this  discrepancy 
was  soon  after  accounted  for,  according  to 
Berry's  books  and  an  agreement  of  the  par- 
ties, so  that  it  bectmies  of  no  significance. 
From  the  manner  in  which  these  notes  and 
mortgages  were  kept  together  by  Berry,  with- 
out distinction  as  to  the  respective  estates  to 
which  they  belonged,  It  sufficiently  appeart 
that  no  actual  delivery  of  this  note  and  mor. 


g^ge  could  have  been  made.  We  are  of  opin- 
ion accordingly  that  this  finding  of  fact  made 
by  the  master  was  plainly  wrong,  and  should 
be  reversed. 

And  we  are  of  opinion  that  what  was  thus 
done  by  Berry  as  trustee  of  each  of  these 
estates  was  tantamount  to  a  sale  and  trans- 
fer of  this  note  and  mortgage  from  the  Han- 
cock to  the  Tlnsler  estate.  The  full  value  of 
the  security  was  paid  by  one  estate  and  re- 
ceived by  the  other,  with  the  Intention  of  the 
representative  of  both  of  them,  acting  in  good 
faith,  within  the  limits  of  his  authority,  that 
the  title  should  pass  from  one  to  the  other. 
This  intention  was  carried  out  as  far,  under 
the  circumstances,  as  it  could  be  carried 
without  making  a  formal  assignment  of  the 
mortgage  and  Indorsement  of  the  note.  But 
this  was  not  necessary.  Hewins  v.  Baker,  161 
Mass.  S20,  37  N.  E.  441;  Morris  v.  Bacon, 
123  Mass.  58,  25  Am.  Rep.  17;  Norton  v. 
Piscataqua  Ins.  Co.,  Ill  Mass.  532 ;  Crain  t. 
Paine,  4  Gush.  483,  50  Am.  Dec.  807. 

The  defendant  contends  that  the  well-rec- 
ognized doctrine  that  one,  even  though  acting 
in  two  different  characters,  cannot  contract 
with  himself,  is  fatal  to  the  claim  of  the  in- 
tervener. But  we  do  not  think  so.  This 
transfer  is  to  be  regarded  in  equity  as  a  com- 
pleted and  executed  transfer.  Nothing  now 
remains  to  be  done  but  to  require  a  third  per- 
son, the  defendant,  into  whose  hands  the 
security  has  wrongfully  come,  to  deliver  It  up 
to  the  person  rightfully  entitled  to  receive  it 
For  the  reasons  already  stated  tliat  person 
Is  the  intervener. 

We  do  not  regard  it  as  material  that  Berry, 
four  days  after  taking  the  Jones  mortgage 
sold  It  for  Its  face  value,  and  apparently  re- 
invested only  $5,500  of  the  amount  thus  re- 
ceived. 

We  do  not  mean  to  say  that  the  entires  up- 
on Berry's  boc^s  are  conclusive  as  matter  of 
law  upon  the  plaintiff  or  the  intervener ;  nor 
do  we  think  that  this  case  is  to  be  governed 
by  the  doctrine  of  the  cases  which  have  held 
that  where  the  same  person  is  named  as  ex- 
ecutor and  as  trustee  under  the  will,  he  can 
be  relieved  from  his  liability  as  executor  only 
upon  the  allowance  in  the  probate  court  of  an 
account  filed  by  him  as  executor,  showing 
that  be  has  paid  over  the  money  to  himself 
as  trustee.  Crocker  v.  Dillon,  133  Mass.  91 ; 
Conkey  v.  Drddnson,  13  Mete.  51.  The  book 
entries  here  in  question,  under  the  circum- 
stances of  this  case,  must  be  regarded  as  acts 
done  by  Berry,  and  not  as  mere  statements 
made  upon  his  accounts. 

It  follows  from  what  has  been  already  said 
that  the  ruling  of  the  superior  court  was 
wrong  and  the  decree  of  that  court  must  be 
reversed;  and  that  the  intervener's  third, 
fourth,  fifth,  sixth,  and  seventh  exceptions  to 
the  master's  report  must  t>e  sustained,  and  a 
decree  entered  in  its  favor. 

So  ordered. 
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SAMB  ▼.  8PARRM/L. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Feb.   29,   IQOa) 

1.  IiANDIX)BD  AND  TZT«ART— ABANDONMENT  BT 

Tenant— DuTT  as  to  Relettinq. 

The  duty  of  the  landlord  to  use  reasonable 
diliKence  to  relet,  to  prevent  damaxes  to  the 
lessee,  under  the  provision  of  the  lease  of  the  up- 
per stories  of  a  building  that  for  nonpayment  of 
rent  the  lessor  should  take  possession,  and  the 
lessee  should  be  liable  for  loss  on  account  of 
the  premises  remaining  unleased  or  beius  let 
for  tne  remainder  of  the  term  for  less  than  the 
rent  reserved  by  the  Tease,  does  not  require  the 
landlord  to  join  any  other  part  of  the  building 
with  them  in  order  to  let  them. 

2.  Tbial  — Leaving  Questions  or  Law  to 

JUBT. 

ThoQfrh  the  judge  stated  to  the  jury  as  his 
view  that  it  was  not  the  duty  of  a  landlord  to  a 
lessee  who  had  abandoned  leased  premises  dur- 
ing the  term  of  the  lease  to  join  any  other  prem- 
ises with  those  let,  in  order  to  make  a  more  ad- 
vantageous lease  to  some  one  else,  and  so  save 
the  lessee  from  damages,  yet.  he  having  left  to 
the  jury  the  question  whether  that  principle 
was  applicable  to  the  facts  of.  the  case,  there 
was  error ;  the  measure  of  the  landlord's  duty 
in  such  respect  being  a  question  of  law. 

[Ed.  Note.— For  cuses  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S  467.] 

S.  Landlobd  and  Tenan't— Abandonment  by 
Tenant"— Dam AGEB—DUTT  as  to  Bbletting 
—Repairs. 

Plaintiffs  leased  premise*  with  a  provision 
that  for  nonpayment  of  rent  they  might  repossess 
themselves,  and  in  such  case  the  lessee  should 
be  liable  for  loss  on  account  of  the  premises 
remaining  unleased  or  being  let  for  the  remain- 
der of  the  term  for  less  rent  than  reserved  by 
the  lease.  Betd,  that  plaintiSs'  requested  in- 
structions, in  an  action  for  such  loss,  that  they 
were  not  required  to  repair  the  premises  out 
of  their  own  funds,  as  an  aid  in  securing  a 
tenant,  to  entitle  them  to  recover,  and  that  they 
had  a  right  to  rely  on  their  best  judgment,  ex- 
ercised in  good  faith,  in  determining  the  time 
of  making  repairs  and  the  amount  thereof,  were 
properly  refused  in  such  form;  and  the  court 
properly  stated  that,  while  plaintiffs  were  not 
required  to  make  alterations  or  large  repairs, 
as  to  repairs  to  the  roof,  so  as  to  make  the  prem- 
ises in-  a  condition  to  be  occupied,  or  to  the 
stairs,  if  they  had  become  unsafe  by  being  worn 
out,  the  jury  might  consider  whether  or  not 
they  should  not  have  been  made,  and  that  plain- 
tiffs might  rely  on  their  judgment  as  to  time 
of  repairs,  if  they  took  into  account  the  fact 
that  defendants  were  also  interested  in  that 
matter  to  some  extent. 

4.  TBIAI.— INSTBUCTIONB  ON  EFFECT  OF  ISO- 
LATED Facts. 

Requests  for  rulings  calling  for  the  ruling 
of  the  court  on  the  effect  of  certain  isolated 
facts  considered  apart  from  others  bearing  on 
the  same  general  question,  whether  plaintiffs  ex- 
ercised due  diligence,  are  properly  refused. 

[Ed.  Note— For  cnses  in  point,  see  Cent.  Dig. 
vol.  4C.  Trial.  SI  577-581.1 

5.  I^NDi-OBD  and  Tenant^Abandonment  bt 
Tenant  — Action  fob  Damages— Duty  to 
REt.fT— Bubden  of  Pboop. 

Plaintiffs,  in  an  action  by  lessors  for  dam- 
ages under  the  provision  of 'a  lease  that  for  non- 
payment of  rent  the  lessors  might  repossess 
themselves  of  the  preinises,  and  the  lessee  should 
be  liable  for  loss  to  the  lessors  by  the  premises 
remaining  unleased  or  being  let  for  the  remain- 
der of  the  term  fo^  less  than  the  rent  reserved, 
have  the  burden  of  showing,  not  merely  that 


the  premises  remained  anoccupied,  but  that  thia 
was  due  in  no  respect  to  their  own  negligence. 
6.  Same— AnswEB. 

Where  the  answer,  in  an  action  by  lessors 
for  damages  from  the  lessees  abandoning  the 
premises  and  the  same  remaining  unoccupied 
for  the  remainder  of  the  term,  sets  up  negli- 
gence of  plaintiffs,  this  will  be  considered,  not  as 
a  defense  in  the  way  of  confession  and  avoid- 
ance, but  as  a  denial  of  the  existence  of  one 
of  the  essential  elements  of  plaintiffs'  case,  due 
diligence  as  to  reletting. 

Exceptions  from  Superior  Court,  Suffolk 
County ;  J.  B.  Richardson,  Judge. 

Two  actions  by  Edwin  S.  Woodbury  and 
others — one  against  the  Sparrell  Print,  and 
the  other  against  R.  Edwin  Sparrell.  Ver- 
dict was  adverse  to  plaintiffs,  and  tbey  bring 
exceptions.    Exceptions  sustained. 

At  tlie  close  of  .the  testimony  the  following 
requests  for  rulings  were  made  by  the  plain- 
tiffs: 

"(1)-  That  on  all  the  evidence  the  plaintiffs 
are  entitled  to  recover. 

"(2)  The  plaintiffs  are  entitled  to  recorer 
for  the  i)erIod  that  the  premises,  which  were 
the  subject  of  the  lease  In  question,  remained 
unleased. 

"(3)  The  plaintiffs  were  not  obliged  to  use 
any  effort  to  get  new  tenants  for  the  premises. 
In  order  to  recover  for  the  period  that  the 
premises  in  question  remained  unleased. 

"(4)  The  plaintiffs  were  not  required  to  re- 
pair the  premises  out  of  their  own  funds  as 
an  aid  in  securing  a  tenant  to  entitle  them 
to  recover. 

"(5)  The  plaintiffs  had  a  right  to  rely  on 
their  best  Judgment  exercised  in  good  faith 
in  determining  the  time  of  making  repairs 
and  the  amount  of  repairs. 

"(C)  The  plaintiffs  were  nort  required  to 
make  additions  to  or  alterations  in  the  prem- 
ises as  an  aid  to  securing  a  new  tenant  to  en- 
title them  to  recover. 

"(7)  The  plaintiffs  had  the  right  to  reject 
the  offer  of  Samuel  Ward  Company  made  in 
its  letter  of  May  17,  1903,  because  it  involved 
changes  In  and  additions  to  the  premises  and 
a  longer  term  than  remained  of  the  lease. 

"(8)  The  plaintiffs  were  not  obliged  to 
make  a  counter  offer  to  the  Samuel  Ward 
Company  as  to  price  if  the  two  elements 
were  fixed,  viz.,  the  five-year  lease  and  the 
changes  and  additions  proposed. 

"(9)  The  burden  of  proving  want  of  dili- 
gence by  the  plaintiffs  In  reletting  is  on  the 
defendant. 

"(10)  Interest  Is  to  be  reckoned  on  the  sev- 
eral Installments  of  lost  rent  from  the  time 
the  lease  provided  that  they  severally  became 
duo." 

Following  is  the  court's  statement  as  to  the 
fourth  and  fifth  requests : 

"The  fourth  I  give  in  part:  The  plaintiffs 
were  not  required  to  repair  the  premises  out 
of  their  own  funds  as  an  aid  in  securing  a 
tenant  to  entitle  them  to  recover.'  If  by  re- 
pairs mentioned  here  it  refers  to  alterations 
or  additions  In  the  structure  of  the  building, 
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like  removing  floors  or  partitions  or  altering 
the  structure  of  the  building,  I  should  eay 
they  were  not  required  to  make  thoee  repairs 
or  large  repairs,  and  I  give  that  if  It  means 
that ;  but  If  It  means,  the  repairs  there.  If  it 
means  only  repairing  the  roof  so  as  to  make 
it  safe  and  tight  and  In  a  condition  to  be 
occupied,  or  If  the  stairs  by  being  worn  out 
had  become  unsafe  and  unsuitable,  then  I 
think  you  may  consider  whether  or  not  In 
view  of  the  circumstances  and  the  situation, 
whether  or  not  they  ought  not  to  have  made 
those  repairs.  If  by  making  those  repairs  to 
the  roof  and  stairs,  and  possibly  the  doors  and 
some  others — you  may  consider  whether  or 
not  under  all  the  facts  and  circumstances  they 
should  not  have  made  those  small  repairs  In  or- 
der to  have  performed  their  obligation  under 
lease. 

"Fifth:  The  plaintiffs  had  a  right  to  rely 
on  their  best  judgment  exercised  In  good  faith 
in  determining  the  time  of  making  repairs 
and  the  amount  of  repairs.'  That  is  true, 
if  they  take  Into  account  the  fact  tliat  these 
defendants  were  also  Interested  to  some  ex- 
tent in  that  matter.  These  plaintiffs  could 
not  act  entirely  regardless  of  the  defendants, 
the  Sparrell  Print,  as  I  have  said  t>efore, 
'because  there  was  a  relation  there  betwe^t 
these  parties  existing  after  the  termination  of 
the  lease,  and  as  the  Supreme  Ourt  of  the 
United  States  in  this  case  has  said:  'It  was 
the  duty  to  prevent  unnecessary  loss  or  di- 
minution of  rent  in  consequence  of  the  ter- 
mination of  this  lease,  so  far  as  they  could, 
by  using  fair,  reasonable  diligence  and  effort 
to  let  them  so  as  to  get  some  income  out 
of  them.'  They  were  not  obliged  to  let  to  an 
Irresponsible  tenant — there  has  been  nothing 
said  In  this  case  about  that  as  far  as  I  know — 
they  would  not  be  obliged  to  let  to  anybody 
that  would  run  down  and  depreciate  the  char- 
acter of  the  building  probably.  There  has 
been  nothing  said  about  that,  no  intimation  of 
that  I  thought  I  would  say  that  because  it 
seemed  to  me  pertinent  or  proper  that  I 
should  do  so." 

George  R.  Swasey  and  Wm.  H.  Brown, 
for  plaintiffs.  W.  B.  Sprout  and  O.  C.  Ab- 
bott, for  defendants. 

HAMMOND,  J.  These  are  two  actions  of 
contract  brought,  the  one  against  the  les- 
see and  the  other  against  the  guarantor,  up- 
on a  clause  in  a  lease  given  by  the  predeces- 
sors in  title  of  the  plaintiffs,  which  provides, 
Inter  alios,  that  for  nonpayment  of  rent  the 
lessors  may  enter  upon  the  premises  and 
"repossess  the  same  as  of  their  former  es- 
tate; and.  In  case  of  such  determination, 
the  lessee  shall  be  liable  to  the  lessors  for 
all  loss  and  damage  sustained  by  the  lessors 
on  account  of  the  premises  remaining  unleas- 
ed  or  being  let  for  the  remainder  of  the  term 
for  a  less  rent  than  that  herein  reserved." 
The  lease  ran  by  its  terms  until  August  1, 


1904,  but  on  April  4,  1903,  the  plaintiffs  ter- 
minated it  by  entry  for  nonpayment  of  rent, 
and  then  tried  unsuccessfully  to  relet  the 
premises. 

At  the  trial  the  only  defense  relied  upon 
was  that  the  plaintiffs  "did  not  use  due, 
proper  and  reasonable  diligence  to  relet.*" 
Upon  this  question  the  court  ruled  in  sub- 
stance that  the  plaintiffs  owed  to  the  defend- 
ants the  duty  to  use  reasonable  diligence  and 
to  make  the  loss  or  damage  to  the  defend- 
ants as  light  as  they  reasonably  could.  As 
a  statement  of  a  general  rule  applicable  to 
cases  like  this,  the  ruling  was  correct  In- 
ternational Trust  Co.  V.  Weeks,  203  U.  S. 
364,  27  Sup.  Ct  69,  51  L.  Ed.  224;  see,  also, 
same  case,  125  Fed.  370,  60  C.  C.  A.  236. 
But  we  think  the  plaintiffs  have  just  cause 
for  complaint  as  to  the  way  In  which  the 
court  dealt  with  this  principle  when  applied 
to  the  facts  of  this  case. 

The  leased  premises  consisted  of  the  third, 
fourth  and  fifth  floors  of  a  large  building 
used  for  business  purposes.  The  lease  was 
for  five  years-  from  August  1,  1899.  Upon 
complying  with  the  terms  of  the  lease  the 
lessee  had  the  right  to  occupy  these  floors 
with  stairways  and  other  appurtenances  for 
that  flve  years,  but  the  lease  did  not  give 
any  right  to  occupy  the  premises  for  any 
other  five  years,  or  to  occupy  any  other  part 
of  the  building.  The  lessee  vacated  the  prem- 
ises alwut  September  1,  1902.  At  that  time 
It  had  the  right  to  hold  the  premises  until 
August  1,  1904,  and,  with  the  written  con- 
sent of  the  plaintiffs,  to  assign  or  sublease, 
if  it  could,  provided  always  that  it  pai*d  the 
rent  and  otherwise  complied  with  the  terms 
of  the  lease.  Instead  of  doing  that  it  chose 
to  abandon  the  premises  and  default  as  to 
rent,  giving  to  the  plaintiff^  the  right  to 
terminate  the  lease.  The  lessee  thus  volun- 
tarily placed  In  the  hands  of  the  plaintiffs 
these  premises  and  only  these  premises,  and 
even  then  only  for  the  time  between  April 
4,  1903,  to  August  1,  1904,  a  period  of  about 
16  months.  It  was  only  to  these  premises 
and  for  these  16  months  that  the  duty  of 
the  plaintiffs  attached.  Although  the  plain- 
tiffs were  the  owners  of  the  whole  build- 
ing, yet  the  defendants  had  no  right  to  call 
upon  them  to  join  any  other  part  of  the 
building  to  the  premises  which  the  lease  had 
covered  in.  order  to  make  a  more  advanta- 
geous lease.  In  this  respect  a  reasonable 
diligence  to  relet  the  premises  for  the  un- 
expired term  named  in  the  lease  was  all  the 
duty  the  plaintiffs  owed  to  the  defendants. 

While  in  charging  the  Jury  the  presiding 
justice  had  said  that  he  "should  say  [that] 
the  lessors  were  not  obliged  in  order  to  let 
these  premises  to  put  other  premises  in  with 
them,"  yet  there  was  other  language  in  the 
charge  somewhat  weakening  the  effect  of 
this  statement,  and  seeming  to  leave  the 
question  to  the  jury.  At  the  close  of  the 
charge  the  plaintiffs  took-  exceptions  to  It, 
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contending  among  other  things  that  on  the 
whole  charge  the  judge  had  left  to  the  jury 
to  "determine  whether  It  was  the  duty  of 
the  plaintiffs  to  hitch  to  the  short  term  re- 
maining of  the  defendants'  lease  a  longer 
term  of  the  same  premises,  or  to  Include  oth- 
er premises."  Whereupon  the  judge  further 
Instructed  the  jury  upon  these  points.  Upon 
a  careful  reading  of  the  charge,  Including 
its  supplement  so  far  as  material  to  the 
'point  now  under  consideration,  it  appears 
that  while  the  judge  stated  it  as  his  view 
that  in  order  to  relet,  the  plaintifTs  were  un- 
der no  obligation  "to  let  the  premises  for  a 
longer  term  or  to  put  any  other  premises  In 
with  these  premises  in  order  to  get  thenf  let," 
yet  he  did  finally  leave  the  question  to  the 
jury  to  determine  whether  that  principle  was 
applicable  to  the  facts  of  the  case.  In  this 
there  was  error.  The  measure  of  the  plain- 
tiffs' duty  in  this  respect  was  a  question  of 
law  and  not  of  fact,  and  the  plaintiffs  were 
entitled  to  have  the  rule  stated  to  the  jury 
as  a  rule  fey  which  -they  were  to  be  bound. 
Because  this  was  not  done  the  plaintiffs'  ex- 
ceptions must  be  sustained. 

In  view  of  the  result  to  which  we  have 
come.  It  is  unnecessary  to  consider  the  first 
ruling  requested.  The  second  and  third  were 
rightly  refused,  for  reasons  already  stated. 
The  fourth  and  fifth  were  properly  refused 
in  the  form  in  which  they  were  presented. 
The  court  seems  to  have  dealt  in  a  proper 
way  with  them.  The  sixth  was  given.  The 
seventh  and  eighth  were  objectionable  as 
calling  for  the  ruling  of  the  court  upon  the 
effect  of  certain  isolated  facts  when  con- 
sidered apart  from  others  bearing  upon  the 
same  general  question,  namely,  whether  the 
plaintiffs  exercised  due  diligence.  Whether 
the  plaintiffs  by  pursuing  the  matter  with 
the  Samuel  Ward  Company  could  have  suc- 
ceeded in  letting  to  that  concern,  and  wheth- 
er they  ought  to  have  tried  it,  were  only 
some  of  the  considerations  to  be  passed  upon 
by  the  jury  on  the  question  of  the  diligence 
of  the  plaintiffs. 

The  ninth  request  was  properly  refused. 
This  was  not  a  case  where  negligence  was 
the  ground  upon  which  liability  was  based. 
It  was  incumbent  upon  the  plaintiffs  to 
show  not  only  that  the  premises  remained 
unoccupied,  but  also  that  this  state  of  things 
was  due  In  no  respect  to  their  own  negligence. 
In  other  words,  it  was  upon  them  to  show 
that  they  had  performed  the  duty  owed  to 
the  defendants  to  exercise  due  diligence  to 
relet.  The  plaintiffs  could  not  therefore  safe- 
ly have  rested  with  the  simple  proof  of  the 
nonoccupancy  of  the  premises.  Had  there 
been  no  further  evidence  it  could  not  have 
been  found  that  due  dlU^ence  had  been  prov- 
ed. When  therefore  the  answer  sets  up  neg- 
lect of  the  plaintiffs  If  must  be  considered 
not  as  a  defense  in  the  way  of  confession 
and  avoidance,  but  as  a  denial  of  the  exist- 
ence of  one  of  the  essential  elements  of  the 
case  of  the  plaintiffs,  namely,  due  diligence 


as  to  reletting.  The  burden  of  showing  due 
diligence  was  upon  the  plaintiffs. 

It  is  unnecessary  to  consider  the  other  ex- 
ceptions. 

£lxception8  sustained. 


(Ue  Mass.  119) 
SULLIVAN  V.  CITY  OF  BOSTON. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Feb.  29.   190&) 

1.  Taxation— MoDK  or  Assessment— State- 

HBNT  OF   TAXPATES. 

Rev.  Laws,  c  12,  (  45,  provides  that  a 
mortgagee  or  mortgagor  may  bring  in  to  the 
assessors  a  statement  showing  his  interest  there- 
in, or,  if  more  than  one  piece  is  included  in  the 
mortgai^,  an  estimate  of  the  mortKagee's  in- 
terest in  each  of  said  nieces,  which  shall  be  as- 
sessed accordingly,  and  that  if  such  statement 
is  not  made  the  tax  shall  not  be  invalid  because 
the  mortgagee's  interest  is  not  assessed  to  him. 
A  statement  to  the  assessors  by  a  mortgagee 
under  a  mortgage  covering  two  lots,  one  on  each 
side  of  a  street,  described  the  land  as  being  on 
two  streets,  whereas  one  piece  touched  only 
one  of  the  streets,  and  did  not  state  the  amount 
secured  on  each  piece  or  an  estimate  of  the 
mortgagee's  interest  in  each.  Held,  that  the 
statement  was  fatally  defective,  and  the  tax  as- 
sessed to  the  owners  was  valid. 

2.  Sam»— Liability  of  Pbbsons — Joiht  Own- 

EBBHI7. 

Where  land  is  owned  in  common,  a  tax  as- 
sessed to  the  owners  jointly  is  valid. 

3.  Same— Assessment— Separate  Pabcgls. 

Where  a  plat  of  vacant  land  had  been  made 
and  recorded,  and  the  owners  divided  it  into 
lots,  and  some  of  the  lots  had  been  sold,  a  tax 
assessed  upon  the  remainder  as  lots  is  valid. 

4.  Samii— Statutory  Pboviuons. 

Where  the  statement  of  a  mortgagee  as  to 
his  interest  in  land  is  not  such  as  is  required 
by  Rev.  Laws,  c.  12,  J  45,  the  assessors  may 
proceed  on  hints  contained  in  it  and  tax  his  in- 
terest for  such  amount  as  appeared  just  and  rea- 
sonable under  Rev.  Laws,  c.  12,  §  16,  provid- 
ing that  the  mortgagee  shall  be  assessed  for  the 
amount  of  his  interest  in  the  land,  and  the  mort- 
gagor for  the  value  of  the  land  less  the  inter- 
est of  the  mortgagee. 

5.  Same  —  Ovebvaluatioii  —  Remedies  — 
Abatement  of  Tax. 

Where  there  is  an  overvaluation  of  a  per- 
son's taxable  interest  in  land,  the  owner  being 
assessable  for  real  estate,  his  remedy  or  that 
of  his  grantees  is  by  proceedings  on  petition  for 
abatement, 

Exceptions  from  Superior  Court,  Suffolk 
County;   John  C.  Crosby,  Judge. 

Action  by  William  H.  Sullivan  against  the 
city  of  Boston.  Finding  for  plaintiff,  and  de- 
fendant brings  exceptions.  EiXceptlons  sus- 
tained. 

The  following  requeste  were  asked  by  the 
defendant: 

"(1)  The  Boston  Insurance  Company,  and 
Patrick  and  Michael  H.  Norton  being  legally 
taxable  on  real  estate  other  than  the  property 
in  question,  the  plaintiff's  only  remedy  is  by 
petition  for  abatement. 

"(2)  The  property  upon  which  the  Interest 
of  the  Boston  Insurance  Company  as  mort- 
gagee was  assessed  was  liable  to  taxation, 
and  If  It  were  assessed  for  the  wrong  amount, 
or  for  an  improper  proportion  of  the  mort- 
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gage,  the  plaintiff's  only  remedy  is  by  petition 
for  abatement" 

"(6)  Defendant  on  all  the  evidence  is  en- 
tlUed  to  a  verdict." 

Henry  H.  Buck,  for  plaintiff.  George  A. 
Flynn,  for  defendant 

HAMMOND,  J.  This  is  an  action  of  con- 
tract to  recover  back  money  paid  for  taxes 
alleged  to  have  been  illegally  assessed  upon 
land  owned  by  the  plaintiff,  not  at  the  time 
the  taxes  were  assessed,  but  at  the  time  they 
were  paid.  The  trial  court  sitting  without  a 
Jury  found  for  the  plaintiff,  and  the  case  is 
here  on  exceptions  taken  by  the  defendant. 

The  taxes  were  assessed  as  of  May  1,  1903. 
At  that  time  the  land  consisted  of  two  par- 
cels, one  upon  the  easterly  side  of  Norton 
street  and  one  upon  the  westerly  side.  They 
were  owned  by  Patrick  and  Michael  H.  Nor- 
ton, in  fee,  subject  to  two  mortgages,  the  first 
for  $26,000,  held  by  the  Boston  Insurance 
Company,  hereinafter  called  the  insurance 
company,  and  the  second  for  $8,000,  held  by 
one  McQuesten,  each  mortgage  covering  hotb 
parcels.  The  McQuesten  mortgage  may  be 
eliminated  from  the  case  as  being  Immaterial 
to  the  questions  before  us. 

1.  As  to  the  tax  on  the  lot  upon  the  east- 
erly side  of  Norton  street  The  first  ground 
upon  which  the  validity  of  this  tax  is  attacked 
is  that  it  was  assessed  wholly  to  the  Nortons 
and  not  in  part  to  them  and  in  part  to  the 
mortgagee.  Upon  this  it  appears  that  prior 
to  the  assessment  of  the  tax  the  Insurance 
company  undertook  to  give  the  statement  pre- 
scribed by  Rev.  Laws,  c.  12,  S  45,  in  order 
that  Its  Interest  as  mortgagee  might  be  taxed 
under  the  provisions  of  sections  Id  and  17  of 
that  chapter.  But  the  dlfilcijlty  with  this  con- 
tention is  that  the  statement  did  not  contain 
the  particulars  required  by  section  45.  This 
section,  so  far  as  material  to  this  case,  reads 
as  follows:  "A  mortgagor  or  mortgagee  of  real 
estate  may  bring  in  to  the  assessors  •  •  • 
a  statement  under  oath  of  the  amount  secured 
thereon  or  on  each  separate  parcel  thereof, 
with  the  name  and  residence  of  every  bolder 
of  an  interest  therein  as  mortgagor  or  mort- 
gagee. If  such  property  is  situated  In  two  or 
more  places,  or  if  a  recorded  mortgage  In- 
cludes two  or  more  estates  or  parts  of  an 
estate  as  security  for  one  sum,  such  statement 
shall  Include  an  estimate  of  the  interest  of 
the  mortgagee  In  each  estate  or  part  of  an 
estate.  The  assessors  shall,  from  such  state- 
ment or  otherwise,  ascertain  the  proportionate 
Interests  of  the  mortgagor  or  mortgagee  re- 
spectively in  said  estates,  and  shall  assess  the 
same  accordingly.  If,  in  any  year,  such  state- 
ment Is  not  brought  In,  the  tax  for  that  year 
on  such  real  estate  shall  not  be  invalid  merely 
for  the  reason  that  the  Interest  of  the  mort- 
gagee therein  has  not  been  assessed  to  him." 

The  clear  meaning  of  this  section,  especially 
when  taken  in  connection  with  the  history  of 
the  legislation  on  this  matter,  is  that  wben 
two  or  more  parcels  situated  in  the  same  town 


are  included  in  a  mortgage  as  security  for  one 
esytlre  sum,  the  statement  must  include,  for 
the  guidance  of  the  assessors,  an  apportion- 
ment of  the  amount  secured  upon  each  parcel. 
Stated  in  another  way,  the  statement  must 
show  to  the  assessors  the  estimate  which  the 
maker  thereof,  whether  he  l>e  the  mortgagor 
or  mortgagee,  himself  places  upon  the  taxaoie 
interest  the  mortgagee  has  in  the  lot  to  be  as- 
sessed. That  estimate  the  assessors  are  en- 
titled to.  This  feature  of  this  method  of  taxa- 
tion is  very  important,  and  it  was  enacted  fw 
the  purpose  of  relieving  the  assessors  from  the 
duty,  onerous  and  practically  Impossible  of 
performance,  which  St.  1881,  p.  646,  c.  304, 
had  Imposed  upon  them.  See  Worcester  v. 
Boston,  179  Mass.  41,  60  N.  B.  410,  for  a  gen- 
eral summary  of  the  legislation.  The  appor- 
tionment which  under  this  section  it  is  tlie 
duty  of  the  assessors  to  make  is  not  appor- 
tioning the  entire  sum  due  on  the  mortgage 
among  the  several  parcels  covered  by  it  but 
that  of  determining  "the  proportionate  in- 
terest of  the  mortgagor  or  mortgagee  respec- 
tively." Upon  an  inspection  of  the  statement 
of  the  insurance  company,  which  was  the 
only  statement  sent  to  the  assessors,  it  ap- 
pears to  be  lacking  in  this  respect  The  state- 
ment relates  to  several  pieces  of  land  held  by 
the  company  on  mortgages,  but  as  to  this  land 
the  only  description  is  that  it  is  located  on 
"Norton  and  Olney  streets"  in  Dorchester; 
and  the  amount  of  the  mortgage  Is  stated  to  be 
$25,000.  The  fair  construction  of  this  Is  that 
the  land  abuts  both  on  Norton  and  Olney 
streets,  and  that  It  does  not  apply  to  laud 
which  does  not  touch  both  of  those  streets. 
The  lot  upon  the  easterly  side  of  Norton  street 
did  not  abut  on  Oluey  street  nor  was  It  with- 
in several  hundred  feet  of  that  street  The 
statement  therefore,  fairly  construed,  did  not 
refer  to  this  lot  at  all.  Especially  Is  this  so 
wben  it  is  remembered  that  the  other  lot. 
namely,  the  one  upon  the  westerly  side  of 
Norton  street  does  abut  on  Olney  street  and 
that  the  language  aptly  enough  describes  that 
lot.  But  even  if  It  tie  said  that  Inasmuch  as 
both  streets  are  named  the  language  may  fair- 
ly be  construed  as  Including  any  land  ownea 
by  the  Nortons  on  either  street  whetlier  it 
touches  the  other  or  not,  still  the  statement  is 
fatally  defective  on  another  account.  It  con- 
tains neither  a  statement  of  the  "amount  se- 
cured upon  each  separate  parcel"  nor  an  "es- 
timate of  the  Interest  of  the  mortgagee 
*  •  •  In  each  part"  Hence  by  the  ex- 
press terms  of  the  statute  the  tax  as-sessed  to 
the  Nortons  "was  not  Invalid  merely  by  reason 
that  the  interest  of  the  mortgagee  had  not 
been  assessed." 

The  next  objection  to  tte  validity  of  the  tax 
is  that  it  was  assessed  to  the  Nortons  Jointly, 
whereas,  as  the  plaintiff  contends,  it  should 
have  been  assessed  one  undivided  half  to  each. 
This  objection  is  untenable.  Iiand  owned  In 
common  may  be  assessed  so  far  as  respects  the 
lien  thereon  to  the  tenants  in  common,  and 
such  is  the  general  practice. 
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Anorber  objection  urged  la  that  the  land 
was  assessed  In  lots  whereas  the  plaintiff  says 
It  should  have  been  assessed  as  a  whole.  But 
It  appears  that  although  It  was  vacant  land 
yet  a  plan  of  It  showing  that  the  owners  tiad 
divided  It  Into  lots  had  been  made  and  're- 
corded by  the  Nortons,  and  some  of  the  lots 
had  been  sold.  Under  these  circumstances, 
especially.  In  the  absence  of  any  objection  of 
the  Nortons  to  the  contrary,  we  are  of  opinion 
that  the  tax  was  properly  assessed  upon  the 
lots. 

It  follows  that  as  to  this  first  parcel  the 
tax  does  not  appear  to  have  been  InvaUd. 

2.  As  to  th'e  second  lot.  If,  as  seems  to  l>e 
contended  by  the  plaintiff,  no  part  of  this 
lot  was  assessed  to  the  Insurance  company 
but  all  was  assessed  to  the  Nortons,  then 
for  the  same  reasons  which  are  given  as  to 
the  first  lot,  the  tax  upon  this  lot  Is  not 
shown  to  have  been  invalid.  As  to  the  man- 
ner in  which  the  assessment  was  made,  the 
evidence  was  somewhat  conflicting,  and  the 
judge  may  have  disbelieved  the  evidence  of 
the  secretary  of  the  hoard  of  assessors  that 
a  tax  was  assessed  to  the  insurance  company 
upon  its  Interest  In  this  lot  at  a  valuation  of 
$25,000,  and  one  to  the  Nortons  upon  their 
Interest  at  a  valuation  of  $4,100,  and  may 
have  found  that  the  whole  estate  was  taxed 
to  the  Nortons.  If  he  did,  then,  as  already 
said,  the  tax  was  valid. 

But  it  does  not  appear  what  view  he  took 
of  the  evidence.  There  were  three  books  in 
evidence,  the  street  book,  the  tax  book  and 
the  real  estate  book.  The  tax  book,  so  called, 
which  Is  the  one  containing  the  assessment  as 
Anally  made  by  the  board  and  a  copy  of  which 
is  sent  with  the  warrant  to  the  collector, 
19  the  real  record  of  the  official  assessments 
by  the  board.  The  street  book  contains  only 
preliminary  entries,  while  the  real  estate  book 
plays  no  part  whatever  in  the  assessments. 
Now  on  the  tax  book  there  were  Indications 
that  a  tax  was  laid  upon  the  Insurance  com- 
pany's interest,  valued  at  $25,000,  In  this  lot ; 
and  one  Folsom,  the  secretary  of  the  board, 
testified  that  relying  upon  the  information 
given  In  the  above-mentioned  statements  of 
the  insurance  company,  the  board  assessed 
the  company  "as  mortgagee  ha  the  sum  of 
$25,000  on  the  one  parcel  of  land  that  Is 
shown  upon  said  plan  that  bounds  on  both 
Olney  and  Norton  streets  and  that  was  as- 
sessed for  a  sum  in  excess  of  $25,000."  Dix- 
on, in  whose  handwriting  the  bill  paid  by  the 
plaintltr  was  mode  out  on  the  face  of  which 
the  assessment  seems  to  have  been  made  up- 
on the  whole  value  of  the  lot  to  the  Nortons, 
testified  that  "he  did  not  know  how  it  hap- 
pened that  the  tax  bills  were  made  out  In 
this  form  as  the  only  record  of  the  assess- 
ment which  was  kept  In  the  collector's  oflSce, 
was  the  tax  list,  and  that  upon  an  inspection 
of  the  tax  list  which  was  before  him  when 
he  testified,  he  found  that  the  assessment  was 
made  in  the  manner  testified  to  by  the  secre- 
tary of  the  board."    Upon  the  whole  evidence 


we  think  It  probable  that  the  oouJrt  found 
that  the  tax  was  assessed  as  stated  by  the 
secretary,  and  as  Indicated  upon  the  tax  book 
in  the  office  of  the  assessors,  a  copy  of  which 
Is  the  tax  list  committed  to  the  collector. 

Even  If  tliis  was  so,  the  tax  was  not  there- 
by made  Invalid.  Rev.  Laws,  c.  12,  {  16,  re- 
quires as  a  general  rule  that  the  Interest  of 
a  mortgagee  in  real  estate  shall  be  taxed  to 
him  as  real  estate,  and  that  "the  mortgagor 
shall  be  assessed  only  for  the  value  of  such 
real  estate  after  deducting  the  assessed  value 
of  the  Interest  therein  of  such  mortgagee." 
But  in  view  of  the  evident  perplexity  In 
which  the  assessors  would  be  placed  If  this 
question  of  the  relative  value  of  the  two  in- 
terests should  be  left  to  be  determined  by 
them  unaided  by  any  statement  of  the  in- 
terested parties,  section  45  provides  that  im- 
less  the  statement  therein  prescribed  Is  made 
to  the  assessors  the  tax  shall  not  be  Invalid 
simply  for  the  reason  that  the  mortgagee's 
Interest  is  not  taxed  to  him.  The  practical 
result  doubtless  is  that  assessors  generally 
take  the  line  of  least  resistance  and  pay  no 
attention  to  the  provisions  of  section  16  un- 
less the  statement  required  by  section  45  has 
reached  them.  They  assess  the  whole  estate 
to  the  mortgagor.  Nevertheless,  under  sec- 
tion 16,  it  is  always  in  the  power  of  the  as- 
sessors to  tax  the  mortgagee's  interest,  even 
If  the  statement  required  by  section  45  be 
not  handed  in  to  them.  Hence,  If  it  appeared 
from  the  Information  given  to  them  that 
mere  was  a  mortgagee's  interest  to  be  taxed, 
they  could  tax  It  There  was  a  mortgagee's 
interest  In  this  land.  They  understood  that 
they  were  to  tax  It  to  the  mortgagee.  They 
understood  further  from  the  statement  of  the 
Insurance  company  that  the  mortgage  covered 
this  lot  only.  Acting  under  such  informa- 
tion as  they  had,  they  valued  the  mortgagee's 
interest  In  this  lot  at  $25,000,  and  assessed 
it  accordingly.  This  they  had  the  right  to 
do.  They  made  the  division  between  the 
mortgagor  and  mortgagee  required  by  section 
16,  and.  If  the  interest  of  either  was  over- 
valued, the  only  remedy  for  the  party  ag- 
grieved was  in  proceedings  upon  petition  for 
abatement.  To  sum  up  In  a  sentence  upon 
this  branch  of  the  case,  the  statement  handed 
in  by  the  mortgagee  was  not  such  as  the  law 
required.  Still,  although  it  was  informal,  the 
assessors  having  seen  it  could  proceed  upon 
such  bints  as  It  contained,  and  under  section 
16  assess  the  mortgagee's  interest  at  such 
valuation  as  seemed  to  them  Just  and  rea- 
sonable. 

It  follows  that  whether  the  tax  was  as- 
sessed wholly  to  the  Nortons  or  whether  It 
was  assessed  in  part  to  them  and  in  part 
to  the  mortgagee,  It  was  not  thereby  made 
invalid. 

Nor,  for  reasons  stated  In  considering  the 
tax  upon  the  first  lot,  was  the  tax  rendered 
invalid  because  the  Interest  of  the  Nortons 
was  taxed  to  them  jointly. 

While  It  Is  true  that  the  tax  bUl  upon  thi« 
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lot  which  was  handed  to  the  plaintiff  show- 
ed upon  Its  face  that  the  tax  was  assessed 
wholly  to  the  Nortons,  yet  we  understand  that 
It  was  the  purpose  of  the  plaintiff  to  pay 
whatever  tax  there  was  upon  this  lot;  and 
there  can  be  no  doubt  that,  after  the  pay- 
ment of  the  bin,  the  collector  could  not  prop- 
erly have  proceeded  to  enforce  the  tax  upon 
the. mortgagee's  Interest.  Whatever  the  form 
of  the  bill,  It  was  the  understanding  both  of 
the  plaintiff  and  the  collector  that  that  tax 
was  Included  among  those  paid  and  such 
was  the  legal  result  See  Hnrd  v.  Melrose, 
191  Mass.  &76,  78  N.  E.  »)2. 

If  there  was  any  overvaluation,  the  only 
remedy  of  the  parties  assessed  was,  as  we 
have  said,  by  abatement;  and  the  plaintiff, 
whose  title  was  acq^nlred  in  August,  1905,  can 
stand  in  no  better  condition.  This  Is  not  a 
case  where  land  is  assessed  to  one  person 
which  is  not  owned  by  him  and  to  whom  no 
assessment  of  It  could  properly  be  made.  In 
such  a  case,  while  the  remedy  of  the  person 
assessed  Is  by  abatement  only  If  be  be  as- 
sessable for  any  land  whatever  within  the 
Jurisdiction  of  the  assessors,  still  there  is 
no  lien  upon  the  land,  and  the  landowner  can 
bold  his  land  as  against  any  attempted  sale 
for  nonpayment  of  the  tax.  In  the  case  at 
bar  the  persons  assessed  were  at  the  time 
of  the  assessments  the  owners  of  the  respec- 
tive estates.  The  distinction  is  clearly  stated 
in  McGee  v.  Salem,  149  Mass.  238,  21  N.  E. 
386.  See.  also,  Jennings  v.  Oollins,  99  Mass. 
29,  32,  96  Am.  Dec.  687;  Lancy  ▼.  Boston, 
186  Mass.  128,  132,  71  N.  E.  302. 

It  follows  that  the  first,  second  and  sixth 
requests  of  the  defendant  should  have  been 
given. 

Exceptions  sustained. 


(118  Maaa.  340) 
DORB  T.  INHABITANTS  OF  SHARON. 

(Supreme  Judicial  Conrt  of  Maasacbosetts. 
Norfolk.     March  10,  190a) 

1.  Waters  and  Wateb  Courses  —  Acquisi- 
tion OF  Sources  fob  Wateb  Supply — 
Statutes. 

Under  St.  1905.  p.  60,  e  91.  S  2,  providing 
that  no  source  ot  water  suppl;  for  domestic  pur- 
poses shall  be  taken  by  a  town  without  the  con- 
sent of  the  state  board  of  hoalth,  a  takint;  of 
land  by  the  town  is  not  a  valid  taking  of  a  wa- 
ter supply,  where  board  of  health  did  not  con- 
sent to  the  taking. 

2.  Same— "Land  for  Holding  Such  Wateb." 

The  words  "land  for  holding  such  water," 
in  St.  1883,  p.  469.  c.  177.  creating  a  water 
company  to  supply  the  inhabitants  of  a  town 
with  water,  and  authorizing  the  company  to  take 
and  bold  water  of  designated  streams  and  all 
lands  "necessary  for  holding  and  preserving 
such  water,"  mean  land  for  a  reservoir. 

8.  Sauk. 

St.  1883,  p.  469.  c.  177.  created  a  water 
company  to  supply  water  to  the  inhabitants  of 
a  certam  town,  and  authorized  it  to  take  by 
purchase  the  water  of  a  designated  lake  and 
brook    and    lands    necessaiy    "for    holding    and 

?ire3erving  such  water."    The  town  acquired  the 
rancbise  and  property  of  the  company  under 


St  1894,  p.  216,  c.  241.  The  water  company  used 
only  occasionally  the  waters  in  the  brook,  and 
the  town  used  water  from  wells  only.  Held, 
that,  though  the  words  "land  for  preserving 
such  water"  might  mean  land  necessary  to  pro- 
tect water  from  impurities  before  it  came  to  the 
reservoir,  the  power  to  condemn  land  and  pre- 
serve such  water  was  confined  to  the  water 
which  the  company  was  authorized  to  acquire, 
and  it  or  the  town  had  acquired. 

Appeal  from  Superior  Court,  Norfolk  Coun- 
ty;  Robert  R.  Bishop,  Judge. 

Action  by  Oscar  L.  Dorr  against  the  in- 
habitants of  Sharon.  From  a  Judgment  of 
dismissal,  plaintiff  appeals.    Affirmed. 


Jas.  A.  McGeough,  for  appellant 
Grover,  for  respondent 


T.  B. 


LORINQ,  J.  This  a  petition  to  recover 
compensation  for  a  portion  of  a  tract  of 
213  acres  of  land  known  as  "Beaver  Hole 
Meadow,"  on  the  ground  that  the  whole  tract 
was  taken  by  the  water  board  of  the  de- 
fendant town  on  AprU  28,  1905.  This  tract 
lies  wholly  south  of  Upland  Road,  formerly 
Depot  street  called  on  the  plan  annexed  to 
the  agreed  statement  of  facts  "Moose  HIU 
Road." 

The  only  power  of  condemnation  under 
which  the  tract  here  in  question  is  alleged 
to  have  been  taken  was  originally  granted 
to  the  Sharon  Water  Company  by  St  1883,  p. 
469,  c.  177,  and  passed  to  the  defendant  town 
through  a  purchase  by  the  town  in  1895  of 
the  franchises  and  property  of  the  water 
company  under  St  1894,  p.  216,  c.  241. 

The  power  originally  given  to  the  water 
company  by  St  1883,  c.  177,  was  as  follows: 
By  section  1  the  corporation  is  created  "for 
the  purpose  of  supplying  the  inhabitants  of 
the  towns  of  Sharon,  Canton  and  Stoughton 
with  water  for  the  extinguishment  of  fires, 
and  for  domestic  and  other  purposes."  Sec- 
tion 2  provides  that  "the  said  corporation, 
for  the  purposes  aforesaid,  may  take,  by  pur- 
chase or  otherwise,  and  hold,  the  water 
of  Lake  Maseapoag,  and  the  waters  which 
flow  into  and  from  the  same;  Beaver  Hole 
Meadow  brook  and  springs  adjacent  and  trib- 
utary thereto,  and  also  all  lands,  rights  of 
way  and  easements,  necessary  for  holding 
and  preserving  such  water,  and  for  convey- 
ing the  same  to  any  part  of  said  towns  of 
Sharon,  Canton  or  Stoughton."  Section  ft 
provides  that  "said  corporation  shall,  with- 
in sixty  days  after  the  taking  of  any  lands, 
rights  of  way,  water  rights,  water  sources  or 
easements  as  aforesaid,  otherwise  than  by 
purchase,  file  and  cause  to  be  recorded,  in 
the  registry  of  deeds  for  the  county  within 
which  such  lands  or  other  property  is  situat- 
ed, a  description  thereof  sufficiently  accurate 
for  identification,  with  a  statement  of  the 
purposes  for  which  the  same  were  taken." 
And  section  4  provides  that  "said  corpora- 
tion shall  pay  all  damages  sustained  by  any 
person  in  property  by  the  taking  of  any 
land,  right  of  way,  water,  water  soorcev 
water  right  or  easement,  or  by  any  other 
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thing  done  by  said  corporation  onder  the 
authority  of  this  act" 

By  the  proYlsiona  of  St  1894,  p.  218,  & 
241,  {  6,  "all  the  authority  granted  to  the 
Bald  town  by  this  act  and  not  otherwise  specif- 
ically provided  for  shall  be  vested  in  said 
board  of  water  commissioners,  who  shall  be 
subject  however  to  such  Instructions,  rules 
and  regulations  as  said  town  may  Impose 
by  Its  vote." 

The  water  company  never  took  the  waters 
of  either  source  of  supply  mentioned  In  its 
charter.  What  It  did  was  this:  In  1884  it 
bought  two  acres  of  land  north  of  Upland 
Road,  through  which  Beaver  Hole  Meadow 
brook  flowed.  Beaver  Hole  Meadow  brook 
flows  north  through  Beaver  Hole  Meadow 
(the  tract  of  213  acres  here  in  question),  un- 
der  Upland  Road,  and  through  the  2  acres 
bought  by  the  water  company  in  1884.  On 
this  2  acres  of  land  the  water  company  erect- 
ed a  dam  across  Beaver  Hole  Meadow  brook 
and  over  a  natural  spring  which  was  situated 
on  the  2  acres,  and  erected  a  pumping  station. 
Later  it  bought  another  tract  of  land  on 
which  it  erected  a  standplpe  which  it  con- 
nected with  the  pumping  station.  As  we 
understand  the  agreed  facts,  the  water  com- 
pany alflo  built  a  filter  well  on  the  2-acre 
tract  and  the  water  furnished  by  the  defend- 
ant town,  after  Its  purchase  in  1895,  came 
exclusively  from  this  filter  well  and  four 
tubular  wells  sunk  by  it  The  ^act  state- 
ment on  this  point  contained  in  the  agreed 
facts  Is  as  follows:  "The  water  of  said 
Beaver  Hole  Meadow  brook  and  said  natural 
spring  were  occasionally  pumped  through  a 
condenser  to  the  standplpe  mentioned,  and 
since  the  year  1883  the  said  Sharon  Water 
Company  at  times  supplied  the  Inhabitants 
with  water  thus  procured.  •  •  •  since 
the  purchase  of  this  property  the  town,  by  its 
water  commissioners,  has  erected  a  new  and 
larger  pumping  station  on  said  lot,  and  has 
also  caused  four  driven  wells  to  be  sunk  on 
the  same  in  close  proximity  to  said  brook, 
in  addition  to  a  filter  well.  The  water  for 
the  use  and  supply  of  the  town  since  the 
Sharon  Water  Company  commenced  opera- 
tions, and  to  April  28,  1905,  and  up  to  1901 
and  1902,  was  obtained  from  a  filter  well. 
An  additional  supply  was  obtained  from  four 
tubular  wells  on  said  land  in  some  years. 
The  average  amount  of  water  used  by  the 
town  Is  a  little  less  that  100,000  gallons  per 
day." 

At  a  town  meeting  held  on  March  2,  1908, 
the  following  vote  was  passed:  "That  the 
town  of  Sharon  authorizes  its  water  com- 
missioners to  make  a  taking  of  water  to  the 
extent  of  500,000  gallons  per  diem  from  what- 
ever source  the  town  is  authorized  to  take  the 
game." 

In  January,  1903,  a  committee  consisting 
of  the  water  board  and  four  other  citizens 
was  appointed,  and  a  similar  committee  was 
re-appointed  yearly  until  after  the  alleged 
takluK  here  in  question  in  1905.    These  com- 


mittees seem  to  have  been  constantly  at  work. 
They  made  yearly  reports  to  town  meetings 
of  the  defendant  town. 

At  the  town  meeting  on  March  2,  1903  (the 
same  meeting  at  which  the  vote  to  take  a  wa- 
ter supply  not  exceeding  500,000  gallons  per 
diem  was  passed),  this  committee  reported 
that  what  was  then  necessary  was  to  make 
investigations  for  finding  an  adequate  wa- 
ter supply  "considerably  southerly  from  the 
present  source  of  supply  along  the  course  of 
Beaver  Hole  Meadow  brook."  A  similar  com- 
mittee was  then  appointed  "with  power  to 
take  whatever  action  may  be  necessary  to 
furnish  and  maintain  a  pure  and  sufficient 
water  supply  for  the  town  of  Sharon  and  to 
bond  such  lands  as  in  the  opinion  of  this  com- 
mittee will  be  for  the  advantage  of  the  town 
for  this  purpose,  and  to  report  at  a  subse- 
quent town  meeting."  A  similar  vote  was 
passed  at  a  town  meeting  held  on  March  16, 
1903,  by  adjournment  from  March  2, 1903.  In 
their  report  to  the  town  meeting  held  in 
March,  1904,  this  committee  recommended: 
"The  acquirement  by  purchase  or  condemna- 
tion proceedings  of  about  20  acres  of  land 
adjacent  to  that  now  owned  by  the  town 
and  under  control  of  the  water  board,"  and 
the  town  voted:  "That  the  same  committee 
l>e  continued  with  instructions  and  power 
to  carry  out  the  recommendations  embodied 
In  this  report."  In  Its  report  made  to  a 
town  meeting  held  on  March  6, 1906,  the  com- 
mittee said:  "In  view  of  the  apparent  Im- 
possibility of  future  progress  on  the  lines 
of  our  last  report,  your  committee  recom- 
mends that  It  should  be  instructed  by  the 
town  to  further  action,  with  additional  pow- 
ers to  proceed  with  the  purchase  or  condem- 
nation of  any  land  which  in  its  opinion 
should  be  controlled  by  the  town  for  the  pur- 
pose of  Increasing  and  safeguarding  its  wa- 
ter supply."  The  town  thereupon  voted: 
"That  the  report  of  the  committee  be  accepted 
and  adopted,  and  that  the  same  committee 
be  continued  with  Instructions  and  power  to 
carry  out  the  recommendations  embodied 
in  this  report" 

On  April  %  1905,  the  water  commissioners 
entered  upon  and  undertook  to  take  the  213 
acres  of  land  here  in  question,  by  an  Instru- 
ment of  taking  dated  June  26,  1905,  "which 
was  recorded  with  Norfolk  deeds  within  60 
days  after  said  taking." 

This  "instrument  of  taking"  states  that  the 
town  of  Sharon  "has  within  60  days  last  past, 
to  wit,  on  the  28th  day  of  April,  1905,  entered 
upon  and  taken,  and  deemed  It  necessary  to 
take,  for  the  purpose  then  and  there  declared, 
of  providing  an  increased  water  supply  for 
the  town  of  Sharon,  holding  and  preserving 
the  same  and  conveying  the  water  to  the 
streets  of  said  town,  and  does  hereby  take 
and  hold  for  the  use  of  said  town  of  Sharon, 
and  for  the  purposes  aforesaid,  all  land  situ- 
ated within  the  Iwundarles  hereinafter  set 
forth,  together  with  the  right  to  withdraw 
water  from  all  springs  and  subterranean  wa- 


Digitized  by 


Google 


448 


84  NOBTHBASTBKN  BEPORTEB. 


(Maaa. 


ten  In  said  land,  also  all  water  rights,  rights 
of  wa}',  casements  and  privileges  appurtenant 
thereto,  also  -a  right  of  way  over,  and  the 
right  to  lay  pipes  and  mains  by  and  under, 
an  ancient  right  of  way  from  said  land  to 
South  Main  street  through  the  lands  now  or 
formerly  of  Henry  P.  Nawn  and  Mary  A. 
O'Brien."  'Then  follows  a  description  of  the 
213  acres,  a  portion  of  which  constitutes  the 
parcels  of  land  which  are  the  subject  of  the 
petition  for  compenBation  now  before  us. 

As  we  have  said,  Beaver  Hole  Meadow 
brook  flows  through  this  land  and  under  Up- 
land Road  to  the  2  acres  on  which  the  pump- 
ing station  of  the  town  Is  situated. 

At  town  meeting  held  on  January  10,  1906, 
the  committee  reported  that  the  water  board 
bad  taken  formal  possession  of  the  213  acres 
here  in  question,  and  the  town  voted  to  ac- 
cept this  report  and  discharge  the  committee. 
Subsequently  the  water  commissioners.  In 
their  annual  report  printed  in  the  town  book, 
referred  to  this  taking,  and  the  town  voted 
"to  accept  and  adopt  the  reports  of  the  sev- 
eral officers  published  in  the  town  book." 

Since  then  the  water  commissioners  have 
erected  stone  bounds  at  the  com^s  of  said 
213-acre.  tract,  and  at  the  other  points  refer- 
red to  in  the  "Instrmnait  of  taking."  They 
have  also  driven  wells  at  various  points,  and 
have  taken  water  from  the  wells  for  testing 
purposes.  Further,  they  have  put  up  signs 
forbidding  trespassing  on  this  213-acre  tract, 
and  have  notified  the.  petitioners  and  others 
not  to  cut  or  remove  any  wood  from  said 
land. 

The  water  board  did  not  comply  with  Rev. 
Laws,  c  75,  i  117,  before  taking  the  213 
acres  here  in  question.  On  January  1,  1906. 
the  balance  in  the  town  treasury  available 
for  use  in  its  water  department  was  ^.32. 
"At  that  time  the  entire  amount  which  the 
town  was  authorized  under  statute  to  raise 
by  the  sale  of  Its  bonds  and  other  species  of 
indebtedness,  had  been  raised  and  expended, 
except  the  sums  authorized  by  St  1905,  p. 
ea  c.  01,  i  2."  What  is  authorized  by  St 
1905,  p.  60,  c.  91,  i  2,  is  an  issue  of  bonds  not 
exteeding  $20,000  In  addition  to  'those  author- 
ized by  St  1905,  p.  59,  c.  91,  8  1.  The  bonds 
authorized  by  section  1  were  to  be  Issued  to 
retire  the  bonds  originally  Issued  by  the  water 
company  and  assumed  by  the  town  when  it 
bought  the  franchises  and  property  of  the 
company  in  1895.  The  additional  lasue  of 
120,000  authorized  by  section  2  are  to  be  is- 
sued for  the  purpose  of  the  original  act  (St. 
1891,  p.  216,  c.  241)  and  "for  the  further  ex- 
tension and  Improvement  of  its  water  supply 
system,"  and  is  made  conditional  on  this: 
"That  no  source  of  water  supply  for  domestic 
purposes  shall  be  taken  under  this  act  with- 
out the  consent  of  the  state  board  of  health, 
and  that  the  location  of  all  drains,  reservoirs 
and  wells  shall  be  subject  to  the  approval  of 
said  board."  The  consent  of  the  state  board 
of  health  was  not  obtained  to  the  taking  of 
the  213  acres  of  land  here  In  question. 


On  Decemb^  4,  1905  (that  Is  to  say,  over 
seven  months  after  the  taking  here  In  ques- 
tion) the  water  board  applied  to  the  state 
board  of  health  "to  view  the  lands  so  taken 
as  sho^vn  upon  the  accompanying  map,  and 
to  consent  to  the  taking  of  water  for  domestic 
purposes  from  these  lands,  and  to  moke  such 
examination  of  said  lands  and  the  waters 
thereof  as  may  be  necessary  to  advise  our 
board  as  to  the  acts  necessary  to  insure  the 
preservation  and  purity  of  such  water  sup- 
ply." To  this  request  the  state  board  of 
health  seat  an  answer  dated  January  4,  1906, 
the  material  portion  of  which  was  In  these 
words:  "The  wells  from  which  the  water  sup- 
ply of  Sharon  is  now  being  drawn  proved  in- 
adequate for  the  supply  of  the  town  during 
the  past  Biunmer,  and  it  appears  that  an 
auxiliary  supply  has  been  obtained  by  draw- 
ing  water  directly  from  Beaver  Hole  Meadow 
brook.  In  the  communication  addressed  to 
your  board  under  date  of  March  5,  1903,  the 
state  board  of  health  expressed  the  opinion 
that  this  brook  is  an  unsafe  source  from 
which  to  take  water  directly  for  drinking 
or  other  domestic  purposes,  and  advised  that 
tests  be  made  with  a  view  to  obtaining  an 
adequate  supply  of  water  for  the  town  In 
the  valley  of  the  brook  above  the  wells.  In 
a  subsequent  communication,  dated  June  4, 
1903,  the  board  again  advised  that  you  make 
a  test  in  the  valley  of  Beaver  brook  above 
your  present  wells  to  determine  the  practica- 
bility of  obtaining  an  adeo  late  supply  of 
good  water  from  the  ground  in  this  region. 
It  appears  that  no  tests  have  thus  far  been 
made  In  the  region  indicated  or  elsewhere, 
and  the  board  has  no  means  of  determining 
definitely  whether  the  necessary  quantity  of 
ground  water  can  be  obtained  In  this  region 
or  its  probable  quality.  Under  the  circum- 
stances the  board  is  unable  to  advise  you 
as  to  the  protection  of  a  water  supply  in  this 
region  or  to  consent  at  present  to  the  taking 
of  a  supply  here.  The  board  would  again  ad- 
vise that  you  make  tests  in  the  valley  of  the 
brook  above  your  present  wells,  and  when  the 
results  of  investigations  are  available  will 
give  the  matter  further  consideration." 

On  these  facts  the  superior  court  dismissed 
the  petition  and  entered  judgment  fur  the  de- 
fendant, and  the  case  is  here  on  an  appeal 
therefrom. 

Apart  from  other  possible  objections  we 
are  of  opinion  that  the  taking  now  before  us 
was  not  valid  as  a  taking  of  water  because 
the  consent  of  the  state  board  of  health  had 
not  been  obtained  as  required  by  St.  1905,  p. 
60,  c.  91,  {  2.  See  also  Rev.  Laws,  c.  75,  i 
117. 

The  only  power  of  condemning  land  which 
the  water  commissioners  had  in  behalf  of  the 
defendant  town  was,  in  the  words  of  the  wa- 
ter company's  charter,  to  take  "all  lands, 
rights  of  way  and  easements  necessary  for 
holding  and  preserving  such  water,  ai.d  for 
conveying  the  same  to  any  part  of  said  towns 
of    Sharon,    Canton   or    Stoughton."     That 
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means  tbat  when  a  source  of  water  supply 
had  been  acquired  by  purchase  or  otherwise, 
all  lands  necessary  "for  holding  and  preserv- 
ing such  water  and  for  conveying  the  same" 
to  the  consumer  could  be  taken. 

We  do  not  find  it  necessary  to  decide  what 
effect  Is  to  be  given  to  the  words  "and  pre- 
serving" In  the  provision  that  all  lands  neces- 
sary "for  holding  and  preserving  such  water" 
may  be  taken.  Land  for  holding  such  water 
means  land  for  a  reservoir.  It  may  be  that 
land  "for  preserving  such  water"  means  land 
necessary  to  protect  the  water  from  Impurity 
before  it  comes  to  the  reservoir.  If  that  Is 
what  la  meant.  It  does  not  make  the  taking 
here  in  question  a  valid  taking  of  land  for 
two  reasons:  First,  the  power  of  condannlng 
land  "for  preserving  such  water"  was  confin- 
ed to  the  waters  which  the  water  company 
was  authorized  to  acquire.  Neither  the  water 
company  nor  the  town  ever  acquired  by  pur- 
chase or  otherwise  any  waters  which  it  was 
authorized  to  take  by  St.  1883,  p.  4C9,  c.  177. 
Second,  passing  that  by,  the  town  never  had 
even  used  the  waters  of  the  brook.  The  wa- 
ter company  has  used  them  "occasionally," 
but  the  town  used  the  water  from  the  filter 
and  tubular  wells  only.  It  follows  that  the 
taking  here  in  question  was  not  good  as  a  tak- 
ing of  land. 

Judgment  affirmed. 


(IM  Mass.  212) 

EUSTIS  MFG.  CO.  V.  SACO  BRICK  CO. 

(Supreme  Jodicial  Court  of  Massachusetts.' 
Suffolk.    March  6,  1908.) 

1.  Prircipai.  AN0  Agent— OoNTBACT  op  Sate 
—Wabbanty— Liability  of  Pabties. 

Where  a  written  contract  for  the  sale  of 
an  engine  was  an  unrestricted  undertaking  by 
the  agent  to  perform,  and  was  signed  by  such 
agent  individually,  both  principal  and  agent 
were  liable  thereon ;  the  agent  because  of  the 
nnrestricted  undertaking  to  perform,  and  the 
principal  on  proof  that  it  was  the  real  party 
in  interest. 

[EM.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  §§  467-471.] 

2.  Sales— Bbeaoh  of  Contbact— Defenses— 
Mutual  Mistake. 

A  party,  sued  at  law  for  an  alleged  breach 
of  warranty  in  a  written  contract  of  sale,  can- 
not Introduce  extrinsic  evidence  to  prove  that 
by  mutual  mistake  as  to  the  parties  to  be 
bound  the  written  instrument  embodied  a  differ- 
ent contract  from  that  actually  made,  unless 
such  facts  were  pleaded  as  an  equitable  defense, 
as  authorized  by  Rev.  Laws,  c.  173,  f  78. 

3.  EQurrr  —  Remedy  at  Law  —  Cohcubrent 
Remedy. 

The  remedy  In  equity  on  the  ground  of  mu- 
tual mistake  Is  concurrent  with  the  remedy  cre- 
ated by  Rev.  Laws,  c.  173,  §  78,  authorizing 
proof  of  such  facts  when  pleaded  as  an  equita- 
ble defense. 

fHH.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  19,  Equity,  {  141.] 

4.  SAjfE— Bit.r,— Demurheb. 

On  demurrer  to  a  bill  in  equity  for  relief 

against  a  suit  on  a  written  contract  in  which  b.v 

mutual  mistake  an  agent  bound  himself,  instead 

of  his  principal,  all  the  allegations  of  the  bill 
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with  reference  to  the  existence  of  such  mistake 
are  admitted. 

IBM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  <  494.] 

6.  Refobuation  of  Instbumentb— Right  to 
Relief. 

Where  defendant,  at  the  time  it  purchased 
a  gas  engine  from  plaintiff,  had  knowledge  and 
was  fully  informed  that  plaintiff  was  acting 
only  as  agent  for  the  manufacturer,  and  that 
plaintiff  neither  manufactured  such  engines  nor 
possessed  facilities  for  making  the  tests  re- 
quired by  the  contract,  and  did  not  intend  to  m- 
cur  any  contractual  liability  on  its  part,  but 
that  the  engine  should  be  built  and  its  capacity 
and  mechanical  excellence  be  guaranteed  by  the 
manufacturer,  who  was  the  vendor  and  to  whom 
the  purchase  price  was  paid,  plaintiff  was  enti- 
tled to  reformation  of  the  contract  of  sale, 
which  plaintiff  signed  individually,  so  as  to  show 
tliat  it  signed  as  agent  only. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Reformation  of  Instruments,  §§  24-41.] 

6.  Sake— Mistake  of  Fact  ob  Law. 

Where  plaintiff,  acting  only  as  agent  for 
the  manufacture  of  a  gas  engine,  contracted  for 
the  sale  thereof  to  defendant,  signing  the  con- 
tract in  its  individual  name,  and  the  contract 
would  have  been  correctly  set  forth,  but  for 
plaintiff's  misapprehension  as  to  the  effect  upon 
its  liability  of  the  language  employed  by  it  in 
the  contract,  plaintiff  having  mistaken  the  form 
of  signature  as  an  execution  of  the  contract  by 
which  its  principal,  rather  than  itself,  became 
bound,  the  error  constituted  a  mistake  of  fact 
against  which  equity  would  grant  relief,  and 
not  a  mistake  of  law. 

7.  Equity— Parties— Necessary  Parties. 

The  rule  that  all  persons  having  a  material 
interest  in  the  subject-matter  of  a  suit  In  equity 
must  be  made  parties  will  not  be  applied  if  the 
court  can  proceed,  consistently  with  the  merits 
of  the  case,  to  a  decree  as  to  the  parties  before 
it,  even  if  there  be  absent  interested  persons 
over  whom  the  court  has  no  jurisdiction. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  §  256.] 

8.  Same— Pleadino. 

Where  parties  having  an  interest  in  the 
subject-matter  of  a  bill  in  equity  are  beyond  the 
jurisdiction  of  the  court,  it  is  sufficient  if  such 
excuse  for  the  nonjoinder  as  parties  appears 
generally  from  the  bill,  without  being  specially 
pleaded. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  {  256.] 

9.  Same— Decbee— Process  to  Sustain. 

Where  a  foreign  corporation  doing  business 
in  Massachusetts  was  interested  in  the  subject- 
matter  of  a  suit  to  reform  a  contract  of  sale, 
such  corporation,  though  made  a  party,  would 
not  be  concluded  by  a  decree  in  such  suit  un- 
less, after  being  served  with  process  within  the 
jurisdiction,  it  appeared;  St  1903,  p.  443,  c 
437,  {  58,  relating  to  service  of  writs  on  foreign 
corporations  doing  business  in  Massachusetts, 
being  inapplicable. 

10.  Injunction  —  Subjects  op  Relief  —  Usji 
OF  Written  Contract. 

Where  defendant  was  attempting  to  wrong- 
fully assert  a  liability  against  plaintiff  under  a 
written  contract,  which  plaintiff  intended  to  sign 
only  as  agent  for  another,  the  court  was  not  lim- 
ited to  affording  plaintiff  relief  by  reformation 
of  the  contract,  but  might  restrain  defendant 
from  making  a  wrongful  use  of  the  instrument 
to  plaintiff's  prejudice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §  C8;  vol.  42,  Reformation 
of  Instruments,  ig  195-197.] 
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11.  iRefobmatior  of  Instbixments— Pasties— 
Pbocedube. 

In  a  suit  to  reform  a  written  contract  of 
sale  for  a  mistake  as  to  the  party  intended  to  be 
bound,  plaintiff  claiming  that  it  acted  merely  as 
agent  of  the  manufacturer,  a  nonresident  corpo- 
ration, and  had  no  intention  of  binding  itself 
personally  in  accordance  with  the  written  con- 
tract, plaintiff  was  required  to  join  such  nonres- 
ident corporation  as  a  party  and  make  such 
service  on  it  as  the  court  should  order,  under  eq- 
uity rule  5,  and  then,  if  the  corporation  did  not 
appear,  or  if  it  appeared  and  moved  to  dismiss 
for  want  of  jurisdiction,  the  court  could  admin- 
ister appropriate  relief  as  between  the  remain- 
ing parties. 

Appeal  from  Superior  Clpurt,  Suffolk  County. 

Bill  by  the  J.  P.  Eustls  Manufacturing 
Company,  a  Maine  corporation,  against  the 
Saco  Brick  Company,  also  a  Maine  corpora- 
tion, to  restrain  the  further  prosecution  of 
an  action  brought  by  defendant  against  plain- 
tiff and  for  the  reformation  of  a  contract. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeals.  Reversed,  and  decree  entered 
sustaining  a  demurrer  to  the  bill  for  want  of 
parties,  with  leave  to  amend. 

Plaintiff  alleged:  That  on  April  1,  1906, 
the  Bruce-Mbrriam-Abbott  Company,  an  Ohio 
corporation,  was  engaged  in  the  manufacture 
and  sale  of  gas  engines  at  Cleveland,  Ohio, 
where  the  engines  were  tested,  and  also  bad 
printed  forms  of  contracts  Intended  to  be 
made  by  it  with  purchasers  of  Its  engines. 
That  plaintiff  was  a  general  agent  for  said 
corporation,  with  possession  of  such  printed 
forms,  but  that  plaintiff  did  not  manufacture 
gas  engines  and  bad  no  works  at  which  they 
.could  be  tested,  ^niat  defendant  had  opened 
negotiations  with  plaintiff  as  agent  of  the 
Bruee-Merriam-Abbott  Company  for  the  pur- 
chase of  an  engine,  and  as  a  result  of  such 
negotiations  duplicate  forms  of  a  contract 
were  prepared  by  altering  one  of  the  printed 
forms  prepared  by  the  Bruce-Merrlam-Abbott 
Company  for  its  use,  and  such  duplicate 
forms  were  then  signed  by  plaintiff  and  de- 
fendant, as  follows: 

"Saco  Brick  Co.,  Saco,  M& 

"The  J.  P.  Eustia  Mfg.  Co.,  general  agents 
for  the  Bruce-Merrlam-Abbott  Co.,  hereby 
propose  to  furnish  and  deliver  t.  o.  b.  cars 
Cleveland,  not  later  than  April  24,  1908,  one 
55  H.  P.  twin  cylinder  vertical  gas  engine, 
with  belt  pulley,  the  same  arranged  for  gaso- 
line fuel,  and  to  have  air  starting  outfit 

"The  engine  shall  be  tested  at  our  wottcs 
and  develop  55  actual  brake  H.  P. 

"All  bearings  on  crank  shaft  and  connect- 
ing rods  shall  be  of  best  Babbitt,  and  shall 
be  of  ample  proportions  to  insure  cool  and 
continuous  running  for  long  periods  of  time 
at  full  load. 

"The  connecting  rods  shall  be  steel  forgings, 
with  phosphor  bronze  head.  The  connecting 
rods  at  the  upper  end  shall  be  automatic  In 
adjustment,  and  at  the  lower  end  shall  be 
adjustable  from  the  crank  case  without  re- 
moTing  th^  cylinders. 

"The  crank  shaft  and  connecting  rods  lAall 


both  be  steel  forgings,  without  weld.  The 
engine  shall  be  provided  with  piston  valve 
throttling  governor,  arranged  to  throttle  the 
mixture.  Hand  cocks  shall  be  fitted  so  that 
the  fuel  can  be  adjusted  to  secure  the  maxi- 
mum of  economy  at  all  loads. 

"The  engine  shall  be  equipped  with  elec- 
trical Ignition,  the  improved  form  of  oil  con- 
tact, jump-spark  ignition  system,  being  used. 

"The  cylinder,  cylinder  beads  and  valve 
parts  shall  be  thoroughly  water-Jacketed  to 
prevent  undue  heating  of  any  part 

"The  crank  shall  dip  In  a  back  of  oil  in 
crank  chamber,  and  shall  provide  ■  thorough 
lubrication  for  the  cylinder  crank  and  main 
bearings.  Bore  and  stroke  shall  be  11x13", 
the  crank  shaft  5"  diameter,  total  length  of 
the  main  bearings  shall  be  38%". 

"We  will  guarantee  the  engine  to  develop 
a  10%  over-load. 

"Also  guarantee  the  engine  to  operate  be- 
tween no  load  and  full  load  without  more 
than  2%  variation  In  speed.  The  engine  shall 
run  quietly  without  vibration  when  installed 
according  to  our  Instructions. 

"Blue  print  showing  foundation  plans, 
method  of  exhaust,  piping  for  water  and  fuel, 
and  wiring  for  Ignition  system,  foundation 
bolts,  wrenches,  oil  cans,  muffler  and  ignition 
plugs,  and  spark  coil. 

"Foundation  plan  only  is  famished  by  B. 
M.  A.  Co.  Foundation  to  be  built  by  their 
purchaser.  Foundation  bolts  to  be  furnished 
by  B.  M.  A.  Co. 

"All  necessary  labor  to  be  furnished  by 
purchaser,  except  the  services  of  one  erecting 
man  which  we  agree  to  furnish  without 
charge,  The  purchaser  to  set  the  engine  on 
the  foundation,  our  man  will  make  the  con- 
nection, start  the  engine,  and  instruct  7onr 
engineer  In  Its  use  and  car& 

"It  is  guaranteed  that  all  our  engines  are 
thoroughly  tested  and  found  to  be  In  good 
working  order  before  leaving  the  factory. 
That  this  machine  will  do  good  work  when 
properly  handled.  Any  part  or  parts  becom- 
ing broken  or  useless  through  defective  work- 
manship or  material  during  the  first  year 
win  be  supplied  the  purchaser  without  diarge 
f.  o.  b.  Cleveland. 

"We  propose  to  furnish  the  above  engine 
for  one  thousand  seven  hundred  fifty  dollars 
($1,750.00)  f.  o.  b.  Cleveland.  Payments  to 
be  made  one-third  on  receipt  of  bill  of  lading, 
one-third  30  days  from  same  date,  and  one- 
third  60  days,  or  the  option  of  2%  for  cash 
discount  30  days  from  date  of  bill  of  lading 
provided  the  engine  has  been  installed.  If 
delay  is  caused  by  purchaser  so  that  the 
engine  cannot  be  started  within  30  days  from 
date  of  bill- of  lading  this  discount  clause 
shall  be  void,  and  the  first  named  terms  be- 
come operative. 

"We  guarantee  to  use  all  best  endeavors  to 
secure  through  the  transportation  companies 
the  earliest  possible  delivery  to  Saco. 

"It  Is  agreed  ttiat  the  title  and  right  of 
possession  shall  remain  Is  J.  P.  Eustls  Mfg. 
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Co.  until  payment  has  been  made  In  full,  and 
If  such  payment  is  not  made  J.  P.  Eustls  Mfg. 
Ca  may  take  possesalon  of  said  engine  and 
■ell  the  same,  on  giving  10  days  notice  of 
■ach  sale  by  posting  notices,  and  apply  the 
proceeds  of  such  sale  to  the  expense  of  tak- 
ing possession  and  making  sale,  and  to  cover 
the  balance  due  on  this  contract,  with  inter- 
est, and  render  the  overplus  to  you. 
"Accepted :    Saco  Brick  Co. 

"Lewis  B.  Stilhnan,  President 
"James  A.  Durgln,  Treas. 
"Approved : 

"J.  P.  XhistiB  Mfg.  Company. 
"J.  P.  Eustls,  Treas." 

That  It  was  plalntitTs  Intent  to  act  merely 
■a  agent  for  the  Bmce-Merriam-Abbott  Com- 
pany, and  not  to  bind  itself,  and  that  defend- 
ant also  Intended  and  believed  tliat  the  agree- 
ment was  signed  by  plaintiff  in  its  capacity 
as  agent  and  not  as  principal.  That  an  ac- 
tion at  law  had  been  brought  by  defendant 
against  plaintiff  for  an  alleged  breach  of 
warranty  of  such  engine,  In  which  plaintiff 
would  be  deprived  of  the  full  effect  of  the 
equitable  defense.  That  the  agreement  was 
not  intended  by  either  party  to  it,  to  be  the 
agreement  of  plaintiff,  and  if  it  was  the  legal 
agreement  of  plaintiff,  then  plaintiff  would 
be  derived  of  the  defense  that  it  was  so 
only  because  of  mistake,  carelessness,  and 
ignorance  in  the  aignlng  of  the  printed  form 
of  the  contract 

O.  C.  Abbott  for  appellant  Fred  L.  Nor- 
ton, for  appellee. 

BBALBY,  J.  By  the  terms  of  the  contract 
In  its  present  form  no  invalidity  appears, 
and  both  principal  and  agent  could  be  held  by 
the  defendant  for  the  performance  of  the 
promise.  The  plaintiff.  If  an  agent  would  be 
liable  because  of  an  unrestricted  undertaking 
to  perform,  while  the  Bruce-Merriam-Abbott 
Company,  which  is  referred  to  as  Its  prin- 
cipal, could  be  reached,  because  oral  evidence 
might  be  Introduced  to  prove,  that  it  was  the 
real  party  in  Interest  Brown  v.  Bradlee, 
ISe  Mass.  28,  80  N.  E.  85,  15  U  R.  A.  609, 
32  Am.  St  Bep.  430;  Crawford  v.  Moran.  168 
Mass.  446,  449,  47  N.  B.  132.  The  plaintiff 
having  been  sued  at  law  for  an  alleged 
breach,  unless  It  pleads  an  equitable  defense 
under  Rev.  Laws,  c.  173,  {  78,  Is  precluded  at 
the  trial  from  Introducing  extrinsic  evidence 
to  prove  in  defense,  that  by  mutual  mistake 
as  to  the  parties  to  be  bound,  the  written  in- 
strument embodied  a  different  contract  from 
that  which  they  actually  made.  Tucker  Mfg. 
Co.  V.  Fairbanks,  OS  Mass.  101, 104.  Instead, 
however,  of  Invoking  the  aid  of  the  statute 
for  defensive  relief,  it  has  elected  the  con- 
current remedy  of  a  bill  in  equity.  Barton 
V.  Badclyffe,  149  Mass.  275,  280,  21  N.  B. 
374;  Page  v.  HIggins,  150  Mass.  27,  28,  22  N. 
B.  03,  5  U  B.  A.  152;  Nathan  v.  Nathan,  166 
Mass.  204,  44  N.  E.  221.  But  while  the  ob- 
jection of  the  adequacy  of  the  remedy  at  law 


is  not  well  taken,  there  remain  the  other 
questions  raised  by  the  demurrer,  that  either 
a  case  for  equitable  relief  has  not  been 
stated,  or  if  established,  appropriate  relief 
cannot  be  decreed  for  want  of  necessary  par- 
ties. The  uncertainty  as  to  the  intention  of 
the  parties,  which  often  arises  from  conflict- 
ing evidence  where  the  reformation  of  a  bilat- 
eral contract  is  sought  upon  the  ground  of 
mistake.  Is  eliminated,  as  all  the  allegations 
of  the  bill  are  admitted  by  the  demurrer. 
Upon  an  examination  of  them  It  Is  manifest 
that  the  parties  to  the  contract  were  Intend- 
ed to  be  the  defendant  and  the  Bruce-Mer- 
riam-Abbott Company.  In  the  preliminary  ne- 
gotiations, as  well  as  at  the  time  of  acceptance 
and  execution,  the  defendant  was  fully  In- 
formed of  tiie  representative  capacity  in 
which  the  plaintiff  acted,  and  also  knew  that 
it  neither  manufactured  engines,  nor  possess- 
ed facilities  for  making  the  required  tests 
called  for  by  the  contract,  and  did  not  In- 
tend to  incur  any  contractual  liability,  but 
only  to  act  in  behalf  of  Its  principal.  With 
full  knowledge  by  all  concerned  of  the  facts, 
it  was  mutually  understood  that  plans  were 
CO  be  prepared,  tbe  engine  built  and  delivered, 
and  Its  capacity  and  mechanical  excellence  in 
operation  guaranteed  by  the  manufacturer, 
who  was  the  vendor,  and  to  whom  the  pur- 
chase price  was  to  be  paid.  Both  sides  are 
thus  placed  unequivocally  in  a  position, 
where  they  had  come  to  a  full  understanding 
of  the  terms  of  a  sale,  which  through  mu- 
tual misconception  their  written  agreement ' 
does  not  fully  express.  It  Is  claimed  that  in 
many  particulars  tbe  engine  failed  to  corres- 
pond with  the  warranty,  and  unless  tbe  plain- 
tiff is  relieved,  it  may  be  liable  In  damages  tp 
the  defendant  If  this  result  follows,  the  d» 
feodant  although  fully  cognizant  of  their  mu- 
tual error,  which  It  refuses  to  correct  obtains 
an  unconscientious  advantage  over  tbe  plain- 
tiff, which  originally  neither  intended.  If 
the  claim  is  not  established,  even  then  the 
plaintiff  is  exposed  to  the  expense  and  vexa- 
tion of  litigation  to  which  It  has  been  sub- 
jected by  the  defendant's  conduct  Tbe  pow 
er  of  a  court  of  equity  to  reform  the  wrltlnt, 
to  express  the  contract  upon  which  they 
agreed.  Is  denied  by  the  defendant  upon  th«- 
sole  ground  that  the  mistake  was  not  an  er- 
ror of  fact  but  of  law.  But  while  the  pai<- 
tles  correctly  understood  the  subject-matter 
and  principal  puri>ose  of  tbe  contract  they 
were  subject  to  a  mutual  mistake  when  using 
and  filling  in  the  printed  form,  as  to  tbe  ante- 
cedent legal  rights  and  liabilities  of  tbe  plain- 
tiff. They  liad  come  to  an  agreement  which 
would  have  been  correctly  set  forth  but  for 
the  misapprehension  of  the  plaintiff,,  by  whom 
apparently  it  was  prepared,  as  to  the  effect 
upon  its  liability  of  tbe  language  employed, 
and  who  mistook  the  form  of  signature  as 
an  execution  of  the  contract  by  which  its 
principal,  rather  than  Itself,  became  bound. 
Their  error  constituted  a  mistake  of  fact, 
from   wlilch   equi^   will   grout  relief  by   a 
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reformation  of  the  Instrument  to  conform  to 
the  actual  bargain  the  parties  made,  but 
failed  to  express.  Canedy  t.  Marcy,  13  Gray, 
373;  Stockbrldge  Iron  Co.  t.  Hudson  Iron 
Co.,  107  Mass.  290,  319;  Page  t.  Hlggins, 
ubl  supra,  pp.  30,  31;  Goode  t.  Riley,  153 
Mass.  085,  28  N.  El.  228 ;  Livingstone  y.  M^ir- 
phy,  187  Mass.  315,  72  N.  E.  1012;  De  Friest 
f.  Bradley,  192  Mass.  346,  353,  78  N.  B.  467; 
Eastman  v.  Provident  Relief  Ass'n,  65  N.  H. 
176,  18  AtL  745,  5  L.  R.  A.  712,  23  Am.  St 
Rep.  29;  Woodbury  Sav.  Bank  &  Building 
Ass'n  T.  Charter  Oak  Fire  &  Marine  Ins.  Co., 
31  Conn.  617,  529;  Griswold  y.  Hazard,  141 
D.  S.  260,  11  Sup.  Ct  972,  35  Ll  Ed.  678;  Ste- 
pylton  y.  Scott,  13  Yes.  424;  Beauchamp  v. 
Winn,  6  H.  U  223,  233,  234.  1  Story,  Eq. 
Jar.  (13tb  Ed.)  by  Bigelow,  H  111,  140,  note 
"a,'*  and  cases  cited;  2  Pom.  Bq.  Jur.  (3d 
Ed.)  S§  858,  849,  and  cases  cited.  In  the  ap- 
plication of  this  principle,  mistakes  as  to 
title  have  been  corrected,  the  word  "heirs" 
substituted  for  "successors,"  omission  of 
words  of  inheritance  supplied,  a  deed  reform- 
ed to  bind  a  copartnership  instead  of  an  In- 
dividual member,  a  mortgage  In  the  name  of 
an  agent  rectUied  by  Inserting  the  name  of 
the  principal  as  mortgagor,  and  the  principal 
substituted  for  a  trustee,  who  had  been  mis- 
takenly designated,  and  had  bound  himself 
as  a  contracting  party.  Livingstone  v.  Mur- 
phy, ubl  supra;  Haddock  y.  Williams,  10 
Vt  570;  Denys  y.  Shackburg,  4  Y.  &  C.  42; 
Colchester  y.  Culver,  29  Vt  111;  McXaugh- 
ten  v.  I'artrldge,  11  Ohio,  222,  223,  38  Am. 
Dec.  731 ;  Remiugton  ▼.  Hlggins,  54  Cal.  620;^ 
Blakeman  y.  Blakeman,  39  Conn.  320;  Hauss-^ 
man  t.  Burnham,  59  Conn.  11 T,  22  Atl.  10C3, 
21  Am.  St.  Rep.  74 ;  Sparta  School  Tp.  v.  Men- 
dell,  138  Ind.  188,  37  N.  B.  604.  It  is  to  be  in- 
ferred from  the  record,  that  the  contract  has 
been  fully  executed,  hut  this  does  not  prevent 
suitable  relief.  If  reformation  Is  decreed,  the 
defendant  Is  not  deprived  of  any  right  but 
still  has  Its  alleged  cause  of  action  against  the 
party,  who  alone  should  be  chargeable  in  dam- 
ages for  any  failure  to  comply  with  the  war- 
ranty.   Long  y.  Athol,  195  Mass. ,  82  N.  E. 

665 ;  Harrison  v.  Talbot  2  Dana  (N.  T.)  258 ; 
Paine  y.  Upton,  87  N.  Y.  327,  41  Am.  Rep.  371; 
1  Story,  Eq.  Jur.  (13th  Ed.)  { 159.  If,  however, 
the  plalnticr  is  entitled  to  relief  in  some  form 
npon  proof  of  the  averments  of  the  bill,  we 
are  asked  to  say  that  it  cannot  be  adminis- 
tered unless  the  Bruce-Merrlam-Abbott  Com- 
pany, a  foreign  corporation,  is  joined  as  a 
party.  In  equity  the  general  mle  Is,  that  all 
persons  having  a  material  Interest  in  the 
subject-matter  of  the  suit  must  be  made  par- 
ties. But  having  been  Introdnced  for  the 
purpose  of  justice,  the  rule  will  not  be  appli- 
ed to  accomplish  Its  defeat.  If  consistently 
with  'the  merits  of  the  case,  the  court  can 
proceed  to  a  decree  as  to.  the  parties  before 
It,  even  If  other  persons  who  may  be  In- 
terested, but  over  whom  it  does  not  possess 
Jurisdiction,  are  absent.  Upon  an  elaborate 
review  of  the  authorities  by  Judge  Story  In 


West  y.  Randall.  2  Mason  (U.  8.)  181-190. 
Fed.  Cas.  No.  17,427,  he  says,  "whenever, 
therefore^  the  party  supposed  to  be  material- 
ly interested  is  without  the  jurisdiction  of 
tie  court  •  •  •  the  court  will  not  insist 
npon  the  objection,  but  if  it  can  will  proceed 
to  make  a  decree  between  the  parties  before 
the  court  since  It  is  obvious  that  the  case 
cannot  be  made  better."  After  full  consid- 
eration, this  modtScatlon  of  the  general  rule 
was  recognized,  approved,  and  followed.  In 
the  case  of  Florence  Sewing  Machine  Co.  y. 
Groyer  &  Baker  Sewing  Machine  Co.,  110 
litass.  1,  8,  9,  where  one  of  the  grounds  of 
demurrer  was,  that  certain  foreign  corpora- 
tions, who  were  joint  licensors  with  the  de- 
fendant had  not  been  joined.  It  is  sufficient 
if  this  excuse  for  the  nonjoinder  of  parties 
appears  generally  from  the  bill  without  being 
specially  pleaded.  Palmer  y.  Stevens,'  lUO 
Mass.  461,  466.  The  provlsiona  of  St  1903, 
p.  443,  c.  437,  {  58,  relating  to  the  service  of 
writs  upon  foreign  corporations  doing  busi- 
ness in  this  commonwealth,  being  Inapplica- 
ble, if  the  corporation  were  made  a  party  it 
would  not  be  concluded  by  a  decree,  unless 
after  being  served  with  process  within  this 
jurisdiction  it  appeared.  Florence  Sewing 
Machine  Co.  v.  Grover  &  Baker  Sewing  Ma- 
chine Co.,  ubl  supra.  Under  these  circum- 
stances the  plaintiff  should  not  be  left  rem- 
ediless. It  is  not  in  the  situation  of  a  party 
asking  for  affirmative  relief,  where  npon  ref- 
ormation being  ordered,  the  bill  could  be  re- 
tained for  the  assessment  of  damages,  as  in 
Butler  y.  Barnes,  00  Conn.  170,  190.  But 
the  right  to  be  relieved  rests  npon  the  ground, 
that  while  the  defendant  Is  entlrled  to  the 
benefit  of  the  contract  the  parties  intended 
to  make  and  supposed  they  had  made.  It 
would  be  Inequitable  and  unjust  to  permit  the 
enforcement  at  law  of  an  agreement  which,  if 
reformed  in  accordance  with  their  intention, 
would  relieve  the  plnintlCT  from  all  liability. 
See  Dehon  v.  Foster,  4  Allen,  545,  630,  551. 

The  court  not  being  limited  to  one  form  of 
remedy,  even  If  It  should  decline  to  rectify 
the  contract  because  of  the  absence  of  a 
party  who.  If  within  Its  jurisdiction,  and 
served  with  process,  upon  rectification  would 
become  bound  to  Its  performance,  may  enjoin 
the  defendant  from  making  a  wronpful  use 
of  the  Instrument  to  the  damage  of  the  plain- 
tiff. Tompson  y.  National  Rank  of  Redemp- 
tion, 106  Mass.  128;  Florence  Sewing  Ma- 
chine Co.  y.  Grover  &  Baker  Sewing  Machine 
Co.,  110  Mass.  12;  2  Daniel,  Ch.  PL  Sc  Pr. 
(eth  Am.  Bd.)  8  1623.  Field  y.  Cory,  T  N.  3, 
Eq.  574.  It  must  be  Jeft  to  the  superior 
court  when  put  in  possession  of  the  merits 
of  the  controversy,  to  decide  as  to  the  meaa> 
nre  of  relief  which  should  be  granted. 

But  while  the. plaintiff  has  stnted  a  Oise 
for  equitable  relief,  we  are  of  opinion  that 
as  matter  of  practice,  the  pialntifT  should 
amend  by  joining  the  nonresident  corpora- 
tion as  a  party,  and  make  such  service  upon 
it  as  may  be  ordered  under  the  fifth  equity 
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role.  U  the  corporation  does  not  appear,  or 
If  It  appears  and  moves  to  dismiss  for  want 
of  jurisdiction,  tben,  for  the  reasons  stated, 
the  court  has  jurisdiction  to  administer  ap- 
propriate relief  as  between  the  present  par- 
ties. Htldreth  t.  Thtbodeau,  186  Mass.  83, 
84,  71  N.  B.  Ill,  104  Am.  St  Rep.  560. 

The  decree  dismissing  the  bill  must  be  re- 
versed, and  a  decree  entered  sustaining  the 
demurrer  for  want  of  parties,  with  leave  to 
the  plaintiff  to  amend  the  bill  by  Joining  the 
Bmoe-Merriam-Abbott  Company  as  a  party 
defendant. 

Ordered  accordingly. 

(1*8  Mass.  248)    . 

SINCLAIR  et  al.  y.  BRIGHTMAN  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    March  11,  1908.) 

L  MTJinCIPAI.     COBPORATIONB— Watebs— Mu- 

RiciPAi,  Supply  —  Rates  —  Tbubt  Funds  — 

DiBPOSITION. 

St.  1871,  p.  514,  c  188,  {  16,  authorized 
the  city  of  Fall  River  to  issue  certificates  of 
debt,  to  be  denominated  "water  bonds  of  the 
city  of  Fall  River";  and  section  17  declared 
that  the  city  council  should  from  time  to  time 
T^ulatethe  price  of  rent  for  the  use  of  water, 
with  a  view  to  the  payment  from  the  net  income 
and  rates,  not  only  of  interest,  but  ultimately  of 
the  principal,  of  the  debt  so  contracted  for  the 
waterworks,  so  far  as  the  same  might  be  prac- 
ticable and  reasonable.  Beld,  that  the  fund  so 
raised  by  the  water  rates  prescribed  was  not 
thereby  made  a  trust  fund  for  the  payment  of 
water  bonds  issued  by  the  city,  and  constituting 
general  municipal  obligations,  but  that  the  city 
council  was  onl^  required  to  regulate  water 
rates  so  as  to  raise  so  far  as  practicable  a  sum 
sufficient  to  pay  the  debt. 

2.  Same  —  Ordinances  —  Poweb    or     Cmr 
C00NC11/—EXBHCI81;. 

St.  1871,  p.  514,  c.  135,  S  17,  authorized 
the  city  council  of  Fail  River  to  regulate  water 
rents,  with  a  view  to  pajmient  of  the  interest 
and  principal  of  the  water  debt  from  the  net 
income  and  rents.  Held,  that  the  passage  of  an 
ordinance  creating  a  special  fund  of  the  pro- 
ceeds of  such  water  rents,  and  providing  that 
the  same  should  be  used  for  the  payment  of 
interest  and  prindpel  on  the  city's  water  bonds, 
did  not  exhaust  the  power  of  the  city  council  to 
deal  with  the  matter,  nor  prevent  the  amend- 
ment of  such  ordinance,  so  as  to  require  the 
payment  of  water  rents  into  the  general  rev- 
enue fund  of  the  city,  and  to  require  special  ap- 
propriations for  the  payment  of  the  expenses  of 
the  water  department,  including  the  principal 
and  interest  on  the  bonds. 

3.  Same—Public  Policy. 

The  Fall  River  dty  ordinance  of  Novem- 
ber 4,  1907,  providing  that  all  money  received 
by  the  city  collector  for  water  rates  shall  be 
paid  by. him  to  the  city  treasurer,  and  shall  be 
placed  by  the  latter  in  the  general  funds  of  the 
city,  and  providing  that  the  expenses  of  operat- 
ing the  water  department  and  the  principal  and 
interest  of  outstanding  water  bonds  should  be 
met  by  specific  appropriations,  instead  of  from 
the  8i>ecial  fund  previously  existing,  was  not 
contrary  to  the  public  policy  of  the  common- 
wealth. 

4.  CONSTITTJTIONAL  LaW— ClTY  OBDINANCXS— 

Obligation  or  Contbact. 

Where  city  water  bonds  constituted  a  gen- 
eral city  indebtedness,  and  the  statute  under 
which  they  were  issued  did  not  pledge  the  re- 
ceipts of  the  city's  water  department  for  the 
payment  ttereof,  an  ordinance  requiring  pay- 


ment of  such  water  rents  Into  the  city's  general 
fund,  and  that  the  principal  and  interest  of  the 
bonds  be  met  by  special  appropriations,  was  not 
objectionable  as  impairing  the  obligation  of  the 
bondholders'  contract  with  the  city. 
6.  Municipal  Cobpobations— Wateb»— Wa- 
teb  Rates — Obdinanceb— VALiDmr. 

An  ordinance  requiring  payment  of  water 
rates  into  the  general  fund  of  a  city,  and  for 
the  payment  of  the  expenses  of  the  city's  water 
department  and  water  bonds  by  general  appro- 
priations made  by  the  city  council,  was  not  ob- 
jectionable as  creating  a  disproportionate  bur- 
den of  taxation;  there  being  no  obligation  on 
the  part  of  any  taxpayer  to  take  water  from 
the  city's  works. 

6.  Same— Income— Expenses— Poweb  ot  City 
Council. 

St  1902,  p.  310,  c.  393,  {  23,  cl.  15,  provid- 
ing that  the  water  department  of  the  city  of 
Fall  River  shall  be  under  the  charge  of  the  Wa- 
tuppa  Water  Board,  did  not  take  away  the  pow- 
er of  the  cdty  council  to  make  appropriations  for 
the  expanses  of  the  board  and  to  dispose  of  the 
net  income  from  the  waterworks. 

7.  Same— F1NANCE&— Administration. 

A  city  has  power  through  its  proper  author- 
ities to  jprovide  for  the  management  of  its  inter- 
nal affairs,  by  directing  that  a  finance  committee 
or  other  officials  shall  submit  detailed  estimates 
of  intended  expenditures  and  make  recommenda- 
tions with  reference  thereto  to  the  city  council 
before  the  making  of  appropriations  by  that  body. 

8.  Same — Obdinanceb. 

The  council  of  Fall  River  bad  power  to 
pass  Ordinance  Nov.  4,  1907,  S  15,  providing 
that  specific  sums  should  be  appropriated  by 
the  council  for  necessary  repairs,  extensions, 
and  improvements  of  the  waterworks  system, 
for  operation  and  management,  and  for  the  pay- 
ment of  officers  and  employes,  which  appropria- 
tion should  be  voted  on  after  full  and  detailed 
estimates  had  been  submitted  to  the  finance  com- 
mittee by  the  Watuppa  Water  Board,  and  rec- 
ommended by  that  committee  to  the  city  coun- 
cil, under  the  city's  authority  to  regulate  ex- 
penditures. 

9.  Same  —  Officials  —  Failure   to    Act  — 
Waiver. 

Where  an  ordinance  required  appropriations 
for  the  maintenance  of  the  city's  water  depart- 
ment on  estimates  submitted  to  the  city's  finance 
committee  by  the  Watuppa  Water  Board  and 
recommended  by  the  committee  to  the  city 
council,  such  recommendation  was  a  mere  mat- 
ter of  formal  procedure  which  the  council  was 
authorized  to  waive  or  abrogate. 

10.  Mandamus— Public  Duty— Acts  of  Of- 
ficers. 

Where  the  mayor,  auditor,  and  treasurer  of 
a  city,  acting  on  the  advice  of  the  city  solicitor, 
refused  to  recognize  a  valid  ordinance  providing 
for  the  payment  of  water  rents  into  the  city's 
general  fund,  and  for  the  transfer  of  a  portion 
of  the  water  fund  to  the  city's  general  fund,  a 
majority  of  the  common  council  as  such,  and 
in  their  private  capacity  as  taxpayers  and  cit- 
izens, could  maintain  mandamus  to  compel  the 
recognition  of  such  ordinance  and  order;  no 
remedy  in  the  name  of  the  city  being  available. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  §|  286-290.] 

Mandamns,  on  petition  of  James  Sinclair 
and  others,  against  Charles  P.  Brightman 
and  others,  and  a  bill  In  equity  by  and  against 
the  same  parties,  to  enforce  an  ordinance  of 
the  city  of  Fall  River  directing  that  the  reve- 
nne  from  sales  of  water  by  the  city  be  carried 
into  the  general  revenue  account  of  the  city. 
In  the  Supreme  Judicial  Court  the  case  was 
referred  to  the  full  court    Petition  for  man- 
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damns  granted,  and  decree  for  plaintiffs  in 
the  equity  suit 

Jennings,  Morton  &  Brayton,  for  plaintifts. 
Hugo  A.  Dubuque,  City  Sol.,  for  respondents. 

SHELDON,  J.  The  waterworks  of  the  city 
of  Fall  River  have  been  constructed,  and 
rates  for  the  use  of  the  water  supplied  there- 
by have  been  fixed,  under  the  authority  of 
St.  1871,  p.  509,  c  133,  and  some  other  spe- 
cial acts  relating  to  the  water  supply  of  that 
city.  St  1873,  p.  879,  c.  356;  St  1874,  p. 
162,  c.  244;  St  1875,  p.  843,  c.  222;  St  1891, 
p.  727,  c.  114;  St  1893,  p.  866,  a  220;  St 
1894,  p.  209,  c.  233;  St  1895,  p.  544,  c.  478; 
St  1897,  p.  277,  c.  285;  St  1900.  p.  104,  c 
156.  By  a  city  ordinance  of  Fall  River, 
adopted  in  1874,  In  pursuance  of  the  provi- 
sions of  St  1871,'  p.  511,  c.  133,  J  7,  ttie  Wa- 
tuppa  Water  Board  was  created  and  has 
since  been  maintained,  and  has  had  the  care 
and  management  of  these  waterworks.  Re- 
vised Ordinances  of  Fall  River  (Ed.  of  1879) 
c  39;  Id.  (Ed.  of  1904)  c.  46.  By  the  ordi- 
nances of  Fall  River  in  force  up  to  Novem- 
ber, 1907,  it  was  provided  that  all  receipts 
from  water  rates  should  be  paid  to  the  city 
treasurer  and  placed  by  him  to  the  credit  of 
the  waterworks,  and  should  be  appropriated, 
first  to  the  payment  of  the  expenses  of  the 
management  and  repairs  of  the  works;  and 
then  In  the  order  mentioned,  to  the  payment 
of  interest  on  the  water  loan,  to  pay  for  ex- 
tensions within  certain  limits,  for  expenses  to 
be  incurred  for  the  better  protection  and 
preservation  of  the  water  supply  under  St 
1891,  p.  727,  c.  114,  and  all  acta  In  amend- 
ment thereof,  and  finally  to  the  principal  of 
the  water  loan.  Revised  Ordinances  of  Fall 
River  1904,  a  46,  H  13,  15.  The  cost  of  con- 
structing the  works  was  met  by  the  Issue  of 
bonds  as  authorized  by  the  statutes  already 
referred  to.  Issued  to  a  large  amount  since 
the  passage  of  these  ordinances,  and  still 
outstanding.  These  bonds  are  direct  obliga- 
tions of  the  city,  and  constitute  the  water 
loan  mentioned  in  the  ordinances  referred  to. 
They  contain  no  reference  to  these  ordinan- 
ces. Until  1897  the  income  from  the  water 
rates  was  not  sufficient  to  pay  the  expenses 
of  the  management  and  maintenance  of  the 
waterworks  and  the  interest  upon  the  water 
loan,  and  large  sums  were  applied  for  these 
purposes  from  the  general  funds  of  the  city, 
raised  by  direct  taxation;  but  the  revenue 
from  water  rates  has  Increased,  so  that  a 
large  surplus  has  accumulated  therefrom 
over  the  amount  of  all  expenses  and  Interest 
upon  the  water  loan,  and  was  in  the  city 
treasury  at  the  beginning  of  November,  1007. 
The  bonds  constituting  the  water  loan  now 
outstanding  were  issued  at  various  dates 
from  June  15, 1878,  to  May  2,  1904,  Inclusive ; 
they  amount  to  $1,550,000;  and  they  become 
due  at  various  dates  from  May  1,  1908,  to 
May  2,  1934,  inclusive.  Some  of  these  bonds 
were  Issued  to  provide  funds  for  the  payment 


of  prior  bonds  Issued  under  the  Acts  of  1871, 
1873,  1874  and  1875,  referred  to  above.  But 
many  of  the  bonds  originally  so  issued  have 
l>cen  paid  from  direct  taxation  and  by  means 
of  sinking  funds  established  by  the  city.  The 
city  has  provided  sinking  funds  to  pay  the 
principal  of  all  outstanding  water  bonds  when 
they  mature,  as  provided  under  the  general 
laws  of  the  commonwealth,  by  means  of  year- 
ly payments  made  Into  the  sinking  funds 
wholly  from  direct  taxation ;  but  the  sinking 
funds  do  not  provide  for  the  interest  on  the 
water  bonds.  The  present  city  charter  of 
Fall  River  establishes  the  water  department 
of  that  city  "to  be  under  the  charge  of  the 
Watuppa  Water  Board."  St  1902,  p.  310,  c. 
393,  §  23,  d.  15. 

Under  this  state  of  facts,  on  November  4, 
1907,  the  board  of  aldermen  of  Fall  River, 
which  constitutes  Its  city  council  under  sec- 
tion 6  of  Its  charter  as  amended  by  St  1903, 
p.  185,  c.  225,  i  1,  passed  over  the  mayor's 
veto  the  following  ordinance : 

"Section  1.  Section  13,  of  chapter  46,  of 
the  Revised  Ordinances  Is  hereby  amended 
by  striking  out  all  the  words  after  'latter,' 
in  the  third  line  of  said  section,  and  adding 
the  words :  'In  the  general  f imds  of  the  city 
of  Fall  River.'  So  that  the  section  shall 
read: 

"  'Sec.  18.  The  money  received  by  the  city 
solicitor  for  water  rates  shall  be  paid  by  him 
to  the  city  treasurer,  and  shall  be  placed  by 
the  latter  In  the  general  funds  of  the  city 
of  Fall  River.' 

"Sec.  2.  Section  15  of  chapter  46  of  the  Re- 
vised Ordinances  Is  hereby  repealed,  and  in 
Its  place  shall  be  Inserted  the  following: 

"  'Sec.  15.  First  Specific  sums  shall  be  ap- 
propriated by  the -city  council  for  the  neces- 
sary repairs,  extensions  and  improvement 
of  the  waterworks  system,  also  for  operating 
and  managing,  for  the  payment  of  officers, 
agents,  clerks  and  assistants  of  the  Watuppa 
Water  Board.  Said  appropriations  shall  be 
voted  after  full  and  detailed  estimates  have 
been  submitted  to  the  finance  committee  by 
the  Watuppa  Water  Board,  and  recommend- 
ed by  that  committee  to  the  city  council. 

"  'Second.  Payments  of  interest  on  the  wa- 
ter loan,  payments  on  account  of  sinking  fund 
of  said  loan,  and  all  payments  of  principal 
of  said  loan,  shall  follow  the  usual  course  of 
other  city  Indebtedness. 

"  'Third.  The  cost  and  expenses  Incurred 
under  chapter  one  hundred  and  fourteen  of 
the  Acts  of  the  year  eighteen  hundred  and 
ninety-one  shall  be  paid  by  special  appropria- 
tions of  the  city  council  after  such  expendi- 
tures shall  have  had  the  approval  of  said  city 
council,  to  which  body  they  must  have  been 
recommended  by  the  committee  on  finance.' 

"Sec.  S.  This  ordinance  shall  take  effect 
upon  its  passage." 

And  on  December  2,  1907,  the  board  of 
aldermen  passed  over  the  mayor's  veto  an 
order  making  certain  appropriations  and  au- 
thorizing the  city  treasurer  to  transfer  to  the 
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general  revenue  account  of  the  city,  $59,000 
of  the  amount  (which  was  then  nearly  $90,- 
000)  then  credited  to  the  account  of  the  water- 
works department,  and  directing  that  the 
same  be  appropriated  to  various  purposes 
mentioned  in  the  order.  The  treasurer,  the 
auditor,  and  the  mayor  of  Fall  River  claim 
that  the  ordinance  of  November  4,  1907,  and 
the  order  of  December  2, 1907,  are  Invalid  and 
Illegal,  and  they  decline  and  refuse  to  recog- 
nize them  or  to  act  according  to  their  pro- 
visions; and  the  first  of  the  cases  before  ub 
Is  a  petition  brought  by  the  majority  of  the 
aldermen,  individually  and  as  a  board,  for 
a  mandamus  to  command  the  treasurer,  the 
auditor  and  the  mayor  to  recognize  the  va- 
lidity of  the  ordinance  and  of  the  order,  and 
to  command  the  treasurer  and  the  auditor 
to  carry  out  the  said  order. 

The  first  question  to  be  considered  arises 
on  the  language  of  St  1871,  p.  509,  c  133.  By 
section  15  of  this  act  the  dty  of  Fall  Elver 
is  authorized  to  Issue  "scrip,  notes  or  cer- 
tificates of  debt  to  be  denominated  on  the  face 
thereof  "water  bonds  of  the  city  of  Fall  Riv- 
er,* to  an  amount  not  exceeding  five  hundred 
thousand  dollars ;"  and  it  Is  provided  by  sec- 
tion 17  that  "the  city  council  shall  from 
time  to  time  regulate  the  price  or  rent  for 
the  use  of  the  water  with  a  view  to  the  pay- 
ment from  the  net  income  and  receipts-  [of] 
not  only  the  interest,  but  ultimately  the  prin- 
cipal of  the  debt  bo  contracted,  bo  far  as  the 
same  may  be  practicable  and  reasonable." 
The  respondents  claim  that  this  Is  a  legis- 
lative requirement  that  the  receipts  from  wa- 
ter rates  shall  be  applied  to  pay  the  interest 
and  principal  of  the  water  debt;  that  these 
net  receipts  are  thereby  constituted  a  trust 
fund  for  the  benefit  and  security  of  the  hold- 
ers of  the  bonds  authorized  by  that  act  and 
the  acta  supplementary  thereto ;  and  so  that 
the  ordinance  of  November  4,  1907,  is  in- 
valid as  being  In  contravention  of  this  legis- 
lative provision.  But  we  do  not  think  so. 
When  the  Legislature  has  chosen  to  Impose  in 
a  water  act  a  requirement  of  this  nature.  It 
has  not  left  its  meaning  to  conjecture.  For 
example,  in  the  act  for  the  supply  of  water 
to  the  city  of  Boston,  after  authorizing  the 
city  council  to  regulate  the  price  or  rent  for 
the  use  of  the  water,  the  act  expressly  pro- 
vides that  the  net  surplus  Income  "shall  be 
set  apart  as  a  sinking  fund,  and  shall  be  ap- 
propriated for  and  towards  the  payment  of 
the  principal  and  Interest"  of  the  water  debt, 
"and  shall  •  .  *  •  be  applied  solely"  to  that 
purpose  until  the  water  debt  should  be  fully 
paid.  St.  1846,  p.  117,  c.  167,  i  11.  And  pro- 
vision was  made  in  sections  12  and  13  for  an 
Increase  In  the  water  rates  if  they  should 
be  InsuflScient  for  this  purpose,  and  for  their 
reduction  if  they  yielded  a  greater  amount 
than  was  needed.  Minot  v.  Boston,  142  Mass. 
274,  7  N.  E.  920.  The  careful  omission  In  the 
act  of  1871  of  anything  corresponding  to  this 
provision  must  be  presumed  to  have  been  in- 
tentional.   In  view  of  this  omission  and  of 


the  fact  that  the  bonds  authorized  by  this 
act  were  to  be  the  direct  obligations  of  the 
city,  and  of  the  fact  that  before  the  passage 
of  this  act,  this  court.  In  Attorney  General  v. 
Salem,  103  Mass.  138,  and  in  Oarlton  v. 
Salem,  103  Mass.  141,  had  declined  to  enforce 
against  indirect  attack  by  the  city  of  Salem 
the  much  stronger  provisions  contained  In 
St  18C4,  p.  250,  c.  268,  {  13,  we  are  of  opin- 
ion that  the  Legislature  did  not  Intend  to  di- 
rect absolutely  by  the  provisions  of  section 
17  in  the  act  of  1871  that  the  water  rates 
should  be  appropriated  as  a  trust  fund  to 
the  payment  of  the  principal  and  interest  of 
the  water  debt,  but  simply  to  direct  the  city 
council  to  regulate  the  amount  to  be  charged 
for  water  rates  so  as  to  raise,  so  far  as  this 
should  be  found  to  be  practicable  and  rea- 
sonable, a  sum  sufilcieut  to  pay  the  debt. 
The  ordinances  by  which  the  city  at  first  pro- 
vided for  the  appropriation  of  the  receipts 
from  water  rates  of  course  did  not  exhaust 
the  power  of  the  city  council  to  deal  with  the 
subject-matter.  But  It  Is  of  some  significance 
that  as  we  have  already  seen,  by  these  or- 
dinances the  receipts  from  water  rates,  after 
paying  the  expenses  of  the  management  and 
repairs  of  the  works  and  interest  upon  the 
water  debt,  were  to  be  applied  to  paying  for 
certain  extensions  and  for  expenses  to  be 
Incurred  under  subsequent  statutes,  and  that 
only  such  surplus  as  might  then  remain  was 
appropriated  for  the  payment  of  the  principal 
of  the  water  debt;  and  it  does  not  appear 
that  any  objection  ever  has  been  taken  to 
these  provisions.  It  would  seem  accordingly 
that  It  is  only  recently  that  it  has  occurred 
to  any  one  to  claim  that  the  net  receipts  con- 
stituted a  trust  fund  which  must  be  applied 
wholly  to  pay  interest  and  principal  of  the 
debt  We  are  satisfied  that  the  purpose  of 
the  Legislature  was  not  to  require  a  specific 
application  of  the  net  receipts  from  water 
rates,  but  only  to  provide  that  so  far  as  rea- 
sonably practicable,  rates  should  be  made 
high  enough  to  yield  an  Income  that  would 
enable  the  city,  without  Imposing  any  ad- 
ditional burden  upon  Its  taxpayers,  to  pay 
the  regularly  recurring  Interest  upon  its  wa- 
ter debt,  and  ultimately  to  provide  for  the 
principal  thereof  in  such  reasonable  way,  by 
means  of  a  sinking  fund  or  otherwise,  as  It 
might  through  Its  city  council  determine.  We 
need  not  consider  how  far  the  provisions  of 
the  act  of  1871  may  be  taken  to  be  Incor- 
porated into  the  subsequent  statutes.  But  it 
may  be  added  that  if  the  Intent  of  the  Leg- 
islature in  the  original  act  were  doubtful, 
as  we  do  not  think  that  it  is,  we  think  that 
it  would  be  put  beyond  question  by  the  fact 
that  the  more  recent  statutes  which  authorize 
the  issue  of  water  bonds  by  the  city  of  Fall 
River  not  only  give  no  security  to  the  bond- 
holders upon  either  the  waterworks  or  the 
net  receipts  from  water  rates,  but  expressly 
provide  for  their  ultimate  payment  by  means 
of  sinking  funds.  St  1893,  p.  867,  c.  220,  i  2 ; 
St  1894,  p.  209,  c.  233,  S  2;    St  1895,  p.  34, 
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c  37,  S  2;  St.  1900,  p.  104,  a  1S6,  S  2.  And 
for  the  Bame  reasons  this  ordinance  cannot 
be  said  to  be  contrary  to  the  public  policy 
of  the  commonwealth,  as '  displayed  In  the 
Constitution  and  developed  In  Its  legislation. 
It  follows  also  from  what  has  been  already 
said  that  neither  the  ordinance  in  question 
nor  the  order  of  December  2,  1907,  can  be 
said  to  t>e  ihralid  as  impairing  the  obligation 
of  the  contract  of  the  city  with  its  bondhold- 
ers. Neither  the  act  of  1871  nor  the  ordi- 
nances originally  passed  under  its  authority 
constituted  of  themselves  any  such  contract ; 
and  the  decisions  cited  by  the  respondents 
have  no  application  to  the  case  before  us. 

The  other  objections  taken  by  the  respond- 
ents to  the  validity  of  the  new  ordinance  and 
order  may  be  more  briefly  considered. 

The  ordinance  does  not  create  any  dis- 
proportionate burden  of  taxation.  Those 
who  take  water  from  the  city's  works  do  so 
voluntarily,  and  agree  thereby  to  pay  the 
rates  as  fixed  from  time  to  time  by  the  city 
council.  It  is  not  necessarily  to  be  regret- 
ted if  the  net  income  from  the  water  rates 
shall  be  found  temporarily  to  yield  some 
profit  over  the  expenses  of  maintaining  them 
and  providing  for  the  cost  of  their  constnie- 
tlon.  The  provision  In  St  1902,  p.  310,  c. 
893,  S  23,  cl.  16,  that  the  water  department 
of  the  city  shall  be  under  the  charge  of  the 
Watuppa  Water  Board,  does  not  of  course 
take  away  the  power  of  the  city  council  to 
make  appropriations  for  the  expenses  and 
dispose  of  the  net  Income  from  the  water- 
works. 

Nor  do  we  see  any  reason  to  doubt  the  pow- 
er of  a  city,  acting  through  its  proper  author- 
ities, to  provide  for  the  management  of  its 
own  Internal  affairs  by  providing  that  a 
finance  committee  or  other  ofiicials  shall  sub- 
mit detailed  estimates  of  Intended  expendi- 
tures and  shall  make  recommendations  in 
reference  thereto  to  the  city  council  before 
the  making  of  appropriations  by  the  latter 
body;  nor  Is  it  necessarily  unlawful  for  a 
city  council  to  provide  by  rule  or  ordinance 
that  such  expenses  as  are  referred  to  In  the 
third  clause  of  section  15  of  the  Revised 
Ordinances,  as  amended  by  section  2  of  the 
ordinance  in  question,  shall  be  recommended 
by  a  finance  committee  before  being  approved 
by  the  dty  council.  These  are  of  the  na- 
ture of  construction  expenses.  It  would  be 
strange  if  the  city  could  not  by  ordinance 
impose  any  check  upon  them.  Nor  does  It 
follow  that  the  city  council  would  be  de- 
prived of  the  power  to  act  upon  such  a  ques- 
tion by  the  mere  inaction  of  a  finance  com- 
mittee. The  ordinance  prescribes  a  course 
of  procedure  which  we  cannot  declare  to 
be  invalid;  but  because  it  is  a  mere  matter 
of  formal  procedure  the  city  council,  in  any 
special  case,  may  waive  or  abrogate  its  pro- 
visions. Amesbury  v.  Bowditch  Mutual  Ins. 
Co.,  6  Gray,  696 ;  Braconler  t.  Packard,  136 


Mass.  50;  Holt  v.  SomervUle,  127  Mass.  408, 
411;  Bennett  v.  New  Bedford,  110  Mass.  433, 
437,  43a  We  need  not  consider  whether  the 
payment  of  money  under  apptropriations 
made  without  compliance  with  such  a  recom- 
mendation could  be  enjoined  at  the  suit  of 
10  taxpayers  under  Rev.  Laws,  c.  25,  {  100. 

It  Is  not  necessary  to  consider  in  detail 
the  other  objections  taken  to  the  ordinance 
and  the  order  in  question.  They  are  both 
valid  and  binding. 

And  we  are  of  opinion  that  the  duty  of  the 
respondoits  to  recognj^  the  validity  of  this 
ordinance  and  order  may  be  enforced  by 
mandamus.  It  Is  a  public  duty,  In  which  all 
citizens  have  an  interest  No  remedy  in  the 
name  of  the  city  Is  available,  l)ecause  the 
respondents  include  the  chief  executive  offi- 
cer of  the  city  and  have  been  acting  under 
the  advice  of  the  city  solicitor.  Mandamus 
has  been  maintained  in  our  courts  under 
somewhat  similar  circumstances  at  the  suit 
of  a  traard  or  the  meml)er8  of  a  public  body. 
It  was  assumed  that  this  could  be  done  In 
Alger  V.  Beaver,  138  Mass.  331.  The  jietl- 
tioners  come  to  the  court  as  individuals  as 
well  as  in  their  character  of  a  majority 
of  the  board  of  aldermen.  Doty  v.  Lyman, 
166  Mass.  318,  44  N.  B.  337;  Draper  v.  Fail 
River,  186  Mass.  142,  69  N.  E.  1068.  "There 
is  a*  great  weight  of  American  authority  in 
favor  of  the  doctrine  that  any  private  person 
may  move  without  the  Intervention  of  the 
Attorney  General  for  a  writ  of  mandamus 
to  enforce  the  performance  of  a  public  duty 
not  due  to  the  government  as  such."  Attor- 
ney General  v.  Boston,  123  Mass.  480,  468, 
and  cases  there  cited;  Welch  v.  Swasey,  198 
Mass.  364,  377,  79  N.  B.  746. 

The  petitioners  are  entitled  to  a  writ  of 
mandamus  as  prayed  for. 

The  second  case  is  a  bill  in  equity  brought, 
under  Rev.  Laws,  c.  23,  8  100,  to  restrain  the 
city  treasurer  from  placing  to  the  credit 
of  the  waterworks  account,  the  moneys  to  be 
received  from  water  rates  and  from  paying 
out  any  money  on  account  of  the  waterworks 
on  the  order  of  the  Watuppa  Water  Board 
except  from  appropriations  duly  made  for 
the  water  department  by  the  board  of  alder- 
men, and  the  city  auditor  from  auditing 
and  allowing  bills  contracted  by  the  Watuppa 
Water  Board  In  excess  of  appropriations 
made  therefor  by  the  board  of  aldermen. 
The  defendants  have  demurred  and  answer- 
ed, but  they  do  not  insist  upon  any  formal 
objections  to  the  bill.  Accordingly  only  the 
same  questions  are  Involved  that  have  been 
already  considered,  and  no  further  discus- 
sion of  them  is  necessary. 

The  result  is  that  the  prayer  of  the  peti- 
tion for  mandamus  must  be  granted,  and  a 
decree  entered  for  the  plaintiffs  on  the  bill 
in  equity. 

So  ordered. 


Digitized  by 


Google 


iiim.} 


REYNOLDS  r.  DAVIS. 


457 


(198  HBSg.  2M) 

BBTNOLDS   et  al.  y.  DAVIS  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.     April  2,  1908.) 

1.  Conspiracy — Combination — Stbikes. 

The  legality  of  a  combination  not  to  work 
for  an  employer — that  is,  a  strike — depends  on 
its  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  10,  Conspiracy,  Si  T-11.] 

2.  SAlfB. 

In  case  of  persons  under  contract  to  work, 
a  strike  in  violation  of  that  contract,  to  secure 
something  not  due  them  under  the  contract,  is 
a  combination  interfering  without  justification 
with  the  employer's  business. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  10,  Conspiracy,  §{  T-lL] 

8.  Sam:. 

A  strike  against  employers,  who  have  post- 
ed rules  that  grievances  among  workmen  will  be 
settled  in  conference  between  the  employer  and 
the  workmen  already  inTolved,  having  for  a 
main  purpose  the  subjecting  of  the  employers 
to  the  rules  of  a  trades  council,  with  which  the 
onions  to  which  the  employes  belonged  were 
affiliated,  by  which  said  council  was  made  the 
arbiter  of  all  questions  between  individual  mem- 
bers of  unions  and  their  employers,  not  ooTnnon 
to  the  union  members  as  a  class,  its  decision  to 
be  enforced  by  a  strike  on  the  part  of  all,  is  ille- 
gaL 

[Ed.  Kote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Conspiracy,  §$  7-11.] 

4.  Injunction — Strikes. 

In  case  of  a  strike  constituting  an  unjus- 
tifiable interference  with  the  employer's  busi- 
ness, he  is  entitled  to  an  injunction  restraining 
the  members  of  unions  from  combining  together 
to  further  the  strike,  and  from  doing  any  act  in 
furtherance  thereof,  including  payment  of  strike 
benefits  and  putting  the  employer  on  an  unfair 
list. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  {8  108,  109,  174,  ITtS.] 

5.  Saue— Pasties. 

An  unincorporated  trades  anion  may  not 
oe  made  defendant  in  a  suit  to  restrain  acts  in 
furtherance  of  a  strike;  but  a  number  of  the 
members,  who  are  alleged  to  be  and  are  proper 
representatives  of  the  class,  should  be  made  de- 
fendants— it  not  being  necessary  to  make  all  of 
them  defendants,  they  being  members  of  a  class 
having  a  common  interest,  and  being  too  nnmer- 
oua  to  be  all  made  defendants,  even  if  their 
names  are  known. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  S$  212-21&] 

E^owlton,  C.  J.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Essex  County. 

Suit  by  Edward  T.  Reynolds  and  others 
against  G«orge  H.  E.  Davis  and  others. 
From  a  decree  for  certain  plaintiffs  against 
certain  of  the  defendants,  said  defendants  ap- 
peal.   Modified. 

J.  J.  Feely  and  Roger  Clapp,  for  complain- 
ants. Frederick  W.  Mansfield,  for  respond- 
ents. 

LORING,  J.  This  Is  a  bill  brought  ap- 
parently by  the  members  of  9  firms  and  35  In- 
dividuals, and  purports  to  be  brought  against 
7  unincorporated  associations  (a  building 
trades  council  and  six  local  trade  unions) 
and  28  individuals.  The  relief  sought  Is  an 
injunction  restraining  the  defendants  from 


Interfering  with  the  business  respectively  car- 
ried on  by  the  several  plalntlfifa  The  place 
of  each  and  all  the  plaintiffs  and  defendants 
is  In  the  city  of  Lynn. 

The  case  was  sent  to  a  master  and  came  on 
for  hearing  in  the  superior  court  on  the  mas- 
ter's report  to  which  no  exceptions  had  been 
taken.  A  final  decree  was  entered  directing 
that  the  bill  be  dismissed  as  to  three  of  the 
plaintiffs  named  on  a  motion  to  that  effect 
made  by  them,  and  as  to  one  defendant  on 
the  merits,  and  restraining  the  remaining  de- 
fendants In  certain  particulars  theseln  set 
forth.  From  this  decree  the  defendants  who 
were  enjoined  took  an  appeal  which  Is  now 
before  us. 

The  principal  contention  of  the  defendants 
Is  that  on  the  facts  set  forth  In  the  master's 
report  the  bill  should  have  been  dismissed. 

It  appears  from  the  master's  report  that 
prior  to  May  1,  1906,  "although  some  of  them 
[the  plaintiffs]  had  been  running  what  was 
practically  an  'open  shop,'  yet  many  of  the 
complainants  had  at  least  some  sort  of  Verbal 
understanding,  If  not  an  actual  agreement, 
with  the  various  unions  respecting  hours, 
wages,  apprentices,  and  the  employment  of 
nonunion  help,  which  would  expire  bni  that 
date." 

At  some  time  not  fixed  by  the  nbaster  the 
plaintiffs  (with  the  exception  of  Keyes,  East- 
man and  Swan),  acting  with  others,  Blgn«d 
and  issued  the  following  advertisement  which 
was  headed  "Lynn  Open  Shops": 

"The  following  firms  propose  in  the  future 
to  do  a  free  and  unrestricted  business  un- 
der the  following  Open  Shop  Rules,  which 
will  enable  us  to  pay  our  employes  according 
to  their  merits,  and  Insure  to  the  public  a 
fair  and  honest  return  for  their  money,  which 
cannot  be  done  tmder  the  Closed  Shop. 

"Open  Shop  Rules. 

"1.  There  shall  be  no  discrimination  for  or 
against  any  workman  on  account  of  member- 
ship or  nonmembership  In  any  organization. 

"2.  There  shall  be  no  restriction  as  to  the 
number  of  apprentices  to  be  employed  when 
of  proper  age,  or  as  to  the  nature  of  the 
work  which  workmen  of  any  class  shall  do. 

"3.  That  eight  (8)  hours  shall  constitute  a 
day's  work. 

"4.  Overtime  shall  not  be  permitted  except 
when  absolutely  necessary,  and  under  no  cir- 
cumstances to  be  continued,  all  overtime  to 
be  paid  for  as  regular  time.  Sundays  and 
legal  holidays,  or  the  days  on  which  the  same 
are  celebrated,  are  to  be  paid  for  as  double 
time. 

"5.  Grievances  arising  among  the  workmen 
will  be  settled  in  conference  between  the  em- 
ployer and  the  workmen  already  Involved." 

This  advertisement  was  signed  by  29  mas- 
ter carpenters  and' builders,  8  master  paints 
ers  and  paper  hangers,  1  machinist  and  mill- 
wright, 6  plumbers,  steamfltters  and  tin- 
smiths, 4  stairbullders  and  dealers  In  build- 
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ing  supplies,  1  dealer  In  lumber  and  "build- 
ers' finish,"  and  3  carrying  on  the  business  of 
"gas  and  electrical  construction." 

The  six  trade  unions  named  as  defendants 
are  unions  of  (1)  carpenters,  (2)  lathers,  (3) 
painters,  decorators  and  paper  bangers,  (4) 
plumbers,  (5)  sheet  metal  workers,  and  (6) 
steam  fitters  and  helpers. 

On  May  1,  1906,  these  "Open  Shop  Rules" 
were  posted  by  the  plaintiffs  in  their  several 
shops,  and  thereupon  the  union  men  members 
of  the  unions  named  as  defendants  left  work 
with  "pome"  exceptions;  in  these  instances 
the  union  men  "remained  at  work  after  the 
open  shop  rules  were  posted  and  until  a  non- 
union man  was  pat  at  work  on  the  same  Job 
with  tbemselves,  when  they  immediately  left. 
In  one  or  two  cases  the  union  men  returned 
when  the  nonunion  men  ceased  working." 

Without  going  into  details  It  Is  manifest 
that  the  strike  here  in  Question  was  a  strike 
against  the  oi>en  shop,  as  the  plaintiffs  pro- 
posed to  carry  on  an  open  shop,  and  for  the 
closed  shop  as  It  had  previously  been  carried 
on  by  many  of  the  plaintiffs  and  by  the  de- 
fendants. 

It  is  settled  in  this  commonwealth  that  the 
legality  of  a  combination  not  to  work  for  an 
employer,  that  Is  to  say,  of  a  strike,  depends 
(in  case  the  strikers  are  not  under  contract 
to  work  for  him)  upon  the  purpose  for  which 
the  combination  is  formed — the  purpose  for 
which  the  employes  strike. 

We  have  excluded  all  cases  where  the  em- 
ployes are  under  contract  to  work  for  their 
employer,  because  It  is  now  settled  In  this 
commonwealth  at  least  that  competition  and 
similar  defenses  are  not  a  Justiflcation  for 
inducing  an  employd  or  other  person  to  com- 
mit a  breach  of  a  contract  and  thereby  inter- 
fering with  the  business  of  the  employer. 
Beekman  v.  Marsters,  195  Mass.  200,  80  N. 
E.  817.  11  L.  R.  A.  (N.  S.)  201.  From  that  It 
would  seem  to  follow  necessarily  that.  In  case 
of  persons  under  a  contract  to  work  a  strike 
or  combination  not  to  work,  in  violation  of 
that  contract,  to  secure  something  not  due  to 
them  under  that  contract,  would  be  a  com- 
bination Interfering  without  justification  with 
the  employer's  business.  See  in  this  connect- 
tion  Aberthaw  Construction  Co.  v.  Cameron, 
194  Mass.  208,  80  N.  E.  478. 

Instances  of  strikes  where  the  purpose 
sought  to  be  obtained  by  the  strike  has  l)een 
held  to  make  the  combination  not  to  work  an 
illegal  (me,  are  to  be  found  in  Carew  v.  Ruth- 
erford, 106  Masa  1,  8  Am.  Rep.  287;  Plant  v. 
Woods,  176  Mass.  492,  67  N.  B.  1011,  61  L. 
R.  A.  339,  79  Am.  St  Rep.  330;  Pickett  v. 
Walsh,  192  Mass.  672,  78  N.  E.  753,  6  L.  R. 
A.  (N.  S.)  1067,  116  Am.  St.  Rep.  272;  Aber- 
thaw Construction  Co.  t.  Camwon,  104  Mass. 
208,  80  N.  E.  47& 

What,  then,  on  the  facts  found  in  the 
master's  report,  was  the  purpose  of  the  strike 
here  In  question? 

The  question  of  the  purpose  of  the  strike 


does  not  seem  to  have  been  directly  &i  the 
master's  mind  In  framing  his  report,  and  for 
that  reason  his  findings  of  fact  t>earing  on 
the  point  are  not  directed  to  this  Issue.  But 
in  our  opinion  the  facts  were  abundantly 
proved  which  made  the  strike  liere  in  ques- 
tion an  Illegal  combination,  that  Is  to  say,  an 
interference  with  the  business  which  each 
plaintiff  was  conducting,  for  which  Interfer- 
ence there  was  not  a  Justification. 

The  occasion  of  the  strike,  as  we  have  aald, 
was  the  posting  of  the  open  shop  roles.  The 
strike  was  manifestly  a  strike  against  work- 
ing under  those  rules.  To  understand  the 
significance  of  the  defendants'  combination 
not  to  work  imder  these  open  shop  rules  it  Is 
necessary  to  state  what  was  proved  to  have 
been  tlie  condition  under  which  many  of  the 
plaintiffs  had  been  conducting  their  business 
before  these  rules  were  posted. 

They  had  as  a  rule  been  conducting  their 
business  under  a  verbal  understanding.  If 
not  an  actual  agreement,  with  the  defendant 
local  unions. 

It  appears  that  the  defendant  local  unions 
were  afilllated  with  the  Building  Trades 
Council  of  Lynn  and  Vicinity,  also  named  as 
a  party  defendant.  The  Building  Trades  Coun- 
cil of  Lynn  and  Vicinity  appears  to  be  an 
unincorporated  association  made  up  of  dele- 
gates from  the  local  unions  with  which  it  Is 
"affiliated,"  Including  the  six  local  unions 
named  here  as  defendants. 

By  the  working  and  trade  rules  of  this 
council  every  grievance  which  a  member  of 
a  local  union  affiliated  with  the  council  has 
against  his  employer  is  to  be  investigated  by 
the  executive  board  of  the  coimcll,  and  If  the 
employer  does  not  comply  with  the  decision 
of  the  executive  board  he  is  reported  to  the 
council  as  "unfair,"  and  upon  being -declared 
"unfair"  by  the  council  the  executive  board 
Is  "to  again  interview"  the  employer,  and  if 
the  employer  continues  in  bis  refusal  to  com- 
ply with  the  demands  of  the  council  the 
board  "shall  at  once  remove  all  union  men" 
from  his  employ,  and  "no  union  man  shall 
be  allowed  to  go  to  work"  for  him  until  he 
is  "again  placed  upon  the  fair  list  by  the 
•    •    •   council." 

In  other  words,  the  members  of  the  defend- 
ant unions,  by  the  terms  of  their  own  rules 
undertook  to  decide  each  case  of  an  Individ- 
ual grievance  between  a  single  employ^  and 
bis  employer,  to  decree  what  should  be  done 
by  the  employer  as  well  as  by  the  employe 
and  to  enforce  compliance  with  Its  decision 
by  threatening  and  instituting  a  strike  In 
which  all  members  were  bound  to  Join. 
What  we  mean  by  an  individual  grievance  Is 
(for  example)  the  discharge  by  his  employer 
of  a  member  of  the  union  for  drunkenness  or 
Inefficiency. 

This  statement  of  the  make-up  of  the  de- 
fendant unions  and  the  trades  council  with 
which  they  are  affiliated  makes  plain  what 
the  plaintiffs  were  aiming  at  In  the  open  shop 


Digitized  by 


Google 


Mass.) 


REYNOLDS  t.  DA  Via 


459 


rules.  And  It  also  makes  plain  what  was 
the  main  or  one  of  the  main  purposes  for 
-which  the  strike  In  question  was  instituted 
by  the  individual  defendants. 

The  strike  in  question  was  a  combination 
for  the  purpose  of  making  the  trades  coimcll, 
composed  of  delegates  from  the  unions  of 
which  the  Indlyldual  defendants  are  mem- 
bers, the  arbiter  of  all  questions  between  In- 
dividual employes  and  their  employers. 

It  purports  to  include  questions  arising 
under  contracts  still  In  existence  between 
the  two.  To  force  the  employer  to  submit 
to  a  delegate  body  of  employes  his  rights 
under  an  existing  contract  by  a  combination 
for  that  purpose  is  not  a  justifiable  Inter- 
ference with  their  employer's  business. 

And  In  cases  arising  outside  existing  con- 
tracts It  Is  an  attempt  to  force  compliance 
on  the  part  of  employers  with  the  decision 
of  this  delegate  body  of  employ^  as  to 
whether  a  single  employ^  Is  or  Is  not  to 
work  for  the  employer,  which  decision  Is  to 
be  enforced  by  a  strike.  Such  a  strike  would 
be  a  strike  In  the  nature  of  a  sympathetic 
strike,  that  is  to  say,  It  is  a  strike  not  to 
forward  the  common  interests  of  the  strikers 
but  to  forward  the  Interests  of  an  individual 
employ^  In  respect  to  a  grievance  between 
him  and  his  employer  where  no  contract  of 
employment  exists. 

We  do  not  mean  to  say  that  a  labor  union 
cannot  combine  to  support  a  committee  to 
take  up  individual  grievances  In  behalf  of 
the  several  membera  What  we  now  decide 
to  be  Illegal  Is  a  combination  that  such  griev- 
ances (that  is  to  say,  grievances  between  an 
individual  member  of  a  union  and  his  em- 
ployer which  are  not  common  to  the  union 
members  as  a  class)  shall  be  decided  by  the 
employes  and  that  decision  enforced  by  a 
strike  on  the  part  of  all.  In  this  respect 
this  case  comes  within  the  principle  upon 
which  the  second  point  in  Pickett  v.  Walsh, 
192  Mass.  672,  76  N.  E.  763,  6  L.  K.  A.  (N. 
S.)  1067,  116  Am.  St.  Rep.  272,  was  decided. 
See  page  S87  et  seq.  of  192  Mass.,  page  760 
of  78  N.  E.  (6  li.  R.  A.  [N.  S.]  1076,  116  Am. 
St  Rep.  272). 

It  follows  that  the  plaintiffs  were  entitled 
to  an  injunction  restraining  the  defendants 
from  combining  together  to  further  the  strike 
in  question,  and  from  doing  any  acts  what- 
OTer,  peaceful  or  otherwise,  in  furtherance 
thereof.  Including  the  payment  of  strike  bene- 
fits and  putting  the  plaintiffs  on  an  unfair 
list 

The  Building  Trades  Council  and  the  six 
unions  were  not  properly  joined  as  parties 
defendant  as  unincorporated  associations 
(Pickett  V.  Walsh,  192  Mass.  572,  78  N.  E. 
753,  6  li.  R.  A.  [N.  S.]  1067,  116  Am.  St  Rep. 
272),  and  they  should  be  stricken  from  the 
title  of  the  cause.  The  pleader  seems  to 
have  thought  that  the  reason  why  all  the 
members  of  these  unincorporated  associa- 
tions need  not  be  Joined  as  defendants  is  be- 
cause their  namn*  "a^e  to  your  complainants 


unknown,"  and  he  has  undertaken  to  make 
them  parties  by  an  allegation  "that  John 
Doe  and  Richard  Roe  and  sundry  other  per- 
sons whose  names  and  whose  several  resi- 
dences or  places  of  business  are  to  your  com- 
plainants unknown,  are  the  remaining  mem- 
bers of  said  respondent  unions  and  the  re- 
spondent Building  Trades  Council,  and  are 
participants  In  the  unlawful  acts  herein- 
after set  forth."  The  rule  of  equity  plead- 
ing which  dispenses  with  the  joinder  of  all 
members  of  an  unincorporated  association 
depends  upon  their  being  members  of  a 
class  who  have  a  common  Interest  and  are 
too  numerous  to  be  made  individually  parties 
defendant  even  if  their  names  are  known  to 
the  plaintiff.  The  proper  way  of  bringing 
them  before  the  court  is  to  join  as  parties 
defendant  persons  who  are  alleged  to  be^ 
and  are  proper  representatives  of  the  class, 
describing  the  class  to  which  the  members 
belong.  See  Pickett  v.  Walsh,  192  Mass.  572, 
78  N.  B.  753,  6  L.  R.  A.  (N.  S.)  1067,  116 
Am.  St  Rep.  272. 

No  objection  has  been  made  to  the  joinder 
as  parties  plaintiff  In  this  suit  of  the  9  firms 
and  35  individuals,  each  carrying  on  a  sepa- 
rate business. 

It  is  manifest  that  the  decree  entered  Is  not 
so  sweeping  as  that  to  which  the  plaintiffs 
were  entitled.  No  appeal  however  was  taken 
by  the  plaintiffs,  and  of  this  the  defendants 
do  not  complain. 

But  the  bill  must  be  amended  as  to  the  par- 
ties defendant.  Upon  the  bill  being  amend- 
ed within  60  days,  the  decree  may  be  modi- 
fled  as  hereinbefore  set  forth,  and  on  being 
BO  modified,  affirmed.  Otherwise  the  entry 
must  be  bill  dismissed. 

So  ordered. 

KNOWI/TON,  O.  J.  (dissenting).  The  opin- 
ion agreed  to  by  a  majority  of  the  court  in 
this  case  seems  to  me  erroneous  in  the 
grounds  on  which  it  purports  to  rest,  and,  If 
it  should  pass  without  comment  it  would  be, 
In  my  judgment,  misleading.  To  most  of 
the  doctrines  stated  In  it  I  heartily  agree. 
With  the  final  disposition  of  the  case  I 
am  satisfied.  If  the  decision  were  put  on  the 
ground  that  the  strike  was  for  a  closed  shop 
in  the  sense  that  the  shop  should  be  closed 
arbitrarily  to  all  workmen  not  members  of 
the  union,  not  because  such  workmen  were 
personally  objectionable  in  any  particular, 
nor  because  there  was  not  work  enough  for 
all  the  members  of  the  union  if  nonunion 
men  were  employed,  but  to  compel  all  work- 
men to  join  the  union  for  the  purpose  of  cre- 
ating a  monopoly  in  the  labor  market,  where- 
by to  be  able  to  contend  successfully  with 
employers  whenever  a  controversy  should 
arise,  I  should  cheerfully  concur  in  it  A 
strike  to  compel  a  closed  shop,  merely  to 
accomplish  such  a  purpose,  would  not  be 
justifiable  on  principles  of  competition,  ei- 
ther as  against  nonunion  workmen  or  as 
against  the  employer,  but  would  be  unlaw- 
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ful  for  reasons  stated  In  Barry  v.  Donovan, 
t88  Mass.  353,  74  N.  E.  603,  5  L.  R.  A.  (N. 
S.)  899,  108  Am.  St.  Rep.  499;  Plant  v. 
Woods,  1T6  Mass.  492,  57  N.  E.  1011,  51 
L.  R.  A.  839,  79  Am.  St  Rep.  330,  and  Pickett 
T.  Walsh,  192  Mass.  572,  78  N.  E.  753,  6 
L.  R.  A.  (N.  S.)  1067,  116  Am.  St.  Rep.  272. 

This  opinion  enters  a  Seld  which  has  not 
been  very  much  traversed  by  the  courts.  It 
holds  this  strike  unlawful  because  of  the 
rules  and  by-laws  of  the  labor  union.  Rules 
and  by-laws  of  labor  anions  have  not  com- 
monly received  the  animadversion  of  the 
courts,  because,  as  regulations  for  the  inter- 
nal administration  of  the  aftalrs  of  organiza- 
tions established  for  a  lawful  purpose,  they 
are  usually  designed,  in  a  reasonable  way  to 
promote  the  objects  of  the  organization. 

It  is  held  universally  In  law,  and  is  con- 
teded  generally  in  public  opinion,  that  a 
labor  union,  established  for  the  promotion 
of  the  interests  of  its  members  in  a  reason- 
able way,  is  a  Justifiable  and  commendable 
organization. 

It  Is  right  that  all  the  members  of  such  a 
union  should  unUe  for  the  protection  of  the 
interests  of  every  individual  member.  If 
the  feeblest  of  its  members  has  a  just  griev- 
ance as  an  employ^  against  their  common 
employe^,  It  is  proper  that  the  whole  com- 
bination should  act  together  to  obtain  re- 
dress of  the  wrong.  The  most  effectual  way 
of  enforcing  the  right  of  every  member  to 
Just  treatment  from  his  employer,,  in  refer- 
ence to  wages,  hours  of  labor  and  other 
things  affecting  his  Interests,  is  by  withhold- 
ing the  labor  of  the  union  until  Justice  is 
done.  To  make  this  a  potent  inducement 
the  union  must  be  able  to  act  as  one  body, 
and  to  hold  every  member  to  the  performance 
of  his  duties  to  his  fellow  members,  so  that 
all  may  be  a  united  force.  Of  course  there 
must  be  a  method  of  determining  what  ac- 
tion. If  any,  shall  be  taken  by  the  union  in 
any  case  of  an  alleged  grievance.  Such  a 
determination  cannot  properly  be  made  with- 
out an  investigation  of  the  facts.  Such  an 
investigation  ordinarily  would  Involve  con- 
ferences with  the  employer,  and  negotiations 
to  see  whether  be  would  consent  to  an  im- 
provement of  the  conditions,  If  they  should 
appear  to  be  unjust  to  the  employ&  Such 
conferences  and  negotiations,  without  which 
ordinarily  no  labor  union  would  be  justified 
In  striking,  call  for  a  representative  or  repre- 
sentatives of  the  union  to  present  its  side 
of  the  controversy  to  the  employer,  and  to 
act  for  the  union  in  the  maintenance  of  its 
Interests  against  the  opposite  party.  In  such 
cases  the  employer  and  employ^  often  come 
together  as  adverse  parties,  each  contending 
for  that  which  seems  for  his  advantage.  The 
final  determination  of  the  position  to  be  tak- 
en by  the  union  may  be  by  a  vote  of  Us  mem- 
bers. It  may  be  by  the  action  of  a  board  of 
ofiBcers  to  whom  the  union  intrusts  this  duty. 
In  favor  of  the  latter  method  is  the  fact 
that,  In  times  of  excitement,  assemblies  of 


men  and  women  often  act  hastily  under  a 
misapprehension  of  the  facts,  and  under  an 
impulse  of  passion  aroused  by  Inflammatory 
appeals  to  their  feelings.  But,  In  one  way 
or  another,  such  determinations  must  be 
made,  and  must  be  treated  as  finally  settling 
the  position  which  the  union  Is  to  take  for 
Itself,  as  a  party  dealing  with  an  adverse 
party  in  reference  to  Its  supposed  rights.  Of 
course,  if  the  employer  takes  a  different  view, 
neither  Is  bound  by  the  action  of  the  other, 
and  each  may  make  any  lawful  effort  to  pre- 
vail In  the  contest  with  the  other. 

In  the  opinion  the  present  strike  is  con- 
demned because  of  the  rules  which  govern 
the  union.  Under  these,  every  grievance  is 
to  be  .investigated  by  the  executive  board  of 
the  council.  Surely  this  Is  right  and  proper. 
If  the  employer  refuses  to  do  that  which  the 
executive  board  thinks  he  ought  to  do,  thu 
facts  are  reported  by  the  board  to  the  next 
meeting  of  the  Building  Trades  Council,  with 
a  recommendation  that  he  be  declared  unfair. 
If  he  Is  then  declared  unfair  by  the  Building 
Trades  Council,  that  is  equivalent  to  a  deci- 
sion that  he  is  in  the  wrong.  It  is  then  the 
duty  of  the  executive  board  to  again  inter- 
view the  employer,  and  if  he  falls  to  comply 
with  the  conditions  that  the  Building  Trades 
Council  deems  Just,  a  strike  is  to  I)e  declared 
and  maintained  by  the  union  until  he  com- 
plies with  these  conditions. 

It  Is  to  be  noticed  that  this  course  of  pro- 
ceeding is  entirely  for  the  guidance  of  the 
members  of  the  union.  The  employer  takes 
such  measures  and  acts  upon  such  principles 
as  he  chooses  for  his  own  guidance.  If  the 
result  is  a  failure  to  agree,  then  each  stands 
upon  his  rights,  and  it  is  a  question  which 
can  force  the  other  to  yield,  or  how  they  can 
afterwards  reach  a  compromise.  The  trades 
coimcil  is  no  more  the  arbiter  of  questions 
between  Individual  employes  and  their  em- 
ployers than  the  employer  is.  The  trades 
council,  as  a  representative  official  board,  de- 
cides for  one  party  and  determines  its  action, 
and  the  employer  decides  for  the  other  party 
and  determines  his  action.  Neither  assumes 
to  determine  anything  for  the  other,  but  the 
action  of  each  is  governed  by  its  own  de- 
termination. 

I  do  hot  see  how  any  rule  can  be  more  Just 
and  proper  for  the  g:uidance  of  a  labor  union 
when  a  dispute  arises  between  its  members,  or 
any  one  of  its  members,  and  the  employer. 
Suppose  the  case  la  a  reduction  of  wages  by 
the  employer  which  the  members  of  the  union 
deem  unjust  What  more  fair  or  equitable 
method  of  dealing  with  such  a  supposed  in- 
justice could  be  devised?  To  say  that  a  strike 
founded  on  such  a  reduction  is  Illegal  be- 
cause of  a  rule  providing  this  method  of  deal- 
ing with  the  grievance.  Is,  in  my  Judgment, 
equivalent  to  saying  that  no  labor  union  shall 
be  permitted  to  do  anything  to  promote  the 
proper  objects  of  its  organlzatiom 

It  is  objected  tliat  the  rule  does  not  exchide 
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questions  arising  under  contracts  subsisting 
between  tbe  employer  and  indlyldual  mem- 
bers of  tbe  union.  Why  sbonld  it  exclude 
any  question  wblch  arises  under  a  complaint 
of  an  alleged  grievance?  Every  member  of 
tbe  union  la  entitled  to  tbe  support  of  bis 
fellow  members  in  regard  to  any  question  di- 
rectly affecting  his  rights  as  an  employe,  If 
he  Is  in  tbe  right  and  bis  employer  is  in  tbe 
wrong.  How  can  tbe  union  ascertain  wheth- 
er action  should  be  taken  In  bis  behalf  with- 
out an  investigation?  If  tbe  investigation 
should  show  that  tbe  aid  which  be  seeks  is  to 
enable  bim  to  break  a  contract  with  his  em- 
ployer. It  is  to  be  assumed  that  the  council 
would  Immediately  decline  to  help  blm.  If 
a  strike  should  be  ordered  to  compel  an  em- 
ployer to  submit  to  a  breach  of  contract  by 
<me  of  his  employes,  such  a  strike  would  be 
illegal  because  It  would  be  for  an  Illegal  ob- 
ject, not  because  of  the  method  prescribed 
by  the  rules  of  the  union  for  Investigating 
tbe  matter,  or  for  declaring  a  strike.  It 
must  be  assumed  that  these  rules  were  adopt- 
ed to  be  properly  applied  In  proper  cases. 
They  do  not  purport  to  authorize  the  trades 
council  to  declare  a  strike  for  an  illegal  ob- 
ject It  is  to  be  presumed  that  the  council 
would  refuse  to  declare  a  strike  In  any  case 
in  which  the  investixatiom  sliowed  that  the 
desired  object  was  Illegal.  In  the  present 
case  there  is  no  testimony  nor  suggestion  that 
one  of  tbe  puri>oses  of  the  strike  was  to  com- 
pel submission  by  an  employer  to  a  breach 
of  his  contract  by  an  employe. 

In  framing  rales  for  a  Tabor  union,  it 
would  be  unreasonable  and  impracticable  to 
mention  expressly  all  possible  cases  in  which 
a  strike  ought  not  to  be  ordered,  and,  in 
terms,  to  forbid  action  in  all  such  cases. 

I  find  nothing  in  this  part  of  the  rules  and 
by-laws  except  that  which  I  should  expect  to 
find  in  those  of  any  weH-organlzed  labor  un- 
ion.  I  discover  nothing  in  the  master's  re- 
port or  the  evidence  to  Indicate  that  these 
rules  were  Intended  to  be  used  for  tbe  un- 
lawful promotion  of  a  purely  sympathetic 
strike,  or  that  they  ever  were  so  used.  I 
have  endeavored  to  show  that  if  any  member 
of  a  union  should  have  a  grievance  as  an 
employe  against  his  employer,  even  If  it  was 
not  common  to  members  of  the  union  as  a 
class,  it  would  be  the  duty  of  bis  fellow 
members,  in  accordance  with  fundamental 
principles  of  labor  unionism,  to  unite  for  the 
redress  of  the  grievance,  even  by  striking,  if 
that  should  be  necessary. 

So  far  as  appears,  the  posting  and  publica- 
tion of  the  open  shop  rules,  and  tbe  employ- 
toe/at  or  attempt  at  employment  of  nonunion 
men,  which  were  the  only  matters  complain- 
ed of  by  tbe  defendants,  had  a  relation  to 
members  of  each  of  the  local  nni<ms  before 
the  court,  as  direct  as  it  had  to  any  other 
union  men.  Hembei^s  of  these  unions  were 
employed  In  the  shops  of  the  plaintiffs.  If 
the  ground  of  complaint  bad  been  a  proper 


subject  for  adverse  action  by  an  Individual 
workman.  It  would  have  been  a  proper  sub- 
ject for  Investigation  and  action  by  tbe  union 
of  which  he  was  a  memt>er. 

Because  the  opinion  In  this  case  makes  the 
decision  turn  upon  the  rules  and  by-laws  to 
irhlch  I  have  referred,  I  do  not  agreed  with  it. 


(198  Mass.  S35) 
WORSTBE   V.   TEATON. 

(Supreme  Judicial  Court  of  Maasachnsetts. 
Suffolk.    April  3,  1908.) 

Motions— JuusDicnoN—CouBT  Rni.ES. 

Superior  court  rule  74,  providing  for  a 
daily  motion  list,  and  prescribing  the  method  of 
potting  motions  thereon  and  tbe  notices  to  be 
given,  does  not  forbid  tbe  hearing  of  a  motion 
not  entered  on  the  motion  list,  where  the  cir- 
cumstances make  a  bearing  proper;  a  reason- 
able notice  bavins  been  given  of  the  time  and 
place  at  which  a  motion  would  be  presented  for 
hearing,  together  with  a  copy  of  the  motion. 

Appeal  from  Superior  Court,  Suffolk 
County. 

Action  by  Charles  H.  Worster  against 
Henry  D.  Teaton.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Henry  D.  Yeaton,  and  G.  P.  Wardner,  for 
appellant. 


KNOWLTON,  O.  J.  This  Is  an  action  up- 
on a  promissory  note.  The  defendant  was 
defaulted  on  December  26, 1907,  and  an  order 
was  made  that  Judgment  be  entered  on  the 
first  Monday  of  February,  1908.  On  Decem- 
ber ^th  the  plaintiff  gave  the  defendant  a 
notice  that  on  December  28th,  at  11  o'clock, 
in  tbe  Judges'  lobby  of  tbe  superior  court,  he 
should  make  a  motion,  of  which  he  inclosed 
a  copy,  for  an  entry  of  Judgment  la  the  case 
on  the  first  Monday  of  January,  1908.  At 
the  hearing  on  this  motion  It  was  allowed, 
and  Judgment  ordered  accordingly.  From 
this  order  the  defendant  appealed  to  this 
court 

The  defendant  rests  his  argument  upon  the 
sev«nty-fourth  rule  ot  the  superior  court, 
which  provides  for  a  daily  motion  list  and 
prescribes  the  method  for  putting  motions  on 
this  list  and  the  notices  to  be  given.  He 
contends  that  inasmuch  as  the  motion  was 
not  put  on  the  list  and  the  notice  given  was 
not  such  as  is  required  for  the  hearing  of 
motloim  on  the  list,  the  court  bad  no  Juris- 
diction to  make  the  order.  This  contention 
is  founded  on  the  assumption  that  tbe  rule 
forbids  tbe  hearing  of  any  motion  that  is  not 
entered  on  the  motion  list  The  assumption 
is  erroneous.  The  rule  was  not  intended  to 
limit  the  power  of  any  Judge  to  hear  a  mo- 
tion in  any  other  session  of  the  court  or 
in  ctiambers,  when  the  circumstances  are 
such  as  to  make  a  hearing  proper. 

In  the  present  case  a  reasonable  notice  was 
given  of  tbe  time  and  place  at  whidi  the  mo- 
tlaa  would   be  presented   for   hearing,   to- 
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aether  with  a  copy  of  the  motion.    The  court 
bad  Jurisdiction  to  hear  it,  and  the  order 
mrjst  be: 
Judgment  affirmed. 

(198  Mass.   tiS) 

INGALLS  et  al.  t.  OLIVER. 

SAME  V.  INGALLS  et  al. 

(Supreme  Judicial  Ckiurt  of  Massachuaetta. 

Suffolk.    April  3,  1808.) 

New  Tbia3>-Vebdict— Vaoatior  —  Jubisdio- 
HON. 

Where  special  issues  are  framed  in  the  Su- 
preme Judicial  Court  and  sent  to  the  superior 
court  for  trial  by  jury,  as  authorized  by  Rev. 
Laws,  c.  162,  S  2o,  the  judxe  of  the  superior 
court  trying  such  issues  has  power  to  set  the 
Terdict  aside  on  any  justifiable  ground. 

Exceptions  from  Superior  Court,  Suffolk 
County;   Lloyd  E.  White,  Jndge. 

Following  two  separate  appeals  by  Effle 
Oliver  and  Joseph  H.  Ingalls  and  others  from 
a  decree  of  the  probate  court  allowing  an  in- 
strument presented  by  George  A.  Ingalls  and 
others  as  the  will  of  George  H.  Ingalls,  the 
cases  were  consolidated  In  the  Supreme  Ju- 
dicial Court,  and  on  motion  issues  were  fram- 
ed under  the  direction  of  the  court  to  be  tried 
by  a  Jury,  which  by  agreement  of  all  the  par- 
ties were  sent  to  the  superior  court  in  and  for 
the  county  of  Suffolk  to  be  tried.  The  Jury 
having  rendered  a  verdict  that  George  H.  In- 
galls was  not  of  sound  and  disposing  mind, 
and  that  the  execution  of  the  instrument  was 
procured  through  the  fraud  and  undue  in- 
fluence of  one  Rnfus  W.  Sprague  and  George 
A.  Ingalls;  the  court  set  aside  such  verdict 
and  granted  a  new  trial,  from  which  Effle 
Oliver  brings  exceptions.    Overruled. 

3.  A.  McGeough  and  El.  W.  Mitchell,  for 
appellants.  Andrew  J.  Bailey  and  Rogers 
Dow,  for  appellees. 

MORTON,  J.  The  only  question  in  this 
case  is  whether  the  Justice  of  the  superior 
court  had  the  right  to  set  aside  the  verdict, 
and  order  a  new  trial  In  regard  to  Issues 
framed  in  this  court  by  a  Justice  thereof  and 
salt  to  the  superior  court  for  trial  in  accord- 
ance with  Rev.  Laws,  c  162,  i  25.  It  Is 
plain,  we  think,  that  he  had  such  right.  The 
right  of  the  presiding  Judge  to  set  aside  a 
verdict  for  good  cause  is  as  much  an  incident 
of  the  trial  as  the  admission  and  exclusion  of 
evidence,  ruling  upon  questions  of  law,  set- 
tling and  allowing  exceptions.  No  provision 
Is  made  for  a  rq)ort  of  the  evidence  to  this 
court  with  a  view  to  the  exercise  by  it  of  the 
power  to  set  aside  the  v^i^lct  in  such  a  case 
as  this,  and  unless  the  Judge  who  presides  at 
the  trial  has  the  right  aggrieved  parties  would 
be  without  a  remedy.  In  Crocker  v.  Crocker, 
188  Mass.  16,  21,  73  N.  E.  1068,  it  was  as- 
sumed that  the  Judge  of  the  superior  court 
bad  the  right  to  set  aside  the  verdict  if  there 
was  ground  for  it  and  we  see  no  reason  to 
doubt,  the  correctness  of  ttke  assumption. 

Eixceptions  overruled. 


(198  Uass.  32D 

TRAISER  et  al.  v.  J.  W.  DOTY  CIGAR  CO., 

Inc.,  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     April  3,  1908.) 

1.  Tsade-Mabes  —  iNFsiNGEUENT— Action— 
JuBisDicTioN— State  Coukts. 

Act  ConR.  Feb.  20.  1905,  c.  592.  $  17,  83 
Stat.  728  [U.  S.  Comp.  St  Supp.  1907,  p.  1015], 
regulating  trade-marks,  provides  that  the  fed- 
eral courts  shall  have  original  jurisdiction  over 
all  suits  at  law  or  in  equity  respecting  trade- 
marks registered  in  accordance  with  the  act. 
arising  under  the  act,  without  regard  to  the 
amount  in  controversy;  and  section  23  (33 
Stat.  730  [U.  S.  Comp.  St.  Supp.  1907,  p.  1017]) 
declares  that  nothing  in  the  act  shall  affect  any 
remedy  at  law  or  in  equity  which  any  party  ag- 
grieved by  any  wrongful  use  of  any  trade-mark 
might  have  had  if  the  act  had  not  been  passed. 
Held,  that  such  act  did  not  impair  the  jurisdic- 
tion of  the  state  courts  over  suits  for  the  in- 
fringement of  trade-marks,  notwithstanding  the 
infringing  mark  had  been  registered  under  such 
act. 

2.  Same— OoNGBESsiONAL    Poweb— Extent. 

The  power  of  the  general  government  does 
not  extend  to  trade-marks  nnder  any  express 
provision  of  the  Constitution;  bat  the  power 
of  Congress  over  such  subject  extends  only  so 
far  as  may  be  incidental  to  other  subjects  over 
which  it  has  jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  46,  Trade-Marks  and  Trade-Names,  i  46.] 

3.  Samk— Regisisatidn. 

Act  Cong.  Feb.  20.  1905.  c.  682,  33  Stat. 
724  rU.  S.  Comp.  St.  Supp.  1907,  p.  1008],  pro- 
viding for  the  registration  of  trade-marks,  is 
permissive  only,  and  does  not  affect  the  rights 
of  owners  of  unregistered  trade-marks  which  are 
expressly  preserved  by  section  23  (33  Stat  '^ 
[U.  S.  Comp.  St  Supp.  1907,  p.  1017])  thereof. 

Report  from  Superior  Ck>urt,  Suffolk  Oouiv 
ty;   J.  B.  Richardson,  Judge. 

Action  by  CUiarles  H.  Traiser  and  another 
against  the  J.  W.  Doty  Cigar  Company,  In- 
oorporated,  and  others.  The  presiding  Jus- 
tice overruled  defendants'  plea  to  the  court's 
Jurisdiction,  and,  defendants  having  claimed 
an  appeal,  the  case  was  reported  to  the  su- 
perior court  Decree  for  plaintiff  in  accord- 
ance with  the  prayer  of  the  bill. 

Oeo.  L.  Huntress  and  Charles  B.  Dow,  for 
plalntlflto.    John  E.  Oalvtn,  for  defendants. 

RUCK},  J.  This  is  a  bill  in  eqnity,  wbldi 
seeks  to  restrain  the  defendants  from  the  use 
of  the  words  "Peep  In"  as  a  trade-mark  for 
cigars  on  the  ground  that  they  are  an  in- 
fringement of  the  trade-mark  "Pippins,"  wfaidi 
is  the  property  of  the  plaintiffs.  The  defend- 
ants filed  a  plea  to  the  Jurisdiction,  alleging 
that  one  of  them  had  registered  with-  tlie 
Commissioner  of  Patents  of  the  United  States 
the  words  "Peep  In"  to  be  used  for  cigars  in 
accordance  with  an  act  of  Congress  approved 
February  20,  1905  (Acts  58th  C!ong.  c  692. 
33  Stat  724  [U.  S.  Comp.  St  Supp.  1907,  p. 
1008])  and  had  received  therefor  certificate  of 
registration,  and  hence  that  exclusive  Juris- 
diction of  all  matters  pertaining  to  this  trade- 
mark and  its  validity  was  vested  in  the  courts 
of  the  United  States.  In  the  superior  court  ■ 
this  plea  was  overruled.    The  question  pre- 
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sented  Is  whether,  when  one  has  registered  a 
trade-mark  under  the  federal  statute,  he  Is 
Immune  from  litigation  as  to  his  title  to  the 
trade-marli  so  registered  in  the  state  courts, 
In  cases  where  they  would  otherwise  have  Ju- 
risdiction. In  the  Trade-Mark  Cases,  lOO  TT. 
8.  82,  at  p.  9(2,  25  L.  Ed.  550,  551,  It  la  said: 
"The  right  to  adopt  or  use  a  symbol  or  a  de- 
vice to  distinguish  the  goods  or  property  made 
or  sold  by  the  person  whose  make  it  is,  to 
the  exclusion  of  use  by  all  other  persona,  has 
been  long  recognized  by  the  common  law  and 
the  chancery  courts  of  England  and  of  this 
'Ooontry,  and  by  the  statutes  of  some  of  the 
states.  It  Is  a  property  right  for  the  viola- 
tion of  which  damages  may  be  recovered  In 
an  actloiv  at  law,  and  the  continued  violation 
of  It  will  be  enjoined  by  a  court  of  equity. 
•  •  •  This  exclusive  right  was  not  created 
by  act  of  Congress  and  does  not  now  depend 
upon  it  for  Its  enforcement.  The  whole  sys- 
tem of  trade-mark  property  .and  the  ciTil 
remedies  for  Its  protection  existed  long  an- 
terior to  that  act,  and  have  remained  in  fall 
force  since  Its  passage."  The  statute  there 
onder  discussion  was  held  unconstitutional. 
Bat  soon  after  this  decision  Congress  passed 
an  act  approved  March  3,  1881  (21  Stat 
502,  c.  138),  respecting  trade-marks  upon 
goods,  the  subject  of  commerce  with  foreign 
nations  and  Indian  tribes,  and  by  the  recent 
act,  above  cited.  It  has  legislated.  In  addition, 
as  to  trade-marks  upon  goods  employed  In 
interstate  commerce.  Both  the  later  acts 
contain  this  provision,  being  section  10  of  the 
former  and  section  23  of  the  latter  act: 
"Nothing  In  this  act  aiiall  prevent,  lessen,  im- 
peach or  avoid  any  remedy  at  law  or  In  eq- 
uity which  any  party  aggrieved  by  any  wrong- 
fnl  use  of  any  trade-mark  might  have  had  if 
the  provisions  of  this  act  had  not  been  pass- 
ed." Section  7  of  the  act  of  1881  conferred 
xspaa  courts  of  the  United  States  original  And 
appellate  jurisdiction  in  cases  arising  under 
the  act  without  regard  to  the  amount  In  con- 
troversy. In  discussing  this  provision,  It  was 
said  in  Be  Keasbey  &  Mattison  Co.,  160  U. 
S.  221,  16  Sup.  Ct  273,  40  L.  Ed.  402,  that  the 
act  does  not  "assume  to  take  away  or  Impair 
the  jurisdiction,  which  the  courts  of  the  sev- 
eral states  always  had  over  suits  for  Infringe- 
ment of  trade-marks."  Obviously  the  similar 
provision  found  in  section  17  of  the  act  of 
1905  mnst  be  construed  in  the  same  way.  See 
Warner  v.  Searle  &  Hereth  Co.,  191  U.  8. 
196,  205,  24  Sup.  Ct.  79,  48  L.  Ed.  145:  Sar- 
razln  v.  W.  R.  Irby  Cigar  Co.,  93  Fed.  024, 
628,  35  C.  C.  A.  496,  46  L.  R.  A.  541. 

The  bin  sets  out  a  title  In  the  plaintiffs  to 
a  trade-mark  and  an  Infringement  of  this 
property  right  by  the  defendants.  The  plain- 
tiffs do  not  Invoke  in  support  of  their  claim 
any  statute  of  the  United  States,  but  depend 
for  their  title  and  relief  upon  the  laws  of 
this  commonwealth  alone.  The  power  of  the 
general  government  does  not  extent  to  trade- 
marks under  any  express  provision  of  the 
constitution.    Congress  has  power  to  legislate 


respecting  them'  only  so  far  as  may  be  Inci- 
dental to  other  subjects  over  which  It  has 
power.  The  statute  upon  which  the  defend- 
ants rely  Is  merely  permissive.  It  does  not 
require  the  registration  of  any  trade-marks, 
and  by  section  23  (quoted  above)  expressly 
preserves,  at  least  to  owners  of  unregistered 
trade-marks,  if  not  to  owners  generally,  all 
rights,  which  they  would  have  had  If  the  act 
bad  never  been  passed.  Plainly  whore  ail 
parties  to  the  suit  are  domiciled  in  this  com- 
monwealth our  courts  have  Jurisdiction  to 
adjudicate,  as  to  their  respective  rights,  be- 
tween the  plaintiff  owner  of  an  unreglsrtered 
trade-mark  and  the  defendant  owner  of  a  reg- 
istered trade-mark  who  Is  charged  with  an 
Infringement. 

In  pursuance  of  the  agreement  of  parties 
upon  which  this  cause  was  reported,  let  the 
entry  be: 

Injunction  to  Issue  In  accordance  with  the 
prayer  of  the  bill. 


(198  Mmas.  8S0) 
MePHBiRSON  t.  EENNEY. 
(Supreme  Jndlcial  Court  of  Massachusetts. 
Suffolk.    April  4,  1908.) 

TOKTS    —    iNTEBFEBENCl:     WITH     PABTNERSHIP 
REI.ATI0A8— EVIOKNCE — BUFFICIERCT. 

Evidence  hM  insufficient  to  show  that  de- 
fendant maliciously  interfered  with  a  contract 
of  copartnership  between  plaintiff  and  another. 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; Charles  A.  De  Gourcy,  Judge. 

Action  by  Michael  McPherson  against 
James  W.  Kenney  for  malicious  interference 
with  a  contract  of  copartnership.  On  report 
from  superior  court,  after  directed  verdict 
for  defendant.    Judgment  on  verdict. 

Charles  W.  Bartlett  and  Ffanlc  H.  Stew- 
art, for  plaintiff.  Oaston,  Snow  &  Salton- 
Btall,  for  defendant. 

HAMMOND,  X  On  the  6th  day  of  June, 
1900,  the  firm,  then  consisting  of  the  plaintiff 
and  one  Doherty,  was  largely  Indebted  to  the 
defendant  as  an  individual  and  also  to  con- 
cerns in  which  be  was  interested;  and  the 
master  has  found  that  on  that  day  the  de- 
fendant placed  all  these  various  claims  In  the 
hands  of  his  counsel,  .with  directions  to  col- 
lect them.  The  auditor  further  finds  as  fol- 
lows: 

"Two  suits  were  brought  against  the  firm 
of  Doherty  &  McPherson,  their  property  afr 
tached  and  a  keeper  put  in  the  hotel;  and  a 
suit  against  McPherson  individually  and  bin 
property  attached:  and  a  bill  In  equity  to 
reach  real  estate  of  McPherson  alleged  to  be 
standing  In  the  name  of  another  party. 

"These  suits  were  settled  upon  the  follow- 
ing terms:  McPherson  was  to  pay  back  the 
$1,300,  was  to  agree  to  have  nothing  to  do 
with  the  active  management  of  the  hotel, 
have  nothing  to  do  with  the  cash  or  funds. 
That  a  manager  should  be  appointed  to  con- 
duct the  business  and  that  McPherson  should 
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give  bond  with  surety  that  he  would  not  con- 
tract any  Indebtedness  with  any  person  or 
firm  except  with  the  defendant  Kenney  or 
the  companies  with  which  said  Kenney  was 
connected.    •    •    • 

"These  terms  the  plaintiff  agreed  to  under 
the  advice  of  counsef,  and  on  June  15,  1900, 
executed  the  bond  in  evidence." 

I'he  condition  of  the  bond  was  as  follows: 
"The  condition  of  the  obligation  is  such  that 
U  the  said  McPherson  shall  not,  after  the 
date  hereof  and  until  May  1,  1901,  contract 
any  indebtedness  on  behalf  of  said  firm  to 
any  person,  firm  or  corporation,  except  to 
James  W.  Kenney,  Union  Brewing  Company 
and  Bay  State  Wine  &  Spirit  Company,  then 
this  obligation  shall  be  void,  otherwise  it 
shall  be  and  remain  in.  full  force  and  virtue. 
It  Is  agreed  that  in  case  of  a  breach  of  the 
condition  of  this  bond,  the  total  amount  of 
Indebtedness  contracted  in  violation  hereof 
by  said  McPherson  shall  be  considered  as 
liquidated  damages  and  payable  as  such  apd 
not  as  a  penalty.  This  bond  shall  be  con- 
strued aa  applying  only  to  Indebtedness  con- 
tracted by  McPherson  personally,  and  not  to 
Indebtedness  contracted  by  any  other  mem- 
ber of  the  firm,  or  its  employes.  In  case  of 
the  receipt  of  money  tinder  this  bond.  It  shall 
be  applied  to  the  reduction  of  the  firm's  In- 
debtedness to  said  Kenney,  Union  Brewing 
Company,  Bay  State  "Wine  &  Spirit  Company 
or  to  otlier  indebtedness  of  the  firm." 

It  thus  appears  that  the  plaintiff  had  vol- 
untarily released  substantially  all  control  of 
the  business.  It  does  not  appear  that  he 
made  any  objection  to  the  manner  In  which 
It  was  afterwards  carried  on,  or  to  the  fact 
that  Doherty  was  simply  oheyfng  the  direc- 
tions of  the  defendant  For  all  that  appears 
In  the  record  the  defendant  was  proceeding 
In  good  faith  to  carry  out  the  agreement  and 
to  enable  the  firm  to  pay  its  debts.  He  was 
Interested  to  have  this  done,  and  it  docs  not 
appear  that  he  thought  or  had  any  reason  to 
think  he  was  doing  anything  to  which  the 
plaintiff  objected.  There  does  not  appear  to 
be  any  evidence  of  malicious  interferenc-e 
with  the  plaintiff's  business. 

Judgment  on  the  verdict. 

(198  Mass.  260) 

HOGNBR  V.  BOSTON  ELEVATED  RT.  CO. 

(Supreme  Judicial  Court  of  Massachoaetts. 

Suffolk.    April  2,  1908.) 

1.  Cabriebs— Carbiaoe  qv  FASSGNQEBa— Who 

ABB    "PASSENQEBS." 

One  becomes  a  pa.<<seDger  on  a  railroad  when 
he  puts  himself  into  the  care  of  the  company  to 
be  transported  under  a  contract,  and  is  received 
and  accepted  as  such  by  the  company-  and, 
while  the  relation  is  oommonly  to  be  implied 
from  circnmstances,  these  must  be  such  as  to 
warrant  an  implication  that  the  one  has  offered 
himself  to  be  carried.and  the  other  has  accept- 
ed liis  offer  and  received  him ;  and,  where  the 
existence  of  the  relation  is  in  controversy,  the 
question  is  whether  the  person  has  presented 
himself  in  readiness  to  be  carried  under  such 
circumstances  in  reference  to  time,  place,  man- 


ner, and  condition  that  the  company  must  be 
deemed  to  have  accepted  him  as  a  passenger. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  9,  Carriera,  Sf  973-885. 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  6,  pp.  5218,  5227;    vol.  8,  p.  7748.] 

2.  Same— Stbeet  Raixwaxb — Effect  of  Fob- 
cinq  Way  onto  Cab. 

In  the  case  of  a  street  railway,  the  rela- 
tion of  carrier  and  passenger  is  seldom  created 
by  express  contract,  and  whether  it  has  begun 
is  generally  to  be  shown  by  the  circumstances; 
but  it  must  at  least  appeat  chat  the  passenger 
has  offered  himself  and  that  the  offer  has  been 
accepted,  and,  while  the  carrier  ought  to  con- 
sent where  there  is  no  reasonable  objection, 
it  does  not  necessarily  follow  that  it  has  con- 
sented or  will  consent  in  any  particular  case, 
for  it  may  decline  to  accept  an  offered  pas- 
senger without  a  good  reason,  and  in-  such  case 
one  cannot  become  a  passenger  by  forcing  his 
way  upon  the  car  against  the  carrier's  will,  but 
his  remedy  is  for  damages  for  unwarrantable  ex- 
clusion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {§  973-9K.] 

8.  Sakb-^Ejeotior  of  Passbsobbs— Aonom 
— Questions  fob  Jubt— £<xistehce  ow  Rb- 

LATION. 

In  an  action  against  a  street  railway  com- 
pany for  forcible  ejection,  whether  plaintilf  waa 
a  passenger  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §  1494.] 

Exceptions  from  Superior  Court,  Suffolk 
County;    J.  B.  Richardson,  Judge. 

Action  by  Richard  Hogner  against  the 
Boston  Elevated  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  excepts. 
Exceptions  overruled. 

Edgar  O.  Achom,  for  plaintiff.  Snghroe  & 
Chase  and  Robert  M.  Bowen,  for  defendant 

HAMMOND,  J.  This  is  an  action  of  tort  In 
which  the  plaintiff  seeks  to  recover  damages 
for  being  forcibly  removed  from  one  of  the 
defendant's  cars  after  he  bad  boarded  it 
The  declaration  contains  two  counts.  In  each 
of  which  the  assault  is  alleged  to  have  beea 
committed  while  the  plaintiff  was  "attempt- 
ing to  board  *  .  •  •  [the  car]  •  •  • 
to  ride  upon  the  same  as  a  passenger  for 
hire." 

As  is  usual  In  such  cases  the  evidence  as 
to  the  details  was  conflicting.  The  evidence 
introduced  by  the  plaintiff  tended  to  show 
that  by  reason  of  a  surgical  operation  which 
had  been  recently  performed  upon  his  back, 
from  the  effects  of  which  he  had  not  fully 
recovered,  he  was  somewhat  infirm;  that 
upon  his  signal  the  car  stopped  for  him  with 
the  rear  platform  right  in  front  of  him ;  that 
he  took  hold  of  the  "grab  handles"  and  got 
upon  the  lower  step;  that  there  were  three 
or  four  passengers  In  the  vestibule ;  that  he 
asked  one  of  them  to  let  him  take  hold  of  the 
switch  box,  saying  he  was  a  sick  man  and 
needed  to  help  himself  up  in  that  way ;  that 
they  only  laughed  at  him;  that  with  both 
feet  still  on  the  lower  step  he  asked  the  con- 
ductor, who  was  standing  "half  way  in  the 
rear  opening  and  loaning  forward,"  for  per- 
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misBlon  to  take  bold  of  him,  saying  to  him, 
"I  am  a  sick  man  and  bare  a  sore  back  and 
do  not  dare  to  bend  the  back";  that  the 
condnctor  said  to  him,  "You  are  not  sick,  you 
do  not  appear  as  a  sick  man,"  and  ordered 
him  off ;  and  that  he  the  plaintiff  was  forci- 
bly removed  from  the  lower  step  to  the 
ground  by  the  condnctor  and  motorman. 

The  evidence  for  the  deffflidant  tended  to 
show  as  follows: 

"That  the  plaintiff  signaled  the  car  at 
Townsend  street  and  ewimg  on  while  the 
car  was  still  in  motion.  When  the  plaintiff 
had  so  swnng  on  and  was  standing  on  the 
loiwer  step,  be  made  motions  to  a  passenger 
who  was  standing  between  the  controller  and 
the  step  to  more  over,  at  the  same  time  ut- 
tering some  Incoherent  words  which  the  con- 
ductor and  passenger  could  not  fully  under- 
stand about  his  sick  back.  He  finally  grab- 
bed hold  of  the  coat  of  this  passenger,  who 
had  refused  to  move  from  his  position,  and 
opened  two  or  three  buttons  of  his  coat.  The 
conductor  then  asked  what  the  trouble  was 
and  told,  the  plaintiff  to  come  Into  the  car 
off  the  step.  The  plaintiff  rode  from  Town- 
send  street  to  Marcella  street  on  the  lower 
'tep  of  the  car  holding  onto  the  grab  Irons. 
Dnring  this  time  the  conductor  repeatedly 
told  the  plaintiff  that  he  'could  not  ride  there 
but  must  get  on  or  get  off.' 

"The  evidence  further  showed  that  this 
happening  took  place  during  the  rush  hours, 
and  that  the  conductor  offered  to  assist  the 
plaintiff,  but  that  the  plaintiff  repulsed  all 
offers.  Although  repeatedly  told  that  he 
could  not  ride  on  the  step  and  he  must  either 
get  on  or  off,  the  plaintiff  paid  no  attention 
to  the  conductor's  requests.  It  further  ap- 
peared that  there  was  plenty  of  room  for  him 
to  enter  the  car  and  plenty  of  seats  inside. 
The  plaintiff  during  all  the  time  he  was  on 
the  car  remained  on  the  lower  car  step  In 
violation  of  the  rules  of  the  company  and 
refused  to  get  on  or  off,  and  stood  so  that  no 
one  could  enter  or  leave  the  6ar.  When  the 
car  approached  Marcella  street  the  plaintiff 
having  refused  to  enter  the  car  or  come  off 
the  step,  the  conductor  gave  three  bells  for 
an  immediate  stop  and  called  for  assistance 
to  remove  the  plaintiff.  The  plaintiff  was 
again -asked  to  get  off  the  step  or  get  on  the 
car,  and  still  refused. 

"The  motorman  of  this  car  and  the  motor- 
man  of  the  second  car  behind  came  to  the  con- 
ductor's assistance  and  asked  the  plaintiff 
to  obey  the  conductor's  requests  and  avoid 
any  trouble.  The  plaintiff  still  refused  and 
was  removed.  After  they  got  the  plaintiff 
down  Into  the  street,  they  removed  him  to  a 
position  about  in  the  gutter.  The  plaintiff 
grabbed  hold  of  the  conductor  and  strucl^  at 
him  with  an  umbrella.  The  car  then  pro- 
ceeded." 

One  of  the  questions  was  whether  the  plain- 
tiff had  become  a  passenger.  "One  becomes 
a  passenger  on  a  railroad  when  he  puts  him- 
self into  the  care  of  the  railroad  company  to 
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be  transported  under  a  contract,  and  Is  re- 
ceived and  accepted  ae  a  passenger  by  the 
company.  There  is  hardly  ever  any  formal 
act  of  delivery  of  one's  person  Into  the  care 
of  the  carrier,  or  of  acceptance  by  the  car- 
rier of  one  who  presents  himself  for  trans- 
portation, and  so  the  existence  of  the  rela- 
tion of  passenger  and  carrier  is  commonly  to 
be  implied  from  circumstances.  These  cir- 
cumstances must  be  such  as  to  warrant  au 
implication  that  the  one  ba«  offered  himself 
to  be  carried  on  a  trip  about  to  be  made,  and 
that  the  other  has  accepted  bis  offer,  and 
has  received  him  to  be  properly  cared  for. 
*  *  *  A  railroad  company  holds  Itself  out 
as  ready  to  receive  as  passengers  all  persons 
who  present  themselves  in  a  proper  condi- 
tion, and  in  a  proper  manner,  at  a  proper 
place  to  be  carried.  It  invites  everybody  to 
come  who  is  willing  to  be  governed  by  its 
rules  and  regulations.  In  a  case  like  this, 
the  question  is  whether  the  person  has  pre- 
sented himself  in  readiness  to  be  carried  un- 
der such  circumstances  in  reference  to  time, 
place,  manner  and  condition  that  the  railroad 
company  must  be  deemed  to  hare  accepted 
him  as  a  passenger."  BInowlton,  J.,  in  Web- 
ster V.  Fitcfaburg  R.  R.,  161  Mass.  298,  299. 
300,  37  N.  E.  165,  24  L.  R.  A.  521.  The  re- 
lation of  carrier  and  passenger  is  created  by 
contract  express  or  Implied.  In  the  case  of  a 
street  railway  company  it  is  rarely  created  by 
express  contract  when  the  car  Is  boarded  by 
the  passenger  from  the  street  Whether  the 
relation  has  begun  is  generally  to  be  shown 
by  the  circumstances.  But  however  shown, 
it  must  appear  at  least  that  tbe  passenger 
has  offered  himself  and  has  been  accepted. 
It  is  not  enough  that  he  has  offered  himself. 
The  acceptance  by  the  carrier  is  needed.  It 
is  true  that  the  carrier  ought  to  consent 
where  there  is  no  reasonable  objection.  Still 
it  does  not  necessarily  follow  that  it  has  con- 
sented or  will  consent  in  any  given  case.  For 
no  good  reason  It  may  decline  to  accept  the 
offered  passenger ;  and  in  such  case  he  can- 
not become  a  passenger  by  forcing  his  way 
upon  the  car  against  the  will  of  the  carrier. 
His  remedy  Is  by  way  of  damages  for  the 
unwarrantable  exclusion.  These  principles 
are  too  familiar  to  require  the  citation  of 
authorities   in  their  support. 

Upon  the  evidence  the  question  whether 
tbe  plaintiff  was  a  passenger  was  for  the 
Jury.  If  the  evidence  for  the  defendant  was 
believed,  the  Jury  might  find  that  neither  by 
the  motorman  nor  by  the  conductor  was  the 
plaintiff  recognized  as  a  proposed  passenger, 
much  less  accepted  as  such;  but  that  the 
plaintiff,  without  the  knowledge  of  either, 
got  upon  the  step  of  the  car  while  It  was  In 
motion,  and  that  the  conductor,  as  soon  as 
he  saw  him,  refused  to  accept  him  as  a  pas- 
senger unless  he  would  get  above  the  lower 
step  where  he  was  standing;  and  that  the 
plaintiff  refused  to  accept  this  condition,  li 
such  wns  tbe  case,  the  Jury  might  well  find 
that  the  contract  of  carriage  never  had  been 
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made,  or  In  other  words,  that  the  plaintiff 
never  became  a  passenger.  The  plaintiff,  re- 
lying upon  cases  like  O'Brien  v.  Bennett,  8 
Car.  &  P.  724,  Gordon  v.  West  End  St.  By., 
175  Mass.  181,  55  N.  E.  990,  and  Smith  v. 
St  Paul  City  By.  32  Minn.  1,  18  N.  W.  827, 
50  Am.  Bep.  550,  strongly  contends  that  as 
matter  of  law  the  plaintiff  became  a  passen- 
ger as  soon  as  he  got  upon  the  step.  In  all 
those  cases,  howerer,  it  appeared  that  the 
car  or  vehicle  had  stopped  in  obedience  to  a 
signal  from  the  proposed  passenger.  In  oth- 
er words,  the  passenger  bad  offered  himself 
and  been  accepted ;  and  the  act  of  getting  up- 
on the  step  was  an  act  done  In  pursuance  of 
the  contract.  These  and  Blmllar  cases  can- 
not be  regarded  as  authorities  in  support  of 
the  proposition  that  upon  the  evidence  in 
this  case  the  plaintiff  became  a  passenger  as 
soon  as  he  stepped  upon  the  car. 

Upon  an  examination  of  the  charge  to  the 
jury  It  appears  that  the  court  stated  the  law 
in  accordance  with  the  principles  above  set 
forth ;  and,  whUe  the  illustrations  were  some- 
what graphic,  and  while  some  of  the  expres- 
sions of  the  court  when  considered  apart  from 
their  setting  might  seem  to  be  misleading,  yet 
that  when  the  charge  Is  considered  as  a 
whole  and  these  expressions  are  considered 
in  their  proper  setting,  the  court  fairly  left 
the  case  to  the  jury  upon  correct  Instructions 
and  made  no  error  In  law. 

Upon  the  whole  evidence  the  questions  also 
as  to  whether  the  plaintiff,  whether  or  not  a 
passenger,  was  ronoved  from  the  car  for 
proper  cause  and  In  a  proper  manner,  were 
left  to  the  Jury  upon  instructions  not  er- 
roneous In  law. 

Exceptions  overruled. 


(U8  Mass.  337) 

DEIi  SIGNOBB  v.  THOMPSON-STABRBTT 

CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    April  3,  1908.) 

1.  Masieb  and  Sebvant— Ikjubibs  to  Ssbv- 
ANX— Safe  Appliance— Absenci:  of  Taos 
ON  Elevator  Cable. 

MarliB  or  taga  on  the  cable  of  a  temporary 
elevator  used  by  servants  in  constructing  a 
building,  for  the  purpose  of  indicating  the  posi- 
tion ol  the  elevator  to  the  engineer,  do  not 
coostitate  a  part  of  the  elevator,  or  of  the  ma- 
chinery by  which  it  is  operat«d,  but  are  used 
for  the  engineer's  convenience,  and  their  alwence 
is  not  a  defect  in  the  ways,  works,  and  ma- 
chinery, and  is  not  evidence  of  the  master's  neg- 
ligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  i  208.] 

2.  Same. 

Plaintiff  and  another  servant  were  sent  to 
grease  the  slides  or  grooves  in  which  an  elevator 
ran.  The  elevator  was  a  temporary  one  used 
in  constructing  an  ll-story  building.  It  bad 
just  lieen  finished,  and  bad  never  lieen  run  to 
the  top  floor,  and  there  was  no  method  of 
si^aling  from  the  top  floor  to  the  engineer. 
Plaintiff,  knowing  this,  told  the  engineer  to  go 
up  slowly  and  stop  at  the  top  floor.  The  en- 
gineer could  not  see  the  elevator  above  the 
second  floor,  and  no  arrangement  was  made  with 


him  by  plaintiff  or  his  companion  as  to  how 
they  would' notify  him  when  Uiey  got  to  the  top 
floor.  The  engineer  failed  to  stop  at  the  top 
floor,  and  plaintiff,  who  was  on  the  cros8-t>eam 
of  the  elevator'  engaged  in  Iiis  task,  was  crushed 
by  the  machinery  at  the  top  of  the  elevator  well. 
Seld,  that  the  injury  was  not  the  result  of  the 
master's  negligence. 

Exceptions  from  Superior  Court,  Suffolk 
County;   'William  B.  Stevens,  Judge. 

Personal  Injury  action  by  Antonio  Del  Si£- 
nore  against  the  Thompson-Starrett  Compa- 
ny. There  was  a  directed  verdict  for  de- 
fendant, and  plaintiff  excepts.  EJxceptlons 
overruled. 

John  A.  Collins  and  Jas.  A.  McGeongfa,  for 
plaintiff.  Walter  I.  Badger,  George  A.  Drury, 
and  Wm.  Harold  Hitchcock,  for  defendant 

MORTON,  J.  The  plaintiff  was  Injured  by 
being  caught  and  crushed  between  the  cross- 
beam on  top  of  an  elevator  and  the  machinery 
at  the  top  of  the  elevator  well.  The  elevator 
was  a  temporary  one  for  use  In  the  con- 
struction of  the  building  although  the  well 
in  which  it  was  placed  was  permanent  The 
declaration  contained  three  counts — one  at 
common  law  alleging  that  the  elevator  was 
negligently  suffered  by  the  defendant  to  be 
In  an  unsafe  condition  and  the  other  two  un- 
der the  statute ;  one  alleging  a  defect  in  the 
ways,  works  and  machinery  and  the  other 
negligence  on  the  part  of  a  superintendent. 
At  the  close  of  the  evidence  the  court  ruled 
that  the  plaintiff  was  not  entitled  to  recover 
on  either  count  and  directed  a  verdict  for 
the  defendant  The  case  is  here  on  excep- 
tions by  the  plaintiff  to  this  ruling  and  di- 
rection. 

The  defects  complained  of  are  that  the 
rope  by  which  the  elevator  was  raised  and 
lowered  had  no  tags  or  marks  upon  it  to  In- 
dicate to  the  engineer  where  the  elevator  was 
as  it  ascended  or  descended,  and  that  there 
was  no  appliance  by  which  those  on  the  ele- 
vator could  signal  to  the  .engineer  above  the 
third  or  fourth  floor. 

The  marks  or  tags  did  not  constitute  a 
part  of  the  elevator  or  of  the  machinery  by 
which  It  was  operated,  but  were  temporary 
In  their  nature  and  were  put  on  for  his  own 
convenience  with  the  assistance  of  others  by 
the  engineer  who  ran  the  engine  by  which  the 
elevator  was  raised  and  lowered,  and  the 
want  of  them  could  not  be  said,  therefore,  to 
be  a  defect  In  the  ways,  works  and  machin- 
ery, or  to  constitute  an  unsafe  or  defective 
condition  for  which  the  defendant  was  lia- 
ble, or  to  be  evidence  of  negligence  on  the 
part  of  the  superintendent 

In  regard  to  the  absence  of  a  signaling 
appliance,  it  Is  to  be  noted  that  the  elevator 
had  been  finished  In  the  forenoon  of  the  day 
of  tlie  accident,  and  that  this  was  its  first 
trip  to  the  top  floor.  The  plaintiff  testified 
that  "to  have  the  elevator  work  properly"  it 
was  necessary  that  the  slides  or  grooves  in 
which  it  ran  should  be  greased  and  that  lie 
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and  another  man  were  sent  up  to  do  this. 
It  was  the  first  time  that  the  plaintiff  had 
done  SBch  work  on  an  elevator  but  he  was 
familiar  with  elevators  used  In  the  construc- 
tion of  buildings.  He  knew  that  there  was  no 
method  of  signaling  from  the  top  floor  to  the 
engineer  and  as  be  testified  be  told  the  en; 
glneer  "to  go  up  slowly  and  stop  at  the  top 
floor."  The  man  who  was  with  him  also  told 
the  engineer  the  same  In  substance — "not  to 
go  v.p  too  fast  and  not  to  go  up  too  high." 
The  plaintiff's  account  of  how  the  accident 
happened  was  that  "he  (the  engineer)  went 
up  and  kept  going  until  I  got  bold  of  the 
cable,  the  gear  and  the  cable  and  that  was 
the  last  of  It."  The  engineer  could  not  see 
the  elevator  above  the  second  floor  and  no 
arrangement  was  made  with  blm  by  the 
plaintiff  and  his  companion  as  to  how  they 
would  notify  him  when  they  got  to  the  top 
floor,  and  the  accident  would  seem  to  have 
been  due  in  part  at  least  to  the  failure  of 
the  plaintiff  and  bis  companion  to  make  such 
an  arrangement.  But  however  that  may  be 
we  see  no  more  evidence  of  negligence  on  the 
part  of  the  defendant  on  this  branch  of  the 
case  than  on  the  other. 
Exceptions  overruled, 

<13g  Mass.  %4) 

HARRIOAN  T.  OITT  O^  WORCBSTBB. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    April  3,  1808.) 

1.  MONICrPAl.     COBPOBATIOSS    —    Defectivk 

Sidewalks— Actions  fob  In JtnsiEs— Ques- 
tions FOR  JUBT. 

In  an  action  for  injury  due  to  stepping  into 
a  hole  in  a  sidewalk,  whether  a  proper  super- 
vision would  have  disclosed  the  defect  to  the 
municipal  officers  charged  with  the  care  of  the 
street  held  for  the  jury. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  86,  Municipal  Corporations,  fS  1747-1760.] 

2,  ApPEAir— Review— Errob  Waived  in  Ap- 

PEIXATK    COUBX— FAILUBE   TO    UBOB   OBJSO- 
TIOMS. 

An  exception  to  the  admission  of  testimony 
not  argued  may  be  treated  as  waived. 

SEd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  S§  4256-4261.] 

Exceptions  from  Superior  Court,  Worcester 
County;   William  Gushing  Walt,  Judge. 

Action  by  Thomas  Harrlgan  against  the 
city  of  Worcester.  Verdict  for  plaintiff,  and 
defendant  excepts.    Exceptions  overruled. 

James  F.  McOovem,  Michael  J.  Omerford, 
and  James  F.  Ryan,  for  plaintiff.  B.  H. 
Yanghan  and  J.  Fred  Humes,  for  defendant 

SHELDON,  J.  In  our  opinion  there  was 
sufficient  evidence  to  warrant  the  Jury  In 
finding  that  the  defendant  had,  or  l^  the  ex- 
ercise of  proper  care  and  diligence  might  have 
had,  reasonable  notice  of  the  defective  con- 
dition of  the  sidewalk. 

The  alleged  defect  was  a  hole  In  the  slde- 
walli  caused  by  the  absence  of  the  cover  of  a 
box  which  had  for  many  years  been  In  the 


sidewalk.  One  witness  testified  that  he  had 
walked  over  this  box  several  times,  and  it 
had  rocked  under  his  feet;  that  it  was  al- 
ways loose.  Another  witness  testified  that  on 
the  Sunday  preceding  the  day  of  the  accident 
he  saw  the  cover  off  this  box,  and  himself 
put  It  on  again;  and  that  he  had  seen  it 
off  twice  before,  within  a  month  or  two  of 
the  accident.  This  evidence  was  doubtless 
meager,  and  Its  effect  was  somewhat  weaken- 
ed by  the  testimony  of  other  witnesses  and 
of  the  plaintiff  himself  that  they  never  had 
seen  the  cover  off  and  did  not  know  that 
there  was  anything  wrong  with  it.  Still  it 
presented  a  question  for  the  Jury,  within  the 
rule  of  Post  v.  Boston,  141  Mass.  189,  4  N. 
E.  815.  They  might  say  that  this  cover  was 
so  loose  as  to  be  liable  to  come  off  the  box 
and  leave  a  dangerous  hole  in  the  sidewalk, 
and  that  a  proper  supervision  would  have 
disclosed  this  fact  to  the  defendant's  officers 
who  were  charged  with  the  care  of  the  street. 
Campbell  V.  Boston,  189  Mass.  7,  75  N.  B.  96 ; 
McGafflgan  v.  Boston,  149  Mass.  289,  21  N. 
B.  371 ;  Bourget  v.  Cambridge,  159  Mass.  388, 
34  N.  B.  455.  It  cannot  be  said,  as  In  Hans- 
corn  V.  Boston,  141  Mass.  242,  5  N.  B.  249, 
that  the  accident  was  due  to  the  neglect  of 
a  third  person  to  see  that  the  cover  was  prop- 
erly fastened  In  Its  place. 

As  the  exception  to  the  admission  of  the 
testimony  of  Kramer  was  not  argued  and 
may  be  treated  as  waived,  no  other  question 
than  that  already  considered  has  been  pre- 
sented to  us. 

Exceptions  overruled. 


ass  Mass.  372) 

HATNBS  et  al.  t.  TBJMPLB. 

(Supreme  Judicial  Coart  of  Massachusetts. 
Middlesex.      April    4,    1908.) 

1.  Sales  — CoNDiTioNAi.  Sale  — Passing  op 
Title  as  Between  Pabties— Constbtjction 
of  contbact. 

Where  the  purchase  price  of  horses  was  to 
be  paid  in  one,  two,  and  three  months,  respec- 
tively, and  notes  were  jtiven  by  plaintiff  accord- 
ingly, to  each  of  which  was  attached  a  state- 
ment that  the  horses  were  to  be  and  remain  the 
absolute  property  of  the  seller  until  said  note 
was  fully  paid,  title  did  not  pass  until  all  the 
notes  were  paid. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  43,  Sales,  {  1357.] 

2.  Election  of  Remedies  —  Concltjsiveness 
OF  Election. 

Where  a  seller  has  a  right  to  take  back  the 
Koods  or  to  sue  for  the  entire  price,  which  is 
due  only  on  the  theory  that  title  has  passed,  by 
suing  for  the  price  he  elects  to  consider  the 
transaction  a  complete  sale,  and  is  estopped  to 
claim  that  the  goods  remained  his  property. 

3.  Same— Effectt  of  Pubsuino  Collatebai, 
Remedy. 

Where  notes  given  by  plaintiffs  to  defend- 
ant for  the  purchase  price  of  horses  provided 
that  defendant  should  retain  title  until  the  notes 
were  paid,  by  suing  on  the  notes  first  diip  and 
levying  on  plaintiffs'  real  estate  nnder  the  judg- 
ment so  obtained,  defendant  did  not  waive  his 
right  to  claim  title  to  the  horses  while  the  re- 
maining note  was  unpaid. 
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4.  Tbovkb  AifD  OoRVEBSion— Rioftr  ov  Ao 

TioN— Right  to  Possession— Etfect. 

Where  one  of  Reveral  notes  given  for  the 
purchase  price  of  horaes,  each  containinR  a 
stipulation  that  title  should  not  pass  till  pay- 
ment, was  overdue  and  unpaid,  the  seller  had 
the  right  to  possession  of  the  horses,  and  hence 
could  not  be  liable  for  their  conversion. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47.  Trover  and  Conversion.  SS  1C3-165.] 

Report  from  Supreme  Judicial  Court,  Mld- 
dlesex  County. 

Action  by  Oeorgiana  Haynes  and  another 
against  Joseph  P.  Temple  for  conversion  of 
certain  horses.  A  verdict  was  directed  for 
plaintiffs,  and  the  case  reported  to  the  Su- 
preme Judicial  Court.    Verdict  set  aside. 

Tort  for  the  conversion  of  tvfo  horses  de- 
livered to  plaintiffs  on  a  conditional  sale  Au- 
gust 22,  1904;  the  price  being  $400,  to  be  paid 
In  three  Installments  according  to  three  notes 
given  at  the  time.  In  the  superior  court  a 
verdict  was  directed  for  the  plaintiffs  and 
the  case  reported  to  the  Supreme  Judicial 
Court 

Alphonso  A.  Wyman,  for  plaintiffs.  J.  J. 
Staaughnessy  and  F.  P.  O'Dounell,  for  de- 
fendant 

HAMMOND,  J.  The  price  to  be  paid  for 
the  horses  was  $400,  of  which  $200  was  to  be 
paid  in  one  month,  $100  in  two  months,  and 
$100  In  three  months  from  August  22,  1904; 
and  tluree  notes  for  these  respective  sums 
were  given.  To  each  note  was  attached  a 
statement  that  the  horses  were  "to  be  and 
remain  the  entire  and  absolute  property  of 
•  •  •  [the  defendant]  •  •  •  untU  said 
note  is  fully  paid,  •  •  •  with  interest" 
It  is  argued  by  the  plaintiffs  that  upon  the 
payment  of  eitlier  of  these  notes  the  title  to 
the  horses  was  to  pass  to  the  plalntUfs. 
But  this  position  Is  untenable.  The  delivery 
of  the  horses  by  the  seller  and  tlie  giving  ot 
the  notes  by  the  buyer  were  all  one  transac- 
tion; and  It  is  too  plain  for  argument  that 
the  intention  of  the  parties,  as  shown  by 
the  papers,  was  that  the  title  was  not  to 
pass  until  all  of  the  notes  were  paid,  and 
such  was  the  legal  effect  of  the  transaction. 
Before  the  third  note  became  due  the  defend- 
ant brought  suit  on  the  two  which  were  over- 
due, and,  having  recovered  Judgment,  collect- 
ed the  amounts  due  thereon  by  a  levy  npon 
real  estate  of  the  plaintiffs.  The  question  on 
this  branch  of  the  case  Is  whether  bis  action 
In  doing  this  Is  Inconsistent  with  his  right  to 
insist  that  the  title  to  the  horses  still  re- 
mains in  him. 

Plainly  It  is  not  inconsistent  This  is  not  a 
oase  where  the  seller  having,  by  reason  of 
fraud  or  otherwise,  a  right  either  to  take 
back  the  goods  or  sue  for  the  entire  price 
which  Is  due  and  payable  only  upon  the 
theory  that  the  title  has  passed  to  the  buyer, 
elects  to  consider  the  transaction  a  complete 
sale  and  sues  for  the  price.  In  such  a  case, 
the  suit  for  the  entire  price  being  inconsist- 


ent with  the  thewy  that  the  sale  Is  not  ab- 
solute, the  seller  Is  estopped  to  set  up  the 
claim  that  the  goods  remain  his  pr<H>erty. 
He  cannot  have  both  the  price  and  the  goods, 
and  having  made  his  election  he  must  stand 
by  it  Butler  v.  Hlldreth,  5  Ifetc.  49.  Whit- 
ney v.  Abbott,  191  Mass.  59,  77  N.  E.  524. 
See,  also,  the  opinion  delivered  by  Wells,  J., 
in  Connihan  v.  Thompson,  111  Mass.  270. 

But  this  principle  is  not  applicable  to  the 
facts  shown  in  the  case  at  bar.  Under  the 
contract  the  defendant  at  the  end  of  the  first 
month  was  to  receive  $200,  and  at  the  end 
of  the  second  month  $100  additional,  making 
$300  in  all.  And  these  sums  he  was  entitled 
to  receive  whether  the  title  to  the  goods 
passed  to  the  plaintiffs  or  not  Even  if  the 
plaintiffs  had  voluntarily  paid  these  two 
notes  at  maturity,  still  the  title  to  the  hors- 
es would  not  thereby  have  become  vested  in 
them  but  would  have  remained  in  the  defend- 
ant until  the  payment  of  the  third  note.  His 
conduct  therefore  in  enforcing  by  an  action 
at  law  the  payment  of  the  two  notes  was 
not  inconslstoit  with  the  position  tliat  the 
title  to  the  horses  was  not  yet  In  the  plain- 
tiffs. It  was  his  right  under  the  terms  of  the 
contract  to  have  the  $300  and  stUl  to  keep 
his  title  until  the  last  note  was  paid.  His 
act  in  bringing  the  suit  was  not  an  election 
between  two  inconsistent  remedies,  but  was 
an  act  perfectly  consistent  with  liis  claim 
to  retain  his  title,  and  all  in  strict  compliance 
with  the  contract  He  still  holds  the  third 
note  unpaid,  and  hence  by  the  very  terms  of 
the  contract  he  still  Is  the  owner  of  the  hors- 
es; and,  the  note  being  overdue,  he  has  the 
right  of  possession.  The  court  erred  in  re- 
fusing to  rule  as  requested  by  the  defendant, 
and  also  in  directing  the  jury  that  the  de- 
fendant was  liable.  Coggill  v.  Hartford  & 
New  Haven  R.  Co.,  S  Gray,  545,  and  cases 
therein  cited. 

Verdict  set  aside. 


(ISS  Mass.  3iO) 

MILLMORB   v.  BOSTON   ELEVATED   RY. 

CO. 

(Supreme  Judicial  Court  of  MassachusettB. 

Suffolk.    April  4,  1008.) 

1.  Damages  —  Pebsonal  Injubies  —  Impaib- 
MENT  or  Eabning  Capacitt— Mabeied  Wo- 
ken. 

In  an  action  by  a  married  woman  to  reeov>- 
er  damaftes  for  a  personal  injury,  an  impair- 
ment of  her  capacity  to  perform  labor  may  be 
considered  as  an  element  of  damages,  whether 
she  ever  worked  or  not 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  S  238.] 

2.  Samb— Pleading  ano  Pboof. 

A  declaration.  In  an  action  for  injuries  to 
a  married  woman,  alleging  that  "the  plaintiff 
was  thrown  to  the  ground  and  caused  to  suffer 
great  and  severe  bodily  injury  and  anguish  of 
mind,"  is  sufficient  to  admit  proof  of  the  im- 
pairment of  the  plaintiff's  capacity  to  perform 
labor  as  an  element  of  damage. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  §§  441-446.] 
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Ezct^tions  tnm  Superior  Court,  SuSolk 
County;  Frederick  Lawton,  Judge. 

Action  for  personal  injuries  by  Mary  E. 
MtUmore  against  the  Boston  Elevated  Rail- 
way Company.  From  a  Judgment  for  plaintiff, 
defendant  brings  exceptions.    Overruled. 

See  80  N.  £3.  415. 

Vahey.  Innes  &  Vahey  and  Philip  Mansfield, 
for  plaintiff.  BSndicott  P.  Saltonstall  and 
Banford  H.  E.  Freund,  for  defendant. 

HAMMOND,  J.  In  this  commonwealth  it 
Is  settled  that  In  an  action  by  a  married 
woman  to  recover  damages  for  a  personal  in- 
jury an  impairment  of  her  capacity  to  per- 
form labor  may  be  considered  as  an  element 
of  the  damages.  Jordan  v.  Middlesex  R.  R., 
138  Mass.  425;  Harmon  v.  Old  Colony  R.  R.. 
ie5  Mass.  100,  42  N.  &  605,  30  L.  R.  A.  658, 
B2  Am.  St  Rep.  499;  Nolin  v.  Pearson,  191 
Mass.  283,  77  N.  E.  890,  4  L.  R.  A.  (N.  S.) 
643,  114  Am.  St.  Rep.  606.  The  reasoning 
upon  which  the  doctrine  is  based  shows  that 
the  principle  is  applicable  whether  she  ever 
lias  worked  or  not.  Harmon  v.  Old  Colony  R. 
R.,  165  Mass.  104,  105,  42  N.  E.  505,  30  L.  R. 
A.  658,  52  Am.  St  Rep.  499. 

It  is  argued  however  by  the  defendant  ttiat, 
even  If  this  be  so,  yet  the  declaration  In  this 
case  is  not  broad  enough  to  cover  such  an  ele- 
ment of  damages.  The  declaration  states  that 
by  reason  of  the  accident  "the  plaintiff  was 
thrown  to  the  ground  and  caused  to  suffer 
great  and  severe  i)odily  injury  and  anguish  of 
mind."  It  is  to  be  noted  that  there  is  no  claim 
In  this  case  that  the  plaintiff  was  engaged  in 
any  special  calling  or  occupation.  The  only 
claim  Is  for  such  damage  as  Is  the  natwal  and 
necessary  result  upon  one's  capacity  for  labor 
of  such  a  bodily  injury  as  she  received.  What- 
ever may  l>e  the  practice  elsewhere,  we  think 
that  In  this  commonwealth  it  has  been  the 
practice  to  allow  the  Jury  under  an  allega- 
tion like  this  to  take  any  consideration  as  an 
donent  of  damages,  not  only  the  actual  pain 
resolting  from  a  physical  injury  but  the  im- 
pairment, if  any,  which  is  the  manifest  and 
necessary  result  to  an  ordinary  person  of  sudi 
an  Injury.  In  Baldwin  v.  Western  R.  R.,  4 
Gray,  333,  evidence  that  the  plaintiff  was  edu- 
cated and  a  school  teacher  was  held  to  have 
been  wrcmgly  admitted  upon  the  question  of 
damages,  the  declaration  alleging  only  that 
she  received  great  hurt  and  damage.  Blge- 
low,  J.,  In  giving  the  opinion,  hints  at  tiK 
proper  distinction  when  he  says:  "In  the 
present  case,  the  evidence  offered  by  the 
plaintiff  to  show  her  education  and  learning, 
and  that  she  was  a  school  teacher,  could  have 
had  DO  relevancy  or  ajipllcatlon  to  the  ques- 
tion at  issue  between  the  parties,  except  as 
forming  the  basis  on  which  special  damages 
were  to  be  assessed  for  the  Injury  of  which 
she  complained.  It  did  not  tend  to  show  an 
injury  falling  within  the  class  of  general  dam- 
ages. That  class  includes  only  such  damages 
as  any  other  person,  as  well  as  the  plaintiff. 


might,  under  the  same  circumstances,  have 
sustained,  from  the  acts  set  out  in  the  declara- 
tion." See,  also,  as  bearing  generally  upon 
the  subject  Brown  v.  Cummlngs,  7  Allen,  507, 
and  cases  therein  cited ;  1  Ch.  on  PI.  (16th 
Am.  Ed.)  *411,  •412,  and  authorities  cited  In 
the  notes;  Prentiss  v.  Barnes,  6  Allen,  410; 
Tyson  V.  Booth,  100  Mass.  25a 
Exceptions  overruled. 


(198  Mass.  30e) 

REED  V.  MATTAPAN  DEPOSIT  &  TRUST 

CO. 

(Snpreme  Judicial  Court  of  Massachusetts. 

Suffolk.     April  2.  1908.) 

L  Banks  anh  Banking — ^Depostts— Action 
— Evidence — Competency— Conspibacy. 
In  an  action  by  an  admlQistrator  aeainst  a 
bank  for  the  amount  of  decedent's  deposit,  al- 
leged to  have  been  naid  out  atwn  a  for«:ed  check 
presented  and  cashed  throuRb  a  conspiracy  in 
which  decedent's  wife,  who  received  the  proceeds, 
participated,  evidence  was  admissible  to  show 
that  the  wife  actually  obtained  the  money  by 
unlawful  means,  though  it  appeared  that  she  re- 
ceived the  money  directly  from  decedent  who 
previously  had  cashed  the  check. 

2.  Evidence— Materiality — Rehoteness. 

ThouRh  presumptions  or  inferences  of  fact 
may  be  drawn  from  proof  of  other  facts,  where 
a  person  is  cbarxed  with  beine  a  party  to  a  con- 
spiracy to  obtain  a  bank  deposit  of  another,  evi- 
dence as  to  the  person's  conduct  as  to  its  cus- 
tody some  two  montlis  after  obtaining  it  is  Im- 
material. 

[Ed.  Notei — For  cases  in  point  see  Cent.  Dig. 
vol.  20.  Evidence,  S  434.1 

3.  Witnesses  —   Examination  —  Leading 
QnESTioNs- Hostile   Witness— Disceetion 

OF  COUBT. 

The  permission  of  leadini;  questions  to  a 
witness  on  the  eround  of  his  hostility  lies  in  the 
discretion  of  the  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  $|  795,  84ai 

4.  Same— "Advebse  Pakty"— Statdtokt  Pbo- 
vibions. 

An  actuary  of  a  defendant  bank,  though  an 
officer  therein,  is  not  an  "adverse  party"  to 
plaintiff,  within  Rev.  Laws,  c.  175,  §  22,  con- 
ferring npon  either  party  to  a  suit  the  right  to 
call  and  cross-examine  his  adversary. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  224,  227;  vol.  8,  pp. 
7567,  7568.] 

5.  Samb— Written   Intebbooatobies. 

The  method  nrescribed  for  the  examination 
of  the  adverse  party,  where  it  Is  a  corporation, 
by  Rev.  Laws,  c.  l73,  §  61,  providini;  for  the 
examination  by  written  interrogatories  of  its 
officers  and  servants  aa  If  they  were  principala, 
is  exclusive  of  other  methods. 

[Bid.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol,  50,  Witnesses,  §  815.] 

6.  EVIDKNCE— EXFBBT    EVIDBNOE— HANDWBIT- 
ING. 

Where  a  decedent's  checks,  the  signature.s 
to  which  were  admitted  to  be  genuine,  were  in- 
troduced by  both  parties  to  t>e  used  as  stand- 
ards of  comparison  by  handwriting  experts,  and 
an  order  on  the  bank  by  him  was  also  admitted 
as  a  standard,  an  expert  who  had  never  seen  de- 
cedent write  might  give  bis  opinion,  based  upon 
a  comparison  of  the  standards  furnished  by  the 
checl<s,  that  the  signature  to  the  order  was 
genuine,  not  to  prove  a  standard  which  could  be 
used  with  the  others  by  the  Jury. upon  the  prin- 
cipal question  as  to  the  genuineness  of  a  signa- 
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ture  to  a  check  in  controversy,  but  as  proof  that 
the  sifrnature  to  the  order  was  written  by  the 
same  person  who  had  signed  the  checks. 

[Ed.  Note. — For  oases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  8  2315.] 

7.  Bills  and  Notes  —  Checks  —  No  Payee 
Named. 

At  common  law,  where  the  maker  of  a 
check  did  not  designate  a  payee,  unless  it  was 
issued  by  him,  no  one  else  had  authority  to 
complete  the  instrument  by  writing  in  the  name 
of  a  payee. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  .Notes,  §  88.] 

8.  Trial— Instructions— Refused    Requests 
Embraced  in  Instructions  Given. 

In  an  action  against  a  bank  for  the  amount 
of  a  .decedent's  deposit  alleged  tP  have  been 
paid  out  on  s  forged  check,  where  the  court 
charged  that  the  bank's  liability  had  not  been 
discharged  unless  the  money  was  paid  out-  b.T 
decedent's  authority,  which  was  explained  to 
mean  that  being  of  sufficient  intelligence,  he 
made  and  delivered  a  check  to  some  one,  who 
lawfully  took  it  to  the  bank  and  received  the 
money,  it  wtm  not  error  to  refuse  a  requested 
charge  that  if  decedent  signed  the  che<Jt,  but 
without  his  express  authority  some  one  took  It, 
and  the  bank  paid  it  to  one  not  specially  au- 
thorized by  him,  then  the  fact  that  there  was 
no  payee  denignated  in  the  check  made  its  pay- 
ment no  defense  to  the  action. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4C.  Trial.  U  651-659.1 

9.  Banks  and  Banking— Relation  ov  Par- 
ties—Contract. 

While  it  is  true  that,  where  a  person  whose 
contract  It  is  sought  to  avoid  was  in  such  a 
state  of  insanity  at  the  time  it  was  executed  as 
to  render  him  incapable  of  transacting  the 
business,  the  contract  is  voidable,  though  the 
other  party  majr  have  acted  fairly  and  without 
knowledge  of  his  Insanity,  yet  where  one  be- 
comes a  depositor  in  a  bank  the  relation  is  that 
of  debtor  and  creditor,  the  bank  agreeing  to 
pay  on  demand,  and  where  the  contract  of  de- 
posit is  made  when  the  depositor  is  sane,  the 
bank  may  pa.v  the  money  at  any  time  in  the  ab- 
sence of  knowledge  of  his  incapacity  at  the  time 
of  doing  so,  and  no  duty  devolves  upon  it  to 
guard  against  any  misase  to  which  be  might  put 
the  money. 

Exceptions  from  Superior  Court,  Suffolk 
County;   John  A.  Aiken,  Judge. 

Action  by  Chester  A.  Reed,  administrator 
of  Thomas  Keyes,  against  the  Mattapan  De- 
posit &  Trust  Company.  Judgment  for  de- 
fendant, and  plaintiff  excepts.  Exceptions 
overruled. 

PlaintilTs  refused  requests,  referred  to, 
■were  as  follows: 

"If  Thomas  Keyes  really  signed  the  check 
in  question,  but  without  his  express  author- 
ity some  one  took  it  and  the  bank  paid  It  to 
one  not  specially  authorized  by  him,  then  the 
fact  that  there  Is  no  payee  designated  in  the 
check  makes  the  payment  of  the  check  no  de- 
fense to  this  action." 

"If  Thomas  Keyes  by  reason  of  infirmity 
of  age  and  disease  had  mental  faculties  so 
Impaired  In  strength  that  he  was  not  capable 
of  understanding  fully  what  he  was  doing, 
and  In  that  condition  signed  this  check,  and 
some  one  else  went  to  the  bank  and  drew  the 
money,  the  plaintiff  is  entitled  to  a  verdict, 
regardless  of  the  question  of  genuineness  or 
payment." 


Elisha  Oreenhood,  for  plaintiff.  Hutchins 
&  Wheeler  and  Chas.  P.  Choate,  Jr.,  for  de- 
fendant. 

BRAIiBT,  J.  The  questions  raised  by  the 
exceptions  relate  either  to  matters  of  evi- 
dence, or  to  the  refusal  to  Instruct  the  Jury 
as  the  plaintiff  requested.  It  was  the  plaln- 
tlfTs  contention,  upon  which  in  opening  he 
rested  his  right  to  recover,  that  the  deposit 
standing  in  the  name  of  the  intestate,  bad 
been  paid  over  In  his  lifetime  on  a  check 
to  which  the  signature  had  been  forged,  and 
consequently  the  defendant  must  repay  the 
amount.  Mackintosh  v.  Ellot  Nat.  Bank,  123 
Mass.  393.  In  support  of  the  claim  that  the 
forgery  had  been  accomplished,  the  check  pre- 
sented, and  payment  procured  through  a  con- 
•splracy  In  which  the  intestate's  wife,  who  re- 
ceived the  proceeds  participated,  she  was 
called  as  a  witness  by  him.  If  later  in  the 
trial  it  appeared  from  the  evidence  of  the 
defendant's  witnesses,  that  she  received  the 
money  directly  from  her  husband,  who  pre- 
viously had  cashed  the  check,  It  was  entire- 
ly competent  for  the  plaintiff  to  show  If  he 
could  that  she  had  actually  obtained  It  by 
unlawful  means.  It  appeared  from  her  tes- 
timony, that  after  having  been  received  the 
money  had  been  deposited  in  another  trust 
company,  and  then  withdrawn  some  two 
months  later,  and  used  for  the  payment  of 
rent,  and  household  expenses.  The  further 
question  was  then  put,  as  to  where  she  had 
kept  the  money  while  it  was  being  spent  No 
doubt  It  Is  well  settled  in  the  law  of  eyU 
dence,  as  the  plaintiff  claims,  that  presump- 
tions, or  inferences  of  fact  may  be  drawn 
from  the  proof  of  other  facts.  But  If  the 
charge  was  a  conspiracy  In  which  the  wit- 
ness was  said  to  have  participated,  yet  upon 
the  plaintiff's  theory  the  illegal  purpose  hav- 
ing been  accomplished  when  the  defendant 
paid  over  the  money,  it  is  manifest  that  her 
conduct  as  to  Its  custody  some  two  months 
after,  became  Immaterial,  and  the  question 
even  under  the  offer  of  proof  was  rightly  ex- 
cluded. Com.  y.  Meserve,  154  Mass.  64.  70, 
27  N.  E.  997.  The  refusal  to  permit  the  ex- 
amination of  the  defendant's  actuary,  by  put- 
ting material  leading  questions.  If  placed 
upon  the  common  law  ground  of  hostility  of 
the  witness  was  discretionary,  if  based  upon 
Rev.  Laws,  c.  175,  {  22,  which  confers  upon 
either  party  to  a  suit  the  right  to  call  and 
cross-examine  his  adversary,  the  answer  is, 
that  the  witness  was  not  a  party,  although 
an  officer  of  th'e  defendant  company.  Emer- 
son V.  Wark,  185  Mass.  427,  429,  70  N.  B. 
482.  By  Rev.  Laws,  c.  173,  i  61,  where  a 
corporation  is  the  adverse  party  ample  pro- 
vision is  made  for  the  examination  by  writ- 
ten interrogatories  of  its  ofllcers  and  serv- 
ants, as  if  they  were  principals,  and  until 
further  legislation  this  method  must  be  treat- 
ed as  exclusive.  The  plaintiff,  moreover,  not 
only  previously  bad  Interrogated  the  witness 
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under  the  statnte,  but  later  upon  being  call- 
ed bS  the  defendant,  the  plaintiff  was  then 
afforded  an  importunity  for  extended  cross- 
examination.  Upon  the  qnee^ou  of  the  men- 
tal capacity  of  the  decedent,  and  the  genuine- 
ness of  his  signature,  the  evidence  was  con- 
flicting. Both  parties  introduced  certain 
checks  the  signatures  to  which  were  admitted 
to  be  genuine,  and  these  were  used  as  stand- 
ards of  comparison  by  the  respective  hand- 
writing experts.  The  order  on  the  savings 
bank  having  heea  admitted  as  a  standard, 
(mbaeQuentiy  an  expert  called  by  the  defend- 
ant, but  who  had  never  seen  the  decedent 
write,  was  permitted,  subject  to  the  excep- 
tion of  the  i>laintlff,  to  give  his  opinion  based 
upcm  a  comparison  with  the  standards  fur- 
nished by  the  checks,  that  the  signature  to 
the  order  was  genuine,  The  argument,  how- 
anrer,  that  this  evidence  was  Incompetent  be- 
cause an  attempt  to  establish  a  standard  by 
a  witness  without  testimonial  knowlege  de- 
rived from  seeing  the  decedent  write,  is  in- 
applicable. If  he  signed  the  order  the  day  be- 
fore he  signed  the  check,  this  fact  furnished 
•ome  evidence  of  his  ability  to  transact  busi- 
ness, and  that  the  check  was  Issued  by  him. 
Tb\n  testimony,  therefore,  was  admissible, 
not  as  proof  of  a  standard  which  could  be 
used  with  the  others  by  the  Jury  upon  the 
principal  question,  but  as  the  opinion  of  a 
Qualified  expert  that  the  signature  to  the 
order  was  written  by  the  same  i>er8on  who 
bad  signed  the  checks. 

No  e^ror  appearing  either  in  the  exclu- 
sion or  admission  of  evidence,  there  remain 
the  exceptions  to  a  refusal  to  give  the  rul- 
ings requested.  The  check  would  have  been 
complete  If  a  payee  had  l)een  named.  But 
at  common  law,  by  which  the  rights  of  the 
parties  must  be  ascertained,  unless  Issued 
by  the  maker  no  authority  was  given  ei- 
ther to  the  person  presenting  the  check,  or  to 
the  defendant  to  complete  the  instrument  by 
writing  in  the  name  of  the  bearer  as  payee, 
and  Its  unauthorized  payment  would  consti- 
tute no  defense  against  a  subsequent  claim 
for  the  amount  by  the  depositor.  Crutchly  v. 
Mann,  6  Taunt.  529;  Ives  v.  Farmers'  Bank, 
2  Allen,  236,  240.  See  Boston  Steel  &  Iron 
Co.  T.  Steuer,  183  Mass.  140,  145,  66  N.  E. 
646,  97  Am.  St  Bep.  426.  But  while  the 
first  and  third  requests  which  embodied  this 
distinction  were  denied,  the  plaintiff  sufflered 
no  prejudice.  In  the  instructions  given,  the 
Jury  were  told,  in  various  forms  of  expres- 
sion, that  the  liability  of  the  defendant  had 
not  been  discharged  unless  the  money  was 
paid  out  by  the  authority  of  the  decedent, 
which  was  explained  as  meaning,  that  being 
of  sufficient  Intelligence  he  made  and  deliv- 
ered the  check  to  some  one  who  lawfully  took 
It  to  the  trust  company,  and  received  the 
money.  Graham  v.  MIddleby,  185  Mass.  349, 
70  N.  XL  416.    The  refusal  to  grant  fbe  sec^ 


ond  request,  although  presenting  a  question 
of  more  difficulty,  was  right  It  is  urgently 
argued  that  if  the  Intestate  presented  the 
check  when  Insane,  the  plaintiff  as  his  ad- 
ministrator can  avoid  the  transaction,  and  re- 
cover the  amount  in  the  present  action,  even 
If  the  defendant  cannot  be  restored  to  its 
original  status.  Seaver  v.  Phelps,  11  Pick. 
804,  22  Am.  Dec.  372;  Gibson  v.  Bopev,  6 
Gray,  279,  66  Am.  Dec.  414;  Chandler  v.  Sim- 
mons, 97  Mass.  508,  93  Am.  Dec.  117;  Brtg- 
ham  V.  Fayerweather,  144  Mass.  48,  61,  10  N. 
E.  735;  Atwell  v.  Jenkins,  163  Mass.  362, 
863,  40  N.  B.  178,  28  L.  R.  A.  694.  47  Am.  St 
Rep.  463.  But  while  great  mental  weakness 
of  the  Individual  may  exist  without  being 
accompanied  by  an  entire  loss  of  reason,  and 
mental  Incapacity  in  one  case  is  not  neces- 
■arlly  so  In  another.  In  such  an  Inquiry  the 
true  test  Is,  was  the  party  whose  contract  it 
Is  sought  to  avoid,  in  such  a  state  of  insanity 
at  the  time,  as  to  render  him  Incapable  of 
transacting  the  business?  When  this  fact  1* 
established  the  contract  Is  voidable,  by  the 
lunatic  dr  his  representatives,  and  it  Is  no 
defoise  under  our  decisions  that  the  other 
party  acted  fairly,  and  without  knowledge  of 
his  unsoundness,  or  of  any  drcumstances 
which  ought  to  have  put  him  upon  inquiry. 
Seaver  v..  Phelps,  ubl  supra;  Brlgham  t. 
Fayerweather,  ubl  supra.  Compare  Molton  r. 
Camroux,  4  Bxdi.  17;  Matthews  v.  Baxter, 
8  Exch.  132,  and  Lawson  on  Cont  (2d  Ed.)  i 
161,  note  2,  for  a  collection  of  the  American 
cases.  But  the  present  case  does  not  fall 
within  this  general  rule.  Upon  becoming  a 
dei>osItor  the  relation  between  the  defend- 
ant and  the  decedent  was  that  of  banker  and 
customer,  or  of  debtor  and  creditor,  and  the 
company  agreed  on  demand  to  repay  to  him, 
or  to  his  order,  the  amount  of  the  deposit 
Heath  "v.  New  Bedford  Safe  Deposit  &  Trust 
Co.,  184  Mass.  481,  69  N.  E  215.  The  con- 
tract bad  previously  been  made  at  a  time 
when  his  sanity  was  unquestioned,  and  when 
the  check  was  cashed  he  simply  received  his 
own  in  full  measure,  according  to  Its  terms. 
By  this  transaction  the  parties  did  not  enter 
Into  a  new  contract,  because  the  act  of  pay- 
ment of  itself  did  .not  constitute  an  agree- 
ment, but  was  only  the  performance  of  the 
promise  whereby  the  defendant  discharged 
its  indebtedness.  In  the  absence  of  informa- 
tion as  to  his  incapacity,  no  duty  devolved 
upon  the  defendant  to  anticipate  the  use,  or 
guard  against  any  misuse,  to  which  the  in- 
testate might  put  the  money  lawfully  due 
and  paid  to  him,  and  If  In  the  ordinary 
course  of  business,  without  any  knowledge 
of  his  lunacy,  the  company  honestly  dealt 
with  him,  there  is  no  sound  legal  or  moral 
reason  why  the  plaintiff  should  be  permitted 
to  disaffirm  the  payment 
Exceptions  overruled. 
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ATTORNEY  GENERAL  ▼.  McOSKER. 

SAME  T.  STEARNS. 

(Supreme  Judicial  Court  of  Massachusetta. 

Middlesex.      April   3.    190a) 

L  Elections  —  Nominations— Pabtt    Desio- 

NATION. 

St.  1007,  p.  711,  c.  600,  (  230,  declares  that 
when  the  name  of  a  political  party  is  used  in 
connectioa  with  some  other  term  as  the  deslK- 
DatioD  of  a  candidate  nominated  by  a  nomina- 
tion paper,  the  words  "nomination  paper"  shall 
be  added  to  such  political  desifoiation.  Held, 
that  the  purpose  of  such  provision  was  to  show 
which  candidates  belonging  to  the  party  were 
regularly  nominated  and  which  were  nominated 
by  individuals;  and  hence,  where  a  faction  of 
the  Democratic  Party  nominated  a  candidate 
for  (iovernor  by  a  nomination  paper  under  the 
name  "Democratic  Citizens'  "  such  designation 
wa.1  not  the  name  of  any  other  existing  political 
party,  as  defined  by  section  1,  but  the  electors 
▼otinK  such  ticket  should  be  treated  aa  belong- 
ing to  the  Democratic  Party. 
2.  Same  —  Registers  of  Voteks  —  Polick 
Board— LiEADiNQ  Politicax  Pabttbs. 

Rev.  Laws  1002,  c.  100,  i  3,  and  St.  1907, 
j>.  644.  c.  5(i0,  (  27,  providioK  for  the  appoint- 
ment of  registers  of  voters  and  members  of  the 
board  of  police  in  the  city  of  Lowell,  require 
such  appointments  to  be  made  aa  equally  aa 
may  be  from  the  two  leading  political  parties  at 
the  preceding  state  election.  St.  1907,  p.  639, 
c.  560,  f  1,  declares  that  the  two  leading  politi- 
cal parties  shall  be  the  parties  which  cast  the 
highest  and  next  highest  number  of  votes  for 
Governor  at  the  preceding  annual  election. 
Held,  that  where  W.,  at  the  preceding  election 
for  Governor,  was  the  regular  Democratic  nom- 
inee, and  was  also  nominated  by  individuals 
under  the  title  "Democratic  Citizens'  nomina- 
tion paper,"  as  provided  by  section  230,  and 
received  under  both  such  nominations  more 
votes  than  the  candidate  of  the  Independence 
League,  the  Democratic  Party,  and  not  the  In- 
dependence League,  should  be  regarded  as  one 
of  the  two  leading  political  parties. 

Case  Reserved  from  Supreme  Judicial  Court, 
Middlesex   County. 

Informations  In  tbe  nature'  of  quo  warranto 
by  tbe  Attorney  General  against  Hugli  C.  Mc- 
Osker  and  against  Frank  E.  Stems.  On  re- 
served case.     Informations  dimlssed. 

Herbert  Parker,  Jtnins  T.  Auerbacb,  and 
Robert  Walcott,  for  informant  J.  Gilbert 
Hill,  for  resitondents.     - 

KNOWLTON,  O.  J.  These  are  two  infor- 
mations in  the  nature  of  a  quo  warranto,  to 
try  the  title  of  Hugb  a  McOaker  to  the  office 
Of  a  member  of  the  board  of  registers  of  vot- 
ers of  tbe  city  of  Lowell,  and  tbe  title  of 
Prank  K.  Stems  to  the  office  of  a  member  of 
the  board  of  police  of  that  city.  Each  of  the 
statutes  nndsr  wliicb  tbe  appointments  of 
the  respondents  were  made,  respectively,  re- 
quires that  tbe  members  of  tbe  board  sball, 
as  equally  as  may  be,  represent  the  two  lead- 
ing political  parties  at  the  preceding  state 
election.  Rev.  Laws  1902,  c.  100,  §  3;  St 
1907,  p.  644,  c.  500,  §  27.  In  making  these 
appointments  the  mayor  decided  that  tbe 
Democratic  Party  is  one  of  the  two  leading 
political  parties,  determined  by  tbe  result  of 
tbe  state  election  in  1007.   There  is  no  dispute 


that  tbe  Republican  Party  is  one  of  tbem. 
But  tbe  informant  contends  fliat  tbe  'Inde> 
pendence  League  and  not  the  Democratic 
Party,  is  the  other. 

Tn  framing  these  statutes  the  Legislature 
undoubtedly  meant  by  the>  two  leading  polit- 
ical parties,  the  two  leading  parties  in  point 
of  numbers.  As  a  convenient  way  of  deter- 
mining numerical  superiority  they  made  ttds 
enactment:  '"Two  leading  political  parties' 
shall  apply  to  tbe  political  parties  which  cast 
tbe  highest  and  next  highest  number  of  TOtes 
for  Governor  at  tbe  preceding  annual  de(> 
tlon."    St  1907,  p.  636,  c.  660,  |  1. 

It  is  agreed  tliat  at  the  state  election  in 
November,  1007,  the  following  persons  receiv- 
ed the  following  number  of  votes  for  tbe  office 
of  Governor,  with  the  designations  set  against 
Oielr  names: 

Curtis  Guild,  Jr.,  of  Boston  (Re- 
publican)    188,068  votes 

Thomas  L.  Hisgen,  of  West  Spring- 
field (Independence  League) ....  76,488      " 

Henry  M.  Whitney,  of  Brookline 
(Democratic)    70,842     " 

Henry  M.  Whitney,  of  Brookline 
(Democratic  Citisena')  (Nom. 
Paper)    '. 6.691     " 

Henry  M.  Whitney,  of  Brookline 
(Independent   Citizen)    6,154     ** 

Henry  M.  Whitney  (no  designa- 
tion)          1,602      " 

Charles  W.  Bartlett  of  Newton 
(Anti-Merger)   , 11,194     " 

John  W.  Brown,  of  Worcester 
(Socialist)    7,621      * 

Hervey  S.  Cowell,  of  Ashbumham 
(Prohibition)   8,810     " 

Thomas  F.  Brennan,  of  Salem 
(Socialist  Labor) 2,999     " 

All  others 135      " 

It  appears  that  Mr.  HIsgen,  the  candidate 
of  tbe  Independence  League,  received  a  larger 
number  of  votes  than  Mr.  Whitney  received 
under  the  party  designation  "Democratic," 
and  that  Mr.  Whitney,  under  dlflTerent  desig- 
nations, received  a  larger  number  than  Mr. 
Hisgen. 

In  view  of  these  returns  and  the  other 
facts,  and  the  provisions  of  the  statute,  we 
are  to  determine  which  of  the  parties  repre- 
sented by  these  two  candidates  Is  one  of  the 
two  leading  political  parties.  It  Is  agreed  as 
a  fact,  if  it  is  competent  and  material,  which 
the  Informant  denies,  that  tbe  Independence 
League  has  never,  in  this  commonwealth, 
elected  a  candidate  nominated  by  it  for  an 
office  to  be  filled  by  .vote  of  all  tbe  voters  of 
the  commonwealth;  nor  has  any  candidate 
nominated  by  it  been  elected  to  the  General 
Court.  It  is  also  agreed  that  in  the  city  of 
Lowell  there  are  not  more  than  30  voters  en- 
rolled under  the  provisions  of  the  caucus  act 
as  members  of  the  Independence  League, 
while  there  are  216  principal  election  officers 
and  the  same  number  of  deputies  for  eadi 
election  in  said  city.  While  such  facts  as 
how  many  voters  are  enrolled  in  the  member- 
ship of  either  of  these  parties  in  a  particular 
city  may  not  be  material,  we  are  of  opinion 
that  in  the  consideration  of  this  statute  in 
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reference  to  peculiar  conditions  not  provided 
for  in  it,  we  may  talce  Into  account  facts  of 
common  knowledge  in  regard  to  tbe  political 
parties  of  the  state  and  inquire  wtiicb  of  two 
possible  constructions  of  tbe  statute  would  be 
tbe  more  likely  to  reacb  tbe  result  intended 
by  tbe  Legislature. 

It  is  agreed  that  in  1007  there  was  a  sharp 
contest  In  the  Democratic  Party  for  the  nom- 
ination of  Governor.  The  party  Included  two 
contending  factions  which  divided  In  the  state 
convention,  organized  separately  and  chose 
two  sets  of  candidates  for  officers  of  the  state. 
Each  organization  professed  to  represent  the 
Democratic  Party,  and  filed  a  list  of  its  candi- 
dates with  the  Secretary  of  the  Common- 
wealth and  demanded  a  place  for  them  on  tbe 
official  ballot  as  candidates  of  the  Democratic 
Party.  Each  faction  objected  to  the  certificate 
of  nominations  of  the  other,  and  the  matter  In 
dispute  was  referred  to  the  ballot  law  commis- 
sion, under  St.  1907,  p.  633,  c.  500.  It  being 
apparent  that  the  bearing  would  occupy  con- 
siderable time  and  that  tbe  result  was  uncer- 
tain, Q  nomination  paper  was  filed  with  tbe 
Secretary  of  the  Commonwealth  on  October  14, 
1907,  putting  in  nomination  as  state  officers, 
under  the  designation  "Democratic  Citizens'," 
Mr.  Whitney,  and  others,  who  were  the  same 
persons  that  were  nominated  by  his  support-* 
ers  at  the  state  convention,  except  one  who 
had  withdrawn  his  name  from  nomination. 
On  the  same  day  nomination  papers  were 
filed  for  the  ofilcers  of  the  other  faction  of 
tbe  Democratic  Party,  and  another  nomina- 
tion paper  was  filed  for  Mr.  Whitney  for  the 
office  of  Qovemor,  under  the  designation  "In- 
dependent Citizen."  Octol)er  14th>  was  the 
last  day  for  filing  nomination  papers  under 
the  law,  and  October  17tb  was  the  last  day 
for  withdrawing  names  from  nomination.  Tbe 
ballot  law  commission  were  unable  to  reach 
a  decision  of  the  questions  before  tbem  until 
October  18th,  when  they  filed  their  decree 
that  the  certificate  containing  tbe  name  of 
Mr.  Whitney  represented  the  action  of  the 
Democratic  Party  and  that  the  names  on  it 
slioald  go  upon  the  ofllcial  ballot  as  the  can- 
didates of  that  party.  It  was  then  too  late 
to  withdraw  the  nominations  made  by  the 
nomination  papers. 

Tbe  question  of  law  is  presented,  whether 
under  facts  like  these,  in  determining  the 
highest  number  of  votes  for  Gov^nor  cast 
hy  a  political  party  at  the  state  election,  the 
numl>er  cast  under  tlie  deslgnatl<m  of  tliat 
party  on  tbe  ballot  shall  be  conclusive  of  tbe 
whole  subject,  so  as  to  exclude  all  considera- 
tion of  other  facts  or  evidence.  We  are  of 
opinion  that  the  rule  contended  for  by  the  in- 
formant is  too  strict  in  this  particular.  Tbe 
Inference  is  very  strong  that  tbe  persons  who 
filed  the  nomination  paper  containing  tbe 
name  of  Mr.  Whitney  and  his  associates  as 
they  afterward  appeared  on  the  official  ballot, 
except  one  who  bad  withdrawn  his  name  from 
nomination,  were  members  and  supporters  of 
that  part  of  tbe  Democratic  Party  whose  nom- 


inations were  accepted  by  the  tmllot  commis- 
sioners. This  paper  was  filed  in  the  interest 
of  that  part  of  tbe  party.  Tbe  political  opin- 
ion or  preference  indicated  by  the  designa- 
tion selected,  was  no  other  tlian  Democratic. 
By  reason  of  the  use  of  the  word  "Demo- 
cratic," followed  by  "Citizens',"  it  was  neces- 
sary to  add  the  words,  "nomination  papers." 
St  1907,  p.  711,  c.  660,  i  230.  The  require- 
ment of  this  section,  that  when  the  name  of  a 
political  party  is  used  in  connection  wlth'some 
other  term  as  the  designation  of  a  candidate 
nominated  by  a  nomination  paper,  the  words 
"nomination  paper"  shall  be  added  to  such 
political  designation,  is  for  the  purpose  of 
showing  which  candidates,  belonging  to  the 
party,  are  regularly  nominated  and  which  are 
nominated  by  individuals.  It  recognizes  the 
affiliation  of  tK>th  with  the  party  and  Implies 
that  when  the  same  person  is  the  nominee  In 
both  forms,  all  the  votes  cast  for  bim  may  be 
treated  as  belonging  to  tbe  same  party. 

This  designation  was  not  tbe  name  of  any 
other  existing  political  party  as  defined  In 
SL  1907,  p.  633,  c.  560.  i  1.  There  was.  there- 
fore, no  occasion  to  decline  to  count  the  voters 
as  belonslng  to  the  Democratic  Party,  on  the 
ground  that  tbey  represented  another  party 
whose  rights  werie  to  be  protected.  If  here- 
after there  should  be  a  use  of  tbe  same  desig- 
nation, with  a  view  on  tbe  part  of  anybody 
to  acquire  a  position  as  a  political  party,  fu- 
ture conditions  may  be  considered  and  differ- 
ent questions  may  arise.  But  we  are  of  opin- 
ion that  a  designation  adopted  as  this  was, 
for  the  pnrpose  which  Is  manifest,  does  not 
preclude  the  court  from  finding  that  the  voters 
under  it  slionid  be  counted  as  belonging  to  the 
Democratic  Party.  There  seems  little  doubt 
that  this  nomination  was  as  truly  Democratic 
as  that  of  the  convention.  The  votes  to  the 
number  of  6,846  which  were  cast  for  Mr. 
Whitney  under  the  designation  "Independent 
Citizen,"  and  under  no  designation,  may  fairly 
represent  his  supporters  who  were  not  of  his 
party. 

The  votes  cast  for  him  under  the  designa- 
tion "Democratic"  and  "Democratic  Citizens'," 
are  together  more  In  number  than  those  cast 
for  the  candidate  of  tbe  Independence  Tyeague, 
and  it  follows  that  within  the  meaning  of 
this  statute  the  Democratic  Party  Is  one  of 
the  two  leading  political  parties  in  the  com- 
monwealth. 

The  otbei\  questions  discussed  before  us  need 
not  be  considered. 

Informations  dismissed. 


PINNBRAN   T. 


(US 
GRAHAM. 


SK) 


(Supreme  Judicial  Court  of  MaRsachusetts. 
Suffolk.    April  6,  1908.) 

1.  Masteb  ard  Sebvant  —  Injubt  to  Bm- 
PLOYfe— Notice— Necessttt  fob. 

Giving  of  notice  to  an  emnloyer  of  the  time, 
place,  and  cause  of  injnry  to  an  employ^,  as  re- 
quired by  Rev.  Iiaws,  c.  106,  t  75,  is  a  condition 
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precedent  to  the  rigbt  to  sue  for  such  injury, 
and  must  precede  the  writ. 

[Ed.  Note.— For  cases  in  itoint,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  806.] 

2.  Action— When  Commenced— IssuANCfE  of 

Wmt. 

An  action  against  an  employer  for  wrong- 
ful deatti  must  be  taken  to  have  been  commen- 
ced as  of  the  date  of  the  writ. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  AcUon,  H  725-784.] 

S.  Master  and  Sebvart  —  InjtnT  TO  Em- 
ploy*—Notice— Necessitt  FOE. 

Though  notice  to  an  employer  of  any  in- 
jury to  an  employe,  under  Rev.  Laws,  c.  106,  i 
75,  a  condition  precedent  to  a  right  to  sue  for 
such  injury,  may  be  made  and  served  the  same 
day  that  the  writ  is  sued  out,  the  burden  is  upon 
plaintiff  to  show  that  the  notice  preceded  the 
writ  unaided  by  any  presumption  of  regularity 
in  the  proceedings  of  public  ofiScers,  or  of  the 
natural  and  usual  order  of  business  having  been 
followed  in  business  transactions. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  806.] 

Exceptions  from  Superior  Court,  Suffolk 
County;  Daniel  W.  Bond,  Judge. 

Action  for  'wrongful  death  by  Mary  A. 
Flnneran,  administratrix,  against  John  B. 
Graham.  From  a  directed  verdict  for  de- 
fendaut,  plaintiff  brings  exceptions.  Excep- 
tions overruled. 

E.  C.  Bumpus  and  C.  W.  Rowley,  for  plain- 
tiff. John  Lowell  and  James  A.  Lowell,  for 
defendant 

SHELDON,  J.  It  Is  now  very  properly 
conceded  that  there  was  evidence  on  which 
the  jury  might  have  found  that  the  plaln- 
tUTs  intestate  died  without  having  been  for 
10  days  at  any  time  after  his  Injury  of  suffi- 
cient capacity  to  give  the  notice  required  by 
Rev.  Laws,  c.  106,  {  75;  and  the  only  ques- 
tion is  whether  It  could  have  been  found  that 
the  notice  was  given  to  the  defendant  be- 
fore the  action  was  brought  If  this  could 
not  have  been  found,  the  action  could  not  be 
maintained.  The  giving  of  the  notice  is  a 
condition  precedent  to  the  right  of  action, 
and  must  precede  the  writ  Healey  v.  Blake 
Mfg.  Co.,  180  Mass.  270,  273,  62  N.  E.  270; 
Yeglnan  v.  Morse,  160  Mass.  143,  35  N.  B. 
451.  This  has  been  the  rule  laid  down  under 
other  similar  statutes.  Mack  v.  N.  T.,  N.  H. 
&  H.  R.  R.,  172  Mass.  186, 180,  51  N.  E.  1076; 
Madden  v.  Springfield,  131  Mass.  443,  444; 
Mitchell  v.  Worcester,  129  Mass.  525,  526; 
Gay  v.  Cambridge,  128  Mass.  887;  Hope  v. 
Scranton  &  Lehigh  Coal  Co.,  120  App.  Dlv.  595, 
105  N.  Y.  Supp.  372;  Chlsholm  v.  Manhattan 
Ry.,  116  App.  Dlv.  820,  101  N.  Y.  Supp.  622; 
Keen  r.  Miilwall  Dock  Co.,  8  Q.  B.  D.  482. 

The  writ  was  dated  February  20, 1905,  and 
that  must  be  taken  to  have  been  the  com- 
mencement of  the  action.  Farrell  v.  German 
American  Ins.  Co.,  175  Mass.  840,  346,  56  N. 
E.  572,  and  cases  there  cited.  The  most  favor- 
able testimony  for  the  plaintiff  was  that  the 
notice  was  given  to  the  defendant  at  a  quar- 
ter before  six  o'clock  of  the  afternoon  of  the 


same  day.  Would  the  testimony  have  war- 
ranted a  finding  that  the  notice  was  given 
before  the  njaklng  out  of  the  writ? 

Undoubtedly  the  notice  may  be  made  and 
served  on  the  same  day  that  the  writ  is  sued 
out.  The  only  requirement  as  to  this  is  that 
the  service  of  the  notice  must  precede  the 
bringing  of  the  action,  because,  as  we  have 
seen,  it  Is  a  coridltlon  precedent  to  the  rlgbt 
to  maintain  the  action.  And  It  follows  nec- 
essarily that  If  both  the  service  of  the  notice 
and  the  suing  out  of  the  writ  occur  on  the  ' 
same  day,  as  in  the  case  before  us,  the  plain- 
tiff may  Introduce  evidence  that  the  former 
was  done  at  an  earlier  hour  than  the  latter, 
and  the  defendant  may  offer  evidence  to  tlie 
contrary.  The  case  would  I>e  taken  out  of 
the  ordinary  rule  that  the  law  will  not  re- 
gard fractions  of  a  day,  by  the  fact  that  jus- 
tice and  a  proper  determination  of  the  rights 
of  the  parties  would  require  the  order  of  the 
two  events  to  be  fixed.  Hammond  v.  Thomp- 
son, 168  Mass.  531,  47  N.  E.  137;  Garity  v. 
Glgle,  130  Mass.  184;  Blgelow  v.  Wlllson,  1 
Pick.  485,  495;  Westbrook  Mfg.  Co.  v.  Grant, 
60  Me.  88,  11  Am.  Rep.  181;  Matter  of  Rich- 
ardson, 2  Story  (U.  S.)  671,  Fed..  Cas.  No. 
11,777;  Combe  v.  Pitt,  3  Burr,  1423,  1434. 
,But  the  burden  is  upon  the  plaintiff  to  show 
that  he  is  entitled  to  maintain  his  action,  and 
that  be  has  performed  every  condition  prece- 
dent to  the  obtaining  of  that  right  If  there 
Is  no  evidence  which  event  preceded  the  otbw , 
it  necessarily  follows  that  be  must  fall. 

Nor  is  the  plaintiff  helped  by  any  presump- 
tion of  r^n^larlty  in  the  proceedings  of  pub- 
lic officers,  or  of  the  natural  and  usual  order 
of  business  having  been  followed  In  business 
transactlona  The  statute  gave  him  a  right 
of  action  against  his  employer  in  certain 
enumerated  cases,  but  imposed  upon  him  the 
condition  of  first  serving  a  notice  upon  the 
defendant  He  must  show  that  be  has  done 
this,  and  that  he  has  done  it  before  suing  out 
his  writ  Unless  and  until  this  has  been 
shown,  the  defendant  has  a  right  to  say  that 
the  statutory  conditions  of  his  liability  have 
not  been  satisfied.  This  Is  not  a  question  of 
tlie  regularity  of  judicial  proceedings,  like 
Blydenburgh  v.  Cotheal,  4  N.  Y.  418,  Jones  v. 
Porter,  6  How.  Prac.  286,  and  RevIH's  Heirs 
T.  Claxon's  Heirs,  12  Bush  (Ky.)  558;  or  of 
the  usual  course  of  business,  like  Ivy  t. 
Yancey,  129  Mo.  501,  31  S.  W.  937.  Nor  Is  It 
a  case  where  the  two  acts  In  question  are 
shown  to  have  been  done  concurrently,  so 
that  the  one  may  be  given  effect  first  which 
ought  In  strictness  to  have  been  done  first  as 
in  Carleton  v.  Ashbumham,  102  Mass.  348, 
and  Claflln  v.  Thayer,  13  Gray,  459.  And 
there  is  no  evidence  that  this  writ  was  made 
out  provisionally  only,  as  In  Seaver  v.  Lin- 
coln, 21  Pick.  267,  and  Badger  v.  Phlnney,  15 
Mass.  359,  8  Am.  Dec.  105;  and  we  need  not 
consider  whether  the  doctrine  of  those  cases 
could  be  applied  to  an  action  like  the  one 
now  before  us. 
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It  follows  that  the  verdict  for  the  defend-  | 
ant  was  rightly  ordered,  because  there  was 
no  evidence  that  the  statutory  notice  was 
served  upon  him  before  the  malting  out  of 
the  writ. 

Sixceptlona  overruled. 

(198  Mass.  346) 

HINES   y.   BOSTON   ELEVATED   RT.   CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    April  4,  1908.) 

CaBBIEBS  —  iRJtTBT  TO  PASSITItQEB  —  NKQU- 
OENCE. 

Though  the  gnard  urges  passengers  to  speed 
in  getting  into  a  car  of  an  elevated  train,  and 
a  passenger  within,  standing  by  the  door,  hold- 
ing to  a  rod,  has  her  bold  loosened  by  passengers 
passing  by  her,  and  her  hand  slips  and  the  tip 
of  a  finger  gets  into  the  jamb  of  the  door,  and 
while  it  is  there  the  guard  closes  the  door  onto 
it,  there  is  no  negligence,  making  the  carrier 
liable  for  the  injury ;  it  not  being  shown  that 
the  guard  saw  or  should  have  seen  the  position 
of  the  finger,  or  that  he  should  have  reasonably 
anticipated  it,  or  that  the  hasty  entrance  of  pas- 
sengers urged  hj  the  guard  would  result  in  any 
injury  to  plaintifF. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  9,  Carriers,  |  1121.1 

Report  from  Superior  Court,  Suffolk  Coun- 
ty ;    John  A.  Aiken,  Judg& 

Action  by  Mary  Hines  against  the  Boston 
Elevated  Railway  Company.  There  was  a 
verdict  for  plaintifT,  and  the  case  Is  reported 
for  the  determination  of  the  Supreme  Ju- 
dicial Court    Judgment  for  defendant. 

Coakley,  Ooakley  &  Sherman  and  M.  A. 
Sullivan,  for  plalntltt.  Choate,  Hall  &  Stew- 
art, for  defendant 

HAMMOND,  J.  At  the  time  the  plaintiff 
and  her  mother  and  young  brother  entered 
the  car,  which  was  the  second  or  third  car 
of  the  train,  it  "was  somewhat  crowded,  but 
there  was  room  enough  for  the  plaintifTs 
mother  tor  sit  down  and  for  [two  adult  per- 
sons] to  sit  down  next  to  her,  then  there 
was  just  room  enough  to  put  the  boy  on  the 
end  of  the  seat  next  to  the  center  door.  By 
that  time  the  seats  were  crowded.  After 
the  plaintiff's  companions  were  seated,  the 
plaintiff  stood  In  front  of  the  boy  (and  held 
him  right  there  until  the  crowd  commenced 
to  come  In).  His  left  hand  was  toward  the 
center  door,  that  is,  he  was  toward  the  rear 
of  the  train  from  the  center  door,  and  at  that 
time  there  were  not  many  passengers  stand- 
ing in  the  car,  although  there  were  some, 
»  ♦  •  From  the  time  the  plaintiff  boarded 
the  train  until  it  reached  Haymarket  Square, 
she  stood  right  near  the  rear  of  the  center 
door  through  which  she  entered  the  car,  but 
at  no  time  did  she  have  hold  of  a  strai*.  As 
the  train  proceeded  toward  Haymarket 
Square,  passengers  got  in  at  the  first  stations 
and  the  cat  filled  up  gradually,  although 
the  plaintiff  noticed  nothing  unusual  about 
the  number  of  people  In  the  car  until  she  got 
to  Haymarket  Square.   At  Haymarket  Square 


there  were  a  large  number  of  people  on  the 
platform,  as  there  had  been  at  each  station 
at  which  the  train  stopped,  but  when  the 
train  reached  Haymarket  Square  there  was 
not  much  spare  room  in  the  car  in  which 
the  plaintiff  was  riding.  When  the  plain- 
tiff took  her  position  near  the  rear  end  of 
the  center  door,  she  was  standing  in  the  main 
aisle  of  the  car  in  front  of  the  very  end  of 
the  seat  which  runs  alongside  of  the  car, 
reaching  over  the  seat,  holding  on  to  the 
round  rod  that  is  at  the  side  of  the  door. 
This  rod  is  a  perpendicular  wooden  rod  about 
aq  inch  or  an  inch  and  a  half  in  diameter, 
with  iron  braces.  This  the  plaintiff  grasped 
with  her  right  hand,  and  stood  in  this  posi- 
tion from  the  time  she  boarded  the  train  un- 
til it  stopped  at  Haymarket  Square,  and  the 
door  near  which  she  was  standing  was 
opened." 

As  to  the  accident  the  plaintiff  testified 
that  upon  arriving  at  Haymarket  Square 
"they  opened  the  door  to  let  passengers  on, 
and  they  were  getting  on  as  quick  as  pos- 
sible, and  then  the  guard  took  them  by  the 
armful  and  pushed  them  in  on  top  of  the 
others— Just  took  them  and  pushed  them  in. 
*  *  *  The  car  was  all  crowded  at  that 
time."  She  further  testified  that  she  "should 
judge"  that  as  many  as  15  people  came  by 
her  as  she  was  standing  at  the  door  with 
her  hand  upon  the  rod.  In  answer  to  the 
question  as  to  the  effect  of  the  pushing  upon 
her,  she  said:  "Somebody  first  leaned  on  my 
back,  and  then  on  my  arm,  and  then  I  slii^ed, 
and  I  put  my  hand  to  protect  the  child,  and 
then  the  door  was  shut.  I  had  my  hand  on 
the  Iron  rod,  and  when  they  pushed  on  me, 
my  hand  slipped  and  went  in  there  (indicat- 
ing), and  I  held  my  hand  there  for  protection, 
and  it  was  then  that  they  banged  the  doof." 
She  also  testified  that  the  place  where  she 
placed  her  hand  as  above  indicated  was  "the 
Jamb  of  the  door,"  and  that  "the  handful  that 
he  pushed  In  front  of  me  was  what  Jarred 
my  hand  loose."  When  the  door  was  "bang- 
ed to"  by  the  guard,  one  of  the  fingers  of 
her  right  hand  was  injured,  "right  from  the 
nail  above  the  first  joint." 

Passing  over  the  question  of  the  plaln- 
tifCs  due  care,  we  see  in  all  this  no  evidence 
of  negligence  of  the  defendant.  The  accident 
occurred  at  about  8  o'clock  on  a  summer 
evening,  and  It  is  apparent  that  a  great  many 
people  were  at  the  various  stations ;  and 
while  a  reasonable  time  should  be  given  to 
passengers  within  which  to  board  the  train, 
yet  it  is  proper  to  urge  them.  We  do  not 
think  that  the  guard  whose  business  it  was 
to  close  the  door  could  have  reasonably  an- 
ticipated that  the  hasty  entrance  of  the  pas- 
sengers would  result  in  any  harm  to  the 
plaintiff.  Nor  was  the  act  of  shutting  the 
door  a  negligent  act  He  saw  that  all  the 
passengers  were  in,  and  he  liad  no  reason  to 
anticipate  that  any  passenger  already  iu 
would  place  a  hand  on  the  jamb  of  the  door. 
Only  about  half  an  inch  of  the  end  of  one  of 
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the  plaintiff's  flogers  was  there,  and  it  Is 
not  shown  that  the  guard  saw  or  ought  to 
have  seen  It  It  was  his  duty  to  shut  the 
door  as  soon  as  practicable.  The  ease  differs 
widely  from  Carroll  v.  Boston  &  Northern 
St  Ry..  186  Mass.  97,  71  N.  E.  89.  In  that 
case  the  attention  of  the  conductor  had  been 
attracted  to  the  plaintiff  because  he  had  been 
talking  with  him  only  a  moment  before  the 
accident,  was  close  to  him,  and  must  have 
ifeen  him  In  the  doorway.  It  was  said  In 
that  case  that  "the  jury  were  warranted  In 
finding  that  the  conductor  knew,  or,  If  he 
had  exercised  due  care  would  have  known, 
that  the  plaintiff's  thumb  was  in  the  slot. 
There  was  evidence  that  he  was  standing  fac- 
ing the  plaintiff,  not  more  than  12  Inches 
away  from  him,  and  that  the  plalntlfTs  hand 
was  about  opposite  his  face."  In  that  case 
the  accident  occurred  upon  an  ordinary  elec- 
tric street  car,  and  on  that  account  it  was 
said  in  the  opinion  that  "the  custom  which 
exists  in  England  of  having  the  doors  of 
railway  carriages  on  steam  railroads  shut  by 
the  guard  from  the  outside  Just  before  the 
train  starts,  makes  the  EIngllsh  cases  relied 
on  by  the  defendant  of  no  value  here." 

But  it  is  manifest  that  the  English  cases 
have  a  material  bearing  as  to  the  law  to  be 
applied  to  the  present  case.  See,  among 
others,  Maddox  v.  London,  Chatham  &  Dover 
By.,  38  L.  T.  (N.  S.)  458 ;  Richardson  v.  Met- 
ropolitan Ry.,  L.  R.  3  C.  P.  374 ;  Metropoli- 
tan Ry.  V.  Jackson,  3  App.  Cas.  191. 

Judgment  for  the  defendant 


OM  Masfl.  40U 

CROCKER  V.  CROCKER  et  al. 

(^preme  Judicial  Court  of  Massachusetts.    Suf- 
folk.   April  7,  190&) 

1.  Review — Petition — Form. 

It   is   not    strictly   accurate   to  address   a 

getition  for  writ  of  review  of  probate  prooeed- 
tgs  to  the  Supreme  Judicial  Court  in  equity, 
as  a  court  of  equity  has  no  jurisdiction  over 
statutory  proceedings  which  are  prescribed  for 
the  prooate  court ;  but  the  practice  of  the 
Supreme  Judicial  Court  in  probate  appeals 
follows  the  practice  in  equity  so  far  as  it  is 
applicable,  as  indicated  by  Rev.  Laws,  c.  162,  | 
15,  and  chapter  159,  §  20,  rotating  to  tlie  dockets 
of  appeals  m  equity  and  probate  proceedings. 

2.  TBIAI/—JUBT— Misconduct  orOrHEBs  Af- 

FBCTIRO  JUBOBS. 

Misconduct  of  a  party  to  induce  a  juiy  to 
decide  in  his  favor  is  dealt  with  more  strictly 
by  the  court  In  its  refusal  to  allow  the  reten- 
tion of  benefits  under  a  verdict  so  obtained  than 
siinilar  misconduct  of  a  third  party  or  a  Juror 
without  the  knowledge  of  either  party. 

[Kd.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  40,  Trial,  §}  728-730.] 

8.  Administbators—Tenubb— Revocation  of 

LETTEKS— JUBISDICTION    TO    REVOKE— SUBSE- 
QUENT Discovert  of  Will. 

Where  a  probate  court  has  Jurisdiction  to 
appoint  an  adiDiniatrator  to  admin-ster  an  es- 
tate as  intestate  property,  if  a  will  is  subse- 
quently discovered,  it  may  under  the  same  gen- 
eral jurisdiction  revoke  the  appointment  and 
allow  the  will ;  this  power  in  the  probate  court 
being  recognized  by  Rev.  Laws,  c  149,  {  1,  cL 


5,  prescribine  the  form  of  the  administrator's 
bond,  as  well  as  by  the  practice  of  the  courts. 

4.  Same— Probate  Coubt. 

The  probate  court  has  jurisdiction  to  sat 
aside  the  appointment  of  an  administrator  and 
allow  the  probate  of  a  will,  as  well  when  there 
has  been  an  appeal  from  the  decree  of  appoint- 
ment to  the  Supreme  Judicial  Court  and  an 
appointment  under  a  decree  of  that  court,  as 
when  the  appointment  was  made  by  the  probate 
court  alone;  the  jurisdiction  being  the  exer- 
cise in  analogy  to  the  power  of  common-law 
courts  to  issue  writs  of  review  and  equity 
courts  to  entertain  bills  of  review  to  correct  mis- 
takes of  fact  or  law. 

6.  Same- Supreme  Juoicial  Coubt. 

The  Supreme  Judicial  Court  has  no  original 
Jurisdiction  to  revoke  an  appointment  of  an 
administrator  because  of  the  discovery  of  a  new 
will,  even  though  the  appointment  was  made 
after  an  appeal  and  upon  a  decree  of  that  court. 

6.  CouBTS— Probate  Jurisdiction. 

In  probate  appeals  all  matters  both  of  law 
and  fact  involved  in  the  decree  appealed  from 
are  beard  and  tried  In  the  appellate  court ;  bnt 
when  the  appeal  is  disposed  of  the  case  as  to 
all  further  proceedings  remains  In  the  jurisdic- 
tion of  the  probate  court 

7.  Judgment— Review— JuBiBDicTiON  of  Ap- 
plication. 

Petitioner  was  appointed  executrix  under  a 
will,  and  an  appeal  taken  from  the  decree  of 
appointment,  and  a  jury  trial  had,  wherein  the 
will  was  found  to  have  been  obtained  by  undue 
influence,  and  a  decree  was  entered  by  the  Su- 
preme Judicial  Court  reversing  the  decree  of 
the  probate  court  and  disallowing  the  will.  Up- 
on return  of  the  case  to  the  probate  court,  all 
parties  agreed  that  the  alleged  will  be  dis- 
allowed, and  an  administrator  lie  appointed,  and 
the  property  administered  as  an  '  intestate  es- 
tate; petitioner  being  allowed  certain  sums  for 
her  claims  of  dower,  etc.  More  than  a  year 
after  the  final  decree  disallowing  the  will  a 
juror  was  convicted  of  accepting  a  bribe  for 
g'ving  a  verdict  against  the  will  on  the  former 
trial,  of  which  petitioner  had  no  knowledge 
when  she  and  others  signed  the  agreement  to 
administer  the  estate  as  intestate  property.  Pe- 
titioner asks  leave  to  file  in  the  Supreme  Judi- 
cial Court  a  writ  of  review  to  set  aside  the 
decree  disallowing  the  will.  Held,  that  the  Su- 
preme Judicial  Court  had  no  jurisdiction  to  set 
aside  the  decree,  but  jurisdiction  tor  that  pur- 
pose was  In  the  probate  court  under  its  general 
jurisdiction  to  correct  mistakes  of  fact  and  its 
action  in  so  doing  would  not  properly  be  au 
impeachment  of  the  decree  of  this  court  disalloiv- 
ing  the  will ;  it  being  the  trial  of  a  new  case 
npon  different  facts. 

8.  Administrators— Rfvocatiok  of  Letters 
— Effect. 

If  the  appointment  of  administrators  is  sul>- 
sequently  revoked,  so  far  as  the  administrators 
have  acted  under  the  orders  and  decrees  of  the 
probate  court,  they  will  be  protected. 

9.  Judgment— Vacation— OoNDiTioNB  Pbece- 

OKNT. 

If  petitioner  asks  for  any  relief  which  will 
affect  the  rights  of  the  parties  under  the  former 
decrees,  before  a  determination  that  such  decrees 
were  founded  on  fraud,  she  must  offer  uncondi- 
tionally to  return  what  she  received  under  the 
decrees  and  the  settlement. 

[Ed  Note. — For  cases  in  point  see  Cent.  Dig. 
voL  30,  Judgment,  {  672.] 

Petition  by  Annie  J.  Crodter  against  Ckeorgs) 
TJ.  Crocker  and  others  for  leave  to  file  a  writ 
of  review  to  set  aside  a  decree  by  the  Supreme 
Judicial  Court  sitting  as  the  Supreme  Court  ot 
Probate.    Petition  diomhssed. 
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Herbert  Parker  and  Heniy  H.  Fuller,  for 
petitioner.  Robert  M.  Morse  and  William  D. 
Turner,  for  respondents. 

KNOW1.TON,  C.  J.  This  Is  a  petition  for 
leave  to  file  a  writ  of  review  to  set  aside  a 
decree  of  the  Supreme  Judicial  Court  sitting 
in  Its  appellate  character  as  the  Supreme 
Court  of  Probate.  The  bill  Is  addressed  to  the 
Supreme  Judicial  Court  In  equity.  Tbi^  form 
Is  not  strictly  accurate,  for  a  court  of  equity 
has  no  jurisdiction  to  deal  with  statutory  pro- 
ceedings which  are  prescribed  for  the  probate 
court  Woleott  v.  Wolcott,  140  Mass.  194,  8 
N.  B.  214;  Waters  v.  Stickney,  12  Allen,  1, 
90  Am.  Dec.  122.  But  the  practice  of  the 
Supreme  Judicial  Court  in  probate  appeals 
follows  the  practice  In  equity  so  far  as  It  is 
applicable.  Rev.  Laws,  c.  162,  §  15;  Id.  a 
159,  S  20;  Crocker  ▼.  Crocker,  188  Mass.  16, 
19,  73  N.  R  1068. 

The  substance  of  the  petition  Is  more  Im- 
iwrtant  than  Its  form.  The  prayer  la  for  leave 
to  file  a  bUI  of  review  In  a  probate  appeal. 
The  case  is  reserved  by  a  single  justice  upon 
the  pleadings,  which  are  a  petition  and  an 
answer,  with  an  amendment  to  the  petition 
that  embodlM  an  Important  part  of  the  facts 
set  up  in  the  answer,  and  an  answer  tn  demur- 
rer to  the  petition  as  finally  amended. 

The  case  stated  in  the  pleadings  is  that,  on 
February  3,  1903,  a  decree  was  entered  In  the 
probate  court,  allowing  a  certain  Instrument 
as  the  last  will  and  testament  of  Uriel  H; 
Crocker,  late  of  Boston,  deceased.  In  which 
the  petitioner  was  appointed  executrix,  that 
an  appeal  was  taken  from  this  decree  and  a 
trial  was  bad  before  a  jury  upon  issues 
framed  for  their  consideration;  tbat  the  jury 
disagreed,  that  afterward  a  second  trial  was 
had  upon  these  issues  before  another  jury 
which  found  the  alleged  will  to  have  been  pro- 
cured by  the  fraud  or  undue  Influence  of 
Annie  J.  Crocker,  and  tliat  thereafter,  ta 
accordance  with  this  verdict,  and  after  differ- 
ent motions  and  hearings,  a  decree  was  en- 
tered reversing  the  decree  of  the  probate  court, 
and  disallowing  the  will,  and  remanding  the 
case  to  the  probate  court  for  further  proceed- 
ings. Under  this  decree  the  case  went  back 
to  the  probate  court,  and  all  persons  interested 
in  the  estate,  including  the  present  petitioner, 
filed  an  assent  and  request  In  writing  to  the 
Judge  of  probate,  tliat  certain  instruments 
presented  to  the  court  as  the  will  and  codicils 
of  Uriel  H.  Crocker  be  disallowed,  and  that 
his  estate  be  distributed  as  the  estate  of  an 
intestate  person.  This  agreement  and  re- 
quest were  the  result  of  a  compromise  under 
which  large  sums  were  paid  to  the  present 
petitioner  for  her  right  of  dower  or  other 
rights  in  the  real  estate  of  which  Uriel  H. 
Crocker  died  seised,  and  for  fees  to  her  coun- 
sel, and  otherwise  for  her  benefit.  Admin- 
istrators were  appointed  who  proceeded  to 
settle  the  estate  and  to  distribute  the  assets 
among  the  widow  and  heirs,  although  they 
have  filed  no  account  of  their  administration 


In  the  probate  court  These  payments  and 
disbursements  to  the  petitioner  and  the  re- 
spondents were  made  with  the  understanding 
that  they  should  be'  reimbursed  to  the  ad- 
ministrators in  the  event  of  the  allowance  of 
a  will  of  said  Uriel  H.  Crocker. 

A  year  and  a  half  after  the  entry  of  the 
final  decree  disallowing  the  will,  a  juror,  who 
sat  in  the  case  and  agreed  to  the  verdict,  was 
Indicted  for  accepting  a  bribe  to  give  his  ver- 
dict in  favor  of  the  appellants  and  against  the 
present  petitioner,  and  was  subsequently  con- 
victed of  the  crime.  Although  some  question 
Is  made  by  the  counsel  for  the  respondents  in 
regard  to  the  averment,  we  think  the  peti- 
tion should  be  treated  as  sufficiently  charg- 
ing that  he  was  bribed  to  agree  to  this  ver- 
dict. The  subsequent  request  of  the  petition- 
er and  others,  that  the  estate  be  distributed 
as  tbat  of  an  intestate  person,  was  signed 
and  filed  in  Ignorance  of  this  bribery,  and  in 
the  belief  that  the  verdict  was  properly  agreed 
to  and  rendered.  The  agreement  of  com- 
promise was  mad^  in  the  same  belief. 

The  petitioner  offers  to  return  and  restore 
to  the  estate  of  Uriel  H.  Crocker  all  sums  of 
money  received  by  her  from  the  administra- 
tors, or  under  the  provisions  of  the  agreement 
of  compromise,  in  the  event  of  the  establish- 
ment of  the  will  of  Uriel  H.  Crocker  hereto- 
fore offered  for  probate  by  her. 

The  counsel  for  the  petitioner  strongly  dis- 
claim any  belief  or  suspicion  that  either 
of  the  re^wndents,  or  of  their  counsel,"  partici- 
pated in  the  bribery,  or  had  knowledge  of  It. 
Misconduct  of  a  party  to  induce  a  jury  to 
decide  in  his  favor  is  dealt  with  more  strictly 
by  the  court  in  its  refusal  to  allow  one  to 
retain  the  benefits  of  a. verdict  so  obtained, 
than  similar  misconduct  of  a  third  party  or  of 
a  juror,  without  the  knowledge  of  either  party. 
In  this  case  the  corruption  which  the  petition- 
er offers  to  prove  was  such  an  outrage  upon 
the  administration  of  justice  that,  upon  a  mo- 
tion to  set  aside  the  verdict,  made  while  the 
case  remained  In  the  jurisdiction  of  this  court, 
the  judge  would  have  been  swift  to  nullify 
a  finding  into  which  such  criminality  entered. 
The  punishment  of  the  crime  was  for  an- 
other tribunal,  which  has  already  Imposed  its 
sentence  of  imprisonment. 

The  question  before  us  Is  whether  the  peti- 
tioner Is  seeking  her  remedy  in  the  right  way. 
She  desires  to  file  a  bill  of  review  in  the  Su- 
preme Judicial  Court 

It  is  important  to  consider,  at  the  outset, 
the  nature  of  the  proceedings  in  which  the 
wrong  occurred.  Primarily  and  in  substance. 
It  was  a  proceeding  for  the  administration  of 
the  estate  of  a  deceased  person.  The  juris- 
diction of  the  court  Includes  administration  in 
one  of  two  ways;  either  by  the  appointment 
of  an  administrator  and  the  distribution  of 
the  property  as  the  estate  of  an  intestate 
person,  or  by  the  allowance  of  a  will  and  the 
execution  of  Its  provisions.  A  petition  for  the 
appointment  of  an  administrator  or  for  the 
probate  of  a  will  Is  an  appeal  to  only  one 
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braoiA  of  the  general  Jurisdiction  of  the  pro- 
bate court  touching  this  subject  If  the  Juris- 
diction Is  exercised  bjr  t'be  appointment  of  an 
administrator  to  deal  with  the  estate  as  Intes- 
tate property,  and  If  a  will  Is  subsequently 
dlscoTcred,  the  same  general  Jurisdiction  will 
suffice  for  a  revocation  of  the  appointment 
and  an  allowance  of  the  will.  This  is  rec- 
ognized by  the  statute  prescribing  the  form  of 
an  administrator's  bond,  and  by  the  practice 
of  the  courts.  Rev.  Laws,  c.  149,  {  1,  cl.  5. 
The  probate  court  has  this  Jurisdiction  as 
well  when  there  has  been  an  appeal  from  the 
decree  upon  a  petition  for  the  appointment 
of  an  administrator,  and  when  the  final  ap- 
pointment has  been  made  under  a  decree  from 
the  Supreme  Judicial  Court,  as  when  the  ap- 
pointment was  by  the  probate  court  alone. 

The  general  power  of  the  probate  court  to 
deal  with  subjects  like  that  now  before  us 
and  to  revoke  its  decrees  for  good  cause  was 
very  fully  considered  In  Waters  v.  Stlckney, 
12  Allen,  1,  90  Am.  Dec.  122.  This  power  is 
analogous  to  that  of  courts  of  common  law 
to  Is6ue  writs  of  review, 'and  of  courts  of 
equity  to  entertain  bills  of  review.  It  is  to 
correct  mistakes  of  fact  or  of  law. 

In  Gale  v.  Nlckerson,  144  Mass.  415,  11  N. 
B.  714,  a  win  was  proved  In  the  probate 
court  and  an  appeal  was  taken  to  the  Su- 
preme Judicial  Court,  and  there  the  decree 
was  affirmed,  and  the  case  was  remitted  vo 
the  probate  court  for  further  proceedings. 
Years  afterwards  a  petition  was  filed  in  the 
probate  court  asking  for  a  reversal  of  the 
decree.  The  petition  came  before  the  Su- 
preme Judicial  Court  by  appeal,  and  then  be- 
fore the  full  court,  where  the  subject  of  Ju- 
risdiction was  carefully  considered.  It  was 
held  that  the  probate  court  had  Jurisdiction 
of  the  petition,  although  that  court  was  ask- 
ed to  revise  a  decision  and  reverse  a  decree 
of  the  Supreme  Judicial  Court,  which  was 
transmitted  to  the  probate  court  as  a  founda- 
tion for  further  proceedings  there.  After  de- 
ciding that  the  petition  was  rightly  brought 
In  the  probate  court,  so  far  as  the  Jurisdic- 
tion was  concerned,  this  court  considered  the 
case  on  the  merits,  and  examined  the  petition 
in  detail,  by  which  it  appeared  that  the  mat- 
ters referred  to  in  It  were  the  same  previous- 
ly passed  upon  and  adjudicated  by  the  de- 
cree of  the  Supreme  Judicial  Court.  The 
opinion  ends  with  this  soitence:  "It  would 
be  an  absurdity  to  hold  that,  after  a  delay 
of  16  years  entirely  unexplained,  they  are 
entitled  to  a  new  trial  upon  the  bare  allega- 
tion that  the  issues  then  tried  were  not  right- 
ly decided,  which  Is  all  that  the  averments 
of  the  petition  amount  to."  If  it  had  been 
averred  and  proved  that  the  decree  of  the 
Supreme  Judicial  Court  was  erroneous  by 
reason  of  a  fraud  practiced  upon  the  court 
or  for  any  other  reason  that  would  call  for  a 
revision  of  It  the  probate  court,  under  the 
authority  of  this  case,  might  have  made  such 
a  decision  as  law  and  Justice  required.  That 
the  reasons  alleged  for  reviewing  the  case 


and  revoking  the  decree  Involved  facts  that 
might  call  for  a  change  of  the  decree  entered 
by  the  Supreme  Judicial  Court  was  held  not 
to  prevent  the  probate  court  from  consider- 
ing these  facts,  and  making  such  order  upon 
the  review  as  Justice  might  demand. 

In  the  present  case  the  petitioner  might 
well  go  into  the  probate  court  and  state  her 
grievance  thus:  She  might  say  that  the  es- 
tate of  her  husband  has  been  administered 
and  distributed  as  intestate  property  under 
a  decree,  appointing  administrators,  resting  In 
part  upon  an  assent  and  request  In  writing  of 
herself  and  the  respondents.  In  pursuance  of 
an  agreement  of  compromise,  which  assent  re- 
quest and  agreement  were  founded  on  the  be- 
lief of  all  of  them  that  the  Instrument  which 
had  been  disallowed  as  the  wll)  of  her  husband 
had  been  finally  denied  probate  under  a  ver- 
dict properly  agreed  to  and  returned,  with- 
out fraud  or  corruption  of  any  person  engag- 
ed in  the  trial,  and  without  any  defect  that 
might  make  It  invalid.  She  might  further 
represent  that  one  of  the  Jurors  was  bribed, 
and  that,  so  far  as  he  was  concerned,  the 
verdict  was  a  fraud  upon  the  court  that  it 
ought  not  to  be  permitted  to  stand,  that  the 
decree  founded  upon  it  ought  not  to  remain 
in  force,  and  that  the  decree  appointing  the 
administrators  should  be  revoked,  and  the 
win  admitted  to  probate.  The  subject  of 
her  direct  attack  would  be  the  decree  ap- 
pointing the  administrators.  In  this  respect 
the  case  is  the  same  as  If,  after  such  an  ap- 
pointment, she  had  discovered  a  will  of  which 
no  one  bad  known  before,  or,  after  the  pro- 
bate of  a  will  and  the  appobitment  of  an  ex- 
ecutor, she  bad  discovered  a  later  will.  In 
such  a  case  she  would  appeal  to  the  general 
Jurisdiction  of  the  court  to  examine  the  nevr 
facts  and  hear  the  new  case  brought  to  Its 
attention,  and  If  upon  these  new  facts  the 
former  decree  should  be  revoked,  to  revoke 
it  and  make  such  a  decree  as  the  new  facts 
called  for.  It  seems  to  us  that  there  is  no 
reason  for  doubt  of  the  Jurisdiction  of  the 
probate  court  to  do  this  If  a  will  Is  discov- 
ered after  the  appointment  of  an  admlnl!>tra- 
tor,  or  if  a  later  will  Is  discovered  after  the 
probate  of  an  earlier  one.  It  seems  to  us  that 
there  can  hardly  be  more  doubt  if  the  orig- 
inal appointment  was  made  after  an  appeal 
to  the  Supreme  Judicial  Court  and  upon  a 
decree  of  that  court,  than  If  it  were  made 
without  appellate  proceedings.  Yet  In  each 
case  the  revocation  would  be  a  determinatlMk 
that  the  decree  of  the  Supreme  Judicial  Court 
was  erroneous,  because  It  was  made  In  Igno- 
rance of  facts  which  the  new  petition  bringa 
to  the  attention  of  the  probate  court.  In  one 
sense  It  would  be  an  impeachment  of  that 
decree  by  the  subordinate  court  but  In  a 
truer  sense  it  would  not  be  an  impeachmoit 
of  the  decree.  The  proceeding  would  be  the 
trial  of  a  new  case,  founded  upon  new  facts 
which  were  unknown  to  the  court  that  made 
the  decree,  and  which  did  not  enter  Into  the 
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decree.  As  was  said  by  Chief  Justice  Mor- 
ton In  Gale  t.  Nickerson,  144  Mass.  415,  418, 
11  N.  E.  714-719:  "By  entertaining  a  motion 
for  a  new  trial  the  probate  court  does  not 
overmle  the  decision  of  this  court.  It  de- 
cides that  by  reason  of  newly  discovered  evi- 
dence, a  new  case  Is  made  out  which  this 
court  has  never  passed  upon.  It  will  be  a 
more  convenient  practice  that  such  motions 
should  be  first  heard  in  the  probate  court." 
The  reasoning  of  that  case  would  apply  yet 
more  strongly  to  a  claim  like  this  to  set  aside 
a  verdict  for  the  brit>ery  of  a  Juror  than  to 
what  was  really  an  application  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. No  one  will  contend  thai  an  applica- 
tion to  revoke  an  appointment  because  of  the 
discovery  of  a  new  will  should  be  made  In 
the  Supreme  Judicial  Court,  for  this  court 
has  no  original  Jurisdiction  of  such  matters. 
That  the  app'ointment  was  made  after  an  aji- 
peal,  and  upon  a  decree  of  the  Supreme  Ju- 
dicial Court,  does  not  give  it  original  juris- 
diction to  deal  with  such  new  conditions. 

Nor  can  It  be  denied  that  a  revocation, 
founded  on  new  conditions.  Involves  for  the 
future  the  validity  of  the  decree  made  in  the 
appellate  court  The  doubt  which  has  arisen 
in  such  cases,  and '  in  the  case  before  us, 
grows  out  of  the  failure  to  distinguish  be- 
tween setting  aside  a  verdict  or  changing  a 
decree  by  the  court  where  the  verdict  was 
returned  or  the  decree  entered,  before  the  case 
has  passed  beyond  the  jurisdiction  of  the 
court,  and  an  exercise  of  general  jurisdiction 
over  a  subject  which  may  Include,  as  one  of 
Its  conditions,  a  decree  made  by  an  appellate 
court,  to  be  given  etCect  In  a  lower  court  hav- 
ing jurisdiction  over  the  general  subject  of 
which  the  decree  is  a  part.  In  a  case  like 
the  present,  if  the  application  is  made  to  the 
probate  court,  there  Is  no  direct  effort  to 
change  the  proceedings  in  the  appellate  court. 
There  Is  no  motion  to  set  aside  the  verdict 
there.  There  Is  no  longer  any  jurisdiction 
ovOT  the  subject  there.  It  Is  the  presentation 
to  the  probate  court  of  a  fact  which  may 
have  the  effect  to  require  a  revocation  of  an 
appointment  In  this  case,  as  in  the  other 
cases  supposed,  the  petitioner  presents  a  pa- 
per which  Is  averred  to  be  a  will,  and  which 
she  asks  to  have  proved,  with  a  revocation  of 
the  appointment  of  administrators.  The  only 
difference  between  the  cases  Is  that  in  one 
the  vaMdity  of  the  will  is  to  be  passed  upon 
without  any  previous  consideration  of  it 
while  In  the  other  it  has  been  considered.  In 
connection  with  the  entry  of  a  decree  that  is 
alleged  to  be  voidable  because  obtained  by  a 
fraud  upon  the  court. 

The  decision  of  the  court  In  Gale  v.  Nicker- 
son rests,  to  a  large  degree,  upon  the  peculiar 
features  of  our  system.  It  Is  pointed  out  in 
the  opinion  that  an  appeal  from  the  probate 
court  more  nearly  resembles  the  taking  of  a 
question  of  law  from  the  superior  court  to 
the  Supreme  Judicial  Court  under  our  pres- 


ent practice,  than  an  appeal  from  a  munic- 
ipal, police  or  district  court  to  the  superior 
court,  or  an  appeal  under  the  old  practice 
from  the  court  of  common  pleas  to  the  Su- 
preme Judicial  Court  Under  our  present 
practice,  in  dealing  with  questions  of  law, 
the  case  is  not  brought  to  the  full  court,  but 
only  the  questions  of  law.  In  probate  ap- 
peals, all  matters,  both  of  law  and  fact.  In- 
volved In  the  objections  to  the  decree  appeal- 
ed from,  are  heard  and  tried  In  the  appellate 
court;  but  when  the  appeal  is  disposed  of, 
the  case,  as  to  all  further  proceedings,  re- 
mains In  the  Jurisdiction  of  the  probate  court 
The  higher  tribunal  has  jurisdiction  only  for 
a  special  purpose,  as  to  the  matters  Involved 
In  the  objections  to  the  decree. 

The  decision  In  Gale  v.  Nickerson  was  not 
affected  by  the  fact  that  the  original  decree 
appealed  from  was  affirmed  and  not  reversed 
in  the  Supreme  Judicial  Court  The  same 
reasons  would  apply,  and  the  same  decision 
would  have  been  made,  if  the  higher  tribunal 
had  changed  the  decree  before  remanding  the 
case. 

Let  us  suppose  that  in  the  present  case  the 
issues  bad  been  sent  to  the  superior  court 
for  trial,  as  they  well  might  have  been  under 
the  statute,  and  that  the  bribery  had  oc- 
curred In  the  trial  there.  At  any  time  be- 
fore Its  work  was  done  and  Its  record  made 
up  and  transmitted  to  the  Supreme  Judicial 
Court,  the  superior  court  might,  upon  a  mo- 
tion, for  a  good  cause,  set  aside  the  verdict 
and  order  a  new  trial.  But  the  court,  in 
trying  the  Issues  sent  to  It  would  be  acting 
as  a  court  of  common  law.  After  complet- 
ing Its  work  and  returning  the  record  of  Its 
proceedings  to  the  Supreme  Judicial  Court. 
Its  jurisdiction  would  be  ended.  It  seems 
veiy  plain  that  It  could  not  afterwards  is- 
sue a  writ  of  review  to  set  aside  its  deci- 
sion upon  the  issues,  with  a  view  to  a  second 
trial  of  them.  The  remedy  would  have  to  be 
sought  where  the  case  was  pending,  or  where 
the  final  decree  had  been  entered  as  a  basis 
for  future  action.  In  the  same  way,  the  Su- 
preme Judicial  Court,  when  trying  issues  of 
fact  to  a  jury  In  a  suit  in  equity.  Is  acting 
as  a  court  of  common  law,  and  the  trial  Is 
governed  by  the  rules  of  the  common  law. 
On  the  doctrine  stated  In  Gale  v.  Nickerson, 
this  court  has  no  more  jurisdiction  now  to 
Issue  a  writ  of  review,  or  to  authorize  a  bill 
of  review  In  this  case,  for  misconduct  of  a 
juror,  than  the  superior  court  would  have 
had  If  the  bribery  had  been  committed  during 
a  trial  of  the  Issues  in  that  court. 

The  proceedings  for  the  administration  of 
Mr.  Crocker's  estate  are  in  the  probate  court. 
The  case  In  which  the  fraud  was  practiced 
was  ended  by  a  decree  that  first  took  effect 
in  the  probate  court,  to  give  direction  to  fur- 
ther proceedings  there  for  the  administration 
of  the  estate.  The  final  judgment  was  en- 
tered there.  In  that  respect  the  condition 
was  like  that  which  exists  when  cases  pend- 
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Ing  In  the  superior  court  are  taken  l>y  writ 
of  error  to  the  Supreme  Court  of  the  United 
States,  after  having  been  to  the  Supreme 
Judicial  Oourt  for  the  decision  of  questions 
of  law.  The  writ  of  error  in  such  cases  runs 
to  the  superior  court  as  the  court  In  which 
the  final  judgment  Is  entered,  and  the  Su- 
preme Court  of  the  United  States  reviews  the 
questions  of  law  which  enter  Into  the  judg- 
ment in  the  superior  court,  although  they  de- 
pend upon  the  decision  made  and  the  rescript 
sent  by  the  Supreme  Judicial  Court.  If  a 
writ  of  review  was  Issued  in  such  a  case. 
It  would  necessarily  go  from  the  superior 
court  and  be  heard  In  that  court,  even  If  the 
fraud  or  mistake  on  whldi  It  was  founded  oc- 
curred In  some  of  the  proceedings  In  the  Su- 
preme Judicial  Court,  and  thus  entered  Into 
Its  decision  and  rescript,  and  thence  Into  the 
judgment  to  be  reviewed. 

The  cases  referred  to  by  Chief  Justice  Mor> 
ton  In  Gale  v.  Nickerson,  144  Mass.  418,  11 
N.  E.  714,  recognize  the  fact  that  a  writ  or 
bill  of  review  must  be  brought  in  the  court 
wbere.the  case  was  ended  and  the  final  judg- 
ment or  decree  entered.  The  decision  In  some 
of  them  that  the  court  will  not  reconsider  a 
question  of  law  that  has  been  decided  at  an 
earlier  stage  of  the  same  case  Is  not  at  var- 
iance with  our  view.  Others  of  the  cases  de- 
pend upon  a  system  of  procedure  which  dif- 
fers from  our  own. 

We  are  of  opinion  that  the  petitioner 
should  seek  her  remedy  In  the  probate  court 
So  far  as  the  administrators  have  acted  In 
the  settlement  of  the  estate  under  orders  and 
decrees  of  that  court,  they  will  find  in  them 
sufllclent  protection.    Pierce  v.  Prescott,  128 


Mass.  140;  Harris  v.  Stlckney,  176  Mass. 
445,  57  N.  B.  698,  79  Am,  St.  Rep.  322.  If 
the  facts  here  alleged  are  proved  in  that 
court  they  will  present  a  question  similar  to 
that  which  would  arise  if  a  will  were  dis- 
covered after  the  appointment  of  an  adminis- 
trator. It  will  be  a  question  for  that  court 
whether  such  a  fraud  was  practiced  in  the 
case  as  should  deprive  the  verdict  of  any 
effect  upon  the  rights  of  the  parties,  and  lit 
so,  whether  the  assent  and  request  upon 
which  the  court  acted  in  making  the  appoint- 
ment should  be  treated  as  of  no  binding  force, 
and  If  that  is  decided,  the  court  must  deter- 
mine, upon  evidence  to  be  presented,  whether 
the  will  is  .the  last  will  and  testament  of 
Uriel  H.  Crocker.  The  former  appellate  pro- 
ceedings are  ended,  and  cannot  be  revived. 
The  petitioner's  application  must  be  to  a  sep- 
arate branch  of  the  general  jurisdiction  of 
the  probate  court  for  the  settlpment  of  es- 
tates of  deceased  jiersons,  which  includes  the 
right  to  reconsider,  and  revoke  If  need  be, 
any  decree  that  Is  founded  upon  fraud  or 
mistake.  If  the  petitioner  asks  for  any  ac- 
tion by  the  court  which  will  change  the  rights 
of  the  parties  before  this  last  question  is 
decided,  such  action  should  not  be  taken  upon 
an  offer  like  that  here  made  by  the  petitioner 
to  refund  "what  she  has  received  from  the  ad- 
ministrators In  the  event  of  the.  establish- 
ment of  the  win  of  said  Uriel  H.  Crocker 
heretofore  offered  for  probate  by  her."  She 
should  make  her  offer  absolute,  to  restore 
what  she  has  received,  whatever  may  be  the 
final  result,  and  however  the  estate  finally 
may  be  lawfully  settled. 
Petition  dismissed. 
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(2»  in.  430) 

MATHB  ▼.  THOMAS. 

(Supreme  Court  of  IlUnois.     Feb.  11,  1908.^ 
Appeai/— Apflicatiow  foe  Reheabing. 

Where  a  cause  has  been  determined  by  a 
final  judgment,  and  a  petition  for  a  rehearing 
has  been  denied,  the  merits  of  the  controversy 
should  not  be  further  considered  by  the  appel- 
late court  on  a  motion  of  either  party,  unless  by 
some  inadvertence  a  judgment  has  been  entered 
in  the  appellate  court  other  than  the  judgment 
which  the  court  intended  to  render. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  8  3214.] 

Petition  for  second  rehearing.    Denied. 
For  former  opinion,  see  218  111.  246,  75  N. 
B.  810. 

John  M.  Harlan  and  W.  W.  Gorley*  for 
plaintiff  in  error.    Edward  L.  Tbomas,  pro  se. 

SCOTT,  J.  In  this  case  a  judgment  was 
entered  in  this  court  at  the  Juue  term,  1005, 
affirming  the  judgment  of  the  Appellate  Court 
for  the  Fourth  District.  PlaihtlfE  In  error 
filed  a  petition  for  rehearing,  which  was  de- 
nied at  the  December  term,  1005.  Thereafter 
the  cause  was  taken  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  where 
the  writ  was  dismissed  for  want  of  juris- 
diction at  the  October  term,  1907,  and  the 
mandate  of  that  court  has  been  received  by 
the  cleric  of  this  court  Since  that  time,  and 
before  the  mandate  of  this  court  was  sent 
down,  plaintiff  in  error  presented  to  the  Chief 
Jostlce,  In  racatlon,  an  application  for  leave 
to  file  In  this  court  a  second  petition  for  a 
rehearing  and  an  application  .for  an  order 
staying  further  proceedings  until  the  petition 
for  rehearing  could  be  considered.  In  or- 
der  that  the  matter  might  receive  the  consid- 
eration of  the  entire  court,  and  in  accord- 
ance with  the  practice,  the  Chief  Justice  made 
a  stay  order,  and,  such  order  having  been 
made,  we  thereafter  gave  leave  to  file  the 
petition,  and  It  is  now  on  file  in  this  court 

The  same  party  may  not  file  a  second  peti- 
tion for  rehearing.  We  have,  however,  been 
referred  by  counsel  for  plaintiff  in  error  to 
several  cases  In  our  Reports  from  which  it 
appears  that  this  court  has  in  those  cases 
either  modified  or  vacated  its  judgment  at  a 
term  later  than  that  at  which  the  court  had 
apparently  made  final  disposition  of  the  con- 
troversy. An  examination  of  these  author-. 
Ities  does  not  indicate  that  the  court  has  here- 
tofore established  any  rule  by  which  It  could 
determine  when  to  exercise  this  power.  We 
think  that  when  a  cause  has  been  determined 
by  a  Judgment  final  in  Its  character,  and  the 
petition  of  the  unsuccessful  party  for  a  re- 
hearing has  been  denied,  the  merits  of  the 
controversy  should  not  be  further  considered 
by  this  court  upon  the  motion  of  either  party, 
except  In  a  case  where  by  some  Inadvertence 
a  judgment  has  been  entered  here  other  than 
the  Judgment  which  the  court  Intended  to 
render.  The  case  at  bar  is  not  within  the 
exception.  Had  the  application  for  leave  to 
file  a  second  i)etltion  for  rehearing  herein 
84  N.E.-31 


been  presented  In  term  time  In  the  first  in- 
stance, that  application  would  not  have  re- 
ceived favorable  consideration.    The  petition 
for  rehearing  will  be  denied. 
Rehearing  denied. 


aO  Mass.  2TU 
FARRELX.  V.  MANHATTAN  MARKET  CO. 
(three  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    April  2,  1908.) 

1.  Sales— Bbeach  or  Wabkantt  in  Saxe  of 
Goods — Actions— Toet. 

An  action  for  tort  may  be  maintained  for 
breach  of  warranty  in  the  sale  of  goods. 

[Ed.  Note. — For  canes  in  point,  see  Cent.  Die 
vol.  43,  Sales,  S{  1207-1200.} 

2.  Same— MiSBBPBESENTATioNs— Application 
of  Doctbine  op  Caveat  Emptob. 

In  a  sale  of  goods  the  doctrine  of  caveat 
emptor  applies  as  a  general  rule. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig, 
vol.  43,  Sales,  §  401.] 

3.  Same— Implied  Condition  of  Fitness. 

A  contract  with  a  dealer  for  the  supply  of 
food,  without  stating  the  '  purpose  for  which 
the  food  is  required,  stands  on  Uie  same  footing 
as  a  contract  to  supply  other  articles,  when 
a  particular  purpose  baa  been  stated  to  the 
seller,  and  there  is  an  implied  condition  of 
fitness  for  food. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  43,   Sales,   $f  891-402;   77^-776.] 

4.  Same. 

In  the  sale  of  an  article  of  food  by  one 
not  a  dealer,  there  is  no  implied  warranty  or 
condition  that  it  is  fit  to  be  eaten. 

[Ed.  Note.— For  cases  in  point  <iee  Cent  Die. 
vol.  43,  Sales,  fl  753-754>  T72-776.1  "^  *•  "  *• 

5.  Same. 

Where  the  sale  of  an  article  of  food  Is  made 
by  a  dealer,  and  the  selection  thereof  Is  left 
to  him,  there  is  an  implied  condition  of  the  sale 
that  the  article  shall  be  fit  for  food,  whether 
supplied  under  a  pre-existing  contract,  or  in 
response  to  an  order  not  given  in  person,  or 
whether  the  order  ia  given  ht  person  in  the 
dealer's  shop ;  but,  where  tha  articles  are  select- 
ed by  the  buyer,  the  dealer  is  not  liable  because 
the  provisions  are  not  fit  for  food,  in  the  ab- 
sence of  knowledge  on  his  part  that  they  are 
unsound. 

[Ed.  Note.— For  cases  in  iwint  see  Cent  Dig. 
vol.  43,   Sales,  S§  391-417.] 

6.  Same. 

The  offering  by  a  dealer  of  food  for  sale  is 
of  itself  a  representation  that  the  articles  of- 
fered are  believed  by  him  to  be  sound. 

[Ed.  Note.— For  oases  in  point  see  Cent  Di«r. 
vol.  43,  Sales,  §§  391-402.]  . 

7.  Same— Action— Evidence. 

In  an  action  against  a  dealer  for  the  sale 
for  food  of  an  unsound  chicken  under  an  im- 
plied warranty  that  it  was  fit  for  food  the  buyer 
has  the  burden  of  proving  that  in  making  the 
purchase  he  relied  on  the  skill  and  judgment 
of  the  dealer  in  selecting  the  same. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  43,  Sales,  ii  1258-120).] 

8.  Same. 

In  an  action  against  a  dealer  for  the  sale 
for  food  of  an  nnsound  chicken,  the  evidence 
showed  that  plaintiff  went  to  the  dealer's  store 
on  a  Saturday  evening  and  purchased  a  chirken 
from  a  salesman.  In  offering  chickens  from 
which  the  one  bought  was  selected,  the  dealer 
did  not  offer  to  exercise  his  skill  in  supplying 
sound  food.    The  chicken  was  bought  from  those 
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exhibited  on  a  bargain  counter  at  50  cents  on  ■ 
the  dollar.  Hold  not  to  show  that  plaintiff,  in 
making  the  purchase,  relied  on  the  dealer's  skill 
and  judgment  in  selecting  the  chicken,  essen- 
tial to  a  recovpi-y  on  the  theory  that  it  was 
sold  under  an  implied  warranty. 

9.  Same. 

Where,  in  an  action  against  a  dealer  for 
the  sale  'for  food  of  an  unsound  chicken,  the 
pleadings  did  not  allege  that  the  dealer  repre- 
sented that  the  chicken  was  fit  for  food  and  Uiat 
plaintiff  bought  it  relying  on  that  representation, 
the  court  properly  refused  to  rule  that  the  deal- 
er knew  that  the' chicken  was  unlit  for  food 
and  that  plaintiff  was  entitled  to  recover  on  that 
ground. 

10.  Same. 

A  dealer  in  articles  of  food  is  liable  for 
latent,  though  undiseoverable  unsoundness  in  ar- 
ticles sold,  where  the  selection  of  the  articles 
was  left  to  him ;  but  a  dealer,  who  offers  for 
sale  several  articles  of  food  from  which  the  buy- 
er makes  his  own  selection,  only  impliedly 
represents  that  he  believes  all  of  them  to  be 
fit  for  food,  and  his  liability,  in  that  event,  is 
based  wholly  on  such  representation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  H  772-776.1 

Exceptions  from  Superior  Court,  Middlesex 
r-ounty;    Loranus  E.  Hitchcock. 

Three  actions  of  tort  for  damages  by  Rena 
Farrell  and  her  two  children  against  the 
Manhattan  Market  Company.  There  was  a 
Judgment  for  defendant  in  each  action,  and 
plaintiff  brings  exceptlona    Overruled. 

Coakley,  Coakley  &  Sherman  and  M.  A. 
Sullivan,  for  plaintiffs.  H.  T.  Richardson, 
for  defendant 

LORINO,  J.  This  case  comes  up  on  an 
exception  to  a  ruling  directing  a  verdict  for 
the  defendant 

The  plaintiff  in  the  third  case  (whom  we 
shall  speak  of  as  the  plaintiff)  was  the  moth- 
er of  those  in  the  other  two.  The  defendant 
is  a  corporation  engaged  in  carrying  on  a 
retail  market  and  provision  store.  The  jury 
were  warranted  in  finding  the  following  to 
be  the  facts'  in  the  case : 

On  a  Saturday  evening  in  July  the  plain- 
tiff, in  the  words  of  the  bill  of  exceptions, 
"purchased  a  chicken  from  one  of  the  sales- 
men" of  the  defendant  She  asked  the  sales- 
man if  it  was  a  cold  storage  fowl,  and  he 
answered:  "Don't  you  know  a  good  thing 
when  you  see  It?  Its  strictly  fresh."  She 
paid  12^  cents  a  pound,  the  price  "having 
been  reduced  from  25  cents  per  pound,  which 
was  the  defendant's  custom  on  Saturday 
night  in  several  of  Its  departments." 

The  next  morning  at  10  o'clock  she  removed 
the  entrails,  washed  the  fowl,  wiped,  boiled 
and  then  roasted  it,  and  at  4  o'clock  she 
and  the  other  two  plaintiffs  ate  a  portion  of 
it  and  were  made  sick;  what  they  suffered 
from  was  ptomaine  poisoning. 

The  plaintiff  introduced  expert  evidence 
that  if  the  chicken  was  not  fit  for  food  there 
would  be  a  discoloration  "from  the  neck  down 
the  length  of  the  backbone;  that  if  no  such 
discoloration  were  visible  the  chicken  was 
fit  for  food,  unless  It  had  eaten  some  poison- 
ous substance,  which  might  be  shown  by  an 


examination  of  the  crop,  if  the  meat  itself 
were  diseased ;  all  of  which  could  be  ascer- 
tained upon  inspection  by  any  one  familiar 
with  the  examination  of  chickens."  She  tes- 
tified "that  she  noticed  no  such  discoloration 
at  any  time." 

It  appeared  "that  the  defendant  requested 
Its  customers  not  to  handle  fowl  before  pur- 
chasing, which  was  known  to  the  plaintiff 
Mary,  bat  that  nothing  was  said  to  her  In 
this  particular  at  the  time  of  the  sale,  and 
that  this  request  was  frequently  ignored  by 
customers,  which  fact  was  not  known  to  her." 

At  the  conclusion  of  the  evidence  the 
plaintiffs  requested  the  court  to  rule  "that  a 
retail  dealer  In  provisions  selling  chicken  un- 
der the  circumstances  in  this  case  impliedly 
warranted  the  chicken  fit  for  food,"  also 
"that  it  was  a  question  of  fact  for  the  Jury 
to  say  whether  or  not  the  chicken  was  fit 
for  food,  whether  or  not  the  plaintiffs  were 
Injured  by  eating  of  diseased  chicken,  and 
whether  or  nt)t  the  defendant  was  negligent 
in  failure  to  make  a  suiflclent  and  proper  ex- 
amination of  the  chicken  before  selling  it 
to  the  plaintiff  for  consumption.  The  court 
declined  to  give  the  plaintiffs'  requests,  say- 
ing that  it  did  not  feel  called  upon  to  make 
such  ruling,  and  ruled  that  there  was  not 
sufficient  evidence  that  would  warrant  the 
jury  in  finding  a  verdict  for  the  plaintiffs, 
and  ordered  a  verdict  for  the  defendant  in 
all  three  cases." 

1.  It  was  held  in  Norton  y.  Doherty,  8 
Gray,  S72,  63  Am.  Dec.  758,  on  the  authori- 
ty of  Williamson  v.  Allison,  2  East  446,  that 
tort  for  a  false  warranty  as  well  as  an  ac- 
tion of  contract  lies  in  case  a  chattel  is  sold 
with  warranty  and  the  warranty  Is  broken. 
A  number  of  earlier  English  cases  to  the 
same  effect  are  collected  by  Holmes,  J.,  in 
Nash  V.  Minnesota  Title  Ins.  Co.,  163  Mass. 
674,  687,  40  N.  E.  1039,  28  L.  R.  A.  753,  47 
Am.  St  Rep.  489,  and  the  proposition  is 
there  repeated.  To  the  same  effect  see  B!m- 
mons  V.  Alvord,  177  Mass.  466,  470,  60  N. 

B.  126,  and  Boston  Woven  Hose  &  Rubber  Co. 
V.  Kendall,  178  Mass.  232,  237,  59  N.  B.  657, 
51  L.  R.  A.  781,  86  Am.  St  Rep.  47&  In  tort 
for  a  false  warranty,  the  scienter  need  not 
be  alleged,  and  if  alleged  it  need  not  be 
proved.  Shaw,  C.  J.,  In  Norton  v.  Doherty, 
3  Oray,  372,  378,  63  Am.  Dec.  738;   Holmes, 

C.  3.,  in  Nash  v.  Minnesota  Title  Ins.  Co. 
and  Emmons  v.  Alvord,  ubi  supra. 

We  assume  therefore  that  an  action  of  tort 
may  be  maintained  for  breach  of  a  warranty. 
In  the  case  at  bar  the  plaintiff  has  alleged 
that  the  defendants  sold  the  fowl  to  the  plain- 
tiff with  the  Implied  warranty  that  it  was 
fit  for  food.  The  principal  question  in  the 
case'  is  whether  that  allegation  has  been 
made  out. 

In  Howard  v.  Emerson,  110  Mass.  320, 
14  Am.  Rep.  608,  it  was  decided  that  in  the 
sale  of  a  cow  by  a  farmer  to  a  butcher  to 
be  cut  up  for  meat  there  was  no  implied  war- 
ranty that  It  was  fit  for  that  purpose.    After 
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stating  the  general  rule  to  be  that  In  a  sale 
of  goods  the  maxim  caveat  emptor  applies 
and  that  the  defendant  contended  that  arti- 
cles of  food  sold  for  immediate  domestic  use 
are  an  exception,  Morton,  J.,  said:  "But  we 
think  that  this  exception,  if  established,  does 
not  extend  beyond  the  case  of  a  dealer  who 
sells  provisions  directly  to  the  consumer  for 
domestic   use." 

Glrouz  v.  Stedman,  145  Mass.  439,  14  N. 
B.  538, 1  Am.  St.  Rep.  472,  was  a  similar  deci- 
sion. There  the  defendants,  who  were  farm- 
ers, killed  two  hogs  and  sold  them  to  the 
plaintiffs  to  be  eaten.  The  presiding  judge 
Instructed  the  Jury  as  to  the  general  rule 
laid  down  In  Howard  t.  Emerson;  next  he 
told  them  that  there  was  an  exception  in 
case  of  the  sale  of  provisions  by  a  dealer  (al- 
though that  had  been  left  open  In  Howard 
V.  Emerson),  but  he  added  that  that  excep- 
tion did  not  apply  to  a  sale  by  a  farmer, 
and  left  the  case  to  the  Jury  on  the  defend- 
ants' knowledge  of  the  condition  of  the  bogs. 
In  disposing  of  an  exception  to  this  instruc- 
tion Devens,  J.,  said :  "Whether  this  excep- 
tion exists  or  not,  it  is  not  Important  in  the 
case  at  bar  to  Inquire,  as  it  cannot  be,  and 
was  not,  contended  that  the  defendants  were 
brought  within  it." 

It  becomes  necessary  in  tl)e  case  at  bar  to 
consider  the  qnestion  left  open  in  these  two 
cases,  and  to  decide  whether  there  Is  such 
an  exception  to  the  general  rule  which  ob-- 
tains  in  the  sale  of  chattels. 

The  first  case  of  importance  on  this  sutv- 
ject  is  Bigge  v.  Parkinson,  7  H.  &  N.  955, 
decided  by  the  Exchequer  Chamber  In  1862. 

Before  that  case  was  decided  the  law  on 
the  subject  was  not  In  a  satisfactory  con- 
dition. 

It  was  laid  down  in  a  nimiber  of  cases  in 
the  year  books,  collected  in  Burnby  v.  Bol- 
lett,  16  M.  &  W.  644,  that  the  keeper  of  a 
tavern  is  liable  for  furnishing  bad  food  or 
bad  wine  to  his  guests.  The  case  in  Tear 
Book  9  Henry  TI,  53,  may  be  taken  as  an 
example.  It  la  there  said:  "If  I  come  Into 
a  tavern  to  eat  and  he  gives  and  sells  to  me 
beer  and  flesh  which  are  corrupt  by  which 
I  am  put  into  a  great  sickness,  I  shall  have 
against  him  my  action  on  the  case  clearly, 
even  although  he  made  no  guaranty  to  me." 

Mr.  Justice  Blackstone  had  laid  it  down 
without  citing  any  authorities  that :  "In  con- 
tracts for  provisions  it  Is  always  Implied 
that  they  are  wholesome."    3  Bl.  Com.  165. 

In  Burnby  v.  Bollett,  16  M.  &  W.  644  (de- 
cided in  1847),  it  had  been  decided  that  In 
the  sale  of  the  carcass  of  a  pig  by  one  not 
a  dealer  where  the  carcass  was  Inspected 
by  the  buyer,  there  was  no  Implied  warranty 
of  soundness.  Parke,  B.,  in  delivering  the 
opinion  of  the  Court  of  Exchequer  in  that 
case  suggested  that  the  cases  in  the  year 
.books  depended  on  statutes  repealed  before 
the  sale  then  in  qnestion  making  It  an  of- 
fense for  victnalers,  butchers  and  other  com- 


mon dealers  In  victuals  to  sell  corrupt  vict- 
uals. 

In  Emmerton  v.  Mathews,  decided  by  the 
Court  of  Exchequer  in  the  same  year  and 
reported  in  the  same  volume  (7  H.  &  N. 
586)  as  Bigge  v.  Parkinson,  it  was  held  that 
In  the  sale  of  a  carcass  of  meat  by  one  who 
sold  meat  on  commission  for  his  consignors 
there  was  no  Implied  warranty  of  soundness. 
This  case,  as  reported  In  7  H.  &  N.  586, 
would  seem  to  go  on  the  ground  that  one  who 
sells  meat  as  a  factor  for  others  is  not  a 
dealer.  But  in  the  report  of  this  case  in  5 
L.  T.  (N.  S.)  68i,  Pollock,  O.  B.,  is  reported 
to  have  said  that  "the  plaintiff  bought  on 
his  own  inspection,"  and  in  Jones  v.  Just, 
1>.  H.  3  Q.  B.  197,  302.  The  decision  in  Em- 
merton V.  Mathews  was  stated  to  have  been 
made  on  the  ground  that  the  plaintiff  selected 
the  meat. 

This  was  the  state  of  the  law  on  the  sub- 
ject when  Bigge  v.  Parkinson  came  up  for 
decision.  Bigge  v.  Parkinson  was  a  case 
where  the  plaintiffs,  being  ship  owners,  had 
chartered  a  ship  to  the  East  India  Company 
to  carry  troops  from  London  to  Bombay. 
They  had  made  a  contract  with  the  defend- 
ant, who  was  a  provision  merchant,  by  which 
the  defendant  agreed  to  supply  the  ship  with 
provisions  and  stores  for  the  troops  at  so 
much  a  bead.  Under  this  contract  the  de- 
fendant had  supplied  provisions  and  stores 
which  were  unsound  and  unwholesome,  and 
it  was  held  that  be  was  liable  on  an  Implied 
warranty  that  the  provisions  and  stores  sup- 
plied should  be  fit  to  be  eaten. 

The  ground  on  wl^icb  this  conclusion  was 
reached  Is  thus  stated  by  Cockbum,  C.  J., 
who  delivered  the  opinion  of  the  Court  of 
Exchequer  Chamber  after  time  had  been  ta- 
ken for  consideration:  "The  principle  of  law 
is  correctly  stated  in  the  passage  cited  from 
Chltty  on  Contracts  (6th  Ed.)  p.  399.  Where 
a  buyer  buys  a  specific  article,  the  maxim 
'Caveat  emptor'  applies;  but  where  the  buy 
er  orders  goods  to  be  supplied,  and  trust* 
to  the  judgment  of  the  seller  to  select  goods 
which  shall  be  applicable  to  the  purpose  for 
which  they  are  ordered,  there  is  an  implied 
warranty  that  they  shall  be  reasonably  fit 
for  that  purpose;  and  I  see  no  reason  why 
the  same  warranty  should  not  be  compre- 
hended in  a  contract  for  the  sale  of  pro- 
visions." 

The  rule  thus  laid  down  by  Cockburn,  C. 
J.,  in  Bigge  V.  Parkinson,  has  been  followed 
in,  all  subsequent  cases  and  is  now  establish- 
ed as  the  law  lu  England  on  the  question 
now  before  us. 

The  first  proposition  laid  down  in  Bigge 
V.  Parkinson  is  that  there  is  no  difference 
between  a  sale  of  provisions  and  the  sale  of 
other  articles  in  respect  to  there  being  or 
not  being  an  implied  warranty  that  the; 
are  fit.  In  his  opinion  in  Bigge  v.  Parkin- 
son Chief  Justice  Cockbum  first  states  the 
general  rule  that  caveat  eivptor  applies  where 
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a  pLiKon  buys  a  specific  article;  he  then 
states  that  where  goods  (not  articles  of  food) 
are  supplied  under  a  contract  and  the  buyer 
trusts  to  the  judgment  of  the  seller  to  select 
the  goods,  there  is  an  Implied  warranty  of 
fitness;  he  then  decides  that  these  rules  ap- 
ply to  a  contract  to  supply  provisions. 
Since  the  decision  in  Bigge  v.  Parkinson 
the  question  of  an  Implied  warranty  of 
wholeeomeness  In  the  sale  of  provisions  al- 
ways has  been  treated  as  a  question  to  be 
determined  by  the  application  of  the  rules 
which  obtain  In  case  of  the  sale  of.  other 
chattels,  and  not  as  an  exception.  See  to 
that  eftect  Chalmers,  Sale  of  Goods  .\pt 
(1893),  32.  See,  also,  for  example,  Mellor, 
J.,  In  the  leading  case  of  Jones  v.  Just,  L.  U. 
3  Q.  B.  197,  202;  FltzGlbbons,  L.  J.,  in 
Wallis  T.  Russell  [1902]  2  I.  R.  585,  612. 

The  second  proposition  laid  down  In  BIgge 
V.  Parkinson  Is  that  the  rale  which  makes 
a  dealer  liable  for  selling  unsound  provi- 
sions Is  the  rule  which  Is  applied  where  a 
chattel  (do  matter  what  kind  of  chattel  it 
may  be)  Is  ordered  of  a  manufacturer  or 
dealer  for  a  particular  purpose.  In  such  a 
case  there  Is  an  Implied  warranty  that  the 
article  furnished  will  be  fit  for  the  particu- 
lar purpose. 

It  was  settled  before  Blgge  v.  Parkinson 
wks  decided  that  this  nrie  applied  to  dealers 
as  well  as  to  manufacturers.  Jones  v. 
Bright,  5  BIng.  633;  Gardiner  t.  Gray,  4 
Camp.  144. 

We  pause  to  point  out  the  limitations  of 
this  rule  and  the  principle  on  which  it  is 
based. 

The  rule  was  stated  later  with  great  ac- 
curacy by  Mellor,  J.,-  in  Jones  v.  Just,  L.  B. 
3  Q.  B.  D.  197,  202,  In  these  words:  "Fourth- 
ly, where  a  manufacturer  or  a  dealer  con- 
tracts to  supply  an  article  which  he  man- 
ufactures or  produces,  or  In  which  be  deals, 
to  be  applied  to  a  particular  purxK>se,  so  that 
the  buyer  necessarily  trusts  to  the  Judg- 
ment or  skill  of  the  manufacturer  or  dealer, 
there  Is  In  that  case  an  Implied  term  or 
warranty  that  It  shall  be  reasonably  fit  for 
the  purpose  to  which  it  Is  to  be  applied. 
Brown  v.  Edglngton,  2  Man.  &  Q.  279;  Jones 
V.  Bright,  5  Bing.  533.  In  such  a  case  the 
buyer  trusts  to  the  manufacturer  or  dealer, 
and  relies  upon  his  judgment  and  not  upon 
his  own." 

The  priuclple  on  which  this  rule  Is  found- 
ed was  stated  by  Lord  Esher  (then  Brett, 
J.  A.),  In  delivering  the  opinion  of  the  Court 
of  Appeals  In  Randall  v.  Newson,  2  Q.  B.  D. 
102,  to  be  this:  Where  a  manufacturer  or 
a  dealer  contracts  to  supply  an  article  for 
a  particular  purpose  and  the  purchaser  trusts 
to  his  judgment  and  skill  in  the  matter,  the 
obligation  really  entered  Into  by  the  man- 
ufacturer or  the  dealer,  If  written  out,  would 
be  stated  to  be  to  supply  an  article  fit  for 
the  purpose  named;  an  article  not  fit  for 
that  purpose  is  not  as  matter  of  description 


the  article  called  for  by  the  contract  And 
since  In  the  case  put  the  obligation  to  supply 
an  article  fit  for  the  purpose  named  is  not 
stated  In  terms,  the  obligation  to  furnish 
such  an  article  Is  an  Implied  and  not  an  ex- 
press term  or  condition  of  the  contract 

It  Is  not  accurate,  therefore,  to  say  that 
there  is  an  implied  warranty  of  fitness  In 
case  of  an  order  for  goods  for  a  particular 
purpose,  to  be  furnished  by  a  manufacturer 
or  a  dealer.  It  is  an  implied  term  or  con- 
dition of  the  contract  not  an  implied  war- 
ranty. See  to  this  effect  Chalmers,  Sale  of 
Goods  Act  (1893),  31.  It  is  so  treated 
In  the  section  of  the  sale  at  goods  act  (St. 
56  &  57  Vict  c.  71)  in  which  thU  rule  Is 
stated: 

"14.  Subject  to  the  provisions  of  this  act 
and  of  any  statute  In  that  behalf,  there  Is 
no  Implied  warranty  of  condition  as  to  the 
quality  or  fitness  for  any  particular  purpose 
of  goods  supplied  under  a  contract  of  sale, 
except  as  follows: 

"(1)  Where  the  buyer,  expressly  or  by  Im- 
plication, makes  known  to  the  seller  the  par- 
ticular purpose  for  which  the  goods  are  re- 
quired, so  as  to  show  that  the  buyer  relies 
on  the  seller's  skill  or*  judgment  ond  the 
goods  are  of  a  description  which  It  is  In  the 
course  of  the  «eller's  business  to  supply 
(whether  he  be  the  manufacturer  or  not), 
there  Is  an  implied  condition  that  the  goods 
shall  be  reasonably  fit  for  such  purpose,  pro- 
vided that  In  the  case  of  a  contract  for  tlie 
sale  of  a  specified  article  under  its  patent 
or  other  trade  name,  there  is  no  implied 
condition  as  to  its  fitness  for  any  particular 
purpose." 

For  a  case  like  Blgge  v.  Parkinson,  de- 
cided under  the  sale  of  goods  act  see  Frost 
v.  Aylesbury  Dairj-  Co.  [1905]  1  K.  B.  003. 

There  Is  one  difference  between  a  contract 
with  a  dealer  to  supply  ordinary  articles 
and  a  contract  with  a  dealer  to  supply  food ; 
In  a  contract  with  a  dealer  to  supply  food 
It  Is  not  necessary  to  state  to  the  dealer  that 
the  food  Is  to  be  eaten.  That  goes  without 
saying.  A  contract  for  the  supply  of  food 
without  stating  the  purpose  for  which  the 
food  is  required  stands  on  the  same  footing 
as  a  contract  to  supply  other  articles  when  a 
particular  purpose  has  been  stated  to  the 
dealer. 

Blgge  V.  Parkinson  was  a  case  where  goods 
were  supplied  under  a  pre-existing  contract 
But  there  Is  .no  difference  between  a  dealer's 
supplying  provisions  under  a  contract  pre- 
viously made  and  a  dealer's  supplying  provi- 
sions in  response  to  an  order  to  be  accepted 
by  shipping  the  provisions.  The  material  fact 
is  that  the  purchaser  makes  known  to  the 
seller  that  he  relies  on  bis  skill  and  judgment 
in  selecting  the  provisions  ordered.  Beer  v. 
Walker,  37  L.  T.  (N.  S.)  C.  P.  278,  decided  be- 
fore the  sale  of  goods  act,  and  Burrows  v.' 
Smith,  10  Times  R.  246,  decided  since  that 
act  was  passed,  were  cases  of  orders.    To 
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tbe  same  effect  see  Grove,  Jm  In  Smith  T. 
Baker,  40  L.  T.  (N.  S.)  261,  263. 

Finally,  prOTlsloiis  may  be  ordered  by  the 
purchaser  In  person  in  the  dealer's  shop,  in 
SQCh  a  way  that  it  is  made  known  to  tbe 
dealer  that  his  knowledge  and  skill  are  relied 
on  to  supply  wholesome  food,  and  If  they  are 
so  ordered  be  is  liable  if  they  are  not  fit  to 
be  eaten.  That  was  decided  In  Wallis  t. 
Russell,  [1902]  2  I.  R.  585.  In  that  case  the 
plaintiff  sent  her  granddaughter  to  buy  two 
nice  fresh  crabs  for  tea.  The  granddaughter 
went  to  tbe  defendant,  a  dealer,  and  delirered 
the  message.  The  defendant's  assistant  se- 
lected two.  Thereupon  the  granddaughter, 
pointing  to  a  third  crab,  asked  tbe  assistant 
If  he  did  not  think  that  It  was  a  better  one. 
The  assistant  took  it  up,  felt  It,  said  it  was 
by  the  weight  one  should  Judge  and  not  the 
size,  and  put  it  aside.  The  granddaughter 
testified  that  she  relied  altogether  on  the  as- 
sistant's Judgment  In  answer  to  a  que»- 
tlon  put  by  the  presiding  Judge  -the  Jury 
found  that  tbe  plaintiff,  through  tbe  grand- 
daughter, relied  on  the  defendant's  assistant 
to  select  fresh  and  reasonably  fit  crabs.  They 
also  found  that  the  plaintiff,  through  the 
granddaughter,  had  an  opportunity  to  exam- 
ine the  crabs  at  tbe  time  of  the  sale  and  that 
the  defendant  honestly  believed  that  the  crabs 
were  fresh  and  fit  for. food.  There  was  no 
contention  that  the  defendant  was  negligent, 
and  on  the  facts  such  a  contention  would 
have  been  futile.  The  plaintiff  and  her 
granddaughter  ate  the  crabs  and  were  both 
made  violently  ill.  In  an  action  brought  by 
the  plaintiff  it  was  held  by  the  High  Court 
of  Justice  and  on  appeal  by  tbe  Court  of  Ap- 
peal for  Ireland  that  she  could  recover.  This 
case  arose  under  the  sale  of  goods  act.  But 
not  only  Is  that  act  as  a  whole  a  codification 
of  the  law  as  It  existed  before,  but  the  sub- 
section in  question  (subsection  1  of  section 
14)  is  In  substance  and  almost  in  terms  tbe 
fourth  rule  laid  down  by  Mellor,  J.,  In  Jones 
V.  Just,  L.  R.  3  Q.  B.  197,  202,  203.  If  the 
purchaser  who  goes  In  person  to  the  provision 
store  in  fact  gives  her  order  In  such  a  way 
that  she  leaves' the  selection  of  the  food  to 
the  seller's  skill  and  Judgment,  wd  have  a 
case  which  stands  on  the  same  footing  as 
those  where  provisions  are  supplied  under  a 
previous  contract  or  are  shipped  in  pursuance 
of  a  written  order. 

The  rule  now  established  in  England  is 
that  In  the  sale  of  an  article  of  food  by  one 
not  a  dealer  there  is  no  Implied  condition  or 
warranty  that  It  Is  fit  to  be  eaten.  Burnby  v. 
BoUett,  16  M.  &  W.  044 ;  Emmerton  v.  Math- 
ews, 7  H.  &  N.  5S0;  Smith  v.  Baker,  40  L. 
T.  (N.  S.)  261;  Cockbum,  C.  J.,  In  BIgge  r. 
Parkinson,  7  H.  &  N.  935,  decided  before  the 
sale  of  goods  act.  Since  the  sale  of  goods 
act.  If  the  sale  is  made  by  one  not  a  dealer 
there  Is  no  liability,  by  force  of  section  14. 

If  the  sale  is  by  a  dealer  and  the  selection 
of  food  is  left  to  him.  It  Is  an  Implied  term 
or  condition  of  the  sale  that  the  provisions 


sold  shall  be  fit  for  food  whether  supplied 
under  a  pre-existing  contract  (Blgge  v.  Park- 
inson, 7  H.  &  N.  955),  or  In  response  to  an 
order  not  given  in  person  (Beer  v.  Walker, 
37  h.  T,  [N.  S.]  C.  P.  278 ;  Burrows  v.  Smith. 
10  Times  R.  246;  Grove,  J.,  in  Smith  v. 
Baker,  40  L.  T.  [N.  S.]  261,  203),  or  even 
when  the  order  Is  given  In  person  In  the 
dealer's  shop,  provided,  as  we  have  said, 
that  the  selection  Is  left  to  the  dealer  (Wallis 
V.  Russell  [1902]  2  I.  R.  585). 

But  even  when  the  sale  Is  by  a  dealer,  if 
the  provisions  are  selected  by  the  buyer  and 
the  selection  is  not  left  to  the  Judgment  and 
skill  of  the  dealer,  the  general  rule  applies 
and  tbe  dealer  is  not  liable  (In  the  absence 
of  knowledge  by  the  dealer  that  the  provisions 
are  unsound)  If  the  provisions  are  not  fit  for 
food.  Mellor,  J.,  in  Jones  v.  Just,  3  Q.  B. 
197,  202;  Emmerton  v.  Mathews,  6  I*  T. 
(N.  S.)  681,  and  as  Interpreted  by  Mellor,  J., 
ubl  supra ;  Cockbum,  C.  J.,  In  BIgge  v.  Park- 
inson, 7  H.  &  N.  955,  before  the  sale  of  goods 
act  Under  tbe  sale  of  goods  act  this  Is  so 
by  force  of  section  14  because  the  case_  does 
not  come  within  any  of  the  subsections.' 

This  brings  us  to  a  consideration  of  the 
law  In  Massachusetts  outside  the  cases  of 
Howard  v.  Emerson  and  Giroux  v.  Stedman 
already  referred  to,  where  this  question  was 
left  open.. 

It  Is  familiar  law  In  Massachusetts  that 
where  goods  are  ordered  of  a  manufacturer 
for  a  particular  purpose  within  the  rule 
stated  more  accurately  in  Jones  v.  Just  ubl 
supra,  and  In  subsection  1  of  section  14  of 
the  sale  of  goods  act  there  is  an  implied  con- 
dition that  they  shall  be  fit  for  that  purpose. 

There  Is  one  case  In  Massachusetts  where 
it  has  tieen  laid  down  that  the  same  rule  ap- 
plies in  case  of  a  dealer.  HIght  v.  Bacon, 
126  Mass.  10.  The  conclusion  ultimately 
reached  in  HIght  v.  Bacon  was  that  the  goods 
there  In  question  were  specific  articles  bought 
on  inspection  by  the  buyer,  and  were  not 
ordered  by  the  buyer  for  a  particular  pur- 
pose trusting  to  the  skill  and  Judgment  of 
the  seller.  But  tbe  rule  stated  above  was 
laid  down  as  applicable  to  a  dealer  as  well 
as  to  a  manufacturer,  and  that  rule  was 
stated  to  be  the  rule  on  which  the  case  then 
before  the  court  (a  sale  by  a  dealer)  was  to 
be  decided. 

The  fact  that  in  this  class  of  cases  the 
question  is  not  spefiklng  accurately,  a  mat- 
ter of  implied  warranty  but  of  implied  con- 
dition (as  is  stated  at  length  by  Lord  Esher 
In  Randall  v.  Newson,  2  Q.  B.  D.  102),  Is 
pointed  out  by  Holmes,  J.,  In  Murchie  v. 
Cornell,  155  Mass.  60,  63,  29  N.  E.  207,  14 
Ia  R.  A.  492,  31  Am.  St.  Rep.  526,  and  by 
Bugg,  J.,  in  Leavltt  v.  FIberloid  Co.  (Mass.) 
82  N.  E.  682.  687.  These  were  cases  of  an 
implied  condition  that  the  thing  sold  was 
merchantable.  The  two  sets  of  cases  rest  on 
the  same  principle. 

In  addition,  Sewall,  J.,  In  Emerson  v.  Brlg- 
bam,  10  Mass.  197,  201,  6  Am.  Dec.  109  (de- 
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elded  In  1813),  said:  "Justice  Blackstone  (3 
Bl.  Com.  184,  165)  has  classed  the  cases  of 
deceit  and  breaches  of  express  warranties,  in 
contracts  for  sales,  under  the  head  of  Im- 
plied contracts.  He  says  it  is  constantly  un- 
derstood that  the  seller  undertakes  that  the 
commodity  be  sells  is  bis  own;  and  in  con- 
tracts for  provisions.  It  is  always  implied 
that  they  are  wholesome;  and  In  a  sale  with 
warranty,  the  law  annexes  a  tacit  contract 
that,  If  the  article  be  not  as  warranted,  com- 
pensation shall  be  made  to  the  buyer;  and 
if  the  vendor  knows  his  goods  to  be  unsound, 
and  hath  used  any  art  to  disguise  them,  or 
if  they  be  In  any  shape  different  from  what 
he  represents  them  to  be  to  the  buyer,  this 
artifice  shall  be  equivalent  to  an  express  war- 
ranty, and  the  vendor  Is  answerable  for  their 
goodness.  It  is  obvious  that.  In  this  very 
general  classification,  the  details  and  exam- 
ples are  imperfectly  Introduced,  and  with 
some  Inaccuracy.  It  is  not  implied.  In  every 
sale  of  provisions,  that  they  are  wholesome, 
any  more  than  It  Is  in  sales  of  other  articles, 
where  proof  of  a  distinct  aflBrmatlon  seems, 
in  Justice  Blackstone's  opinion,  to  be  requi- 
site. The  contrary  may  be,  and  often  is,  un- 
derstood between  the  parties;  and  it  is 
only  when  the  false  representation,  to  be 
proved  In  the  one  case,  may  be  presumed  or 
taken  to  be  proved  in  the  other,  that  the  rule 
of  law  applies,  and  the  remedy,  as  in  a  case 
of  deceit,  is  allowed.  An  artifice  must  be 
proved,  to  entitle  the  suffering  party  to  the 
remedy,  equivalent  to  a  remedy  upon  an  ex- 
press warranty,  as  well  In  the  case  of  pro- 
visions, as  in  any  other  case.  The  difference 
Is,  that,  in  the  case  of  provisions,  tbe  artifice 
is  proved,  when  a  victualer  sells  meat  as 
fresh  to  his  customers  at  a  sound  price, 
which  at  the  time  was  stale  and  defective,  or 
unwholesome  from  the  state  In  which  the 
animal  died.  For,  in  the  nature  of  the  bar- 
gain, the  very  offer  to  sell  Is  a  representation 
or  affirmation  of  the  soundness  of  the  article, 
when  nothing  to  the  contrary  Is  expressly 
stated;  and  his  knowledge  of  the  falsehood 
in  this  representation  is  also,  to  be  presumed 
from  the  nature  and  duties  of  his  calling  and 
trade."  Emerson  v.  Brigham  was  decided 
for  the  defendant  because  there  was  no  evi- 
dence that  tbe  defendant  knew  of  the  un- 
soundness. 

The  statement  that  offering  articles  of  food 
for  sale  Is  of  Itself  a  representation  that  the 
articles  offered  are  believed  to  be  sound  was 
repeated  in  WInsor  v.  Tx>mbard,  18  Pick.  57, 
62;  It  was  on  this  ground  that  French  v. 
Vinlng,  102  Mass.  132,  3  Am.  Rep.  440  was 
decided  for  the  plaintiff,  and  it  was  assumed 
In  Giroux  v.  Stedman,  145  Mass.  439,  14  N. 
Bl  538,  1  Am.  St.  Rep.  472,  where  the  only 
question  left  to  the  Jury  was  the  defendant's 
knowledge  that  the  pigs  were  diseased. 

Field,  C.  J.,  in  Howe  v.  Hunklns,  135  Mass. 
380,  384,  46  Am.  Rep.  471,  said  that  "French 
f.  Vinlng,  102  Mass.  132,  3  Am.  Rep.  440, 
rests  apon  negligence  or  upon  an  Implied 


warranty  that  the  hay  was  fit  to  be  fed  to 
cows."  It  does  not  appear 'In  the  report  of 
that  case  nor  In  the  original  papers  that  tbe 
defendant  in  French  v.  Vinlng  was  a  dealer. 
French  v.  Vining  therefore  cannot  stand  "up- 
on an  implied  warranty  that  the  bay  was 
fit  to  be  fed  to  cows."  There  Is  no  implied 
term  or  condition  that  articles  of  food  sold 
by  one  not  a  dealer  are  fit  to  be  eaten.  How- 
ard V.  ESmerson,  110  Mass.  320,  14  Am.  R^. 
608,  and  Giroux  v.  Stedman,  145  Mass.  439, 
14  N.  E.  538,  1  Am.  St.  Rep.  472.  The  opin- 
ion In  French  v.  Vinlng  purports  to  decide 
the  case  on  tbe  ground  of  fraud  and  deceit; 
and  In  the  subsequent  cases  of  Trambly  v. 
Rlcard,  130  Mass.  259,  260,  Giroux  v.  Sted- 
man, 145  Mass.  439,  443,  14  N.  E.  5.38,  1  Am. 
St.  Rep.  472,  and  Martin  v.  Richards,  165 
Mass.  381.  384,  29  N.  E.  591,  Ftench  v.  Vin- 
lng Is  either  stated  to  be  or  Is  treated  as 
being  a  case  of  fraud  and  deceit  Tbe  difll- 
culty  In  French  v.  Vining  was  to  make  out 
that  under  tbe  circumstances  there  disclosed 
there  was  proof  of  the  scienter.  The  court 
decided  that  there  was.  It  ought  to  be  noted 
that  In  tbe  subsequent  case  of  Provost  v. 
Cook,  184  Mass.  315,  68  N.  E.  3.36,  which 
purported  to  follow  Franch  v.  Vining,  it  ap- 
pears from  tbe  original  papers  that  the  de- 
fendants were  dealers  In  grain.  Tbe  article 
of  food  there  sold  was  oats. 

Tbe  decisions  on  tbe  question  now  before 
us  in  tbe  United  States  outside  Massachu- 
setts are  not  many,  and  tbey  do  not  deal 
with  tbe  question  at  length. 
There  is  much  in  these  opinions  in  conflict 
'  with  what  Is  now  the  settled  law  in  England. 
:  So  far  as  decisions  go,  however,  there  Is  but 
;  one  In  conflict  with  that  rule.    That  Is  tbe 
.  decision  In  Hoover  v.  Peters,  18  Mich.  51. 
In  that  case  It  was  held  that  In  the  sale  of 
food    for    Immediate    domestic   consumption 
■  there  Is  an  Implied  warranty  that  It  is  fit  to 
be  eaten  although  the  sale  was  made  by  one 
'.  not  a  dealer.    That  is  not  law  in  Massachu- 
j  setts.    Howard  v.  Emerson,  110  Mass.  320, 
14  Am.  Rep.  608;    Giroux  v.   Stedman,   145 
Mass.  439,  14  N.  B.  538,  1  Am.  St  Rep.  472. 
No  cases  are  cited  In  tbe  opinion  and  there 
is  a  dissenting  opinion  by  Christlancy,  J:,  on 
the  ground  that  to  make  out  a  liability  In  a 
sale  of  provisions  the  vendor  must  be  a 
dealer  or  it  must  be  proved  that  tbe  defend- 
ant knew  the  provisions  to  be  unsound. 
In  Vhn  Bracklin  v.  Fonda.  12  Johns.  (N. 
,  Y.)  4C8,  7  Am.  Dec.  339  (decided  in  1815),  It 
was  held  that  tbe  plaintiff,  who  bad  bongtat 
a  piece  of  beef  which  proved  to  be  unwhole- 
some, had  purchased  It  from  one  who  appar- 
ently was  not  a  dealer.    It  was  held  that  the 
plaintiff  could  recover  on  the  authority  of  the 
statement  in  Blackstone's  Commentaries,  and 
because  "the  verdict  settles  the  facts  that  tb^ 
beef  was  unsound  and  unwholesome  and  that 
the  defendant  below  knew  the  animal  to  be 
diseased."    This  case  has  been  followed  In 
some  subsequent  cases. 
In  Wledeman  v.  Keller,  171  III.  93,  49  N.  B. 
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210  (decided  in  1898),  it  was  held  that  In  a 
8ale  by  a  dealer  there  is  an  Implied  warranty. 

Goad  V.  Johnson,  6  Helsk.  (Tenn.)  340,  re- 
ferred to  In  WIedeman  v.  Keller,  171  111.  93, 
98,  49  N.  E.  210,  as  a  case  contrary  to  the 
decision  there  made,  was  a  sale  of  live  cattle 
on  Inspection. 

We  are  of  opinion  that  the  rule  stated 
above  as  that  established  in  England  Is  the 
tme  mlcf  as  to  when  there  Is  an  implied 
term  or  condition  of  soundness  in  the  sale  of 
food. 

We  are  also  of  opinion  that  offering  food 
for  sale  is  In  Itself  a  representation  that  It  Is 
believed  to  be  sound,  and  that  where  there 
Is  no  implied  term  or  condition  of  soundness 
the  defendant  Is  not  liable  unless  he  knew  of 
the  fact  that  the  food  sold  was  not  fit  to  be 
eaten. 

CkHning  to  the  case  at  bar  and  to  the  alle- 
gation that  the  fowl  here  In  question  was  sold 
with  an  Implied  warranty  that  It  was  flt  for 
food:  To  prove  that  allegation  the  burden 
was  on  the  plaintiff  to  prove  that  In  making 
the  purchase  here  In  question  she  relied  on 
hl^  skill  and  Judgment  in  selecting  the  fowl. 
In  other  words,  to  make  out  that  the  pnr- 
ctiase  of  the  fowl  in  the  case  at  Imr  was  not 
the  purchase  of  it  as  a  specific  chattel  and 
that  It  wap  a  purchase  of  the  same  kind  as 
one  where  food  is  shipped  under  a  previous 
contract  or  in  fulfillment  of  an  order  (that 
is  to  say,  where  the  buyer  relies  on  the  sell- 
er's skill  and  judgment)  as  In  WalUs  v.  Rus- 
sell, [1902]  2  r.  R.  585.  It  Is  enough  to  dis- 
pose of  this  case  to  say  that  the  I>lalntlflf 
did  not  sustain  the  burden  of  proof  on  that 
issue.  The  evidence  did  not  disclose  how  or 
by  whom  the  fowl  was  selected;  all  that  Is 
stated  on  that  point  is  ttiat  "the  plaintiff 
Mary  Farrell  went  to  the  defendant's  store  at 
about  9:15  p.  m.  on  Saturday,  July  1,  1905, 
and  purchased  a  chicken  from  one  of  the 
salesmen."  Moreover,  so  far  as  the  evidence 
went,  it  showed  that  In  offering  the  fowls 
from  which  the  one  In  question  was  selected 
the  defendant  did  not  offer  to  exercise  his 
skill  and  Judgment  in  supplying  sound  food. 
The  fowl  in  question  was  bought  from  those 
exhibited  on  Saturday  night  in  July,  by  the 
defendant,  on  a  bargain  counter,  to  be  sold 
nt  50  cents  on  the  dollar.  It  Is  manifest  that 
the  defendant  offered  this  meat  for  sale  to 
avoid  carrying  it  over  Sunday  in  hot  weath- 
er, and  it  Is  a  fair  Inference  that  like  all 
articles  on  a  bargain  counter  the  selection 
was  to  be  made- by  the  buyer.  See  In  this 
connection  the  statement  of  Sewall,  J.,  in 
Emerson  v.  Brigham,  10  Mass.  107,  201,  6 
Am.  Dec.  109:  "The  difference  is  that  In 
the  case  of  provisions  the  artifice  Is  proved, 
when  a  victualer  sells  meat  as  fresh  to  his 
customers  at  a  sound  price." 

2.  The  plalntlfTs  next  contention  is  that 
the  defendant  knew  that  the  fowl  was  unfit 
for  food  and  that  she  is  entitled  to  recover 
on  that  ground.  There  are  no  allegntlons 
that  the  defoidant  represented  that  the  fowl 


was  flt  for  food  and  that  the  plaintiff  bought 
It  relying  on  that  representation.  For  that 
reason  the  ruling  was  right  If  made  on  the 
state  of  the  pleadings. 

But  passing  that  by,  there  was  no  evidence 
that  warranted  a  finding  that  the  defendant 
knew  that  the  fowl  was  unsound. 

3.  This  brings  us  to  the  allegation  that  the 
defendant  "In  the  exercise  of  reasonable  care 
and  diligence  could  and  should  have  known 
that  said  fowl  was  unfit  for  food  and  the 
plaintiff  says  that  in  all  the  premises  she 
was  in  the  exercise  of  due  care,  but  the  de- 
fendant, its  agents  and  servants  wei'e  negli- 
gent." 

In  support  of  her  contention  that  the  de- 
fendant Is  liable  here  for  negligence  in  sell- 
ing her  an  unsound  fowl  the  plaintiff  relies 
on  the  rule  that  an  apothecary  is  liable  who 
sella  a  poison  labeled  as  a  harmless  drug  (as 
to  which  see  Norton  v.  Sewall,  106  Mass.  143. 
8  Am.  Rep.  298),  and  on  the  cate  of  Bishop 
V.  Weber,  129  Mass.  411. 

The  ground  on  which  the  apothecary  is 
liable  is  that  he  deals  in  poisons.  That  is 
quite  different  from  dealing  in  food  which 
may'  become  poisonous.  That  rule  does  not 
in  our  opinion  apply  to  the  sale  of  articles  of 
food. 

Bishop  V.  Weber,  129  Mass.  411,  1  N.  E. 
154,  52  Am.  Rep.  715,  was  a  case  where  the 
plaintiff  alleged  in  her  declaration  that  the 
defendant  had  been  employed  as  a  caterer  to 
furnish  a  supper  to  those  attending  the  tri- 
ennial celebration  of  the  Handel  &  Haydn 
Society  who  should  buy  a  ticket  of  him  for 
the  supper ;  that  she  purchased  a  ticket  and 
was  poisoned  by  food  eaten  by  her  and  so 
furnished  by  the  defendant ;  and  that  the  de- 
fendant was  negligent  in  the  premises.  To 
this  the  defendant  demurred.  It  was  assum- 
ed by  the  court  that  the  declaration  was  In 
tort  and  not  In  contract,  although  the  writ 
covered  both  tort  and  contract ;  and  the  only 
question  discussed  was  whether  the  plaintiff, 
who  was  not  a  party  to  the  contract,  could 
maintain  an  action.  It  was  held  that  she 
could,  on  the  doctrine  that  an  apothecary 
who  marks  laudanum  paregoric  is  liable  to 
a  plaintiff  (not  a  party  to  the  contract)  who 
swallows  the  laudanum  in  consequence  of 
the  label.  There  seems  to  be  ground  for  hold- 
ing that  the  declaration  In  Bishop  v.  Weber 
was  good  as  a  declaration  on  a  contract  be- 
tween the  plaintiff  and  the  defendant.  All 
that  was  decided  in  that  case  was  that  the 
declaration  was  good.  Whether  negligence 
Is  the  ground  for  holding  a  caterer  or  inn- 
keeper liable  for  serving  poisonous  food  was 
not  discussed. 

Whatever  may  be  the  rule  In  respect  to 
caterers  in  serving  meals,  there  is  no  case 
in  which  it  has  been  held  that  In  the  sale 
of  provisions  by  a  dealer  the  test  of  his  lia- 
bility Is  negligence.  If  the  selection  Is  left 
to  the  dealer  due  care  by  him  Is  no  defense. 
He  Is  liable  for  latent  unsoundness  that 
could  not  be  discovered.     Wallls  t.  Russell 
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[1902]  2  I.  R.  585.  And  see  as  to  due  care  In 
the  sale  by  a  dealer  of  chattels  not  articles 
of  food.  Randall  v.  Newman,  2  Q.  B.  D.  102. 
As  due  care  Is  no  defense  when  the  dealer 
makes  the  selection,  so  there  Is  no  liability 
for  negligence  when  a  dealer  offers  several 
articles  of  food  for  sale  from  which  the  buy- 
er Is  to  make  bis  own  selection.  In  offering 
these  several  articles  he  Impliedly  represents 
that  he  believes  all  of  them  to  be  fit  for  food. 
That  is  the  extent  of  his  liability ;  no  question 
of  negligence  is  Involved.  The  Implied  repre- 
sentation of  soundness  apart,  there  Is  no  lia- 
bility on  a  vendor  of  food  to  be  selected  by 
the  buyer  because  he  did  not  procure  and 
offer  for  sale  better  food  than  he  pro(>ured 
and  offered  for  sale. 

4.  As  the  plaintiff  In  the  third  ease,  who 
bought  the  fowl,  cannot  recover.  It  is  not 
necessary  to  consider  the  cases  brought  by 
her  children. 

The  result  Is  that  the  exceptions  must  be 
overruled. 

So  ordered. 

0*8  Mass.  m) 

WEST  END  MFG.  CO.  v.  P.  R.  WARREN 
CO. 

(Supreme  Judicial  Court  of  Massacbuaetts. 
Suffolk.    April  6,  1008.) 

1.  SAi.ra  —  Actions  for  Price  —  Defenses 
AvAiiABLB  Under  General  Denial. 

In  an  action  for  the  price  of  Koods  sold, 
defondant  may,  under  Its  Kcncrnl  denial,  show 
that  the  contract  of  Bale  proved  by  plaintiff  was 
not  the  contract  made,  in  that  «;oods  of  a  dif- 
ferent character  were  the  subject  of  the  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  H  1025-1035.1 

2.  Same. 

Wliere.  in  an  action  for  the  price  of 
"manila  lined  chip"  ordered  by  mail,  there  was 
evidence  that  the  sale  was  by  sample,  that  the 
goods  delivered  were  as  good  as  the  sample,  and 
that  there  were  two  qualities  of  manila  lined 
chip,  an  offer  by  defendant  to  show  that  the 
goods  were  ordered  to  make  folding  boxes,  and 
that  the  ?oods  were  to  have  foldinj;  qualities, 
was  sufficient  to  raise  the  issue  under  the  gener- 
al dental  whether  the  contract  for  the  sale  of 
the  kind  which  did  not  bend,  nroved  by  plaintiff, 
was  the  contract  in  fact  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43.  Sales.  SS  1025-1035.] 

8.  Evidence— Parol  Evidence— Aouissibil- 

ITT. 

A  written  order  for  goods,  referrinj:  to  ac- 
companying specifications  and  giving  shipping 
directions  and  a  statement  of  the  purpose  of 
the  buyer,  is  not  such  a  contract  as  excludes 
parol  evidence  to  establish  a  contract  of  sale. 

4   Sales  —  Actions  fob  Price  —  Evidence— 

Admissibilitt. 

Where,  in  an  action  for  the  price  of  "ma- 
nila lined  chip,"  there  was  evidence  that  the 
specifications  accompanying  the  order  meant 
beiidine  board  intended  for  a  collapsible  box, 
defi-ndant  micht  under  a  general  denial  show 
that  the  goods  delivered  did  not  correspond  with 
the  desorintion  contained  in  the  specifications, 
though  the  goods  were  bought  by  sample,  and 
though  they  corresponded  to  the  sample. 

[Ed.  Note.— For  esses  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  (t  102&-103d.] 


5.  Same— Acceptance  by  Bitter- Effect. 

An  agreement  by  a  seller  as  to  the  quality 
of  the  goods  sold  survives  an  acceptance  there- 
of by  the  buyer,  and  gives  him  rights  in  an  ac- 
tion for  the  price. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43.  Sales,  S  460.1 

6.  Same— Implied  Warranty. 

Where  goods  are  manufactured  or  sold  for 
a  particular  purpose,  there  is  an  implied  condi- 
tion that  the  goods  are  fit  for  such  purpose; 
but  mere  knowledge  of  intent  to  make  a  particu- 
lar use  is  not  alone  Bu£Elcieut  to  raise  such  con- 
dition. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig; 
vol.  43,  Sales,  {§  772-776.1 

7.  Same— Contract  of  Sale— Construction. 

A  written  order  for  "manila  lined  chin"  re- 
ferred to  accompanying  specifications,  and  gave 
shipping  directions  and  the  statement  of  the 
purpose  of  the  buyer  to  have  the  roll  stock  coat- 
ed. Each  specification  was  complete  in  itself, 
and  two  of  them  related  to  stock  in  rolls  and 
two  to  stock  in  sheets.  The  5hiDi>iug  directions 
requested  the  loading  of  the  sheets  in  the  car 
first,  and  that  the  rolls  should  be  placed  in  the 
space  betwe3n  the  doors,  because  both  sheets 
and  rolls  were  to  be  shipped  to  a  designated 
point,  where  the  rolls  were  to  be  coated.  HeUl 
to  warrant  a  finding  of  a  sale  of  different  ar- 
ticles with  a  specified  orice  for  each,  though  the 
price  per  ton  for  the  stock  described  in  each 
specification  was  the  same,  and  the  buyer  migbt 
reject  the  sheets  if  found  not  to  comply  with  the 
contract  though  by  his  course  of  dealing  with 
the  rolls  he  might  be  precluded  from  rejecting 
them. 

ESxceptlons  from  Superior  Court,  Suffolk 
County ;  John  H.  Hardy,  Judge. 

.\ction  by  the  West  End  Manufacturing 
Company  agi^lnst  the  P.  R.  Warreu  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  exceptious.    Sustained. 

Brandels,  Dunbar  &  Nutter  (J.  Britler  Stnd- 
ley,  of  counsel),  fpr  plaintiff.  Willlatns  & 
Halloran  and  Henry  D.  Crowley,  for  defend- 
ant 

RUGG,  J.  This  Is  an  action  of  contract  for 
goods  sold  and  delivered,  which,  under  the 
designation  "manila  lined  chip,"  were  ordered 
of  the  plaintiff  by  the  defendant  by  mall.  The 
letter  referred  to  accompanying  specifications 
and  gave  shipping  directions  and.a  statement 
of  the  purpose  of  the  defendant  to  have  the 
roll  stock  coated.  There  were  four  sets  of  spec- 
ifications, each  giving  quantity,  size,  weight 
and  price,  and  describing  the  goods  ordered 
only  as  "manila  lined  chip." 

There  were  Interviews  between  representa- 
tives of  the  plaintiff  and  defendant  several 
weeks  before  the  order  was  sent,  at  which 
samples  were  shown  and  the  grade  of  board 
discussed.  There  was  some  evidence  tending 
to  show  that  the  sale  was  by  samite.  Both 
parties  to  these  conversations  testified  that 
the  goods  delivered  were  as  good  as  the  saiQ- 
ple,  and  this  was  not  contradicted.  It  was 
undisputed  that  there  are  two  qualities  of 
manila  lined  chip,  one,  which  does  not  bend 
at  all,  and  the  other,  which  bends  more  or 
loss  according  to  grades.  The  defendant  ask- 
ed of  Its  general  manager  whether  be  ordered 
the  board  for  stiff  boxes  or  folding  boxes. 
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offering  to  show  tbat  It  wu  ordered  for  the 
Bpeclflc  parpose  of  making  folding  boxes,  and 
tbat  It  was  to  have  more  folding  qualities. 
This  offer,  technically  construed,  might  mean 
the  nndlsclosed  purpose  of  the  buyer,  but  Its 
more  natural  Import  is  that  such  purpose  was 
disclosed  to  and  assented  to  by  the  seller,  and 
it  seems  to  have  been  so  understood  by  the 
court,  who  ruled  that  that  Issue  was  not  pre- 
sented. This  being  a  suit  for  the  price  of 
goods  sold  and  delivered.  It  was  open  to  the 
defendant  under  its  general  denial  to  show 
that  the  contract  proved  by  the  plaintiff  was 
not  the  contract  In  fact  made,  In  that  goods 
of  a  different  character  were  the  subject  of 
the  sale.  The  offer  raised  this  issue.  Rod- 
man T.  Oallford,  112  Mass.  405.  It  has  not 
been  argued  that  the  written  order  of  the  de- 
fendant constituted  such  a  contract  in  writing 
as  to  exclude  all  oral  evidence  respecting  it 
This  position  could  not  be  successfully  main- 
tained. It  contains  no  reference  to  the  sam- 
ples or  to  the  particular  grade  of  manlla  lined 
chip,  which  was  desired.  If  these  matters 
were  agreed  upon  at  a  prevloiu  meeting  be- 
tween the  representatives  of  the  parties,  tor 
the  purpose  of  applying  to  a  future  transac- 
tion, it  was  competent  to  show  It,  although 
the  particular  order  was  In  writing.    Leavitt 

▼.  nberlold  Co.,  196  Mass. ,  82  N.  B.  682. 

There  was  some  evidence  from  the  manufact- 
nrer  of  the  goods  that  the  apeclflcatlons  meant 
bending  board  Intended  for  a  collapsible  box. 
But  the  subject  was  not  pursued  to  the  ex- 
tent of  showing  what  there  was  about  them  to 
convey  this  meaning.  If  this  be  so,  it  was 
competent  for  the  defendant  to  explain  their 
terms,  so  as  to  show  that,  tp  one  familiar  with 
them,  there  would  be  no  mistake  In  their 
meaning.  Tet  with  this  fact  In  evidence,  the 
superior  eoyrt  prevented  the  Inquiry  whether 
the  stock  delivered  was  merchantable  for  fold- 
ing boxes.  If  the  order  itself,  when  Inter- 
preted as  it  was  understood  by  those  familiar 
with  the  trade,  meant  goods  to  be  used  in 
making  folding  boxes  the  defendant  bad  a 
right  to  show  that  the  goods  delivered  did  not 
correspond  with  the  description  contained  In 
the  specification.  The  other  Issues  raised  did 
not  blot  out  this  one,  which  the  defendant  at- 
tempted to  raise.  Even  though  the  goods 
were  bought  by  sample.  It  may  have  been  that 
the  sample  did  not  upon  ordinary  Inspection 
disclose  Inadaptability  for  use  in  the  nuinufac- 
tnre  of  folding  boxes,  and  that  still,  although 
corresponding  to  the  sample,  it  was  open  to 
the  defendant,  according  to  the  terms  of  that 
portion  of  the  agreem&nt  contemporaneous 
with  showing  the  samples,  to  require,  under 
his  contract,  materials,  which  were  suitable  for 
a  particular  purpose.  Drummond  v.  Van  Ingen, 
12  App.  Cas.  284.  There  was  strong  evidence 
tending  to  show  an  acceptance  of  the  goods. 
But  this  Is  not  conclusive,  as  it  may  be  that 
the  terms  of  the  order,  if  explained,  or  the 
representations  at  the  interviews  when  the 
samples  were  exhibited,  would  show  an  agree- 


ment as  to  the  quality  of  the  goods,  which 
would  Burvlve  an  acceptance  and  give  the  de- 
fendant rights  in  this  action,  notwithstand- 
ing bis  conduct  In  having  a  part  of  the  goods 
coated.  If  by  the  agreement  of  parties  goods 
are  to  be  manufactured  or  sold  by  a  dealer  for 
a  particnlat  purpose,  there  is  an  implied 
warranty  or,  speaking  more  accurately,  an 
Implied  condition  (Randall  v.  Newson,  2  Q.  B 
D.  1(X2;  Leavitt  r.  Fiberlold  Co.,  196  Masa 
— ,82  N.  B.  682)  that  they  are  fit  for  thai 
purpose.  Hlght  v.  Bacon,  126  Mass.  10,  3C 
Am.  Rep.  6S9;  Jones  v.  Just,  U  R.  3  Q.  B. 
197,  207;    Farrell  v.  Manhattan  Market  Co., 

190  Mass. ,  84  N.  E.  481.    Mere  knowledge 

of  Intent  to  make  a  particular  use  is  not 
alone  sufficient  to  raise  a  condition  or  warran- 
ty. Under  the  circumstances  of  this  order 
and  sale,  what  warranty  was  to  be  Implied 
could  be  determined  only  by  a  full  Inquiry  as 
to  what  was  said  when  the  samples  were 
shown  and  the  negotiations  had,  upon  the 
basis  of  which  tbe  order  was  sent,  and  as  to 
what  was  tbe  meaning  of  words  employed  In 
the  specifications.  The  ruling  of  the  court 
precluded  the  defendant  from  going  Into  these 
matters.  Leavitt  v.  Flberlotd  Co.,  196  Mass. 
- — ,  82  N.  B.  687. 

There  was  also  error  In  the  ruling  as  to 
acceptance.  Four  different  sets  of  specifica- 
tions were  sent  by  the  plaintiff  to  the  defend- 
ant, two  of  which  related'to  stock  in  rolls,  and 
two  to  stock  in  sheets.  Bach  specification  was 
complete  In  Itself,  as  to  size,  quantity  and 
price.  The  shipping  directions  requested  that 
the  sheets  be  loaded  in  the  car  first,  and  the 
rolls  placed  In  tbe  space  between  the  doors, 
for  the  reason  that  the  carload,  containing 
both  sheets  and  rolls,  was  to  be  shipped  to  the 
Whlttemore  Manufacturing  Company  at  Hol- 
yoke,  and  the  roils  there  coated,  and  that  ar- 
rangements were'  to  be  made  to  permit  the 
car  to  remain  on  the  siding  of  the  Whlttemore 
Manufacturing  Company  until  the  process  of 
coating  was  completed,  and  then  the  whole 
forwarded  to  the  defendant  In  Boston  without 
reloading  the  sheets.  Under  these  circum- 
stances it  might  have  been  understood  by  the 
parties  that  tbe  contract  was  severable  as  to 
the  different  grades  of  chip.  This  was  nei- 
ther the  sale  of  a  single  lot  nor  of  several  dis- 
tinct articles  for  a  single  price,  but  It  was  a 
sale  of  different  articles  with  a  specified 
price  for  each.  So  far  as  appears,  it  may 
have  been  a  mere  coincidence  that  the  price 
-per  ton  for  the  stock  described  In  each  spec- 
ification was  the  same.  The  contract  made 
falls  within  the  rule  laid  down  In  A.  K.  Toung 
A  Conant  Mfg.  Co.  v.  Wakefield,  121  Mass.  91, 
and  Raphael  v.  Reinstein,  154  Mass.  178,  28 
N.  B.  141,  Instead  of  Clark  v.  Baker,  6  Mete. 
452.  See  Holmes  ▼.  Gregg,  06  N.  H.  621,  28 
Atl.  17;  Pierson  v.  Crooks,  115  N.  Y.  539,  22 
N.  B.  849,  12  Am.  St.  Rep.  831.  This  being 
so,  upon  seasonable  Inspection  after  arrival 
at  the  defendant's  place  of  business  In  Boston, 
It  might  reject  the  sheets  If  found  not  to  corn- 


Digitized  by 


Google 


490 


84  NORTHEASTERN  REPORTER. 


(Mass. 


ply  with  the  contract,  although  by  Its  course 
of  dealing  with  the  rolls  In  having  them  coat- 
ed without  Inspection,  It  might  be  precluded 
from  rejecting  them.  If  It  should  be  found 
respecting  the  rolls,  that  there  was  no  such 
warranty  of  quality  as  surrlyed  acceptance, 
such  dealing  with  them  by  the  defendant 
might  constitute  an  acceptance  in  the  sense  of 
recognition  that  they  satisfied  the  terms  of 
the  contract  See  Perkins  t.  Bell  [1893]  1  Q. 
B.  193.  Up  to  the  delivery  In  Boston  there 
bad  been  no  acceptance  of  the  sheets,  provided 
the  contract  was  severable  and  not  entire. 

It  Is  not  necessary  to  discuss  the  prayers 
presented  by  the  defendant,  for  they  may  bo 
Immaterial  upon  a  new  trial.  Many  of  them 
are  disposed  of  by  the  principles  stated  In 

Leavitt  V.  Flberlold  Co.,  196  Mass. ,  82  N. 

B.  682. 

Exceptions  sustained. 


(U8  Uaag.  875) 

BARKER  V.  METROPOLITAN   LIFE  INS. 
CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    April  6,  1908.) 

1.  IRSVBANCE     —     BBEACH     OF     WABRANTT     — 

Health  CoNoinoNS — Question  roa  Jdbt. 
Where  insured,  who  had  warranted  at  the 
time  of  his  application  that  he  never  had  any 
disease  of  the  kidneys,  died  shortly  thereafter  of 
kidney  disease,  but  there  was  evidence  that  at 
the  date  of  the  policy  he  did  not  have  such 
disease  and  was  in  sound  health,  and  that  he 
either  made  no  misstatements  in  his  application 
or,  if  he  did,  that  they  were  not  made  with  a<>- 
tual  intent  to  deceive,  and  that  the  matters  mis- 
stated did  not  increase  the  risk  of  loss,  as  re- 
quired by  Rev.  Laws,  c.  118,  §  21  (St.  1907,  p. 
854.  c.  576,  §  21),  in  order  to  defeat  a  recovery 
on  the  policy,  the  court  properly  declined  to  or- 
der a  verdict  for  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {{  1738,  1759.] 

2.  Saue— Pboofs  of  Death— Statements  by 
Physician— Conclusiveness. 

A  policy  provided  that  proofs  of  death 
should  be  made  on  blanks  furnished  by  the  in- 
surance company,  and  should  contain  answers 
to  each  question   propounded   to  the  claimant, 

Chysicians,  and  other  persons  indicated  in  the 
lanks,  and  that  proofs  of  death  should  be  evi- 
dence of  the  facta  therein  stated  in  behalf  of, 
but  not  against,  insurer.  Held,  that  a  state- 
ment in  such  proofs,  made  and  sworn  to  by  in- 
sured's attending  physician,  that  insured  died  of 
cystic  disease^of  the  kidneys,  which  was  found 
to  be  of  long  standing,  was  a  mere  statement 
of  opinion  founded  on  the  history  of  the  case, 
and,  thouKh  evidence  in  behalf  of  insurer,  was 
not  binding  on  plaintiff  in  an  action  on  the 
policy. 

3.  Same— BuBDEK    of    Pboof— Wabbanties— 
Bbbach. 

Rev.  Laws,  c.  118.  S  21,  provides  that  no 
oral  or  written  misrepresentation  or  warranty 
made  in  negotiating  a  contract  of  insurance  by 
the  assured  or  in  his  behalf  shall  be  deemed  ma- 
terial or  defeat  the  policy  unless  such  "mis- 
representation or  warranty"  is  made  with  actual 
intent  to  deceive,  or  unless  the  matter  mi:srep- 
resented  or  made  a  warranty  increased  the  risk. 
neld,  that  such  section,  while  declaratory  of  the 
common  law  with  reference  to  misrepresenta- 
tiou.s,  chanced  the  role  as  to  warranties  not 
within  the  body  of  the  policy,  by  placing  them 
in  the  same  category  as  mere  representations, 


and  hence  the  burden  of  showing  that  a  breach 
of  warranty  not  within  the  body  of  the  policy, 
as  well' as  a  renresentation.  was  fraudulentl.v 
made  or  increased  the  risk,  was  on  the  insurer ; 
the  statute  being  inapplicable  to  warranties  in 
the  body  of  the  policy,  as  to  which  the  common- 
law  rule  remains  in  force. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {  1651.] 

Exceptions  from  Superior  Conrt,  Middlesex 
County ;  John  A.  Aiken,  Judge. 

Action  by  Elizabeth  A.  Barker  against  the 
Metropolitan  Life  Insurance  Company  on  a 
life  Insurance  policy  Issued  to  one  Blaney 
P.  Barker,  deceased.  In  the  ai^llcatlon  .de- 
ceased made  certain  answers,  warranted  to 
be  true,  that  he  bad  never  had  any  disease 
of  the  kidneys.  The  policy  was  Issued  June 
19,  1899,  and  Insmed  died  the  following  Sep- 
tember 4tb  of  cystic  disease  of  tbe  kidneyav 
after  an  operation  made  August  24,  1899. 
There  was  a  verdict  in  the  superior  court 
for  plaintiff,  and  defendant  brines  excep- 
tions.    Overruled. 

J.  J.  Shaugbnessy  and  F.  P.  O'Doonell,  for 
plaintiff.  Wm.  M.  Butler  and  Guy  W.  Cox, 
for  defendant 

SHELDON,  J.  A  rerdlct  could  n»t  have 
been  ordered  for  the  defendant  at  the  trial. 
There  was  evidence,  and  under  the  instruc- 
tions given  the  jury  most  have  found,  that 
the  insured  at  the  date  of  the  policy  did  not 
have  cystic  disease  or  cystic  degeneration- 
of  the  kidneys,  but  was  in  sound  health,  and 
tbat  either  he  made  no  misstatements  In  his 
application,  or,  if  so,  that  they  were  net  made 
with  actual  Intent  to  deceive  and  the  matters 
BO  misstated  did  not  {ncrease  the  risk  ef  loss;. 
Rev.  Laws,  c.  118,  f  21;  St.  1907,  p.  854,  c. 
576,  {  21.  As  the  only  exception  saved  was 
to  the  refusal  of  the  court  to  give  the  specific 
Instructions  requested  by  the  defendAUt,  the 
verdict  must  stand  unless  some  error  Is 
shown  in  this  respect.  Barker  v.  Metropoli- 
tan Inai  Co.,  188  Mass.  542,  74  N.  E:  945;  E:m- 
erson  v.  Metropolitan  Ins.  Co.,  18S  Mass^  318, 
70  N.  E.  200. 

But  the  defendant  contends  that  ttie  plain- 
tiff Is  bound  by  tbe  statement  made  in  tlie 
proofs  of  death  furnished  by  her  to  tbe  com- 
pany that  the  Insured  died  of  cystic  disease 
of  tbe  kidneys  which  was  found  to  be  of  long 
standing.  The  policy  of  Insurance  was  dated 
July  19,  1899;  tbe  Insured  died  September 
4,  1899;  bis  last  sickness,  or  as  the  defend- 
ant claimed  the  final  attack  of  his  last  sick- 
ness, began  in  August  of  that  year.  The 
sixth  condition  of  the  policy  provided  as  fol- 
lows: "Proofs  of  death  shall  be  made  to  the 
home  office  in  the  manner  and  to  the  extent 
required  by  blanks  furnished  by  the  com- 
pany, and  shall  contain  answers  to  each  ques- 
tion propounded  to  tbe  claimant  physicians 
and  other  persons  Indicated  in  the  blanks. 
•  •  •  The  proofs  of  death  shall  be  evi- 
dence of  the  facts  therein  stated  In  behalf 
of,  but  not  ngnlnst  the  company."  The  par- 
ticular Btuteuieut  In  question  was  made  and 
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sworn  to  by  Dr.  Holtt,  the  insared's  attend- 
ing pbjsiclan. 

The  defendant  relies  on  the  decision  of 
this  conrt  In  Campbell  r.  Charter  Oak  Ins. 
Co.,  10  Allen,  213.  But  that  case,  although  it 
has  not  been  actually  orerruled,  has  been 
criticised,  and  Its  effect  limited  to  the- exact 
circumstances,  that  were  then  before  the 
court  In  Cluff  ▼.  Mutual  Benefit  Ins.  Co., 
99  Mass.  817,  824,  the  court.  In  declining  to 
apply  the  rule  of  Campbell  t.  Charter  Oak 
Ins.  Co.,  laid  some  stress  upon  the  fact  that 
the  statement  there  considered  was  not  sworn 
to  by  the  plaintiff,  and  did  not  purport  to 
be  made  by  her.  The  court  refused  again 
to  apply  the  rule  to  its  full  extent  In  City 
Plye  Cents  Say.  Bank  t.  Pennsylvania  Ins. 
Co.,  122  Mass.  165.  In  Hogan  v.  Metropoli- 
tan Ins.  Co.,  164  Mass.  448,  41  N.  E.  663,  a 
case  in  which  the  facts  were  much  like  those 
which  appear  in  the  case  at  bar,  the  state- 
ment that  the  Insured  had  had  kidney  disease 
at  a  time  before  the  date  of  his  application 
and  of  the  Issuing  of  the  policy  was  made 
by  the  plaintiff  herself  In  the  proofs  of  loss 
furnished  by  her;  and  she  was  allowed  to 
contradict  this  statement,  and  to  £how  that 
a  contrary  representation  In  the  application 
was  true.  And  the  present  Chief  Justice,  aft- 
er stating  the  defendant's  contention  that 
tlie  plaintiff  was  bound  by  her  answer  In  the 
proof  of  death  under  the  rule  in  Campbell 
T.  Charter  Oak  Ins.  Co.  pointed  out  that  that 
case  had  not  been  generally  followed  In  other 
Jurisdictions,  and  In  this  commonwealth  nev- 
er had  been  treated  as  enunciating  a  doc- 
trine of  universal  application,  nor  extended 
to  facts  differing  from  its  own.  To  the  same 
effect  are  Abraham  t.  Mut  Reserve  Fund 
Life  Ass'n,  183  Mass  116,  66  N.  B.  605 ;  and 
Noyes  v.  Eastern  Accident  Ass'n,  190  Mass. 
171,  180,  181,  76  N.  B.  665. 

The  essential  facts  before  us  are  not  like 
those  of  Campbell  t.  Charter  Oak  Ins.  Co. 
The  statement  In  question  was  not  made 
by  ttie  plaintiff.  It  was  made  by  the  attend- 
ing physician,  not  as  a  matter  of  fact,  but 
as  an  opinion  founded  upon  the  history  of 
the  case,  and  was  plainly  grounded  upon 
information  given  to  him  by  others,  but 
by  whom  it  did  not  appear.  His  affidavit 
was  merely  to  the  best  of  his  knowledge 
and  belief.  Moreover,  it  was  stipulated  In 
this  policy  that  the  proofs  of  death  should 
be  evidence  in  behalf  of,  but  not  against,  the 
company ;  and  if  merely  evidence,  they  could 
not  be  absolutely  binding  upon  the  plaintiff. 

In  view  of  onr  own  later  decisions  already 
referred  to,  we  are  satisfied  that  the  rule  of 
Campbell  v.  Charter  Oak  Ins.  Co.,  ought  not 
to  be  ffictended  to  cover  a  case  like  the  one 
now  before  us.  It  follows  that  tb^  defend- 
ant's second  request  for  instructions  could 
not  have  been  given. 

The  defendant  also  argues  that  the  burden 
was  upon  the  plaintiff  to  show  either  tliat  the 
statements  made  by  the  insured  in  his  ap- 
plication were  true  without  exception,  or  else 


that  any  matters  misrepresented  therein  did 
not  Increase  the  risk  of  loss  and  were  not 
misrepresented  with  actual  intent  to  deceive. 
These  statements  were  expressly  made  war- 
ranties by  the  terms  of  the  application. 

It  is  no  doubt  true,  as  argued  by  the  de- 
fendant, that  at  common  law,  while  the  bur- 
den was  upon  the  defendant  to  show  the 
materiality  and  the  falsity  of  any  misrepre- 
sentations upon  which  It  relied  for  the  avoid- 
ance of  any  policy  or  other  contract,  the 
plaintiff  was  bound  to  prove  the  truth  of  or 
compliance  with  all  express  warranties, 
whether  positive  or  negative.  Campbell  v. 
New  England  Ins.  Co.,  98  Mass.  381,  389 ;  Mc- 
Loon  V.  Commercial  Ins.  Co.,  100  Mass.  472,  97 
Am.  Dec.  116, 1  Am.  Rep.  129 ;  Clapp  v.  Mass. 
Beneficiary  Ass'n,  146  Mass.  519,  16  N.  B. 
433;  Cobb  v.  Mut  Benefit  Ass'n,  153  Mass. 
176,  26  N.  E.  230,  10  L.  R.  A.  666,  25  Am.  St 
Rep.  619;  Puller  v.  New  York  Ins.  Co.,  184 
Mass.  12,  67  N.  E.  879.  But  it  has  been  de- 
cided by  tills  court  that  the  statute  above 
cited  was  only  declaratory  of  the  common 
law  as  to  representations,  but  that  it  chang- 
ed the  rule  as  to  warranties  by  putting  them 
into  the  same  category  as  mere  representa- 
tions. White  T.  Provident  Sav.  Assurance 
Society,  163  Mass.  108,  115,  39  N.  E.  771,  27  U 
R.  A.  898.  The  fact  that  the  language  of  the 
statute  there  referred  to  (St.  1887,  p.  785,  c 
214,  t  21)  has  since  been  changed  so  as  ex- 
pressly to  include  warranties,  adds  force  to 
the  reasoning  of  the  court  in  that  decision. 
And  see  liovle  v.  Metropolitan  Ins.  Ca,  163 
Mass.  117,  39  N.  E.  792;  Ferguson  v.  Union 
Ins.  Co.  187  Mass.  8,  72  N.  E.  358;  Kidder 
V.  Order  of  the  Golden  Cross,  192  Mass.  326, 
78  N.  E  469;  Paquette  v.  Prudential  Ins. 
Co.,  193  Mass.  215,  79  N.  B.  250.  In  Nugent 
V.  Greenfield  Life  Ass'n,  172  Mass.  278,  52  N. 
E.  440,  the  insured  warranted  the  truth  of 
his  answers ;  and  yet,  because  the  defendant 
bad  not  annexed  a  correct  copy  of  his  ap- 
plication to  the  policy,  as  required  by  St 
1890,  p.  382,  c.  421,  |  21,  It  was  not  allowed 
to  prove  that  the  answers  were  false — a  de- 
cision which  could  not  have  been  made  If  the 
distinction  now  contended  for  by  the  defend- 
ant had  been  well  founded.  So  in  Dolan 
T.  Mutual  Reserve  Fund  Life  Ass'n,  182 
Mass.  413,  65  N.  E.  798,  it  was  said  to  be  Im- 
material whether  a  misstatement  In  the  ap- 
plication was  a  warranty.  The  statute  puts 
both  misrepresentations  and  warranties  into 
the  same  class ;  and  the  same  rule  as  to  the 
burden  of  proof  should  be  applied  to  each 
of  them.  The  statute  does  not  purport  to  ap- 
ply to  a  warranty  In  the  body  of  the  policy ; 
and  as  to  such  a  warranty  the  common-law 
rule  remains  in  force,  as  was  held  In  this 
very  case  In  188  Mass.  542,  74  N.  B.  945.  We 
need  not  consider  whether  or  how  far  this 
rule  will  be  affected  by  the  provisions  of  St 
1907,  p.  896,  c  576,  $  75,  cL  8. 

It  follows  that  the  defendant's  fifth  re- 
quest stated  and  its  eighth  request  assumed 
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ao  incorrect  rule  of  law;  and  so  both  of 
them  were  properly  refused. 

Nor  should  either  of  the  other  requests,  so 
far  an  refused,  have  been  given.  There  was 
evidence  for  the  Jury  on  all  the  matters  re- 
ferred to  in  them.  Considering  the  testimony 
of  Dr.  C!ote  and  the  fact,  which  now  must  be 
taken  to  t>e  established,  that  the  Insured  was 
In  sound  health  when  the  policy  was  dated 
and  delivered,  it  cannot  l>e  said  as  a  matter  of 
law  that  any  misrepresentation  as  to  the 
cause  of  his  brother's  death  Increased  the 
risk  of  loss.  Giving  to  the  statements  in  the 
proofs  of  death  full  force  as  evidence  for  the 
defendant,  yet  It  was  for  the  jury  to  say 
whether  the  representations  relied  on  by  the 
defendant  were  false,  whether  they  were 
made  with  actual  Intent  to  deceive  and 
whether  the  matters  misrepresented  or  war- 
ranted increased  the  risk  of  loss.  The  case 
was  submitted  to  the  Jury  with  proper  in- 
structions. Flynn  v.  Mass.  Benefit  Ass'n,  152 
Mass.  288,  25  N.  E.  716 ;  Ring  v.  PhcBnlx  As- 
sur.  Co.,  145  Mass.  426,  14  N.  E.  525. 

Ezceptiona  overruled. 

(18S  UasB.  356) 

OPENBT  et  al.  v.  BARKER  et  al.    BOSTON 

CONSOL.  GAS  CO.  v.  CHENEY 

et  al.    SAME  v.  MAGGI. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     April  4,  1908.) 

1  Eminent  Domain  —  CoNDBatNATioN  — 
Streets  —  Laying  Gas  Pipes  —  Necessity 

fob   COMFENSATINO   liANnOWNEBS. 

The  laying  of  a  pipe  line  for  the  transmis- 
sion of  gas  under  a  public  street  does  not  impose 
an  additional  servitude  upon  the  lands,  requiring 
provision  for  compensating  the  owners  of  the 
fee  before  one  may  be  permitted  to  lay  such 
line;  and  hence  St.  1896,  p.  506,  c.  537,  t  6, 
as  amended  by  St.  1903,  p.  396,  c.  417,  §  9, 
authorizing  a  certain  gas  company  to  lay  such 
lines  under  streets,  is  not  unconstitutional  for 
failing  to  provide  for  such  compensation. 

[Ed.  Note.-'Por  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  i  312.] 

2.  Municipal  Cobpobations  —  Streets  — 
Gbant  of  Pbivileoes— Benefit  to  Abut- 
TKBft— Materiality. 

Since  highways  are  established  by  state 
authority  for  the  general  good,  since  laws  of 
Massachusetts  make  no  distinction  between  tbem 
as  to  rural  ways  or  urban  streets  or  otherwise, 
and  since  the  Legislature  has  supreme  authority 
respecting  public  rights  in  streets  and  highways, 
the  Legislature  may  provide  tor  the  use  of 
highways,  as  well  for  tiirough  travel  as  for  the 
through  transmission  of  gas,  water,  or  other 
commodities  from  one  place  to  another,  regard- 
less of  the  question  whether  any  municipality 
through  which  the  ways  may  pass,  or  those  who 
own  the  soil  of  the  ways  subject  to  the  public 
easement  therein,  are  served  or  in  any  way  ben- 
efited by  such  use. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  H  175,  1432.] 

3.  Same— Officer»-<3habacteb. 

Under  St.  1896,  p.  566,  c.  637,  §  5,  as 
amended  by  St.  19(«,  p.  396.  c.  417,  i  9,  au- 
thorizing aldermen  or  selectmen  in  cities  or 
towns  to  grant  a  certain  gas  company  locations 
for  pipe  fines  in  the  streets.'  etc.,  on  f ffe  com- 
pany s  application,  in  granting  such  locations 
for  pipe  hues  the  municipal  officers  do  not  act 
in  any  way  as  agents  of  the  city  or  town,  but 


solely  as  public  officers  especially  designated  by 
the  Legislature  for  that  purpose. 

4.  Saue. 

St.  1896,  p.  566.  c.  537,  |  6,  as  amended  by 
St.  1903,  p.  396,  c.  417,  S  9,  authorizes  the  al- 
dermen or  selectmen  of  a  city  or  town  to  grant 
locations  in  streets,  etc..  for  pipe  lines  on  the 
petition  of  a  gas  company,  statmg  the  termini 
of  the  line  in  such  city  or  town  with  as  much 
particularity  or  certainty  as  practicable,  etc., 
and  provides  that,  where  aldermen  or  select- 
men refuse  or  neglect  for  30  days  to  grant  a 
location,  the  company  may  appeal  to  the  board 
of  gas  and  electric  light  commissioners.  Beld, 
that  the  jurisdiction  of  a  board  of  aldermen  and 
of  the  board  of  gas  and  electric  light  commis- 
sioners, on  appeal,  of  the  petition  for  a  location, 
is  not  affected  because  part  of  the  location  is  to 
run  through  private  land,  and  that  it  is  unneces- 
sary that  the  termini  at  each  side  of  the  private 
land  must  l>e  stated  in  the  petition. 

5.  Saue. 

Under  the  express  provisions  of  St  1896,  p. 
566,  c.  537,  §  5,  as  amended  by  St  1903,  p.  .T90, 
c.  417,  (  9,  wJiere  the  aldermen  of  a  city  neglect- 
ed for  more  than  30  days  to  act  upon  the  peti- 
tion of  a  certain  gas  company  for  the  grant  of  a 
location  for  a  pipe  line  through  streets  of  such 
city,  the  l>oard  of  gas  and  electric  light  commis- 
sioners acquired,  upon  the  company's  appeal, 
power  to  grant  a  location  to  the  company,  and 
the  company  could  regard  the  action  of  the  al- 
dermen, taken  only  after  the  expiration  of  the 
30  days,  as  a  mere  nullity. 

6.  Mandamus  —  Permission    to    Exoavatb 

St.  1^0,  p.  566,  c  537,  {  5,  as  amended  by 
St  1003,  p.  Sm,  c.  417,  §  9,  provides  that  upon 
the  grantmg  of  a  location  by  the  aldermen  of 
the  city  to  a  certain  company  for  the  location  of 
a  pipe  line  through  the  city,  the  company  may, 
subject  to  such  regulations  and  restrictions  re- 
specting the  manner  and  time  of  conducting  the 
work  as  the  aldermen  shall  prescribe,  open  the 
grounds  in  the  streets,  etc.  Chelsea  Ordinances, 
c.  14,  i§  3,  4,  provide  that  the  superintendent  of 
street  may  issue  a  permit  to  make  excavations 
in  streets,  and  that,  if  he  refuses  to  do  so,  the 
person  applying  therefor  may  appeal  to  the  al- 
dermen. Held  that,  the  superintendent  having 
refused  to  grant  a  permit  to  the  company  after 
it  had  acquired  the  right  to  locate  a  pipe  line,  in 
I  street,  on  the  company's  appeal  to  the  alder- 
men, they  acquired  full  power  and  became  bound 
to  pass  upon  the  application,  and  that  manda- 
mus lies  to  compel  the  issuance  of  a  permit 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  §  142.] 

7.  Same— Another  Available  Remedy. 

Mandamus  will  not  lie  where  any  other 
remedy  is  available. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §§  8-34.] 

Cases  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County. 

Petition  by  Fred  A.  Cheney  and  others  for 
certiorari  to  quash  an  order  of  the  board  of 
gas  and  electric  light  commissioners,  consist- 
ing of  Forest  E.  Barker  and  others,  and  pe- 
titions by  the  Boston  Consolidated  Gas  Com- 
pany for  mandamus  against  Fred  A.  Cheney 
and  others  and  against  Alfred  H  Maggl. 
The  cases  were  consolidated,  and  reserved 
for  the  consideration  of  the  Supreme  Judicial 
Court.  Petitions  for  certiorari  and  for  man- 
damus against  Maggt  dismissed,  and  petition 
for  mandamus  against  Cheney  and  others 
grinted. 

Samuel'  R.  Cutler  and  Harry  W.  James,  for 
city  of  Chelsea  and  its  board  of  aldermea 
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and  superintendent  of  streets.  Dana  Malone, 
Atty.  Gen.,  and  Frederick  B.  Qreenbalge, 
Asst.  Atty.  Gen.,  for  respondents.  Gaston, 
Snow  &  Saltonstall,  for  Boston  Consolidated 
Gas  Co. 

SHELDON,  3.  The  first  of  these  cases  is 
a  petition  for  a  writ  of  certiorari  to  quash 
an  order  of  the  board  of  gas  and  electric 
light  commisgloners  granting  to  the  Boston 
Consolidated  Gas  Company,  hereinafter  call- 
ed the  "Boston  Company,"  or  simply  the 
"company,"  locations  for  a  pipe  line  In  cer^ 
tain  streets,  lanes  and  highways  In  the  city 
of  Chelsea.  It  has  been  reserved  for  the 
consideration  of  this  court  upon  the  petition 
and  answer  and  return  of  the  respondents, 
and  certain  agreed  facts.  The  Boston  Com- 
pany is  the  lawful  successor  In  title  to  the 
Massachusetts  Pipe  Line  Gas  Company,  un- 
der St  1903,  p.  390,  c.  417,  and  has  all  the 
rights  given  to  that  company  by  9t  189C,  p. 
564,  c.  537,  If  all  the  provisions  of  those  stat- 
utes are  constitutional,  which  the  petition- 
ers deny. 

The  Massachusetts  Pipe  Line  Gas  Com- 
pany was  Incorporated  by  St  1896,  p.  566,  c. 
537;  and  section  6  of  that  act,  as  amended  by 
St  1903,  p.  396,  c.  41T,  %  »,  provides  as  fol- 
lows: "If  the  company  shall  desire  for  Its 
pipe  lines  the  right  to  construct,  maintain 
and  operate  the  same  In  the  streets,  lanes 
and  highways  of  any  city  or  town.  It  shall 
petition  the  aldermen  or  selectmen  therefor, 
stating  the  termini  of  such  pipe  line  In  such 
city  or  town  with  as  much  particularity  and 
certainty  as  practicable,  and  stating  the 
streets,  highways  and  lanes  In  which  the 
company  desires  to  locate  such  pipe  line; 
and  the  aldermen  or  selectmen  may  grant 
diat  location  or  such  other  location  In  such 
streets,  lanes  and  highways  as  they  shall 
deem  proper.  In  the  event  that  said  alder- 
mm  or  selectmen  shall  for  a  period  of  thlr^ 
days  refuse  or  neglect  to  grant  a  location,  or 
if  the  company  is  dissatisHed  with  the  loca- 
tion granted.  It  may  within  sixty  days  there- 
after appeal  to  the  board  of  gas  and  electric 
light  commissioners,  who,  after  such  hearing 
and  notice  as  they  shall  deem  proper,  may 
grant  to  the  company  reasonable  locations  be- 
tween Bjild  termini  for  such  pipe  line  in  the 
streets,  lanes  and  highways  of  said  city  or 
town.  Upon  the  granting  of  such  locations 
by  said  aldermen,  selectmen  or  board,  the 
company  may  lay,  construct,  maintain  and 
operate  such  pipe  line  In  the  location  granted. 
Similar  rights  as  to  additional  pipe  lines  in 
the  same  city  or  town  shall  be  obtained  only 
by  permission  of  the  board.  The  company 
may,  upon  obtaining  such  locations,  and  sub- 
ject to  sach  regulations  and  restrictions  in 
respect  to  the  manner  and  time  of  conducting 
tbe  work  as  said  aldermen  or  selectmen  shall 
prescribe,  dig  up  and  open  the  ground  in  any 
of  the  streets,  lanes,  and  hl^ways  of  said 
city  or  town  so  far  as  Is  necessary  to  accom- 
plisb  the  object  of  tbe  corporation ;  but  such 


grant  shall  not  affect  the  rl^^t  or  remedy  to 
recover  damages  for  an  Injury  caused  to  per- 
sons or  property  by  the  doings  of  the  coaxr 
pany.  It  shall  put  all  such  streets,  lanes  and 
highways  which  are  opened  by  it  in  as  good 
repair  as  they  were  wben  opened,  and  to  the 
satisfaction  of  the  local  authorities  of  the 
city  or-  town  In  which  such  streets,  lanes  or 
highways  are  located,  and  upon  failure  so 
to  do  within  a  reasonable  time  shall  be  deem- 
ed guilty  of  a  nuisance.  In  constructing, 
maintaining,  repairing  or  extending  its  dis- 
tributing system  In  any  dty  or  town  the  com- 
pany shall  be  subject  to  all  the  restrictions, 
regulations  and  liabilities  set  forth  in  section 
seventy-five  of  chapter  one  hundred  and  six 
of  the  Public  Statutes,  except  as  In  this  act 
provided;  and  in  the  construction,  maintain- 
ing, repairing  and  extending  of  its  pipe  lines 
and  distributing  sys-tems  it  shall  in  all  cases 
be  subject  to  the  restrictions,  regulations  and 
liabilities  set  forth  in  sections  seventy-six 
and  i^venty-seven  of  said  chapter  one  hun- 
dred and  six.  If  in  making  such  excavations 
any  water  or  gas  pipes,  sewers,  drains,  con- 
duits or  other  subterranean  works  are  dis- 
turbed or  interfered  with,  the  same  shall,  at 
tbe  ex];>ense  of  the  company,  be  restored  to  as 
good  condition  as  they  were  In  before  such 
excavation.  All  locations  granted  under  this 
section  shall  be  subject  to  revocation  by  said 
aldermen  or  selectmen  respectiydy,  subject 
to  the  approval  of  said  board." 

In  June,  1907,  the  Boston  Company  pre- 
sented to  tbe  board  of  aldermen  of  the  city 
of  Chelsea  a  petition  for  the  grant  of  a 
location  for  a  proposed  pipe  line  to  run 
through  certain  named  public  ways  of  that 
City,  and  also  at  one  point  over  certain  pri- 
vate property,  from  a  point  near  the  bound- 
ary line  of  the  city  of  Everett  to  a  point 
near  tbe  boundary  line  of  the  city  of  Boston. 
This  pipe  line  was  for  the  purpose  of  con- 
necting the  works  of  the  gas  company  in 
£}verett  through  the  city  of  Chelsea  with 
those  of  the  East  Boston  Gas  Company.  The 
board  of  aldermen  neglected  for  more  than 
thirty  days  to  grant  this  or  any  other  loca- 
tion; and  thereupon  the  company  appealed 
to  the  board  of  gas  and  electric  light  commis- 
aioners,  which  after  a  bearing  made  the  or- 
der in  question,  granting  the  same  locations 
as  described  in  the  original  petition. 

The  petitioners  In  this  case  contend  that 
the  statute  already  quoted,  St.  1806,  p.  660, 
c.  537,  S  5,  as  amended  by  St  1903,  p.  396, 
c.  417,  t  9,  Is  unconstitutional  and  void,  so 
far  at  least  as  it  provides  for  the  laying  of 
pipe  lines  in  public  ways.  Their  claim  Is 
that  tbe  effect  of  this  is  to  impose  an  addi- 
tional servitude  upon  the  lands  over  which 
tbe  way  is  laid  out  and  that,  as  there  is  no 
provision  for  compensation  to  the  owners  ot 
the  fee  in  such  lands,  the  provisions  which 
Impose  such  an  additional  servitude  are  void. 

The  first  question  accordingly  to  be  consid- 
ered is  whether  the  laying  of  a  pipe  line  for 
tbe  transmission  of  gas  through  and  under  a 
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public  street  does  Impose  anch  an  additional 
servitude,  for  which  the  owner  of  the  land 
must  have  compensation  secured  to  him.  A 
pipe  line  is  defined  In  the  act  as  being  "a 
line  of  pipes,  mains  or  conduits,  with  the 
man  boles  and  other  apparatus  necessary  for 
the  operation  thereof,  connecting  a  distrib- 
uting system,  plant  for  the  manufacture  of 
gas.  or  other  pipe  Hue,  with  any  distributing 
system,  plant,  pipe  line,  town  or  city."  St. 
1896,  p.  565,  c.  637,  i  2.  The  general  rule 
established  in  this  Commonwealth  is  stated 
by  Holmes,  3.,  in  Uncoln  v.  (Commonwealth, 
164  Mass.  1,  10,  41  N.  B.  112:  "When  land 
is  talcen  for  a  highway,  all  uses  of  the  land 
directly -or  Incidentally  conducive  to  the  en- 
joyment of  the  public  easement  which  the 
necessity  and  convenience  of  the  public  may 
require,  either  then  or  in  the  future,  are 
paid  for,  wherever  the  highway  may  be. 
Boston  T.  Richardson,  13  Allen,  146,  159,  160. 
It  sometimes  is  said  that  the  whole  benefi- 
cial use  of  the  land  is  taken.  Com.  v.  Lowell 
Gaslight  Co.,  12  Allen,  75,  77.  As  practical- 
ly the  land  owners  get  the  full  value  of 
their  land  in  such  cases,  if  there  is  any  In- 
justice It  Is  not  they  who  sufTer  It  Bralnard 
V.  Clapp,  10  Cusb.  6,  57  Am.  Dec.  74;  Cassldy 
v.  Old  Colony  R.  R.,  141  Mass.  174,  177,  6 
N.  E.  142;  Newton  v.  Perry,  163  Mass.  819, 
89  N.  B.  1032.  •  •  •  Also  it  is  held  tbat 
the  public  right  extends  to  authorizing  com- 
panies to  malse  use  of  the  streets.  Pierce  v. 
Drew,  136  Mass.  75,  81.  49  Am.  Rep.  7;  Com. 
T.  Lowell  Gaslight  Co.,  12  Allen,  75."  And 
see  Hyde  v.  Boston  &  Worcester  Street  Ry., 
194  Mass.  80,  80  N.  B.  617.  The  same  doc- 
trine has  been  applied  to  such  underground 
uses  of  the  public  streets  as  the  laying  of 
common  sewers,  main  drains,  water  pipes, 
conduits,  subways,  and  gas  mains,  either  by 
private  companies  or  by  officers  acting  for 
the  public.  Sears  ▼.  Crocker,  184  Mass.  586, 
69  N.  B.  827,  100  Am.  St  Rep.  677;  Chelsea 
Dye  House  Co.  r.  Com.,  164  Mass.  350,  853, 
41  N.  B.  649;  Com.  t.  Lowell  Gaslight  Co., 
12  Allen,  75.  In  Pierce  v.  Drew,  136  Mass. 
75,  81,  49  Am.  Rep.  7,  Devens,  J.,  said:  "It 
has  never  been  doubted  that  by  authority  of 
the  Legislature  highways  might  be  used  for 
gas  or  water  pipes  Intended  for  the  conven- 
ience of  the  citizens,  although  the  gas  or  wa- 
ter was  conducted  thereunder  by  companies 
formed  for  the  purpose."  And  in  Com.  v. 
Morrison  (Mass.)  83  N.  B.  415,  Rugg,  J.,  said, 
with  a  very  full  citation  of  the  cases:  "The 
public  acquire  by  the  location  of  a  highway 
an  easement  of  passage,  with  all  the  powers 
and  privileges  which  are  necessarily  Implied 
as  incidental  in  the  exercise  of  this  right 
The  easement  is  coextensive  with  the  limits 
of  the  highway.  The  fee  of  the  land  re- 
mains in  the  landowner,  who  may  make  any 
use  of  it  not  Inconsistent  with  the  paramount 
right  acquired  by  the  public.  •  •  •  The 
easement  which  the  public  acquire  Includes 
every  reasonable  means  of  transportation  for 
persona  and  couuuodlties,  and  of  transmis- 


sion of  Intelllgenoe^  which  the  advance  of 
civilization  may  render  suitable  for  a  high- 
way. Under  this  Ascription  of  the  character 
of  rights  acquired  by  the  public,  gas  and  wa- 
ter pipes,  sewers,  telephone,  telegraph,  ele«y 
tric  light  and. power  poles,  wires  and  con- 
duits, electric  and  horse  railways,  the  Bos- 
ton subway  and  private  railroads  have  l>eeu 
permitted."  We  cannot  doubt  the  power  of 
the  Legislature  to  authorize  the  laying  of 
■lines  of  gas  pipes  under  the  surface  of  the 
public  streets  without  providing  any  compen- 
sation for  the  owners  of  the  fee  In  the'  soil 
of  those  streets. 

But  the  petitioners  claim  that  the  pipe  line 
under  the  statutes  In  question  differs  from 
an  ordinary  gas  main,  because  it  Is  not  intend- 
ed for  the  use  of  the  citizens- of  Chelsea,  its 
presence  is  not  and  is  not  Intended  to  be  bene- 
ficial to  the  abutting  and  adjoining  property, 
and  therefore,  as  they  contend,  cannot  be  r^ 
garded  as  fairly  Incident  to  the  public  use  of 
the  highways  in  the  community  In  which  they 
are  located.  This  contention  is  not  inconsis- 
tent with  some  of  the  language  used  in  our 
own  decisions  already  referred  to,  and  Is  sup- 
ported by  Qases  decided  In  some  other  states. 
Van  Brunt  v.  Flatbnsb,  128  N.  T.  50,  27  N.  E. 
978;  Bloomfield  ft  Rochester  Natural  Gaa 
Light  Co.  V.  Calkins,  62  N.  Y.  886;  Klncaid 
V.  Indianapolis  Natural  Gas  Co.,  124  Ind^ 
677,  24  N.  E.  1066,  8  L.  R.  A.  WZ,  19  Am.  St 
Rep.  113;  Sterling's  Appeal,  111  Pa.  85,  2 
AU.  105,  66  Am.  Rep.  246;  Ward  ▼.  Triple- 
State  Natural  Gas  Co.,  74  S.  W.  709,  26  Ky. 
Law  Rep.  116.  But  It  is  wholly  Inconsistent 
with  the  principles  adopted  In  this  commoo- 
wealth.  Indeed,  the  remark  of  Holmes,  J.,  In 
Lincoln  r.  Com.,  164  Mass.  1,  10,  41  N.  B. 
112,  as  to  Van  Brunt  v.  Flatbush,  128  N.  Y. 
60,  27  N.  E.  973,  may  be  applied  also  to  the 
other  cases  just  referred  to. 

Our  roads  or  public  ways  are  established 
for  the  common  good  and  for  the  use  and 
benefit  of  all  the  Inhabitants  of  the  common- 
wealth. Hodgdon  v.  Haverhill,  103  Mass. 
406,  410,  79  N.  B.  880;  Prince  ▼.  Crocker,  166 
Mass.  847,  44  N.  E.  446,  32  L.  R.  A.  610.  The 
mere  fact  that  the  burden  of  their  construc- 
tion and  maintenance  has  to  a  large  extent 
been  put  upon  the  cities  and  towns  In  which 
they  are  situated  gives  to  those  cities  pr  towns 
or  to  their  inhabitants  no  peculiar  privileges 
in  such  ways.  As  was  said  by  Allen,  J.,  in 
the  opinion  in  the  case  last  cited  (166  Mass. 
859,  44  N.  El  448,  32  L.  R.  A.  610):  "The 
powers  which  have  been  given  to  cities  and 
towns  by  the  Legislature,  by  special  or  by 
general  laws,  are  in  no  sense  a  contract  and 
do  not  become  vested  rights  as  against  the 
Legislature."  A  fortiori,  the  Legislature  in 
determining  whether  any  particular  public 
use,  in  Its  general  nature  permissible,  shall 
be  allowed  to  be  made  of  a  public  highway,  is 
not  to  be  restricted  to  such  uses  as  may  b« 
of  themselves  beneficial,  to  the  abutters  upon 
that  way.  Because  the  highways  are  estab- 
lished by  state  authority  for  the  general  good. 
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and  becaase  our  laws  make  no  distinction 
among  tbem  as  to  rural  ways  or  urban  streets 
or  otberwlse,  such  as  was  declared  in  the  de- 
cisions from  otber  states  above,  referred  to, 
and  because  "the  Legislature  Is  the  supreme 
authority  In  regard  to  public  rights  In  the 
streets  and  highways"  (Knowlton,  O.  J.,  in 
Boston  Electric  Light  Co.  t.  Boston  Terminal 
Co.,  184  Mass.  566,  570,  69  N.  B.  346,  348),  the 
Legislature  may  pravlde  for  the  use  of  the 
highways  In  the  state  as  well  for  through 
travel  as  for  the  through  transmission  of  gas, 
water  or  other  commodities  from  one  place  to 
another,  without  regard  to  the  question  of 
whether  any  municipality  through  which  the 
ways  may  pass  or  those  who  own  the  soil  of 
the  ways  subject  to  the  public  easement  there- 
in are  served  or  In  any  way  benefited  by  such 
use.  Nor  do  the  municipal  officers  in  grant- 
ing such  locations  as  are  here  in  question  act 
In  any  way  as  agents  of  the  city  or  town,  but 
solely  as  public  officers  specially  designated 
by  the  Legislature  for  that  purpose.  Flood  v. 
Leahy,  183  Mass.  232,  236,  66  N.  E.  787. 

It  may  be  added  that  the  Legislature  often 
has  exercised  this  authority,  and  we  are  not 
aware  that  It  ever  has  been  called  in  question. 
The  original  act  for  the  supply  of  water  to 
the  city  of  Boston  provides  for  the  transpor- 
tation of  water  from  the  towns  of  Framing- 
ham,  Natlclt  and  Wayland  to  Boston  by  aque- 
ducts or  other  works,  "to  be  made  and  con- 
structed over  or  under  •  •  •  any  street, 
•  •  •  highway  or  other  way,"  without  any 
provision  for  compensation  to  the  owners  of 
the  soil  of  such  highways  or  any  Intimation 
tliat  it  was  or  could  be  regarded  as  being  an 
additional  servitude  Imposed  upon  this  land. 
St  1846,  p.  113,  c.  167,  S  2.  And  this  is  but 
a  type  of  many  other  water  acts  which  might 
be  referred  to. 

The  constitutionality  of  the  statute  has  not 
been  assailed  on  any  other  ground  than  that 
above  considered.  The  grant  of  a  location  by 
tile  express  terms  of  the  statute  will  not  af- 
fect the  right  or  remedy  to  recover  damages 
for  any  injury  caused  to  perapns  or  property 
by  the  doings  of  the  company.  We  are  abun- 
dantly satisfied  that  there  is  nothing  in  this 
contention  of  the  aldermen  of  the  city  of 
Chelsea. 

Nor  do  we  tiiink  it  material  that  a  part  of 
the  location  of  the  proposed  pipe  line  Is  to 
run  through  private  land.  Of  course  the 
grant  of  a  location  through  the  streets  will 
not  give  any  right  against  the  owner  of  other 
land ;  and  the  Boston  Company  will  have  to 
depend  for  that  upon  the  license  which  it  has 
secured  from  the  private  owner.  But  this 
does  not  affect  the  Jurisdiction  of  the  alder- 
men or  of  the  board  of  gas  and  electric  light . 
commissioners  upon  appeal.  The  statute  re- 
quires as  to  the  terms  of  the  petition  merely 
that  it  shall  state  the  termini  of  the  pipe  line 
with  as  much  particularity  and  certainty  as 
practicable,  and  the  streets,  etc.,  in  which  the 
company  desires  to  locate  it    Looking  at  the 


petition  in  connection  with  the  plans  to  which 
it  refers,  these  requirements  appear  to  have 
been  complied  with.  The  aldermen  neglected 
to  act  upon  this  petition  for  more  than  30 
days,  and  the  board  of  gas  and  electric  light 
commissioners  acquired  upon  the  company's 
appeal  seasonably  made  power  to  grant  to  the 
company  "reasonable  locations  between  said 
termini  for  such  pipel  Ine"  in  the  streets.  St. 
1903,  p.  396,  c.  417,  §  9.  The  contention  that 
the  termini  at  each  side  of  the  private  land 
must  be  stated  as  a  matter  of  strict  necessity, 
that  it  Is  a  Jurisdictional  averment  within  the 
meaning  of  the  statute,  is  without  merit. 
This  conclusion  accords  with  the  reasoning  of 
the  court  in  Famum  v.  Haverhill  &  Andover 
St.  Ey.,  178  Mass.  300,  50  N.  E.  755.  The 
company  had  the  right  to  regard  the  action 
of  the  aldermen  taken  only  after  the  expira- 
tion of  the  30  days  as  a  mere  nullity  even  If 
they  had  had  the  power  to  impose  all  the  con- 
ditions which  they  attempted  to  prescribe. 
The  locations  given  to  the  company  by  the 
board  of  gas  and  electric  light  commissionera 
are  good  and  valid. 

Accordingly  the  petition  for  a  writ  of  cer- 
tiorari must  be  denied. 

The  second  and  third  cases  are  petitions  by 
the  Boston  Company  for  wrjts  of  mandamus, 
brought  respectively  against  the  aldermen  and 
the  superintendent  of  streets  of  the  city  of 
Chelsea,  to  have  them  commanded  to  issue  to 
it  a  permit  to  open  and  make  excavations  in 
Williams  street  in  that  city  for  the  purpose 
of  laying  its  pipe  line  therein.  Williams 
street  is  one  of  the  streets  In  which  a  location 
has  been  given  to  the  company  as  already 
stated.  The  superintendent  of  streets,  though 
properly  requested  to  Issue  such  permit,  re- 
fused to  do  so;  and  the  company  appealed 
from  this  refusal  to  the  board  of  aldermen, 
which  has  failed  to'  act  upon  the  appeal. 

•We  think  it  manifest  that  the  company  is 
entitled  to  such  a  permit,  although  by  the 
terms  of  the  section  of  the  statute  already 
quoted  its  action  under  the  permit  must  be 
"subject  to  such  regulations  and  restrictions 
in  respect  to  the  manner  and  time  of  conduct* 
ing  the  work"  as  the  aldermen  shall  prescribe. 
The  company  is  expressly  given  power  to  dig 
up  and  open  the  ground,  subject  to  such  regu- 
lations and  restrictions,  although  it  then  must 
put  the  street  Into  its  former  condition  of  re- 
pair, to  the  satisfaction  of  the  local  author- 
ities, or  be  deemed  guilty  of  a  nuisance.  But 
these  requirements  refer  to  the  manner  in 
which  the  company  shall  conduct  its  work 
and  restore  the  street;  they  are  only  condi- 
tions subsequent  to  the  vesting  of  its  rights. 
The  company  has  acquired  the  absolute  right 
to  a  permit  which  was  spoken  of  In  French  v. 
Jones,  191  Mass.  622,  531,  78  N.  E.  118,  7  L. 
R.  A.  (N.  S.)  525,  and  which  was  found  not 
to  exist  in  that  case.  And  see  the  cases  there 
cited.  We  think  It  plain  that  the  petitioner's 
right  is  one  which  may  be  enforced  by  manda- 
mus;  and  the  only  question  is  whether  that 
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writ  should  be  directed  to  the  superintendent 
of  streets  or  to  the  members  of  the  board  of 
aldermen. 

The  ordinances  of  the  city  of  Chelsea  pro- 
vide that  the  superintendent  of  streets  may 
Issue  such  a  permit,  and  that  if  he  refuses  to 
do  so  the  party  applying  therefor  may  appeal 
to  the  board  of  aldermen,  whose  decision  shall 
be  final.  Ordinances  of  Chelsea,  c.  14,  §S  3,  4. 
Under  these  circumstances,  we  are  of  opinion 
that  the  writ  should  be  I-ssucd  to  the  board  of 
aldermen,  before  which  board  the  company's 
appeal  Is  now  pending.  It  Is  a  general  prin- 
ciple that  mandamus  will  not  be  Issued  where 
any  other  remedy  is  available.  Gardner  v. 
Templeton,  184  Mass.  2»4,  G8  N.  E.  340 ;  Perry 
V.  Hull,  180  Mass.  547,  62  N.  E.  962.  There 
perhaps  may  be  room  for  doubt  whether  the 
company  could  have  maintained  a  petition 
for  mandamus  against  the  superintendent  of 
streets  If  it  bad  not  availed  Itself  of  the  rem- 
edy given  by  an  appeal  to  the  board  of  alder- 
men. But  that  question  Is  not  before  us. 
However  that  may  be,  the  aldermen  by  the 
appeal  acquired  full  control  of  the  matter  and 
full  power  to  pass  upon  the  application ;  and 
the  duty  rested  upon  them  to  do  so.  It  was 
their  duty  to  grant  the  permit  and  thus  cor- 
rect the  error  of  the  superintendent  of  streets. 
And  there  is  no  doubt  that  mandamus  proper- 
ly may  go  against  them.  Keough  v.  Board  of 
Aldermen  of  Holyoke,  156  Mass.  403,  31  N.  E. 
387.  It  la  not  for  the  company  In  the  first 
Instance  to  ask  the  aldermen  to  prescribe  reg- 
ulations and  restrictions  as  to  the  time  and 
manner  of  conducting  the  work  to  be  done. 
If  the  aldermen  should  desire  to  do  this,  they 
may  do  so;  but  It  is  their  duty  at  any  rate 
to  Issue  the  permit  asked  for. 

Accordingly  the  petition  for  a  writ  of  certi- 
orari must  be  dismissed;  a  writ  of  mandamus 
will  be  issued  on  the  petition  against  Cheney 
and  others ;  and  the  petition  for  a  mandamus 
against  Maggl  must  be  dismissed. 

So  ordered. 


(U8  Mass.  SH) 

CAHILL  et  al.  v.  PHELPS. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     April  3,  1908.) 

1.  Triai.  —  DiBi:c*rroN  of  VBBnicr  —  VEEnicx 

FOB  Defendant. 

Where  there  is  evidence  which,  if  believ- 
ed, warrants  a  verdict  for  nlaintiff.  it  is  prop- 
er to  refuse  to  direct  a  verdict  for  defendant. 

rEd.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  46.  Trial,  fS  381-389.] 


2.  Wabehocsemen— Action  bt  Warehousf. 

MAN— AD1(ISSIBII.ITT  OF  EVIDKNCB. 

In  an  action  on  a  contract  to  recover 
storaj^e  on  goods  stored  with  plaintiff  and  the 
chances  paid  for  havine  them  moved  to  a 
warehouse,  letters  to  defendant,  notifyinK  her 
that  the  goods  must  be  removed  or  they  would 
be  stored  at  her  expense,  were  admissible  to 
show  defendant's  knowledge  of  why  they  were 
removed,  and  as  rendering  her  liable  for  the 
removal  charges. 

Exceptions  from  Supreme  Judicial  Court, 
Suffolk  County. 

,  Action  by  John  H.  CnhlU  and  others 
against  Delia  C.  Phelps.  Verdict  for  plaln- 
titTs,  and  defendant  brings  exceptions.  Ex- 
ceptions overruled. 

Contract  to  recover  $306  for  storage  and 
care  of  a  lot  of  furniture,  and  the  charges 
for  moving  It  to  a  warehouse;  the  plalntlfT 
claiming  n  Hen  on  the  property  by  virtue  of 
a  special  agreement.  The  property  In  ques- 
tion was  on  April  23,  1903,  on  storage  In  the 
Norfolk  Inn  In  Dedham,  which  was  under 
the  control  of  the  plaintiffs'  father,  but  was 
not  owned  by  him.  The  furniture  was  stored 
there  by  the  father  of  defendant,  who  has 
since  deceased.  The  owner  of  the  building 
having  notified  the  plaintiffs  to  remove  their 
goods,  the  plaintiffs  notified  defendant  that 
her  furniture  must  be  removed  or  they  would 
store  it  at  her  expense,  which  later  they  did. 
In  the  superior  court  there  was  a  verdict 
for  plaintiffs,  and  defendant  excepted.  The 
letters  referred  to  were  from  pialntiffa'  at- 
torney to  defendant,  notifying  her  that  the 
goods  must  be  taken  away,  or  would  be  stor- 
ed at  her  expense. 

Jos.  H.  Sollday,  for  plaintiffs.  J.  M.  Browne 
&  Son,  for  defendant. 

MORTON,  J.  There  was  evidence  tending 
to  show  that  the  plaintiff  had  such  posses- 
sion of  the  premises  where  the  goods  were 
stored,  that  she  could  and  did  give  the  de- 
fendant the  right  to  store  the  goods  there, 
and  that  the  defendant  promised  to  pay  her 
for  such  storage.  The  weight  of  the  evi- 
dence was  for  the  jury.  There  being  evi- 
dence which.  If  believed,  warranted  a  ver- 
dict for  the  plaintiff,  the  court  properly  re- 
fused to  direct  a  verdict  for  the  defendant 
as  requested  by  her.  The  letters  were  right- 
ly admitted  as  tending  to  show  knowledge 
on  the  defendant's  part  of  the  circumstances 
under  which  the  goods  were  removed  by  the 
plaintiff  to  the  storage  warehouse  and  as 
thereby  rendering  her  (the  defendant)  liable 
for  the  expense  of  removaL 

Exceptions  overruled. 
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BCnWITTERS  V.  SPRINGER. 
(Supreme  Court  of  Illinois.    April  22,  1908.1 

1.  AppeaI/— Abstracts  and  Becobd — Fobm. 

Where  a  transcript  on  appeal  contained 
abont  850  iMges,  and  the  abstract  filed  by  ap- 
pellant contained  over  300  pages,  a  great  part  of 
which  was  a  reproduction  of  the  queutions  and 
answers  found  in  the  transcript,  it  will  be 
■trlcken  on  the  court's  own  motion  for  violation 
of  the  rule  requiring  that  an  abstract  shall  be 
an  abridgment  of  the  record,  and  atate  the  evi- 
dence in  narrative  form. 

2.  Same— Bbiefs. 

Where  on  appeal  to  the  Supreme  Court  the 
hneta  of  both  parties  were  volumiBOus,  and  con- 
sisted largely  of  an  argument  of  questions  pre- 
sented to  the  Appellate  Court^  whidi  the  Su- 
Sreme  Court  bad  no  jurisdiction  to  pass  on, 
esigned  by  each  party  to  make  his  antagonist 
appear  in  as  unfavorable  a  light  as  possible, 
and  to  show  that,  according  to  natural  justice, 
he  ought  not  to  prevail  in  a  suit  at  law  in  which 
equities  could  not  be  considered,  the  briefs  will 
be  stricken. 

3.  Saue. 

It  was  no  justification  for  appellee  filing  a 
brief  in  violation  of  the  rules  that  the  opposing 
connsel  in  the  Appellate  Court  filed  an  ofiginal 
brief  consisting  onl^  of  a  short  argument,  and 
then  in  his  reply  printed  lengthy  arguments  that 
should  have  been  presented,  if  at  all,  in  the 
original  brief,  and  that  appellee,  anticipating 
that  the  same  course  might  be  pursued  In  the 
Supreme  Court,  filed  a  brief  consisting  of  a 
discussion  of  the  facts  throughout  abont  100 
pages. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County ;  A.  H.  Chetlaln,  Judge. 

Action  by  J.  F.  Schwitters  against  Warren 
Springer.  Judgment  for  plaintiff  afBrmed  by 
the  Appellate  Court,  and  defendant  appeals. 
Briefs  and  abstracts  stricken,  and  case  con- 
tinued. 


SCOTT,  J.  This  is  an  action  brought  by 
Scbwltters  In  the  superior  court  of  Cook  coun- 
ty against  Springer  and  another  for  fraud  and 
deceit.  A  judgment  passed  In  favor  of  the 
plaintiff,  which  has  been  affirmed  by  the  Ap- 
pelate Court,  and  Springer  prosecutes  an  ap- 
peal to  tliis  court 

Our  attention  tias  l>een  called  to.tlie  con- 
dition of  the  briefs  and  abstracts  in  the  case. 
The  rules  of  this  court  require  that  an  ab- 
stract shall  be  an  abridgment  of  the  record, 
and  shall  state  the  evidence  In  narrative 
form.  This  transcript  contains  about  8oO 
pages,  and  the  abstract  filed  by  the  appellant 
contains  over  300  pages,  and  Instead  of  being 
an  abridgment  is  a  reproduction  of  a  great 
part  of  the  questions  and  answers  as  found 
In  tbe  transcript  An  additional  abstract  has 
been  filed  by  appellee,  and  it  offends  in  like 
mannra'.  The  brief  and  argument  filed  on 
the  part  of  the  appellant  contains  many  ques- 
tions and  answers  copied  literally  from  the 
transcript  and  is  a  violation  of  that  rule 
which  provides  that  evidence  shall  not  be 
copied  at  length  Into  the  brief  and  argument 
This  brief  and  argument  contains  46  pages, 
and  a  considerable  portion  of  it  is  of  this 
cbiu-acter.  Tiiere  are  also  set  out  therein 
84N.E.-32 


statements  of  the  positions  taken  by  the  api)el- 
lant  in  tbe  Appellate  Court,  with  reasons  in 
support  of  the  contentions  so  made  in  that 
court,  with  a  statement  that  the  same  things 
are  Insisted  on  In  this  court  so  far  as  the  law 
permits  this  court  to  consider  tiiem.  Certain 
of  the  questions  so  presented,  while  proper  for 
consideration  in  the  Appellate  Court  clearly 
cannot  be  passed  upon  by  us.  It  Is  the  duty 
of  attorneys  to  refrain  from  presenting  and 
arguing  to  this  court  questions  which  man- 
ifestly and  plainly  are  without  our  jurisdic- 
tion. Both  this  brief  and  argument,  and  the 
brief  and  argument  for  the  appellee,  the 
latter  of  which  contains  146  pages,  are  de- 
voted very  largely  to  a  discussion  of  questions 
of  'fact,  which  we  are  powerless  to  determine. 
In  this  case  we  can  consider  nothing  but  ques- 
tions of  law,  and  these  discussions,  so  far  as 
we  can  determine,  seem  to  be  designed  by  the 
attorneys  on  either  side  to  make  their  antagon- 
ists and  the  ojjposlng  party  appear  In  as  un- 
favorable a  light  as  possible,  and  to  show  that 
according  to  natural  justice  their  respective 
clients  should  prevail.  In  a  suit  at  law,  such 
as  this,  equities  cannot  be  considered.  The 
only,  thing  that  should  appear  In  these  briefs 
and  arguments  In  reference  to  the  facts  are 
statements  of  the  principal  or  leading  facts 
which  the  evidence  tends  to  prove,  so  that  we 
can  see  how  the  law  questions  discussed  arise 
upon  the  record. 

Appellee,  conceding  that  his  brief  is  not  in 
accordance  with  the  rules,  seeks  to  justify 
himself  by  saying  that  in  the  Appellate  Court 
counsel  for  the  appellant  filed  with  his  origin- 
al brief  a  short  argument,  and  then  in  hlg  re- 
ply brief  Included  lengthy  arguments  that 
should  have  been  presented,  If  at  all,  with  the 
original  brief,  and  that -counsel  for  appellee, 
anticipating  that  connsel  for  appellant  might 
pursue  the  same  course  In  this  court  has  for 
that  reason  discussed  the  facts  throughout 
about  100  pages  of  his  brief.  An  apprehen- 
sion of  a  violation  of  tbe  rules  by  counsel  on 
one  side  affords  no  excuse  for  counsel  on  the 
other  side  to  violate  them  in  like  manner. 
The  course  appellee  should  have  pursued,  If 
he  did  not  care  to  raise  any  objections  to 
the  brief  and  argument  filed  herein  by  appel- 
lant was  to  file  a  brief  in  accordance  with  the 
rules,  and.  If  the  reply  brief  was  not  In  like 
accor4ance,  a  motion  to  strike  would  have 
been  entertained.  No  restrictions  should  or 
will  be  placed  upon  the  right  of  counsel,  by 
the  highest  exercise  of  his  ability  and  In- 
genuity, to  present  to  this  court  in  the  most 
favorable  manner  the  cause  of  his  client  so 
far  as  questions  which  we  can  rightfully  con- 
sider are  concerned,  but  we  will  not  be  bur- 
dened by  briefs  of  tbe  character  of  those  that 
have  been  filed  In  this  case,  which  contain 
long  discussions  of  questions  not  to  be  adjudi- 
cated here. 

Upon  our  own  motion  the  abstracts  and 
briefs  will  be  stricken  from  the  flies.  The 
parties  will  be  grtinted  leave  to  file  abstracts 
and  briefs  at  the  next  term,  which  shall  be 
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In  compliance  with  the  rules  of  this  court. 
If  the  appellant  does  not  file  such  a  brief  and 
abstract,  the  judgment  will  be  afflnned  for 
failure  to  comply  witli  the  rules.  If,  however, 
be  flies  such  a  brief  and  abstract,  and  the 
brief  and  abstract  filed  by  the  appellee,  In 
case  the  latter  elects  to  file  an  additional  ab- 
stract, are  not  In  accordance  with  the  rules, 
the  case  will  be  determined  upon  the  consid- 
eration only  of  the  brief  and  abstract  filed  by 
the  appellant. 

The  cause  will  be  continued. 

Briefs  and  abstracts  stricken. 


(188  itaan. 


SMITH  T.  LINCOLN. 


(Supreme  Judicial  Court  of  Maasacliusetts. 
Norfolk.  April  6,  190a) 

1.  Masteb  and  Sebvant— Master's  Liabil- 
ity FOB  Irjubies— Risks  Assumed. 

Where  plaintiff  was  hired  by  defendant  as 
a  farm  hand  to  work  in  a  bam,  he  agreed  hn- 

f)Iiedly  to  work  in  the  barn  as  it  then  was,  on- 
ess  there  was  some  hidden  defect  that  would  not 
have  been  obvioas  upon  inspection. 

[Ed.  Note.— For  cases  in  point,  s6e  Cent.  Vig. 
vol.  34,  'Master  and  Servant,  K  551-553.] 

2.  Saub— Obvious  Danoeb. 

Plaintiff,  who  was  working  for  defendant  in 
the  latter's  barn,  when  entering  the  bam  in 
the  middle  of  the  day,  while  it  was  light,  fell 
into  a  silo  opening,  which  was  but  a  few  feet 
from  the  door  and  was  obvious  upon  inspection. 
Held,  that  the  risk  was  one  which  he  assumed, 
and  he  could  not  recover  for  resulting  injuries. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  K  610-624.] 

3.  Appeal— Disposition  of  Cause— Affibu- 

ANCE— RbNDKBINO   FiNAL  JUDGMENT. 

Rev.  Laws  1902,  c.  173,  §  105,  provides  that 
a  justice  of  the  Supreme  Judicial  Court,  etc., 
after  verdict  or  after  a  finding  of  facts  by  the 
court,  may  report  the  case  for  determination  by 
the  full  court;  and  section  56  thereof  provides 
the  manner  in  which  plaintiff  may  acquire  the 
right  to  trial  by  jury.  In  an  action  for  in- 
juries received  while  working  for  defendant,  a 
verdict  was  bad  for  plaintiff,  and  the  trial  court 
ordered  it  set  aside  as  against  the  evidence,  and 
in  his  report  to  this  court  stipulated  that,  if 
this  order  was  right,  the  verdict  should  be  set 
side  and  judgment  entered  for  defendant.  Held, 
that  only  questions  of  law  should  be  reported 
and  disposed  of  finally  by  this  court,  and  the 
justice  had  no  authority,  without  the  consent  of 
plaintiff,  to  provide  in  his  report  that,  if  his 
ruling  was  correct,  judgment  should  be  entered 
for  defendant,  especially  where  defendant  only 
moved  to  set  aside  the  verdict  and  for  a  new 
trial,  since  after  the  verdict  was  set  aside  the 
issues  raised  by  the  pleadings  remained  atill  un- 
decided. 

4.  JuDOMENT— On    Tbiai.   or   Issues— Judg- 
ment   NOTWITUSTANDING   VeBDICT. 

In  an  action  for  injuries,  where  the  evi- 
dence showed  that  plaintiff  assumed  the  risk  of 
injury,  while  the  trial  court  might  have  ordered 
a  verdict  in  favor  of  defendant  before  final 
affirmation  of  the  verdict  for  plaintiff,  after 
that  verdict  was  received  and  recorded,  he  could 
only  set  aside  the  verdict  and  order  a  new  trial. 
[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  J  371.] 

Report  from  Superior  Oourt,  Norfolk  Coun- 
ty;  William  Schofleld,  Judge. 

Action  by  Edmund  R.  Smith  against  Edwin 
W.  Lincoln.  On  report  froa  superior  court 
New  trial  ordered. 


John  B.  Ratlgan  and  John  E.  Swift,  for 
plaintiff.  G.  B.  Williams,  Wendell  Williams, 
and  Shelley  D.  Vincent,  for  defendant 

SHELDON,  J.  On  the  evidence  at  the 
trial,  a  verdict  should  have  been  ordered  for 
the  defendant. 

The  plaintiff,  by  entering  the  employ  of- 
the  defendant  as  a  farm,  hand,  agreed  to 
work  In  the  barn  as  It  was,  unless  there 
was  some  hidden  defect  or  some  danger  which 
would  not  have  been  obvious  upon  Inspection. 
The  opening  Into  this  silo  was  only  a  few 
feet  from  the  bam  door;  the  plalntlfT  en- 
tered the  bam  about  the  middle  of  the  day.; 
the  opening  into  which  he  fell  was  in  plain 
sight,  and  obvious  to  the  least  inspection; 
and  there  is  no  suggestion  that  the  plaintiff 
would  not  have  seen  It  If  he  had  not  shut 
the  bam  door  behind  him.  The  case  Is  on 
all  fours  with  McCafferty  t.  Lewaudo's  Dye- 
ing Co.,  194  Mass.  412,  80  N.  E.  460,  and 
after  the  opinion  in  that  case  no  further  dis- 
cussion of  this  question  Is  necessary.  Ac- 
cordingly the  Justice  before  whom  the  case 
was  tried  properly  ruled  that  the  verdict  for 
the  plaintiff  should  not  be  allowed  to  stand. 
Nor  would  the  additional  evidence  mentioned 
in  the  report  entitle  him  to  go  to  the  Jury. 

But  it  Is  a  different  question  whether  un- 
der tbQ  circumstances  here  disclosed  the  jus- 
tice bad  the  right  to  provide  by  the  report 
that  Judgment  should  be  entered  for  the  de- 
fendant if  on  the  eridence  the  plaintiff  could 
not  recover. 

We  do  not  think  it  can  be  said  that  the 
plaintiff  had  assented  to  a  final  disposition  of 
the  case  being  made  upon  the  evidence  of- 
fered at  the  trial.  ■  Although  the  justice  had 
suggested,  when  asked  to  order  a  verdict  at 
the  close  of  the  evidence,  that  it  was  desir- 
able to  obtain  a  verdict  with  a  view  to  a  re- 
port and  final  disposition  of  the  case  by 
means  of  one  trial,  yet  no  agreement  was 
made  in  regard  to  the  form  of  the  reserva- 
tion, and  the  final  ruling  of  the  court  was  not 
rested  upon  any  consent  of  the  plaintiff,  but 
upon  the  fact  that  the  plaintiff  had  submitted 
the  case  to  the  court  and  Jury  upon  the  evi- 
dence put  In. 

It  is  a  frequent  and  convenient  practice 
for  the  Justice,  after  ruling  upon  a  funda- 
mental question  and  after  a  verdict  has  been 
founded  upon  such  ruling,  to  report  the  ques- 
tion of  law  to  this  conrt  with  the  stipulation 
that  if  the  ruling  made  was  wrong,  the  ver- 
dict in  favor  of  one  party  shall  be  set  aside 
and  judgment  entered  In  favor  of  the  other 
party.  Rev.  Laws  1002,  c.  173,  {  105.  But  a 
provision  to  this  effect  In  the  report  never 
has  been  made,  so  far  as  we  are  aware,  with- 
out the  consent  of  the  parties.  It  is  argued 
however  that  the  permission  given  by  tho 
statute  is  to  "report  the  case  for  determina- 
tion by  the  full  court";  and  that  this  in- 
dicates the  intention  of  the  Legislature  that 
this  court  should  have  authority  to  make  a 
final  disposition  of  the  case,  and  not  only  to 
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set  aside  a  verdict  which  ought  not  to  have 
been  found,  but  to  order  final  Judgment  as  If 
the  jury  had  returned  the  proper  verdict. 

We  cannot  accept  this  argument.  The  bare 
fact  that  no  such  power  ever  has  been  exer- 
cised Is  a  strong  argument  against  Its  ex- 
istence. Very  soon  after  the  passage  of  St 
1859,  p.  347,  c.  196,  i  32,  the  power  of  this 
court  to  determine  the  questions  of  law  in- 
volved was  said  to  be  intended  for  exercise 
only  by  passing  upon  material  questions  of 
law  after  all  controverted  facts  should  have 
been  settled.  Mlnot  v.  Sawyer,  1  Allen,  18. 
But  after  a  verdict  has  been  set  aside  it  can- 
not be  said,  in  a  case  in  which  a  trial  by 
Jniy  is  to  be  had,  that  any  of  the  facts  put 
in  issue  by  the  pleadings  have  been  settled. 
The  justice  of  the  superior  court  might  him- 
self in  this  case  have  ordered  a  verdict  in 
favor  of  the  defendant  at  any  time  before 
the  final  affirmation  of  the  verdict  for  the 
plalntifC;  but  after  that  verdict  had  been 
received  and  recorded,  his  only  power  was  to 
set  the  verdict  aside  and  order  a  new  trial, 
If  requested  so  to  do.  Rev.  Laws  1902,  c. 
173,  8  112.  It  is  not  of  course  impossible 
that  'by  a  report,  though  against  the  consent 
of  the  parties,  he  might  reserve  to  this  court 
a  greater  control  over  the  future  proceed- 
ings to  be  had  than  he  was  himself  author- 
ized to  exert,  but  the  existence  of  such  a  pow- 
er is  not  readily  to  be  presumed.  And  It  Is 
difficult,  in  a  case  in  which,  under  Rev.  Laws 
1902,  c.  173,  S  66,  a  plaintiff  has  acquired  an 
absolute  right  to  trial  by  jury,  and  in  which 
upon  the  face  of  the  pleadings  an  issue  of 
law  is  not  raised  but  there  are  material  facts 
to  be  determined,  to  see  how  a  judgment  can 
be  rendered  against  him,  unless  by  his  con- 
sent or  upon  his  failure  to  prosecute,  other- 
wise than  upon  the  verdict  of  a  jury. 

Although,  so  far  as  we  are  aware,  this 
precise  question  has  not  heretofore  been  pre- 
sented, yet  the  language  which  has  been 
used  in  other  cases  before  this  court  would 
seem  to  Indicate  that  the  power  now  claimed 
to  exist  has  not  been  recognized.  In  Bearce 
V.  Bowker,  115  Mass.  129,  It  was  said  by 
Gray,  C.  J.,  that  questions  of  law  arising  in 
a  civil  action  could  be  brought  to  this  court 
by  report  In  Jaha  v.  Belleg,  105  Mass.  208, 
211,  and  in  Morse  v.  Dayton,  125  Mass.  47, 
and  Reed  v.  Home  Sav.  Bank,  130  Mass.  443, 
39  Am.  Rep.  468,  the  same  justice  treated 
reports  and  exceptions  as  practically  alike 
in  their  effect  So  in  Tisbury  v.  West  Tis- 
bnry,  171  Mass.  201>  50  N.  E.  522,  and  Slater 
V.  Manchester,  160  Mass.  471,  36  N.  E.  310. 
In  Churchill  v.  Palmer,  115  Mass.  310,  313,  it 
is  said  that  only  questions  of  law  are  to  be 
presented  in  the  report  of  a  case;  and  it 
would  seem  to  follow  that  the  court  can  go 
no  further  than  to  determine  the  questions  of 
law  presented,  without  undertaking  to  pass 
upon  all  the  merits  of  the  case.  Indeed  the 
court  has  expressly  declined  to  do  this.    Rus- 


sell V.  Lathrop,  119  Mass.  531;  Holbrook  v. 
Young,  108  Mass.  83 ;  Hodgkins  v.  Price,  137 
Mass.  13,  15.  Accordingly,  the  report  must 
show  what  questions  of  law  were  raised  at 
the  hearing  or  trial  and  are  intended  to  be 
reported;  and  those  are  the  questions  which 
will  be  determined  by  this  court  Wright  v. 
Quirk,  105  Mass.  44;  Churchill  v.  Palmer, 
115  Mass.  310.  The  trend  of  all  our  decisions 
has  been  to  confine  the  power  of  reporting 
cases  and  the  scope  of  the  authority  of  this 
court  in  dealing  with  reports,  strictly  to  the 
language  of  the  statute.  Lincoln  v.  Parsons, 
1  Allen,  388 ;  Stackpole  v.  Hunt  9  Allen,  539 ; 
Com.  V.  Intoxicating  Liquors,  105  Mass.  468 ; 
Hubner  v.  Hoffman,  106  Mass.  346 ;  Noble  v. 
Boston,  111  Mass.  485;  Taylor  v.  Tauntov, 
113  Mass.  290;  Aldrich  v.  Springfield  Athol 
&  N.  E.  R.  Co.,  125  Mass.  404 ;  Com.  v.  Teev- 
ens,  141  Mass.  577,  6  N.  E.  756;  Johnston  v. 
Faxon,  167  Mass.  573,  46  N.  E.  2 ;  Newbury- 
port  Inst,  for  Savings  v.  Coffin,  189  Mass. 
74,  75  N.  B.  81. 

So  far  as  the  action  of  the  justice  in  pass- 
ing upon  the  motion  for  a  new  trial  depend- 
ed upon  any  question  of  law,  we  do  not  doubt 
his  power  to  report  such  question  to  this 
court  and  to  make  a  final  disposition  of  that 
motion  dependent  upon  the  determination  of 
such  question;  but  after  a  verdict  has  been 
set  aside,  and  when  upon  the  record  the  ma- 
terial Issues  raised  by  the  pleadings  are  whol- 
ly undetermined,  we  are  of  opinion  that  the 
court  cannot  say  that  without  their  consent 
the  rights  of  the  parties  must  be  conclusively 
settled  by  the  evidence  produced  at  the 
former  trial,  and  so  order  the  judgment  which 
as  matter  of  law  would  follow  from  that  evi- 
dence. We  are  compelled  to  conclude  that 
the  justice  had  not  the  authority,  without  the 
plaintiff's  consent,  to  provide  in  the  report 
that  if  his  ruling  was  right  judgment  should 
be  entered  for  the  defendant,  especially  as 
the  defendant's  motion  asked  him  merely  to 
set  aside  the  verdict  and  order  a  new  trial. 
The  case  must  stand  for  a  new ''trial. 

So  ordered 


036  Mass.  607) 
In  re  OPINION  OP  THE  JUSTICES. 

(Supreme  Judicial  Court  of  Massachusetts. 
March  23,  1906.) 

1.  Taxation— CoNSTrrijTioNAi,    Pbovisions— 

Construction — UNiFOEiiixr.    ■ 

The  general  purpose  of  Const  pt.  2,  c.  1,  { 

1,  art.  4,  empowering  the  General  Court  to  levy 
proportional  and  reasonable  taxes  uj^on  ail  per- 
sons resident  and  estates  lying  withm  tlie  com- 
monwealtli,  and  also  to  levy  reasonable  duties 
and  excises  upon  all  commodities  brought  into, 
produced,  manufactured,  or  being  within  the 
state,  and  providing  that  the  same  methods 
theretofore  used  in  taxation  should  be  contin- 
ued, is  to  put  the  burden  of  government  equally 
upon  all  the  people  in  proportion  to  their  abil- 
ity to  pay  them. 

2.  SAME~E.tEMPTioN&— Equality— Effect. 

Under  Const,  pt.  2,  c.  1,  $  1,  art.  4,  em- 
powering the  General  Court  to  levy  proportional 
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and  reasonable  taxes  npon  all  persons  resident 
and  estates  Iyin(f  within  the  commonwealth, 
etc.,  property  taken  and  held  for  public  use 
need  not  be  taxed,  in  order  to  make  the  taxation 
of  the  people  proportional  and  equal. 

3.  Samk— Excise  TAZxa  —  Reasonableness— 

BgUALITY. 

Under  Const,  pt.  2,  c.  1,  t  1,  art.  4,  em- 
powering the  General  Court  to  impose  and  levy 
proportional  and  reasonable  taxes,  Qtc,  and 
also  to  impose  and  levy  reasonable  duties  and 
excises,  etc.,  the  excise  taxes  authorized  must 
be  reasonable,  but  need  not  be  proportional. 

4.  Same  —  Excises  —  Exeuptions  —  Doubuc 
Taxation. 

If  a  reasonable  excise  tax  under  Const,  pt. 
2,  c.  1,  I  1,  art.  4,  providing  for  the  imposition 
of  reasonable  duties  and  e.xciseB,  is  lawfully  im- 
posed on  a  corporation  according  to  the  amonnt 
of  its  property  or  business,  it  is  in  the  power  of 
the  Legislature,  for  the  purpose  of  avoiding 
double  taxation,  to  exempt  its  property  held 
and  used  in  the  business  for  which  the  excise 
tax  is  paid,  and  to  exempt  the  stockholders  or 
owners  of  the  beneficial  interest  in  the  property 
from  liability  to  a  property  tax  upon  it. 

5.  Sauk— AssESBiTENTa— Pbofebtt  Taxed. 

All  property  within  the  commonwealtb. 
which  is  owned  and  held  in  such  a  way  that  it 
ought  to  be  available  by  its  owner  to  increase 
his  ability  and  enlarge  his  duty  to  assist  in  de- 
fraying the  expenses  of  the  government,  must 
b«  included  in  the  property  upon  which  assess- 
ments are  made,  under  Const,  pt.  2,  c.  1,  {  1, 
art.  4,  empowering  the  General  Court  to  impose 
proportional  and  reasonable  assessmente,  etc. 

6k  Same— VALaATiON— Equalitt. 

All  available  property  should  be  taxed  ac- 
cording to  its  value,  for  the  purpose  of  estab- 
lishing the  proportional  ability  and  duty  of  in- 
dividual owners  to  bear  their  burdens  as  dtl- 
zens. 

7.  Saue— Paktiai.  Exemptions— Eqitautt. 

A  right  to  exempt  property  from  taxation 
as  a  whole,  even  if  it  exists,  does  not  authorize 
a  partial  exemption  conditional  upon  the  prop- 
erty exempted  paying  an  arbitrary  percentage 
which  is  not  proportional. 

8.  8amk  —  Intangible    Pbofxbtt  —  Excibb 
Tax. 

The  mere  right  to  bold  property,  such  as 
money  on  hand,  on  deposit,  or  at  Interest,  and 
ot.'iir  debts  due  a  taxpayer,  public  stocks  and 
securities,  bonds  of  domestic  and  foreign  corpo- 
rations, and  the  shares  in  the  capital  stock  of 
foreign  corporations,  cannot  be  made  the  sub- 
ject of  an  excise  tax,  .under  Const,  pt.  2,  c.  1, 
i  1,  art.  4,  empowering  the  General  Court  to 
impose  and  levy  reasonable  duties  and  excises 
upon  any  produce,  goods,  wares,  merchandise, 
and  all  commodities  whatsoever  brought  into, 
produced,  manufactured,  or  being  within  the 
state. 

9.  Same— iNTANoiBix  Pbopebtt— Exemjption 
— Eqitaott. 

A  proposed  law  attempting  to  exempt  intan- 
^ble  property,  such  as  money  on  hand,  on  depos- 
it, or  at  interest,  and  other  debts  due  a  taxpayer, 
public  stocks  and  securities,  bonds  of  domestic 
and  foreign  corporations,  and  the  shares  in  the 
capital  stock  of  foreign  corporations,  and  impose 
thereon  a  uniform  tax  at  the  rate  of  three  mills 
on  each  dollar  of  the  fair  cash  valuation  there- 
of, would  be  invalid,  under  Const,  pt.  2,  c.  1,  § 
1,  art.  4,  empowering  the  General  Court  to  levy 
proportional  and  reasonable  taxes,  etc.,  since  its 
effect  would  be  to  decrease  the  taxation  of 
property  mentioned,  and  thus  to  increase  the 
tax  on  other  property,  and  hence  make  the  tax 
disproportional ;  and  the  fact  that  the  existing 
laws  as  to  the  taxation  of  intanf^ible  property 
made  it  possible  for  much  of  the  property  to  go 
untaxed  is  not  a  sufficient  reason  to  change  the 
plain  meaning  of  the  Constitution. 


Advisory  opinion  of  the  Snpremc  Judicial 
Court  on  questions  submitted  by  tbe  Senate, 
as  follows: 

State  House,  Boston, 
Senate,  March  23,  1908. 

Ordered,  that  tbe  Senate  hereby  requests 
the  opinion  of  the  Justices  of  the  Supreme 
Judicial  Court  on  the  following  tmpoi-tant 
question  of  law: 

Is  It  within  the  constitutional  power  of 
the  General  Court  to  enact  a  law  exempting 
from  all  other  taxation,  state  and  local,  the 
classes  of  Intangible  personal  property  here- 
inafter enumerated,  and  to  impose  thereon, 
either  as  a  property  tax,  duty  or  excise,  a 
oniform  tax  at  the  rate  of  3  mills  in  each 
dollar  of  the  fair  cash  valuation  thereof,  viz: 

(1)  Money  on  band,  on  deposit,  or  at  In- 
terest, and  other  debts  due  the  taxpayer; 

(2)  Public  stocks  and  securities; 

(3)  The  bonds  of  domestic  and  foreign  cor- 
porations ; 

(4)  The  shares  In  the  capital  stock  of  for- 
eign corporations  now  taxable  under  tbe  pro- 
visions of  chapter  12  of  the  Revised  Laws? 

This  question  is  propounded  with  a  view 
to  legislation  set  forth  in  appendix  D  of  the 
Report  of  the  Commission  on  Taxation  ap- 
pointed under  the  provisions  of  chapter  129 
of  the  Resolves  of  1907,  a  copy  of  which  is 
submitted  herewith. 

Henry  D.  CooUdge,  Clerk. 

To  tbe  Honorable  Senate  of  the  Common- 
wealth of  Massachusetts : 

We,  the  Justices  of  the  Supreme  Judicial 
Court,  answer  the  question  submitted  to  us 
by  your  order  of  March  23,  1908,  as  follows: 

By  part  2,  c.  1,  S  1,  art.  4,  of  the  Constltu- 
tlop  of  Massachusetts,  the  General  Court  Is 
empowered  "to  Impose  and  levy  proportional 
and  reasonable  assessments,  rates,  and  taxes, 
npon  all  the  Inhabitants  of,  and  persons,  resi- 
dent and  estates  lying  within  the  said  com- 
monwealth ;  and  also  to  Impose  and  levy 
reasonable  duties  and  excises  upon  any  pro- 
duce, goods,  wares,  merchandise  and  com- 
modities whatsoever  brought  Into,  produced, 
manufactured  or  being  within  the  same. 
•  •  •  And  while  the  public  charges  of 
government,  or  any  part  thereof  shall  be 
assessed  on  polls  and  estates  in  tbe  manner 
that  has  hitherto  been  practiced,  in  order  that 
such  assessments  may  be  made  with  equality, 
there  shall  be  a  valuation  of  estates  within 
tbe  commonwealth,  taken  anew  once  In  every 
ten  years  at  least,  and  as  much  oftener  as 
the  General  Court  shall  order."  These  are 
tbe  only  provisions  of  this  Constitution  di- 
rectly afTectlng  the  subject  of  taxation. 

There  are  other  provisions  under  which  the 
Legislature  has  acted,  relative  to  particular 
subjects  which  involve  taxation  or  exemption 
from  taxation.  The  third  article  bf  the  Dec- 
laration of  Rights,  and  article  11  of  the 
amendments  which  was  substituted  for  it, 
recoguize  the  importance  of  the  public  wor- 
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AJp  of  God,  and  of  Instruction  In  piety,  and 
religion  and  morality,  aa  promoting  tbe  hap- 
piness and  prosperity  of  a  people  and  the  se- 
cnrlty  of  a  republican  government  Accord- 
ingly, taxation  for  these  purposes  Is  author- 
ised. As  taxation  to  procure  property  for 
such  uses  is  permitted,  exemption  of  prop- 
erty so  procnred  la  legitimate,  under  the  spe- 
cial proTltions  of  the  Obnstltntion  touching 
this  subject  We  have  also  constitutional 
requirements  for  tbe  encouragement  of  lit- 
erature and  science,  tbe  diffusion  of  educa- 
tion among  the  pec^le,  and  the  promotion  of 
"general  benevolence,  public  and  private  char- 
ity" and  other  kindred  virtues.  Const.- Mass. 
part  2,  c.  5,  8  2.  As  taxation  of  the  people 
may  be  imposed  for  these  objects,  property 
used  for  literary,  educational,  benevolent, 
charitable  or  scientific  purposes  may  well  be 
exempted  from  taxation.  Such  exemptions  do 
not  prevent  tbe  taxation  of  tbe  people  from 
being  proportional  and  equal. 

The  genera)  purpose  of  the  constitutional 
provision  above  quoted  is  to  put  tbe  burdens 
of  government  equally  upon  all  the  people, 
in  proportion  to  their  ability  to  heat  them. 
The  Legislature  has  always  had  this  in  view. 
It  is  obviously  impoeaible  to  devise  any  sys- 
tem of  taxation  that  will  be  absolutely  pro- 
portional in  Its  operation  upon  individuals. 
The  best  that  the  Legistature  can  do  is  to 
approximate  closely  to  the  result  desired,  and 
to  avoid  every  method  which  has  a  direct 
tendency  to  produce  unreasonable  or  dlspro- 
portlonal  taxation. 

The  constitutional  provision  authorizes  a 
poll  tax  upon  tbe  Inhabitants.  Ordinarily  it 
is  impracticable  to  make  distinctions  among 
men,  founded  on  their  personal  ability  to 
earn  money  and  contribute  to  the  expenses  of 
government  But  it  is  consistent  with  the 
meaning  of  tbe  Constitution  that  "persons 
why  by  reason  of  age,  infirmity  and  poverty 
are  •  •  •  tmable  to  contribute  fully  to- 
ward the  public  charges"  should  I>e  exempt 
from  liability  for  such  charges.  Bev.  Laws, 
c.  12,  f  5,  cl.  10.  It  is  not  unreasonable  and 
does  not  tend  towards  disproportional  taxa- 
tion to  recognize  the  facts  that  every  one 
must  have  wearing  apparel  and  use  house- 
Iiold  furniture,  and  that  It  would  he  difficult, 
if  not  impossible,  to  appraise  and  assess  such 
property  among  persons  of  small  means,  and 
that  ordinarily,  such  property  ought  not  to 
be  treated  as  adding  directly  to  one's  ability 
to  pay  tbe  expenses  of  government  Accord- 
ingly, all  wearing  apparel,  and  household 
furniture  to  an  amount  not  exceeding  $1,000 
In  value,  Is  exempted  for  every  owner.  In 
like  manner  farming  utensils  and  tools  of  a 
mechanic  are  treated  as  a  part  of  the  means 
of  earning  one's  dally  bread,  which  ought  not 
to  be  deemed  property  tbe  possession  of 
which  should  distinguisb  its  owner  from 
men  generally.  In  reference  to  his  ability  to 
support  the  government.  Certain  very  young 
animals  are  treated  in  a  similar  way.     A 


widoW,  or  an  unmarried  woman  of  adult  age, 
or  a  person  above  the  age  of  75  years,  whose 
whole  estate  does  not  exceed  in  'value  the 
amount  of  $1,000,  is  entitled  to  an  exemption 
to  the  amount  of  $500.  Persons  belonging  to 
either  of  these  classes  are  considered  less 
able  than  most  persons  to  contribute  towards 
tbe  expenses  of  government,  and  tbe  posses- 
sion of  property  by  such  persons  to  only  a 
very  small  amount  was  treated  by  the  L^is- 
lature  as  not  calling  for  an  assessment  of  it 
in  order  to  make  taxation  proportional  to  the 
ability  of  different  Individuals  to  pay  taxes. 
Similar  provisions  have  been  made,  for  simi- 
lar reasons,  in  behalf  of  certain  disabled  sol- 
diers and  sailors,  and  their  wives  or  widows. 

Plainly,  property  taken  and  held  for  a  pul>- 
lic  use  need  not  be  taxed  in  order  to  make 
the  taxation  of  the  people  proportional  and 
equal.  Inhabitants  of  Wayland  v.  County 
Commissioners,  4  Gray.  500.  Certain  prop- 
erty held  by  Grand  Army  associations,  as 
well  as  the  Bunker  Hill  monument  and  places 
dedicated  to  the  burial  of  the  dead,  have 
been  treated  by  the  Legislature  as  properly 
set  apart  for  uses  that  are  quasi  public  or 
charitable,  which  should  not  subject  the  hold- 
ers of  tbe  title  to  added  liability  for  the  ex- 
penses of  the  government  There  is  also  a 
statute  exempting  certain  plantations  of  tim- 
ber trees  for  a  certain  time  after  the  plant- 
ing of  the  trees.  Bev.  Laws,  c.  12,  { .6.  It  is 
proper  that  one's  Income,  to  a  reasonable 
amount,  should  be  treated  as  necessarily  con- 
sumed for  the  support  of  himself  or  of  his 
family,  so  that  only  the  excess  above  such 
amount  should  be  regarded  as  property  in- 
creasing his  ability  to  pay  taxes.  Bev.  Laws, 
c.  12,  §  4. 

The  excise  taxes  authorized  by  the  Con- 
stitution must  l>e  reasonable,  but  need  not  be 
proportional.  This  method  of  taxation  has 
been  applied  to  most  corporations  In  this 
commonwealth,  and  the  constitutionality  of 
the  legislation  has  been  established.  Owners 
of  stock  In  corporations  which  pay  an  excise 
tax  for  the  privilege  or  commodity  of  doing 
business  and  holding  and  managing  property 
in  the  business  are  usually  exempted  from 
taxation  on  their  stock,  on  the  ground  that 
otherwise  they  would  be  subject  to  double 
taxation.  Said  Chief  Justice  Blgelow,  iu 
Commonwealth  v.  People's  Five  Cents  Sav- 
ing Bank,  5  Allen,  428,  437,  In  sustaining 
the  validity  of  such  an  excise  tax:  "The  ex- 
emption of  depositors  from  direct  taxation 
on  the  amount  of  their  respective  deposits  In 
savings  banks,  by  section  12,  obviates  an  ob- 
jection— that  of  double  taxation,  as  already 
shown — which  might  otherwise  have  beeii 
■urged  against  the  reasonableness  of  the  tax. 
Nor  can  it  be  Justly  said  that  this  exemp- 
tion is  such  as  to  render  the  general  tax  on 
property  throughout  the  commonwealth  un- 
equal and  disproportionate.  A  large  portion 
of  such  deposits  being' under  five  hundred  dol- 
lars In  amount  and  for  that  reason  not  in- 
cluded In  tbe  returns  to  assessors  required  by 
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6eu.  St.  1S60,  c.  57,  i  150,  usually  escapes 
taxation  in  tbe  ordinary  methods,  while  the 
residue  ls"of  an  amount  so  comparatively  in- 
significant that  its  exemption  cannot  essen- 
tially disturb  the.  rates  of  taxation  on  other 
species  of  property.  But  if  it  were  other- 
wise, we  doubt  whether  it  would  furnish  any 
ground  for  Invalidating  the  tax  on  the  cor- 
poration. That  might  be  valid,  although  tbe 
exemption  might  be  deemed  void.  So  In 
Commonwealth  v.  Provident  Institution  for 
Savings,  12  Allen,  312,  315,  tbe  same  judge 
said  of  the  excise  tax:  "It  is  certainly  true 
that  any  assessment  imposed  on  a  savings 
bank  operates  as  an  indirect  tax  on  tbe  prop- 
erty of  the  depositors." 

If  a  reasonable  excise  tax  is  lawfully  im- 
posed upon  a  corporation,  according  to  the 
amount  of  its  property  or  business,  it  Is  in 
the  power  of  the  Legislature,  for  tbe  pur- 
pose of  avoiding  double  taxation,  to  exempt 
its  property  held  and  used  In  the  business  for 
which  the  excise  tax  is  paid,  and  to  exempt 
tbe  stockholders,  or  owners  of  the  beneficial 
Interest  In  this  property,  from  liability  to  a 
property  tax  upon  It 

Under  Rev.  Laws,  c.  12,  {  7,  owners  of 
ships  and  vessels  engaged  In  the  foreign  car- 
rying trade  are  made  liable  to  a  tax  which 
Is  assessable  upon  the  net  yearly  income  de- 
rived from  the  vessels.  Whether  this  was 
Intended*  as  an  excise  tax,  or  was  made  as- 
sessable In  this  way,  with  an  exemption  of 
the  vessels  themselves,  for  the  encourage- 
ment of  the  business,  and  because  the  vessels 
are  not  within  the  commonwealth  and  so  not 
within  tbe  constitutional  provision,  is  not 
clear. 

It  iB  manifest  from  tbe  language  of  the 
Constitution,  and  from  tbe  legislation  under 
It,  that  all  property  within  the  (Common- 
wealth, which  is  owned  and  held  In  such  a 
way  that  it  ought  to  be  available  by  its  own- 
er to  Increase  bis  ability  and  enlarge  his  duty 
to  assist  In  defraying  the  expenses  of  the 
government,  must  be  included  In  the  property 
upon  which  assessments  are  made.  The  con- 
stitutionality of  some  of  the  statutes  to  which 
we  have  referred  has  not  been  affirmed,  and 
may  be  questionable. '  But  nearly  all  of  them 
are  consistent  with  the  view  that  all  availa- 
ble property  should  be  taxed  according  to  its 
value,  for  the  purpose  of  establishing  the  pro- 
portional ability  and  duty  of  Individual  own- 
ers to  bear  their  burdens  as  citizens. 

In  Portland  Bank  v.  Apthorp,  12  Mass.  252, 
255,  Chief  Justice  Parker  said  of  the  first 
branch  of  the  power  given  by  the  Constitu- 
tion :  "Those  taxes  must  be  proportional  up- 
on all  the  inhabitants  of,  persons  resident  and 
estates  lying  within  tbe  commonwealth.  The 
exercise  of  this  power  requires  an  estimate  or 
valuation  of  all  tbe  property  in  the  common- 
wealth ;  and  then  an  assessment  upon  each 
Individual,  according  to  his  proportion  of  that 
property.  To  select  any  individual  or  com- 
pany, or  any  specific  article  of  property,  and 


assess  them  by  themselves,  would  be  a  viola- 
tion of  this  provision  of  the   Constitution. 
♦     •     •    The  former  provision  [that  just  re- 
ferred to]  seems  to  be  Intended  'as  a  contribu- 
tion of  tbe.  individual  citizens,  in  proportion 
to  the  property,  wbether  real  or  personal, 
which  they  are  respectively  worth."    In  Oli- 
ver V.  Washington  Mills,  11  Allen,  2(58,  275, 
Chief  Justice  BIgelow  says  of  taxes  assessed 
under  this  clause  of  tbe  (Constitution,  that 
they  "should  be  laid  on  property,  real  and 
personal,  within  the  commonwealth,  so  that, 
taking  'all  the  estates  lying  within  the  com- 
monwealth' as  one  of  the  elements  of  pro- 
portion, each  taxpayer  should  be  obliged  to 
bear  only  such  part  of  the  general  burden  as 
the  property  owned  by  him  bore  to  the  whole 
sum  to  be  raised.     This  rule  of  proportion 
was  based  on  the  obvious  and  Just  principle 
that  the  benefit  which  each  person  derives 
from  tbe  government  has  direct  relation  to 
the  amount  of  property  which  he  possesses 
and  enjoys  under  its  sanction  and  protection. 
It  was  to   prevent  this  essential   principle 
from  being  violated  or  disregarded,  and  to 
render  it  certain  that  taxation  for  general 
purposes  of  government  should  be  made  equal, 
that  It  was  expressly  provided  in  the  Consti- 
tution that  a  valuation  of  estates  within  the 
commonwealth  should  be  taken  anew  decen- 
nially at  least,  and  oftener  if  the  Legislature 
should  order.    Having  regard  to  these  explicit 
provisions  of  the  Constitution,  we  think  it 
clear  bey<Hid  dispute  that  an  unlimited  dis- 
cretion on  tbe  subject  of  taxation,  especially 
as  to  money  raised  for  the  public  charges  of 
government,  was  not  reposed  In  the  Legisla- 
ture.   Similar  doctrine  is  found  in  Common- 
wealth V.   Hamilton  Manufacturing  Co.,   12 
Allen,  298,  3(X>.    Mr.  Justice  Wells  said,  in 
speaking  of  this  part  of  tbe  (Constitution,  in 
Cheshire  v.  County  (Commissioners,  118  Mass. 
386,  389:    "That  provision  requires  that  all 
taxes  levied  under  its  authority  be  'propor- 
tional and  reasonable,'  and  forbids  their  Im- 
position upon  one  class  of  persons  or  proper- 
ty at  a  different  rate  from  that  which  is  ap- 
plied to  other  classes,  whether  that  discrimi- 
nation is  efFected  directly  in  the  assessment 
or  indirectly  tbrongh  arbitrary  and  unequal 
methods   of  valuation.    •    •    •    No  enact- 
ment respecting  taxation  under  this  clause 
conforms  to  its  provisions  if  it  directly  and 
necessarily  tends  to  dispnqwrtlon  in  tbe  as- 
sessment"   In  Northampton  v.  County  Com- 
missioners, 145  Mass.  108,  109,  13  N.  E.  388, 
390,  the  language  of  Mr.  Justice  Devens  is  as 
follows:     "If,  for  instance,  the  Legislature 
should  arbitrarily  designate  a  certain  class 
of  persons  on  whom,  or  a  certain  class  of 
property  on  which,  a  tax  was  to  be  imposed, 
without  reference  to  any  rule  of  proportion, 
or  without  regard  to  the  share  of  the  public 
charge  which  either  should  bear  relatively  to 
that  borne  by  other  persons  or  property,  or 
without  regard  to  any  special  benefit  which 
might  accrue  to  tbe  property  subject  to  the 
tax,  such  imposition   would   be  unlawful." 
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Chief  Justice  Morton  said  of  this  provision 
of  the  Ck>n8tItution :  "It  forbids  the  imposi- 
tion of  a  tax  upon  one  class  of  property  at  a 
different  rate  from  that  which  is  applied  to 
other  classes."  Connecticut  Ins.  Co,,  t.  Com- 
monwealth, 133  Mass.  161,  162.  Of  the  tax 
under  discussion  in  Gleason  ▼.  McKay,  134 
Mass.  419,  424,  this  court  said :  "Regarded  as 
a  tax  on  property,  the  tax  we  are  considering 
would  be  invalid,  because  not  prox>ortlonaI. 
It  would  be  an  imposition  upon  certain  prop- 
erty at  a  rate  different  from  that  to  which 
other  property  in  the  commonwealth  is  sub- 
ject" The  rule  is  recognized  in  numerous 
cases  that  have  lately  been  before  the  court 
In  regard  to  the  assessment  of  betterments. 
See  \Vhlte  v.  Gove,  183  Mass.  333,  335,  67 
N.  E.  359. 

Similar  views  have  been  expressed  by 
courts  In  other  states  whose  Constitutions 
limit  strictly  the  methods  of  taxation.  Zanes- 
ville  V.  Richards,  S  Ohio  St  589;  McGnrdy 
V.  Pmgta,  59  Ohio  St  465,  55  N.  E.  154;  Hun- 
saker  v.  Wright  30  111.  146;  Chesapeake  ft 
Ohio  Railway  v.  Miller,  19  W.  Va.  408; 
State  T.  Poynter,  59  Neb.  417,  81  N,  W.  431 ; 
Hogg  V.  &Iackay,  23  Or.  339,  81  Paa  779,  19 
L.  R.  A.  77,  37  Am.  St  Rep.  682;  Board  of 
Councllmen  v.  Scott  101  Ky.  615,  42  S.  W. 
104 :  Brewer  Brick  Co,  v.  Brewer,  62  Me.  62, 
16  Am.  Rep.  395 

It  is  not  necessary  to  consider  whether  the 
whole  or  a  part  of  the  Intangible  property  re- 
ferred to  In  the  question  propounded  to  us 
could  be  altogether  exempted  to  avoid  double 
taxation  or  for  any  other  justifiable  reason, 
and  we  do  not  intimate  that  that  cannot  be 
done.  Upon  that  jwint  we  express  no  (pin- 
ion. A  right  to  exempt  as  a  whole  even  If  it 
exists  does  not  authorize  a  partial  exemption 
conditional  upon  the  property  exempted  pay- 
ing an  arbitrary  percentage  which  Is  not  pro- 
portional. 

The  mere  right  to  own  and  hold  property 
such  as  is  referred  to  In  the  question  cannot 
be  made  the  subject  of  an  excise  tax. 

The  natural  and  direct  effect  of  the  exemp- 
tion referred  to  in  the  question  propounded 
by  the  honorable  Senate  would  be  to  dimin- 
ish very  largely  the  amount  of  property  tax- 
able at  the  regular  rate,' and  to  impose  upon 
the  exempted  property  a  tax  at  hardly  more 
than  one-flfth  of  the  average  rate  in  the 
cities  and  towns  of  the  commonwealth.  This 
would  tend  largely  to  increase  the  rate  upon 
other  classes  of  property,  and  thus  to  make 
the  tax  dlsproportlonal.  We  are  of  opinion 
that  such  a  method  of  taxation  would  be  un- 
constitutional. 

The  only  plausible  argument  to  be  urged 
to  the  contrary  is  that,  because  of  the  diffi- 
culty of  enforcing  the  law  in  the  taxation  of 
intangible  property,  much  of  it  goes  untaxed, 
and  the  proposed  exemption  of  it  in  part 
would  be  likely  to  produce  greater  returns 
from  it  than  are  obtained  under  the  present 
system.  We  do  not  thii  k  that  this  conjec- 
ture, founded  on  the  failure  to  enforce  the 


present  law,  and  the  possibility  that  a  stat- 
ute less  onerous  upon  the  owners  of  this 
class  of  property  would  be  better  enforced. 
Justifies  a  method  of  taxation  which  is  nec- 
essarily, and  by  Intendment  very  dlspropor- 
tlonal. To  warrant  a  plain  departure  from 
the  general  rule  prescribed  by  the  Constitu- 
tion, It  would  be  necessary  to  show  not  only 
that  this  rule  fails'  to  accomplish  the  object 
of  its  authors,  but  that  the  proposed  rule, 
confessedly  far  from  correct  would  be  al- 
most certain  to  give  better  results.  Predic- 
tions, resting  on  the  nonenforcement  of  one 
law  and  the  uncertainty  whether  another 
similar  but  less  burdensome  law  would  be 
enforced,  are  too  unreliable  to  warrant  a  dis- 
regard of  a  simple  rule  of  proportion  em- 
iMdied  in  the  Constitution.  But  if  these  were 
established  facts  they  would  not  Justify  d  de- 
parture from  the  plahi  meaning  of  the  Con- 
stitution requiring  taxes  to  be  proportional. 
The  legislation  proposed  is  very  different 
from  an  exemption  of  i)er8onal  property  sit- 
uated in  another  state,  which  presumably  is 
taxed  there. 

We  are  constrained  to  answer  the  question 
in  the  negative. 

MARCnS  P.  KNOWIiTON. 

JAMES  M.  MORTON. 

JOHN  W.  HAMMOND. 

WILLIAM  CALEB  LORING. 

HENRT  K.  BRALET. 

HENRY  N.  SHELDON. 

ARTHUR  PRENTICE  RUGG. 


(170   Ind.   806) 
KUNKEL  V.  ABELL  et  aL     (No.  21,067.) 
(Supreme  Court  of  Indiana.     April  24,  1908.) 

1.  Woans  AND  Phrases— "Premises." 

In  common  parlance  the  term  "premises"  is 
broader  than  the  term  "room."  As  applied  to 
the  occupancy  of  real  property  It  embraces  any 
definite  portion  of  land  and  the  building  and  ap- 
purtenant structures,  over  which  the  owner  or 
occupant  has  the  right  and  does  exercise  au- 
thority and  control. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5509,  5513;  vol.  8,  p. 
7761.] 

2.  Intoxicating  Liquors— Application  fob 
License— Notice— SuJTiciENCT.  _ 

A  notice  of  application  for  a  license  to  sell 
intoxicating  liquor,  describinK  the  place  where 
applicant  proposed  to  do  business,  as  a  room 
fronting  on  a  street  named  of  a  building  situat- 
ed on  a  part  of  a  lot  described  by  the  ordinary 
description  thereof  and  RivinK  the  precise  part 
of  tiie  lot  occupied  by  the  building,  sufficiently 
complied  with  Bums'  Ann.  St.  1901,  {  7278.  re- 
qui];ing  an  applicant  to  give  notice  of  his  appli- 
cation, stating  the  "precise  location  of  the  prem- 
ises" in  which  he  desires  to  sell. 

[Ed.  Note.-^For  cases  in  point  see  Cent  Dig. 
vol.  29,  Intoxicating  Liqnots,  {  65.] 

Appeal  from  Circuit  Court  Pike  County; 
E.  A.  Ely,  Judge. 

John  E.  Kunkel  gave  notice  and  filed  his 
application  for  a  license  to  sell  intoxicating 
liquor,  to  which  application  Theodore  Abell 
and  others  appeared  and  filed  a  remonstrance. 
From  a  Judgment  dismissing  bis  application. 
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Kunkol   appeals.     Reversed  and   remanded, 
with  Instructions. 
See  7d  N.  E.  201,  753,  806. 

E.  P.  Richardson  and  A.  EL  Taylor,  for  ap- 
pellant. Samael  E.  Dlllln,  David  D.  Com, 
.Tames'  W.  Bninfleld,  and  Frank  Ely,  tor  ap- 
pellee. 

HADLET,  J.  In  a  proceeding  for  a  license 
to  sell  Intoxicating  liquors  at  retail,  appellant. 
In  the  notice  of  his  application,  described  the 
"precise  location  of  the  premises"  where  be 
proposed  to  do  business  as  follows:  "In  a 
room  fronting  on  Main  street  of  a  bnlldlng  sit- 
uated at  the  comer  of  Main  and  Sixth  streets, 
on  part  of  lot  sizty-seren  (67)  in  the  original 
plat  of  the  town  of  Petersburg,  Indiana,  and 
wtilch  part  of  said  lot  on  which  said  building 
la  situated,  is  more  particularly  described  as 
follows,  to  wit :  Commencing  at  the  east  cor- 
ner of  said  lot  slxty-aeren  (67)  at  the  inter- 
section of  Main  and  Sixth  streets  of  said 
town,  and  running  thence  southwest  with 
Main  street  twenty-three  (23)  feet,  thence 
northwest  parallel  with  Sixth  street  seventy 
(70)  feet,  thence  northeast  parallel  with  Blain 
street  twenty-three  (23)  feet,  to  Sixth  street, 
thence  southeast  with  Sixth  street,  seventy 
(70)  feet,  to  the  place  of  beginning."  Appel- 
lee's motion  to  dismiss  the  application  because 
the  "precise  location"  whereon  appellant  de- 
sired to  malce  such  sales  was  insufficiently  de- 
scribed. The  motion  was  sustained.  Judg- 
ment of  dismissal  entered,  and  applicant  ap- 
peals. 

The  question  before  us  deals  with  the  pre- 
liminary notice  required  by  section  727S, 
Bums'  Ann.  St  1901,  and  not  with  the  con- 
tents of  the  application,  required  by  section 
7283.  Under  the  former  section,  before  the 
board  of  commissioners  will  consider  an  ap- 
plication for  license,  or  take  Jurisdiction  of 
the  proceeding,  the  applicant  must  first  give 
to  the  citizens  of  the  township,  town,  city,  or 
ward  In  which  he  desires  to  establish  a  sa- 
loon, a  20  days'  notice,  stating  therein  the 
"precise  location  of  the  premises"  whereon  he 
desires  -  to  conduct  such  sales.  The  term 
"premises"  as  here  used  was  evidently  Intend- 
ed to  be  more  comprehensive  than  the  word 
"room,"  as  employed  in  section  72S3a.  In 
common  parlance  the  term  is  broader  than 
the  word  "room."  As  applied  to  the  occu- 
pancy of  real  property  It  embraces  any  defi- 
nite portion  of  land  and  the  building  and  ap- 
purtenant structures  situated  thereon,  over 
which  the  owner  or  occupant  has  the  right 
and  does  exercise  authority  and  control. '  As 
said  by  Elliott,  J.,  in  State  v.  French,  120  Ind. 
229,  230,  22  N.  B.  108,  "the  word  'premises' 
Is  now  commonly  used  to  mean  'lands  and 
tenements.' "  A  correct  and  precise  descrip- 
tion of  the  location  of  the  town  lot,  or  part 
thereof,  upon  which  is  situated  the  building 
containing  the  room  in  which  the  applicant 
proposes  to  sell  is  a  description  of  the  location 
of  the  premises,  sufficiently  precise  within  the 


meaning  of  section  7278,  sapca.  Ex  parte 
Miller,  88  Ind.  451;  Murphy  T.  Board,  73  Ind. 
484;  Shields  v.  State,  95  Ind.  299;  Mace  v. 
Smith,  164  Ind.  162. 1S4,  72  N.  E.  1135;  Herr- 
man  v.  Insurance  Company,  45  N.  Y.  Super. 
Ct.  394;  State  v.  Wyl,  66  Mo.  67 ;  State  v. 
Moore  (Miss.)  24  South.  SOS;  Downman  v. 
States  14  Ala.  242;  Thompson  v.  Browne,  10 
S.  D.  344,  73  N.  W.  194.  In  the  Miller  Case, 
supra,  the  "precise  location  of  the  premises" 
was  given  in  both  the  notice  and  the  applica- 
tion in  language,  except  as  to  figures  and 
names,  almost  Identical  with  the  language  em- 
ployed in  the  notice  under  consideration.  It 
was  there  held  sufficient  The  decision  in 
the  Murphy  Ose,  supra,  was  made  in  1881, 
under  the  liquor  law  of  1875  (Laws  1875,  p. 
55.  c.  13)  which  act  contained  the  provUIan 
now  in  force  concerning  notice  of  ttie  applica- 
tion for  a  license,  but  contained  no  provision 
concerning  the  contoits  of  the  application,  as 
now  required  by  the  act  of  1895,  Laws  1805, 
p.  248,  c.  127  (section  7283a).  Therefore  what 
was  said  by  the  court  in  1881,  relating  to  the 
requisites  of  a  sufficient  notice,  is  as  appli- 
cable now  as  then.  We  quote  the  following 
from  page  484  of  7S  Ind.:  "It  is  true  that  the 
statute  does  require  that  a  particular  descrip- 
tion shall  be  given  by  the  applicant  but  no 
more  is  meant  than  a  description  so  reasour 
ably  full  and  certain  as  to  point  out  the  exact 
location  of  the  premises.  ■  It  Is  not  meant  that 
there  shall  be  a  detailed  description  of  the 
kind  of  a  house,  or  any  such  thing  as  that" 

We  have  heretofore  clearly  recognized  in 
Mace  V.  Smith,  164  Ind.  152,  72  N.  E.  1135, 
that  a  more  particular  and  definite  descrip- 
tion of  the  place  of  the  proposed  sales  should 
be  given  in  the  application  than  in  the  pre- 
liminary notice;  that  the  latter  only  calls  for 
"a  precise  location  of  the  premises"  while  the 
former  goes  further,  and  requires,  not  only 
the  exact  location  of  the  premises,  but  the 
particular  room  to  be  occupied,  and  If  there 
be  more  than  one  room  in  the  building,  or 
premises,  a  definite  description  of  the  exact 
room  must  be  given.  In  this  case  the  pro- 
posed business  place  is  described  in  the  notice 
by  correctly  setting  out  the  ordinary  descrip- 
tion of  the  town  lot  and  by  describing  the 
precise  part  of  said  lot  occupied  by  the  build- 
ing la  which  the  applicant  proposed  to  sell, 
and  also  the  room,  as  the  one  fronting  on 
Main  street.  This  notice  was  ample  to  give 
the  citizens  certain  Information  of  the  place 
where  the  applicant  would  establish  his  sa- 
loon. If  a  license  were  granted  bim,  and  this 
Is  all  that  is  contemplated  by  section  7278,  su- 
pra. 

It  follows  that  the  court  erred  in  sustaining 
appellee's  motion  to  dismiss. 

The  Judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  Instructions  to  overrule 
the  motion  to  dismiss  the  proceeding,  and  for 
further  proceedings  not  inconsistent  with  the 
opinion. 

Judgment  reversed. 
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MASTERSON  t.'  SOUTHERN  RT.  CO.  et  al. 

(No.  21,280.) 
(Supreme  Court  of  Indiana.     April  21,  1908.) 

1.  Appeal— Review— Objection  Not  Raised 
Below. 

Plaintiff,  bavinfr  neither  objected  nor  ex- 
cepted to  the  rulinsR  sustaining  defendants'  mo- 
tions for  judgment  on  the  answers  to  special  in- 
terrogatories notwitlistandine  a  general  verdict 
for  plaintiff,  may  not  complain  of  them  for  the 
first  time  oa  appeal. 

2.  TBIAL— JUDOUENT  OR   SPECIAL  INTEBBOGA- 

TOBiEfl— Effect. 

The  rendition  of  a  judgment  for  defendants 
on  answers  to  special  interrogatories  notwith- 
standing; a  general  verdict  for  plaintiff  ipso 
facto  annalled  the  general  verdict,  and  hence 
there  was  no  basis  for  plaintiff's  subsequtent  mo- 
tions for  judgment  on  the  general  verdict,  and 
for  judgment  on  the  answers  to  the  interroga- 
tories. 

8.  Same— Recobd— iBDOBflEiiENT  oh  Motion- 
Effect. 

An  entry  in  the  trial  court's  order  book  that 
defendants'  motions  for  judgment  on  the  an- 
swers to  the  special  interrogatories  notwith- 
standing a  general  verdict  for  plaintiff  were 
sustained,  and  that  plaintiff's  motion  then  made 
for  judgment  on  the  general  verdict  was  over- 
roled,  cannot  be  impeached  on  plaintiff's  appeal 
by  an  indorsement  on  her  motion  showing  that 
It  w)as  filed  three  days  before  defendants'  mo- 
tions were  sustained  j,  the  filing  of  the  motion 
being  in  term  time,  it  should  have  been  noted 
upon  the  conrt's  minutes,  and  have  been  evi- 
denced by  an  order  book  entry. 

Appeal  from  Circuit  Court,  Dubois  County; 
E.  A.  Ely,  Judge. 

Action  by  Ruth  Maaterson,  adimiDlstratrlz, 
against  the  Southern  Railway  Company  and 
another.  From  a  Judgment  for  defendants, 
plaintiff  appealed  to  the  Appellate  Court, 
whence  the  cause  was  transferred.  This 
cause  was  transferred  from  the  Appellate 
Court  under  the  provisions  of  the  second  sub- 
division of  section  1337J,  Bums'  Ann.  St 
1901.    Affirmed. 

See  81  N.  E.  730,  and  82  N.  E.  1021. 

Cox  &  Armstrong,  for  appellant  A.  F. 
Humphrey,  John  D.  Welman,  and  ii.  W. 
Fields,  for  appellees. 

MONTGOMERY,  J.  This  cause  was  tried 
by  Jury,  and  a  general  verdirt  returned  in 
favor  of  appellant  on  the  3d  day  of  Novem- 
ber, 1904.  With  their  general  verdict  the 
Jury  returned  answers  to  special  interroga- 
tories submitted;  and  thereupon  appellees 
each  filed  motions  for  Judgment  on  the  In- 
terrogatories and  answers  returned  thereto 
by  the  Jury  notwithstanding  the  general  ver- 
dict which  motions  were  taken  under  ad- 
visement until  the  nest  term  of  court  On 
January  20,  1905,  the  same  being  the  twenty- 
second  Judicial  day  of  the  January  term,. 
1905,  of  said  court  the  following  proceedings 
were  bad  as  shown  by  the  record :  "Come 
now  the  parties  hereto  by  counsel,  and  the 
court,  being  duly  advised  In  the  premises, 
sustains  the  motion  of  the  defendants  here- 
tofore made  for  Judgment  on  tlie  Interrogato- 
ries and  answers  thereto,  and  now  renders 
Judgment  thereon  for  said  defendants.    It  is 


therefore  considered  by  the  court  that  the 
plalntlfT  take  nothing  by  her  suit,  and  that 
the  defendants  recover  of  the  plaintiff  their 
costs  and  charges  herein  laid  out  and  expend- 
ed, and  the  plaintiff  now  moves  the  court 
for  Judgment  on  the  general  verdict  herein, 
which  motion  Is  overruled,  to  which  the 
plaintiff  at  the  time  excepts."  On  the  same 
day  appellant  also  moved  the  court  to  correct 
and  modify  the  Judgment  rendered  for  appel- 
lees, and  to  render  judgment  In  her  favor  up- 
on the  Interrogatories  and  answers  thereto, 
which  motion  the  court  overruled,  and  to  this 
ruling  appellant  excepted. 

The  only  errors  assigned  are  predicated  up- 
on the  decisions  of  the  court  in  overruling 
appellant's  motl6n  for  Judgment  upon  the 
general  verdict,  and  her  motion  to  modify 
and  render  Judgment  In  her  favor  upon  the 
Interrogatories  and  answers  thereto.  It  will 
be  observed  that  no  exception  was  saved  to 
the  action  of  the  court  in  sustaining  appel- 
lees' motion  for  judgment  In  their  favor  up- 
on the  special  Interrogatories  and  answers 
tliereto  notwithstanding  the  general  verdict. 
Appellant  must  therefore  be  regarded  as  hav- 
ing waived  any  error  In  this  connection,  and 
acquiesced  In  the  ruling.  Appellant  having 
neither  objected  nor  excepted  to  the  sustain- 
ing of  appellees'  motions,  or  to  the  judgment 
rendered  In  pursuance  thereof  by  the  trial 
court,  is  In  no  position  to  complain  of  any 
alleged  error  in  such  action  for  the  first  time 
in  this  court  Train  v.  Gridley,  36  Ind.  241, 
247;  Teal  et  al.  v.  Spaugler,  72  Ind.  381,  383; 
Adams  v.  Board,  etc.,  164  Ind.  108,  72  N.  E. 
1029. 

The  granting  of  appellees'  motion  for  Judg- 
ment upon  the  special  interrogatories  and 
answers  Ipso  facto  annulled  and  vacated  the 
general  verdict  and  was  decisive  of  all  the 
questions  which  appellant  seeks  to  present 
for  review  by  this  appeal.  The  motions  made 
and  relied  upon  by  appellant  are  unauthoriz- 
ed by  the  Code,  and  unknown  to  the  practice. 
The  general  verdict  was  no  longer  in  exist- 
ence to  serve  as  the  basis  of  a  motion  for 
Judgment.  In  discussing  a  similar  question. 
In  the  case  of  Citizens'  Street  R.  Co.  v.  Reed, 
28  Ind.  App.  629.  630,  63  N.  E.  770,  771.  the 
Appellate  Court  aptly  said:  "A  motion  that 
the  court  render  judgment  when  judgment 
has  already  been  rendered  is  bad  upon  its 
face.  The  ruling  upon  a  motion  thus  made 
cannot  constitute  reversible  error.  To  hold 
otherwise  would  be  to  introduce  discord  and 
uncertainty  into  Judicial  records  and  pro- 
ceedings, without  advantage  or  excuse." 

An  exception  to  have  been  available  should 
have  been  taken  by  appellant  at  the  time  to 
the  decision  of  the  court  in  sustaining  appel- 
lees' motions  for  Judgment  and  that  ruling 
properly  assigned  as  error  In  this  court.  El- 
liott's Appellate  Procedure,  f  327;  Brown  et 
al.  T.  Searle  et  al.,  104  Ind.  218,  3  N.  E.  871 ; 
24  Am.  &  Eng.  Ency.  of  Law,  817,  818.  It 
appears  from  an  indorsement  copied  Into  the 
transcript  that  appellant's  motion  for  jude- 
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ment  npon  the  graieral  verdict  was  marked 
filed  January  23,  1905,  and  before  the  court 
disposed  of  appellees'  motion  and  rendered 
final  Judgment  In  their  favor.  If  we  should 
concede  that  the  overruling  of  a  motion  sea- 
sonably made  for  Judgment  in  accordance 
with  the  general  verdict  might  form  the  basis 
of  reviewable  error,  still  we  must  hold  that 
appellant's  motion  is  shown  to  have  t)eea 
made  too  late  to  present  any  question.  The 
filing  of  appellant's  motion  for  Judgment, 
whether  donq  on  the  23d  or  the  26th  of  Jan- 
nary,  was  In  term  time,  and  should  have  been 
noted  upon  the  minutes  of  the  court  and  evi- 
denced by  an  order  book  entry.  Speaking 
with  reference  to  the  filing  of  instructions  In 
term  the  Appellate  CJourfsaid:  "Filing  in 
this  connection  means  more  than  the  stamp- 
ing or  indorsement  of  the  file  mark  upon  the 
instructions  by  the  clerk.  The  attention  of 
the  court  should  be  called  to  the  filing,  and 
the  filing  minuted  in  the  court  docket,  and  be 
made  to  appear  as  part  of  the  court  proceed- 
ings In  the  order  book."  See,  also,  Thompson 
V.  Thompson,  156  Ind.  276,  59  N.  E.  S46;  Wil- 
liams V.  Chapman,  160  Ind.  130,  66  N.  B.  460; 
Elrod  V.  Purlee,  165  Ind.  239,  73  n;  B.  589,  74 
N.  E.  1085. 

The  order  book  entry  imports  verity  to  us, 
and  cannot  be  impeached  by  this  Indorsement 
In  the  name  of  the  clerk ;  and  upon  the  rec- 
ord as  It  comes  to  us  appellant's  motions 
must  be  regarded  as  having  been  filed  on 
January  26,  1905,  and  too  late,  if  otherwise 
proper,  to  present  any  question  for  review. 

The  Judgment  is  accordingly  afllrmed. 


<i>  iDd.  App.  ti) 
LAKE  BRIB  &  W.  R.  CO.  v.  MOORK 

(No.  6,850.) 

(Appellate  Court  of  Indiana,  DiTlsion  No.  1. 

April  24,  1908.) 

PutADIRQ  —  DeMTTBBBB    TO    SkPAKATI    PaBA- 

6BAPH— Effect. 

A  paragraph  of  a  pleading  tested  by  demur- 
rer must  stand  or  fall  unaided  by  the  allegations 
of  another  paragraph  or  another  part  of  ue  ree* 
ord. 

[Ed.  Note. — For  cases  in  point,  see  Ctnt.  Dig. 
vol.  39,  Pleading,  {  118.] 

On  petition  for  rehearing.     Petition  de- 
nied. 
For  former  opinion,  see  81  N.  E.  86. 

WATSON,  J.  In  support  of  this  petiUon 
appellee's  counsel  have  earnestly  insisted 
that  I>ecause  the  first  paragraph,  which  is 
not  based  on  the  violation  of  the  ordinance 
of  the  town  of  Cicero  in  force  at  the  time 
of  the  accident,  does  contain  the  averment 
"that  Cass  street  is  a  public  street  in  said 
town,"  and  the  further  fact  that  the  Jury  by 
their  answers  to  Interrogatories  find  that 
"Cass  street  is  a  street  of  said  town,"  that 
the  necessary  averment  that  is  omitted  In 
the  second  paragraph  is  thereby  supplied, 
or  at  least  the  defect  Is  thereby  cured.  It 
must  be  remembered  that  this  paragraph  is 


tested  by  demurrer,  and  It  mnst  stand  or 
fall  unaided  by  the  allegahons  in  another 
paragraph,  or  part  of  the  record.  Fidelity, 
etc..  Co.  of  N.  Y.  V,  Sanders,  32  Ind.  App. 
448,  70  N.  E.  167;  American  Ins.  Co.  v.  Rep- 
logle,  114  Ind.  1,  15  N.  E.  810;  Louisville, 
etc.,  R.  Co.  V.  Bates,  146  Ind.  664,  45  N.  B. 
108;  Runner  v.  Scott,  150  Ind.  441,  50  N.  E. 
479;  Pittsburgh,  etc.,  B.  Co.  v.  Moore,  Adm*r, 
152  Ind.  345,  53  N.  E.  290,  44  L.  R.  A.  638; 
Cleveland,  etc.,  R.  Co.  v.  Parker,  154  Ind. 
163,  66  N.  E  86;  Goodwlne  v.  Cadwallader, 
158  Ind.  202,  61  N.  E.  939.  We  have  con- 
sidered the  questions  discussed  by  counsel, 
and  find  no  reason  for  cbangring  onr  opinion. 
Petition  for  rehearing  overruled. 


OARRICK  et  al.  v.  GARRICK  et  aL 

(No.  6,091.) 

(Appellate  (3onrt  of  Indiana.    April  23,  1&0&) 

Appeai^-Assionicents  of  Ebbob— DismssAT. 
Since  by  the  express  provisions  of  Bums' 
Ann.  St  1901,  f  667,  it  is  the  assignment  of  er- 
rors which  gives  the  Appellate  Court  jurisdic- 
tion. Its  absence  is  ground  for  dismissal  of  the 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |§  3086-3089.] 

Appeal  from  Circuit  (iourt.  Porter  County. 

Action  between  Joseph  Garrlck  and  othem 
against  Mary  Theresa  Garrlck  and  others. 
From  the  Judgment  rendered,  an  appeal  was 
t^ken.    Dismissed. 

Edward  Boyle,  Russell  Mott,  and  D.  B. 
Kelly,  for  appellants.  Grant  I).  Crumpack- 
er  and  William  Daly,  for  appellees. 

PER  CURIAM.  It  la  the  assignment  of 
errors,  as  provided  in  section  667,  Burns'  Ann. 
St  1901,  which  gives  tWs  court  Jurisdiction 
of  a  cause.  In  this  case  there  Is  no  assign- 
ment of  errors.  It,  therefore,  becomes  the 
duty  of  the  court  to  dismiss  this  appeal. 
Hawkins  v.  McDougal,  126  Ind.  544,  25  N. 
B.  820;   Ewbank's  Manual,  {{  13,  124. 

Appeal  dismissed. 


In  re  CARNEY'S  ESTATB. 

MYERS  V.  CARNEY  et  al. 

(No.  6,553.)  1 

(Appellate  CJourt  of  Indiana.    April  23,  1908.) 

L  WrLLS— CoNSTBtJCTioN— Ihtentioh  of  Tes- 
tator. 

The  intention  of  testator  as  expressed  In 
his  will,  determined  exclusively  from  the  words 
used  and  from  a  full  view  of  everythini?  contain- 
ed within  the  instrument,  governs  where  it  is 
not  inconsistent  with  some  established  rule  of 
law. 

?^A  %.^?"~?""'  <«««•  *n  point.  ■«  Cent  Dig. 
vol.  49,  Wills,  {  966.]  ' 

2.  Same— Corbtbtjction  iw  Favob  of  Ybstbd 

Estates. 

The  law  favors  vested  estates,  and  remain- 
ders will  not  be  held  contingent  where  they  can, 
consistently  with  the  intention  of  the  testator, 
be  held  to  be  vested. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dte 
vol.  49,  Wills,  H  1461,  1462^  ^ 

>  Transterred  to  Supreme  Court,  M  N.  B.  MO, 
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3.  Same  — WoKDB    o»    Sottitobshif  —  CoN- 

STBUCTION. 

Words  of  surTiTorship  in  a  will  in  tlie  ab- 
sence of  express  or  implied  intention  to  the  con- 
trary generally  refer  to  testator's  death. 

4.  Same.  " 

Where  testator  fixes  the  time  by  express  or 
implied  intention  for  the  distribution  of  his  es- 
tate to  his  children  at  the  death  of  his  widow, 
the  law  will  uphold  his  purpose. 

5.  Same. 

A  conditional  fee  may  be  created  by  will. 

6.  Same— Estates  Acquired. 

Testator  gave  his  property  to  his  wife  for 
life,  or  during  widowhood,  and  provided  that  on 
her  death  or  remarriage  bis  estate  should  be  dis- 
tributed to  the  heirs  of  a  decedent,  to  a  grand- 
ciiild,  and  to  children,  and  provided  tiiat  the  por- 
tion to  be  paid  to  the  heirs  of  the  decedent 
should  not  be  paid  until  they  arrived  at  the  age 
of  21,  and  if  either  should  die  l)efore  reaching 
21,  the  portion  of  the  one  so  dying  should  be 
paid  to  the  survivors,  except  his  children  should 
take,  and  that,  if  bis  grandson  or  either  of  the 
living  children*  should  die.  before  distribution, 
his  or  ber  portion  should  descend  as  intestate 
property.  Held,  that  the  children  of  testator 
took  a  conditional  fee,  which  ripened  into  an 
absolute  fee  on  the  death  of  the  widow ;  and  on 
the  death  of  a  daughter,  prior  to  the  death  of 
the  widow,  leaving  her  husband  her  only  heir  at 
law,  the  gift  was  defeated,  and  the  husband  took 
nothing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  9S  1351-1359.] 

Myers,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jennings  Coun- 
ty;  Francis  M.  Thompson,  Judge. 

Proceedings  for  the  settlement  of  the  final 
report  of  Henry  Carney,  Jr.,  executor  of  the 
will  of  Henry  Carney,  Sr.,  deceased.  From 
a  judgment  adjudging  that  James  W.  Myers, 
executor  of  Elizabeth  Myers,  deceased,  bad  no 
interest  in  the  estate,  he  appeals.    Aflarmed. 

Batcbelor  &  Son  and  Howe  ft  Batchelor, 
for  appellant  WlUard  New,  John  Overmyer, 
Burt  New,  and  F.  B,  Littleton,  for  appellee. 

OOMSTOCK,  J,  The  question  presented 
by  this  appeal  Is  raised  by  the  exceptions  of 
the  appellant,  James  W.  Myers,  to  the  final 
report  of  Henry  Carney,.  Jr.,  executor  of  the 
last  will  and  testament  of  Henry  Carney,  Sr., 
deceased.  The  Issue  raised  by  the  excep- 
tions was  whether  or  not  James  W.  Myers,  as 
snrrlTing  husband  and  only  heir  of  Elizabeth 
Myers,  a  daughter  of  Henry  Carney,  Sr., 
who  suTTlved  him,  was  entitled  to  a  one- 
elgbth  part  of  the  distributed  portion  of  the 
estate  of  Henry  Carney,  Sr.,  and  consequent- 
ly whether  or  not  his  exceptions  to  the  ex- 
ecutor's final  report  should  be  sustained 
or  overruled.  Upon  the  hearing  the  court 
found  that:  "The  executor,  James  W.  My- 
ers, bas  no  Interest  In  said  estate,  and  Is  not 
entitled  to  share  In  the  distribution  of  the 
assets  thereof,  and  that  the  final  repOTt  of 
Henry  Carney,  Jr.,  executor,  should  be  ap- 
proved, and  he  be  discharged  from  the  fur- 
ther duties  of  his  trust"  Judgment  was  ren- 
dered in  accordance  with  the  finding. 

The  errors  relied  on  for  reversal  are  the 
action  of  the  trial  court  In  overruling  the 
exceptions  to  the  final  report  of  Henry  Car- 


n^,  Jr.,  executor,  In  approving  the  report 
of  Henry  Carney,  Jr.,  executor.  In  overrul- 
ing appellant's  motion  for  a  new  trial.  The 
record  discloses  the  following  state  of  facts: 
On  the  5th  day  of  January,  1883,  Henry 
Carney,  Sr.,  died  testate.  The  first  second, 
third,  fourth,  and  fifth  Items  of  his  will  only 
are  material  to  the  consideration  of  the  ques- 
tion before  us.    They  are  as  follows: 

"First  I  bequeath  and  wHl  to  my  wife, 
Nancy  Carney,  all  of  the  real  estate  of  which 
I  die  the  owner,  to  have  and  to  bold  so  long 
as  she  continue  to  be  my  widow,  until  her 
death  therefor  and  during  her  natural  life. 

"Second.  When  my  said  wife  shall  cease 
to  be  my  widow  either  by  marriage  or  death, 
It  Is  my  will  tbat  my  real  estate  shall  be  sold 
and  the  proceeds  thereof  distributed  as  fol- 
Jovra,  to  wit:  To  the  children  and  heirs  of 
John  Carney,  deceased,  named  as  follows: 
Anna  Carney,  Cora  Carney,  James  F.  Car- 
ney, John  R.  Carney,  and  Henry  R.  Carney, 
the  one-eighth  of  the. proceeds  of  said  real 
estate.  To  the  child  of  Lucy  Bamum,  deceas- 
ed, to  wit:  Everett  Bamum,  the  one-eighth 
of  the  proceeds  of  the  sale  of  the  real  estate; 
to  Mary  McNeelan,  BUlzabeth  Myers,  Thomas 
B.  Carney,  Sarah  Hendricks,  Henry  Carney, 
Jr.,  and  Ehmma  Carney,  each  the  undivided 
one-eighth  of  the  proceeds  of  the  sale  of  the 
said  real  estate. 

"Third.  As  to  the  personal  estate  of  which 
I  may  die  possessed,  including  notes  and  ac- 
counts and  choses  in  action  of  every  kind,  I 
will  and  bequeath  the  same  to  my  said  wife 
so  long  as  she  continues  to  be  my  widow  and 
If  she  does  not  marry,  then  during  her  nat- 
ural life  coupled  with  the  power  to  sell  and 
dispose  of  the  same  absolutely  in  ber  dis- 
cretion and  with  the  further  power  to  pur- 
chase other  property  with  the  proceeds  there- 
of to  be  held  by  ber  in  the  same  way  and 
with  the  same  power  of  disposition  and  at 
the  marriage  of  my  said  wife  or  at  ber  death 
whatever  remains  of  my  personal  estate  or 
that  which  has  been  purchased  because  and 
through  the  proceeds  thereof,  the  same  shall 
be  sold  aitd  the  proceeds  divided  as  I  have 
herein  provided  for  the  division  of  the  pro- 
ceeds arising  from  the  sale  of  my  real  estate. 

"Fourth.  The  portion  to  be  paid  to  the 
heirs  of  John  Carney  hereinbefore  provided 
shall  not  be  paid  to  them  until  they  arrive 
and  l)ecome  twenty-one  years  of  age;  that  Is, 
each  shall  be  paid  his  or  her  part  as  he  or 
she  shall  become  twenty-one.  If  at  that  time 
the  real  and  personal  property  shall  have 
been  sold  and  the  proceeds  collected  as  here- 
inbefore provided,  if  either  one  of  the  said 
heirs  of  the  said  John  Carney  shall  die  be- 
fore reaching  twenty-one  years  of  age  or  be- 
fore distribution,  his  or  her  portion,  as  the 
case  may  be,  shall  be  paid  to  the  survivors 
except  he  or  she  have  children.  In  which  case 
the  portion  that  would  come  to  the  parent 
shall  go  to  such  children. 

"Fifth.  If  my  grandson,  Everett  Bamum, 
or  either  one  of  my  living  children  shall  die 
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before  dlstribntton  of  my  estate  as  herein- 
before provided,  his  or  her  portion  shall  de- 
scend as  provided  by  law  where  a  person  dies 
Intestate." 

At  the  time  of  the  execution  of  said  will, 
and  at  the  time  of  the  death  of  said  Henry 
Carney,  ^.,  the  sole  heirs  at  law  of  said 
Henry  Carney  were  the  beneficiaries  mention- 
ed In  eald  will,  to  wit:  His  widow,  Nancy 
Carney,  six  children,  and  six  grandchildren. 
When  the  will  was  made,  five  of  the  then 
living  children  were  living  In  wedlock,  and 
had  children — E^Ilzabeth  Myers,  Henry  Car- 
ney, Jr.,  Sarah  Hendricks,  Mary  McNeelan 
and  Thomas  B.  Carney.  The  testator's  re- 
maining child,  Ejmma  Carney,  was  then  un- 
married. His  daughter  Elizabeth  Myers  died 
June  16,  1894,  leaving  surviving  her  as  her 
only  heir  at  law  her  husband,  the  appellant, 
James  W.  Myers.  His  daughter  Mary  McNee- 
lan died  In  1886  or  1887,  leaving  surviving  as 
her  only  heirs  at  law  her  husband,  John  D 
McNeelan,  since  deceased,  and  children  by  a 
former  husband.  Sarah  J.  Hendricks  died  in 
1893,  leaving  surviving  as  her  only  heirs  at 
law  her  husband,  Edward  Hendricks,  and 
three  children,  Effie  Hendricks,  Maud  Hend- 
ricks Johnson,  and  Carney  Hendricks,  bom 
after  the  decease  of  the  testator,  all  of  whom 
are  still  living.  His  children  Emma  Carney, 
Thomas  B.  Carney,  and  Henry  Carney,  Jr., 
are  still  living.  The  child  of  Lucy  Bamum, 
a  daughter  deceased  at  the  time  the  will  was 
made,  to  wit,  Everett  Bamum,  to  whom  one- 
eighth  of  the  estate  is  given  by  the  will,  is 
living:  The  children  of  John  Carney,  a  son 
deceased  at  the  time  the  will  was  made,  to 
whom  one-eighth  of  the  estate  is  given,  are 
all  living.  Nancy  Carney,  testator's  widow, 
remained  his  widow  until  her  death  on  Janu- 
ary 26,  1905.  The  testator  postponed  the 
distribution  of  his  estate  until  after  the 
death  of  his  widow,  and  the  question  to  be 
determined  is,  what  disposition  Is  to  be  made 
of  the  shares  bequeathed  to  the  three  daugh- 
ters who  have  died  subsequently  to  the  death 
of  the  testator  and  prior  to  the  death  of 
the  widow?  ' 

The  text-books  which  treat  of  the  construc- 
tion of  wills  repeat  the  formula  that  the 
intention  of  the  testator  is  the  primary  con- 
sideration In  applying  the  rules  of  construc- 
tion. There  are  qualifications  of  the  rule,  the 
first  of  which  is  that  the  intention  expressed 
in  the  will  is  to  govern,  if  it  is  not  Incon- 
sistent with  some  established  rule  of  law, 
and  this  intention  must  be  Judged  of  exclu- 
sively from  the  words  used  and  from  a  full 
view  of  everything  "contained  within  the 
four  comers  of  the  instrument"  Hoxle  v. 
Hoxie,  7  Paige  (N.  Y.)  187;  Pate  v.  Bush- 
ong,  161  Ind.  533,  69  N.  B.  291,  63  L.  B.  A. 
S&3,  100  Am.  St  Rep.  287. 

It  is  also  well  settled  that  the  law  favors 
vested  estates,  and  that  remainders  will 
never  be  held  to  be  contingent  where  they 
can  consistently,  with  the  Intention  of  the 
testator,  be  held  to  be  vested.    It  Is  true  too 


that  words  of  survivorship  generally.  In  the 
absence  of  expressed  or  implied  Intention 
to  the  contrary,  are  considered  to  refer  to 
the  testator's  death.  In  recognition  of  these 
rules  this  court  has  held  in  the  well-consid- 
ered case  of  Nelson  v.  Nelson,  36  Ind.  App. 
336,  75  N.  m  679,  that  where  a  testator  made 
it  the  duty  of  his  executor,  at  the  death  of 
a  life  tenant,  to  convert  all  of  his  estate 
then  remaining  Into  money,  and  divid^  the 
proceeds  thereof,  an  equllable  conversion  of 
the  testator's  estate  took  place  at  the  time 
of  his  death,  and  such  conversion  was  not 
postponed  by  the  fact  that  the  land  is  not  to 
be  sold  until  after  the  death  of  the  life  ten- 
ant See,  also,  Burke  v.  Barrett,  31  Ind.  App. 
635,  67  N.  R  552.  "But,"  as  said  in  Corey. 
Adm'r,  V.  Springer,  188  Ind.  611,  37  N.  E. 
324,  "the  converse  Is  true  that,  where  there 
is  an  expressed  or  fairly  imslied  intention 
to  the  contrary,  the  law  will  carry  Into  ef- 
fect the  evident  purpose  of  the  testator,  and 
where  the  testator  Axes  the  time  by  expressed 
or  fairly  Implied  Intention  for  the  distribu- 
tion of  his  estate  to  hla  children  at  the  death 
of  his  widow,  the  law  will  uphold  his  purpose 
and  intention."  •  Wood  v.  Robertson,  supra; 
Pulse  V.  Osbom,  30  Ind.  App.  631,  64  N.  a 
50;  Wood  V.  Robertson,  113  Ind.  323,  15  N. 
E.  457. 

In  the  win  before  us  the  testator  fixed  the 
time  for  the  distribution  of  the  proceeds  of 
his  estate,  to  wit  when  his  widow  died  or 
remarried.  Until  one  or  the  other  event  oc- 
curred he  held  the  fee  conditional,  and  to 
ripen  absolutely  in  his  children  surviving  at 
the  time  Nancy  Carney  ceased  to  be  his  wid- 
ow. This  he  had  a  right  to  do.  A  condition- 
al fee  may  be  created  by  will  as  well  as  by 
deed.  Conditions  may  be  affixed  to  a  devise. 
A  less  estate  may  be  granted  to  continue 
until  the  happening  of  a  prescribed  event 
then  to  enlarge  into  an  absolute  fee.  Shimer 
V.  Mann,  99  Ind.  190,  50  Am.  Rep.  82.  The 
children  took  a  conditional  fee  to  ripen  Into, 
an  absolute  fee  upon  the  death  of  the  widow. 
The  estate  was  defeasible,  and  as  to  those 
who  died  before  the  widow  it  was  defeated. 
That  this  was  the  purpose  of  the  testator 
was,  we  think,  made  to  appear  by  items  4 
and  5  of  the  will,  the  first  of  which  express- 
ly provides  that  each  heir  of  John  Carney 
should  be  paid  his  or  her  portion  only  upon 
becoming  21  years  of  age,  and,  if  any  one  of 
them  should  die  before  reaching  that  age, 
his  or  her  portion  should  be  paid  to  the  sur- 
vivor, with  an  exception  in  the  event  of 
death  of  one  of  the  children  leaving  chil- 
drok;  the  second,  that  If  Everett  Bamum, 
grandson,  or  either  one  of  the  living  chil- 
dren of  the  testator,  should  die  before  the  dis- 
tribution provided  for,  his  or  her  portion 
should  descend  as  provided  by  law,  where  a 
person  dies  Intestate.  So  that,  if  any  of  the 
heirs  of  John  Carney  died  before  the  time 
fixed  for  distribution,  the  portion  which 
would  have  gone  to  such  heir  or  heirs  should 
be  paid  to  the  survivors  of  the  children  of 
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John  Carney,  deceased,  being  only  brothers 
or  sisters,  tmless  they  left  children,  and  the 
fifth  Item  makes  It  clear  that  ui>on  the  death 
nf  Everett  Barnum,  or  any  one  of  the  Ut- 
tng  heirs  of  the  testator,  It  was  to  descend 
from  the  testator  as  if  he  had  died  intestate. 
Elizabeth  Myers,  daughter  of  the  testator, 
baTlng  died  June  16,  1894,  being  prior  to  the 
death  of  the  widow,  leaving  her  only  heir  at 
law  her  husband,  the  appellant,  be  takes 
nothing. 
Judgment  affirmed. 

HADLEY,  P.  J.,  and  RABB  and  WATSON, 
33.,  concur.    BOBY,  OL  J.,  absent 

IfTERS,  J.  In  my  opinion  the  holding 
tat  the  case  of  Campbell  v.  Bradford,  166 
Ind.  451,  T7  K.  B.  849,  controls  the  case  at 
bar,  and  hence  the  Judgment  of  the  trial 
eourt  should  be  reversed.    I,  therefore,  dissent 


(it  Ind.  App.  au) 
ZORN  V.  WARREN-SCHARP  ASPHALT 

PAVING  CO.    (No.  632T.) 
(Appellate  (3oart  of  Indiana.     April  23,  1908.) 

1.  MUNICIPAI,     OOHPOBATIONS— iHPBOVEUEnrS 

—Advertisement  fob  Bids. 

Under  I^ws  1891,  p.  323,  c.  118  (Burne' 
Ann.  St.  1901,  S  4291),  providing  that  after  re- 
ceiving bids  for  the  improvement  of  a  street  In 
case  all  bids  are  rejected  as  nnsatisfactory,  then 
the  common  conncil  may  order  the  work  to  be 
done  by  the  street  commissioner,  the  total  cost  of 
the  work  not  to  be  in  excess  of  the  lowest  bid, 
or  that  the  common  council  moy  in  such  case 
readvertise  for  bids  for  the  work,  where,  after  a 
titr  conncil  accepted  one  of  a  number  of  bids 
submitted  for  the  pavement  of  a  street  in  re- 
sponse to  advertisement  therefor,  such  action 
was  reconsidered  and  the  bid  rejected,  and  the 
proposal  of  another  bidder,  submitted  at  the 
same  time  as  the  bid  rejected,  accepted,  without 
rcadvertisement  for  bids,  the  proceedings  were 
Jurisdictionally  defective,  and  insufficient  to  sup- 
port an  action  to  foreclose  an  assessment  for  the 
improvement. 

2.  Same— AssGSSMlCNTS— Kemedies    or   Prop- 
EBTT  Owners— Rstoppel. 

Where  proceedings  for  the  pavement  of  a 
street  were  jurisdictionally  defective,  and  the 
IHoperty  owner  gave  timely  notice  to  the  con- 
tractor and  the  city  that  he  would  contest  the 
assessment  if  the  improvement  was  made,  such 
property  owner  was  not  required  to  restrain  the 
improvement  by  injunction,  but  was  entitled  to 
raise  the  objection  in  a  suit  to  foreclose  the  as- 
sessment for  the  Improvement. 

Appeal   from    Soperlor   Court   La    Porte 
CJounty;    Chos.  H.  Truesdell,  Special  Judge. 
Modified  opinion. 
For  former  opinion,  see  81  N.  E.  672. 

Jas.  F.  Gallaher,  for  appellant  C  R. 
Collins  and  J.  B.  Collins,  for  appellee. 

MTERS,  J.  On  April  11,  1902,  appellee 
brought  this  action  to  foreclose  an  alleged 
street  paving  assessment  lien  against  appeU 
lant'B  property.  The  assessment  was  nuid« 
under  the  act  of  March  8,  1889.  (Acts 
1888,  p.  287,  c.  118),  and  amendments  thereto 
known  as  the  "Barrett  Law."  The  com- 
plaint  la  In  six  paragiapUa,  whicb  relate  to 


as  many  separate  pieces  of  property.  Nine 
paragraphs  of  answer  and  two  paragraphs 
of  reply  were  filed.  The  first  paragraph  of 
answer  and  the  first  paragraph  of  reply  were 
general  denials.  A  demurrer  was  sustained 
to  all  the  affirmative  paragraphs  of  answer 
except  the  seventh.  A  demurrer  to  the  sec- 
ond paragraph  of  reply  was  overruled.  Up- 
on the  Issues  thus  formed  the  cause  was 
tried  by  the  court,  and  finding  made  in  ap- 
pellee's favor  for  $2,027.43,  and  a  decree  en- 
tered accordingly.  Separate  errors  are  as- 
signed on  the  action  of  tbe  eourt  in  sus- 
taining appellee's  demurrer  to  the  several 
paragraphs  of  answer,  and  In  overruling  ap- 
pellant's demurrer  to  the  second  paragraph 
of  reply,  and  in  overruling  appellant's  mo- 
tion for  a  new  trial.  We  will  not  take  the 
space  to  discuss  separately  these  various 
assignments  of  error,  as  the  controlling  ques- 
tion is  one  of  power  In  the  council  to  make 
the  assessment,  and  is  presr^nted  by  uncon- 
troverted  facts,  which,  for  the  purpose  of  a 
decision  of  this  cause,  may  be  stated  as  fol- 
lows: 

On  January  23,  1809,  the  common  council 
of  the  city  of  Michigan  City,  by  a  two- 
thirds  vote  of  all  the  members  thereof,  pass- 
ed a  resolution  declaring  a  necessity  to  exist 
for  the  Improvement  of  certain  streets  In 
said  city  "by  paving  and  cui-bing  the  same 
with  good,  hard  burned  paving  brick,  laid 
on  a  base  of  crushed  stone  and  stone  curb- 
ing." It  was  at  the  same  time  "further  re- 
solved" to  Improve  these  streets  "by  paving 
with  sheet  asphalt  on  a  base  of  concrete, 
and  stone  curbing."  At  the  same  time  It 
was  "further  resolved"  to  Improve  the  same 
streets  "by  paving  with  asphalt  block  on  a 
base  of  crushed  stone,  and  stone  curbing." 
The  clerk,  as  directed  by  said  council,  gave 
notice  of  the  proposed  kinds  of  Improvement, 
as  set  out  in  the  resolution,  and  a  hearing 
was  had.  Afterwards,  on  March  18,  1899, 
by  a  two-thirds  vote  of  all  the  members  of 
said  council,  two  ordinances  were  passed; 
one  that  the  streets  be  improved  by  paving 
with  sheet  asphalt  bn  a  base  of  concrete, 
the  other  providing  for  the  improvement  of 
the  same  streets  by  paving  with  hard  burned 
paving  brick  on  a  base  of  concrete  E}acb  or- 
dinance ordered  that  the  clerk  advertise  for 
bids.  As  directed,  the  clerk  advertised  for 
bids  for  the  improvement  of  said  streets  by 
paving  the  same  with  sheet  asphalt  and  also 
by  Improving  the  same  with  good,  hard  burn- 
ed paving  brick.  In  response  to  the  adver- 
tisement, on  April  24,  1899,  a  number  of  bids 
were  received,  two  of  which  were  Introduced 
in  evidence.  The  bid  of  R.  F.  Conway  &  (3o. 
proposed  to  construct  a  combined  curb  and 
gutter  at  45  cents  per  llnenl  foot;  to  pave 
with  asphalt  as  per  specifications,  at  $1.45 
per  square  yard;  and  to  do  the  grading  at 
20  cents  per  cubic  yard.  The  bid  of  the 
Warren-Scharf  Asphalt  Paving  Company 
was  to  make  a  combined  curb  and  gutter  at 
CO  cents  per  lineal  foot;    to  pave  with  as- 
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pbalt,  as  per  speciflcatlona,  at  $1.75  pee 
square  yard;  and  to  do  the  grading  at  30 
cents  per  cubic  yard.  Tbe  proposals  'were 
submitted  to  a  committee  of  council,  who  oa 
May  S,  1899,  reported,  recommending  tbe  ac- 
ceptance of  tbe  bid  of  Conway  &  Co.,  and 
on  the  same  date,  the  council,  by  resolution, 
accepted  this  bid,  and  instructed  the  mayor 
to  enter  into  a  contract  for  said  Improve- 
ments with  that  company.  Conway  &  Co. 
did  not  enter  Into  a  cun.ract,  did  not  file  any 
bond,  and  did  no  worls  on  the  streets.  On 
November  27,  1899,  the  countU  adopted  a 
resolution  reciting  that  whereas  tbe  Arm  of 
Oonway  &  Co.  had  failed  and  refused  to 
proceed  with  the  Improvement  under  tbe  con- 
tract awarded  to  that  company  on  May  3, 
1899,  and  "whereas  there  prevails  among  the 
owners  of  the  real  estate  fronting  on  the 
several  lines  of  said  improvements  a  gox- 
eral  opinion  that  the  material  proposed  to 
be  used  by  said  R.  F.  Oonway  Company  Is  of 
inferior  or  at  least  doubtful  quality,  and  a 
large  number  of  said  owners  have  requested 
that  In  the  improvement  of  said  streets  as 
contemplated  In  tbe  specifications  adopted 
therefor  only  the  beat  Trinidad  Lake  as- 
phalt be  used,  even  though  tbe  cost  thereof 
be  slightly  greater  than  of  inferior  or  doubt- 
ful quality,  and  whereas  the  only  proposals 
submitted  to  this  council  to  make  said  Im- 
provement with  Trinidad  Lake  asphalt  was 
submitted  by  the  Warrcn-Scharf  Asphalt 
Paving  Company,  now,  therefore,  be  It  re- 
solved by  tbe  common  council  of  tbe  dty 
of  Michigan  City,  first,  that  tbe  vote  and 
action  of  this  common  coimcil  awarding  the 
contract  to  Improve  and  pave  Spring,  Pine, 
and  Wabash  streets  in  said  city  to  R.  F. 
Oonway  Company  of  Chicago,  Illinois,  be 
and  the  same  is  hereby,  reconsidered;  sec- 
ond, that  the  several  propositions  of  tbe 
Warren-Scbarf  Asphalt  Paving  Company  for 
improving  said  Spring,  Pine,  and  Wabash 
streets  by  grading,  curbing,  and  paving  the 
same  with  stone  and  cement  concrete,  and 
combined  curb  and  gutter  and  genuine  Trini- 
dad Lake  asphalt  according  to  the  plans, 
specifications,  and  profiles  prepared  by  the 
city  civil  engineer  and  adopted  by  this  com- 
mon council  and  now  on  Ale  in  tbe  city 
clerk's  office,  which  propositions  were  sub- 
mitted to  this  council  at  tbe  same  time  aa  - 
those  of  the  R.  F.  Conway  Company  afore- 
said, be,  and  tbe  same  are  hereby,  severally 
accepted,  and  tbe  contracts  for  making  said 
Improvements  are  hereby  severally  awarded 
to  said  Warren-Scbarf  Asphalt  Paving  Com- 
irany."  Provided  said  company  shall  within 
10  days  enter  into  a  contract  to  do  such  work 
"as  provided  in  said  specifications,  and  with 
Trinidad  Lake  asphalt,"  and  complete  the 
flame  by  a  day  named  and  file  a  specified 
bond.  The  mayor  was  also'  directed  to  enter 
into  a  contract  on  behalf  of  the  city  with 
said  paving  company.  In  accordance  with 
this  resolution,  on  November  28,  1899,  the 
mayor  entered  into  a  contract  with  appellee. 


On  September  24,  1900,  the  final  estimate  oa 
Spring  street,  and  on  October  8,  1900,  the 
final  estimate  on  Pine  street  was  reported 
by  the  city  engineer  of  said  city,  and  the 
same  was  referred  to  the  committee  on 
streets  and  alleys,  and  notice  ordered  and 
given  to  the  property  ownere  whose  property 
abutted  on  said  improvement,  and  a  hear- 
ing had  on  November  26,  1900.  On  this  last 
date  said  committee  reported  to  council  that 
said  contractor  had  compiled  with  and  com- 
pleted said  Improvement  in  accordance  with 
the  contracts;  that  the  property  described 
bad  been  benefited,  and  recommended  that 
the  Improvement  Ije  accepted,  and  that  the 
estimate  of  the  engineer  be  adopted  and  con- 
firmed. On  November  26,  1900,  the  report  of 
the  committee  and  the  final  estimate  and  the 
assessments  against  the  property  on  Pine 
street  were  by  resolution  approved  and  con- 
firmed, and  upon  the  filing  of  waivers  by 
property  owners  same  to  be  placed  upon  the 
tax  duplicate,  etc.  On  January  17,  1901, 
said  council  by  resolution  adopted  and  ap- 
proved the  final  estimate  and  the  assess- 
ments as  reported  by  the  committee,  and  as- 
sessed the  several  amounts  against  the  abut- 
ting property,  etc.  On  January  13,  1902, 
said  council  by  resolution  reconsidered  its 
rote  of  January  17,  1901,  and  the  assessments 
then  levied,  and  referred  the  matter  bade  to 
tbe  committee,  and  ordered  that  tbe  com- 
mittee meet  on  January  31,  1902,  to  hear  ofi- 
Jectlons  to  reassessments.  On  this  last  date 
the  committee  reported  to  council  corrected 
assessments  against  the  property  of  appel- 
lant, and  on  February  10,  1902,  the  amended 
assessments  so  reported  were  adopted  and 
approved  by  said  council,  and  are  the  assess- 
ments sued  on.  Appellee  in  the  performance 
of  its  contracts  began  work  on  Spring  street 
the  latter  part  of  June,  and  on  Pine  street  in 
July,  1900,  and  completed  the  work  on  Spring 
street  September  20  and  ,Pine  street  Octo- 
ber 4,  1900.  On  July  11,  1900,  and  before 
work  had  actually  begun  on  Pine  street,  ap- 
pellant caused  notice  to  be  served  on  appel- 
lee and  said  city,  notifying  them  that  he  was 
the  owner  of  the  real  estate  described  in  the 
complaint  herein;  that  It  abutted  on  that 
portion  of  Spring  and  Pine  streets  proposed 
to  be  improved;  that  he  was  not  acquiescing 
In  said  improvement;  that  he  would  not 
pay  any  amount  assessed  against  said  real 
estate  on  account  of  said  improvements,  and 
denied  any  authority  to  create  a  Hen  there- 
on for  the  cost  thereof,  because  the  contract 
between  appellee  and  said  city  was  void,  tor 
the  reason  that  on  May  3,  1899,  after  adver- 
tising for  bids  for  the  work  of  improving 
said  streets  tbe  common  council  of  said  city 
accepted  a  bid  other  than  that  of  appellee 
to  make  said  improvements,  and  that  the 
contract  with  appellee  was  entered  Into 
thereafter  without  advertising  and  submit- 
ting the  proposed  Improvement  for  bids  as  by 
the  statutes  of  Indiana  required;  that  the 
contract  provides  for  the  keeping  of  the  Im- 
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provement  In  repair  for  a  certain  number  of 
years,  and  because  the  cost  of  the  proposed 
Improyement  was  to  be  assessed  against  the 
abutting  property  per  front  foot,  regardless 
of  benefits. 

Tbe  foundation  of  this  action  Is  the  as- 
sessment. Lewis  T.  Albertaon,  23  Ind.  App. 
147,  158,  53  N.  E.  1071.  The  assessment  is 
conduslve  against  a  collateral  attack  (Hib- 
ben  V.  Smith,  158  Ind.  206,  82  N.  E.  447), 
unless  the  common  council  has  neglected 
to  cmnply  with  some  statutory  provision 
amounting  to  a  condition  precedent  to  the 
right  to  exercise  its  authority  to  make  the 
Improvement  and  assess  the  costs  thereof 
against  the  abutting  property.  Such  a  condi- 
tion is  a  check  upon  the  power  of  the  tribu- 
nal and  is  Jurisdictional  (Edwards  t.  Coop- 
er, 168  Ind.  54,  79  N.  E.  1047,  1063),  and 
a  failure  of  the  municipality  to  do  tliat 
which  the  Legislature  says  it  must  do,  to  ac- 
quire jurisdiction,  renders  tbe  proceeding  void. 
Cleveland,  etc.,  Ry.  Co.  v.  Edward  C.  Jones 
Co.,  20  Ind.  App.  87,  92,  50  N.  E.  810;  Bar- 
ber, etc.,  Paving  Co.  v.  Edgerton,  125  Ind. 
455,  25  N.  E.  436;  Niklaus  t.  Conkiing,  118 
Ind.  289,  20  N.  EL  797.  The  defense  inter- 
posed to  this  action  is  a  collateral  attack  on 
tlie  Judgment  of  the  council,  and  cannot  pre- 
vail unless  upon  the  face  of  the  proceedings 
some  mandatory  step  essentially  Jurisdic- 
tional has  been  omitted.  Brown  t.  Central 
Bermudez  Co.,  162  Ind.  452,  457,  69  N.  E. 
160;  Edwards  ▼.  Cooper,  supra;  City  of 
Indianapolis  v.  Consumers'  Gas  Trust  Co., 
140  Ind.  246,  253.  39  N.  K  943;  Ross  v. 
Stackhouse,  114  Ind.  200,  202,  16  N.  E.  501; 
Weir  V.  State,  96  Ind.  311;  Evansvllle,  etc., 
R.  Co.  ▼.  City  of  E^vansvine,  15  Ind.  396, 
421;  Eddy  v.  Wilson,  43  Vt  362.  The  power 
of  mnnidpalitiea  to  Impose  burdens  upon 
private  property  is  purely  statutory,  and  such 
statutes  are  to  be  strictly  construed.  Wick- 
wire  ▼.  City  of  Elktaart,  144  Ind.  306.  307, 
43  N.  B.  216;  Niklaus  ▼.  Gonkllng,  supra; 
Cleveland,  etc.,  Ry.  Co.  r.  Edward  C.  Jones 
Co.,  supra;  Mason  y.  Fearson,  9  How.  (TJ. 
8.)  248,  13  L.  Ed.  125;  Barber  Asphalt  Pav- 
ing Co.  v.  Edgerton,  20  Ind.  App.  461,  25  N. 
D.  436.  In  Case  y.  Johnson,  91  Ind.  477,  492, 
it  is  said:  "In  all  such  cases  (street  improve- 
ment) as  tbe  one  at  I>ar,  the  rule  has  been  re- 
peatedly declared  by  this  court  that  there 
must  be  a  strict  compliance  with  the  provi- 
sions of  the  statute;  or,  otherwise,  it  must 
1)e  held  that  the  proceedings  are  invalid,  il- 
legal, and  void" — citing  cases. 

Appellant  insists  that  tbe  council  had  no 
authority  under  the  statute  to  relet  the  con- 
tract to  appellee  without  readvertislng  for 
bids.  It  is  settled  that  "tbe  matter  of  accept- 
ing or  rejecting  bids,  and  of  letting  the  con- 
tract, is  purely  administrative  in  character, 
depending  entirely  upon  the  discretion  of  the 
common  council.  Platter  v.  County,  103  Ind. 
360,  2  N.  E.  544."  Ross  v.  Stackhouse,  114 
Ind.  203,  16  N.  B.  501.  But  the  question  of 
notice  inviting  proposals  for  the  work  Is  Juris- 


dictional. Ross  v.  Stackhouse,  114  Ind.  202, 
16  N.  E.  501,  and  cases  there  cited. 

Looking  to  the  statute  as  the  basis  of  appel- 
lant's insistence,  the  proviso  in  section  4291, 
Burns'  Ann.  St  1901,  provides  "that  after  re- 
ceiving bids  for  the  Improvement  of  any  street 
or  alley,  or  the  construction  of  any  sewer,  as 
aforesaid,  and  in  case  all  such  bids  are  re- 
jected as  unsatisfactory,  by  reason  of  the  bids 
being  for  too  great  a  price,  or  the  bidder  fail- 
ing to  give  a  satisfactory  bond,  or  for  any 
other  cause  deemed  sufficient  by  such  common 
council  or  board  of  trustees,  then,  and  in  such 
case,  the  common  council  of  any  city,  or  the 
board  of  trustees  of  any  Incorporated  town, 
may  order  the  work  to  be  done  by  the  street 
commissioner  of  such  city  or  the  marshal  of 
such  town;  but  in  such  case  the  total  cost 
of  the  work  to  be  assessed  against  the  proper- 
ty owners,  shall  not  be  in  excess  of  the  low- 
est responsible  bid  for  such  work,  which  cost 
shall  be  assessed  and  collected,  and  bonds 
may  be  issued  therefor,  as  provided  in  case  of 
the  letting  of  tbe  work  by  contract,  or  the 
council  or  board  of  trustees  may  in  such  case 
re-advertise  for  bids  for  said  work."  This 
proviso  was  added  to  section  4  of  the  act  ap- 
prove March  8,  1889,  by  an  amendment  ap- 
proved March  6,  1891.  Acts  1891,  p.  323,  c. 
118. 

la  the  case  at  bar  the  bid  of  Conway  &  C!o. 
was  accepted,  and  it  failed  to  comply  with 
the  provisions  of  the  statute  after  such  ac- 
ceptance. For  reasons  deemed  by  the  council 
snfBcient,  it  refused  to  contract  with  Ck>nway 
&  C!o.  to  do  the  work.  No  question  is  made 
that  the  council  had  sufficient  reason  for  fail- 
ing to  contract  with  this  company.  In  such 
case  the  statute  then  provides  that  the  coun- 
cil "may  order  the  work  to  be  done  by  the 
street  commissioner — but  the  total  cost  shall 
not  be  in  excess  of  the  lowest  responsible  bid 
for  said  work" — or  "the  council  or  board  of 
trustees  may  in  such'case  readvertise  for  bids 
for  said  work." 

When  the  Legislature  said  that  the  council 
"may"  have  the  work  done  by  the  street  com- 
missioner, or  "may"  readvertise  for  bids,  did 
It  mean  that  the  council  should  do  one  or  the 
other  or  that  it  might  do  neither,  but  adopt 
some  other  plan  not  mentioned  in  the  statute? 
The  question  raised  by  tbe  reletting  of  the 
contract  is  Jurisdictional.  It  is  simply  a 
question  of  power  vested  in  the  council  by  the 
statute.  Whether  the  course  pursued  by  the 
council  in  such  a  case  produced  equally  as 
good  or  better  results  than  could  have  been 
produced  by  following  the  prescribed  statu- 
tory method,  is  wholly  immaterial.  It  must 
be  conceded  in  any  such  case  that  if  tbe  coun- 
cil may  Ignore  one  provision  of  the  statute  it 
may  ignore  any  other  or  all.  In  this  case,  if 
the  council  had  the  power  to  relet  the  con- 
tract as  It  did.  and  thus  In  the  end  place  a 
Uen  upon  appellant's  property,  It  must  derive 
the  power  from  the  statute.  If  the  statute 
does  not  authorize  the  exercise  of  such  power, 
it  does  not  exist,  and  the  action  of  tbe  council 
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Is  a  nullity.  What  then  1b  the  meaning  of  tbe 
statute?  Applying  tLe  rule  of  strict  construc- 
tion, wben  tbe  council  determined  not  to  en- 
ter into  the  contract  with  the  Conway  Com- 
pany, It  waa  required  to  do  one  of  two  things ; 
either  have  the  work  done  by  the  city  street 
commissioner,  or  readvertlse  for  bids.  If  the 
work  was  ordered  done  by  the  street  commis- 
sioner, the  cost  must. not  be  In  excess  of  tbe 
lowest  responsible  bids  for  the  work.  It  Is 
true,  the  statute  says  the  council  may  order 
the  work  done  by  the  street  commissioner  or 
It  may  readvertlse  for  bids.  The  fact  must  be 
kept  In  view  that  the  council  was  exercising  a 
power  affecting  strictly  Individual  rights,  and 
that  statutes  of  this  kind  for  competitive  bld- 
■  ding  are  for  the  benefit  of  the  property  owner 
who  must  bear  tbe  expense  of  the  Improve- 
ment In  such  cases,  when  a  statute  directs 
the  performance  of  an  act,  which  Is  for  the 
benefit  of  the  citizens  or  the  public,  it  Is  to  be 
construed  as  mandatory,  and  not  directory. 
City  of  Madison  v.  Smith,  83  Ind.  502,  513. 
It  has  also  been  held  that  where  power  la 
given  to  public  ofllcers,  and  tbe  public  Interest 
or  individual  rights  call  for  Its  exercise,  the 
language  used,  though  permissive  In  form,  is 
in  fact  peremptory,  and  that  the  intent  of.  tbe 
Legislature  in  all  such  cases  waa  not  to  de- 
clare a  mere  direction,  but  to  impose  a  posi- 
tive and  absolute  duty.  Board  v.  United 
States,  4  Wall.  (U.  S.)  435,  18  L.  Ed.  419.  It 
is  also  held  that  whenever  It  Is  provided  that 
a  corporation  or  oflBcers  "may"  act  In  a  cer- 
tain way,  it  may  be  insisted  on  as  a  duty  for 
them  to  act  In  that  way.  Mason  v.  Fearson, 
supra. 

We  fail  to  see  how  It  can  be  said  that  a 
reletting  of  the  contract  in  this  case  was  no 
more  than  a  mere  irregularity.  It  must  be 
conceded  that  if  the  council  bad  any  author- 
ity at  all  to  let  a  contract  for  such  work,  it 
derived  the  power  from  some  statute.  What- 
ever discretion  the  council  was  authorized  to 
exercise  must  be  exercised  within  the  statute. 
Board  v.  Templeton,  61  Ind.  266.  The  statute 
authorized  the  council  to  do  one  of  two  things 
only.  It  had  no  discretion  to  do  anything 
else.  Had  it  power  to  do  one  or  the  other,  it 
might  have  committed  some  irregularity  that 
would  not  go  to  the  validity  of  the  proceeding 
(McEneney  v.  Town  of  Sullivan,  125  Ind.  407, 
411,  25  N.  E.  540) ;  but  In  this  case  the  action 
actually  taken  by  tbe  conncll  Is  not  only 
not  in  compliance  with  any  statutory  pro- 
vision, but  Is  In  disregard  of  the  statutory 
provision  for  Just  such  a  case.  If  these  two 
provisions  had  been  omitted  from  tbe  stat- 
ute, and  the  council  bad  taken  the  course 
It  did  take,  there  would  be  some  reason  to 
support  an  argument  that  the  action  of 
the  council  was  no  more  than  an  irregular- 
ity, but  the  statutory  check  was  disregard- 
ed, and  the  effect  of  the  action  of  the 
council  was  to  eliminate  these  provisions 
from  the  statute.  Had  the  Legislature  in- 
tended that  when  a  condition  like  that  in 
question  presented  itself  to  the  council,  tbe 


council  might  exercise  an  arbitrary  discretion 
and  proceed  with  the  work,  as  It  thought  best, 
it  certainly  would  not,  in  the  same  section, 
have  limited  the  exercise  of  that  discretion  to 
the  choice  of  one-  of  two  methods  to  be  pur- 
sued. 

In  Dickinson  v.  dty  of  Poughkeepsle,  76 
N.  Y.  65,  tbe  city  water  commissioners  bad 
power  to  let  a  contract  "to  the  lowest  bidder 
who  shall  give  due  security"  upon  public 
notice  of  proposals.  A  bidder  was  permitted 
by  the  engineer  to  whom  the  proposals  were 
referred  for  calculation  and  comparison  to 
alter  bis  bid  so  as  to  make  It  appear  lower 
than  the  others,  and  then,  after  acceptance  of 
this  bid,  a  contract  was  made  at  higher 
prices,  with  prices  stipulated  for  not  in  the 
competition  at  all,  and  a  clause  inserted  for 
the  benefit  of  the  contractor,  in  no  manner 
contemplated  by  or  offered  to  the  other  bid- 
ders, held  that  tbe  contract  was  unauthor- 
ized and  void,  and,  being  void  wben  executed, 
did  not  confer  upon  tbe  contractors  any  right 
of  action  thereunder. 

In  Mitchell  v.  City  of  Milwaukee,  18  Wis. 
99,  the  city  charter  required  that  all  work 
"shall  be  let  by  contract  to  the  lowest  bidder, 
and  due  notice  shall  be  gi^ien  of  the  time  and 
place  of  letting  such  contract."  Another  pro- 
vision, that  if  the  "work  be  not  done  within 
the  time  limited  in  such  contract  »  •  • 
the  commissioner  may  relet  such  work  with- 
out further  notice,"  did  not  dispense  with  the 
requirements  that  the  commissioner  should 
give  notice  of  a  reletting  of  the  contract; 
and,  where  tbe  contract  was  relet  without 
notice,  it  waa  held  that  the  contract  Itself, 
and  the  assessment  upon  a  lot  for  work  done 
under  it,  was  void. 

In  Twlss  V.  Port  Huron,  63  Mich.  528,  30 
N.  W.  177,  the  city  charter  required  that  con- 
tracts for  street  improvements  should  be  let 
to  the  lowest  bidder,  and  one  of  four  bidders 
whose  bid  was  the  lowest  was  allowed  to  be 
withdrawn,  the  same  on  the  ground  of  an 
alleged  mistake  In  the  amount,  and  the  con- 
tract was  awarded  to  the  next  lowest  bidder 
without  readvertisement ;  held,  that  such  ac- 
tion was  illegal,  and  that  such  readvertise- 
ment should  have  been  ordered;  that  the 
council  has  no  power  to  deprive  the  parties 
who  would  be  assured  of  the  benefit  of  the 
letting  to  the  lowest  bidder. 

In  Board  v.  Templeton,  51  Ind.  206,  It  la 
held  that  where,  at  the  time  fixed  In  the  ad- 
vertisement for  letting  the  contract  to  build 
a  courthouse,  the  commissioners  were  pre- 
vented from  receiving  bids  and  letting  the 
work,  by  an  Injunction  which  was  afterwards 
dissolved,  the  letting  of  the  wock  at  a  subse- 
quent time,  without  another  advertisement, 
was  beyond  tbe  power  of  the  board. 

In  Bass  Foundry  v.  The  Board,  115  Ind. 
231,  17  N.  E.  503,  a  contract  had  been  reg- 
ularly entered  Into,  and  the  contractor  had 
partially  completed  the  buildings,  and  then 
abandoned  the  work  and  declared  his  inabil- 
ity to  complete  it;    held,  that  the  commia- 
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siouers  might  complete  the  work  without  re- 
letting the  contract,  but  In  the  opinion  It  is 
said :  "In  the  event  that  a  contractor  should 
abandon  his  contract  when  the  work  is  at 
such  an  incipient  stage  as  that  to  complete  It 
would  amount  practically  to  the  construction 
of  a  courthouse  by  county  commissioners, 
without  regard  to  the  contract  previously  let, 
It  might  be  a  question  whether  contracts 
made  by  them  for  labor  and  material  would 
be  binding  as  such  upon  the  county." 

CouDsel  for  appellee  argues  that  the  power 
to  let  the  contract  was  not  exhausted  by  the 
first  letting,  and  that  It  was  within  the  coun- 
cil's discretion  to  make  the  second  letting, 
and  cite  the  case  of  Gibson  r.  Owens,  115 
Mo.  258,  21  S.  W.  1107.  In  that  case  a  gen- 
eral ordinance  providing  for  street  improve- 
ments  required  all  contracts  to  be  awarded 
by  the  city  engineer  "to  the  lowest  reliable 
and  responsible  bidder  or  bidders,  •  •  • 
who  will  sufficiently  guarantee  to  the  satis- 
faction of  the  comptroller  the  performance 
of  said  work  under  the  superintendence  and 
to  the  satisfaction  of  said  city  engineer. 
•  •  *  In  case  the  mayor  and  common 
council  should,  for  any  reason,  reject  all  the 
bids  offered,  the  city  engineer  shall  proceed 
to  advertise  such  work  again,  at  the  option 
of  the  common  council."  (Our  italics.)  The 
lowest  bidder  refused  to  enter  Into  a  con- 
tract and  make  the  required  guaranty,  and 
the  engineer  gave  the  contract  to  the  next 
lowest  bidder,  which  was  confirmed  by  the 
council. 

Appellee  also  relies  upon  the  cases  of  Ross 
V.  Stackbouse,  supra,  and  Boyd  v.  Murphy, 
127  Ind.  174,  25  N.  E.  702.  Both  of  these 
cases  were  decided  prior  to  the  amendment 
of  the  statute  above  referred  to  in  this  opin- 
ion. And,  but  for  that  amendment,  amount- 
ing to  a  direction  to  the  council,  their  action 
in  this  particular  might  be  regarded  as  an 
irregularity,  a  question  we  do  not  decide. 
The  appeal  in  each  case  was  from  a  precept 
issued  by  the  council,  and  the  court  held  that 
under  the  statute  no  question  of  fact  could 
be  tried  which  arose-  prior  to  the  execution 
of  the  contract  In  the  first  of  the  two  cases 
last  referred  to  the  court  said :  "While  it  is 
true  that  the  statute  prohibits  the  trial  of 
any  question  of  fact  which  arose  prior  to 
the  making  of  the  contract  for  a  street  im- 
provement, it  is  nevertheless  essential  that 
the  transcript  should  show  the  taking  of 
such  jurisdictional  steps  as  legally  authorized 
the  common  council  to  contract  for  the  im- 
provement It  must  appear  that  the  letting 
of  the  contract  was  advertised.  In  the  ab- 
sence of  notice  inviting  proposals  for  the 
work,  the  contract  will  be  invalid."  In  the 
last  case  the  contract  had  been  let  to  a  bidder 
wliose  bid  was  not  the  lowest,  but  was  the 
highest  bid,  and  was  let  on  the  condition  that 
the  contractor  do  some  extra  work  not  speci- 
fied in  tht'  Improvement  ordinance  and  adver- 
tisement for  bids.  It  was  held  that  the  coun- 
cil bad  the  power  to  choose  between  bidders, 

84  N.E.-33 


and,  when  it  bad  done  so,  that  Its  decision 
was  final;  that  it  must  be  presumed  that 
the  council  acted  in  good  faith  and  for  the 
best  Interests  of  both  the  city  and  property 
holders,  and  exercised  its  discretionary  pow- 
er wisely. 

We  are  referred  to  .the  ease  of  Lux,  etc.. 
Stone  Co.  V.  Donaldson,  162  Ind.  481,  488, 
68  N.  B.  1014.  The  question  there  and  the 
one  before  us  are  not  the  same.  In  that  case 
the  answer  admitted  that  an  advertisement 
for  bids  to  make  the  improvement  had  been 
given,  bids  received,  and  contract  let  to  do 
the  work  and  make  the  Improvement  accord- 
ing to  the  plans  and  specifications  on  file 
with  the  city  clerk,  the  work  reported  and  ap- 
proved as  having  been  completed  according 
to  contract,  assessments  reported  approved 
and  ordered  paid.  But  by  way  of  defense  to 
the.  collection  of  a  final  estimate,  it  was  al- 
leged that  the  work  was  not  done  according 
to  contract  by  reason  of  the  use  of  faulty  ma- 
terial, material  not  specified  in  the  specifica- 
tions, and  alleging  various  other  defects  in 
the  work,  and  that  such  material  was  used 
and  work  done  by  and  with  the  consent  of 
the  council  and  civil  engineer  without  ad- 
vertising for  bids,  and  that  no  bids  were  re- 
ceived for  the  kind  of  material  so  used  and 
for  the  kind  of  work  done.  This  answer 
was  held  bad  upon  the  ground  that  such  mat- 
ters so  set  up  were  not  available  as  a  defense 
in  a  collateral  attack  upon  the  proceedings  of 
the  council.  As  we  have  said,  there  Is  no 
pretense  that  the  municipality  attempted  to 
comply  with  the  statute  by  readvertlsing  for 
bids  before  letting  the  contract  to  appellee. 
Appellee  was  bound  to  take  notice  of  this 
omission.  City  of  Indianapolis  v.  Wann,  144 
Ind.  175,  188,  42  N.  E.  901,  31  L.  R.  A.  743 ; 
Smith  V.  Board,  6  Ind.  App.  153,  33  N.  E. 
243;  Hamilton  v.  City  of  Shelbyvllle,  6 
Ind.  App.  538,  33  N.  B.  1007.  In  Van  Sickle 
V.  Belknap,  129  Ind.  558,  28  N.  E.  305,  it  is 
said  that  "the  ordinance,  the  advertisement, 
and  the  award  are  as  essential  as  the  con- 
tract, but  no  one  of  them  In  itself  can  be  said 
to  be  the  foundation  of  the  lien.  The  truth  is 
that  these  things  constitute  steps  In  the  pro- 
cedure, but  no  one  of  them  constitutes  the 
foimdation  of  the  lien,  for  all  must  exist  to 
create  a  perfect  lien,  and,  where  there  is  no 
element  of  waiver  or  estoppel,  all  must  be 
shown  in  order  to  establish  an  enforceable 
right."  The  question  of  foreclosing  a  street 
assessment  lien  was  before  the  court  in  Pitts- 
burgh, etc.,  R.  Co.  V.  Fish,  158  Ind.  525,  6ff 
N.  E.  454,  and  in  that  case  the  court  said; 
"In  an  action  for  the  enforcement  of  a  right 
granted  by  a  special  statute,  not  only  the 
complaint,  but  the  proof,  must  show  that  all 
the  conditions  upon  which  the  right  depends 
have  been  complied  witli.  •  •  •  The  stat- 
ute plainly  provides  the  steps  that  shall  be 
taken  In  a  street  Improvement  to  create  an 
enforceable  Hen,  and  It  can  be  created  in  no 
other  way."  See,  also,  Brown  v.  Central 
Bermudez  Co.,  162  Ind.  456,  68  N.  E.  150. 
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The  question  In  this  case  Is  one  based  upon 
a  statutory  provision  Intended  for  the  protec- 
tion of  tbe  property  owner,  and  he  Is  entitled 
to  have  this  provision  substantially  compiled 
with  before  having  his  property  subjected  to 
an  assessment  growing  out  of  a  purely  statu- 
tory proceeding.  True,  the  statute  (section 
i294,  Burns'  Ann.  St.  1901)  provides  a  hear- 
ing upon  the  report  of  the  engineer  as  to  the 
final  estimate  of  the  cost  of  such  Improve- 
ment. But,  In  case  the  Improvement  has  beei 
completed  according  to  contract,  a  fact  when 
settled  by  the  council  is  Impervious  to  a  col- 
lateral attack,  because  of  mere  irregularities, 
the  same  section  provides  that  "the  common 
council  •  •  •  shall  assess  against  the 
several  lots  or  parcels  of  ground  the  several 
amounts  which  shall  be  assessed  for  and  on 
account  of  such  improvement."  Granting 
that  the  final  notice  provided  for  by  statute 
gives  the  council  Jurisdiction  over  the  per- 
sons of  the  abutting  property  owners  (Pitts- 
burgh, etc.,  R.  Co.  v.  Taber,  168  Ind.  419, 
426,  77  N.  E.  741),  and  the  law  Invests  that 
bocb^  with  Jurisdiction  over  the  subject-mat- 
ter (Brown  v.  Central  Bermudez  Co.,  supra), 
yet  It  must  be  remembered  that  jurisdic- 
tion over  the  subject-matter  depends  upon 
the  taking  of  certain  jurisdictional  steps,  and, 
when  all  have  been  taken,  the  law  acts  to 
give  the  council  such  Jurisdiction.  One  of 
these  steps  In  this  case  Is  the  giving  of  a 
prescribed  notice  of  an  intention  to  relet  the 
contract.  This  Is  not  a  case  of  an  attempt 
to  comply  with  the  statute  by  giving  a  notice 
which  proved  to  be  defective,  but  a  case  of 
no  notice  at  all.  It  Is  argued  that  the  notice 
of  the  time  for  the  original  letting  was  some 
notice  of  tbe  reletting,  and,  as  council  acted- 
upon  that  notice  and  adjudged  It  sufficient, 
no  advantage  of  such  action  can  be  taken  up- 
on collateral  attack.  The  record  does  not  dis- 
close any  action  on  tbe  part  of  the  common 
council  showing  such  an  adjudication,  but 
we  are  left  to  infer  that  It  did  because  of  Its 
affirmative  action  In  awarding  the  contract 
to  appellee.  No  such  Inference  follows.  The 
proceedings  which  resulted  In  giving  the  con- 
tract to  appellee  took,  place  nearly  seven 
months  after  the  acceptance  of  the  Conway 
&  Co.  bid.  The  original  notice  to  bidders  had 
served  Its  purpose.  In  response  thereto 'bids 
were  received.  One  of  these  bids  was  ac- 
cepted, and  thereby  all  others,  including  the 
bid  of  appellee,  were  Impliedly  rejected.  Tbe 
successful  bidder  failed  to  contract — failed 
to  give  a  satisfactory  bond — and  the  council 
by  resolution  rescinded  Its  original  action 
awarding  the  contract,  and  at  the  same  time 
Tea  warded  It  to  appellee,  when  from  the  very 
nature  of  things  the  work  could  not  be  done 
for  a  year  after  the  time  contemplated  by 
the  first  letting.  It  Is  well  known  that  condi- 
tions controlling  the  price  of  materials  and 
labor  for  such  Improvements  do  not  always 
remain  tbe  same,  and  that  bids  are  often  in- 
fluenced by  the  length  of  ,tlme  the  contract 
Is  entered  into  In  advance  of  the  time  the 


work  is  to  be  performed.  Such  facts  would 
Imply  a  legislative  Intention  In  the  enactment 
of  the  above  amendment  to  keep  In  the  open 
such  Improvements  for  competitive  bidding 
Impressed  with  the  conditions  existing  at  the 
time  of  such  reletting,  and  thereby  securing 
to  the  property  owners  the  open  market  for 
the  contemplated  Improvement. 

Appellee  insists  that  the  notice  of  July  11th 
given  by  appellant  to  appellee  and  said  city 
was  ineffectual ;  that  he  should  have  made 
an  effort  by  injunction  to  stop  the  improve- 
ment, and,  falling  to  do  so  until  after  the  Im- 
provement was  made,  he  Is  estopped  to  refuse 
to  pay  for  It.  Citing  City  of  Lafayette  v. 
Fowler,  34  Ind.  140.  This  particular  ques- 
tion has  been  decided  contrary  to  appellee's 
contention.    Edwards  ▼.  Cooper;  supra. 

For  the  reasons  stated  in  our  opinion,  tbe 
record  does  not  disclose  an  enforceable  lien. 

Judgment  reversed,  with  Instructions  to 
the  trial  court  to  sustain  appellant's  motion 
for  a  new  trial. 

HADLEY,  P.  J.,  and  COMSTOCK,  RABB, 
and  WATSON,  JJ.,  concur.  ROSY,  C  J., 
absent 


(41  Ind.  A.  EST) 
ROBBINS   y.  FORT  WAYNE   IRON   & 
STEEL  CO.    (No.  6,101.) 
(Appellate  Court  of  Indiana.    April  21,  1908.) 

1.  Tbial— Special  Vebdiot  —  Gerebai,  Vek- 

DICT — INCONSTSTENCY. 

Whether  facts  specially  found  cannot  be 
reconciled  with  the  general  verdict  must  be  de- 
termined from  the  complaint,  answer,  general 
verdict,  interrogatories,  and  answers  thereto. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Trial,  §f  867-861.] 

2.  Masteb  Aifn  Sebvant— Injttbies  to  Siebv- 
ANT— Satett  Device  Act. 

Bums'  Ann.  St  1901.  i  70871,  requiring  ex- 
posed machinery  in  factories  to  be  guarded,  does 
not  require  the  guarding  of  every  piece  of  ma- 
chinery, but  only  sach  as  are  daoKerons  to  em- 
ployes whose  duties  require  them  to  work  in  the 
immediate  vicinity  thereot 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S§  228-230.] 

3.  Same. 

In  order  to  sustain  a  recovery  for  death  or 
injuries  to  a  servant  under  Bums'  Ann.  St. 
1901,  {  7087i,  requiring  employers  to  guard  dan- 
gerous machinery,  it  must  be  shown  that  the 
person  injured  was  an  employ*;  that  the  ma- 
chinery was  unguarded  ;  that  it  was  dangerous ; 
that  the  injured  person's  duty  required  him  to 
work  in  the  immediate  vicinity  thereof ;  and 
that  it  could  have  been  properly  guarded  with- 
out rendering  it  useless  for  the  purposes  in- 
tended. 

[Ed.  Note. — For  cases  In  point  see  Cent.  Dig, 
vol.  34,  Master  and  Servant  §§  228-230.] 

4.  Same  —  Contbibtjtobt  Ngoliobnce  —  DiB- 
obediemce  of  Insxbuctioks. 

Intestate,  an  assistant  machinist  in  a  roll- 
ing mill,  was  directed  not  to  attempt  to  repair 
the  machinery  while  running,  and  was  left  oppo- 
site certain  rolls  that  were  to  l>e  repaired  while 
his  superior  went  to  give  the  signal  to  stop  tbe 
machinery,  having  first  admonished  intestate  not 
to  attempt  to  make  any  repair  until  the  machin- 
ery was  stopped.  Before  this  could  be  done, 
however,  intestate  was  caught  in  alleged  nn- 
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guarded  spindles  and  boxing  of  the  machine, 
and  was  killed.  Held,  that  intestate  was  neg- 
ligent as  a  matter  of  law,  and  that  his  admin- 
istratrix was  not  therefore  entitled  to  recover 
for  his  death  because  of  defendant's  failure  to 
guard  the  ispindles,  boxing,  sprocket  wheels,  and 
chain  of  the  machine,  under  Burns'  Ann.  St. 
1901,  {  7087i,  requiring  employers  under  certain 
circumstances  to  guard  dangerous  exposed  parts 
of  machinery. 

£Ed.  Note. — For  cases  in  i>oint,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  759-772.] 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty;  E.  A.  Bratton,  Judge. 

Action  by  Mary  C.  Bobbins,  as  administra- 
trix of  the  estate  of  Theodore  A.  Bobbins, 
deceased,  against  the  Fort  Wayne  Iron  & 
Steel  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.     AJBrmed. 

Colerlck  &  Nulde,  for  appellant  E.  E. 
SteTenson,  and  Zollana  &  ZoUars,  for  ap- 
pellee. 

MTEBS,  J.  Appellant,  as  administratrix, 
commenced  this  action  in  the  superior  court 
of  Allen  county  against  appellee,  a  manu- 
facturing company,  to  recoyer  damages  by 
reason  of  the  death  of  Theodore  A.  Bobbins 
alleged  to  have  been  caused  by  appellee's 
alleged  failure  to  properly  guard  certain 
parts  of  its  machinery.  The  venue  was 
changed  to  the  De  Kalb  circuit  court,  where 
the  cause  of  action,  as  stated  In  the  amend- 
ed third  paragraph  of  complaint,  answered 
In  denial,  was  submitted  to  a  jury,  result- 
ing in  a  general  verdict  for  appellant,  with 
answers  to  54  interrogatories.  Appellant's 
motion  for  Judgment  on  the  general  verdict 
was  overruled,  and  appellee's  motion  for 
Judgment  on  the  answers  to  the  Interroga- 
tories-was sustained.  Judgment  in  favor  of 
appellee.  The  ruling  of  the  court  on  each 
of  these  motions  Is  assigned  as  error. 

If  the  facta  specially  found  by  the  Jury  can- 
not be  reconciled  with  those  found  by  the 
general  verdict,  the  ruling  of  the  trial  court 
was  right.  This  question  must  be  determined 
from  the  complaint,  answer,  general  verdict, 
interrogatories,  and  answers  thereto.  Bemls 
Indianapolis  Bag  Co.  v.  Krentler,  167  Ind. 
653,  79  N.  B.  974.  Appellant  does  not  at- 
tempt to  particularize  the  facts  specially 
found  and  the  pleaded  facts  In  an  effort  to 
show  that  there  Is  no  irreconcilable  conflict, 
but  is  content  with  the  general  statements 
that  "the  special  findings  of  the  Jury  over- 
ride the  general  verdict  only  when  both  can- 
not stand,"  and  that  "the  answers  to  the  in- 
terrogatories were  not  such  as  to  be  wholly 
irreconcilable  with  the  general  verdict,  but 
that  from  the  allegations  of  the  complaint 
It  readily  appears  that  the  general  verdict 
Is  easily  supported  and  should  be  sustained." 

B'rom  the  complaint  it  appears  that  on 
February  1,  1904,  and  for  two  years  prior 
thereto,  appellee,  at  the  city  of  Fort  Wayne, 
Ind.,  was  engaged  In  the  business  of  manu- 
facturing and  rolling  Iron ;  that  for  the  pur- 
pose of  said  business  It  maintained  in  Its 


mill  "two  machines  set  side  by  side  for  the 
rolling  of  hot  iron  into  rods  and  strips ;  that 
each  machine  consisted  of  an  Iron  frame 
about  six  feet  high  and  six  feet  wide,  contain- 
ing three  horizontal  rollers  set  one  above  the 
other  in  said  frame,  the  shafts  of  which  roll- 
ers projected  through  said  frames,  and  were 
Joined,  fastened,  or  linked  to  the  ends  of  roll- 
ers projecting  in  a  like  manner  through 
the  frames  of  the  other  machine ;  that  there 
was  a  like  arrangement  of  links,  spindles, 
and  fasteners  between  the  north  set  of  roll- 
ers and  the  frame  thereof  and  the  engine 
that  furnished  the  power  to  run  said  ma- 
chine ;  that  there  was  a  space  of  about  three 
feet  between  said  machines  and  the  frames 
thereof,  and  a  like  space  between  said  north 
set  of  rollers  and  said  engine,  each  of  which 
said  spaces  contained  no  machinery  except  the 
roller  ends  and  the  couplings,  set  screws,  and 
attachments  connected  and  above  described; 
that  the  sole  purpose  of  said  projecting  shafts 
and  the  couplings,  links,  and  fastenings  there- 
of between  said  north  set  of  rollers  and  said 
engine  was  to  transmit  the  power  from  said 
engine  to  the  rollers  on  said  north  machine; 
that  said  machine  and  said  links  and  cou- 
plings between  said  machine  and  between 
said  engine  and  said  north  machine  in  the 
use  thereof  were  constantly  revolving  at  a 
high  and  dangerous  rate  of  speed;  but  that 
in  the  proper  use  of  said  rolling  machines 
in  defendant's  business  it  was  not  necessary 
at  any  time  to  leave  said  space  of  three  feet 
between  said  machines  and  the  frames  there- 
of, and  said  space  between  said  north  ma- 
chine and  said  engine,  open,  unprotected,  and 
exposed,  but  that  said  rolling  machines  would 
have  been  as  serviceable  to  the  defendant  if 
the  said  spaces  and  the  roller  ends  and  the 
couplings  connected  therewith  were  boxed  up 
or  provided  with  guards."  It  is  also  alleged 
that  said  roller  ends,  couplings,  and*  screws 
in  said  spaces  were  knowingly  left  unguard- 
ed; that  appellant's  decedent  was  In  the  em- 
ploy of  appellee  "as  an  oiler  and  assistant 
millwright,"  and  It  was  his  duty  to  oil  the 
machinery  about  said  mill  and  repair  the 
same;  that  on  said  day,  and  while  decedent 
was  In  the  line  of  his  duty,  and  while  examin- 
ing a  piece  of  machinery  near  said  unprotect- 
ed machinery  for  the  purpose  of  seeing  what, 
if  any,  repairs  were  needed,  "he  slipped,  fell, 
or  was  caught  between  said  unguarded  roll- 
er ends  between  said  north  rollers  and  said 
engine  without  any  fault  on  his  part,"  where- 
by he  was  crushed  and  instantly  killed.  It 
is  also  alleged  that  no  repairs  were  being 
made  nor  were  about  to  be  made  in  or  about 
said  roller  ends. 

The  Interrogatories  and  answers  thereto 
show;  That  appellant's  decedent  was  on 
February  1,  1904,  and  for  about  six  weeks 
prior  thereto,  in  the  employ  of  appellee  as 
an  assistant  millwright  Prior  to  his  engage- 
ment with  appellee  he  had  operated  steam 
engines  and  other  machinery.  As  a  part  of 
appellee's    machinery    there    was  what    la 
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Inown  as  '^uck  mill  rolls"  located  In  tbe 
Boutbeost  portion  of  tbe  mill  and  extending 
north  and  south.  Tbey  comprise  three  rolls, 
one  above  the  other.  The  north  end  of  tbe 
rolls  extends  through  an  iron  frame  and  Into 
another  frame  about  two  feet  distant.  These 
extensions  were  called  "spindles."  Next  to 
each  frame  on  the  spindle  was  boxing,  and 
on  tbe  boxing  on  tbe  lower  roll  was  a  sprock- 
et wheel,  to  which  was  attached  an  endless 
chain  connecting  the  sprocket  wheel  on  tbe 
feed  roll  located  Immediately  In  front  and 
east  of  the  lower  main  roll.  Tbe  platform 
or  floor  upon  which  tbe  men  worked  in  put- 
ting iron  through  tbe  rolls  extended  north 
and  terminated  at  about  the  sprocket  wheel 
on  the  feed  roll,  and  which  platform  was 
about  eight  Inches  above  the  ground.  Prior 
to  said  day  appellant's  decedent  bad  fre- 
quently assisted  in  adjusting  said  chain,  and 
bad  assisted  in  adjusting  chains  on  other 
sprocket  wheels  or  rolls  in  appellee's  mill, 
and  had  oiled  the  same,  and  was  familiar 
with  the  chains  and  tbe  construction  and 
operation  of  said  rolls,  the  movements  of 
which  were  open  and  visible  to  any  one  look- 
ing at  the  same,  and  any  person  of  ordinary 
Intelligence,  by  looking  at  said  rolls  and  box- 
ing when  In  operation,  would  Imow  that  in- 
jury would  result  to  a  person  drawn  between 
them.  That  prior  to  said  day  decedent  had 
been  warned  and  instructed  by  appellee  not 
to  attempt  to  adjust  said  feed  roll  chain  while 
tbe  machinery  was  in  motion,  and  bad  been 
instructed  not  to  attempt  to  repair  any  ma- 
chinery while  the  same  was  In  motion,  and 
knew  that  it  was  against  the  rule  of  appellee 
to  undertake  to  repair  machinery  while  in 
motion.  On  the  day  of  the  accident  Qulgley, 
bead  millwright,  and  decedent,  had  adjusted 
the  feed  roll  chain,  and  Immediately  prior  to 
tbe  accident  Qulgley  and  decedent  were  work- 
ing together,  and  decedent  was  standing  on 
the  ground  in  front  of  or  to  tbe  northeast  of 
said  spindles  and  the  sprocket  wheel  on  tbe 
feed  roll,  and  was  told  by  Qulgley  not  to  at- 
tempt to  adjust  the  chain  until  he  stopped 
the  machinery.  Qulgley  then  started  to  the 
place  where  he  could  signal  to  stop  the  ma- 
chinery, and  while  on  bis  way.  and  before 
reaching  the  place  to  give  the  signal,  the  sig- 
nal cord  being  abont  30  feet  south  of  the  rolls, 
decedent  was  caught  In  the  spludles  and  box- 
ing and  was  killed.  Decedeilt  was  familiar 
with  the  machinery  about  him  and  the  ground 
where  he  stood,  and  was  in  a  place  of  safety, 
and  bad  he  so  remained  until  the  machinery 
stopped  he  would  not  have  been  injured.  Tbe 
nature  of  the  ground  did  not  contribute  to 
tbe  accident.  Guards  could  have  been  main- 
tained which  would  have  kept  persons  from 
coming  In  contact  with  the  spindles  or 
sprocket  wheels,  but  when  making  repairs  or 
replacing  the  chain  it  would  have  been  neces- 
sary to  remove  such  guards. 

Appellant's  cause  of  action  is  based  upon 
appellee's  alleged  failure  to  guard  certain 
spindles,  boxing,  sprocket  wheels,  and  chain 


In  violation  of  tbe  provisions  of  tbe  factory 
act  (Acts  1899,  p.  234,  c.  141,  |  9;  section 
70871,  Bums'  Ann.  St.  1901).  This  section  of 
the  statute  has  been  construed  as  not  requir- 
ing every  piece  of  machinery  in  a  manu- 
facturing establishment  to  be  guarded.  La- 
porte  Carriage  Co.  v.  Sullender,  165  Ind.  290, 
301,  75  N.  B.  277.  "Factories  are  only  re- 
quired to  guard  against  such  dangers  as 
would  occur  to  a  reasonably  prudent  man  as 
liable  to  happen."  Grace  v.  Globe  Stove  & 
Range  Co.  (Ind.  App.)  82  N.  E.  99,  101,  and 
cases  there  cited.  It  has  also  been  held  that 
In  this  class  of  cases  tbe  assumption  of  risk 
doctrine  does  not  apply.  Beesler  v.  Laughlln, 
168  Ind.  38,  79  N.  E.  1033 ;  Chamberlain  v. 
Waymire,  32  Ind.  App.  442,  68  N.  B.  306,  70 
N.  E.  81.  But  the  law  of  contributory  negli- 
gence does  apply,  and  where  the  answers  to 
Interrogatories  establish  facts  showing  that 
the  injured  party  was  guilty  of  negligence, 
which  proximately  contributed  to  his  injury, 
he  cannot  recover  for  such  injury  unless  tbe 
negligence  of  tbe  master  was  so  gross  as  to 
imply  a  willful  Intention  to  Inflict  the  injury. 
Korrady  v.  Lake  Shore,  etc.,  R.  Co.,  131  Ind. 
261,  264,  29  N.  E.  1069.  This  Is  not  a  case  of 
willful  injury,  and  tbe  only  questlog  for  oar 
consideration  Is,  do  tbe  facte  specially  found 
by  the  jury  warrant  this  court  In  saying  as  a 
matter  of  law  that  the  decedent  was  guilty 
of  contributory  negligence?  If  so,  the  judg- 
ment must  be  affirmed. 

Appellee  makes  the  point  that  tbe  com- 
plaint and  answers  to  interrogatories  show 
that  tbe  macblbery  In  question  was  not  of 
tbe  kind  or  character  specifically  designated 
by  tbe  statute  to  be  guarded,  citing  Laportc 
Carriage  Co.  v.  Sullender,  supra.  On  this 
point  it  is  difficult  to  determine  from  the  de- 
cisions the  true  dividing  line  between  the 
class  of  machinery  or  appliances  designated 
to  be  guarded  and  tbe  class  not  within  the 
provisions  of  the  statute  and  possible  to 
guard  without  destroying  their  usefulness. 
It  was  evidently  the  purpose  of  tbe  Legis- 
lature in  enacting  this  statute  to  extend  tbe 
common-law  duty  of  persons  operating  man- 
ufacturing plants  to  furnish  a  safe  phice, 
works,  and  machinery  for  their  employes 
(Bessler  v.  Laughlln,  supra),  by  making  It 
the  imperative  duty  of  the  master  to  comply 
with  its  provisions  and  properly  guard  those 
parts  of  the  machinery  and  appliances  "dan- 
gerous to  the  servants  whose  duty  required 
them  to  work  in  the  immediate  vicinity 
thereof'  (Glens  Palis,  etc..  Cement  Co.  v. 
Travelers'  Ins.  Co.,  162  N.  Y.  399,  66  N.  E. 
897;  Robertson  v.  Ford,  164  Ind.  538,  545,  74 
N.  E.  1),  except  where  guards  would  render 
such  machinery  useless  for  tbe  purposes  for 
which  it  was  Intended  (Robertson  v.  Ford, 
supra;  Laporte  Carriage  Co.  v.  Sullender, 
supra).  In  tbe  case  last  cited  tbe  court  said: 
"What  evidently  was  Intended  or  contem- 
plated by  tbe  Legislature  was  that  those 
parts  of  the  machinery  which  were  danger- 
ous to  employes  whose  duties  required  them 
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to  work  to  the  Immediate  vldnlty  of  such 
dangeroos  machinery-  should  be  properly 
guarded,  In  order  to  minimize  as  far  as  prac- 
ticable the  perils  or  dangers  attending  their 
labor."  Prom  these  decisions  a  party  claim- 
ing damages  under  the  act  to  question  must 
affirmatively  sh(nr  (1)  that  be  was  an  em- 
ploy6;  (2)  that  the  machinery  in  question 
-vras  unguarded;  (3)  that  It  was  dangerous; 
(4)  that  bis  duties  required  him  to  work  in 
the  Immediate  vicinity  thereof;  and  (5)  that 
It  could  have  been  properly  guarded  without 
rendering  it  useless  for  the  purposes  Intend- 
ed. Conceding  that  the  general  verdict 
amounts  to  a  findtog  agatost  appellee  as  to 
ail  of  these  facts,  and  that  decedent  was 
not  contributorlly  negHgent,  and  that  all  rea- 
sonable presumptions  relating  to  facts  which 
might  have  been  proved  under  the  issues 
formed  (Lake  Shore,  etc.,  R.  Co.  t.  Graham, 
162  Ind.  374,  70  N.  B.  484)  are  to  be  todulged 
to  favor  of  such  verdict,  and  that  conclusions 
and  recitals  of  the  pleader  are  to  be  disre- 
garded (Robertson  v.  Ford,  164  Ind.  546,  74 
N.  E.  1;  City  of  Logansport  v.  Klhm,  159 
Ind.  68,  64  N.  B.  685),  we  have  a  complaint 
alleging  unguarded  machinery  described  as 
spindles,  boxing,  sprocket  wheels,  links,  and 
chato  located  In  a  certain  space  three  feet 
wide,  about  which  decedent  worked  when  the 
same  was  out  of  repair  or  was  in  need  of  oil. 
Connected  with  the  machinery  described 
were  the  muck  mill  rolls,  and  for  aught  that 
appears  In  the  complaint  they  were  guarded. 
Ko  other  machinery  was  to  that  part  of  the 
Inilldtog,  unless  we  may  infer  from  the  con- 
clusion of  the  pleader  tliat  there  was  another 
piece  of  machinery  near  the  machinery  de- 
scribed. How  near  or  how  far  away  does 
not  appear.  -Its  character  or  kind  is  not 
shown.  Whether  guarded  or  unguarded  is 
untold.  This  statement  In  the  complaint  is 
without  force  In  stating  the  cause  of  action. 
Robertson  v.  Ford,  supra.  The  character  of 
decedent's  employment  is  the  only  fact  from 
which  we  are  to  know  that  he  was  likely 
to  come  In  contact  with  the  alleged  unguard- 
ed parts  of  the  machinery  alleged  to  be 
dangerous  only  when  to  motion.  Compar- 
ing the  Issuable  facts  in  tbe  complaint  and 
the  facta  found  by  the  answers  to  the  tater- 
rogatories,  it  clearly  appears  that  the  head 
millwright,  in  company  with  the  decedent 
as  his  assistant,  Immediately  prior  to  the  ac- 
cident, had  in  mind  some  repair  to  thg  ma- 
chinery described  In  the  complaint.  With 
that  end  In  view  they  went  to  a  iwlnt  or 
place  near  said  machinery,  and  a  place  of 
safety,  and  knowtog  the  rules  of  tbe  master 
that  no  repairs  were  to  be  made  while  the 
machinery  was  in  motion,  and  the  fact 
that  the  decedent  was  admonished  by  his  as- 
sociate, who  was  to  charge,  not  to  attempt 
to  make  any  repair  until  the  machinery  was 
stopped,  and  that  he  was  caught  in  this 
came  machinery,  conclusively  shows  that  he 
did  violate  the  rules  of  the  master;  that  be 
did  not  heed  the  order  of  the  person  to 


charge  of  the  machtoery,  but  left  a  place  of 
safety  to  enter  a  place  obviously  dangerous, 
while  the  master  was  engaged  in  making  it 
safe.  The  answers  further  show  that  dece- 
dent's duties  under  his  employment  did  not 
bring  him  In  touch  with  the  machinery 
while  the  same  was  in  motion.  His  duties 
were  to  repair  It  when  not  running.  There- 
fore, as  we  see  this  case  as  disclosed  by  the 
record,  it  is  tmnecessary  for  us  to  decide 
whether  the  machinery  under  the  statute 
was  of  the  kind  or  class  to  be  guarded.  The 
answers  show  that  the  decedent  made  an 
attempt  to  perform  a  service  at  a  time  the 
known  rules  of  bis  employer  prohibited  it, 
and  in  the  face  of  danger  to  an  ordinary  ob- 
server, whereby  he  was  Injured.  It  is  appar- 
ent, therefore,  ftom  these  answers,  that  the 
decedent  did  not  use  ordinary  care  to  avoid 
danger,  and  Iiis  failure  to  do  so  proximately 
contributed  to  his  Injury.  This  conclusion 
precludes  a  recovery  In  this  action.  Salem- 
Bedford  Stone  Co.  v.  O'Brien,  12  Ind.  App. 
217,  40  N.  H.  430;  Southern  B.  Co.  v.  Davis, 
34  Ind.  App.  877,  382,  72  N.  E.  1053;  Lake 
Shore,  etc.,  R.  Co.  ▼.  Graham,  162  Ind.  378, 
70  N.  B.  484. 
Judgment  affirmed. 

HADLBY,  P.  J.,  and  COMSTOCK,  RABB, 
and  WATSON,  JJ.,  concur.  ROBY,  C.  J., 
absent 


(43  Ind.  A.  64) 
WAIiDRIP  V.   McCONNBI/Ii  et  aL 
(No.  6,304.) 

(Appellate  Court  of  Indiana,   Division   No.   1. 
April  21,  1908.) 

1.  APrEAL  —  ASSIORMENTS     OF    EbBOB  —  PUB- 
POSE— CONSTBUCTION. 

The  assignments  of  error  in  the  Apiiellate 
Conrt  are  appellant's  complaint,  and  toe  same 
rules  are  applied  in  their  construction  aa  are 
applied  to  compIaintSj  and,  where  a  stranger 
to  the  record  below  is  sought  to  be  made  a 
party  in  the  appellate  tribunal,  his  right  to  be 
made  a  party  to  the  appeal  should  be  set  out 
in  the  assignments  of  error  in  the  same  manner 
as  would  be  required  on  instituting  an  action  be- 
low. 

2.  PLEAniHG— Complaint— CAPAcmr  of  Pab- 
TIES  Defenuant— Fiduciaet  Capacitt. 

Where  a  party  is  sued  in  his  fiduciary  or 
representative  capacity,  the  complaint  must  con- 
tam  sufficient  averments  to  show  that  the  ac- 
tion is  so  brought,  and  that  liis  interest  or 
ri^ht  is  in  such  capacity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,   Pleading,  {§   101-103.] 

3.  Appeal— AssioNMEHTS   of    Ebbob— Suffi- 
ciency. 

Apipellant  brought  an  action  against  D.  J. 
M.  and  two  others,  not  including  the  present 
appellee,  for  alienating  his  wife's  affections, 
ana  judgment  being  had  for  defendants  below, 
he  appealed,  and  in  his  as.<!ignment  of  errors 
"R.  M.,  as  administrator  of  the  estate  of  D. 
J.  M.,  deceased,"  and  the  other  two  defendants 
below,  were  named  as  appellees,  there  being  no 
averments  in  the  assignment  of  errors  to  show 
why  D.  J.  M.  was  eliminated  as  a  i)arty  on 
appeal  and  R.  M.  made  a  party  in  his  place, 
or  the  right  and  interest  of  the  latter  in  the 
action,  except  his  fiduciary  description.     Held, 
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that  the  description  of  R.  M.,  as  administra- 
tor, etc.,  would  be  taken  to  be  merely  descriptio 
personee,  in  the  absence  of  averments  to  the 
contrary,  and  it  cannot  be  assumed  that  he  was 
properly  made  a  party  on  the  death  of  the 
original  defendant,  and,  as  there  was  not  a  suffi- 
cient showing  as  to  why  he  was  made  a  party, 
the  court  had  no  jurisdiction  of  the  appeal. 

4.  Same  —  Pboceboings  Not  in  Recobd  — 
Questions  fob  Review— Ebbobs  on  Re- 
cord. 

This  court  must  determine  a  case  on  ap- 
peal upon  the  facts  presented  bj  the  record, 
and  matters  not  disclosed  therein  cannot  be 
supplied  by -inference. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  3,  Appeal  and  Error,  |8  2774-2780,  2867- 
2877.] 

5.  Same  —  Parties  —  Appellees— Death  Be- 
FOBE  Appeal  —  Revival  of  Pboceedings 
AOAINST  Administbatob- PboCeoube. 

Under  Bums'  Ann.  St.  1901,  §  282,  pro- 
viding that  in  all  cases  where  actions  survive 
they  may  be  commenced  against  the  representa- 
tives of  the  deceased  to  whom  the  interest  in 
the  subject-matter  passed,  if  a  defendant  below 
died  after  judgment  for  him,  and  before  an 
appeal,  plaintiff  could  substitute  his  adminis- 
trator as  appellee  on  appeal  if  the  action  was 
one  that  might  be  revived  against  such  personal 
representative,  but  to.  do  so  appellant  must  have 
an  order  of  substitution  in  the  lower  court  and 
present  it  as  a  part  of  the  transcript,  or  allege 
facts  on  appeal  showing  his  right  to  make  the 
substitution,  so  that  this  court  will  not  be  left 
to  conjecture  aa  to  the  cause  of  the  substitu- 
tion. 

6.  Same  —  Assignments  of  Ebbob— Pasties 
Against  whom  Bbbob  mat  be  Assioneo. 

An  assi^ment  of  error,  like  a  complaint, 
must  be  against  the  proper  party,  the  rule  be- 
ing that  the  assignment  of  error  must  be  against 
a  party  in  whose  favor  the  alleged  erroneous 
ruling  was  made,  and  one  person  cannot  be  sued 
below  and  error  be  assigned  against  another 
without  showing  a  valid  reason  for  the  sub- 
stitution. 

Appeal  from  Superior  Ck>urt,  Tippecanoe 
County;  H.  H.  Vinton,  Judge. 

Action  by  Isaac  Waldrip  against  Ralph  Mc- 
Connell,  administrator  of  the  estate  of  David 
J.  McConnell,  deceased,  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Appeal  dismissed. 

M.  E.  Clodfelter.  H.  N.  Fine,  and  J.  G. 
King,  for  appellant  Will  R.  Wood,  J.  P. 
Saunderson,  and  Ralph  McConueU,  for  appel- 

16GS> 

HADIiEY,  P.  J.  This  Is  an  action  brought 
by  appellant  against  David  J.  McConnell, 
Mary  F.  McConnell,  and  George  A.  McCon- 
nell, to  recover  damages  resulting  from  an  al- 
leged conspiracy  to  alienate  the  affections  of 
appellant's  wife  and  wrongfully  obtain  his 
property.  Issue  was  Joined  by  a  general  de- 
nial, trial  bad  by  Jury,  and  verdict  rendered 
in  favor  of  defendants  and  against  appellant. 
Motion  for  a  new  trial  was  filed  by  appellant 
and  against  defendants  named,  and  overruled, 
and  Judgment  rendered  in  favor  of  said  de- 
fendants against  appellant,  in  accordance 
with  the  verdict  The  assignment  of  errors 
is  entitled:  "Isaac  Waldrip,  Appellant  v. 
Ralph  McConnell,  Administrator  of  the  Estate 
of  David  J.  McConnell,  Deceased,  Mary  Mc- 
Connell, George  A.  McCounelL"    There  Is  no 


showing  In  the  record  why  David  J.  McCon- 
nell, who  was  a  party  to  the  Judgment  below, 
is  not  made  a  party  appellee  In  this  cause,  and 
why  Ralph  McConnell,  administrator  of  one 
David  J.  McConnell,  Is  made  party  appellee, 
except  that  we  might  Infer  from  the  descrip- 
tion of  Ralph  McConnell  that  David  J.  Mc- 
Connell is  dead  and  that  Ralph  McConnell  had 
been  appointed  his  administrator.  - 

It  has  often  been  held  that  the  assignment 
of  errors  In  the  Appellate  Court  is  appellant's 
complaint,  and  the  same  rules  are  applied  in 
Its  construction  as  are  applied  to  complaints. 
In  so  far  as  they  are  applicable,  and  where  a 
stranger  to  the  record  below  Is  sought  to  be 
made  a  party  In  the  appellate  tribunal,  his 
interest  and  right  to  be  so  made  a  party  to 
the  appeal  should  be  set  out  in  the  assignment 
of  errors  to  the  same  extent  as  be  would  be 
required  to  show  such  Interest  and  right  if  he 
were  instituting  a  suit  in  the  nisi  prius  court 

It  is  well  settled  that  where  a  party  is  sued 
In  his  fiduciary  or  representative  capacity  the 
complaint  must  contain  sufficient  averments 
to  show  that  the  action  is  so  brought  and 
that  his  interest  or  right  is  in  such  capacity. 
Whlsler  v.  Whlsler,  182  Ind.  136,  67  N.  E.  984, 
70  N.  E.  15Z  As  the  assignment  of  errors 
stands,  this  court  cannot  know  whether  Ralph 
McConnell  is  sought  to  be  charged  In  a  fiduci- 
ary or  personal  capacity.  The  words  "admin- 
istrator of  the  estate  of  David  J.  McConnell, 
deceased,"  may  be  taken,  and,  in  the  absence 
of  any  averments  or  showing  to  the  contrary, 
should  be  taken  to  be  merely  descriptio  per- 
sons. Whether  this  fiduciary  relation  has 
been  established  by  a  court  of  competent  Juris- 
diction or  Is  a  surmise  of  the  pleader,  is  left  to 
us  to  Infer.  This  we  have  no  power  to  do. 
We  must  determine  a  cause  upon  the  facts 
presented  by  the  record,  and  matter  not  there- 
in disclosed  cannot  be  supplied  by  inferences. 

Assuming  as  a  fact  that  David  J.  McCon- 
nell died  after  rendition  of  the  Judgment  and 
prior  to  the  taking  of  the  appeal,  appellant 
would  have  the  right  to  substitute  his  person- 
al representative  as  appellee  In  the  appeal ; 
provided  the  action  was  one  that  survived  the 
decease  of  the  party  and  might  be  revived  by 
or  against  such  personal  representative^ 
Bums'  Ann.  St.  1901,  J  282.  But  to  avail  him- 
self of  this  provision  the  appellant  must  ei- 
ther have  an  order  of  substitution  In  the  court 
below,  and  present  such  order  as  a  part  of  the 
transcript,  or  must  present  the  facts  by  which 
he  claims  the  right  to  so  substitute  and  appeal 
to  this  court  in  such  a  way  that  this  court 
will  not  be  left  to  conjecture  or  doubt  as  to 
why  he  has  undertaken  to  exercise  said  right 
of  substitution. 

The  assignment  of  error,  like  a  complaint, 
must  be  against  the  proper  party.  One  person 
cannot  be  sued  in  the  court  below,  and  on  ap- 
peal error  be  assigned  against  another  with- 
out a  reason  being  given  clearly  showing  the 
right  of  such  substitution;  the  general  role 
being  that  the  assignment  of  error  must  be 
against  the  i)erson  in  whose  favor  the  alleged 
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erroneous  ruling  was  made.  Braden  t.  Lel- 
benguth,  Trustee,  126  Ind.  336,  25  N.  E.  899, 
and  cases  cited. 

David  J.  McConnell  was  a  party  to  the 
judgment  below,  and  therefore  a  necessary 
party  to  this  appeal,  and  Is  not  so  made  a 
party,  and  no  reason  has  been  given  why  he 
Is  not  thus  made  a  party,  and  no  sufficient 
showing  has  been  made  why  Ralph  McC!onneII, 
administrator  of  the  estate  of  David  J.  Mc- 
Connell, Is  made  a  party.  This  court  has  no 
Jurisdiction  In  the  cause. 

Appeal  dismissed. 


m  Ind.  A.  ses) 

INCORPORATED  TOWN  OF  NORTH  JUD- 
SON V.  UGHTCAP  et  al.    (No.  6,142.) 
(Appellate  Court  of  Indiana,   Division  No.  1. 
April  23,  1908.) 

1.  AppeaI/— Assignment  of  Ebbob— Waiveb. 

An  assignment  of  error  not  argued  presents 
no  question  in  the  Appellate  Court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  4256-1281.] 

2.  Watebs  and   Wateb  Coubseb— Floodinq 
Lands  —Actions  — Coicplaint— SurnciEN- 

CT. 

A  complaint  which  alleges  that  a  town  con- 
structed drains,  collected  surface  water,  and 
brought  the  water  to  plaintiff's  premises,  that 
it  failed  to  provide  an  egress  for  the  water  so 
collected,  and  that  by  reason  thereof  the  plain- 
tiff's premises  were  overflowed,  states  a  cause  of 
action  based  on  the  failure  of  the  town  to 
provide  for  the  escape  of  surface  water  collect- 
ed, and,  where  the  court  finds  that  the  waters 
that  overflowed  plaintiff's  premises  overflowed 
the  same  by  reason  of  the  failure  of  the  town 
to  provide  proi>er  drains  after  collecting  the 
water,  the  question  who  constructed  the  gutters 
collecting  the  water  is  immateriaL 
8.  Same— LiABiLiTT. 

A  town  collecting  surface  waters  in  a  chan- 
nel along  a  street,  and  then  obstructing  the 
channel,  thereby  causing  the  water  to  flow  on 
adjacent  property,  is  liable  for  the  injuries 
sustained. 

[BJd.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  48.  Wateis  and  Water  Courses,  {{  216- 
220.] 

4.  MuNiciPAi,   Corporations  —  Public    Im- 
provements—Ghadino   Streets— Damages. 

A  municipal  corporation  is  not  liable  for 
consequential  injuries  resulting  from  the  grad- 
ing of  streets  where  the  work  is  done  in  a  care- 
ful and  skillful  manner,  but  where  the  work  is 
done  in  a  negligent  and  unskillful  manner  it  is 
liable  for  injuries  to   adjacent   property. 

TBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,   Municipal   Corporations,   g  923.] 

5.  Watebs  and  Water  Courses— Flooding 
Lands — Negligence— Liabilitt. 

The  damming  of  the  gutter  along  a  street 
by  emlmnkment  without  providing  egress  for 
surface  waters  that  any  one  knows  will  collect 
is  negligence,  rendering  the  municipality  con- 
structing the  embankment  liable  for  injuries  to 
adjacent  property  caused  by  water  overflowing 
it 

[EM.  Note.— For  cases  in  point,  see  Cent.  Pig. 
vol.  48,  Waters  and  Water  Courses,  §§  216-220.] 

6.  Samk. 

A  town  graded  streets,  and  thereby  caused 
surface  water  to  flow  down  the  same  to  another 
street,  where  the  flow  was  obstructed  by  the 
grading  thereof.  On  account  of  insufficient  out- 
let the  water  was  backed  on  property  adjacent 
to  tlie  street    Held,  that  the  gradug  of  the 


street  was  negligently  done,  rendering  the  town 
liable  for  the  injuries  sustained. 

[Ed.  Note.-r-For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  {S  216-220.] 

Appeal  from  Circuit  Court,  Starke  Coun- 
ty;  T.  EL  Howard,  Special  Judge. 

Action  by  Henry  LIghtcap  and  others 
against  the  Incorporated  town  of  North  Jud- 
son.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Burson  &  Burson  and  Harry  Miller,  for 
appellant  H.  R.  Robblns,  W.  C.  Pentecost, 
and  J.  F.  Brems,  for  appellees. 

HADLET,  P.  J.  Appellees  sued  appellant 
to  recover  damages  on  account  of  the  Inun- 
dation of  certain  lots  belonging  to  said  ap- 
pellees In  the  appellant  town,  which  inun- 
dation was  caused  by  the  negligence  of  ap- 
pellant In  the  Improvement  of  Its  streets. 
There  was  a  trial  by  the  court,  and  upon  re- 
quest a  special  finding  of  facts  and  conclu- 
sion of  law  thereon  was  found,  by  which  It 
was  adjudged  that  appellees  recover  Judgment 
for  1125.  Appellant  excepted  to  the  conclu- 
sion of  law,  and  filed  a  motion  for  a  new 
trial,  which  was  overruled.  A  demurrer 
was  filed  to  the  complaint,  which  was  over- 
ruled. This  action  of  the  court  is  assigned 
as  error,  but  Is  not  argued,  and  therefore 
presents  no  question.  The  questions  properly 
presented  and  argued  are  error  In  stating  the 
conclusion  of  law  and  In  overruling  the  mo- 
tion for  a  new  trial.  Facts  found  by  the 
court  are  to  the  ^ect  that  appellees  own  the 
north  half  of  block  27  In  said  town;  that 
Keller  avenue  runs  north  and  south  along 
the  west  side  of  said  block.  Sycamore  street 
runs  east  and  west  along  the  north  side, 
and  Lain  street  runs  north  and  south  along 
the  east  side  of  said  property,  Keller  avenue 
Intersecting  Sycamore  street  at  the  north- 
west comer  of  said  property,  and  Lain  street 
Intersecting  Sycamore  street  at  the  north- 
east corner  of  said  property;  that  appellees' 
said  property  Is  lower  than  the  lots  to  the 
south  of  it,  and  likewise  lower  than  the  lots 
west  of  it;  that  for  80  rods  to  the  south  of 
appellees'  property  there  Is  a  continuous  rise 
in  the  ground;  that  there  Is  a  gutter  on  the 
west  side  of  Lain  street,  and  also  on  the 
south  side  of  Sycamore  street;  that  in  the 
spring  of  1001  appellant  established  a  grade 
for  Lain  and  Sycamore  streets,  and  graded 
the  same  by  using  a  road  scraper  and  round- 
ing the  bed  of  the  roadway  and  placing  on 
the  top  thereof  crushed  stone  and  gravel, 
thus  leaving  the  middle  of  the  street  several 
inches  higher  than  the  natural  surface  on 
either  side;  that  In  so  grading  said  street 
they  caused  Lain  and  Sycamore  streets  to 
cross  on  the  same  grade  heights.  Appellant 
placed  a  box  tile  across  Sycamore  street 
where  It  intersects  Keller  avenue,  but  al- 
lowed the  same  to  become  unfit  for  drainage. 
At  the  time  of  said  grading  it  also  placed  a 
four-Inch  tile  on  Sycamore  street  where  It 
intersected  Lain  street,  but  the  said  four- 
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Inch  tile  did  not  afford  a  sufficient  outlet 
for  the  water  which  flowed  do'wn  the  gutter 
of  Lain  street  at  times  of  heayy  rain  falls, 
and  during  1902  and  1903  appellees'  lots  were 
Inundated  by  water  flowing  from  the  lots  on 
the  south  and  down  Lain  street  and  Keller 
avenue  to  Sycamore  street;  that  the  gutter 
on  the  west  side  of  Lain  street  brought  the 
water  about  300  feet  south  of  Sycamore 
street;  that  Inundations  were  caused  by 
water  flowing  down  the  west  side  of  Lain 
street  and  the  east  side  of  Keller  avenue  to 
the  south  side  of  Sycamore  street  and  meet- 
ing at  the  Intersection  of  said  Sycamore 
street  The  four-inch  tile  on  Lain  street  and 
the  box  tile  on  Keller  avenue,  which  four- 
Inch  tile  and  wooden  box  tile  were  obstruct- 
ed, or  were  from  some  other  cause  inade- 
quate to  discharge  said  watera  In  conse- 
Quence  said  waters  flowed  across  the  side- 
walk upon  the  appellees'  lots,  and  there  re- 
mained until  they  sank  away.  There  are 
other  flndings  relative  to  the  amount  and 
character  of  damages  sustained.  It  thus  ap- 
pears that  the  injury  was  the  direct  result 
of  the  grading  of  the  street  and  the  negligent 
failure  of  the  town  In  providing  for  the 
egress  of  the  water  that  would  naturally 
and  necessarily  be  collected  at  the  points  of 
the  Intersections  of  said  three  streets. 

Appellant  contends  that  the  theory  of  the 
complaint  is  that  the  proximate  cause  of  the 
Injury  was  the  constructing  of  lateral  ditches 
and  drains,  and  collecting  the  surface  water 
from  distant  points  and  discharging  it  uiK>n 
appellees'  land,  and  that  there  is  no  finding 
that  appellant  constructed  any  such  drains, 
and  therefore  appellees  should  not  recover. 
We  do  not  so  understand  the  complaint  It 
Is  averred  that  the  appellant  did  construct 
such  drains  and  did  thereby  collect  the  sur- 
face water  and  bring  it  to  the  lots  of  appel- 
lees; but  it  avers  also  that  appellant  failed 
to  provide  an  egress  for  the  water  so  collect- 
ed, and  by  reason  thereof  appellees'  lota 
were  overflowed.  Thus,  basing  the  proxi- 
mate cause  of  the  Injury  upon  the  failure  of 
the  town  to  provide  for  the  escape  of  the 
waters  thus  brought  down,  the  special  flnd- 
Ing  declares  that  the  waters  that  overflowed 
appellees'  lots  flowed  down  the  gutters  of 
Keller  avenue  and  Lain  street,  and  by  rea- 
son of  the  lay  of  the  ground  and  the  failure 
of  appellont  to  provide  proper  drains  across 
Sycamore  street  the  lots  were  Inundated. 
As  thus  presented.  It  is  immaterial  who  con- 
structed the  gutters  or  ditches.  If  by  reason 
of  the  grading  of  the  streets  the  gutters 
through  which  said  water  flowed  were  thus 
obstructed,  and  by  reason  of  this  obstruction 
the  damage  was  done,  the  town  would  be 
liable  for  such  damage,  not  on  account  of 
having  constructed  the  gutters,  but  on  ac- 
count of  having  constructed  a  barrier  across 
the  gutters  that  obstructed  the  flow  of  the 
water  naturally  passing  through  them. 

Counsel  for  appellant  contend  that  this  Is  a 
ease  where  appellees  cannot  recover  under 


the  authorities  that  where  a  street  Is  Im' 
proved  and  the  grade  is  raised,  leaving  prop- 
erty below  the  street  level,  such  property 
owners  cannot  recover  for  the  damming  of 
the  surface  waters.  But  this  Is  not  such  a 
case.  In  this  case  waters  that  caused  the 
Injury  were  waters  that  were  collected  in  a 
channel  along  appellant's  street  and  by  rea- 
son of  appellant's  obstruction  in  the  channel 
the  same  was  caused  to  flow  upon  appellees' 
land.  In  such  a  case  the  town  is  liable. 
2  Dillon,  Mun.  Corp.  (4th  Eld.)  {  1049;  Pato- 
ka  Township  et  al.  ▼.  Hopkins,  131  Ind.  143, 
30  N.  E.  896,  31  Am.  St  Rep.  417;  City  of 
Indianapolis  t.  Huffer,  30  Ind.  235;  City  of 
North  Vernon  v.  Voegler,  103  Ind-  314,  2.N. 
E.  821;  Weis  t.  City  of  idadison,  76  Ind. 
241,  39  Am.  Rep.  135.  We  are  not  unmindful 
of  the  rule  that  has  long  and  steadily  been 
maintained  that  municipal  corporations  are 
not  responsible  for  consequential  injuries  re- 
sulting from  the  grading  of  streets  where 
the  work  is  done  in  a  careful  and  skillful 
manner.  But  this  rule  does  not  apply  here. 
This  case  comes  within  the  rule  that  has 
been  Just  as  long  maintained  that  where 
such  work  is  done  in  a  negligent  and  unskill'* 
ful  manner,  the  corporation  is  liable  for  in- 
juries resulting  to  adjacent  property.  City 
of  Indianapolis  v.  Huffer,  supra.  The  dam- 
ming of  the  gutters  along  the  streets  by  the 
embankments  without  providing  egress  for 
water  that  any  one  would  know  would  col- 
lect there  was  certainly  negligent  and  un- 
skillful. 

The  only  question  presented  upon  the  rul- 
ing on  the  motion  for  a  new  trial  is  that  the 
evidence  is  insufficient  to  sustain  the  finding, 
and  the  only  deficiency  In  the  evidence  point- 
ed out  is  that  there  was  no  evidence  that 
the  city  constructed  the  drains.  As  we  have 
heretofore   determined,    this    is    immaterial. 

It  is  also  contended  there  Is  no  evidence 
showing  that  the  Improvement  of  the  street 
was  negligently  done.  There  is  no  virtue  In^ 
this  contention.  The  evidence  shows  that^ 
by  the  grading  of  the  street  the  water  col- 
lected on  Lain  street  and  Keller  avenue,  and 
flowing  down  the  same  to  Sycamore  street 
was  there  obstructed  by  such  grading,  and 
its  onward  course  stopped  on  account  of  in- 
sufficient outlet  and  was  thereby  backed 
upon  appellees'  property.  This  shows  nejfll- 
gent  and  unskillful  construction. 

Judgment  affirmed. 


(41  tnd.  App.  4n) 
MITCHELLTREB  SCHOOL  TP.   OP  MAR- 
TIN COUNTT  V.  CARNAHAN  et  aL 
(No.  6.278.)* 
(Appellate  Court  of  Indiana.  Division  No.  2. 
April  24.  1008.) 

1.  ScHooi^  AND  ScnooL  Districts— School 
Township  —  Waehants— Natueb  —  Com- 
plaint. 

A  township  warrant  standinic  alone  creatos 
no  liability  against  the  townahin,  and  In  order 
to  sustain  an  action  based  upon  it  the  complaint 

•tar  to  Buprem*  Court  denlad. 
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must  show  by  proi>er  averment  what  !t  was 
friven  for,  and.  If  for  fi^oods  of  any  character, 
that  they  were  suitable;  nsefnl,  and  necessary 
for  the  township,  and  that  the  township  receiv- 
ed and  used  them. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  §  218.] 

2.    TvIMITATION     OF    ACTION — COMPUTATION     OF 

Period— AiTENDMENT  or  Pusadino — Action 

ON    TOWNBHIP   WABRANTB. 

A  demurrer  to  a  complaint  by  an  assitoiee 
of  a  warrant  given  by  a  school  township  for 
goods  sold  and  delivered  was  sustained  on  the 
irroand  that  the  complaint  did  not  set  out  that 
the  articles  for  which  the  warrant  was  issued 
were  received,  accepted,  and  used  by  the  town- 
ship, and  that  they  were  suitable,  useful,  and 
necessary  for  the  purpose  of  the  township,  and 
were  of  the  reiisonable  value  charged  for  the 
nine.  On  leave  of  court  the  assignor,  having 
a  reassignment  of  warrant,  was  .«ubstituted  as 
plaintiff,  and  an  amended  complaint  was  filed, 
based  on  the  common  counts  for  goods  sold  and 
delivered,  and  averring  for  what  the  goods  were 
sold,  and  that  they  were  received  and  used  by 
the  township,  etc.  Held,  that  the  amended  com- 
plaint did  not  set  up  a  different  cause  of  action 
■o  as  to  make  the  plea  of  limitations  available, 
■inoe  an  adiodication  under  the  original  com- 
plaint would  bar  the  action  under  the  amended 
complaint,  and  vice  versa. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S3.  Limitation  of  Actions,  K  643-547.1 

8.  Schools  and  School  Districts— School 
Township  Wabbantb  —  Mebobr  of  Obal 
contbact. 

The  issuance  of  a  school  township  warrant 
for  goods  sold  and  delivered  to  the  township 
does  not  merge  the  oral  contract  by  which  the 
goods  were  sold  in  the  written  warrant 

fE^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43.  Schools  and  School  Districts,  i  218.] 

4.  Pa TMBNT— School  Township  Wabbant— 
Evidence. 

A  school  township  warrant  given  for  goods 
■old  and  received  by  the  township  does  not 
amount  to  a  payment  of  the  account,  and  ia  not 
even  prima  facie  evidence  of  payment. 

Appeal  from  Clrcnlt  Court,  Lawrence  Conn- 
tj;    James  B.  Wilson,  Judge. 

Action  by  Magnns  J.  Camaban  and  others 
against  tbe  Mitcbelltree  school  township  of 
Martin  connty  on  a  township  warrant  From 
a  Judgment  sustaining  a  demnrror  to  tbe  a^- 
Bwer,  defendant  appeals.    Affirmed. 

Brooks  &  Brooks,  for  appellant  Gardiner, 
Tharp  &  Gardiner  and  E.  N.  Palmer,  for 
appeUees. 

RABB,  3.  On  tbe  6tb  day  of  December, 
1898,  tbe  trustee  of  appellant  township  ex- 
ecuted to  appellees  a  township  warrant  as 
evidence  of  an  indebtedness  of  tbe  school 
township  to  appellees  for  material  and  fur- 
niture purchased  by  said  trustee  from  appel- 
lees, and  used  by  said  trustee  In  the  construc- 
tion and  equipment  of  a  schoolbouse  In  said 
township.  The  warrant  was  In  the  following 
terms:  "^425.00.  State  of  Indiana,  Martlij 
County.  MItchelltree  township.  In  the  coun- 
ty and  state  -aforesaid,  will  pay  to  the  order 
of  M.  J.  Camaban  &  Co.,  Loc«j:ootee,  Ind.,  four 
hundred  twenty-flve  dollars  out  of  the  special 
School  fund  for  building  material  for  school- 
house,  Dlst.  No.  2,  payable  at  Martin  Co.  Bk. 
bank  of  Shoals  on  or  before  tbe  6th  day  of 


December,  1000,  value  received,  waiving  val- 
uation and  appraisement  laws  of  the  state  of 
Indiana,  with  Interest  thereon  at  the  rate  of 
8  per  cent,  per  annum  from  the  Ctb  day  of 
Dec.,  1898,  until  paid  and  attorneys'  fees. 
Dated  Dec.  6,  1898.  Per  I.  T.  Carothcrs, 
trustee  of  MItchelltree  township,  Martin 
County,  Indiana."  This  warrant  was  assign- 
ed by  appellees  to  one  Hall,  who  on  the  1st 
day  of  February,  1002,  Instituted  this  action 
on  the  warrant,  averring  in  the  complaint 
the  execution  of  the  warrant,  and  that  It  was 
given  for  goods  sold  and  delivered,  received, 
and  used  by  the  appellant,  and  making  the 
warrant  a  part  of  the  complaint,- and  aver- 
ring that  the  board  of  county  commissioners 
of  Martin- county  sitting  as  a  board  for  the 
purpose  of  auditing  claims  and  warrants 
against  the  various  townships  of  said  county 
"did  investigate  and  learn  for  what  purpose 
said  warrant  was  drawn,  and  as  to  whether 
or  not  it  was  a  proper  and  legal  charge 
against  the  special  school  fund  of  tbe  defend- 
ant, and  as  to  whether  or  not  the  articles  for 
which  said  warrant  was  drawn  were  within 
the  proper  and  legitimate  purpose  of  said  de- 
fendant, and  as  to  whether  or  not  the  defend- 
ant bad  use  therefor,  and  as  to  whether  or 
not  tbe  amount  named  in  said  warrant  was  a 
reasonable  compensation  for  the  articles  fur- 
nished, and  as  to  whether  or  not  there  was 
any  occasion  for  the  purchase  or  contracting 
for  tbe  same,  and  did  audit  said  daim  and 
approve  tbe  same  as  to  the  amount  of  said 
warrant,  and  did  then  as  evidence  thereof 
write  and  stamp  on  the  face  of  said  warrant" 
A  copy  of  the  approval  Is  made  an  exhibit 
with  the  complaint  A  demurrer  was  over- 
ruled to  this  complaint,  issue  formed  there- 
on, a  trial  bad,  resulting  in  a  finding  and 
judgment  In  favor  of  the  plaintiff  for  the 
amount  of  his  claim,  an  appeal  to  the  Su- 
preme Court  taken,  where  tbe  cause  was  re- 
versed for  error  in  overruling  the  demurrer 
to  the  complaint  The  cause  is  reported  in 
163  Ind.  667,  72  N.  B.  641. 

The  complaint  proceeded  upon  the  Idea  that 
Act  March  8,  1807  (Acts  1897,  p.  222,  c.  144), 
had  so  far  modifled  tbe  rules  of  pleading 
and  proof  in  actions  of  this  character  as  to 
make  the  action  of  the  board  of  county  com- 
missioners in  auditing  township  warrants 
take  the  place  of  averment  In  the  complaint 
and  proof  on  tbe  trial  that  tbe  articles  for 
which  tbe  warrant  was  issued  were  received, 
accepted,  and  used  by  the  township,  and  that 
they  were  suitable,  useful,  and  necessary  for 
tbe  purpose  of  the  township,  and  were  of 
the  reasonable  value  charged  for  the  same, 
as  required  by  the  law  as  it  bad  been  de- 
clared In  the  case  of  Boyd  v.  Mill  Creek 
School  Township,  114  Ind.  210,  16  N.  E.  511 ; 
Bloomlngton  School  Township  v.  National 
School  Furnishing  Co.,  107  Ind.  43,  7  N.  E. 
700;  Union  School  Township  v.  First  Na- 
tional Bank,  102  Ind.  464,  2  N.  E.  194 ;  State 
ex  rel.  v.  Hawes.  112  Ind.  823,  14  N.  E.  87; 
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Reeve  School  Township  v.  Dodson,  98  Ind. 
497;  and  numerous  other  cases.  The  court 
held  that  this  was  a  mistalcen  view,  and  that 
the  rule  of  pleading  and  proof  in  this  class 
ot  cases  remained  unchanged,  and  that  the 
complaint  was  bad  for  lack  of  the  averments 
that  the  articles  for  -which  the  warrant  was 
issued  were  suitable,  useful,  and  necessary 
for  the  purpose  of  the  school  township.  The 
case  was  reversed,  with  instructions  to  the 
court  below  to  sustain  the  demurrer  to  the 
complaint,  and  for  further  proceedings  not 
inconsistent  with  the  opinion.  Upon  the  re- 
turn of  the  case  to  the  lower  court  the 
appellees  filed  a  petition  averring  the  reassign- 
ment to  them  of  the  warrant  by  the  plaintiff 
Hall,  and  asking  to  be  substituted  as  parties 
plaintiff,  with  leave  to  file  amended  and  sub- 
stituted complaint,  -which  leave  was  granted, 
and  the  plalntifCs  filed  on  the  2d  day  of 
May,  1906,  their  amended  and  substituted 
complaint,  based  on  a  common  count  for 
goods  sold  and  delivered,  with  a  bill  of  par- 
ticulars of  the  goods  sold,  and  averring  that 
they  were  sold  by  the  appellees  to  the  ap- 
pellant to  be  used,  and  that  they  were  used. 
In  the  construction  and  equipment  of  a 
schoolhouse  for  the  appellant  township ; 
that  the  same  were  suitable,  useful,  and  nec- 
essary in  the  construction  and  equipment  of 
said  schoolhouse;  and  that  on  the  6th  day 
of  December,  1898,  the  trustee  executed  to 
the  appellees  the  warrant  set  out  in  the  orig- 
inal paragraph  of  the  complaint  To  this 
complaint  tbe  defendant  answered  that  the 
plaintiffs'  cause  of  action  did  not  accrue 
within  six  years  from  tbe  date  of  the  filing 
of  the  amended  complaint  To  this  answer 
a  demurrer  was  sustained,  and  this  ruling 
of  the  court  presents  one  of  the  questions 
arising  in  this  cause;  It  being  the  conten' 
tion  of  tbe  appellant  that  the  amended  com- 
plaint set  up  a  new  and  different  cause  of 
action  from  that  contained  In  the  original 
complaint  and  that  therefore  tbe  amend- 
ment would  not  relate  back  to  the  date  of 
the  filing  of  the  original  complaint  There 
Is  no  controversy  as  to  tbe  rule  of  law  prop- 
er to  apply  to  tbe  case.  It  is  well  settled 
that  If  an  amended  complaint  brings  into 
the  case  a  new  and  substantially  different 
cause  of  action  from  the  one  originally  de- 
clared upon,  the  filing  of  the  original  action 
will  not  stop  the  running  of  the  statute  of 
limitations,  and  that  it  will  continue  until 
the  date  of  tbe  filing  of  the  amended  com- 
plaint but,  If  the  amendment  does  not  pre- 
sent a  substantially  different  cause  of  action 
from  that  originally  declared  upon,  the 
amendment  relates  back  to  the  date  of  the 
filing  of  tbe  original  complaint 

The  difllculty  arises  In  this  case  In  the 
application  of  the  rule.  We  are  called  upon 
to  determine  here  whether  or  not  there  Is  a 
substantial  variance  between  the  cause  of  ac- 
tion declared  upon  in  the  original  complaint 
and  that  declared  upon  in  the  amended  com- 
plaint   It  seems  to  us  that  there  can  be  no 


doubt  but  that  the  appellees  would  have  the 
right  upon  the  demurrer  being  sustained  to 
their  original  complaint  to  amend  that  com- 
plaint to  make  it  sufficient  upon  the  theory 
upon  which  it  was  predicated.  The  plain- 
tiffs would  have  the  right  by  amendment  to 
aver  in  their  complaint  that  the  goods  for 
which  the  warrant  was  issued  were  suitable, 
useful,  and  necessary  for  the  purpose  of  the 
township,  and  that  such  amendment  would 
be  carried  back  to  the  date  of  the  filing  of 
tbe  original  complaint  and  that  notwith- 
standing the  fact  that  the  plaintiffs'  cause  of 
action  was  imperfectly  stated,  yet  that  all 
matters  that  might  have  been  litigated  upon 
an  amended  and  sufficient  complaint  based 
upon  the  warrant  are  properly  within  the 
Us  pendens  of  the  complaint  as  originally 
filed,  although  the  complaint  at  the  time  it 
was  originally  filed  was  not  sufficient  be- 
cause it  Imperfectly  stated  tbe  facts  nec- 
essary to  make  out  a  cause  of  action.  A 
township  warrant  Is  an  anomalous  kind  of 
contract  It  is  not  a  promissory  note  in  any 
sense  of  the  word.  Standing  alone  It  cre- 
ates no  liability  against  the  township,  and 
in  order  to  sustain  an  action  based  upon  It 
the  complaint  must  show  by  proper  averment 
what  It  was  given  for,  and,  if  for  goods  of 
any  character,  that  they  were  suitable,  use- 
ful, and  necessary  for  the  township,  and  that 
the  township  received  and  used  them.  In 
this  case,  to  make  out  tbe  appellees'  case 
against  the  school  township  upon  the  war- 
rant set  forth  in  the  original  complaint  It 
was  necessary  that  the  complaint  allege  and 
the  proof  show  substantially  every  fact  that 
would  have  to  be  alleged  and  shown  In  an 
action  on  an  account  for  the  same  goods 
sold  and  delivered  by  appellees  to  the  town- 
ship. In  the  case  of  Nelson  v.  First  Nation- 
al Bank,  139  Ala.  578,  36  South.  707.  101 
Am.  St  Rep.  52,  In  reference  to  this  ques- 
tion It  Is  said:  "It  seems  to  be  the  settled 
rule  that  the  amendment  In  order  to  come 
within  the  doctrine  of  relation  back  to  the 
commencement  of  tbe  suit  must  be  a  vary- 
ing form  of  expression  of  the  claim  or  cause 
of  action  sued  on,  and  the  subject-mat^r  of 
the  amendment  wholly  within  the  Us  pen- 
dens of  the  original  suit  If  the  matter  in- 
troduced by  way  of  amendment  introduces  a 
new  claim  or  cause  of  action  requiring  a  dif- 
ferent character  of  evidence  for  its  sup- 
port, and  affording  a  different  defense  from 
that  originally  presented,  it  will  not  relate 
back."  We  understand  the  term  "lis  pen- 
dens" as  used  here  to  mean  the  matters  pre- 
sented for  adjudication  by  the  original  com- 
plaint and  of  which  the  defendant  is  bound 
to  take  notice.  In  determining  whether  or 
not  an  amendment  relates  back  to  tbe  com- 
mencement of  the  action  so  as  to  arrest  the 
statute  of  limitations  at  that  time,  this  court 
say  in  the  case  of  Shirk  v.  Coyle,  2  Ind.  App. 
354,  27  N.  E.  638:  "In  general  amendments 
to  complaints  relate  to  the  time  of  the  com- 
mencement of  the  action ;  but  where  a  new 
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and  Independent  right  Is  brought  In  by 
amendment,  In  applying  the  statute  of  limita- 
tions reference  must  be  bad  to  the  time  of 
the  amendment  In  determining  this  ques- 
tion, however,  we  must  look  to  the  substan- 
tial nature  of  the  claim  so  Introduced  Into 
the  action,  and  not  to  the  formal  manner 
In  which  it  Is  declared  upon  as  the  basis  of 
a  legal  liability."  Jeff ersonvi lie,  eta,  v. 
Hendricks,  41  Ind.  48;  Chicago,  etc.,  E.  Co. 
T.  Bills,  118  Ind.  221,  20  N.  E.  775;  Ohio, 
etc.,  V.  Stein,  140  Ind.  61,  39  N.  E.  246;  In- 
dianapolis, etc.,  T.  Fearnaught  (Ind.  App.)  82 
N.  E.  102;  Terre  Haute,  etc.,  v.  Zehner.  166 
Ind.  149,  76  N.  E.  169,  »  L.  R.  A.  (N.  S.) 
277.  If  an  adjudication  on  the  original  com- 
plaint would  bar  an  action  on  the  matters 
set  up  In  the  amendment,  or  vice  versa,  then 
the  amendment  relates  back  to  the  date  of 
the  commencement  of  the  action.  Otherwise 
It  does  not.  Here  we  think  it  clear  that  an 
adjudication  based  upon  the  township  war- 
rant set  forth  In  the  original  complaint 
would  be  a  complete  bar  to  an  action  on  an 
account  set  forth  In  the  amended  complaint, 
and  that  an  adjudication  upon  the  amended 
complaint  .would  also  be  a  complete  bar  to 
any  action  on  the  warrant  This  being  true, 
the  demurrer  was  properly  sustained  to  the 
answer.  Terre  Haute,  etc.,  Co.  t.  Zehner, 
supra. 

It  is  also  urged  that  the  complaint  is  bad 
for  the  reason  that  It  shows  upon  Its  face 
that  the  oral  contract  sued  upon  was  merged 
In  the  written  Instrument  We  think  this 
point  is  not  well  taken.  The  complaint  does 
not  show  any  merger  of  the  oral  contract 
It  simply  shows  the  Issuance  of  the  township 
warrant  of  the  township  trustee  for  the 
amount  of  the  debt  owing  by  the  township 
to  the  appellees.  This  is  not  a  merger  of  the 
contract  by  which  the  goods  were  sold  by 
appellees  to  the  township,  nor  does  it  amount 
to  a  payment  of  the  account  It  is  not  even 
prima  facie  evidence  of  payment. 

These  «re  the  only  questions  arising  in 
the  record. 

The  Judgment  is  affirmed. 

(il  Ind.  A.  643) 

KIEFER  T.  DICKSON.    (No.  6,351.) 
(Appellate  Court  of  In4iana.  Division  No.  2. 

April  21,  1908.) 
1.  Pajmt  Walls— What  CoNsrrruTE, 

A  wall  erected  as  a  dividinK  line  between 
two  building  built  at  the  same  time  for  the 
coinmon  benefit  and  conveaience  of  the  adjacent 
Owners,  and  erected  under  a  contract  between 
the  owners,  with  floes  to  be  used  by  both,  and 
openings  left  for  the  insertion  of  joists  and  raft- 
ers on  both  sides,  is  a  party  wail :  but  a  wall 
built  entirely  on  the  land  of  one  of  the  owners, 
and  never  used  by  the  adjacent  owner  for  any 
purpose,  or  a  wall  not  built  at  joint  expense, 
nor  under  a  contract  between  the  parties,  and 
containini;  windows  in  it  without  open!n)(s  for 
joists  or  rafters,  is  not  a  party  wall. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di«. 
vol.  38,  Party  Walls,  {  2. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6214-5215.] 


2.  Same— Cbeation  of  Pabtt  Walls. 

Party  waiis  can  be  created  by  contract,  ex- 
press or  implied,  between  the  parties,  by  pre- 
scription, or  by  statute. 

[iCd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Party  Walls,  §§  3-10.] 

8.  Samb  —  Stbuctubes  Constituting  Pabtt 

Walls. 

An  owner  built  a  wall  entirely  on  his  own 
land,  with  windows  in  it.  The  wall  was  so  built 
that  it  practically  extended  a  party  wall.  The 
wall  was  used  for  a  hotel  building  on  the  own- 
er's own  ground.  Held,  that  the  wall  was  not  a 
party  wall. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  38.  Party  Walls,  {  2.] 

4.  Same  —  Actions  —  Protection  of  Party 
Walls. 

Where  a  wall  is  a  party  wall,  neither  of  the 
adjacent  owners  may  maintain  windows  there- 
in, and  equity  will  enjoin  the  maintenance  there- 
of, and  require  the  restoration  of  the  wall  to  a 
solid  wall. 

5.  Sake— Findings. 

Where,  in  a  suit  to  quiet  title  to  a  wall  as 
a  party  wall,  the  court  specifically  found  that 
the  wall  was  a  few  inches  from  the  dividing  line 
between  the  adjacent  premises  according  to  a 
survey,  and  in  another  finding  pointed  out  the 
difficulty  of  a  correct  survey,  the  survey  was  not 
discredited,  and  the  court  could  not  adjudge  that 
the  wall  waa  recognized  as  the  dividing  line  be- 
tween the  adjacent  premises. 

Appeal  from  Circuit  Court  M<H-gan  County ; , 
J.  H.  Fowler,  Special  Judge 

Action  by  Julius  C.  Klefer  against  Cather- 
ine Dickson.  From  a  Judgment  for  defendant 
plaintiff  appeals.     Reversed  and  remanded. 

Geo.  W.  Grubbs  and  Watson  &  McGlnnls, 
for  appellant    Oscar  Matthews,  for  appellee. 

ROSY,  C.  J.  Suit  by  plaintiff  to  quiet  title 
to  a  business  block  In  Martinsville,  and  to  de- 
clare 50  feet  of  a  wall  a  party  wall.  Defend- 
ant filed  a  cross-complaint  asking  that  the 
entire  wail  be  adjudged  a  party  wall,  and  to 
quiet  her  title,  etc.  Trial  was  bad  by  the 
court,  which  found  for  the  plaintiff.  A  new 
trial  as  of  right  was  taken  by  the  defendant, 
and  trial  had  under  the  same  issues  before  a 
special  Judge.  Special  findings  of  fact  were 
made,  conclusions  of  law  stated  thereon,  and 
Judgment  rendered  for  the  defendant  The 
plaintiff  appeals,  and  assigns  as  error  the  ren- 
dering of  conclusions  of  law  on  the  special 
findings  of  fact 

A  summary  of  the  special  findings  of  fact 
Is  as  follows:  (1)  and  (2)  Trace  the  ownership 
of  the  property  (see  map).  The  Mitchells  and 
Cunningham  built  a  wall  (the  Mitchell  wall), 
extendhig  from  the  street  westward  60  feet 
(3)  In  1858  Stout  administrator  of  Cunning- 
ham, in  erecting  a  hotel  building,  "extended 
the  'Mitchell  wall'  to  serve  further  for  the 
north  wall  of  his  hotel"  (Stout  wall).  In  the 
erection  of  the  Mitchell  wall  openings  were 
left  on  the  south  side  thereof  to  receive  Joists, 
and  were  thus  utilized  by  Stout.  In  the  Stout 
wall,  which  was  18  inches  thick,  were  placed 
"8  or  10  windows  for  light  and  ventilation, 
which  were  all  the  light  they  had  from  the 
north  side  of  said  hotel  building."  (4)  Flues 
in  the  Mitchell  wall  were  used  by  both  parties 
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and  their  grantors  In  common.  (5)  The  hotel 
property  passed  into  the  hands  of  Saml. 
Tucker,  plaintiffs  immediate  grantor,  who  "ex- 
tended the  Mitchell  and  Stout  walls  32  feet  to 
the  alley,  and  erected  a  bricli  building  one 
story  high  to  be  used  in  connection  with  his 
hotel  property  and  for  his  sole  use."  The 
Mitchell  wall,  the  Stout  wall,  and  the  Tudter 
wall  now  constitute  one  continuous  straight 
wall.  The  northwest  comer  of  the  Tuclcer 
wall  Is,  according  to  a  surrey  made  by  the 
city  engineer,  8  inches  south  of  the  dividing 
line  between  the  properties.  (6)  The  property 
line  at  the  east  end  of  the  Mitchell  wall  is 
6%  inches  north  of  the  center  of  the  wail. 
(7)  The  Tucker  wall  was  built  in  1S98  so  that 
the  northwest  corner  of  the  building  was  8 
Inches  sontb  of  the  dividing  line  between  the 
properties,  the  city  engineer  determining  the 
line  at  the  time.  Defendant  did  not  have  no- 
tice of  this  measurement  or  erection.  (8)  Sur- 
vey was  made  prior  to  commencement  of  this 
action  by  the  city  engineer,  at  the  parties'  re- 
quest, and  shows  the  same  measurements  as 
mentioned  in  (6)  and  (7).  (9)  The  streets  of 
Martinsville  are  croolced,  not  parallel,  and  do 
not  cross  one  another  at  right  angles.  Survey 
was  made  by  aid  of  street'  stones  put  in  at  In- 
tersections of  the  streets.  There  was  no  town 
plat.  (10)  The  wall  varleB  to  the  south  as  it 
nms  west,  being  too  far  south  at  the  west. 


and  too  far  north  at  the  east  (11)  Since 
erected  the  Stout  wall  has  formed  the  outside 
and  north  wall  of  the  hotel  building,  and  the? 
windows  In  both  stories  have  afforded  and 
now  afford  light  and  ventilation  to  rooms  on 
north  side  of  hotel  building.  (12)  In  18S2 
Mitchell  built  a  one-story  addition  to  his  build- 
ing, extending  it  37%  feet  west,  using  the 
Stout  wall,  and  closed  two  or  three  windows 
In  the  hotel  building.  This  was  done  by  agree- 
ment of  both  parties  and  to  lower  Insurance 
on  the  buildings.  (13)  Immaterial.  (14)  In 
1882  Tucker  put  a  Mansard  roof  on  the  hotel 
building,  which  be  attached  to  the  Mitchell 
wall ;  also  put  in  an  iron  front  abutting  up 
against  the  Mitchell  wall  on  the  south.  (15) 
In  February,  1904,  the  roof  of  the  hotel  was 
destroyed  by  flre.  In  rebuilding  It  plaintiff 
sought  to  use  the  Mitchell  wall  to  support  bis 
roof.  Defendant  objected,  claimed  entirety  of 
wall,  denied  that  palntiff  had  any  right,  title, 
or  easement  In  said  wall,  forbade  him  to  use 
any  part  of  it  except  to  attach  his  rafters 
thereto,  and  plaintiff  could  only  rebuild  by 
resting  bis  rafters  against  the  south  side  of 
the  wall,  and  that  was  the  condition  when  this 
action  commenced.  Defendant  Is  still  claim- 
ing the  entirety  of  said  wall  and  denying 
plaintiff's  right  to  use  It  except  as  above  set 
out.  (16)  Inunaterlal.  (17)  Since  the  erection 
of  the  Stout  and  Tui&er  walls  the  defendant 
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nor  tbe  defendant's  grantors  have  used  no 
part  thereof  whatever,  except  for  the  exten- 
sion of  the  S7%  feet  (see  finding  12).  (18) 
In  1883  an  Iron  front  was  put  on  the  Mitchell 
property,  which  extended  to  the  south  side  of 
the  Mitchell  wall.  (19)  PlalntifT  purchased 
the  estate  with  the  walls  all  standing  as  they 
are  now,  knowing  that  the  Mitchell  and  Stout 
walls  had  been  standing  for  more  than  30 
years,  and  that  the  Tucker  wall  had  been 
there  since  1898,  and  that  they  all  constituted 
one  continuous  wall,  and  no  question  of  their 
ownership  has  previously  been  raised.  (20) 
If  any  agreement  was  ever  made  by  the  par- 
ties' grantors  as  to  the  use  of  the  Mitchell  or 
Stout  walls.  It  was  and  is  not  known  to  the 
parties.  NeithCT  was  any  agreement  ever 
made  as  to  the  Tucker  wall. 

Tbe  conclusions  of  law  were  stated  as  fol- 
lows: "First.  That  the  walls  known  as  the 
Mitchell,  Stont,  and  Tucker  walls  standing 
between  the  properties  of  plaintiff  and  de- 
fendant constitute  one  continuous  straight 
party  wall,  and  stands  on  the  line  dividing 
said  properties,  running  from  Main  street  on 
the  east  to  the  alley  on  the  west,  a  distance 
of  132  feet  Second.  That  said  three  several 
walls  known  as  the  Mitchell,  Stout,  and  Tuck- 
er Walls  constitute  one  continuous,  straight 
party  wall  between  the  properties  of  said 
plaintiff  and  defendant,  extending  from  Main 
street  on  the  east  to  the  alley  on  the  west,  a 
distance  of  132  feet;  and  that  said  wall 
should  be  charged  with  a  cross-easement  and 
lateral  support,  and  for  all  common  need  in- 
cident to  party  walls,  for  the  ase  and  benefit 
of  said  plaintlfl?  and  defendant  for  the  sup- 
port of  their  respective  bnlldings." 

Judgment  was  rendered  upon  the  cross- 
complaint  for  the  defendant,  quieting  her  ti- 
tle, and  charging  the  entire  wall  "with  a 
cross-easement  and  lateral  support  for  the 
nse  and  benefit  of  said  plaintiff  and  defend- 
ant for  the  support  of  their  respective  build- 
ings." 

The  oonclnsions  of  law  as  stated  by  .the 
court  are  not  warranted  by  the  findings'  of 
fact  The  only  possible  grounds  upon  which 
the  conclusions  are  drawn  Is  that  all  three 
walls,  built  at  different  times  and  by  differ- 
ent owners,  are  party  walls,  for  the  reason 
that  they  now  constitute  one  continuous  wall. 
The  Mitchell  wall  Is  clearly  a  party  wall, 
possessing  all  the  characteristics  thereof. 
It  was  erected  as  a  dividing  line  between 
two  buildings,  built  at  the  same  time,  for 
the  common  benefit  and  convenience  of  both 
the  tenants  which  It  separates  (Fidelity 
Lodge  v.  Bond  [1896]  147  Ind.  437,  45  N.  E. 
338,  46  M.  E.  825;  Dunscomb  v.  Randolph 
[1901]  107  Tenn.  89,  64  S.  W.  21,  89  Am.  St 
Hep.  915,  938),  and  erected  under  a  contract 
and  agreement  between  the  owners  (Cart- 
wright  V.  Adair  [1901]  27  Ind.  App.  293,  61 
N.  E.  240);  fines  being  constructed,  to-  be 
used  by  both  properties  (Fidelity  Lodge  v. 
Bond,  147  Ind.,  at  page  442,  45  N.  EL,  at  page 


339),  and  openings  being  left  for  the  inser- 
tion of  joists  and  rafters  on  both  sides.  Tbe 
Stout  and  Tucker  walls  possess  none  of  the 
attributes  of  party  walls.'  They  were  not 
built  as  division  walls  between  two  connect- 
ed or  mutually  separated  buildings,  both 
erected  or  one  contemplated.  They  were 
not  built  at  joint  expense.  They  were  not 
built  under  contract  between  the  parties. 
They  are  not  solid  walls,  windows  being 
left  in  them.  No  openings  for  joists  or  raft- 
ers were  left  in  the  north  side  of  them.  The 
only  use  of  the  Stout  wall  by  the  Mitchells 
was  of  37H  feet  by  permission  and  agree- 
ment and  the  windows  which  were  closed 
in  that  wall  were  so  closed  under  an  agree- 
ment between  the  parties  whereby  they 
could  lessen  the  rate  of  Insurance.  Tbe 
Tucker  wall  Is  entirely  on  plaintiff's  land, 
and  has  never  been  used  by  appellee  for  any 
purpose  whatever.  Party  walls  can  be  cre- 
ated in  three  ways:  (1)  By  contract  express 
or  implied,  between  the  parties;  (2)  by  pre- 
scription; (3)  by  statute.  Whiting  v.  Gay- 
lord  (1895)  66  Conn.  337,  34  Atl.  85,  50  Am. 
St  Rep.  95,  with  note;  Dunscomb  v.  Ran- 
dolph, supra;  Fidelity  Lodge  \.  Bond,  su- 
pra. The  creative  elements  necessary  to  ei- 
ther method  are  not  shovra. 

It  cannot  be  said  that  because  plaintiff 
or  his  grantors  saw  fit  to  extend  the  Mitchell 
wall  that  he  intended  making  the  new  wall 
or  walls  anything  but  private  walls.  They 
were  entirely  on  his  land,  and  had  windows 
In  them.  While  the  presence  or  absence  of 
windows  Is  not  an  infallible  test  of  a  party 
wall,  their  presence  is  a  good  indication  that 
it  Is  not  a  party  wall.  It  Is  Improbable  that 
a  man  would  erect  a  wall  to  a  hotel  building 
on  his  own  ground,  placing  windows  therein, 
which  are  imperatively  necessary  in  such  a 
building,  with  the  Intention  that  It  be  .a  par- 
ty wall.  Where  a  wall  is  a  strict  party  wall, 
neither  of  the  adjoining  owners  has  a  right 
to  maintain  windows  therein  (Graves  v. 
Smith,  87  Ala.  450,  0  South.  308,  5  L,  R.  A. 
298,  13  Am.  St  Rep.  60;  Fidelity  Lodge  v. 
Bond,  147  Ind.,  at  page  445,  45  N.  E.,  at  page 
340),  and  equity  will  enjoin  such  maintenance 
(22  Am.  &  Eng.  Ency.  L.  246,  and  cases  cit- 
ed), and  require  the  restoration  of  the  wall 
to. a  solid  wall  (Corcoran  v.  Nallor  [1888] 
6  Mackey,  580;  note  to  Dunscomb  v.  Ran- 
dolph, supra.  In  89  Am.  St  Rep.  925). 

In  special  finding  9  the  court  points  out 
the  diflSculty  of  a  correct  survey,  owing  to 
the  manner  In  which  the  city  of  Martinsville 
Is  laid  out,  and  appellee  urges  that  the  sur- 
vey is  thereby  discredited,  and  that  tbe  court 
might  consider  all  the  walls  to  be  on  a  line 
recognized  as  the  dividing  line  of  the  proper- 
ties. But  In  the  special  findings  5  and  7  it  is 
said  that  before  the  erection  of  the  Tucker 
wall  a  survey  was  made  and  the  wall  was 
placed  "8  Inches  south  of  the  stake  set  by 
the  city  engineer,"  and  there  Is  nothing  In 
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the  findings  to  show  that  the  court  did  not 
consider  the  surveys  correct. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  restate  the 
conclusions  of  law  consistently  herewith. 


(41  Ind.  A.  6«B 

rLETCHBR  et  al.  v.  SOUTHERN. 

(No.  6,361.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

April  21,  190&) 

1.  Pleading — Bux  of  Pakticulabs. 

The  office  of  a  bill  of  particulars  which  the 
court  may  order  under  Thornton's  Ann.  Civ. 
Code,  I  135,  providing  that  the  court  ma^  or- 
der a  bill  of  particulars  of  the  claim  of  either 
party,  is  to  specify  more  minutely  the  claim  or 
defense  set  up. 

[Ed.  Note.— For  cases  in' point,  see  Cent.  Di»t. 
vol.  39,  Pleading,  8  949.] 

2.  Sales  —  Actions  fob  Goods  Sold  — Com- 
plaint—Su  FTICIENCT. 

A  complaint  in  an  action  for  lumber  sold 
which  alleges  that  plaintiff  sold  and  delivered  to 
defendnnt  11,269  feet  of  poplar  lumber  at  $19 
per  1,000,  and  that  he  delivered  oak  and  other 
lumber  at  a  specified  price,  and  that  defendant 
paid  $119  on  the  Iuml>er  delivered  shows  a  bal- 
ance due  on  the  poplar  lumber,  and  is  sufficient 
to  withstand  a  demurrer  notwithstanding  the 
uncertainty  of  the  averments  as  to  the  amount 
of  the  oak  and  other  luml)er  delivered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  8S  995-1004.] 

8.  Same. 

Where  the  facts  alleged  In  a  complaint 
show  that  title  to  the  chattels  had  not  passed 
to  the  buyer  at  the  time  of  his  breach  of  con- 
tract of  salei  the  complaint  is  fatally  defective 
unless  it  shows  the  market  value  of  the  chattels 
when  the  default  was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  88  995-1004.] 

4.  SAin. 

A  complaint  in  an  action  for  lumber  sold, 
which  alleges  tbe  delivery  and  acceptance  of 
oak  luml)er,  and  which  avers  that  poplar  lumber 
delivered  under  the  terms  of  the  contract 
amounted  to  11,269  feet,  and  that  defendant  neg- 
lected and  refused  to  measure  and  accept  the 
lumber,  when  considered  as  a  whole,  shows  one 
transaction  involving  tlie  sale  and  purchase  of 
both  the  oak  and  poplar  lumber,  and  shows  that 
the  contract  was  executed  so  far  as  it  related  to 
the  oak  lumber,  and  states  a  cause  of  action  as 
against  a  demurrer. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43.  Sales,  8  f  995-1004.] 

8.  Fbattds,  Statute  op — Sales  ot  Chattels — 
Acceptance— Payment  of  Price. 

An  acceptance  of  lumber  by  a  buyer  pur- 
suant to  a  parol  contract  of  purchase  and  a 
imyment  thereon  amount  to  such  performance 
of  the  contract  as  will  take  it  out  of  the  statute 
of  frauds. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  88  165-173,  183- 
185.] 
6.  Sales— Actions— Evidence  —  Admissibil- 

ITT. 

Where,  in  an  action  for  lumber  alleged  to 
have  been  sold  by  plaintiff  to  defendant,  the  an- 
swer alleged  that  the  lumber  furnished  was  not 
of  the  kind,  quality,  description,  or  dimensions 
agreed  on  in  the  coiftract,  and  that  by  reason 
thereof  defendant  refused  to  measure  and  ac- 
cept the  same,  the  exclusion  of  testimony  of  an 
expert  as  to  the  grade,  quality,  value,  and  di- 
mensions of  tbe  lumber  based  on  his  observa- 


tion thereof,  made  about  a  year  after  it  had 

been  bulked  down,  was  erroneous. 

Appeal  from  Circuit  Court,  Martin  County- 
Hiram  McCormick,  Special  Judge. 

Action  by  W^alter  Southern  against  Foster 
A,  Fletcher  and  another,  doing  business  under 
tbe  firm  name  of  Fletcher  &  Johnson.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed,  with  instructions. 

J.  T.  Rogers,  for  appellants.  F.  Gwin,  for 
appellee. 

OOMSTOCK,  J.  Appellee,  plaintiff  below, 
brought  this  action  against  appellants,  doing 
business  under  the  firm  name  of  Fletcher  & 
Johnson,  to  recover  for  lumber  alleged  to 
have  been  sold  them.  Tbe  complaint  is  In 
three  paragraphs. 

In  the  first  be  alleges.  In  snbatance,  that  be 
sold  and  delivered  to  tbe  defendants,  11,260 
feet  of  poplar  lumber,  at  and  for  tbe  price  of 
$19  per  1,000  feet;  that  be  delivered  at  tbe 
special  Instance  and  request  of  tbe  defendants 

at  tbe  town  of  West  Baden,  Ind., feet  of 

oak  lumber  at  the  price  of  $14  per  1,000,  com- 
mons, and  $29  per  1,000  for  first  and  seconds; 
that  all  of  said  lumber  was  contracted  for  by 
tbe  agent  of  said  partnership  at  Willow  Val- 
ley, Ind.;  that  all  of  said  lumber  was  of  tbe 
value  of  $333.66;  that  tbe  defendants  paid 
to  tbe  plaintiff  tbe  sum  of  $119.56  leaving  a 
balance  of  $214.11  due  the  plaintiff;  that 
said  lumber  was  to  be  paid  for  when  delivered 
to  defendants  at  Willow  Valley,  Ind.;  tbat 
said  lumber  was  delivered  at  Willow  Valley, 
Ind.,  on  tbe  Ist  day  of  September,  1904,  and 
payment  for  tbe  same  demanded;  tbat  said 
sum  of  $214.11  is  now  due,  and  has  been  for 
a  long  time  past  A  bill  of  particulars  of 
which  lumber  Is  filed  herewith  and  made  a 
part  hereof,  and  marked  "BKhiblt  A." 
Wherefore  plaintiff  demands  Judgment. 

In  tbe  second  paragraph  of  tbe  complaint 
it  is  alleged  tbat  the  defendants  purchased  of 
and  from  the  plaintiff  tbe  goods,  wares,  and 
personal  property,  a  bill  of  particulars  of 
which  is  filed  herewith,  made  a  part  hereof, 
and  marked  "Exhibit  A,"  for  an  agreed  price 
of  $19  per  1,000  feet  for  the  poplar,  log  run, 
with  tbe  mill  culls  out,  and  $24  per  1,000  for 
first  and  seconds  oalc  lumber,  and  $14  per 
1,000  for  commons,  oak  lumber,  which  poplar 
lumber  was  to  be  delivered  at  Willow  Valley, 
Ind.,  and  the  oak  lumber  was  to  be  delivered 
at  West  Baden,  Ind.;  that  in  pursuance  of 
said  purchase-  tbe  plaintiff  delivered  to  de- 
fendants at  West  Baden,  Ind., feet  of 

first  and  seconds  and feet  of  common 

oak  lumber  at  West  Baden,  Ind.,  which  said 
oak  lumber  was  by  tbe  defendants  accepted, 
and  that  tbe  defendants  paid  the  plaintiff  tbe 
sum  of  $ on  account  of  said  sale  and  pur- 
chase of  said  lumber;  that  In  pursuance  of 
said  sale  and  purchase  the  plaintiff  delivered 
at  Willow  Valley,  Ind.,  11,269  feet  of  poplar 
lumber,  which  was  tbe  fun  amount  of  poplar 
lumber  which  he  sold  to  said  defendants  by 
the  terms  of  said  sale,  and  demanded  the  ac- 
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cepting,  measuring,  and  paying  for  said  Itun- 
ber,  and  they  refused  and  still  refuse  to  meas- 
ure and  accept  the  lumber  and  pay  for  the 
same,  although  frequently  requested  so  to  do; 
that  the  plaintiff  has  performed  all  the  con- 
ditions of  said«  contract  on  his  part  to  be  per- 
formed, and  has  tendered  said  goods  to  de- 
fendants and  demanded  payment  for  the  same, 
which  has  been  refused  and  Is  still  refused; 
that  said  goods  are  now  and  have  been  for 
more  than  one  year  ready  to  be  delivered  to 
the  defendants ;  that  there  is  due  the  plaintiff 
from  the  defendants  thereon  the  sum  of 
$214.11  and  interest  from  the  1st  day  of  Sep- 
tember, 1904^  at  the  rate  of  6  per  cent. 
Wherefore  be  prays  Judgment. 

The  third  paragraph  allies  that  on  the 
day  of ,  1904,  plaintiff  and  de- 
fendants, through  and  by  their  representative, 
William  Johnson,  entered  into  a  verbal  con- 
tract by  which  the  defendants  agreed  to  pur- 
chase of  the  plaintiff  all  the  oak  and  poplar 
lumber  that  the  plaintiff  then  had  or  might 
cut  at  his  sawmill'  in  Orange  county,  Ind.,  at 
and  for  the  following  prices:  Poplar  lumber 
$19  per  1,000  feet,  log  run,  with  the  mill  culls 
out  of  said  lumber,  to  be  by  the  plaintiff  de- 
livered at  Willow  Valley,  Ind.,  and  $21  per 
1,000  feet  for  first  and  seconds  of  oak  lumber, 
and  $14  per  1,000  feet  for  the  commons,  oak 
lumber,  to  be  delivered  at  West  Baden,  Ind.; 
that  by  the  terms  of  said  contract  said  lumber 
was  to  be  delivered  at  the  respective  places 
designated,  as  soon  as  the  same  could  be  done 
by  the  plaintiff;  that  the  plaintiff,  within  a 
short  time,  delivered  to  the  defendants  at 

West  Baden,  Ind., feet  of  oak  lumber, 

which  was  in  full  of  all  oak  lumber  he  was  to 
deliver,  and  demanded  payment  therefor,  and 
defendants  paid  plaintiff,  In  pursuance  of 
said  demand,  $119.55;  that,  further.  In  pur- 
suance of  said  contract,  on  the  Ist  day  of 
September,  1904,  he  delivered  at  the  said 
track  in  Willow  Valley,  Ind.,  11,269  feet  of 
poplar  lumber,  which  was  all  the  poplar  lum- 
ber which  he  had,  by  the  terms  of  said  con- 
tract, agreed  to  deliver  to  said  defendants, 
and  demanded  payment  therefor;  that  all  of 
said  lumber  so  delivered  at  Willow  Valley 
was  of  the  grades  of  log  run  lumber,  with  the 
mill  culls  out;  that  the  plaintiff,  on  the  3d 
day  of  September.  1904,  notified  the  defend- 
ants that  be  had  delivered  said  lumber  at  the 
place  agreed  upon,  and  demanded  that  the 
same  be  received  and  paid  for;  that  by  the 
terms  of  said  contract  for  the  sale  and  pur- 
chase of  said  lumber,  the  same  was  to  be  paid 
for' in  cash  at  the  time  of  its  delivery;  that 
the  plaintiff  has,  on  divers  occasions,  since 
said  1st  day  of  September,  1904,  requested 
the  defendants  to  receive  and  pay  for  said 
luml)er,  under  the  terms  of  the  contract  for 
the  sale  and  purchase  heretofore  made;  tliat 
the  plaintiff  has  at  all  times  been  ready  and 
willing  to  comply  with  all  the  conditions  of 
the  contract,  in  so  far  as  any  act  was  required 
by  him,  and  so  notified  the  defendants  on 
divers  occasions;  that  had  It  not  been  for  the 


contract  between  him  and  the  defendants,  he 
might  have  sold  said  lumber  for  the  full 
amount  agreed  upon  in  said  contract,  but  kept 
the  same  on  hands  for  delivery  In  compliance 
with  said  contract;  that  said  lumber,  if  de- 
livered at  Willow  Valley,  while  the  same  was 
green,  was  not  to  be  stuck  and  cared  for  by 
the  plaintiff,  but  was  to  be  stuck  and  cared 
for  by  the  defendants,  and  that  when  said 
lumber  was  so  delivered  it  was  not  stuck  and 
cared  for  by  the  plaintiff,  but  was  bulked 
down  in  large  piles,  and  said  lumber  has  been 
permitted  to  remain  bulked  down  In  said  con- 
dition until  the  present  time  and  that  it  has 
greatly  damaged  In  this,  to  wit,  It  has  dis- 
colored, rotted,  warped,  and  twisted,  so  that 
It  now  has  little  value  as  merchantable  lum- 
ber. That  said  lumber  has  decreased  in  value 
by  reason  of  the  action  of  the  market  therefor, 
and  plaintiff  could  only  realize  therefor,  if 
said  lumber  had  been  properly  cared  for, 
$12  per  1,000.  Wherefore  plaintiff  has  been 
damaged  in  the  full  value  of  said  lumber,  to 
wit,  $214,  for  which  he  demands  Judgment. 

Appellant's  demurrer  to  each  of  these  para- 
graphs, for  want  of  facts,  was  overruled,  and 
the  defendants  answered  in  three  paragraphs. 
First,  a  general  denial;  second,  what  is  de- 
nominated a  cross-answer;  and,  third,  that 
the  lumber  furnished  was  not  of  the  kind, 
quality,  description,  or  dimensions  agreed  up- 
on. Appellee  replied  by  general  denial.  The 
cause  was  submitted  to  a  jury,  and  upon  trial 
a  verdict  was  returned  In  favor  of  the  plain- 
tiff for  $234,  on  which  Judgment  was  render-  ' 
ed.  The  assignment  of  errors  questions  the 
action  of  the  court  in  overruling  appellant's 
demurrer  to  each  paragraph  of  complaint  and 
overruling  their  motion  for  a  new  trial. 

The  objection  made  to  the  first  paragraph 
of  the  complaint  is  that  no  bill  of  particulars 
is  filed  with  It.  The  same  objection  Is  made 
to  the  second  paragraph.  The  office  of  a  bill 
of  particulars  is  to  specify  more  minutfely  the 
claim  or  defense  set  up.  Thornton's  Ann.  Civ. 
Ck>de,  {  135.  The  paragraph  in  question  al- 
leges In  direct  terms  that  the  plaintiff  sold 
and  delivered  to  the  defendants  11,269  feet 
of  poplar  lumber  at  $19  per  1,000  feet  A 
bill  of  particulars  could  not  have  made  this 
item  more  definite.  The  averment  as  to  oak 
lumber  is  uncertain  as  to  amount,  but  it  is 
alleged  that  the  defendants  paid  $119  on  the 
lumber  delivered.  This  leaves  a  balance  due 
on  the  poplar  lumber,  making  the  paragraph 
sufficient  to  withstand  a  demurrer. 

Like  the  first  paragraph  the  second  contains 
a  direct  averment  of  the  quantity  and  value 
of  certain  lumber  delivered.  It  was  sufficient 
to  withstand  the  objection  as  to  the  bill  of 
particulars,  for  the  reasons  given  in  passing 
upon  the  first  paragraph.  But  In  addition  It 
Is  claimed.  In  behalf  of  the  appellants,  that 
this  paragraph  shows  that  the  contract  was 
an  executory  one.  If  In  fact  it  amounted  to  a 
contract,  and  that  if  the  defendants  failed  to 
perform  their  part  of  It  they  would  be  liable 
only  for  plaintiff's  damages,  if  any  l>e  sus- 
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tained;  that  the  arerment  that  the  plaintiff 
had  been  ready  for  a  year  or  more  to  deliver 
the  goods  is  not  sufficient  to  entitle  him  to 
recover  the  purchase  price,  If  the  defendants 
refused  to  accept  the  goods;  that  under  the 
facts  set  out  the  plaintiff  would  only  be  enti- 
tled to  recover  the  difference  between  the 
marlcet  value  and  the  price  of  the  goods  or 
the  lumber,  at  the  place  and  time  agreed  upon 
for  the  delivery,  and  as  there  is  no  averment 
showing  the  marlcet  value  of  the  goods,  such 
as  would  enable  the  jury  to  determine  the 
damage,  this  paragraph  is  insufficient  to  enti- 
tle the  plaintiff  to  any  relief.  If  the  facts 
alleged  malie  a  case  In  which  the  title  to  the 
property  had  not  passed  to  the  purchaser 
at  the  time  of  the  breach,  the  complaint  is 
fatally  defective  In  falling  to  show  the  mar- 
liet  value  of  the  property  when  the  default 
was  made.  Rldgley  t.  Mooney,  16  Ind.  App. 
360,  45  N.  E.  348.  The  paragraph  under  con- 
sideration alleges  the  delivery  and  accept- 
ance of  the  oak  lumber  at  West  Baden,  Ind. 
It  avers  that  the  iwplar  lumber  which  was 
delivered  under  the  terms  of  the  contract  at 
Willow  Valley,  Ind.,  to  wit,  11,269  feet,  the 
appellants  neglected  and  refused,  and  still 
neglect  and  refuse,  to  measure  and  accept. 
As  to  that  portion  of  the  lumber,  if  the  con- 
tract may  be  divided,  the  contract  was  only 
executory,  and  as  to  that  part  of  the  ap- 
pellee's claim  the  complaint  would  be  In- 
sufficient, but  the  paragraph  must  be  con- 
sidered as  a  whole,  the  purchase  of  the  oak 
and  poplar  lumber  was  one  transaction,  and 
as  to  the  oak  lumber  it  was  executed. 


The  objection  to  the  third  paragraph  I. 
that  the  contract  was  for  more  than  $50; 
that  no  part  of  the  property  was  delivered 
at  the  time  to  the  defendants,  no  part  of 
the  purchase  money  paid  down,  no  writing 
or  memorandum  in  writing  executed  or 
signed  by  ,the  defendants  or  *any  pei-son  by 
thein  lawfully  authorized  so  to  do,  and  the 
contract  was  therefore  void  under  the  stat- 
ute of  frauds.  An  acceptance  of  lumber  and 
a  payment  thereon  was  such  performance  of 
the  contract  as  took  it  out  of  the  statute  of 
frauds.  There  was  no  error  in  overruling 
the  demurrers  to  each  paragraph  of  the  com- 
plaint. 

One  W.  H.  Bowers,  a  witness  In  behalf  of 
appellants,  qualified  by  experience  to  testi- 
fy as  to  the  grade,  quality,  value,  and  dimen- 
sions of  lumber,  testified  to  the  condition, 
the  kind,  and  quality  and  dimensions  of  the 
lumber  in  controversy.  The  court  struck  out 
all  of  his  testimony,  except  that  as  to  the 
width  of  the  lumtier.  His  testimony  was 
based  upon  bis  observation  of  the  lumber, 
made  about  a  year  after  it  had  been  bulked 
down.  This  action  of  the  court  la  made  one 
of  the  reasons  for  a  new  trial  We  think 
In  this  ruling  the  court  erred,  especially  In 
view  of  the  answer  of  defendants — ^"that 
said  lumber  In  kind,  quality,  description,  and 
dimensions  did  not  comply  with  and  was  not 
such  as  plaintiff,  by  his  contract  aforesaid, 
agreed  to  furnish  and  for  which  reason  they 
refused  to  measure  and  accept  the  same." 

Judgment  reversed  with  instmctlons  to 
sustain  appellants'  motion  for  a  new  trial. 
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mo  Ind.  3S) 

FINDUNG  et  al.  r.  FOSTER  et  al.    (No.  20,- 

9a3.)i 
(Sapreme  Court  of  Indiana.  .  April  SO,  1908.) 

1.  Statutes— Rkfeal— Repeal   bt   Ikfuca- 
noN. 

Repeals  of  statutes  by  implication  are  not 
favored,  but  where  a  new  statute  is  intended 
to  furnisli  the  exclusive  rule  on  a  certain  subject 
or  where  it  covers  the  whole  subject-matter  of 
an  old  law,  and  adds  new  proviaions  and  malces 
changes,  and  is  intended  to  be  a  revision  of  the 
old  law  either  as  an  amendment  or  otherwise,  it 
repeals  the  old  law  by  implication. 

2.  Highways— IMPBOVEMENT— Statutes— Im- 
plied Repeal  by  Revision. 

Acts  1905,  p.  521,  c.  167,  entitled  "An  act 
concerning  highways,"  which  was  intended  to  be 
a  compilation,  revision,  and  codification  of 
statutes  relating  to  hi^ways,  repealed  by  im- 
plication Acts  1903,  p.  'SSS,  c.  145,  entitled  "An 
act  concerning  gravel  and  macadamized  roads." 

Appeal  from  Circuit  Court,  Tipton  County ; 
J.  F.  Elliott,  Judge. 

]?etltion  by  Jobn  B.  Flndling  and  others 
against  Edward  B.  Foater  and  others.  From 
a  judgment  of  dismissal,  petitioner  appeals. 
Affirmed. 

For  former  opinion,   gee  81  N.  E.  480. 

GUford  &  Gifford,  for  appellant  Every  A. 
Mock,  for  appellee. 

MONKS,  J.  This  proceeding  was  brought 
before  the  board  of  commissioners  of  Tipton 
county  for  the  construction  of  a  gravel  road 
imder  the  act  approved  March  9,  1903  (Acts 
1903,  pp.  255-262,  e.  145),  after  the  taking  ef- 
fect of  the  act  concerning  hlgbways  approved 
March  8,  1905  (Acta  1905,  pp.  521-579,  c. 
167).  Appellees  filed  a  motion  to  dismiss  the 
same  before  said  board  on  the  ground  that 
said  act  of  1903  was  not  in  force  because  re- 
pealed by  said  act  approved  March  8,  1905 
(Acts  1905,  pp.  521-579,  c.  167).  This  motion 
was  sustained,  and  the  proceeding  dismissed. 
On  appeal  by  appellants  to  the  court  below 
said  motion  was  renewed  by  appellees  and 
sustained  by  the  court,  and  final  judgment 
rendered  dismissing  said  proceeding.  The 
only  question  presented  by  this  appeal  Is 
whether  or  not  said  act  of  1903  was  r^ealed 
by  the  act  of  190S  above  mentioned. 

It  is  not  claimed  by  appellee  that  said  act 
of  1903  has  been  repealed  In  express  terms, 
but  that  the  act  of  1905  Is  a  complete  revision 
and  re-enactment  of  all  laws  for  the  location, 
vacation,  change,  and  improvement  of  high- 
ways, and  that  It  therefore  repealed  all  for- 
mer laws  on  that  subject  The  act  of  1905 
is  the  result  of  the  action  of  the  Legislature 
of  1905  on  a  bill  reported  to  that  body  by  the 
commissioners  appointed  under  the  act  of 
1903  (Acts  1903,  p.  391,  c.  212)  "to  prepare 
a  compilation,  revision,  and  codification  of  the 
laws  of  the  state  of  Indiana,  concerning  pub- 
I'c,  private  and  other  corporations  •  •  • 
including  ♦  ♦  •  statutes  relating  to  high- 
ways." While  repeals  of  statutes  by  impli- 
cation are  not  favored.  It  is  well  settled  that 
when  a  new  statute  was  intended  to  furnish 
the  exclusive  rule  on  a  certain  subject,  it 


repeals  by  Implication  the  old  law  on  the 
same  subject,  or  when  a  new  statute  covers 
the  whole  subject-matter  of  an  old  one. 
and  adds  new  provisions  and  makes  changes, 
and  where  such  new  law,  whether  it  be  in 
the  form  of  an  amendment  or  otherwise,  is  evi- 
dently Intended  to  be  a  revision  of  the  old, 
It  repeals  the  old  law  by  Implication.  Thomas 
V.  Town  of  Butler,  139  Ind.  243,  248-253, 
38  N.  E.  808,  and  authorities  cited ;  Hadley 
V.  Musselman,  104  Ind.  459,  461,  3  N.  E.  122, 
and  cases  cited;  26  Am.  &  Eng.  Encyc.  of 
Law,  731-735;  Lewis'  Sutherland  on  Statutory 
Construction,  $§  269-271;  Endlleh  on  the 
Interpretation  of  Statutes,  {§  201,  202,  384. 

The  title  of  said  act  of  March  9,  1903, 
reads  "An  act  concerning  gravel  and  macad- 
amized roads."  Said  act  of  1905  is  entitled 
"An  act  concerning  highways,"  and  therefore 
is  broad  enough  to  cover  the  entire  subject 
of  highways,  including  their  improvement. 
Sections  46-59  of  said  act  of  1905  (Acta  1905. 
pp.  537,  548,  c.  167)  cover  the  plan  of  Im- 
provement and  were  clearly  Intended  to  be  a 
revision  and  take  the  place  of  said  act  of 
1903.  That  IJie  Legislature  intended  said  act 
of  1905  to  repeal  some  former  statutes  is  ex- 
pressly shown  in  the  last  clause  of  said  act 
(Acts  1905,  p.  679,  c.  167,  §  123),  which  pro- 
vides: "This  act  shall  not  have  the  effect 
to  release  any  penalty,  forfeiture  or  liability 
incurred  under  any  former  statute,  nor  shall 
it  affect  any  pending  litigation  or  proceedings, 
but  the  same  shall  be  concluded  and  be  ef- 
fective In  all  respects  as  if  this  act  had  not 
been  passed."  finder  the  authorities  cited,  it 
is  evident  that  said  act  of  1903  was  repealed 
by  said  act  of  1905. 

It  follows  that  the  court  below  did  not  err 
in  sustainlBg  the  motion  to  dismiss  said  pro- 
ceeding. 

Judgment  affirmed. 


(170  Ind.  300) 

BALTIMORE  &  O.  S.  W.  R.  CO.  v.  OREGON 
TP.  OF  CLARK  COUNTY.  (No.  21,262.) 

(Supreme  Court  of  Indiana.     April  23,  1908.) 

1.  Evidence— Pbesumptiokb. 

In  an  action  b^  a  railroad  against  a  town- 
ship for  an  excessive  payment  of  taxes,  there 
being  no  allegation  to  the  contrary,  the  Supreme 
Court  must  presume  that  the  State  Board  of 
Tax  Commissioners  regularly  assessed  the  rail- 
road, and  that  the  taxes  paid  were  based  on 
the  assessments  of  that  board. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  105.] 

2.  Taxation— Assessment— Assessments   Re- 
viewable. 

Where  a  railroad  reported  to  the  State 
Board  of  Tax  Commissioners  the  length  of  its 
main  track  and  side  or  second  tracks  and  turn- 
outs in  the  state  and  the  proportions  thereof  in 
each  county  and  township,  as  required  by  Burns' 
Ann.  St.  1901,  §  8503,  and  that  board  passed 
thereon,  it  is  not  for  the  county  auditor,  a  mere 
ministerial  officer,  to  review  what  is  in  effect 
the  finding  of  the  board  as  to  the  proper  assess- 
ment of  the  railroad  in  a  particular  township. 
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3.  Same   —   JimiSDicnoN    and    Powees   of 
Courts. 

The  State  Board  of  Tax  Commissioners  has 
power  to  inquire  into  the  correctness  of  the  re- 
turn required  by  Bums'  Ann.  St.  1901,  §  8503, 
from  a  railroad  as  to  the  length  of  its  tracks 
in  the  state,  and  the  proportions  thereof  in  each 
county  and  township,  and  if,  possessing  juris- 
diction and  acting  without  fraud,  it  errs  in  its 
conclusions,  the  taxpayer  cannot  successfully 
appeal  to  tne  courts,  but  must  be  content  with 
such  other  remedy,  by  rehearing  or  otherwise  as 
the  law  may  afford. 

[E}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §  884.] 

4.  Same. 

Where  a  tax  board  has  jurisdiction  to  de- 
termine the  ultimate  fact  as  to  the  extent  of  an 
assessment  on  account  of  ownership  of  property 
in  a  particular  township,  its  determination  of 
that  fact,  pursuant  to  the  return  of  a  taxpayer, 
is  conclusive  on  the  courts  in  the  absence  of 
fraud,  and  it  does  not  affect  the  validity  of  its 
determination,  on  collateral  attack,  whether 
the  conclusion  of  the  existence  of  a  material 
fact  was  reached  on  the  weighing  of  evidence 
or  on  the  admission  of  the  party  affected. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  i  884.] 

Appeal  from  Circuit  Court,  Clark  Ooruity; 
H.  C.  Montgomery,  Judge. 

Action  by  the  Baltimore  ft  Oblo  Sonth- 
westem  Railroad  Company  against  Oregon 
township  of  Clark  county.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  appealed  to 
the  Appellate  Court,  where  the  Judgment  was 
affirmed.  81  N.  E.  105.  The  cause  was  then 
transferred  to  the  Supreme  Court  under 
Bums'  Ann.  St  1901,  i  1837J,  subd.  2,  pro- 
viding that  a  party  may,  after  his  petition 
for  rehearing  in  the  Appellate  Court  has  been 
overruled,  file  In  the  Supreme  Court  an  appli- 
cation for  the  transfer  of  the  cause  to  the 
Supreme  Court,  on  the  ground  that  the  opin- 
ion of  the  Appellate  Court  contravenes  a 
ruling  precedent  of  the  Supreme  Court,  or 
that  a  new  question  of  law  Is  directly  in- 
volved, and  was  decided  erroneously.  Af- 
firmed. 

Charles  T.  Jewett,  for  appellant.  M.  Z. 
Stannard,  for  appellee. 

6ILLETT,  J.  Appellant  brought  this  ac- 
tion against  Oregon  township,  in  Clark  coun- 
ty, to  recover,  as  for  money  had  and  received, 
the,  amount  of  an  alleged  excessive  payment 
of  taxes  made  by  appellant  and  received  by 
said  township.  The  excessive  payment,  ac- 
cording to  the  ainended  complaint,  grew  out 
of  the  fact  that  appellant  had,  under  an  er- 
roneous belief  as  to  its  mileage  In  said  town- 
ship, reported  4.52  miles  of  its  railroad  in 
said  township  whereas  .61  of  said  mileage 
was  in  the  adjoining  township  of  Washing- 
ton. It  Is  also  alleged  that  under  said  mis- 
take, appellant  for  a  number  of  years,  paid 
the  full  amount  of  taxes  based  on  the  assess- 
ment of  4.52  miles,  and  that  by  mistake  as 
to  said  mileage  the  county  treasurer  distribut- 
ed the  amount  so  paid  to  Oregon  township, 
and  that  it  received  such  payments  under  the 
same  mistake.  It  Is  further  charged  that  up- 
on the  discovery  of  the  mistake  the  auditor 


of  said  county  assessed  said  .51  of  a  mile  of 
track  as  property  omitted  in  Washington 
township,  and  that  appellant  was  compelled 
to  and  did  pay  the  assessment.  The  other 
averments  of  the  amended  complaint  need 
not  be  stated.  Appellant  appeals  from  a 
Judgment  which  followed  Its  refusal  to 
amend  after  a  demurrer  had  been  sustain- 
ed to  said  pleading. 

There  being  no  allegation  to  the  contrary, 
we  must  presume  that  the  State  Board  of 
Tax  Commissioners  regularly  assessed  appel- 
lant's railroad,  and  that  the  taxes  paid  were 
based  on  the  assessments  of  said  board.  Ap- 
pellant was  required  by  statute,  in  /iddition 
to  reporting  to  the  board  the  length  of  its 
main  track  and  side  or  second  tracks  and 
turnouts  in  this  state,  to  report  the  propor- 
tions of  such  tracks  in  each  county  and  town- 
ship. Section  8503,  Bums'  Ann.  St  1901. 
This  shows  that  the  lodging  of  information 
with  the  board  of  the  amount  of  track  in 
each  township  was  not  a  negligible  element 
in  the  legislative  scheme.  Where  the  matter 
has  passed  the  state  board,  it  is  not  for  the 
county  auditor,  a  mere  ministerial  officer,  to 
review  what  is  in  effect  the  finding  of  the 
board  as  to  the  proper  assessment  of  a  rail- 
road in  a  particular  township.  The  board 
has  power  upon  its  own  initiative  to  make  In- 
quiry into  the  correctness  of  the  return,  and 
If,  possessing  Jurisdiction  and  acting  without 
fraud,  it  errs  In  its  conclusions,  the  taxpayer 
cannot  successfully  appeal  to  ttie  courts,  but 
must  be  content  with  such  other  remedy,  by 
rehearing  or  otherwise,  as  the  law  may  af- 
ford. Chicago,  etc.,  R.  Co.  v.  Babcock,  204 
U.  S.  585,  27  Sup.  Ct  326,  61  L.  Ed.  636: 
Rhoads  V.  Cushman,  45  Ind.  85;  Cleveland, 
etc.,  R.  Co.  V.  Backus,  133  Ind.  513,  33  N.  E. 
421,  18  L.  R.  A.  729 ;  Pittsburgh,  etc.,  R.  Co. 
V.  Backus,  133  Ind.  625,  33  N.  E.  432 ;  Hart 
V.  Smith,  159  Ind.  182,  194,  64  N.  E.  661,  58 
L.  R.  A.  949,  95  Am.  St  Rep.  280;  City  of 
JeffersonvUle  v.  Louisville,  etc.,  Bridge  Co. 
(Ind.  Sup.)  83  N.  E.  837 ;  27  Am.  &  Eng.  Bncy. 
of  Law  (2d  Ed.)  "720.  The  proposition  we  ad- 
vance is  illustrated  by  McLeod  v.  Receveur, 
71  Fed.  455,  18  C.  C.  A.  188,  a  case  wherein 
the  assessment  of  an  interstate  bridge  was 
attacked  as  excessive.  It  being  alleged  that 
the  assessment  was  made  by  mistake  and 
misrepresentation  as  to  the  boundary  of  the 
state  at  that  point  In  disposing  of  the  ques- 
tion the  court  said:  "Here  there  is  no  sug- 
gestion of  fraudulent  conduct  upon  the  part 
of  the  board  of  equalization.  Its  officers  were 
charged  .with  the  duty  of  assessing  the  value 
of  the  property  of  the  bridge  company  lying 
within  the  state  of  Indiana.  They  did  not 
seek  or  attempt  to  make  any  assessment  up- 
on property  without  the  boundaries  of  the 
state.  It  was  their  duty  to  ascertain  the  ex- 
tent of  the  property  of  the  bridge  company 
lying  within  the  state,  and  to  declare  its  fair 
value.  It  Is,  in  effect  charged  that  they  com- 
mitted an  error  of  Judgment,  being  misled  to 
believe  that  the  boundary  line  of  the  state 
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was  below  low-water  mark  In  the  Ohio  river, 
and  80  placed  upon  the  property  lying  within 
the  state  a  greater  valuation  than  they  other- 
wise wonid  have  done ;  In  other  words,  that, 
through  a  mistake  of  fact  and  error  of  Judg- 
ment, the  property  of  the  bridge  company 
lying  within  the  state  was  excessively  valued. 
The  board  of  equalization  had,  however,  Ju- 
risdiction of  the  subject-matter,  and,  as  ob- 
served by  Chief  Justice  Ryan,  'had  Jurisdic- 
tion to  commit  the  error';  and  its  determina- 
tion, however  erroneous,  cannot  be  impugned 
collaterally.  Jurisdiction  existing,  any  order 
or  Judgment  is  conclusive  in  respect  of  its 
own  validity  in  a  dispute  concerning  any 
right  or  title  to  be  derived  through,  or  any- 
thing done  by  virtue  of.  Its  authority.  It  Is 
true  that,  with  respect  to  these  special  tri- 
bunals for  assessment  of  property,  evidence 
of  excessive  valuation  Is  sometimes  admitted ; 
but  It  Is  so  received  in  connection  with  other 
testimony  to  establish  a  charge  of  fraudulent 
conduct  on  the  part  of  the  board." 

If  It  were  held  that  the  county  auditor 
Is  authorized  to  correct  an  assessment  made 
by  the  board,  by  diminishing  the  assessment 
in  one  township  In  order  to  Increase  It  in  an- 
other, then  It  would  also  follow  that  the  same 
source  of  power  authorizes  bim  to  remeas- 
ure  the  track  In  a  county  or  township,  and 
to  diminish  the  assessment  If  found  excess- 
ive. As  a  result  there  would  be  no  assess- 
ment by  the  board  of  the  railroad  in  the 
state,  but  only  a  basis  of  assessment  estab- 
lished by  the  board,  with  the  duty  devolving 
upon  a  ministerial  officer  to  hear  and  deter- 
mine what  may  be  a  controverted  question 
of  fact  as  to  the  extent  of  the  mileage  in  a 
particular  governmental  subdivision,  which 
would  involve  the  power  to  cut  down  the  as- 
sessment of  the  railroad  in  the  entire  state 
by  diminishing  it  in  the  county  or  township. 
This  is  certainly  not  the  law;  the  assess- 
ment Is  fixed  by  the  state  board,  a  body  with 
<]naBl  Judicial  i>owcrs,  and  the  authority 
which  is  reposed  In  the  county  auditor  is 
merely  the  ministerial  one  of  extending  the 
assessment  upon  the  duplicate  from  the  data 
which  is  before  him. 

The  doctrine  of  estoppel  has  often  been 
applied  to  taxpayers  whose  return  has  caus- 
ed the  ofiBcer  to  make  an  Incorrect  assess- 
ment Conwell  V.  Connersville,  8  Ind.  358; 
Telle  v.  Green,  28  Ind.  184 ;  Iowa  Central  R. 
Co.  v.  People  ex  rel.,  156  111.  373,  40  N.  B. 
954;  Inland  Lumber,  etc.,  Co.  v.  Thompson, 
11  Idaho,  508,  83  Pac.  933,  114  Am.  St.  Rep. 
274,  and  note  to  that  case  as  reported  in  7 
Am.  &  Eng.  Ann.  Cas.  862,  866.  Without, 
however,  determining  how  far  the  element 
of  mistake  Of  fact  in  the  making  of  the  re- 
turn may  Impinge  upon  this  doctrine  where 
the  assessing  board  acts  without  other  au- 
thority than  the  making  of  the  return  under 
the  law  Implies,  yet  It  is  clear  that  where 
the  board  has  Jurisdiction  to  determine  the 
ultimate  fiact  as  to  the  extent  of  an  assess- 
ment on  account  of  the  ownership  of  proper- 


ty In  a  particular  township,  its  determina- 
tion of  such  fact,  pursuant  to  such  return,  is 
conclusive  upon  the  courts  ia  the  absence  of 
fraud.  The*decisIon  of  a  tax  board  bears  no 
inconsiderable  analogy  to  the  Judgment  of  .a 
court,  and  the  analogy  holds  for  the  purpose 
of  the  observation  that  It  makes  no  differ- 
ence with  the  validity  6t  the  proceeding, 
where  the  determination  or  Judgment  Is 
drawn  in  question  in  a  collateral  action, 
whether  the  conclusion  as  to  the  existence 
of  a  material  fact  was  reached  upon  the 
weighing  of  evidence  or  upon  the  admission 
of  the  party  affected  thereby. 

Appellant  having  reported  4.52  miles  of  Its 
track  In  Oregon  township,  and  nothing  ap- 
pearing to  show  that  the  board  was  gulity 
of  fraud,  or  .that  it  transcended  its  Jurisdic- 
tion, as  by  attempting  to  assess  in  favor  of 
said  township  property  which  was  in  fact 
located  elsewhere,  we  perceive  no  ground  for 
holding  that  the  assessment  is  open  to  the 
attack  of  this  action.  Certainly  the  county 
auditor  had  no  authority  under  the  showing 
made  to  make  a  readjustment  as  against 
Oregon  township,  and  for  the  same  reason 
it  follows  that  the  county  treasurer  was  not 
authorized  to  permit  less  to  be  paid  in  on 
account  of  such  township  than  the  full 
amount  resulting  from  an  extension  of  the 
rate  upon  the  valuation  as  fixed  by  the  state 
board.  Upon  these  considerations  we  hold 
that  the  trial  court  did  not  err  in  sustaining 
the  demurrer  to  the  amended  complaint.  It 
is  proper  to  say  that  this  action  was  com- 
menced before  the  act  of  March  9, 1907  (Acts 
1907,  p.  227,  c  142),  was  passed. 

Judgment  affirmed. 


(170  Ind.  308) 
OVERTURF  V.   MARTIN.     (No.  21,058.) 
(Supreme  Court  of  Indiana.     April  28,  1908.) 

1.  STJBBOQATION— PTJBCHABEB    of    MOBTOAOSn 

Pbopeett. 

Where  defendant  purchased  mortgaged  lands 
from  a_  husband  by  a  deed  in,wh!ch  the  wife  did 
not  join,  .paying  off  the  mortgage  as  the  con- 
sideration for  the  conveyance  of  the  land  to  bim, 
he  was  entitled  to  subrogation  to  the  rights  of 
the  mortgagee,  and  to  have  the  mortgage  treat- 
ed as  an  existing  incumbrance  on  the  land  as 
against  the  alleged  rights  of  the  grantor's  widow 
in  the  land. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  44,  Subrogation,  §§  35-39.] 

2.  DowEB— Improvements. 

Where  a  husband  conveys  his  lands  by  deed 
in  which  his  wife  does  not  join,  his  grantee  is 
entitled  to  the  benefit  of  the  increased  value  of 
the  land  conveyed,  caused  by  improvements  made 
thereon  by  him  during  the  life  of  the  grantor, 
as  against  the  rights  of  the  grantor's  widow  in 
the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Dower,  §  328] 

8.  Same— Set- Off  of  Rents. 

Where  a  husband  conveyed  lands  by  deed 
in  which  bis  wife  did  not  join,  the  grantor's 
widow,  not  being  a  tenant  in  common  with  the 
grantee  until  after  the  death  of  the  husband 
during  coverture,  was  not  entitled  to  have  the 
I  aggregate  rental  value  of  the  land  between  the 
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date  of  the  conveyance  and  the  death  of  the 
husband  set  off  against  the  increased  value  of 
the  land  caused  by  improvements  made  by  the 
grantee  during  the  husband's  lifetime,  ia  de- 
termining the  value  of  the  widow's  interest. 

4.  Same— Right  to  Possession. 

Where  a  wife  did  not  join  her  husband  in 
a  deed  of  his  lands,  she  was  not  entitled  to  pos- 
session of  any  part*  of  the  land  antil  after  bis 
death. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig, 
vol.  17,  Dower,  §  87.] 

5.  Pabtition— Increased   Value   of  Land — 
Allowance— Cross-Complaint. 

An  allowance  cannot  be  made  in  partition 
for  the  increased  value  of  land  due  to  the  occu- 
pying tenant's  improvements,  where  such  claim 
IS  not  pleaded  by  way  of  cross-complaint. 

6.  Stipttlations — Construction- Issues. 

Where,  in  partition,  defendant  pleaded  a 
general  denial,  and  it  was  agreed  in  open  court, 
in  order  to  close  the  issues,  that  all  matters 
that  could  be  properly  pleaded  in  the  action 
could  be  proved  under  such  general  denial,  such 
agreement  was  sufficient  to  entitle  defendant  to 
claim  the  right  to  an  allowance  for  the  in- 
creased value  of  the  land  by  reason  of  improve- 
ments erected  by  him. 

7.  Time— Computation— Extension   or  Time 
— Filing  BrLL  of  Exceptions. 

Where  a  motion  for  a  new  trial  was  over- 
ruled April  10,  1907,  and  defendant  was  then 
given  60  days  in  which  to  prepare  and  present 
his  general  bill  of  exceptions,  which  was  pre- 
sented and  filed  June  6,  1907,  it  was  in  time. 

8.  Partition- Interest  of  Plaintiff— Bub- 
DKN  of  Proof. 

Where  in  partition  by  a  widow  who  had  not 
Joined  In  her  husband's  deed  under  which  defend- 
ant claimed,  defendant  pleaded  that  plaintiff  had 
no  interest  in  the  land  because  her  husband  had 
not  performed  the  contract  by  which  he  acquired 
the  land,  but  had  surrendered  the  same  to  his 
grantor,  the  bnrden  of  proof  of  such  issne  was 
on  defendant 

Appeal  from  Circuit  Court,  Scott  County; 
James  K.  Marsh,  Special  Judge. 

Suit  by  Sarah  J.  Martin  against  Jonathan 
Oveiturf.  Judgment  for  complainant,  and  de- 
fendant appeals.    Reversed,  with  directions. 

Mai^  Storen  and  Dixon  Sc  Meloy,  for  ap- 
pellant   L.  A.  Douglass,  for  appellee. 

MONTGOMERY,  J.  Appellee  brought  tbis 
action  for  partition,  and  appellant  answered 
her  complaint  by  general  denial,  with  an 
agreement  that  all  matters  which  could  be 
properly  pleaded  by  him  could  be  proven  un- 
der that  answer.  The  court  made  a  special 
finding  of  facts,  at  the  request  of  appellant, 
and  stated  conclusions  of  law  thereon  In  favor 
of  appellee.  Commissioners  were  appointed 
to  make  partition,  and  reported  the  land  to 
be  indivisible.  The  court  thereupon  ordered 
the  land  sold  and  appointed  a  commissioner 
to  malce  the  sale.  Appellant  appealed  from 
that  Judgment,  and  the  jurisdiction  of  this 
court  was  upheld  under  the  sixteenth  subdi- 
vision of  tlie  Statute  of  1907  (Acts  1907,  p. 
237,  c.  148),  on  the  ground  that  the  appeal 
was  from  an  interlocutory  order  for  tlie  sale 
of  real  estate. 

It  is  charged  that  the  court  below  erred  in 
overruling  appellant's  motion  for  a  new  trial, 
and  In  bis  conclusions  of  law.  The  condn- 
siona  of  law  announced  by  the  court  were,  in 


effect,  that  appellee  is  the  owner  in  fee  of 
one-tlilrd  of  all  tlie  lands  in  controversy, 
cliarged  only  with  the  sum  of  $50.65  that  be- 
ing one-third  of  the  amount  of  taxes  paid  up- 
on the  lands  by  appellant  since  the  death  of 
Samuel  Martin.  The  lands  described  in  the 
complaint  consist  of  215  acres.  Samuel  Mar- 
tin acquired  a  tax  title  to  40  acres  of  the 
lands  May  28,  1887,  and  in  November  follow- 
ing received  a  quitclaim  deed  to  the  same 
tract  from  Fielding  Lett  and  wife.  His  aunt, 
Elizabeth  Gordon,  conveyed  120  acres  to  him 
December  3, 1868;  and  on  July  25. 1870,  Sam- 
uel Martin  conveyed  the  40-acre  tract  and  tlie 
120-acre  tract  to  Elizabeth  Gordon,  who  con- 
veyed the  same  to  appellant  August  4,  1870. 
The  remaining  55  acres  was  conveyed  to  Sam- 
uel Martin  by  William  Gordon  Marcli  22, 
1870,  and  on  the  19tb  of  August  of  the  same 
year  conveyed  by  Martin  to  appellant  The 
appellee  Sarah  Martin  did  not  join  in  any 
of  these  conveyances. 

Sarah  J.  Martin,  the  appellee,  testified  that 
she  and  Samuel  Martin 'were  married  March 
17,  1859,  and  lived  together  as  husband  and 
wife  for  about  three  years;  that  they  lived 
with  his  aunt,  Elizabeth  Gordon,  and  in  1861 
he  went  into  the  army  and  remained  for  one 
year,  after  which  he  returned  and  remained 
about  one  year,  when  be  re-entered  the  army, 
and  since  that  time  she  had  not  seen  him  or 
had  any  direct  communication  with  him. 
About  three  or  four  weeks  after  Martin  re- 
turned to  the  army,  appellee  left  the  home  of 
Elizabeth  Gordon,  and  in  1864  was  sent  to  the 
penitentiary  for  stealing  horses,  and  remained 
in  prison  for  a  year  and  a  half.  February  11, 
1869  she  was  married  to  a  Dr.  Zlmmerly,  and 
in  the  following  year  Samuel  Martin  was 
married  a  second  time.  Miss  Elizabeth  Gor- 
don got  the  120  acres  of  land  by  taking  care 
of  her  father  and  mother,  and  she  took  Sam- 
uel Martin  into  her  care  when  be  was  about 
10  years  old,  and  she  said  if  be  lived  wltb 
her,  and  took  care  of  the  farm  and  of  her  and 
supported  ber,  be  was  to  have  the  farm,  and 
she  would  deed  it  to  him.  The  only  consider- 
ation she  heard  talked  about  was  that  if  be 
would  support  and  take  care  of  ber  while  she 
lived  she  would  deed  him  the  farm. 

Appellant  testified  that  Samuel  Martin 
bought  the  55-acre  tract  of  William  Gordon 
for  $700  and  executed  a  mortgage  to  Gordon 
upon  the  land  for  the  $700;  that  be  bought 
the  land  from  Martin  for  $700  and  paid  the 
purchase  money  to  Gordon  on  tbis  mortgage ; 
tbat  he  took  possession  at  once,  cut  down 
bushes  and  briers,  cleaned  up  the  place  and 
built  woven  wire  fences  on  two  sides  of  it, 
and  made  other  improvements  in  the  lifetime 
of  Martin,  all  enhancing  Its  value  $200  to 
$300.  Tbat  he  boarded  with  Elizabeth  Gor- 
don three  or  four  months  before  be  bought 
the  120-acre  tract ;  tbat  she  was  then  In  pos- 
session of  the  land,  and  claiming  to  be  the 
owner  of  it;  tbat  tlie  land  was  in  the  name 
of  Martin,  and  she  said  she  bad  deeded  It  to 
blm  to  take  care  of  ber  the  remainder  of  ber 
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days ;  at  Ub  request  the  land  was  reconveyed 
to  Miss  GordoD  by  Martin,  and  then  deeded 
to  blm,  and  be  paid  the  consideration  to  Eliz- 
abeth Gordon;  that  he  took  possession  at 
once,  cleaned  up  the  place,  built  fences,  re- 
covered the  bam,  and  built  a  shed  to  It,  and 
set  oat  an  orchard,  and  by  such  improvements 
enhanced  the  value  of  the  farm  at  least  $800. 
He  Icept  -taxes  paid,  and  the  amount  of  taxes 
paid  thereon  since  Martin's  death  Is  $1M.93. 
William  Clerkln  testified  that  Elizabeth  Gor- 
don was  in  possession  of  the  farm  until  she 
sold  it  to  appellant,  and  that  Martin  lived 
with  her  after  returning  from  the  army,  until 
he  left  the  country  and  that  the  improvements 
made  by  appellant  on  the  55-acre  tract  en- 
hanced Its  value  $300. 

It  further  appeared  In  evidence  that  Sam- 
uel Martin  died  in  Blaine  County,  Idaho,  Au- 
gust 5,  1902,  and  that  no  divorce  had  ever 
been  decreed  between  him  and  appellee.  It 
was  conclusively  shown  that  Martin  paid 
nothing  upon  the  55-acre  tract,  but  executed 
a  mortgage  to  the  vendor,  William  Gordon,  to 
secure  the  whole  of  the  purchase  money.  Ap- 
pellant bought  the  land  with  this  mortgage 
upon  It,  and  paid  the  mortgage  as  the  con- 
sideration for  the  conveyance  of  the  land  by 
Martin  to  him.  The  trial  court  found  these 
facts,  but  adjudged  that  appellee  was  entitled 
to  one-third  of  this  piece  of  land  without  re- 
gard to  the  vendor's  lien  and  Incumbrance, 
which  were  upon  the  title  held  by  her  hus- 
band. In  this  respect  the  conclusions  of  law 
were  erroneous.  Appellant  caused  the  mort- 
gage to  be  satisfied  upon  the  record,  but  ap- 
pellee Is  In  no  posIUon  to  Insist  that  be  should 
not  be  subrogated  to  the  rights  of  the  mort- 
gagee, and  the  mortgage  be  treated  as  alive 
and  in  full  force  as  against  her  claim.  Ap- 
pellant bought  the  land,  apparently  at  a  fair 
price,  and  paid  the  full  consideration  agreed 
upon.  In  the  belief  that  he  had  acquired  a 
good  title,  and  It  would  be  manifestly  Inequi- 
table to  permit  appellee  under  the  circum- 
stances to  take  a  full  one-third  of  the  land, 
in  which  her  husband  had  no  valuable  Inter- 
est. If  Martin  bad  died  while  holding  the 
title  to  this  tract,  with  the  purchase-money 
mortgage  upon  It,  appellee's  Interest  therein 
as  his  widow  would  have  been  subject  to  the 
Hen  of  the  mortgage.  Frain  v.  Burgett,  152 
Ind.  55,  50  N.  E.  873,  52  N.  E.  395;  Sharts 
V.  Holloway,  150  Ind.  403,  50  N.  B.  386;  Van- 
deventer  v.  Moore,  146  Ind.  44,  44  N.  E.  3; 
Buser  T.  Sbephard  et  al.,  107  Ind,  417,  8  N. 
E.  280;  Kissel  v.  Eaton,  64  Ind.  24a  In  such 
event  the  widow  could  have  acquired  two- 
thirds  of  the  ia^id  to  be  first  applied  toward 
the  satisfaction  of  the  mortgage,  and  If  not 
sufficient  for  the  purpose,  she  would  have 
been  entitled  only  to  what  remained,  If  any- 
thing, after  full  payment  of  the  Incumbrance. 
Bowen  T.  Llngle,  119  Ind.  560,  20  N.  E.  534 ; 
Fowler  ▼.  Maus  et  al.,  141  Ind.  47,  40  N.  E. 
56. 

Wc  perceive  no  ground,  either  legal  or  equi- 
table, for  enlarging  appellee's  rights  In  the 


land  because  of  the  fact  that  her  husband 
conveyed  It  to  another.  In  his  lifetime.  It  Is 
our  conclusion  that  this  mortgage  should  be 
regarded  and  treated  as  still  alive  and  en- 
forced In  this  action  for  the  benefit  of  appel- 
lant Appellant  made  lasting  and  Valuable 
improvements  upon  the  land  in  the  lifetime 
of  Samuel  Martin,  which  enhanced  the  value 
of  the  55-acre  tract  from  $200  to  $300,  and 
the  value  of  the  120-acre  tract  $800.  No  al- 
lowance was  made  in  his  favor  for,  these  im- 
provements in  the  court's  conclusions  of  law 
or  the  order  of  sale.  When  a  husband  con- 
veys bis'  lands  by  a  deed  in  which  his  wife 
does  not  join,  his  grantee  is  entitled  to  the 
benefit  of  the  Increased  value  of  the  land  con- 
veyed caused  by  improvements  made  by  him 
thereon  in  the  lifetime  of  the  grantor.  The 
court  made  a  finding  of  the  enhanced  value 
on  account  of  such  Improvements,  and  In  a 
partition  proceeding  such  as  this,  between 
the  widow  and  the  grantee  of  the  husband, 
should  have  made  provision  to  compensate 
the  grantee  for  the  value  thus  added.  Da- 
vis V.  Button  et  al.,  127  Ind.  481,  26  N.  B. 
187,  1006;  Quick  v.  Brenner,  101  Ind.  230; 
Smith  v.  Addleman,  S  Blackf.  406;  Thomp- 
son V.  Morrow,  5  Serg.  &  R,  (Pa.)  289,  9  Am. 
Dec.  368 ;   16  Am.  &  Eng.  Bncy.  of  Law,  116. 

It  was  stated  In  the  special  finding  that  the 
rental  value  of  the  land  while  in  appellant's 
possession  prior  to  the  death  of  Martin  was 
of  the  aggregate  value  of  $1,600.  It  Is  sug- 
gested In  appellee's  brief  that  the  court  set 
off  the  value  of  the  rents  against  the  Im- 
provements made  by  appellant  The  con- 
veyance from  Samuel  Martin  vested  a  legal 
title  to  the  lands  In  appellant,  which  was  sub- 
ject to.  be  defeated  as  to  an  undivided  one- 
third  thereof,  only  in  the  event  that  the  wife 
survived  the  husband.  During  the  lifetime 
of  the  husband  appellee  had  no  claim,  legal  or 
equitable,  upon  this  real  estate,  but  a  mere 
Inchoate  right  or  expectancy,  which  would 
have  been  extinguished,  in  case  of  her  death 
before  his.  She  was  not  a  tenant  In  common 
with  appellant  until  after  the  death  of  her 
husband  during  her  coverture.  It  is  well  set- 
tled that  an  occupying  tenant  In  common  of 
lands  is  not  chargeable  with  rents  unless  be 
excludes  his  co-tenant  or  receives  rent  from 
a  third  person.  Crane  v.  Waggoner,  27  Ind. 
52,  89  Am.  Dec.  493;  Humphries  v.  Davis, 
100  Ind.  369;  Carver  v.  Coffman,  109  Ind 
547,  10  N.  E.  667 ;  Carver  v.  Fennimore,  11«* 
Ind.  236,  19  N.  E.  103;  Bowen  v.  Swander. 
121  Ind.  164,  22  N.  E.  725;  Schlssel  v.  Dick- 
son, 129  Ind.  139,  28  N.  B.  540;  Ryasou  v. 
Dunten,  164  Ind.  85,  73  N.  E.  74.  Appellee 
bad  no  right  of  possession  to  any  part  of  the 
land  until  after  the  death  of  Martin  in  1902, 
and  there  was  no  showing  that  appellant  had 
received  any  rents  from  third  persons  at  any 
time. 

It  is  manifest  that  the  court  erred  In  not 
making  provision  to  reimburse  appellant  from 
the  proceeds  of  the  land  to  the  extent  that  its 
value  was  enhanced   by  the  Improvements 
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made  iy  him.  Appellee's  counsel  Insists  that 
this  could  not  be  done,  In  the  absence  of  a 
claim  therefor  set  up  by  way  of  cross-com- 
plalnt  The  general  rule  of  practice  is  cor- 
rectly stated  in  appellee's  brief.  Alleman  t. 
Hawley  et  al.,  117  Ind.  532,  20  N.  E.  441; 
Quick  T.  Brenner,  101  Ind.  230;  Stafford  v. 
Nutt  et  al.,  35  Ind.  93;  Martlndale  v.  Alex- 
ander, 26  Ind.  104,  89  Am.  Dec.  458. 

The  agreement  respecting  the  Issues  made 
by  the  parties  and  spread  on  record  in  this 
case,  was  as  follows:  "And  it  is  agreed  in 
open  court  by  the  parties  to  this  action,  for 
the  purpose  of  closing  the  Issues  herein,  that 
all  matters  that  could  be  properly  pleaded  In 
said  cause  could  be  proven  under  the  general 
denial."  This  agreement  was  broad  enough 
to  Include  matters  which  ordinarily  should 
have  been  set  up  by  way  of  cross-complaint, 
and  the  parties  having  so  construed  It,  intro- 
duced evidence,  and  tried  the  case  in  accord- 
ance with  such  construction,  cannot  on  ap- 
peal limit  the  scope  and  force  of  such  agree- 
ment. Allison  V.  Hubbell,  17  Ind.  559,  565; 
Welch  V.  Bennett,  39  Ind.  138;  Talcott  v. 
Jacltson,  41  Ind.  201;  McElwalne  v.  Hosey, 
135  Ind.  481,  488,  35  N.  E.  272. 

It  is  urged  by  appellee  that  the  evidence 
Is  not  in  the  record,  for  the  reason  that  the 
bill  of  exceptions  was  not  filed  within  the 
time  given,  and  hence  no  question  raised  by 
the  motion  for  a  new  trial  can  be  considered. 
Appellee's  counsel  Is  clearly  mistaken  as  to 
the  facts,  since  it  appears  from  the  record 
that  the  motion  for  a  new  trial  was  over- 
ruled April  19,  1907,  and  appellant  was  then 
given  60  days  in  which  to  prepare  and  present 
his  general  bill  of  exceptions.  The  bill  of 
exceptions  was  presented  within  the  time 
given  and  filed  June  6, 1907. 

Appellant  earnestly  contends  that  the  evi- 
dence was  insufficient  to  sustain  the  finding 
of  the  court  that  Samuel  Martin  was  the  own- 
er in  fee  simple  of  the  120-acre  tract  of  land 
In  controversy.  His  counsel  Insist  that  Eliza- 
beth Gordon  made  the  conveyance  to  her 
nephew  Martin,  upon  the  condition  or  consid- 
eration that  he  should  live  upon  the  land,  and 
support  and  care  for  her  during  her  lifetime ; 
and  that  this  contract  was  rescinded  and 
Martin  released  and  reconveyed  the  land  to 
Miss  Gordon,  and  removed  from  the  country 
out  Into  Idaho,  where  he  remained  for  more 
than  30  years  and  until  his  death.  This 
claim  upon  the  evidence  is  plausible,  but  It 
is  well  understood  that  we  are  not  afforded 
equal  opportunities  with  the  trial  court  for 
determining  questions  of  fact  upon  parol  evi- 
dence. The  burden  of  establishing  this  prop- 
osition rested  upon  appellant,  and  Its  deter- 
mination depended  upon  the  credibility  of 
witnesses  and  the  weight  to  be  given  to  their 
oral  testimony.  It  is  manifest  that  the  trial 
court,  with  the  witnesses  before  him,  could 
more  certainly  decide  the  ultimate  fact  cor- 
rectly than  we  can  upon  a  mere  lifeless  tran- 
script.   It  appears  to  us,  however,  that  the 


Justice  of  the  cause  will  be  best  subserved  by 
ordering  a  retrial. 

The  Judgment  is  therefore  reversed,  with 
directions  to  sustain  appellant's  motion  for  a 
new  trial,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

(in  Ind.  465) 

CHICAGO,  I.  &  L.  RY.  CO.  v.  HOS- 
THTTEE.!    (No.  21,183.) 

(Supreme  Court  of  Indiana.    May  1,  1908.) 

1.  Cabbiebs— Shipment  of  Live  Stock— Du- 
ties IN  Tbanspoktation. 

Though  at  common  law  in  the  shipment  of 
live  stock  the  duty  devolves  on  the  carrier  and 
not  on  the  shipper  to  give  the  necessary  care  and 
attention,  the  carrier  may,  to  an  extent  at  least, 
absolve  itself  from  this  duts  by  a  provision  in 
the  bill  of  lading  or  shipping  contract,  and  im- 
pose the  duty  on  the  shipper.  If  the  latter  agrees 
to  the  provision  in  the  shipping  contract. 

[Ed.  Note.— For  cases  in  jwint,  see  Cent.  Dig. 
vol.  9,  Carriers,  S  928.] 

2.  Saub— Shipping  Contbact. 

In  the  absence  of  statute  or  provision  in  the 
bill  of  lading  or  shipping  contract,  the  common- 
law  rule  as  to  the  duty  to  care  for  live  stock 
in  transportation  is  imported  into  and  becomes 
a  part  of  tlie  contract. 

3.  Sake— Injubies  to  Passgnqeb— Evidbnoe. 

In  an  action  for  injuries  to  a  person  ac- 
companying a  shipment  of  poaltry,  evidence  held 
not  to  show  a  usage  whereby  the  plaintiff  liad 
accompanied  such  shiiHnents  without  any  pro- 
vision therefor  in  the  bill  of  lading,  but  that  the 
right  bad  been  given  by  the  bill  of  lading  on 
former  occasions. 

4.  Saue— Who  abb  Passengkbb— Agents  Ag- 

OOMFANTINO    ShIPUENTS. 

Where  the  agent  of  a  carrier  was  told  on 
making  out  the  bill  of  lading  that  there  was  no 
one  to  accompany  the  shitjment,  and  the  bill 
was  made  out  without  provision  for  any  one  to 
accompany  it,  an  agent  of  the  shipper  who  had 
previously  accompanied  shipments  under  a  pro- 
vision of  the  bills  of  lading  was  not  entitled  to 
be  in  the  car  as  a  passenger. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  980.] 

5.  Same— Pleading— Issues  and  Pboof. 

Under  Civ.  Code,  S  132  (Burns'  Ann.  St. 
1901,  §  396 ;  Thornton's  Civ.  Code,  |  168),  pro- 
viding that,  where  the  allegation  of  the  claim 
to  which  proof  is  directed  la  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its 
general  scope  and  meaning,  it  is  not  to  be  deem- 
ed a  case  of  variance,  but  a  failure  to  prove, 
proof  that  tlie  agent  of  a  shipper  had  frequently 
accompanied  shipments  under  a  provision  of 
bills  of  lading  did  not  support  an  allegation  of 
a  usage  permittini^  tiim  to  accompany  snipraents 
under  bills  of  lading  containing  no  such  provi- 
sion. 

Appeal  from  Circuit  Court,  Montgomery 
County;   Jere  West,  Judge. 

Action  by  Newton  J.  Hostetter  against  the 
Chicago,  Indianapolis  &  Louisville  Railway 
Company.  From  a  judgment  for  plaintiff, 
affirmed  by  the  Appellate  Court  (82  N.  E. 
1184),  defendant  appeals.  Reversed,  with 
instructions  to  grant  a  new  trial. 

E.  C.  Field.  H.  R.  Kurrie,  and  Thomas  & 
Foley,  for  appellant.  U.  C.  Stover  and  Crane 
&  McCabe,  for  appellee. 

>  Rehaaring  dented. 
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JORDAN,  J.  Appellee  sued  in  the  trial 
court  to  recover  for  personal  injuries  attri- 
buted to  the  alleged  negligence  of  appellant's 
servants.  The  complaint  consists  of  two 
paragraphs,  to  each  of  which  appellant  un- 
successfully demurred  for  want  of  snflaclent 
facts  to  constitute  a  cause  of  action.  An  an- 
swer in  five  paragraphs  was  filed,  the  first 
of  which  was  the  general  denial.  A  demur- 
rer by  appellee  was  sustained  to  the  second 
and  fifth  paragraphs  of  this  answer.  Reply, 
the  general  denial;  trial  by  Jury;  verdict  in 
favor  of  appellee  for  $7,000i  Along  with  this 
general  verdict  answers  were  returned  by 
the  jury  to  a  number  of  interrogatories.  Ap- 
];>eUant  unsuccessfully  moved  for  judgment 
in  its  favor  upon  these  findings.  It  also 
moved  for  a  new  trial,  which  motion  was  de- 
nied, and  Judgment  was  rendered  upon  the 
verdict  of  the  jury.  The  errors  of  the  Mont- 
gomery circuit  court  assigned  In  the  appeal 
to  the  Appellate  Court  are,  first,  overruling 
the  demurrer  to  each  paragraph  of  the  com- 
plaint; second,  overruling  the  motion  for 
judgment  on  the  Interrogatories;  third,  over- 
ruling the  motion  for  a  new  trial.  Proper 
errors  are  assigned  In  the  appeal  taken  from 
the  Api)ellate  to  the  Supreme  Court 

We  state  or  set  out  so  much  of  the  first 
paragraph  of  the  complaint  which,  as  appel- 
lee asserts,  shows  or  establishes  that  at  the 
time  he  sustained  the  Injuries  of  which  he 
complains  the  relation  of  carrier  and  pas- 
senger existed  between  him  and  appellant 
railroad  company.  The  paragraph  alleges: 
That  "the  defendant  is  now  and  for  several 
years  last  past  has  been  a  railway  company 
Incorporated  under  the  laws  of  the  state  of 
Indiana,  and  during  such  time  has  owned 
and  operated  a  railway  as  a  common  carrier 
of  passengers  and  freight  for  hire  l>etween 
Chicago,  111.,  and  Louisville,  Ky.,  through 
Montgomery  and  other .  counties  In  Indiana. 
That  for  six  years  prior  to  and  throughout 
the  month  of  January,  1902,  plaintiff  was 
in  the  employ  of  Havens  Bros.,  a  firm  of 
poultry  dealers,  who  resided  and  had  their 
principal  place  of  business  in  the  town  of 
Ladoga,  in  Montgomery  county  and  state  of 
Indiana,  and  for  such  firm  be  had  charge  of 
the  care  and  shipment  of  live  poultry  which 
said  firm  shipped  in  car  load  lots  from  va- 
rious stations  on  defendant's  railway  to 
New  Tork  and  Eastern  markets.  That  during 
all  said  time  it  was  and  continued  to  be  the 
usage  and  custom  of  the  said  Havens  Bros, 
and  of  the  defendant,  and  it  was  and  con- 
tinued to  be  necessary,  in  the  shipment  of 
said  live  poultry  over  defendant's  said  road, 
to  have  a  ihan  accompany  each  car  load,  in 
charge  thereof,  to  feed,  water,  watch,  pro- 
tect, and  care  for  the  same  en  route,  and  It 
was  necessary  and  proper  for  the  care  of 
said  poultry  to  take  along  therewith  and  In 
the  same  car  a  large  supply  of  food  and  wa- 
ter for  said  poultry,  and  constantly  to  guard 
and  watch  and  feed  and  water  the  same,  and 
to  protect  the  same  from  theft  and  Injury, 


and  said  poultry  cars  were  so  arranged  as 
to  afford  space  and  room  for  feed  and  water, 
and  for  the  attendant  in  charge  thereof. 
And  it  was  during  all  of  said  time  the  usage 
and  custom  of  said  Havens  Bros,  and  of  said 
defendant,  and  It  was  necessary  and  proper, 
to  have  said  man  In  charge  occupy  and  ride 
In  the  car  with  said  poultry,  and  during  all 
said  time  this  plaintiff  was  and  continued  to 
be  the  man  so  employed  by  said  Havens 
Bros,  and  carried  by  the  defendant  as  the 
man  in  charge  'of  said  shipments  of  live 
poultry,  and  according  to  said  usage  and  cus- 
tom this  plaintiff  did  during  all  said  time 
accompany  said  shipments  and  ride  In  the 
car  with  said  poultry,  which  he  did  with  the 
knowledge  and  consent  of  the  defendant. 
That  during  all  of  said  time  the  plaintiff  ac- 
companied more  than  240  car  loads  of  poul- 
try, one  car  load  at  a  time,  more  than  half 
of  the  same  over  defendant's  said  railroad, 
and  rode  in  the  car  therewith  each  time,  with 
the  knowledge  and  consent  of  the  defend- 
ant. That  at  no  time  during  all  said  years 
did  the  defendant  give  to  the 'plaintiff  any 
notice  whatever  that  he  should  not  ride  in 
the  poultry  car  with  the  poultry  so  shipped 
and  In  his  charge,  but  at  all  times  consented 
thereto.  That  during  all  said  time  It  was  the 
usage  and  custom  of  said  defendant  and  of 
said  Havens  Bros.,  in  making  np  any  car 
load  of  poultry  intended  for  shipment  to 
said  Eastern  markets  as  aforesaid,  to  par- 
tially load  said  car  with  poultry  at  Gosport, 
or  some  other  station  on  defendant's  said 
road  south  of  said  Ladoga,  and  to  make  out 
bill  of  lading  as  for  a  full- load,  making  a 
memorandum  on  such  bill  of  lading  direct- 
ing that  additional  poultry  should  be  load- 
ed In  said  car  ea  route  at  any  station  named 
and  such  car  should  be  set  off  at  Ladoga  to 
finish  loading  the  same,  and  to  set  such  car 
off  at  said  Ladoga  pursuant  to  such  mem- 
orandum and  directions  for  the  completion 
of  such  load,  and  thereupon  to  complete  such 
load  at  said  Ladoga,  and  It  was  the  usage 
and  custom  of  the  defendant  during  all  said 
time  when  notified  that  any  such  car  load 
was  BO  completed  at  said  Ladoga  to  cause 
the  first  available  freight  train  and  freight 
train  crew  passing  northward  through  said 
Ladoga  over  its  said  road  to  pick  up  said 
car  so  loaded,  with  this  plaintiff  In  charge, 
and  in  said  car  with  said  live  poultry,  and 
attach  the  same  to  the  forward  end  of  said 
freight  train  next  to  the-  locomotive,  and  car- 
ry the  same  over  defendant's  said  road  to 
Craw  fords  ville  Junction  in  said  county,  and 
there  leave  the  same  to  be  picked  up  and  car- 
ried forward  toward  its  destination  by  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company,  whose  railway  connects 
with  defendant's  said  road  at  said  Craw- 
fordsville  Junction.  •  •  ♦  The  plaintiff 
avers  that  on  January  31,  1902,  pursuant  to 
the  usages  and  customs  aforesaid,  which 
heretofore  and  then  existed  between  the  de- 
fendant  and   said    Havens   Bros,    as   afore- 
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jsaid,  the  defendant  at  the  request  of  said 
Hayenc  Bros,  fnrnisbed  a  certain  kind  of  a 
freight  car  known  as  a  poultry  car  on  its 
tracks  at  Its  station  In  Gosport,  in  Owen 
county,  Ind.,  where  the  same  was  to  be  par- 
tially loaded  with  live  poultry  and  forward- 
ed thence  on  defendant's  said  road,  with  di- 
rections to  stop  the  same  In  the  train  at  said 
Cloverdale  Station  and  load  poultry  thereon, 
and  to  set  said  car  off  at  said  Lradoga.  where 
the  same  was  to  be  further  loaded  to  com- 
pletion with  live  poultry-  and  forwarded 
thence  to  Crawfordsvilie,  to  be  there  billed 
through  to  its  destination  in  New  Tork  City 
over  said  Cleveland,  Cincinnati,  Chicago  & 
St  Louis  Railway,  all  of  which  the  defendant 
well  knew  and  understood.  That  on  said 
31st  day  of  January,  1902,  the  defendant 
caused  its  agent  at  said  Gosport  Station,  pur- 
suant to  the  usages  and  customs  aforesaid, 
to  issue  Its  duplicate  bills  of  lading  for  said 
car  so  loaded  and  to  be  loaded  as  aforesaid, 
which  bill  of  lading  is  In  the  Words  and  fig- 
ures following,  to  Wit:  (Here  the  bill  of 
lading  is  Incqrporated  into  and  made  a  part 
of  the  complaint) — and  delivered  the  same 
to  said  Havens  Bros.,  and  that  the  defendant 
wholly  failed  to  cause  any  indorsement  to 
be  made  thereon  in  the  nature  of  a  pass  or 
otherwise  to  give  this  plaintiff  or  said  Ha- 
vens Bros,,  or  any  one  else  for  him  or  them, 
any  other  evidence  of  his  (plaintiff's)  right, 
or  of  the  right  of  any  one  whatsoever,  to  be 
carried  or  transported  over  defendant's  said 
road  as  the  man  in  charge  of  said  poultry, 
so  to  be  shipped  in  said  car,  than  said  bill  of 
lading,  and  the  defendant  well  knew  that 
said  Havens  Bros,  and  this  plaintiff  under- 
stood, and  had  by  defendant  been  given  to 
imderstand,  that  such  bill  of  lading  should 
be  accepted  and  treated  by  the  defendant  and 
Its  agents,  servants,  and  employes  as  full  and 
ample  authority  for,  and  evidence  of  the 
right  of,  this  plaintiff,  as  the  man  in  charge 
of  such  shipment  of  poultry,  to  be  carried 
therewith  in  consideration  of  the  payment 
of  the  freight  charges  fixed  and  provided  in 
the  official  freight  classification  and  tariffs 
of  freight  rates  promulgated,  published,  and 
In  force  as  hereinafter  alleged  and  set  forth. 
That  at  said  time  and  for  several  years  prior 
thereto  there  were  in  full  force  and  effect  on 
defendant's  said  railroad  and  on  all  con- 
necting lines  of  railroad  over  which  said  Ha- 
vens Bros,  made  shipments  of  live  poultry 
as  aforesaid  certain  official  freight  classifica- 
tions and  tariffs  of  freight  rates  chargeable, 
which  classifications  and  tariffs  were  duly 
published  and  promulgated,  and  formed  the 
basis  of  all  contracts  for  shipment  of  freight 
made  by  and  between  said  Havens  Bros, 
and  said  defendant  during  all  said  time  In 
wbich  they  were  engaged  In  making  said 
shipments,  and  that  said  freight  classiflca 
tlons  and  tariffs  provided  that  tije  freight 
rates  chargeable  thereunder  were  for  such 
shipments  with  a  man  in  charge  thereof.  That 
said  poultry  car  was  pursuant  to  said  ar- 


rangements, and  In  conformity  to  tbe  usages 
and  customs  aforesaid,  partly  loaded  with 
live  poultry  at  said  Gosport  and  en  route  at 
Cloverdale,  and  left  on  the  side  traolf  at 
said  Ladoga  Station  for  completion  of  the 
load,  and  on  said  day  said  load  was  complet- 
ed at  Ladoga,  and  said  car  was  made  ready 
for  shipment,  and  defendant  was  duly  noti- 
fied thereof.  That  for  said  shipment  of  said 
car  load  of  poultry  so  loaded  at  Cloverdale 
and  Lad<)ga  as  aforesaid  to  its  destination 
in  the  city  of  New  Tork  the  defendant  charg- 
ed the  regular  tariff  rate  of  freight  as  pnl>- 
lished  and  In  force  on  defendant's  road  for 
that  class  of  property  as  aforesaid,  which 
Included  transportation  of  a  man  in  charge, 
and  said  Havens  Bros,  paid  said  rate  there- 
for.   That  at  about o'clock  p.  m.  on 

said  3l8t  day  of  January,  1902,  said  car  load 
of  live  poultry  so  partly  loaded  at  Gosport 
and  Cloverdale  as  aforesaid  was  standing 
on  tbe  side  track  at  said  station  of  Ladoga, 
loaded  with  said  live  poultry  In  coops,  and 
with  a  large  supply  of  feed  and  water  for 
the  same,  ready  and  waiting  to  be  picked  np 
and  carried  forward  on  defendant's  said 
road,  according  to  said  bill  of  lading  and  said 
usages  and  custom.  That  at  said  time  It  was 
very  dark,  and  there  was  Ice  and  snow  on  the 
ground  and  along  defendant's  track.  That 
this  plaintiff  then  and  there  held  said  bill 
of  lading,  and  was  ready  and  waiting  to  go 
with  said  poultry  as  tbe  man  in  charge,  bat 
that  he  did  not  know  and  had  no  means  of 
knowing  what  train  would  pick  up  said  car 
until  the  same  came  In,  and,  having  orders 
so  to  do,  attached  the  locomotive  thereto, 
and  after  seeing  that  done  the  plaintiff 
would  not  have  bad  time  or  opportimlty  ■  to 
reach  such  train  and  get  aboard  the  same 
otherwise  than  by  getting  into  said  poultry 
car.  That  while  so  waiting  on  said  night 
one  of  defendant's  freight  trains,  drawn  by  a 
locomotive  engine,  coming  from  the  south, 
stopped  at  a  point  south  of  said  bridge  and 
about  100  rods  south  of  said  Ladoga  Station, 
and,  having  disconnected  tbe  locomotive 
therefrom,  defendant,  by  its  servants,  left 
said  train  standing  on  the  track  and  ran 
said  locomotive  down  to  said  poultry  car. 
and,  attaching  the  locomotive  thereto,  pushed 
said  car  back  to  said  train  so  standing  on 
the  track  south  of  said  bridge.  That  wncn 
the  plaintiff  saw  that  the  locomotive  was 
about  to  pick  up  said  car  and  connect  same 
with  said  train,  he  entered  said  car  with 
the  knowledge  and  consent  of  the  defendant, 
and  remained  therein  until  after  the  happen- 
ing of  the  injuries  hereinafter  complained  of. 
•  •  •  That  when  the  plaintiff  entered 
said  poultry  car  he,  as  tbe  agent  of  said 
Havens  Bros.,  consignors,  and  as  the  care- 
taker and  man  in  charge,  bad  In  his  posses- 
sion said  bill  of  lading,  issued  as  aforesaid, 
by  said  defendant's  station  agent  at  Gosport, 
which  had  been  delivered  to  him  by  said  Ha- 
vens Bros.,  as  his  evidence  of  his  right  to 
transportation  as  such  caretaker  or  man  iu 
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cbarge  of  sald.ponltry,  and  he  was  then  and 
there  a  passenger  for  hire,  and  entitled  to 
protection  as  such  at  the  hands  of  the  de- 
fendant." Here  follow  aTermenta  going  to 
show  the  negligence  of  appellant's  servants 
in  uncoupling  and  leaving  siiid  poultry  car  on 
the  track  in  the  darkness  of  the  night  without 
leaving  any  one  in  chorge  thereof,  and  with- 
out placing  a  signal  light  to  indicate  to  the 
engineer  the  presence  of  said  car,  on  ac- 
count of  which  negligence  the  locomotive 
collided  with  said  poultry  car  in  which 
plalntier  was  in  charge  of  the  poultry,  which 
collision  resulted  in  the  injuries  of  which  he 
complains.  "That  at  no  time  during  all  said 
time  did  the  defendant  ever  Issue  to  the 
plaintiff  In  charge  of  said  shipments  of  poul- 
try any  pass,  but  sometimes  an  inddrsement 
or  memorandum  was  made  on  the  bill  of 
lading,  in  substance,  'Pass  man  in  charge,' 
or  'Pass  one  In  charge,'  but  during  said  time 
It  was  the  general  usage  and  habit  of  the 
defendant  to  issue  a  bill  of  lading  for  each 
car  load  of  poultry  so  shipped  by  said  Ha- 
vens Bros,  over  defendant's  said  road,  with- 
out any  such  inddrsement  or  memorandum 
thereon,  and  to  deliver  the  same  to  said  Ha- 
vens Bros.,  to  be  by  them  delivered  to  the 
plaintiff  as  the  man  In  charge,  and  to  carry 
the  plaintiff  in  such  poultry  car  as  the  man 
in  charge,  without  other  evidence  of  his 
right  to  ride  In  such  car  or  be  carried  on 
sncb  train  with  the  poultry  other  than  such 
bill  of  lading,  and  defendant,  never  at  any 
time,  notified  this  plaintiff  that  such  usage 
and  habit  would  be  discontinued,  or  that  this 
plaintiff  should  not  take  passage  on  and  in 
any  guch  car  of  poultry,  to  be  transported 
and  carried  therein  as  the  man  in  charge. 
*  •  •  That  said  car  was  especially  built 
for  a  poultry  car,  and  was  used  by  defend- 
ant in  the  business  as  a  common  carrier. 
Plaintiff  further  avers  tliat  the  coops  in  said 
car  were  securely  built  Into  said  car,  and 
were  securely  fastened  by  heavy  braces  and 
iron  clamps  In  the  usual  method  of  loading 
said  poultry  car,  and  said  car  at  such  time 
and  place  was  a  safe  and  secure  place  for 
plaintiff  to  ride  in  said  freight  train,  and  in 
the  ordinary  and  nsual  operation  of  a  freight 
train  such  a  poultry  car  so  loaded  Is  a  safe 
and  secure  place  for  a  caretaker  and  man  In 
charge  of  said  car  to  ride  in  in  caring  for 
said  poultry;  that  the  defendant,  as  a  com- 
mon carrier,  would  not  and  did  not  assume 
any  responsibility  whatever  with  respect  to 
the  feeding,  watering,  guarding,  protecting, 
or  watching  said  poultry,  but  provided  suCh 
poulti-y  cars  so  arranged  as  to  accouiinoUaie 
necessary  feed  and  water  for  such  poultry 
and  suitable  space  for  a  caretaker  or  man  in 
charge  to  occupy  and  ride  in  such  car,  and 
permitted  and  expected  the  consignor  to  tar- 
nish and  send  such  caretaker  or  man  in 
charge,  and  as  an  inducement  so  to  do  pro- 
vided in  its  said  freight  classification  and 
tariff  of  rates  that  such  caretaker  or  man 
in  charge  would  be  carried  without  charge 


other  than  the  freight  rate  chargeable  for 
the  carriage  of  said  poultry." 

The  bill  of  lading  set  forth  and  made  a 
part  of  the  complaint  issued  by  appellant's 
freight  agent  at  Gosport,  Ind.,  to  Havens 
Bros.,  the  shipper,  is  In  part  as  follows: 
"Bill  of  Lading,  No.' 91.  Gosport,  1/31/1902. 
Received  from  Havens  Bros,  by  the  Chicago, 
Indianapolis  &  Louisville  Railway  Company 
the  property  described  below  In  apparent 
good  order,  *  »  •  consigned  and  destined 
as  indicated  below,  which  said  company 
agrees  to  carry  to  the  said  destination  if  ou 
its  road;  otherwise  to  deliver  to  another  car- 
rier ou  the  route  to  said  destination.  It  is 
mutually  agreed  in  consideration  of  the  rate 
of  freight  hereinafter  named  as  to  each  car- 
rier, on  all  or  any  of  said  property  over  all 
or  any  portion  of  said  route  to  destination, 
and  as  to  each  party  at  any  time  interested 
In  all  or  any  of  said  property,  that  every 
service  to  be  performed  hereunder  shall  be 
subject  to  all  the  conditions,  whether  printed 
or  written,  Indorsed  hereon,  and  which  are 
hereby  agreed  to  by  the  shipper,  and  by  blm 
accepted  for  himself  and  his  assigns  as  Just 
and  reasonable."  Here  follow  numerous  con- 
ditions upon  which  the  bill  of  lading  declares 
the  property  is  received  for  transportation  by 
tiie  Chicago,  Indianapolis  &  Louisville  Rail- 
way Company.  Among  these  conditions  are 
the  following:  "No  carrier  or  party  In  pos- 
session of  all  or  any  of  the  property  herein 
described  shall  be  liable  for  any  loss  thereof 
or  damage  thereto  by  causes  beyond  its  con- 
trol or  by  floods,  etc.  The  owner  or  con- 
signee shall  pay  the  freight  at  the  rate  here- 
on stated,  and  all  other  charges  accruing  cm 
said  property  before  delivery,"  etc.  This  bill 
of  lading  is  entirely  silent  in  respect  to  the 
shipper  assuming  the  care  and  feeding  of 
said  poultry  during  its  transportation,  or 
that  a  man  is  to  be  sent  as  a  caretaker  there- 
of, or  as  to  any  direction  to  pass  any  one  In 
charge  of  said  poultry.  There  is  nothing  in 
said  bill  of  lading  In  any  manner  stipulating 
that  appellant  was  to  be  relieved  of  caring 
for,  feeding,  and  watering  said  poultry  dur- 
ing the  transportation  thereof. 

The  second  paragraph  charges  that  the  de- 
fendant is  a  common  carrier,  etc.;  that  it  is 
engaged  in  operating  a  railway  as  a  common 
carrier  of  passengers  and  freight  through 
Montgomery  and  other  counties  of  the  state 
of  Indiana;  that  on  January  31,  1902,  the  de- 
fendant received  for  pay  a  sum  of  money,  in 
consideration  whereof  it  agreed  to  carry 
plaintiff  as  a  person  in  charge  of  a  car  load 
of  poultry  then  in  a  freight  car  as  a  passen- 
ger In  said  freight  car  on  said  day  at  the 
station  of  Ladoga.  It  Is  alleged  that  plain- 
tiff entered  said  car  as  a  passenger  for  hire, 
and  took  charge  of  said  poultry,  and  after- 
wards, while  so  in  said  car  and  In  charge  of 
said  poultry,  on  said  day  and  at  said  station 
of  Ladoga,  the  defendant,  through  Its  agents 
and  servants,  so  carelessly  and  negligently 
operated  the  engine  on  said  train  that  said 
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engine  •was  carelessly  and  negligently  run  In- 
to and  collided  with  tbe  car  in  which  plain- 
tiff was  riding,  and  he  was  thereby  thrown 
down  in  said  car  and  Injured,  as  therein  stat- 
ed; that  he  was  injured  without  any  fault"  or 
negligence  on  his  part,  but  wholly  through 
the  fault  of  defendant  in  the  operation  and 
management  of  said  engine  and  train  in 
which  plaintiff  was  riding,  by  reason  where- 
of plaintiff  has  been  damaged,  and  demands 
Judgment  in  the  sum  of  $15,000. 

Under  the  averments  of  the  first  paragraph 
of  tbe  complaint  the  pleader  seeks  to  show 
tiiat  the  relation  of  passenger  and  carrier  at 
the  time  appellee  was  injured  existed  l)e- 
tween  the  latter  and  appellant  company. 
While  the  bill  of  lading  Issued  by  the  rail- 
road company  to  Havens  Bros.,  the  shipper 
of  the  poultry  in  question,  is  set  ont  and 
made  a  part  of  this  paragraph,  nevertheless 
It  is  apparent  that  appellee  does  not  base 
his  right  of  action  upon  this  contract.  The 
action  sounds  In  tort,  and  Is  predicated  upon 
the  violation  by  appellant  of  a  duty  which, 
iinder  tbe  law,  as  a  carrier  of  passengers  for 
hire,  it  owed  to  appellee.  It  is  evident  that 
the  only  purpose  of  the  pleader  in  making 
the  bill  of  lading  a  part  of  the  paragraph 
was  to  aid  or  support  the  averments  thereof 
in  disclosing  that  appellee,  at  the  time  of  the 
accident  by  which  he  was  injured,  was  a 
passenger  for  hire,  and  entitled  under  the 
law  to  the  protection  as  a  passenger.  Pitts- 
burgh, etc.,  R.  Co.  V.  HIggs,  165  Ind.  694,  76 
N.  H.  299,  4  L.  E.  A.  (N.  8.)  1081;  Lake  Shore, 
etc.,  R.  Co.  V.  Teeters,  166  Ind.  8S6,  77  N.  E. 
599,  5  I/.  R.  A.  (N.  S.)  425;  Flint,  etc.,  Co.  v. 
Beckett,  167  Ind.  491,  79  N.  H.  503.  Briefly 
stated,  it  may  be  said  that  the  contention  of 
appellant's  counsel  is  tliat  the  facts  as  al- 
leged in  the  first  paragraph  of  the  complaint 
are  not  snfiScient  to  establish  that  appellee, 
at  the  time  be  was  injured  through  the  al- 
leged negligence  of  appellant's  servants,  was 
a  passenger,  and  as  such  entitled  to  be  ac- 
corded protection  which  the  law  exacts;  that 
inasmuch  as  his  right  to  be  transported  along 
with  the  poultry  shipped  by  the  firm  of  Ha- 
vens Bros,  was  not  in  any  manner  provided 
for  in  tbe  bill  of  lading  set  ont  and  made  a 
part  of  the  pleading,  he  was  not,  therefore, 
rightfully  upon  appellant's  freight  train  as 
a  passenger;  and  that  the  railroad  company 
owed  him  no  duty  as  such. 

It  is  argued  that  all  oral  agreements  or 
imderstandlugs  leading  up  to  the  issuing  of 
the  bill  of  lading  must  be  considered  and  held 
to  be  merged  therein,  and  that  the  bill  of 
lading  cannot  be  contradicted  or  modified 
thereby.  On  the  other  hand,  counsel  for  ap- 
pellee, while  conceding  that  the  bill  of  lading 
itself  does  not  show  that  the  shipper  had  as- 
sumed the  responsibility  of  caring  for  the 
poultry  while  en  route,  nevertheless  they  in- 
sist that  the  bill  or  shipping  contract  must  be 
read  in  the  light  of  the  usage  or  custom  set 
out  in  the  pleading,  and  the  fact  that  appel- 
lee had  been  in  the  previous  shipments  trans- 


ported by  appellant  as  a  caretaker  of  the 
poultry  shipped  by  Havens  3ro8.,  without 
any  stipulation  or  provision  In  the  blils  of 
lading  to  that  effect,  it  must  be  considered  or 
held  in  this  case  that  the  real  nnderstandiug 
between  the  railroad  company  and  said  firm 
of  Havens  Bros.,  the  shipper,  was  that  tbe 
latter  was  to  assume  the  duty  of  caring  for 
the  poultry,  and  that  appellee,  as  the  em- 
ploye of  the  shipper,  should,  upon  the  occa- 
sion in  question,  accompany  tbe  poultry  as  a 
caretaker,  as  he  previously  had  done,  and  be 
given  transportation  in  consideration  of  the 
freight  paid  by  his  employer  to  appellant 
company.  It  Is  manifest,  In  view  of  tbe  al- 
legations of  the  first  paragraph  of  tbe  com- 
plaint and  Instructions  given  by  tbe  lower 
court  to  the  jury,  that  tbe  case  was  tried 
and  submitted  upon  the  theory  that  If  ap- 
pellant company,  as  a  comnxon  carrier  of 
freight,  and  Havens  Bros.,  as  tbe  shipper  of 
tbe  poultry,  had  dealt  with  each  other  in  tbe 
shipment  In  question  in  respect  to  the  previ- 
ous usage  or  custom  as  alleged  in  tbe  com- 
plaint, then  such  usage  would  form  a  part 
of  the  bill  of  lading  Issu^  for  the  shipment 
of  the  poultry  in  the  case  at  bar,  unless  ap- 
pellant had  given  notice  to  Havens  Bros,  that 
such  usage  wouM  be  no  longer  continued. 
Under  the  common  law,  in  tbe  shipment  of 
live  stock  by  a  common  carrier,  the  duty  to 
give  It  necessary  care  and  attention  during 
its  transportation  devolves  upon  the  carrier, 
and  not  upon  the  shipper.  The  carrier,  how- 
ever, may,  to  an  extent  at  least,  absolve  him- 
self or  itself  from  this  duty  or  responsibility 
by  a  provision  in  the  bill  of  lading  or  ship- 
ping contract  to  that  effect,  and  thereby  Im- 
pose such  duty  or  responsibility  upon  ilie 
shipper,  provided  the  latter  can  be  said  to 
agree  to  such  provision  In  the  shipping  con- 
tract. Terre  Haute,  etc.,  R.  Co.  v.  Sherwood, 
132  Ind.  129,  81  N.  B.  787,  17  L.  R.  A.  389, 
82  Am.  St  Rep.  239;  Lake  Erie,  etc.,  R.  Go. 
y.  Holland,  162  Ind.  406,  69  N.  B.  138.  63  L. 
R.  A.  948;  Lake  Shore,  etc.,  B.  Co.  v.  Teeters, 
supra;  5  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  §§  436,  439;  Hutchinson  on  Carriers  @d 
Ed.)  $  634. 

As  a  general  rule  the  consideration  for  the 
assumption  of  tbe  duty  by  the  shipper  to  care 
for  live  stock  in  transit  Is  the  reduction  in 
the  shipping  rate  by  the  carrier  or  the  trans- 
portation of  a  caretaker  furnished  by  the 
shipper  to  accompany  the  stock.  Hutchin- 
son on  Carriers  (3d  Ed.)  {  640.  In  the  al>- 
sence  of  a  statutory  provision  or  anything  In 
the  bill  of  lading  or  shipping  contract  to  the 
contrary,  this  rule  or  provision  of  the  com- 
mon law  is  Imported  into  and  becomes  a  part 
of  the  bill  of  lading  or  shipping  contract.  As 
in  other  contracts  the  law  always  constitutes 
an  important  element  in  every  bill  of  lading 
or  shipping  contract,  and  where  such  bill  as 
the  one  herein  is  silent  In  respect  to  tbe  duty 
of  caring  for  live  stock  while  in  transit,  tbe 
common  law  relative  thereto  is  imported  Into 
the  bill  and  becomes  a  provision  therein  in 
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ll^e  manner  as  thougb  It  bad  b«en  express- 
ly stipulated  In  the  contract  that  such  duty 
should  deyolve  upon  the  carrier.  4  Elliott 
on  Railroads  C^d  Ed.)  §  1423;  Snow  v.  Indi- 
ana, etc.,  R.  Co.,  109  Ind.  422,  9  N.  E.  702; 
Louisville,  etc.,  R.  Co.  v.  Wilson,  119  Ind.  352. 
21  N.  E.  341,  4  L.  R.  A.  244;  Pennsylvania 
Co.  V.  Clark,  2  Ind.  App.  146,  27  N.  E.  586. 

Conceding,  as  we  may,  without  deciding, 
that  the  first  paragraph  of  the  complaint  is 
sufficient  to  state  a  right  of  action  in  favor 
of  appellee,  or.  In  other  words,  that  the  usage, 
as  alleged  in  the  pleading,  by  which  Havens 
Bros,  and  appellant  were  controlled  In  the 
shipment  of  poultry  prior  to  the  happening 
of  the  Injury  of  which  appellee  complains 
entered  Into  and  formed  a  part  of  the  bill 
of  lading  in  question,  and  thereby  the  duty 
to  care  for  the  poultry  in  controversy  was 
assumed  by  Havens  Bros.,  the  shipper,  and 
therefore  they  were  authorized  to  place  ap- 
pellee, their  employe,  in  the  car  In  which 
the  poultry  was  shipped,  as  a  caretaker,  and 
hence  he  was  upon  said  car  as  a  passenger 
for  hire,  we  pass  to  the  consideration  of  the 
evidence,  and  the  special  findings  of  the  Jury 
in  answer  to  certain  interrogatories. 

By  the  answers  to  the  interrogatories  it  Is 
fully  disclosed,  that  the  general  verdict  of 
the  jury  is  based  upon  the  first  paragraph  of 
the  complaint,  and  unless  it  can  be  said  that 
the  facts  proved  by  the  evidence  sustain  the 
cause  of  action  alleged  in  that  paragraph  the 
appellee  is  not  entitled  to  a  recovery  in  this 
action.  The  undisputed  evidence  in-the  case, 
as  well  as  the  special  finding  of  the  Jury  in 
answer  to  Interrogatories,  establish  that  prior 
to  the  time  that  appellee  was  injured,  as 
allied  in  the  complaint,  Havens  Bros.,  his 
employer,  had  made  numerous  shipments  of 
poultry  over  appellant's  railroad.  The  car 
containing  the  poultry  was  generally  partially 
loaded  And  billed  from  Gosport,  Ind.,  and  per- 
mission was  given  by  appellant  company  for 
this  car  to  be  left  at  other  points  upon  its 
road  between  Gosport  and  Ladoga  for  the 
purpose  of  taking  on  additional  poultry.  The 
car  would  then  be  taken  to  Ladoga,  and  from 
there  over  appellant's  road  to  Crawfordsville 
Junction,  and  at  that  point  turned  over  to  the 
Big  Four  Railroad  Company  for  transporta- 
tion on  to  New  Xork  City.  The  bill  of  lading 
incorporated  In  the  first  paragraph  of  the 
complaint  and  In  evidence  in  this  case  was 
made  out  by  appellant's  shipping  agent  at 
Gosport,  Owen  county,  Ind.,  and  there  de- 
livered to  the  agent  or  representative  of 
Havens  Bros.  At  the  time  the  poultry  was 
billed  appellant's  agent  at  Gosport,  before 
making  out  the  bill  of  lading,  inquired  of 
Havens  Bros.'  agent  "if  there  was  any  one 
with  the  car,"  and  was  informed  that  there 
was  not.  The  bill  of  lading  was  thereupon 
Issued  and  delivered  to  the  representative  or 
agent  of  said  shipper,  without  making  any 
provision  therein  for  the  transportation  of 
aiq;>ellee  or  any  one  to  accompany  the  poultry 


in  transit  The  poultry  car  upon  which  ap- 
pellee was  at  the  time  he  sustained  the  in- 
juries of  which  he  complains,  was  partially 
loaded  with  poultry  at  Gosport  on  January 
31,  1902,  at  the  time  the  bill  of  lading  in  con- 
troversy was  Issued.  This  car,  after  being 
partially  loaded  at  that  station,  was  run  to 
Cloverdale,  a  station  on  appellant's  road, 
where  additional  poultry  was  taken  aboard. 
It  was  then  run  to  Ladoga,  and  left  there 
for  the  purpose  of  completing  the  loading  of 
the  poultry.  At  the  latter  station  appellee, 
an  employe  of  Havens  Bros.,  the  shipper,  went 
aboard  of  this  car  for  the  purpose  of  ex- 
ercising the  duties  of  a  caretaker  in  respect 
to  the  poultry.  When  he  boarded  the  car  he 
had  In  his  possession  the  bill  of  lading  which 
had  been  delivered  to  him  by  said  shipper. 
It  appears  that  no  one  was  In  charge  of  the 
car  as  a  caretaker  of  the  poultry  between 
Gosport  and  Ladoga.  This  car  was  handled 
and  moved  by  appellant  company  between 
Gosport  and  Ladoga  under  the  bill  of  lading 
made  out  by  appellant's  agent  at  Gosport 

The  evidence  establishes,  and  the  jury  spe- 
cially find,  that  no  other  additional  or  differ- 
ent contract  was  made  by  the  defendant  in 
respect  to  the  movement  of  said  poultry  car 
over  any  part  of  its  said  line  except  the  bill 
of  lading  In  question.  The  Jury  also  finds 
that  when  the  bill  of  lading  was  Issued  by  the 
defendant's  agent,  as  hereinbefore  stated,  said 
agent  was  advised  by  the  agent  of  Havens 
Bros,  that  there  was  no  man  in  charge  of 
the  car,  and  no  request  was  made  for  provi- 
sion to  be  made  In  the  contract  for  Havens 
Bros.,  the  shipper,  to  send  a  man  In  charge 
of  the  poultry  In  contracting  for  all  the 
shipments  of  poultry  made  by  said  firm  of 
Havens  Bros,  in  1901  it  was  provided  in  the 
shipping  contracts  that  a  man  would  be  pass- 
ed In  charge  of  said  poultry,  and  in  this 
manner  said  firm  specially  contracted  with 
appellant  for  the  free  passage  of  a  man  who 
was  to  be  in  charge  of  the  poultry  and  have 
the  care  thereof.  During  the  period  covered 
by  the  shipments  of  poultry  over  appellant's 
railway  prior  to  the  time  of  appellee's  injury 
about  240  shipments  were  made.  All  the 
bills  of  lading  issued  in  these  shipments  con- 
tained a  provision  which  read,  "Pass  man  in 
charge,"  except  about  two,  which  read,  "Pass 
Newt  Hostetter"  (being  appellee  herein),  or 
"Pass  N.  Hostetter." 

Appellee,  in  these  shipments,  was  the  man 
placed  in  charge  of  the  poultry  by  Havens 
Bros.,  and  his  duties  were  to  feed,  water,  and 
care  for  the  poultry  In  transit.  In  fact,  the 
evidence  fully  establishes  that  the  authority 
or  right  of  appellee  to  accompany  the  poultry 
as  an  employ^  of  said  firm  of  Havens  Bros. 
In  all  of  the  previous  shipments  made  by  it 
over  appellant's  road  was  provided  for  in  the 
bill  of  lading  or  shipping  contract  entered  in- 
to between  said  firm  and  appellant  company, 
and  in  no  manner  did  appellee's  right  to 
transportation  as  a  caretaker  of  the  poultry 
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fn  the  previous  shipments  arise  out  of  or 
depend  upon  the  usage  or  custom  alleged  in 
the  first  paragraph  of  the  complaint.  It  is 
manifest  by  the  facts  proren  by  the  evidence 
In  this  case  that  appellee's  cause  of  action, 
as  alleged  in  the  first  paragraph  of  his  com- 
plaint, In  Its  general  scope  and  meaning, 
stands  unproved.  The  facts  as  proven  pre- 
sent a  case  materially  different  from  that 
disclosed  by  the  facts  averred  In  the  com- 
plaint. The  facts  proven,  when  tested  by  the 
authorities  hereinbefore  referred  to,  wholly 
fall  to  sustain  appellee's  right  to  be  in  the 
car  in  charge  of  the  poultry  at  the  time  he 
was  injured.  In  truth,  the  facts  as  proven 
are  clearly  outside  of  those  alleged  in  the 
complaint  to  establish  appellee's  right  to  be 
In  the  car  in  charge  or  care  of  the  poultry 
at  the  time  be  was  injured.  The  rule  Is 
firmly  settled  that  the  plaintiff  must  recover, 
if  at  all,  upon  the  allegations  of  his  com- 
plaint. Section- 132  of  our  Civil  CJode  (sec- 
tion 396,  Bums'  Ann.  St.  1901;  section  168 
Thornton's  Civ.  Code)  provides  that,  "whercr 
the  allegation  of  the  claim  or  defense  to 
which  the  proof  Is  directed  is  unproved,  not 
in  some  particular  or  particulars  only,  but 
in  Its  general  scope  and  meaning,  it  is  not  to 
be  deemed  a  case  of  variance",  •  •  *  but 
a  failure  to  prove."  See  Jeffersonville,  etc., 
R.  Co.  V.  Worland,  50  Ind.  339;  City  of  Hunt- 
ington v.  Mendenhall,  73  Ind.  460 ;  Thomas  v. 
Dale.  86  Ind.  435;  Cleveland,  etc.,  R.  Co.  v. 
Wynant,  100  Ind.  160 ;  Cincinnati,  etc.,  R.  Co. 
V.  McLain,  148  Ind.  188,  44  N.  E.  306.  At  the 
time  appellee  boarded  the  poultry  car  at 
Ladoga  he  was  certainly  admonlsbed  by  the 
character  of  the  car  that  it  was  not  intended 
for  the  transportation  of  passengers.  He 
knew  that  his  right  to  accompany  the  poultry 
and  be  transported  as  a  caretaker  depended 
upon  the  contract  between  his  employer.  Ha- 
vens Bros.,  and  the  railroad  company.  When 
he  boarded  the  car  he  bad  in  his  possession 
the  bill  of  lading.  An  inspection  thereof 
would  have  fully  disclosed  that  no  provision 
whatever  therein  was  made  for  his  transpor- 
tation by  appellant,  or  to  authorize  him  as 
the  employe  of  the  shipper  to  accompany 
the  poultry.  While  it  is  true,  as  insisted  by 
his  counsel,  he  was  not  a  party  to  this  con- 
tract, nevertheless,  so  far  as  he  bases  any 
right  thereon  to  be  carried  by  appellant  as 
a  passenger,  be  is  bound  by  all  of  its  express 
and  implied  provisions  affecting  such  right. 
He  Jiad  no  greater  or  better  claim  to  be  car- 
ried by  appellant  over  its  road  as  a  caretaker 
of  the  poultry  than  had  his  employer.  As 
previously  stated,  whatever  right  he  had  in 
this  respect  depended  upon  the  contract  which 
Havens  Bros,  had  with  appellant  company. 
Cleveland,  etc.,  R.  Co.  v.  Henry  (at  this  term) 
83  N.  E.  710. 

There  being  a  failure  of  proof  to  sustain 
material  facts  as  alleged  in  the  first  para- 
graph of  the  complaint,  appellee,  therefore, 
was  not  entitled  to  a  recovery  thereon.    It 


follows  that  the  trial  court  erred  In  denying 
the  motion  for  a  new  trial. 

Judgment   reversed,   with   instructions   to 
grant  appellant  a  new  trial. 


070  Ind.  S28) 
CLEVELAND,  C,  C.  &  ST.  I,.  RT.  CO.  t. 
MOORE.    (No.  20,993.) 

(Supreme  Court  of  Indiana.     May  1,  1908.) 

1.  Appeal— Review— ExTiBE   Recobo— Views 
OF  Counsel  as  to  Contboiximq  Facts— Bp- 

FECT. 

Wliere  intricate  and  perplexing  questions  of 
fact  OQ  appeal  make  a  study  of  the  transcript 
of  the  evidence  necessary,  and  the  court  makes 
a  study  of  the  bill  of  exceptions,  it  may  not  dis- 
regard what  is  observed  as  to  the  (acta  in  their 
true  relation  to  each  other,  and  where  resort  to 
the  record  is  necessary,  the  case  will  be  deter- 
mined by  the  record,  and  the  court  will  not  be 
bound  by  the  conceptions  of  counsel  as  to  the 
nature  of  the  coutrolliug  facta. 

2.  WOBK  AND  LabOS — CHANQB  OF  CONTBACI'— 

Knowledge  of  Chanqb  —  Assiomuknt  to 

Sdbety— Effect. 

Where  a  change  of  a  construction  contract 
is  made  by  the  principal,  and  the  surety  is  there- 
after notified  to  complete  the  contract,  if  the 
surety,  with  knowledge  of  the  change,  takes  an 
assignment  of  the  contract  and  completes  the 
work  as  desired  by  the  one  for  whom  it  i« 
done,  whether  the  work  is  done  aa  asaiKuee  or  as 
surety  pursuant  to  notice  is  Immaterial  on  the 
right  to  recover  on  a  quantum  meruit. 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  82  N.  E.  52. 

PER  CURIAM.  In  his  brief  on  petition 
for  rehearing  counsel  for  appellee,  while 
statUig  that  it  is  apparent  from  the  opinion 
that  this  case  has  received  painstaking  con-° 
sideration,  suggests  that  it  seems  that  the 
opinion  and  judgment  of  this  court  proceeds 
largely,  if  not  entirely,  on  grounds  not  pre- 
sented. So  far  as  the  examination  of  the 
testimony  set  out  In  the  record  is  concerned, 
it  may  be  admitted  that  our  consideration 
has  gone  beyond  the  briefs;  but  our  action  In 
that  particular  was  prompted,  not  by  a  pur- 
pose to  search  for  grounds  of  reversal,  but, 
because  the  intricate  and  perplexing  ques- 
tions of  fact  made  a  study  of  the  transcript 
of  the  evidence  necessary  to  an  understanding 
of  the  facts,  we  were  compelled  to  study  the 
bin  of  exceptions,  and,  having,  done  so,  we 
were  not  at  liberty  to  disregard  wliat  our 
eyes  perceived  as  to  the  facts  in  their  true 
relation  to  each  other.  Where  resort  to  the 
record  Is  necessary,  the  case  will  be  deter- 
mined by  the  record,  and  in  such  a  case  the 
court  will  not  regard  itself  as  bound  dovni  to 
the  conceptions  of  counsel  on  either  side  as 
to  the  nature  of  the  controlling  facts.  Big 
Creek  Stone  Co.  v.  Seward,  144  Ind.  205,  42 
N.  B.  464.  43  N.  E.  5 ;  Scott  v.  City,  162  Ind. 
34.  68  N.  E.  2T8,  69  N.  BS.  675;  State  ex  rel. 
V.  Board,  167  Ind.  276,  78  N.  HI  1016.  As  to 
our  observations  upon  the  case  generally,  we 
may  say,  in  the  language  of  Big  Creek  Stone 
Co.  V.  Seward,  supra,  that:  "If  the  court 
were  limited  to  the  argument  and  reasoning 
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of  oounsel  In  Its  decision  of  cases,  to  the  ex- 
clusion of  Its  own  observations,  many  cases 
would  lead  us  far  from  what  we  understand 
to  be  the  true  object  of  the  court" 

In  the  brief  referred  to  counsel  calls  at- 
tention, among  other  matters,  to  what  is 
claimed  are  inaccuracies  in  the  court's  state- 
ment as  to  the  height  of  the  grade  put  in  by 
the  surety  company,  and  as  to  where  work 
was  done  by  it,  as  to  the  misleading  effect  of 
the  prior  work  done  by  McXerney,  of  changes 
supposed  to  bare  been  required  by  the  railroad 
company  on  account  thereof,  and  of  the  rep- 
resentations made  while  the  work  was  in 
progress.  Wltbout  going  to  the  transcript  of 
the  evidence,  which  is  very  long  and  at  times 
difficult  to  understand,  we  may  admit  for 
the  sake  of  the  argument,  that  we  have  been 
under  a  misapprehension  to  the  extent  sug- 
gested by  counsel ;  but  an  examination  of  the 
original  opinion  will  show  that  we  by  no 
means  rest  our  conclusion  on  the  matters  re- 
ferred to,  and  we  should  not  be  understood 
as  holding  that  the  surety  company  prima 
fade  stands  charged  with  the  consequences 
of  knowledge  at  any  particular  time  in  the 
execution  of  the  work.  We  cannot,  however, 
escape  the  conclusion,  apart  from  all  ques- 
tions as  to  the  details  of  the  work  upon  the 
grade  and  the  manner  of  doing  it  that  the 
surety  company's  representative  used  the 
plans  and  profile  to  but  little  effect  if  there 
did  not  come  to  him  at  some  time  during  the 
carrying  out  of  the  work  a  knowledge  that  it 
was  not  being  executed  according  to  tl>e 
plans.  Neither  have  we  failed  to  consider 
the  extent  to  which  he  might  have  been  mis- 
led by  the  natural  and  the  legal  presumptions 
ns  to  what  was  being  required  of  the  surety 
company,  whether  acting  as  a  surety  com- 
pany or  otherwise,  nor  the  information  which 
came  to  him  as  to  the  position  of  the  rail- 
road company  and  of  its  representatives. 
What  we  held  was  that  at  some  time  during 
the  period  for  which  the  court  below  allowed 
the  reasonable  value  of  the  work,  without  at- 
tempting to  trace  the  contract  thereunder  to 
the  extent  that  under  the  circumstances  it 
would  be  just  to  assume  that  It  formed  the 
underlying  ground  for  the  adjustment  of  the 
compensation,  changes  were  made,  which,  con- 
sidered as  a  composite,  were  so  radical  that 
they  should  not  have  been  overlooked  by  the 
court,  in  view  of  the  meager  evidence  offered 
by  the  surety  company's  representative  as  to 
the  extent  of  ills  knowledge.  This  holding 
we  still  adhere  to.  The  contract  was  not 
rescinded,  and  it  was  not  to  be  disregarded 
to  the  extent  that  it  was  in  the  admeasure- 
ment of  the  damages.  We  might  have  been 
radically  wrong  in  our  apprehension  of  the 
details  of  the  work,  and  in  our  calculations 
concerning  it,  and  even  have  failed  to  give 
due  consideration  to  militating  presumptions 
and  evidentiary  circumstances;  but  it  yet  re- 
mains that  there  were  bold  facts,  largely 
physical,  not  explained  by  the  evidence  or 
neutralized    by    any    deduction    therefrom, 


which  forbade  the  conclusion,  as  the  evidence 
stands,  that  at  some  time  during  the  period 
allowed  for  the  surety  company  did  not, 
practically  speaking,  have  knowledge.  Our 
view  is  that  the  learned  judge  who  made  the 
special  finding  was  led  to  find  as  he  did  con- 
cerning the  surety  company's  lack  of  knowl- 
edge through  a  failure  to  apply  the  principles 
of  notice  pointed  out  in  the  opinion,  and 
therefore  we  need  not  be  now  at  the  pains 
in  this  opinion  to  review  in  detail  the  many 
matters  concerning  the  evidence  pointed  out 
by  appellee's  counsel,  which  we  regard  as 
nonconclusive  at  the  best  Whether  appellee 
can  satisfy  the  court  or  jury  upon  another 
trial  that  the  surety  company's  representa- 
tive did  not  have  knowledge  at  some  stage  of 
the  work  is  a  question  we  need  not  now  con- 
sider, for  we  apprehend  that  it  is  scarcely 
possible  that,  in  view  of  our  conclusions  as 
stated,  an  explanation  can  be  forthcoming 
which  will  justify  an  allowance  to  the  full  ex- 
tent made  upon  the  prior  trial.  It  is  imma- 
terial whether  the  surety  company  performed 
the  work  as  the  assignee  of  McNerney  or  as 
surety  pursuant  to  notice  by  the  railway  com- 
pany, for  if  said  surety  company  is  to  be 
charged  with  the  consequences  of  knowledge 
that  changes  had  been  made — and  upon  the 
present  state  of  the  evidence  we  so  adjudge — 
it  certainly  cannot  recover  any  greater  quan- 
tum of  damages  than  would  have  been  award- 
ed to  it  had  it  been  a  principal. 

Beyond  the  matters  above  stated  the  argu- 
ment of  appellee's  counsel  on  rehearing  la 
largely  an  argument  of  questions  to  which 
we  gave  careful  consideration'  before,  and 
nothing  has  been  brought  forward  to  lead  us 
to  the  conclusion  that  a  rehearing  should  be 
granted. 

Petition  for  a  rehearing  overruled. 


(42  Ind.  A.  US) 

JOHNSON  et  aL  y.  ZIMMKRUAN  et  al.i 

(No.  6.374.) 

(Appellate  Court  of  Indiana.    April  23,  1908.) 

1.  Appkal  — Questions   Reviewable  —  Rec- 
ord. 

Where  a  point  is  not  properly  presented  by 
the  record,  the  court  on  appeal  has  no  right  to 
consider  it 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |!  2T76-2780.  28C7- 
2872.1 

2.  Saub. 

An  account  and  check  stubs  are  written  In- 
struments, and  when  offered  in  evidence  must  be 
brought  into  the  record  before  tb?  ruling  exclud- 
ing them  can  be  considered  on  appeal. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  fg  2005-2914.] 

3.  Saub. 

Where  the  record  on  appeal  does  not  show 
what  instrmnents  offered  in  evidence  would 
prove,  if  admitted,  the  question  whether  the 
court  erred  in  excluding  them  is  not  reviewable. 
[Ed.  Note. — For  cases  in  point,  sec  Cent  Dig. 
vol.  3,  Appeal  and  Error,  Si  2905-2914.] 

4.  QuTETiNO  TiTLB— Complaint— FiNDiHQS. 

Where    the    complaint    in    one    paragraph 
sought  to  quiet  title  to  real  estate,  and  in  an- 
'Rehearing  denied. 
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other  paragraph  sought  the  possession  of  a 
deed,  and  the  court  found  that  plaintiff  was  the 
owner  of  the  premises,  that  defendant's  claim 
thereto  was  without  right,  and  that  plaintiff 
was  entitled  to  have  his  title  quieted,  the  court 
disposed  of  the  case  as  one  to  quiet  title,  and 
defendant  was  entitled  to  a  new  trial  as  of 
right 

Appeal  from  Circuit  Court,  Elkhart  County; 
Jas.  S.  Dodge,  Judge. 

Action  by  Alpheus  A.  Zimmerman  and  an- 
other against  Jeanctte  Gortner  Johnson  and 
another.  BYom  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Reversed,  with  instructions. 

J.  D.  Osborne,  for  appellants.  Harman  & 
Zlgler,  Jas.  L.  Harman,  and  Anthony  Deabl, 
for  appellees. 

RABB,  J.  Appellees  were  plaintifte  In  the 
court  below.  Their  complaint  was  In  two 
paragraphs.  The  fl^st  in  the  usual  form  of  a 
complaint  to  quiet  title  to  certain  real  estate 
described  therein;  the  second  averred  that 
Ruel  M.  Johnson  was,  In  his  lifetime,  the  own- 
er of  the  real  estate  described  In  the  com- 
plaint; that  he,  on  the  25tb  day  of  February, 
1890,  executed  to  appellee  a  warranty  deed  for 
the  same,  his  wife  joining  therein ;  that  after 
its  due  execution  the  deed  was  left  with  said 
Johnson  by  appellee  for  safe-keeping;  that  the 
same  bad  never  been  recorded;  that  after- 
wards Johnson  died  testate,  and  that  the  ap- 
pellants are  his  executors,  devisees,  and  lega- 
tees under  his  will;  that  upon  the  death  of 
Johnson  appellants  came  into  possession  of 
the  deed,  and  that  they  refused,  upon  demand, 
to  deliver  the  same  to  appellee.  An  answer 
of  genera]  denial  was  filed  to  the  complaint, 
the  cause  submitted  to  the  court  for  trial,  and 
the  following  finding  made  by  the  court:  "The 
court  being  well  and  sufficiently  advised  in  the 
premises  finds  that  the  plaintiffs  are  the  own- 
ers In  fee  simple  as  tenants  by  the  entireties 
of  the  real  estate  described  in  the  complaint ; 
that  the  defendants  claim  an  Interest  therein 
adverse  to  plaintiffs;  that  their  claims  are 
without  right  and  unfounded;  and  that  the 
phiintlffs  are  entitled  to  have  their  title  there- 
to quieted."  This  finding  Is  followed  by  a 
Judgment  quieting  appellees'  title  to  the  prem- 
ises, and  this  Judgment  is  followed  by  an  or- 
der directing  the  appellants  to  deliver  to  plain- 
tiffs, within  five  days,  a  certain  deed  described 
as  having  been  executed  by  the  deceased,  John- 
son, and  wife  to  the  appellees,  and,  on  their 
failure  so  to  do,  appointing  a  commissioner  to 
make  a  deed..  Appellants'  motion  for  a  new 
trial  for  cause  was  overruled,  and  within  one 
year  from  the  rendition  of  the  Judgment  appel- 
lants filed  their  bond  for  costs,  conditioned 
according  to  law,  and  moved  the  court  for  a 
new  trial  as  of  right,  which  wag  overruled, 
and  exceptions  properly  reserved.  The  action 
of  the  court  below  in  overruling  these  motions 
Is  assigned  as  error  In  this  court 

The  cause  relied  upon  for  a  new  trial  is  the 
refusal  of  the  court  to  admit  in  evidence  an 
account  book  kept  by  the  decedent,  Johnson. 
It  appe&n  from  the  evidence  that  Johnson  had 


formerly  conveyed  to  the  appellees  a  lotr  in 
Johnson's  addition  to  the  city  of  Elkhart — 
not  the  one  described  In  the  complaint ;  that 
Zimmerman  and  wife,  through  Johnson,  ob- 
tained a  loan  of  $1,500  by  mortgage  upon  this 
property,  and  at  the  same  time  a  written 
agreement  was  entered  Into  between  the  appel- 
lees, the  parties  who  made  the  loan  to  them, 
and  Jolmson,  by  the  terms  of  which  the  $1,500 
loaned  was  to  be  placed  In  Johnson's  hands, 
who  was  to  pay  the  same  out  for  the  construc- 
tion of  a  dwelling  house  upon  said  lot,  and  It 
was  claimed  by  the  appellees  that  the  real 
estate  In  controversy  was  paid  for  out  of  this 
loan.  It  was  contended  by  the  appellants  that 
this  was  not  so,  but  that  the  entire  amount  of 
said  loan  of  $1,500  was  applied  by  Johnson  in 
payment  for  the  Improvement  upon  the  lot,  as 
contemplated  by  the  written  agreement.  It 
was  for  the  purpose  of  proving  these  payments 
that  the  book  was  offered  in  evidence.  We 
think  this  question  Is  not  properly  presented 
by  the  record  before  us,  and  unless  properly 
presented  by  the  record  this  court  has  no  right 
to  consider  It  Martin  v.  Martin,  74  Ind.  207; 
Miller  V.  EvansvUle,  etc.,  143  Ind.  573,  41  N. 
E.  801,  42  N.  E.  806:  Drake  v.  State,  145  Ind. 
210,  41  N.  E.  799,  44  N.  B.  188;  Wilson  v. 
State,  156  Ind  636,  637,  59  N.  E.  380,  60  N. 
E.  1086;  Kraus  v.  Lehman  (Ind.  Sup.)  83  N. 
E.  715;  State  v.  Johns  (Ind.  Sup.)  64  N.  E.  1. 
The  account  and  the  check  stubs  proposed 
to  be  introduced  in  evidence  are  wrlttoi  in- 
struments, as  much  so  as  a  note,  letter,  deed, 
record,  or  deposition.  It  is  the  statement  In 
writing  contained  in  the  book  and  <»i  the 
check  stubs  that  is  ottered,  and  they  nowhere 
appear  In  the  record.  Before  any  question  can 
be  presented  to  this  court  on  the  rulings  made 
by  a  court  below  In  excluding  written  Instru- 
ments offered  in  evidence,  the  written  Instru- 
ment offered  must  be  brought  Into  the  record. 
Roseboom  v.  Jefferson  Sc  Tp.,  122  Ind.  377, 
23  N.  E.  796;  Rucker  v.  Steelman,  97  Ind.  222 ; 
Musser  v.  State,  157  Ind.  441,  61  N.  E.  1; 
Nudd  v.  Holloway,  43  Ind.  366;  Lautman  v. 
Pepin,  26  Ind.  App.  427, 59  N.  B.  1073 ;  Benseh 
y.  Famsworth,  0  Ind.  App.  647,  34  N.  B.  751, 
37  N.  E.  284.  The  preliminary  proof  upon 
which  the  rejected  evidence  was  offered  was 
made  by  one  of  the  executors  who  had  charge 
of  the  books  and  papers.  His  testimony  was 
that  the  account  on  page  164,  with  Mr.  Zim- 
merman, was  in  Col.  Johnson's  handwriting, 
and  we  might  infer  from  this  statement  that 
the  account  proposed  to  be  introduced  was  a 
statement  in  the  book  of  transactions  be- 
tween Col.  Johnson  and  the  appellees.  But 
such  very  evidently  was  not  the  case,  nor  is 
It  claimed  on  the  part  of  appellants  that  the 
account  registered  transactions  between  John- 
son and  Zimmerman,  but  was  an  accoimt  of 
sums  paid  out  by  Col.  Johnson  to  disinterest- 
ed third  persons  for  work  done  and  materi- 
als furnished  In  the  construction  of  the  build- 
ing upon  the  lot  referred  to  in  the  contract 
between  the  parties.  These  disinterested 
third  persons  to  whom  the  payments  were 
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made  were  entirely  competent  to  testify  to 
every  fact  exhibited  by  the  record  made  by 
Col.  Johnson  in  his  book.  This  court  cannot 
tell  from  the  record  before  ns  what  the  ac- 
counts and  checks  tendered  in  evidence  would 
tend  to  prove,  or  whether  they  would  tend  in 
the  remotest  degree  to  support  the  contention 
of  the  appellees,  and  therefore  the  question  la 
not  before  us  for  consideration.  There  was 
clearly  no  finding  In  this  case  upon'  any  ques- 
tion except  that  presented  by  the  first  para- 
graph of  appellants'  complaint 

This  was  a  suit  to  quiet  title  to  the  real  es- 
tate In  question  and  the  court  erred  in  over- 
ruling appellants'  motion  for  a  new  trial  as 
of  right,  and  for  this  error  the  Judgment  of 
the  court  below  Is  in  all  things  reversed,  with 
instructions  to  the  court  below  to  grant  a 
new  trial,  with  leave  to  the  parties  to  reform 
issues,  if  desired. 

GOMSTOCK,  MYERS,  HADLBY,  and 
WATSON,  JJ.,  concur. 

ROSY,  C.  J.  (concurring).  Appellees'  com- 
plaint is  in  two  paragraphs.  The  first  Is  in 
the  usual  form  of  a  complaint  to  quiet  title, 
and  describes  lot  122  and  the  east  one-half  of 
lot  121  in  Johnson's  Riverside  addition  to  the 
city  of  Elkhart  In  the  second  paragraph  it 
is  averred  that  appellant's  decedent  was  in 
his  lifetime  the  owner  of  said  lands,  and  that 
the  plaintiffs  purchased  the  same  from  him 
for  a  consideration,  which  was  fully  paid; 
that  he  did  on  February  25,  1899,  execute  his 
warranty  deed  therefor  to  appellees,  his  wife 
joining  therein,  which  deed  was  duly  deliver- 
ed to  them,  and  that  they  left  the  same  with 
said  decedent  for  safe-keeping  for  them  un- 
til such  time  as  they  should  call  for  the 
same  to  have  it  recorded,  and  that  after- 
wards he  departed  life;  that  they  have  de- 
manded the  said  deed  from  the  appellants, 
executors,  devisee,  and  legatee  of  said  de- 
cedent who  have  possession  thereof,  and  tliat 
they  refuse  to  deliver  it  to  appellees,  who 
aver  that  they  are  entitled  to  the  possession 
thereof.  The  Issue  was  formed  by  a  general 
denial;  the  cause  was  tried  without  a  jury, 
and  a  judgment  rendered  against  the  appel- 
lants. 

The  second  paragraph  contains  the  requi- 
sites necessary  to  an  action  in  replevin.  Sec- 
tion 1266,  Rev.  St  1881  (section  1286,  Burns' 
Ann.  St  1901) ;  Wilson  et  al.  v.  RyboU,  17  Ind. 
301,  79  Am.  Dec.  486;  Bush  v.  Oroomes,  125 
Ind.  14,  24  N.  E.  81.  The  finding  made  by  the 
court  is  "that  the  plaintiffs  are  the  owners 
in  fee  simple,  as  tenants  by  the  entireties,  of 
the  real  estate  described  in  the  complaint; 
that  the  defendants  claim  an  interest  there- 
in; that  their  claims  are  without  right  and 
unfounded;  and  that  the  plaintiffs  are  en- 
titled to  have  their  title  quieted."  The  judg- 
ment follows  the  finding,  and  contains  in  ad- 
dition thereto  an  order  to  deliver  the  deed 
described  in  the  second  paragraph,  and,  in  de- 
fault of  such  delivery  names  a  commissioner 


to  execute  a  deed  for  such  premises.  It  Is 
claimed  that  the  judgment  amounts  to  no 
more  than  one  quieting  title,  and  that  a  mo-. 
tlon  for  a  new  trial  as  of  right  made  by  ap- 
pellants should  have  been  sustained,  which 
question  is  for  reasons  hereafter  stated  not 
decided. 

Appellees  have  filed  a  motion  to  dismiss 
the  appeal  basing  the  same  upon  the  grounds 
that  the  provisions  of  the  act  of  September 
19,  1881  (Laws  1881,  p.  478,  c.  45,  §  228),  have 
not  been  followed  (section  2454,  Rer.  St 
1881  [section  2609,  Burns'  Ann.  St  1901]); 
and  that  a  proper  Index  was  not  attached  to 
the  transcript  The  appeal  was,  however, 
properly  taken  under  the  general  statute. 
(Baker  v.  Edwards,  156  Ind.  53,  57,  59  N.  E. 
174;  Mason  v.  Roll,  130  Ind.  261,  29  N.  E. 
1135),  and  the  transcript'  is  sufficiently  in- 
dexed. The  motion  to  dismiss  is  therefore 
overruled. 

The  case  as  it  comes  here  is  upon  the  evi- 
dence decidedly  unsatisfactory.  It  shows  a 
delivery  of  the  deed  by  C!ol.  Johnson,  its  re- 
tention by  a  third  person  for  something  over 
a  year  when  it  was  taken  by  Alpheus  Zim- 
merman, and  returned  by  him  to  Col.  John- 
son and  found  among  the  latter's  effects  in- 
closed in  an  envelope  marked,  "Not  deliver- 
ed." Appellees  averred  and  undertook  to 
show  payment  of  the  purchase  price  of  said 
lots.  To  this  end  a  witness  was  introduced 
who  testified  in  .substance  that  the  considera- 
tion for  the  lots  described  was  the  convey- 
ance of  another  lot,  which  had  been  previous- 
ly sold  by  CoL  Johnson,  to  the  appellants  and 
paid  for  by  them  out  of  a  loan  which  he  bad 
procured  to  be  made  to  them,  and  which  was 
secured  by  a  mortgage  on  said  lot  In  this 
state  of  the  evidence  appellant  offered  to 
introduce  an  account  kept  by  decedent  In 
his  own  handwriting  in  a  book  which  he  kept 
in  connection  with  the  business  of  his  office, 
by  which  the  amount  of  said  loan  and  the 
manner  of  Its  distribution  is  shown.  Such 
entries  contained  memoranda  of  checks  by 
which  such  payments  were  made  and  with 
the  checks  thus  referred  to  was  excluded  by 
the  court  upon  appellees'  objection  to  which 
ruling  appellant  reserved  an  exception.  These 
entries  and  checks  were  admissible  both  as 
having  been  made  by  the  agent  of  appellees, 
authorized  by  them  to  distribute  the  borrow- 
ed fund  (Reno  v.  Crane,  2  Blackf.  217; 
Greenleaf  on  Evidence,  S  113  [184c]),  and 
under  the  account  book  rule  as  part  of  the 
res  gestae  of  the  transaction  upon  which  pay- 
ment for  the  lots  in  controversy  is  made  to 
depend.  Doe  v.  Turford,  2  B.  &  Adol.  890; 
Place  V.  Baugher,  159  Ind.  232,  64  N.  B.  832 ; 
Fleming  v.  Yost,  137  Ind.  95,  36  N.  E.  705. 

The  shopbook  rule  of  evidence,  which  per- 
mits account  book  entries  and  other  regular 
entries  made  In  the  course  of  business  to  be 
Introduced  in  evidence,  has  been  a  most  un- 
settled one  in  this  state.  The  transition  from 
the  common-law  rules,  the  confilctlng  the- 
oretical   classifications   stated   in   the   many 
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text-books,  and  the  conflicting  applleatlou  of 
these  rules  in  the  various  states  are  doubt- 
■lesB  the  most  responsible  causes  of  this  condi- 
tion. Sixteen  cases  decided  by  the  Indiana 
Supreme  and  Appellate  Courts,  which  investi- 
gation discloses  are  all  the  cases  Inwhich  the 
rule  under  consideration  is  discussed  or  refer- 
red to,  have  been  examined ;  and  from  them 
the  conclusion  above  stated  was  reached. 
The  rules  as  to  the  admissibility  of  entries  by 
third  persons,  entries  by  parties,  and  entries 
by  deceased  third  persons  and  parties  have 
apparently  been  developed  separately,  but  un- 
der business  conditions  of  the  present  day 
there  is  no  reason  for  dWerent  rules  regard- 
ing entries  by  third  persons  and  by  parties. 
See  2  Wlgmore  on  Evidence,  i  1517,  et  seq. 
DeCamp  v.  Vandagrlft,  4  Blaclif.  272,  held 
that  plaintiff's  books  of  account,  in  which 
he  had  charged  the  Items  for  which  he  sued 
were  not  admissible  to  support  bis  demands, 
for  that  "would  be  permitting  him  to  make 
evidence  for  himself."  This  case  was  decided 
on  the  authority  of  the  English  common  law, 
as  It  was  at  the  time  of  its  adoption  In  Ameri- 
ca, which  permitted  only  entries  made  by  a 
clerk  to  be  admitted.  The  few  American 
cases  extending  the  doctrine  and  admitting 
entries  made  by  a  party  were  ignored,  be- 
cause, in  the  langnagb  of  the  court,  "The 
decisions  In  those  cases,  we  presume,  are 
founded  on  the  local  laws  of  those  states." 
This  case  is  doubtless  the  first  cause  of  con- 
fusion in  our  Rei>orts,  which  has  resulted 
less  from  what  has  been  decided  than  from 
what  has  been  said  as  dicta;  and  of  the 
classification  of  Indiana  by  that  excellent 
text,  Wlgmore  on  Evidence  (section  1536),  as 
"one  of  the  few  Jurisdictions  in  which  this 
branch  of  the  exception  (the  admissibility  of 
the  account  books  of  a  party)  has  not  been 
recognized."  This  statement  Is  erroneous,  as 
the  following  cases  show:  Place  v.  Baugher, 
159  Ind.  232,  64  N.  E.  852 ;  WUber  t.  Scherer, 
13  Ind.  App.  433,  41  N.  E.  837;  4'lemlng  y. 
Yost.  137  Ind.  95,  36  N.  E.  705;  Culver  v. 
Marks,  122  Ind.  554,  23  N.  E.  1080,  7  L.  B. 
A.  489,  17  Am.  St.  Rep.  377.  Two  cases  in- 
volving the  question  were  decided  prior  to 
DeCamp  y.  Vandagrlft,  supra.  In  Reno  v. 
Crane,  2  Blackf.  217,  which  was  an  action  by 
a  partner  to  replevin  a  boat,  an  entry  In  the 
partnership  books,  by  him,  charging  himself 
with  the  boat  sued  for,  was  admitted ;  and  In 
Harrison  y.  Lagow,  1  Blackf.  307,  plaintiff 
offered  books  in  evidence  to  sustain  his  de- 
mand for  goods  sold  and  delivered.  They 
were  held  inadmissible  because  the  plaintiff 
had  not  proven  them  to  be  his,  but  this  rea- 
sonably implies  that  If  properly  proven  they 
would  have  been  held  admissible.  Place  y. 
Baugher,  supra,  serves  to  some  extent  to  clear 
up  the  law  relating  to  account  books.  It  was 
an  action  for  the  value  of  lumber  delivered 
to  a  purchaser  at  his  sawmill.  The  defend- 
ant was  permitted  to  read  in  evidence  his  ac- 
count books  in  which  he  had  entered  the  num- 
ber of  feet  of  lumber  received.    A  few  of  the 


decisions  were  discussed  and  distinguished 
and  the  proposition  of  law  laid  down  that 
account  books  which  are  a  part  of  the  res 
gestae  should  be  held  admissible.  Wilber  v. 
Scherer,  supra,  was  a  similar  action  by  the 
operator  of  a  sawmill  "on  an  ordinary  book 
account,"  in  which  the  party's  account  book 
was  admitted.  Fleming  v.  Yost,  supra,  held. 
In  an  action  to  set  aside  a  conveyance  of  real 
estate  as  fraudulent,  that  the  account  book  of 
a  defendant  was  admissible  as  evidence  to 
show  payment  for  the  real  estate.  The  cases 
besides  DeCamp  v.  Vandagrlft,  supra,  in 
which  books  of  account  have  been  refused  In 
evidence  are:  Railroad  v.  CofCman,  30  Ind. 
App.  4C2,  04  N.  E.  233,  66  N.  E  170;  Rouyer 
V.  Miller,  16  Ind.  App.  519,  44  N.  E.  51,  45 
N.  E.  674;  National  Bank  y.  Williams,  4 
Ind.  App.  501,  31  N.  E.  370;  Railroad  v.  Noel, 
77  Ind.  110.  The  books  In  Railroad  v.  Noel 
were  found  by  the  court  not  to  have  been 
parts  of  the  res  gestae,  and  an  account  book 
to  be  admissible  must  be  a  part  of  the  res 
gestae.  Place  y.  Baugher;  supra;  Fleming 
v.  Yost,  supra.  Railroad  v.  Coftman  was  de- ' 
elded  on  the  authority  of  Railroad  v.  Noel 
alone.  The  decision  in  National  Bank  y. 
Williams,  which  was  a  suit  against  a  bank 
for  money  deposited  with  It  In  which  the 
ledgers  of  the  bank  were  refused  in  evidence, 
was  also  based  expressly  upon  Railroad  v. 
Noel,  which  was  the  only  case  cited.  The 
conclusion  (the  correctness  of  which  is  doubt- 
ed) must  have  been  that  the  books  were  not  a 
part  of  the  res  gestae.  (Or  that  "necessity" 
did  not  demand  their  admittance,  since  other 
sufficient  evidence  was  offered.  As  to  this 
point,  see  Infra.)-  Books  of  a  bank  have  sev- 
eral times  been  held  admissible  to  show  the 
state  of  a  depositor's  account.  Glover  v.  Hun- 
ter, 28  Ind.  185 ;  Johnson  v.  Culver,  116  Ind. 
278,  19  N.  E.  129 ;  Culver  v.  Marks,  122  Ind. 
554,  23  N.  E.  1086,  7  L.  R.  A.  489.  17  Am. 
St.  Rep.  377.  (But  In  each  of  these  cases  the 
entrant  was  a  third  person,  not  a  party.) 
Rouyer  v.  Miller,  supra,  is  valueless  as  au- 
thority, upon  the  point  under  consideration. 
The  page  from  the  account  book  was  reject- 
ed because  no  proof  was  made  as  to  when  or 
where  the  entries  were  made  or  that  they 
were  in  defendant's  handwriting,  and  It  was 
doubted  whether  the  page  In  question  was 
anything  more  than  memoranda,  and  there- 
fore, not  admissible.  These  cases,  while 
holding  that  under  particular  circumstances 
parties'  books  of  account  are  inadmissible, 
cannot  be  said  to  affirm  DeCamp  v.  Vanda- 
grlft, hence  that  case  stands  alone,  entirely 
deserted  by  modem  authority. 

That  account  books,  the  entries  in  which 
were  made  by  third  persons,  are  admissible 
Is  an  unquestioned  proposition.  Glover  v. 
Hunter,  28  Ind.  185;  Culver  v.  Marks,  supra; 
Cleland  v.  Applegate,  8  Ind.  App.  499,  35  N. 
E.  1108.  While  our  cases  permit  the  intro- 
duction of  account  books,  the  entries  In 
which  were  made  by  a  party  as  well  as  those 
In  'which  the  entries  were  made  by  third 
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persons,  tbey  are  not  cleat  as  to  jost  what 
conditlona  are  neceseary  for  aach  Introduc- 
tion. The  principal  reason  tor  the  rule,  and 
the  canse  of  its  development,  Is  said  to  be 
"necessity";  for  formerly  a  plaintiff  was  not 
a  competent  witness  to  prove  his  claim,  and 
the  mercantile  conditions  of  the  early  days 
left  a  party  generally  without  other  evidence 
than  his  own  statement  In  the  books.  In 
Dodge  V.  Morrow,  14  Ind.  App.  534,  41  N.  E. 
067,  43  N.  B.  153  (on  petition  for  rehearing), 
It  Is  stated  that  entries  are  only  to  be  ad- 
mitted where  no  other  or  better  means  of 
making  the  proof  Is  obtainable.  That  "neces- 
sity" was  the  reason  for  the  rule  Is  also  stat- 
ed In  Culver  v.  Marks,  supra,  "for"  (quoting 
from  a  note  in  Smith's  Iieadlng  Cases),  "in 
view  of  the  number  and  frequency  of  trans- 
actions of  which  entries  are  required  to  be 
made,  the  difficulty  and  Inconvenience  of 
making  formal  common-law  proof  of  each 
Item  would  be  very  great.  To  insist  upon 
it,  therefore,  would  either  render  a  credit 
system  impossible  or  leave  the  creditor 
remediless."  (The  statement  in  Smith's  Lead- 
ing Cases  Is  made  regarding  the  admission 
of  party's  account  books,  but  the  rule  Is  ap- 
plicable to  the  other  class,  which  was  In  evi- 
dence in  Culver  v.  Marks.)  "Necessity"  Is 
undoubtedly  at  the  foundation  of  that  por- 
tion of  the  rule  which  permits  account  books 
of  a  party  who  Is  Incompetent  to  be  Intro- 
duced. Such  entries  are  stated  to  be  admis- 
sible in  Culver  ▼.  Marks.  See  quotation  In- 
fra. In  Slade  y.  Leonard,  75  Ind.  171,  which 
was  a  suit  by  an  administratrix  for  money 
loaned  by  her  intestate,  defendant  offered 
both  his  own  and  the  intestate's  account 
books  to  prove  the  dealings  between  them. 
Defendant  was  not  permitted  by  the  lower 
court  to  be  a  witness  under  the  statute  of 
1867.  On  appeal  the  question  as  to  the  rul- 
ing on  the  statute  is  not  deoided,  and  the 
Inconsistent  statement  Is  made:  "The  books 
of  the  defendant  were  not  admissible  to 
prove  any  Item  of  set-off  or  payment,  but  It 
was  competent  for  him  to  introduce  both 
books,  with  accompanying  evidence  that  all 
the  Items  contained  therein  were  Included  In 
the  settlement  •  *  ♦"  The  Judgment 
was  reversed  upon  another  error,  and,  what- 
ever Its  holdings  on  questions  involved  may 
be  said  to  be.  It  is  not  authority. 

Under  general  business  circumstances  the 
probability  of  accuracy  and  trustworthiness 
of  the  eutrles  Is  great,  hence  another  reason 
Justifying  the  admission  of  account  books 
has  been  stated  to  be  the  circumstantial 
guaranty  of  trustworthiness.  While  no  case 
in  Indiana  has  in  terms  invoked  the  latter 
doctrine.  It  Is  of  controlling  force.  "Neces- 
sity" for  the  admission  of  entries  does  not 
seem  to  mean  that  they  are  to  be  admitted 
only  in  the  absence  of  all  other  proof.  Sev- 
eral of  the  cases  In  Indiana  have  admitted 
entries  where  there  was  other  evidence. 
Place  ▼.  Baugher,  supra;  Fleming  v.  Yost, 
supra.  If  "necessity"  were  the  only  clrciuu- 
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stance  under  which  .the  entries  could  be  ad- 
mitted, they  would  often  be  Introduced  by 
allowing  witnesses  on  the  stand  to  "refresh 
their  memories"  by  them  to  such  an  extent 
that  they  would  virtually  lie  In  evidence 
The  fiction  of  the  law  that  there  la  a  distinc- 
tion between  admitting  a  book  and  permit- 
ting a  witness  to  "refresh  his  memory"  from 
a  book,  where,  in  fact,  he  remembers  noth- 
ing of  the  transacticm,  is  an  antiquated  one, 
and  It  would  seem  that  our  courts  no  longer 
draw  the  distinction.  Place  v.  Baugher,  su- 
pra; Wllt>er  V.  Scherer,  supra;  Johnson  v. 
Culver,  supra.  But  in  Railroad  v.  Noel,  su- 
pra, where  the  entries  "were  not  res  gestse," 
they  were  refused  in  evidence  "however  use- 
ful they  may  or  might  have  been  as  mem- 
oranda, to  be  used  ht  refireshing  the  memory 
of  the  witnesses  who  made  tliem." 

Our  rule,  then,  permits  entries  made  In  ac- 
count books  to  be  admitted  In  evidence  if 
they  are  a  part  of  the  res  geetie  of  the  mat- 
ter Involved.  In  this  connection  it  might  be 
well  to  note  the  definition  quoted  in  Fleming 
v.  Tost,  supra,  from  Carter  v.  Buchannon,  3 
Ga.  513:  "The  circumstances,  fkcts,  and  dec- 
larations which  grow  out  of  the  main  fact, 
are  contemporaneous  with  and  serve  to  il- 
lustrate its  character,  are  part  of  the  res 
gestse."  Many,  If  not  most,  of  the  United 
States  have,  by  statute,  declared  what  condi- 
tions iuust  exist  to  make  this  evidence  com- 
petent, thus  disposing  of  a  question  which 
for  over  a  century  has  been  unsettled.  The 
statutes  represent  the  crystallization  of  the 
rules  created  by  the  courts.  They  usually 
require  a  suppletory  oath  to  support  the  en- 
tries offered.  In  some  Jurisdictions  proof  Is 
required  that  the  hooks  were  kept  fbr  the 
purpose,  that  they  contain  original  entries 
for  goods  delivered  or  for  work  and  labor 
performed,  etc.,  that  the  entries  are  Just,  to 
the  best  of  deponent's  knowledge  and  belief, 
that  they  are  in  his  handwriting  (or  In  case 
of  books  kept  by  a  clerk,  such  proof  must  be 
made  by  the  clerk  showing  that  he  Is  au* 
thorlsed,  unless  he  is  dead  or  beyond  the 
reach  of  the  court),  and  were  made  at  the 
time  the  goods  were  delivered  or  services 
performed.  If  the  court  is  satisfied  as  to 
the  genuineness  of  the  entries,  they  are  re- 
ceived as  presumptive  (prima  facie)  evidence. 
This  is,  in  brief,  the  Wisconsin  law.  2  Wis. 
St.  1898,  f8  4186,  4187,  4189.  The  New  Mexi- 
co statute  (Comp.  Laws  1897,  S  8031)  typifies 
a  simple  form  of  statute:  "Hereafter  In  the 
trial  of  civil  causes  In  the  courts  of  this 
territory,  the  books  of  account  of  any  mer- 
chant, shopkeeper,  physician,  blacksmith,  or 
other  person  doing  a  regular  business  and 
keeping  dally  entries  thereof,  may  be  ad- 
mitted In  evidence  as  proof  of  such  accounts 
upon  the  following  conditions:  1st.  That  he 
kept  no  clerk  or  else  the  clerk  Is  dead  or  In- 
accessible. 2nd.  Upon  proof,  the  party's  oath 
being  sufficient,  that  the  book  tendered  Is  the 
book  of  original  entries.  3rd.  Upon  proof, 
by  his  customers,  that  he  usually  kept  cor- 
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rect  books.  4tb.  Upoh  Inspection  by  the 
court  to  see  If  the  books  are  free  from  any 
8uq>lclon  of  fraud."  The  Illinois  statute 
provides  that  the  party  shall  prove  It  to  be 
bis  account  book,  of  original  entry,  made  by 
himself  or  by  some  deceased  person  or  dis- 
interested person,  now  a  nonresident,  the 
entries  made  in  the  regular  course  of  busi- 
ness. Hurd's  Rev.  St  C  51,  $  8.  Ssveral 
of  the  statutes  limit  the  amount  which  may 
be  established  by  account  books.  The  most. 
If  not  all,  of  the  requirements  set  out  in  the 
above  statutes  have  In  various  decisions  in 
states  which  have  no  statutory  enactments 
on  this  subject  been  stated  as  necessary. 
Few  cases  In  Indiana  decide  what  founda- 
tion must  be  laid  for  the  Introduction  of 
account  book  entries,  but  the  following  rules 
are  to  be  gathered  from  the  decisions:  Plain- 
tiff must  prove  them  "to  be  his."  Har- 
rison V.  Lagow,  supra.  Entries  must  be  orig- 
Inai,  and  not  on  the  representations  made  by 
another  party.  Dodge  v.  Morrow,  supra. 
Proof  must  be  offered  showing  when  and 
where  entries  were  made,  and  that  they  were 
made  in  the  handwriting  of  some  authorized 
person.    Rouyer  v.  Miller,  supra. 

The  books  in  the  present  case  are  admis- 
sible, not  only  as  being  the  account  books  of 
a  party,  but  as  being  the  account  books  of  a 
deceased  person.  As  was  pointed  out  above, 
there  at  present  Is  but  little,  if  any,  differ- 
ence between  the  rules;  but  there  has  never 
In  Indiana  been  any  question  as  to  the  lat- 
ter. It  Is  said  In  Culver  v.  Marks,  supra, 
quoting  from  Wharton  on  Evidence,  that 
"book  entries  of  an  officer,  agent,  or  business 
man  when  in  the  course  of  his  duties  become 
evidence  after  his  decease  or  after  he  has 
passed  out  of  the  range  of  process,  or  be- 
come Incompetent  to  testify  to  the  truth  of 
such  entries."  An  English  case  decided  be- 
fore DeCamp  t.  Vandagrlft,  supra,  holds 
that  the  rule  covers  all  entries  made  by  a 
person  since  deceased  in  the  ordinary  course 
of  business,  whether  a  person  wholly  uncon- 
nected with  the  parties  or  the  clerk  of  the 
party,  or  the  party  himself.  Doe  v.  Tarford, 
2  Bam.  &  Adolphus,  890.  The  practice  at 
this  time,  when  parties  are  competent  wit- 
nesses, cannot  be  less  liberal  than  it  was 
when  the  strict  common-law  rules  prevailed. 

To  recapitulate,  the  books  in  this  case  are 
admissible:  (1)  As  having  been  made  by  the 
agent  of  appellees,  authorized  by  them  to 
distribute  the  fund;  (2)  under  the  general  ac- 
count book  rule  which  admits  regular  en- 
tries made  in  the  course  of  business;  (3) 
under  that  portion  of  the  account  book  rule 
which  admits  the  books  of  a  deceased  per- 
son. The  record  exhibits  the  ruling  of  the 
trial  Judge.  The  offer  made  by  appellant 
is  explicit  and  clear.  Appellee  has  waived 
any  right  to  object  to  the  form  of  such  ofter, 
there  is  no  defect  in  substance,  and  the  evi- 
dence offered  should  have  been  admitted. 

The  fact  that  the  deed  for  the  lots  describ- 
ed in  the  complaint  was  made  to  a  husband 

>  Rehearing  denied,  S7  N.  E.  837.    Superseded  by- 
denied,  90  N.  S.  30». 


and  wife  does  not  render  proof  of  the  finan- 
cial condition  and  pecuniary  resources  of 
either  one  of  them  Incompetent.  A  Judgment 
quieting  title  cuts  off  any  lien  which  the 
vendor  might  otherwise  have  for  his  pur- 
chase money.  The  learned  trial  judge  has 
faculties  for  weighing  evidence  which  this 
court  does  not  have,  but  proof  of  payment 
rests  upon  such  extended  inference  that  the 
exclusion  of  any  evidence  bearing  upon  the 
question  cannot  have  been  otherwise  than 
liarmful. 

It  is  not  necessary  at  this  time  to  deter- 
mine other  questions  presented,  and  for  er- 
ror In  excluding  the  evidence  specified  the 
Judgment  should  be  reversed,  and  the  cause 
remanded,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial,  to  permit 
the  parties  to  reform  issues,  If  desired,  and 
for  further  proceedings. 


(U  Ind.  App.  701) 

HAYES  et  al.  v.  MARTZ  et  al.  (No.  6,974.)i 

(Appellate  Court  of  Indiana.  Division  No.  1. 

April  21,  1908.) 

1.  WlIXS— CONSTBUCTION— IWTEHI. 

A  will  must  be  so  constmed  aa  to  itlve  ef> 
feet  to  the  testator's  intention,  and  such  Inten- 
tion will  be  determined  by  an  ezamiDatioD  of 
the  entire  will,  and  not  from  fiagmentair  claus- 
es or  statements. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  49,  Wills,  {§  955-956.] 

2.  Same— Estate   Devised— Feb   Bixfvk. 

One  clause  of  a  will  devised  a  fee-simple 
title,  and  by  a  snbsequent  clause  provided  that, 
if  the  devisee  should  die  leaving  children,  tiba 
lend  should  descend  to  them,  and  that  it  should 
not  be  disposed  of  by  blm.  Retd,  that  the  dev- 
isee took  a  fee-simple  title  under  the  rule  that, 
where  a  fee-simple  title  is  devised  in  one  clause 
of  a  will  in  clear  terms.  It  cannot  be  cut  down 
by  a  subsequent  clause,  or  by  any  subsequent 
words  that  are  not  as  clear  as  the  words  of  the 
first  clause. 

[Ed.  Note.— For  cases  in  point,  tee  Cent  Die. 
vol.  49,  Wills,  {i  1319-1350.] 

8.  Same— Estate  Tail. 

Where,  at  the  time  of  a  devise  to  one  and 
on  his  death  to  bis  children,  there  were  no  chil- 
dren In  esse,  the  estate  is  an  estate  tail,  since 
the  children  not  being  In  esse  could  not  take  aa 
devisees,  and  they  could  not  take  by  way  of 
remainder,  as  that  was  not  the  testator's  in- 
tent. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  {{  1860-1866.1 

Appeal  from  Circuit  Court,  Noble  Ck>anty; 
Joseph  W.  Adair,  Judge. 

Suit  by  William  D.  Hayes  and  others 
against  Anna  Martz  and  others.  From  a 
judgment  for  defendants,  plaintiffs  appeaL 
Affirmed. 

WIgton  &  Green,  Peters  &  Peters,  and  Robt 
W.  McBrlde,  for  appellants.  Barr,  Redmond 
&  Wrigley,  for  appellees. 

WATSON,  J.  This  was  a  suit  by  appel- 
lants against  appellees  to  quiet  their  title  to 
certain  land  in  Noble  county,  Ind.  Certain 
of  the  appellees  filed  cross-complaints  assert- 
ing title  to  portions  of  the  land,  and  asking 
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that  their  respectlTe  titles  be  quieted.  There 
was  a  trial  oy  the  court.  Special  findings  of 
fact  were  made,  and  conclusions  of  law  stated 
thereon. 

The  decision  of  this  case  depends  upon  the 
construction  of  the  will  of  one  John  Horsely, 
great-grandfather  of  appellants.  The  court 
found  that  said  John  Horsely  executed  his 
last  will  and  testament  on  October  5,  1848. 
The  Items  tbereot,  upon  the  Interpretation 
of  which  this  case  depends,  are  as  follows: 

"Secondly.  *  •  •  I  will  and  bequeath 
unto  my  grandson,  John  Horsely  Hays,  son 
of  Jarvis  and  Mary  Hays,  deceased,  the  farm 
on  which  I  now  lire  (describing  it).  And  I 
also  bequeath  to  my  grandson,  John  Horsely 
Hays,  five  hundred  dollars  out  of  the  pro- 
ceeds of  my  personal  estate." 

"Fifthly.  •  »  •  And  I  further  will, 
shall  *'  •  *  die  before  he  attains  the  age 
of  twenty-one  years,  the  property  hereby  will- 
ed to  him  shall  be  equally  divided  between 
my  two  children  Richard  Horsely  and  Ann 
Selder.  And  if  the  said  John  Horsely  Hays 
shall  die  leaving  children,  the  farm  shall  de- 
scend to  thorn  but  it  is  not  to  be  sold  or  dls- 
iposed  of  by  the  said  John  Horsely  Hays." 
'  The  court  further  found  the  fact  of  John 
Horsely's  death,  and  that  said  will  was  duly 
probated  March  12,  1850;  that  the  devisee, 
John  Horsely  Hays,  was,  at  the  time  of  such 
probate,  less  than  21  years  of  age,  and  was 
not  married,  and  none  of  appellants,  children 
of  said  Jolm  Horsely  Hays,  were  born  until 
after  1866;  that  on  March  16,  1866,  said 
John  Horsely  Hays,  being  then  more  than  21 
years  of  age,  conveyed  said  farm  by  a  deed 
of  general  warranty  to  Henry  S.  Klmmell, 
who  paid  the  sum  of  ^,000  therefor.  Ap- 
pellees assert  title  to  the  land  in  question 
through  conveyances  by  warranty  deed  from 
said  Klmmell. 

The  conclusions  of  law  were  that  appel- 
lants had  no  Interest  in  the  real  estate  In 
question,  that  appellees  have  judgment  for 
costs,  and  that  their  titles  to  their  several 
parts  of  said  land  be  quieted.  Appellants  ex- 
cepted to  the  conclusions  of  law,  and  assign- 
ed the  same  as  error. 

Appellees  contend,  and  it  Is  conceded  by 
appellants,  that  the  second  item  of  the  will, 
standing  alone,  gn:anted  a  fee  simple  to  the 
land  to  John  Horsely  Hays;  but  it  Is  fur- 
ther urged  by  appellants  that,  by  reason  of 
the  fifth  Item  in  said  will,  said  John  Horsely 
Hays'  Interest  became  a  "conditional,  ter- 
minable, or  limited  fee-simple  estate."  It  Is 
an  elementary  rule-  in  the  construction  of 
wills  that  the  instrument  must  be  so  con- 
strued as  to  carry  Into  eftect  the  Intention  of 
the  testator,  and  that  such  intention  will  be 
determined  by  an  examination  of  the  entire 
will,  and  not  from  fragmentary  clauses  or 
statements.  Admitting,  arguendo,  that  the 
condition  that,  if  John  Horsely  Hays  died  be- 
fore attaining  the  age  of  21  years,  the  prop- 
erty should  be  divided  between  Richard 
Horsely  and  Ann  Selder,  established  a  con- 


ditional or  terminable  fee,  it  is  not  material 
to  the  decision  of  this  case,  for  the  reason 
that  the  event  which  would  terminate  such 
fee  has  failed  to  occur  within  the  prescribed 
time,  and  the  estate  has  thereby  become  vest- 
ed in  said  Hays. 

But  appellants  contend  that  in  the  clause, 
"And  If  the  said  John  Horsely  Hays  shall  die 
leaving  children,  the  farm  shall  descend  to 
them  but  It  Is  not  to  be  sold  or  disposed  of 
by  the  said  John  Horsely  Hays,"  the  word 
"descend"  as  therein  used  means  "go  to,"  and 
that  the  testator  intended  thereby  to  limit  a 
fee  to  such  children  upon  the  fee  devised  to 
John  Horsely  Hays.  It  seems  to  be  an  ac- 
cepted rule  that  where,  by  the  terms  of  a 
will,  an  ancestor  takes  a  life  estate  and  the 
remainder  is'  "to  descend"  to  persons  who 
would  be  bis  heirs,  the  word  "descend"  will 
be  interpreted  to  mean  "go  to,"  for  the  rea- 
son that  after  a  life  estate  there  Is  nothing 
to  descend  and  the  devise  operates  to  pass  a 
fee  to  the  remainderman  immediately  upon 
the  death  of  the  testator,  possession  only  be- 
ing postponed.  likewise  where  the  word  Is 
used  in  connection  with  persons  who  would 
not  take  the  property  by  operation  of  law, 
as  descendants,  -it  tias  been  Interpreted  to 
mean  "go  to."  The  authorities  cited  by  ap- 
pellants support  these  propositions,  but  they 
are  not  applicable  to  the  facts  in  this  case. 
There  is  nothing  in  the  will  to  show  that  the 
testator  intended  to  give  said  Hays  merely  a 
life  estate,  and,  as  stated  above,  appellants 
concede  that  his  interest  was  not  that  of  a 
life  tenant  In  the  case  of  Halstead  v..  Hall, 
60  Md.  209,  cited  by  appellants,  it  is' said: 
"The  use  of  the  word  'descend'  in  a  will  it  is 
said,  in  Dennett  v.  Dennett,  40  N.  H.  498, 
does  not  operate  to  work  a  descent  in  the 
legal,  strict  sense  of  the  term,  as  inheritance 
Is  through  operation  of  law.  Its  employ- 
ment, therefore,  unless  some  other  meaning 
is  apparent,  is  to  be  taken  as  indicating  the 
desire  of  the  testator  that  his  property  shall 
follow  the  same  channel  into  which  the  law 
would  direct  it"  In  the  case  at  bar  the  word 
"descend"  Is  used  in  connection  with  parties 
who  would  take  the  property  as  heirs  of  the 
devisee  Hays  If  he  still  retained  the  title  at 
bis  decease.  The  fifth  item  of  the  will  is 
open,  therefore,  to  the  construction  that  the 
testator  desired  the  law  to  take  Its  course  aft- 
er the  decease  of  the  devisee  Hays,  and  In 
order  to  accomplish  it  he  attempted  to  re- 
strict said  Hays'  power  of  alienating  such  es- 
tate. Where  real  estate  is  devised  In  fee 
simple  in  one  clause  of  the  will  In  clear  and 
decisive  terms,  It  cannot  be  taken  away  or 
cut  down  by  a  subsequent  clause,  nor  by  any 
Inference  therefrom,  or  by  any  subsequent 
words  that  are  not  as  clear  and  decisive  as 
the  words  of  the  clause  giving  the  fee  simple ; 
and,  where  a  devise  is  plainly  given  in  fee,  it 
will  not  be  presumed  that  the  testator  meant 
by  any  subsequent  words  to  reduce  the  estate 
to  a  conditional  fee,  unless  the  language  em- 
ployed so  indicates  such  Intent,  and  is  as 
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dear  and  In  as  strong  tetam  as  the  words 
used  In  giving  tiie  fee-simple  estate.  Logan 
t.  Sills,  28  Ind.  App.  170,  62  N.  B.  459;  Hume 
V.  McHaffie  (Ind.  App.)  81  N.  E.  117;  Bailey 
▼.  Sanger,  108  Ind.  264,  9  N.  B.  159;  Wrlglit 
V.  Cliarley,  129  Ind.  267,  28  N.  B.  706;  Ross 
▼.  Ross,  135  Ind.  867,  85  N.  Bw  9;  Rogers  t. 
Winklespleck,  143  Ind.  373,  42  N.  B.  746; 
Mulvane  v.  Bude,  146  Ind.  476,  45  N.  B.  659; 
Rusk  V.  Zuck,  147  Ind.  388,  45  N.  E.  691,  46 
N.  E.  674;  Langman  T.  Marbe,  156  Ind.  330, 
58  N.  B.  191;  Snodgrass  t.  Brandenburg,  164 
Ind.  59,  63,  71  N.  E.  137,  72  N.  B.  1030,  and 
cases  cited;  Sdtiouler,  Wills  (3d  Bd.)  {  559. 
It  is  evident  that  the  second  item  of  the  will 
is  sufflclent  of  itself  to  invest  said  Hays  with 
the  fee  simple  of  the  land  in  question.  The 
subsequent  item  Is  not  sufficiently  clear  to 
enable  us  to  say,  as  a  matter  of  construction, 
that  the  testator  Intended  to  cut  down  and 
limit  the  estate  first  granted,  and  deprive  the 
devisee  of  the  fee  of  the  rights  and  privileges 
attaching  thereto,  one  of  which  rights  Is  the 
power  of  alienation. 

It  is  also  urged  by  appellants  that  the  tes- 
tator attempted  to  established  a  fee  tail 
which  by  statute  (St  1843,  p.  424)  became 
a  fee  simple,  but  In  this  case  a  fee  simple 
subject  to  a  contingent  remainder  in  favor 
of  the  devisee  Hays'  children.  The  question, 
then,  is  whether  the  said  children  took  a 
contingent  remainder  in  the  farm  In  contro- 
versy. In  WUd's  Case,  6  Co.  17,  the  devise 
was  to  "Rowland  Wild  and  bis  wife,  and  aft- 
er their  decease  to  their  children,"  and  the 
court  held  tliat,  where  land  was  devised  to  one 
and  his  children,  if  there  were  no  children  In 
esse  at  the  time  of  the  devise,  the  estate  was 
an  estate  tall,  for  the  reason  that  such  chil- 
dren, not  being  in  esse,  conld  not  take  as  dev- 
isees, and  they  could  not  take  by  way  of  re- 
mainder, for  that  was  not  the  Intention  of 
the  testator.  This  is  the  law  in  Indiana. 
Moore  V.  Gary,  149  Ind.  51,  48  N.  K  630; 
Biggs  V.  McCarty,  86  Ind.  852,  44  Am.  Rep. 
820 ;  King  v.  Bea,  56  Ind.  1,  15.  -  The  case  of 
Moore  v.  Gary,  supra,  is  urged  in  support  of 
the  contention  that  devisee  Hays  took  a  ter- 
minable and  not  an  absolute  fee  simple.  In 
that  case  there  was  a  devise  of  both  person- 
al and  real  property  to  one  Wells,  "and  to 
his  heirs,  being  his  children,  forever."  It 
was  then  further  provided  that,  if  said  Wells 
die  without  lawfully  begotten  children  living 
at  the  time  of  his  death,  then  all  the  property 
was  to  be  reduced  to  money  and  otherwise 
disposed  of.  The  contention  was  that  Wells 
took  a  fee  simple,  and  that  the  devise  over 
was  void.  The  court  held  that  Wells,  by  the 
terms  of  the  will,  took  an  estate  tall,  which, 
though  declared  by  the  statute  (section  56. 
St  1843)  to  be  a  fee  simple,  was  not  a  fee 
simple  absolute,  for  the  reason  that  there  was 
'a  devise  of  the  remainder  over,  and,  by  the 
same  statute,  the  limitation  of  tlte  remainder 
over  was  valid.  The  facts  of  that  case, 
therefore,  are  not  parallel  with  those  of  the 
case  at  bar.  Furthermore,  It  does  not  bold 
that,  where  there  is  an  attempt  to  establish 


an  estate  tall,  the  ancestor  takes  a  fee  simple 
subject  to  a  contingent  remainder  in  the 
children.  In  the  present  case  there  was  no 
attempt  by  the  testator  to  devise  the  remain- 
der over. 

Therefore,  giving  the  will  this  construction, 
by  operation  of  the  statute  (St  1843,  |  66) 
John  Horsely  Bays,  at  the  death  of  the  tes- 
tator, would  have  been  vested  with  a  fee  sim- 
ple absolute  in  the  .farm  devised. 

Judgment  affirmed. 


(O.  Ind.  App.  6SS) 
BENTLET  v.  JARRELU     (No.  6,194.) 
(Appellate   Ck>urt  of  Indiana,  Division  No.   1. 

April  28,  1908.) 
ApPEAii—REvrsw— Appointment   of   AnmK- 

ISTRATOB. 

The  appointment  of  an  administrator  must 
be  left  largely  to  the  discretion  of  the  trial  judge, 
and,  where  such  discretion  is  not  abused,  the 
Appellate  Court  will  not  interfere  with  the 
judgment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §{  3811,  3812.] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; Harry  Berne  tha.  Judge. 

Application  by  Mary  E.  Bentl^  for  letters 
of  administration  on  the  estate  of  Edward 
Hill,  deceased.  From  a  Judgment  confirming 
the  appointment  of  Henry  L.  Jarrell  as  admin- 
istrator, said  Mary  £.  Bentley  appeals.  Af- 
firmed. 

Charles  KelHson  and  Slick  &  Curtis,  for 
appellant    Martindale  &  Stevens,-  for  appellee. 

WATSON,  J.  This  appeal  was  taken  from 
the  lower  court  in  confirming  the  appointment 
by  the  clerk  of  the  Marshall  circuit  court  in 
vacation,  of  appellee  Henry  L.  Jarrell,  as  ad- 
ministrator of  the  estate  of  Edward  Hill  de- 
ceased. Sarah  C.  Hill,  widow  of  the  decedent 
filed  her  relinquishment  to  administer  on  said 
estate,  and  requested  that  said  Jarrell  be  ap- 
pointed as  such  administrator. 

Edward  Hill  died  January  11, 1906,  leaving 
his  widow,  Sarah  C.  Hill,  and  three  minor 
children.  Henry  L.  Jarrell  was  appointed  by 
the  clerk  as  such  administrator  on  January 
15, 1006.  On  January  31, 1906,  appellant  who, 
is  a  married  woman  and  a  sister  of  decedent, 
filed  her  husband's  written  consent  as  required 
by  law,  also  her  application  for  letters  of  ad- 
ministration on  decedent's  estate,  and  tender- 
ed her  bond  as  such  administratrix.  She  also 
resisted  the  confirmation  of  said  Jarrell  as 
administrator  In  said  petition.  To  this  peti- 
tion appellee  answered,  setting  np,  among 
other  facts,  the  relinquishment  by  the  widow, 
and  the  approval  and  consent  of  api>ellnnt  to 
the  appointment  of  Jarrell  as  admluistrator 
of  decedent's  estate.  Upon  the  trial  of  this 
cause  the  court  confirmed  and  approved  the 
act  of  the  clerk  in  the  appointment  of  said 
Jarrell  as  administrator. 

It  is  earnestly  Insisted  by  appellee  that  no 
question  is  presented  for  this  court's  decision 
for  the  reason  that  appellant  lias  foiled  In  tlM 
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preparation  of  her  brief  to  comply  with  the 
rales  of  this  court.  It  Is  true  the  brief  Is  far 
from  complying  with  the  strict  construction 
of  the  rules,  but,  aided  as  we  are  by  appel- 
lee's brief,  we  have  concluded  to  consider  the 
questions  presented.  In  all  cases  like  the  one 
at  bar,  the  appointment  of  an  administrator 
must  be  left  largely  to  the  sound  discretion  of 
the  trial  Judge.  He  who  has  direct  control 
over  the  estate  can  better  Judge  of  the  ca- 
pability of  the  parties  applying  for  letters,  and 
win  know  who  will  best  serve  the  Interest  of 
the  estate,  the  widow,  and  the  children.  And 
80  long  as  this  discretion  has  not  been  abused 
this  conrt  will  not  disturb  the  Judgment.  In 
the  case  of  Wallls  v.  Cooper,  123  Ind.  40,  23 
N.  B.  977,  the  court  said:  "The  circuit  court 
has  a  wide  discretion  In  matters  concerning 
the  appointment  of  administrators,  and  the 
Appellate  Court  will  not  control  that  dis- 
cretion, nor  Interfere  with  Its  exercise,  ex- 
cept where  It  has  been  abused." 

We  have  examined  the  record  In  this  case 
and  find  the'  Judgment  Is  supported  by  the 
evidence.    Judgment  affirmed. 

(«  Ind.  App.  US) 

EVANSVIIiLB  HOOP  ft  STAVE  CO.  T. 
BAILEY.     (No.  6,260.)  1 

(Appellate  Court  of  Indiana.     April  21,  1008.) 

1,  Master    and    Sebvant— Duty    to    Gcabd 
Daroero-us  Machinebt— Negligence. 

Factory  Act.  5  9  (Acts  1809,  p.  234,  c.  142), 
makes  it  the  duty  of  the  owner  of  a  manufac- 
turing establishment  to  "properly  guard"  Baws, 
etc.  Held,  that  the  failure  to  so  guard  a  saw 
used  In  the  establishment,  which  could  be  "pwm- 
erly  guarded"  without  interfering  with  its  effi- 
cient use.  constitutes  negligence  per  se. 

[Ed.  Note. — For  cases  in  point,  see  C<'nt.  Dig. 
vol.  34,  Master  and  Servant,  U  228,  229.] 

2.  Negligence— "Proximate  Cause." 

"Proximate  cause"  is  the'  act  which  Im- 
mediately causes  or  fails  to  prevent  an  injury 
that  might  reasonably  have  been  anticipated  as 
a  result  of  the  negligent  act  or  omission,  and 
without  which  the  injury  would  not  have  oc- 
curred, regardless  of  the  fact  that  subsequent 
events  and  agencies  may  have  arisen  to  bring 
about  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  i  72. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6758,  57(»;    vol.  8,  p.  7771.] 

8.  Same. 

A  person  is  liable  for  injuries  resulting 
from  his  negligent  act,  if  they  are  the  natural, 
though  not  inevitable,  result  thereof,  or  such  in- 
juries as  are  ordinarily  likely  to  ensue  there- 
from, though  he  may  not  have  been  able  to 
foresee  them. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  37,  Negligence,  (  71.] 

4.  Masteb  and  Sebvant— Injitbies  to  Serv- 
ant—Action — Pleading. 

In  an  action  for  injuries  to  a  servant  from 
a  gang  saw  left  unguarded  in  violation  of  Fac- 
tory Act,  I  9  (Acts  1899,  p.  234,  c.  142),  the 
complaint  alleged  that  the  saw  could  have  been 
guarded  by  defendant  without  interfering  with 
Its  use;  that  defendant  carelessly,  negligently, 
and  unlawfully  failed  to  have  the  saw  "prop- 
erly guarded"  in  violation  of  the  law ;  that 
plaintiff  without  fault  on  his  part  slipped  and 
fell,  and  in  falling  struck  the  saw  and  was  in- 


jured; that  plaintiff  was  injured  by  coming 
in  contact  with  the  unguarded  saw;  and  that 
the  injury  was  caused  solely^  by  defendant's  neg- 
ligence, but  without  averring  specific  acts  of 
negligence.  Beld  that,  though  there  was  no 
formal  averment  that  the  negligence  charged 
was  the  proximate  cause  of  the  injury,  nor 
that  the  saw  could  have  been  so  guarded  as  to 
prevent  it,  yet  in  view  of  the  obvious  purpose 
of  the  act  to  reduce  the  hazard  of  those  em- 
ployed about  dangerous  machinery,  and  to  pro- 
tect them  from  accidental  contact  therewith,  not 
only  by  unavoidable  accident,  but  by  their  own 
negligence,  the  complaint  sufficiently  averred 
that  defendant's  'negligence  in  failing  to  "prop- 
erly guard"  the  saw  was  the  proximate  cause 
of  plaintiff's  injury. 

iTSa.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.   34,  Master  and   Servant,   {§  816-836.] 

6.  Same— Instructions— Proximate  Cause. 

In  an  action  by  a  servant  for  injuries  in- 
flicted by  an  unguarded  saw,  an  instruction  that 
if  the  saw  was  not  properly  guarded,  and  it  was 
practicable  to  guard  it  without  interfering  with 
its  efficient  use,  and  plaintiff  was  in  the  line  of 
of  his  duty  at  the  time  of  his  injury,  and  would 
not  have  been  injured  if  the  saw  had  been  prop- 
erly guarded,  plaintiff  should  recover,  unless  be 
was  guilty  o(  contributory  negligence,  sufficient- 
ly presents  the  question  of  proximate  cause, 
inasmuch  as,  if  the  tsaw  could  have  been  so 
guarded  without  affecting  its  efficient  use,  that 
plaintiff  would  not  have  been  injured,  and  be- 
cause defendant  failed  to  so  guard  it,  plaintiff, 
without  fault,  fell  upon  it  and  was  injured, 
there  could  be  no  room  for  inference  that  his 
injury  was  not  caused  by  such  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  iS  1145,  1148- 
1161.] 

6.  Damages— Mkasube  of  Damages— Pebson- 
AL  Injuries. 

A  servant  injured  by  a  gang  saw  negli- 
gently left  unguarded  bpr  the  master  may  re- 
cover such  a  sum  as  will  compensate  him  for 
the  injuries  received,  including  loss  of  time  with 
reference  to  his  condition  and  ability  to  earn 
money  in  his  calling,  loss  from  permanent  im- 
pairment of  his  physical  powers,  his  pain  and 
Buffering,  both  physical  and  mental,  already  en- 
dured, and  that  may  be  endured  from  his  in- 
juries in  the  future,  and  his  personal  disfigure- 
ment. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  {  222.] 

7.  Masteb  and  Sebvant— Action  fob  Inju- 
BiES  TO  Servant— Pboximatb  Cause— An- 
ticipated Irjubies. 

The  chance  that  a  servant  working  about 
a  gang  saw  left  unguarded  by  the  master  in  vio- 
lation of  Factory  Act,  |  9  (Acts  1899,  p.  234, 
c.  142),  might  lose  bis  foothold  and  be  injured 
by  coming  in  contact  with  the  saw,  was  not  , 
so  remote  and  unlikely  to  happen  that  the  mas-  ' 
ter  might  reasonably  have  not  anticipated  it, 
and  been  not  liable  for  the  Injury  as  a  proxi- 
mate result  of  his  act  In  leavmg  the  saw  un- 
guarded. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  SS  228,  229.] 

8.  Same— Contbibutobt    Neolioence. 

In  an  action  by  a  servant  for  injuries, 
whether  he  was  guilty  of  contributory  negli- 
gence in  clearing  a  gang  saw  table  in  a  certain 
manner  held,  under  the  evidence,  to  be  for  the 
jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {§  1089-1132.] 

Appeal  from  Circuit  Court  Posey  County ; 
W.  S.  Jackson,  Special  Judge. 

Personal  Injury  action  by  Albert  Bailey 
against  the  EvansvlUe  Hoop  &  Stave  Com- 


>  lUfcrnring  denied.    Transfer  to  Supreme  Court  denied. 
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pany.    Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

B.  B.  Stevenson  and  Andrew  J.  Clark,  for 
appellant.  W.  D.  Hardy  and  G.  K.  Denton, 
for  appellee. 

RABB,  J.  The  appellee  sued  appellant  to 
recover  damages  for  personal  Injuries  alleged 
to  have  been  caused  by  appellant's  negligence. 
Appellant's  demurrer  to  the  complaint  was 
overruled,  an  answer  of  general  denial  filed, 
the  cause  tried  by  a  Jury,  a  verdict  resulting 
In  favor  of  appellee.  Appellant's  motion  for 
a  new  trial  was  overruled,  and  judgment  ren- 
dered in  favor  of  appellee  on  the  verdict. 

The  rulings  of  the  court  on  the  demurrer 
to  the  complaint  and  motion  for  a  new  trial 
are  assigned  as  errors  here.  The  complaint 
averred  in  substance:  That  appellant  was 
at  the  time  of  the  accident  to  appellee  en- 
gaged in  the  manufacture  of  barrel  hoops, 
and  that  appellee  was  in  its  employ.  That  at 
the  date  named  appellee  was  assigned  by  ap- 
pellant to  the  work  of  oft-bearing  at  a  certain 
table  where  a  gang  saw  was  operated.  That 
while  in  the  proper  discharge  of  the  duties 
of  his  employment  he  was  injured  in  the  fol- 
lowing manner:  "About  half  after  3  o'clock 
in  the  afternoon  of  said  day,  while  the  plain- 
tiff was  engaged  in  the  performance  of  the 
duties  of  his  employment  at  said  table  and 
saw  where  his  duties  were  performed,  his 
foot  slipped  on  the  floor,  causing  him  to  lose 
his  balance  and  fall.  That  In  falling  his  left 
hand  and  arm  struck  the  top  of  said  saw, 
which  was  open  and  exposed,  and  without 
any  guard  around  or  above  it  to  prevent  his 
hand  and  arm  from  coming  in  contact  there- 
with. That  in  striking  said  saw  with  bis  left 
hand  and  arm  said  hand  and  arm  were  so 
severely  lacerated  and  injiired  that  it  was 
necessary  to  amputate  said  arm.  •  *  • 
That  said  saw  could  have  been  guarded  by 
defendant  without  interfering  with  the  use 
thereof.  •  •  •  That  the  defendant  care- 
lessly, negligently,  and  unlawfully  failed  to 
have  said  saw  properly  guarded  at  said  time, 
in  violation  of  the  law  of  the  state  of  In- 
diana, and  that  said  injury  to  plaintiff  was 
caused  solely  by  the  negligence  of  the  de- 
fendant." 

The  point  is  made  against  the  sufficiency  of 
the  complaint  that  it  fails  to  show  by  direct 
averment  or  necessary  inference  that  the  neg- 
ligence charged  against  appellant  was  the 
proximate  cause  of  the  appellee's  injury,  and 
many  authorities  are  cited  in  support  of  ap- 
pellant's contention.  That  it  must  affirma- 
tively appear  from  the  averments  of  the  com- 
plaint that  the  injury  complained  of  was  prox- 
imately caused  by  the  negligence  charged 
admits  of  no  controversy.  The  question  pre- 
sented is,  does  this  fact  appear  from  the 
direct  averments  of  the  complaint,  or  the 
necessary  Inferences  arising  therefrom?  Sec- 
tion 9,  Acts  1899,  p.  234,  c.  142.  being  the  fac- 
tory act,  requires  that  all  saws  used  in  manu- 


facturing establishments  shall  be  "properly 
guarded,"  and  a  failure  on  the  part  of  the 
owner  of  such  establishment  to  "properly 
guard"  a  saw  used  In  Ruch  establishment  that 
could  be  "properly  guarded"  without  inter- 
fering with  its  efficient  use  is  negligence  per 
se.  Davis  v.  Mercer,  etc.,  164  Ind.  413.  73 
N.  E.  899 ;  Laporte  Carriage  Co.  v.  Sullender, 
105  Ind.  290,  75  N.  B.  277;  NIckey  v.  Dou- 
gan,  34  Ind.  App.  601,  73  N.  E.  288;  Espen- 
laub  V.  Bills,  34  Ind.  App.  163,  72  N.  E.  527 ; 
Blanchard,  etc.,  v.  Colvln,  32  Ind.  App.  398, 
69  N.  B.  1032 ;  United  States,  etc.,  v.  Cooper 
(Ind.  App.)  82  N.  E.  982.  Proximate  cause  is 
that  act  which  Immediately  causes  or  fails 
to  prevent  an  injury  that  might  reasonably 
have  been  anticipated  would  result  from  the 
negligent  act  or  omission  charged,  and  with- 
out which  such  injury  would  not  have  oc- 
curred. Thompson  on  Negligence,  §{  56,  58; 
Darning  v.  Merchants,  etc.,  90  Tenn.  313,  17 
S.  W.  89, 13  L.  R.  A.  518;  LIndvall  v.  Woods, 
(C.  C.)  44  Fed.  855;  Ring  v.  Gohoes,  77  N. 
Y.  89,  33  Am.  Rep.  674;  Laidlaw  v.  Sage,  158 
N.  Y.  73,  52  N.  B.  679,  44  L.  R.  A.  216 ;  Tay- 
lor V.  Baldwin,  78  Cal.  517,  21  Pac  124;  Sim- 
ons  V.  Southern,  etc.,  96  Va.  152,  31  S.  E.  7 ; 
Lane  v.  Atlantic,  etc.,  Ill  Mass.  139;  Mexi- 
can, etc.,  V,  Mussette,  86  Tex.  708,  26  S.  W. 
1075,  24  L.  R.  A.  642;  Gonzales  v.  Galves- 
ton, etc.,  84  Tex.  3,  19  S.  W.  284,  31  Am.  St 
Rep.  17;  St.  Louis,  etc,  v.  McKinsey,  78 
Tex.  298,  14  S.  W.  645,  22  Am.  St  Rep.  54; 
Seale  v.  Gulf,  etc.,  65  Tex.  274,  57  Am.  R^>. 
602 ;  Welck  v.  Lander,  75  III.  93 ;  Brown  v. 
Wabash,  St  L.  &  P.  Ry.  Co.,  20  Mo.  App.  222. 
And  the  test  is  to  be  found  in  the  probable 
injurious  consequences  which  were  to  be  an- 
'  ticipated,  and  not  in  the  number  of  subse- 
quent events  and  agencies  which  might  arise 
to  bring  it  about.  Thompson  on  Negligence, 
Si  58,  59,  and  cases  cited. 

It  is  not  required  in  order  to  fix  defend- 
ant's liability  after  his  negligence  has  been 
established  and  resulting  injury  to  the  plain- 
tiff to  show  In  addition  thereto  that  the  con- 
sequences of  his  negligence  could  have  been 
foreseen  by  him.  It  is  sufficient  that  it  be 
shown  that  the  Injuries  are  the  natural, 
though  not  the  inevitable,  result  of  the  de- 
fendant's negligent  fault;  such  injuries  as 
in  ordinary  circumstances  are  likely  to  ensue 
from  the  act  or  omission  charged.  Thompson 
on  Negligence,  f  59;  Baile'y  on  Personal  In- 
juries, i  1030 ;  Shearman  &  Redfleld  on  Negli- 
gence, S  29;  Louisville,  etc.,  v.  Wood,  113 
Ind.  544,  14  N.  E.  572,  16  N.  E.  197 ;  Clore  v. 
Mclntire,  120  Ind.  202,  22  N.  E.  128;  Mere- 
dith V.  Reed,  26  Ind.  334 ;  BUImau  v.  ludpls., 
etc.,  76  Ind.  166,  40  Am.  Rep.  230;  White, 
etc.,  Co.  V.  Rlchter,  2  Ind.  App.  331,  28  N.  E. 
446;  Bohrer  v.  Dienhart  19  Ind.  App.  489. 
49  N.  B.  296 ;  Shumaker  v.  St.  Paul,  etc.,  46 
Minn.  42.  48  N.  W.  559. 12  L.  R.  A.  257;  Chrls- 
tiansou  V.  Chicago,  etc..  67  Minn.  94,  09  N. 
W.  640 ;  Hill  V.  Winsor,  118  Mass.  251 ;  Hoep- 
per  V.  Southern,  etc.,  142  Mo.  378,  44  S.  W. 
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257;  Miller  t.  St  Lonis,  etc.,  90  Mo.  389,  2 
S.  W.  439. 

Tbe  complaint  under  consideration  under- 
takes to  make  out  a  case  against  appellant 
for  failure  to  comply  wltli  tlie  proyislons  of 
the  statute  referred  to,  and  no  qiiestlon  Is 
made  but  wliat  the  complaint  states  facts 
sufficient  to  show  negligence  on  tbe  part  of 
the  appellant  in  falling  to  "properly  guard" 
the  saw,  as  required  by  the  law.  It  also  suffi- 
ciently appeana  that  the  appellee  was  injured 
by  tiis  hand  and  arm  coming  in  contact  with 
the  unguarded  saw.  But  appellant  contends 
that  this  is  not  sufficient,  and  that  these  facts 
do  not  show  that  appellant's  failure  to  "prop- 
erly goard"  the  saw  was  the  proximate  cause 
of  the  injury  complained  of.  There  is  a  gen- 
eral allegation  in  tbe  complaint  that  appel- 
lee's Injury  was  caused  solely  by  the  negli- 
gence of  tbe  defendant,  without  referring  to 
what  acts  of  negligence.  We  agree  with  ap- 
pellant that  this  is  an  insufficient  statement 
of  fact  to  show  that  the  negligent  acts  and 
omissions  charged  in  the  complaint  were  the 
proximate  cause  of  appellee's  injury.  There 
Is  no  formal  averment  in  tbe  complaint  that 
the  negligence  charged  was  the  proximate 
cause  of  the  injury  complained  of,  nor  does 
the  complaint  In  so  many  words  aver  that 
the  saw  that  Injured  appellee  could  have 
been  so  guarded  as  to  have  prevented  tbe 
particular  Injury  sufTered  by  appellee.  The 
statute  upon  which  the  action  is  founded  sim- 
ply requires  that  the  saw  or  other  dangerous 
machine  be  "properly  guarded,"  without  spec- 
ifying in  what  manner  tbe  same  is  to  be 
guarded,  or  what  dangers  are  to  be  guarded 
against,  nor  does  It  In  express  terms  desig- 
nate what  persons  or  things  are  designed 
to  be  protected  by  Its  provisions.  What  Is 
meant,  therefore,  by  tbe  term  "properly 
guarded,"  must  be  determined  by  a  proper 
construction  of  tbe  statute. 

It  is  a  matter  of  common  knowledge  that, 
owing  to  the  spirit  of  invention  and  the  de- 
mands of  business,  the  use  of  powerful,  swift- 
ly moving,  and  dangerous  machinery  In  manu- 
facturing establishments  In  this  country  has 
been  constantly  growing  at  an  ever-increasing 
rate  for  many  years,  and  at  the  same  time 
tbe  casualty  list  from  accidents  resulting  from 
the  use  of  such  machinery  has  been  constant- 
ly swelling  until  at  the  date  of  tbe  passage  of 
this  law  It  had  reached  alarming  proportions. 
Both  the  title  of  the  act,  which  declares  it 
to  be  "An  act  concerning  lalK>r  and  providing 
means  for  protecting  the  liberty,  safety  and 
health  of  laborers,"  etc.,  and  the  provisions 
of  the  law,  clearly  show  that  this  condition  of 
affairs  was  in  the  legislative  mind  in  the  en- 
actment of  this  law,  and  was  an  evil  sought 
to  be  remedied  thereby.  Its  obvious  purpose, 
among  other  things,  was  to  reduce  tbe  hazard 
to  those  employed  about  dangerous  machinery 
to  protect  them  from  injury  by  accidental 
contact  therewith,  and  it  was  evidently  de- 
signed to  protect  tbe  employ^,  not  only  from 


unavoidable  accidents,  but  from  bis  own  neg- 
ligent and  careless  acts  which  might  result 
In  his  Injury  from  accidental  contact  with 
such  dangerous  machinery ;  not  that  the  law 
gives  to  the  employ^  a  new  right  or  remedy 
against  his  employer  for  such  injuries,  or  In 
anywise  relieves  him  from  his  common-law 
duty  to  exercise  reasonable  care  to  protect 
himself.  Its  purpose  Is  to  prevent  injury, 
not  to  give  a  right  or  remedy  for  its  occur- 
rence. Davis  ▼.  Mercer,  etc.,  supra ;  Nickey 
V.  Dougan,  supra ;  Espenlaub  ▼.  Ellis,  supra ; 
United  States,  etc.,  v.  Cooper,  supra. 

The  complaint  avers  that  "the  saw  could 
have  been  guarded  by  defendant  without  inter- 
fering with  the  use  thereof."  The  negligence 
charged  against  appellant  In  the  complaint 
is  that  the  "defendant  carelessly,  negligently, 
and  unlawfully  failed  to  have  said  emw  prop- 
erly guarded  at  said  time,  in  violation  of  tbe 
law  of  the  state  of  Indiana."  What  Is  a  per- 
son of  common  understanding  bound  to  know 
was  meant  and  Intended  by  these  terms?  We 
think  that  in  the  connection  In  which  they  are 
used,  and  tbe  meaning  tbls  statute  imports  to 
them,  the  defendant  was  bound  to  understand 
that  tbe  plaintUT  thereby  charged  that  the  de- 
fendant failed  and  neglected  to  so  guard  the 
saw  In  question  as  to  protect  the  appellee  from 
accidental  contact  therewith,  to  his  injury, 
and  that  tbe  saw  could  have  been  so  guarded 
without  interfering  with  its  use.  This  being 
the  meaning  of  the  terms  directly  employed  in 
the  complaint  descriptive  of  appellant's  negli- 
gence, and  It  being  further  directly  averred 
tliat  the  "saw  was  open  and  exposed  without 
any  guard  around  or  above  It  to  protect 
appellee's  hand  and  arm  from  coming  in  con- 
tact therewith,  and  that  the  appellee  without 
fault  on  his  port  slipped  and  fell,  and  in  fall- 
ing his  hand  and  arm  struck  the  saw  and  he 
was  injured."  these  facts  appearing  from  the 
direct  averments  of  the  complaint,  we  think 
tbe  inference  necessarily  follows  that  the  ap- 
pellant's negligence  in  failing  to  "properly 
guard"  the  saw  was  tbe  immediate  and  effi- 
cient, and  therefore  the  proximate,  cause  of 
appellee's  Injury  complained  of.  Byard  v. 
Harkrider,  108  Ind.  376,  9  N.  B.  294 ;  Douthlt 
V.  Mohr,  116  Ind.  482,  18  N.  E.  449;  Malott 
V.  Sample,  164  Ind.  &1S,  74  N.  K  245;  Evans- 
vUle.  etc  V.  Darting,  6  Ind.  App.  375,  33  N. 
E.636. 

The  grounds  of  appellant's  motion  for  a 
new  trial  are  the  Insufficiency  of  the  evidence 
to  sustain  the  verdict,  and  error  of  the  court 
in  giving  instructions  Nos.  1  and  4,  requested 
by  appellee. 

Instruction  No.  1  reads  as  follows:  "The 
court  Instructs  you  that,  if  you  find  from  the 
evidence  that  the  saw  upon  which  the  plalntifT 
was  Injured  was  not  properly  guarded,  and 
that  it  was  possible  and  practicable  for  the 
defendant  to  guard  said  saw  without  Inter- 
fering with  its  efficient  use,  and  that  the  plain- 
tiff was  in  the  line  of  bis  duty  at  tbe  time 
of  his  injury,  and  that,  If  said  saw  bad  been 
properly   guarded,    the   plaintiff   would   not 
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have  sustained  the  Injury  complained  of,  you 
should  find  tor  the  plaintiff,  unless  yon  fur- 
ther find  that  the  plaintiff  was  guilty  of  negli- 
gence contributing  to  his  Injury."  The  sauivi 
criticism  urged  against  the  complaint  is  urged 
against  this  instruction,  that  Is,  that  It  leaves 
out  of  consideration  the  question  of  proximate 
cause.  We  thinlc  that  this  instruction,  as 
applied  to  the  evidence  In  the  case,  is  not  sub- 
ject to  the  criticism  urged  against  It,  for  the 
reasons  we  have  given  in  sustaining  the  suffi- 
ciency of  the  complaint  If  the  saw  In  ques- 
tion could  have  been  so  guarded  without  af- 
.  fecting  Its  efficient  use  that  appellee  would 
not  have  met  with  the  accident,  and  that  be- 
cause appellant  failed  to  so  guard  It  the  ap- 
pellee, without  fault  or  negligence  upon  his 
part,  fell  nipon  it  and  was  injured,'there  could 
be  no  possible  room  for  inference  that  his 
Injury  was  not  proximately  caused  by  such 
negligence.  An  instruction  in  practically  the 
same  language  was  held  good  by  this  court  in 
the  case  of  Tuclcer  v.  Staley  (Ind.  App.)  re- 
ported in  80  N.  E.  975. 

Instruction  No.  4  complained  of  was  as  fol- 
lows: "If  you  find,  under  the  evidence  and  the 
rules  of  law  I  have  given  you,  that  the  plain- 
tiff is  entitled  to  recover.  It  will  be  your  duty 
to  assess  the  amount  of  damages  which,  in 
your  judgment,  he  should  recover.  In  assess- 
ing this  amount  every  particular  and  phase  of 
the  Injury  may  enter  into  the  consideration  of 
the  Jury  In  estimating  his  damages,  loss  of 
time  with  reference  to  his  condition  and  abil- 
ity to  earn  money  In  his  business  or  calling, 
bis  loss  from  permanent  impairment  of  bis 
physical  powers,  his  pain  and  suffering,  both 
physical  and  mental,  already  endured,  and 
that  may  be  endured  from  his  injuries  in  the 
future,  his  personal  dlsflgurenient,  and  the 
Jury  should  give  the  plaintiff  snch  a  sum  as 
will. compensate  him  for  the  injuries  received, 
taking  into  consideration  all  the  facts  proved 
In  the  case."  This  instruction  was  copied 
literally  from  an  Instruction  approved  by  the 
court  in  the  case  of  Pittsburgh,  etc.,  v.  Mont- 
gomery, 152  Ind.  1,  49  N.  B.  582,  69  L.  R.  A. 
875,  71  Am.  St  Rep.  801,  and  has  since  been 
approved  by  the  Supreme  Court  in  the  case  of 
Pittsburgh,  etc.,  Co.  v.  Collins,  168  Ind. 
475,  80  N.  E.  415,  and  is  decisive  of  the  ques- 
tion raised  against  the  Instruction. 

It  is  earnestly  insisted  that  the  evidence  Is 
insufficient  to  sustain  the  verdict  of  the  Jury. 
The  facts  disclosed  by  the  evidence  were  that 
the  appellee,  a  young  man  22  years  of  age, 
was  employed  by  the  appellant  company. 
The  appellant  was  engaged  in  the  manufacture 
of  hoops  and  staves,  and  in  this  work  certain 
saws  were  used  to  cut  the  material  to  the 
proper  dimensions.  One  of  these  saws  was  a 
bolting  saw  used  to  cut  the  material  from 
slabs  Into  strips  about  2  Inches  square.  This 
saw  was  attached  to  a  mandril,  which  turned 
underneath  a  table.  The  saw  protruded  above 
the  table,  and  was  located  at  one  end  thereof. 
The  table  was  about  6  feet  long  and  3  feet 
wide.    At  the  other  end  of  the  table  was  a  set 


of  gang  saws  attached  to  the  same  mandril 
nsed  to  cut  the  bolts  into  strips  the  proper 
dimensions  to  make  hoops.  These  gang  saws 
protruded  above  the  table,  the  largest  one 
some  21^  inches.  The  appellee  worked  at  tliis 
table  as  an  off-bearer,  taking  the  hoops  and 
the  bolts  as  they  were  cut  away  from  the 
saw.  At  the  time  the  injury  occurred  he  had 
been  working  at  the  gong  saw,  taking  the 
hoops  from  the  saw  as  they  were  cut;  he 
standing  upon  one  side  of  the  table,  and  the 
sawyer  upon  the  other.  He  worked  under  the 
direction  of  the  sawyer;  and  was  iu  duty 
bound  to  obey  the  Sanger's  instructions.  At 
the  time  of  the  accident  to  appellee  they  were 
not  cutting  hoops.  They  had  suspended  work 
for  a  moment  The  sawyer  not  being  well  bad 
left  the  room  in  which  they  were  engaged. 
On  leaving  the  room  he  told  the  appellee  to 
"clean  up  around  here."  There  was  at  the 
time  some  debris  arising  from  the  work  upon 
tbe  table,  and  while  appellee  was  engaged  In 
cleaning  this  off  In  some  manner  his  foot 
slipped,  he  fell,  and  his  hand  and  arm  struck 
the  saw  and  was  so  cut  and  lacerated  that  It 
had  to  be  amputated.  Tbe  saw  was  unguard- 
ed. The  evidence  shows  that  it  might  have 
been  guarded  without  Interfering  with  Its 
efficient  use  in  such  manner  as  would  have 
prevented  the  accident  that  befell  appellee. 
At  the  time  the  appellee  slipped  and  fell  bis 
knee  was  against  a  heavy  weight  called  an 
"idler,"  used  to  take  up  the  slack  In  the  belt 
that  operated  the  mandril  to  which  the  saws 
were  attached.  Appellee  was  unable  to 
state  what  was  the  cause  of  his  losing  his 
balance,  but  thought  that  it  must  have  been 
the  idler. 

It  Is  the  contention  of  appellant  that  these 
facts  show  that  the  proximate  cause  of  ap- 
pellee's injury  was  his  foot  slipping,  and  not 
the  negligence  of  appellant  in  failing  to  prop- 
erly guard  the  saw.  It  is  argued  that  ap- 
pellant had  no  reason  to  anticipate  such  an 
accident  as  occurred  to  appellee,  and  even 
though  the  appellant  was  guilty  of  negli- 
gence in  failing  to  protect  the  saw  with  prop- 
er guards,  yet,  if  the  accident  which  occurred 
was  one  that  could  not  reasonably  have  been 
anticipated,  still  it  would  not  have  been  li- 
able. Conceding  that.  If  the  injury  were  one 
that  could  not  have  been  reasonably  antici- 
pated, the  appellant  would  not  be  liable,  do 
the  facts  shown  in  the  evidence  warrant  the 
assumption  that  the  accident  ought  not  to 
have  been  anticipated?  We  have  already 
shown  the  test  of  proximate  cause  is  to  be 
found  in  the  probable  injurious  consequences 
which  were  to  be  anticipated  from  the  neg- 
ligent act  or  omission.  Here  the  negligent 
omission  charged  was  the  failure  of  appel- 
lant to  guard  the  saw.  What  were  the  prob- 
able injurious  consequences  that  were  rea- 
sonably to  be  anticipated  from  such  an  act  of 
negligence?  Were  they  not  that  some  work- 
man employed  about  the  saw  would  accident- 
ally come  in  contact  therewith,  and  be  there- 
by hurt?    It  seems  to  us  that  the  Inquiry  an- 
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Bwers  Itself,  and  that  there  can  be  no  room 
to  question  but  that  such  were  the  Injurious 
consequences  to  be  anticipated  from  such  an 
act  of  negligence.  It  appears  to  this  court 
that  the  character  of  the  mischance  or  acci- 
dent that  brings  about  the  contact  between 
the  person  of  the  Tictim  of  the  accident  and 
the  saw  could  not  on  this  question  be  Im- 
portant ;  that  the  injury  to  be  anticipated 
from  the  negligent  act  is  too  clear  td  admit 
of  serious  contention ;  and  that  the  question 
of  the  Interrening  agency  or  mischance,  that 
is,  the  Intervening  accident  by  which  the 
employ^  Is  made  the  victim  of  the  employer's 
negligence,  ought  not  to  be  controlling.  It  Is 
true  that  before  any  injurious  consequence 
could  arise  from  the  negligence  of  the  em- 
ployer in  falling  to  guard  a  saw  some  Inter- 
vening accident  must  occur  that  would  bring 
the  employe  In  contact  with  the  saw,  and  the 
concurrence  of  such  intervening  accident  and 
the  negligence  of  the  employer  would  produce 
the  injurious  result  But  the  fact  that  there 
is  some  other  agency  present  operating  and 
concurring  with  the  negligence  of  the  employ- 
er could  not  operate  to  relieve  him  from  the 
consequences  of  his  negligence  which  he  was 
bound  to  anticipate.  As  we  have  before  stat- 
ed. It  was  the  purpose  of  the  law  to  prevent 
injuries  to  employes  working  around  danger- 
ous machinery.  If  the  saws  were  properly 
guarded,  no  Injury  could  come  to  an  employ^ 
falling  upon  them,  whatever  might  have  caus- 
ed the  fall.  The  statute  was  predicated  on 
the  assumption  that  accidents  were  liable  to 
happen  by  which  those  engaged  In  work 
about  unguarded  saws  might  fall  upon  them 
and  be  hurt.  It  was  this  result  the  law  was 
designed  to  prevent,  regardless  pf  the  nature 
of  the  intervening  accident  or  mischance  that 
might  bring  it  about,  and  of  this  legislative 
purpose  and  the  reason  for  Its  enactment  the 
employer  is  bound  to  know  precisely  as  he  is 
bound  to  know  the  law ;  and  for  the  court  to 
hold  that  the  employer  may  Ignore  the  provi- 
sions of  the  law,  leave  his  dangerous  ma- 
chinery about  which  his  employes  are  require 
ed  to  work,  that  could  be  guarded  without 
Interfering  with  Its  etBciency,  unguarded,  and 
after  an  accident  has  happened  to  one  of  bis 
employes,  by  which  he  is  severely  injured,  by 
falling  into  the  unguarded  machine,  with- 
out fault  or  negligence  on  his  part,  say :  "It 
is  true  I  knew  the  law  was  designed  to  pro- 
tect my  employe  from  the  very  injury  he 
has  received,  and  had  I  obeyed  the  law  he 
would  not  have  been  hurt,  but  I  could  not 
have  anticipated  that  his  foot  would  slip,  or 
his  hand  would  slip,  or  that  he  would  meet 
with  any  other  specific  mischance  while  en- 
gaged In  his  work  about  the  machines,  and 
come  In  contact  therewith,  and  am  not  there- 
fore liable."  To  so  hold  is  to  destroy  the 
-?fflcacy  of  the  law. 

It  is  claimed  that  the  slipping  of  appellee's 
foot  was  the  proximate  cause  of  the  injury, 
and  that  the  unguarded  and  exposed  saw 


was  a  mere  condition.  It  Is  true  that  the 
slipping  of  appellee's  foot  was  a  proximate 
cause  of  bis  Injury,  and  It  was  an  Immediate 
cause  of  his  injury ;  but  it  was  not  the  sole, 
proximate.  Immediate,  and  efficient  cause  of 
his  injury.  The  exposed  saw,  while  it  was  a 
condition,  was  a  proximate.  Immediate,  and 
efficient  cause  of  the  injury  complained  of; 
and  that  there  were  two  causes  concurring, 
as  we  have  before  stated.  In  no  way  relieves 
the  appellant  The  appellee's  foot  slipped, 
and  he  fell  in  consequence.  Had  the  saw 
been  absent  no  Injury  would  have  resulted; 
or.  If  the  saw  had  been  protected  as  the  law 
required  It  to  be,  no  Injury  would  have  re- 
sulted from  the  slipping  of  the  foot  or  the 
fall.  It  was  the  buzz  saw  that  tore  the  ap- 
pellee's arm  off,  and  not  the  slipping  of  Ills 
foot  It  was  the  immediate  and  the  efficient 
cause  of  ttte  Injury ;  the  slipping  of  the  foot 
an  Incident  that  gave  appellant's  negligence 
opportunity  to  work  the  appellee  harm. 

We  are  referred  by  counsel  to  the  case  of 
Hoots  Company  v.  Meeker,  165  Ind.  132,  73 
N.  B.  263,  as  being  a  case  in  point  decisive 
of  the  question  under  consideration.  We 
think  this  case  is  clearly  distinguishable 
from  the  case  at  bar.  Without  undertaking 
to  reconcile  this  opinion  with  ail  that  Is  said 
by  the  learned  judge  who  delivered  the  opin- 
ion of  the  court  in  that  case,  we  think  that 
the  facts  of  the  two  cases  are  so  entirely 
different  as  to  clearly  distinguish  them.  The 
court  in  that  case  expressly  recognize  the 
rule  that,  if  the  natural  and  probable  conse- 
quence of  the  defendant's  wrongful  act  or 
omission  could  reasonably  have  been  foreseen, 
he  would  be,  except  for  contributory  negli- 
gence on  the  part  of  the  plaintiff,  liable,  and 
that  one  Is  bound  to  anticipate  and  provide 
against  what  usually  happens  or  what  is 
likely  to  happen. 

As  we  have  before  shown,  the  statute  in 
question  contemplates  accidents  of  the  kind 
which  happened  to  this  appellee,  and  that  the 
employer  is  bound  to  anticipate  such  acci- 
dents as  the  statute  contemplates  should  be 
guarded  against.  Here  It  Is  shown  by  the  evi- 
dence that  appellee  was  engaged  in  the  per- 
formance of  bis  ordinary  duties.  Taking,  as 
we  are  bound  to  take,  that  evidence  most 
favorable  to  appellee,  and  it  is  shown  that 
he  was  engaged  at  the  time  of  his  Injury  In 
cleaning  off  the  table  through  which  the  saw 
protruded;  that  this  he  was  doing  in  obedi- 
ence to  Instructions  from  his  superior,  under 
whose  direction  he  was  required  to  work.  It 
is  shown  that  in  some  way  not  accounted  for 
his  foot  slipped  and  he  lost  his  balance,  and 
In  falling  his  band  and  arm  were  caught  on 
the  unprotected  saw.  It  is  true  he  knew  the 
saw  was  unprotected;  but  the  statute  im- 
posing the  duty  upon  the  employer  to  guard 
it  relieves  the  employe  from  the  assumption 
of  this  open  and  apparent  hazard,  and  it 
cannot  be  said  in  this  case  as  a  matter  of 
law  that  the  circumstances  that  the  appellee, 
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or  some  other  employfi  engaged  In  work  as 
this  employ^  was  about  this  saw,  might  slip 
and  fall  against  It,  was  so  remote  and  un- 
likely to  happen  that  It  ought  not  reasonably 
to  have  been  anticipated. 

It  Is  claimed,  too,  that  the  evidence  shows 
that  the  appellee  was  guilty  of  contributory 
negligence,  because  It  Is  asserted  that  the 
evidence  shows  that  at  the  time  his  foot  slip- 
ped and  he  fell  he  was  standing  with  his  leg 
against  what  Is  called  an  "Idler,"  and  that 
this  "idler"  caused  his  fall.  The  appellee 
could  not  certainly  tell  what  was  the  cause 
of  bis  losing  bis  balance  and  falling.  He 
thought  it  probably  was  the  fact  that  bis 
leg  was  against  the  "idler,"  but  as  to  this  be 
was  not  certain ;  but  whether  he  was  guilty 
of  contributory  negligence  In  standing  with 
his  leg  against  the  "Idler,"  or  In  the  manner 
in  which  be  was  proceeding  to  clear  ott  the 
table,  or  doing  any  other  thing  which  he  did 
do,  was  under  the  evidence  clearly  a  matter 
for  the  Jury,  and  not  for  the  court,  and 
their  decision  of  that  question  adverse  to  the 
appellant  Is  conclusive. 

We  think  that  no  reversible  error  is  ap- 
parent In  the  record. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

HADLEY,  COMSTOCK,  MYERS,  and 
WATSON,  JJ.,  concur.    ROBY,  O.  J.,  absent. 

(41  Ind.  A.  576) 

AYERS  r.  HOBBS.     (No.  6,179.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

April  24,  1908.) 

1.  Appeal— Assignments   or   Ebbob— Insuf- 
riciENT  Presentation. 

No  question  is  presented  on  appeal  by  an 
assignment  of  error  on  whidi  no  argument  is 
presented. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §S  4256-4261.] 

2.  Same  —  Review  —  Objection  Not  Raised 
BY  Motion  fob  New  Tbial. 

A  ruling  ezdnding  evidence  cannot  be  re- 
viewed, where  the  alleged  error  was  not  specified 
in  appellant's  motion  for  a  new  trial. 
.     [Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal   and  Error,  §§  1743-1756.] 

3.  Saue. 

An  objection  that  the  recovery  below  was 
too  large  cannot  be  reviewed,  where  it  was  not 
specified  in  appellant's  motion  for  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  M  1743-1756.] 

4.  Same— Vebdict— Conclusiveness. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $$  3933-3937.] 

5.  Same. 

A  statement  in  a  brief  that  the  court  went 
wholly  wrong  in  a  long  list  of  instructions  given, 
and  In  infonnin|;  the  jury,  etc.,  presents  no 
questions  for  review  on  instructions,  the  objec- 
tionable instructions  not  being  pointed  out, 
though  five  of  the  instrnctions  given  are  set  out 
in  the  brief ;  it  not  being  complained  that  they 
were  all  that  were  given,  though  appearing  to 
be  correct  as  abstract  propositions. 

lEA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3093.] 


6.  Tboveb  and  Convebbion— Conversion  or 
Gbowinq  Chop— Measure  of  Damage. 
If  defendant  in  converting  a  growing  crop 
had  no  reasonable  gronnd  to  believe  it  was  bis, 
the  owner's  measure  of  damage  was  the  value  of 
the  property  at  the  time  it  was  converted,  with- 
out any  deduction  for  any  labor  bestowed  upon 
it  by  defendant 

Appeal  from  Superior  Court,  Howard 
County;   B.  P.  Harness,  Judge. 

Action  by  Wyley  J.  Hobbs  against  Jacob 
M.  Ayers.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Blacklidge  &  Wolf,  for  appellant  J.  W. 
Cooper  and  Tbos.  S.  Gertaart,  for  appellee. 

HADLEY,  P.  J.  Appellee  sued  appellant 
for  the  conversion  of  one-half  of  24  acres  of 
wheat  belonging  to  appellee.  The  complaint 
is  in  one  paragraph,  and  avers  that  on  or 
about  the  16th  day  of  June  appellee  was  in 
possession  of  24  acres  of  wheat  on  the  farm 
of  appellant,  and  appellee  as  owner  was  en- 
titled to  one-half  of  the  same;  that  on  said 
date  appellant  willfully,  tortuously,  and  un- 
lawfully obtained  possession  of  said  one-half 
of  said  wheat,  and  unlawfully  converted  the 
same  to  his  own  use,  to  appellee's  damage 
In  the  sum  of  $250.  Prayer  for  Judgment, 
answer  by  general  denial,  trial  by  Jury,  and 
verdict  for  appellee  in  the  sum  of  $138. 

The  errors  assigned  are  that  the  complaint 
does  not  state  facts  sufiScient  to  constitute  a 
cause  of  action,  and  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 
No  argument  is  presented  on  the  first  as- 
slgrnment  of  error,  and  therefore  no  question 
Is  presented  for  the  consideration  of  this 
court. 

Appellant  In  his  brief  has  sought  to  pre- 
sent some  qtestion  upon  the  rulings  of  the 
court  below  in  the  trial  of  the  cause,  but- 
does  not  specify  any  direct  error.  He  states 
as  bis  first  three  propositions  under  his 
points  and  authorities  that  this  case  was 
tried  solely  upon  the  theory  that  the  appel- 
lant was  guilty  of  a  willful  tort  or  trespass 
in  taking  possession  of  the  wheat  In  question, 
and  that  the  evidence  does  not*  sustain  thla 
theory;  that  the  evidence  shows  that  appel- 
lant did  not  commit  a  willful  trespass,  but 
that  be  acted  in  good  faith,  believing  that 
the  wheat  ,was  bis  own;  that  if  he  acted  in 
good  faltb,  thinking  the  wheat  was  his  own, 
and  if  there  was  reasonable  ground  upon 
which  he  should  entertain  such  belief,  the 
damage  of  the  appellee  should  be  reduced 
by  the  amount  expended  by  the  appellant 
that  was  reasonably  necessary  In  taking  care 
of  said  wheat,  and  cites  a  long  list  of  au- 
thorities to  sustain  these  propositions,  but 
does  not  either  in  said  points  and  authorities 
or  in  his  argument  specify  any  ruling  of  the 
court  that  contravenes  the  proposition  of 
law  stated,  unless  it  be  that  the  court  erred 
in  excluding  evidence  of  the  cost  of  cutting 
and  threshing  the  wheat  in  question,  but, 
if  the  court  erred  in  this  particulai'.  it  Is  not 
presented  to  this  court,  for  the  reason  that 


Digitized  by 


Google 


IndO       UNITED  STATES  FIDELITY  &  GUARANTY  CO.  ▼.  AMERICAN  R  CO. 


555 


no  such  error  was  specified  In  the  motion  for 
a  new  trial,  and,  if  the  court  made  such  a 
mllng.  It  is  not  therefore  subject  to  review 
by  ua. 

The  propositions  of  law  and  argument 
stated  and  advanced  by  appellant  are  all  to 
the  effect  that  the  amount  of  recovery  assess- 
ed is  too  large.  This  Is  clearly  the  point 
made  In  the  three  propositions  above  quoted, 
but  no  such  objection  was  made  In  the  court 
below  In  the  motion  for  a  new  trial,  and 
therefore  we  cannot  consider  the  proposition 
here.  The  only  specification  In  the  motion 
for  a  new  trial  which  appellant  seems  to 
think  covers  this  proposition  Is  that  the  evi- 
dence Is  insufficient  to  support  the  verdict. 
But  there  was  evidence,  if  believed,  that 
fnlly  supported  the  verdict.  The  Jury  evi- 
dently believed  this  testimony  to  the  exclu- 
sion of  the  contrary  evidence.  This  action 
of  the  Jury  we  cannot  review. 

Appellant  appears  to  desire  to  present 
acme  question  on  the  instructions,  but  the 
statement  In  his  brief  on  this  question  Is 
that:  "We  think  the  court  went  wholly 
wrong  In  the  long  list  of  instructions  given, 
and  in  informing  the  Jury  that  If  it  was  nn- 
pellee'a  wheat  that  the  appellant  must  pay, 
and  must  Include  the  expense  to  which  he 
bad  already  been  In  cutting  the  wheat" 
Then  follows  an  argument  upon  the  prin- 
ciple Involved  In  these  instructions.  The 
objectionable  instmctlons  are  not  in  any 
manner  pointed  out,  and  what  were  errone- 
ous are  not  specified.  Clearly  all  the  instruc- 
tions given  by  the  court  were  not  erroneous, 
and  under  this  general  sweeping  charge  this 
court  cannot  go  to  the  record  and  select 
those  that  we  might  think  were  the  ones 
complained  of  and  pass  upon  them. 

Appellant  sets  out  In  his  brief  five  of  the 
Instructions  given.  It  Is  not  claimed  that 
these  are  all  of  the  instructions  given,  nor  la 
It  anywhere  specifically  suggested  that  ei- 
ther is  erroneous.  And  as  abstract  proposi- 
tions of  law  they  appear  to  be  correct  Un- 
der the  well-settled  rules  of  practice  in  this 
court  no  question  Is  presented  on  the  instruc- 
tions for  our  consideration.  Huey  Co.  ▼. 
Johnston,  1G4  Ind.  4S9,  73  N.  B.  996;  Wood- 
ard  v.  Dobyzkoskl,  34  Ind.  App.  658,  73  N. 
VS.  607;  Henderson  t.  Henderson,  165  Ind. 
666,  75  N.  E.  269.  There  is  therefore  no  ques- 
tion presented  to  this  court  for  review  by 
the  brief  of  appellant 

We  have,  however,  considered  the  general 
proposition  that  the  cause  was  tried  and 
damages  assessed  on  the  wrong  theory,  and 
find  that  appellant's  contention  is  not  sus- 
tained. The  authorities  cited  by  appellant 
are  not  applicable  to  the  case  at  bar.  By 
the  testimony  of  appellee  It  appears:  That 
appellee  bought  the  wheat  at  a  specified 
price,  to  be  paid  when  the  wheat  was  deliv- 
ered at  appellant's  elevator.  That  a  short 
time  before  the  cutting  of  the  wheat  appel- 
lant said  to  appellee  that  he  was  going  to 
cut  the  wheat  himself,  and  appellee  said  in 


reply:  "If  you  do,  I  will  sue  you."  And  ap- 
pellant said:  "Sue,  and  be  d— d.  I  will  risk 
it"  That  he  then  cut  the  wheat  during  the 
absence  of  appellee.  Appellant  denied  the 
sale  and  the  aforesaid  conversation.  There 
was  no  middle  ground,  no  claim  of  excuse 
or  misunderstanding  on  the  part  of  appel- 
lant. It  is  clear,  therefore,  that  if  appel- 
lee's testimony  was  true,  and  the  Jury  could 
not  have  found  for  him  without  finding  that 
it  was,  appellant  had  no  reasonable  grounds 
upon  which  he  should  entertain  the  belief 
that  the  wheat  was  his  own,  or  that  he  act- 
ed in  good  faith  in  taking  the  same.  This 
being  true,  the  rules  of  law  laid  down  by  the 
court  in  the  assessment  of  damages  to  the 
effect  that  "the  measure  of  damages  was  the 
value  of  the  property  at  the  time  it  was  con- 
verted to  the  appellant's  use  without  any  de- 
duction for  labor  rendered  or  bestowed  upon 
it  by  the  wrongdoer"  was  In  accord  with  the 
authorities  of  this  state,  as  shown  by  the  fol- 
lowing decisions:  Kavanangh  v.  Taylor,  2 
Ind.  App.  502,  28  N.  E.  553;  Everson  v.  Sell- 
er, 105  Ind.  266,  4  N.  B.  854,  and  cases  there 
cited. 
Judgment  affirmed. 


(41  Ind.  A.  62W 
UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  AMERICAN  BLOWER  CO. 
(No.  6,445.) 

(Appellate  Court  of  Indiana.    April  30,  1908.) 

1.  PbIKCIPAI.  and  SUSETY  —  DiSOHABOK  OF 
SUBETT— CHAHOE  IM  OnUOATIOIf  OF  Peih- 
CIPAL. 

A  surety  of  a  contractor  to  erect  a  steam 
heating  plant  in  a  public  school  building  is  not 
released  from  liability  because  the  contractor 
satwequently  agreed  tor  an  additional  sum  to 
connect  the  plant  with  another  building,  in  the 
absence  of  proof  that  the  extension  interfered 
with,  delayed,  or  changed  the  performance  of 
the  contract  secured  by  the  surety,  since  the  rule 
that  to  release  a  surety  there  must  be  an  altera- 
tion in  the  subject-matter  in  the  contract  does 
not  extend  to  independent  contracts  pertaining 
to  additional  subject-matter. 

[BJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  {  165.] 

2.  Same. 

A  bond  of  a  snrety  of  a  contractor  to  in- 
stall a  heating  plant  in  a  public  school  build- 
ing on  which  there  could  be  no  right  to  mechan- 
ics' lieus,  conditioned  on  the  contractor  perform- 
ing the  contract  and  paying  laborers  and  ma- 
terialmen, inured  to  the  benefit  of  the  school  dis- 
trict and  laborers  and  materialmen,  and  the  lia- 
bility of  the  surety  in  favor  of  the  laborers  and 
materialmen  was  not  discharged  because  of  the 
failure  of  the  school  district  to  retain  in  its  pos- 
sesEiun  the  specified  part  of  the  contract  price 
until  the  completion  of  the  work,  though  the 
bond  was  not  required  by  a  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  S§  284,  284%.] 

3.  Same. 

The  failure  of  the  obligee  in  a  bond,  con- 
ditioned on  a  contractor  in  a  building  contract 
performing  the  contract  and  paying  material- 
men, to  retain  the  stipulated  per  cent,  of  the 
contract  price  until  the  completion  of  the  work 
is  not  such  an  alteration  of  the  contract  as  will 
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and. 


rcleasp  the  surety  from  his  liability  to  matorial- 
men. 

[Ed.  Note.— For  cases  In  point,  nee  Cent  Dig. 
vol.  40,  Principal  and  Surety,  H  284,  284V&.] 

4.  Saub. 

A  materialman  suing  on  a  bond  conditioned 
on  the  contractor  performing  bis  contract  and 
paying  laborers  and  materialmen  and  stipulat- 
ing that  all  payments  contracted  to  be  made 
shall  be  made  yiitb  attorney's  fees  is  entitled  to 
recover  reasonable  attorney's  fees. 

Appeal  from  Circuit  Court,  St  Josepfa  Coun- 
ty;  F.  EX  Lambert,  Special  Judge. 

Action  by  the  American  Blower  Company 
against  the  United  States  Fidelity  &  Guaranty 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Charles  Martlndale  and  Anderson,  Parker 
&  Crabill,  for  appellant  Bomlg  &  Miller,  for 
appellee. 

WATSON,  J.  Appellee,  plaintiff  below,  al- 
leged. In  substance.  In  Its  complaint,  that  on 
June  20,  1908,  the  Decatur  Plumbing  &  Heat- 
ing Company  entered  Into  a  written  contract 
with  the  school  city  of  South  Bend,  Ind.,  to 
erect  a  steam  heating  and  ventilating  plant 
in  the  grammar  school  building  then  being 
constructed,  and  to  furnish  all  material  and 
things  requisite  to  execute  said  work,  said 
school  city  agreed  to  pay  therefor  the  sum  of 
$8,669;  that  on  the  same  date  said  heating 
company  and  the  appellant  herein  executed 
a  Joint  and  several  bond,  made  part  of  the 
complaint  by  exhibit,  binding  themselves  In 
the  sum  of  $4,300  that  said  heating  company 
"would,  among  other  things,  pay  for  all  ma- 
terial employed,  used,  or  furnished  In  said 
work,  in  carrying  out  said  contract,  in  erect- 
ing, constructing,  and  installing  said  heating 
and  ventilating  plant  and  apparatus,  and  all 
attorney's  fees" ;  that  by  a  written  contract, 
executed  on  or  about  December  22,  1004,  ap- 
pellee agreed  to  furnish  said  heating  com- 
pany "f.  o.  b.  cars  at  South  Bend,  Indiana, 
certain  housed  steel  plate  fans  and  furnish- 
ings, and  certain  sections,"  said  heating  com- 
pany to  pay  therefor  $1,036;  that  appellee 
performed  all  conditions  of  said  contract  by 
It  to  be  performed,  and  furnished  said  fans, 
furnishings,  and  heater  sections;  that  said 
heating  company  has  failed  and  refuses  to 
pay  appellee  the  said  $1,036;  that  said  fans, 
furnishings,  and  heater  sections  were  used  by 
said  heating  company  In  the  construction  of 
said  heating  and  Tentilatlng  plant  in  said 
grammar  school  building;  that  a  reasonable 
attorney's  fee  was  $200.  There  was  a  pray- 
er for  Judgment  In  the  sum  of  $1,036,  with 
Intew'st  and  attorney's  fee. 

Appellant  answered  In  three  paragraphs 
substantially  as  follows:  (1)  General  denial. 
(2)  Admitting  the  bond  and  contract  alleged 
in  the  complaint,  but  setting  up  as  a  defense 
that  subsequently  thereto  "in  consideration 
of  the  separate  promise  of  the  school  city  to 
pay  it  an  additional  sum  of  thirteen  hundred 
dollars  the  plumbing  and  heating  company 
agreed  to  extend  the  work  to  be  done  by  It  as 


specified  In  said  original  contract  so  as  to 
conneot  the  old  school  building  situate  across 
the  alley  and  Immediately  south  of  said 
grammar  school  building  with  said  heating 
and  ventilating  system ;  that  said  alteration 
and  change  of  said  contract  was  made  with- 
out this  defendant's  (appellant's)  knowledge 
or  consent,  and  the  same  greatly  Increased 
the  burdens  of  said  plumbing  and  heating 
company,  and  was  not  and  is  not  a  change  in 
tlie  work  provided  for  and  contemplated  In 
and  by  the  provisions  of  said  original  con- 
tract" And,  furthermore,  that  said  school 
city,  by  said  contract  was  bound  to  retain 
possession  and  control  of  20  per  cent  of  ^he 
contract  price  until  the  completion  and  ac- 
ceptance of  said  work,  and  then  pay  the 
same  over  to  the  said  heating  company  pro- 
vided the  terms  of  said  contract  had  been 
performed,  but  that  the  amount  retained  'tras 
less  than  $300,  which  was  a  material  altera- 
tion of  the  contract  (3)  Relying  upon  the 
failure  of  said  school  city  to  retain  20  per 
cent  of  the  contract  price  until  the  comple- 
tion of  the  worlc  The  errors  assigned  and 
considered  in  the  briefs  are  (1)  sustaining 
the  demurrer  to  each  of  second  and  third 
paragraphs  of  the  answer;  (2)  overruling 
the  motion  for  a  new  trial. 

Appellant  contends  that  the  facts  set  out 
in  the  second  paragraph  of  the  answer  show 
such  an  alteration  of  the  contract  for  the 
due  performance  of  which  it  l>ecame  surety, 
that  it  is  thereby  released  from  its  liability. 
The  averments  are  that  for  an  additional 
sum  of  $1300  said  heating  company  agreed 
to  connect  this  heating  plant  with  a  certain 
other  building  across  the  alley  from  said 
grammar  school  building.  There  are  no  al- 
legations whatever  to  show  that  such  exten- 
sion would  In  any  way  Interfere  with,  delay, 
or  in  any  manner  alter  or  change  the  per- 
formance of  the  contract  for  which  appel- 
lant t>ecame  surety.  In  fact  the  natural  de- 
ductions to  be  drawn  from  the  averments  of 
this  paragraph  Is  that  this  second  contract 
Is  entirely  separate  from,  and  independent 
of  the  agreement  for  which  appellant  be- 
came liable.  The  cases  cited  by  appellant  ea- 
tabiish  the  rule  that,  in  order  to  release  the 
surety,  there  must  be  a  change  or  alteration 
in  the  subject-matter  of  the  contract  But 
this  rule  does  not  extend  to  independent  con- 
tracts entered  Into  between  the  same  parties 
pertaining  to  additional  subject-matter.  Bar- 
clay v.  Deckerhoof,  151  Pa.  374,  24  Atl.  1067; 
Fitzpatrl(&  T.  McAndrews,  12  Pa.  Co.  Ct  353. 

Appellant  further  insists  that  It  was  re- 
leased from  liability  on  its  bond  by  reason  of 
the  fact  that  said  school  city  violated  its  con- 
tract by  falling,  to  retain  in  {ts  possession 
and  control  20  per  cent  of  the  agreed  price 
until  the  completion  of  the  work.  The  bond 
executed  by  appellant  was  as  follows:  "Now, 
if  the  said  principal  will  keep  and  perform 
the  said  contract  and  erect,  construct  and  in- 
stall said  heating  and  ventilating  piant  and 
apparatus,  in  and  to  said  school  building,  ac- 
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cording  to  the  terms  of  said  contract,  and 
the  plans  and  specifications  made  a  part 
tliereof,  and  fit  for  use  and  occupancy  and 
for  tlie  purpose  for  which  said  plant  and 
apparatus  Is  Intended,  and  will  pay  all  sub- 
contractors thereon  and  all  labor  and  mate- 
rial employed,  used  or  fumisbed  In  said 
work,  in  carrying  out  said  contract" and  in 
erecting,  constructing  and  installing  said 
heating  and  ventilating  plant  and  apparatus, 
whether  the  same  Is  used  or  employed  by  or 
furnished  to  the  said  principal  or 'any  of  bis 
subcontractors,  thereon,  and  pay  for  all  li- 
censes or  permits  for  patented  articles,  ap- 
pliances, or  processes  used  or  employed 
thereon,  then  this  obligation  is  to  be  null  and 
yoid,  else  in  full  force  and  effect.  All  pay- 
ments herein  contracted  to  be  made,  are  to 
be  made  without  relief  from  valuation  or 
appraisement  laws  and  with  all  attorney's 
fees."  It  will  be  observed  that  this  bond 
provided  not  only  for  the  due  performance  of 
the  contract,  but  it  also  expressly  secured  the 
payment  of  materialmen.  In  the  case  of 
School  District  v.  liivers,  147  Mo.  680,  49  S. 
W.  507,  the  court,  speaking  of  a  bond  similar 
to  the  one  In  this  case,  said:  "The  bond  Is 
dual  in  its  nature,  being  for  the  benefit  and 
protection  of  the  school  district  against  loss 
or  damage  for  the  nonfulfillment  of  their 
<^ntTact  by  the  contractors,  and  the  payment 
by  them  of  laborers  for  work  done,  and  of 
materialmen  for  material  furnished,  which 
when  once  fixed  could  not  be  destroyed  or 
taken  away  by  any  act  of  the  school  district." 
Where  such  a  bond  has  been  required  by 
statute  the  courts  have  recognized  and  givpn 
effect  to  its  dual  nature,  and  the  right  of  a 
materialman  to  recover  against  the  surety 
on  a  building  contract  is  separate  and  inde- 
pendent of  any  right  of  action  vesting  in  the 
obligee  of  such  contract.  Therefore  altera- 
tions in  the  contract  which  of  themselves 
might  release  the  surety  as  to  the  obligee 
wlil  not  affect  the  right  of  the  materialman 
to  proceed  upon  the  bond.  Statutes  requir- 
ing sucb  bonds  are  for  the  purpose  of  pro- 
viding security  for  laborers  and  materialmen, 
and  to  give  tbem  protection  upon  which  tbey 
may  rely.  Dewey  v.  State  ex  rel.,  91  Ind. 
173,  185 ;  Conn  v.  State  ex  rel.,  125  Ind.  514, 
25  N.  E.  443;  U.  S.  ex  rel.  v.  Nat.  Surety 
Co.,  92  Fed.  549,  34  0.  C.  A.  52C;  U.  S.  Fid. 
&  Guar.  Co.  v.  Omaha  Bldg.  &  Const  Co., 
116  Fed.  145,  53  C.  C.  A.  465.  There  Is  every 
reason  for  applying  the  same  rule  In  the 
present  case.  The  bond  was  not  required  by 
a  statute,  but  It  expressly  provided  for  se- 
curity to  materialmen.  .The  contract  was  for 
the  installing  of  a  heating  plant  in  a  public 
Bcbool  building  upon  which  there  could  be 
no  right  to  a  mechanic's  or  materialman's 
lien.  Jeffries  v.  Myers,  9  Ind.  App.  563,  37 
N.  B.  801;    Townsend  v.  Cleveland  Co.,  18 


Ind.  App.  568,  47  N.  B.  707 ;  Fatout  v.  Board, 
102  Ind.  223,  1  N.  E.  389. 

Furthermore  the  authorities  hold  that  fail- 
ure on  the  part  of  the  obligee  to  retain  the 
stipulated  per  cent  of  the  contract  price  is 
not  an  alteration  which  will  release  the  sure- 
ty on  a  building  contract  from  his  liability 
thereon  to  materialmen.  Doli  v.  Crume,  41 
Neb.  655,  59  N.  W.  806;  School  DIst.  v.  Liv- 
ers, supra;  City  of  Duluth  v.  Heney,  13 
Minn.  155,  45  N.  W,  7;  Kaufmann  v.  Cooper, 
46  Neb.  044,  65  N.  W.  796;  PIngrey,  Surety- 
ship, i  112.  The  cases  cited  by  appellant 
support  the  proposition  that  overpayment  by 
the  obligee  of  a  building  contract,  contrary 
to  the  terms  of  the  contract,  will  release  the 
surety  from  his  liability  to  such  obligee,  but 
that  proposition  Is  not  material  to  the  facts 
Id  this  case  for  here  the  question  Is  as  to 
the  liability  of  the  surety  to  a  materialman. 

The  averments  In  the  second  and  third 
paragraphs  of  appellant's  answer  were  not 
sufficient  to  withstand  the  demurrer  thereto. 
By  the  terms  of  the  bond  appellant  covenant- 
ed to  pay  attorney's  fees.  There  Is  So  reason 
advanced  why  appellant  should  not  abide  by 
that  agreement  nothing  to  show  Its  release 
therefrom.  Appellee  was  entitled  to  a  rea- 
sonable attorney's  fee.  Amer.  Surety  Co.  v. 
Lauber,  22  Ind.  App.  826,  53  N.  E.  793.  In 
the  cose  of  Bralnard  v.  Jones,  18  N.  Y.  35, 
the  court  said:  "It  may  be  a  reasonable  doc- 
trine that  a  surety  who  has  bound  himself 
under  a  fixed  penalty  for  the  payment  of 
money  or  some  other  act  to  be  done  by  a 
third  person,  has  marked  the  utmost  limit 
of  his  own  liability.  But  when  the  time 
comes  for  him  to  discharge  that  liability, 
and  he  neglects  or  refuses  to  do  so.  It  Is 
equally  reasonable,  and  altogether  Just  that 
he  should  comxmnsate  the  creditor  for  the 
delay  which  he  has  interposed.  The  legal 
measure  of  this  compensation  is  Interest  on 
the  sum  which  he  ought  to  have  paid  from 
the  time  when  the  payment  was  due  from 
him."  Tills  rule  is  well  supported  by  the  au- 
thorities. Frink  v.  Southern  Express  Co., 
82  Ga.  33,'8  S.  E.  862,  3  L.  R.  A.  482;  Wy- 
man  v.  Robinson,  73  Me.  384,  40  Am.  Rep. 
360;  Clark  v.  Wilkinson,  59  Wis.  543,  18  N. 
W.  481 ;  Grlfllth  v.  Rundle,  55  L.  R.  A.  384, 
note  v;  Brandt  Suretyship  (3d  Ed.)  §  126; 
PIngrey,  Suretyship,  §  74.  The  present  case 
is  well  within  the  rule,  since  there  Is  no  ques- 
tion of  exceeding  the  amount  for  which  the 
surety  was  bound.  Therefore  there  was  no 
error  In  allowing  Interest  upon  the  amount 
found  to  be  due  appellee. 

For  the  reasons  given  herein  no  error  was 
committed  by  the  trial  court  Judgment  af- 
firmed. 

HADLBY,  P.  J.,  and  COMSTOCK,  RABB, 
and  MYERS,  JJ,  concur.  ROSY,  O.  J.,  ab- 
sent 
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(Ind. 


(a  Ind.  App.  712) 

UNITED  STATES  FIDELITY  &  GDAKAN- 
TY  CO.  V.  AMERICAN  RADI- 
ATOR CO.    (No.  6,446.) 

(Appellate  Court  of  Indiana,  DiviBion   No.   1. 
May  1,  1908.) 

Appeal  from  Circuit  Court,  St.  Joseph  Coun- 
ty;  F.  E.  Lambert,  Special  Judge. 

Action  by  tbe  American  Radiator  Company 
against  tbe  United  States  Fidelity  &  Guaran- 
ty Company.  From  a  Judgment  for  plaintiff, 
defendant  appealB.    Affirmed. 

Chas.  Martindale  and  Anderson,  Parker  & 
Crablll,  for  appellant  Romlg  &  Miller,  for 
appellee. 

WATSON,  J.  The  questions  presented  to 
this  cause  are  tbe  same  as  those  In  Unit- 
ed States  Fidelity  &  Guaranty  Company  t. 
American  Blower  Company,  41  Ind.  App.  620, 
84  N.  E.  555,  and  on  the  authority  thereof  the 
judgment  In  this  case  is  affirmed. 

Judgment  affirmed. 


(43  Ina.  App.  106) 

RICHMOND  ST.  &  I.  RY.  CO.  T.  BEVERLEY. 

(No.  6,207.)» 

(Appellate  Court  of  Indiana.     May  1,  1908.) 
1.  TriaI/— Speciai.  FiHoinas— Ofviob  of  Ir- 

TSBROOATOBIES. 

It  Is  the  office  of  each  'interrogatory  sub- 
mitted to  a  jury  to  elicit  a  finding  upon  some 
single,  primary  fact  within  tbe  issues,  and  not 
tbe  ultimate  fact  involved  on  the  trial ;  it  be- 
ing for  the  court  to  draw  proper  inferences  from 
the  primary  facts  found. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  46,  Trial,  if  832,  848.] 
2L  Saw  —  Effect  of  InrKBBOOATOBisa  or 

Genbrai.  Vkbdict. 

A  general  verdict  will  stand  as  against  an- 
swers to  interrogatories,  unless  it  appears  that 
it  and  answers  to  material  questions  of  fact 
are  so  Inconsistent  that  both  cannot  l>e  true. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  8S  857-860.] 

8.  SAin:— Inconsibtknx  AnawsBa  to  Ihtsb- 

BOOAT0RIE8— Effect. 

If  answers  to  interrogatories  are  inconsist- 
ent with  each  other,  contradictory  or  uncertain, 
they  will  not  control  the  general  verdict 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Trial,  |  856.] 

4  Nbouoercb— Proxiuatb    Causb  — Ebsbr- 

TIAL   TO    RECOVERT. 

To  be  actionable  negligence  must  be  the 
proximate  cause  of  the  injury  complained  of. 

[Ed.  Note. — For  eases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  S|  69,  70.] 

5.  Carriers— Injurt  to  Auohtiiio  Street 
Cab  Passenger— Proxiuate  Cause— Irtib- 
booatories— "Negligence." 

"Negligence"  is  the  proximate  cause  of  an 
injury  when  one  of  ordinary  sense  ought  to  have 
foreseen  that  the  act  would  probably  result  in 
such  injury  or  some  like  injurious  consequence, 
and  whether  one  of  ordinary  sagacity  ought  to 
have  foreseen  the  probable  consequences  of  tbe 
act  is  to  be  inferred  from  a  consideration  of  all 
the  facts  and  circumstances  surrounding  'the 
case,  and  is  a  question  for  the  court,  and  not  a 
proper  subject  of  an  interrogatory  addressed  to 
a  jury ;  and  hence,  in  an  action  against  a  street 
Hulway  company  for  injury  to  a  passenger  while 


alighting,  a  question  whether  it  was  reasonably 
probable  in  the  circumstances  that  she  would, 
after  the  conductor  gave  the  signal  to  stop  the 
car,  leave  her  seat  and  take  a  position  that 
would  be  rendered  perilous  by  the  stopping  of 
the  car  in  tbe  manner  in  which  it  was  stopped, 
could  not  properly  be  decided  by  an  answer  to  an 
interrogatory. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4743,  47C3;  vol.  8,  pp. 
7729,  7731.J 

a.    TRIAI^IRTEBBOGATOWES— OONSTBUCTION  OF 

Answers.  ' 

A  general  verdict  having  found  the  facts 
averred  In  the  complaint  to  be  true,  and  tbe 
answers  to  interrogatories  not  conflicting  with 
them,  in  construing  such  answers  they  mnst  be 
taken  as  true. 

7.  Carbiebs— Street  Railboads— Irjubt  to 
Aliohtino  Passeroer- Proximate  Cause. 
The  act  of  the  conductor  of  a  street  railway 
summer  car  requiring  the  motorman  to  stop  .it 
in  such  way  as  to  produce  a  violent  lurch  and 
backward  motion  was  the  proximate  cause  of 
injury  to  a  passenger  thrown  to  the  street  by 
the  lurch,  where,  when  the  conductor  gave  the 
signal,  he  might  reasonably  have  expected  that 
the  passenger  would  at  once,  before  the  stop  waa 
made,  take  a  position  at  the  edge  of  the  car  pre- 
paratory to  alighting,  as  she  did. 

iEd.  Note. — For  casps  in  point,  see  Cent  Dig. 
.  9,  Carriers,  (  1245.] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; Edward  W.  Felt,  Judge. 

Personal  Injury  action  by  Reba  G.  Bever- 
ley against  tbe  Richmond  Street  &  Interurban 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Robblns  &  Starr,  W.  W.  Cook,  and  W.  H. 
Latta,  for  appellant  Tbonuui  J.  Study,  for 
appellee. 

RABB,  J.  Appellee  sued  appellant  to  t»> 
cover  for  a  personal  injury  alleged  to  have 
been  caused  by  the  appellant's  negligence. 
Her  complaint  was  In  two  paragraphs.  The 
cause  was  put  at  issue.  Jury  trial  had,  result- 
ing in  a  general  yerdict  in  appellee's  favor, 
and  with  the  general  verdict  answers  to 
Interrogatories  submitted  to  them  returned 
by  tbe  Jury.  Motion  was  made  by  appellant 
for  a  Judgment  in  its  favor  on  tbe  answers 
to  interrogatories,  which  motion  was  overrul- 
ed, and  Judgment  rendered  for  the  appellee 
on  tbe  general  verdict 

Tbe  only  error  urged  by  tbe  appellant  ia 
this  court  is  the  action  of  the  court  below  la 
overruling  Its  motion  for  judgment  In  its 
favor  on  the  answers  to  interrogatories.  Tbe 
answers  to  toter rogatories  clearly  show  that 
the  verdict  of  tbe  Jury  rests  solely  upon  tbe 
second  paragraph  of  tbe  complaint  thus 
eliminating  from  consideration  the  first  para- 
graph. Tbe  material  averments  of  tbe  sec- 
ond paragraph  of  tbe  complaint  are  that  the 
appellant  operates  a  street  car  line  to  the 
city  of  Richmond,  Ind.;  that  appellee  was  a 
passenger  upon  one  of  Its  street  cars;  that 
the  car  upon  which  she  was  riding  was  an 
open  summer  <;ar;  that  she  notified  the  con- 
ductor of  said  car  of  her  desire  to  g>!t  off 
at  a  certain  potot  which  was  a  usual  stop- 
ping place  for  appellant's  car,  but  that  ap- 
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pellant'a  serrants,  tiie  conductor  and  motor- 
man  In  charge  of  the  car,  neglected  to  stop 
the  same  at  the  point  where  she  desired  to 
get  off,  but  ran  the  car  at  the  rate  of  12 
miles  per  hour  past  said  point;  that  when 
she  observed  that  the  car  was  not  going  to 
stop  at  said  place  she  immediately  notified 
the  conductor  of  her  desire  to  get  off,  and 
that  the  conductor,  instead  of  stopping  the 
car  in  the  usual  way  in  wlilch  such  cars  are 
stopped  for  the  purpose  of  allowing  passen- 
gers to  alight,  and  which  it  is  alleged  could 
easily  have  been  done,  negligently  gave  the 
motorman  wha^  was  known  as  the  emergen- 
cy signal,  which  required  the  motorman  to 
bring  the  car  to  a  sudden  stop,  whereupon 
the  motorman,  by  his  manipulation  of  the 
machinery  running  the  car,  brought  the  same 
to  a  sudden  stop  while  It  was  nmnlng  at  the 
rate  of  12  miles  per  hour,  causing  a  violent 
lurch  and  backward  motion  to  be  given  the 
car;  that  as  soon  as  appellee  observed  the 
conductor  reach  for  the  rope  to  give  the  sig- 
nal to  the  motorman,  divining  that  the  car 
would  stop,  she  got  up  from  her  seat  prepar- 
atory to  getting  off  the  car,  and  while  she 
was  ta  this  state  of  readiness  to  alight  from 
said  car  she  was  thrown  to  the  street  t>y  the 
sudden  stoppage  and  violent  Jar  and  lurch 
given  the  car,  as  aforesaid,  and  was  Injured. 

The  following  Interrogatories  were  submit- 
ted to  the  Jury,  and  answered  by  them  as 
indicated: 

"(4)  Did  plaintiff's  accident  occur  while  the 
car  was  in  the  act  of  stopping?    Ans.  Yes. 

"(5)  Was  a  signal  given  by  the  conductor 
of  said  car  after  the  car  had  passed  the  Pitts- 
burg, Cincinnati,  Chicago  &  St.  Louis  depot 
for  tbe  car  to  stop?    Ans.  Yes." 

"(7)  When  the  signal  to  stop  was  given,  if 
yon  find  It  was  given,  was  plaintiff  sitting  in 
the  seat  she  had  been  occupying  in  the  car? 
Ans.  Yes. 

"(8)  Did  the  plaintiff  bear  said  signal  when 
It  was  so  given  ?    Ans.  Yes. 

"^)  Did  plaintiff  know  that  said  signal 
was  sounded  for  the  purpose  of  having  the 
car  brought  to  a  standstill?    Ans.  Yes. 

"(10)  Did  plaintiff,  after  said  signal  was 
given,  and  before  the  car  stopped,  arise  from 
her  seat  and  stand  near  the  edge  of  said  car? 
Ans.  Yes. 

"(11)  If  plaintiff,  after  the  giving  of  the 
signal  to  stop,  had  remained  seated  until  the 
car  stopped,  would  she  have  been  injured  by 
any  motion  made  by  the  car  in  stopping? 
Ans.  Mo  evidence." 

"(14)  Was  the  position  assumed  by  plain- 
tiff when  she  arose  from  her  seat  a  position 
wbidi  Involved  danger  to  her?    Ans.  No." 

"(20)  How  many  feet  did  the  car  run  from 
the  time  it  began  to  slow  up  in  response  to 
said  signal  before  it  came  to  a  complete 
standstill?    Ans.  Stopped  suddenly." 

"(22)  When  the  car  slowed  up  and  stopped 
at  the  time  alleged  in  the  complaint,  did  it  do 
80  1q  the  usual  and  ordinary  manner?  Ans. 
No. 


*'(23)  Was  it  reasonably  probable  at  the 
time  and  place,  and  under  tl^e  circumstances 
of  this  cause,  Utat  plaintiff  would,  after  said 
signal  to  stop  was  given,  if  you  find  it  was 
given,  arise  from  her  seat  and  take  a  posi- 
tion that  wouM  be  rendered  perilous  by  the 
stopping  of  the  car  in  the  manner  in  which 
It  was  stopped  on  this  occasion?    Ans.  No." 

Appellant  insists  that  the  answer  to  the 
twejjty-thlrd  interrogatory  propounded  to  the 
Jury  establishes  appellant's  freedom  from 
negligence  proximately  causing  the  appellee's 
injuries  complained  of;  that  it  shows  that  ap- 
pellant's conductor  tn  charge  of  the  car  upon 
which  appellee  was  riding  at  the  time  of  her 
injury,  and  who  was  charged  In  the  com- 
plaint with  the  negligent  fault  causing  the 
same,  could  not  reasonably  have  anticipated 
that  an  Injury  would  have  resulted  from  bis 
act  in  causing  the  car  to  be  stopped  as  It  was. 
It  is  the  office  of  each  Interrogatory  submit- 
ted to  a  Jury  to  elicit  a  finding  upon  some 
single,  primary  fact  within  the  issues,  and 
not  the  ultimate  fact  involved  in  the  trial. 
Town  of  Albion  v.  Hedrlck,  90  Ind.  548,  46 
Am.  Rep.  230.  Ordinarily  the  Jury  by  their 
special  verdict  or  answers  to  interrogatories 
are  to  return  only  primary  facts,  leaving  the 
court  to  draw  proper  inferences  therefrom. 
Citizens,  etc.,  v.  Reed,  151  Ind.  399,  51  N.  B. 
477;  Sutherland  v.  Cleveland,  etc.,  148  Ind. 
310.  47  N.  B.  624;  Oleson  v.  L.  S.  &  M.  S. 
Ry.  Co.,  143  Ind.  405,  42  N.  E.  736,  32  L.  R. 
A.  149;  Conner  v.  Citizens,  etc.,  105  Ind.  62, 
4  N.  B.  441.  55  Am.  Rep.  177;  Pittsburgh, 
etc.,  V.  Adams,  105  Ind.  161,  5  N.  E.  187; 
Board,  etc.,  v.  Bonebrake,  146  Ind.  317,  45  N. 
B.470. 

It  is  such  a  well-recognized  rule  that  the 
general  verdict  will  stand  as  against  answers 
to  interrogatories  unless  it  appears  that  an- 
swers to  material  questions  of  fact  and  the 
general  verdict  are  so  inconsistent  and  repug- 
nant that  both  cannot  be  true  that  citation 
of  authorities  Is  needless.  The  Supreme 
Court  say,  in  Lake  Erie  &  Western  Ry.  Ca 
V.  Charman,  161  Ind.  102,  67  N.  E.  926:  "In 
an  effort  to  reconcile  the  answers  to  inter- 
rogatories with  the  general  verdict,  the  court 
will  indulge  all  reasonable  presumptions  aris- 
ing within  the  issues  against  the  special  an- 
swers, and  in  favor  of  the  general  verdict. 
It  will  assume  as  proved  all  issuable  facts 
necessary  to  sustain  the  verdict  that  are  not 
specifically  found  to  the  contrary."  If  the 
answers  to  interrogatories  are  inconsistent 
with  each  other,  contradictory  or  uncertain, 
they  win  not  control  the  general  "verdict.  2 
Burns'  Digest,  I  2336,  and  cases  there  cited. 
In  actionable  negligence  the  act  or  omission 
charged  must  have  been  the  proximate  cause 
of  the  injury  complained  of.  It  is  such  prox- 
imate cause  If  a  person  of  ordinary  sense 
ought  to  have  foreseen  that  the  act  would 
probably  result  in  the  injury  complained  of, 
or  some  like  injurious  consequence.  L.  E.  & 
W.  Ry.  Co.  V.  Charman,  supra,  and  cases 
there  cited.    And  whether  a  person  of  ordi- 
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nary  -sagacity  ought  to  have  foreseen  the 
probable  consequences  of  tbe  act  Is  to  be  In- 
ferred from  a  consideration  of  all  the  facts 
and  circumstances  surrounding  the  case,  and 
Is  a  question  for  the  court,  and  Is  not  a  prop- 
er subject  of  an  interrogatory  addressed  to 
a  Jury.  It  Is  analogous  to  the  question  of 
negligence,  an  ultimate  fact  to  be  determined 
by  the  general  verdict.  This  Is  well  illustrat- 
ed In  the  case  of  L.  E.  &  W.  Ry.  Co.  t.  Char- 
man,  supra,  and  by  the  later  cases  of  P.  H. 
&  F.  M.  Roots  Co.  T.  Meeker,  165  Ind.  132,  73 
N.  E.  2.53 ;  Bessler  v.  Laughlln,  168  Ind.  38, 
79  N.  E.  1033;  Chicago,  etc.,  t.  Dinlus  (Ind. 
Sup.)  84  N.  E.  9,  and  the  cases  cited  and  re- 
ferred to  therein,  In  all  of  which  cases  the 
court  determined  as  a  matter  of  law  upon  the 
facts  and  circumstances  appearing  either  by 
the  pleadings,  the  special  findings,  the  an- 
swers to  interrogatories,  or  by  the  evidence, 
as  the  particular  case  exhibited  them,  that 
the  defendant  charged  with  negligence  was 
or  was  not  bound  to  anticipate  the  Injurious 
consequences  of  his  alleged  negligent  act 

The  Interrogatories  under  consideration  in- 
vite the  Jury  to  express  their  opinion  as  to 
whether  or  not  it  was  reasonably  probable 
that  the  appellee  would  do  two  things:  (1) 
That  she  would  arise  from  her  seat  after  the 
signal  to  stop  was  given  and  before  tbe  car 
stopped;  and  (2)  that,  having  so  arisen  from 
her  seat,  she  would  talie  a  position  that  would 
be  rendered  perilous  by  the  stopping  of  tbe 
car  In  the  manner  In  which  It  was  stopped. 
We  think  that  tbe  questions  as  to  what  the 
appellant's  conductor  was  bound  to  antici- 
pate would  be  tbe  probable  conduct  of  his 
passenger  and  the  consequent  probable  result 
of  his  act  In  stopping  the  car  were  questions 
that  cannot  properly  be  decided  by  an  an- 
swer to  Interrogatories,  but  are,  if  specially 
decided  at  all,  to  be  decided  by  tbe  court 
from  facts  and  circumstances  that  may  be 
elicited  by  proper  interrogatories  Submitted 
to  tbe  Jury.  In  this  case  the  complaint  avers 
that  tbe  car  In  which  the  appellee  was  riding 
was  an  open  summer  car,  which,  as  a  mat- 
ter of  common  knowledge,  we  think  must  be 
understood  as  meaning  a  car  without  sides 
Inclosing  It,  and  with  seats  running  cross- 
wise through  the  car,  with  no  guard  rail  or 
other  appliances  preventing  easy  Ingress  and 
egress  to  and  from  tbe  car  along  the  sides 
thereof;  that  the  appellee  was  being  carried 
past  her  destination;  that  the  car  was  run- 
ning at  the  rate  of  12  miles  per  hour;  that 
the  appellant's  conductor,  upon  notice  from 
the  api)elI6e  that  she  desired  to  alight,  gave 
the  motorman  the  emergency  signal,  which 
required  the  motorman  to  abruptly  stop  the 
car,  which  he  did,  and  that  this  sudden  stop- 
ping of  tbe  car  caused  tbe  same  to  have  a 
quick,  violent  lurching  and  backward  motion; 
that  at  the  time  the  signal  was  given  by  the 
appellant's  conductor  to  tbe  motorman  the 
appellee  was  sitting  at  the  end  of  the  sent; 
that  she  observed  and  understood  that  the 
conductor  was  giving  the  signal  to  stop  tbe 


car  in  order  that  she  might  allgbt  tberefroui; 
that  she  at  once  arose  from  her  seat  and 
stood  In  readiness  to  alight,  and  was  In  this 
position  when  the  car  was  so  stopped,  and  by 
reason  of  the  sudden  stoppage  of  the  car  and 
tbe  violent  lurch  and  backward  motion  given 
to  It  by  that  act  was  thrown  to  the  ground 
and  suffered  the  Injury  complained  of.  Tbe 
answers  to  the  interrogatories  In  nowise  con- 
flict with  any  of  these  facts.  The  general 
verdict  finds  them  to  be  true,  and  In  con- 
struing the  answers  to  tbe  Interrogatorlea 
they  must  be  taken  as  true.  In  answer  to  In- 
terrogatory 10  the  Jury  say  that  when  the 
signal  to  stop  was  given,  and  before  the  car 
stopped,  the  appellee  arose  from  her  seat  and 
stood  near  the  edge  of  the  car.  In  answer  to 
Interrogatory  14  tbe  Jury  say  that  tbe  posi- 
tion assumed  by  appellee  when  she  arose 
from  her  seat  was  not  one  that  Involved  dan- 
ger to  her.  Whether  or  not  the  position  of 
the  appellee  on.  the  car  at  tbe  time  she  arose 
from  her  seat  was  one  Involving  danger  was 
an  inferential  fact  to  be  determined  like  oth- 
er Inferential  facts  from  all  tbe  circumstances 
surrounding  tbe  situation.  If  the  car  was 
standing  still,  of  course,  It  would  not  be  a 
position  Involving  danger  to  her,  but  if  It 
was  running  at  the  rate  of  12  miles  per  hour, 
and  stopped  suddenly,  with  a  violent  lurcb 
and  backward  motion,  then  it  is  equally  clear 
that  it  was  a  place  of  danger,  and  It  was  not 
for  the  Jury  by  an  answer  to  an  Interroga- 
tory to  draw  the  inference.  They  could,  by 
answers  to  proper  Interrogatories,  exhibit 
the  facts  and  circumstances,  and  the  court 
could  say  whether,  under  such  clrcumstanceB, 
her  position  was  one  Involving  danger.  Here 
the  Jury  say  by  the  facts  found  that  the  ap- 
pellee stood  at  the  edge  of  an  open  summer 
car,  running  at  the  rate  of  12  miles  per  boar, 
and  that  it  stopped  suddenljr,  with  a  quick, 
violent  lurch  and  backward  motion,,  which 
had  the  effect  to  throw  her  violently  to  the 
ground,  causing  her  serious  injury;  yet  they 
infer  from  these  facts  that  her  position  ou 
the  car  was  not  one  Involving  danger  to  her. 
The  facts  they  find  to  exist  and  the  Inference 
they  draw  therefrom  are  absolutely  contra- 
dictory, and  It  Is  quite  clear  that  by  the  an- 
swer of  the  Jury  to  tbe  twenty-third  Inter- 
rogatory they  did  not  mean  to  say  that  tbe 
appellant's  conductor  could  not  reasonbly 
have  anticipated  that  the  moment  be  gave  the 
signal  for  bis  motorman  to  stop  tbe  car  bis 
passenger  would  not  arise  from  her  seat  pre- 
paratory to  alighting  from  the  car.  Their  an- 
swer to  the  Interrogatory  is  clearly  based  up- 
on their  erroneous  assumption  that  the  posi- 
tion which  their  answer  to  Interrogatory  No. 
10  shows  the  appellee  took  was  not  one  in- 
volving danger  to  her. 

The  answer  to  this  twenty-third  interroga- 
tory Is  not  inconsistent  with  the  fact  tliat  at 
the  time  appellant's  conductor  gave  the  sig- 
nal to  the  motorman  to  stop  the  car  he  might 
reasonably  have  expected  that  his  passengei 
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wonld  at  once,  before  the  stop  was  made, 
arise  from  her  seat  and  take  a  position  at  the 
e<Ige  of  the  car  preparatory  to  alighting 
therefrom,  Just  as  she  did. 

With  these  facta  appearing,  the  Inference 
necessarily  follows  that  the  conductor's  act 
in  requiring  the  motorman  to  stop  the  car  in 
such  a  way  as  to  produce  a  violent  lurch  and 
backward  motion  thereof  might  reasonably 
have  been  expected  to  throw  the  appellee 
from  the  cor,  to  her  injury. 

The  Judgment  of  the  court  below  is  in  all 
things  affirmed. 

WATSON,  HADLBT,  and  MTBRS,  JJ., 
concur.  ROBY,  C.  J.,  absent  COMSTOCK, 
J.,  not  participating. 


(42  Ind.  App.  446) 

LUKEIN  et  al.  t.  FICKLE  et  *I.  (No.  6,069.)i 

(Appellate  Coart  of  Indiana.     April  30,  1908.) 

1.  mobtgaces  —  fobeclosubb— jnniob  likns 
— Issues. 

Where  Judgment  of  foreclosure  was  ren- 
dered and  a  sale  ordered  on  a  senior  mortgage 
without  a  settlement  of  issues  with  reference 
to  the  claims  of  inferior  lienors,  it  was  proper 
for  the  court  to  permit  the  parties  before  it  then 
to  proceed  in  the  formation  and  trial  of  issues 
on  cross-complaints  on  the  inferior  liens. 

2.  Same  —  Juniob  Mobtoaoobs  —  Right  to 
Foreclose— CoNTiNDANCE  of  Lien. 

The  fact  that  a  mortgagee  is  a  party  to  a 
snit  on  a  senior  mortgage  in  which  such  senior 
mortgage  is  foreclosed  does  not  preclude  him 
from  afterwards  foreclosing  bis  junior  mortgage, 
the  lien  of  which  continues  during  the  statutory 
period  for  redemption. 
8.  Same— DisTBiBUTiON  or  Subplus. 

Where  a  surplus  on  a  sale  of  land  on  a 
Tenditioni  exponas  came  into  existence  during 
a  delay  in  the  rendition  of  special  findings  in  a 
foreclosure  suit,  and  the  parties  treated  tbe  dis- 
tribution of  such  surplus  as  supplemental  to  the 
issues  on  which  the  findings  were  made,  tbe 
court  had  jurisdiction  in  such  proceeding  to 
distribute  tne  surplus  in  order  to  administer 
such  relief. 

4.  Appbai/— Review   of   Evidercb— Biix   of 
exceptiors. 

Where  on  appeal  in  a  mortgage  foreclosure 
proceeding  there  was  a  bill  of  exceptions  show- 
ing the  evidence  on  the  trial,  but  there  was  no 
bill  containing  tbe  evidence  given  on  the  sub- 
sequent hearing  of  petitions  for  the  distribution 
of  surplus,  it  affirmatively  appeared  that  tbe 
evidence  was  not  all  in  the  record,  and  hence 
no  question  was  presented  thereon  for  review. 

5.  New  Tbial— Pabt  of  Issues. 

Where  motions  for  a  new  trial  only  relat- 
ed to  a  part  of  the  action  as  finally  determined 
by  the  court  and  included  in  tbe  judgment,  there 
was  no  available  error  in  refusing  to  sustain 
them. 

6.  Same. 

Where,  In  a  suit  to  foreclose  certain  mort- 
gages and  for  the  distribution  of  tbe  surplus, 
C.  B  application  for  a  change  of  venue  from  the 
regnlar  judge  was  expressly  grounded  on  the 
fact  that  she  could  not  have  an  impartial  trial 
of  her  petition  aslting  a  distribution  of  tbe  pro- 
ceeds derived  from  a  sale  of  the  property  on  a 
venditioni  exponas,  such  application  being  filed 
after  the  trial  of  the  mortgage  foreclosure  pro- 
ceeding, and  while  the  cause  was  held  under  ad- 
visement before  the  making  of  special  findings. 
It  could  not-  be  considered  as  applicable  to  that 
trial,  so  that  the  denial  of  the  application  could 
not  be  a  ground  for  new  trial  of  tbe  issues  there 
decided. 


7.  Execution— Sale— SuBPiiUB. 

Where  a  Judgment  creditor  redeemed  cer- 
tain land  from  mortgage  foreclosure,  and  caused 
the  land  to  be  sold  under  his  venditioni  exponas, 
which  sale  resulted  in  a  surplus,  the  time  with- 
in which  a  junior  judgment  creditor  could  pur- 
sue tbe  land  having  expired,  the  latter  could  onl; 
look  to  such  surplus  and  to  a  personal  judgmeni. 
against  the  mortgagor  for  the  payment  of  hi;; 
debt. 

8.  Mobtoaoes— Redemption— Passing  Titi-e 

At  the  end  of  a  year  provided  for  redemp 
tioo  from  a  mortgage  foreclosure  sale  the  rigb( 
to  redeem  expired,  though  the  title  would  not 
pass  under  the  sale  until  the  execution  of  a  duuU 
to  the  holder  of  the  sale  certificate. 

9.  Same— Redemption   bt   Judgment   Cbed- 

ITOB. 

On  redemption  of  land  from  a  mortgag)' 
foreclosure  sale  by  a  judgment  creditor  the  titli< 
still  remains  in  the  mortgagors  as  owners. 

10.  Same— Rights  of  Wife— Redemption. 
On  foreclosure  of  a  mortgage  against  both 

the  mortgagor  and  bis  wife  there  was  a  redemp- 
tion by  a  judgment  creditor  of  the  husband,  aft- 
er which  the  land  was  sold  under  a  venditioni 
exponas,  onder  which  a  deed  was  executed  to 
the  purchaser.  Held,  that  the  wife  of  the  mort- 
gagor not  having  redeemed  from  the  foreclosure  ' 
sale  within  a  year,  her  right  to  redeem  was  lost 
as  fully  as  that  of  her  husband. 

11.  Execution— Rights  of  Pubchabeb. 

A  purchaser  at  a  sale  under  a  judgment 
creditor's  execution  will  acquire  the  title  of  the 
mortgagor  and  bis  wife,  not  nnder  the  certificate 
of  sale  on  foreclosure,  but  nnder  his  deed  re- 
ceived pursuant  to  the  execution  sale,  under 
Bums'  Ann.  St.  1901,  g  785,  providing  that  such 
deed  shall  convey  to  the  purchaser  all  the  title 
and  interest  of  the  owners  sold  under  the  orig- 
inal execution. 

12.  MoBTGAOES— Effect  of  Redemption. 
Where  a  judgment  of  foreclosure  was  ren- 
dered against  a  mortgagor  and  his  wife,  a  re- 
demption by  a  judgment  creditor  of  the  mort- 
gagor did  not  release  the  lien  of  tbe  foreclosure 
judgment  as  against  the  wife. 

13.  Execution— Sale  bt  Kedemptionee— Re- 
"lATloN  OF  Title. 

Where  property  sold  nnder  mortgage  fore- 
closure was  redeemed  by  a  judgment  creditor  of 
the  mortgagor,  a  sale  by  such  redemptioner  un- 
der a  venditioni  exponas  is  to  be  regarded  as 
having  been  made  under  the  original  foreclosure 
decree,  and  the  title  of  the  purchaser  at  such 
sale  relates  back  to  the  date  of  the  execution  of 
the  mortgage  on  which  the  redemption  was 
based. 

14.  Same— Subsequent  Liens— Dischabge. 

Where  mortgaged  land  was  redeemed  from 
a  foreclosure  sale  by  a  judgment  creditor  of  the 
mortgagor  and  resold,  such  resale  discharged  the 
lien  of  the  judgment  on  which  the  original  sale 
^Bs  made  and  the  liens  of  all  intervening  judg- 
ments and  decrees;  the  surplus  arising  from 
the  sale,  if  any,  being  distributed  among  tbe 
judgment  creditors  whose  liens  were  junior  to 
that  nnder  which  the  original  sale  was  made  ac- 
cording to  the  original  priorities  and  equities,  as 
expressly  provided  by  Burns'  Ann.  St.  §  785. 

15.  Same— Subplus— Rights  of  Wife. 
Where  a  judgment  creditor  of  a  husband 

redeemed  land  from  a  mortgage  foreclosure  sale 
and  procured  the  land  to  be  resold  under  a  ven- 
ditioni exponas,  the  land  sold  on  such  redemption 
sale  was  the  land  of  the  husband  in  which  the 
wife  had  an  inchoate  interest;  and  hence  the 
wife  was  entitled  to  intervene  and  claim  one- 
third  of  the  purchase  price  of , the  land,  less  the 
amount  necessary  to  satisfy  the  decree  out  of 
the  surplus  as  against  junior  lienors. 

Appeal  from  Circuit  Court,  Starke  County ; 
John  C.  Nye,  Judge. 
Action  by  tbe  Union  Central  Life  Insurance 
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Company  against  William  Casey  and  others 
<n  wblcb  William  Luken  filed  a  cross-bill. 
The  property  was  subsequently  purchased  by 
David  D.  Fickle,  and  from  an  order  of  dis- 
tribution William  Luken  and  others  appeal. 
Reversed  and  remanded. 

H.  R.  Bobbins  and  W.  0.  Pentecost,  for 
appellants.  D.  B.  McConnell  and  E.  B.  Mc- 
Connell,  for  appellees. 

MTEBS,  J.  The  transcript  before  us  sets 
for  the  record  of  a  suit  commenced  in  April, 
1903,  by  the  Union  Central  Life  Insurance 
Company  upon  a  certain  promissory  note 
made  to  that  company  in  1898  by  William 
Casey,  and  nxx>n  a  mortgage  on  certain  land 
in  Starke  county  of  the  same  date,  executed 
by  the  said  William  Casey  and  Mary  E.  Cas- 
ey, bis  wife,  to  secure  the  payment  of  said 
note  In  that  suit  the  mortgagors  and  Wil- 
liam Lnken,  Jeremiah  Casey,  John  Casey, 
.  Anton  J.  Lintz,  John  Cerveney,  and  August 
Sonnenberg  were  also  made  defendants  as 
persons  claiming  to  hold  liens  or  some  inter- 
est in  the  mortgaged  real  estate  which  were 
alleged  in  the  complaint  to  be  Junior  to  the 
lien  of  said  company's  mortgage.  On  June 
18,  1903,  the  defendants  Luken  and  Sonnen- 
berg answered,  setting  up  personal  Judg- 
ments in  their  favor,  which  were  averred  to 
be  liens  on  the  same  real  estate.  At  the 
same  time  Jeremiah  Casey  and  John  Casey 
each  filed  a  cross-complaint,  that  of  Jeremiah 
being  based  upon  a  promissory  note  made  to 
him  by  William  Casey  in  April,  1899,  and  a 
mortgage  dated  April  14,  1899,  upon  the 
same  real  estate  executed  by  William  Casey 
alone.  The  crosa-complaint  of  John  Casey 
was  based  upon  a  promissory  note  made  to 
him  by  William  Casey,  January  8,  1901,  se- 
cured by  a  mortgage  of  the  same  date  upon 
the  same  real  estate,  and  executed  by  Wil- 
liam Casey  alone.  On  October  18,  1903,  Wil- 
liam and  Mary  E.  Casey  answered  the  plain- 
tiff's complaint  by  general  denial,  and  Son- 
neuberg  and  Luken  each  demurred  to  the 
cross-complaint  of  Jeremiah  and  John  Casey. 
January  5,  1904,  all  the  parties  appearing,  It 
was  agreed  by  all  of  them  that  the  cause 
presented  by  the  complaint  of  the  Insuranoe 
company  should  be,  and  the  same  was,  sub- 
mitted for  trial,  finding,  Judgment,  and  de- 
cree as  between  the  plaintiff  and  all  the  de- 
fendants; and  upon  the  finding  then  made, 
that  plaintiff's  mortgage  was  a  senior  lien 
on  the  mortgaged  premises  to  that  of  either 
and  all  of  the  defendants.  Judgment  was  ren- 
dered for  the  plaintiff,  and  its  mortgage  fore- 
closed, and  also  the  equity  of  redemption  of 
each  and  all  of  said  defendants,  with  Judg- 
ment over  against  William  Casey.  There 
was  at  that  time  no  finding  or  Judgment  up- 
on the  claims  of  the  defendants  as  between 
themselves,  but  on  the  same  day  the  demur- 
rers of  Luken  and  Sonnenberg  to  the  cross- 
complaints  of  Jeremiah  and  John  Casey  were 
overruled,  and  Luken  and  Sonnenberg  were 


ruled  to  answer  those  cross-complaints.  Jan- 
uary 14,  1904,  Luken  and  Sonnenberg  answer- 
ed each  of  said  cross-complaints,  and  Jere- 
miah and  John  Casey  separately  demurred 
to  the  answers,  which  demurrers  were  over- 
ruled January  26,  1904.  Replies  were  filed 
to  said  answers,  and  William  and  Mary  Casey 
filed  a  reply.  March  22,  1904,  Luken  answer- 
ed the  cross-complaints  of  Jeremiah  and 
John  Casey,  alleging  amongst  other  things 
that  under  the  decree  of  foreclosure  of  Janu- 
ary 5,  1904,  above  mentioned,  the  land  was 
sold  by  the  sheriff  March  12,  1004,  and  that 
he  at  that  sale  purchased  the  land  for  $3,- 
022.56,  and  received  the  sheriff's  certificate 
of  sale.  Thereupon  Jeremiah  and  John  Cas- 
ey filed  demurrers  to  these  answers  of  Luken, 
and  March  28,  1904,  the  demurrers  were  sus- 
tained. On  June  9,  1904,  the  cause  was  sub- 
mitted to  the  court  for  trial  on  the  cross-com- 
plaints of  Jeremiah  and  John  Casey,  and  a 
special  finding  being  requested,  the  case  on 
June  10,  1904,  was  taken  under  advisement 
by  the  court  On  May  22, 1905,  the  case  being 
still  held  under  advisement  by  the  court, 
David  E.  Fickle  filed  his  notice  to  t>e  substi- 
tuted as  a  defendant  and  cross-complainant 
instead  of  John  and  Jeremiah  Casey,  as  the 
purcliaser  and  assignee  of  their  mortgages. 
May  24,  1905,  Mary  E.  Casey  filed  a  petition, 
to  which  David  D.  Fickle  demurred.  June  2, 
1905,  the  court  sustained  the  motion  of  Fickle 
to  be  substituted  to  the  rights  of  cross-com- 
plainants John  and  Jeremiah  Casey.  Oc- 
tober 24,  1905,  the  demurrer  of  Fickle  to  the 
petition  of  Mary  B.  Casey  was  sustained. 
November  7,  1905,  Mary  E.  Casey  filed  her 
amended  petition,  in  which  she  alleged  that 
William  Casey,  on  January- 5,  1904,  was  the 
owner  of  the  real  estate  in  question,  describ- 
ing it,  and  on  that  day  the  Union  Central 
Life  Insurance  Company  obtained  a  Judgment 
In  foreclosure  on  a  mortgage  executed  by 
William  Casey  and  petitioner  on  said  land; 
that  on  March  12,  1904,  said  land  was  sold 
by  the  sheriff  of  Starke  county  to  satisfy 
that  mortgage;  that  within  one  year  there- 
after said  land  was  redeemed  by  a  Judgment 
creditor,  and  on  May  22,  1905,  resold  on  an 
execution  venditioni  exponas;  that  on  this 
date  there  was  a  surplus  of  $1,200,  which 
amount  was  still  in  the  hands  of  the  clerk 
of  said  court  for  distribution;  that  at  the 
time  of  the  redemption  from  the  Judgment 
In  the  foreclosure  in  favor  of  said  Insurance 
company,  and  at  the  time  of  the  sale  under 
the  same,  she  was  the  wife  of  said  William 
Casey;  that  she  never  had  received  her  dis- 
tributive share  of  his  real  estate;  and  that 
said  land  was  all  that  he  owned,  and  was 
worth  $7,200.  Wherefore  she  prays  an  order 
of  court  setting  over  to  her  said  surplus  as 
her  distributive  share  of  her  husband's  real 
estate.  On  the  same  day  Mary  E.  Casey  filed 
her  application  asking  that  the  venne  be 
changed  from  the  regular  Judge.  November 
9,  1905,  said  Lintz  filed  his  petition  showing 
in  a  like  manner  the  existence  of  said  sur- 
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plus,  and  Betting  ap  his  judgment  against 
WiUlam  Casey,  and  asking  that  It  be  declar- 
ed a  prior  lien,  and  that  a  part  of  the  sur- 
plus sufficient  to  pay  hla  Hen  be  set  over  to 
him.  On  the  same  day  the  application  for  a 
change  of  venue  from  the  Judge  was  over^ 
ruled.  Ou  November  10,  1905,  Luken  filed 
an  additional  pleading  In  which  he  stated 
In  substance  that  since  the  commencement  of 
the  action  and  the  trial  thereof  he  has  be- 
come the  owner  of  said  land,  which  owner- 
ship was  evidenced  by  a  sheriff's  deed  execut- 
ed to  him  by  the  sheriff  of  Starke  county 
May  22,  1905,  which  was  recorded,  etc,  being 
the  same  land  against  which  Fickle  was  by 
his  cross-complaints  seeking  a  foreclosure: 
that  said 'deed  was  executed  upon  a  vendi- 
tioni exponas  sale  of  said  land  by  the  last 
redemptioner ;  that  Fickle  was  the  assignee 
of  John  and  Jeremiah  Casey  of  the  mort- 
gages which  were  herein  sought  to  be  fore- 
closed; that  the  interest  of  said  John  and 
Jeremiah  Casey,  as  mortgagees,  had  been 
adjudicated  in  the  original  action  of  the  in- 
surance company  in.  which  Judgment  was 
rendered,  execution  issued,  and  sale  thereun- 
der regularly  had,  and  there  had  been  a  re- 
demption from  said  sale  and  a  resale  upon 
venditioni  exponas ;  tliat  foreclosure  of  said 
mortgage  should  not  be  had.  Wherefore, 
etc.,  he  prays  Judgment. 

January  22,  1906,  the  court,  having  had  the 
cause  under  advisement  since  the  trial  (June 
10,  1904),  rendered  a  special  finding,  stating 
the  facts  In  substance  as  follows:  The  in- 
stitution of  the  suit  by  the  insurance  com- 
pany, its  character,  and  parties  were  shown ; 
that  the  defendants  appeared,  and  the  cause 
being  at  issue  on  plaintiff's  complaint,  the 
same  was  tried  January  5,  1904,  and  finding 
and  Judgment  had  and  rendered  for  the  in- 
surance company,  its  mortgage  foreclosed, 
and  an  order  of  sale  made;  that  WiUlam 
Casey,  on  April  14,  1899,  executed  tils  note 
described  to  Jeremiah  Casey  for  $915,  and 
his  mortgage  on  the  same  lands,  which  mort- 
gage was  recorded,  etc. ;  that  on  January  8, 
1901,  William  Casey  executed  his  note  de- 
scribed for  $1,000,  and  his  mortgage  on  the 
same  lands  to  John  Casey,  which  mortgage 
was  recorded,  etc.;  that  on  April  6,  1901, 
August  Sonnenberg  recovered  Judgment 
against  William  Casey  for  a  sum  stated; 
that  on  January  8,  1901,  Andrew  J.  Llntz  re- 
covered Judgment  in  the  court  below  for  a 
sum  stated  against  William  Casey  and  Jo- 
seph Casey;  that  on  January  16,  1901,  the 
defendant  John  Cerveney  recovered  Judgment 
in  said  court  for  $309.84  against  Andrew 
and  William  Casey;  that  each  of  said. Judg- 
ments were  recorded,  etc.;  that  on  March 
13,  1905,  pending  the  finding  in  the  court  be- 
low, John  and  Jeremiah  Casey  sold  and  as- 
signed their  respective  mortgages  to  David 
D.  Fickle  for  a  valuable  and  sufficient .  con- 
sideration, whidi  assignment  was  duly  re- 
corded; that  on  May  5.  1905,  Fickle  filed 
his  petition  in-  this  cause,  to  be  substituted 


as  a  party  cross-complainant  Instead  of  Jere- 
miah and  John  Casey,  and  was  by  said  order 
of  the  court  so  substituted  and  was  entitled 
to  have  any  judgments  to  which  they  would 
have  been  entitled,  respectively,  liad  the  as- 
signment not  been  made;  that  there  was 
due  said  Fickle  on  the  Jeremiah  Casey  mort- 
gage $1,333.08,  and  on  the  John  Casey  mort- 
gage Fickle  was  entitled  to  recover  $1,287.55. 
On  these  facts  the  court  stated  Its  conclu- 
sions of  law:  (1)  That  Fickle  should  recover 
upon  the  Jeremiah  Casey  mortgage  the  sum 
of  $1,333.08,  and  should  have  foreclosure  of 
said  mortgage  and  an  order  of  sale  of  the 
real  estate,  and  that  the  lien  of  the  judg- 
ment should  be  and  date  from  April  11,  1899. 
The  second  conclusion  relates  to  the  John 
Casey  mortgage.  Exceptions  to  the  conclu- 
sions of  law  by  Luken.  On  the  same  day 
Fickle  filed  his  petition  in  which  he  stated 
that  he  was  the  owner  of  the  Jeremiah  and 
John  Casey  mortgage,  the  foreclosure  of  which 
had  been  ordered  in  this  cause;  that  upon 
the  order  for  foreclosure  of  the  plaintiff's 
(insurance  company)  mortgage  made  In  this 
case  the  mortgaged  property  was  sold  March 
12,  1904,  to  William  Luken;  that  he  redeem- 
ed the  real  estate  from  that  sale  May  25, 
1905,  and  had  the  same  sold  on  a  vendl,  Wil- 
liam Luken  becoming  the  purchaser  for  $4,- 
900;  that  of  the  purchase  money  $3,721.70 
was  necessary  to  pay  the  redemption  money 
and  the  Judgment  by  virtue  of  which  he  re- 
deemed from  the  sale;  that  there  remained 
$1,178.30,  a  surplus.  In  the  hands  of  the  court 
for  distribution;  that  he  held  and  was  the 
owner  of  the  Jeremiah  Casey  mortgage  exe- 
cuted April  14,  1890,  for  $915,  and  the  John 
Casey  mortgage  executed  January  8,  1901, 
for  $1,000 ;  that  these  liens  were  the  oldest 
unsatisfied  liens  on  the  real  estate.  Prayer 
that  the  court  order  the  distribution  of  the 
surplus  according  to  law  and  payment  of 
said  surplus  to  him.  To  this  petition  Mary 
E.  Casey  demurred,  but  we  find  no  ruling  iu 
the  record  upon  the  demurrer.  Continuing, 
the  record  shows  that  thereupon  it  appearing 
to  the  court  that  the  surplus  arising  from  the 
redemption  sale  in  the  cause  (stating  its  title) 
for  the  payment  of  the  redemption  money 
was  $1,126.80,  and  that  the  amount  of  the 
Hen  of  David  D.  Fickle,  assignee  of  Jeremiah 
Casey,  which  was  the  BU];)erior  lien  upon  the 
funds,  was  $1,333.08,  being  more  than  the 
amount  of  the  surplus,  it  was  therefore  ad- 
judged that  Fickle  recover  upon  the  Jeremiah 
Casey  mortgage  $1,333.08,  and  have  foreclo- 
sure of  the  mortgage  for  that  sum  and  an 
order  of  sale  of  the  real  estate,  and  that  the 
lien  of  the  Judgment  be  dated  from  April  11, 
1899.  The  court  further  adjudged  with  ref- 
erence to  the  John  Casey  mortgage.  It  was 
then  ordered  that  the  clerk  pay  out  of  said 
funds  in  bis  hands  the  costs,  and  out  of  the^ 
balance  to  Fickle  to  apply  on  his  said  lien," 
as  assignee  of  Jeremiah  Casey,  etc.  William 
Luken  separately  filed  his  motion  for  a  new 
trial,  and  Mary   E.  Casey  and  Andrew  J. 
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Llntz  each  moved  for  a  new  trial,  which  mo- 
tions were  overruled.  In  tbe  assignment  of 
errors  William  Luken,  the  Union  Central  Life 
Insurance  Company,  Angust  Sonnenberg, 
Mary  R  Casey,  and  Andrew  J.  Untz  are 
named  as  appellants,  and  David  D.  Fickle, 
Jeremiah  Cerveney,  Jeremiah  Casey,  and 
John  Casey  are  named  as  appellees.  The  In- 
Burance  company  appeared  and  declined  to 
Join  in  the  appeal.  William  Luken,  Mary  E. 
Casey,  and  Andrew  J.  Llntz  separately  assign 
errors. 

Appellees  in  support  of  the  Judgment  In 
this  case  are  content  with  a  brief  in  which  It 
is  claimed  that  no  question  is  presented  for 
our  consideration  because  of  appellant's  fail- 
ure to  comply  with  the  rules  of  this  court 
in  briefing  the  cause.  While  there  is  great 
confusion  and  irregularity  in  the  brief  for 
the  appellants  indicating  that  counsel  either 
did  not  fully  comprehend  the  rules  or  failed 
to  exercise  care  in  stating  the  record,  upon  a 
fair  consideration  of  the  brief  we  are  of  the 
opinion  that  the  cause  ought  not  to  be  dis- 
missed upon  the  grounds  urged  by  appellee. 
Considering  the  questions  which  seem  to  be 
fairly  presented,  it  appears  that,  when  the 
senior  mortgage  held  by  the  insurance  com- 
pany was  foreclosed  and  the  land  ordered 
sold,  the  issue  between  the  defendants  rela- 
tive to  the  Junior  mortgages  had  not  been 
completed.  No  issue  of  seniority  as  between 
the  defendants  to  that  proceeding  had  been 
settled.  For  the  settlement  of  that  issue 
alone  the  cause  was  properly  continued  and 
Issues  thereafter  formed.  The  special  find- 
ings rendered 'long  after  the  trial  of  those 
issues  had  no  reference  to  the  distribution  of 
the  surplus.  Appellee  Fickle,  who  had  been 
substituted  for  Jeremiah  and  John  Casey, 
was  treated  in  the  findings  as  having  succeed- 
ed to  their  Interests  in  the  action.  After 
Judgment  bad  been  thus  rendered  by  the  con- 
sent of  all  the  parties  upon  the  senior  mort- 
gage foreclosing  it  as  to  the  liens  of  all  the 
defendants  to  which  It  was  superior,  it  was 
not  error  for  the  court  to  permit  the  parties 
before  it  to  proceed  in  the  formation  of  is- 
sues upon  the  cross-complaints  upon  the  In- 
ferior mortgages.  The  fact  that  a  mortgagee 
is  a  party  to  a  suit  upon  a  senior  mortgage 
in  which  the  senior  mortgage  Is  foreclosed 
does  not  preclude  him  from  afterwards  fore- 
closing his  Junior  mortgage.  Coleman  v.  With- 
erspoon,  76  Ind.  285.  The  Junior  mortgage 
liens  still  continued  during  the  statutory  peri- 
od for  redemption.  Becker  v.  Tell  City  Bank, 
142  Ind.  99,  101,  41  N.  E.  32a  The  court's 
action  on  the  pleading  filed  by  William  Lukin 
after  the  evidence  had  been  heard  on  the 
cross-complaints,  and  while  the  court  had  the 
matter  under  advisement,  is  not  pointed  out 
by  appellants,  nor  do  we  find  in  the  record 
any  attempt  to  have  any  ruling  or  issue  form- 
ed thereon.  He  was  not  Interested  in  the 
surplus,  and  from  the  record  it  appears  that 
the  court  entirely  overlooked  this  pleading. 

The  determination  by  the  special  findings 


of  the  Issues  upon  the  cross-complaints  was 
wholly  independent  of  the  question  as  to  the 
distribution  of  the  surplus  arising  through 
the  sale  upon  the  venditioni  exponas.  That 
surplus  having, come  into  existence  during 
the  long  delay  in  the  rendition  of  the  special 
findings,  it  was  sought  to  present  the  ques- 
tion as  to  its  distribution  by  Ihe  petition  of 
Mary  R  Casey,  filed  October  7,  1905,  and  by 
the  petition  of  Llntz,  filed  November  9,  1905, 
and  the  petition  of  Fickle  presenting  the 
question  as  to  such  distribution,  filed  after 
the  making  of  the  special  findings,  and  be- 
fore the  rendition  of  the  Judgment  thereon. 
It  appears  that  the  court  and  parties  treat- 
ed the  matter  arising  on  these  petitions  as 
supplemental  to  the  Issues  upon  which  the 
special  findings  were  made.  The  Judgment 
follows  the  conclusions  of  law  on  the  special 
findings,  and  at  the  same  time  and  as  a  part 
.of  the  same  Judgment  the  distribution  of  the 
surplus  was  ordered  on  the  petitions.  The 
whole  matter  was  of  equitable  Jurisdiction, 
and  upon  the  theory  of  administering  com- 
plete relief  (Spldell  v.  Jphnsor,  128  Ind.  235, 
26  N.  E.  889)  and  that  the  trt  1  was  not  con- 
cluded until  final  Judgment  ( Hotsenpiller  v. 
State,  144  Ind.  9,  43  N.  Bt  i34),  the  court 
acting  as  a  court  of  chancery  bad  the  power 
to  make  such  order  in  the  premises  as  equity 
and  Justice  seemed  to  require.  Doherty  v. 
Holllday,  137  Ind.  282,  287,  32  N.  E.  315,  36 
N.  B.  907. 

There  is  a  bill  of  exceptions  showing  the 
evidence  on  the  trial,  which  ended  June  10, 
1904,  but  there  is  no  bill  showing  the  evidence 
on  the  hearing  of  these  petitions  for  distribu- 
tion of  the  surplus.  It,  therefore,  affirmative- 
ly appears  that  the  evidence  is  not  all  in  the 
record,  and  no  question  thereon  is  presented. 

The  motions  for  a  new  trial  had  the  title 
of  the  original  action,  and  were  motions  for 
a  new  trial  "of  the  above-entitled  cause." 
These  motions  indicate  by  their  contents  that 
it  was  sought  thereby  to  obtain  a  new  trial 
on  the  Issues  Involved  in  the  court's  special 
findings,  without  regard  to  the  matters  in- 
volved in  the  petition  for  distribution  of  the 
surplus.  As  these  motions  only  go  to  a 
part  of  the  action  as  finally  determined  by 
the  court  and  included  in  the  Judgment, 
there  was  no  available  error  In  refusing  to 
sitstain  them.  Heberd  v.  Wines,  llio  luU. 
237,  4  N.  E.  457;  Board  of  Commissioners  v. 
Nichols,  139  Ind.  611,  38  N.  E.  526;  Baum 
T.  Thorns,  150  Ind.  378.  50  N.  E.  357,  65  Am. 
St.  Rep.  368.  One  of  the  grounds  in  support 
of  the  motion  of  Mary  E.  Casey  for  a  new 
trial  was  based  upon  the  action  of  the  court 
in  overruling  her  motion  for  a  change  of 
venue  from  the  regular  juiige.  This  applica- 
tion was  expressly  placed  upon  the  ground 
that  she  could  not  have  a  fair  and  impartial 
trial  of  her  petition  asldng  a  distribution  of 
the  proceeds  derived  from  the  vendi  sale. 
It  was  filed  after  the  trial,  to  which  the 
special  findings  relate,  and  while  the  caus«> 
Was  held  under  advisement  before  the  mak* 
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lug  of  the  special  findings,  and  could  not  be 
considered  as  applicable  to  that  trial. 

If  we  are  correct  In  holding  that  a  Junior 
mortgage  may  be  foreclosed  after  the  fore- 
closure of  a  senior  mortgage  on  the  same 
land,  no  reason  has  been  pointed  out  au- 
thorizlBg  us  to  hold  that  the  special  findings 
of  the  court  were  not  sustained  by  sufficient 
eTldence,  or  were  contrary  to  law,  and  no 
other  matter  properly  assignable  in  a  motion 
for  a  new  trial  was  Included  in  the  several 
motions  therefor  by  Mary  B.  Casey,  Andrew 
J.  Llntz,  or  William  Luken.  Fickle  redeem- 
ed as  the  owner  of  a  Junior  Judgment,  and 
caused  a  vend!  sale  of  the  land.  The  sale 
produced  a  surplus.  When  the  matter  of  the 
distribution  of  this  surplus  was  determined 
by  the  court,  he  was  a  Judgment  creditor  In 
the  suit  upon  the  junior  mortgages.  At  that 
time  Luken  had  a  sheriff's  deed  to  the  land 
as  the  purchaser  at  the  redemption  sale.  The 
time  in  which  Fickle  could  pursue  the  land 
had  passed.  For  the  payment  of  his  claim 
be  must  look  to  the  surplus  and  a  personal 
Judgment  against  William  Casey.  The  sur- 
plus which  arose  in  this  case  took  the  place 
of  the  land,  and  the  Hen  of  appellee's  mort- 
gages was  transferred  to  it  Clapp  t.  Had- 
ley,  141  Ind.  28,  39  N.  B.  504,  50  Am.  St. 
Kep."  308.  The  statute  (section  785,  Burns' 
Ann.  St  1901)  proTldes  that:  "If,  during  the 
year  hereinbefore  allowed  for  redemption, 
the  real  estate,  or  Interest  therein,  sold  by 
the  sheriff,  or  any  parcel  or  parcels  thereof 
sold  separately,  shall  be  redeemed  by  any 
judgment  creditor,  as  aforesaid,  and  remain 
unredeemed  by  the  owner  or  part  owner,  or 
by  any  person  claiming  under  them,  at  the 
expiration  of  such  year,  the  last  redemption- 
er  shall  be  Immediately  thereafter  entitled 
to  sue  out  an  execution,  In  the  nature  of  the 
venditioni  exponas  upon  his  judgment  by 
virtue  of  which   he  made   his  redemption, 

•  *  •  and  the  redemptloner  suing  out 
such  execution  shall  be  deemed  the  bidder, 

*  *  *  and  If  no  one  bid  more,  he  shall  be 
deemed  the  purchaser  for  that  amount  and 
the  sheriff  shall,  immediately  upon  the  per- 
fecting of  such  sale,  execute  to  the  purchaser 
the  conveyance  of  the  premises  which  shall 
convey  to  the  purchaser  all  the  title  and  in- 
terest of  the  owner  sold  under  the  original 
execution."  It  is  further  provided  that: 
"Any  surplus  remaining,  after  satisfying  the 
costs  of  sale  and  amount  due  him  on  account 
of  redemption,  shall  be  paid  to  the  clerk  for 
distribution,  as  hereinafter  provided.  Such 
sale  shall  discharge  the  lien  of  the  Judgment 
on  which  the  original  sale  was  made,  and 
the  Hens  of  all  Intervening  Judgments  and  de- 
crees; and  If  any  surplus  remain  after  satis- 
fying the  execution  n^n  the  last  sale.  It 
shall  be  distributed  by  the  court  from  whence 
said  execution  Issued,  among  the  Judgment 
creditors  whose  Hens  are  Junior  to  that  under 
which  the  original  sale  was  made,  according 
to  their  original  priorities  and  equities." 
Pickle's  Judgment  under  the  Jeremiah  Casey 


mortgage  was  for  a  earn  exceeding  the 
amount  of  the  surplus,  and  his  Hen  there- 
under was  superior  to  all  the  other  judg- 
ment liens.  He  was  plainly  entitled  to  have 
the  whole  surplus  awarded  to  him,  unless 
Mary  E.  Casey  was  entitled  to  it  or  some 
part  thereof. 

Reliance  is  placed  by  counsel  for  Mary  E. 
Casey  upon  section  26G9,  Burns'  Ann.  St 
1901,  which  provides  that:  "In  all  cases  of 
Judicial  sales  of  real  es'ate  in  which  any 
married  woman  has  an  inchoate  Interest  by 
virtue  of  her  marriage,  where  the  Inchoate 
interest  Is  not  directed  by  the  judgment  to 
be  sold  or  barred  by  virtue  of  such  sale,  such 
interest  shaU  become  absolute  and  vest  in 
the  wife  in  the  same  manner  and  to  the  same 
extent  as  such  Inchoate  Interest  of  a  mar- 
ried woman  now  becomes  absolute  upon ' 
the  death  of  the  husband,  whenever,  by  vir- 
tue of  said  sale,  the  legal  title  of  the  hus- 
band in  and  to  such  real  property  shall  be- 
come absolute  and  vested  in  the  purchaser 
thereof,  his  heirs  or  assigns,  subject  to  the 
provisions  of  this  act,  and  not  otherwise. 
When  such  Inchoate  right  shaU  become  vest- 
ed under  the  provisions  of  this  act  such  wife 
shall  have  the  right  to  the  immediate  posses- 
sion thereof;  and  may  have  partition,  upon 
agreement  with  the  purchaser,  his-  heirs  or 
assigns,  or  upon  demand,  without  the  pay- 
ment of  rent,  have  the  same  set  off  to  ha." 
It  clearly  appears  that  Mary  E.  Casey  was 
not  a  party  to  the  Junior  mortgages  or  the 
junior  judgments,  but  she,  with  her  husband, 
executed  the  senior  mortgage  to  the  insur- 
ance company.  In  the  suit  to  foreclose  the 
latter  mortgage  she  was  a  party  defendant 
To  that  suit  she  appeared,  and.  with  the  oth- 
er defendants,  consented  to  a  foreclosure 
against  all  the  defendants,  without  setting  up 
any  claim  for  the  protection  of  any  right  of 
hers  in  the  mortgaged  land,  and  judgment  of 
foreclosure  was  rendered  against  her  and  the 
other  defendants  under  which  the  land  was 
sold  for  enough  to  satisfy  the  judgment  un- 
der the  senior  lien  so  foreclosed,  without  any 
surplus.  The  only  redemption  was  made  by 
a  junior  judgment  creditor,  who  caused  the 
resale  under  which  appellant  Luken  became 
the  purchaser  and  received  his  deed.  The  ef- 
fect of  the  redemption  and  the  mode  of  proce- 
dure to  be  pursued  by  the  redemptloner  and 
the  disposition  to  be  made  of  the  surplus  on 
the  redemptloner's  sale  are  statutory. 

At  the  end  of  the  year  for  redemption  the 
right  to  redeem  expired,  though  the  tltlp 
would  not  pass  under  the  foreclosure  sale 
until  the  execution  of  a  deed  to  t!;t;  holder 
of  the  certificate  of  sale.  Cornett  v.  Hough, 
136  Ind.  337,  35  N.  B.  699;  Hill  v.  Swihart, 
148  Ind.  319,  47  N.  E.  705.  Such  a  deed  was 
not  executed.  There  was  a  redemption  by  a 
judgment  creditor.  Redemption  left  the  ti- 
tle still  In  the  mortgagors,  the  ownera  Rob- 
ertson V.  Vancleave,  129  Ind.  217,  233,  26  N.  E. 
899,  29  N.  E.  781,  15  L.  R.  A.  6&  The  land 
was  resold,  and  the  statute  required  the  sher- 
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iff,  Immediately  ppon  perfecting  the' sale,  to 
execute  a  deed  to  Luicen,  tbe  purchaser.    The 
statute  proTides  that  such  deed   shall  con- 
vey to  the  purchaser  "all  the  title  and  in- 
terest of  the  Q-wners  sold  under  the  original 
execution."    Tbe  title  passed  from  Casey  and 
wife  to  Luken,  not  under  his  certificate  of 
sale,  but  under  his  deed  received  upon  re- 
sale.   By  tbe  failure  of  Mary  B.  Casey  to  re- 
deem within  tbe  year  her  right  to  redeem 
was  lost  as  fully  as  was  that  of  her  husband. 
Breedlove  v.  Austin,  146  Ind.  694,  46  N.  E. 
25.     Tbe  redemption  of  Fickle  did  not  re- 
lease the  lien  of  the  Judgment  of  foreclosure 
as  against  Mary  E.  Casey.    Patterson  v.  Ro- 
senthal, 117  Ind.  83,  19  N.  E.  618;  Breedlove 
V.  Austin,  supra.    The  sale  by  the  redemp- 
tioner  is  to  be  regarded  as  having  been  made 
'  under  the  original  decree,  and  bis  title  se- 
cured by  that  sale  relates  back  to  the  date 
of  the  execution  of  tbe  mortgage  on  which  It 
was  redeemed.    Patterson  v.  Rosenthal,  su- 
pra.   By  tbe  terms  of  the  statute  this  resale 
dlscharpes  the  lien  of  the  Judgment  on  which 
the  orlcinal  sale  was  made,  and  the  liens  of 
all  intervening  Judgments  and  decrees.    The 
surplus,  if  any,  arising  from  this  sale.  Is  to 
be  di.<<tributed  among  tbe  Ji'dgment  creditors, 
whose  Hens  are  Junior  to  that  under  which 
the  original  sale  was  made,  "according  to  the 
original  priorities  and  equities."    It  was  the 
laud  of  the  husband  that  was  sold  upon  the 
redemption  sale,  atad  the  surplus  Is  part  of 
the  proceeds  of  the  land.  In  which  the  wife 
had  an  inchoate  interest.    Her  Inchoate  right 
is  paramount  to  the  claims  of  creditors  of 
her  husband,  though  she  Joined  with  her  hus- 
band in  the  execution  of  a  mortgage  upon 
bis  real  estate,  and  she  may.  In  a  suit  to 
foreclose  the  mortgage,  have  protection  of 
her  Interest,  if  the  wbole  of  the  mortgaged 
real   estate   be  not  required  to  satisfy   the 
Judgment.    Green  v.  Estabrook,  168  Ind.  123, 
79  N.  E.  373.    She  Is  entitled  to  the  one-third 
of  the  purchase  price  of  the  land,  less  the 
amount  necessary  to  satisfy  the  decree.    Pur- 
vlance  v.  Burnley,  126  Ind.  419,  26  N.  B.  167; 
Keliey  v.  Canary,  129  Ind.  460,  29  N.  E.  11. 
Tbe  decisions  of  the  courts  of  this  state  man- 
ifest a  strong  purpose  to  protect  to  the  wife 
this  interest  as  against  ber  husband's  cred- 
itors.    Shobe  V.  Brinson,   148   Ind.  285,  47 
N.  E.  625;  Marmon  v.  White,  151  Ind.  445, 51 
N.  E.  930.     Tbe  mortgages  transferred  to 
Fickle  were  executed  by  William  Casey  alone 
to  secure  his  individual  notes.     While  the 
surplus  was  still  In  tbe  control  of  tbe  court, 
Mary  E.  Casey,  by  ber  petition,  sought  the 
protection  of  her  interest  In  It,  and  contest- 
ed  with   the   individual   Judgment  creditors 
for  its  possession.     If  she  had  such  Interest' 
as  she  claimed,  her  application  was  not  whol- 
ly untimely.    The  value  of  the  inchoate  In- 
terest of  the  wife  in  the  land  of  her  hus- 
band, when  it  is  sold  under  execution  or  de- 
cretal order,  and  the  title  vests  in  the  pur- 
chaser. Is  one-third  of  tbe  value. of  the  land, 
except   as   otherwise   provided   by    statute. 
Marmon  t.  White,  supra.    Th«  value  of  the 


real  estate  for  the  purposes  of  this  case  may 
■  at  least  be  fixed  at  the  amount  paid  for 
by  Luken  at  the  resale.  After  tbe  payments 
required  by  the  statute  out  of  the  purcbaa*! 
money  there  remained  as  a  surplus  less  than 
one-third  the  value  of  the  property.  The 
spirit  of  the  statute  above  mentioned  relat- 
ing to  rights  of  a  married  woman  upon  a  Ju- 
dicial sale  of  her  husband's  real  estate,  as 
that  statute  has  been  applied  by  our  courts, 
requires  us  to  hold,  under  the  pleaded  facts, 
that  tbe  entire  surplus  should  go  to  Mai7  E. 
Casey. 

While  the  appellants  have  brought  to  this 
court  a  long  transcript  containing  all  the 
proceedings  and  pleadings,  commencing  with 
the  filing  of  the  complaint  to  foreclose  tbe 
mortgage  of  the  Insurance  company,  yet  in 
reality  the  only  dispute  presented  by  this 
appeal  involves  the  disposition  of  the  sur- 
plus from  the  resale  by  the  redemptloner. 
Fickle.  Neither  of  the  parties  to  this  contro- 
versy at  shown  by  the  transcript  liefore  us, 
except  Luken,  have  any  lien  or  interest  in 
the  land.  Luken  at  the  price  bid  by  him  at 
the  resale,  and  tnrough  tbe  sheriff's  deed, 
took  the  title  and  complete  ownership  of  the 
land  In  question,  freed  from  all  mortgage 
and  Judgment  liens  mentioned  in  these  pro- 
ceedings. The  real  meritorious  contest  is  be- 
tween Mary  E.  Casey  and  appellee  Fickle 
over  the  disposition  of  said  surplus.  While 
Mary  EL  Casey's  demurrer  to  the  petition  or 
complaint  of  appellee  Fickle  was  not  decid- 
ed, .she  has  here  assigned  error  challenging 
that  petition  for  want  of  facts. 

Upon  reason  and  authority  this  assignment 
is  well  supported,  and  the  Judgment  award- 
ing the  surplus  to  appellee  Fickle  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

HADLEY,  P.  J.,  and  COMSTOCK,  RABB, 
and  WATSON,  JJ.,  concur.  ROBT,  O.  J., 
absent 


(41  Ind.  App.  an) 

BAI/riMORB  &  O.  S.  W.  R.  CO.  v.  ABBBG- 
GLEN.    (No.  6,225.) 

(Appellate  Court  of  Indiana.     April  28,  1908.) 

1.  Dbath— Neglioert  Death— Actioh   fob— 

PLEAniRO. 

Under  the  act  of  February  19,  1899  (Acta 
1899,  p,  58,  c,  40),  In  an  action  for  neglieent 
death,  plaintiff  need  not  allege  that  decedent 
was  not  guilty  of  contributory  negligence,  un- 
less the  complaint  avers  facts  raising  an  uifer- 
ence  of  such  negligence. 

[Ed.  Note.— For  cases  in  point,  see  C!ent  Dig. 
vol.  15,  Death,  8  62.]  * 

2.  Neolioence— AonoN  fob  In jubt— Plead- 
ing— Requisites. 

A  complaint  for  negligent  Injury  must  aver 
in  direct  terms  the  acts  or  omissionB  of  the  de- 
fendant that  are  relied  upon  as  constituting  the  > 
negligence;  it  being  insufficient  that  they  ap- 
pear by  way  of  recital  or  unnecessary  infers 
ence. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Die 
VOL  87,  Negligence,  Sf  182-184.] 
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3.  Rah-boads— Highway  Cbossino  Signals 

— PUBPOSE. 

The  requirement  that  railroad  companies 
cive  sisals  of  the  approach  of  a  train  to  a 
highway  crossing  is  to  notify  travelers  on  the 
highway  of  the  presence  of  the  locomotive  that 
they  may  protect  themselves  at  the  crossing,  and, 
if  the  traveler  knows  of  the  approach  of  the 
locomotive  before  he  attempts  to  cross  and  in 
time  to  avoid  a  collision,  the  failure  to  sound  the 
signals  is  immaterial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Ralh'oads,  §!  988,  1094.] 

4.  Same— CoRTHiBUTOBT  Negligence. 

That  a  railway  company  negligently  failed 
to  signal  for  a  highway  crossing,  by  reason  of 
which  decedent  drove  his  team  within  about  two 
feet  of  the  track  before  he  discovered  the  train 
approaching  at  the  rate  of  about  45  miles  an 
hour,  that  decedent  could  not  turn  the  team  to 
the  right  or  left,  and  that  he  lost  his  presence 
of  mind,  and,  while  attempting  to  croe^  was 
struck  by  the  train,  shows  that  his  death  was 
caused  by  his  own  negligence ;  it  not  appearing 
that  he  would  not  have  been  saved  had  he  stop- 
ped bis  team  when  he  discovered  the  train,  or 
that  he  could  not  have  backed  the  team,  or  that 
the  company's  negligence  caused  him  to  lose  his 
presence  of  mind. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {{  1000-1094.] 

Appeal  from  Clrcnlt  Court,  Clark  Cotmty; 
H.  C.  Montgomery,  Judge. 

Action  for  negligent  death  by  Lucy  Abbeg- 
glen  against  the  Baltimore  &  Ohio  Southwest- 
em  Railroad  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
with  instmctions. 

Charles  L.  Jewett,  for  appellant  Wiliard 
Phipps,  L.  A.  Douglass,  and  Oeo.  G.  Kopp, 
tot  appellee. 

RABB,  J.  Appellee's  intestate  was  killed 
in  a  collision  with  appellant's  engine  and 
passenger  train  at  a  highway  crossing.  The 
appellee,  administratrix,  sues  to  recover  dam- 
ages for  her  Intestate's  death,  charging  that 
the  same  resulted  from  the  negligence  of  the 
appellant.  The  complaint  was  In  two  para- 
graphs. A  demurrer  to  each  paragraph  was 
overruled,  answer  filed,  the  cause  tried  by  a 
jury,  a  verdict  returned  in  favor  of  appellee, 
and  Jadgmeut  rendered  on  the  verdict.  Ap- 
pellant's motion  for  a  new  trial  overruled. 
The  questions  presented  by  the  record  arise 
upon  the  action  of  the  court  In  overruling  the 
demurrer  to  the  complaint,  and  appellant's 
motion  for  n  new  trial. 

The  act  of  negligence  charged  against  ap- 
pellant Is  the  failure  of  its  servants  In  charge 
of  the  locomotive  which  Is  alleged  to  have 
collided  with  appellee's  intestate  to  sound  the 
statutory  signals  on  approaching  the  cross- 
ing at  the  time  and  place  the  accident  is  al- 
li^ied  to  have  occurred.  It  is  claimed  that 
the  first  paragraph  of  complaint  is  bad  be- 
cause it  fails  to  show  by  proper  averments 
that  the  deceased  used  due  care  in  approach- 
ing the  crossing.  Since  the  enactment  of  the 
act  of  February  19,  1899  (Acts  1899,  p.  58,  c 
40),  no  such  showing  need  be  made  in  the  com- 
plaint in  an  action  to  recover  damages  for 
personal  injuries  charged  to  have  been  re- 


ceived through  the  negligent  fault  of  the  de- 
fendant, unless  the  complaint  aver  facts  rais- 
ing an  Inference  of  contributory  negligence 
on  the  part  of  the  plaintiff.  Nichols  v.  B. 
&  O.,  etc.,  33  Ind.  App.  229,  70  N.  B.  183,  71 
N.  B.  170. 

The  second  paragraph  of  the  complaint 
avers  that  there  were  trees  standing  along 
the  south  side  of  appellant's  right  of  way 
east  of  the  highway  crossing  in  question, 
which  obstructed  the  view  of  a  traveler  driv- 
ing a  team  on  said  highway  and  approaching 
said  crossing  from  the  south,  so  that  be  could' 
not  see  an  approaching  train  from  the  east 
on  said  railroad  until  his  horses'  heads  would 
be  over  the  south  rail.  The  complaint  then 
contains  the  following  averments  regarding 
the  accident  by  which  plaintiff's  intestate  Is 
alleged  to  have  lost  his  life:  "That  plaln- 
tlirs  decedent,  while  traveling  north  on  said 
highway,  and  while  driving  a  double  team 
which  was  hitched  to  a  wagon,  and  In  order 
to  reach  his  destination,  was  compelled  to 
cross  defendant's  track  at  McCulloch's  Cross- 
ing, and,  while  approaching  said  crossing,  th«? 
defendant  carelessly  and  negligently  failed 
and  omitted  to  sound  any  warning  of  the 
approach  of  its  locomotive  which  was  draw- 
ing a  passenger  train,  and  traveling  west  on 
said  railroad  track,  and  carelessly  and  negli- 
gently failed  to  sound  the  whistle  on  said 
locomotive  when  the  same  was  not  less  than 
80  rods,  nor  more  than  100  rods,  from  said 
crossing,  and  carelessly  and  negligently  fail- 
ed and  omitted  to  ring  the  bell  on  said  loco- 
motive continuously  when  said  train  was  not 
less  than  80  rods  nor  more  than  100  rods 
from  said  crossing,  and  until  the  same  has 
passed  said  crossing,  by  reason  of  which  fail- 
ures decedent  drove  his  team  within  about 
two  feet  of  the  south  rail  of  the  crossing  of 
defendant's  track  before  he  discovered  de- 
fendant's train  approaching  from  the  east, 
and  running  at  the  rate  of  about  45  miles  an 
hour;  that,  owing  to  the  location  of  the  high- 
way at  said  crossing,  decedent  could  not  turn 
his  team. to  the  left,  for  the  reason  that  It 
would  bare  placed  the  off  horse  of  his  te^m 
upon  the  railroad  track  and  his  wagon  would 
have  been  overturned;  that  decedent  could 
not  have  turned  his  team  to  the  right  on  said 
highway,  for  the  reason  that  defendant's 
fence,  which  extended  from  its  right  of  way 
to  the  cattle  guard,  was  too  close  to  the 
wagonway,  and  prevented  bis  turning  his 
team  to  the  right;  that  while  decedent  was 
placed  In  the  above  position,  as  described,  he 
became  suddenly  frightened  and  bewildered, 
and  lost  his  presence  of  mind,  and  greatly 
excited,  and  while  In  said  position  and  con- 
dition he  attempted  to  cross  said  railroad 
track,  and  was  ran  at,  against,  upon,  and 
over  by  defendant's  train  which  was  ap- 
proaching from  the  east,  as  aforesaid.  •  •  * 
I*lalntlfl  says  that  It  was  owing  to  the  care- 
lessness and  negligence  of  defendant  in  fall- 
ing and  omitting  to  sound  the  whistle  and 
ring  the  bell  on  said  locomotive  while  the 
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same  was  approaching  said  crossing,  as  afore- 
said, that  decedent  met  his  death  as  herein 
alleged."  A  complaint  to  recover  damages 
resulting  from  negligence  miist  aver  in  direct 
terms  the  acts  or  omissions  of  the  defendant 
that  are  relied  upon  as  constituting  the  neg- 
ligent fault  It  is  not  BufQcient  that  they  ap 
pear  by  way  of  recital  or  unnecessary  Infer- 
ence. Chicago,  etc.,  v.  Barker  (Ind.  Sup.)  S3 
N.  E.  369,  and  cases  cited.  It  ia  not  ordi- 
narily mxsessary  that  the  complaint  sbotild 
aver  that  the  Injury  occurred  without  fault 
or  negllKence  on  the  plaintiffs  part,  contribu- 
tory uegligence  being  a  matter  of  defense; 
but,  if  the  facts  averred  in  the  complaint 
leave  an  inference  of  contributory  negligence 
on  the  part  of  the  plalntlfiC,  then  it  is  nec> 
eesary  that  the  complaint  allege  that  the  in- 
jury occurred  without  fault  or  negligence  on 
bis  part,  or  state  facts  showing  clearly  that 
he  was  blameless.  6  Ency.  Pleading  &  Prac- 
tice, 7;  Thompson  on  Negligence,  §  385;  Allen 
County  V.  Creviston,  133  Ind.  39,  32  N.  Eu 
735;  Indianapolis,  eta,  v.  Wilson,  184  Ind. 
96,  33  N.  E.  793.  The  averments  in  this  com- 
plaint undertaking  to  cliarge  the  appellant 
with  negligence  are  that  while  the  deceased 
was  approaching  the  crossing  In  question, 
along  the  highway  from  the  south,  "the  de- 
fendant carelessly  and  negligently  failed  and 
omitted  to  sound  any  warning  of  the  ap- 
proach of  Its  locomotive,  which  was  drawing 
a  passenger  train  and  traveling  west  on  said 
railroad  track,  and  carelessly  and  negligently 
failed  to  sound  the  whistle,  •  •  •  and 
carelessly  and  negligently  failed  to  ring  the 
bell,  •  *  •  by  reason  of  which  failures 
decedent  drove  bis  team  within  about  two 
feet  of  the  south  rail  of  the  crossing  of  de- 
fendant's track  before  he  discovered  defend- 
ant's train  approaching  from  the  east,  and 
running  at  the  rate  of  about  45  miles  per 
hour."  It  ia  open  to  debate  whether  or  not 
the  averments  of  the  approach  of  appellant's 
locomotive  to  the  crossing  from  the  east  are 
Bufflclently  direct;  but,  treating  the  complaint 
as  .sufficient  in  this-  respect,  does  it  not  ap- 
pear from  the  facts  averred  that  the  dece- 
dent's own  rash  acts,  and  not  the  negligent 
acts  of  the  defendant  complained  of,  were 
the  cause  of  his  death?  The  object  and  pur- 
pose of  the  law  requiring  those  in  diarge  of  lo- 
comotive engines  approaching  highway  cross- 
ings to  sound  the  whistle  and  ring  the  bell 
Is  to  notify  travelers  on  the  highway  of  the 
presence  of  the  engine,  that  they  may  protect 
themselves  from  collision  with  It  at  the  cross- 
ing. If  the  traveler  on  the  highway  has 
knowledge  of  the  approach  of  the  locomotive 
l)efore  he  attempts  to  cross,  and  in  time  to 
avoid  a  collision  with  the  same,  then  every 
purpose  of  the  law  is  served,  and  the  failure  to 
sound  the  signals  becomes  immaterial.  Paka- 
ilnsky  V.  N.  Y.,  etc.,  Co.,  82  N.  Y.  424.  From 
the  averment  in  the  complaint  that,  "by  reA- 
Hon  of  which  failure,  decedent  drove  his  team 
within  about  two  feet  of  the  south  rail  of  the 
crossing  of  defendant's  track  before  he  dis- 


covered defendant's  train  approaching,"  etc., 
it  is  to  be  inferred  that,  when  the  decedent's 
team  was  within  two  feet  from  the  soutli 
rail  of  the  crossing,  he  did  discover  the  near 
and  rapid  approach  of  the  defendant's  train. 
He  was  then  In  a  place  of  safety.  He  bad 
not  then  entered  upon  the  crossing.  Both  be 
and  his  team  were  safe.  It  is  averred  In  the 
complaint  that  he  could  neither  turn  to  tbe 
right  nor  to  the  left;  but,  for  aught  that  ap- 
pears, he  couM  easily  have  backed  his  team 
farther  away  from  tbe  crossing,  had  tliat 
been  necessary,  but  it  does  not  appear  but 
that  he  would  have  been  entirely  safe  had  be 
stopped  his  team  at  the  time  he  discovered 
the  approaching  engine.  There  Is  no  aver- 
ment in  the  complaint  that  his  team  was  un- 
ruly, or  that  they  were  frightened  at  the  ap- 
proach of  tbe  train,  or  that  they  would  not 
have  stood  still  while  the  train  was  passing; 
no  averment  that  any  conduct  of  bis  team  did 
in  any  way,  or  would  in  any  way,  have  im- 
periled tbe  deceased.  The  averments  of  the 
complaint  show  that  with  the  knowledge  on 
the  part  of  the  deceased  that  the  train  was 
near  and  rapidly  approaching,  while  he  was 
still  in  a  place  of  safety,  he  suddenly  be- 
came frightened,  bewildered,  greatly  excited, 
and  lost  his  presence  of  mind,  and  while  in 
said  position  and  condition  attempted  to 
cross  the  railroad  track,  and  as  a  conse- 
quence was  run  upon  and  over  by  tbe  defend- 
ant's train.  We  think  it  thus  appears  that 
It  was  the  act  of  the  deceased,  while  he  was 
thus  deprived  of  his  senses,  that  brought 
about  his  death,  and  not  the  negligence  of  the 
appellant  in  failing  to  sound  the  whistle  or 
ring  tbe  belL 

It  is  sought  to  excuse  this  act  of  the  de- 
ceased In  driving  in  front  of  the  approaching 
engine,  which  he  must  necessarily.  If  he  had 
had  his  wits  about  him,  have  known  would 
result  in  his  serious  injury  or  death,  and 
charge  responsibility  for  Its  consequence  up- 
on appellant,  by  the  averment  that  appellee 
suddenly  became  frightened,  bewildered,  and 
lost  his  presence  of  mind.  What  caused  bim 
to  be  suddenly  so  frightened  and  bewildered, 
and  to  lose  his  presence  of  mind,  is  not  stat- 
ed. It  is  not  averred  that  this  condition  of 
mind  was  produced  by  any  act,  negligent  or 
otherwise,  of  tbe  appellant  It  la  the  theory 
of  the  appellee  that  this  mental  aberration 
was  produced  by  the  negligence  of  tbe  appel- 
lant in  failing  to  give  the  warning  signals, 
but  It  Is  not  averred  in  the  complaint  that 
this  condition  was  produced  by  this  cause, 
nor  can  the  court  infer  that  it  was  produced 
by  this  cause.  It  is  not  even  averred  in  tbe 
complaint  that  this  mental  condition  of  the 
deceased  was  caused  by  the  sudden  and  un- 
expected appearance  of  the  appellant's  train. 
Therefore,  the  appellant  not  being  chargeable 
with  the  deceased's  mental  condition  that  de- 
prived blm  of  the  exercise  of  that  care  to  pre- 
vent injury  to  himself  that  men  of  ordinary 
prudence  would  exercise  under  like  circum- 
stances, rash  and  inconsiderate  acts  done  by 
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him  In  coDsegoence  of  such  deprlTatlon  re- 
sulting In  hlB  injury  cannot  be  charged  to  the 
appellant  The  theory  of  this  paragraph  of 
the  complaint  Is  that  appellant  did  a  rash 
thing  In  drlTlng  In  front  of  the  locomotive; 
that  he  did  this  because  be  was  deprived  of 
his  presence  of  mind,  and  to  render  the  de- 
fendant liable  It  should  appear  by  clear  and 
direct  averment  that  the  defendant  negligent- 
ly did,  or  omitted,  something  that  It  was  Its 
duty  to  do  or  omit,  that  thus  destroyed' the 
deceased's  mental  ability  to  take  care  of  him- 
self. 

Judgment  reversed,  with  instructions  to 
the  court  below  to  sustain  the  demurrer  to 
the  second  paragraph  of  appellee's  complaint 

HADLEY,  P.  J.,  and  COM8TOCK  and 
UYERS,  J  J.,  concur.  ROBY,  a  J.,  not  pres- 
ent; WATSON,  J.,  not  participating. 


(102  N.  T.  97.) 

KELLY  T.  NEW  YORK  CITY  BY.  CO. 

(Conrt  of  Appeals  of  New  York.    April  24, 
1908J 

1.  Carb  I  EBB— Street  Railkoads— Tbansfebs 
— Chasge  or  DiBKCTiON  —  "Trip"  —  "Cow- 
liNUOUs  Trip." 

Railroad  Law  (Laws  1890,  p.  1114,  c.  5fi5,  f 
104,  as  amended  by  Laws  1892,  p.  1406,  c.  676,  { 
104)  requiring  every  street  railroad  company  to 
carry  between  any  two  points  on  the  roada  over 
which  it  has  the  right  to  run  cars  any  pas- 
senger desiring  to  make  "one  continuous  trip" 
between  such  points  for  a  single  fare,  and  to 
give  the  passenger  a  transfer  entitling  him  to 
a  continuous  trip"  to  any  point  on  the  road,  for 
the  promotion  of  public  convenience  by  the  op- 
eration of  railroads  "as  a  single  railroad  with 
a  single  rate  of  fare,"  does  not  prevent  a  street 
railway  company  authorized  by  section  4.  subd. 
8  (pa«re  1084),  to  regulate  the  time  and  manner 
in  which  passengers  shall  be  transported,  and 
the  compensation  to  be  paid,  from  adopting  reg- 
ulations requiring  passengers  making  use  of 
transfers  to  use  tlie  same  only  In  the  same  gen- 
eral direction  of  their  initial  trip;  a  trip  convey- 
ing the  idea  of  transportation  in  one  direction, 
and  a  continuous  trip,  like  a  continuous  line,  ex- 
tending in  the  same  general  direction. 

[Ed.   Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  p.  1512.J 

2.  8a  UK. 

A  railroad  corporation  in  operating  a  single 
system  may  operate  two  or  more  lines  of  road 
between  its  terminals,  but  a  passenger  purchas- 
ing a  ticket  to  his  point  of  destination  has  no 
option  to  take  a  circuitous  route,  and  he  is  con- 
fined  to  the  through  route. 

[Kd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  {  1062.] 

8.  Sams.  ' 

A  railroad  corporation,  subject  to  the  re- 
served power  of  the  Legislature  to  alter  its  char- 
ter, has  a  right  to  exist  under  conditions  as  fa- 
vorable as  a  sound  state  of  policy,  a  due  regard 
for  the  public  interest,  and  a  reasonable  inter- 
pretation of  the  law  will  permit,  and  it  should 
not  be  burdened  by  unnecessary  implication  of 
a  legislative  meaning  beyond  what  those  consid- 
erations demand ;  and  when  the  Legislature  in 
unmistakable  terms,  and  within  constitutional 
limits,  has  exercised  its  power  to  regulate  cor- 
porations, it  should  be  given  full  effect  but  no 
inferences  unfavorable  to  reasonable  operatioa 
of  the  franchise  of  a  corporation  should  be  al- 
lowed from  words  susceptible  of  use  In  more 
than  one  sense. 
Cullen,  C.  J.,  and  Chase,  J.,  dissenting. 


Appeal  from  Appellate  Term. 

Action  by  Peter  C.  Kelly  against  the  New 
York  City  Railway  Company.  From  an  or- 
der of  the  Appellate  Division  (110  App.  Dlv. 
223,  104  N.  Y.  Supp.  561)  reversing  an  order 
of  the  Appellate  Term  (52  Misc.  Rep.  585, 
102  N.  Y.  Supp.  742),  reversing  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Paul  M.  Pelletreau,  Xor  appellant  James 
L.  Quackenbusb,  for  respondent    , 

GRAY,  J.  The  plalntiflT  in  this  action  seeks 
to  recover  of  the  defendant  a  penalty  of  $50 
for  a  violation  of  the  provisions  of  section 
104  of  the  railroad  law  (chapter  605,  p.  111^ 
Laws  1890,  as  amended  by  chapter  676,  p. 
1406,  Laws  1892).  In  the  Municipal  Court 
where  the  action  was  brought  and  tried,  the 
defendant  had  Judgment  On  appeal  to  the 
Appellate  Term  that  judgment  was  reversed, 
and  Judgment  was  ordered  for  the  plaintiff, 
with  leave  to  the  defendant  to  appeal  to  the 
Appellate  Division.  In  that  court  the  deter- 
mination of  the  Appellate  Term  was  reversed 
and  the  Judgment  of  the  Municipal  (}ourt  was 
atSrmed;  leave  being  given  to  the  plaintiff 
to  further  appeal  to  this  court 

These  were  the  facts:  The  plaintiff  alter- 
ed a  south-bound  car  of  the  Third  Avenue 
line  at  Bayard  street  in  the  Bowery,  paid  bis 
fare  of  five  cents,  and  was  given  a  red  trans- 
fer ticket  which  he  made  use  of  upon  a  west- 
bound car  on  Chambers  street  At  West 
Broadway  he  left  the  car  and  boarded  a 
north-bound  car  of  the  Eighth  Avenue  line. 
He  tendered  his  transfer  ticket  to  the  con- 
ductor ;  but  he  refused  to  accept  it  and  the 
plaintiff  was  compelled  to  pay  a  further  fare 
of  five  cents  to  reach  his  destination  at  Leon- 
ard street  Under  a  rule  of  the  defendant 
the  conductor  could  not  accept  a  south-bound 
transfer  upon  a  north-bound  car,  moving  in 
a  northerly  direction.  The  defendant  under 
certain  contracts  of  lease,  was  operating  the 
several  street  car  lines  as  one  system.  The 
provisions  of  section  104  of  the  railroad  law 
relating  to  street  surface  railroad  corporia- 
tlons  which  have  contracted  for  the  lease 
or  consolidation  of  other  roads  are  as  follows: 
"Every  such  corporation  entering  into  such 
contract  shall  carry  or  permit  any  other  party 
thereto  to  carry  between  any  two  points  on 
the  railroad,  or  portions  thereof  embraced 
in  such  contract  any  passenger  desiring  to 
make  one  continuous  trip  between  such  points 
for  one  single  fare,  not  higher  than  the  fare 
lawfully  chargeable  by  either  of  such  cor- 
porations for  an  adult  passenger.  Every 
such  corporation  shall  upon  demand,  and 
without  extra  charge,  give  to  each  passenger 
paying  one  single  fare  a  transfer,  entitling 
such  passenger  to  one  continuous  trip  to  any 
point  or  portion  of  any  railroad  embraced  in 
such  contract  to  the  end  that  the  public  con- 
venience may  be  promoted  by  the  operation  of 
the  railroads  embraced  In  such  contract  sub- 
stantially as  a  single  railroad  with  a  single 
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rate  of  fare."  The  question  is  whether  the 
statute  operated  to  preyent  the  defendant 
from  regulating  by  any  reasonable  limitation 
the  carriage  of  a  passenger  upon  its  lines  for 
a  single  fare.  In  exercising  the  power  "to 
regulate  the  time  and  manner  in  which  pas- 
sengers and  property  shall  be  transported, 
and  the  compensation  to  be  paid  therefor," 
conferred  by  subdivision  8  of  section  4  of  the 
railroad  law,  had  It  the  right  to  promulgate  a 
rule,  which,  In  effect,  would  prevent  a  passen- 
ger from  reversing  the  direction  of  his  trip 
on  its  railroad  system  without  paying  an- 
other fare?  Under  the  regulation  as  made  a 
passenger  entering  a  south-bound  car  on  any 
of  its  longitudinal  lines  on  Manhattan  island ' 
was  entitled,  upon  payment  of  his  fare,  to 
receive  a  red  transfer,  which  would  carry 
bim,  without  a  further  payment,  to  the  south- 
ernmost point  of  its  system,  and  upon  any 
east  or  west  bound  car  of  any  Intersecting 
cross-town  line.  If  a  passenger  entered  a 
north-bound  car,  be  was  entitled  to  a  green 
transfer,  upon  which  he  might  travel  to  the 
northernmost  point  of  the  system,  with  a 
similar  right  of  taking  any  east  or  west  bound 
car  on  cross-town  lines.  If  a  passenger  en- 
tered a  cross-town  car.  In  the  first  instance, 
he  was  entitled  to  a  wliite  transfer,  which, 
upon  boarding  any  north  or  south  bound  car 
on  Intersecting  longitudinal  lines,  would  en- 
title him  to  receive  from  the  conductor  a  red 
or  a  green  transfer  in  exchange  for  his  white 
ticliet,  according  to  the  direction  in  which  he 
was  then  bound.  The  limitation  upon  the 
passenger's  privilege  of  traveling  upon  the 
defendant's  car  lines  for  one  fare  was  that 
his  trip  must  be  continuous  in  the  one  general 
direction,  as  evidenced  by  the  color  of  his 
transfer  ticket.  With  this  sole  llmltatlow, 
he  could  ride  on  any  Intersecting  cross-town 
lines,  and  on  any  of  the  longitudinal  lines 
reached  thereby. 

It  is  contended  that  by  force  of  the  provi- 
sions of  the  statute  no  limitation  could  be  im- 
posed upon  the  right  of  transfer,  and  that  a 
transfer  ticket  must  be  available  In  any  direc- 
tion, according  to  the  desire  or  whim  of  the 
holder.  I  am  unable  to  assent  to  a  construc- 
tion of  the  statute  which  finds  no  Just  sup- 
port in  a  fair  reading  of  its  language,  and 
which  would  impose  so  onerous  a  burden  up- 
on the  defendant  A  passenger  under  such  a 
coostruction  would  be  able  to  accomplish  a 
round  trip  on  the  defendant's  lines  for  one 
fare.  In'  this  Instance  the  plaintiff,  upon  the 
one  fare  paid  on  entering  the  south-bound  car 
on  the  Bowery,  under  his  interpretation  of 
the  law,  could  have  continued  northerly  from 
Chambers  street  on  West  Broadway  to  Canal 
street,  and  there  have  boarded  an  east-bound 
car  on  the  Canal  Street  line,  which  would 
have  returned  him  to  the  Bowery  near  to  his 
starting  point,  or  be  could  have  taken  a  still 
more  circuitous  route.  The  transfer  privilege 
permits  of  an  hour's  stoppage  at  transfer 
points,  and  it  can  readily  be  seen  how  far- 
reaching  Is  the  plaintiff's  contention.    I  do 


not  think  that  the  statute  Intended  to  confer 
any  such  extraordinary  right,  and.  In  my 
opinion,  the  regulation  of  the  defendant  was 
a  reasonable  one,  and  not  in  contravention 
of  the  statute.  It  was  as  liberal  in  the  privi- 
leges which  it  accorded  to  the  traveling  pub- 
lic as  it  was  possible  for  the  company  to  be, 
short  of  allowing  a  round  trip  upon  payment 
of  a  single  fare.  It  might  happen,  as  in  this 
caae,  that  the  passenger  was  taking  as  direct 
a  route  by  the  use  of  street  railway  lines  as 
was  possible  from  the  point  at  wliich  he 
boarded  the  car  of  the  Tliird  Avenue  line  to 
the  point  at  which  he  left  the  car  of  the 
Eighth  Avenue  line.  It  la  manifest,  however, 
with  the  enormous  number  of  passengers  car- 
ried daOy  to  and  fro  upon  the  defendant's 
cars,  SO  to  40  per  cent  of  whom  are  trans- 
ferred, that  it  would  be  almost,  if  not  quite, 
impossible  by  any  plan  workable  under  con- 
gested conditions  of  travel  to  provide  for  a 
transfer  that  would  Indicate  the  destination 
of  a  particular  passenger,  Intending,  In  good 
faith,  to  reverse  his  direction  of  travel  by 
taking  the  third  side  of  a  quadrilateral  route. 
But,  independently  of  this  practical  view  of 
the  subject,  I  do  not  think  that  the  provision 
of  the  statute,  when  fairly  considered,  is 
susceptible  of  the  construction  which  is  sought 
to  be  placed  npon  it  What  was  intended  by 
the  Legislature  when  authorizing  a  leasing  or 
consolidation  of  competing  lines  of  railroad 
appears  to  have  been  the  attaching  of  a  con- 
dition, by  which  the  public  would  gain  some 
advantage  from  It  and  its  convenience  be 
promoted  thereby.  That  condition  was  that 
the  contracting  companies  should  "carry 
•  •  •  between  any  two  points  on  the  rail- 
road or  portions  thereof  embraced  in  such 
contract  any  passenger  desiring  to  make  one 
continuous  trip  between  such  points  for  one 
single  fare."  Tbe  statute  more  or  less  defines 
the  scope  of  the  legislative  enactment  in  the 
language  used:  "That  the  public  convenience 
might  be  promoted  by  the  operation  of  the 
railroads  as  a  single  railroad  with  a  single 
rate  of  fare."  But  a  single  railroad  would 
never  be  required  to  give  to  a  passenger  a 
return  transfer  for  one  fare,  and  it  is  hardly 
conceivable  that  It  should  be.  A  trip  ordi- 
narily conveys  the  idea  of  transportation  in 
one  direction.  Unless  connected  with  some 
other  expression,  it  does  not  carry  the  idea 
of  a  return.  A  "continuous  trip",  does  not 
add  to  the  Import  A  continuous  trip,  like  a 
continuous  line.  Is  supposed  to  extend  in  tbe 
same  general  direction.  See  People  t.  Boston, 
etc.,  R.  R.  Co.,  12  Abb.  N.  O.  230.  If  this 
statute  Is  to  be  interpreted  as  imposing  any 
such  double  obligation,  it  would  be  subjecting 
the  defendant  to  a  burden,  to  which  no  single 
railroad  is  ever  subjected.  A  railroad  cor- 
poration in  operating  a  single  system  may  op- 
erate two  or  more  lines  of  road  between  its 
terminals;  but  a  passenger  purchasing  a 
through  ticket  to  his  point  of  destination 
would  have  no  option  to  take  a  circuitous 
route.    He  would  be  confined  to  the  through 
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route.  See  Bennett  ▼.  N.  X.  C.  &  H.  R.  R. 
K.  Co..  69  N.  Y.  594,  25  Am.  Rep.  250;  Cronin 
V.  Railway,  144  Mass.  249, 10  N.  E.  833. 

The  contract  of  the  defendant  In  this  case 
did  not  differ  with  respect  to  its  right  to  reg- 
ulate the  carriage  of  the  passenger  from  the 
usnal  contract  of  a  carrier,  except  so  far 
as  it  was  affected  by  the  statutory  provision. 
The  defendant  was  required  to  carry  blm 
upon  the  several  lines  which  it  operated  for 
a  single  fare,  and  with  the  right  to  a  trans- 
fer, but  "substantially  as  a  single  railroad 
with  a  single  rate  of  fare."  If  the  Legisla- 
ture had  intended  to  require  railroad  com- 
panies coming  within  the  purview  of  the  stat- 
ute to  carry  a  passenger  for  a  single  fare  in 
a  reverse  direction  from  that  in  which  he 
started,  or  on  a  round  trip,  as  the  result 
would  certainly  be  in  the  great  majority,  if 
not  all,  of  the  cases,  it  would  not  have  re- 
sorted to  the  comparison  "of  a  single  rail- 
road" to  express  its  object.  Those  words 
have  their  distinct  place  in  construing  the 
provision,  and  they  enlighten  our  understand- 
ing of  its  purpose.  The  statute  should  be 
read  in  the  light  of  the  habitual  method  of 
the  railroad  transportation  of  passengers, 
which  Is  to  require  one  fare  for  a  trip  upon 
Its  line,  and  another  fare  for  a  return  trip. 
That  Is  the  reasonable  construction  which  I 
think  should  be  given  to  this  statute.  That 
sufficiently  efTectuates  the  policy  of  the  state 
in  requiring  as  a  fair  return  for  the  privilege 
of  contracting  for  the  operation  of  competing 
lines  as  one  system  under  one  control  such 
facilities  In  the  way  of  a  single  fare  and  of 
a  free  transfer  on  the  several  lines  as  will 
promote  the  public  convenience.  That  con- 
venience has  been  consulted  and  promoted 
sufficiently,  and  indeed  more  amply  perhaps 
than  was  essential,  when  the  defendant,  treat- 
ing Its  railway  system  on  Manhattan  Island 
as  a  single  railroad,  promulgates  a  regula- 
tion as  to  transfers,  which  permits  a  passen- 
ger to  travel  upon  any  or  all  of  its  northerly 
or  southerly  lines  of  railway  for  a  single 
fare,  provided  only  that  he  continue  In  the 
same  direction,  and  enables  him  to  ride  on 
any  of  the  cross-town  lines  which  may  Inter- 
sect the  line  upon  which  be  may  happen  at 
the  time  to  be  proceeding.  °I  think  that  the 
Legislature  did  not  Intend  so  unreasonable  a 
scheme  as  the  appellant  contends  for,  and 
that  to  attribute  to  it  an  Intention  to  compel 
the  defendant  to  ■c&rrj  passengers,  without 
limitation  as  to  direction,  would  be  to  Impute 
harshness  and  injustice  where  none  was  nec- 
essary, and  which  the  language  of  the  en- 
actment does  not  import  A  railroad  cor- 
poration, however  artificial  a  person  In  con- 
templation of  law,  and  however  subject  Its 
charter  to  the  reserved  power  of  the  Legisla- 
ture to  alter,  has  a  right  to  exist  under  con- 
ditions as  favorable  as  a  sound  state  polI<7, 
a  due  regard  f«r  the  public  interest,  and  a 
just  and  reasonable  Interpretation  of  the 
law  will  permit  It  should  not  be  burdened 
by  unnecessary  Implication  of  a  legislative 


meaning  beyond  what  those  considerations  de- 
mand. When  the  Legislature  in  unmistak- 
able terms  and  within  constitutional  limits 
has  exercised  its  power  to  regulate  corporate 
operations,  it  should  be  given  full  effect  by 
the  courts;  but  no  inferences  unfavorable  to 
a  reasonable  operation  of  its  franchises  should 
be  allowed  from  words  susceptible  of  use  in 
more  than  one  sense. 

For  these  reasons,  I  advise  that  the  order 
of  the  Appellate  Division  should  be  affirmed. 

HAIGHT,  VANN,  WERNER,  and  WIL- 
LARD  BARTLBTT,  JJ.,  concur.  CULLEH^, 
C.  J.,  and  CHASE,  J.,  dissent 

Order  affirmed. 


(192  K.  T.  106) 

PRIME  et  al.  v.  CITY  OF  YONKBRS. 

(Court  of  Appeals  of  New  York.    April  24, 
190&) 

1.  MUNICIFAI,  COBPORATIONS— TOBTS— AGBNTS. 

The  board  of  health  of  a  city  is  the  agent 
of  the  pnblio  and  not  of  the  city,  and  the  ci^  is 
not  liable  for  its  acts. 

[EM.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  {  1575.] 

2.  Sams— Disposition  of  Subfack   Watkh— 
Liability.  • 

A  city  is  not  under  obligations  to  provide 
a  system  of  sewerage  sufficient  to  cany  off  the 
surface  water,  and  while  it  may  not  by  means  of 
sewers  discharge  sewage,  or  by  constructing 
streets  and  gutters  collect  in  a  body  surface  wa- 
ter which  will  naturally  flow  in  another  direc- 
tion, and  discharge  the  same  on  private  prop- 
erty, it  is  not  liable  for  damage  caused  by  the 
discbarge  of  surface  water  which  is  the  result 
solely  of  grading  streets  in  pursuance  of  legis- 
lative authority.  ' 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §  1785.] 

3.  Same— Obstbuctions  in  Wateb  Coubse— 

LlABILITT. 

A  city  in  reconstructing  an  avenue,  left  an 
old  abutment  In  a  water  way.  The  reconstruc- 
tion was  done  under  the  provisions  of  the  char- 
ter. The  avenue  as  constructed  remained  for 
over  20  years,  when  an  action  was  brought  by  an 
individual  for  consequential  injury  to  his  prop- 
erty caused  by  the  abutment.  Held,  that  since 
the  individual  could  not  question  the  authority 
of  the  city  to  maintain  the  abutment,  there  could 
be  no  liability,  except  on  proof  of  the  negligence 
of  the  city  in  constructing  the  same. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  }  1785.] 

4.  Same. 

A  city  placed  a  structure  in  a  stream,  and 
so  long  as  a  dam  remained  the  structure  did  not 
affect  the  flow  of  the  water.  The  board  of 
health  of  the  city  removed  the  dam,  and  there- 
after the  structure  changed  the  flow  of  the  wa- 
ter and  injured  the  property  of  an  abutting  own- 
er. The  owner  was  not  aware  that  the  water 
was  causing  injury,  until  several  years  after  the 
removal  of  the  dam.  The  city  was  not  requested 
to  remove  the  abutment  until  the  commencement 
of  an  action  for  the  injury.  Thereafter  the  city 
removed  the  abutment  and  built  a  wall  prevent- 
ing further  injury.  Held,  not  to  show  as  a 
matter  of  law  that  the  city  failed  to  exercise 
reasonable  care,  thongh  the  burden  rested  on  it 
to  change  the  waterway  when  a  necessity  there- 
for occurred. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol  86,  Municipal  Corporations,  J  1800.] 
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Appeal  from  Supreme  Court,  Appellate  Dl- 
Tlston,  Second  Department 

Action  by  Ralph  B.  Prime  and  another 
against  the  city  of  Tonkers.  From  a  Judg- 
ment of  the  Appellate  Division  (102  N.  T.  Supp. 
118,  lie  App.  Dlv.  689),  unanimously  alttrm- 
Ing  a  Judgment  for  plaintiffs,  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

John  F.  Brennan  and  Thomas  F.  Curran, 
for  appellant.  Henry  Bacon  and  Ralph  E. 
Prime,  Jr.,  for  respondents. 

CULLEN,  C.  J.  The  Nepperhan  river  flows 
•  through  the  city  of  Tonkers  from  east  to  west 
discharging  into  the  Hudson  river.  In  18G0 
there  had  been  several  dams  constructed 
along  the  course  of  the  river,  the  water  being 
utilized  for  mill  purposes.  About  this  time 
the  village  of  Yonkers  laid  out  and  construct- 
ed Wnrburton  avenue  across  a  pond  formed 
by  one  of  these  dams.  The  street  was  a  solid 
causeway  with  two  openings  of  20  feet  each 
to  permit  the  flow  of  the  water.  In  1878  the 
city  of  Yonkers  (the  successor  of  the  village) 
reconstructed  .Worburton  avenue  across  the 
pond  with  a  single  opening  of  40  feet  for  the 
flow  of  the  stream.  The  locatlra  of  this  open- 
ing was  such  that  one  of  the  abutments  of 
the  former  20-foot  opening  lay  .askew  across 
a  part  of  the  new  40-foot  opening.  This  abut- 
ment was  taken  down  to  the  bottom  of  the 
pond  and  the  stone  removed.  The  movement 
of  the  water  was  then  sluggish  and  no  com- 
plaint is  made  that  the  opening  so  left  In  War- 
bm'ton  avenue  was  not  adequate  and  sufflclent 
to  permit  the  proper  flow  of  the  stream  at 
that  time.  In  1802,  however,  the  pond  had  be- 
come a  nuisance  from  °  the  accumulation  of 
flith  and  refuse  therein  and  the  board  of 
health  of  the  city  of  Yonkers  removed  the 
d.am  which  Iny  below  Warburton  avenue. 
People  ex  rel.  Copcutt  v.  Board  of  Health,  140 
N.  Y.  1,  SB  N.  E.  320.  23  L.  R.  A.  481,  87  Am. 
St  Rep.  .'iL'2.  The  removal  of  the  dam  effect- 
ed a  change  In  the  flow  of  the  water.  After 
the  dam  was  removed  the  stream  returned  to 
Its  natural  size,  and  Its  current,  especially  at 
times  of  storm,  wns  much  accelerated.  As 
the  trial  court  has  found.  In  1878  the  bottom 
of  the  pond,  by  reason  of  the  deposit  therein 
of  sediment  was  above  the  natural  bed  of 
the  stream.  After  1892  the  effect  of  the  ac- 
celerated current  of  the  stream  was  flrst  to 
wash  away  such  sediment  and  thereafter  to 
cut  Into  the  bed  of  the  stream  itself.  As  the 
bed  of  the  stream  was  lowered  the  remains  of 
the  old  abutment  became  exposed  to  the  wa- 
ter, and  on  account  of  its  position  In  the  40- 
foot  waterway  It  acted  as  a  funnel,  causing 
the  water  to  flow  with  increased  velocity  and 
force  in  the  stream  below  the  avenue.  In 
1800,  the  plaintiffs  or  their  predecessors  in 
title  erected  certain  buildings  abutting  on  War- 
burton  avenue  at  the  Intersection  of  the  river, 
with  stone  fonndatlons,  projecting  into  tlie 
river  itself,  or  pond  as  It  was  at  that  time. 
It  Is  alleged  and  the  trial  court  has  found 
that  by  reason  of  the  obstruction  in  the  water- 


way caused  by  the  old  abutment  the  water 
was  thereupon  directed  with  unnatural  and 
great  force  agolnst  the  foundation  of  the 
plaintiffs'  buildings,  for  the  injury  to  which 
It  awarded  them  the  sum  of  $9,000.  The  Judg- 
ment has  been  unanimously  affirmed  by  tbtt 
Appellate  Division.  The  affirmance  below  tid- 
ing unanimous,  the  sole  question  presented  to 
us  is  whether  the  findings  of  fact  support  the 
conclusions  of  law. 

In  their  complaint  the  plaintiffs  charge  oth- 
er grounds  of  liability  against  defendant  than 
that  on  which  the  trial  court  based  its  deci- 
sion. They  charge  that  the  reconstruction  of 
the  street  in  1878  was  negligent  and  improp- 
er, and  that  the  waterway  was  Insufficient  and 
inadequate;  that  the  removal  of  the  lower 
dam  by  the  board  of  health  was  wanton,  un- 
lawful,  and  negligently  and  carelessly  dohe^ 
and  sought  to  charge  the  town  with  liability 
for  the  act  of  the  board  of  health.  They  also 
charged  that  the  defendant  by  constructing, 
paving,  and  flagging  streets  and.  avenues  on 
the  lands  adjacent  to  the  river,  had  diverted 
and  cast  Into  the  river  great  quantities  of 
surface  water,  particularly  at  the  time  of 
storms,  thereby  greatly  accelerating  the  flow 
of  water  therein.  The  trial  court  refused  to 
predicate  liability  on  the  grounds  Just  men- 
tioned; nevertheless  the  plaintiffs  still  seek 
to  support  the  Judgment  before  us  on  those 
grounds.  They  may  be  disijosed  of,  however, 
very  briefly.  Tlie  board  of  health  was  not  the 
agent  of  the  city  in  the  destruction  of  the  dam 
for  the  purpose  of  abating  a  nuisance,  and 
the  city  was  not  liable  for  its  acta.  In  Bam- 
ber  V.  City  of  Rochester,  2G  Hun,  687,  the 
city  was  held  not  to  be  liable  for  a  quantity 
of  rags  destroyed  by  the  board  of  health  as 
Infectious  and  dangerous  to  the  public  health. 
Judge  Halgbt  then  In  the  Supreme  Court 
said:  "The  duties  devolving  upon  the  iMard 
of  health  do  not  relate  to  the  exercise  of  cor- 
porate  powers,  neither  are  their  duties  for 
the  benefit  of  the  corporation  in  its  local  or 
special  Interest  Tbelr  duties  relate  to  the 
preservation  of  the  health  of  the  public;  the 
individuals  residing  In  the  city  may  be  ben- 
efited by  the  faithful  discharge  of  the  duties 
of  such  officers,  so  may  the  public  at  large. 
The  duties  of  such  officers  are,  therefore,  pub- 
lic In  their  nature,  and  they  should  be  regard- 
ed as  the  servants  and  agents  of  the  public, 
instead  of  the  corporation."  The  Judgment 
was  affirmed  In  this  court  on  that  opinion. 
See,  also,  Maxmtllan  v.  Mayor,  62  N.  Y.  160^ 
20  Am.  Rep.  4U8.  As  to  the  next  ground  of 
recovery  the  court  refused  the  finding  request- 
ed by  the  plaintiffs  that  the  defendant  by 
grading,  paving  and  asphalting  of  streets  with- 
in the  watershed  of  the  river,  had  conducted 
all  the  surface  water  either  by  g^utter  openings 
or  sewer  openings  rapidly  and  In  unusual  quan- 
tities and  increased  vek>clty  into  the  Nepper^ 
ban  river;  but  It  did  find  that  at  the  time  of  a 
heavy  storm,  with  a  rainfall  exceeding  one 
inch  an  hour  the  sewers  were  Insufficient  to 
carry  off  the  surface  water  and  that  surplus  ■ 
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water  was  discharged  In  large  and  unusual 
quantities  by  means  of  the  gutter  openings 
In  the  streets  Into  the  rirer;  that  at  such 
times  the  water  discharged  Into  the  river  was 
in  excess  of  the  natural  flow  under  natural 
conditions.  It  was  not  found  by  the  trial 
court,  nor  does  It  appear  by  the  evidence,  that 
any  sewer  constructed  by  the  defendant  dis- 
charges Into  the  Nepperhan  river.  All  that 
the  court  fbund  Is  that  the  sewers  were  Insuf- 
ficient to  carry  oft  the  surface  water  In  time 
of  violent  storm,  and  that  the  Improvement 
of  that  part  of  the  city  and  the  grading  and 
flagging  of  the  streets  In  time  of  storm  dis- 
charged water  more  rapidly  Into  the  river 
than  would  have  occurred  had  the  land  been 
in  Its  natural  condition.  But  the  city  was 
not  under  obligation  to  provide  a  system  of 
sewerage  sufficient  to  carry  oft  the  surface 
water.  Mills  v.  City  of  Brooklyn,  32  N.  Y. 
489.  And  while  a  municipality  may  not  by 
means  of  sewers  discharge  sewage  or  by  con- 
structing streets  and  gutters  collect  In  a  body 
surface  water  which  would  naturally  flow  In 
another  direction  and  discharge  It  upon  pri- 
vate property  (Byrnes  v.  City  of  Cohoes,  67 
N.  Y.  204 ;  Noonan  v.  City  of  Albany,  79  N. 
Y.  470,  33  Am.  Rep.  540;  Selfert  v.  City  of 
Brooklyn.  101  N.  Y.  136,  4  N.  E.  321,  54  Am. 
Rep.  6G4).  it  is  not  liable  for  damage  caused 
by  the  discharge  of  surface  water  which  Is 
the  result  solely  of  grading  streets  and  high- 
ways In  pursuance  of  legislative  authority. 
Lynch  v.  Mayor,  76  N.  Y.  60,  32  Am.  Rep. 
271 ;  Anchor  Brewing  Co.  v.  Dobbs  Ferry,  84 
Hun,  274,  .?2  N.  Y.  Supp.  371,  affirmed  on 
opinion  below,  156  N.  Y.  695,  50  N.  E.  1115. 
We  are  now  brought  to  the  consideration  of 
the  grounds  upon  which  the  trial  court  based 
Its  Judgment;  that  Is  to  say,  that  the  city, 
In  reconstructing  Warburton  avenue,  left  the 
old  abutment  in  the  waterway,  and  that  abut- 
ment caused  the  damage  to  the  plaintiffs.  We 
think  that  these  two  facts  standing  alone  are 
Insufficient  to  render  the  defendant  liable. 
The  reconstruction  of  Warburton  avenue  was 
found  by  the  trial  court  to  have  been  done 
under  the  provisions  of  their  charter,  and  It 
having  been  constructed  for  more  than  twenty 
years  prior  to  the  commencement  of  this  ac- 
tion, the  presumption  Is  that  Its  maintenance 
was  lawful.  In  fact,  I  do  not  see  that  the 
authority  of  the  city  or  village  to  carry  War- 
burton avenue  across  the  stream  Is  or  can  be 
challenged  by  the  plaintiffs.  This  being  the 
case,  the  defendant  could  be  charged  with  lia- 
bility for  damages  occasioned  by  Its  construc- 
tion only  by  reason  of  negligence.  It  must  be 
borne  in  mind  that  the  Injury  suffered  by  the 
plaintiffs  was  strictly  consequential.  The  lead- 
ing case  on  this  subject  Is  Bellinger  v.  N.  Y. 
C.  R.  R.  Co.,  23  N.  Y.  42.  In  that  case  the 
defendant  had  constructed  Its  railroad  across 
West  Canada  creek.  The  plaintiff  claimed 
that  the  construction  of  the  defendant's  rail- 
road had  obstructed  the  creek  and  caused  a 
flood  upon  bis  land.  It  was  held  that  the 
defendant  could  be  charged  only  with  negli- 
gence In  Its  construction.    Judge  Denio  there 


said:  "If  one  chooses  of  his  own  authority  to 
interfere  with  the  watercourse,  even  upon  his 
own  land,  he,  as  a  general  rule,  does  it  at  his 
peril,  as  respects  other  riparian  owners  above 
or  below.  But  the  rule  Is  different  where  one 
acts  under  the  authority  of  law.  There  he 
has  the  sanction  of  the  state  for  what  he  does, 
and,  unless  he  commits  a  fault  In  the  manner 
of  doing  It,  he  is  completely  juatlfled."  There 
is  no  finding  of  fact  on  the  vital  element  of 
the  case — the  negligence  of  the  defendant  It 
Is  conceded  that  the  defendant  removed  the 
wall  to  a  point  below  the  bottom  of  the  river. 
It  Is  not  claimed  that  as  long  as  the  pond 
remained  the  wall  In  any  way  affected  the 
flow  of  water.  It  was  the  act  of  a  third  par- 
ty that  rendered  a  structure  that  constituted 
no  obstruction  to  tbe  stream  at  the  time  of 
the  reconstruction  of  Warburton  avenue,  in 
1878,  subsequently  a  source  of  Injury  to  the 
plaintiffs.  For  the  act  of  the  third  party  the 
defendant  was  not  responsible.  It  la  true  that 
the  duty  resting  upon  the  defendant  to  pro- 
vide reasonable  waterways  for  the  flow  of  the 
stream  was  continuous,  and  It  might  very 
well  be  that  a  waterway  which  was  adequate 
and  sufficient  at  the  time  it  was  constructed 
would,  by  reason  of  the  changed  conditions, 
become  Inadequate.  Under  such  circumstan- 
ces the  burden  would  rest  upon  the  city  of 
changing  the  waterway  when  the  necessity 
therefor  occurred.  But  the  duty  resting  on 
the  city  was  not  absolute,  but  to  exercise  rea- 
sonable care,  and  again  there  Is  no  finding 
that  the  city  was  guilty  of  negligence  In  main- 
taining the  waterway  In  an  Improper  manner 
after  the  destruction  of  the  dam  below.  One 
of  the  plalntifts  testified  that  he  was  not 
aware  that  the  water  was  Injuring  the  foun- 
dations until  1896,  and  It  does  not  appear 
that  he  ever  made  any  request  to  the  city  to 
remove  the  old  abutment  until  the  commence- 
ment of  this  action.  After  the  commencement 
of  the  action  the  defendant  not  only  removed 
the  old  abutment,  but  built  a  wall  preventing 
the  flow  of  water  against  the  foundations  of 
the  plaintiffs'  building.  It  cannot  be  said  as 
a  matter  of  law  that  In  1878  the  defendant 
was  bound  to  foresee  the  probability  of  the 
dam  being  removed  and  the  sediment  In  the 
pond  being  carried  away,  nor  can  it  be  said 
as  a  matter  of  law  that  after  the  destruction 
of  the  dam  the  defendant  was  bound  to  know 
that  the  old  abutment  was  causing  Injuries 
to  the  plaintiffs'  property,  when  the  latter 
were  themselves  Ignorant  of  that  fact  until 
1896,  and  neither  then  nor  later  made  any 
complaint  thereof  to  the  defendant.  These 
were  questions  of  fact  for  the  determination 
of  the  trial  court,  and  It  has  failed  to  find 
that  in  either  respect  the  defendant  was  neg- 
ligent. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event. 

GRAY,  HAIGHT,  WERNER,  WILLARD 
BARTLETT,  and  CHASE,  JJ„  concur. 
VANN,  J.,  not  voting. 

Judgment  reversed,  etc. 
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In  re  RIPLEY'S  ESTATB.1 

(Court  of  Appeals  of  New  York.    April  14, 
1908.) 

Wnxa— Power  of  Appointment. 

A  testator  willed  his  property  in  trust  for 
the  benefit  of  bis  children  and  a  grandchild,  the. 
income  to  be  paid  them  while  living,  and  directed 
on  the  death  of  either,  leaving  lawful  issue  sur- 
viving, the  share  of  the  one  so  dying,  "unless 
otherwise  disposed  of"  by  will,  should  be  held 
for  the  use  and  benefit  of  such  lawful  issue. 
The  grandson  died,  his  will  providing  that  his 
share  of  the  property  should  go  to  his  wife  and 
his  four  children  in  equal  parts.  Ueld,  that  the 
power  of  appointment  created  by  the  grand- 
father's will  could  only  be  exercised  in  favor  of 
persons  who  did  not  take  under  the  grandson's 
will,  and  the  grandson's  children  took  directly 
nnder  the  great  grandfather's  will,  except  as 
their  interests  may  have  been  cut  down  by  the 
exercise  of  the  power,  and  not  by  virtue  of  the 
exercise  of  the  power  of  appointment  given  their 
father. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 

In  the  matter  of  the  appraisal  of  the  es- 
tate of  Sidney  Dillon  Elplcy,  deceased.  From 
an  order  of  the  Supreme  Court,  Appellate 
DirlBion  (122  App.  Div.  419,  100  N.  Y.  Supp. 
844),  confirming  an  order  of  the  Surrogate's 
Court,  confirming  an  order  approving  the  re- 
port of  appraisal  on  the  property  passing 
under  the  will  of  deceased,  the  State  Comp- 
troller appeals.    Affirmed. 

Sidney  Dillon,  the  grandfather  of  decedent, 
died  leaving  a  will,  In  which  be  created  a 
trust  fund  for  the  benefit  of  his  daughters 
and  a  grandson,  Sidney  Dillon  Ripley,  the 
Income  of  the  trust  property  to  be  paid  to 
bl8  daughters  and  grandson  during  their 
respective  lives ;  "and  on  the  death  of  either 
leaving  lawful  Issue  surviving,  the  share  of 
the  one  so  dying  shall,  unless  otherwise  dis- 
posed of  as  directed  by  the  last  will  of  the 
one  so  dying,  be  held  for  the  benefit  of  such 
lawful  issue  in  equal  parts."  The  grandson 
died,  leaving  a  wife  and  four  children,  and 
by  bis  last  will  devised  the  property  over 
which  his  grandfather  gave  him  the  power  of 
appointment  to  bis  wife  and  children,  share 
and  share  alike.  Tax  Law,  {  220,  Laws  1896, 
p.  868,  c.  908,  as  amended  by  Laws  1897,  p. 
ISO,  c.  284,  {  2,  provide  that,  whenever  any 
person  shall  exercise  a  power  of  appoint- 
ment derived  from  any  disposition  of  proper- 
ty made  either  before  or  after  the  passage  of 
this  act,  such  appointment,  when  made,  shall 
be  deemed  a  transfer  taxable  In  the  same 
manner  as  though  the  property  to  which  such 
appointment  relates  belonged  absolutely  to 
the  donee  of- such  power,  and  had  been  be- 
queathed or  devised  by  such  donee  by  will. 
The  State  Comptroller  claimed  that  the 
shares  of  the  trust  estate  which  the  children 
took  upon  the  death  of  their  father,  Sidney 
Dillon  Ripley,  were  taxable  under  the  statute 
as  a  transfer  of  property  by  the  exercise  of 
the  power  of  appointment 

Edmond  C.  Alger,  for  appellant  Clifton  P. 
Williamson,  for  respondent 

*  Duplicate  opinion  on  (.  1120. 


PEiR  CURIAM.  The  order  api)ealed  from 
should  be  afilrmed,  with  costs,  on  the  ground 
that  the  power  of  appointment  created  by 
the  will  of  Sidney  Dillon  in  favor  of  Sid- 
ney Dillon  Ripley  was  limited,  and  could 
only  be  exercised  In  favor  of  persons  who 
did  not  take  under  the  will.  That  is  the 
meaning  of  the  words,  in  said  will,  "unless 
otherwise  disposed  of  as  directed  by  the  last 
will  of  the  one  so  dying."  The  great  grand- 
children of  Sidney  Dillon  took  directly  under 
his  will,  except  as  their  interests  may  have 
been  divested  or  cut  down  by  a  valid  exercise 
of  the  power. 

CULLEN,  0.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 

Order  affirmed. 


OM  N.   Y.  «) 

LEAHY  V.  CITY  OP  NEW  YORK. 

(Court  of  Appeals  of  New  York.    April  14, 
1908.) 

Municipal  Cobposations— Public  Improve- 
kbnts—Sbwebs— Contract— CoNBTBUCTiON. 
The  city  established  a  system  of  sewers  in 
certain  wtu-ds,  and  had  a  map  prepared  showing 
the  main  sewers  and  the  lateral  sewen  emptying 
into  it,  and  contracted  with  plaintUC  to  construct 
a  main  sewer,  the  contract  providing  that  plain- 
tiCF,  at  his  own  expense,  should  keep  the  trench- 
es free  from  water  while  the  sewer  was  being 
excavated,  and  provide  for  the  disposal  of  the 
water  so  remaining,  and  provide  for  the  flow 
of  existing  sewers,  etc.,  intercepted  during  the 
construction  of  the  main  sewer,  and  should  bear 
all  the  damage  arising  out  of  unforeseen  or  un- 
usual obstructions  encountered  in  the  work,  or 
from  the  action  of  the  elements,  and  should  do 
ail  the  drainage  rendered  necessary  by  the  char- 
acter of  the  work.  Thereafter  the  city  contract- 
ed with  others  for  the  construction  of  six  lateral 
sewers  to  empty  into  the  sewer  to  be  construct- 
ed by  plaintiff,  and,  some  of  them  being  con- 
structed prior  to  the  completion  of  the  main 
sewer  at  the  point  of  intersection  with  it  the 
water  in  the  lateral  sewers  flowed  into  the  main 
sewer  and  delayed  plaintiff's  work  thereon,  and 
caused  him  extra  expense  in  completing  it.  Held, 
upon  a  construction  of  the  contract,  plaintiff  was 
not  bound  to  dispose  of  the  water  collecting  from 
the  lateral  sewers,  loss  from  that  source  not  be- 
ing contemplated  by  the  contract,  and  was  en- 
titled to  recover  for  the  additional  expense  caus- 
ed thereby. 

Appeal  from  Supreme  Court  Appellate 
Division,  First  Department 

Action  by  Michael  J.  Leahy  against  the 
city  of  New  York.  From  a  judgment  of  the 
Appellate  Division,  First  Department  (116 
App.  Div.  442,  101  N.  Y.  Snpp.  936),  entered 
upon  an  order  overruling  an  exception  to  a 
nonsuit  and  denying  plalntUTs  motion  for  a 
new  trial,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

L.  Lafiln  Kellogg,  for  appellant  Francis 
K.  Pendleton,  Corp.  Counsel  (Theodore  Con- 
noly  and  Terence  Parley,  of  counsel),  for  re- 
spondent. 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  occasioned  by  the  alleged 
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•wrongful  acts  of  the  defendant  in  discharg- 
ing a  large  quantity  of  water  into  an  unfln- 
Istaed  sewer  which  the  plalntlfT  was  engaged 
In  constructing. 

It  appears  that  the  city  of  New  York  had 
established  a  system  of  sewers  for  the  Twen- 
ty-Third and  Twenty-Fourth  Wards  of  the 
city,  and  bad  caused  a  map  thereof  to  he 
drawn  showing  the  trunk  sewer  and  the  lat- 
eral sewers  designed  to  empty  Into  It.  There- 
upon the  city  entered  Into  a  contract  with 
the  plalntUf  to  construct  the  main  sewer,  ex- 
tending throngb  several  streets,  including 
East  178th  street  from  the  Boston  Road  to 
the  Southern  Boulevard,  and  In  the  Southern 
Bonlevard  from  East  175th  street  to  Pelham 
avenue.  Subsequent  to  the  execution  of  this 
contract  of  the  plaintiff,  the  city  entered  In- 
to contracts  with  other  persons  for  the  con- 
struction of  six  lateral  sewers  which  were 
designed  to  empty  Into  the  main  sewer 
which  the  plaintiff  had  undertaken  to  con- 
struct. Some  of  these  lateral  sewers  were 
constructed  prior  to  the  completion  of  the 
plaintiff's  work  at  the  point  of  Intersection 
of  such  lateral  sewers,  with  the  result  that 
the  waters  collected  In  such  lateral  sewers 
did  flow  In  upon  the  plalntlfTs  uncompleted 
sewer,  ddaying  his  work,  and  causing  hhn 
additional  expense  and  trouble  In  the  com- 
pletion of  <  his  contract  At  the  trial,  upon 
the  conclusion  of  the  plaintiff's  evidence,  the 
court  dismissed  the  plaintiff's  complaint,  and 
directed  the  exception  taken  thereto  to  be 
heard  In  the  first  Instance  at  the  Appellate 
Division,  holding  that,  imder  the  contract 
which  the  plaintiff  had  made  with  the  city 
to  construct  the  trunk  sewer,  he  had  ^)eclf- 
ically  agreed  to  take  care  of  all  of  the  water 
that  should  enter  his  trench,  under  the  cta^ 
cumstances  disclosed,  without  additional  com- 
pensation or  damages,  other  than  that  which 
had  been  agreed  to  be  paid  to  him  under  the 
contract  upon  which  he  constructed  his  sewer. 

The  question  presented,  therefore,  Involves 
a  construction  of  the  plaintiff's  contract,  the 
provisions  of  which,  so  far  as  are  here  ma- 
terial, are  as  follows:  "The  contractor,  at 
his  own  expense,  shall  keep  all  the  trenches 
while  the  excavation  or  the  construction  of 
foundations,  masonry,  and  sewer  is  In  prog- 
ress free  from  water,  and  shall  provide  and 
keep  in  operation  in  the  work  a  steam  pump 
or  steam  pumps,  of  approved  capacity,  at  all 
times,  when  notified  to  do  so  by  the  engineer, 
and  shall  provide  for  the  disposal  of  the 
water  so  removed  In  such  manner  as  shall 
not  cause  injury  to  the  public  health  or  pri- 
vate property,  nor  to  any  portion  of  the  work 
completed  or  In  progress,  nor  to  the  surface 
of  the  streets,  nor  cause  any  impediment  to 
the  use  of  the  same  by  the  public,  and  shall 
provide  and  construct  devices  necessary  to 
protect  the  wwk  from  any  water.  •  •  • 
And  It  is  further  agreed  that,  should  post- 
ponement or  delay  be  occasioned  by  the  prec- 
edence of  other  contracts  on  the  line  of  the 
work  which  may  be  either  let  or  executed 


before  or  after  the  execution  of  this  enntract, 
no  claim  for  damages  therefor  shall  be  made 
or  allowed,  nor  shall  any  chilm  for  damages 
be  made  or  allowed  in  consequence  of  the 
street  or  adjoining  sewer  not  being  in  the 
condition  contemplated  by  the  parties  at  the 
time  of  making  the  contract.  •  •  •  When- 
ever the  proposed  sewer,  or  the  trench  in 
which  the  proposed  sewer  Is  to  be  construct- 
ed, follows  the  line  and  occupies  the  place 
of  or  Intercepts  any  existing  sewers,  drains, 
house  connections,  or  culverts,  the  contractor 
will  be  required  to  make  the  same  good  and 
reconnect  such  sewers,  drains,  culverts,  or 
connections  as  he  may  be  dlre<^ted  to  do  by 
the  engineer,  without  extra  charge  there- 
for; and  all  sewers,  drains,  basins,  or  cul- 
verts rendered  unnecessary,  or  becoming  dis- 
used by  the  construction  of  the  work  herein 
contemplated,  must,  where  directed  by  the' 
engineer,  be  thoroughly  broken  up,  and  be 
filled  in  and  made  solid' with  good  gravelly 
earth,  without  extra  charge  therefor.  The 
contractor  shall  provide  for  the  flow  of  sew- 
ers, drains,  and  water  courses  Interrupted 
during  the  progress  of  the  work,  and  shall 
Immediately  cart  away  and  remove  all  of- 
fensive matter,  with  such  precautions  as  may 
be  directed  by  the  engineer.  •  •  •  All 
loss  or  damage  arising  out  of  the  nature  of 
the  work  to  be  done  under  this  agreement, 
or  from  any  unforeseen  or  unusual  obstruc- 
tions or  difficulties'  which  may  be  encounter- 
ed in  the  prosecution  of  the  same,  or  from 
the  action  of  the  elements,  is  to  be  sustained 
by  the  contractor  aforesaid.  ••  •  •  The 
contractor  shall  at  his  own  expense  pnmp 
out  or  otherwise  remove  any  water  which 
may  be  found  or  shall  accumulate  In  the 
trench,  and  shall  form  all  dams  or  other 
works  necessary  for  keeping  the  excavation 
clear  of  water  during  the  progress  of  the 
work." 

It  Is  apparent  from  the  reading  of  these 
provisions  of  the  contract  that  It  became  the 
duty  of  the  plaintiff  to  take  care  of  and  pnmp 
out  of  his  trench  all  surface  water  entering 
the  same,  together  with  the  flow  from  all  ex- 
isting sewers,  drains,  and  natural  water 
courses  Interrupted  In  his  work,  and  that  he 
was  to  bear  all  loss  or  damage  arising  out  of 
unforeseen  or  unusual  obstructions  or  diffi- 
culties which  may  be  encountered,  or  from 
the  action  of  the  elements.  But  was  it  his 
duty  to  take  care  of  and  provide  for  the 
flow  of  the  water  from  the  new  lateral  sew- 
ers which  were  contracted  for  and  construct- 
ed after  the  plaintiff  had  entered  into  his 
contract  with  the  city?  None  of  the  provi- 
sions of  the  contract  to  which  attention  has 
been  called  .specifically  refer  to  the  flow  of 
water  from  such  sewers.  Ordinarily  in  the 
construction  of  a  trunk  sewer  the  work  pro- 
ceeds from  the  mouth  of  the  sewer  up 
through  the  rising  territory  to  be  drained, 
and  therefore,  as  soon  as  the  lower  portion 
is  completed,  lateral  sewers  may  he  intersect- 
ed, and  then  the  flow  therefrom  naturally 


Digitized  by 


Google 


676 


84  NORTHEASTERN  RBPORTEa 


(N.T. 


proceeds  throngb  the  finished  xmrtlon  of  the 
trunk  sewer  to  the  place  of  Its  discharge 
without  causing  damage,  delay,  or  extra  woric, 
but  the  intersecting  of  lateral  sewers  and  the 
discharge  of  their  contents  Into  the  trench 
of  the  uncompleted  trunk  sewer  must  of  ne- 
cessity cause  additional  labor  and  expense 
in  taking  care  of  such  flow.  Under  the  ex- 
press provisions  of  the  contract,  the  plaintiff 
did  undertake  to  take  care  of  the  flow  from 
the  existing  sewers,  drains,  and  natural  wa- 
ter courses;  but  we  think  it  was  not  within 
the  contemplation  of  the  parties  to  the  con- 
tract, nor  a  reasonable  Inference  to  be  drawn 
from  Its  prorlslons,  that  he  was  also  to  take 
care  of  the  flow  of  the  water  collected  In  the 
new  lateral  sewers  contracted  for  and  con- 
structed after  he  had  entered  into  his  con- 
tract for  the  construction  of  the  trunk  sew- 
er, and  that  the  city  had  no  right  to  subject 
him  to  such  additional  expense  and  labor. 

It  follows  that  the  dismissal  of  the  com- 
plaint was  improper,  and  that  the  Judgment 
should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

CULLEN,  C.  J.,  and  GRAY.  VANN.  WER- 
NER, WlIiLARD  BARTLETT,  and  CHASE, 
33.,  concur. 

Judgment  reversed,  etc. 


OM  N.  T.  85.) 

HUNTER  V.  MUTUAL  RESERVE  LIFE 
INS.  CO. 

(Court  of  Appeals  of  New  Tork.    April  21, 

1908.) 

1.  iNsuBANCB— Control    and    REOtnLATioH— 
FoRFioN  Companies— Actions. 

Whpre  an  insurance  policy  was  assifrned  to 
a  resident  of  North  Carolina  several  years  be- 
fore ttie  insurance  company  ceased  doing  busi- 
ness in  that  state,  and  attempted  to  revoke  its 
designation  of  a  representative  for  purposes  of 
service  of  process  in  good  faith,  and  not  merely 
to  enable  the  assignee  to  bring  suit  in  the  state 
where  he  lived,  the  assignee  was  within  the  pro- 
tection of  a  North  Carolina  statute  prohiljiting 
the  company  fi"om  revoking  the  designation  so 
long  as  any  liability  remained  outstanding  against 
it  in  the  state,  though  the  contract  of  insurance 
was  originally  made  with  a  resident  of  Soutil 
Carolina. 

2.  .-YppEAir-REvrew— Pbesumptions  —  Facts 
Not  in  Recobd. 

Where,  on  appeal  in  an  action  on  a  North 
Cnrolina  judgment  against  an  insurance  compa- 
ny, the  case  was  argued  in  the  briefs  and  orally 
on  the  assumption  that  the  contract  of  insur- 
ance involved  was  assigned  to  a  resident  of 
North  Carolina  several  years  before  the  com- 
pany's attempted  revocation  of  designation  of  the 
person  on  whom  to  serve  process,  such  fact  will 
be  assumed  by  the  Appellate  Court,  though  it 
does  not  appear  in  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  3673^678.] 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department, 

Action  by  Wilson  R.  Hunter  against  the 
Mutual  Reserve  Life  Insurance  Company. 
From  an  order  of  the  Appellate  Division, 
First  Department  (118  App.  DIv.  H  103  N.  T. 


Snpp.  70),  reversing  an  order  and  judgment  of 
the  Appellate  Term,  which  reversed  a  judg- 
ment of  the  City  Court  of  the  dty  of  New 
York  in  favor  of  plaintiff,  and,  from  a  Judg- 
ment of  affirmance  entered  on  the  order  of  the 
Appellate  Division  In  the  ofSce  of  the  clerk  of 
the  City  Ck>urt,  defendant  appeals.  AfBrmed. 
See  188  N.  Y.  643,  81 -N.  B.  1166. 

S.  T.  Tyng,  for  appellant  Albert  P.  Ma»- 
sey,  for  respondent 

HISCOCK,  3.  This  action  was  brought  on 
a  judgment  recovered  In  the  state  of  North 
Carolina  against  appellant  a  life  Insurance 
company  organized  under  the  laws  of  the 
state  of  New  York,  by  respondent's  assignor, 
one  Carter,  a  resident  of  the  former  state. 
Said  Judgment  was  recovered  on  a  contract 
of  Insurance  made  by  appellant  with  a  resi- 
dent of  South  Carolina,  which  Is  said  to  have 
been  assigned  by  the  latter  to  Carter  while 
the  appellant  was  transacting  the  business  of 
Insurance  in  North  Carolina.  The  Judgment 
was  based  on  a  substituted  sen-ice  made  In 
the  latter  state  on  an  Individual  designated 
by  the  appellant  for  that  purpose  In  accord- 
ance with  statutes  requiring  it  to  make  such 
designation  as  a  condition  of  doing  business 
tbere,  and,  in  effect,  prohibiting  it  from  re- 
voking such  designation  so  long  as  any  lia- 
bilities remained  outstanding  against  It  in 
said  state.  Said  service  was  not  made,  how- 
ever, until  after  the  appellant  had  discon- 
tinqed  the  transaction  of  Its  business  in  North 
Carolina  and  had  in  terms  revoked  said  desig- 
nation. Hunter  v.  Mutual  Reserve  Life  Ins. 
Ck).,  184  N.  Y.  136,  76  N.  B.  1072. 

The  appellant  did  not  appear  In  the  origi- 
nal action;  and  it  is  urged  by  It  that  the 
various  statutes  referred  to  requiring  It  to 
designate  some  person  upon  whom  service  oC 
process  might  be  made  and  forbidding  It  to 
revoke  such  designation  were  adopted  only 
for  the  protection  of  those  persons  residing 
in  the  state  of  North  Carolina  with  whom 
original  contracts  of  insurance  might  be  made, 
and  were  not  enacted  for  the  protection  of  an 
assignee  of  a  contract  of  insurance,  althoogb 
residing  In  said  state,  if  such  contract  was 
originally  made  with  a  person  living  outside 
of  the  state.  This  appeal  has  been  argaed 
plainly  and  expressly  on  the  assumption  by 
the  appellant  as  well  as  by  the  respondent, 
that  the  contract  of  Insurance  upon  which 
the  original  judgment  was  recovered  was 
transferred  to  the  North  Carolina  assignee 
several  years  before  the  appellant  ceased  doing 
business  In  that  state  and  attempted  to  re- 
voke Its  designation  of  a  representative  for 
purposes  of  service  of  process,  and  that  It 
was  transferred  in  good  faith  and  not  mere- 
ly for  the  purpose  of  enabling  such  assignee 
to  bring  suit  ii)  the  state  where  he  lived. 
And,  of  course,  the  further  -Inference  follows 
from  the  facts  so  assumed  that  for  several 
years  such  assignee  while  living  In  said  state 
paid  dues  to  and  maintained  the  validity  of 
the  contract  with  the  appellant    Upon  this 
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assumption,  we  think  that  tbe  statutes  adopt- 
ed by  tbe  state  of  North  Carolina  prevailed 
tor  tbe  protection  of  such  assignee,  and  that 
appellant  could  not  withdraw  from  the  state 
and  cancel  its  designation  and  power  of  attor- 
ney so  as  to  prevent  service  of  process  In  that 
state  in  behalf  of  such  assignee  in  any  action 
brought  upon  said  contract  of  insurance. 
This  we  think  Is  the  fair  Interpretation  of 
such  statutes  In  the  light  of  what  was  said 
in  Woodward  y.  Mutual  Reserve  Life  Ins. 
Ca,  178  N.  y.  485,  71  N.  BS.  10,  102  Am.  St 
Rep.  519,  and  in  Hunter  ▼.  Mutual  Reserve 
Life  Ins.  C!o.,  184  N.  T.  136,  76  N.  B.  1072. 

But,  when  we  examine  tbe  record  submit- 
ted to  us,  we  are  unable  to  find  any  competent 
proof  that  the  contract  of  Insiurance  upon 
which  the  North  Carolina  action  was  brought 
was  assigned  to  a  resident  of  that  state  several 
years  before  the  appellant  attempted  to  can- 
cel its  power  of  attorney.  Our  attention  has 
not  been  .called  to  any  such  evidence,  and  we 
have  been  unable  to  discover  the  same  by  our 
examination.  Still  we  must  believe  that  tbe 
learned  counsel  for  the  appellant  was  fully 
acquainted  with  tbe  facts  which  were  estab- 
Usbed,  and  that  his  failure  either  by  his 
brief  or  by  his  oral  argument  to  raise  any 
question  about  tbe  existence  of  said  facts, 
which  are  alleged  In  various  ways,  while  be 
argues  that  the  existence  of  such  facts  did 
not  give  the  North  Carolina  court  Jurisdic- 
tion must  be  deemed  to  Indicate  his  Intent  to 
waive  the  prior  question  of  proof.  We  are 
unable  to  take  any  other  view  of  the  course 
adopted  by  him  than  that  he  desires  to  have 
us  decide  the  substantial  question  involved 
on  the  theory  very  likely  that  any  evidence 
now  wanting  would  be  supplied  on  another 
trial. 

In  accordance  with  these  views,  we  think 
that  the  order  and  Judgment  appealed  from 
should  be  afiSrmed,  with  costs. 

CULLEN,  0.  J.,  and  HAIGHT.  VANN, 
WBIRNER,  WILLARD  BARTLETTT,  and 
CHASE,  33.,  concur. 

Order  and  Judgment  afDrmed. 


(192  N.  T.  m.) 
PEOPLE  T.  DINSBR, 

(Court  of  Appeals  of  New  Tork.     April  21, 
1908.) 
HoMiciDB—lHSTBTJcnoNS— Motive. 

Where  the  evidence  presented  an  issne  for 
the  jury  whether  defendant  intended  to  kill  de- 
ceased, the  refusal  to  chRrge  that  tbe  jury  could 
consider  what  motive  defendant  may  have  had 
to  kill  the  deceased,  and  the  giving  of  a  charge 
that  motive  forms  no  part  of  the  crime  of  mur- 
der, and  that,  if  the  defendant  did  the  act,  mo- 
tive fomis  no  part  of  the  defense,  was  error,  not- 
withstanding tbe  correctness  in  the  abstract  of 
the  charge  yiven,  since  the  jury  might  consider 
the  motive  m  determining  the  intent. 

[Ed.  Note. — For  casps  in  point,  see  Cent.  Dig. 
vol.  26.  Homicide,  {  592.] 

Appeal  from  Supreme  Court,  Apjtellate  Di- 
vision, First  Department. 

84N.B.-S7 


Gustav  Dinser  was  convicted  of  murder  In 
the  second  degree,  and,  from  an  order  of  tbe 
Appellate  Division,  First  Depai-tment  (121 
App.  DIv.  738,  106  N.  Y.  Supp.  496),  reversing 
a  Judgment  of  the  Court  of  General  Sessions 
of  New  York  City  on  the  verdict  of  convic- 
tion, the  people  appeal.    Affirmed. 

William  Travers  Jerome,  DIst.  Atty.  (Rob- 
ert O.  Taylor,  of  counsel),  for  the  People. 
Henry  Hardwldie,  for  respondent 

WERNER,  J.  For  the  purposes  of  this  ap- 
ixeal,  we  need  not  dwell  at  length  upon  the 
story  of  the  tragedy  which  had  its  sequel  in 
the  indictment  of  tbe  defendant  for  the  crime 
of  murder  in  the  first  degree,  and  his  convic- 
tion of  murder  in  the  second  degree.  Upon 
defendant's  appeal  from  the  Judgment  of  con- 
viction, the  learned  Appellate  Division  de- 
cided that  he  was  entitled  to  a  new  trial,  and 
we  concur  in  that  conclusion,  but  upon  dif- 
ferent grounds.  The  order  reversing  the  judg- 
ment of  conviction  recites  that  it  is  based 
wholly  upon  questions  of  law,  that  the  facts 
bare  been  examined,  and  no  error  found 
therein.  -The  opinion  of  the  learned  court 
clearly  indicates,  however,  that  the  reversal 
proceeded  upon  the  theory  that  the  evidence 
of  the  prosecution  failed  to  establish  one  of 
the  essential  elements  of  the  crime  of  mur- 
der in  the  second  degree,  to  wit,  tbe  Intent  to 
kill.  In  that  reasoning  we  do  not  concur. 
We  think,  on  the  contrary,  that  the  evidence 
was  strong  enough  to  Justify  the  submission 
of  the  question  of  Intent  to  the  Jury  as  an  is- 
sue of  fact  for  their  determination.  That 
question  was  very  clearly  and  fairly  discussed 
by  the  learned  trial  court,  and,  if  It  were  not 
for  one  grave  error  in  an  otherwise  admirable 
charge,  we  should  be  disposed  to  disagree 
with  the  learned  Appellate  Division  and  to 
uphold  the  Judgment  of  conviction.  The  bar- 
est outline  of  a  few  salient  facts  will  serve 
as  an  introduction  to  the  question  upon  which 
we  think  the  order  of  tbe  Appellate  Division 
must  be  sustained. 

The  defendant  for  some  time  prior  to  tbe 
commission  of  the  homicide  charged  against 
him,  had  been  a  widower  with  three  children 
of  tender  y^ars  who  needed  a  mother's  care. 
He  was  a  plumber  whose  comparatively  scant 
earnings  compelled  him  to  live  in  tbe  typical 
New  York  tenement,  where  these  children 
were  left  during  working  hours  to  make  shift 
for  themselves,  and  this  condition,  having 
been  brought  to  the  attention  of  the  agent  of 
the  "Gerry"  society,  led  to  the  suggestion  that 
tbe  defendant  must  provide  himself  with  a 
housekeeper.  With  this  in  view  he  sougnt 
counsel  of  a  woman  of  bis  acquaintance  who 
arranged  a  meeting  between  the  defendant  and 
one  Agnes  Renaude,  a  young  unmarried  wo- 
man who  had  a  child  about  two  years  of  age. 
The  result  of  this  interview  was  an  agree- 
ment at  once  consummated,  that  the  defend- 
ant and  Renaude  would  live  together.  The 
woman's  story  was  to  the  effect  tha't  this  ar- 
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rangement  was  entered  Into  upon  the  defend- 
ant's definite  promise  to  marry  her  In  the 
following  week.  The  defendant  testified  that 
marriage  had  been  discussed,  but  never  actu- 
ally agreed  upon.  Whatever  the  truth  as  to 
that  may  be,  they  were  not  married,  but  lived 
together  apparently  as  husband  and  wife. 
This  continued  for  several  months,  during 
which  their  relations,  so  far  as  disclosed  by 
the  record,  were  apparently  peaceable  if  not 
happy.  Then  the  little  victim  of  the  boml- 
cide,  the  Illegitimate  child  of  Renaude,  was 
brought  into  the  family.  The  evidence  cleai^ 
ly  permits  the  inference  that  this  poor  un- 
fortunate aroused  in  the  defendant  a  spirit 
of  antagonism  which  was  evinced  by  harsh- 
ness of  treatment  and  not  infrequent  acts  of 
physical  violence  towards  her.  From  that 
time  forth  the  defendant  and  Renaude  in- 
dulged in  occasional  quarrels,  In  which,  ac- 
cording to  the  testimony  of  Renaude  and  her 
Immediate  neighbors,  the  defendant  stigma- 
tized the  child  as  a  "brat"  and  "bastard," 
and  thus  matters  continued  until  Sunday, 
September  3,  1905.  The  defendant's  move- 
ments during  the  early  part  of  that  day  are 
of  no  present  importance.  The  day  had  ap- 
parently been  uneventful  until  evening,  when 
Renaude  and  the  defendant  went  out  to  call 
upon  the  person  at  whose  house  they  had  first 
met.  After  thus  passing  the  larger  part  of 
the  evening,  they  started  for  home,  arriving 
there  shortly  l>efore  midnight  According  to 
Renaude's  story  the  defendant  asked  her  to 
go  downstairs  and  get  a  pint  of  beer  for  him, 
and,  when  she  demurred  because  she  was 
afraid,  he  struck  her  upon  the  head  with  one 
of  his  shoes  which  he  bad  taken  off.  Thereup- 
on he  went  out,  and,  returning  in  about  half 
an  hour,  asked  Renaude:  "Where  Is  that  brat 
of  yours?"  Having  been  told  that  she  was 
In  the  bed  with  his  three  children,  he  took 
her  from  the  bed,  brought  her  into  the  living 
room,  and  threw  her  upon  the  floor.  The 
mother  attempted  to  restrain  him,  but  he 
struck  the  child  with  his  fist  a  number  of 
times,  and  continued  to  strike  her  until  she 
was  torn  from  him  by  the  mother,  who  then 
fled  into  the  kitchen.  The  defendant  followed 
her,  striking  her  with  an  iron  plumber's  tool, 
and  again  attacked  the  child,  hitting  her 
dgain  at  least  three  times  with  Ills  fist.  With- 
out going  unnecessarily  Into  the  harrowing 
details  of  the  distracted  mother's  story,  it 
may  simply  be  added  that  she  says  that  at 
this  Juncture  it  was  discovered  that  the  child 
was  dead,  and  that  the  defendant  at  once 
suggested  the  necessity  of  getting  rid  of  the 
body. 

The  defendant's  story  is  essentially  differ- 
ent, and,  if  true,  is  calculated  to  acquit  him 
of  Intentional  homicide,  although  he  admits 
that  he  administered  a  blow  which  threw  the 
child  against  a  desk  and  caused  her  accident- 
al death.  That  is  of  no  moment  now,  for  we 
are  at  present  concerned  with  only  so  much 
of  the  story  told  for  the  prosecution  as  re- 
lates to  the  error  In  the  charge  of  the  trial 


court  to  which  we  have  alluded.  As  we  have 
already  suggested,  the  evidence  which  l)ore 
upon  the  circumstances  surrounding  and  pre- 
ceding the  homicide  raised  an  Issue  of  fact 
upon  the  question  whether  the  defendant  at- 
tacked the  child  of  tender  years  with  such  an 
amount  and  kind  of  violence  as  to  support 
the  inference  of  murderous  Intent,  or  wheth- 
er the  tragic  result-  was  due  to  a  single  blow 
administered  in  the  heat  of  passion  without 
ulterior  design.  As  bearing  upon  this  ques- 
tion, defendant's  counsel  asked  the  trial  court 
to  charge  "that  it  is  proper  for  the  Jury  to 
consider,  in  connection  with. the  guilt  or  in- 
nocence of  the  defendant  In  this  case,  what 
motive  he  may  have  bad.  If  any,  to  kill  the 
deceased."  In  response  to  this  request  the 
court  declined  to  charge  upon  that  subject, 
except  as  he  had  previously  charged,  and  de- 
fendant's counsel  excepted.  Then  the  court 
added:  "Motive  forms  no  part  of  the  crime 
of  murder.  Where  you  believe,  gentlemen  of 
the  Jury,  from  the  evidence,  that  the  defend- 
ant did  the  act,  and  did  it  beyond  a  reason- 
able doubt,  motive  forms  no  part  of  the  de- 
fense." This  latter  charge,  although  entirely 
correct  as  an  abstract  proposition,  did  not 
cover  the  request  above  quoted;  and,  when 
we  refer  to  the  previous  portions  of  the 
charge  upon  the  subject  of  motive,  we  flnd 
that  the  Jury  had  not  been  instructe'd  that 
motive  may  be  considered  upon  the  question 
of  intent.  It  Is  true  that  motive  is  not  an  es- 
sential Ingredient  of  the  crimes  of  murder 
in  the  first  and  second  degrees.  Murder  In  ei- 
ther of  these  degrees  may  he  committed  with- 
out a  motive,  but  never  without  intent.  And, 
as  bearing  upon  the  question  of  intent,  motive 
or  absence  of  motive  may  present  considera- 
tions of  the  utmost  importance.  Murderous 
intent  may  be  inferred  from  motive  clearly 
established,  and,  conversely,  absence  of  mo- 
tive, even  If  not  conclusive,  may  be  considered 
as  pertinent  to  the  question  of  intent  where 
that  is  In  issue.  We  think  the  trial  court 
should  have  charged  as  requested  upon  the 
subject  of  motive,  and  for  that  reason  we  af- 
firm the  order  of  the  Appellate  Division  re- 
versing the  Judgment  of  conviction  and  grant- 
ing a  new  trial. 

CULLEN,  C.  J.,  and  GRAT,  VANN,  WII/- 
LARD  BARTLETT,  and  CHASE,  JJ^  con- 
cur.   HAIGHT,  J„  disseuta. 

Order  affirmed. 

(192  N.  T.  54) 

VILLAGE  OF  HAVBRSTRAW  v.   ECKER- 
SON  et  al. 

(Court  of  Appeals  of  New  Tork.    April  14, 1808.) 

1.  Municipal  Cobporations— Streets— Pbks- 
BBVATioN— Actions— Right  to  Sue. 

A  municipal  corporation  may  resort  to  a 
court  of  eqnity  for  the  preservation  of  its  streets 
and  highways,  and  for  the  protection  of  the 
rights  of  the  public  therein,  when  their  perma- 
nency and  the  public  use  thereof  are  menaced. 
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2.  Saub— REOui.ATion    or    Stbeets— Iicplied 

POWEBS. 

The  powers  conferred  by  the  provisions  of 
the  general  village  law,  which  relate  to  the  ad- 
ministration of  villase  streets,  imply  every  in- 
cidental power  essential  to  preserve  the  public 
rights  therein. 

3.  Sake. 

By  the  highway  law,  whose  provisions  are 
generally  applicable  to  village  streets,  unless 
modified  by  other  special  provisions,  the  highway 
commissioners  of  towns  are  empowered  to  main- 
tain an  equitable  action  in  the  name  of  the  town 
for  the  preservation  of  its  highways ;  but  inas- 
much as  the  village  law  creates  "a  separate  high- 
way district"  of  the  village,  vesting  exclusive 
control  in  the  village  trustees  over  the  streets,  it 
is  a  special  provision  modifying  the  general  high- 
way law,  and  the  authority  of  the  highway  com- 
missioners is  transferred  to  and  vests  in  the 
village  authorities. 

4.  Adjoining  Landownebs— Biqht  to  Latkb- 
al  suppobt. 

As  between  the  proprietors  of  adjacent  land 
neither  proprietor  may  excavate  bis  own  soil  so 
as  to  cause  that  of  bis  neighbor  to  loosen  and 
fall  into  the  excavation. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
YOl.  1,  Adjoining  Landowners,  fj  7-20.] 

5.  Sahb. 

The  right  to  lateral  support  is  not  so  much 
an  easement  as  it  is  a  ri^t  incident  to  the  own- 
ership of  the  respective  lands. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adjoining  landowners,  {§  7-20.] 

6.  MuHiciPAi.  Cobpobations—Stbeets— Right 
TO  Latebal  Suppobt. 

In  the  case  of  adjacent  landowners  the 
right  to  lateral  support  is  only  to  the  support  of 
the  land  in  its  natural  state,  while  in  the  case 
of  a  street  the  right  exists  in  the  public,  though 
the  improvements  thereon,  to  fit  it  for  its  in- 
tended use  as  a  public  highway,  add  to  the 
lateral  pressure,  and  it  makes  no  difference 
whether  the  fe,e  of  the  street  is  in  the  municipal- 
ity, or  whether  it  holds  and  controls  it  by  a 
lesser  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  86,  Municipal  Corporations,  f(  1441-1450.] 

7.  Same. 

With  regard  to  the  right  to  lateral  support, 
a  municipality  is  not  under  a  similar  obligation 
to  the  owner  of  land  abutting  a  street  as  adja- 
cent landowners  are  to  each  other,  because  with 
respect  to  the  construction  and  maintenance  of  a 
public  highway  it  exercises  a  governmental  func- 
tion, and  can  come  under  no  liability  in  its  rea- 
sonable performance  thereof. 

8.  Same  —  Actions— Injunction— Removing 
IiATEBAi,  Suppobt. 

Whether  the  acts  of  persons  menace  the  con- 
dition of  a  highway  in  a  direct  manner,  or  in- 
directly, by  so  digging  or  excavating  upon  the 
adjacent  lands  as  to  affect  the  lateral  support, 
and  to  cause  or  to  threaten  the  subsidence  of  the 
highway,  the  exercise  of  the  equitable  power  of 
the  court  may  properly  be  invoked  by  the  mu- 
nicipality in  restraint  of  their  continuance. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  for  Injunction  by  the  village  of 
Haverstraw  against  3.  Esler  Eckerson  and 
otbera  From  an  order  of  the  Appellate  Di- 
vision (108  N.  T.  Supp.  50G)  affirming  an  in- 
terlocutory judgment  overruling  a  demurrer 
to  the  complaint,  defendants  appeal  by  per- 
mission.   Aflarmed. 

Appeal  from  an  order 'of  the  Appellate  Dl- 
▼iBion  in  tlie  Second  Judicial  Department  af- 
flrming   an   Interlocutory    Judgment,    wbich 


overruled  a  demurrer  to  the  complaint  Per- 
mission was  given  to  appeal  to  this  court, 
and  the  following  questions  were  certified: 

"First  Has  a  village  Incorporated  under 
the  general  village  law  capacity  to  maintain 
an  action  in  equity  to  restrain  threatened  in- 
jury to  a  public  street? 

"Second.  Has  such  a  village  the  right  to 
maintain  an  action  in  equity  to  restrain  the 
taking  down,  removing,  or  otherwise  inter- 
fering with  the  lateral  support  of  a  public 
street  by  the  lands  of  a  defendant  abutting 
on  ^ch  public  streets? 

"Third.  Has  the  public  any  right  to  the 
lateral  support  of  the  adjacent  land  abutting 
upon  but  wholly  outside  of  the  lines  of  such 
public  street  for  the  purpose  of  sustaining 
the  bed  of  the  public  highway? 

"Fourth.  Is  the  land  belonging  to  a  pri- 
vate individual  adjacent  to  a  public  highway, 
but  wholly  outside  the  lines  of  such  public 
highway,  subject  to  the  burden  In  favor  of 
the  public  of  affording  lateral  support  to 
such  public  highway? 

"Fifth.  Does  the  complaint  in  this  action 
state  sufficient  tacts  to  constitute  a  cause  of 
action? 

"Sixth.  May  the  plaihtift,  a  municipal  cor- 
imratlon,  maintain  this  action  against  the  de- 
fendants under  ail  the  facts  and  circumstan- 
ces alleged  In  the  complaint?" 

The  complaint  alleges  that  the  plaintiff 
was  incorporated  under  the  former  village 
law  of  the  state,  and  that  it  Is  subject  to  the 
present  general  Tillage  law,  as  enacted  in 
1897.  Laws  1897,  p.  366,  c.  414.  It  sets 
forth  the  Jurisdiction  of  the  plaintUTs  board 
of  tmst'ees  over  its  public  streets  and  high- 
ways, the  existence  of  a  certain  street  known 
aa  "Jefferson  street"  which,  with  other 
streets  and  highways,  had  been  established 
and  dedicated  for  the  public  use,  and  had 
been  duly  accepted  by  the  plaintiff,  the  pub- 
lic use  of  the  streets  for  more  than  50  years, 
under  the  jurisdiction  and  control  exercised 
by  the  piaintifTs  officers,  and  the  ownership 
by  thef  defendant  Eckerson  of  certain  lands 
adjacent  to  Jefferson  street  It  alleges  that 
the  defendants  have  wrongfully  and  unlaw- 
fully excavated  and  removed  clay,  sand,  and 
other  materials  from  Eckerson's  land,  adja- 
cent to  Jefferson  street  for  use  in  brickyards, 
and  have  Interfered  with,  endangered  and 
destroyed  the  lateral  support  of  said  utreet, 
encroaching  upon  it, ,  and  rendering  It  un- 
safe for  passage,  and  creating,  by  reason 
thereof,  a  public  nuisance.  It  alleges  that 
they  are  still  engaged  in  such  acts,  that  they 
threaten  and  Intend  to  continue  the  same, 
and  that,  by  reason  thereof,  the  street  "is 
greatly  endangered  and  rendered  liable  t» 
slide  and  cave  into  such  excavations,"  and 
that  the  properties  of  various  persons  on 
that  side  of  the  street  are  likewise  in  danger. 
Judgment  is  demanded  enjoining  and  re- 
straining the  defendants  "from  excavating 
and  removing  clay,  sand,  and  other  materials 
from  the  land    •    •    •    adjacent  to  Jeffer- 
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son  street,  so  as  to  cause  said  street  •  •  • 
to  subside  or  slide  down  into  the  excavations 
upon  said  adjoining  property,"  trom  "Inter- 
fering wltli  the  lateral  support  of  said 
street,"  and  requiring  them  to  "restore  said 
street  to  Its  former  and  original  condition, 
•  •  •  and  to  restore  the  lateral  support 
thereof  where  the  same  has  been  removed 
or  otherwise  Interfered  with."  The  defend- 
ants demurred  to  the  complaint  for  want  of 
legal  capacity  in  the  plaintiff  to  maintain  the 
action,  and  for  the  Insufficiency  of  the  facts 
stated  to  constitute  a  cause  of  action. 


Henry    Bacon,    for    appellants. 
Wheeler,  for  respondent. 


Alonzo 


GBAY,  J.  (after  stating  the  facts  as  above). 
The  questions  presented  by  this  appeal  are 
simply  whether  the  village  of  Haverstraw 
has  the  legal  capacity  to  maintain  an  action 
for  equitable  relief,  and,  if  It  has,  whether 
a  cause  of  action  is  made  out  upon  the  al- 
legations of  Its  complaint  I  think  that  the 
first  of  these  questions  was  settled  by  our  de- 
cision in  the  case  of  Village  of  Oxford  v. 
"WUloughby,  181  N.  Y.  155,  73  N.  E.  677.  Up- 
on its  authority,  as  Ui  reason,  we  must  hold 
that  a  municipal  corporation  may  resort  to  d 
court  of  equity  for  the  preservation  of  its 
streets  and  highways,  and  for  the  protection 
of  the  rights  of  the  public  therein,  when 
their  permanency  and  the  public  use  thereof 
are  menaced.  In  the  Village  of  Oxford's 
Case  the  judgment,  which  we  upheld,  re- 
strained the  defendant  from  continuing  a 
certain  encroachment  upon  a  street  of  the 
village,  which  consisted  in  an  excavation 
within  Its  lines  for  the  foundations  of  a 
building.  In  that  case  the  right  of  the  mu- 
nicipality to  maintain  an  action  for  equitable 
relief  was  contested  and  the  question  was 
carefully  considered.  It  was  held  that  the 
village  possessed  this  right,  not  only  under 
the  general  rule,  which  concedes  to  the  mu- 
nicipal corporation  the  right  to  exercise,  be- 
yond the  powers  expressly  granted,  such  in- 
cidental powers  as  are  indispensable  for  the 
proper  protection  of  the  public  rights,  when 
menaced  by  an  act  which  amounta  to  a  pub- 
lic nuisance,  but  also  under  the  general  high- 
way law  of  the  state.  The  powers  conferred 
by  the  provisions  of  the  general  village  law 
which  relate  to  the  administration  of  village 
streets  Imply  every  incidental  power  essen- 
tial to  conserve  the  public  rights  therein.  By 
the  highway  law,  whose  provisions  are  gen- 
erally applicable,  unless  modiiied  by  other 
and  special  provisions,  the  highway  com- 
missioners of  towns  are  empowered  to  main- 
tain such  an  action  In  the  name  of  the  town ; 
but  Inasmuch  as  the  village  law  creates  "a 
separate  highway  district"  of  the  village, 
vesting  an  exclusive  control  In  the  village 
trustees  over  the  streets,  the  special  provi- 
sion modifies  the  general  highway  law  and 
the  authority  of  the  highway  commissioners 
Is  transferred  to,  and  vests  tn,  the  village  au- 


thorities. The  question  was  discussed  in  tbe 
Village  of  Oxford's  Case,  and  I  think  further 
discussion  needless  here. 

As  to  the  otiier  question  In  this  case,  tbe 
proposition  of  the  appellants  Is  that  "the 
doctrine  of  lateral  support  does  not  apply  to 
the  conditions  which  arise  between  an  owner 
along  a  public  street  and  the  public  Interest- 
ed In  the  highways."  I  do  not  think  the 
proposition  is  quite  correct  As  between  the 
proprietors  of  adjacent  lands  neither  pro- 
prietor may  excavate  his  own  soli  so  as  to 
cause  that  of  his  neighbor  to  loosen  and 
fall  Into  the  excavation.  The  right  to  lateral 
support  is  not  so  much  an  easement  as  it  is 
a  right  incident  to  the  ownership  of  the  re- 
spective lands.  It  Is  true  that  the  applica- 
tion, of  the  doctrine  in  the  case  of  a  public 
street  or  highway  will  be  somewhat  broad- 
er. In  the  case  of  adjacent  landowners  the 
right  Is  only  to  the  support  of  the  land  In 
Its  natural  state,  while  In  the  case  of  the 
street  or  highway  the  Improvement  of  the 
land,  to  fit  It  for  its  intended  use  as  a  pub- 
lic highway,  may  tend  to  add  to  the  lateral 
pressure.  But  that  would  be  the  permanent 
and  natural  condition  of  the  land  acquired 
for  the  public  travel.  It  Is  further  true  that 
the  municipality  Is  not  under  a  similar  ob- 
ligation to  the  abutting  owner,  and  for  the 
reason  that,  with  respect  to  the  construction 
and  maintenance  of  the  public  highway.  It  ex- 
ercises a  governmental  ■  function  and  can 
come  under  no  liability  In  its  reasonable  per- 
formance thereof.  It  constitutes  an  excep- 
tion to  the  general  rule  of  lateral  support 
See  2  Dillon  on  Municipal  Corporations  (4th 
Ed.)  §  901,  and  Moore  v.  City  of  Albany,  98 
N.  Y.  396,  page  407.  I  think  that  the  preser- 
vation of  lateral  support  to  a  highway  as 
constructed  and  prepared  for  the  public  use 
Is  an  obligation  to  the  community  which 
rests  upon  the  adjacent  landowner.  It  la 
an  absolute  right  of  the  public.  In  the  mainte- 
nance of  which  the  members  of  the  communi- 
ty are  concerned.  It  is  of  no  materiality 
whether  the  fee  of  the  street  or  highway  is 
in  tbe  municipality,  or  whether  It  holds  and 
controls  it  by  a  lesser  title.  The  municipali- 
ty is  the  incorporation  of  the  inhabitants  of 
the  village  district,  and  It  Is  their  representa- 
tive, and  tbe  trustee  of  their  equitable  rights. 
In  Its  board  of  trustees  is  vested,  by  the  stat- 
ute, tbe  exclusive  control  and  supervision  of 
the  streets  and  public  grounds,  and  It  Is  but 
a  just  result  that,  whatever  the  rights,  legal 
or  equitable,  of  the  public  therein,  they  should 
be  enforceable  at  tbe  suit  of  the  municipali- 
ty. It  would  be  a  vain  grant  of  power  by 
the  statute  if  the  Interests  of  the  public  In  a 
street  or  highway  could  not  be  prevented 
from  destruction  or  Impairment  and  pro- 
tected by  resort  to  the  courts.  In  my  opinion 
no  legitimate  consideration  militates  against 
the  restriction  of  the  adjacent  owner's  prop- 
erty rights  to  such  atts  upon  his  land  as  will 
not  Injuriously  affect  the  public  rights  In 
the  highway.    Our  attention  Is  not  called  tb 
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any  case  In  this  court  which  presents  this 
precise  question,  and  I  hare  not  been  able 
to  find  any;  but  In  MUburn  t.  Fowler,  27 
Hun,  568,  we  have  an  explicit  utterance  upon 
the  subject  by  the  present  chief  Judge  of  this 
court.  In  that  case  an  Injunction  was  grant- 
ed at  the  suit  of  an  owner  of  land  abutting 
upon  a  highway  which  restrained  the  defend- 
ants from  so  digging  on  their  own  land  as  to 
endanger  the  safety  of  the  highway.  It  was 
obeerred  by  Judge  Cullen,  speaking  for  the 
General  Term,  that:  "It  is  claimed  that 
ttiere  is  no  right  of  lateral  support  for  the 
aitreet,  unless  It  is  alleged  and  shown  that 
the  highway  Is  in  its  natural  state,  and  free 
from  superincumbent  earth,  which  may  in- 
crease the  lateral  pressure.  This  doctrine 
which,  in  the  absence  of  any  statutory  regu- 
lations, controls  the  relative  rights  between 
adjacent  owners,  has  no  application  to  the 
case  of  a  highway." 

My  conclusion  Is  that,  whether  the  acts  of 
persons  menace  the  condition  of  a  highway 
In  a  direct  manner,  or  indirectly,  by  so  dig- 
ging or  ezcaTatlng  upon  the  adjacent  lands 
as  to  affect  the  lateral  support,  and  to  cause 
or  to  threaten  tlie  subsidence  of  the  highway, 
the  exercise  of  the  equitable  power  of  the 
court  may  properly  be  invoked  by  the  mu- 
nicipality in  restraint  of  their  continuance. 

For  these  reasons,  I  advise  that  the  order 
appealed  from  should  be  affirmed,  with  costs, 
and  that  the  questions  certified  should  be  an- 
swered in  the  affirmative. 

CDLLBN,  C.  J.,  and  HAIGHT,  VANN, 
WERNER,  HISCX)CK  and  CHASE,  JJ,  con- 
cur. 

Order  affirmed. 

Cuz  n.  T.  86) 

In  re  GOLDSTICKER'S  WILL. 

(Court  of  Appeals  of  New  Tork.    April  14, 
1008.) 

1.  Wills— Revocation. 

One  lackine  testamentary  capacity  is  In- 
capable of  revoking  a  will  previously  made  by 
bim. 

[Ed.  Note.— For  cases  In  iwlnt,  see  Cent  Dig. 
vol.  49,  Wills,  S  440.] 

2.  Jttdguents  —  Conclusiveness  —  Pbobate 
jubisdiction. 

The  principle  that  a  Judgment  or  final  de- 
termination in  a  judicial  proceeding  coocludes 
the  parties  thereto  on  all  matters  necessarily  de- 
cidod  therein  whenever  they  are  put  in  issue  in 
other  litigations  applies  to  decrees  of  surrogate's 
or  probate  courts  on  other  matters  than  the  pro- 
bating of  wills. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  .Tadgment,  t  1154.] 

3.  Sake— RsrusAi.  or  Pkobate— Conclusive- 
ness. 

Under  Code  Civ.  Proc.  S  2620,  providing 
that  a  decree  admitting  to  probate  a  will  of  per- 
sonal property  is  conclusive  as  an  adjudication 
on  all  questions  determined  by  the  surrogate,  un- 
less reversed  on  appeal  or  revoked  by  the  sur- 
rogate, a  surrogate's  decree  rejectinif  a  will  is  as 
conclusive  on  the  parties  to  the  probate  proceed- 
ings in  all  controversies  relating  to  personalty  as 


a  decree  admitting  to  probate,  though  not  con- 
clusive so  far  as  the  wiil  relates  to  realty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  1303.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

In  the  matter  of  the  will  of  David  Gold- 
sticker.  From  an  order  (108  N.  Y.  Supp.  489, 
123  App.  Div.  474)  affirming  a  decree  of  the 
surrogate  admitting  a  will  to  probate,  Samuel 
Ooidstlcker  and  another  appeal.     Affirmed. 

Moses  Weinman,  for  appellants.  William 
Ooidstlcker,  for  respondents. 

CULLEN,  C.  J.  David  Ooidstlcker  died 
October  22,  1905.  Thereafter  the  present  ap- 
pellants propounded  for  probate  in  the  sur- 
rogate's court,  in  the  county  of  New  York, 
a  will  of  said  Ooidstlcker  liearing  date  July 
6,  1005.  All  the  parties  in  interest,  including 
the  present  respondents,  were  cited,  and  the 
probate  contested.  The  will  was  rejected, 
and  probate  thereof  refused  by  a  decree  made 
by  the  surrogate,  which  declared  that  the  will 
was  not  properly  executed,  and  that  the  de- 
ceased at  the  time  of  the  execution  thereof 
was  of  unsound  mind  and  incompetent  to 
make  a  will.  Thereafter,  and  on  December 
21,  1006,  the  respondents  offered  for  probate 
a  will  of  said  deceased  dated  January  17, 
1895.  That  probate  was  contested  by  the  ap- 
pellants, who  put  in  evidence  the  will  of  July, 
1005,  to  prove  a  revocation  of  the  earlier 
will.  Thereupon  the  proponents  put  in  evi- 
dence, over  the  objections  and  exception  of 
the  contestants,  the  decree  rejecting  said  will 
and  denying  probate  thereof.  The  will  of 
January,  1895,  was  admitted  to  probate,  and 
the  decree  of  the  surrogate  has  been  affirmed 
by  the  Appellate  Division,  from  wtioje  Judg- 
ment the  present  appeal  Is  taken. 

The  counsel  for  the  appellants  contends 
that  as  the  will  of  July,  1905,  was  offered 
only  to  show  a  revocation  of  the  earlier  will 
(It  contained  an  express  provision  revoking 
all  former  wills),  the  decree  of  the  surrogate 
rejecting  that  instrument  and  denying  it  pro- 
bate was  neither  conclusive  nor  material  on 
the  Issues  so  presented.  It  is  doubtless  true 
that  under  certain  clrcumstauces  an  instru- 
ment may  be  effective  as  a  revocation  of  pre- 
vious wills,  and  yet  fail  as  a  will  itself;  for 
by  section  53  of  the  Revised  Statutes  (2  Rev. 
St  [1st  Ed.]  pt  2,  c.  6,  tit  1.  p.  66)  the  revoca- 
tion of  a  second  will  does  not  revive  the  first. 
Therefore,  a  second  will  might  Itself  be  re- 
voked, and  yet  be  operative  to  revoke  a  prior 
will.  That  was  the  question  Involved  in  the 
case  In  re  Estate  of  ColUgan,  5  N.  Y.  Civ. 
Proc.  R.  198.  In  this  case,  however,  the  will 
was  denied  probate  for  lack  of  testamentary 
capacity  on  the  part  of  the  testator  to  execute 
the  same,  and,  as  the  testator  was  incompe- 
tent to  make  the  disposltory  provisions  of  the 
will,  he  was  equally  incompetent  to  make  its 
revocatory  provisions.  Delafleld  v.  Parish,  25 
N.  Y.  9,  opinion  of  Selden,  J.  (page  98).  There- 
fore the  only  question  In  the  case  is  as  to  the 
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effect  of  the  decree  of  the  surrogate  rejecting 
the  will  upon  the  parties  to  the  contest  when 
Involved  In  another  litigation. 

The  general  principle  that  a  judgment  or 
final  determination  In  a  judicial  proceeding 
concludes  the  parties  thereto  upon  all  matters 
necessarily  decided  therein  whenever  they 
are  put  In  issue  In  other  litigations  Is  unques- 
tioned. Nor  can  It  be  well  questioned  that 
this  principle  obtains  as  to  decrees  of  surro- 
gate's or  probate  courts  on  other  matter  than 
the  probating  of  wills.  1  Freeman  on  Judg- 
ments (4th  Ed.)  g  319b;  2  Black  on  Judg- 
ments, §  633.  That  this  proposition  should 
be  open  to  limitations  or  to  doubt  as  to  the 
decrees  of  such  courts  on  the  admission  or  re- 
jection of  wills  arises  from  two  circumstan- 
ces: First,  at  common  law  the  factum  of  a 
will  was  as  to  real  estate  solely  cognizable  by 
courts  of  law,  while  as  to  personalty  it  was 
within  the  exclusive  jurisdiction  of  the  ec- 
clesiastical courts;  and,  second,  the  peculiar 
and  somewhat  loose  method  of  procedure  in 
the  ecclesiastical  courts  (which  Is  the  original 
source  of  our  own  procedure ;  Matter  of  Brick 
Estate,  15  Abb.  Prac.  12)  on  the  probate  of 
wills.  The  title  of  the  executor  was  derived 
from  his  letters  testamentary,  for  which  the 
probate  of  the  will  was  necessary.  The  title 
to  real  estate  under  a  will  could  be  asserted 
in  an  action  at  law,  the  same  as  under  a  deed 
or  any  other  source  of  title,  although  the  will 
had  never  been  proved  in  the  ecclesiastical 
courts  (Harris  v.  Harris,  26  N.  X.  433),  and  it 
followed  that  a  decree  in  that  court  was  with- 
out force  or  effect  tn  an  action  at  law  as  to 
the  realty.  The  converse  of  that  proposition 
was  also  true  that  a  judgment  in  an  action 
at  law  was  without  force  in  the  probate  pro- 
ceedings in  the  ecclesiastical  courts.  In  the 
famous  mae  of  Stewart's  Ez'r  v.  Lispenard, 
26  Wend.  255,  the  Court  of  Errors  held  the 
testator  competent  to  execute  a  will  and  the 
personalty  passed  under  it,  while  in  an  ac- 
tion of  ejectmeut  a  jury  found  thAt  the  tes- 
tator was  Incompetent  and  the  realty  passed 
as  in  case  of  Intestacy.  See  Delafleld  v.  Par- 
ish, 25  N.  Y.  28.  The  Revised  Statutes  pro- 
.  vided  for  the  probate  of  wills  of  real  estate 
in  the  surrogate's  court,  but  the  effect  of 
such  probate  was  merely  to  effect  a  record  of 
the  will,  which  record  could  be  offered  in 
evidence  in  lien  of  the  original,  the  same  as 
the  record  of  a  deed.  Subsequently  the  pro- 
bate before  the  surrogate  of  a  will  of  realty 
was  made  presumptive  evidence  of  its  valid 
execution.  In  Corley  v.  McEImeel,  149  N.  Y. 
228,  43  N.  E.  028,  relying  on  the  general  prin- 
ciple of  the  conclusiveness  of  judgments  and 
the  fact  that  the  Code  did  not  provide  in 
terms  for  the  effect  of  a  decree  rejecting  a 
will,  the  appellants  contended  that  such  de- 
cree was  conclusive  against  the  devisees  In  an 
action  of  partition.  This  contention  was 
overruled  by  this  court  Our  decision  was 
not,  however,  based  on  the  omission  of  the 
Code  to  specify  the  effect  of  the  decree  re- 
jecting a  will,  but  on  the  gfound  that  at  com- 


mon law  the  decree  of  the  pro'jate  court  was 
not  conclusive  in  actions  relating  to  real  es- 
tate, and,  as  in  such  actions  the  parties  had 
been  entitled  to  a  determination  of  the  ques- 
tion of  the  valid  execution  of  the  will  by  a 
jury,  that  it  was  doubtful  at  least  whether 
the  Legislature  could  deprive  them  of  that 
right  Therefore  the  decision  in  that  case 
has  no  application  here. 

The  conclusiveness  as  to  personalty  of  a 
decree  admitting  a  will  to  probate  is  not  de- 
nied, nor  could  it  well  be  in  the  face  of  sec- 
tion 2626  of  the  Code  of  Civil  Procedure, 
which  expressly  declares  that  such  a  decree 
shall  be  conclusive  except  in  an  action  brought 
under  section  2653a  of  the  Code,  which  sec- 
tion substantially  provides  for  a  review  of 
the  surrogate's  determination  by  a  jury.  But 
the  appellants'  reliance  is  on  the  fact  that 
there  is  no  provision  in  the  Code  as  to  the 
effect  of  a  decree  rejecting  a  will.  Before 
discussing  this  omission,  we  shall  consider 
the  state  of  the  law  prior  to  the  enactment 
of  either  the  Code  or  the  Revised  Statutes. 
As  already  stated,  the  probate  proceedings  in 
the  ecclesiastical  courts  were  peculiar,  and 
proof  of  the  execution  of  a  will  could  be  made 
ex  parte.  Probate  thus  obtained  was  called 
probate  in  common  form.  Within  a  reason- 
able period  thereafter  any  of  the  parties  la 
Interest  might  require  an  executor  to  make 
a  solemn  probate.  To  this  proceeding  all 
parties  in  Interest  were  cited  and  on  Its  hear- 
ing any  contest  was  made.  The  original  ad- 
mission to  probate  bad  no  effect  in  the  second 
proceeding,  though  it  was  conclusive  until 
revoked  and  protected  all  parties  acting  under 
the  will.  But  a  decree  in  the  second,  or  in 
solemn,  form,  was  conclusive  on  the  parties, 
and  seems  to  have  been  equally  so  when 
the  decree  reje<-ted  the  will  as  when  It  granted 
probate.  1  Williams  on  Ez'rs,  p.  304 ;  Brlt- 
tleston  v.  Clark,  2  Lee  Epc  R.  248.  In  Wills 
V.  Spragglns,  3  Grat  (Va.)  555,  it  was  held 
that  the  sentence  of  a  court  of  probate  pro- 
nounced on  the  merits  by  which  an  Instru- 
ment propounded  as  a  will  was  rejected  was 
conclusive  and  binding,  and  that  the  instru- 
ment could  not  again  be  propounded.  In  the 
opinion  rendered  in  that  case,  the  court  after 
reviewing  the  English  practice,  said:  "The 
foregoing  views  bring  us  to  the  distinction  be- 
tween the  effect  of  the  probate  sentence  when 
pronounced  in  favor  of  the  instrument  and 
Its  effect  when  pronounced  against  it  And 
here  It  is  obvious  that  there  can  be  none  in 
regard  to  the  second  or  final  probate  proceed- 
ing. The  sentence  in  that  is  equally  conclu- 
sive whether  it  be  for  or  against  the  will. 
•  •  ♦  Tills  construction  of  our  statute 
conforms  to  the  probate  law  of  the  ecdesias- 
tical  courts  by  which  there  can  be  no  repro- 
pounding  of  the  instrument  after  a  sentence 
against  it  on  the  merits,  whether  the  former 
propounding  has  been  in  solemn  form  or  In 
common  form.  The  rule  is  well  established." 
In  Schultz  V.  Schultz,  10  <}rat  (Va.)  358, 
60  Am.  Dea  335,  it  was  held  that  a  wUI  pro- 
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poonded  by  a  party  Interested  and  rejected 
on  the  merits  could  not  again  be  propounded 
by  tbe  same  party.  Gibson  v.  Brown,  1  Nott 
ft  McC.  S26,  arose  in  South  Carolina  at  a 
very  early  time  when  the  practice  seems  to 
have  been  the  same  as  that  prevailing  in  the 
ecclesiastical  courts  of  England.  On  a  cita- 
tion to  the  executor  to  reprobate  a  will  in 
solemn  form,  tbe  ordinary  made  an  order  re- 
jecting the  instrument  This  was  held  con- 
dnslTe.  Tbe  principle  Is  recognized  by  Jus- 
tice Story,  who,  in  the  case  of  Tompkins  v. 
Tompkins,  1  Story  (U.  S.)  547,  Fed.  Gas.  No. 
14,091,  said:  "The  sentence  or  decree  of  the 
proper  ecdeslastlcal  court  as  to  the  personal 
estate  Is  not  only  evidence,  but  Is  conclusive 
as  to  the  validity  or  invalidity  of  the  will; 
BO  that  the  same  question  cannot  be  re-ex- 
amined or  litigated  In  any  other  tribunal." 
Of  course,  if  It  cannot  be  assailed  In  any  oth- 
er tribunal  equally.  It  cannot  be  assailed  In 
a  different  litigation  before  the  same  tribu- 
nal. In  Bogardus  v.  Clark,  4  Paige,  623,  it 
was  said:  "So  far  as  the  personal  estate  of 
tbe  decedmt  was  concerned,  tbe  surrogate 
had  exclusive  original  jurisdiction  to  try  and 
determine  the  validity  of  the  will,  and  the  de- 
cision of  this  court,  upon  the  appeal  from  his 
decision,  is  binding  and  conclusive  in  all 
courts  and  all  places  until  it  shall  be  revers- 
ed upon  an  appeal  to  a  higher  tribunal.  It  Is 
In  tbe  nature  of  a  proceeding  in  rem,  to 
which  any  person  having  an  interest  may 
make  himself  a  party  by  applying  to  tbe  prop- 
er tribunal  before  which  said  proceeding  is 
had,  and  who  will  therefore  be  bound  by  the 
sentence  or  decree  of  such  tribunal,  although 
he  is  not  In  fact  a  party."  On  authority, 
therefore,  a  decree  of  the  probate  court  re- 
jecting a  will  of  personalty  made  after  a  con- 
test on  the  merits  is  eqoally  conclusive  with 
a  decree  probating  It 

The  explanation  of  the  Code  provision  that 
the  probate  of  a  will  of  personalty  shall  be 
conclusive  Is  simple.  It  Is  founded  on  a  pro- 
vision of  the  Revised  Statutes.  2  Rev.  St 
(1st  Bd.)  pt  2,  c.  6,  tit  1,  p.  61,  i  29.  The 
revisers'  note  to  the  section  states  that  It  la 
only  declaratory  of  the  existing  law,  and  ref- 
erence Is  made  to  PhllllpB  on  Evidence,  where 
it  is  stated  that  payments  made  to  an  execu- 
tor and  dealings  by  or  with  him  are  protect- 
ed by  tbe  probate  of  a  will  subsequently  re- 
voked. It  Is  further  to  be  observed  that  sec- 
tion 2625  of  tbe  Code,  which  is  a  reproduction 
of  section  21,  c.  460,  p.  528,  Laws  1837,  pro- 
vides that  the  surrogate,  when  he  decides 
against  the  BuBicIency  of  the  will,  must  make 
a  decree  to  that  effect  and  specify  tbe  grounds 
of  that  decree.  The  Revised  Statutes,  as 
well  as  the  present  Code  of  Civil  Procedure, 
»ntain  elaborate  provisions  for  an  appeal 
from  a  decision  of  the  Surrogate's  Court 
whether  admitting  or  rejecting  a  will.  In 
Stewart's  E^x'r  v.  Lispenard,  supra,  probate 
was  denied  by  the  surrogate,  the  circuit 
Judge,  and  chancellor,  the  Judgments  of  all  of 
whom  were  reversed  by  the  Court  of  Errors, 


which  directed  the  will  to  be  admitted.  If 
the  surrogate's  decree  rejecting  a  will  con- 
cludes no  party,  the  affirmance  of  that  decree 
on'  appeal  can  have  no  greater  effect.  Nor 
would  the  reversal  on  appeal  of  a  judgment 
admitting  a  will  to  probate  be  any  more  ef- 
ficacious. Not  only  would  this  be  a  most 
anomalous  condition  of  the  law,  but  no  plaus- 
ible reason  can  be  given  for  the  anomaly.  We 
hold,  therefore,  that  the  decree  of  the  surro- 
gate rejecting  the  will  was  conclusive  on  tbe 
parties  to  the  probate  proceeding  in  all  con- 
troversies relating  to  personalty.  Of  course, 
so  far  as  the  will  relates  to  real  estate,  the 
decree  Is  not  conclusive.  Corley  v.  McEl- 
meel,  supra. 

The  order  appealed  from  should  be  af- 
firmed, with  costs. 

GRAT,  HAIGHT,  VANN,  WERNER,  HIS- 
COCK,  and  CHASE,  JJ.,  concur. 

Order  affirmed. 


UM  N.  T.  47.) 

9UAYLB  V.  STATE. 

(Court  of  Appeals  of  New  Tork.    April  14, 

1008.) 

1.  States— Actions — Consent  to  bk  Suei>— 
Statutobt  Pbo vision. 

Under  Code  Civ.  Proc.  {  264,  givine  the 
Court  of  Claims  jnrisdictioD  to  hear  and  de- 
termine a  private  claim  against  the  state,  which 
shall  have  accrued  within  two  years  before  it  is 
filed,  recognition  by  statute  of  a  claim  for 
printing  under  a  contract  with  the  state  is  not 
necessary  to  give  the  Court  of  Claims  jurisdic- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statse,  H  178-187.] 

2.  OouBTS— CouBT  or  Ci.aims— Jubisdiction. 

Code  Civ.  Proc  f  264,  gives  the  Court  of 
Claims  jnrisdiction  to  bear  and  determine  a 
private  claim  against  the  state  which  shall  have 
accrued  within  two  years  before  it  is  filed,  pro- 
vided that  it  lias  no  jurisdiction  of  a  claim  sub- 
mitted by  law  to  any  other  tribunal  or  officer 
for  audit  or  determination.  State  Finance  Law, 
Laws  1897,  p.  338,  c.  413,  J  4,  makes  it  the  duty 
of  the  Comptroller  to  audit  and  liquidate  claims 
against  the  state,  if  payment  thereof  is  provided 
for  by  law.  Plaintiff's  claim  was  for  work  done 
under  a  contract  to  do  the  public  printing,  other 
than  legislative  printing,  for  the  payment  of 
which  money  was  provided  under  the  appropria- 
tion or  snpply  bill.  Held,  that  his  claim  was 
within  the  exception  of  section  264,  and  was  not 
witliin  the  jurisdiction  of  the  Court  of  Claims. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department. 

Action  by  Oliver  A.  Quayle  against  the 
state  of  New  Tork.  From  a  judgment  of  the 
Appellate  Division,  Third  Department  (106 
N.  T.  Supp.  361,  124  App.  DIv.  81),  which  af- 
firmed, as  to  the  first  cause  of  action,  a  Judg- 
ment of  the  Court  of  Claims  dismissing  a 
claim,  plaintiff  appeals.    Affirmed. 

William  3.  Roche,  for  appellant  William 
S.  Jackson,  Atty.  Gen.  (Timothy  L  Dillon,  of 
counsel),  for  the  State. 

GULLEN,  G.  J.  In  pursuance  of  the  pro- 
visions of  the  statute  in  November,  1900,  a 
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contract  was  entered  Into  by  the  state  officers 
on  bebalf  of  the  state  and  one  Williams, 
whereby  said  Williams  agreed  to  do  the  pub- 
lic printing,  other  than  legislative  printing, 
during  the  years  1901  and  1902,  for  certain 
specified  prices.  With  the  consent  of  the  pub- 
lic officers  Williams  assigned  the  contract  to 
the  claimant  Quayle,  who  executed  It.  In 
January,  1903,  the  appellant  filed  a  claim  In 
the  Court  of  Glaims  founded  upon  two  alleg- 
ed causes  of  action:  (1)  For  the  alleged  bal- 
ance due  him  on  the  printing  actually  done 
under  the  contract;  (2)  for  an  alleged  breach 
of  the  contract,  In  that  the  state  bad  given 
some  of  the  printing  to  which  the  claimant 
was  entitled  under  the  contract  to  third  par- 
ties. At  the  close  of  the  evidence  the  Court 
of  Claims  dismissed  the  claim  as  to  each 
cause  of  action.  The  Appellate  Division  af- 
firmed the  dismissal  as  to  the  first  cause  of 
action,  but  reversed  as  to  the  second.  The 
claimant  has  appealed  to  this  court  from  so 
much  of  the  judgment  of  the  Appellate  Divi- 
sion as  affirmed  the  Judgment  of  the  Court  of 
Claims. 

The  jurisdiction  of  the  Court  of  Claims  is 
defined  by  section  264  of  the  Code  of  Civil 
Procedure,  which,  at  the  time  of  the  filing  of 
the  claim  in  suit,  was  as  follows:  "The  Court 
of  Claims  possesses  all  the  powers  and  juris- 
diction of  the  board  of  claims.  It  also  has 
Jurisdiction  to  hear  and  determine  a  private 
claim  against  the  state,  which  shall  have  ac- 
crued within  two  years  before  the  claim  Is 
filed.  It  may  also  bear  and  determine  any 
claim  on  the  part  of  the  state  against  the 
claimant,  or  against  his  assignor,  at  the  time 
of  the  assignment;  and  most  gender  Judg- 
ment for  such  sum  as  should  be  paid  by  or  to 
the  state.  But  the  court  has  no  jurisdiction 
of  a  claim  submitted  by  law  to  any  other 
tribunal  or  officer  for  audit  or  determination." 
It  appears  from  the  opinion  of  the  Court  of 
Claims  that  that  learned  court,  while  conced- 
ing that  the  statute  was  broad  enough  to  con- 
fer upon  the  court  authority  to  hear  and  de- 
termine ail  private  claims,  held  that  the 
claim  must  first  be  recognized  by  the  state  by 
some  statute  referring  it  to  the  court  for  ad- 
judication. The  theory  upon  which  the  court 
reached  this  conclusion  is  substantially  this: 
That,  because  of  the  immunity  from  suit  of 
the  state  as  sovereign,  there  can  be  no  such 
thing  as  a  valid  claim  against  the  state  un- 
til it  has  recognized  It  as  such.  We  think 
this  view  of  the  effect  of  the  state's  immunity 
from  suit  is  entirely  erroneous.  The  fact 
that  it  may  be  Impossible  to  enforce  a  claim 
does  not  prove  that  the  claim  Is  not  valid. 
The  federal  Constitution  Inhibits  the  state 
from  passing  any  law  impairing  the  obliga- 
tion of  contracts,  and  this  provision  applies 
to  contracts  with  the  state  itself  as  well  as 
to  those  of  third  parties.  Danolds  v.  State, 
89  N.  Y.  36,  42  Am.  Rep.  277.  Therefore  a 
breach  of  Its  contract  by  the  state  creates  a 
valid  cause  of  action.  Immunity  of  the  state 
from  suit  merely  prevents  Its  enforcement 


When,  however,  the  state  confers  upon  a 
court  Jurisdiction  to  hear  and  determine  all 
claims  against  it,  or  all  claims  of  a  particu- 
lar class,  the  situation  In  that  court  is  the 
same  as  if  tlie  claim  were  against  a  private 
Individual  or  corixiratlon.  There  are  cases  In 
which  the  claims  against  the  state  rest  not  on 
legal,  but  on  moral  or  equitable  obligations 
which  the  state  may  recognize  or  refuse  to 
recognize  at  its  pleasure.  Such  were  the 
cases  of  Cole  v.  State,  102  N.  T.  48,  6  N.  E. 
277;  O'Hara  v.  State,  112  N.  Y.  146,  19  N.  R 
659,  2  L.  R.  A.  603,  8  Am.  St  Rep.  726;  Cay- 
uga County  V.  State,  153  N.  T.  279,  47  N.  E. 
288.  In  none  of  these  cases,  even  had  the 
state  been  subject  to  suit  the  same  as  an  in- 
dividual, could  a  court  have  awarded  Judg- 
ment against  it.  The  obligation  against  the 
state  was  an  Imperfect  one,  which  being 
founded  In  right  and  Justice  this  court  held 
the  state  could  recognize  and  satisfy,  but  un- 
til recognized  It  had  no  legal  force.  Doubt- 
less In  cases  of  this  character  it  is  necessary 
that  there  should  be  some  statute  expressly 
authorizing  the  Court  of  Claims  to  hear  and 
adjudicate  the  claim,  but  in  other  cases  the 
court  has  power,  without  special  statute,  to 
determine  the  validity  of  a  claim  unless  It 
Is  of  a  character  which  by  the  terms  of  tbie 
Code  is  withdrawn  from  its  jurisdiction. 

The  Appellate  Division,  whUe  repudiating 
the  doctrine  of  the  court  below,  sustained  its 
decision  as  to  the  first  cause  of  action  on  the 
ground  that  the  qualification  expressed  in  the 
section  of  the  Code  cited,  to  the  efCect,  "But 
the  court  has  no  jurisdiction  of  a  claim  sub- 
mitted by  law  to  any  other  tribunal  or  officer 
for  audit  or  determination,"  withdrew  from 
the  jurisdiction  of  the  Court  of  Claims  any 
claim  for  money  earned  under  the  contract 
By  section  4  of  the  state  finance  law  (Laws 
1897,  p.  338,  c.  413)  It  Is  made  the  duty  of  the 
Comptroller  to  "examine,  audit,  and '  liqui- 
date the  claims  of  all  persons  against  the 
state,  if  payment  thereof  out  of  the  treasury 
is  provided  for  by  law."  It  would  seem, 
therefore,  that  any  .dalm  for  money  earned 
under  the  contract  was  the  subject  of  audit 
by  the  Comptroller.  The  learned  counsel  for 
the  appellant,  however,  contends  that  this  ia 
giving  too  broad  a  construction  to  the  quali- 
fication expressed  In  the  Code,  that  that  qual- 
ification or  exception  should  be  limited  to 
such  claims  of  a  special  character  as.  are 
made  the  subject  of  allowance  by  some  par- 
ticular officer  or  board  of  officers,  such  as  a 
reclamation  of  purchase  money  paid  for  state 
lands  on  a  failure  of  title,  which  must  be 
presented  to  the  commissioners  of  the  land 
office,  a  claim  for  the  destruction  of  a  canal 
boat  obstructing  the  navigation  of  the  canals, 
which  must  be  presented  to  the  anperlntend- 
ent  of  public  works,  and  a  claim  for  overpaid 
taxes,  which  must  be  presented  to  the  Comp- 
troller. The  learned  counsel  further  relies  on 
the  fact  that  no  such  limitation  was  Imposed 
upon  the  predecessors  of  the  Court  of  Clainss. 
the  state  board  of  audit  (Laws  1876,  p.  4T7, 
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c.  444),  and  the  board  of  claims  (Laws  1883, 
p.  211,  c.  205),  and  that  the  exception  was 
first  prescribed  by  Statute  1897,  p.  14,  c.  36, 
creating  the  present  Court  of  Ciaims  and  pre- 
scribing the  procedure  therein.  It  is  possi- 
ble that  under  the  broad  language  of  the 
earlier  statutes  any  claim  against  the  state 
might  have  been  presented  either  to  the 
board  of  audit  or  board  of  claims,  though 
we  very  much  doubt  if  It  was  the  intent  of 
the  Legislature  to  confer  on  either  body  Juris- 
diction to  determine  claims  arising  out  of  the 
current  expenses  of  the  state  govemmeut  to 
defray  which  appropriations  were  annually 
made.  In  the  opinion  rendered  by  Chief 
Judge  Parker  in  the  case  of  People  ez  rel. 
Grannis  v.  Roberts,  163  N.  Y.  70,  67  N.  B.  98, 
Is  to  be  found  a  most  elaborate  and  careful 
review  of  the  history  of  the  powers  of  the 
Comptroller  over  the  audit  of  claims  from 
the  earliest  i>eriod  in  the  history  of  this  state. 
He  shows  that,  with  the  exception  of  a  period 
of  about  one  year — an  intermission  apparent- 
ly due  to  accident,  not  design — the  Comptrol- 
ler always  possessed  the  power  of  auditing 
claims  against  the  state,  and  that  payments 
could  not  be  enforced  from  the  state  treasury 
without  such  audit  The  creation  of  the 
board  of  audit,  the  board  of  claims,  and  the 
present  Court  of  Claims  was  rendered  neces- 
sary by  the  constitutional  amendment  of  1874, 
which  enacted  that  the  Legislature  should 
neither  audit  nor  allow  any  private  claim  or 
account  against  the  state,  but  might  appro- 
priate money  to  pay  such  claims  as  should 
have  been  audited  and  allowed  according  to 
law.  Article  3,  J  19.  PreviouB  to  this  con- 
Btitutional  amendment,  the  only  oflScer  or 
tribunal  authorized  to  adjust  claims  against 
the  state  (with  a  few  exceptions)  was  the 
Comptroller,  and  he  was  limited  to  claims, 
the  payment  of  which  had  been  provided  by 
law.  1  Rev.  St.  ast  Bd.)  p.  170,  pt.  1,  c  8, 
tit.  8,  8  1,  subd.  7,  made  it  J»ls  duty  "to  ex- 
amine and  liquidate  the  claims  of  all  persona 
against  the  state.  In  cases  where  provision  for 
the  payment  thereof  shall  have  been  made  by 
law;  and  where  no  such  provision,  or  an  in- 
sufficient provision  shall  have  been  made,  to 
examine  the  claim  and  report  the  facts,  with 
bis  opinion  thereon,  to  the  Legislature."  The 
Constitution  having  Inhibited  the  enactment 
of  private  statutes  In  such  matters,  the  Legis- 
lature created  the  various  tribunals  which 
have  been  mentioned.  Nevertheless  the  power 
of  the  Comptroller  to  audit  claims  for  the 
payment  of  which  there  had  been  appropria- 
tions remained  unafCected.  It  is  difficult  to 
believe  that  the  Legislature  In  creating  the 
board  of  audit  or  of  claims  Intended  to  leave 
it  optional  with  any  claimant  to  apply  either 
to  the  Comptroller  or  to  the  board  for  an  au- 
dit of  bis  claim,  or  to  allow  an  appeal  from 
the  Comptroller  to  the -board.  The  Legisla- 
ture doubtless  Intended  to  confer  on  .the 
boards  power  to  adjudicate  those  claims 
which  lay  beyond  the  auditing  power  of  the 
Comptroller,  and  for  the  allowance  of  which 


the  only  method,  previous  to  the  constitution- 
al amendment,  had  been  direct  action  by  the 
Legislature.  As  already  said,  the  language 
of  the  statute  previous  to  1897  may  have  been 
too  broad  to  permit  of  this  limitation,  but  the 
question  was  definitely  set  at  rest  by  the 
enactment  in  that  year  of  section  264  of  the 
Code  of  Civil  Procedure.  The  first  cause  of 
action  of  the  claim  In  this  case  was  for  work 
done  under  the  contract  for  the  payment  of 
which  money  was  provided  under  the  appro- 
priation or  supply  bill.  We  hold  that  claims 
for  such  current  expenses  of  the  state  govern- 
ment as  are  provided  for  by  those  statutes 
must  be  presented  to  the  Comptroller  for  au- 
dit. The  question  whether,  where  the  Comp- 
troller has  refused  audit  because  the  appro- 
priation has  been  exhausted,  a  claim  may  be 
submitted  to  the  Court  of  Claims,  It  is  uu- 
necessaiy  to  determine.  The  evidence  in  this 
case,  while  It  shows  arbitrary  action  on  the 
part  of  the  Comptroller  In  cutting  down  the 
claimant's  bill  for  work  done,  plainly  estab- 
lishes that  he  did  act  upon  these  bills,  audit 
and  liquidate  them.  If  the  Comptroller  ex- 
ceeded his  power  In  allowing  as  payment  less 
than  the  contract  prices,  the  claimant's  rem- 
edy was  by  direct  proceeding  against  him  to 
review  that  audit.  We  think  the  Appellate 
Division  was  right  on  both  the  propositions 
which  we  have  discussed ;  and  that  Its  Judg- 
ment should  be  affirmed,  with  costs. 

GRAY,  HAIGHT,  VANN,  WERNER,  WIL- 
LARD  BARTLETT,  and  CHASE,  JJ„  con- 
cur. 

Judgment  aflflrmed. 


cm  N.  T.  61) 

WARD  V.  CITY  TRUST  CO.  OF  NEW  YORK 
et  al. 

(Court  of  Appeals  of  New  York.    April  14, 
1908.) 

1.  Bills  and  Notes— Notice  to  Tbansfebbe 

— COBPOBATE   PaFEB  —  TBANBFEB  BT   OFFI- 
CES. 

Where  a  bank  in  making  a  loan  to  a  cor- 
poration delivered  to  the  corporation's  president  • 
a  cashier's  check  payable  to  the  corporation, 
which  the  president  indorsed  in  his  official  ca- 
pacity, and  delivered  to  a  trust  company  in  pay- 
ment of  an  individaal  loan  made  to  himself  and 
another,  the  form  of  the  check  was  notice  to 
the  trust  company  that  the  president  of  the  cor- 
poration was  using  corporate  property  to  pay 
his  personal  debt  in  apparent  violation  of  its 
rights,  the  effect  of  which  notice  was  to  put  the 
trust  company  on  inquiry  to  determine  whether 
the  president  of  the  corporation  was  authorized 
so  to  use  its  funds  both  as  against  a  corporation 
and  its  creditors. 

[Ed.  Note.— B'or  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  ff  830-841.] 

2.  Same— Bona  Fide  Pubchasebs— Rights— 

AB.SENCE  of  iNQtriBT. 

Where  a  cashier's  check  tendered  In  pay- 
ment of  a  debt  was  sufficient  on  its  face  to  ex- 
cite suspicion  as  to  the  rieht  of.  the  payer  to  so 
use  the  check,  the  creditor  in  accopting  the 
check  without  inquiry  was  still  entitled  to  the 
rights  of  a  bona  fide  purchaser,  if  reasonable 
inquiry  would  have  led  to  the  knowledge  of  facts 
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which  would  have  dixpelled  the  presuaiption  of 
illcKal  use,  but  was  nlso  chargeable  with  Itnowl- 
edge  of  such  unfavorable  facts  as  reasonable  in- 
quiry would  have  discovered  in  relation  to  the 
defect  that  miade  the  inquiry  necessary. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  7,  Bills  and  Notes,  {$  830-841.] 

3.  Same  —  Evidence  —  Good  Faith  —  "Bad 
Faith." 

Defendant  trust  company  loaned  $125,000 
to  U.  and  K.  to  purchase  the  stocli  of  a  corpora- 
tion, which  amount  was  equal  to  one-half  of  its 
entire  capital.  This  loan  was  made  in  consid- 
eration of  an  usurious  rate  of  interest,  and  also 
an  additional  bonus,  the  trust  company  requiring 
a  transfer  of  the  stock  as  collateral,  and  also 
two  representatives  on  the  board  of  directors. 
When  the  debt  matured  U.,  as  president  of  the 
corporation,  procured  a  larger  loan  from  a  bank 
for  the  corporation's  benefit,  and  as  a  part  of 
the  proceeds  received  a  cashier's  check  payable 
to  the  corporation,  which  he  indorsed  as  its 
president  and  paid  to  the  trust  company  in  pay- 
ment of  its  loan  to  himself  and  K.  as  individuals 
and  for  a  surrender  of  the  stock.  Held,  that  the 
trust  company  was  bound  to  inquire  through  its 
representatives  on  the  board  of  directors  of  the 
corporation  concerning  U.'sactual  or  implied  pow- 
er to  so  use  the  corporation's  assets,  and  since 
such  inquiry  would  have  disclosed  no  such  au- 
thority, but  would  also  have  shown  that  such 
use  of  the  corporation's  property  would  render 
It  insolvent,  the  trust  company  was  not  a  bona 
fide  purchaser  either  as  against  the  corporation 
or  its  creditors,  under  Negotiable  Instmmenta 
Law,  Laws  1887.  p.  732,  c.  612,  S|  91,  94.  95, 
declaring  bad  faith  to  consist  of  notice  of  facts 
which,  if  unexplained,  would  show  that  the  pur- 
chaser was  taking  property  to  which  the  payer 
had  neither  right  nor  title. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  062.] 

4.  CoRPOBATiONS  —  Tbarsfeb  of  Assets  — 

RiOBTS   OF   CREDITOBS. 

A  corporation  even  by  joint  action  of  all  its 
officers,  directors,  and  stockholders  cannot  au- 
thorize the  voluntary  application  of  the  corpora- 
tion's assets  to  the  individual  debts  of  its  offi- 
cers to  the  prejudice  of  creditors  of  the  corpora- 
tion. 

5.  Same— Batification— TJsE  of   Stock. 

The  president  and  secretary-treasurer  of  a 
corporation  having  borrowed  money  from  a  trust 
company  individually  to  pay  for  the  corpora- 
tions stock,  and  deposited  the  stock  as  collateral 
security,  thereafter  obtained  a  surrender  of  the 
stock  by  paying  the  loan  with  a  cashier's  check 
payable  to  the  corporation,  which  the  president 
indorsed  to  the  trust  company  without  authority. 
_  The  trust  company  accepted  the  check  without 
'  inquiry,  and  the  corporation  becoming  insolvent, 
the  president's  interest  in  the  stock  was  trans- 
ferred to  a  reorganizing  committee  in  consid- 
eration of  a  release  of  a  claim  of  the  corpora- 
tion's creditors  against  the  president's  wife  in 
respect  to  other  property,  after  which  this  stock 
was  voted  by  the  creditors  in  the  process  of  re- 
organizing toe  corporation  and  consolidating  it 
with  certain  others.  Held  that  since,  when  the 
stock  was  pledged  to  the  trust  company  and 
surrendered,  it  was  pledged  and  surrendered  as 
the  individual  property  of  the  president  and 
secretary  of  the  corporation,  and  not  as  the 
property  of  the  corporation,  and  when  transferred 
and  voted  by  the  reorganising  committee,  it  was 
still  not  the  property  of  the  corporation,  the 
corporation's  creditors  and  assignee  were  not 
estopped  by  such  use  of  the  stock  to  sue  the  trust 
company  to  recover  the  amount  of  such  cashier's 
check  as  a  misappropriation  of  the  corporation's 
assets. 
Eaight  and  Gray,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tision,  First  Department. 


Action  by  Charles  M.  R.  Ward  against  the 
City  Trust  Company  of  New  York,  implead- 
ed with  the  Hartman  Manufacturing  Com- 
pany. From  a  Judgment  of  the  Appellate 
Division  (117  App.  Dlv.  180,  102  N.  Y.  Supp. 
p.  50)  affirming  a  judgment  on  tbe  report  of 
a  referee  dismissing  tbe  complaint,  plaintiff 
appeals.    Reversed,  and  new  trial  ordered. 

Thomas  Thacher.  for  appellant  Morgan 
J.  O'Brien,  for  respondent 

VANN,  J.  In  March,  190f,  Frank  A.  Um- 
sted,  but  recently  a  salesman  In  the  employ 
of  the  Hartman  Manufacturing  Company,  a 
Pennsylvania  corporation,  and  William  L. 
Klefer,  a  lawyer,  borrowed  $125,000  of  the 
defendant  the  City  Trust  Company,  a  New 
York  corporation,  In  their  own  names,  and 
for  their  own  benefit  They  had  previously 
arranged  to  purchase  the  entire  capital  stock 
of  tbe  Hartman  Company  of  the  face  valne 
of  $250,000  for  $110,000,  and  they  used 
enough  of  tbe  proceeds  of  the  k>an  to  pay 
for  such  stock,  which  they  pledged  as  ooUat«> 
al  to  their  promissory  note  given  to  secure 
tbe  loan.  The  trust  company  knew  that  the 
bulk  of  tbe  money  was  to  be  used  to  pay  for 
the  stock,  although  it  believed  that  the  pur- 
chase price  was  much  larger.  The  Interest 
reserved  was  at  tbe  rate  of  14  per  cent  a 
year,  and  a  commission  of  over  $5,000  was 
paid  In  addition.  As  a  condition  of  the  loan, 
which  was  procured  by  misrepresentation 
and  fraud  on  the  part  of  Umsted  and  Klefer, 
Chapman,  a  director,  and  Plnmmer,  a  repre- 
sentative of  the  trust  company,  were  elected 
directors  of  the  Hartman  Company  to  look 
after  tbe  interests  of  the  former  until  tbe 
loan  should  be  paid.  At  tbe  same  time  Um- 
sted was  elected  president  and  Klefer  secre- 
tary and  treasurer.  No  part  of  tbe  pro- 
ceeds of  the  loan  was  turned  over  to  tbe 
Hartman  Company,  or  used  for  its  bmeflt 
nor  was  any  representation  made  that  it  was 
procured,  or  was  to  be  used  in  its  behalf. 
Tbe  period  of  credit  was  six  months,  and 
about  60  days  before  It  expired  Cmsted  and 
Klefer  applied  to  the  trust  company  for  an- 
other loan,  which  was  refused,  but  consent 
was  given  to  the  payment  of  the  note  before 
maturity.  Thereupon  Umsted,  on  the  2d  of 
August,  1901,  falsely  representing  that  tbe 
loan  from  the  City  Trust  Company  for  $125,- 
000  "had  been  made  for  the  Hartman  Com- 
pany," procured  a  loan  for  the  latter  from 
the  Hanover  Bank  for  $200,000,  which  was 
secured  by  the  promissory  note  of  the  Hart- 
man Company,  Indorsed  by  Umsted  and 
Klefer,  and  the  certificates  of  all  the  stock 
of  the  Hartman  Company  were  pledged  as 
collateral.  In  paying  over  the  proceeds  of 
that  loan  the  Hanover  Bank  delivered  to  Um- 
sted, at  bis  request,  to  enable  blm  to  pay  the 
loan  to  the  trust  company  and  redeem  the 
certificates  of  stock,  Its  check  for  $125,000, 
payable  to  tbe  order  of  the  Hartman  Manu- 
facturing Company,  and  placed  the  balance 
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of  $75,000  to  the  credit  of  that  company  on 
its  books.    Umsted  Indorsed  the  check  In  the 
name  of  the  Hartman  Manufacturing  Com- 
pany by  himself  as  president  and  general 
manager,  and  delivered  It  to  the  City  Trust 
Company  In  payment  of  the  note  made  by 
himself  and  Kiefer.    The  Hartman  Company 
received  no  consideration  for  the  use  made 
by  Umsted  of  said  cheek.    The  note  as  well 
as  the  certificates  of  stock  pledged  as  collater- 
al thereto  were  surrendered  to  Umsted.    The 
money  lent  was  out  of  the  x>osse8sion  of  the 
trust  company  only  from  March  27th  until 
August  2d,  BO  that  the  Interest  actually  re- 
ceived was  at  the  rate  of  more  than  20  per 
cent  per  annum.    At  the  time  of  this  trans- 
action Umsted,  as  president  of  the  Hartmau 
Company,  had  been  authorized  by  a  resolu- 
tion of  the  board  of  directors  "to  take  charge 
of  all  the  property  and  business  of  the  com- 
pany" and  to  make  and  sign  "all  checks, 
notes,  contracts,  and  other  obligations  of  the 
corporation."    After  adopting  said  resolution 
the  directors  held  no  further  meetings  until 
after  all  rights  Involved  In  this  action  had 
become   fixed   and    unchangeable.      Umsted 
transacted  all  the  business  of  the  company. 
There  was  no  by-law  of  the  Hartman  Com- 
pany, nor  any  resolution  of  Its  board  of  di- 
rectors, authorizing  the  use  of  its  money  or 
assets  to  pay  other  than  corporate  obliga- 
tions, or  retiring  the  use  made  of  said  check. 
Between  three  and  four  months  after  the 
check  had  been  so  used  the  Hartman  Com- 
pany failed,  and  all  its  property,  except  its 
alleged  right  to  recover  from  the  City  Trust 
Company   said   sum   of   $125,000,    was   sold 
at  the  Instance  of  a  reorganization  committee 
composed    of    creditors,    and    the    proceeds, 
amounting  to  $238,000,  applied  proportionate- 
ly upon  Its  debts,  leaving  still  unpaid  the 
sum  of  $371,140.29.    The  remaining  claims  of 
the  various  creditors  were  assigned  to  the 
plaintiff,  who  recovered  judgment  against  the 
Hartman  Company  for  the  amount  thereof, 
and  an  execution  Issued  thereon  was  returned 
unsatisfied.    Said  judgment  Is  wholly  unpaid. 
Of  that  indebtedness  the  sum  of  $226,840.62 
was  In  existence  on  the  2d  of  August,  1901, 
and  prior  to  the  date  of  the  withdrawal  from 
the  assets  of  the  Hartman   Manufacturing 
Company  of  said  sum  of  $125,000  used  to  pay 
the  debt  of  Umsted  and  Kiefer  to  the  City 
Ttvst  Company  for  that  amount.    That  with- 
drawal made  the  Hartman  Company  insol- 
vent, and  the  object  of  this  action  was  to  re- 
cover from  the  trust  company  the  sum  thus 
misappropriated. 

The  referee  before  whom  the  action  was 
tried,  after  finding  the  foregoing  facts  in 
substance,  further  found  that  the  trust  com- 
pany acted  in  good  faith,  with  no  intent  to 
hinder,  delay,  or  defraud  the  creditors  of  the 
Hartman  Company;  that  the  form  of  the 
cashier's  check  was  notice  to  the  trust  com- 
pany that  the  money  represented  thereby  was 
the  property  of  the  Hartman  Company ;  that 
the  trust  company,  knowing  that  Umsted  and 


Kiefer  owned  all  the  capital  stock  of  the 
Hartman  Company,  and  believing  that  they 
were  authorized  to  dispose  of  said  check, 
made  no  Inquiry  as  to  the  authority  of  Um- 
sted as  president  and  general  manager  to  use 
the  same  in  payment  of  the  individual  debt 
of  himself  and  Kiefer,  or  as  to  the  financial 
condition  of  the  Hartman  Company,  or 
whether  the  effect  of  the  withdrawal  of  $125,- 
000  from  Its  assets  would  make  it  Insolvent ; 
that  If  reasonable  Inquiry  had  been  made  It 
would  have  disclosed  the  said  resolution  of 
the  board  of  directors;  that  no  meeting  of 
the  board  had  since  been  held,  and  that  Um- 
sted, after  the  passage  thereof,  had  had  the 
exclusive  control  of  the  business  of  the  com- 
pany. It  was  also  found  that  the  law  of 
Pennsylvania  Is  the  same  as  the  law  of  New 
York  In  the  respect  that  the  amount  of  the 
assets  of  a  corporation  over  and  above  its 
liabilities  are  In  equity  a  trust  fund  held  by 
the  corporation  for  the  benefit  of  creditors; 
that  so  far  as  the  rights  of  creditors  are  con- 
cerned in  this  case  there  Is  no  difference  be- 
tween the  law  of  New  York  and  the  law  of 
Pennsylvania;  and  that  by  the  law  of  the 
latter  state  the  directors  of  an  Insolvent  cor- 
poration may  authorize  a  sale  of  all  or  any 
of  Its  assets  without  authority  from  the 
stockholders  thereof.  The  referee  found  as 
conclusions  of  law  that  the  trust  company 
was  a  bona  fide  holder  for  value  of  said 
check  for  $125,000;  that  It  obtained  a  good 
title  thereto  as  against  the  Hartman  Com- 
pany and  its  creditors;  and  that  the  plain- 
tiff is  not  estopped  to  maintain  this  action  by 
the  use  made  by  the  reorganization  commit- 
tee o'f  the  certificates  of  capital  stock  of  the 
Hartman  Company.  The  complaint  was  dis- 
missed on  the  merits,  with  costs. 

Upon  appeal  to  the  Appellate  Division  the 
Judgment  was  aflBrmed  by  a  divided  vote  up- 
on the  opinion  of  the  referee,  which,  together 
with  the  dissenting  opinion  of  Mr.  Justice 
Scott,  concurred  in  by  Mr.  Justice  McLaugh- 
lin, may  be  found  reported  In  117  App.  Div. 
130,  102  N.  Y.  Supp.  50.  Reference  is  made 
to  these  opinions  for  a  more  detailed  state- 
ment of  the  facts,  which  were  fully  found 
and  clearly  stated. 

The  main  question  presented  for  decision 
Is  whether  the  facts  found,  when  all  are  con- 
sidered together,  support  the  conclusions  of 
law.  The  form  of  the  cheek  in  question  was 
notice  to  the  trust  company  that  Umsted  was 
using  the  property  of  the  coloration  of 
which  he  was  president  to  pay  the  personal 
debt  of  himself  and  Kiefer  In  apparent  vio- 
lation of  Its  rights.  Rochester  &  Charlotte 
Turnpike  Road  Company  v.  Pavlour,  1C4,  N. 
Y.  281,  58  N.  B.  114,  52  L.  R.  A.  790;  Gerard 
V.  McCormlck,  130  N.  Y.  261,  29  N.  B.  115,  14 
li.  R.  A.  234;  Hathaway  v.  County  of  Dela- 
ware, 185  N.  Y.  368,  372,  78  N.  E.  153,  113 
Am.  St  Rep.  009.  The  effect  of  such  notice 
was  to  put  the  trust  company  upon  inquiry 
to  see  whether  It  was  about  to  accept  money 
from  one  to  whom  it  did  not  belong  in  pay- 
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ment  of  Its  own  claim.  Tbe  presumption 
arlslDg  from  the  face  of  the  check  was  that 
It  belonged  to  the  Hartinan  Company,  and 
that  its  president  had  no  right  to  use  it  to 
pay  his  personal  debt  The  purpose  of  the 
law  In  exacting  Inquiry  under  such  circum- 
stances is  to  see  whether  the  apparent  situa- 
tion is  the  actual  situation,  or.  In  other, 
words,  to  learn  whether  facts  exist  to  rebut 
the  presumption.  The  object  is  not  to  discov- 
er negative  facts,  or  such  as  would  not 
arouse  suspicion,  but  positive  facts  which 
would  allay  the  suspicion  already  aroused. 
If,  for  Instance,  reasonable  inquiry  had  been 
made  by  the  trust  company,  and  the  result 
bad  tended  to  show  that  the  check  really  be- 
longed to  Umsted  and  Elefer  and  not  to  the 
HartmaD  Company,  or  that  Umsted  was  au- 
thorized by  that  company  to  use  It  as  he  pro- 
posed, then,  even  If  the  fact  were  otherwise, 
such  inquiry  would  have  tended  to  rebut  the 
presumption  of  illegal  use,  and  to  protect  the 
title  of  the  trust  company.  The  law  goes  fur- 
ther than  this  in  order  to  promote  the  trans- 
fer of  commercial  paper,  for  It  is  settled  that 
If  no  inquiry  is  In  fact  made  to  dispel  the 
presumption,  but  reasonable  Inquiry  would 
have  led  to  the  discovery  of  facts  which 
would  have  dispelled  It,  the  purchaser  of  the 
paper  is  entitled  to  the  benefit  thereof  the 
same  as  If  be  bad  learned  them  by  proper 
investigation.  Wilson  v.  Metropolitan  Elev. 
Ry.  Co.,  120  N.  T.  145,  153,  24  N.  E.  884,  17 
Am.  St  Rep.  025.  This  benefit,  however,  car- 
ries with  it  the  burden  of  responsibility  for 
such  unfavorable  facts  as  reasonable  inquiry 
would  have  discovered  in  relation  to  the  de- 
fect that  made  the  Inquiry  necessary.  Oohn- 
feld  V.  Tanenbaum,  176  N.  Y.  126,  130,  68  N- 
B.  141,  98  Am.  St  Rep.  653 ;  Rochester  &  Char- 
lotte Turnpike  Road  Co.  v.  Pavionr,  1G4  N.  X. 
281,  286.  58  N.  E.  114,  62  L.  R.  A.  790;  Seger 
v.  Farmers'  Loan  &  Trust  Co.,  187  N.  T.  314, 
319,  79  N.  E.  977.  In  the  case  before  us  no 
inquiry  was  made,  although  the  check  was 
for  80  lai^e  an  amount  as  to  Induce  a  pru- 
dent man  to  proceed  with  caution.  The  trans- 
action upon  its  face  Involved  a  gift  to  Umsted 
and  Klefer,  or  the  theft  by  them,  of  a  large 
portion  of  the  assets  of  the  Hartman  Com- 
pany, and  under  such  extraordinary  circum- 
stances reasonable  inquiry  meant  one  prose- 
cuted with  a  degree  of  diligence  adapted 
to  those  circumstances.  Inquiry  of  Umsted 
and  Kiefer  would  not  have  satisfied  the  re- 
quirement for  tt  was  apparent  that  they 
were  acting  in  their  own  Interest  and  hence 
beyond  the  general  scope  of  their  authority. 
Bank  of  New  York  National  Banking  Asso- 
ciation v.  American  Dock  &  Trust  Co.,  143 
N.  Y.  558,  564,  38  N.  E.  713.  The  trust  com- 
pany bad  ample  opportunity  to  learn  all  the 
facts,  for  It  had  representatives  on  the  board 
of  directors  of  the  Hartman  Company,  the 
apparent  owner  of  the  check.  According  to 
the  custom  of  business  men,  and  especially 
of  banks,  the  first  Inquiry  would  have  called 
for  a  resolution  of  the  board  of  directors  aa- 


thorlzlng  Umsted.  to  use  the  check  to  pay  his 
own  debts.  The  minute  book  of  the  board 
was  open  to  examination  by  the  represen- 
tatives of  the  trust  company,  but  when  ex- 
amined it  would  have  shown  no  such  author- 
ity, for  the  resolution  relied  upon,  broad  as 
It  was,  simply  authorized  Umsted  as  presi- 
dent to  take  charge  of  the  property  and 
business  'of  the  company,  and  to  sign  checks, 
notes,  and  other  obligations  in  its  behalf. 
This  meant  that  be  could  do  these  acts  only 
in  transacting  the  business  of  the  company, 
for  no  other  construction  would  be  reason- 
able. There  was  no  suggestion  of  permission 
to  give  away  the  assets  of  the  company,  or 
to  use  them  to  pay  the  personal  debts  of  Ita 
officers.  Such  dangerous  power,  which  might 
Involve  the  ruin  of  the  company,  cannot  be 
conferred  unless  the  intention  is  expressed 
with  the  utmost  clearness.  "If  such  a  power 
is  intended  to  be  given,  it  must  be  expressed 
in  language  so  plain  that  no  other  interpre- 
tation can  rationally  be  given  it  for  it  is 
against  the  general  law  of  reason  that  an 
agent  should  be  intrusted  with  power  to  act 
for  his  principal  and  for  himself  at  the  same 
time."  Bank  of  New  York  Nat  Banking 
Ass'n  V.  Am.  Dock  &  Trust  Ca,  143  N.  Y. 
559,  5C4,  38  N.  E.  713,  714. 

The  next  inquiry  would  naturally  have 
been  whether  Umsted  had  implied  authority, 
to  be  Inferred  from  similar  acts  and  past  con- 
duct known  to  the  directors  of  the  corpora- 
tion, and  not  objected  to  by  them,  but  that 
inquiry  would  have  disclosed  nothing  to  re- 
but the  presumption.  There  is  no  evidence 
that  Umsted,  before  his  misappropriation  ot 
the  check  in  question,  had  ever  used  the  prop- 
erty of  the  corporation  he  represented  to  pay 
his  own  debts  or  otherwise  than  In  the  trans- 
action of  its  business.  No  fact  of  any  kind 
would  have  been  discovered,  because  nouo 
existed,  to  show  authority,  express  or  implied, 
and  the  presumption  would  therefore  have 
stood  in  full  force.  While  inquiry  would 
have  discovered  that  Umsted  hod  full  power 
to  act  for  the  corporation  in  all  its  corporate 
business,  it  would  not  have  shown  that  he 
had  the  right  either  real  or  apparent  to  use 
the  check  in  qnestion  in  payment  of  the  debt 
owing  by  himself  and  Kiefer  to  the  trust  com- 
pany. If  an  officer  of  that  company  "had 
made  the  inquiry,  he  would  liave  learned  the 
facts  already  stated.  He  is  therefore  charge- 
able with  ail  that  these  facts  import  or 
which  is  fairly  to  be  Inferred  from  them." 
Cohnfeld  v.  Tanenbaum,  176  N.  Y.  126,  130, 
68  N.  E.  141,  98  Am.  St  Rep.  653.  If  the 
check  had  been  regular  on  its  face,  that  is, 
if  it  appeared  to  have  passed  through  the 
hands  of  the  Hartman  Company,  and  thence 
into  the  channels  of  commerce,  as  in  a  case 
relied  upon  by  the  respondent,  then,  even  U 
ofllered  in  payment  of  his  personal  debt  by 
one  of  the  officers  of  the  company,  the  taker 
without  notice  would  have  the  right  to  as- 
sume that  the  relations  of  the  various  par- 
ties to  the  paper  were  what  tbey  appeared 
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to  be.  CbeeTer  t.  Pittsburgh,  Sbenango  & 
Lake  Erie  R.  R.  Co.,  150  N.  T.  69,  66,  44 
N.  E.  701,  34  Lw  R.  A.  69,  65  Am.  St  Rep. 
646.  The  case  before  us,  however.  Is  utterly 
different,  for  the  check  showed  on  its  face 
that  It  did  not  belong  to  Umsted  or  Elefer, 
but  to  the  Hartman  Company.  As  was  said 
In  the  Paviour  Case,  supra:  "There  was  a 
shadow  on  the  checks,  and  the  defendant 
could  not.  In  good  faith,  accept  them  until 
it  disappeared.  By  accepting  them  he  did 
an  act  which  he  had  reason  to  believe  would 
affect  the  rights  of  a  third  party,  and  he 
could  not,  in  Justice  to  that  party,  ignore 
the  suspicions  which  the  facts  should  have 
aroused.  One  who  suspects,  or  ought  to  sus- 
pect is  bound  to  Inquire,  and  the  law  pre- 
sumes that  be  knows  whatever  proper  in- 
quiry would  disclose.  While  the  courts  are 
careful  to  guard  the  Isterests  of  commerce 
by  protecting  the  negotiation  of  commercial 
paper,  they  are  also  careful  to  guard  against 
fraud  by  defeating  titles  taken  in  bad  faith, 
or  with  knowledge,  actual  or  Imputed,  which 
amounts  to  bad  faith,  when  regarded  from 
a  commercial  standpoint."  According  to  the 
facts  found  by  the  referee,  when  all  are  read 
together,  we  think  that  proper  Inquiry  by  the 
trust  company  or  Its  officers  would  not  have 
shown  that  Umsted  possessed  the  authority 
which  he  assumed  to  exercise,  but,  on  the 
contrary,  that  he  had  no  such  authority,  ei- 
ther express  or  Implied. 

Thus  far  we  have  confined  the  discussion 
to  the  rights  of  the  Hartman  Company,  and 
to  the  authority  or  want  of  authority  of  its 
president  to  use  the  check  for  his  own  bene- 
fit. The  rights  of  creditors,  however,  were 
also  involved,  for  the  Hartman  Company  was 
insolvent,  yet  the  transaction  on  Its  face  In- 
dicated a  gift  by  that  company  to  Umsted 
and  Kiefer  of  $125,000,  or  precisely  one-half 
of  Its  capital  as  It  stood  at  the  time.  While 
Umsted  and  Kiefer  owned  all  the  stock,  and 
Kiefer  ratified  whatever  Umsted  did,  still 
the  rights  of  creditors  remained,  even  If  the 
corporation  and  its  stockholders  were  ready 
to  give  away  every  right  within  their  power. 
Hurd  T.  N.  Y.  &  Comtfl  Steam  Laundry  Ca, 
167  N.  y.  80,  95,  60  N.  E.  827;  Cole  v.  MIl- 
lerton  Iron  Co.,  188  N.  T.  164,  168,  80  N.  E. 
847,  28  Am.  St  Rep.  615.  It  was  not  enough 
for  the  trust  company  to  part  with  value  by 
surrendering  tlie  note  and  collateral,  for  it 
was  bound  to  act  io  good  faith  in  order  to 
get  good  title.  Negotiable  Instruments  Law, 
U  91,  94,  95,  Laws  1897,  p.  782,  &  612.  Bad 
faith  In  taking  commercial  paper  does  not 
necessarily  Involve  furtive  motives,  for  It 
exists  when  the  purchaser  has  notice  of  facts 
which.  If  unexplained,  would  show  that  he 
was  taking  the  property  of  one  who,  to  quote 
again  from  Paviour  Case,  "owed  him  nothing. 
In  payment  of  a  claim  that  he  held  against 
Miuie  one  else.  *  *  *  Even  If  his  actual 
good  faith  Is  not  questioned,  if  the  facts 
shown  to  him  should  have  led  him  to  Inquire, 
and  by  inquiry  be  would  have  discovered  the 


real  situation.  In  a.  commercial  sense  he  acted 
In  bad  faith,  and  the  law  will  withhold  from 
him  the  protection  that  It  would  otherwise 
extend."  The  trust  company  had  notice  that 
apparently  it  was  dealing  with  a  donee,  who 
had  no  title  to  the  check  as  against  creditors 
or  with  a  thief,  who  had  no  title  as  against 
any  one.  It  knew  the  Hartman  Company 
was  a  heavy  borrower,  and  that  there  were 
creditors  with  large  claims.  It  knew  the 
enormous  rate  of  Interest  that  these  men  had 
promised  to  pay  when  they  procured  the  loan, 
as  well  as  the  payment  by  them  of  about 
$5,000  in  addition  as  a  commission  to  Plum- 
mer.  Its  represehtative,  who  aided  the  bor- 
rowers in  procuring  the  loan.  It  knew 
through  Chapman  and  Plummer,  with  whose 
knowledge  it  was  charged,  that  the  company 
was  heavily  Involved.  The  presumption  was 
against  the  transaction,  and,  as  we  have  seen, 
unless  that  presumption  was  overcome  by 
reasonable  inquiry,  the  transaction,  unlawful 
in  fact,  and  unlawful  on  its  face,  is  presumed 
to  have  been  known  to  the  trust  company  to 
be  unlawful.  The  duty  of  inquiry  extended 
to  all  the  facts  and  defects  suggested  by  the 
form  of  the  check,  and  hence  went  beyond  the 
question  of  authority  and  included  the  rights 
of  creditors.  As  was  well  said  In  the  dis- 
senting opinion  below,  to  which  we  are  great- 
ly Indebted:  "Primarily,  the  capital  of  a  cor- 
poration is  held  for  the  protection  of  its 
creditors,  and  la  impressed  with  a  trust  In 
their  behalf,  and  the  directors  cannot  lawful- 
ly, nor  can  the  stockholders,  divert  the  funds 
of  a  corporation  to  the  Individual  use  of  Its 
members,  If  thereby  the  capital  Is  impaired 
and  the  corporation  rendered  Insolvent." 
Hurd  V.  N.  Y.  &  Comc'l  Steam  Laundry  Co., 
167  N.  Y.  89,  60  N.  B.  327;  Germania  Safety 
Vault  &  Trust  Co.  v.  Boynton,  71  Fed.  797, 
19  C.  C.  A.  118;  Matter  of  Prospect  Worsted 
Mills  (D.  C.)  126  Fed.  1011;  National  Trust 
Co.  ▼.  Miller,  83  N.  J.  Eq.  155.  To  these 
carefully  selected  authorities  cited  by  Mr. 
Justice  Scott  there  may  properly  be  added  the 
pioneer  case  in  this  state — Bartlett  v.  Drew, 
57  N.  Y.  587.  The  trust  company  was  charg- 
ed with  knowledge  of  the  law  that  a  corpora- 
tion, even  with  the  consent  of  all  its  stock- 
holders, cannot  give  away  its  property,  pro- 
vided there  is  not  enough  left  to  pay  its  debts. 
The  form  of  the  check  and  its  amount  when 
compared  with  that  of  the  capital  stock  re- 
quired investigation  or  inquiry  as  to  the  sol- 
vency of  the  company.  That  inquiry,  honest- 
ly and  diligently  made,  would  have  shown 
that  the  Hartman  Company  was  Insolvent,  or 
would  become  so  by  the  withdrawal  of  so 
large  a  part  of  Its  capital  as  the  check  repre- 
sented. Even  if,  as  the  learned  referee  held, 
although  erroneously,  as  we  think,  the  trust 
company  ha,d  the  right  to  assume  that  Um- 
sted and  Kiefer,  as  the  sole  owners  of  the 
stock,  could  lawfully  use  the  assets  of  the 
corporation  for  their  own  purposes,  still  the 
assumption  would  necessarily  be  limited  to 
the  corporation  itself.    It  could  not  extend 
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to  creditors  whose  rights  -are  supreme,  and 
•wMch  cannot  be  sacrificed  even  by  the  Joint 
action  of  all  the  officers,  directors,  and  stock- 
holders of  the  corporation.  We  do  not  need 
to  consider  the  rights  of  "future  creditors," 
for  the  claims  of  "existing  creditors"  exceed 
In  amount  the  sum  misappropriated. 

The  learned  counsel  for  the  respondent  con- 
tends that  the  plaintiff,  although  a  creditor, 
armed  with  Judgment  recovered  and  execu- 
tion unsatisfied,  is  not  entitled  to  maintain 
this  action  because  the  creditors,  who  are  his 
assignors,  used  new  stock  of  the  Hartman 
Company,  Issued  In  place  of  that  surrendered 
to  TJmsted,  to  reorganize  that  corporation  and 
another,  the  capital  stock  of  which  it  had 
purchased.  Ttds  contention  was  properly 
overruled  by  the  referee,  and  we  adopt  his 
reasons  for  such  action,  which  we  quote  from 
his  opinion:  "Nor  can  I  find,  as  urged  by  the 
learned  counsel  for  the  defendant,  that  the 
subsequent  use  of  the  stock  in  being  voted 
upon  for  the  purpose  of  an  increase  of  the 
capital,  or  its  being  transferred  to  a  third 
party  for  the  benefit  of  the  creditors  or  of  the 
corporation  through  the  intervention  of  Mr. 
Chapman  after  it  was  discovered  that  the 
corporation  was  in  bad  financial  condition,  or 
fts  subsequent  transfer  to  the  receiver  of  the 
corporation  for  Its  benefit,  in  any  way  oper- 
ates to  make  this  surrender  of  the  stock  to 
JTmsted  and  Kiefer  a  purchase  by  the  corpo- 
ration, or  to  estop  in  any  way  the  plaintiff 
from  maintaining  this  action,  if  otherwise  he 
could  maintain  It.  What  was  done  with  the 
stock  after  it  was  delivered  to  Umsted  and 
Kiefer  was  done  by  them  as  owners,  and  not 
In  any  sense  by  the  corporation.  The  final 
surrender  of  Umsted's  interest  in  the  stock 
seems  to  have  been  In  consideration  of  a 
release  of  a  claim  of  the  creditors  against 
his  wife  in  respect  to  other  property.  These 
questions,  however,  like  many  other  questions 
of  fact  and  law  that  were  fully  and  ably  dis- 
cussed on  the  trial  and  summing  up  of  the 
case,  are  not  material  to  the  disposition  of 
the  main  Issues  in  the  case,  as  I  understand 
them."  The  stock  that  was  pledged  to  secure 
the  note  of  the  City  Trust  Company,  and  to 
redeem  which  the  check  for  $125,000  was  paid, 
was  not  the  property  of  the  Ilartman  Company. 
The  company  did  not  own  Its  own  stock,  but 
it  was  owned  by  the  two  stockholders  who 
had  borrowed  the  money  from  the  trust  com- 
pany, and  In  no  respect  was  It  essential  to  the 
contemplated  Increase  of  the  capital  stock 
of  the  corporation  that  the  pledged  stock 
should  be  acquired  by  the  Hartman  Com- 
pany or  canceled.  Hence  the  surrender  of 
the  stock  did  not  Inure  to  the  benefit  of  the 
Hartman  Company  In  any  way. 

The  finding  of  fact  made  by  the  referee 
that  the  trust  company  acted  In  good  faith, 
and  with  no  Intention  to  defraud  the  creditors 
of  the  Hartman  Company,  when  considered 
with  his  other  findings,  is  inconsistent  there- 
ft'ith,  and  the  appellant  Is  entitled  to  rely  up- 
•>n  thov  most  favorable  to  himself.    City  of 
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As  thus  construed,  the  facts  found  do  not 
warrant  the  conclusion  of  law  that  the  com- 
plaint should  be  dismissed.  We  are  there- 
fore constrained  to  reverse  the  Judgments  be- 
low, and  order  a  new  trial,  with  costs  to  the 
appellant  to  abide  event. 

HAIGHT,  J.  (dissenting).  The  Hartman 
Manufacturing  Company  was  incorporated 
under  the  laws  of  the  state  of  Pennsylvania 
with  a  capital  stock  of  |250,000,  consisting  of 
$100,000  of  preferred  stock,  and  $150,000  of 
common  stock.  In  the  spring  of  1901  Frank 
A.  Umsted  purchased  from  the  owners  ail  of 
the  capital  stock  for  the  sum  of  $110,000. 
Thereupon  he  arranged  with  William  L.  Kie- 
fer, a  lawyer,  to  talie  a  third  Interest  therein, 
and  together  they  applied  to  and  obtained  a 
loan  of  $125,000  from  the  defendant  the  City 
Trust  Company,  upon  their  promissory  note, 
payable  in  six  months,  secured  by  a  pledge  of 
the  certificates  representing  the  entire  capital 
stock  of  the  company.  To  Induce  the  trust 
company, to  make  the  loan.  It  was  represented 
by  Umsted  and  Kiefer  that  the  loan  was  de- 
sired to  enable  them  to  pay  the  balance  due 
from  them  to  the  persons  from  whom  they 
had  purchased  the  stock,  the  price  of  which 
was  $350,000;  that  there  were  no  claims. 
Ileus,  or  Incumbrances  against  the  property 
of  the  company,  and  that  the  cash  assets,  con- 
sisting of  blllfi  receivable,  cash,  open  accounts, 
raw  materials,  and  unfinished  stock,  exceeded 
the  total  liabilities  by  at  least  $40,000;  that 
the  business  was  very  prosperous;  and  that 
dividends  had  been  paid  on  the  stock  of  the 
company  ranging  from  14  to  23  per  cent  per 
annum,  the  dividend  for  the  last  year  hav- 
ing been  19  per  cent.  After  acquiring  the 
stock  of  the  company  Umsted  was  elected  its 
president,  and  by  resolution  he  was  placed  in 
charge  of  the  property  of  the  corporation  and 
made  the  general  manager  thereof,  and  all 
checks,  notes,  contracts,  and  other  obligations 
of  the  corporation  were  required  to  be  made 
and  signed  by  the  president  or  by  the  secre- 
tary and  treasurer.  On  the  2d  day  of  Au- 
gust thereafter  Umsted  applied  to  tlie  Han- 
over National  Bank  for  a  loan  to  the  Hart- 
man Company  of  $200,000,  to  be  secured  by 
the  promissory  note  of  that  company.  Indors- 
ed by  himself  and  Kiefer,  and  in  making  such 
application  he  stated  to  the  Hanover  Nation- 
al Bank,  for  the  purpose  of  procuring  the 
loan,  that  the  Hartman  Company  needed  ad- 
ditional banking  credit  for  the  character  and 
extent  of  the  business ;  that  it  desired  to  en- 
large its  business  and  Increase  Its  capital 
stock;  that  Kiefer  and  he  had  borrowed  of 
the  City  Trust  Company  $125,000  for  the 
Hartman  Company  on  their 'promissory  note 
secured  by  a  pledge  of  the  capital  stock  of 
the  company,  and  he  asked  the  Hanover  Na- 
tional Bank  to  give  him  as  a  part  of  said 
loan  a  cashier's  check  for*$126,000  with  which 
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to  pay  said  loan  to  tbe  trust  company.  There- 
opon  tbe  Hanover  National  Bank  made  a  loan 
In  accordance  witb  the  offer  and  delivered  a 
cashier's  cbec^  to  Umsted  for  $125,000,  witb 
which  Umsted  went  to.  the  City  Trust  Com- 
pany, indorsed  the  same,  and  delivered  It  to 
the  trust  company  In  payment  of  the  loan 
made  by  that  company  to  himself  and  Kiefer, 
and  procured  a  surrender  to  him  of  all  of  the 
stock  of  the  corporation  which  the  trust  com- 
pany held  as  security  for  the  loan.  This  pay- 
ment was  made  witb  tbe  knowledge  and  con- 
sent of  Kiefer,  who,  in  writing,  approved  of 
the  payment  out  of  the  loan  made  by  the 
Hanover  National  Bank,  and,  inasmuch  as 
Umsted  and  Kiefer  were  then  the  owners  of 
«11  o'f  the  stock  of  the  corporation.  It  follows 
that  tbe  payment  was  made  with  the  consent 
«nd  approval  of  all  tbe  stockholders.  This, 
to  my  mind,  disposes  of  all  of  tbe  questions 
raised  and  discussed  witb  reference  to  the 
authority  of  Umsted  to  make  the  payment  in 
question.  His  authority  was,  In  effect,  the 
^ame  as  if  he  had  been  expressly  authorized 
-80  to  do  at  a  meeting  of  tbe  board*  of  direct- 
ors. It  consequently  follows  that  the  ques- 
tion remaining  for  consideration  pertains  to 
the  rights  of  the  creditors  of  the  corpora- 
tion existing  at  that  time.  As  to  such  cred- 
itors we  have  the  representations  made  by 
Umsted  and  Kiefer  to  the  trust  company  at 
tbe  time  tbe  $125,000  was  borrowed,  tbe  finan- 
cial condition  of  the  Hartman  Company,  its 
prosperity,  earnings,  and  dividends  declared, 
to  which  attention  has  already  been  called, 
And  tbe  further  fact  that  so  far  as  the  Han- 
over National  Bank  Is  concerned,  it  was  ex- 
pressly informed  at  the  time  the  application 
for  tbe  loan  was  made  that  It  was  for  the 
purpose  in  part  of  enabling  Umsted  and  Kie- 
fer to  take  up  their  promissory  note  and  tbe 
stock  pledged  by  them  for  Its  payment,  to 
the  end  that  they  might  enlarge  the  business 
of  the  company  and  Increase  Its  capital  stock, 
and  that  the  loan  from  tbe  trust  company 
was  made  by  Umsted  and  Kiefer  upon  tbelr 
personal  promissory  note.  The  findings  are 
to  the  effect  that  the  City  Trust  Company  be- 
lieved these  representations  to  be  true  at  the 
time  it  made  the  loan  to  Umsted  and  Kiefer, 
and  that  it  had  no  knowledge  that  the  com- 
pany bad  subsequently  become  insolvent,  and 
that  in  accepting  tbe  cashier's  check  of  the 
Hanover  National  Bank  In  payment  for  tbe 
note  held  by  it,  and  the  surrender  thereupon 
of  tbe  stock  of  tbe  company,  it  acted  in  good 
faith,  and  consequently  l>ecame  a  bona  fide 
bolder  of  tbe  cashier's  check  for  value. 

Again,  this  is  an  equitable  action,  brought 
for  tbe  purpose  of  obtaining  purely  equitable 
relief,  and  the  relief  demanded  by  the  plain- 
tiff is  the  payment  to  him  by  tbe  trust  com- 
pany of  tbe  9125,000  received  by  it  through 
tbe  payment  of  the  cashier's  check  of  the 
Hanover  National  Bank.  It  appears  from 
the  findings  that  after  tbe  trust  company  bad 


surrendered  the  capital  stock  of  the  Hartman 
Company  to  Umsted  and  Kiefer  upon  the  pay- 
ment of  its  promissory  note  Umsted  and  Kie- 
fer procured  an  increase  of  tbe  capital  stock 
to  be  made  from  |250,000  to  $2,300,000,  and 
that  they  had  purchased  the  property  of  the 
Shelby  Steel  Tube  Company  at  Newcastle, 
Penn.,  at  a  cost  of  $80,000,  which  was  less 
than  its  real  value,  and  had  also  purchased 
tbe  entire  capital  stock  of  the  Cuyahoga  Steel 
&  Wire  Company  for  $250,000,  on  which  they 
had  paid  the  sum  of  $125,000,  and  had  ex- 
pended a  large  sum  of  money  In  substituting 
new  machinery  in  tbe  plants  purchased.  It 
further  appears  that  after  trouble  had  arisen 
with  reference  to  meeting  the  obligations  of 
the  corporation  as  they  matured  and  became 
due  a  meeting  of  the  creditors  was  held,  and 
at  such  meeting  a  committee  of  such  creditors 
was  appointed,  consisting  of  William  Logan 
of  the  Hanover  National  Bank  and  others,  to 
reorganize  the  Hartman  Company  and  the 
Cuyahoga  Steel  &  Wire  Company,  and  that 
thereupon,  at  tbe  request  of  tbe  committee, 
Umsted  and  Kiefer  transferred  all  of  the  cap- 
ital stock  of  the  Hartman  Company  to  the 
persons  designated  by  the  committee,  and  such 
new  stockholders.  In  the  Interests  of  the  com- 
mittee of  the  creditors,  authorized  a  sale  of 
the  property  of  the  corporation  other  than 
the  claim  now  in  suit,  and  that  the  same  was 
bought  in  by  the  plaintiff  in  this  action,  to 
whom  the  claims  of  these  creditors  had  been 
previously  assigned,  for  tbe  sum  of  $238,000. 
It  thus  appears  that  by  reason  of  the  transfer 
of  the  stock  of  the  corporation  to  tbe  commit- 
tee appointed  by  the  creditors  they  were  en- 
abled to  vote  the  stock,  elect  new  directors, 
and  control  and  manage  tbe  affairs  of  the 
company.  Tbey  were  enabled,  not  only  to  di- 
rect the  sale  of  tbe  property,  but  also  to  pre- 
scribe the  terms  of  the  sale  and  arrange  for 
its  transfer  to  tbelr  own  assignee,  deriving 
therefrom  a  material  and  substantial  benefit 
to  themselves,  thereby  depriving  the  trust 
company  of  the  protection  that  it  otherwise 
would  have  bad,  had  it  still  held  and  control- 
led the  stock  of  the  corporation.  To  hold 
that  these  creditors,  including  tbe  Hanover 
National  Bank,  whose  claims  are  represented 
by  the  plaintiff,  may  now  recover  from  the 
defendant  tbe  amount  of  this  claim,  after 
they  have  reaped  the  benefit  derived  from  the 
control  of  the  stock  of  the  corporation,  which 
had  l)een  surrendered  by  the  trust  company, 
would,  to  my  mind,  be  most  inequitable  and 
unjust.  • 

I,  therefore,  favor  an  affirmance  of  the 
judgment. 

CULLEN,  C.  J.,  and  WERNER,  HISCOCK, 
and  CHASE,  JJ.,  concur  with  VANN,  J. 
GRAY,  J.,  concurs  with  HAIGHT,  J. 

Judgment  reversed,  eta 
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WEBSTER  et  al.  r.  PITTSBURG,  O.  &  T. 

R.  CO. 

(Supreme  Court  of  Ohio.    March  24,  1908.) 

1.  Remainders— Ac?noN  bt  Remaindbbiian— 
AccBUAL  OF  Right. 

Aa  the  right  of  entry  and  immediate  pos- 
■essioD  is  essential  to  recovery  in  an  action  of 
(sjectment,  the  statute  of  limitations  does  not 
start  to  run  until  the  right  of  entry  and  posses- 
sion accrues;  and,  where  the  real  estate  is  in 
the  possession  of  a  life  tenant,  such  statute  does 
not  begin  to  run  against  the  reversioner  or  re- 
mainderman until  the  death  of  the  life  tenant, 
or  until  his  life  estate  be  otherwise  terminated. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
rol.  42,  Remainders,  {  16.] 

2.  Adtersk   Possession  —  Against    Whou 
Claimed. 

No  possession  can  be  deemed  adverse  to  a 
party  who  has  not  at  the  time  the  right  of  entry 
and  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
Tol  1,  Adverse  Possession,  §  15.] 

8.  IjImitation    or    Actions  — Ritnnikg    or 

Statutes— Rights  of  Reuaindcbmen. 

W.,  a  married  woman,  died  in  18T2,  seised 
in  fee  simple  of  certain  real  estate,  leaving  a 
husband  surviving  her,  and  several  children,  who 
are  her  heirs  at  law.  The  husband  took  an  es- 
tate by  curtesy.  In  the  year  1882,  the  P.,  O.  & 
T.  Railroad  Company,  without  proceeding  to  ap- 
propriate the  right  to  do  so,  and  without  any 
contract  with  the  owners  or  any  of  them,  took 
possession  of  the  premises,  and  constructed  its 
railroad  thereon  and  thereover,  and  has  ever 
since  held  possession  without  title.  The  life  ten- 
ant died  in  1802,  and  the  heirs  commenced  this 
ease  in  the  probate  court  under  section  6448,  Re- 
vised Statutes,  August  14,  1904. 

Held,  that  the  action  was  not  barred  by  the 
21-year  statute  of  limitations,  and  that  the  stat- 
utory bar  did  not  begin  to  run  until  the  death  of 
the  life  tenant. 

[Ed.  Note.— For  cases,  in  point.  Bee  Cent  Dig. 
vol.  42,  Remainders,  8  10.] 

(Syllabus  by  the  Ourt) 

Error  to  Circuit  Court,  Trumbull  County. 

Action  by  Alfred  Webster  and  others 
against  the  Pittsburg,  Cleveland  &  Toledo 
Railroad  Company.  Judgment  for  plaintiff  in 
the  probate  court  was  reversed  in  the  com- 
mon pleas,  and  on  error  such  Judgment  was 
affirmed  in  the  circuit  court,  and  plalntlfFs 
bring  error.    Reversed.    ' 

The  plaintiffs  in  error  are  the  heirs  at  law 
of  Elizabeth  Webster,  who  owned  the  prem- 
ises concerned  in  this  suit  She  died  intes- 
tate in  1872,  leaving  a  husband,  Alfred  Web- 
ster, who  took  a  life  estate  by  curtesy  in  all 
the  lands  which  his  wife  died  seised.  He 
died  in  1892,  not  having  conveyed  any  part 
of  his  said  estate  to  any  person  or  corpora- 
tioq.  In  the  year  1882,  and  during  the  life 
of  Alfred  Webster,  the  life  tenant,  the  de- 
fendant in  error  entered  upon  and  took  pos- 
session of  said  lands  and  constructed  Its  rail- 
road thereover,  and  has  ever  since  been  occu- 
pying the  same  with  Its  roadbed  and  track 
and  operating  trains  thereover,  and  has  con- 
tinuously occupied  and  possessed  said  prem- 
ises for  a  railroad  ever  since  it  first  took 
possession  thereof,  without  having  appro- 
priated the  right  to  occupy  the  same  and 
without  any  contract  with  the  owner  for  that 


purpose  or  to  that  effect  In  Aigust,  1004, 
the  plaintiffs  in  error  filed  in  the  probate 
court  of  Trumbull  county  their  petition  under 
favor  of  the  provisions  of  section  6448,  Ber. 
St  1906,  to  compel  appropriation  by  the  rail- 
road company.  The  petition  contains  the  al- 
legations made  requisite  by  said  section.  Th» 
railroad  company  answered,  admitting  its 
possession  of  the  premises  as  alleged,  and 
averred  that  it  had  been  in  open,  notorious, 
continuous,  and  adverse  possession  of  said 
premises  so  taken,  under  a  claim  of  right  and 
title  for  more  than  21  years  prior  to  the  filing 
of  said  petition,  and  it  was  admitted  in  the 
answer  that  said  company  had  been  operating 
a  line  of  railroad  over  the  land  described. 
Other  averments  of  the  petition  were  denied. 
For  further  defense  the  company  set  up  a 
tax  title  which  accrued  as  the  result  of  a  de- 
linquent tax  sale  made  by  the  treasurer  of 
Trumbull  county  in  January,  1879,  and  that 
said  land  not  being  redeemed,  was  subse- 
quently conveyed  by  the  auditor  to  the  pur- 
chasers, and  that  the  railroad  company  held 
title  und^r  said  sale  and  conveyances.  The 
tax  title  was  attacked  by  reply,  and  nothing 
is  claimed  for  It  In  this  court,  as  It  is  no 
longer  an  issue  between  the  parties.  Trial 
was  had  to  a  jury  In  the  probate  court,  and 
a  verdict  for  $800  was  returned.  Motion  for 
new  trial  was  overruled,  and  judgment  ren- 
dered on  the  verdict  The  case  was  taken  by 
the  railroad  company  on  error  to  the  court  of 
common  pleas,  where  the  Judgment  of  the  pro- 
hate  court  was  reversed,  and  the  petition  dis- 
missed. The  plaintiff  in  error  prosecuted  er- 
ror in  the  circuit  court,  where  the  judgment 
of  the  court  of  common  pleas  was  aSirmed. 
The  case  is  here  on  error  to  reverse  the  judg- 
ments of  the  circuit  and  common  pleas  courts. 
Further  questions  In  the  case  are  stated  In 
the  opinion. 

Moore  &  Craver,  John  Schlarb,  and  Charles 
Koonce,  Jr.,  for  plaintiffs  In  error.  Arrel, 
Wilson  &  Harrington,  for  defendant  in  error. 

PRICE,  J.  (after  stating  the  facts  as  abov^. 
The  plaintiffs  in  error  are  the  chlldr«i 
and  heirs '  at  law  of  Elizabeth  Webster, 
who  died  in  the  year  1872  seised  in  fee 
simple  of  the  lands  Involved  in  this  proceed- 
ing. Alfred  Webster,  her  husband,  survived 
her,  and  imder  the  statute  then  in  operation 
he  became  a  tenant  tor  life  by  curtesy  In  the 
entire  premises.  He  died  In  the  year  1892 
and  his  life  estate  terminated.  It  was  then 
that  these  heirs  came  into  their  own,  and 
were  entitled  to  enter  upon  and  tnke  poSE>!S- 
slon  of  the  estate  in  fee.  Until  the  tennina- 
tion  of  the  life  estate  no  right  of  entry  exist- 
ed In  the  heirs,  for  the  tenant  by  curtesy  was 
entitled  to  possession  and  full  control  of  the 
premises,  barring  waste  and  other  acts  which 
might  work  a  forfeiture  of  bis  estate,  and 
the  general  rule  is  that  no  cause  of  action 
accrues  to  the  remainderman  until  the  death 
of  the  life  tenant,' or  other  termination  of  the 
preceUeut  particular  estate,  and,  as  a  right 
of  immediate  possession  Is  an  indlspeusaUle' 
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requisite  to  maintaining  an  action  of  eject- 
ment, It  follows  that  suit  mnnot  be  brought 
by  the  owner  of  the  remainder  so  long  as  the 
precedent  estate  exists.  This  rule  Is  recog- 
nized In  Holt  et  al.  t.  Lamb  et  aL,  17  Obio 
St.  374;  Carpenter  t.  Denoon  et  al.,  29  Ohio 
St.  379;  Koltenbrock  v.  Cracraft,  36  Ohio  St 
584.  This  doctrine  becomes  Important  In  this 
case,  because  when  the  heirs  gained  the  right 
of  entry  by  the  death  of  their  father,  the  life 
tenant,  the  railroad  company  was  In  posaea- 
slon  of  that  part  of  the  lands  now  in  con- 
troversy with  a  railroad  fully  constructed 
and  in  operation  thereover,  and  its  possession 
began  in  the  year  1882,  10  years  before  the 
termination  of  the  life  estate,  and  has  been 
continnotis  since  that  to  the  present  time.  It 
did  not  obtain  possession  by  appropriation 
proceedings  under  the  statute,  nor  does  it 
claim  it  by  virtue  of  any  contract  with  the 
life  tenant  or  any  of  the  remaindermen.  The 
proceeding  now  under  review  was  commenced 
In  the  probate  court  on  the  16th  day  of  Au- 
gust, 1904,  about  12  years  after  the  death  of 
the  tenant  by  curtesy,  and  hence  the  period 
of  the  statute  of  limitations  against  an  action 
of  ejectment  by  the  heirs  has  not  run.  It  fol- 
lows that  until  the  period  has  fully  run  the 
railroad  company  has  been  and  is  now  wrong- 
fully In  possession.  The  only  color  of  title 
asserted  aside  from  the  statute  of  limitations 
is  title  acquired  under  a  void  tax  sale,  under 
which  it  Is  not  now  claimed  the  company 
holds  any  valid  title.  The  tax  title,  accord- 
ing to  the  pleadings,  resulted  from  the  de- 
linquency of  the  life  tenant  in  not  paying  the 
taxes  charged  against  the  premise*— a  duty 
made  incumbent  on  him  by  the  statute,  and 
such  delinquency  did  not  forfeit  the  estate  of 
the  remaindermen.  See  the  cases  above  cited. 
Other  substantial  facts  preceded  and  attend- 
ed the  tax  sale  which  made  the  sale  invalid, 
and,  as  no  reliance  is  now  placed  upon  It, 
we  will  not  piursue  that  subject  further. 

That  out  of  the  way,  we  see  that  the  rail- 
road codipany  had  no  title  when  It  took  pos- 
session, and  had  none  when  the  action  was 
commenced  in  the  probate  court  as  against 
the  heirs,  for  not  until  the  last  hour  of  the 
21  years  of  limitation  has  ran,  could  a  plea 
of  such  statute  defeat  a  recovery  by  them  in 
an  action  of  ejectment.  The  execution  of  the 
judgment  agaiust  an  established  railroad  is 
for  later  consideration. 

But  It  Is  said  the  case  under  consideration 
Is  not  an  action  of  ejectment,  but  one  under 
section  6448,  Kev.  St.  1906,  to  compel  appro- 
priation by  the  company,  and  such  is  the 
character  of  the  suit.  With  this  assertion 
goes  the  statement,  that  the  heirs  though  out 
of  possession,  and  also  out  of  any  right  of 
possession  until  the  death  of  the  life  tenant, 
could  have  instituted  the  suit  under  con- 
sideration at  any  time  after  the  railroad  com- 
pany wrongfully  took  possession  in  1882,  and 
therefore  the  statute  of  limitations  had  fully 
run  when  the  present  action  was  commenced 
—August  16,  1904.  This  position  means  that 
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If  the  heirs  had  brought  ejectment  the  plea 
of  the  statute  would  not  be  good,  but  if  they 
elected  to  resort  to  the  remedy  afforded  by 
section  6448,  supra,  the  statute  applies.  It 
is  further  argued  that  the  remaindermen 
could  have  enjoined  the  railroad  company 
from  constructing  its  road  on  the  premises 
Just  as  they  could  have  enjoined  cutting  tim- 
ber or  otherwise  committing  waste  by  the 
life  tenant  or  a  stranger.  We  cannot  assent 
to  the  broad  statement  Circumstances  might 
have  existed  and  the  situation  of  the  parties 
might  have  been  such  that  a  court  would  de- 
cline to  enjoin.  The  life  tenant  may  have 
colluded  with  the  railroad  company  so  that  it 
gained  possession.  But  Injunction  Is  a  pre- 
ventive remedy,  and  its  omission  does  not 
waive  or  condone  the  trespass  when  commit- 
ted. It  is  not  good  argument  here  to  say  that 
because  the  heirs  were  silent  and  did  not  en- 
deavor to  prevent  the  company  from  taking 
possession  and  building  the  road,  that  they 
have  lost  their  estate  or  right  to  reclaim  It. 
Authorities  hereafter  cited  or  quoted  refute 
the  proposition. 

And  as  to  the  other  point,  that  they  could 
have  brought  suit  to  compel  appropriation 
under  section  6448,  without  waiting  the  ter- 
mination of  the  life  estate,  we  remark  that 
strictly  speaking,  the  possession  of  the  rail- 
road company  was  not  adverse  to  the  heirs, 
but  adverse  to  the  life  tenant  while  he  lived. 
Besides,  it  Is  said  that  the  remedy  provided 
by  this  section  of  the  statute  is  a  substitute 
for  the  right  to  recover  possession,  and 
should  be  governed  by  the  bar  allowed  in 
ejectment  Railroad  Co.  v.  O'Harra,  48  Ohio 
St  353,  28  N.  B.  175.  The  heirs  being  out  of 
possession,  owned  not  the  fee,  but  the  fee  In 
remainder.  They  were  not  required  to  pro- 
cure the  Joinder  of  the  life  tenant  in  a  suit 
to  compel  appropriation.  As  before  stated, 
the  life  tenant  may  have  sold  his  permission 
of  possession  to  the  railroad  company ;  or  he 
may  have  colluded  with  It  in  some  manner 
whereby  it  took  possession.  Without  the 
united  action  of  tenant  and  the  heirs,  the 
questions  of  appropriation  could  not  have 
been  fully  settled.  No  obligation  rested  upon 
the  heirs  to  convert  the  life  tenant  into  a 
coplalntlff  in  an  action  under  the  statute. 
They  could  rely  on  enforcing  their  rights 
when  the  door  should  be  fully  open  for  their 
relief. 

It  Is  said  by  Warvellc  In  his  work  on  Eject- 
ment, i  452:  "As  a  general  rule  of  uniform 
observance,  no  possession  of  lands  can  be 
deemed  adverse  to  a  party  who  has  not,  at 
the  time,  a  right  of  entry  and  possession. 
For  this  reason  a  disseisin  of  a  life  tenant 
or  the  owner  of  any  particular  estate,  has 
no  effect  upon  rights  held  in  remainder  or 
reversion.  Such  disseisin  Imposes  no  obliga- 
tion upon  the  remainderman  or  reversioner 
to  enter,  nor  will  the  statute  commence  to 
run  against  them  until  the  termination  of 
the  particular  estate,  no  matter  how  long  the 
tenant   thereof   may   have   been   disseised." 
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The  author  cites  Deryr  v.  Schaefer  et  al.,  55 
N.  Y.  446 ;  Orthweln  v.  Thomas,  127  111.  554, 
21  N.  E.  430,  4  Ll  B.  A.  434,  11  Am.  St  Bep. 
159;  Wallingford  y.  Hearl,  15  Mass.  471; 
Jackson  y.  Johnson,  5  Cow.  (N.  Y.)  96,  15 
Am.  Dec.  433;  Sand  y.  Church,  152  N.  T.  174, 
46  N.  E.  609.  In  a  note  on  page  506  of  War- 
velle  on  Ejectment  Is  an  Illustration  and 
summary  of  Orthweln  y.  Thomas,  supra,  as 
follows:  "Thus,  children  Inheriting  land 
from  their  mother,  subject  to  their  father's 
rights  as  tenant  by  the  curtesy,  are  not  guilty 
of  laches  In  remaining  silent  for  more  than 
thirty  years,  during  which  time  their  father 
was  aliye,  and  he  and  his  grantees  laid  out 
and  platted  a  town  on  such  land  and  were  in 
possession  thereof ;  for  such  possession  was 
lawful  and  consistent  with  the  father's  es- 
tate, and  neither  the  children  nor  the  gran- 
tees had  any  right  to  disturb  it" 

The  railroad  company  was  not  disposed 
to  move  In  proceedings  to  gain  title  and  pos- 
session, and  can  It  be  heard  to  say  that  be- 
cause the  heirs  kept  silent  until  after  the 
death  of  the  life  tenant,  it  will  add  the  years 
of  the  life  tenancy  after  the  wrongful  entry 
to  the  years  since  its  termination  in  order 
to  defeat  the  present  remedy?  Again,  we 
say  the  possession  of  the  company  during  the 
life  tenancy  was  adverse  to  the  tenant  rather 
than  to  the  remaindermen,  and  the  time 
should  n6t  be  so  computed,  and  it  is  of  the 
very  life  of  the  statutory  bar  that  the  posses- 
sion by  the  railroad  company  was,  for  21 
years  next  before  suit,  continuously  and  open- 
ly adverse  to  the  heirs.  Such  possession  may 
have  been  open,  notorious,  and  continuous 
for  the  statutory  period,  yet  If  It  was  not 
also  adverse,  it  availeth  nothing.  This  is 
the  counterpart  of  the  first  proposition  dis- 
cussed, namely,  that  the  heirs,  not  having 
a  right  of  entry  during  the  existence  of  the 
life  estate,  could  not  have  brought  ejectment 
against  the  company  daring  that  period. 

We  will  reinforce  the  second  proposition  by 
noticing  what  was  decided  In  the  foregoing 
cases.  In  Jackson  v.  Johnson,  5  Cow.  (N.  Y.) 
75,  15  Am.  Dec.  433,  it  is  held  "that  the  stat- 
ute of  limitations  does  not  run  against  re- 
maindermen or  reversioners,  during  the  con- 
tinuance of  the.  particular  estate.  It  was 
aimed  at  those  guilty  of  laches  in  omitting 
to  enter,  or  bring  actions,  which  cannot  he 
said  of  remaindermen  or  reversioners,  who 
have  no  right  In  law  to  do  either."  In  Wal- 
lingford V.  Hearl,  supra,  the  following  is  stat- 
ed as  the  law  of  the  case  by  Parker,  C.  J.: 
"The  demandant's  right  of  entry  accrued  on 
the  death  of  the  tenant  for  life,  and  he  had 
twenty  years  by  the  statute  to  preserve  his 
estate  by  entry.  He  entered  In  fact  within 
one  year  after  his  title  accrued ;  that  is,  after 
the  termination  of  the  life  estate.  It  is  said 
that  he  might  have  entered  before  in  conse- 
quence of  the  disseisin  of  the  tenant  for  life. 
If  he  might,  the  law  imposed  no  obligation 
upon  him  to  do  so.  He  might  be  utterly  igno- 
rant of  the  disseisin,  notwithstanding  the 


visible  occupation  of  the  disseisor,  for  be 
might  well  suppose  that  the  tenant  had  enter- 
ed into  a  contract  with  her,  who  was  seised 
of  the  freehold.  It  is  settled  in  the  case  of 
Wells  V.  Prince,  9  Mass.  508,  that  although 
the  reversioner  may  enter  before  the  death 
of  the  tenant  for  life,  if  she  refuse  to  enter, 
yet  that  he  may  waive  that  right  and  enter 
after  her  death.  ♦  ♦  ♦"  In  Devyr  v. 
Schaefer  et  al.,  55  N.  Y.,  It  is  held  on  page 
446 :  "No  imssession  can  be  deemed  adverse 
to  a  party  who  has  not  at  the  time  the  right 
of  entry  and  possession."  In  Orthweln  v. 
Thomas  et  al.,  127  111.  568,  21  N.  E.  434  (4  L. 
B.  A.  434,  11  Am.  St  Bep.  159),  It  is  held  that 
"nntll  the  death  of  the  life  tenant  no  statute 
of  limitations  will  begin  to  run  against  the 
remainderman,  and  laches  will  be  Imputed 
to  him  only  from  the  time  his  right  of  entry 
accrues."  A  like  principle  is  laid  dovni  In 
Sand  V.  Church,  supra.  See,  also.  Borders 
v.  Hodges,  154  111.  498,  89  N.  B.  697.  See, 
also.  Carpenter  v.  Denoon  et  al.,  29  Ohio  St 
379.  These  are  authorities  selected  from 
many  others  of  similar  import  which,  as  we 
thiok,  establish  the  proposition  that  the  pos- 
session of  the  railroad  company  did  not  be- 
come adverse  to  the  rights  and  title  of  the 
plaintiffs  In  error  until  the  death  of  the  life 
tenant  their  father,  and  that  not  until  that 
time  did  the  statute  of  limitations  begin  to 
run  against  them ;  and  we  think  that  this  rule 
must  apply  to  the  proceedings  under  review. 
We  may  look  at  this  case  from  another 
viewpoint.  The  railroad  company  took  pos- 
session without  contract  and  without  ap- 
propriation. It  is  not  claimed  here  that  any 
owner  of  the  estate  even  consented  to  the  pos- 
session, and  the  company  gained  no  advan- 
tage by  the  mere  silence  of  the  owners.  It 
is  said  in  Ballroad  Co.  v.  Perkins,  49  Ohio 
St  330,  31  N.  E.  351,  that  "a  man  does  not 
acquiesce  In  law  by  merely  neglecting  to  as- 
sert his  rights.  No  acquiescence  in  this  sense 
affects  his  right  of  action  short  of  the  peri- 
od prescribed  for  Its  cammencement."  And 
again,  on  page  332  of  49  Ohio  St,  page  351 
of  31  N.  E.,  It  is  said  "it  is  a  mistake  to 
say  that  by  the  wrongful  entry  of  the  compa- 
ny the  right  of  the  owner  to  his  land  is  turn- 
ed into  a  mere  chose  in  action  for  the  value 
of  it"  The  only  obstacle  to  the  remedy  by 
ejectment  lies  In  the  efficacy  of  the  eject- 
ment writ,  and  not  a  denial  of  the  right  to 
Its  enforcement  In  many,  perhaps  in  most 
cases  where  railroad  companies  have  con- 
structed their  railroads  on  lands  of  another 
without  rlg^t  their  occupation  and  the  work 
constructed  on  the  premises  may  be  such  that, 
while  the  company  may  be  ejected.  It  would 
leave  its  property  behind  to  plague  the  land- 
owner. Besides,  the  interruption  of  public 
travel  and  business  would  be  a  serious  con- 
sideration in  ordering  an  ouster.  So  we  hf^e 
the  provisions  of  sections  6448  and  6449,  Bev. 
St.  1906.  The  last  clause  of  the  latter  section 
expressly  provides,  "this  section  shall  not  be 
construed  to  impair  or  lessen  in  any  manner 
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tbe  right  of  the  owner  or  owners  •  •  • 
may  have  to  proceed  against  the  corporation 
as  In  all  other  cases  of  the  unlawful  entry 
upon  lands."  Therefore,  where  the  writ  of 
ejectment  may  be  Impracticable  for  reasons 
above  given,  or  others  sufficient,  the  owner 
may  select  the  remedy  under  the  above  stat- 
ute, as  has  been  done  in  this  case.  And  this 
court  has  held  In  Railroad  Go.  v.  O'Harra,  48 
Ohio  St  343,  28  N.  B.  175,  that  proceedings 
to  compel  appropriation  are  not  barred  by 
lapse  of  less  than  21  years  from  the  time  of 
such  occupation  by  the  company.  The  period 
is  not  thus  limited  as  against  one  who  Is  a 
remainderman  or  a  reversioner  and  has  no 
right  of  entry  or  possession  during  the  exist- 
ence of  a  life  estate.  As  already  stated,  as  to 
such  remaindermen  or  reversioners,  the  stat- 
ute does  not  start  until  the  termination  of 
the  particular  estate.  On  page  353  of  48  Ohio 
St,  page  176  of  28  N.  E.,  Mlnsball,  J.,  says: 
"The  remedy  In  such  case  is  a  substitute  for 
an  action  to  recover  the  possession,  and  we 
fall  to  i)erceive  why  it  should  be  barred  in 
any  shorter  period  than  an  action  for  that 
purpose.  *  ♦  ♦ "  In  Fries  v.  Railway  Co., 
56  Ohio  St  135,  46  N.  E.  516,  the  samu  rule 
as  to  the  statutory  bar  is  again  asserted, 
as  to  proceedings  to  compel  appropriation, 
and  what  we  have  said  as  to  when  tbe  stat- 
ute begins  to  run  is  here  applicable  also. 
These  and  other  Ohio  cases  are  not  in  con- 
flict with  the  views  expressed  In  this  case,  but 
are  entirely  consistoit  therewith. 

There  Is  another  point  raised  by  defendant 
fai  error.  It  is  provided  In  section  6448,.  su- 
pra, "such  owner  or  owners  or  either  of  them 

•  •  •  may  serve  notice  in  writing  upon  ^e 
corporation  in  tbe  manner  provided  for  the 
service  of  summons  against  a  corporation,  to 
proceed  under  this  chapter  to  appropriate  the 
lands,  and  on  failure  of  such  corporation  for 
ten  days  so  to  proceed,  said  owner  or  owners 

*  •  ♦  may  file  a  petition  in  the  probate 
court  of  the  proper  county  setting  forth  the 
fact  of  such  use  or  occupation  by  the  corpora- 
tion, that  the  corporation  has  no  right,  legal 
or  equitable,  thereto  •  •  ♦  that  the  notice 
provided  in  this  section  has  been  duly  served; 
that  the  limitation  under  the  notice  has  elaps- 
ed, and  such  other  facts,"  etc  The  petition 
contained  all  these  statutory  facts,  but  it  is 
claimed  that  the  plaintiffs  failed  to  prove  the 
service  of  the  notice  preliminary  to  filing  their 
petition.  The  printed  record  is  silent  upon  the 
subject  The  notice,  if  one  was  served.  Is  not 
brought  into  the  record  before  us,  and  it  Is 
argued  that  having  failed  to  show  the  service 
of  such  notice  the  plaintlCCs  failed  to  make  a 
case  under  the  statute.  Before  deciding  the 
question,  It  is  well  to  see  what  the  answer 
contains.  Tbe  railroad  company  admits  that 
it  is  a  railroad  corporation  authorized  to 
make  apprc^Jriation  of  private  property,  and 
that  it  is  in  possession  of  the  premises  in- 
dicated, and  avers  that  "it  has  been  in  open, 
notorious,  continuous,  and  adverse  possession 
of  said  part  of  said  lots,  under  a  claim  of 


right  and  title,  for  more  than  21  years  prior 
to  the  beginning  of  the  above-entitled  action; 
admits  that  it  has  been  operating  a  lice  of 
railroad  over  that  part  of  said  lots  in  its 
possession  as  aforesaid."  The  answer  then 
proceeds  to  deny  "each  and  every  statement, 
allegation,  and  averment  in  said  amended  pe- 
tition contained,  not  herein  expressly  admit- 
ted to  be  true,  and  says  tliat  the  same  are 
false  and  untrue." 

Next  the  company  sets  out  in  detail  that 
the  premises  were  sold  at  delinquent  tax  sale 
In  January,  1879,  and  that  in  due  time  a 
deed  was  made  to  the  purchaser  for  the  lands 
BO  sold,  and  that  the  company  holds  under 
said  tax  deed,  and  In  connection  therewith 
again  pleads  the  statute  of  llmitaticms.  The 
reply  attacks  the  validity  of  the  tax  deed. 

We  do  not  believe  that  the  failure  to  prove 
the  service  of  the  notice  deprived  the  court  of 
jurisdiction  to  proceed  with  the  case,  after 
the  above  Issues  had  been  joined.  The  point 
was  not  raised,  as  we  can  discover,  at  any 
stage  of  the  trial.  When  the  plaintiffs  rested 
their  case,  no  mention  was  made  of  the  ab- 
sence of  such  proof,  and  the  company  proceed- 
ed and  put  In  its  evidence.  The  attention  of 
neither  court  nor  counsel  was  called  to  the 
absence  of  proof  of  the  notice  after  the  de- 
fendant rested.  Nor  was  the  court  requested 
to  instruct  the  jury  upon  the  subject,  and  we 
think  the  point  is  too  late  in  arrival  to  Justify 
a  reversal  of  tbe  Judgmmt  of  the  probate 
court  on  that  ground.  Neither  the  circuit 
court  nor  the  court  of  common  pleas  seems 
to  have  spoken  or  ruled  on  that  question. 

We  conclude  that  the  judgments  of  the  cir- 
cuit and  common  pleas  courts  should  be,  and 
they  are,  reversed ;  and  the  Judgment  of  the 
probate  court  is  affirmed. 

Judgment  reversed. 

SCHAUGK,  O.  J.,  and  SUMMERS  and 
SPEAR,  JJ.,  concur. 


(78  Oh.   St.  64) 

GEORGE  WIEDEMANN  BREWING  CO.  v. 
MAXWELL  et  al. 

(Supreme  Court  of  Ohio.    March  24,  1908.) 

1.  CoNTBAOTS— Options— Mutuality— Absent. 

Written  agreements  known  as  options  are 
not  necessarily  void  for  lack  of  mutuality,  and, 
where  accepted  within  the  time  specified,  may 
become  valid  and  enforceable  contracts.  Nor  are 
they  rendered  invalid  by  tbe  fact  that  the  ac- 
ceptance by  the  promisee  is  verbal  and  not  in 
writing.    Such  assent  may  be  shown  by  parol. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  {  26.] 

2.  Specific   Pebfoemawcis  —  Readiness  to 
Perfobm— Tendeb  of  Pebfobmance. 

Tbe  general  rule  is  that  a  party  seeking 
specific  iierfonnance  of  a  contract  must  show 
performance  on  his  part;  yet  there  are  clearly 
defined  exceptions,  and  one  of  them  is  that,  when 
the  other  party  repudiates  and  makes  it  certain 
that  he  does  not  intend  under  any  circumstances 
to  comply,  a  showing  of  readiness  and  ability  on 
the  part  of  the  complaining  party  to  then  and 
there  perform  Ills  part   communicated   to   the 


Digitized  by 


Google 


596 


84  NORTHEASTERN  REPORTER. 


(Ohio 


other  party,  and  accompanied  with  a  demand  of 
compliance  by  such  other  party,  is  sulEcienl  com- 
pliance without  an  actual  formal  tender. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  9i  23(V-232.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Clark  County. 

Action  by  the  George  Wiedemann  Brewing 
Company  against  Rachel  Maxwell  and  others. 
Judgment  for  defcndabts,  and  plaintiff  brings 
error.    Reversed. 

Action  was  brought  In  the  common  pleas 
of  Clark  by  the  George  Wiedemann  Brewing 
Company,  a  Kentucky  corporation,  against 
Rachel  Maxwell,  James  L.  Maxwell,  and  the 
Springfield  Breweries,  Limited,  an  English 
corporation,  to  enforce  specific  performance 
of  a  certain  written  agreement  for  a  lease  of 
premises  situate  In  the  city  of  Springfield, 
said  agreement  being  In  the  form  of  an  op- 
tion, a  copy  of  which  follows:  "Springfield, 
Ohio,  September  28,  1905.  In  consideration 
of  one  dollar,  to  us  paid,  the  receipt  whereof 
Is  hereby  acknowledged,  we  do  hereby  agree 
to  give  to  The  Wiedemann  Brewing  Company 
an  option  of  ten  days  from  this  date  for  the 
leasing  of  the  building  owned  by  us  and 
known  as  No.  9  West  Main  street,  this  city, 
said  building  to  be  leased  for  five  years  from 
date  of  lease  and  at  a  rental  of  one  hundred 
dollars  per  month,  rent  to  be  paid  at  the  first 
day  of  each  month,  and  also  a  bond  of  in- 
demnity to  be  given.  All  alterations  and  in- 
side repairs  to  be  made  by  The  Wiedemann 
Brewing  Company  at  their  expense.  Posses- 
sion to  be  given  on  or  before  November  10, 
1905.  [Signed]  Mrs.  Rachel  Maxwell.  James 
L.  Maxwell.  Attest:  A.  J.  Baker."  Also  to 
have  declared  void  a  certain  lease  executed 
October  6, 1905,  by  Rachel  and  James  L.  Max- 
well to  the  Springfield  Breweries,  Limited, 
the  same  having  been  taken  with  full  knowl- 
edge of  the  rights  of  plaintiff  In  the  premises. 
The  answer  of  the  Maxwells  admitted  the 
execution  of  the  written  option,  but  denied 
that  the  plaintiff  accepted  the  option,  denie* 
that  they  agreed  to  execute  a  lease  for  the 
premises,  and  admitted  that  they  had  execut- 
ed a  lease  of  the  premises  to  the  defendant 
the  Springfield  Breweries,  Limited.  The  an- 
swer of  the  Springfield  Breweries,  Limited, 
averred  the  execution  and  delivery  to  it,  Octo- 
ber 6, 1903,  by  the  Maxwells,  of  a  lease  of  the 
premises  in  dispute  for  five  years,  which 
lease  was  duly  filed  for  record  and  Is  a  valid 
and  existing  lien.  .  It  also  denied  that  Ra- 
chel and  James  L.  Maxwell  entered  Into  the 
agreement  with  the  plaintiff  described  in  the 
petition. 

The  cause,  having  been  appealed  to  the  cir- 
cuit court,  was  there  tried  on  its  merits.  A 
finding  of  facts  separate  from  conclusions  of 
law  was  found  by  the  court,  from  which  It  Is 
shown  that  the  Maxwells  executed  and  de- 
livered the  option  to  the  plaintiff  as  averred 
In  the  petition;  that  plaintiff  elected  to  ac- 
cept the  <>ptlo]i  and  notified  the  Maxwells 


October  5,  1003,  of  such  election;  that  the 
Maxwells,  October  6,  1905,  executed  and  de- 
livered to  the  Springfield  Breweries,  Limited, 
a  lease  of  the  premises  for  the  term  of  five 
years  commencing  November  1,  1905,  at  a 
rental  of  $1,230  per  annum,  which  lease  was. 
filed  for  record  October  7,  1903,  in  the  office 
of  the  county  recorder;  that  at  the  time  of 
taking  this  lease  the  lessee  had  knowledge  and 
notice  of  all  the  foregoing  facts;  that  the 
plaintiff  by  its  agents  and  attorneys  on  Octo- 
ber 7,  1903,  at  9  o'clock  a.  m.,  was  present  at 
the  ofilce  of  Keifer  &  Keifer,  in  Springfield,  at 
which  time  and  place  it  had  been  agreed  by 
the  plaintiff  and  the  Maxwells  that  they  would 
meet  for  the  execution  of  the  things  provided 
for  in  the  option,  and  the  plaintiff  was  then 
and  has  ever  since  said  date  been  ready  and 
willing  to  so  perform  its  part;  that  plaintiff 
did  not  at  any  time  tender  to  the  Maxwells  a 
bond  of  indemnity  as  provided  in  the  option 
but  plaintiff,  b^  its  attorneys,  did  prepare, 
though  it  did  not  execute,  a  written  Instru- 
ment pursuant  to  the  option  agreeing  to  hold 
the  Maxwells  harmless  on  account  of  any 
liquor  tax,  and  on  account  of  any  damage 
that  may  grow  out  of  the  liquor  business  be- 
ing carried  on  in  the  premises,  or  on  account 
of  any  business  of  any  nature  that  may  be 
carried  on  In  the  premises;  that  October  S, 
1905,  and  again  on  October  7,  1905,  the  will- 
ingness and  readiness  of  the  plaintiff  to  per- 
form upon  its  part  all  the  terms  and  require- 
ments of  the  option  and  the  acceptance  there- 
of were  communicated  to  the  Maxwells ;  that 
at  the  before  mentioned  time  and  place  agreed 
upon  for  the  completion  of  the  contract  the 
MqxwellB  failed  to  appear  and  the  plaintiff 
was  then  notified  of  their  refusal  to  execute 
the  lease  to  plaintiff,  and  was  then  notified 
that  they  had  upon  the  day  before  such  ap- 
pointed time,  and  after  the  acceptance  by 
plaintiff  of  the  option,  executed  the  above 
mentioned  lease  to  the  Springfield  Breweries, 
Limited ;  that  plaintiff  was  at  all  times  men- 
tioned and  ever  since  has  t>een  authorized  to 
do  business  in  Ohio  and  is  financially  able  to 
give  the  bond  mentioned  In  the  option.  And 
as  conclusions  of  law  the  court  found  that  the 
option  and  acceptance  constituted  a  valid 
obligation  upon  the  Maxwells  to  execute  a 
lease  to  plaintiff  for  the  premises  upon  the 
tender  of  the  bond  specified  in  the  option; 
that  the  Springfield  Breweries,  Limited,  took 
Its  lease  subject  to  all  the  rights  of  plaintiff 
against  the  Maxwells  under  the  option  and 
acceptance  thereof,  but  that  plaintiff  Is  not 
entitled  to  maintain  this  suit  for  specific  per- 
formance because  plaintiff  did  not  execute 
and  tender  a  bond  of  indemnity,  said  agree- 
ment to  furnish  a  bond  being  one  of  the  mu- 
tual obligations  of  the  option.  Judgment  dis- 
missing the  petition  and  for  costs  was  there- 
upon rendered,  and  the  plaintiff  brings  error. 

Louis  J.  Dolle  and  Keifer  &  Keifer,  for 
plaintiff  in  error.  Martin  &  Martin,  for  de> 
fendants  in  erroi; 
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SPEAR,  J.  (after  stating  the  facts  as  above). 
Two  questions  are  presented  by  tbe  record. 
One  relates  to  tbe  sufficiency  of  tbe  option 
a^  a  binding  obligation;  the  other  to  tbe 
matter  of  performance  on  .the  part  of  the 
plaintiff.  It  la  the  contention  of  defendant 
In  error  that  tbe  contract  is  Invalid  because 
of  a  lack  of  mutuality,  and  because  there  was 
no  valid  acceptance  of  the  option.  But  tbe 
circuit  court  held  that  tbe  consideration  ex- 
pressed was  a  sufficient  consideration  to  sup- 
port the  promise  on  the  part  of  the  prom- 
isors, and  the  acceptance  by  the  promisee 
within  tbe  time  prescribed  supplied  lack  of 
mntnallty.  If  any  before  existed,  and  was 
sufficient  to  constitute  a  binding  obligation. 
With  this  conclusion  we  agree.  Such  Instru- 
ments are '  merely  contracts  by  which  one 
party  in  consideration  of  tbe  payment  of  a 
certain  snm  to  tbe  other  party  acquires  the 
privilege  of  buying  from  or  otherwise  acquir- 
ing or  selling  to  such  other  party  an  interest 
In  specified  property  at  a  fixed  price  within 
a  stated  time.  This  form  of  contract  has 
become  of  general  use  In  the  business  world, 
and,  if  there  ever  was  any  ground  for  denying 
the  legal  validity  of  such  contracts,  they 
have,  we  think,  been  too  often  recognized  as 
valid  to  justify  serious  doubt  now.  Bacon 
V.  Daniels,  37  Ohio  St.  279 ;  Oil  Co.  v.  Craw- 
ford. 55  Ohio  St  161,  178,  44  N.  E.  1093,  34 
I*  R.  A.  62;  Brown  v.  Fowler,  65  Ohio  St 
507,  63  N.  B.  76.  The  amount  of  tbe  money 
consideration  in  such  an  instrument  is  not  of 
importance  as  bearing  upon  its  sufficiency  as 
a  consideration  to  support  tbe  promise.  Tbe 
requirement  of  mutuality  is  entirely  satisfied 
when  the  acceptance  within  the  proper  time 
has  been  made.  Nor  does  the  fact  that  the 
acceptance  by  plaintiff  in  tbe  present  case 
was  verbal  destroy  its  right  to  enforce  tbe 
contract  against  the  party  who  signed  tbe 
option.  Our  statute  of  frauds  (section  4199, 
Rev.  St  1906)  denies  the  right  to  maintain  an 
action  upon  any  contract  for  the  sale  of  any 
Interest  in  lands  unless  the  agreement  is  in 
writing  signed  by  the  party  to  be  charged,  or 
by  some  authorized  person.  This  contract  is 
so  signed  by  the  party  to  be  charged.  The 
assent  of  the  other  party  may  be  shown  by 
parol.  Pom.  on  Con.  S$  169,  170;  Waterman 
on  Spec.  Per.  S  201;  Cummins  v.  Beavers  et 
al.,  103  Va.  230,  48  S.  E.  891.  106  Am.  St  Rep. 
881;  Bickett  v.  White,  1  Qin.  R.,  170;  Thay- 
er V.  Luce,  22  Ohio  St  62 ;  Ide  v.  Leiser,  10 
Mont  5,  24  Pac.  695,  24  Am.  St  Rep.  17; 
Black  V.  Maddox,  104  Ga.  157,  30  S.  B.  723. 

But  the  circuit  court  found  as  further  con- 
clusion of  law  that  plaintiff  is  not  entitled  to 
relief  because  no  bond  of  Indemnity  was  fur- 
nished or  tendered  to  tbe  other  parties  to  the 
option  contract  With  this  conclusion  we  do 
not  agree.  The  facts  show  that  tbe  parties 
tiad  made  an  agreement  to  meet  at  a  certain 
defined  place  at  a  certain  specified  time  for 
the  purpose  of  executing  and  delivering  the 
necessary  papers  to  effectuate  and  complete 
the  contract,  the  Maxwells  to  be  accompanied 


by  their  attorney.  The  evidence  further  shows 
that  as  part  of  this  arrangement,  the  plain- 
tiff was  to  Iiave  a  lease  prepared  for  execu- 
tion at  the  time  and  place  agreed  and  a 
bond  of  indemnity  as  provided  in  tlie  con- 
tract These  papers  had  been  prepared  by 
the  attorney  for  the  plaintiff,  and  were  ready 
for  execution.  In  conformity  with  this  ar- 
rangement the  plaintiff  by  its  agent  accom- 
panied by  Its  attorney  was  at  the  place  at 
the  time  assigned  with  the  foregoing  papers. 
It  was  ready  and  anxious  to  execute  that 
or  any  proper  lease  on  its  part,  and  having 
then  and  there  also  the  bond  of  Indemnity 
which  It  was  also  ready  to  execute  and  de- 
liver. The  contract  Is  somewhat  Indefinite 
as  to  the  character  of  the  bond;  but  when 
the  use  to  which  the  property  was  to  be  put 
is  considered.  It  is  apparent  that  the  paper 
prepared  as  a  bond,  and  which  the  plaintiff 
was  then  and  there  ready  and  able  to  execute 
and  dellvei,  sufficiently  covered  the  require^ 
ments  of  the  contract  But  tbe  Maxwells 
both  failed  to  appear,  and  no  one  appeared 
for  them  at  the  time  or  at  any  time  that  day. 
Not  content  to  leave  the  ipatter  in  a  state  of 
uncertainty,  and  anxious  to  complete  the 
contract  the  agent  of  the  plaintiff  within 
tbe  next  hour  went  oat  upon  tbe  street  to  find 
the  other  parties.  He  found  the  husband 
(who  It  is  proven  represented  the  wife)  at  or 
near  the  office  of  the  attorney  who  it  had  l>een' 
and  then  was  expected  would  be  present  with 
the  Maxwells  and  assist  in  the  execution  of 
the  papers,  and  said  to  him  that  the  Wiede- 
mann Brewing  Company  was  ready  to  execute 
the  lease.  He  was  then  Informed  by  Max- 
well that  they  did  not  propose  to  comply  with 
the  option ;  that  they  had  the  day  before  ex- 
ecuted a  lease  to  the.otlier  company.  Max- 
well and  the  agent  then  went  upstairs  into 
tbe  office  of  Maxwell's  attorney.  The  at- 
torney advised  Maxwell  not  to  execute  any 
lease  to  the  plaintiff.  He  had  signed  one 
lease,  and  he  had  better  not  sign  another  one 
and  get  Into  further  trouble.  Maxwell  then 
said  he  was  protected  with  a  bond,  and  show- 
ed the  bond — protected  against  any  damage 
from  tbe  Wiedemann  Company.  At  no  time, 
then  or  afterward,  did  the  Maxwells  show 
any  disposition  to  comply  with  the  option 
contract  but  stood  by  their  refusal. 

Under  such  circumstances,  it  could  not  be 
reasonably  held  that  the  plaintiff  was  bound 
to  execute  and  manually  tender  the  bond  any 
more  than  it  was  necessary  for  It  to  exeicute 
and  tender  the  l^ase,  or  tender  payment  of 
rent  The  conduct  of  the  other  parties  was 
such  as  to  render  any  offer  of  tbe  kind  a  mere 
Idle  ceremony.  While  they  had  not  technic- 
ally put  It  beyond  their  power  to  execute  a 
lease  to  the  plaintlfC,  it  was  entirely  plain 
that  their  purpose  not  to  do  so  was  fixed.  It 
was  manifest  that  an  execution  of  these  pa- 
pers and  a  delivery  of  them  to  the  Max- 
wells would  have  been  utterly  vain,  and  the 
law  does  not  require  the  doing  of  vain  things. 
While  the  general  rule  is  that  a  party  seeking 
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specific  performance  of  a  contract  must  show 
performance  on  his  part,  yet  there  are  clear- 
ly cleflned  exceptions,  and  one  of  them  Is  that, 
when  the  other  party  repudiates  and  makes 
It  certain  that  he  does  not  Intend  under  any 
circumstances  to  comply,  a  showing  of  readi- 
ness and  ability  on  the  part  of  the  complain- 
ing party  to  them  and  there  perform  his  part, 
communicated  to  the  other  party  and  accom- 
panied with  demand  of  compliance  by  such 
other  party,  is  sufficient  compliance  without 
an  actual  formal  tender.  It  Is  argued  that 
the  conclusion  of  the  circuit  court  Is  sup- 
ported by  the  holding  In  Raudabaugh  T. 
Hart,  01  Ohio  St.  73,  55  N.  E.  214,  76  Am. 
St.  Rep.  361.  We  think  not  That  case  Is 
authority  for  the  proposition  that  a  party 
cannot  maintain  an  action  In  this  class  of 
cases  "without  averring  a  performance,  or 
an  offer  to  perform  on  his  part  Mere  will- 
ingness and  readiness  to  perform,  aincom- 
municated  to  the  other  party,  will  not  avail." 
And  a  petition  "which  contains  neither  an 
allegation  of  performance  nor  of  tender  of 
performance  will  be  held  bad  on  general  de- 
murrer." In  the.  c^se  at  bar  there  Is  abun- 
dantly shown  readiness,  willingness,  and  abil- 
ity, all  communicated  to  the  other  party,  and 
a'  tender  of  performance  by  complying  with 
its  part  of  the  contract  so  far  as  it  was  prac- 
ticable to  do  so  at  the  time  and  place  agreed 
upon  for  the  completion. 

We  are  of  opinion  that  the  plaintiff  to  er- 
ror ts  entitled  to  a  reversal  of  the  judgment 
below  and  a  final  decree  for  specific  perform- 
ance. 

Reversed. 

SHAUCK,  O.  J.,  and  PRICE,  CREW,  and 
SUMMERS,  JJ.,  concnr. 


(78  Ob.  St  104) 

WBATHBB.HBAD  v.  ETTINGER. 

(Supreme  Court  of  Ohio.    March  24,  1908.) 

BaoEEBB  —  AuTHOBrrr  —  Execution  op  Con- 
tract or  Sale  fob  Thibd  Parties. 

A  real  estate  broker  is  without  authority 
to  execute  a  contract  of  sale  which  shall  be 
bindlnx  upon  one  who  places  real  estate  in  bis 
bands  for  gale  unless  such  authority  Is  specially 
conferred. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  $S  12-15.) 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Cuyahoga  County. 

Action  by  one  Ettinger  against  Albert  J. 
Weatherhead.  Judgment  for  defendant  was 
reversed  by  the  circuit  court  and  he  brings 
error.  Judgment  of  the  circuit  court  revers- 
ed, and  that  of  common  pleas  affirmed. 

Ettinger  brought  suit  against  Weatherhead 
In  the  court  of  common  pleas  of  Cuyahoga 
county  to  recover  damages  resulting  from 
his  refusal  to  convey  lot  No.  9  to  the  village 
of  Glenville  in  Cuyahoga  county,  allegtog  that 
he  was  bound  to  make  such  conveyance  by 
the  terms  of  a  written  contract  executed  to 


his  behalf  by  one  Lewis  H.  Wain,  his  agent, 
thereunto  lawfully  authorized.  The  defend- 
ant denied  all  the  allegations  of  the  petition. 
Upon  the  trial  the  plaintiff  offered  In  evi- 
dence a  written  contract  of  the  purport  alleg-- 
ed  signed,  "Lewis  H.  Wain,  agent  for  Al- 
bert J.  Weatherhead,"  and  the  tastniment 
included  an  acknowledgment  of  the  receipt 
of  $50  on  account  of  the  purchase.  For  the 
authority  of  Wain  to  make  a  contract  bind- 
ing upon  Weatherhead,  platotiff  resorted  to 
parol  evidence  which  tended  to  show  that 
Wain  was  a  real  estate  broker  In  Cleveland ; 
that  he  and  Weatherhead  frequently  met  at 
luncheon,  and  upon  one  such  occasion  the 
latter  expressed  to  the  former  a  wish  that 
he  would  sell  this  lot  for  the  sum  of  $3,500. 
Upon  a  later  occasion  Wain  reported  that 
he  was  making  progress  toward  finding  a 
purchaser,  to  which  Weatherhead  answered, 
"Very  well."  On  the  day  following  he  exe- 
cuted the  contract  counted  upon  In  the  peti- 
tion at  the  price  named,  accepted  $50  on  the 
purchase,  and  gave  the  receipt  and  contract 
referred  to.  Withto  a  day  or  two  he  deliver- 
ed to  Weatherhead  a  copy  of  the  contract  but 
not  the  $50  paid  on  the  purchase.  Weather- 
head said  he  was  not  ready  to  convey,  and 
within  a  few  days  announced  that  he  would 
not  convey,  and  paid  to  Wato  his  commission 
as  broker.  In  the  court  of  common  pleas 
there  was  a  Judgment  in  favor  of  the  defend- 
ant on  a  verdict  which  the  court  had  directed 
the  Jury  to  return  in  his  favor.  The  circuit 
court,  being  of  the  opinion  that  the  evidence 
tended  to  show  the  state  of  facts  upon  which 
Ettinger  was  entitled  to  recover,  reversed  the 
Judgment  of  the  court  of  common  pleas,  and 
remanded  the  cause  to  that  court  for  a  new 
trial. 

EHlne,  ToUes  &  Ooff,  for  platotiff  in  error. 
W.  B.  Neff  and  W.  D.  McTlghe,  for  defend- 
ant to  error. 

SHAUCK,  C.  J.  (after  stating  the  facts  as 
above).  The  substantial  question  to  the  case 
is,  did  the  evidence  tend  to  show  that  Wato 
had  authority  to  make  a  contract  htndtog 
upon  Weatherhead  for  the  sale  of  the  lot? 
The  significant  fact  of  which  all  parties  to 
the  transaction  were  aware  was  that  Wain 
was  a  real  estate  broker.  His  business  was 
to  find  totendlng  purchasers  and  bring  them 
to  those  who  had  real  estate  for  sale,  and 
who  had  employed  him  for  that  purpose.  It 
was  to  that  capacity  that  he  was  approached 
by  Weatherhead,  and  that  the  conversations 
between  them  were  carried  on.  The  subject 
of  executing  a  contract  of  sale  on  the  owner's 
behalf  with  one  who  might  desire  to  become 
a  purchaser  was  not  considered  or  mentioned 
to  any  of  the  conversations.  The  conversa- 
tions were  such  only  as  would  naturally  oc- 
cur between  an  owner  of  property  desirous 
of  selltog  it  and  a  broker  engaged  In  the  busi- 
ness of  finding  purchasers.  If  it  should  be 
conceded  that  by  custom  a  real  estate  broker 
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Blight,  withoat  special  and  express  authority, 
execute  a  contract  of  this  character  binding 
1^>on  the  owner  who  placed  his  land  In  his 
hands  for  sale,  the  attempt  to  show  that  snch 
a  custom  existed  failed  utterly  In  the  present 
case.  It  l8  In  accordance  with  common  under- 
standing that  one  soliciting  the  services  of  a 
real  estate  broker,  when  nothing  more  ap- 
pears, reserves  to  himself  the  power  to  con- 
clude the  sale.  A  reference  to  the  cases  cited 
in  the  reporter's  abstract  of  the  briefs  will 
show  that  the  cases  are  generally  in  accord- 
ance with  tills  view.  It  is  to  be  observed 
that  the  question  is  not  affected  at  all  by  any 
of  the  cases  which  determine  the  right  of  the 
broker  to  compensation.  That  obligation 
Weatherhead  has  conceded  in  the  present 
case,  and  he  has  discharged  It  White  some 
support  to  the  opposite  view  may  be  derived 
from  two  of  the  cases  cited  in  the  brief  of  the 
defendant  in  error,  they  mnst  be  regarded  as 
In  conflict,  not  only  with  the  current  of  au- 
thority upon  the  subject,  but  with  the  com- 
mon understanding  of  business  men.  There 
was,  therefore,  no  original  authority  in  Wain 
to  execute  the  contract. 

But  it  is  said  that  if  there  was  not  original 
authority  given  to  Wain  to  execute  the  con- 
tract, the  contract  was  subsequently  ratified 
by  Weatherhead.  The  case  presents  no  ele- 
ment of  ratification.  The  money  delivered 
to  Wain  on  account  of  the  proposed  purchase 
was  not  accepted  by  Weatherhead,  if  Indeed 
he  was  Informed  of  the  fact  that  It  had  been 
paid  to  Wain.  Weatherhead  did  nothing  but 
retain  the  copy  of  the  contract  tendered  to 
him  for  brief  and  reasonable  consideration, 
and  then  exercised  his  right  to  decline  to 
execute  It.  The  iiosltion  of  Bttlnger  was  in 
no  way  changed  in  consequence  of  anything 
that  was  done  or  omitted  by  Weatherhead. 

Judgment  of  the  circuit  court  reversed, 
and  tliat  of  the  common  pleas  aflBrmed. 

PRICE,  CREW,  SUMMERS,  SPEAR,  and 
DAVIS,  JJ.,  concur. 


(78  Ota.  St.  <8) 

MARSH  V.  KOONS. 
(Sapreme  Court  of  Ohio.    March  24,  1908.) 

1.  Animals— Running  at  Labge— Liabilitt 
FOB  Damaceb. 

The  object  of  sections  4202  and  4206,  Re- 
vised Statutes,  making  it  unlawful  for  the  own- 
er of  certain  animals,  includinf;  cattle,  to  suffer 
them  to  run  at  large  in  any  public  highway,  and 
making  him  liable  for  all  damages  done  by  such 
animals  on  the  premises  of  another,  is  not  the 
safety  of  travelers  on  the  highway,  but  the  pre- 
vention of  trespasses,  and  tlie  owner  of  such  an 
animal  is  not,  merely  because  of  the  existence  of 
the  statute,  liable  in  damages  to  a  person  injur- 
ed by  her  horse  taking  fright  at  such  an  animal 
at  large  in  the  highway  contraty  to  the  statute. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Animals-.  {  175.] 

2.  Same. 

The  owner  of  a  cow  at  large  in  the  pnblic 
highway  is  not  liable  in  damages  to  a  person  in- 
jured by  being  tl^rown  from  her  vehicle  through 


her  horse  taking  fright  at  the  cow  getting  up, 
when  she  attempted  to  drive  around  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Animals,  {  175.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Logan  County. 

Action  by  one  Marsh  against  one  Koons. 
Judgment  for  defendant  was  affirmed  by  the 
circuit  court,  and  plaintiff  brings  error.  Af- 
firmed. 

Hamilton  Bros,  and  John  A.  Price,  for 
plaintiff  In  error.  West  &  West  and  Samuel 
H.  West  for  defendant  in  error. 

.  SUMMERS,  J.  This  is  an  action  to  re- 
cover damages  for  personal  injuries.  The 
plaintiff  was  driving  a  white  horse,  which 
frightened  at  a  red  cow  at  large  on  the  pub- 
lic highway,  and  upset  the  buggy  in  which 
she  was  riding.  The  accident  happened  in 
the  daytime.  The  cow  was  lying  eater-cor- 
nered across  the  traveled  way  in  front  of 
the  defendant's  farm.  The  piaintlCC,  a  widof? 
lady  77  years  of  age,  says  that  It  was  a  very 
bright  pretty  day,  and  that  she  was  driving 
east  on  the  Sidney  pike  to  the  city  of  Belle- 
fontaine ;  that  she  saw  the  cow  lying  in  the 
ros-J  some  distance  ahead;  that  "the  horse 
was  walking,  and  I  was  humming  along, 
just  alone."  "I  had  to  drive  around  her; 
just  went  to  drive  around  her,  but  I  didn't 
When  I  got  just  to  her  head,  she  made  a 
lunge  to  get  up  and  my  horse  reared  on  his 
hind  feet,  reared  around  and  took  up  the  side 
of  the  bank,  and  threw  me  out  on  the  side 
and  cut  my  head,  as  you  can  see."  The 
plaintiff  was  badly  hurt  The  trial  court 
directed  a  verdict  for  the  defendant,  for  the 
reason.  It  Is  said,  that  the  petition  did  not 
state  a  cause  of  action,  and  the  circuit  court 
affirmed  for  the  reason  that  the  plaintiff  was 
guilty  of  contributory  negligence. 

Counsel  for  plaintiff  in  error  call  attention 
to  the  fact  that  contributory  negligence  was 
not  set  up  as  a  defense,  and  contend  that  the 
judgment  cannot  be  sustained  on  that  ground. 
The  defendant  offered  no  evidence,  and,  if 
the  evidence  offered  on  the  part  of  the  plain- 
tiff raised  a  presumption  of  negligence  on 
her  part  contributing  directly  to  her  injury, 
then  the  court  properly  directed  the  verdict. 
A  cow,  unlike  a  horse,  gets  up  first  on  her 
hind  legs,  and  in  doing  so  appears  to  lunge 
forward,  and  It  was  to  be  expected  that  the 
horse  would,  under  the  circumstances,  try 
to  give  the  cow  plenty  of  room.  The  circuit 
court  took  judicial  notice  of  the  fact  that  one 
never  can  tell  what  an  old  cow  will  do,  and  so 
concluded  that  the  plaintiff  was  negligent  in 
driving  80  closely  to  her. 

At  common  law  It  was  the  duty  of  the  own- 
er of  cattle  to  fence  them  in,  but  in  this  state 
it  was  not  his  duty  to  do  so,  until  made  so 
by  statute.  The  burden  was  upon  the  oc- 
cupier of  the  land  to  fence  them  out  The 
reason  for  the  distinction  was  that  here  at 
an  early  day  but  a  very'  small  part  of  the  soil 
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was  under  cnltiTatlon,  and  It  much  better 
suited  the  condition  of  the  people  and  was 
a  lighter  burden  on  them  to  Inclose  the  land 
for  the  purpose  ot  cultivation,  and  to  fence 
against  the  animals  running  at  large.  C,  H. 
&  D.  R.  B.  Co.  V.  Waterson  &  Kirk,  4  Ohio 
St  424 ;  Eerwbaker  v.  C,  C.  &  C.  R.  R.  Co., 
3  Ohio  St  172,  62  Am.  Dec.  246;  Marietta  & 
Cincinnati  R.  R.  Co.  v.  Stephenson  &  Brown, 
24  Ohio  St  48.  But  conditions  changed,  the 
larger  part  of  the  land  having  been  brought 
under  cultivation,  the  public  welfare  required 
that  the  burden  be  transferred  to  the  owners 
of  the  cattle.  Accordingly  In  1865  an  act 
was  passed  making  It  unlawful  to  suffer  cat- 
tle to  run  at  large.  There  had  been  previous- 
ly to  that  time  laws  respecting  animals  run- 
ning at  large,  estrays,  fences,  and  Inclosures, 
but  It  is  not  necessary  to  notice  them.  The 
act  of  1865  has  been  carried  Into  the  Revised 
Statutes,  and  for  the  present  it  Is  sufficient 
to  refer  to  sections  4202,  4206,  and  4251.  Sec- 
tion 4202  maizes  It  ttnlawful  for  any  owner  of 
cattle  to  suffer  the  same  to  run  at  large  In 
any  public  road  or  highway,  and  prescribes 
a  penalty  therefor.  Section  4206  provides 
that  the  owner  shall  be  liable  for  all  dam- 
ages done  by  such  animal  upon  the  premises 
of  another  without  reference  to  the  fence 
that  may  inclose  the  premises,  and  section 
4251  provides  that.  If  any  cattle  running  at 
large  break  Into  or  enter  any  Inclosure  other 
than  Inclosures  of  railroads,  the  owner  of 
any  such  animal  shall  be  liable  to  the  owner 
or  occupant  of  such  Inclosure  for  all  dam- 
ages occasioned  thereby.' 

At  common  law  the  owner  of  cattle  did  not 
owe  to  travelers  on  the  highway  the  duty  to 
prevent  his  cattle  from  being  at  large  upon 
the  highway,  but  If  that  had  been  his  duty 
the  common  law  would  have  afforded  the 
traveler  a  remedy  by  an  action  in  damages 
against  the  owner  for  the  injuries  he  sustain- 
ed because  of  the  owner's  negligence  in  the 
performance  of  that  duty;  and  so  It  is  held 
in  numerous  cases  that,  when  It  Is  made  un- 
lawful for  cattle  to  be  at  large  In  the  high- 
way, the  owner  owes  such  a  duty  to  the 
traveler,  and  that  he  is  entitled  to  the  com- 
mon-taw remedy  In  damages,  although  the 
only  remedy  given  by  the  statute  is  a  penalty 
not  make  payable  to  the  party  Injured.  It 
is  so  held  in  Shipley  v.  Colclongh,  81  Mich. 
624,  45  N.  W.  1106,  21  Am.  St  Rep.  546,  where 
one  of  two  cows  that  were  running  at  large  in 
the  highway  contrary  to  law  hooked  and 
pushed  the  other  against  and  under  the  wheel 
of  a  sulky  that  was  being  driven  along  the 
highway,  overturning  and  Injuring  the  vehi- 
cle. The  decision  is  based  upon  the  follow- 
ing statement  of  the  law:  "The  violation  of 
any  statutory  or  valid  municipal  regulation 
established  for  the  purpose  of  protecting  per- 
sons or  property  from  Injury  is  of  Itself  suf- 
ficient to  prove  such  a  breach  of  duty  as  will 
sustain  a  private  action  for  negligence,  If 
the  other  elements  of  actionable  negligence 
concur.    1  Shear.  &  B.  Neg.  {  13.    These 


principles  apply,  not  only  where  the  statute 
or  ordinance  declares  that  persons  violating 
It  shall  be  liable  for  any  damages  mstalned 
by  reason  of  Its  breach,  but  also  where  it 
contains  no  such  provisions,  and  simply  im- 
poses a  penalty  by  way  of  fine  or  otherwise 
for  disobedience.  Nor  is  the  plaintiff  in  such 
a  case  bound  to  prove  that  the  act  required 
by  the  law  was  one  which  by  Its  nature  was 
essential  to  the  exercise  of  due  care  by  the 
defendant.  Id."  A  similar  case  Is  Jewett  ▼. 
Gage,  55  Me.  538,  92  Am.  Dec.  615,  where  the 
plaintiff's  wagon  and  minor  child  were  Injur- 
ed by  his  horse  taking  fright  at  a  hog  lying 
by  the  side  of  the  highway.  And  In  Bott  v. 
Pratt,  33  Minn.  323,  23  N.  W.  237,  53  Am. 
Bep.  47,  where  a  team  of  horses  that  had 
been  left  standing  unfastened  and  unguarded 
In  violation  of  a  city  ordinance  ran  away 
and  caused  injury  to  a  traveler  on  the  streets. 
The  law  Is  stated  as  follows  in  Cooley  on 
Torts  (3d  Ed.)  1399:  "Where  the  statute  im- 
poses a  new  duty  where  none  existed  before, 
and  gives  a  specific  remedy  for  Its  violation, 
the  presumption  is  that  this  remedy  was 
meant  to  be  exclusive,  and  the  party  com- 
plaining of  a  breach  Is  confined  to  It  •  *  • 
So  If  performance  of  a  duty  is  enjoined  un- 
der a  penalty,  the  recovery  of  this  penalty  Is 
In  general  the  sole  remedy,  even  when  it  Is 
not  made  payable  to  the  party  injured.  But 
the  rule  Is  not  without  Its  exception,  for  if 
a  plain  duty  is  imposed  for  the  benefit  of 
Individuals,  and  the  penalty  Is  obviously  In- 
adequate to  compel  performance,  the  Impli- 
cation will  be  strong,  if  not  conclusive,  that 
the  penalty  was  meant  to  be  cumulative  to 
such  remedy  as  the  common  law  gives  when 
a  duty  owing  to  an  individual  Is  neglected." 
The  cases  above  cited  seem  to  make  the  ex- 
ception the  rule. 

In  Couch  V.  Steel,  8  BL  &  B.  402.  Lord 
Campbell  laid  down  the  rule  that  witeraver 
a  statutory  duty  Is  created  any  person  who 
can  show  that  he  has  sustained  injuries  trom 
the  nonperformance  of  that  duty  can  bring 
an  action  for  damages  against  the  jjerson  on 
whom  the  duty  is  Imposed;  but  in  Atkinson 
V.  New  Castle  &  Gateshead  Waterworks  Co., 
L.  B.,  2  Ex.  Div.  441,  the  Judges,  Carins,  L. 
C,  Cockburn,  O.  J.,  and  Brett,  L.  J.,  each 
of  them  doubted  its  correctness.  They  ex- 
pressed the  opinion  that  the  correctness  of 
the  ru^e  "must,  to  a  great  extent,  depend  on 
the  purview  of  the  Legislature  In  the  partic- 
ular statute,  and  the  language  which  they 
hare  there  employed."  In  Cowley  v.  New- 
market Local  Board  (1892)  A.  C.  345,  Lord 
Herschell  expressly  concurs  in  the  opinion 
expressed  by  Lord  Cairns.  In  Gorrls  v.  Scott 
(1874)  8  Ex.  125,  in  an  action  to  recover  for 
loss  of  sheep  washed  overboard.  In  conse- 
gucuce  of  there  being  no  pens  and  no  battens 
or  footholds,  as  required  by  certain  regula- 
tions adopted  under  authority  of  the  conta- 
gious diseases  act,  it  Is  held:  "That  the' ob- 
ject of  the  statute  and  the  order  being  to 
prevent  the  spread  of  contagious  diseases 
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among  animals,  and  not  to  protect  them 
against  perils  of  the  aea,  the  plaintiffs  conld 
not  recorer."  And,  again:  "Wben  a  statute 
creates  a  duty  with  the  object  of  preventing 
a  mischief  of  a  particular  kind,  a  person 
who,  by  reason  of  another's  neglect  of  the 
statutory  duty,  suffers  a  loss  of  a  different 
kind.  Is  not  entitled  to  maintain  an  action  In 
respect  of  such  loss." 

Looking  to  the  statute  and  the  previous 
legislation  In  this  state,  it  cannot  be  said 
that  the  object  was  to  provide  for  the  safety 
of  travelers  upon  the  highway.  The  object 
was  to  prevent  trespasses  upon  the  premises 
of  others.  The  remedy  In  damages  given  by 
section  4251,  Revised  Statutes,  was  not  en- 
tirely satisfactory.  In  many,  if  not  in  most, 
instances  of  trespass,  the  injury  was  slight, 
and  the  amount  of  damages  recovered  would 
not  equal  the  amount  expended  in  recover- 
ing It,  to  say  nothing  of  the  Inconvenience 
and  the  animosities  engendered ;  and  so  In  ad- 
dition to  the  liability  for  the  injury  done  by 
cattle  running  at  large  upon  the  premises  of 
another,  without  reference  to  the  fence  that 
inclosed  them,  it  was  made  unlawful  for  the 
owner  to  suffer  them  to  run  at  large,  and  It 
was  made  the  duty  of  public  officers,  on  view 
or  information  that  cattle  were  running  at 
large,  to  take  them  up  and  confine  them,  and 
if  an  officer  willfully  neglected  his  duty  in 
that  respect  he  was  liable  to  a  fine  and  Im- 
prisonment. In  the  absence  of  the  statute  it 
Is  the  duty  of  the  owner  not  to  suffer  a 
known  vicious  animal  to  run  at  large  upon 
the  highway,  or  one  not  vicious  under  cir- 
cumstances where  he  should  apprehend  that 
the  safety  of  travelers  would  be  in  danger. 
In  Dickson  v.  McCoy,  39  N.  Y.  400,  It  Is  held: 
"It  is  such  negligence  for  •  the  owner  of  a 
Iiorse  to  turn  htm  loose  to  go  from  the  stable 
tato  the  street  of  a  city  unattended  .is  will 
make  him  liable  for  aU  Injuries  occasioned 
thereby."  In  Wasmuth  v.  Butler,  86  Hun, 
1,  33  N.  T.  Supp.  108,  It  is  held  that  It  Is  ac- 
tionable negligence  to  leave  a  horse  untied 
and  imattended  In  the  stteets  of  u  city.  In 
Goodman  v.  Gay.  15  Pa.  18S,  o3  Am.  Dec. 
580,  it  Is  held:  "If  the  owner  of  a  horse 
suffers  It  to  go  at  large  In  the  streets  of  a 
populous  city,  he  Is  answerable  for  a  personal 
injury  done  by  it  to  an  individual  without 
proof  that  the  owner  knew  that  the  horse 
was  vicious."  In  Barnes  v.  Chapln,  4  Allen 
(Mass.)  444,  81  Am.  Dec.  710,  Chapman.  J., 
states  the  rule  thus:  "The  general'  doctrine 
of  the  common  law  as  to  injuries  done  by  do- 
mestic animals  seems  to  be  that  the  owner  Is 
not  liable  unless  he  has  been  in  some  fault. 
He  is  liable  for  their  trespasses  when  It  was 
his  duty  to  confine  them,  and  he  has  neglect- 
ed to  do  so.  In  Leame  v.  Bray,  3  East,  505, 
Lord  Ellenborough  says:  'If  I  put  in  motion 
a  dangerous  thing,  as  If  I  let  loose  a  danger- 
ous animal,  and  leave  to  hazard  what  may 
happen,  and  mischief  ensue  to  any  person,  I 
am  answerable  in  trespass.'"    Zumstein  v. 


Shmmm,  22  Ont  App.  Rep.  263,  is  a  case 
not  unlike  the  case  under  consideration,  and 
it  was  there  held:  "The  owner  of  a  turkey 
cock  which  without  negligence  strays  upon 
the  highway  contrary  to  a  by-law  of  the 
municipality  is  not  liable  for  damages  result- 
lug  from  a  horse  taking  fright  and  running 
away  at  the  sight  of  the  bird  acting  as  tur- 
key cocks  usually  do." 

The  object  of  the  statute  not  l)elng  the 
safety  of  travelers  on  the  highway,  the  peti- 
tion does  not  state  a  cause  of  action  In  the 
absence  of' an  averment  of  facts  implying 
that  the  injuries  resulted  from  the  negligence 
of  the  defendant  in  the  performance  of  a  du- 
ty owing  to  the  plaintiff,  and  the  court  of 
common  pleas  properly  directed  a  verdict 

Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


(78  Oh.  St.  78) 
HAMILTON  V.  STATE. 
CLARKE  V.  SAME. 
(Supreme  Court  of  Ohio.    March  24,  1908.) 

1.  Intoxicating  Liquohs— iNDicrsniHT— Stw- 

FICIENCT. 

An  indictment  under  section  4304-25,  Re- 
vised Statutes,  charging  defendant  with  unlaw- 
fully keeping  a  place  where  intoxicating  liq- 
uors are  l;ept  for  sale  as  a  beverage,  if  otherwise 
sufficient  in  form  and  allegation,  is  not  demur- 
rable because  it  contains  no  averment  which 
excludes  said  defendant  from  the  operation  of 
the  proviso  in  said  section  contained.  Such  pro- 
viso is  no  part  of  the  description  of  the  particu- 
lar pfifense  charged  in  the  mdictment. 

2.  Same— Sentence  ano  Punishmknt. 

The  provisions  of  section  6042,  Revised 
Stntutes.  neither  snpersede  nor  repeal  by  impli- 
cation the  penalty  clause  of  section  4364-25,  Re- 
vised Statutes. 

3.  Cbiminal  Law— Sentenob  and  Pdnibh- 

HERT. 

It  is  the  duty  of  the  court  in  pronouncing 
Judgment  against  the  accused  in  a  criminal  case 
to  pronounce  the  Judgment  provided  by  law, 
and  where  a  fine  is  part  of  the  penalty  so  pro- 
vided, and  the  court  is  authorized  by  law  to 
commit  the  accused  to  the  workhouse  "Until 
such  fine  and  the  costs  of  prosecution  are  paid, 
or  until  be  be  discharged  therefrom  by  allowing 
a  credit  of  sixty  cents  per  day  on  such  fine  and 
costs  for  each  day  of  confinement  In  such  work- 
house, or  be  otherwise  legally  discharged" — a 
sentence  providing  and  requiring  that  the  accus- 
ed "shall  stand  committed  to  such  workhouse 
until  the  fine  and  costs  are  paid,"  without  add- 
ing thereto  the  further  words  of  the  statute  "or 
until  he  be  discharged  therefrom  by  allowing  a 
credit  of  sixty  cents  per  day  on  such  fine  and 
costs,"  etc.,  while  not  wholly  void  is  incomplete 
and  erroneous,  and,  where  such  sentence  has 
not  been  executed,  it  will  be  reversed. 
(Syllabus  by  the  Court.) 

Meredith  Harallton  and  Harry  Clarke  were 
separately  convicted  in  the  Court  of  Common 
Pleas  of  keeping  a  place  where  intoxicating 
liquor  was  kept  for  sale  as  a  beverage,  con- 
trary to  Rev.  St  1906,  §  4364-23,  which  con- 
victions having  been  affirmed  in  the  circuit 
court  defendants  asked  that  leave  be  grant- 
ed to  file  their  petitions  in  error  in  the  Su- 


Digitized  by 


Google 


C02 


84  NORXHBASTSRN  BEPORTEIt. 


(Ohio 


preme  Court  Motions  allowed,  and  the  Judg- 
ments of  the  circuit  court  and  of  the  court 
of  common  pleas  reversed  as  to  the  sentences, 
and  cases  remanded  to  the  court  of  common 
pleas  for  resentence. 

The  platntllTs  In  error  in  the  above-en- 
titled cases  were  severally  Indicted  by  the 
grand  jury  of  Fairfield  county,  Ohio,  for 
keeping,  within  the  limits  of  the  township 
of  Walnut  In  said  county  and  without  the 
limits  of  a  municipal  corporation,  a  place 
where  Intoxicating  liquors  were  kept  for 
sale  as  a  beverage,  contrary  to  the  provi- 
sions of  section  4364-25,  Bev.  St.  The  suffi- 
ciency of  each  of  said  Indictments  was  duly 
challenged  by  a  motion  to  quash  and  by  de- 
murrer, both  of  which  were  overruled  by 
the  court,  and  the  indictments  held  to  be 
sufficient  The  defendants  having  each  enter- 
ed a  plea  of  not  guilty  were  severally  tried, 
and  a  verdict  of  guilty  was  returned  by  the 
Jury  against  each  of  them.  Thereafter,  on 
behalf  of  each  a  motion  In  arrest  of  Judg- 
ment and  for  a  new  trial,  was  filed  and  over- 
ruled, and  thereupoa  the  defendants  were 
each  sentenced  by  the  court  to  be  imprison- 
ed In  the  workhouse  In  the  city  of  Coimnbns, 
Ohio,  and  there  kept  at  hard  labor  for  the 
period  of  30  days,  and  each  was  adjudged  'to 
pay  a  fine  of  $1S0  and  the  costs  of  prosecu- 
tion, and  to  stand  committed  to  said  Colum- 
bus workhouse  until  said  fine  and  costs  were 
paid.  This  Judgment  and  sentence  of  the 
<iourt  of  common  pleas  was,  upon  proceedings 
in  error,  affirmed  by  the  circuit  court  The 
plalntlft  In  error  in  each  of  the  above  cases 
now  asks  that  leave  be  grranted  him  to  file 
his  i)etition  in  error  In  this  court  and  upon 
these  applications  or  motions  the  cases  have 
been  argued  and  are  now  submitted. 

Ben.  R.  Dolson,  C.  A.  RadcUSe,  and  Tbos. 
H.  Dolson,  for  plaintiflfs  In  error.  F.  M.  Ac- 
ton, Pros.  Atty.,  and  M.  A.  Daugherty,  for 
defendant  In  error. 

CREW,  3.  (after  stating  the  facts  as 
above).  The  above  cases  were  submitted  and 
may  be  disposed  of  together,  the  questions 
Involved  and  the  alleged  errors  assigned  be- 
ing the  same  in  each.  The  errors  relied  up- 
on are:  (1)  The  Insufficiency  of  the  indict- 
ment (2)  That  the  fine  Imposed  was  exces- 
sive and  Illegal.  (3)  That  the  sentence  pro- 
nounced by  the  court  was  Incomplete,  unau- 
thorized, and  erroneous.  We  shall  briefly 
consider  these  several  assignments  in  the 
order  mentioned. 

1.  Is  the  indictment  sufficient?  It  is  claim- 
ed that  the  indictment  Is  fatally  defective 
in  that  it  contains  no  averment  which  takes 
the  defendant  or  the  offense  charged,  out  of 
the  operation  of  the  exception  or  proviso 
found  In  section  4364-25,  Rev.  St.,  under 
which  section  the  indictment  in  each  of  the 
above  cases  was  found  and  presented.  Said 
section  4364-25,  so  far  as  Its  provisions  are 
pertinent  to  the  present  Inquiry,  reads  aa  fol- 


lows: "It  shall  be  unlawful  for  any  person 
within  the  limits  of  such  township  and  with- 
out the  limits  of  such  municipal  corporation 
to  sell,  furnish  or  give  away  any  Intoxicating 
liquors  to  be  used  as  a  beverage,  or  to  keep 
a  place  where  such  liquors  are  kept  for  sale, 
given  away  or  furnished;  and  whoever  sells, 
furnishes  or  gives  away  any  Intoxicating  liq- 
uors as  a  beverage,  or  keeps  a  place  where 
such  liquors  are  kept  for  sale,  given  away 
or  furnished,  shall  be  fined  not  more  than 
five  hundred  dollars,  nor  less  than  fifty  dol- 
lars, and  Imprisoned  In  the  county  Jail  no; 
exceeding  six  months;  bat  nothing  in  this 
section  shall  be  construed  so  as  to  prevent 
the  manufacture  and  sale  of  elder,  or  sale 
of  wine  manufactured  from  the  pure  Juice 
of  the  grape,  cultivated  in  this  state,  nor  to 
prevent  [a]  legally  registered  druggist  from 
selling  or  furnishing  pure  wines  or  liquors 
for  exclusively  known  medicinal,  art  scien- 
tific, mechanical,  or  sacramental  purposes; 
but  this  provision  shall  not  be  construed  to 
authorize  the  keeping  of  a  place  where  wine, 
cider  or  other  intoxicating  liquors  are  sold, 
kept  for  sale,  furnished  or  given  away  as  a 
beverage."  This  statute  it  will  be  seen  cre- 
ates and  defines  two  separate  and  distinct  of- 
fenses, one  "the  selling,  furnishing  or  giving 
away  of  intoxicating  liquors  to  be  used  as  a 
beverage,"  the  other,  "the  keeping  of  a  place 
where  such  liquors  are  kept  for  sale,  given 
away  or  furnished."  The  latter  is  the  offense 
charged  against  the  defendant  in  each  of 
the  above  cases,  the  averment  in  the  indict- 
ment being  that  defendant  between  the 
dates  therein  named,  "knowingly  and  unlaw- 
fully did  keep  a  place  where  intoxicating  liq- 
uors to  wit  brandy,  whisky,  gin,  ale,  beer 
and  wine,  were  then  and  there,  during  all  of 
said  time,  k^t  for  sale  as  a  beverage."  It 
is  manifest  we  think  from  the  plain  terms 
of  the  statute  itself  that  the  exception  or  pro- 
viso contained  therein  can,  and  does,  relate 
and  apply  only  to  the  sale  or  famishing  of 
intoxicating  liquors,  and  not  to  the  keeping 
of  a  place.  And,  that  it  was  the  legislative 
intent  that  said  proviso  should  be  thus  lim- 
ited, and  that  such  should  bo  Its  sole  office 
and  eifect.  Is  made  perfectly  plain  we  think 
by  the  language  which  immediately  follows 
said  proviso,  namely,  "but  this  provision 
shall  not  be  construed  to  authorize  the  keep- 
ing of  a  place  where  wine,  cider  or  other  in- 
toxicating liquors  are  sold,  kept  for  sale,  fur- 
nished or  given  away  as  a  beverage."  Thus, 
while  under  and  within  certain  conditions 
named  in  the  statute,  the  selling  or  furnish- 
ing is  neither  prohibited  nor  unlawful,  yet 
under  no  circumstance  or  condition  is  the 
keeping  of  a  place  where  intoxicating  liquors 
are  kept  for  sale  as  a  beverage  allowed  or 
permitted  by  said  statute.  The  sole  pur- 
pose and  effect  of  such  proviso  is  to  except 
and  exempt  certain  specified  acts,  and  des- 
ignated persons,  from  the  operation  of  th<' 
general  prohibitory  words  of  the  statute 
against  selling  or  furnishing.    Hence  it  fol- 
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Iow8  that  said  exception  or  proylso  constl- 
tntes  no  part  of  the  description  of  the  oftenge 
charged  against  the  accused  in  the  above 
cases,  and  therefore  it  was  neither  necessa- 
ry nor  proper  that  tlie  indictuieut  shuulu  con- 
tain the  negative  averments  of  the  statute. 
2.  Was  the  fine  Imposed  excessive  of  ille- 
gal? It  would  seem  to  be  conceded  that  if 
plaintiffs  in  error  were  rightfully  sentenced 
under  section  4364-23,  Rev.  St. — the  section 
under  which  they  were  indicted,  and  which 
Itself  provides  and  prescribes  the  punishment, 
by  way  of  fine,  that  may  be  Imposed  for  a 
violation  of  its  provisions — ^then  said  fine  is 
not  excessive  or  illegal.  But  it  is  the  conten- 
tion of  counsel  for  plalntlCCs  in  error  that 
the  provision  of  section  6942,  Rev.  St,  that, 
"A  keeper  of  a  place  where  intoxicating  liq- 
uors are  sold  in  violation  of  law  shall  be 
fined  not  more  than  one  hundred  nor  less 
tiian  fifty  dollars,"  etc.,  supersedes,  and  by 
Implication  repei^  the  penalty  clause  of 
section  4384-25,  and  tliat  the  only  authority 
that  now  exists  to  punish  a  defendant  con- 
victed of  violating  the  provisions  of  section 
4364-25  must  be  found  in  said  section  6942, 
which  latter  section  provides  as  follows :  "A 
keeper  of  a  place  where  Intoxicating  liquors 
are  sold  in  violation  of  law  shall  be  fined  not 
more  than  one  hundred  nor  less  than  fifty 
dollars,  or  imprisoned  not  more  than  thirty 
nor  less  than  ten  days,  or  both;  and  upon 
conviction  of  such  keeper,  the  place  where 
such  liquor  is  sold  shall  be  deemed  to  be  a 
common  nuisance,  and  the  court  shall  mrder 
him  to  shut  up  and  abate  the  same  unless 
he  make  it  apjpear  to  the  court  that  be  does 
not  then  sell  liquor  therein  in  violation  of 
law,  or  gives  bond,  payable  to  the  state  of 
Ohio,  in  the  sum  of  one  thousand  dollars, 
with  sureties  to  the  acceptance  of  the  court, 
that  he  will  not  sell  liquor  therein  in  viola- 
tion of  law,  and  will  pay  all  fines,  costs  and 
damages  assessed  against  him  for  violation 
of  the  laws  relating  to  the  sale  of  Intoxlcat- 
htg  liquor ;  and  the  giving  away  of  intoxicat- 
ing liquor,  or  other  shift  or  device  to  evade 
the  provisions  of  this  section,  shall  be  deemed 
and  held  to  be  unlawful  selling."  It  is  per- 
fectly obvious  from  the  language  of  the  above 
statute  taken  as  a  whole  that  the  penalty 
therein  prescribed  Is  wholly  inapplicable  and 
unappropriate  to  the  offenses  defined  in  sec- 
tion 4364-25.  Section  6942  contemplates  and 
provides  that  upon  the  giving  of  a  bond  the 
place  where  the  intoxicating  liquors  are  sold 
may  thereafter  be  maintained  and  kept  open 
and  sales  may  be  made  therefrom,  for  bever- 
age purposes,  according  to  law ;  while,  under 
section  4364-25,  all  sales  of  such  liquors  for 
such  purpose  within  the  prohibited  territory 
are  made  illegal,  aUd  the  keeping  of  a  place 
where  such  liquors  are  so  kept  for  sale  is 
absolutely  prohibited  and  forbidden.  The  of- 
fenses defined  in  the  two  sections  are  not  the 
same  ofCcuses,  nor  are  the  provisions  of  said 
sections  conflicting  or  inconsistent.  But,  fur- 
ther, the  fallacy  of  the  claim  made  by  coun- 


sel for  plaintiffs  in  error  becomes  at  once 
apparent  when  we  consider  that  above  sec- 
tion 6942,  although  subsequent  in  position 
and  numerical  order  to  section  4364-23,  was 
in  fact  passed  and  took  effect  substantially 
in  its  present  form  containing  every  condition 
and  provision  it  now  contains,  more  than 
eight  years  prior  to  the  enactment  of  section 
4364-25.  Rev.  St  1880,  p.  1644.  It  could  not 
therefore  operate  to  suspend  or  repeal  the 
provisions  of  a  statute  not  in  existence  at  the 
time  of  Its  enactment  The  only  change  made 
in  section  6942,  by  the  amendment  of  March 
5,  1896  (92  Ohio  Laws,  p.  55),  was  merely  to 
omit  therefrom  certain  provisions  found  in 
the  original  section,  that  had  become  inopera- 
tive by  reason  of  the  repeal  of  the  statute 
making  it  unlawful  to  sell  intoxicating  liq- 
uors to  be  drank  where  sold.  It  is  a  well- 
settled  rule  of  statutory  construction  that 
In  the  atnendmoit  or  revision  of  statutes  the 
mere  change  of  phraseology,  or  the  mere 
omission  of  words  which  are  deemed  redun- 
dant, does  not  Indicate  a  legislative  intent  to 
change  the  pre-existing  law.  It  follows  that 
the  platntiffs  in  error  were  properly  punish- 
ed under  the  provisions  of  section  4363-23, 
and  the  fine  assessed  against  each  being  with- 
in the  limits  of  the  amount  permitted  by  said 
section,  and  much  less  than  the  maximum 
fine  thereby  authorized,  this  court  cannot  say 
that  such  fine  was  either  excessive  or  illegal. 

3.  Was  the  sentence  imposed  by  the  trial  . 
court  unauthorized  and  erroneous?  The  view 
urged  In  argument  by  counsel  for  plaintiffs 
in  error  is  that  said  sentence  was  unauthor- 
ized, and  is  Illegal  and  erroneous,  for  the 
reason  that  the  court  was  without  right  or 
authority  to  add  to  the  sentence  of  Imprison- 
ment in  the  workhouse  the  words  "and  there 
to  be  kept  at  hard  labor,"  and  it  is  claimed 
that  the  addition  of  these  words  vitiates  the 
entire  sentence.  We  think  a  sufficient  an- 
swer to  this  is  that  hard  labor  Is  the  im- 
perative rule  of  the  workhouse  made  so  by 
statute— section  1536-370,  Rev.  St— and  that 
a  sentence  to  imprisonment  in  that  institution 
is  necessarily  a  sentence  to  imprisonment  at 
hard  labor,  whether  it  be,  or  be  not,  so  des- 
ignated and  expressed  in  the  sentence  itself. 
The  addition  of  the  words  "at  hard  labor" 
does  not  aggravate  or  increase  the  punish- 
ment authorized  by  the  statute,  and  it  can 
hardly  be  said  to  be  prejudicial  error  merely 
to  repeat  in  the  sentence  that  which  the  law 
Itself  has  irrevocably  fixed  and  determined. 
It  is,  however,  further  contended  that  said 
sentence  is  Incomplete  and  erroneous,  in  that 
the  defendant  is  thereby  adjudged  to  pay  a 
fine  of  $150  and  the  costs  of  prosecution,  and 
"to  stand  committed  to  the  workhouse  at 
Columbus,  Ohio,  until  said  fine  and  costs  are 
paid,"  without  adding  thereto  the  further 
words  of  the  statute,  "or  until  he  be  discharg- 
ed therefrom  by  allowing  a  credit  of  sixty 
cents  per  day  on  such  fine  and  costs  for  each 
day  of  confinement  in  such  workhouse,  or  be 
otherwise  legally  discharged."    That  it  wu 
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error  on  the  part  of  the  conrt  to  omit  from 
the  sentence  the  words  of  the  statute  last 
above  quoted  must  we  think  be  conceded  In 
view  of  the  positive  requirement  of  section 
7319,  Hev.  St,  that  In  pronouncing  Judg- 
ment against  a  defendant  who  has  been  con- 
victed of  a  crlmlual  offense  "the  court  shall 
pronounce  the  Judgment  provided  by  law." 
Dillon  V.  State,  38  Ohio  St  586.  The  stat- 
ute under  which  a  workhouse  sentence  was 
Imposed  In  the  above  cases  (section  6801b, 
Rev.  St)  does  not  authorize  or  permit  Im- 
prisonment In  said  workhouse  until  such  time 
as  the  fine  and  costs  of  prosecution  shall  be 
actually  paid  by  the  person  committed,  but 
the  Judgment  or  sentence  provided  by  law  is 
that  the  court  may,  in  its  discretion,  order 
the  person  convicted,  to  stand  committed  to 
the  workhouse  until  the  fine  and  costs  of 
prosecution  are  either  paid,  "or  until  he  be 
discharged  therefrom  by  allowing  a  credit  of 
sixty  cents  per  day  on  such  fine  and  costs  for 
each  day  of  confinement  In  such  workhouse, 
or  be  otherwise  legally  discharged."  The 
conditions  of  release  being  thus  clearly  ex- 
pressed In  the  statute,  they  become  and  are 
a  necessary  part  of  every  proper  sentence 
Imposed  thereunder,  and  while  their  omis- 
sion will  not  necessarily  render  the  sentence 
wholly  void  If  any  part  of  the  punishment 
imposed  is  authorized  by  law,  it  nevertheless 
makes  such  sentence  incomplete  and  errone- 
.  ous.  But  it  may  be  said  that  such  error  is 
not  prejudicial,  and  that  a  court  if  called 
upon  to  construe  such  a  sentence  can  read 
into  It  the  words  of  the  statute  omitted  there- 
from, and  thus  -preserve  to  a  defeodant  all 
of  bis  rights.  The  answer  to  this  is  that  a 
sentence  of  Imprisonment  in  a  criminal  case, 
to  be  a  valid  sentence,  must  In  and  of  Itself 
be  definite  and  complete  in  all  its  material 
terms,  and  so  certain  and  accurate  as  to  the 
time  of  its  commencement  and  proper  ter- 
mination, as  that  it  shall  not  be  necessary  for 
either  the  prisoner,  or  the  otflcers  charged 
with  its  execution,  to  apply  to  a  court  to  as- 
certain its  meaning.  Picket  v.  State,  22  Ohio 
St  405.  In  other  words,  to  borrow  the  lan- 
guage of  Norris.  J.,  In  Re  Moore,  14  Clr.  Ct 
Rep.  244,  "a  man  who  is  compelled  to  have  a 
lawsuit  to  get  into  Jail,  ought  not,  by  reason 
of  the  uncertainty  of  bis  sentence,  be  com- 
pelled to  have  another  lawsuit  to  get  out" 
The  mnterlality  and  prejudicial  eftect  of  the 
omission  from  the  sentence  in  the  present 
cases  of  the  statutory  conditions  of  release 
becomes  apparent,  when  we  consider  that 
nudor  a  proper  sentence  defendant  would 
be  entitled,  in  discharge  of  the  fine  and  costs 
adjudged  against  him,  to  a  credit  of  sixty 
cents  per  day  for  each  day  he  is  confined  In 
aaid  workhouse,  while  under  the  sentence  as 
imposed  he  must,  according  to  Its  express 
terms,  either  pay  or  remain  in  prison.  A 
sentence  such  as  the  one  Imposed  In  the 
above  cases.  If  enforced  according  to  its 
terms,  might  mean  to  defendant  Imprison- 
ment for  life,  inasmuch  as  ft  person  com- 


mitted to  the  workhouse,  in  default  of  the 
payment  of  fine  and  costs,  may  no  longer 
be  released  or  discharged  therefrom  under 
the  laws  providing  for  the  relief  of  Insolvent 
debtors.  Section  153C-370,  Rev.  St  We  are 
of  opinion  that  the  sentence  of  imprisonment 
pronounced  by  the  court  in  the  above  cases 
is  not  the  one  provided  and  required  by  law, 
in  that  it  does  not  Include  therein  all  the 
conditions  of  release  prescribed  by  the  stat- 
ute; such  sentence  is  therefore  unauthorized 
and  erroneous,  and  should  be  reversed.  It 
appearing  from  the  record  herein  that  said 
sentences  have  not  yet  been  executed,  by 
reason  of  their  suspension  pending  these  pro- 
ceedings In  error,  the  cases  will  each  be  re- 
manded to  the  court  of  common  pleas  of 
Fairfield  county  for  resentence  according  to 
law. 

Motion  for  leave  to  file  petition  in  error  al- 
lowed, and  Judgments  of  the  circuit  court  and 
of  the  court  of  common  pleas  reversed  as  to 
the  sentence,  and  cases  remanded  to  tha 
court  of  common  pleas  for  resentence. 

SHAUCK,  a  J.,  and  PRICE,  SUMMBRa 
SPKAR,  and  DAVIS,  JJ.,  concur. 


(78  Ohio  8t.  tH 
BLOOR  V.  PLATT  et  al. 
(Supreme  Conrt  of  Ohla    March  24,  1008.) 

1.  Wills— Wno   mat  Contest. 

A  judfjinpnt  creditor  of  an  heir  who  has 
obtained  a  lien  by  levy  on  property,  which.  In 
the  al>KeDce  of  a  will,  would  be  tlie  property  of 
the  dobtor  heir  by  descent,  is  a  pernon  toterexted 
in  a  will  or  codicil,  within  the  meftnitiR  of  sec- 
tion •%58,  Rerised  Statutes,  and  therefore  has 
lexal  capacity  to  pronecute  an  action  to  contest 
the  validity  of  an  alleged  will  disposing  of  such 
property  to  a  person  other  than  such  heir. 

I15d.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {{  532,  SoO-S.'iO.] 

2.  Tbiai,  —  Vebdict  —  Speciax  Intebbooa- 

TOBIBS. 

Where,  upon  application  to  the  probate 
court,  it  was  alleged  that  a  will  was  in  exist- 
ence after  the  death  of  the  testatrix  and  was 
loKt.  and  a  paper  alleged  to  contain  the  8Ul>!<tance 
of  the  lORt  will  was  admitted  to  probate,  and  in 
proceedings  to  set  B.<!ide  such  probate  the  Jury 
returned  a  verdict  that  the  paper  was  not  the 
Inst  will  and  testament  of  the  testatrix,  and 
at  the  same  time  returned  answers  to  special  in- 
terros:atories  as  follows:  "Was  the  paper  writ- 
ing claimed  by  defendant  to  be  the  last  will  and 
testament  of  C.  BiRned  by  her?  Answer:  Don't 
know.  Was  it  signed  in  her  presence  by  two 
subscribing  witnesses?  Answer:  Don't  know"— 
such  answers  are  not  inconsistent  with  the  gen- 
eral verdict. 

3.  Wills — Contest— Instbuctions. 

In  such  case  It  was  not  error  to  charge  the 
Jury  that,  "if  no  other  or  further  proof  were  giv- 
en in  respect  to  the  will  or  Its  contents,  it  being 
shown  that  the  original  will  was  lost  after  the 
death  of  the  testatrix  without  fault  of  the  de- 
fendants as  beneficiaries,  and  at  the  time  of  the 
death  of  the  testatrix  it  had  not  been  revoked, 
the  defendants  wo\iId  be  entitled  to  your  ver- 
dict," especially  when  such  instruction  is  con- 
sidered with  the  context 

[ISd.  Note.— For  cases  in  point,  see  Cent  Di& 
vol.  46.  Trial,  ij  857-860.1 

(Syllabus  by  the  Courtl 
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Brror  to  Circuit  Court,  Hlchland  Connty. 

Action  by  one  Bltwr  against  Benjamin  F. 
Flatt  and  others.  From  tlie  Judgment  of  the 
circuit  court,  plaintiff  brings  error.  Judg- 
ment of  circuit  court  reversed,  and  that  of 
the  court  of  common  pleas  affirmed. 

C.  H.  Workman,  for  plaintiff  In  error. 
Cummlngs,  McBrlde  &  Wolfe,  for  defendant 
In  error  Mt.  Clemens  Savings  Bank.  Don- 
nell,  Marriott  &  Blssman,  for  defendants  in 
error. 

DAVIS,  3.  It  will  appear  from  the  record 
in  this  case  that  Benjamin  F.  Piatt,  one  of 
the  defendants,  is  the  son  and  only  heir  at 
law  of  Charlotte  Spice;  that  Charlotte  Spice 
died  by  her  own  hand  on  the  15th  day  of 
July,  1904;  that  on  March  24,  1905,  the  de- 
fendant Almlra  E.  Ptatt,  wife  of  Benjamin 
F.  Piatt,  made  application  for  the  probate  of 
an  alleged  lost  will  of  Charlotte  Spice;  and 
that  on  May  81,  1905,  said  lost  will  was  ad- 
mitted to  probate,  establishing  the  contents 
thereof  to  the  effect  that  all  of  the  property 
of  the  testatrix  was  devised  and  bequeathed 
to  Almlra  E.  Piatt,  with  direction  that  Ben- 
jamin F.  Phttt  should  receive  a  kind  and 
liberal  support  during  his  natural  life.  Aft- 
er the  death  of  Charlotte  Spice,  and  before 
the  wUl  was  admitted  to  probate,  the  plain- 
tiff, who  was  already  a  Judgment  creditor  of 
Benjamin  F.  Piatt,  caused  a  levy  to  be  made 
on  the  real  estate  of  which  Charlotte  Spice 
died  seised,  as  the  property  of  Benjamin  F. 
Flatt,  and  likewise  did  another  Judgment 
creditor  of  Benjamin  F.  Piatt,  the  Mt.  Clem- 
ens Savings  Bank.  In  an  action  to  marshal 
the  liens  and  sell  the  real  estate  so  levied  up- 
on, the  court  of  common  pleas  found  the 
priorities  and  decreed  the  sale  of  the  prop- 
erty, and  an  order  of  sale  was  Issued  to  car- 
ry the  decree  into  effect  The  sheriff  had 
caused  the  lands  to  be  duly  appraised,  when 
he  was  stopped  from  further  proceedings  un- 
der the  writ  by  an  injunction  and  the  pro- 
bate of  this  will.  Thereupon  the  plaintiff 
brought  this  action  to  set  aside  the  will. 

The  defendant  Almlra  B.  Piatt  demurred 
to  the  petition  on  several  grounds,  one  of 
which  was  that  the  plaintiff  had  no  legal  ca- 
pacity to  sue;  and,  although  the  circuit  court 
found  no  error  in  this  respect,  she  still  in- 
sists upon  it  here,  as  she  has  a  right  to  do.  In 
an  act  defining  the  jurisdiction  of  the  probate 
court  (51  Ohio  Laws,  p,  167;  2  Swan  &  C. 
Rev.  St  p.  1216)  it  was  provided  that,  "when 
a  will  is  admitted  to  probate  in  the  probate 
court,  or  court  of  common  pleas  on  appeal, 
any  person  interested  shall  have  a  right  to 
contest  Its  validity."  In  the  revision  of  the 
statutes  of  1880  the  language  used  to  express 
the  same  privilege  Is  as  follows:  "Sec.  5858. 
A  person  Interested  In  a  will  or  codicil  ad- 
mitted to  probate  in  the  probate  court,  or 
court  of  common  pleas  <m  appeal,  may  con- 
test the  validity  thereof — and  so  It  remains 
to  the  present  time.    Section  5859,  Revised 


Statutes,  provides:  "All  the  devisees,  legatees 
and  heirs  of  the  testator,  and  other  Interest- 
ed persons,  including  the  executor  or  admin- 
istrator, must  be  made  parties  to  the  action." 
Construing  all  these  enactments  together,  it 
seems  clear  to  us  that  the  expressions,  "any 
person  interested,"  "a  person  interested  in  a 
will  or  codicil,"  and  "other  Interested  per- 
sons," 'are  equivalent,  and  may  include  per- 
sons other  than  the  devisees,  legatees,  heirs, 
executors,  and  administrators  of  the  testator. 
Any  person  who  has  such  a  direct,  imme- 
diate, and  legally  ascertained  pecuniary  in- 
crest  in  the  devolution  of  the  testator's  es- 
tate as  would  be  impaired  or  defeated  by  the 
probate  of  the  will,  or  be  benefited  by  set- 
ting aside  the  will,  is  "a  person  Interested." 
In  this  case  the  plaintiff  had  obtained  a  valid 
Hen  by  levy  on  the  property  of  the  heir  at  a 
time  when  the  testatrix  was  supposed  to 
have  died  Intestate.  There  can  be  no  doubt 
that  such  Hen  wlH  prevail  If  this  alleged  lost 
will  is  set  aside  and  found  not  to  be  the  last 
wlU  and  testament  of  Charlotte  Spice;  and 
it  is  equally  clear  that  if  the  probate  of  the 
wil)  shall  stand  the  plaintiff's  Hen  will  be  de- 
'feated.  The  conclusion  necessarily  follows 
that  the  plaintiff  is  a  person  interested,  and 
therefore  has  legal  capacity  to  prosecute  this 
action. 

But  it  is  objected  here  that  the  plaintiff's 
claim  is  not  against  the  estate  of  the  testa- 
trix, but  against  the  heir,  who  takes  nothing 
under  the  will;  and  that  the  testatrix  had 
the  legal  right  to  leave  her  property  to  whom 
she  pleased,  even  to  the  extent  of  intention- 
ally defeating  the  creditors  of  her  only  heir. 
Let  all  of  this  contention  be  granted;  yet.  If 
this  paper,  the  probate  of  which  Is  contested. 
Is  not  the  last  will  of  the  decedent  the  plain- 
tiff is  Interested  and  must  prevail,  because 
the  title  Is  then  cast  upon  the  heir  by  opera- 
tion of  law,  and  subject  to  the  Hen  which  at- 
taches by  relation  to  the  time  of  the  levy. 
Can  It  therefore  be  said  with  any  show  of 
Justice  or  reason  that  when  a  paper  purport- 
ing to  be  a  will,  and  obviously  designed  with 
the  purpose  of  defeating  creditors  of  the  heir. 
Is  offered  for  probate,  a  Hen  creditor  cannot 
have  his  day  in  court  to  show  that  the  paper 
is  not  a  valid  last  wUI  and  testament?  We 
think  not.  The  Jury  found  that  "the  paper 
writing  set  forth  In  the  petition  purporting 
to  be  the  last  will  and  testament  of  Charlotte 
Spice  is  not  the  last  will  and  testament  of 
Charlotte  Spice" ;  and  at  the  same  time  they 
made  answers  to  certain  special  interroga- 
tories which  had  been  propounded  to  them 
as  follows:  "Was  the  paper  writing  claimed 
by  defendant  to  be  the  last  will  of  Charlotte 
Spice  signed  by  her?"  Answer.  "Don't 
know."  "Was  it  signed  in  her  presence  by 
two  subscribing  witnesses?"  Answer.  "Don't 
know."  The  jury  was  not  required  to  make 
more  specific  answers  to  the  interrogatories. 
The  circuit  court  held,  that,  inasmuch  as  the 
record  from  the  probate  court  was  prima 
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fade  evidence  In  favor  of  the  will,  these  an- 
swers did  not  overcome  the  presumption  that 
the  deceased  did  sign  the  paper  in  the  pres- 
ence of  two  subscribing  witnesses,  and  hence 
that  the  answers  are  Irreconcilable  with  the 
general  verdict.  The  interrogatories  are  not 
as  broad  as  the  case.  There  are  other  issues 
in  the  case  besides  those  Involved  In  these 
questions,  for  example,  mental  capacity,  un- 
due Influence,  fraud,  the  existence  of  the  will 
unrevoked  at  and  after  the  death  of  the  testa- 
trix, and  its  loss,  any  one  of  which,  if  estab- 
lished In  favor  of  the  plaintiff's  contention, 
would  set  aside  the  probate  of  the  will,  and 
justify  the  verdict.  Hence,  even  if  we  give 
to  the  answers  by  the  Jury  the  utmost  pos- 
sible effect,  and  assume  that  they  found  that 
the  will  was  properly  signed  and  witnessed, 
there  were  still  other  grounds  upon  which 
the  Jury  might  have  been,  and  doubtless  was, 
satisfied  that  this  paper  was  not  the  last 
will  and  testament  of  Charlotte  Spice.  We 
are  warranted  in  assuming  that  on  at  least 
some  of  the  issues  the  general  verdict  was 
supported  by  the  weight  of  the  evidence;  for 
that  question  was  presented  to  the  common 
pleas  court  on  a  motion  for  new  trial,  and  to 
the  circuit  court  on  petition  in  error,  and  nei- 
ther court  found  any  error  in  that  respect. 

It  is  urged  upon  us  that  there  was  error 
in  the  charge  to  the  Jury,  and  especially  that 
the  court  so  worded  the  charge  that  the  jury 
might  have  been  misled  into  the  belief  that 
the  burden  of  proof  rested  upon  the  contes- 
tees  as  to  certain  points.  We  cannot  so  con- 
strue the  charge.  It  is  explicit,  not  only  at 
one  place,  but  in  several  places,  that  the  or- 
der of  the  probate  court  admitting  the  will 
to  probate  is  prima  facie  evidence  of  the  due 
attestation,  execution,  and  validity  of  the 
will,  and  that  to  authorize  a  verdict  that  it 
is  not  the  last  will  and  testament  of  the  de- 
ceased the  plaintiff  must  prove  by  a  prepon- 
derance of  the  evidence  either  the  want  of 
mental  capacity  to  make  a  will,  or  that  the 
testatrix  was  unduly  influenced,  or  that  the 
alleged  paper  writing  was  not  her  will.  The 
circuit  court  appears  to  have  thought  that 
the  following  sentence  in  the  charge  imposed 
■  upon  the  defendants  the  bdrden  of  showing 
something  additional  to  the  record  of  the  pro- 
bate court.  Indeed  the  court  Is  represented  as 
saying  that  this  was  clearly  error:  "If  no 
other  or  further  proof  were  given  in  respect 
to  the  will  or  its  contents,  it  being  shown 
that  the  original  will  was  lost  after  the  death 
of  the  testatrix  without  fault  of  the  defend- 
ants as  beneficiaries,  and  at  the  time  of  the 
death  of  the  testatrix  it  had  not  been  revok- 
ed, the  defendants  would  be  entitled  to  your 
verdict"  That  is  not  the  whole  sentence,  nor 
the  whole  paragraph  in  which  It  is  found; 
and,  w-hen  taken  with  the  context,  It  is  nei- 
ther ambiguous  nor  erroneous.  The  words 
"It  being  shown,"  etc.,  were  manifestly  used 
by  the  court  in  the  same  sense  as  if  it  had 
been  said:  "Since  it  already  appears  from 
the  record  of  the  probate  court,"  etc.    Sul>- 


stltute  the  latter  expression  for  the  one  actu- 
ally used,  and  yon  have  an  exact  paraphrase 
of  that  which  the  court  did  say.  It  Is  an 
adaptation  of  the  language  of  the  charge  in 
Banning  v.  Banning,  12  Ohio  St  437,  447, 
448,  and  while  somewhat  clumsy,  it  is  never- 
theless not  erroneous. 

Entertaining  the  views  already  expressed 
in  regard  to  this  case,  we  have  not  been  able 
to  discover  any  error  in  the  admission  of  tes- 
timony prejudicial  to  the  defendants. 

The  judgment  of  the  circuit  court  is  there- 
fore reversed,  and  the  Judgment  of  the  court 
of  common  pleas  is  affirmed. 

SHADCK,  C.  J.,  and  PfilCB,  CBEW, 
SUMMEBS,  and  SPEAB,  JJ.,  concur. 

(198  Masa.  411) 

JOHNSON  V.  SHEA,  Mayor,  et  al. 

(Supieme  Judicial  Court  of  MassachasettB. 
Norfolk.    May  2,  1908.) 

1.  Statutes— Bepeai,  bt  Implication. 

The  repeal  of  a  statute  by  implication  is 
not  recognized,  unless  the  new  legislation  ia  in- 
consistent with  the  old. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  44,  Statutes,  Si  228,  229.] 

2.  MUNICIPAl,     COBFOBATIONS — OFnCBBS— AP- 
POINTMENT— Behoval — Statutes. 

The  Quincy  city  charter  (St.  1888,  p.  281,  c 
347)  gives  the  mayor  the  power  to  appoint  mu- 
nicipal officers,  including  a  board  of  assessors, 
and  authorizes  him  to  remove  any  officer  for  any 
cause  which  he  shall  deem  sufficient  St  1900, 
p.  154,  c.  216,  repeals  the  provision  for  a  board 
of  assessors,  and  changes  the  board  by  making 
the  term  of  office  of  its  members  three  years, 
instead  of  one,  and  provides  that  the  board  aball 
consist  of  a  chairman  and  two  other  members, 
etc.  Held,  tti»t  the  aaseasors  appointed  under 
act  of  1900  were  subject  to  removal  by  the 
mayor. 

Petition  for  mandamus  by  Charles  H. 
Johnson  against  Wm.  T.  'Shea,  mayor  of  the 
city  of  Quincy,  and  another.    Dismissed. 

Asa  P.  French  and  Geo.  W.  Abele,  for 
petitioner.  John  W.  McAnamey,  City  SoU 
for  respondents. 

KNOWLTON,  C.  J.  The  petitioner  was  re- 
moved from  the  office  of  an  assessor  of  the 
city  of  Quincy  by  the  defendant.  Shea,  who 
is  the  mayor  of  the  city,  and  the  defendant 
Duggan  was  appointed  in  his  place.  The 
only  question  in  the  case  is  whether  the  may- 
or had  a  right  to  remove  him. 

The  charter  of  the  city  of  Quincy  (St  1888, 
p.  281,  c.  347)  gives  the  mayor  great  authori- 
ty. It  vests  In  him  all  the  executive  powers 
of  the  city,  and  gives  him  the  right  to  exer- 
cise them  "personally,  or  through  the  several 
officers  and  boards  of  the  city,  in  their  de- 
partments, under  his  general  supervision 
and  control."  The  only  elective  officers  are 
the  mayor,  the  conncilmeu  and  the  members 
of  the  school  committee.  Section  34  provides 
for  fifteen  administrative  officers  or  boards 
of  officers,  each  to  act  In  his  own  d^art- 
ment,  all  of  whom,  imder  section  27.  are  to 
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be  appointed  by  tbe  mayor.  The  last-men- 
tioned section  provides  as  follows:  "And  he 
may  remove  from  office,  by  written  order, 
any  officer  so  appointed  hereunder,  for  any 
cause  which  he  shall  In  his  official  discretion 
deem  sufficient,  which  cause  he  shall  assign 
In  his  order  of  removal." 

In  the  nintii  clause  of  section  34  there  Is 
a  provision  for  a  board  of  assessors.  There 
Is  no  doubt  that  the  members  of  this  board 
were  to  be  appointed  and  were  subject  to  re- 
moval by  the  mayor.  By  St.  1900,  p.  154,  c. 
216,  this  clause  was  repealed,  and  the  board 
was  changed  by  making  the  term  of  office  of 
its  members  three  years  Instead  of  one  year, 
and  by  providing  that  the  board  shonld  con- 
sist of  a  chairman  and  two  other  members, 
and  also  one  or  more  assistant  assessors,  if 
their  appointment  should  be  authorized  by  a 
two-thirds  vote  of  the  city  council,  instead 
of  a  principal  assessor  who  was  to  be  the 
chairman,  and  as  many  assistant  assessors 
as  there  are  wards  in  the  city,  with  a  power 
in  the  city  council,  by  a  two-thirds  vote  to 
provide  for  the  appointment  of  second  as- 
sistant assessors,  to  be  made  by  the  principal 


The  precise  question  before  us  is  whether 
this  amendment  of  the  charter  took  away 
from  the  mayor  the  power  of  removal  of  as- 
sessors which  he  previously  had.  Under  sec- 
tion 27  he  Is  given  "the  sole  power  of  appoint- 
ment to  all  the  municipal  offices  established 
by  or  nnder  this  act  tmless  herein  otherwise 
provided."  Then  follows  a  statement  of  the 
power  of  removal.  Among  these  municipal 
offices  were  those  of  assessors.  We  are  of 
opinion  that  the  amendment  was  intended  as 
a  change  In  certain  particulars  pertaining  to 
the  board,  and  not  as  the  creation  of  new 
municipal  offices  which .  were  to  be  treated 
as  outside  of  the  provisions  of  the  charter. 
In  the  original  charter  and  In  the  amendment 
the  assessors  are  dealt  with  as  a  board,  rath- 
er than  as  Independent  officers  acting  sepa- 
rately. 

Other  sections  of  the  statute,  namely,  sec- 
tions 35,  37,  38,  39,  41,  42,  and  43,  refer  to 
officers  and  boards  appointed  under  the  act. 
Bnt  there  can  hardly  be  a  doubt  that  the 
Legislature  intended  the  assessors  appointed 
under  the  amendatory  act  to  be  subject  to  the 
provisions  of  these  sections,  and  to  be  treat- 
ed as  holding  offices  established  by  or  nnder 
the  original  act  In  reference  to  these  provi- 
sions, it  would  be  Inconsistent  with  the  gen- 
eral purpose  of  the  Legislature  which  appears 
in  the  charter,  and  which  seems  to  have 
continued  without  change,  to  relieve  the  as- 
sessors by  this  amendment  from  the  account- 
ability under  other  parts  of  the  statute,  to 
which  the  other  officers  are  held. 

The  amendatory  statute  does  not  purjoort 
to  repeal  any  part  of  the  charter,  except 
clause  9  of  section  34,  and  the  law  does  not 
recognize  repeals  by  Implication,  unless  the 
new  legislation  Is  Inconsistent  with  the  old. 


We  are  of  opinion  that  assessors  appointed 
since  the  amendment  are  subject  to  all  the 
provisions  of  the  charter  which  applied  to 
assessors  appointed  before  the  amendment, 
except  those  that  were  expressly  rejpealed  by 
the  later  statute. 

Petition  dismissed. 


(234  III.   36) 

PBORIA,  B.  &  C.  TRACTION  CO.  v. 

VANCE  et  al. 

(Sapreme   Court  of  Illinois.    April  23,   1908.) 

1.  EvinEHCE  —  Opinion  ErioKNCK— Daicaqes 
TO  Pbopebtt— Value. 

In  condemnation  proceedings  for  a  railroad 
right  of  way  it  was  not  error  to  permit  witness- 
es to  testify  how  much  the  damage  would  be  to 
the  leasehold,  instead  of  what  would  be  the 
decrease  in  the  rental  value  of  the  land;  and 
as  to  what  the  damage  would  be  to  the  land  not 
taken,  instead  of  what  the  value  of  the  land  was 
before  and  after  the  construction  of  the  railroad, 
as  the  jury  were  not  bound  by  the  opinion  of 
the  witnesses,  and  while  It  was  proper  to  dis- 
close the.  basis  of  their  opinions,  such  opinions 
were  admissible  in  evidence,  and  it  was  the  duty 
of  the  Jury  to  determine  the  amount  of  damages 
from  all  the  evidence. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S§  2285-2288.] 

2.  Eminent    Domain — Compensation— Meas- 

UBB — psOWINO   TbEKS. 

In  condemnation  proceedings,  while  it  would 
not  have  been  proi>er  to  prove  the  valne  of 
trees  on  the  land  taken,  independent  of  the  value 
of  the  land,  it  was  proper  to  inclade,  in  the 
valne  of  the  land  taken,  the  valoe  of  the  shado 
trees  thereon,  and  if  the  evidence  showed  an  ex- 
aggerated notion  of  the  value  of  the  land  be- 
canse  of  the  trees,  that  went  on^  to  the  weight 
of  the   evidence. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  S  357.] 

S.  Same— Damaqe  to  IjAND  Not  Taken— Dou- 
ble Compensation. 

In  condemnation  proceedings,  where  a  wit- 
ness was  asked  the  value  of  the  land  taken  as 
it  wag  when  the  railroad  took  it.  Including  trees 
as  a  part  of  the  farm — the  trees,  land  and  all 
together — and  the  witness  stated  the  amount  of 
the  damage  in  answer  to  the  question,  the  own- 
er wag  thereby  permitted  to  include  in  the  value 
of  the  land  taken  the  element  of  Injury  to  the 
remainder  of  the  farm,  and  then  to  prove  the 
damages  to  the  remainder  of  the  farm  By  reason 
of  taking  the  land,  which  was  improper  as  dupli- 
cating the  Cixnpensation. 

4.  Same— Measube  or  Damaobs— Evidence. 

In  condemnation  proceedings,  it  was  im- 
proper to  ask  a  witness  what  the  land  taken 
was  worth  when  taken  by  the  railroad,  since 
the  proper  measure  of  damages  was  its  fair 
market  value,  and  the  examination  should  have 
been  confined  to  that  question. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  {  541.] 

5.  Same  —  Leaseholds— Appobtionment  of 
Damages. 

In  condemnation  proceedings,  where  the 
lessees  claimed  damages  for  injury  to  their 
leasehold  in  addition  to  the  damages  claimed  by 
the  owner,  the  jury  having  been  instructed  that 
in  assessing  damages  to  the  fee,  they  should  al- 
low such  damages  for  the  land  not  taken  as  such 
land  would  sustain  in  its  fair  market  value,  the 
court  should  have  also  instructed  that  so  much 
of  the  damages  as  consisted  of  depreciation  in 
the  rental  value  of  the  land  during  the  unexpir- 
ed portion  of  the  lease  should  be  allowed  to  the 
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lessees,  and  deducted  from  the  amount  allowed 
the  owner. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  J  427.] 

ft  Same  —  Judoment— E:asENTiAi.s— Gxbtain- 

TT  or  DKTESmNATION. 

In  condemnation  proceedings,  where  the 
judgment  described  by  metes  and  bounds  the 
land  taken,  and  by  reference  to  the  verdict,  the 
petition,  and  cross-petition  the  description  of  the 
land  damaged  and  of  the  leasehold  interest  suf- 
ficiently appeared,  the  judgment  was  not  uncer- 
tain because  of  the  description  of  the  property 
taken. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  §  623.] 

7.  TsiAL  —  Argument  of  CouNBEir-APFBAi/S 

TO  Pbejudice. 

In  condemnation  proceedings  by  an  electric 
railroad  to  take  land,  remarks  by  counsel  to 
the  effect  that  the  capitalists  of  New  York  and 
Toronto  were  not  interested  in  the  farmers  of 
that  community,  but  were  there  to  invade  their 
premises  for  their  own  interest,  and  it  was  the 
jury's  duty  as  citizens  to  give  every  dollar  of- 
damages  suffered,  were  improper  as  an  appeal 
to  the  prejudice  of  the  jury>  and  should  have 
been  excluded. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig, 
vol.  46,  Trial,  St  30.V307.] 

&  Same— Reference  to  Evidence  on  Forueb 
Trial— Action  of  Court— Sustainino  Ex- 
ception. 

In  coudemnation  proceedings,  it  was  im- 
proper for  counsel  to  refer  in  argument  to  the 
testimony  of  a  witness  on  a  former  tr}al  as  to 
the  amount  of  damages  sustained  by  the  taking, 
and  even  though  the  trial  court  sustained  an 
objection  to  the  argument,  it  was  before  the  jury 
as  if  formally  proved,  and  was  prejudicial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  46,  Trial,  }  316.] 

Appeal  from  McLean  tJounty  Court;  Rol- 
land  A.  Russell,  Judge. 

Proceedings  In  eminent  domain  by  the  Pe- 
oria, Bloomington  &  Champaign  Traction 
Company  against  Frank  A.  Vance  and  otl»- 
ers.  EYom  a  Judgment  for  dcfcudnhts  award- 
ing damages  and  .for  injury  to  the  freehold 
and  leasehold,  petitioner  appeals.  Reversed 
and  remanded. 

See  225  111.  270,  80  N.  E.  134,  9  I*  R.  A 
(N.  S.)  781. 

Slgmund  LiTlngston  and  William  R.  Bach, 
for  appellant  Welty,  Sterling  &  Whltmore, 
for  appellees. 

DUNN,  J.  Appellant  filed  Its  petition  to 
condemn  a  strip  of  land  about  82%  feet  wide 
off  of  the  south  side  of  appellees'  farm  for  a 
right  of  way  upon  which  to  construct  and  op- 
erate an  Intemrban  electric  railroad.  The 
judgment  rendered  upon  the  first  trial  -nas 
reversed  upon  appeal.  In  the  opinion  then 
rendered  (225  111.  270,  80  N.  E.  134,  9  L.  R. 
A.  [N.  S.]  781),  will  be  found  a  statement  of 
the  case  and  description  of  the  premises.  Up- 
on the  case  being  reinstated  in  the  county 
court,  James  Burton,  Sr.,  and  James  Burton, 
Jr.,  who  were  tenants  of  the  premises  under 
a  three-year  lease,  were  made  parties  defend- 
ant They  filed  a  cross-petition  claiming 
damages  to  their  leasehold  interest  At  the 
time  of  the  second  trial  the  company  bad  tak- 
en possession  of  the  land  and  was  operating 


the  road.  The  Jury  viewed  the  premises, 
and  after  hearing  the  evidence  returned  a 
verdict  fixing  the  value  of  the  land  taken  at 
$1,400,  and  the  damage  to  the  land  not  tak- 
en at  $1,600,  and  the  damage  to  the  Burtons 
at  |150.  Judgment  was  entered  upon  the 
verdict,  from  which  this  appeal  is  prosecuted 
by  tlie  petitioner. 

It  Is  objected  that  the  court  permitted 
witnesses  for  appellees  to  testify  how  much 
the  damages  would  be  to  the  leasehold  In- 
stead of  what  would  be  the  decrease  in  the 
rental  value  of  the  land,  and  how  much  the 
damage  would  be  to  the  land  not  taken  In- 
stead of  what  was  the  value  of  the  land  be- 
fore and  after  the  construction  of  the  rail- 
road, and  that  thereby  the  witnesses  were 
permitted  to  cover  the  very  Question  to  be 
found  and  to  usurp  the  province  of  the  Jury. 
A  similar  objection  was  overruled  In  Spear 
V.  Drainage  Com'rs,  113  111.  632.  The  Jury 
are  not  bound  by  the  opinions  of  the  witness- 
es, and  it  Is  proper  to  call  out  the  basis  of  such 
opinions  and  the  theories  and  processes  by 
which  they  are  derived;  but  such  opinions 
are  admissible  In  evidence,  and  it  is  the  duty 
of  the  Jury  to  determine  the  amount  of  dam- 
ages sustained  according  to  their  own  Judge- 
ment, In  consideration  of  all  the  evidence  be- 
fore them.  Green  v.  City  of  Chicago,  97  IlL 
370;  Lovell  v.  Drainage  District,  159  III.  188. 
42  N.  R  600;  Kelthsburg  &  Eastern  Railroad 
Co.  V.  Henry,  79  111.  290. 

Objection  Is  made  to  the  fact  that  appeU 
lees'  witnesses  were  asked  to  Include  In  their 
estimate  of  the  value  of  the  land  taken  the 
shade  and  fruit  trees,  of  which  a  number 
stood  upon  the  land  taken.  The  trees  were 
a  part  of  the  land,  and  the  value  of  the  land 
necessarily  included  the  trees.  It  would  not 
have  been  proper  to  prove  the  value  of  the 
trees  independent  of  the  land,  and  this  was 
not  done.  The  witnesses  testified  to  the  val- 
ue of  the  land  without  the  trees,  and  also  to 
Its  value  with  the  trees.  In  the  opinions 
given  the  trees  materially  Increased  the  val- 
ue of  the  land,  and  It  was  proper  to  show  this 
fact.  If  the  estimates  given  showed  an  ex- 
aggerated notion  of  the  value  of  the  land  be- 
cause of  the  trees,  this  went  only  to  the 
weight  of  the  evidence — not  to  Its  competen- 
cy. 

Appellees  were  permitted  to  examine  a 
witness  as  follows:  "Q.  Now,  have  yoa  a 
Judgment  as  to  the  value  of  that  land  as  it 
was  there  last  summer  when  the  railroad 
took  it?  A.  I  think  so.  Q.  Including  trees 
as  a  part  of  the  farm — ^Just  with  trees,  land 
and  all  together — ^wbat,  in  your  opinion,  was 
it  worth?  (Objected  to  by  petitioner;  objec- 
tion overruled  by  court  and  petitioner  ex- 
cepted to  ruling  of  court.)  A.  About  $1,S0Q. 
The  land  not  taken  will  decrease  in  value. 
It  will  decrease  $2,900."  In  this  case  the  ap- 
pellees were  permitted.  In  proving  the  value 
of  the  land  taken,  to  show  its  value  as  a  part 
of  the  farm.  Including  trees,  and  in  addition 
to  prove  the  damages  to  the  rest  of  the  farm. 
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Here  appellees  were  clearly  permitted  to  In- 
trude In  the  value  of  tbe  land  taken  the  ele- 
ment of  ln]nry  to  the  remainder  of  tbe  farm, 
and  then  to  prove  the  damages  to  the  remain- 
der of  tbe  farm  by  reason  of  taking  this 
strip,  thus  dnpUcatlng  the  .compensation.. 
Tbe  same  course  was  pursued  In  the  exami- 
nation of  other  witnesses.  In  tbe  case  of 
Prather  v.  Chicago  Sontberp  Railroad  Co., 
221  ni.  190,  77  N.  E.  430,  it  was  Bald:  "Tbe 
court  then  refused  to  allow  tbe  following 
questions  propounded  to  these  witnesses  on 
cross-examination  to  be  answered,  viz.:  "Well 
now  then,  is  it  worth  any  more  when  you 
take  a  strip  that  way  one  hundred  feet  widB 
through  there?'  And,  'To  take  from  a  man 
a  long  strip  about  one  hundred  feet  wide  and 
three-fourths  of  a  mile  long,  of  tbe  kind  of 
land  that  you  know  that  to  be,  wouldn't  it 
be  worth  more  than  $125  per  acre?'  We  find 
no  error  In  the  ruling  of  tbe  court  in  this  re- 
spect. The  question  as  propounded  called  for 
the  opinion  of  the  witnesses  ns  to  tbe  value 
of  tbe  strip  of  land  when  taken  out  of  a 
farm  as  a  strip,  which  also  Included  In  It,  as 
an  element  of  damage,  the  Injury  to  the  re- 
mainder of  the  farm.  The  only  measure  of 
compensation  for  tbe  strip  of  land  taken  was 
its  fair  cash  market  value,  independent  of 
any  consequential  damage  to  lands  not  tak- 
en." Tbe  appellant's  objection  should  have 
been  sustained. 

The  appellant  objected  to  tbe  following 
question  put  to  tbe  witness  J.  P.  Hall: 
"What,  In  your  judgment.  Is  that  strip  of 
land  worth — tbe  four  and  one-half  acres — as 
it  was  when  tbe  railroad  took  it?"  The  ob- 
jection was  overruled.  It  should  have  been 
sustained.  Substantially  tbe  same  question 
was  put  to  other  witnesses  over  appellant's 
objection.  The  question  at  Issue  was  the  fair 
cash  market  value  of  tbe  land,  and  tbe  ex- 
amination sbould  have  been  confined  to  that 
question,'  and  not  extended  to  tbe  worth  meas- 
ured by  any  other  standard. 

Complaint  is  made  that  appellant  was  un- 
duly restricted  in  the  cross-examination  of 
witnesses,  and  that  appellees,  on  tbe  re-direct 
examination  of  their  witnesses,  were  permit- 
ted to  have  them  repeat  their  testimony  In 
chief,  and  were  allowed  to  ask  lending  ques- 
tions. The  record  indicates  some  ground  for 
these  objections,  but  as  they  will  no  doubt 
be  avoided  on  another  trial  we  do  not  think 
It  necessary  to  consider  them  here  in  detail. 

Error  is  assigned  on  the  giving  and  re- 
fusing of  instructions.  The  29  instructions 
given  at  the  request  of  the  appellant  practi- 
cally covered  every  proposition  upon  whicb 
it  was  material  to  have  tbe  jury  informed, 
and  supplied  the  deficiencies  In  tbe  Instruc- 
tions given  for  appellees,  except  in  one  par- 
ticular. Tbe  Jury  was  Informed  by  appellees' 
instructions  that  In  assessing  the  damages 
to  the  owners  of  the  fee,  tbe  Vances,  It 
would  be  the  duty  of  the  jury  to  allow  them 
such  damages  for  tbe  land  not  taken  as  such 
land  would  sustain  in  Its  fair  cash  market 
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value.  This  Included  all  damages  for  tbe 
land  not  taken,  and  the  jury  was  nowhere 
informed  that  so  much,  if  any,  of  said  d.<im- 
ages  as  consisted  of  depreciation  in  the  rent- 
al value  of  the  land  during  the  unexpired 
portion  of  the  lease  to  the  Burtons  should  be 
allowed  to  the  latter  and  deducted  from  the 
amount  allowed  to  the  Vances,  the  rever- 
sioners. Tbe  compensation  awarded  to  tbe 
lessees  was  $150,  but  the  jury  was  not  In- 
structed that  tbe  appellant  was  entitled  to 
have  the  compensation  of  the  reverslon&i's 
reduced  a  corresponding,  amount. 

It  Is  claimed  that  the  judgment  Is  uncer- 
tain because  it  does  not  contain  a  sufficient 
description  of  tbe  property.  It  decrlbes  by 
metes  and  bounds  tbe  property  taken,  and  by 
reference  to  the  verdict  and  the  petition  and 
cross-petition  the  descriptions  of  the  land 
damaged  and  of  the  leasehold  interest  suffi- 
ciently appear.  Suver  v.  Chicago,  Santa  F6 
&  California  Railway  Co.,  123  IlL  293,  14 
N.  B.  12. 

The  bill  of  exceptions  shows  the  following 
to  have  occurred  at  the  trial :  In  the  closing 
argument  on  behalf  of  the  defendants  their 
counsel  made  the  following  statement :  "How 
much  do  you  suppose  tbe  money  changers 
of  New  York  City  and  Toronto,  Canada,  are 
Interested  In  the  farmers?"  Objected  to  by 
petitioner;  objection  overruled  by  the  court, 
and  the  petitioner  then  and  there  excepted  to 
ruling  of  tbe  court  Counsel  continuing: 
"How  much  do  yon  Suppose  the  owners  of 
these  railroads  are  interested  in  the  farmers 
of  this  community?  They  are  here  to  Invade 
our  premises  for  the  money  that  there  is  in 
It  for  themselves,  nothing  else."  Objected  to 
by  petitioner;  objection  overruled  by  court, 
and  the  petitioner  then  and  there  excepted 
to  ruling  of  the  court.  Counsel  continuing: 
"That  is  what  they  are  In  here  for.  I 
make  that  statement  In  reply  to  the  state- 
ment made  by  your  (opposing  counsel's)  col- 
league, who  stated  that  It  was  for  tbe  bene- 
fit of  the  farmers  that  they  are  here  to  build 
tbe  railroad.  Now,  they  are  here  to  build 
them  just  as  cheap  as  they  can.  They  are 
here  to  go  through  the  very  choicest  and 
best  of  our  magnificent  farms.  They  are  here 
to  go  wherever  they  please  to  go,  and  It  Is 
your  duty  as  citizens  of  this  county  to  see 
to  It  that  they  pay  to  the  men  where  they 
go  through  every  dollar  of  damage  that  they 
suffer."  Objected  to  by  petitioner ;  objection 
overruled  by  court,  and  the  petitioner  then 
and  there  excepted  to  ruling  of  the  court. 
Defendants'  counsel  further  said:  "The  wit- 
ness Harris,  on  tbe  former  trial,  said  that 
the  damage  to  the  land  not  taken  was  $2,500 
and  the  value  of  the  land  taken  $900,  making 
the  damage  $3,400,  so  that  be  comes  just 
within  $100  of  what  the  verdict  wa»  that 
the  former  Jury  returned."  Objected  to  by 
petitioner;  objection  sustained  by  court,  and 
the  petitioner  then  and  there  excepted  to 
said  argument    Of  course,  there  was  no  er- 
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•  Idence  In  regard  to  the  money  changers  of 
New  York  and  Toronto  or  to  the  motives  of 
the  builders  of  the  road.  The  petitioner  was 
exercising  Its  right,  under  the  law,  to  acquire 
a  right  of  way  for  Its  railroad.  The  sole 
question  was  the  compensation  to  be  paid  for 
the  value  of  the  land  taken  and  the  damages 
to  that  not  taken.  In  making  su(3i  an  assess- 
ment of  damages  an  appeal  to  prejudice 
against  foreign  capitalists  and  the  invasion 
of  private  rights  was  Improper,  and  the  ob- 
jection to  it  should  have  been  sustained  In- 
stead of  overruled.  It  would  have  been  error 
to  admit  evidence  of  the  verdict  on  the  for- 
mer trial.  It  was  entirely  unjustifiable  for 
counsel  to  state  It  to  the  jury.  True,  the 
court  sustained  appellant^s  objection;  but 
the  fact  was  before  the  Jury  to  the  same  ex- 
tent as  If  formally  proved. 

The  verdict  is  a  large  one  for  appellees. 
It  is  claimed  to  be  excessive.  The  evidence 
is  conflicting,  and  If  the  trial  had  been  free 
from  error  we  should  not  probably  reverse 
the  Judgment  on  account  of  the  amount  of 
the  verdict,  but  in  view  of  the  errors  men- 
tioned, the  Judgment  will  be  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 


(233  in.   820) 

BARNES  et  al.  v.  JOHNSTON  et  al. 

BANKS  et  al.  v.  ADAMS  et  al. 

(Supreme   Court  of  Illinois.    April  23,   1908.) 

1.  Wills  —  Corstbuction  —  VESTiNa  or  Ea- 

TATE— TiMB. 

Testator  havine  made  provision  for  his  wid- 
ow and  living  children  and  the  children  of  his 
deceased  son,  by  the  tenth  paragraph  of  the 
will  directed  his  executors  to  convert  the  bal- 
ance of  his  estate  not  specifically  disposed  of 
into  monev,  and  after  the  payment  of  the  le^- 
cies  provided  for,  and  the  making  of  certain  m- 
vestments  and  the  payment  of  expenses  of  ad- 
ministration, to  divide  the  remainder  between 
his  children,  and  if  any  should  then  be  dead, 
leaving  them  surviving  a  child  or  children,  such 
child  or  children  should  take  the  share  of  the 
deceased  parent;  otherwise,  the  deceased  child's 
share  should  go  to  the  surviving  sons  and 
daughters.  Held,  that  the  residuary  estate  did 
not  vest  in  the  devisees  on  testator  s  death  nor 
until  arrival  of  the  period  of  distribution. 

2.  Same— Heibs  of  Deceased  Devisee. 

Where  one  of  such  residuary  devisees  died 
prior  to  the  arrival  of  such  period  of  distribu- 
tion, leaving  a  widow  and  a  daughter  the  sliare 
of  the  estate  represented  by  such  devisee  vested 
in  the  daughter,  freed  from  any  claim  thereon 
of  her  mother,  if  the  daughter  survived  the 
period   of   distribution. 

3.  Same. 

Testator  by  certain  paragraphs  of  his  will 
and  codicil  directed  his  executors  to  hold  for 
the  benefit  of  his  widow  for  life,  and  to  pay  her 
the  income  from  $10,000  in  cash,  $7,000  in 
bonds,  and  $2,000  in  certain  stock,  and  para- 
graph 7  declared  that  on  the  death  of  the  wife 
such  personal  property  should  be  divided  among 
two  of  his  children  and  his  trustees  in  trust 
for  three  others,  the  trust  to  continue  until  one 
of  the  three  became  30  years  of  age.  The  tenth 
paragraph  of  the  will  provided  for  the  disposi- 
tion of  the  residuai7  estate  equally  between  tes- 
tator's children,  and,  in  case  any  should  be  dead 
leaving  a  diild  or  children  surviving,  such  child 


or  children  should  take  the  share  of  his  deceased 
parent,  otherwise,  to  testator's  surviving  sons 
and  daughters.  Held  that,  on  the  death  of  the 
widow,  the  property  so  devised  in  trust  for  her 
was  properly  divided  into  five  shares,  for  the 
benefit  of  testator's  five  children  or  their  surviv- 
ing children,  and  this  whether  paragraph  7  ap- 
plied only  to  the  cash  legacy  or  not,  since  in 
that  event  the  balance  was  distributable  under 
the  residuary  clause. 
4.  Same. 

Testator  by  paragraph  7  of  his  will  set 
aside  certain  real  estate  for  the  use  of  his  widow 
for  life,  and  by  paragraph  8  declared  that  on 
the  death  of  the  widow  the  property  not  sold 
by  her  should  go  to  testator's  children,  who 
should  survive  her,  in  equal  shares.  By  para- 
graph 6  of  testator's  codicil  he  also  bequeathed 
certain  other  property  to  the  widow  for  life, 
and  declared  that  after  her  death  it  should  be 
disposed  of  and  descend  in  the  same  manner  and 
with  the  same  restrictions  as  prescribed  in 
paragraph  7  of  the  original  will.  Held,  that  the 
widow  not  having  disposed  of  any  of  the  prop- 
erty during  her  life,  and  as  paragraph  7  con- 
tained no  provision  for  the  disposition  of  the 
property  referred  to  in  paragraph  6  of  the  codi- 
cil, such  propert;^  passed  to  the  executor  as 
trustee  for  disposition  as  residuary  estate. 

Appeal  from  Circuit  Court,  Christian  coun- 
ty ;  Truman  E.  Ames  and  A.  M.  Rose,  Judges. 

Bills  by  D.  W.  Johnston,  as  executor  of 
tbe  estate  of  Albert  Q.  Barnes,  deceased, 
and  others,  against  Gertrude  Barnes  and  oth- 
ers for  a  construction  of  the  will.  From  an 
adverse  decree,  Gertrude  Barries  and  others 
appeal,  and  Henrietta  Banks  and  others  ap- 
pealed in  so  far  as  the  decree  awarded  certain 
property  to  Clara  Mae  Adams  and  others. 
Modified  and  affirmed. 

Albert  O.  Barnes  died  testate  on  the  8th 
day  of  August,  1904,  leaving  htm  surviving 
Henrietta  Barnes,  his  widow,  and  Benjamin 
L.  Barnes,  Mary  Henrietta  Banks,  Clara  Mae 
Adams,  and  William  Edwin  Barnes,  his  sons 
and  daughters,  and  Florence  Barnes,  Ellen 
Barnes,  and  Henrietta  Barnes,  the  children 
of  a  deceased  son,  Albert  T.  Barnes,  bis  sole 
heirs  at  law.  By  his  will  be  provided  (1) 
for  tbe  payment  of  his  just  debts;  (2)  he 
gave  absolutely  to  his  son  Benjamin  L. 
Barnes,  In  value,  a  large  amount  of  real  and 
personal  property;  (3)  he  gave  absolutely 
to  his  son  Albert  T.  Barnes,  in  value,  a 
large  amount  of  real  and  personal  property; 
(4)  he  gave  in  trtist,  for  life,  to  his  daugh- 
ter Mary  Henrietta  Banks,  in  value,  a  large 
amount  of  real  and  personal  property,  and 
provided  upon  the  death  of  said  daughter 
his  trustees  should  convey  and  turn  over  to 
the  child  or  children  of  said  daughter,  if  she 
left  a  child  or  children  her  surviving,  said 
real  estate  and  personal  property,  and  In 
case  she  died  childless  the  said  trustees  were 
directed  to  convey  and  turn  over  the  said  real 
and  personal  property  to  bis  surviving  chil- 
dren and  grandchildren ;  (5)  he  made  a  sim- 
ilar provision,  with  like  limitations,  in  favor 
of  his  daughter  Clara  Mae  Adams;  (6)  he 
gave  to  his  son  William  Edwin  Barnes.  In 
value,  a  large  amount  of  real  and  personal 
property,  which  was  to  be  held  In  trust  for 
said  son  until  he  arrived  at  the  age  of  30 
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years,  ■when  the  said  real  and  personal  prop- 
erty was  to  be  conveyed  and  turned  over  ab- 
solutely to  said  son,  provided  If  be  died  be- 
fore he  arrived  at  the  age  of  30  years, 
leaving  a  child  or  children  him  surviving, 
said  property  should  go  to  bis  child  or  chil- 
drffli,  or  If  be  died  childless  It  should  go  to 
the  testator's  surviving  sons  and  daughters 
or  their  children;  (7  and  8)  he  made  provi- 
sion for  his  widow,  Henrietta  Barnes ;  (9)  he 
provided  that,  in  case  any  of  the  lands  de- 
vised to  his  children  shonld  be  sold  by  him 
prior  to  his  death,  the  devise  should  be  made 
good  to  the  children  to  whom  said  real  es- 
tate had  been  given,  by  his  executors,  from 
the  balance  of  his  estate;  (10)  he  provided 
his  executors  should  convert  into  money  all 
his  estate  not  speciflcally  devised  and  be- 
queathed, and  from  the  proceeds  pay  the  leg- 
acies and  make  the  investments  provided  for 
by  his  will  to  be  made,  and  to  pay  the 
expenses  of  administration,  and  "If  any 
shall  remain,  I  direct  my  executors  to  divide 
the  said  remainder  equally  among  my  chil- 
dren, Benjamin  L.  Barnes,  Albert  T.  Barnes, 
and  the  trustees  In  trust  for  Mary  Henrietta 
Banks,  Clara  Mae  Adams  and  William  Ed- 
win Barnes,  as  hereinbefore  provided.  If 
either  of  them  shall  be  then  deceased,  leaving 
then  a  child  or  children  of  their  bodies,  such 
child  or  children  shall  take  the  deceased  par- 
ent's share  of  such  remainder" ;  (11  and  12) 
be  named  his  sons,  Benjamin  L.  and  Albert 
T.,  his  executors  and  trustees,  and  provided 
for  the  compensation  which  they  should  re- 
ceive. Subsequent  to  the  execution  of  his 
win  Albert  Q.  Barnes  executed  three  cod- 
icils thereto,  and  Albert  T.  Barnes  having 
died,  he  substituted  D.  W.  Johnston  as  ex- 
ecutor and  trustee  in  his  stead.  The  will 
and  codicils  were  admitted  to  probate  Sep- 
tember 19,  1004,  and  Benjamin  L.  Barnes 
and  D.  W.  Johnston  qualified  as  executors, 
and  acted  as  executors  and  trustees  under  the 
said  will  until  June  28,  1006,  when  Benjamin 
L.  Barnes  died,  since  which  time  D.  W.  John- 
ston has  acted  as  sole  executor  and  trustee 
under  said  will.  Benjamin  L.  Barnes  died 
testate,  leaving  his  widow,  Gertrude  Barnes, 
and  a  daughter,  Lillian  Barnes,  him  surviv- 
ing. By  his  will  he  gave  to  his  daughter, 
Lillian  Barnes,  his  entire  estate,  subject  to 
bis  widow's  rights  under  the  law. 

Subsequent  to  the  death  of  Benjamin  L. 
Barnes  (a  difference  having  arisen  between 
the  parties  in  Interest  and  the  executor  and 
trustee  as  to  whether  the  residuary  estate  of 
Albert  G.  Barnes,  deceased,  vested  In  the  dev- 
isees named  In  said  will,  under  paragraph 
10  of  the  will,  upon  the  death  of  Albert  G. 
Barnes;  or  whether  it  did  not  vest  in  them 
mitll  the  period  of  distribution  had  arrived), 
on  April  30,  1907,  D.  W.  Johnston,  the  heirs 
and  devisees  of  Albert  G.  Barnes  being  par- 
ties thereto,  filed  a  bill  in  equity  in  the 
chvuit  court  of  Christian  county  for  the  pur- 
pose of  obtaining  a  construction  of  the  tenth 


paragraph  of  the  will  of  Albert  G.  Barnes, 
deceased,  which  paragraph  has  beretofore 
been  set  out  in  part  The  minor  heirs  and 
legatees  were  represented  by  a  guardian  ad 
litem,  and  the  court,  after  hearing  evidence, 
decreed  that  the  portion  of  said  estate  which 
was  disposed  of  by  said  paragraph  10  of 
said  original  will  did  not  vest  in  the  persons 
named  In  said  will  until  the  period  of  distri- 
bution under  said  will  had  arrived,  and  Ger- 
trude Barnes,  the  widow  of  Benjamin  L. 
Barnes,  who  was  a  party  to  said  bill,  and 
Mary  Henrietta  Banks  have  prosecuted  an 
appeal  to  this  court. 

Subsequent  to  the  entry  of  the  decree  in 
said  cause,  and  on  the  8th  day  of  July,  1907, 
Henrietta  Barnes,  widow  of  Albert  G.  Barnes, 
deceased,  died,  and  a  controversy  having 
arisen  between  the  executor  and  trustee  and 
the  parties  In  Interest  as  to  the  meaning  of 
paragraphs  7  and  8  of  the  original  will  of 
Albert  G.  Barnes,  deceased,  and  paragraph 
6  of  the  last  codicil  of  said  will,  as  to  the 
disposition  to  be  made  of  the  property  which 
had  been  held  in  trust  for  the  benefit  of  the 
widow  during  her  life,  a  second  bill  was  filed 
by  D.  W.  Johnston  to  obtain  a  construction 
of  said  paragraphs,  to  which  all  of  said  par- 
ties in  interest  were  parties,  the  minors  being 
represented  by  a  guardian  ad  litem.  The 
court  held  that  the  title  to  a  portion  of 
said  real  estate  upon  the  death  of  said  Hen- 
rietta Barnes  vested  in  the  children  of  the 
testator  who  survived  her,  absolutely,  name- 
ly, Mary  Henrietta  Banks,  Clara  Mae  Adams, 
and  William  fTdwIn  Barnes ;  that  the  balance 
of  said  real  estate  vested  in  D.  W.  Johnston, 
as  trustee,  for  the  benefit  of  the  surviving 
children  of  said  testator,  namely,  Mary  Hen- 
rietta Banks,  Clara  Mae  Adams,  and  Wil- 
liam Edwin  Barnes;  that  three-fifths  of 
the  personal  property  vested  in  said  trustee 
for  the  benefit  of  the  children  of  the  testator 
who  survived  his  wife,  namely,  Mary  Hen- 
rietta Banks,  Clara  Mae  Adams,  and  William 
Edwin  Barnes,  and  that  one-fifth  of  the  per- 
sonal property  vested  in  the  children  of  Al- 
bert T.  Barnes  and  one-fifth  in  the  child  of 
Benjamin  L.  Barnes.  From  that  decree  Ger- 
trude Barnes  and  Mary  Henrietta  Banks 
have  each  prosecuted  an  appeal  to  this  court 
The  two  appeals  of  Gertrude  Barnes  and 
Mary  Henrietta  Banks  were  consolidated  la 
this  court.  Subsequent  to  the  consolidation, 
William  Edwin  Barnes  departed  this  life  in- 
testate, and  his  death  having  been  suggested, 
Beulah  Barnes,  his  widow,  Lillian  BMwina 
Barnes,  his  daughter  and  only  heir  at  law, 
and  J.  N.  Nelms,  administrator  of  tbe  estate 
of  William  Edwin  Barnes,  deceased,  were 
substituted  as  appellees  herein,  and  said  Lil- 
lian Edwina  Barnes,  being  a  minor,  James 
H.  Forester,  Esq.,  was  appointed  guardian 
ad  litem  for  her  by  this  court  But  one  set 
of  briefs  having  been  filed  in  said  consoli- 
dated  case,  the  questions  discussed  in  the 
briefs  will  be  disposed  of  in  one  opinion. 
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Hogan  &  Wallace,  for  appellants,  james 
C.  McBride  (William  M.  Provlne,  cnardlan  ad 
litem),  for  appellees. 

HAND,  0.  J.  (after  stating  tUe  facts  as 
above).  The  first  contention  of  the  appel- 
lants is  that  the  entire  estate  of  Albert  G. 
Barnes  vested  In  hia  four  living  children 
and  the  children  of  Albert  X.  Barnes,  deceas- 
ed, upon  his  death,  and  that  the  holding  of 
the  trial  court  in  the  first  case  tliat  the  resid- 
uary estate,  which  was  disposed  of  by  para- 
graph 10  of  the  original  will,  did  not  vest  In 
the  devisees  named  in  said  will  until  the 
period  of  distribution  had  arrived,  is  errone- 
ous. We  think  It  clear,  If  the  entire  will. 
Including  the  three  codicils  of  Albert  G. 
Barnes,  deceased,  be  considered,  that  the 
holding  of  the  chancellor  In  that  case  was 
correct.  The  testator,  by  the  preceding  para- 
graphs of  his  will  and  the  codicils  thereto, 
bad  made  provision  for  his  widow  and  his 
living  children  and  the  children  of  his  de- 
ceased son,  Albert  T.  Barnes,  and  by  para- 
graph 10  of  the  will  he  directed  his  executors 
to  convert  the  balance  of  bis  estate  not  spe- 
cifically disposed  of  by  his  will  into  money, 
and  after  the  payment  of  the  legacies  pro- 
vided for  to  be  paid  by  the  will,  and  the  malt- 
ing of  certain  Investments  directed  to  be 
made,  and  the  payment  of  the  expenses  of  ad- 
ministering upon  his  estate,  he  directed  if 
any  estate  should  remain  It  should  be  equal- 
ly, divided  between  bis  children,  and  if  ei- 
ther of  said  children  should  then  be  deceased, 
leaving  him  surviving  a  child  or  children  of 
bis  body,  such  child  or  children  should  take 
the  share  of  the  deceased  parent,  otherwise 
the  deceased  child's  share  should  go,  under 
the  terms  of  the  will,  to  his  surviving  sons 
and  daughters.  The  testator  '  directed  by 
said  paragraph  10  of  the  original  will  that 
the  estate  remaining,  if  any,  after  the  pay- 
ment of  the  legacies,  etc.,  should  be  divided 
among  his  four  children  and  the  children  of 
Albert  T.  Barnes,  and  in  ease  of  the  death  of 
a  child  before  the  period  of  distribution  had 
arrived,  what  then  remained  of  that  portion 
of  his  estate,  if  any,  should  be  divided,  fhe 
share  of  a  deceased  child  to  go  to  the  child 
or  children  of  his  body,  if  be  left  a  child  or 
children  him  surviving. 

In  People  v.  Jennings,  44  111.  488,  the  tes- 
tator provided  his  real  estate  should  be  sold 
by  bis  executors  as  soon  after  bis  deatb  as 
convenient,  and  the  proceeds  thereof,  after 
the  payment  of  his  debts,  funeral  expenses, 
etc.,  should  be  equally  divided  among  bis 
four  clilldren,  and  in*  case  of  the  death  of  a 
child,  the  child  or  children  of  the  deceased 
child  should  take  the  share  of  the  parent 
One  of  the  children  died  before  the  land  was 
converted  into  money,  leaving  a  widow  and 
child,  and  it  was  Iield'  that  the  deceased  child 
took  no  vested  interest  In  the  parent's  estate, 
and  that  the  Interest  which  it  represented 
In  its  parent's  estate,  upon  the  sale  of  the 
land  went  to  the  children,  of  the  deceased 


child,  and  that  the  wl^ow  of  the  deceased 
child  took  no  Interest  therein.  This  case 
was  approved  by  this  court  in  Starr  v.  Wlll- 
oughby,  218  111.  485,  75  N.  K  1029,  2  L.  R.  A. 
(N.  S.)  623,  and  we  think  it  is  decUive  of  the 
question  that  the  share  of  the  estate  repre- 
sented by  Benjamin  Im  Barnes  will  vest  in 
his  daughter,  Lillian  Barnes,  if  she  be  living 
when  the  estate  Is  distributed,  freed  from 
any  claim  therein  of  her  mother,  Gertrude 
Barnes.  To  the  same  effect  are  Johnson  v. 
Askey,  190  111.  58,  60  N.  R  76;  Banta  v, 
Boyd,  118  111.  186,  8  N.  E.  671;  and  ESjey  v. 
Adams,  135  111.  80,  25  N.  E.  1013,  10  L.  R.  A. 
162. 

In  the  Starr  Case  the  will  provided  that 
as  soon  as  practicable  after  the  testator's 
decease  all  of  the  real  estate  not  specifically 
devised  should  be  sold,  and  the  proceeds, 
after  purchasing  a  home  for  the  widow,  di- 
vided among  such  children  "as  may  be  living 
at  that  time,"  and  it  was  held  the  words. 
quoted  referred  to  the  time  of  distribution, 
and  not  to  the  time  of  the  deatb  of  the  testa- 
tor, and  that  the  children  of  the  testator  took 
no  vested  interest  in  that  portion  of  the  es- 
tate before  tb^  time  of  distribution  which 
they  could  dispose  of  by  will.  While  the  law 
favors  the  vesting  of  estates  and  will  fix  the 
time  at  which  they  vest  at  the  time  of  the 
death  of  the  testator  rather  than  at  the  peri- 
od of  distribution,  when,  however,  it  appears 
from  the  entire  will  that  it  was  not  the  in- 
tention of  the  testator  that  the  remainder 
should  vest  at  the  time  .of  his  death,  but  at 
the  period  of  distribution,  such  intention  will 
be  carried  out  by  the  courts.  Johnson  v.  As- 
key,  supra.  It  is  apparent,  we  think,  that 
the  residue  of  the  estate  of  Albert  G.  Barnes, 
deceased,  disposed  of  by  paragraph  10  of  bis 
will,  did  not  vest  In  his  devisees  until  after 
the  estate  was  converted  by  his  executors 
into  money  and  the  period  of  distribution 
had  arrived. 

The  testator,  by  paragraphs  7  and  8  of 
the  original  will  and  paragraph  6  of  the  last 
codicil  to  said  will,  directed  his  executors  to 
bold  for  the  benefit  of  his  wife,  during  her 
life,  and  to  pay  to  her  daring  that  time  the 
income  therefrom,  the  following  personal 
property,  namely :  $10,000  in  cash,  $7,000  In 
face  value  In  bonds  of  the  Springfield  Coal 
Mining  Company,  and  $2,000  In  face  valne  in 
shares  of  the  Sattlcy-Moline  Manufacturing 
Company  stock,  and  provided  that  upon  the 
decease  of  his  wife  said  property  be  divided 
equally  between  and  among  his  children,  Ben- 
jamin L.  Barnes  and  Alt>ert  T.  Barnes,  and 
bis  trustees  in  trust  for  Mary  Henrietta 
Banks,  Clara  Mae  Adams,  and  William  Edwin 
Barnes,  the  share  of  William  Edwin  Barnes 
to  be  held  by  said  trustees  until  he  should 
attain  the  age  of  30  years,  and  upon  the 
division  of  said  personal  property  his  trustees 
be  discharged  from  that  portion  of  said  trnst. 
The  court  decreed  that  said  personal  property 
be  divided  into  five  shares,  one  of  said  shares 
to  be  paid  to  Lillian  Barnes,  the  child  oC 
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Benjamin  L.  Barnes,  deceased,  or  ber  guard- 
Ian;  one  share  to  the  three  children  of  Al- 
bert T.  Barnes,  deceased,  or  their  guardians ; 
and  that  three  of  said  shares  be  held  by  the 
trustees  of  Albert  6.  Barnes,  deceased,  for 
the  benefit  of  Mary  Henrietta  Banks,  Clara 
Mae  Adams,  and  William  Edwin  Barnes, 
the 'said  William  Edwin  Barnes'  share  to  be 
paid  to  him  upon  his  arriving  at  the  age  of 
30  years.  In  this  we  think  the  court  decreed 
correctly.  Paragraph  7  of  the  will  In  express 
terms  provided  that  said  money,  upon  the 
death  of  the  testator's  wife,  should  be  di- 
vided by  his  trustees  equally  among  bis  chil- 
dren ;  and  if  that  provision  of  paragraph  7 
were  held  to  apply  only  to  the  $10,000  in 
cash  held  for  the  benefit  of  the  wife  of  the 
testator  during  ber  life,  paragraph  10  of  the 
original  will  would  apply  to  the  remainder 
of  said  property,  and  upon  the  death  of  the 
wife  of  the  testator  said  property  should  be 
distributed  under  that  paragraph  of  the  will. 
By  paragraph  7  of  the  will  the  testator  set 
aside  for  the  use  of  his  wife,  during  her 
natural  life,  all  of  block  2  in  Barnes'  ad- 
dition to  the  city  of  Taylorvllle  (less  230  feet 
off  of  the  north  end  of  said  block),  including 
the  water,  gas,  heating  fixtures,  furnace,  etc., 
and  29.43  feet  off  of  the  south  side  of  lot  1 
and  the  north  side  of  lot  2,  block  20,  In  the 
city  of  Taylorvllle,  Illinois ;  also  a  one-half 
Interest  in  the  party  walls  of  the  buildings 
on  the  north  and  south  sides  of  the  building 
<m  said  lot  or  parcel  of  ground.  Including  the 
furnace,  gas  fixtures,  and  counters  in  said 
building ;  also  lots  20,  21,  and  22,  in  block  1, 
Barnes'  addition  to  Taylorvllle,  111. ;  and  by 
paragraph  6  of  the  last  codicil  to  said  will 
certain  property  In  the  city  of  Sullivan,  111., 
known  as  the  "Walter  Eden  property."  But 
the  court  held  that  all  of  said  property,  upon 
the  death  of  the  widow  of  said  Albert  G. 
Barnes,  deceased,  vested  In  fee  in  his  three 
surviving  children,  namely,  Mary  Henrietta 
Banlvs,  Clara  Mae  Adams,  and  William  Ed- 
win Barnes,  under  paragraph  8  of  the  orig- 
inal will,  except  lots  20,  21,  and  22,  in  block 
1,  In  Barnes'  addition  to  the  city  of  Taylor- 
vllle, III.,  and  the  Walter  Eden  property, 
which  lots  In  block  1  and  the  Walter  Eden 
property,  upon  the  death  of  the  widow  of 
Albert  O.  Barnes,  deceased,  the  court  held 
vested  In  D.  W.  Johnston,  as  surviving  trus- 
tee, for  the  benefit  of  the  three  surviving 
children  of  Albert  G.  Barnes,  deceased,  name- 
ly, Mary  Henrietta  Banks,  Clara  Mae  Adams, 
and  William  Edwin  Barnes.  By  the  eighth 
paragraph  of  the  will,  upon  the  death  of 
the  testator's  wife  be  gave  and  devised  to 
bis  children  who  should  survive  ber,  in  equal 
shares,  all  the  real  estate  hereinbefore  given 
to  bis  wife  for  ber  life,  "with  power  of  sale 
or  reversion,  which  she  shall  not  have  sold 
or  conveyed  prior  to  ber  decease,"  and  the 
court,  in  construing  said  paragraph  8  of  the 
will,  seems  to  have  disregarded  the  said  last 
clause  of  said  paragraph  as  surplusage,  as 


no  real  estate  was  given  to  the  widow  for 
life  with  power  of  disposition  as  to  the  res- 
idue, which  we  think  was  Justifiable. 

We  think  It  clear,  therefore,  that  block  2 
In  Barnes'  addition  to  the  elty  of  TaylorviUe 
(less  230  feet  ott  ot  the  north  end  of  said 
block),  including  the  water,  gas,  heating  fix- 
tures, furnace,  etc.,  and  20.43  feet  off  of  the 
south  side  of  lot  1  and  the  north  side  of  lot 
2,  block  20,  in  the  dty  of  Taylorvllle.  111.; 
also  one-half  interest  in  the  party  walls  of 
the  buddings  on  the  north  and  south  sides  of 
ttie  building  on  the  said  lot  or  parcel  of 
ground,  including  the  furnace,  gas  fixtures, 
and  counters  in  the  said  building;  also  lots 
20, 21,  and  22,  In  block  1,  In  Barnes'  addition 
to  I^ylorville,  111. — upon  the  death  of  the  wid- 
ow of  Albert  G.  Barnes  vested  In  fee  in  the 
children  of  the  testator  who  survived  her, 
namely,  Mary  Henrietta  Banks,  Clara  Mae 
Adams,  and  William  Edwin  Barnes,  and  that 
the  court  was  in  error  so  far  as  It  held  that 
tiUe  to  loto  20,  21,  and  22,  In  block  1,  in 
Barnes'  addition  to  Taylorvllle,  III.,  vested  In 
D.  W.  Johnston,  as  trustee,  for  the  benefit 
of  Mary  Henrietta  Banks,  Clara  Mae  Adams, 
and  William  Eldwln  Barnes.  Paragraph  0 
of  the  last  codicil,  which  gives  to  Henrietta 
Barnes,  widow  of  Albert  Q.  Barnes,  the  use 
of  the  Walter  Bden  property  during  her  nat- 
ural life,  provides  that  said  property,  upon 
the  death  of  Henrietta  Barnes,  shall  be  dis- 
posed of  and  descend  In  the  same  manner 
and  with  the  same  restrictions  and  limita- 
tions and  to  the  same  persons  specified  in 
said  paragraph  7  of  the  original  will  as  to 
the  other  property  held  by  her  during  her 
life.  From  an  examination  of  said  paragraph 
7  it  appears  that  said  paragraph  contains  no 
disposition  of  the  property  the  use  of  which 
is  given  to  Henrietta  Barnes  during  her  life. 
We  are  of  the  opinion,  therefore,  that  the 
Walter  Eden  property  passed  to  D.  W.  John- 
ston, as  trustee,  and  should  be  disposed  of 
by  him  under  the  provisions  of  section  10 
of  the  original  will. 

The  will  of  Albert  G.  Barnes,  and  the  three 
codicils  attached  thereto,  are  very  lengthy, 
and  it  has  not  been  practicable  to  set  out 
the  same  In  full  in  this  opinion.  We  are  im- 
pressed, however,  that  the  construction  plac- 
ed upon  paragraphs  7,  8,  and  10  of  the  orig- 
inal will  and  paragraph  6  of  the  last  codicil 
attached  thereto,  by  the  circuit  court,  as  evi- 
denced by  the  two  decrees  which  are  now 
before  us  for  review,  effectuates  the  inten- 
tion of  the  testator  as  expressed  in  his  will 
and  said  codicils,  with  the  exception  that 
upon  the  death  of  Henrietta  Barnes,  the  wid- 
ow of  Albert  G.  Barnes,  deceased,  the  title 
to  lots  20, 21,  and  22,  in  block  1,  of  Barnes' ad- 
dition to  Taylorvllle,  III.,  vested,  under  para- 
graph 8  of  the  will,  in  Mary  Henrietta  Banks, 
Clara  Mae  Adams,  and  William  Edwin 
Barnes  in  fee,  and  that  the  Walter  Eden 
property  passed  to  D.  W.  Johnston,  as  trus- 
tee, to  be  disposed  of  by  him  as  a  part  of  tb^ 
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residuary  estate  of  said  Albert  G.  Barnes,  de- 
ceased, under  tbe  provisions  of  paragraph  10 
of  the  original  will.  In  the  two  particulars 
pointed  out  the  decree  entered  in  the  last 
case  win  be  modified. 

Tbe  decree  of  the  circuit  court  in  each  of 
said  causes,  as  modified,  will  therefore  be  af- 
firmed. Tbe  appellants  will  pay  fire-sixths 
of  tbe  costs  In  this  court,  and  the  executor, 
as  such,  one-slztb. 

Decrees  afiSrmed. 


(233   III.  501) 

WOU"  V.  CHICAGO  SIGN  PRINTING  CO. 
(Supreme  Court   of   Illinois.    April  23,   1908.) 

1.  Trtai>-Motion  to  Dibect  Verdict— Ques- 
tions Raised. 

The  motion  for  a  directed  verdict  raises 
only  a  question  of  law  as  to  the  legal  sufficiency 
of  the  evidence  to  sustain  a  verdict  against  tbe 
moving  party,  and  an  exception  to  an  adverse 
ruling  preserves  the  question  for  consideration 
by  an  appellate  court. 

2.  Same— Waives  of  Error. 

The  submission  of  a  question  of  fact  to  the 
Jury  does  not  waive  the  question  of  law  passed 
on  by  the  court  on  its  refusal  to  direct  a  verdict 
where  the  rights  of  the  party  making  the  motion 
were  properly  preserved. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  983.] 

3.  Jury— Waivbb  of  Jury  Trial. 

The  right  of  a  party  asking  the  court  for 
a  directed  verdict  in  his  favor  is  not  affected  by 
the  fact  that  tbe  adverse  party  makes  a  motion 
for  a  verdict  in  his  favor,  and  tbe  fact  that 
each  party  asks  for  a  directed  verdict  does  not 
amount  to  a  waiver  of  a  jury  trial  within  Prac- 
tice Act,  S§  60,  61,  82  (Laws  1907,  pp  456,  4G0), 
authorizing  the  waiver  of  a  jury  trial  and  a 
trial  by  the  court  of  both  matters  of  law  and 
fact  where  both  parties  so  agree. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S  400.] 

4.  Trial  —  Motion  for  Directed  Verdict  — 
Effect  of  Motion   by   Both  Parties. 

The  fact  that  both  sides  move  for  a  directed 
verdict  does  not  amount  to  a  submission  of  con- 
troverted questions  of  fact  to  the  decision  of  the 
court,  nor  is  a  party  whose  motion  is  denied 
bound  to  ask  to  be  allowed  to  go  to  the  jury 
on  questions  of  fact. 

[Ed.  Note.- For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  400.] 

5.  Corporations— Increase  of  Capital  Stock 
— Rights  of  Stockholders. 

The  power  to  increase  the  capital  stock  of  a 
corporation  can  only  be  exercised  by  the  stock- 
holders at  a  meeting  called  for  that  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {  1280.] 

6.  Contracts— Mutuality  of  Obligation. 

Before  proceedings  had  been  taken  by  a 
corporation  to  increase  its  capital  stock,  its 
secretary  and  treasurer  received  from  an  in- 
dividual a  specified  sum  and  executed  an  in- 
strument acknowledging  the  receipt  as  "part 
payment  on  stock  •  *  •  to  be  Issued  short- 
ly. Held,  that  the  agreement  as  evidenced  by 
tbe  instrument  was  no  defense  to  an  action  by 
the  individual  for  the  recovery  of  the  amount 
paid  since  the  ageement  was  not  binding  on 
either  of  the  parties,  though  they  might  carry 
it  out  after  the  stockholders  had  voted  to  in- 
crease the  stock. 

7.  Triai>-I8sues— Questions  for  Jury. 

Where  the  evidence  of  plaintiff  showed  that 
he  loaned  money  to  a  cori>oration,  authorizing  a 


recovery  of  the  amount  loaned,  together  with  in- 
terest from  the  time  of  tbe  loan,  and  the  evidence 
of  defendant  showed  that  the  transaction  was 
merely  an  agreement  to  take  stock  to  be  issued 
by  defendant;  under  which  plaintiff  might  recov- 
er the  principal  together  with  interest  on  his 
repudiation  by  plaintiff  of  the  invalid  agreement 
and  on  demand  for  the  return  of  the  money,  the 
court  could  not  direct  a  verdict  for  plaintiff  in- 
cluding interest  from  the  date  of  the  alleged 
loan,  smce  the  evidence  raised  a  question  of  fact. 

Appeal  from  tbe  Branch  Appellate  Court, 
First  District,  on  Appeal  from  Circuit  Court, 
Cook  County;   John  Gibbons,  Judge. 

Action  by  Fred  W.  Wolf  against  the  Chica- 
go Sign  Printing  Company.  From  a  Judg- 
ment of  the  Branch  Appellate  Court  affirm- 
ing a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Chester  FIrebaugh  and  Henry  W.  Hutt- 
mann,  for  appellant.  Scott,  Bancroft  &  Ste- 
phens, for  appelle& 

CABTWRIGHT,  J.  Fred  W.  Wolf,  appel- 
lee, brought  this  suit  In  assumpsit  In  the  cir- 
cuit court  of  Cook  county  against  tbe  Chica- 
go Sign  Printing  CiJompany,  appellant,  and  his 
declaration  consisted  of  tbe  common  counts, 
to  which  a  plea  of  tbe  general  Issue  was  filed. 
There  was  a  Jury  trial,  and  at  the  close  of 
all  the  evidence  the  defendant  moved  tbe 
court  to  direct  a  verdict  In  Its  favor.  Tbe 
court  denied  the  motion  and  the  defendant 
excepted.  The  plaintiff  then  moved  the  court 
to  direct  a  verdict  In  bis  favor,  and  tbe  court 
granted  tbe  motion,  and  Instructed  tbe  Jury 
to  find  tbe  Issues  for  the  plaintiff  and  assess 
bis  damages  at  $4,(XX),  with  Interest  thereon 
at  5  per  cent  from  August  19,  1902.  Tbe  de- 
fendant excepted  to  tbe  granting  of  tbe  mo- 
tion and  giving  tbe  Instruction.  A  verdict 
was  returned.  In  accordance  with  tbe  dlre<v 
tlon  of  tbe  court,  for  $4,716.66,  and  tbe 
court,  after  overruling  motions  for  a  new  trial 
and  In  arrest  of  Judgment,  entered  Judgment 
on  tbe  verdict  The  Branch  Appellate  Court 
for  tbe  First  District  affirmed  tbe  Judgment 

Tbe  defendant  Is  a  corporation  with  a  cap- 
ital stock  of  $5,000.  In  1902  Ernest  Salm- 
steln  was  president  and  Albert  H.  Emecke 
was  secretary  and  treasurer  of  the  corpora- 
tion. Tbe  stockholders  had  considered  the 
question  of  Increasing  the  capital  stock  Iropi 
$5,000  to  $25,000,  and  Salmstein  and*  Emecke 
had  tried  to  induce  the  plaintiff  to  subscribe 
for  part  of  the  Increase,  but  no  proceedings 
had  been  taken  for  such  increase.  On  Au- 
gust 18,  1902,  Emecke  obtained  from  plain- 
tiff a  check,  payable  to  tbe  defendant,  for 
$4,000,  and  the  proceeds  were  received  by  the 
defendant  the  next  day.  The  suit  was  for  the 
money  represented  by  the  check,  with  Inter- 
est, and  tbe  disputed  question  of  fact  was 
whether  the  money  was  loaned  by  plaintiff 
to  defendant  or  was  a  partial  payment  upon 
an  agreement  to  subscribe  for  $9,500  of  capi- 
tal stock  when  an  Increase  should  be  ef- 
fected. At  the  time  tbe  check  was  delivered 
the  following  receipt  was  left  with  the  plain- 
tiff: 
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"Chicago,  8/18,  1902. 
"Received  of  Fred  W.  Wolf  the  smn  of 
four  thousand  dollars  ($4000)  account  Chica- 
go Sign  Printing  Co. 

"A.  H.  Emecke, 
"Secy,  and  Treas.  Chicago  Sign  Printing  Co. 
"14000.00.  8/18,   1902. 

"The  above  amount  Is  part  payment  on 
stock  In  above  concern  to  be  Issued  shortly. 
"A.  H.  E^rnecke." 

The  evidence  for  the  defendant  was  that 
this  entire  paper  expressed  the  agreement 
between  the  parties,  and  that  it  was  all  writ- 
ten when  the  check  was  given.  The  evidence 
for  the  plaintiff  was  that  he  had  refused  to 
take  any  stock,  but  agreed  to  and  did  loan 
the  money  to  the  corporation;  that  the  re- 
ceipt wiBs  written;  and  that  the  recital  that 
the  money  was  part  payment  on  stock  was 
added  without  his  knowledge  by  Emecke, 
and  the  paper  was  left  lying  on  the  plain- 
tUTs  table.  There  was  a  special  meeting  of 
stockholders  held  September  20,  1902,  at 
which  they  voted  in  favor  of  the  proposed  In- 
crease. In  October  or  November,  1902,  plaln- 
tier  wanted  something  to  show  for  bis  money, 
but  refused  to  take  any  stock,  and  claimed 
that  he  never  agreed  to  do  so.  A  certificate 
was  made  out  for  95  shares  of  the  capital 
stock  for  plaintiff,  but  be  refused  to  take  any 
stock,  and  the  whole  scheme  for  an  increase 
was  abandoned.  The  plaintiff  never  received 
any  notice  of  any  stockholders'  meeting,  and 
never  attended  any  such  meeting. 

The  assignment  of  error  to  which  the  argu- 
ment Is  devoted  is  that  the  coprt  erred  in 
instructing  the  Jury  to  return  a  verdict  for 
the  plaintiff,  and  especially  in  directing  an 
assessment  of  interest  from  the  date  of  the 
check.  In  answer  to  the  argument  on  that 
question  It  Is  contended  that,  each  party 
having  moved  the  court  to  direct  a  verdict  In 
favor  of  such  party,  they  waived  the  right  to 
submit  any  question  to  the  Jury,  and  elected 
to  submit  the  case  to  the  court  for  Its  deci- 
sion, both  upon  the  law  and  the  facts.  Sec- 
tion 60  of  the  practice  act  (Laws  1907,  p.  46G) 
provides  for  the  waiver  of  a  Jury  trial  and  a 
trial  by  the  court  of  both  matters  of  law  and 
fact  In  case  both  parties  shall  so  agree,  and 
in  the  event  of  such  agreement  section  61 
provides  for  submitting  written  propositions 
to  be  held  as  the  law  in  the  decision  of  the 
case,  and  section  82  provides  for  taking  ex- 
ceptions to  decisions  of  the  court  either  rela- 
ting to  receiving  improper  or  rejecting  prop- 
er testimony  or  to  the  final  Judgment  upon 
the  law  and  evidence.  There  was  no  such 
waiver  of  a  Jury  trial  in  this  case,  and  if 
the  right  to  a  verdict  of  the  Jury  upon  the 
facts  was  waived  it  was  only  by  implication, 
and  this  court  has  not  recognized  any  waiver 
of  the  kind  insisted  upon  here. 

When  the  practice  of  demurring  to  the  evi- 
dence fell  Into  disuse  and  that  of  making  a 
motion  that  the  court  direct  a  verdict  was 
substituted,  some  difference  arose  In  tbe  de- 


cisions of  tbe  different  courts  as  to  tbe  na- 
ture and  effect  of  such  a  motion,  but  the 
ground  of  tbe  motion  and  the  practice  have 
been  thoroughly  settled  in  this  state.  The 
motion  to  direct  a  verdict  raises  only  a  ques- 
tion of  law  as  to  the  legal  sufficiency  of  the 
evidence  to  sustain  a  verdict  against  the  par- 
ty making  the  motion.  Angus  v.  Chicago 
Trust  &  Savings  Bank,  170  III.  298,  48  N.  B. 
046;  Rack  v.  Chicago  City  Railway  Co.,  178 
111.  289,  50  N.  E.  668,  44  L.  R.  A.  127;  Mar- 
shall V.  Grosse  Clothing  Co.,  184  III.  421,  56 
N.  E.  807,  75  Am.  St.  Rep.  181;  Martin  v. 
Chicago  &  Northwestern  Railway  Co.,  194  IIL 
138,  62  N.  B.  599.  In  the  event  of  an  adverse 
ruling  on  tbe  motion  to  direct  a  verdict,  an 
exception  preserves  the  question  of  law  for 
the  consideration  of  an  appellate  tribunal. 
Tbe  submission  of  a  question  of  fact  to  the 
Jury  does  not  waive  the  question  of  law  al- 
ready passed  upon  by  the  court  where  the 
rights  of  the  party  have  been  properly  pre- 
served. Chicago  Union  Traction  Co.  v.  O'Don- 
nell,  211  111.  349,  71  N.  E.  1015;  Illinois  Cen- 
tral Railroad  Co.  v.  Swift,  213  111.  307,  72  N. 
B.  737 ;  Chicago  Terminal  Transfer  Railroad 
Co.  V.  Schlavone,  216  111.  275,  74  N.  E.  1048. 
Some  courts  have  held  that  where  both  par- 
ties ask  the  trial  court  to  direct  the  verdict 
It  amounts  to  a  request  that  the  court  shall 
find  the  facts  and  a  waiver  of  any  right  to 
the  Judgment  of  the  Jury  upon  controverted 
questions  of  fact  The  Supreme  Court  of 
the  United  States  held  to  that  doctrine  in 
Beuttell  V.  Magone,  157  U.  S.  154,  15  Sup. 
Ct.  566,  39  U  Ed.  654,  and  said  that  by 
making  the  motion  both  parties  affirmed  that 
there  was  no  disputed  question  of  fact  which 
could  operate  to  deflect  or  control  the  ques- 
tion of  law,  and  that  this  was  necessarily  a 
request  that  the  court  find  the  facts.  That  de- 
cision has,  of  course,  been  followed  by  tbe 
Circuit  Court  of  Appeals,  and  there  Is  a 
formidable  list  of  cases  in  which  It  has  been 
applied  by  those  courts.  In  New  York,  if 
any  party  asks  the  court  to  direct  a  verdict 
and  his  motion  Is  denied,  be  must  then  ask 
the  court  for  leave  to  go  to  the  Jury  upon 
questions  of  fact,  and  it  Is  held  that  there  is 
no  question  for  the  Jury  unless  such  a  re- 
.  quest  is  made.  Accordingly,  It  is  there  held 
that  If  both  parties  ask  the  court  to  direct  a 
verdict,  and  the  court  grants  the  motion  of 
one  party,  and  the  other  makes  no  request 
to  be  allowed  to  go  to  the  Jury  on  questions 
of  fact,  but  acquiesces  in  the  determination  of 
such  questions  by  the  court,  he  has  waived  all 
objection  to  the  mode  of  trial.  In  Thompson 
V.  Simpson,  128  N.  T.  270,  28  N.  B.  627,  It  is 
said  that  the  effect  of  a  request  by  each  par- 
ty for  a  direction  of  a  verdict  in  bis  favor 
clothes  tbe  court  with  the  functions  of  a  Ju- 
ry, and  the  courts  declare^tbat  the  request 
by  both  parties  for  the  direction  of  a  verdict 
amounts  to  tbe  submission  of  tbe  whole  case 
to  the  trial  Judge,  and  his  decision  upon  tbe 
facts  has  the  same  effect  as  if  the  Jury  had 
found  a  verdict  after  the  case  was  submitted 
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to  them.  Adams  v.  Roscoe  Lumber  Co.,  159 
N.  Y.  176,  B3  N.  E.  805;  Smith  v.  Weston, 
159  N.  Y.  194,  54  N.  B.  38;  Clason  v.  Bald- 
win, 152  N.  Y.  204,  46  N.  B.  322;  Slgua  Iron 
C!a  V.  Brawn,  171  N.  Y.  488,  64  N.  E.  194. 
It  will  readily  be  seen  that  such  a  rule  would 
not  te  In  harmony  with  our  decisions,  and 
to  say  that  a  request  to  the  court  to  decide, 
ft  pure  question  of  law  clothes  the  court  with 
I)ower  to  decide  controyerted  questions  of 
fact  would  be  both  Illogical  and  Inconsistent 
with  the  nature  of  the  motion.  Under  our 
practice  a  request  to  withdraw  a  case  from 
the  Jury  could  scarcely  be  controverted  into 
an  application  to  the  court  to  take  the  place 
of  the  Jury  and  decide  disputed  questions  of 
fact  After  the  court  refuses  to  withdraw 
the  case  from  the  Jury  it  Is  not  requisite,  in 
our  practice,  for  the  party  to  ask  the  court 
to  allow  the  Jury  to  decide  it,  which  the  court 
has  already  done  by  denying  the  motion. 
When  one  party  asks  the  court  to  direct  a 
verdict  in  his  favor,  the  fact  that  the  other 
party  makes  a  similar  motion  cannot  in  any 
way  affect  the  rights  of  the  first  party.  If 
that  were  true,  no  party  could  make  a  mo- 
tion for  a  directed  verdict  without  waiving 
his  right  to  trial  by  Jury  If  his  opponent 
chose  to  make  the  same  motion.  The  deci- 
sions relied  upon  to  establish  the  doctrine 
that  if  both  parties  ask  the  court  to  decide  a 
question  of  law  they  each  waive  the  right  to 
trial  by  Jury  of  controverted  questions  of 
fact  are  inapplicable  to  the  practice  in  this 
state,  and  the  fact  that  each  party  In  this 
case  asked  the  court  to  direct  a  verdict  did 
not  amount  to  a  submission  of  controverted 
.questions  of  fact  to  the  court 

The  power  to  increase  the  capital  stock  of 
a  corporation  can  only  be  exercised  by  the 
gtockbolders  at  a  meeting  called  to  consider 
that  question.  No  action  of  that  kind  had 
been  taken  at  the  time  of  the  alleged  agree- 
ment, and  the  defendant  bad  no  power  to 
Issue  stock  or  to  bind  Itself  to  Issue  It.  Bm- 
ecke  had  no  power  to  make  any  agreement  In- 
volving an  increase  of  the  capital  stock  or  to 
bind  the  stockholders  or  corporation  that 
such  an  increase  would  be  made.  If  such 
an  arrangement  was  made  between  Ern- 
ecke  and  the  plaintiff  it  might  have  been, 
carried  out  after  the  stockholders  voted 
to  increase  the  capital  stock,  if  both  par- 
ties saw  fit  to  do  so;  but  the  agreement 
was^  not  binding  on  either.  The  agreement 
set  up  by  the  defendant  was  no  defense  to 
the  action  for  the  $4,000,  and  the  court  might 
properly  have  directed  a  verdict  for  that 
amount. 

It  Is  contended  that  there  is  no  difference 
between  the  alleged  agreement  and  an  agree- 
ment to  subscribe  for  stock  In  the  original 
organization  of  a  corporation.  But  there  Is 
a  dear  distinction,  which  is  pointed  out  in 
St.  Paul,  S.  &  F.  Railroad  Co.  v.  Robblns, 
23  Minn.  439,  and  Baltimore  v.  Hambleton, 
77  Md.  341,  26  Atl.  279.  A  subscription  to 
capital  stock  of  a  corporation  not  yet  organ- 


ized is  taken  by  commissioners  appointed  for 
that  purpose  and  authorized  by  the  statute 
to  receive  subscriptions.  The  subscriber  be- 
comes  entitled  to  participate  In  the  organiza- 
tion of  the  corporation  and  Is  entitled  to  the 
stock  when  issued.  When  the  stock  is  all 
subscribed  the  commissioners  are  to  convene 
a  meeting  of  the  subscribers  for  the  purpose 
of  electing  directors  or  managers  and  the 
transaction  of  such  other  business  as  shall 
come  before  them.  The  subscriber,  in  such 
a  case,  acquires  rights,  while  in  this  case,  if 
the  arrangement  was  made,  there  was  no 
valid  contract 

The  question  whether  Interest  could  l>e  re- 
covered depended  upon  the  decision  of  contro- 
verted questions  of  fact.  If  the  Jury  should 
believe  the  plaintiff  and  conclude  that  the 
transaction  was  a  loan  of  the  money,  then, 
under  the  statute,  the  plaintiff  would  be  en- 
titled to  recover  6  per  cent,  from  the  time 
the  money  was  loaned^  but  if  the  Jury  cred- 
ited the  evidence  for  the  defendant  and  con- 
cluded that  the  transaction  was  an  agree- 
ment to  take  stock,  there  could  be  no  recov- 
ery of  interest  until  the  arrangement  was 
repudiated  by  the  plaintiff  and  a  demand 
made  for  the  return  of  the  money.  The 
plaintiff  would  only  be  entitled  to  interest 
from  the  time  that  be  refused  to  carry  out 
the  agreement  and  take  the  stock.  The  court 
was  not  authorized  to  decide  that  disputed 
question  of  fact,  and  to  direct  a  verdict  in- 
cluding Interest  from  the  date  of  the  check. 
The  defendant  was  entitled  to  the  verdict  of 
the  Jury  on  that  question. 

The  Judgqaents  of  the  Appellate  Court  and 
circuit  court  are  reversed,  and  the  cause  is 
remanded  to  the  circuit  court 

Reversed  and  remanded.  . 


(tss  IlL  MT) 

PEOPLE  ex  rel.  THOMPSON,  County  Treas- 
urer, V.  GAGE  et  aL 

(Supreme   Court  of   Illinois.    April   23,   1908.) 

1.  Statutes  —  Cowstbdction  —  Retboactivb 
Opebation. 

A  statute  is  to  be  construed  prospectively, 
unless  the  language  tl^ereof  so  clearly  indicates 
an  intention  that  it  is  to  operate  retroactively, 
as  to  admit  of  no  other  construction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  U  342-844.] 

2.  Municipal  Cobpobations  —  Locai.  Im- 
provements —  Judgment  for  Nonpaymeht 
OP  Assessments— Defenses. 

Laws  1901,  pp.  110,  114,  in  force  July  1, 
1901,  amending  IJocal  Improvements  Act,  §S  66, 
83  (Kurd's  Rev.  St.  1899.  a  24,  §;  572,  589), 
by  providing  that  it  shall  be  no  defense  to  an 
application  for  judgment  on  any  assessment  or 
any  installment  thereof  that  the  work  done  un- 
der any  ordinance  for  an  improvement  does  not 
conform  to  the  ordinance,  where  it  appears  that 
the  work  has  been  accepted,  though  valid  when 
applied  to  an  acceptance  of  work  after  July  1, 
1901,  cannot  deprive  a  property  owner  of  a  de- 
fense that  an  improvement  made  was  not  the 
improvement  provided  for  in  the  ordinance, 
where  the  defense  was  complete  and  perfect 
when  the  act  took  effect 
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Appeal  from  C!ook  County  Court;  W.  L. 
Pond,  Judge. 

Application  by  the  people,  on  the  relation 
of  John  R.  Thompson,  county  treasurer,  for 
Judgment  for  the  sale  of  real  estate  for  non- 
payment of  an  Installment  of  a  special  assess- 
ment for  a  local  improvement.  From  a  Judg- 
ment sustaining  the  objections  of  Henry  H. 
Gage  and  others,  the  applicant  appeals.  Af- 
firmed. 

A.  C.  Wenban  and  Custer,  Orlffln  &  Cam- 
eron, for  appellant  F.  W.  Becker,  for  ap- 
pellees. 

TICKERS,  J.  This  is  an  appeal  from  a 
Judgment  of  the  county  court  of  Cook  coun- 
ty sustaining  the  objections  of  appellees  to 
the  application  of  appellant  for  a  Judgment 
against  and  an  order  of  sale  of  certain  real 
estate  of  appellees  for  nonpayment  of  the 
seventh  Installment  of  a  special  assessment 
for  a  certain  Improvement  In  the  village  of 
WUmette. 

The  objections  filed  by  the  appellees  to  the 
entering  of  Judgment  and  order  of  sale  were, 
first,  that  the  work  done  upon  and  the  im- 
prorement  made  was  not  the  Improvement 
provided  for  in  the  ordinance,  but  was  an- 
other and  different  improvement;  second, 
that  application  was  made  for  Judgment  and 
sale  at  the  July  term,  1901,  of  the  county 
court  for  nonpayment  of  the  first  installment 
of  said  assessment,  at  which  time  appellees 
appeared  and  filed  objections  on  the  same 
ground  set  forth  in  objection  No.  1,  which 
objections,  upon  a  hearing,  were  overruled ; 
that  from  that  Judgment  appellees  appealed 
to  this  court,  where  the  judgment  of  the 
county  court  was  reversed  and  the  cause  re- 
manded, and  upon  a  final  hearing  the  county 
court  sustained  the  objections  on  the  ground 
that  the  improvement  made  was  not  the  im- 
provement directed  to  be  made  by  the  ordi- 
nance, and  thereafter  the  county  court  sus- 
tained appellees'  objections  to  the  application 
for  Judgment  and  order  of  sale  as  to  the 
second,  third,  fourth,  fifth,  and  sixth  install- 
ments of  said  assessment,  and  appellees  plead- 
ed said  adjudication  as  an  estoppel  and  as 
a  bar  to  the  application  for  judgment. 

The  Judgment  of  the  court  recited  the  his- 
tory of  the  proceedings  for  the  collection  of 
the  first  installment,  and  that  the  objections 
of  appellees  were  sustained  in  that  proceed- 
ing on  the  ground  that  the  improvement  made 
was  not  the  improvement  described  In  the 
ordinance,  and  that  said  Judgment  being  still 
in  full  force  and  effect,  it  was  res  Judicata 
and  a  bar  to  the  present  application  of  appel- 
lant for  Judgment  upon  the  seventh  install- 
ment of  said  assessment.  This  appeal  was 
prosecuted  from  that  Judgment.  The  case 
was  twice  In  this  court  upon  the  application 
for  Judgment  as  to  the  first  Installment  of 
said  assessment.  The  first  time  It  was  before 
us  the  Judgment  was  reversed  for  the  refusal 
of  the  county  court  to  admit  testimony  offer- 
ed by  objectors  to  prove  that  the  improve- 


ment made  was  not  the  Improvement  directed 
to  be  made  by  the  ordinance^  Gage  v.  Peo- 
ple, 193  in.  316,  61  N.  R  1015,  56  L.  R.  A. 
916.  On  the  second  hearing  in  the  county 
court,  after  hearing  the  evidence,  the  court 
overruled  the  objections  and  rendered  Judg- 
ment for  said  first  Installment  The  case 
was  again  appealed  to  this  court  and  the 
Judgment  of  the  county  court  was  reversed 
because  this  court  held  that  the  evidence 
showed  the  Improvement  made  was  a  differ- 
ent Improvement  from  that  provided  for  by 
the  ordinance.  Gage  v.  People,  200  111.  432, 
65  N.  E.  1084.  The  cause  was  remanded  for 
another  hearing  In  the  county  court  and  upon 
said  hearing  said  court  sustained  the  objec- 
tions and  denied  Judgment  for  said  Install- 
ment of  said  assessment  and  it  is  this  judg- 
ment of  the  county  court  that  Is  relied  upon 
by  the  appellees  as  a  bar  to  Judgment  being 
rendered  for  the  seventh  Installment 

This  cause  was  heard  In  the  county  court 
on  a  stipulation  of  facts  between  the  parties, 
from  which  it  appears  the  application  for 
judgment  upon  the  first  Installment  of  the 
assessment  was  made  to  the  July  term  of  the 
county  court  1901,  and  the  objections  to  judg- 
ment we^e  filed  July  10,  1901.  At  the  time 
of  the  hearing,  therefore,  section  68  of  the  lo- 
cql  Improvement  act  (Kurd's  Rev.  St  1899,  c. 
24,  i  572),  as  amended  In  1901,  was  in  force. 
Laws  1901,  p.  110.  Said  section,  as  amend- 
ed, in  part  reads  as  follows:  "And  It  shall  be 
no  defense  to  the  application  for  Judgment 
on  any  assessment  or  any  Installment  there- 
of that  the  work  done  under  any  ordinance 
for  an  Improvement  does  not  conform  to  the 
requirements  of  such  ordinance.  If  it  shall 
appear  that  the  said  work  has  been  accepted 
by  or  under  the  direction  of  the  board  of 
local  Improvements."  This  was  a  new  provi- 
sion added  to  section  66  by  an  amendment 
made  by  the  Legislature  In  1901  and  in  force 
July  Ist  of  that  year.  At  the  same  time 
section  83  of  the  local  Improvement  act 
(Hurd's  Rev.  St.  1899,  c.  24,  S  589),  was  so 
amended  (Laws  1901,  p.  114>  as  to  make  the 
acceptance  of  the  board  of  local  Improve- 
ments of  any  Improvement  conclusive.  In  pro- 
ceedings to  collect  the  assessment  or  any  in- 
stallments thereof,  on  persons  and  property 
assessed  for  the  Improvement,  that  the  work 
had  been  done  according  to  the  requirements 
of  the  ordinance,  and  the  property  owner  was 
given  a  remedy  against  the  city  for  any  pe- 
cuniary loss  he  might  suffer  by  reason  of  a 
failure  to  construct  the  improvement  In  ac- 
cordance with  the  ordinance. 

It  Is  agreed  In  the  stipulation  between  the 
parties  that  the  work  done  by  the  contractor 
under  the  ordinance  and  contract  for  said 
Improvement  was  accepted  by  the  board  of 
local  Improvements  November  20,  1900,  but 
it  does  not  appear  that  the  fact  of  such  ac- 
ceptance, or  its  effect  under  the  statute  In 
force  at  the  time  the  hearing  was  had  of 
the  objections  to  the  first  Installment  was 
presented  to  or  passed  upon  by  the  court 
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The  judgment,  as  we  have  before  stated, 
recites  that  th&  objections  were  sustained  on 
the  ground  that  the  improvement  made  was 
not  the  one  provided  for  by  the  ordinance, 
and  the  acceptance  of  the  work  by  the  board 
of  local  improvements  was  not  called  to  the 
attention  of  this  court  at  either  time  when 
the  case  was  before  us.  Appellant  therefore 
contends  tiiat  the  fact  of  the  acceptance  of 
the  work  by  the  board  of  local  Improvements 
not  having  been  presented  to  and  Its  effect 
adjudicated  and  determined  by  the  county 
court,  and  this  proceeding  not  being  upon  the 
same  demand  or  cause  of  action  as  the  pro- 
ceeding for  the  collection  of  the  first  install- 
ment, the  judgment  of  the  county  court  in  the 
proceeding  upon  the  first  installment  is  not 
res  judicata,  and  does  not  estop  the  appel- 
lant, in  this  proceeding,  from  showing  the 
fact  of  the  acceptance  of  the  work  by  the 
board  of  local  Improvements  and  having  its 
effect  passed  upon  and  determined  by  the 
court  Appellees'  contention  is  that  "a  judg- 
maxt  refusing  sale  for  a  delinquent  install- 
ment of  a  special  assessment  is  conclusive 
upon  the  parties  on  application  for  judgment 
of  sale  on  another  installment  of  the  same 
assessment,  where  it  appears  that  the  court 
based  its  former  judgment  upon  the  non- 
identity  of  the  improvement  laid  and  the  im- 
provement described  in  the  ordinance,  wheth- 
er the  cause  of  action  be  the  same  or  not" 

In  the  view  we  take  of  this  case  it  will 
not  be  necessary  to  pass  on  the  questions 
argued  by  counsel  in  their  briefs.  It  will  be 
noted  that  the  stipulation-  shows  that  the 
acceptance  of  the  work  by  the  board  of  local 
improvements,  upon  which  appellant  relies, 
took  place  November  20,  1900.  The  act  of 
the  Legislature  amending  section  66  of  the 
local  Improvement  act,  which  purports  to  de- 
prive the  property  owner  of  the  defense  that 
the  work  did  not  conform  to  the  Improvement 
described  In  the  ordinance,  where  it  appears 
that  the  work  had  been  accepted  by  or  un- 
der the  direction  of  the  board  of  local  im- 
provements, was  not  passed  until  1901.  In 
order  to  apply  said  amendatory  act  to  this 
case  it  is  therefore  necessary  to  give  it  a  re- 
trospective effect.  The  rule  is  firmly  estab- 
lished that  statutes  are  to  be  construed  pro- 
spectively, unless  the  language  of  the  act  so 
clearly  indicates  an  intention  that  it  is  to 
operate  retroactively  as  to  admit  of  no  other 
construction.  Cooley's  Const  Llm.  97 ;  Marsh 
v.  Chesnut  14  111.  223 ;  Deininger  v.  McCon- 
nel,  41  III.  227 ;  Russell  and  Allison  Drainage 
District  v.  Benson,  126  111.  490,  17  N.  E.  814; 
Bauer  Grocer  Co.  v.  Zelle,  172  III.  407,  60 
N.  E.  238.  Even  if  the  amendatory  act  in 
question  is  valid  when  applied  to  an  accept- 
ance of  work  after  July  1,  1901  (which  we 
do  not  decide),  it  certainly  cannot  be  held 
to  deprive  a  property  owner  of  a  defense  that 
was  complete  and  perfect  when  the  act  by  its 
terms  took  effect  There  is  nothing  in  the 
language  of  the  act  Itself  to  Indicate  that  it 
was  designed  to  operate  retrospectively.    The 


fact  recited  in  the  stipulation  that  the  work 
was  accepted  on  November  20,  1900,  is  irrele- 
vant and  affords  no  reason  for  overruling  the 
objections  of  appellee. 

The  judgment  of  the  county  court  of  Cook 
county  Is  affirmed. 

Judgment  affirmed. 

(23S  III.  EDO) 

PEOPLE  ex  rel.  THOMPSON,  County  Treas- 
urer, V.  OAOE  et  al. 
(Supreme  Court  of  Illinois.     April  23,  1906.) 

Appeal  from  Cook  County  Court;  W.  U 
Pond,  Judge. 

Application  by  the  people,  on  the  relation 
of  John  R.  Thompson,  county  treasurer,  for 
judgment  for  an  order  of  sale  of  real  estate 
for  nonpayment  of  an  installment  of  a  special 
assessment  for  a  local  Improvement  E>om 
a  judgment  sustaining  the  objections  of 
Augustus  N.  Oage  and  others,  the  applicant 
appeals.    Affirmed. ' 

A.  C  Wenban  and  Custer,  Grlffln  &  Cam- 
eron, for  apoellant  Augustus  N.  Gage,  for 
appellees. 

PER  CURIAM.  The  record  in  tbls  case  la 
idehtlcal  with  the  record  In  the  case  of  Peo- 
ple V.  Gage,  84  N.  E.  616,  except  that  the  pro- 
ceeding relates  to  different  property  and  dif- 
ferent objectors.  For  the  reasons  given  in 
that  case,  the  judgment  of  the  county  court 
of  C!ook  county  Is  affirmed. 

Judgment  affirmed. 


on  lu.  6tt> 
PRO(3TOR  HOSPITAL  ▼.  BOARD  OF  RE- 
VIEW OF  PEORIA  COUNTY. 
(Supreme  Court  of  Illinois.     April  23,  1908.) 

Taxation— Exkmptions—Pbopebtt  Used  fob 

Chabitt. 

A  hospitiLl's  property  lieing  actually  and 
exclusively  used  for  purposes  of  public  charity, 
and  not  leased  or  otherwise  used  witii  a  view  to 
profit,  is  exempt  from  taxation. 

[EA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Taxation,  {§  389-400.] 

Certified  by  Auditor  of  Public  Accounts. 

Appeal  by  Proctor  Hospital  from  an  order 
of  the  board  of  review  of  Peoria  county  hold- 
ing the  property  of  the  hospital  subject  to 
taxation.    Order  set  aside.  ^ 

Stevens  &  Horton  and  J.  M.  Elliott  (O.  J. 
Bayley,  of  counsel),  for  appellant  W.  EL 
Stead,  Atty.  Gen.,  Robert  Scholes,  State's 
At^.,  and  Thomas  E.  Dempcy  (Barnes  & 
Boulware,  of  counsel),  for  appellee. 

CARTWRIGHT,  J.  Proctor  Hospital,  of 
the  city  of  Peoria,  is  an  institution  of  public 
charity,  affording  surgical  and  medical  aid 
and  nursing  to  sick  and  disabled  persons.  It 
is  of  the  same  character  and  conducted  in 
the  same  manner  as  the  St  Francis  Hospital 
of  the  same  city,  and  its  property  Is  actually 
and  exclusively  used  for  charitable  purposes. 
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uot  leased  or  otherwise  used  with  a  view  to 
profit  Such  property  Is  therefore  exempt 
from  taxation.  Sisters  of  St  Francis  T. 
Board  of  Review,  231  111.  817,  83  N.  E.  272. 
The  board  of  review  of  Peoria  county  assess- 
ed the  property  of  the  hospital,  and  the  ac- 
tion of  the  board  In  so  doing  has  been  certi- 
fied to  this  court  by  the  Auditor  of  Public 
Accounts. 

The  opinion  In  the  case  of  the  St  Francis 
Hospital  decides  every  question  which  can  be 
raised  by  the  record  In  this  case,  and  the 
order  of  the  board  of  review  must  be  and  is 
set  aside. 

Order  set  aside. 

(233  III.  m.) 

OSWALD  V.  NEHL8  et  al. 
(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  SPKCiyio   Pebfobuancs  —  Contbacts  En- 

rOBCEABLE — CONTBAOTB    TO    DEVISB    OB    BB- 
QUEATH. 

One  may  make  a  contract  to  dispose  of  his 
property  by  will  in  a  certain  manner,  and  such 
contract,  when  upon  sufficient  consideration,  will 
be  enforced  in  equity. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dlj, 
ToL  44,  Specific  Performance,  {  223.] 

2.  Witnesses  —  Competency  —  Testimony  of 
Pabtics  Against  Heibs  and  Refbesenta- 
TivEs   or   Pebsohs   Deceased— Heibs— Ad- 

MINISTRATOBS. 

Complainant  agreed  in  writing  to  nurse  and 
care  for  defendants'  grantor  during  bis  lifetime, 
in  consideration  that  he  would  leave  her  all  his 
property.  She  nursed  him  until  just  before 
bis  death,  when  some  of  defendants,  his  chil- 
dren, took  him  away  to  a  hospital  without  her 
knowledge,  where  he  died.  Deceased  did  not 
leave  his  property  to  complainant,  as  agreed,  but 
conveyed  it  without  consideration  to  his  chil- 
dren, who  in  turn  made  a  voluntary  conveyance 
thereof  to  their  mother.  In  a  suit  for  specific 
performance  of  deceased's  contract  to  devise  tlie 
property,  the  children  and  their  mother  were 
made  parties,  as  well  as  the  administrator  of  the 
estate,  but  the  latter  did  not  defend.  Hurd'a 
Rev.  St  1905,  c.  51,  {  2,  provides  that  no  par- 
ty, or  any  person  directly  interested  in  the 
event,  shall  testify  in  his  own  behalf  when  the 
adverse  party  defends  as  administrator,  heir, 
devisee,  etc.  Beld,  that  as  the  mother  and  chil- 
dren claimed  under  the  voluntary  conveyance, 
and  not  as  heirs,  complainant  could  testify  as 
against  them,  and  that  the  administrator  was 
made  a  party  did  not  prevent  complainant  from 
testifying  under  the  statute,  since  the  adminis- 
trator did  not  defend,  and  no  decree  was  render- 
ed against  him. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  60,  Witnesses,  S§  651-655.] 

3.  Appeal— Pbesumptions. 

The  fact  that  the  administrator  was  a  par- 
ty to  the  record,  and  that  the  scope  of  the  bill 
was  greater  than  the  decree,  in  that  it  sought  to 
reach  other  property  which  defendants  took  as 
heirs,  would  not  render  complainant  an  incom- 
petent witness,  and  necessitate  a  reversal  be- 
cause 8  portion  of  her  testimony  was  incompe- 
tent, as  in  a  chancery  appeal  the  whole  record 
is  before  the  court,  and  it  must  assume  tliat  only 
the  competent  evidence  was  considered  by  the 
trial  court,  and  if  there  is,  upon  the  whole  rec- 
ord, competent  evidence  sufficient  to  sustain  the 
decree  it  will  be  affirmed,  regardless  whether  the 
tonrt  was  right  or  wrong  as  to  the  competency 
3f  evidence. 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  }  3766.] 


4.  Evidence— Declabations  —  Sra-T-SiaviNa 
Declabations. 

Where  deceased  agreed  to  devise  his  prop- 
erty to  complainant  in  consideration  of  personal 
services,  but,  instead,  voluntarily  conveyed  the 
property  to  defendants,  in  a  suit  for  specific  per^ 
formance  of  deceased's  agreement,  and  to  reach 
the  proceeds  of  the  property,  statements  by  de- 
ceased to  third  parties  as  to  money  payments 
made  to  complainant  were  properly  excluded  as 
self-serving  statements,  since  they  were  equally 
inadmissible  when  offered  by  his  voluntary  gran- 
tees as  when  offered  by  the  party  himself. 

6.  Fbaudulent  Conveyances  — Tbansfeb»— 

CONSIDEEATION— NaTUBAL  AFFECTION— PAR- 
ENT AND  Child— SuFriciENCY—" VoLiTNTA- 
«Y  Conveyance." 

All  conveyances  not  supported  by  a  valuable 
consideration  are  voluntary,  and  voidable  by 
creditors  or  others  tiaving  legal  or  equitabi* 
rights  in  the  property  for  a  valuable  considera- 
tion, and  where  defendants'  grantor  had  agreed 
to  devise  certain  property  to  complainant  in 
consideration  for  personal  services,  but,  instead, 
conveyed  to  defendants  voluntarily,  in  a  suit  to 
reach  the  proceeds  thereof  decedent's  love  and 
affection  for  defendants  was  not  a  sufficient  con- 
sideration for  the  conveyance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  p.  7345.] 

6.  Speoifio  Pebfobuance  —  Natobe  and 
Grounds  —  Mutuality  —  Necessity  —  BJx- 

ECUTED   CONTBACT. 

While  generally.  In  order  to  have  spedfle 
performance  of  a  contract,  there  must  hie  mu- 
tuality, both  in  the  obligation  and  remedy,  un- 
der the  contract,  as  long  as  the  contract  re- 
mains executory  on  both  sides,  the  rule  does  not 
appl^  where  the  provisions  which  could  not  be 
specifically  performed  have  been  fully  perform- 
ed, and  defendant's  grantor  having  agreed  to  de- 
vise property  to  complainant  in  consideration  ot 
personal  care  and  attention,  complainant  having 
fully  rendered  such  services  under  the  agree- 
ment, the  fact  that  specific  performance  (rf 
complainant's  agreement  to  render  personal  serv- 
ices could  not  have  been  enforced  will  not  pre- 
vent specific  performance  of  the  rest  (A  the 
agreement. 

7.  Sake— Legautt  of  Contbaot— Contbaot 
"to  Nubse"  —  "Pbactice  of  Hedicink" 
Without  License. 

An  agreement  "to  nurse"  an  adult  implies 
that  the  object  of  the  care  is  sick,  and  means 
much  more  than  mere  watclifulness,  and  con- 
templates such  care  and  attention  of  the  person 
as  will  conduce  to  the  comfort  and  hasten  the 
recovery  of  the  patient  but  the  practice  of  med- 
icine, within  the  statute  regulating  its  practice, 
implies  not  only  the  knowledge  of  the  profes- 
sional nurse,  but  implies  much  more,  and  in- 
cludes the  application  of  medical  knowledge,  of 
disease,  and  the  loss  of  health,  and  hence  an 
agreement  to  nurse  a  person  during  his  lifetime 
in  consideration  of  the  devise  of  the  patient's 
property  is  not  an  agreement  to  practice  medi- 
cine without  a  license  prohibited  by  the  statute, 
so  as  to  prevent  specific  performance  of  the  con- 
tract 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  4870;  vol.  6,  pp.  5488, 
5491 ;   VOL  8,  p.  775&] 

Appeal  from  Appellate  Court,  First  District, 
on  Appeal  from  Superior  Court,  Cook  Coun- 
ty;   Joseph  E.  Gary,  Judge. 

Suit  by  Metha  Oswald  against  Richard  R. 
Nehls  and  others.  From  a  decree  compelling 
specific  performance  of  a  contract  by  defend)- 
ants,  they  appeal    A£Brmed. 

This  is  a  bill  for  the  specific  performance 
of  a  contract,  filed  is  the  superior  court  ot 
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Cook  county  by  Metha  Oswald  against  cer- 
tain persons  who  had  succeeded  to  the  pos- 
sesalon  and  c^almed  some  interest  in  the  pro- 
ceeds of  certain  real  estate  which  had  former- 
ly belonged  to  Ludwig  J.  Nehls.  Upon  a 
hearing  In  open  court  a  decree  was  rendered 
granting  the  prayer  of  the  bill  in  so  far  as 
It  applied  to  the  proceeds  of  the  real  estate 
which  bad  formerly  belonged  to  Ludwig  J. 
Nehls,  but  the  court  did  not  grant  any  relief 
respecting  any  other  property  belonging  to 
the  Nehls  estate.  Upon  appeal  to  the  Ap- 
pellate Court  for  the  First  District  the  decree 
was  affirmed.  By  a  further  appeal  the  cause 
is  brought  to  this  court  for  review. 

This  litigation  grows  out  of  the  following 
facts:  In  the  month  of  August,  1897,  Lud- 
wig J.  Nehls.  being  at  that  time  about  65 
years  of  age,  resided  alone  In  his  home  at 
No.  462  South  Sangamon  street,  Chicago. 
He  had  a  wife,  Emily  Nehls,  but  for  some 
reason  not  disclosed  by  the  record  she  did  not 
reside  with  her  husband.  He  also  had  chil- 
dren, but  they  were  grown  up  and  had  homes 
of  their  own.  The  evidence  fairly  tends  to 
establish  that  In  addition  to  the  general  de- 
bility Usually  attending  upon  old  age,  Lud- 
wig J.  Nebis  was  sufFering  from  a  disease  of 
the  nrlno-genltal  organs  and  chronic  Brlght's 
disease.  His  condition  appears  to  have  been 
such  that  be  required  the  aid  of  some  one  to 
nurse  and  care  for  him.  Appellee  Is  a  pro- 
fessional nurse,  and  ha-d  practiced  her  pro- 
fession in  Chicago  for  15  years.  She  had 
been  married  25  years,  and  her  husband  and 
two  grown  daughters  constituted  her  family. 
She  maintained  offices  and  followed  her  pro- 
fession as  a  means  of  aiding  in  the  support 
of  the  family.  Ludwig  J.  Nehls  became  ac- 
quainted with  appellee  in  1897,  and  after 
some  negotiations  a  verbal  arrangement  was 
entered  into  by  which  appellee  agreed  to  ren- 
der Ludwig  J.  Nehls  such  professional  atten- 
tion a«  his  physlcah  needs  required,  and  in 
consideration  of  such  services  Nehls  agreed 
to  pay  appellee  a  reasonable  compensation. 
It  Is  shown  that  appellee  continued  to  give 
Nehls  her  professional  attention  and  care, 
relying  on  his  promises  to  compensate  her, 
until  April,  1901.  During  this  time  appellee 
had  frequently  demanded  pay  for  her  serv- 
ices. Nehls,  however,  did  not  pay  her  but 
always  promised  to  do  so.  Appellee  testifies 
that  she  received  no  compensation  whatever 
from  Nehls  except  the  sum  of  |10,  which  was 
paid  to  her  soon  after  she  was  employed.  In 
April,  1901,  appellee  being  dissatisfied  with 
the  contract  under  which  she  waa  working,  a 
verbal  arrangement  or  contract  was  entered 
Into  by  which  appellee  agreed  to  care  for  and 
nurse  Nehls  during  the  remainder  of  bis  life, 
and  In  consideration  of  this  undertaking  up- 
on ber  part  Ludwig  J.  Nehls  promised  appel- 
lee to  devise  and  bequeath  to  her  all  of  his 
estate,  both  real  and  personal,  which  he  might 
own  at  the  time  of  bis  death,  and  promised 
not  to  dispose  of.  sell,  or  incumber  bis  estate 
in  any  manner.    Under  this  contract  appellee 


continued  In  the  service  of  Nehls  until  the 
26th  day  of  November,  1902,  when  the  fol- 
lowing written  contract  was  entered  Into 
between  appellee  and  Ludwig  J.  Nehls: 

"This  agreement,  made  and  entered  Into 
this  26th  day  of  November  'a.  D.  1902.  and 
executed  in  duplicate,  by  and  between  Mrs. 
Metha  Oswald  of  the  first  part  and  Ludwig 
J.  Nehls  of  the  second  part  both  of  the  city 
of  Chicago,  Cook  county,  Illinois,  wltnesseth: 

"Whereas,  the  said  Metha  Oswald,  In  con- 
sideration of  one  dollar  and  the  perform- 
ance by  the  said  Ludwig  J.  Nehls  of  the 
agreements  hereinafter  meiitioned,  hereby 
agrees  and  binds  herself  to  personally  care 
for  and  nurse  the  said  Ludwig  J.  Nehls  for 
and  during  the  term,  of  his  natural  life,  and 
further  agrees  to  waive,  and  does  hereby 
waive,  any  and  all  rights  she  may  have  under 
the  law  to  demand  payment  for  her  services 
in  case  she  shall  at  any  time,  during  the 
lifetime  of  the  said  Ludwig  J.  Nehls,  refuse 
and  cease  to  care  for  him.  And  the  said 
Ludwig  J.  Nehls  hereby  agrees.  In  considera- 
tion of  the  faithful  performance  of  the  duties 
to  be  performed,  as  hereinbefore  agreed,  by 
the  said  Metha  Oswald,  to  will,  devise  and  be- 
queath unto  the  said  Metha  Oswald  all  bis 
estate,  real,  personal  and  mixed,  which  he 
may  be  possessed  of  or  entitled  to  at  the 
time  of  his  decease.  It  is  further  agreed  thftt 
the  said  Ludwig  J.  Nehls  shall  not  sell  or 
dispose  of  or  mortgage  his  real  estate  during 
hie  natural  life  unless  said  parties  hereto 
agree  thereto  or  unless  said  parties  cease  to 
live  in  the  relation  of  employer  and  employee, 
as  hereinbefore  mentioned. 

"In  witness  whereof  the  parties  hereto 
have  hereunto  set  their  hands  and  seals  the 
day  and  year  above  written. 

"Metha  Oswald,       [Seal.] 
"Ludwig  J.  Nehls,    [Seal.] 

"Signed  In  the  presence  of  Malcolm  Lamont" 

After  the  execution  of  the  foregoing  con- 
tract appellee  continued  In  the  employment 
of  Nebia,  rendering  him  all  the  aid  and  as- 
sistance in  her  power,  until  the  13th  day  of 
May,  1905.  At  this  time  Nehls'  condition 
had  become  such  that  it  was  apparent  that  he 
could  live  but  a  short  time.  It  appears  that 
about  the  13th  of  May,  or  soon  thereafter, 
some  of  Nehls'  children,  without  the  knowl- 
edge of  the  appellee,  caused  him  to  be  re-, 
moved  to  a  hospital.  Appellee  did  not  know 
where  Nehls  was  after  this  date.  She  made 
frequent  calls  at  hi«  home  to  see  him  but 
gained  no  information  as  to  his  whereabouts. 
She  continued  her  visits  and  inquiries  con- 
cerning the  whereabouts  of  Nehls,  and  final- 
ly, on  the  19th  of  August,  she  learned  that . 
Ludwig  J.  Nehls  had  died  on  August  7  at 
Elgin.  111.  Ludwig  J.  Nehls  left  no  last  will 
and  testament.  On  July  27,  1905,  be  made 
a  conveyance  of  all  of  his  real  estate,  tn 
consideration  of  one  dollar  and  natural  love 
and  alTection,  to  Charles  F.  Nehls,  Richard 
R.  Nehls,  and  Emily  Zillgltt,  children  of  the 
grantor.    Charles  F.  Nehls  Immediately  made 
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a  voluntary  conveyance  of  bis  interest  in  the 
property  to  Ills  motlier.  Emily  Nehls.  It  Is 
not  pretended  that  either  of  these  convey- 
ances was  based  upon  a  valuable  consldera- 
tioD.  A.  condemnation  proceeding  waa  in- 
stituted, and  the  real  estate  in  question  was 
condemned  for  school  purposes.  This  pro- 
ceeding was  instituted  on  the  31st  day  of 
July,  1905,  and  resulted  in  a  condemnation 
of  the  entire  lot  for  school  purposes,  the  dam- 
ages being  assessed  at  ^,600.  This  money, 
by  order  of  the  court,  was  paid  to  John  J. 
Hanberg,  as  county  treasurer,  to  be  paid 
by  him  to  the  persons  found  to  be  entitled 
thereto  as  a  resnlt  of  this  litigation.  By  the 
decree  of  the  superior  court  of  Cook  county 
the  grantees  In  the  Nehls  deed  of  July  27, 
together  with  Emily  Nehls,  grantee  of  Charles 
F.  Nehls,  were  ordered  to  make  a  convey- 
ance of  the  real  estate  in  question  to  appel- 
lee, and  thereupon  the  county  treasurer  of 
Cook  county  was  ordered  and  directed  to  pay 
to  appellee  the  ^,600  held  by  him.  James 
Reddlck,  as  administrator  of  Ludwig  J. 
Nehls'  estate,  was  made  a  party  defendant, 
but  no  decree  was  passed  against  him,  and 
he  has  not  joined  in  the  appeal.  The  decree 
appealed  from  does  not  affect  the  estate  in 
any  way  except  as  to  the  real  estate  con- 
veyed by  Nehls  to  his  children. 

Rudolph  D.  Huszagh  and  Samuel  A.  Ettle- 
son,  for  appellants.  Limbacb  &  Ledbetter, 
for  appellee. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  The  rule  Is  -well  established  in  this 
state  that  it  is  competent  for  a  person  own- 
ing property  to  make  a  contract  to  dispose  of 
it  by  will  in  a  particular  way,  and  that  such 
a  contract,  when  based  upon  a  sufficient  con- 
sideration and  clearly  established,  will  be  en- 
forced in  equity.  Welngaertner  v.  Pabst,  113 
IlL  412,  5  N.  B.  385;  Dlcken  v.  McKlnley,  163 
IlL  318,  45  N.  B.  134,  54  Am.  St.  Rep.  471; 
Whiton  V.  Whiton,  179  111.  32,  53  N.  E.  722; 
Barrett  v.  Qelslnger,  179  111.  240,  53  N.  B. 
576;  Hudnall  v.  Ham,  183  IIL  486,  56  N.  B. 
172,  48  L.  R.  A.  557,  75  Am.  St.  Rep.  124. 
The  same  rule  appears  to  be  recognized  in 
most  other  Jurisdictions.  See  Krell  v.  Cod- 
man,  154  Mass.  454,  28  N.  E.  578,  14  L.  R. 
A.  860,  26  Am.  St  Rep.  260.  Without  ques- 
tioning this  general  rule,  appellants  contend 
that  appellee  Is  not  entitled  to  relief  under 
the  facts  properly  in  this  record. 

First  Appellants  contend  that  this  action 
is,  in  effect  an  attack  upon  the  Nehls  estate, 
and  that  therefore  appellee  was  an  Incompe- 
tent witness  In  her  own  behalf  under  section 
2  of  chapter  51  of  Hurd's  Revised  Statutes  of 
1905.  If  appellants'  contention  In  this  regard 
Is  silstalned  the  decree  below  will  have  to  be 
reversed,  since  the  proof  of  compliance  with 
the  contract  by  appellee  depends  almost  en- 
tirely upon  her  own  testimony.  Under  the 
statute  appellee  could  not  become  a  witness 
In  her  own  behalf  if  the  adverse  parties  were 


defending  as  the  heirs  or  personal  represen- 
tatives of  the  deceased.  But  the  record 
shows  that  the  only  persons  who  are  defend- 
ing here  are  the  direct  and  remote  grantees 
of  the  deceaseds  Beddick  was  made  a  party 
as  administrator,  but  he  interposed  no  de- 
fense. No  decree  was  rendered  against  him, 
and  be  has  not  Joined  in  this  appeal.  The 
decree  only  provides  for  the  payment  to  ap- 
pellee of  the  money  In  the  hands  of  the  coun- 
ty treasurer,  which  represents  the  lot  con- 
veyed to  appellants.  Appellants  base  their 
claim  to  this  fund  upon  the  conveyance  made 
by  their  father  to  them,  and  as  to  this  prop- 
erty they  are  not  defending  as  heirs,  legatees, 
or  devisees  of  Ludwig  J.  Nehls,  but  only  as 
immediate  and  remote  grantees  of  the  de- 
ceased. The  case,  therefore,  does  not  fall 
within  section  2  of  chapter  51  of  the  Revised 
Statutes.  Appellee  is  a  competent  witness  in 
the  case,  and  her  evidence  showing  a  com- 
pliance on  her  part  with  the  contract  was 
properly  considered.  Goelz  v.  Ooelz,  157  111. 
33,  41  N.  E.  756.  The  facts  that  the  admin- 
istrator was  a  party  to  the  record  and  the 
scope  of  the  bill  was  broader  than  the  decree. 
In  that  it  sought  to  reach  other  property  lii 
the  hands  of  appellants,  as  heirs  of  the  de- 
ceased, would  not  render  appellee  an  incom- 
petent witness  or  make  It  necessary  to  re- 
verse the  decree  because  a  portion  of  her  tes- 
timony may  have  been  incompetent  In  an 
appeal  to  this  court  in  chancery  cases,  the 
whole  record,  including  all  the  evidence  of- 
fered, is  before  us,  and  we  are  required  to 
assume  that  all  the  incompetent  evidence  was 
rejected,  and  all  the  competent  evidence  was 
admitted  and  considered  by  the  trial  court  If 
there  Is,  upon  the  whole  record,  competent  evi- 
dence sufficient  to  sustain  the  decree  it  must 
be  affirmed,  If  not,  it  must  be  reversed;  and 
this  without  regard  to  whether  the  court 
may  have  been  right  or  wrong  in  his  views 
as  to  the  competency  of  the  evidence  at  the 
bearing.  Tunison  v.  Chamblln,  88  111.  378; 
Stone  V.  Wood,  85  III.  603;  Moore  v.  Tiemey, 
100  111.  207;  Smith  v.  Long,  106  111.  485;  Tre- 
leaven  v.  Dickson,  119  111.  548,  9  N.  E.  189: 
Goelz  V.  Goelz,  supra.  The  scope  of  the  de- 
cree rendered  in  this  case  shows  that  the 
chancellor  applied  the  law  with  careful  dis- 
crimination and  denied  appellee  all  relief  ex- 
cept such  as  could  be  afforded  without  con- 
sidering incompetent  evidence. 

Second.  It  is  next  contended  by  appellants 
that  the  court  should  have  received  ^nd  con- 
sidered evidence  offered  by  appellants  as  to 
certain  statements  made  by  the  deceased  to 
third  parties  as  to  the  payment  of  money  by 
deceased  to  appellee.  Statements  made  by  a 
party  to  a  transaction  to  third  persons  in  his 
own  interest  are  self-serving  and  inadmis- 
sible. If  such  statements  would  be  inadmis- 
sible If  offered  by  the  party  making  them  in 
bis  own  behalf,  they  would  be  equally  so 
when  offered  by  bis  voluntary  grantees.  This 
evidence  was  properly  rejected.  Ollphant  v. 
Liversidge.  142  111.  160,  30  N.  B.  334.      .  , , 
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It  Is  also  contended  hy  appellants  tbat  the 
court  should  have  received  evidence  of  state- 
ments made  by  Nebis  tending  to  show  bis 
love  and  esteem  for  bis  children.  It  appears 
to  be  the  theory  of  appellants  that  by  prov- 
ing tbat  their  father  bad  a  paternal  love  and 
affection  for  his  children  this  would  furnish 
a  consideration  for  the  deed,  which,  in  con- 
nection with  a  want  of  notI<^  to  the  grantees 
of  the  contract  between  appellee  and-thelr 
father,  would  entitle  appellants  to  claim  the 
protection  accorded  by  the  law  to  Innocent 
purchasers.  This  Is  a  misapprehension  of  the 
law.  Xbe  deed  from  Ludwlg  J.  Nebls  to  his 
children  being  a  voluntary  conveyance.  Is 
voidable  at  the  instance  of  any  one  whose 
contractual  rights  against  the  grantor  are 
prejudiced  thereby.  All  conveyances  not  sup- 
ported by  what  the  law  deems  a  valuable 
consideration  are  voluntary,  and  subject  to 
be  set  aside  by  creditors  or  other  persons 
who,  by  virtue  of  contracts  resting  upon  a 
valuable  consideration,  have  acquired  legal 
or  equitable  rights  in  the  property.  If  nat- 
ural love  and  affection  on  the  part  of  their 
.father  could  avail  appellants  anytblng,  the 
law  would  presume  Its  existence  from  the  re- 
lation of  parent  and  children  without  proof. 
There  was  no  error  in  rejecting  this  evidence. 

Third.  It  is  next  insisted  by  appellants 
tbat  the  contract  In  question  Is  wanting  in 
mutuality  and  for  that  reason  a  specific  per- 
formance should  be  denied.  This  contention 
cannot  be  sustained.  The  general  rule  is 
tbat  before  specific  performance  of  a  contract 
will  be  decreed  It  must  appear  that  there 
was  mutuality,  both  In  the  obligation  and 
remedy,  under  the  contract,  as  long  as  the 
contract  remains  executory  on  both  sides. 
Waterman  on  Specific  Perf.  {  196;  Page  on 
Contracts,  {  1621;  Lancaster  v.  Roberts,  144 
111.  213,  33  N.  K.  27;  Welty  ▼.  Jacobs,  171  111. 
624,  49  N.  E.  723,  40  L.  R.  A.  98;  Bauer  v. 
Lumaghl  Coal  Co.,  209  111.  316,  70  N.  B.  634. 
But  tbla  rule  has  no  application  to  contracts 
in  which  the  provisions  which  could  not  be 
enforced  speciflcally  have  been  fully  i>erform- 
ed.  Contracts  for  personal  care  and  atten- 
tion or  personal  services  cannot  usually  be 
enforced  specifically.  However,  when  per- 
sonal care  and  attention  or  personal  services 
have  been  fully  performed,  and  the  circum- 
stances are  such  that  to  deny  specific  per- 
formance would  leave  the  party  with  an  In- 
jury tliat  could  not  be  adequately 'compensat- 
ed In  damages,  equity  wlH  grant  a  specific 
performance  of  the  remaining  provisions  of 
the  contract.  Page  on  Contracts,  {  1623,  and 
cases  therein  cited. 

Fourth.  It  is  finally  contended  by  appel- 
lants that  the  evidence  shows  that  the  real 
consideration  for  this  contract  was  Illicit  and 
Immoral  relations  between  appellee  and  Lud- 
wlg J.  Nebls.  This  contention  raises  a  ques- 
tion of  fact.  We  have  carefully  considered 
all  the  evidence,  together  with  appellants'  ar- 
guments based  upon  It,  and  have  reached  the 
conclusion  that  there  is  no  substantial  basis 


for  this  charge.  The  evidence  from  which 
this  conclusion  is  sought  to  be  drawn  Is  ei- 
ther so  unreasonable  as  to  be  unworthy  of 
belief,  or  relates  to  circumstances  of  such 
little  probative  force  that  we  do  not  feel  call- 
ed upon  to  reverse  the  finding  of  the  chancel- 
lor upon  this  question. . 

Another  point  pressed  upon  our  attention 
as  a  reason  for  reversing  this  decree  Is  that 
the  contract  is  unenforceable  because  its  per- 
formance required  appellee  to  practice  medi- 
cine without  being  legally  licensed  so  to  do. 
The  duties  assumed  by  appellee  under  the 
cofttract  were  "to  personally  care  for  and 
nurse  the  said  Ludwlg  J.  Nehls  for  and  dur- 
ing the  term  of  his  natural  life."  The  agree- 
ment "to  nurse"  an  adult  person  necessarily 
conveys  the  idea  that  the  object  of  the  care 
Is  sick  or  Is  an  Invalid.  It  means  more  than 
mere  watchfulness.  It  means  such  care  of 
the  person  and  attention  to  the  surroundings 
as  win  conduce  to  the  comfort  and  hasten  the 
recovery  of  the  patient.  The  practice  of 
medicine,  within  the  meaning  of  our  statute 
regulating  the  practice  of  medicine,  and  as 
generally  understood,  necessarily  requires  a 
knowledge  of  all  those  things  a  professional 
nurse  Is  supposed  to  know.  It  embraces 
much  more.  It  includes  the  application  of 
knowledge  of  medicine,  of  disease,  and  the 
loss  of  health.  People  v.  Blue  Mountain  Joe, 
129  111.  370,  21  N.  B.  923.  Neither  the  terms 
of  the  contract  nor  the  acts  done  in  per- 
formance thereof  by  appellee  are  illegal  un- 
der our  statute  relating  to  the  practice  of 
medicine. 

There  being  no  error  In  this  record,  the 
Judgment  of  the  Appellate  Court  for  the 
First  District  is  afllrmed. 

Decree  afilrmed. 

(at  m.  to 
SULLIVAN  T.  LOWER  et  «L 

(Supreme  Court  of  Illinois.     April  23,  1908.) 

1.  Appeal— Review— Questions  Not  Raised 
AT  Trial. 

Where  petitioner,  on  trial  of  charges  before 
a  civil  service  commission,  did  not  object  to  the 
sufficiency  of  the  specifications,  he  could  not 
raise  such  objection  on  a  writ  of  error  to  review 
an  order  quashing  the  writ  of  certiorari  to 
review  the  commission's  order  discharging  him 
from  the  service. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  g}  1226-1240.] 

2.  Municipal  Cobporations—Oeticebs— Re- 
moval—Sufficiency  OF  Grabces. 

Charges  against  a  sidewalk  inspector  allee- 
ing  that  he  notified  property  owners  that  their 
sidewalks  had  been  condemned,  and  immediately 
thereafter  forwarded  to  them,  on  behalf  of  pri- 
vate contractors,  a  proposition  purporting  to 
come  from  such  contractors,  but  in  reality  made 
out  and  mailed  by  him,  to  build  their  walks  by 
private  contract,  and  that,  while  on  the  oity 's 
pay  roll  as  devoting  all  his  time  to  bis  official 
duties,  be  was  regularly  emplo^red  and  worked 
for  private  persons  and  corporations,  and  there- 
by neglected  his  official  duties,  were  sufficient,  if 
proved,  to  warrant  his  discharge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations;  {<  346,  364.] 
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3.  CERTIOBABI— SCOFB   OF   Beview. 

Where  a  civil  service  commission  had  Juris- 
diction of  a  city  officer  and  charges  filed  against 
him,  and  the  evidence  before  the  commisaion  in 
support  of  the  charges  tending  to  show  his  guilt, 
whether  the  commission  erred  in  its  rulings  as 
to  law  or  in  its  application  of  the  law  to  the 
facta  was  not  open  to  review  on  certiorari. 

[Ed.  Note. — For  cases  in  point,  se«  Cent.  Dig. 
vol.  8,  Certiorari,  {  38.] 

4.  Municipal  Cobforations— Civil  Servioe 
Act— Municipal  Ekplot^s— Rehoval. 

Local  Improvement  Act,  S  6  (Hnrd's  Rev. 
St.  1905,  c.  24,  §  406),  created  in  cities  having 
a  population  of  more  than  100,000  a  board  of 
local  improvements  to  appoint  engineers,  clerks, 
inspectors,  etc.,  and  section  12  of  local  improve- 
ment act  (Hurd's  Rev.  St.  1905,  c.  24,  §  457) 
declared  that,  on  the  removal  of  a  civil  service 
employ^,  the  decision  of  the  commission  shall  be 
certified  to  the  appointing  officer,  and  shall  be 
forthwith  enforced  bj  him.  HeU,  that  where 
plaintiff,  a  sidewalk  inspector,  had  been  trans- 
ferred from  the  street  department  to  the  board 
of  local  improvements,  and  was  working  under 
it  when  ordered  discharged,  the  order  was  prop- 
erly certified  to  the  lioard,  and  not  to  the  depart- 
ment of  public  works. 

Error  to  Appellate  Court,  First  District,  on 
Error  to  Circuit  Court,  Cook  County ;  E.  O. 
Brown,  Judge. 

Certiorari  on  petition  of  John  J.  Sullivan 
against  Elton  Lower  and  others  to  review  a 
decision  of  the  cItII  service  commission  of  the 
city  of  Chicago  ordering  petitioners  discharg- 
ed from  the  position  of  sidewalk  inspector  In 
such  city.  From  an  order  of  the  Appellate 
Court  sustaining  the  Judgment  quashing  the 
writ,  petitioner  brings  error.    Affirmed. 

EUJab  N.  Zoline,  for  plaintiff  in  error. 
Clyde  L.  Day  and  George  W.  Miller  (Edward 
J.  Brandage,  Corp.  Counsel,  of  counsel),  for 
defendant  In  error. 

FARMER,  J.  Plaintiff  in  error,  after  hav- 
ing passed  the  examination,  was  appointed 
sidewalk  Inspector  In  the  city  of  Chicago,  in 
pursuance  of  the  civil  service  act  of  January 
11,  1808.  Hurd's  Rev.  St.  1905,  c.  24,  p.  393. 
October  1,  1903,  he  was  notified  by  the  civil 
service  commission  that  charges  bad  been 
filed  against  him  by  the  president  of  the 
board  of  local  improvements,  and  that  a  hear- 
ing on  said  charges  would  be  held  on  October 
9th,  at  2:30  o'clock  p.  m.  A  copy  of  the 
charges  and  specifications  was  served  upon 
him  at  the  same  time.  On  the  3d  day  of  Oc- 
tober he  was  notified  by  the  commission  that, 
on  account  of  October  9th  being  a  holiday,  the 
date  for  the  hearing  had  been  postponed  to 
October  12th.  On  the  9th  of  October  the 
commission  notified  plaintiff  In  error  that  the 
president  of  the  board  of  local  Improvements 
had  filed  additional  charges  against  him,  and 
at  the  same  time  be  was  served  with  a  copy 
of  said  additional  charges  and  specifications. 
On  the  12th  of  October  plaintiff  In  error  ap- 
peared with  counsel  before  the  civil  service 
commission,  and  asked  for  a  postponement  of 
the  hearing.  By  agreement  of  the  parties 
the  bearing  was  postponed  to  October  20th. 
On  that  day  plaintiff  In  error  appeared  be- 


fore the  commission  with  counsel  and  wit- 
nesses, and  announced  himself  ready  for  trial. 
Evidence  was  heard  In  support  of  the  charg- 
es, and  plaintiff  in  error  and  other  witnesses 
called  by  him  testified  to  disprove  said  charg- 
es. Be  was  found  guilty,  and  was  ordered  by 
the  commission  to  be  discharged  by  the  board 
of  local  Improvements  from  the  position  of 
sidewalk  Inspector  and  from  the  service  of 
the  city  of  Chicago.  A  copy  of  this  order  was 
on  October  21st  transmitted  by  the  civil  serv- 
ice commission  to  the  president  of  the  board 
of  local  Improvements,  and.  In  pursuance  of 
Bald  order,  plaintiff  in  error  was  discharged 
by  the  board  of  local  Improvements,  and  the 
civil  service  commission  notified  of  the  dis- 
charge under  date  of  November  3d.  On  the 
15th  of  April,  1904,  plaintiff  in  error  filed  a 
petition  in  the  circuit  court  of  Cook  county 
for  a  writ  of  certiorari  to  review  the  decision 
of  the  civil  service  commission  ordering  his 
discharge.  A  general  demurrer  to  the  peti- 
tion was  overruled,  and  afterwards  a  return 
was  filed  by  the  civil  service  commissioners 
in  obedience  to  the  said  writ  Subsequently 
an  amended  return  was  filed.  Upon  the  hear- 
ing the  circuit  court  rendered  Judgment  quash- 
ing the  writ  and  against  the  plaintiff  In  error 
for  costs.  That  Judgment  was  affirmed  by 
the  Appellate  Court,  and  the  case  Is  brought 
to  this  court  upon  a  writ  of  error  sued  out 
to  review  the  Judgment  of  that  court. 

It  is  contended  by  plaintiff  In  error,  first, 
that  the  specifications  were  not  sufficient  to 
support  any  action  upon  them  against  him; 
second,  that  the  evidence  beard  by  the  civil 
service  commission,  a  copy  of  which  Is  em- 
braced In  the  return  to  the  writ,  did  not  make 
a  case  that  would  Justify  plaintiff  in  error's 
discbarge;  third,  that  the  decision  or  order 
of  the  civil  service  commission  did  not  fol- 
low the  statute,  and  Is  void.  With  reference 
to  the  first  proposition,  it  does  not  appear 
from  the  record  that  plaintiff  In  error  made 
any  such  objection  before  the  civil  service 
commission  or  In  any  manner  questioned  the 
sufficiency  of  the  charges  and  specifications, 
and  he  cannot  now  be  beard  to  do  so.  Joyce 
V.  City  of  Chicago,  216  111.  466,  75  N.  E.  184. 
Furthermore,  a  statement  of  the  charges  and 
specifications  conclusively  shows  that.  If  they 
were  true,  plaintiff  in  error's  discharge  was 
not  only  Justified,  but  required  for  the  public 
good.  The  first  charge  preferred  against  him 
was  that  he  was  guilty  of  conduct  tending  to 
bring  the  sidewalk  department  and  the  board 
of  local  improvements  into  disrepute.  The 
specifications  under  this  charge  are  that  "the 
said  J.  J.  Sullivan  used  his  position  as  side- 
walk Inspector  to  further  his  own  Interests  or 
the  Interests  of  certain  contractors,  by  notify- 
ing property  owners  that  their  sidewalks  had 
been  condemned,  and  that  it  was  necessary 
for  them  to  construct  new  sidewalks,  and  im- 
mediately thereafter  forwarded  the  same 
property  owners,  on  behalf  of  private  con- 
tractors, a  proposition  purporting  to  come 
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from  Bnch  private  contractors,  but  In  reality 
made  out  and  mailed  by  said  Sullivan,  to 
build  their  walks  by  private  contract."  The 
second  charge  was  that  plaintiff  In  error  was 
guilty  of  dereliction  of  duty,  and  the  specifi- 
cations under  this  charge  are:-  "The  said  J. 
J.  Sullivan,  while  in  the  employ  of  and  upon 
the  pay  roll  of  the  city  of  Chicago,  and  while 
supposedly  devoting  all  of  his  time  and  atten- 
tion between  the  hours  of  8:30  o'clock  a.  m. 
and  5  o'clock  p.  m.  to  the  performance  of  his 
duty  as  sidewalk  Inspector,  was  regularly  em- 
ployed and  did  work  for  private  persons  and 
corporations,  to  wit,  the  Cook  County  Bot- 
tlers' Protective  Association,  thereby  neglect- 
ing his  official  duties  as  an  employ^  of  the 
city."  Plaintiff  in  error  was  notified  of  the 
time  and  place  of  the  hearing,  and  was  given 
copies  of  the  charges  and  specifications  pre- 
ferred against  him.  He  appeared  before  tbe 
copimlssion  with  counsel,  made  no  objection 
to  the  hearing  proceeding,  and  was  permitted 
in  his  defense  to  Introduce  all  the  evidence 
offered  by  him.  The  civil  service  commission 
had  jurisdiction  of  plaintiff  In  error  and  of 
the  subject-matter,  and  in  all  steps  taken  by 
said  commission  up  to  tbe  hearing  It  was  act- 
ing within  Its  jurisdiction.  The  evidence 
lieard  by  the  commission  unquestionably  tend- 
ed to  show  the  guilt  of  plaintiff  In  error  of 
the  charges  preferred  against  him.  Whether 
the  civil  service  commission,  acting  within  its 
jurisdiction,  erred  In  its  rulings  as  to  the  law 
or  in  its  application  of  the  law  to  the  facts, 
Is  not  open  to  review  In  this  proceeding. 
People  V.  LIndblom,  182  111.  241,  55  N.  R.  358; 
Joyce  V.  City  of  Chicago,  supra;  Kammann 
V.  City  of  Chicago,  222  111.  (53,  78  N.  E.  16; 
City  of  Chicago  v.  People,  210  111.  84,  71  N.  E. 
816. 

Plaintiff  in  error  was  transferred  from  the 
street  department  to  the  board  of  local  im- 
provements in  June,  1901.  The  order  made 
by  tbe  civil  service  commission  and  certified 
to  the  board  of  local  improvements  was  that 
plaintiff  In  error  be  discharged  by  the  board 
of  local  improvements  from  his  position  as 
sidewalk  inspector  and  from  the  service  of 
the  city  of  Chicago.  It  Is  contended  this  or- 
der should  have  been  certified  to  the  commis- 
sioner of  public  works,  instead  of  the  boari 
of  local  Improvements,  and  that  the  failure 
to  80  certify  it  renders  it  void.  Section  12  of 
the  act  to  regulate  the  civil  service  of  cities 
requires  the  finding  and  decision  of  the  com- 
mission to  be  "certified  to  the  appointing  offi- 
cer and  shall  be  forthwith  enforced  by  said 
officer."  It  is  Insisted  that  the  board  of  local 
improvements  is  not  a  department  of  the  city 
of  Chicago,  but  belongs  to  the  department  of 
pnbllc  works,  and  is  under  control  of  the  com- 
missioner of  that  department,  and  People  v. 
KIpley,  171  111.  44,  49  N.  E.  229, 41  h.  R.  A.  775. 
Is  relied  upon  to  support  that  contention.  '  In 
that  case  it  was  held  that  the  departments  of 
the  municipal  government  of  the  city  of  Chica- 
go at  the  time  tbe  civil  service  act  was  adopt- 


ed were  those  mentioned  In  tbe  ordinances  of 
said  city  In  force  at  that  time.  Tbe  subject 
of  the  litigation  In  tbe  KIpley  Case  originated 
prior  to  the  adoption  of  tbe  local  Improve- 
ment act.  Kurd's  Rev.  St.  c.  2-i,  p.  404.  Sec- 
tion 6  of  that  act  provides  that  In  cities  hav- 
ing a  population  of  more  than  100,000  "there 
Is  hereby  created  a  board  of  local  improve- 
ments, consisting  of  the  superintendent  of 
special  assessments  and  four  other  members," 
said  four  members  to  be  nominated  by  the 
mayor  and  confirmed  by  tbe  council.  The 
board  is  required  to  elect  from  Its  members 
Its  president,  vice  president,  and  an  assistant 
secretary.  Tbe  act  makes  tbe  superintend- 
ent of  assessments  ex  officio  secretary  of  tbe 
board.  Authority  Is  given  tbe  board  to  ap- 
point an  attorney  who  shall  have  control  of 
all  legal  matters  pertaining  to  tbe  board  of 
local  improvements,  and  also  to  appoint  engi* 
neers,  clerks,  Inspectors,  etc.,  necessary  to 
carry  into  effect  the  purposes  of  tbe  act 
'Plaintiff  in  error  bad  served  as  inspector  un- 
der tbe  board  of  local  Improvements  from 
June,  1901,  until  his  discharge  In  October, 
1903.  In  tbe  discbarge  of  bis  duties  he  was 
under  tbe  direction  and  control  of  tbe  board 
of  local  improvements  and  not  the  commis- 
sioner of  public  works,  and  said  board  had 
authority,  and  it  was  Its  province,  to  dis- 
charge bim  upon  receipt  of  the  decision  and 
order  of  the  civil  service  commission. 

The  Appellate  Court  therefore  properly  af- 
firmed the  judgment  of  the  circuit  court 
quashing  tbe  writ  and  the  Judgment  Of  the 
Appellate  Court  is  affirmed. 

Judgment  affirmed. 

(234  lU.   «0) 

McLBAN  COUNTY  COAL  CO.  v.  CITT  OF 

BLOOMINGTON. 

(Supreme  Court  of  Illinois.    April  23, 1908.) 

1.  CONTBACTS  —  CONSTBDCTIOW   —   PsACTICAIi 

CoNSTBtrcnoN. 

In  construing  a  written  contract,  the  court 
will  endeavor  to  place  itself  In  the  place  of  the 
contracting  parties  in  order  to  understand  the 
intended  sense  of  the  language  tised,  so  that 
where  the  terms  of  the  agreement  are  uncertain, 
and  the  parties  by  their  conduct  have  plaeed  a 
reasonable  construction  thereon,  such  construc- 
tion will  be  adopted  by  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  {  753.] 

2.  Evidence  —  Parol    Evidence— Constbttc- 
TioN  OP  CoNTBACT— Acts  op  Parties. 

In  an  action  based  on  a  written  contract 
evidence  of  acts  showing  a  practical  constrac- 
tion  of  the  instrmnent  by  the  parties  is  admis- 
sible. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  20,  Evidence,  f  2129.] 

3.  Contracts  —  Construction  —  Ihtknt  of 
Parties. 

In  the  construction  of  a  contract  the  true 
intention  of  the  parties  at  the  time  they  made 
it  must  be  founn  from  the  contract  itself  by 
considering  and  giving  effect,  if  possible,  to  every 
part  thereof,  nothing  t>eing  rejected  unless  neces- 
sary to  prevent  a  defeat  of  the  purposes  .sought. 
(ICfi.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  {  743.] 
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4.  Sales  — Ofpeb  to  Skix  —  Conotbuction— 
"Need"— "Reqoire"— "Obdbb"— "DiBECT." 

A  request  for  bids  for  coal  for  a  city  asked 
for  coal  to  be  delivered  "as  needed"  and  also  as 
fast  as  "required."  The  bids  offered^  to  deliver 
at  such  times  and  in  such  quantities  as  the 
city  might  direct,  and  the  body  of  the  contract 
stated  in  one  place  that  the  coal  should  be  de- 
livered promptly  "as  ordered,"  and  in  another, 
that  on  failure  to  make  delivery  "as  ordered," 
the  city  might  either  forfeit  the  contract  or  boy 
coal  at  the  contractor's  expense  in  the  open  mar- 
ket Held,  that  the  words  "order"  and  "direct" 
should  be  construed  as  synonymous  with  the 
word  "reanire,"  and  that  the  word  "require"  was 
used  as  the  substantial  equivalent  of  "need." 

[EJd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2009,  2070:  vol.  8,  p. 
7637 ;   vol.  6,  p.  4738 ;   vol.  7,  pp.  6122,  6125.] 

5.  Sake. 

Where  a  contract  for  the  sale  of  coal  to  a 
city  from  the  date  of  the  contract  to  July  1, 
1906,  required  delivery  as  needed,  and  provided 
that  while  the  seller  should  not  be  required  to 
deliver  coal  during  any  strike  at  its  mine,  but 
should  furnish  the  coal  so  long  as  its  mine  was 
in  operation  during  the  continuance  of  the  eon- 
tract,  payment  to  oe  made  on  monthly  bills,  the 
city,  while  entitled  to  exercise  a  reasonable  dis- 
cretion in  ordering  ahead,  was  not  entitled  to 
order  coal  in  anticipation  of  a  strike  at  the 
minea  for  more  than  two  months  in  advance  of 
its  then  present  needs  and  requirements. 

Appeal  from  Appellate  Court,  Third  Dia- 
tPlct,  on  Appeal  from  Circuit  Court,  McLean 
County;  C.  D.  Myers,  Judge. 

Action  by  the  McLean  Count?  Coal  Compa- 
ny against  the  city  of  Bloomlngton.  From  a 
judgment  for  plaintiff  for  less  than  the  re- 
lief demanded,  it  a]n>eal8.  Beversed  and  re- 
manded. 

Appellant  sued  appellee  In  assumpsit  to  re- 
cover $1,060.33,  the  contract  price  of  coal  sold 
and  delivered  during  the  month  of  March, 
1906.  The  general  issue  was  pleaded  by  ap- 
pellee and  notice  given  of  a  special  defense, 
consisting  of  a  set-off  growing  out  of  the  fail- 
ure of  api)ellant  to  deliver  coal  promptly,  as 
ordered,  during  the  said  month  of  March.  On 
account  of  this  fqilmre  to  deliver  said  coal 
appellee  purchased,  about  500  tons  in  the  open 
market,  for  which  It  was  obliged  to  pay  $578.- 
32  in  excess  of  the  price  stated  in  the  con- 
tract. A  Jury  was  waived,  and  on  a  trial  by 
the  codrt  appellee's  set-off  was  allowed,  and 
judgment  was  entered  In  favor  of  the  appel- 
lant for  $482.01.  This  judgment  was  affirm- 
ed in  tb^  Appellate  Court,  and  an  appeal  was 
thereupon  prayed  to  this  court 

The  contract  in  question  was  executed  June 
1,  1905,  the  provisions  essential  to  the  case 
at  bar  being  substantially  as  follows:  After 
reciting,  among  other  things,  the  acceptance 
of  the  bid  of  the  second  party  and  the  giv- 
ing of  a  bond  for  faithful  performance,  the 
contract  continues:  "Which  bond,  together 
with  the  bids  and  the  request  for  bids,  are 
hereto  attached  and  by  reference  thereto  made 
a  part  of  this  contract.  The  said  second  par- 
ty agrees  to  supply  said  first  party  for  all  of 
Its  departments  and  for  whatever  other  coal 
it  may  agree  to  supply  at  its  expense  either 
for  charitable  purposes  or  other  purposes, 
third  vein  screened   lump  coal  as  follows: 
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(Then  follow  the  prices  and  the  various  places 
in  the  city  where  the  coal  is  to  be  delivered.) 
Said  second  party  further  agrees  that  coal  of 
the  kind  and  quality  specified  herein  shall  be 
delivered  promptly  as  ordered,  and  that  upon 
failure  to  make  deliveries  as  ordered,  the 
said  city  of  Bloomlngton  shall  have  the  right 
either  to  forfeit  this  contract  or  go  into  open 
market  and  buy  coal  for  Its  use  at  the  current 
market  price,  and  the  said  McLean  County 
Coal  Company  agrees  to  pay  the  said  city  of 
Bloomlngton,  In  case  said  city  of  Bloomlngton 
purchase  coal  In  the  open  market,  the  entire 
excess  of  cost  of  such  coal  over  and  above  the 
contract  price  herein  specified.  It  Is  further 
agreed  that  this  contract  shall  hold  good  for 
one  year  from  the  first  of  July,  1905,  and  that 
said  second  party  during  the  time  of  any 
strike  at  Its  mine  shall  not  be  required  to  de- 
liver coal  as  herein  specified,  provided  said 
strike  prevents  the  operation  of  the  mine. 
Neither  shall  the  said  second  party  be  re- 
quired to  deliver  coal  under  this  contract  in 
case  of  unavoidable  accident  which  may  pre- 
vent the  operation  of  the  mine,  it  being  the 
sense  of  this  contract  that  so  long  as  the  said 
second  party  has  coal  of  the  kind  and  quality 
described  herein  for  sale,  or  so  long  as  its 
mine  may  be  in  operation  during  the  contin- 
uance of  this  contract,  the  said  second  party 
shall  furnish  the  coal  herein  required  of  it 
Said  first  party  agrees  to  pay  said  second  par- 
ty for  said  coal  the  price  herein  specified  upon 
itemlfsed  monthly  bills,  to  be  presented  to  the 
city  council  of  the  city  of  Bloomlngton  at 
the  first  meeting  after  which  said  bills  may 
have  been  examined  and  approved'  by  the  de- 
partments ordering  the  coal  In  said  bills  de- 
scribed, said  second  party  to  make  out  bills 
for  each  d^artment  ordering  coal,  separately. 
The  amoimt  of  coal  ordered  by  said  city  in 
any  one  month  shall  not  be  lumped  in  any  one 
bill." 

The  request  for  bids  was  dated  May  8, 
1905,  and  asked  that  sealed  proposals  for 
furnishing  coal  to  said  city  for  the  fiscal  year 
ending  April  30,  1906,  be  delivered  at  desig- 
nated places  "as  needed,  •  •  •  and  at  all 
other  places  In  the  city  where  the  city  may 
desire  to  deliver  coal,  said  coal  to  be  of  the' 
best  quality  and  to  be  delivered  as  fast  as  is 
required.  •  •  •  The  quaAtlty  required  will 
be  3,000  tons,  more  or  less."  The  bid  of  ap- 
pellant was  dated  May  19,  1905,  and  stated 
that  it  offered  coal  for  the  city  for  the  year 
ending  April  1,  1906,  at  certain  prices,  and 
"all  coal  to  be  •  •  *  delivered  at  such 
times  and  in  such  quantities  as  you  may  di- 
rect" 

The  case  was  heard  upon  a  stipulation  of 
facts,  being,  so  far  as  affects  this  issue,  sub- 
stantially as  follows :  That  there  were  rumors 
of  a  strike  45  days  prior  to  April  1,  1906,  and 
that  the  strike  was  called  three  days  before 
April  1st.  to  take  effect,  as  it  did,  on  this 
last-named  date;  that  the  strike  was  called 
off  June  1st  and  the  mine  resumed  opera- 
tions;   that  during  the  month  of  February, 
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1906,  appellee  ordered  and  appellant  deliver- 
ed 890  tons  of  coal ;  tbat  during  the  following 
month  of  March  It  ordered  and  appellant  de- 
livered 562  tons  but  failed  to  deliver  all  the 
coal  ordered  by  appellee;  that  It  delivered 
no  coal  after  March  24th  until  June  1,  1906; 
that  during  March,  after  failure  of  appellant 
to  deliver  all  the  coal  ordered,  said  appellee 
purchased  600  tons  in  the  open  market  at 
the  current  market  price;  that  from  June  1, 
1906,  until  the  expiration  of  the  contract,  July 
1,  1906,  coal  was  delivered  as  ordered,  under 
said  contract,  and  accepted  and  paid  for; 
that  appellee  had  on  hand  at  the  waterworks 
on  April  1, 1906,  900  tons  of  the  coal  delivered 
by  appellant  in  addition  to  said  500  tons  that 
It  had  bought  of  other  parties  In  the  open 
market,  and  that  on  June  1, 1906,  It  still  bad 
remaining  unused  of  said  coal  600  tons. 

Spencer  Ewing  (James  S.  Ewing,  of  coun- 
sel), for  appellant.  liOuis  Fitzhenry,  City 
Atty.,  for  appellee. 

CABTE;R,  J.  (after  stating  the  facts  as 
above).  The  stipulation  of  facts  shows  that 
from  the  date  of  the  contract  coal  was  deliv- 
ered every  month  up  to  and  Including  March, 
1906 ;  that  the  amount  delivered  tn  February, 
1906,  was  substantially  a  third  again  as  much 
as  was  delivered  in  any  other  month  and 
double  the  amount  delivered  during  several 
of  said  previous  months;  that  the  amount  de- 
livered from  March  1  to  24,  1906,  inclusive, 
was  nearly  as  great  as  any  previous  month, 
with  the  exception  of  February,  and  that 
there  had  been  delivered  imder  the  contract, 
up  to  March  24,  1906,  6,543  tons. 

In  construing  a  written  contract  the  court 
will  endeavor  to  place  Itself  in  the  position 
of  the  contracting  parties,  so  tliat  it  may  un- 
derstand the  language  used  In  the  sense  in- 
tended by  the  persons  using  it.  Field  v.  Lel- 
ter,  118  111.  17,  6  N.  B.  877.  When  the  terms 
of  a  written  agreement  are  In  any  respect  un- 
certain or  doubtful  and  the  persons  by  their 
own  conduct  have  placed  a  construction  upon 
them  which  is  reasonable,  such  construc- 
tion will  be  adopted  by  the  court,  and  there- 
'fore  evidence  of  acts  showing  the  practical 
construction  of  the  instrument  by  the  par- 
ties themselves  lis  admissible.  Carroll  v. 
Drury,  170  111.  571,  49  N.  E.  311 ;  ^urgess  v. 
Badger,  124  111.  288,  14  N.  E.  850 ;  People  v. 
Murphy,  119  111.  159,  6  N.  E.  48&  It  Is  con- 
tended by  appellant  In  this  connection  that  it 
furnished  appellee  coal  to  April  30,  1905,  un- 
der a  contract  similar  to  the  one  here  In  ques- 
tion. There  Is  no  evidence  in  the  record  up- 
holding this  contention,  except  that  in  the 
stipulation  of  facts  there  is  an  exhibit  which 
apparently  shows  that  4,878  tons  of  coal  were 
delivered  in  1904  and  1905  In  practically  aver- 
age monthly  installments,  and  we  think  it  a 
fair  inference,  although  the  record  does  not 
show  that  fact  clearly,  that  it  was  delivered 
by  appellant  to  appellee.  The  terms  of  the 
contract  under  which  such  delivery  was  made 


were  not  offered  in  evidence,  and  we  think 
that  appellee's  contention  must  be  upheld 
that  the  contract  as  to  coal  for  the  previous 
year  cannot  be  considered  In  the  present  state 
of  the  record. 

The  rule  is  elementary  that  in  the  construc- 
tion of  a  contract  it  must  be  found  from  the 
contract  itself,  if  that  can  be  done,  what  the 
true  Intention  of  the  parties  was  at  the  time 
they  entered  into  it,  and  in  doing  this  every 
part  of  the  contract  must  be  considered  and 
given  efCect,  if  possible.  No  part  will  be  re- 
jected unless  it  Is  necessary  so  to  do  in  order 
to  prevent  a  defeat  of  the  purposes  sought 
by  the  parties  to  the  contract.  Mlttel  v. 
ECarl,  133  111.  65,  24  N.  B.  553,  8  "L.  R.  A.  655 ; 
Riggin  V.  Love,  72  111.  553 ;  City  of  Alton  v. 
Illinois  Transportation  Co.,  12  111.  38,  52  Am. 
Dec.  479;  Bishop  on  Contracts  (1887  Ed.)  $ 
384.  In  construing  a  written  instrument  the 
great  object  is  to  arrive  at  the  intention  of 
the  parties.  Peoria  &  Pekin  Union  Railway 
(30.  v.  Tamplln,  156  111.  285,  40  N.  E.  960.  The 
entire  instrument,  whether  on  one  piece  of 
paper  or  on  several,  and  all  writings  on  the 
same  subject,  when  referred  to  and  made  a 
part  of  said  contract,  should  be  considered 
in  interpreting  each  particular  part  Bishop 
on  Contracts  (1887  Ed.)  {  382 ;  Sexton  v.  City 
of  Chicago,  107  111.  323.  The  request  or  ad- 
vertisement for  bids,  as  well  as  the  bid  itself, 
is  specifically  made  a  part  of  the  contract 
now  under  consideration.  The  request  for 
bids  asked  for  coal  to  be  delivered  "as  need- 
ed," and  again,  "as  fast  as  is  required."  The 
bid  offers  to  deliver  "at  such  times  and  in 
such  quantities  as  yon  may  direct"  The 
body  of  the  contract  itself  states  in  one  place 
that  the  coal  "shall  be  delivered  promptly 
as  ordered,"  and  in  another,  that  upon  fail- 
ure "to  make  deliveries  as  ordered,"  etc.  It 
further  provides  that  said  second  party,  dur- 
ing any  time  of  strike  at  its  mine,  "shall  not 
be  required  to  deliver  <Xf&\  as  herein  speci- 
fied" ;  and  again,  that  t£e  second  party,  so 
long  as  the  inine  is  In  operation  durtug  the 
continuance  of  the  contract  shall  "furnish 
the  coal  herein  required  of  it"  It  is  neces- 
sary, in  order  to  find  the  true  intent*  of  this 
contract  to  give  some  meaning  to  all  of  these 
various  words  and  phrases  just  quoted.  Prop- 
ositions of  law  fairly  raising  the  questions 
urged  by  counsel  for  appellant  as  to  the  prop- 
er construction  of  the  contract  were  presented 
and  refused  by  the  trial  court 

Appellee  contends  that  the  construction  to 
be  placed  upon  this  contract  Is,  in  efTect,  that 
the  city  could  order  all  the  coal  It  would  need 
for  its  use  during  the  life  of  the  contract  at 
any  time  it  desired,  and  tbat  appellant  would 
be  compelled  to  deliver  It  if  such  coal  was  on 
band  at  the  time  so  ordered.  If  this  conten- 
tion be  upheld,  then  appellee,  during  the  first 
month  after  the  contract  was  entered  into, 
could  have  ordered  all  the  coal  that  in  the 
judgment  of  its  officials  it  would  need  up  to 
July  1,  1906,  and  appellee  would  have  been 
compelled  to  deliver  such  coal  U  it  liad  it  in 


Digitized  by 


Google 


111.) 


OHMAN  T.  OHMAN. 


627 


stock.  Manifestly,  this  was  not  the  Intention 
of  the  parties  when  they  entered  Into  the  con- 
tract Such  a  construction  would  render  nu- 
gatory the  provision  made  to  cover  the  possi- 
bility of  the  said  second  party  being  unable 
to  operate  its  mine  through  unavoidable  ac- 
cidents or  strikes.  Obviously,  from  the  very 
wording  of  the  contract  the  parties  understood 
that  the  coal  would  be  delivered  and  paid  for 
on  monthly  Itemized  bills.  If  the  coal  was  to 
be  delivered  at  once,  It  certainly  cannot  be 
contended  that  the  payments  would  have  to  be 
divided  into  monthly  payments.  Moreover, 
such  a  construction  would  leave  the  words 
"as  needed"  and  "as  fast  as  is  required," 
which  appear  in  the  request  for  bids,  abso- 
lutely without  any  meaning,  or  give  them  the 
Identical  meaning  that  appellee  now  contends 
should,  be  placed  upon  the  word  "ordered." 
The  words  "order"  and  "direct"  are  some- 
times used  as  synonymous  with  the  word  "re- 
quire" (United  States  v.  DImmick  [D.  0.]  112 
Fed.  350)  and  the  word  "require"  is  frequent- 
ly used  as  being  substantially  equivalent  to 
"need."  Minnesota  I^umber  Co.  v.  Coal  Co., 
160  III.  85,  43  N.  E.  774,  31  L.  R.  A.  529; 
Purcell  Co.  v.  Sage,  200  III.  342,  65  N.  B.  723; 
24  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  601,  and 
cases  cited.  It  ia  a  familiar  rule  that  words 
should  usually  be  given  their  ordinary  mean- 
ing, but  it  is  also  well  settled  that  the  con- 
nection in  which  they  are  used  must  be  con- 
sidered In  order  to  determine  their  meaning 
in  any  given  contract  Manifestly,  If  this 
contract  be  given  a  reasonable  construction, 
the  appellant  was  to  deliver  the  coal  when  or- 
dered, at  such  times,  quantities,  and  places 
as  the  city  required  and  needed  it  and  direct- 
ed that  it  should  be  delivered. 

The  provision  that  it  was  the  "sense  of 
this  contract  that  so  long  as  the  said  second 
party  has  coal  of  the  kind  and  quality  de- 
scribed herein  for  sale  •  •  •  said  sec- 
ond party  shall  furnish  the  coal  herein  re- 
quired of  it"  is  relied  upon  by  appellee,  be- 
cause the  record  shows  that  at  the  time  the 
coal  was  ordered  in  the  last  week  of  March, 
1906,  appellant  bad  coal  of  the  kind  and 
quality  on  hand.  We  think  the  provision  Just 
quoted,  fairly  construed,  means  that  even 
though  appellant  was  prevented  from  operat- 
ing the  mine  by  unavoidable  accident  or  by 
strike,  still,  if  It  had  any  coal  on  hand  of  the 
kind  and  quality  specified,  it  would  be  com- 
pelled to  deliver  this  coal  notwithstanding 
the  mine  was  shut  down,  to  supply  the  then 
present  needs  and  requirements  of  the  appel- 
lee. Greater  regard  must  be  had  to  the  clear 
Intent  of  the  contract  than  any  particular 
words  used  therein.  Torrence  v.  Shedd,  156 
111.  194,  41  N.  E.  95,  42  N.  E.  171.  The  In- 
tention of  the  parties  in  making  this  contract 
plainly  authorized  appellee  to  order  coal  as 
required  or  needed  by  its  various  depart- 
ments, but  it  would  not  be  a  reasonable  con- 
struction to  say  that  In  anticipation  of  a 
strike,  daring  the  first  month  of  the  contract 
it  could  order  at  once  all  the  coal  which  it 


had  the  right  to  order  during  th«  whole  lite 
of  the  contract  While  a  certain  amount  of 
discretion,  under  this  contract  rested  with 
appellee  as  to  the  amount  it  might  order  at 
any  given  time,  this  discretion  must  be  rea- 
sonably exercised.  What  constitutes  such 
reasonable  discretion?  Taking  into  consider- 
ation the  words  "ordered,"  "directed,"  "re- 
quired," and  "needed,"  as  used  in  their  vari- 
ous connections  in  the  request,  bid,  and  con- 
tract we  think  it  would  not  be  an  unreason- 
able construction  to  say  that  the  discretion 
rested  with  appellee  to  order  coal  at  least  a 
month  in  advance.  Would  it  be  a  reasonable 
discretion  for  it  to  order  six  months  in  ad- 
vance? And  if  not  for  six  months  could  It 
for  three  months?  It  Is  apparent  from  this 
record  that  the  appellee,  in  anticipation  of  a 
strike,  ordered  coal  during  the  months  of 
February  and  March,  1906,  In  excess  of  its 
then  present  requirements.  The  appellant  did 
not  refuse  ,to  deliver  coal  as  ordered  until 
after  March  24,  1906.  At  that  date  it  had  al- 
ready delivered  to  appellee  sufficient  for  its 
uses  for  over  two  months  beyond  the  date  of 
such  refusal.  Construing  the  contract  in  Its 
entirety  and  in  the  most  favorable  light  for 
appellee,  and  taking  into  consideration  the 
previous  deliveries  of  coal  from  month  to 
month  and  payments  therefor  under  monthly 
itemized  bills,  we  do  not  think  that,  fairly 
construed,  it  would  Justify  appellee  in  order- 
ing coal  for  more  than  two  months  In  ad- 
vance of  Its  then  present  needs  and  require- 
ments. The  amount  claimed  as  a  set-off  by 
appellee  should  not  have  been  allowed.  The 
circuit  court  on  the  record  before  us,  should 
have  entered  Judgment  In  favor  of  appellant 
for  $1,060.33. 

The  Judgments  of  the  circuit  and  appel- 
late courts  will  therefore  be  reversed,  and  the 
cause  remanded  to  the  circuit  court  for  fur- 
ther proceedings  in  harmony  with  the  views 
herein  expressed. 

Reversed  and  remanded. 


OHMAN  V.  OHMAN. 


(23S  111.   632) 


(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  Appeal  —  Review  —  Pbesumphohs  —  Evi- 
nENCE  Not  Shown  bt  Kecobd. 

In  chancery,  a  party  in  whose  favor  a  de- 
cree granting  relief  is  entered  must  preserve  in 
the  record  the  evidence  justifying  the  decree, 
since  no  presumption  will  be  indulged  on  appeal 
that  evidence  sufficient  to  sustain  the  decree  was 
heard  in  the  absence  of  such  evidence  in  the 
record. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  2323.] 

2.  Same. 

The  general  finding  of  a  decree  "that  the 
allegations  in  the  said  bill  contained  are  true,  as 
therein  stated,  and  the  equities  of  this  case  are 
with  the  complainant,"  is  not  sufficient  to  sus- 
tain the  decree  where  there  is  no  finding  of  spe- 
cific facts  therein,  and  the  evidence  is  not  pre- 
served in  the  record. 

[E)d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  2323.] 
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3.  Same. 

Wbere,  in  a  chancery  suit,  there  has  been  a 
verdict  of  a  jury  or  a  report  of  a  master  finding 
the  facts,  the  verdict  >or  report  preserves  in  the 
record  the  facts  established  in  place  of  the  evi- 
dence heard  to  establish  the  facts,  and  the  evi- 
dence need  not  otherwise  be  preserved  to  sus- 
tain the  decree. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error;  i  2323.] 

Error  to  Appellate  Court,  First  District, 
on  Error  to  Superior  Court,  Cook  County; 
Axel  Chytrous,  Judge. 

Divorce  action  by  Anna  S.  Obuon  against 
Charles  J.  Obman.  From  a  Judgment  of  the 
Appellate  Court  for  the  First  District  affirm- 
ing a  decree  for  complainant,  defendant 
brings  error.    Reversed  and  remanded. 

Anderson  &  Anderson,  for  plaintiff  In  error. 
Charles  C.  Stilwell  and  Dale  &  Francis,  for 
defendant  In  error. 


DUNX,  J.  The  defendant  In  error  filed  a 
bill  for  divorce  against  her  husband,  charging 
him  with  extreme  and  repeated  cruelty.  He 
answered,  denying  the  charges.  A  replication 
was  filed,  a  bearing  was  had,  and  a  decree 
was  entered  dissolving  the  marriage  of  the 
parties,  and  awarding  the  custody  of  the 
children  to  the  complainant  The  defendant 
prosecuted  a  writ  of  error,  and  the  decree 
having  been  affirmed  by  the  Appellate  Court, 
he  has  sued  out  the  present  writ  of  error  to 
review  the  Judgment  of  the  Appellate  Court. 

The  evidence  was  not  preserved  In  the  rec- 
ord, and  the  only  finding  of  the  decree  is 
"that  the  allegations  In  the  said  bill  contain- 
ed are  true,  as  therein  stated,  and  the  equi- 
ties of  this  cause  are  with  the  complainant" 

In  chancery  It  is  Incumbent  upon  the  party 
In  whose  favor  a  decree  granting  relief  Is  en- 
tered to  preserve  in  the  record  the  evidence 
Justifying  the  decree.  Contrary  to  the  rule 
of  law,  ^o  presumption  will  be  indulged  that 
evidence  sulficlent  to  sustain  the  decree  was 
beard  if  such  evidence  does  not  appear  In  the 
record.  The  general  finding  that  all  the  ma- 
terial allegations  in  the  bill  are  proved  and 
that  the  equities  of  the  case  are  with  the 
complainant  will  not  sustain  a  decree  grant- 
ing relief,  where  there  is  no  finding  of  specific 
facts,  and  the  evidence  is  not  preserved  in  the 
record.  Village  of  Harlem  v.  Suburban  Rail- 
road Co.,  202  111.  301,  66  N.  B.  lOoO ;  Torsell 
V,  Elffert,  207  111..  621,  69  N.  E.  761;  Berg 
v.  Berg,  223  111.  200,  79  N.  E.  13;  Becklen- 
berg  V.  Becklenberg,  232  111.  120,  83  N.  E.  423. 
Where  there  has  been  a  verdict  of  a  Jury  or 
a  report  of .  a  master  finding  the  facts,  such 
verdict  or  report  preserves  In  the  record  tlie 
facts  established  Instead  of  the  evidence 
heard  to  establish  the  facts,  and  the  evidence 
need  not  be  otherwise  preserved.  Thatcher 
T.  Thatcher,  17  111.  66.  In  this  case  there 
was  neither  the  verdict  of  a  Jury,  report  of 
a  master,  depositions  filed  in  the  cause,  nor 
finding  of  specific  facts  In  the  decree. 

The  Judgment  of  the  Appellate  Court  and 


decree  of  the  superior  court  will  therefore  be 
reversed,  and  the  cause  remanded  to  the  lat> 
ter  court. 
Reversed  and  remanded. 


(234  IlL  a) 
WIGHT  V.  CITT  OF  CHICAGO. 
(Supreme  Court  of  Illinois.    April  23,  1908L) 

AppEALr— QussTioRS   REVIKWA.BLK— Stats   of 
Records. 

Where  a  case  was  tried  by  the  court  on 
stipulated  facts,  and  there  was  no  ruling  on  ad- 
mission or  exclusion  of  evidence,  and  no  written 
propositions  to  be  held  as  law  were  submitted  as 
required  by  the  practice  act,  no  question  of  law 
is  presented  by  the  record  for  the  consideration 
of  the  Supreme  Court  on  appeal. 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  from  Superior  Court, 
Cook  County;  George  A.  Dupuy,  Judge. 

Action  between  James  S.  Wight,  receiver, 
etc.,  and  the  city  of  Chicago.  From  a  Judg- 
ment of  the  Appellate  Court  on  appeal  from 
the  superior  court  of  Cook  county,  Wight  ap- 
peals.   Afilrmed. 

Frederick  A.  Brown,  for  appellant.  How- 
ard W.  Hayes  and  George  H.  Miller  (Edward 
J.  Brundage,  Corp.  Counsel,  of  coonsel),  for 
appellee. 

DUNN,  X  This  case  was  tried  by  the  court 
by  agreement  without  a  Jury,  upon  a  stipula- 
tion as  to  the  facts.  There-  was  no  ruling  of 
the  court  upon  the  admission  or  exclusion  of 
evidence,  and  no  written  propositions  to  be 
held  as  law  were  submitted  to  the  court  In 
accordance  with  the  provisions  of  the  prac- 
tice act  Therefore  no  question  of  law  is 
presented  by  the  record  for  our  consideration. 
Jacobson  v.  Liverpool  8e  London  ft  Globe  Ins. 
Co.,  231  111.  61,  83  N.  B.  95;  Swain  ▼.  First 
Nat  Bank,  201  111.  416,  66  N.  E.  220;  Grabbs 
V.  City  of  Danville,  166  IlL  441 ;  Bolton  T. 
Johnston,  163  111.  234,  45  N.  B.  20S. 

The  Judgment  of  the  Appellate  Court  !■ 
affirmed. 

Judgment  affirmed. 


im  m.  un 

KBATS  et  al.  ▼.  BLINN. 

(Supreme  Court  of  Illinois.    April  23,  190&) 

1.  Wills  — Gifts  to  Wife  —  Electiow  —  E»- 

FECT. 

Where  the  widow  of  testator  lenoanced  the 
provisions  of  his  will  made  for  her  benefit  and 
made  an  election  by  virtue  of  which  she  became 
the  owner  in  fee  of  the  undivided  one-half  of  the 
real  estate  of  which  he  possessed  the  entire  title 
at  the  time  of  his  death,  the  title  to  the  remain- 
der vested  in  fee  in  the  beneficiaries  under  the 
will,  and  the  beneficiaries  were  entitled  to  an  un- 
divided one  half  of  the  rent  falling  due  after  the 
death  of  the  testator,  and  the  widow  was  entitled 
to  the  other  half. 

2.  Life  Estates— Cbops. 

Wbere  a  tenant  for  life,  with  power  to  make 
an  appointment  of  the  fee  by  will,  appoints  thn 
fee  by  will  and  dies  before  a  crop  has  been  sev- 
ered from  the  land,  the  crop  passes  to  his  rep- 
resentative as  personal  property,  under  the  rule 
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that  where  a  tenancy  is  for  an  nncertain  dura- 
tion, and  is  terminated  by  a  factor  not  referable 
to  an  act  of  the  tenant,  his  representative,  in 
case  of  his  death,  is  entitled  to  the  annual  crop 
growing  on  the  premises  at  the  time  of  the  ter- 
mination of  the  tenancy. 

[Ed.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
VOL  33,  Ldfe  Estates,  §  33.] 

3.  Wills— Estates  Dkvised— Lira  Estates- 
Power  or  Appointment— EfFECT. 

Testator  devised  real  estate  to  a  son  for 
life,  and  vested  in  the  son  a  power  to  appoint 
the  fee,  to  be  exercised  by  will,  and,  if  not  ex- 
erdsed,  the  property ,  on  the  death  of  the  son 
passed  under  the  residuary  clause  of  the  will. 
Held,  that  the  power  of  appointment  did  not  en- 
large the  life  estate. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Logan 
County;    George  W.  Patton,  Judge. 

Action  by  Hiram  O.  Keays  and  another 
against  Edward  D.  Blinn,  administrator  of 
John  P.  Glllett,  deceased.  From  a  Judgment 
of  the  Appellate  Court,  affirming  a  judgment 
granting  Insufficient  relief,  plalntlflb  appeal. 
Affirmed. 

Beach,  Hodnett  &  Trapp,  for  appellants. 
W.  A.  Cov^,  for  appellee. 

SCOTT,  3.  John  D.  Glllett  died  testate  In 
Logan  county,  and  by  his  will  devised  a  life  es- 
tate to  his  son,  John  P.  Gillett,  in  farm  lands 
in  that  county  aggregating  a  little  more  than 
2,500  acres.  The  will  of  the  father  vested  In 
the  son  a  limited  power  to  appoint  the  fee 
of  these  lands,  the  power  to  be  exercised  by 
the  last  will  of  the  son.  If  not  exercised, 
the  lands  would,  upon  the  death  of  the  son, 
pass  under  the  residuary  clause  of  the  will 
of  the  father.  The  son  died  testate  on  Sep- 
tember 8,  1901.  He  left  surviving  him  a 
widow,  but  no  descendants.  By  his  will  he 
appointed  the  fee  in  the  lands  above  men- 
tioned to  the  appellants.  He  owned  lands  in 
the  same  county  In  fee,  and  these  he  devised 
in  fee  to  the  appellants.  That  portion  of  the 
lands  which  he  owned  in  fee  and  which  was 
planted  in  com  was  rented  for  one-half  the 
crop,  and  there  was  also  $43.50  of  rent  reserv- 
ed for  a  portion  of  that  land  rented  for  pas- 
ture, which  fell  due  on  January  1,  1902.  A 
considerable  portion  of  the  land  In  which  he 
held  a  life  estate  was  farmed  In  corn  during 
the  year  1901  by  men  employed  by  him  for 
that  purpose.  Appellee,  the  legal  representa- 
tive of  John  P.  Glllett,  deceased,  received  the 
com  rent  from  the  land  owned  In  fee  by  John 
P.  Glllett  and  the  cash  rent  from  the  pasture 
land,  making  an  aggregate  of  $855.64  from 
those  lands.  From  the  other  lands  he  receiv- 
ed com  grown  in  the  year  1901,  of  the  ap- 
proximate value  of  $12,000.  At  the  time  of 
the  death  of  John  P.  Glllett  none  of  the  com 
on  any  of  the  land  had  been  severed.  For  the 
purpose  of  recovering  all  the  rent  and  crops 
80  received  by  appellee,  appellants  brought 
their  suit  In  assumpsit  against  blm  in  the  cir- 
cuit court  of  Logan  county.  There  was  a 
trial  without  a  jury.  Propositions  of  law 
presenting  the  question  hereinafter  discussed 
\ 


were  passed  upon  by  the  court,  and  a  Judg- 
ment rendered  In  favor  of  the  appellants  for 
the  sum  of  $427.82.  Being  dissatisfled  with 
the  amount  of  the  Judgment  recovered  by 
them,  they  appealed  to  the  Appellate  Court 
for  the  Third  District,  where  the  Judgment 
was  affirmed,  and  they  now  prosecute  a  fur- 
ther appeal  to  this  court,  and  here  contend 
that  they  were  entitled  to  all  the  rents  and 
crops  So  received  by  the  appellee 

After  the  death  of  John  P.  Gillett  his  wid- 
ow renounced  the  provisions  of  his  will  made 
for  her  benefit,  and  made  an  election  by 
virtue  of  which  she  became  the  owner  in  fee 
of  the  undivided  one-half  of  that  real  estate 
of  which  he  possessed  the  entire  title  at  the 
time  of  his  death.  The  title  to  the  remaining 
undivided  one-half  of  that  land  vested  in  fee 
In  the  appellants  under  the  will.  By  a  fa- 
miliar rule  appellants  were  entitled  to  the 
undivided  one-half  of  the  rent  from  that  land 
falling  due  after  the  death  of  the  testator, 
and  the  widow  was  entitled  to  the  other  one- 
half.  The  Judgment  in  favor  of  the  appel- 
lants was  for  the  amount  of  their  one-half 
of  the  rents  arising  from  those  lands.  Ap- 
pellants say  that  they  were  entitled  to  all  the 
rents  from  those  lands.  No  reason  is  stat- 
ed for  this  conclusion,  and  we  know  of  none 
that  would  lead  to  such  a  result  It  is  also 
here  contended  that  the  amount  realized  by 
appellee  from  lands  of  which  John  P.  Glllett 
possessed  the  fee  was  in  excess  of  the  apiount 
above  stated  as  having  been  so  realized  by 
him.  The  evidence  abstracted  atfords  no  ba- 
sis by  which  we  can  determine  the  amount  of 
such  excess.  If  any.  Moreover,  it  does  not 
seem  from  the  record  that  this  contention 
was  made  in  the  circuit  court 

The  principal  question  in  the  case  is  wheth- 
er the  persons  appointed  by  the  will  of  John 
P.  Glllett  to  take  the  fee  are  entitled  to  the 
com  which  was  growing  on  the  lands  in  which 
be  had  a  life  estate  at  the  time  of  his  death, 
or  whether  that  com  is  personal  property 
which  passes  to  his  legal  representative.  The 
general  rule  is  thus  stated  at  page  318,  vol. 
8  (2d  Ed.)  of  the  American  and  English  En- 
cyclopedia of  Law:  "When  a  tenancy  is  for 
an  uncertain  duration  and  is  terminated  by 
a  factor  not  referable  to  an  act  of  the  tenant, 
be,  or  in  case  of  his  death  his  representative. 
Is  entitled  to  all  annual  crops  growing  upon 
the  premises  at  the  time  of  the  termination 
of  the  tenancy.  This  right  is  known  as  the 
right  to  emblements."  In  Bradley  v.  Bailey, 
56  Conn.  374,  15  AO.  746,  1  L.  R.  A.  427,  7 
Am.  St  Rep.  316,  the  following  language 
from  Coke  on  Littleton  is  quoted  with  ap- 
proval: "So,  therefore,  if  tenant  for  life  sow- 
eth  the  ground  and  dieth,  his  executors  shall 
have  the  com,  for  that  his  estate  was  uncer- 
tain and  determined  by  the  act  of  God ;  and 
the  same  law  Is  of  the  lessee  for  years  of  the 
tenant  for  life."  Blackstone,  at  page  122,  book 
2,  of  his  Commentaries,  says:  "Therefore,  If 
a  tenant  for  his  own  life  sows  the  lands  and 
dies  before  harvest,  his  executor  shall  have 
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the  emblements  or  profits  of  tbe  crop,  for 
the  estate  was  determined  by  the  act  of  God, 
and  It  Is  a  maxim  In  tbe  law  that  'actns  del 
nemlnl  faclt  Injnrlam.' "  The  law,  so  stated. 
Is  not  questioned  by  appellants;  but  it  is 
insisted  that  the  rule  is  not  applicable  here, 
by  reason  of  the  fact  that  John  P.  Gillett 
had  power  to  appoint  the  fee,  that  he  possess- 
ed the  life  estate  and  had  tbe  power  to,  and 
did  In  fact  appoint  to  appellants  by  his  will 
exactly  the  saiae  title  that  be  could  have 
passed  to  them  had  he  been  the  owner  of  the 
lands  in  fee,  and  that  they  should  therefore 
be  held  to  have  the  same  rights  in  the  crops 
growing  on  the  land  at  the  time  of  his  death 
that  they  would  have  had  if  he  had  been  the 
owner  of  the  lands  in  fee  and  had  devised 
the  entire  title  to  appellants. 

In  the  case  at  bar  the  power  of  appointment 
which  John  P.  Gillett  possessed  did  not  enlarge 
or  add  anything  to  his  life  estate.  Collins  v. 
Wickwlre,  162  Mass.  143,  38  N.  E.  365.  Had 
he  died  without  exercising  that  power,  the 
real  estate  in  which  he  held  a  life  estate 
would  have  passed  under  the  residuary  clause 
In  the  win  of  his  father.  Plainly,  by  the  au- 
thorities first  above  referred  to,  had  the 
power  of  appointment  not  been  exercised,  tbe 
crops  would  have  passed,  not  to  those  en- 
titled to  the  realty  under  the  residuary  clause 
of  the  will  of  the  father,  but  to  the  executor 
or  administrator  of  the  son.  We  think  no 
distinction  arises  from  the  fact  that  the  tak- 
ers were  the  appointees  of  the  life  tenant,  in- 
stead of  the  residuary  devisees  of  the  first 
testator.  It  Is  the  uncertainty  of  the  dura- 
tion of  the  tenancy  of  John  P.  Gillett  which 
brings  the  case  within  the  rule  invoked  by 
appellee,  and  that  uncertainty  was  precisely 
the  same,  whether  he  did  or  did  not  seek  to 
exercise  the  power  of  appointment.  It  Is  to 
be  ol>served  that  the  land  would  pass  under 
the  original  will,  whether  or  not  the  power 
of  appointment  was  exercised.  The  only  ef- 
fect of  the  exercise  of  the  power  was  to  des- 
ignate the  person  or  persons  in  whom  tbe  fee 
devised  by  the  father  should  vest.  The  ex- 
ercise of  the  power  of  appointment  by  the 
son  is  thus  distinguished  from  the  devise  by 
him  of  the  fee  of  land  of  which  he  held  the 
fee-simple  title. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(233  III.  612) 

MOORE  V.  MARTIN  et  al. 

(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  Husband      and     Wite   —   Postnuptia.1, 
Agreement — Covenants— Vacation. 

Where  a  husband  suggested  niost  of  the 
conditions  of  a  postnuptial  agreement,  pursuant 
to  which  he  conveyed  certain  real  estate  to  his 
wife  in  order  to  procure  the  dismissal  of  a  suit 
for  divorce,  which  agreement  contained  no  stip- 
ulation that  she  would  not  thereafter  again  ap- 
ply for  a  divorce,  and  he  took  no  steps  to  de- 
fend a  subsequent  bill  for  such  relief,  which 
was  granted  on  his  default,  he  could  not  there- 


after maintain  a  bill  to  set  aside  the  conveyance 
on  the  ground  that  such  subseiiuent  suit  consti- 
tuted a  breach  of  a  condition  subsequent  in  tbe 
deed. 

2.  Judgment— Vacation— Fbaud. 

Where,  in  a  suit  by  a  wife  against  her  hus- 
band for  an  accounting,  he  permitted  jtfdgment 
to  be  rendered  against  him  by  default  without 
fraud,  accident,  or  mistake,  having  refused  for 
a  considerable  period  before  the  judgment  was 
entered  to  come  to  any  positive  settlement  with 
his  wife's  attorneys,  he  was  not  entitled  to  have  ■ 
such  judgment  set  aside. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  {  250.] 

3.  Homestead— Con  VET  AHCE  by  Husband  to 
Wife— JoiNDEB. 

Where  a  wife  did  not  join  as  grantor  in  a 
deed  by  her  husband  of  the  homestead  to  her, 
her  subsequent  signing  and  acknowledgment  of 
the  deed  after  suit  brought  by  the  husband  to 
set  it  aside  did  not  validate  it,  under  Hurd's 
Rev.  St.  1905,  p.  1044,  c.  52,  J  4,  precluding  the 
husband  from  conveying  the  homestead  without 
joining  bis  wife. 

4.  Same— Value  or  Homestead— Excess— Va- 
UDiTT  'OF  Deed. 

Under  Hurd's  Rev.  St.  1905,  p.  1044  c.  52, 
S  4,  providing  that  a  deed  by  a  husband  alone 
purporting  to  convey  premises  occupied  as  a 
bomestead  is  a  nullity  so  far  as  it  conveys  a 
homestead  estate  not  exceeding  $1,000  in  value, 
a  deed  of  a  homestead  by  a  husband  to  his  wife 
in  which  she  did  not  join  as  grantor  was  valid 
as  to  the  excess  in  value  over  $1,000,  but  was 
Invalid  as  to  that  amount. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  {{  182,  203-209.] 

Appeal  from  Circuit  Court,  Vermilion 
County;    J.  W.  Craig,  Judge. 

Bill  by  W.  J.  Moore  against  Ella  D.  Mar- 
tin and  another.  A  decree  was  rendered  for 
complainant  for  less  than  the  relief  de- 
manded, and  defendants  appealed,  and  com- 
plainant assigned  cross-errors.  Reversed  in 
part  and  remanded. 

William  L.  Cundlff,  for  appellants.  O.  W. 
Salmans,  for  appellee. 

CARTER,  J.    This  is  a  bill  filed  Jnly  16, 

1906,  In  the  circuit  court  of  Vermilion  comi- 
ty, asking  to  have  a  certain  deed  dated  No- 
vember 3,  1902,  from  appellee  to  the  appel- 
lant Ella  D.  Martin,  canceled,  and  to  Bet 
aside  a  common-law  judgment  for  $5,511.67, 
entered  April  12,  1006,  in  the  said  clrcnlt 
court,  against  appellee,  and  in  favor  of  said 
appellant  Ella  D.  Martin.  After  the  plead- 
ings were  settled  by  the  filing  of  answers 
and  cross-bills  on  behalf  of  appellants  the 
matter  was  referred  to  a  master  In  chan- 
cery. He  found  that  appellee  was  not  en- 
titled to  the  relief  prayed  for,  except  as  to 
his  bomestead  rights.  Exceptions  were  filed 
to  this  report,  and  on  the  hearing  before  the 
court  a   decree  was  entered   December  12, 

1907,  setting  aside  said  deed  In  accordance 
with  the  prayer  of  tbe  bill,  but  holding  that 
the  common-law  judgment  should  be  allowed 
to  stand.  An  appeal  from  this  decree  was 
taken  to  this  court 

Appellants  have  assigned  errors  as  to  the 
first  part  of  this  decree  with  reference  to 
the  setting  aside  of  said  deed,  and  appellee 
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croas-errors  as  to  that  part  rela'tlng  to  the 
common-law  Judgment. 

Appellee  and  said  Ella  D.  Martin  were 
married  in  1881,  and  lived  together  as  hus- 
l)and  and  wife  some  20  years.  They  have 
one  daughter,  Lucile,  now  about  17  years  of 
age.  Appellee  was  a  physician  in  Danville, 
111.,  apparently  with  considerable  practice 
and  In  comfortable  circumstances.  About 
1902  tronble  arose  between  the  husband  and 
wife  in  reference  to  a  yonng  woman  with 
whom  appellee  was  charged  with  having  im- 
proper relations.  In  October,  1902,  the  wife 
started  proceedings  for  divorce  in  the  clr- 
cait  court  of  Vermilion  county,  charging 
adultery;  also  to  obtain  a  temporary  injunc- 
tion restraining  appellee  from  disposing  of 
his  property.  Shortly  thereafter  the  appel- 
lee entered  into  negotiations  with  bis  wife 
with  reference  to  settling  said  divorce  pro- 
ceedings, writing  several  letters  on  the  sub- 
ject Finally,  on  November  3, 1902,  an  agree- 
ment was  entered  Into  between  them,  pro- 
viding, substantially,  that  whereas  there  was 
then  pending  la  the  circuit  court  of  Vermilion 
county.  III.,  a  suit  instituted  by  said  wife 
against  appellee  for  divorce  and  alimony, 
summons  having  been  returned  to  the  Janu- 
ary term,  1903,  "and  whereas  the  parties -to 
said  suit  so  pending  are  desirous  of  settling 
said  claim  for  alimony,  and  all  other  matters 
involved  in  said  litigation,  amicably,  and  out 
of  court,"  It  was  therefore  stipulated  that 
the  appellee,  by  good  and  sufficient  warranty 
deeds,  should  transfer  to  his  wife.  In  fee 
simple,  certain  described  real  estate.  "And 
said  party  of  the  first  part,  in  further  consid- 
eration of  such  settlement  and  agreement, 
doth  hereby  release  and  forever  renounce, 
surrender,  and  disclaim  any  and  all  right, 
title,  and  interest  in  and  to  the  aforementlbn- 
ed  property,  and  any  and  all  other  property 
of  the  party  of  the  second  part,  real,  personal, 
or  mixed,  and  especially  renounces  and  re- 
leases unto  the  party  of  the  second  part  all 
right  of  dower  and  homestead  In  and  to 
any  and  all  property  hereby  covenanted  to 
be  conveyed  or  now  owned  or  hereafter  to 
be  acquired  by  the  party  of  the  second  part," 
and.  further,  that  be  would  deliver  to  said 
second  party  a  power  of  attorney,  fully  au- 
thorizing her,  as  bis  attorney  in  fact,  to  re- 
lease all  claim,  especially  for  dower  and 
homestead,  to  said  property. 

Appellee  further  agreed  that  he  would  pay 
his  wife  $50  on  the  first  day  of  each  month 
during  the  time  she  should  remain  his  wife, 
and  that  during  the  time  he  should  be  allow- 
ed to  use  a  certain  oflice  building  be  would 
pay  the  further  sum  of  $25  per  month,  the 
two  sums  to  be  for  the  support  of  the  wife 
and  daughter.  The  wife,  in  view  of  the  cove- 
nants and  undertakings  of  appellee,  agreed 
to  accept  the  properties  so  transferred  and 
the  payments  so  made  "in  full  satisfaction 
of  ail  her  Interest  in  and  to  the  property, 
real,  personal,  and  mixed,  of  the  party  of 
the  first  part,  save  that  herein  agreed  to 


be  conveyed  to  her,"  and  renounced  and  dis- 
claimed all  her  right  of  dower  and  homestead 
in  and  to  the  real  estate  of  the  party  of  the 
first  part  which  he  then  had  or  thereafter 
might  acquire,  agreeing  that  he  should  be 
at  liberty  to  sell,  transfer,  or  encumber  the 
same  free  from  all  her  dower,  homestead, 
or  right  of  inheritance,  and  that  she  would 
deliver  to  him  a  power  of  attorney  authoriz- 
ing him  to  convey  her  interests  of  every 
nature,  especially  dower  and  homestead.  In 
all  the  property  now'  owned  or  thereafter 
acquired  by  him,  except  the  property  to  be 
conveyed,  as  therein  set  forth,  to  her.  It 
was  further  agreed  that  immediately  upon 
the  execution  and  delivery  of  said  contract 
and  of  the  several  powers  of  attorney  said  di- 
vorce suit  should  be  stricken  from  the  docket 
of  the  circuit  court  of  Vermilion  county.  On 
the  same  day  appellee  gave  a  warranty  deed 
conyeying  the  property  described  to  his  wife 
in  accordance  with  the  agreement,  the  deed 
purporting  to  release  and  waive  in  the  body, 
as  well  as  in  the  acknowledgment,  the  right 
of  homestead.  Some  time  previous  to  this 
the  wife,  with  her  daughter,  had  moved  to 
Chicago.  She  corresponded  with  appellee 
frequently,  and  he  sent  letters  and  presents 
to  his  daughter,  evincing  a  large  degree  of 
aftection  for  her,  often  writing  as  to  her  edu- 
cation and  future  training.  He  also  ap- 
parently kept  up  the  monthly  payments  for 
some  time  after  the  agreement  was  signed. 
The  wife  and  daughter  testified  that  the 
understanding  between  appellee  and  his  wife 
was  that  after  the  agreement  was  signed  and 
the  divorce  proceedings  dismissed  in  Ver- 
milion^ county  and  the  talk  had  ceased  in  re- 
gard to  their  trouble  she  could  quietly  ob- 
tain a  divorce  in  Cook  county.  Appellee  de- 
nied this,  and  the  agreement  Itself  Is  silent 
on  the  subject  It  appears  from  appellee's 
letters  written  previous  to  the  signing  of  the 
agreement  that  he  did  not  seriously  object 
to  the  divorce,  and  in  a  letter  written  Octo- 
ber 16,  1902,  he  stated  to  her  that  If  the 
settlement  was  made  as  he  suggested  she 
could  then  "apply,  if  you  so  desire,  in  a  quiet 
way  for  a  divorce  in  the  Chicago  courts  upon 
some  ground  that  will  not  hereafter  bring 
disgrace  upon  Lucile  and  injury  to  my  busi- 
ness." On  May  18,  1903,  he  wrote:  "I  am 
perfectly  willing  you  should  file  your  paper 
when  you  please,  as  when  It  Is  filed  I  will 
be  free  to  deed  my  property  when  and  to 
whom  I  please,  without  having  to  beg  for 
your  signature.  The  only  reason  I  preferred 
not  filing  it  at  present  was  the  gossip  I  fear- 
ed might  follow  it"  On  October  17,  1904,  a 
bill  for  divorce  was  filed  in  the  circuit  court 
of  Cook  county,  making  practically  the  same 
charges  as  in  the  original  bill  for  divorce. 
Appellee  was  duly  served  with  summons  in 
this  case.  He  claimed  in  letters  to  his  wife 
and  her  solicitor  that  the  clerk  or  one  of 
the  deputy  clerks  of  that  court  had  told  htm 
he  was  not  legally  served.  On  December 
24,  1904,  the  bill  of  complaint  was  amended, 
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after  notice  serred  upon  appellee.  His  let- 
ters BboTv  that  be  knew  as  early  as  Marcta 
13,  1904,  that  his  wife  was  talking  of  niing. 
this  second  suit  for  ilvorce,  and  after  the 
suit  was  started  he  wrote  her  Norembei  14, 
1904,  stating  that  he  Intended  now  that  the 
suit  was  started  and  she  had  violated  the 
agreement  to  have  the  deed  to  her  set  aside, 
and  that  he  had  never  released  his  home- 
stead right  in  the  property.  However,  he 
did  not  enter  his  appearance,  or  take  any 
steps  to  defend  in  the  proceedings,  and  on 
January  4,  1905,  the  divorce  was  granted, 
allowing  $25  a  month  for  the  support  of  the 
daughter  and  $50  a  month  for  the  wife,  and 
also  barring  appellee  from  claiming  any  right 
In  any  property  possessed  by  the  complain- 
ant In  that  bill.  Appellee  did  nothing  as  to 
this  suit  until  the  filing  of  the  bill  in  the 
case  at  bar.  May  30,  1906,  appellant  Ella 
D.  Martin  was  married  to  appellant  John 
H.  Martin. 

The  decree  of  the  circuit  court  In  this  case 
finds  that  after  the  execution  of  said  con- 
tract and  agreement  and  the  transfer  of  said 
real  estate  to  appellant  Ella  D.  Martin  she 
ignored  and  violated  said  contract  by  apply- 
ing for  and  obtaining  said  divorce  for  the 
same  Identical  cause  of  action  for  which  the 
suit  pending  in  the  circuit  court  of  Vermilion 
county  had  been  dismissed,  and  by  applying 
for  and  obtaining  alimony,  and  tl)at  by  her 
conduct  she  evinced  a  lack  of  Intention  to 
carry  out  the  said  contract  at  the  time  It 
was  entered  Into;  that  it  was  her  evident 
intention,  under  a  pretense  of  settlement,  to 
acquire  all  the  rights  she  could  by  the  con- 
tract and  deed  and  then  to  ignore  and  treat 
the  contract  as  of  no  binding  force;  that 
such  action  on  her  part  was  a  fraud  upon  ap- 
pellee. For  this  cause  the  court  canceled  the 
deed  in  question.  That  defense  should  have 
been  made  In  the  second  divorce  proceed- 
ing. ■  We  think  the  contract  and  the  deed 
from  appellee  to  his  wife  should  be  rea^  to- 
gether, as  the  deed  stated  that  It  was  "exe- 
cuted pursuant  to  and  In  fulfillment  of  an 
agreement  and  postnuptial  settlement  this 
day  entered  Into  by  and  between"  the  parties 
thereto. 

Appellee  contends  that  under  this  agree- 
ment and  deed  his  former  wife  could  not 
rightly  obtain  a  divorce  for  a  cause  existing 
November  3,  1902.  Conceding  that  this  con- 
tention is  correct,  he  should  have  made  that 
defense  in  the  divorce  proceeding.  He  also 
contends  that  she  forfeited  her  title  to  the 
property  In  the  deed  by  the  divorce.  There 
are  no  specific  words  in  the  contract  Indicat- 
ing, directly  or  Indirectly,  a  forfeiture  for 
any  reason.  Appellee  cites  Oard  ▼.  Oard, 
69  111.  46,  and  other  authorities,  to  uphold 
his  contention  that  equity  will  rescind  a  con- 
tract on  the  ground  that  the  consideration 
has  been  entirely  withheld.  But  in  the  Oard 
Case  it  was  stated  that  the  transaction  In 
question  was  such  a  gross  abuse  of  the  con- 
fidence reposed  by  an  almost  imbecile  fa- 


ther In  his  son  as  to  be  tainted  throughout 
with  a  fraudulent  intent,  ripening  into  a 
wicked  consummation.  An  exaeunatlon  of 
that  case  and  others  of  the  same  charaiiter 
shows  that  the  intervention  of  equity  has 
been  sanctioned  In  such  cases  on  the  theory 
that  the  neglect  or  refusal  of  a  grantee  to 
comply  with  his  contract  raised  the  presump- 
tion that  be  did  not  intend  to  comply  with  it 
In  the  first  Instance,  and  that  it  was  fraudu- 
lent in  its  inception.  Stebbins  v.  Petty,  209 
HI.  291,  79  N.  E.  673,  101  Am.  St  Rep.  243. 
In  all  these  cases  there  was  an  entire  failure 
of  consideration.  That  Is  not  the  case  here. 
The  appellee  understood  the  contents  of  the 
agreement.  Indeed  he  seems  to  have  sug- 
gested most  of  the  conditions  himself.  View- 
ed In  the  light  most  favorable  to  him,  the 
most  he  could  claim  would  be  that  his  wife 
had  violated  her  contract  after  Its  execution. 
There  Is  not  the  slightest  evidence  indicat- 
ing that  she  entered  into  this  agreement  with 
the  intention  of  misleading  him.  If,  as  he 
contends,  the  obtaining  of  the  divorce  was 
a  violation  of  the  agreement  or  the  breach 
of  a  condition  subsequent  In  the  deed,  he 
cannot  obtain  the  relief  here  sought  in  equity. 
Douglas  V.  Union  Mutual  Life  Ins.  Co.,  127 
111.  101,  20  N.  E.  51;  Toledo,  St  Louis  & 
New  Orleans  Railroad  Co.  v.  Railroad  Co., 
208  HI,  623,  70  N.  E.  715.  The  Circuit  court 
erred  in  setting  aside  this  deed. 

After  the  separation  of  appellee  and  his 
wife,  and  until  a  short  time  after  the  divorce, 
appellee  continued  to  transact  business  for 
her  at  Danville  and  vicinity,  selling  a  num- 
ber of  lots,  paying  insurance  and  taxes,  col- 
lecting rents,  etc.  She  claims  that  there  was 
considerable  balance  coming  to  her  on  these 
accounts,  and  there  was  correspondence  be- 
tween them,  and  by  her  solicitor,  Capt 
Black,  on  her  behalf,  al>out  these  matters, 
commencing  in  the  early  part  of  1904,  con- 
taining claims  that  be  had  not  sent  hex  the 
proper  amounts  of  money  and  denials  on  his 
part,  but  he  never  sent  a  full  statement,  and 
did  not  seem  inclined  to  give  an  accounting. 
In  September,  1905,  he  was  in  Chicago  on  this 
matter  and  saw  his  former  wife  and  attor- 
ney Black.  About  that  time  an  attorney 
acting  for  her  in  Danville  commenced  the 
common-law  proceedings  against  appellee, 
charging  that  he  had  failed  to  account  for 
$3300,  proceeds  of  the  sale  of  lots,  and  that 
he  had  failed  to  remit  $450  Interest  and 
$2,125  in  rents,  and  claiming  $2,000  for  other 
matters.  Appellee  was  very  angry  at  tbe 
starting  of  this  suit  Whether  or  not  there 
was  bad  faith  in  starting  It,  as  he  contends, 
is  immaterial.  It  was  finally  continued  by 
agreement  of  t>oth  parties,  at  tbe  suggestion 
of  attorney  Black  for  Mrs.  Moore,  until  the 
January  term.  In  the  hope  that  there  could  be 
a  settlement  otit  of  court  Appellee  appar- 
ently failed  to  employ  an  attorney  to  look 
after  his  Interests  in  this  suit  the  same  as 
he  failed  to  do  in  the  divorce  proceedings. 
In  the  early  part  of  December,  1905,  he  came 
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to  Gbicago  and  saw  his  former  wife,  and 
went  with  her  to  the  office  of  her  Chicago 
attorney,  telling  him  that  they  bad  come  to 
an  agreement  aB  to  the  settlement  She  did 
not  seem  to  do  much  of  the  talking  in  her 
attorney's  office,  but  after  Dr.  Moore  left  she 
decided,  on  the  advice  of  the  attorney,  that 
appellee's  proposed  settlement  was  not  accept- 
able to  her,  and  the  attorney  accordingly  wrote 
a  letter  December  7, 1905,  stating  fully  her  po- 
sition In  the  matter.  Appellee  replied  Decem- 
ber gth,  and  the  attorney  replied  on  December 
21st,  and  later  sent  a  letter,  January  11th, 
stating  upon  what  terms  the  settlement  could 
be  made,  closing  with  the  sentence:  ."Kindly 
let  me  bear  from  yon  at  once,  as  this  matter 
should  be  determined  without  further  delay." 
Appellee  never  replied  to  these  letters  of  the 
attorney,  although  it  seems  he  wrote  bis  for- 
mer wife  afterwards,  and  perhaps  saw  her, 
but  no  definite  steps  appear  to  have  been 
taken  by  him  to  try  to  settle  the  suit  in  ques- 
tion or  malce  an  accounting.  Not  having  en- 
tered  bis  appearance  or  filed  any  plea  In  the 
suit,  the  local  attorney  In  Danville  took  a 
default  therein  on  January  17,  1906.  April 
12,  1906,  the  doctor's  former  wife  went,  to 
Danville,  her  evidence  was  taken,  and  a  judg- 
ment entered  In  her  favor  In  that  suit  for 
$5,511.67.  Appellee  received  no  special  notice 
of  the  intention  to  take  up  this  case  for  hear- 
ing. April  17,  1906,  after  Judgment  was  tak- 
en, be  wrote  his  wife,  stating,  among  other 
things,  tbat  she  had  not  dismissed  that  suit 
"as  you  agreed  to  do,  but  you  have  permitted 
•  •  •  Cundiff  to  surreptitiously  take  Judg- 
ment against  me.  •  •  •  Nor  will  I  allow 
a  Judgment  to  stand  against  me.  I  did  not 
answer  Capt.  Black's  letter  because  I  consid- 
ered It  dictatorial  and  insulting" — continu- 
ing with  a  sharp  criticism  of  the  legal  pro- 
fession in  general,  and  closing  with  the  state- 
ment that,  unless  she  returned  to  him  tlie 
power  of  attorney,  he  would  commence  suit 
to  set  aside  the  deed.  The  January  term  of 
the  circuit  court  of  Vennllion  county  at 
which  this  Judgment  was  obtained  adjourn- 
ed for  that  term  April  27,  1906.  He  took  no 
steps  to  set  aFilde  this  Judgment  until  the  be- 
ginning of  this  lawsuit. 

We  find  nothing  in  the  record  to  Justify 
the  claim  of  api^ellee  that  this  Judgment  was 
obtained  through  fraud.  It  is  very  obvious 
that  during  all  of  this  negotiation  he  refused 
to  come  to  any  positive  settlement  with  his 
wife's  attorneys,  and  was  very  bitter  against 
the  attorney  in  Danville.  His  letters  indicate 
that  at  one  time  during  the  various  negotia- 
tions he  bad  a-physieal  conflict  with  that  at- 
torney. Attorney  Black  intimated  during  the 
correspondence,  before  Judgment  was  obtain- 
ed in  this  common-law  suit,  tbat  on  account 
of  appellee's  dislike  for  the  Danville  attor- 
ney settlement  could  be  made  without  the 
latter's  intervention.  On  this  record  appellee 
is  guilty  of  gross  negligence,  both  in  the  com- 
mon law  and  divorce  proceedings.  He  wrote 
bis  wife  frequently  that  he  could  protect  his 


Interests  and  she  would  certainly  lose  if  she 
continued  the  suits.  He  should  have  placed 
himself  in  such  position  that  advantage 
could  not  be  taken  of  bim  In  these  cases,  if, 
as  he  claims,  that  was  done.  Instead  of  do- 
ing this  he  slept  on  bis  rights.  The  law  will 
not  suffer  parties  to  lie  by  until  Judgment 
has  gone  against  them,  and  then  permit  them, 
on  any  other  ground  than  fraud,  accident,  or 
mistake,  to  go  into  equity  and  obtain  redrtes. 
Hopkins  V.  Medley,  99  111.  509 ;  Cairo  &  St. 
Louis  Railroad  Co.  v.  Holbrook,  92  III.  297. 

Appellee  also  contends  that  his  deed  to  his 
wife  was  void  as  to  his  .homestead  rights. 
His  wife  did  not  Join  with  bim,  as  grantor. 
In  the  deed  to  her  at  the  time  It  was  origi- 
nally executed,  though  after  this  proceeding 
was  started  on  January  2,  1907,  she  signed 
and  acknowledged  the  deed  in  question.  Ap- 
pellee appears  to  have  occupied  the  home- 
stead premises  until  th«  beginning  of  these 
proceedings.  Under  section  4  of  the  exemp- 
tion act  (Hurd's  Rev.  St.  1905,  p.  1044,  c.  52) 
a  deed  by  a  husband  alone  purporting  to  con- 
vey premises  occupied  as  a  homestead  is  a 
nullity  so  far  as  It  appears  to  eonvey  a  home- 
stead estate  not  exceeding  in  value  $1,000. 
The  wife  did  not  render  this  'deed  valid  as 
to  the  homestead  by  signing  and  acknowl- 
edging It  when  she  did.  Whether  the  deed 
would  have  been  valid  as  to  the  homestead 
interest  had  it  been  executed  by  the  wife  at 
the  time  of  its  execution  by  the  husband 
need  not  be  here  decided.  The  deed  from  the 
husband  to  the  wife  as  to  the  homestead  is 
vaiid,  and  must  be  allowed  to  stand  as  to 
the  excess  in  value  over  |1,000,  but  is  inval- 
id as  to  that  amount.  Stickel  v.  Crane,  189 
111.  211,  59  N.  E.  595;  Despain  v.  Wagner, 
163  111.  598,  45  N.  E  129;  Anderson  v.  Smith, 
159  111.  93,  42  N.  E.  306;  Lininger  v.  Hel- 
penstell,  229  HI.  369,  82  N.  E.  306. 

The  decree  of  the  circuit  court  as  to  the 
common-law  Judgment  will  be  affirmed,  and 
tbat  part  of  tbe  decree  setting  aside  the  deed 
of  November  3,  1902,  from  appellee  to  ap- 
pellant Ella  D.  Martin,  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings, 
including  the  partitioning  or  setting  aside  of 
the  homestead  rights  of  appellee,  consistent 
with  the  views  herein  expressed.  Each  par- 
ty will  pay  his  own  costs. 

Reversed  in  part,  and  remanded. 


(Z3S  III.  684) 

KINCAID  et  al.  v.  MOORE  et  al. 
(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  Wills  —  Constbuction  —  Abateubnt  — 

AwNurriES. 

Where  a  will  provided  that,  after  payment 
of  certain  necessary  exi>enses,  the  widow  should 
then  be  paid  an  annuity,  after  which  certain 
other  annuities  should  be  paid  in  a  certain  or- 
der, and  the'residue  be  applied  to  the  payment 
of  testator's  debts,  the  renunciation  of  the  will 
by  tbe  widow  would  not  abate  sucli  annuities  un- 
der Hurd's  Rev.  St.  1905.  c  3,  J  79,  providing 
that,  where  a  widow  renounces  and  the  b«- 
que.sts  l)ecome  diminished,  the  court  shall  abate 
such  bequests  so  as  to  equalize  the  loss. 
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2.  Same— CoNSTBUCTioN. 

One  clause  in  a  will  provided  that  land  in 
D.  county  Bbould  be  rented,  and  the  proceeds 
applied  to  the  payment  of  testator's  debts,  fu- 
neral expenses,  specific  legacies,  and  expenses  of 
a  monument.  Other  clauses  provided  that  the 
land  in  M.  county  might  be  mortgaged  to  raise 
money  necessary  to  pay  the  testator's  debts,  or 
any  part  thereof  that  his  personal  estate  should 
be  insufScient  to  pay ;  that  the  M.  county  land 
should  be  rented,  and  the  net  proceeds  nsed  to 
pay  ail  just  debts  and  the  legacies  which  the 
personal  estate  was  insufficient  to  pay  and  the 
annuities ;  that,  after  payment  of  taxes,  insur- 
ance, necessary  repairs,  and  expenses  of  the 
trust  out  of  the  rents  apd  profits  of  the  M. 
county  land,  and  certain  annuities,  the  residue 
of  the  net  income  shall  be  applied  to  the  debts; 
that,  after  payment  of  the  testator's  debts,  fu- 
neral expenses,  costs,  and  expenses  of  adminis- 
tration, and  other  necessary  expenses,  and  cer- 
tain annuities,  the  remaining  income  from  the 
M.  county  land  should  be  paid  to  the  residuary 
legatees.  Held,  that  the  debts  were  a  charge 
upon  the  rents  and  income  of  the  land  in  both 
counties. 

8.  Same— CoNSTKucrioH  in  Favob  of  Heibb. 
While  in  a  controversy  between  two  bene- 
ficiaries, one  of  whom  is  an  heir,  when  two 
equally  proper  interpretations  of  the  will  can 
be  adopted,  that  one  will  be  adopted  which  pre- 
fers the  heir,  tbflt  rule  does  not  apply  where 
only  one  proper  construction  can  be  given  to 
the  will. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Clrcait  Cotirt,  McLean 
Oonnty;   O.  D.  Myers,  Judge. 

Bill  for  partition  and  to  quiet  title  by 
George  M.  Klncaid  and  another  against 
George  H.  Moore  and  others.  From  a  de- 
cree of  the  Appellate  Court  which  affirmed  In 
part  and  reversed  in  part  a  decision  of  the 
circuit  court,  George  M.  Klncaid  and  others 
appeal.  Reversed  and  remanded,  with  direc- 
tions. 

This  Is  a  consolidation  of  two  appeals  from 
and  a  writ  of  error  to  the  Appellate  Court  for 
the  Third  District.  Three  appeals  were  prose- 
cuted by  different  parties  to  the  Appellate 
Court  from  different  portions  of  one  decree  of 
the  circuit  court  in  a  suit  for  partition,  to  quiet 
title,  and  for  other  relief.  In  the  Appellate 
Court  the  appeals  were  consolidated  and 
beard  as  one  case.  From  the  Judgment  of  the 
Appellate  Court  affirming  certain  portions 
of  the  decree  of  the  circuit  court  George  M. 
Klncaid,  trustee  and  executor  of  the  will 
of  Joseph  G.  Moore,  deceased,  and  the  trus- 
tees of  schools,  have  prosecuted  appeals  to 
this  court;  and  to  review  the  judgment  of 
the  Appellate  Court  reversing  a  portion  of 
the  decree  of  the  circuit  court  the  next  of 
kin  Qf  Joseph  G.  Moore,  the  testator,  who  are 
the  residuary  legatees  of  his  will,  have  sued 
out  a  writ  of  error. 

All  the  parties  practically  adopt  the  state- 
ment of  the  case  made  by  the  Appellate  Court, 
which  Is  as  follows:  "This  Is  a  bill  in  chan- 
cery for  partition,  to  quiet  title,  and  for 
other  relief.  The  land  involved  consists  of 
about  1,600  acres  in  McLean  county  and  about 
400  acres  In  De  Witt  county,  which  was  the 
property  of  Joseph  G.  Moore  at  the  time  of 
bis  death,  on  July  1,  1905.    He  left  his  wid- 


ow, Sablna  Moore,  and  his  two  brothers  and 
a  sister  and  certain  nephews  and  nieces,  as 
his  only  heirs  at  law.  By  his  last  will  and 
testament  George  M.  Klncaid  was  made  ex- 
ecutor and  trustee.  Said  will  was  duly  ad- 
mitted to  probate  in  the  county  court  of  De 
Witt  county  and  the  said  executor  duly  quali- 
fied thereunder.  The  widow,  Sablna  Moore, 
duly  filed  her  renunciation,  and  thereupon  be- 
came entitled  to  her  statutory  estate  of  home- 
stead and  to  one-half  of  all  the  real  and  per- 
sonal estate  remaining  after  the  debts  were 
paid.  The  present  bill  was  filed  by  George 
M.  Klncaid,  as  executor  and  trustee,  and  by 
the  widow,  Sablna  Moore,  praying  for  a  par- 
tition of  tiie  lands  belonging  to  the  testator 
at  the  time  of  his  death,  and  setting  up  that, 
by  reason  of  the  widow's  renunciation,  It' 
woiild  be  necessary  for  the  court  to  equalize 
and  adjust  the  various  legacies  and  devises. 
The  provisions  of  the  will  which  bear  upon 
the  questions  presented  by  this  appeal  are 
the  following:  The  first  paragraph  directs 
that  all  of  the  just  debts  and  funeral  ex- 
penses of  the  testator  be  fully  paid,  as  herein- 
after provided.  The  second  bequeaths  to  the 
wife  of  the  testator  the  use  of  the  homestead 
property  (except  10  acres)  for  and  during  her 
natural  life,  and  an  annuity  of  $2,000  per  an- 
num so  long  as  she  should  live,  with  a  provi- 
sion that.  In  a  certain  contingency,  the  same 
might  be  increased  to  |5,000,  and  also  cer- 
tain personal  property.  The  third  bequeaths 
the  remainder  of  the  personal  property  to 
Klncaid  In  trust,  the  proceeds  to  be  applied 
to  the  payment  of  debts  and  funeral  ex- 
penses. The  fifth  clause  provides  that  all  of 
the  homestead  property,  consisting  of  about 
SO  acres  In  De  Witt  county,  should  go  to  the 
school  trustees,  10  acres  of  which  should  be 
held  for  a  site  for  a  township  high  school  at 
Santa  Anna,  and  that  the  remainder  should 
be  sold  and  the  proceeds  be  used  in  the  build- 
ing of  said  township  high  school.  The  sixth 
clause  reads  as  follows:  'I  devise  In  trust,  for 
the  purposes  and  upon  the  trusts  hereinafter 
created  and  enumerated,  to  said  George  M. 
Kincald,  trustee,  the  following  described 
lands  situated  in  the  county  of  De  Witt,  in 
the  state  of  IlIinolB,  to  wit:  [describing  cer- 
tain lands.]  The  devise  of  the  above  lands 
in  this  clause  is  upon  the  following  trusts  and 
conditions  to  wit:  My  said  executor  and 
trustee  shall  rent  and  collect  the  rents  aris- 
ing from  said  lands  and  apply  the  same  to- 
wards the  discharge  of  my  indebtedness  and 
the  payment  of  the  specific  legacies  In  this 
will  mentioned  (not,  however,  meaning  here- 
by the  legacies  or  annuities  to-be  paid  annual- 
ly), the  erection  of  the  monument  hereinafter 
mentioned  and  the  costs  and  expenses  of  the 
administration  of  my  estate.  After  the  pay- 
ment of  said  debts,  funeral  expenses,  specific 
legacies  and  the  expenses  of  said  monument, 
and  within  a  reasonable  time  thereafter,  I 
direct  that  my  said  executor  and  trustee  shall 
sell  all  of  said  lands  .at  either  public  or  pri- 
vate sale,  as  to  him  may  aeem  meet,  and  np- 


Digitized  by 


Google 


III.) 


KINCAID  ▼.  MOORB. 


635 


OQ  such  terms  as  to  him  shall  seem  Just  and 
proper.' 

"It  Is  then  directed  that  out  ot  the  pro- 
ceeds $2,000  shall  be  paid  to  the  library  asso- 
ciation of  Farmer  City,  111.,  and  that  the  resi- 
due of  the  proceeds  shall  be  applied  and 
paid  towards  the  erection  and  furnishing  of 
a  township  high  school  building  at  Farmer 
City,  to  be  known  and  distinguished  as  the 
'Joseph  O.  and  Sabina  Moore  Township 
High  School,'  and  provides  that  the  same 
should  be  erected  nnder  the  supervision  of 
Nelson  TuU.  The  seventh  devises  about  47 
acres  of  De  Witt  county  land  and  80  acres 
of  McLean  county  land  to  Klncald  In  trust, 
to  sell  and  convey  the  same,  and  apply  the 
proceeds  on  the  $20,000  mortgage  on  a  por- 
tion of  the  McLean  county  lands.  The  eighth 
makes  provision  tof  $1,000  to  be  paid  an- 
nually to  Martha  A.  Booth  during  her  natural 
life,  to  be  paid  to  her  in  consideration  of  and 
on  condition  that  she  remains  with  the  tes- 
tator's wife  and  properly  cares  for  her  during 
her  lifetime.  The  ninth  gives  Joseph  D,enny 
an  annuity  of  $500  per  year  during  his  nat- 
ural life;  and  the  tenth  the  testator's  sister, 
Mrs.  Hltt,  annuity  of  fl,000  per  year  during 
her  natural  life;  the  eleventh,  Mrs.  Wilson, 
a  sister  of  the  testator's  wife,  a  legacy  of 
$300.  The  twelfth  gives  Nelson  Tull,  a  friend 
of  the  testator,  a  legacy  of  $500.  The  thir- 
teenth, fourteenth,  fifteenth,  and  sixteenth 
give  legacies  of  $500  each  to  four  churches  in 
Farmer  City,  111.  The  seventeenth  directs 
that  out  of  his  personal  estate  there  be  pur- 
chased a  monument,  costing  not  to  exceed  the 
sum  of  $3,000,  to  be  placed  at  his  grave.  The 
eighteenth  -directs  that  his  personal  estate 
Is  to  be  used  for  the  payment  of  funeral  ex- 
penses, the  purchase  of  the  monument,  etc. 
The  nineteenth  fixes  the  terms  of  the  trust 
upon  which  the  trustee  shall  hold  the  Mc- 
Lean county  lands,  and  directs  the  sale  of 
the  same  upon  the  expiration  of  the  trust. 
The  twentieth  makes  it  the  duty  of  the  ex- 
ecutor and  trustee  to  pay  all  the  taxes  prompt- 
ly, and  not  to  allow  any  land  to  be  sold  for 
taxes,  and  to  anticipate  and  provide  for  the 
payment  of  all  debts,  permitting  no  bill  to 
foreclose  to  be  filed.  The  twenty-first  au- 
thorizes the  trustee,  when  necessary,  to  re- 
new mortgages,  or  to  make  new  mortgages 
on  the  McLean  county  land  which  he  may 
deem  necessary  to  raise  any  sums  of  money 
which  he  shall  think  necessary  for  the  pay- 
ment of  debts,  or  such  part  thereof  as  the 
personal  estate  shall  be  Insufficient  to  pay ; 
and  continues  as  follows:  'It  is  hereby  made 
the  duty  of  said  trustee  to  use  the  annual  in- 
come from  my  said  lands,  except  said  home- 
stead lands,  for  the  purpose  of  paying  all  de- 
ficiency on  my  said  mortgage  and  other  in- 
debtedness that  remains  after  the  application 
of  my  personal  estate  and  the  proceeds  of 
said  lands  directed  herein  to  be  sold  for  that 
purpose,  it  being  my  intention  that  all  de- 
ficiency in  the  payment  of  my  debts  and  spe- 
cific  legacies  after  the  application  of  my 


property,  as  hereinbefore  directed,  shall  be 
finally  paid  from  the  income  derived  from 
said  lands,  excepting  said  homestead  lands 
and  the  land  directed  to  be  sold  for  the  pur- 
pose of  paying  the  mortgage  indebtedness. 
It  Is  not  my  Intention,  however,  to  devote  the 
rents  of  my  lands  in  the  county  of  De  Witt, 
aforesaid,  towards  the  payment  of  the  an- 
nuities provided  for  In  this  will.' 

"The  twenty-first  paragraph  further  pro- 
vides: 'It  Is  hereby  made  the  duty  of  my  said 
executor  and  trustee  and  his  successor  In 
trust,  to  rent  said  lands  In  the  county  of  Mc- 
Lean, aforesaid,  making  all  leases  In  writ- 
ing, and  for  such  time  or  times  not  to  exceed 
twenty  (20)  years  as  may  be  deemed  most 
advantageous  to  my  estate.  Out  of  the  net 
proceeds  of  the  rents  and  profits  my  said  ex- 
ecutor or  trustee  shall  pay,  from  time  to 
time,  all  my  just  debts  and  the  legacies 
which  my  personal  property  is  insufficient  to 
pay  and  the  annuities  herein  created,  it  be- 
ing my  true  Intent  and  meaning  that  legacies 
and  annuities  herein  provided  for  shall  be 
paid  out  of  the  Income  of  my  said  estate ;  and 
the  power  to  renew  mortgages  or  borrow 
money,  by  my  executor  and  trustee.  Is  for 
the  sole  purpose  of  enabling  my  executor, 
trustee  and  his  successor  in  trust  to  renew 
mortgages  or  borrow  money  for  the  purpose 
of  paying  my  Indebtedness,  and  such  mort- 
gages or  debts  so  created  by  my  said  executor 
or  trustee  are  to  be  discharged  out  of  the 
rents  and  profits  of  said  lands  In  the  county 
of  McLean.  All  legacies  and  annuities  are  to 
be  paid  out  of  the  Income,  rents  and  profits 
of  said  last  named  lands,  when  practicable, 
excepting  that  nothing  herein  contained  shall 
prohibit  my  said  executor  or  trustee  from 
paying  any  specific  legacy  from  my  personal- 
ty after  my  debts  are  paid.' 

"The  twenty-second  reads  as  follows:  'Out 
of  the  rents  and  profits  of  said  lands  In  the 
county  of  McLean  I  direct  that  my  said  ex- 
ecutor and  trustee  shall  first  pay  the  taxes, 
insurance  and  necessary  repairs  and  expen- 
ses of  said  trust  He  shall  next  pay  to  my 
wife,  Sabina  Moore,  the  sum  of  $2,000  annu- 
ally as  long  as  she  shall  live,  as  hereinbefore 
provided.  The  annuity  to  Phoebe  K.  Hltt 
shall  next  be  paid,  amounting  to  $1,000  per 
annum.  The  annuity  to  Martha  A.  Booth  of 
$1,000  per  annum,  as  hereinbefore  provided, 
shall  next  be  paid.  The  annuity  to  Joseph 
Denny  of  $500  shall  then  next  be  paid.  After 
these  payments  are  made,  annually,  the  resi- 
due of  the  net  Income  shall  be  applied  to  the 
payment  of  my  debts  as  rapidly  as  the  same 
can  be  paid  from  year  to  year  until  my  en- 
tire Indebtedness  is  fully  paid.' 

"The  twenty-third  Is  as  follows:  'I  fur- 
ther will  and  direct  that  after  the  payment 
of  my  debts,  funeral  expenses,  costs  and  ex- 
penses of  administration,  and  other  neces- 
sary expenses,  that  the  net  proceeds  of  the 
Income  of  my  lands  in  the  said  county  of 
McLeaq,  after  paying  the  annuities  herein- 
before enumerated  In  the  preceding  clause 
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of  this  will,  be  paid  by  said  trustee  or  his 
successor  in  trust  as  follows,  until  the  sale 
of  said  lauds.'    •     •    • 

"The  decree  finds  that  under  the  terms  of 
the  will,  and  by  reason  of  the  renunciation 
of  the  widow,  the  widow  became  the  owner 
of  one-half  of  all  the  lands  in  fe<>  after  the 
payment  of  the  debts;  that  Kinci^  j,  as  trus- 
tee, under  the  fourth  and  seventh  clauses  of 
the  will,  became  vested  with  the  legal  title 
to  one-half  of  all  the  lands  In  McLean  coun- 
ty, and  under  the  sixth  and  seventh  clauses 
to  one-half  of  certain  lands  In  De  Witt  coun- 
ty; that  under  the  fifth  clause  the  trustees 
of  schools  became  vested  with  the  title  to 
the  remainder  of  the  De  Witt  county  lands; 
that  by  reason  of  the  widow's  renunciation 
all  of  the  annuities,  except  the  annual  com- 
pensation to  Martha  Booth,  should  be  abated 
one-half,  but  that  the  annuity  of  $1,000  to 
said  Martha  Booth,  being  a  provision  for 
services  to  be  rendered  to  the  widow,  should 
not  be  abated.  The  decree  charges  one-half 
of  the  indebtedness,  exclusive  of  the  costs 
and  expenses  of  administration,  to  the  wid- 
ow, and,  dl/'ects  Klncaid,  as  trustee  of  the 
De  Witt  county  lands,  to  pay  the  remaining 
one-half  thereof  out  of  the  rents  and  Income 
from  said  lands,  and  to  pay  from  the  same 
.  source  all  specific  money  legacies  other  than 
annuities,  the  $3,000  provided  for  the  erec- 
tion of  a  monument,  and  the  costs  and  ex- 
penses of  administration.  It  Is  further  de- 
creed that  the  annuities  to  Mrs.  Hltt  and 
Joseph  Denny,  as  abated,  be  paid  from  the 
Income  of  the  McLean  county  lands. 

"From  said  decree  Joseph  Denny,  George 
M.  Klncaid,  trustee,  and  the  trustees  of 
schools,  appeal.  No  complaint  is  made  of 
the  decree  except  In  so  far  as  it  reduces  the 
annuities  of  Denny  and  Mrs.  Hltt,  and  char- 
ges the  Income  from  the  De  Witt  county 
lands  with  the  payment  of  one-half  of  the 
Indebtedness  of  ,the  estate,  with  the  payment 
of  all  the  specific  legacies  other  than  annui- 
ties, and  with  the  $3,000  provided  for  a  mon- 
ument, and  with  the  costs  and  expenses  of 
administration,  Instead  of  charging  any  por- 
tion thereof  upon  the  Income  Of  the  McLioan 
county  lands." 

Barry  &  Morrisey  and  Herrick  &  Herrick, 
for  appellants.    R.  W.  Mills,  for  appellees. 

FARMER,  J.  (after  stating  the  facts  as 
above).  The  writ  of  error  raises  the  ques- 
tion as  to  the  correctness  of  the  Judgment 
of  the  Appellate  Court  reversing  that  part  of 
the  decree  of  the  circuit  court  abating  the  an- 
nuities of  Joseph  Denny  and  Phoebe  K.  Hltt 
one-half.  The  widow  of  the  testator  having 
filed  her  renunciation  of  the  will  and  elected 
to  take  under  the  statute,  her  estate  of  home- 
stead and  one-half  of  the  real  and  personal 
estate  remaining  after  the  debts  were  paid 
necessarily  reduced  the  amount  of  property 
available  for  the  payment  of  legacies. 

Section  79,  c.  3,  Kurd's  Rev.  St  1905,  la  as 


follows:  "In  all  cases  where  a  widow  or 
surviving  husband  shall  renounce  all  benefit 
imder  the  will,  and  the  legacies  and  bequests 
therein  contained,  to  other  persons,  shall,  in 
consequence  thereof,  become  dimiuished  or 
Increased  in  amount,  quantity  or  value,  it 
Bhali  be  the  duty  of  the  court,  upon  settle- 
ment of  such  estate,  to  abate  from  or  add  to 
such  legacies  and  bequests  in  such  manner 
as  to  equalize  the  loss  sustained  or.  advantage 
derived  thereby,  in  a  corresponding  ratio  to 
the  several  amounts  of  such  l^acies  and  be- 
quests, according  to  the  amount  qt  intrinsic 
value  of  each."  Plaintiffs  in  error,  who  are 
the  residuary  legatees,  contend  that  this  stat- 
ute required  the  abatement  of  all  legacies 
provided  by  the  will  one-half,  and  that  the 
Appellate  Court  erred  in  reversing  the  decree 
of  the  circuit  court  abatlBg  the  annuities  giv- 
en by  the  will  to  Joseph  Denny  and  Phoebe 
Hltt  If  no  aid  could  be  found  in  the  will 
for  the  solution  of  this  question,  we  would 
be  disposed  to  agree  with  the  Appellate 
Court,  as  the  decision  of  that  court  is  sus- 
tained by  the  decision  of  this  court  in  Lewis 
V.  Sedgwick,  223  111.  213,  79  N.  B.  14.  But 
we  are  aided  in  the  .determination  of  this 
question  by  the  provisions  of  the  will,  which 
we  think  clearly  evince  the  Intention  of  the 
testator  that  the  legacies  specifically  be- 
queathed to  particular  persons  named  in 
the  will  should  be  paid  before  any  distribu- 
tion of  the  testator's  estate  should  be  made 
among  the  residuary  legatees.  The  twenty- 
second  paragraph  of  the  will  directs  that  the 
executor  first  pay  out  of  the  rents  and  prof- 
its of  the  lands  in  McLean  county  the  taxes, 
insurance,  necessary  repairs  and  expenses  of 
the  trust;  that  he  next  pay  the  annuity  to 
the  testator's  wife  (which  by  renunciation 
of  the  will  she  declined  to  accept);  that  he 
next  pay  the  annuity  of  $1,000  to  Phoebe  K. 
Hltt,  then  the  annuity  of  $1,000  to  Martha  A. 
Booth,  and  next  the  annuity  of  $500  to  Joseph 
Denny.  Said  clause  of  the  will  further  reads : 
"After  these  payments  are  made,'  annually, 
the  residue  of  the  net  income  shall  be  applied 
to  the  payment  of  my  debts  as  rapidly  as  the 
same  can  be  paid  from  year  to  year  until  my 
entire  indebtedness  is  fully  .paid.  The  sum  re- 
maining after  the  debts  are  paid  Is  provided 
in  another  clause  of  this  will."  The  other 
clause  referred  to  is  the  twenty-third,  which 
provides  that,  after  the  payment  of  the  debts, 
funeral  expenses,  costs  of  administration,  and 
other  necessary  exi)enBes,  the  net  proceeds  of 
the  Income  of  the  lands  In  McLean  county, 
"after  paying  the  annuities  hereinbefore  enum- 
erated In  the  preceding  clause  of  this  will,  be 
paid  •  •  •  until  the  sale  of  said  lands," 
one-fourth  to  George  H.  Moore,  one-fourth  to 
Albert  H.  Moore  (brothers  of  the  testator), 
one-fourth  to  Phoebe  K.  Hltt  (a  sister),  and, 
one-fourth  to  the  children  of  Fannie  A.  Rus- 
sell, a  deceased  sister  of  the  testator.  The  in- 
tention of  the  testator  is  also  indicated  by 
the  twenty-first  paragraph  of  the  will.  We 
are  of  opinion  the  Judgment  of  the  Appellate 
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Court  upon  tbis  branch  of  the  case  Is  support- 
ed by  tbc  law,  and  Is  in  accordance  with  the 
Intention  of  the  testator  as  evidenced  by  his 
win. 

Upon  the  other  branch  of  the  case,  the 
circuit  court  decreed  that  the  debts  of  the 
testator  remaining  after  the  application  of 
the  proceeds  of  the  sale  of  127  acres  of  land 
upon  a  mortgage  for  $20,000  upon  SCO  acres 
of  the  McLean  county  land  were  by  the  will 
made  a  Charge  upon  the  rents  and  Income 
from  the  De  Witt  county  lands;  also  that 
the  specific  money  legacies  (but  not  the  an- 
nuities) and  the  expenses  of  a  monument 
costing  not  to  exceed  $3,000,  and  the  costs  and 
expenses  of  administration,  were  charge 
against  the  rents  and  income  from  said  De 
Witt  county  lands,  and  that  the  annuities 
mentioned  In  the  will  were  required  to  be 
paid  from  the  rents  and  Income  from  the  Mo- 
Lean  county  landa.  The  testator  at  the  time 
of  his  death  owned  about  1,600  acres  of  land 
in  McLean  county,  and  atwut  400  acres  in  De 
Witt  county.  He  resided  on  the  lands  in  De 
Witt  county.  By  the  sixth  clause  of  his  will 
he  devised  to  George  M.  Kincaid,  whom,  he 
appointed  executor  and  trustee,  the  lands  in 
De  Witt  county,  and  authorized  and  directed 
said  executor  and  trustee  to  rent  said  lands 
and  collect  the  rents  arising  therefrom,  and 
"apply  the  same  towards  the  discharge  of  my 
Indebtedness  and  the  payment  of  the  specific 
legacies  In  this  will  mentioned  (not,  however, 
meaning  hereby  the  legacies  or  annuities  to 
be  paid  annually),  the  erection  of  the  monu- 
ment hereinafter  mentioned,  and  the  costs 
and  expenses  of  the  administration  of  my  es- 
tate." After  the  payment  of  the  debts,  fu- 
neral expenses,  specific  legacies,  and  the  ex- 
penses of  the  monument,  the  executor  and 
trustee  was  directed,  within  a  reasonable 
time,  to  sell  the  De  Witt  county  lands,  and 
out  of  the  proceeds  to  pay  to  the  library  as- 
sociation of  Farmer  City  $2,000  and  the  res- 
idue to  the  building  and  furnishing  of  a  town- 
ship high  school  at  Farmer  City.  If  there 
were  no  other  provisions  of  the  will  showing 
an  intention  that  the  Income  from  any  other 
land  owned  by  the  testator  should  be  charged 
with  the  payment  of  any  of  his  indebtedness 
remaining  after  the  sale  of  the  127  acres  of 
land  referred  to,  the  decree  of  the  circuit 
court  would  be  clearly  right.  In  said  sixth 
clause  of  the  will  the  testator  described  the 
De  Witt  county  lands,  and  made  no  refer- 
ence to  other  lands  owned  by  him.  By  the 
fourth  clause  of  the  will  the  testator  devised 
to  George  M.  Klncald,  in  trust,  the  McLean 
county  lands,  "ui>on  the  trusts  hereinafter 
provided  and  created."  There  are  two  claus- 
es in  the  will  numbered  21.  For  convenience 
we  will  distinguish  them  as  "21a"  and  "21b." 
Clause  21a  authorizes  the  trustee  to  renew  or 
execute  new  mortgages  on  the  McLean  county 
land  for  the  purpose  of  raising  such  amount 
of  money  as  m&y  be  necessary  to  pay  the 
testator's  debts,  or  any  part  thereof,  that  bis 


personal  estate  should  be  Insufficient  to  pay, 
and  it  was  made  the  trustee's  duty  to  use  the 
annual  Income  "from  my  said  lands,  except 
itali  homestead  lands,  for  the  purpose  of  pay- 
ing all  deficiency  on  my  said  mortgage  and 
other  indebtedness  that  remains  after  the  ap- 
plication of  my  personal  estate  and  the  pro- 
ceeds of  the  lands  directed  herein  to  be  sold 
for  that  puriwse."  To  further  make  clear  the 
meaning  of  the  testator,  said  clause  states 
his  intention  to  be  "that  all  deficiency  in  the 
payment  of  my  debts  and  specific  legacies  aft- 
er the  application  of  my  property,  as  herein- 
before directed,  shall  be  finally  paid  from  the 
income  derived  from  said  lands,  excepting 
said  homestead  lands  and  the  land  directed 
to  be  sold  for  the  purpose  of  paying  the  mort- 
gage indebtedness."  Up  to  this  point  the  De 
Witt  county  lands  had  not  been  referred  to 
in  this  clause  of  the  will,  so  that  by  any  rea- 
sonable construction  the  lands  referred  to  by 
the  testator  were  the  McLean  county  lands. 
Clause  21b  makes  it  the  duty  of  the  trustee 
to  rent  the  McLean  county  lands,  and  out 
of  the  net  proceeds  of  the  rents  "pay,  from 
time  to  time,  all  my  just  debts  and  the  lega- 
cies which  my  personal  estate  Is  insufficient 
to  pay  and  the  annuities  herein  created,  it 
being  my  true  Intent  and  meaning  that  lega- 
cies and  annuities  herein  provided  for  shall  be 
paid  out  of  the  incohie  of  my  B:iid  estate" ;  and 
the  power  to  borrow  money  con  i  erred  upon  the 
trustee  was  "for  the  purjxme  of  paying  my  In- 
debtedness, and  such  mortgages  or  debts  so 
created  by  my  said  executor  or  trustee  are  to 
t>e  discharged  out  of  the  rents  and  profits  of 
said  lands  in  the  county  of  McLean."  Clause 
22  provides  that,  after  the  trustee  had  paid 
out  of  the  rents  and  profits  of  the  McLean 
county  land  the  taxes,  insurance,  necessary 
repairs,  and  the  expenses  of  the  trust,  he 
should  next  pay  the  testator's  wife  $2,000 
annually  as  long  as  she  lived,  $1,000  annually 
to  Pbcebe  K.  Hitt,  $1,000  annually  to  Mar- 
tha A.  Booth,  and  $500  annually  to  Joseph 
Denny.  "After  these  payments  are  made, 
annually,  the  residue  of  the  net  Income  shall 
be  applied  to  the  payment  of  my  debts  as 
rapidly  as  the  same  can  be  paid  from  year  to 
year  until  my  entire  indebtedness  is  fully 
paid."  The  twenty-third  clause  provided  that 
after  the  payment  of  the  testator's  debts, 
funeral  expenses,  costs,  and  expenses  of  ad- 
ministration, and  other  necessary  expenses. 
and  the  annuities  therein  above  enumerated, 
the  remaining  income  from  the  McLean  coun- 
ty lands  should  be  paid  to  the  residuary  leg- 
atees in  the  proportions  mentioned.  It  seems 
clear  to  us  that  clauses  21a,  21b,  22,  and  23 
can  be  given  no  other  meaning  than  that  the- 
testator  Intended  his  Indebtedness  should  be 
as  much  a  charge  against  the  Income  from 
the  McLean  county  lands  mentioned  in  those 
clauses  as  it  was  that  it  should  be  a  charge 
against  the  Income  from  the  De  Witt  county 
lands  mentioned  in  the  sixth  clause.  No- 
where else  iu  the  will  is  any  language  to  be 
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found  Indicating  an  Intention  on  the  part  of 
the  testator  to  make  his  Indebtedness  a 
charge  only  upon  the  income  from  the  De 
Witt  county  lands.  The  language  used  In  the 
sixth  clause  of  the  will  Is  that  the  executor 
and  trustee  should  collect  the  renta  from  the 
De  Witt  county  lands,  "and  apply  the  same 
toward  the  discharge  of  my  Indebtedness" 
and  the  payment  of  specific  legacies,  not  in- 
cluding annuities;  and  after  the  debts  and 
annuities  were  paid,  and  also  the  expenses 
of  the  monument,  the  trustee  was  authorized 
to  sell  the  De  Witt  county  lands,  and  distrib- 
ute the  proceeds  as  we  have  above  mentioned. 
When  that  clause  is  read  in  connection  with 
the  other  clauses  of  the  will,  they  seem  to 
show  clearly  that  the  rents  from  all  .the  lands 
the  testator  owned,  both  in  De  Witt  and  Mc- 
Lean counties,  should  be  appropriated  to  the 
payment  of  debts  until  the  indebtedness  was 
finally  paid.  The  annuities  were  made  a 
charge  against  the  income  from  the  McLean 
county  lands  and  the  monument  against  the 
income  from  the  De  Witt  coxmty  lands. 
Aside  from  the  bequests  to  the  library  as- 
sociation and  township  high  school,  the  spe- 
cific legacies  or  money  bequests,  costs  of  ad- 
ministration, and  the  remainder  of  the  in- 
debtedness of  the  testator,  after  applying 
the  proceeds  of  the  sale  of  the  127  acres  of 
land  upon  the  $20,000  mortgage,  were  made 
a  charge  upon  the  rents  and  income  from  the 
land  in  both  counties.  In  our  opinion  any 
other  construction  would  be  contrary  to  the 
expressed  Intention  of  the  testator  as  evi- 
denced by  the  plain  and  unambiguous  lan- 
guage of  the  will. 

We  do  not  question  the  rule  that  where  the 
controversy  is  between  the  heir  of  the  testa- 
tor wlxi  is  a  beneficiary  under  the  will  and 
another  beneficiary  who  has  no  claims  upon 
the  bounty  of  the  testator,  and  two  equally 
proper  Interpretations  of  the  will  can  be 
adopted,  that  one  will  be  adopted  which  pre- 
fers the  kin  of  the  testator  to  strangers.  But 
that  rule  can  have  no  application  where  only 
one  proper  construction  can  be  given  to  the 
win,  as  we  hold  to  be  true  in  this  case. 

In  our  opinion  the  Appellate  Court  erred  in 
affirming  that  portion  of  the  decree  making 
the  income  from  the  De  Witt  county  lands 
alone  liable  for  the  testator's  Indebtedness, 
money  legacies,  and  costs  and  expenses  of 
administration.  In  so  far  as  the  Judgment  of 
the  Appellate  Court  reverses  the  decree  of  the 
circuit  court  abating  legacies,  it  is  affirmed, 
but,  in  so  far  as  it  affirms  that  part  of  the  de- 
cree of  the  circuit  court  making  the  Indebted- 
ness of  the  testator,  the  money  legacies,  and 
•costs  of  administration  a  charge  against  the 
De  Witt  county  lands  alone,  it  is  reversed, 
and  that  part  of  the  decree  of  the  circuit  court 
is  reversed  and  the  cause  remanded  to  the  cir- 
cuit court,  with  directions  to  enter  a  decree  in 
accordance  with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


(234  111.  7S) 

BENNER  V.  BAILEY  et  aL 
(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  Deeds— Requisites   and   VALiDrrT— "De- 
livery"—Sukficienot. 

To  constitute  the  valid  delivery  of  a  deed, 
the  grantor  must  absolutely  divest  himself  of  all 
control  over  the  same,  and  if  he  retains  any 
custody  or  control  over  it,  or  if  it  is  not  actu- 
ally delivered,  but  is  to  become  effective  only 
upon  the  grantor's  death,  there  is  no  valid  de- 
livery. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §  5. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1958,  1970 ;   vol.  8,  p.  7632.] 

2.  Saub— Opekation— Tiiae  of  Taking   Er- 

FECT. 

A  deed  must  take  effect  upon  its  execution 
and  delivery,  or  not  at  all,  and  a  deed  which 
is  not  to  take  effect  until  the  death  of  the  gran- 
tor is  void  as  an  attempt  to  make  a  testamen- 
tarv  disposition  of  property  without  complying 
with  the  statute  of  wills. 

[E^.  Note.— For  cases  in  i>oint,  see  Cent  Dig. 
vol.  16,  Deeds,  {  6.] 

S.  Wills— Deed  ob  Wili^-Time  or  Taking 
Effect— Mode  of  Execution. 

If  the  intended  disposition  of  property  is 
not  to  take  effect  in  the  testator's  lifetime,  but 
is  ambulatory  until  his  death,  such  disposition 
is  not  operative,  unless'  it  is  executed  in  con- 
formity with  the  statute  of  wills. 

4.  Deeds  —  Delivebt  to  Gbantee  to  Takk 
Effect  on  the  Death  of  the  Gbantor. 

Intent  to  give  effect  to  a  deed  is  essential 
to  a  valid  delivery,  and  giving  the  grantee  of  a 
deed  possession  thereof  for  safe-keeping  does  not 
pass  title,  where  it  is  the  intention  of  the  par- 
ties that  the  deed  shall  not  become  effective  un- 
less the  grantor  shall  die  before  the  grantee. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  f  124.] 

5.  Same. 

The  delivery  of  a  deed  is  a  question  of  in- 
tent. 

[EkI.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §  118.] 

6.  EiSCBOws— Sufficiency  of  Deltveby. 

A  deed  cannot  be  delivered,  to  the  grantee 
himself  as  an  escrow. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  19,  Escrows,  S  6.] 

7.  Deeds— Deliveby—Pbesumption. 

While  the  law  presumes  more  in  the  favor 
of  the  delivery  of  deeds  in  cases  of  voluntary 
settlements  than  in  cases  of  luirgain  and  sale, 
yet  the  presumption  of  a  delivery  may  t>e  rebut- 
ted and  overcome  by  proof  of  a  contrary  inten- 
tion or  of  acts  and  declarations  from  which  the 
contrary  presumption  arises. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Deeds,  §f  574r-583.] 

8.  Same— Sufficiency  of  Evidence. 

In  a  suit  by  plaintiff  against  relatives  of 
his  wife  to  set  aside,  as  a  cloud  on  his  title,  a 
quitclaim  deed  executed  by  himself  and  pur- 
porting to  convey  certain  real  estate  to  bis  wife, 
evidence  examined,  and  held  to  show  that  there 
was  never  any  intention  to  deliver  the  deed,  and 
that  it  was  testamentary  in  character,  and  not 
intended  to  take  effect  until  after  the  death  of 
the  grantor. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  §§  625-634.] 

Appeal  from  Superior  Court,  Cook  County ; 
Farlln  Q.  Ball,  Judge. 
Bill  by  FlQreuz  Benner  against  Katherine 
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Bailey  and  others,    rrom  a  decree  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Rltsher,  Montgomery,  Hart  &  Abbott,  for 
appellants.     William  A.  Doyle,  for  appellee. 

CABTER,  J.  April  6,  1907,  appellee  filed 
his  bill  In  chancery  in  the  superior  court 
of  Cook  county  to  set  aside  and  declare  void, 
as  a  cloud  upon  his  title,  a  quitclaim  deed 
executed  by  himself,  dated  January  14, 
1905,  purporting  to  convey  certain  real  es- 
tate in  Chicago  to  his  wife,  Mary  A.  Benner. 
Answer  and  replication  having  been  duly 
filed,  evidence  was  heard  by  the  chancellor 
and  after  arguments  a  decree  was  entered 
getting  aside  said  deed  and  declaring  it  null 
and  void,  as  against  appellee,  as  a  cloud  up- 
on his  title,  and  ordering  that  It  be  delivered 
up  for  cancellation.  From  this  decree  an  ap- 
peal was  taken  to  this  court 

Appellee  and  his  wife,  Mary  A.  Benner, 
were  an  aged  couple,  who  had  lived  together 
for  many  years.  The  only  children  bom 
to  them  died  in  infancy.  For  some  time  pre- 
vious to  January,  1905,  appellee  appears  to 
have  been  In  poor  health.  During  this  month 
he  and  his  wife  were  stopping  with  a  Mrs. 
Reis,  on  Indiana  avenue,  in  Chicago.  On 
January  14,  1905,  he  was  dangerously  HI,  and 
it  was  thought  he  might  not  live  from  day  to 
day.  Samuel  M.  Booth,  a  member  of  the 
Chicago  bar,  who  had  been  attorney  for  ap- 
pellee and  bis  wife  for  many  years,  went  to 
see  Mr.  and  Mrs.  Benner  at  their  request 
He  testified  that,  when  be  reached  the  house, 
he  was  met  by  Mrs.  Rels,  and  shown  Into  the 
bedroom  on  the  second  floor,  where  appellee 
was  lying  In  bed,  and  Mrs.  Benner  told  him 
that  her  husband  was  very  sick  and  she  was 
afraid  he  might  die,  and  that  she  wanted  a 
deed  made  out  for  the  property  in  question, 
80  that  In  case  he  did  die  It  would  not  be 
necessary  to  probate  his  estate,  and  that,  if 
he  got  well,  it  would  not  amount  to  anything. 
After  some  further  talk,  appellee  told  Mr. 
Booth  that  he  had  better  make  out  such 
a  deed,  and,  upon  searching  among  the  papers, 
the  attorney  found  a  description  of  the  prop- 
erty and  drew  the  quitclaim  deed  in  ques- 
tion. He  then  took  it  to  Mr.  Benner,  who 
signed  it  while  sitting  propped  up  by  pillows 
in  the  bed.  After  taking  the  acknowledg- 
ment, the  attorney  left  the  deed  lying  on  the 
table.  Appellee  said,  Just  before  he  left,  "I 
hope  to  get  well";  and  finally  witness  said, 
as  be  was  about  gotag  away,  "Well,  I  hope 
there  will  be  no  occasion  to  use  the  deed," 
and  Mrs.  Benner  said  "I  hope  so  too,  of 
course,  but  it  would  be  Just  as  well  to  be  pre- 
pared." In  the  conversation  as  to  avoiding 
probate  costs,  Mr.  Booth  said  Jokingly  to 
Mrs.  Benner:  "Yes,  there  you  go  again,  try- 
ing to  beat  the  attorney  out  of  a  fee."  And 
she  replied  that  she  was' not  looking  to  bene- 
fit any  attorneys.  Booth  testified  that  he 
knew  the  deed  had  to  be  delivered  before 
death  in  order  to  pass  title,  but  that  nothing 


was  said  about  the  delivery  of  the  deed  at 
the  time  it  was  executed,  or  at  any  time, 
with  reference  to  its  being  effective.  The 
wife  of  a  brother  of  appellee  testified  that 
shortly  before  this  deed  was  drawn  she 
had  a  talk  with  appellee's  wife,  who  ask- 
ed :  "What  do  you  think  about  Florenz  mak- 
ing a  deed  of  the  proi)erty  over  to  me?" 
And  witness  said:  "I  think  it  will  be  all 
right"  Appellee's  wife  told  the  witness  that 
she  did  not  think  appellee  was  going  to  re- 
cover from  the  attack,  and  that  a  deed  would 
not  be  as  much  trouble  as  a  will,  and.  If 
the  deed  was  made,  It  would  not  go  on  rec- 
ord, except  appellee  died.  A  Mrs.  Schmidt, 
who  knew  appellee  and  his  wife  for  many 
years,  testified  that  some  time  in  January, 
1905,  she  was  visiting  them,  and  Mrs.  Benner 
told  her  about  having  the  deed  drawn  con- 
veying the  property  to  her,  but  said  it  was 
only  to  be  recorded  In  the  event  of  Mr.  Ben- 
ner's  death.  This  is  substantially  all  the 
evidence  In  the  record  as  to  the  execution 
and  delivery  of  the  deed.  Appellee  recov- 
ered slowly  from  the  attack,  and  is  still  liv- 
ing. His  wife  died  very  suddoUy  January  6, 
1907,  where  they  were  then  living  in  Calu- 
met, a  suburb  of  Chicago.  On  the  day  of  the 
wife's  death  appellee  was  taken  to  his  broth- 
er's home  in  Chicago,  where  he  has  since  re- 
sided. He  was  still  very  sick  when  his  wife 
died. 

Appellants  are  the  sister,  brother,  and  wld- 
ow  and  children  of  a  deceased  brother,  of  ap- 
pellee's wife.  When  the  kppellee  left  the 
home  after  the  death  of  his  wife,  some  of 
them  were  left  in  charge,  and  that  day,  or 
shortly  thereafter,  in  looking  through  the 
drawers  of  an  unlocked  bureau,  they  found 
the  deed  In  a  sealed  envelope  underneath 
some  underclothing  of  the  deceased  wife, 
and  In  the  same  drawer  they  also  found  a 
deed  running  to  appellee  and  Michael  Smith 
for  a  lot  In  Graceland  Cemetery.  The  deed 
to  the  property  here  in  question,  on  the  ad- 
vice of  a  lawyer,  was  very  soon  thereafter 
recorded  by  some  of  the  appellants.  The  rec- 
ord shows  that  the  receipts  for  taxes  on  this 
property  were  issued  in  the  name  of  appellee 
from  the  time  of  the  execution  of  the  deed 
until  his  wife's  death.  It  is  also  shown  that 
appellee's  wife  had  other  real  estate  in  her 
own  name,  which  she  looked  after  herself. 

To  constitute  the  valid  delivery  of  a  deed, 
the  grantor  must  absolutely  divest  himself 
of  all  control  over  the  same,  and,  if  he  re- 
tains any  custody  or  control  over  it,  or  If  it 
is  not  actually  delivered  but  is  to  become  ef- 
fective only  upon  the  grantor's  death,  there 
is  no  valid  delivery.  Russell  v.  Mitchell, 
223  111.  438.  79  N.  E.  141.  A  deed  must  take 
effect  upon  Its  execution  and  delivery,  or  not 
at  all.  A  deed  of  land  which  is  not  to  take 
effect  until  the  death  of  the  grantor  is  void, 
as  being  an  attempt  to  make  a  testamentary 
disposition  of  property  without  complying 
with  the  statute  of  wills.  Wilson  v.  Wilson, 
158  III.  567,  41  N.  B.  1007,  49  Am.  St  Rep. 
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176.  If  the  intended  disposition  of  property 
Is  not  to  take  effect  in  tbe  testator's  lifetime, 
but  la  ambulatory  until  his  death,  such  dis- 
position is  not  operative  unlesa  it  is  executed 
tn  conformity  with  the  statute  of  wills.  Os- 
wald T.. Caldwell,  225  lil.  224,  80  N.  E.  131. 
Intent  to  give  effect  to  the  deed  is  essential 
to  a  valid  delivery.  Giving  the  grantee  of  a 
deed  possession  thereof  for  safe-keeping  does 
not  pass  title,  where  it  is  the  intention  of  the 
parties  that  the  deed  shall  not  become  effect- 
ive unless  tbe  grantor  shall  die  before  the 
grantee.  Elliott  v.  Murray,  225  111.  107,  80 
N.  E.  77.  The  delivery  of  a  deed  is  a  ques- 
tion of  intent  Hollenbeck  v.  Hollenbeck, 
185  111.  101,  57  N.  E.  3&  A  deed  cannot  be 
delivered  to  tbe  grantee  himself  as  an  escrow. 
Baker  v.  Baker,  159  111.  394,  42  N.  E.  867. 
While  the  law  presumes  more  in  favor  of 
tbe  delivery  of  deeds  in  cases  of  voluntary 
settlements  than  in  cases  of  bargain  and  sale 
(Chilvers  v.  Race,  190  111.  71,  63  N.  E.  701), 
yet  the  presumption  of  a  delivery  may  be  re- 
butted  and  overcome  by  proof  of  a  contrary 
intention  or  of  acts  and  declarations  from 
which  tbe  contrary  presumption  arises  (Price 
Y.  Hudson,  125  111.  284,  17  N.  E.  817).  The 
evidence  shows  clearly  that  there  was  never 
any  intention  to  deliver  tbe  deed  here  in 
question,  that  it  was  testamentary  in  charac- 
ter, and  not  intended  to  take  effect  until  after 
the  death  of  the  grantor. 

The  decree  of  the  circuit  couvt  will  be 
affirmed. 

Decree  affirmed. 


(234  111.  84) 

STEIDTMANN  v.  JOSEPH  LAY  CO. 

(Supreme  Court  of  Illinois.    April  23,  190&) 

1.  Wbh"  Of  Ebboh  —  Decision  or  Irtbsuk- 
DiATE  Court— Review. 

Tnder  Practice  Act,  5§  119.  120,  Laws  1907, 
pp.  467,  4C8,  providing  that  where  the  justices 
of  the  Appellate  Court  are  divided  on  the  law  or 
facts,  and  final  judgment  is  rendered,  the  cause 
may  be  removed  to  the  Supreme  Court,  both 
the  facts  and  the  law  may  be  reviewed,  the  Su- 
preme Court  on  writ  of  error  from  a  judgment 
of  the  Appellate  Court  rendered  by  a  divided 
court,  reversing  a  judgment  of  the  trial  court, 
and  rendering  a  judgment  for  the  defeated  party, 
has  jurisdiction  to  review  both  the  facta  and 
the  law. 

[Ed.  Note. — For  oases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  4327-4332.] 

2.  Same— Findings  by  Appbixatb  Coubt— 
Nkcessitt  on  Revebsal. 

Where  a  judgment  is  reversed  by  the  Ap- 
pellate Court  on  the  ground  that  it  is  not  sus- 
tained by  the  evidence,  the  court  must  recite  in 
its  final  judgment  the  facts  as  found  by  it. 

3.  Same— Necessity  of  New  Tbial. 

Where  a  judgment  is  reversed  by  the  Ap- 
pellate Court  on  account  of  an  erroneous  ruling 
on  any  question  of  law,  arising  on  tbe  trial,  tbe 
cause  must  be  remanded  for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  .Vppeal  and  Error,  {j  4597-4599.] 

4.  Same— t'lSDiNOS  or  Fact. 

Where,  in  an  action  involving  tbe  issue 
whether  a  buyer  of  imported  goods  was  required 
under  tbe  contract  of  sale  to  pay  the  import 
duties,  it  appeared  that  the  contract  was  made 


by  correspondence,  a  finding  of  the  Appellate 
Court  in  lavor  of  tbe  seller,  and  that  tbe  buyer 
was  liable  to  pay  the  duties  in  accordance  with 
the  contract,  was  not  a  finding  of  any  ultimate 
fact,  but  was  a  question  of  law  reviewable  by 
the  Supreme  Court ' 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {8  4322-4352.] 

5.  Customs  and  Usages— Exflaininq  Tkbms 

or    CONTBACT. 

In  an  action  involving  tbe  question  whether 
a  buyer  of  imported  goods  was  bound  by  the 
contract  of  sale  to  pay  the  import  duties,  it  ap^ 
peared  that  the  contract  was  made  by  corre- 
spondence, and  required  the  buyer  to  pay  a  spe- 
cified price  "f.  o.  b.  cars  at"  bis  place  of  bosinefli 
in  this  country,  or  "laid  down"  at  his  place  of 
business  or  "free  at"  his  place  of  business  duty 
unpaid.  Held,  that  testimony  that  the  quoted 
phrases  according  to  tbe  universal  understanding 
of  merchants  and  importers  throughout  the  TTnit- 
ed  States  and  the  foreign  country  required  the 
seller  to  pay  tbe  cost  of  packing  and  transporta- 
tion and  the  bnyer  to  pay  tbe  import  duties,  was 
admissible  to  explain  the  language  of  the  con- 
tract. 

[Ed.  Note.— For  cases  in  point  seS  Cent-  Dig; 
vol.  15,  Customs  and  Usages,  {I  30-33.] 

6.  Evidence— EiCTBiNsic  Evidenob— Expijun- 
INO  Terms  of  Contbact. 

Evidence  is  admissible  to  explain  not  only 
technical  words  of  art  or  science  used  in  an  in- 
strument but  words  or  phrases  having  a  local  or 
special  meaning  in  a  particular  calling  or  busi- 
ness, since  evidence  as  to  such  meaning  Is  the 
only  method  of  ascertaining  the  intention  of  the 
parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig^ 
vol.  20,  Evidence,  $8  2104-2108.] 

7.  Customs  and  Usaqes— As  Part  or  Con- 
tbact. 

Ope  entering  into  a  contract  in  tbe  ordinary 
course  of  business  is  presumed  to  have  done  so 
in  reference  to  any  existing  geneml  usage  or 
custom  relating  to  the  business,  and  this  is  tme 
whether  he  knew  of  the  custom  or  not. 

[Ed,  Note.— For  cbbps  in  point,  see  Cent  Dig. 
vol.  15,  Customs  and  Usages,  {  26.] 

6.  Same— Pleading — Necessity. 

General  custom  and  technical  meaning  of 
words  in  a  contract  may  be  proved  in  an  ac- 
tion on  the  contract  without  being  specially 
pleaded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Customs  and  Usages,  I  40.] 

9.  Accord  and  Satisfaction— Pabt  Payment 
— Effect. 

A  buyer  of  imported  goods  paid  the  import 
duties,  deducted  the  amount  thereof  from  tbe 
price,  and  remitted  the  balance  by  draft  to  the 
seller  "to  close  account,"  and  as  "per  conclusion 
arrived  at  In  conversation  with"  the  seller's 
agent  The  seller  collected  the  draft  He  had 
previously  stated  that  a  third  person  would  act 
as  arbitrator  to  determine  the  liability  for  the 
duties.  No  conclusion  was  arrived  at  between 
the  third  person  and  the  buyer.  In  acknowledg- 
ing receipt  of  the  draft  the  seller  wrote  that  be 
was  sorry  to  hear  from  the  third  person  that 
the  buyer  did  not  wish  to  have  the  matter  about 
tbe  duties  arbitrated.  Held,  that  the  acceptance 
of  the  draft  did  not  operate  as  a  discharge  of 
the  claim  of  tbe  seller  that  the  buyer  was  liable 
for  the  duties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Accord  and  Satisfaction,  §f  46-^7.] 

10.  Wbit  or  Erbor— Intebmediatc  Couirra— 
Disposition  of  Cause. 

Where  the  trial  court  erred  in  the  excio- 
slon  of  evidence,  tbe  Appellate  Court  must  re- 
verse the  judgment  and  remand  tbe  cause  unless 
it  finds  the  facts  to  be  different  from  the  facts 
found  by  the  trial  court,  and  incorporate  such 
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facts  In  <ta  IndKment,  Bnd,  where  the  record  of 
the  Appellate  Court  contaioa  no  such  finding, 
its  juajpnent  reversing  the  judgment  of  the  trial 
court  and  entering  judgment  for  the  defeated 
party  therein  will  be  reversed  by  the  Supreme 
Court  and  remanded  to  the  Appellate  Court  for 
farther  consideration,  ao  that  it  may  either  find 
the  facts  or  reverse  the  judgment  for  the  er- 
rors of  the  trial  court 

Error  to  Appellate  Court,  First  District,  on 
Appeal  from  Cook  Ooanty  Court;  Alvab  F. 
Wlngert,  Judge. 

Action  by  Paul  Oscar  Steldtmann  against 
the  Joseph  Lay  Company.  There  was  a  judg- 
ment of  the  Appellate  Court  reversing  a  judg- 
ment for  defendant  and  entering  a  judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

This  is  an  action  of  assumpsit  by  tbe  de- 
fendant In  error  against  tbe  plaintiff  in  enat, 
In  which  a  trial  by  the  court  without  a  Jury 
resulted  in  a  Judgment  for  the  defendant  On 
appeal  by  tbe  plaintiff  tbe  Appellate  Court 
reversed  tbe  Judgment  and  entered  a  judg- 
ment in  that  court  against  the  plaintiff  in  er- 
ror for  $456.64,  to  review  which  this  writ  of 
error  Is  prosecuted. 

The  defendant  in  error  la  an  exporter  resid- 
ing in  Hambnrg,  Qermany,  doing  business  un- 
der tbe  name  of  Steidtmann  &  Nagel.  He 
sold  to  tbe  plaintiff  In  error,  of  RldgeviUe, 
Ind,  10  tons  of  grand  bassa,  a  kind  of  brush 
used  in  making  stiff  brooms  for  street  sweep- 
ing. Tbe  price  was  $200  per  ton,  and  tbe  only 
question  is  which  party  was  to  pay  the  United 
States  customs  duty  under  tbe  contract,  which 
was  made'  entirely  by  correspondence.  The 
fliBt  letter  is  as  follows: 

"Hamburg,  March  3rd,  1901. 

"Tbe  Joseph  Lay  Company,  Ridgeville — 
Gentlemen :  We  are  sorry  to  be  without  your 
esteemed  orders  since  long  time,  and  therefore 
beg  to  offer  you,  as  per  samples  herewith, 
baas,  flrst-rate  quality,  cut  into  all  current 
lengths.  •  •  •  Grand  bnssa  8%  cs.  •  •  • 
pr.  lb  c.  1.  f.  New  York,  U.  S.  A.,  duty  and  con- 
snlar  Invoice  unpaid,  against  cas.  less  1^^% 
or  three  months'  acceptance  from  date  of  b/1 
against  documents.  Hoping  to  be  favored 
with  your  esteemed  order,  we  remain, 

"Very  truly  yours,     Steldtmann  &  Nagel." 

Plaintiff  in  error  replied  as  follows: 

"Ridgeville,  Ind.,  March  15, 1904. 

"Messra  Steidtmann  &  Nagel,  Hamburg, 
(Jermany — Dear  Sirs:  We  appreciate  the  ef- 
forts that  you  have  put  forth  to  get  our  orders 
for  bass,  having  just  received  yours  of  the  3d 
Inst.,  and  also  samples  of  bass.  The  only  kind 
that  we  can  use  of  the  samples  Is  the  grand 
bassa,  that  being  tbe  grade  that  we  now  call 
African  bass  and  which  we  are  getting  In  this 
country.  Now,  for  this  we  have  to  pay  $200 
per  ton  at  present,  f.  o.  b.  cars  at  this  town, 
Ridgeville,  Indiana,  with  privilege  of  deduc- 
tion of  two  per  cent,  for  cash  in  ten  days. 
How  does  your  price  correspond  to  this?  The 
facts  are,  that  we  are  not  enough  posted  In 
tbe  matter  of  shipping  to  make  the  proper  de- 
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dnctioiu  for  terms  as  you  bav*  quoted  them. 
In  order  to  start  the  matter  so  it  can  be  better 
nnderstood,  we  will  say  that  we  can  take  five 
tons  of  14-inch  and  five  tons  of  16-iucb  grand 
bassa,  per  sample  that  you  send,  at  $200  per 
ton,  laid  down  here  at  Ridgeville,  Ind,  two 
per  cent  off  for  cash  In  ten  days  from  arrivaL 
This  will  enable  you  to  find  whether  you  can 
stand  tbe  expense  of  laying  it  down  at  ttalB 
price. 
"Tours  very  truly,    Tbe  Joseph  Lay  Co." 

On  March  29tb  the  defendant  in  error  re- 
plied: 

"Hamburg,  29tb  March,  1904. 

"The  Joseph  Lay  Company,  Ridgeville,  Ind. 
— Dear  Sins :  Your  favor  of  tbe  15tb  Inst  to 
band  and  duly  noted.  We  thank  you  for  your 
order  on  five  tons  of  14-lncb  grand  bassa,  qual- 
ity as  per  our  sample,  five  tons  of  16-lncb  do.  , 
And  in  order  to  do  business  with  you  we  will 
meet  you  and  execute  this  order  at  your  limit 
of  $200  per  ton,  free  at  Ridgeville,  Ind.,  U.  S., 
duty  unpaid,  two  per  cent  off  for  cash  within 
.ten  days  from  arrival.  We  shall  ship  these 
ten  tons  as  soon  as  possible  and  send  you  in- 
voice  and  b/I  before  long. 

"Very  truly  yours,  Steldtmann  &  Nagel." 

The  goods  were  shipped  In  two  lots,  and  tbe 
plaintiff  in  error  paid  the  duty,  amounting  to 
$455.64,  tbe  amount  of  the  judgment  in  the 
Appellate  Court  This  amount  was  deducted 
from  the  invoice,  and  tbe  balance  was  remit- 
ted to  tbe  defendant  in  error. 

Emerson  E5.  McGriff,  Frederick  S.  McClary, 
and  Lyman  M.  Paine,  for  plaintiff  In  error.  A. 
W.  Martin  and  Edward  H.  S.  Martin,  for  de- 
fendant In  error. 

DUNN,  J.  (after  stating  tbe  facts  as  above). 
This  writ  of  error  is  brought  here  under  tbe 
provision  contained  in  section  119  of  tbe  prac- 
tice act  (Laws  1907,  p.  4C7)  that  in  all  cases 
In  which  tbe  Justices  of  the  Appellate  Court 
are  divided  in  opinion  upon  the  law  or  facts, 
if  final  Judgment  Is  rendered  In  the  Appellate 
Court  tbe  cause  may  be  removed  to  tbe  Su- 
preme Court  by  appeal  or  writ  of  error.  The 
amount  of  tbe  judgment  of  tbe  Appellate 
Court  was  less  than  $1,000,  but  under  the 
provisions  of  this  section  the  amount  is  im- 
material. Section  120  of  tbe  practice  act 
provides  that  If  the  Appellate  Ck>urt  shall 
make  a  final  determination  of  any  cause,  ex- 
cept in  chancery,  as  tbe  result  of  a  finding  ot 
facta  different  from  tbe  finding  of  tbe  trial 
court  such  Appellate  Court  shall  recite  in 
its  final  judgment  the  facts  as  fotmd  by  it 
Where  a  judgment  is  reversed  by  the  Appel- 
late Court  on  the  ground  that  It  is  not  sus- 
tained by  tbe  evidence.  It  Is  the  duty  of  the 
court  to  recite  In  its  final  judgment  tbe  fact* 
as  found  by  it  Where  the  judgment  Is  re- 
versed on  account  of  any  erroneous  ruling  on 
any  question  of  law  arising  on  tbe  trial,  tbe 
cause  should  be  remanded  for  a  new  trial. 
Wllbor  T.  Ewen.  183  IlL  626.  56  N.  B.  S42, 
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The  Appellate' Conrt  oiade  what  purports  to 
be  a  finding  of  facts,  as  follows:  "And  the 
court,  upon  the  allegations  and  proofs  In  the 
record  In  this  cause  contained,  doth  find  the 
Issues  for  the  api>ellant,  and  doth  further  find 
that  appellee;  In  consideration  of  the  sale  and 
delivery  to  It  by  appellant  of  certain  merchan- 
dise, became  liable  to  pay  for  the  same  In  ac- 
cordance with  Its  contract  to  that  effect" 
This  is  no  finding  of  any  ultimate  fact  what- 
ever. The  terms  of  the  contract  were  the 
very  thing  In  dispute,  and  to  say  that  the  de- 
fendant became  liable  according  to  its  con- 
tract determines  nothing.  It  is  manifest  that 
the  judgment  of  the  Appellate  Ck>uft  turned, 
not  upon  any  question  of  fact,  but  upon  the 
construction  to  be  given  to  those  parts  of  the 
letters  of  the  parties  in  regard  to  the  customs 
duty.  The  trial  court  held  that  by  the  terms 
Of  those  letters  the' plain tlCT  was  bound  to  pay 
the  duty,  and  the  Appellate  Court  that  he  was 
not,  and  this  was  a  question  of  law. 

It  was  assigned  for  error  In  the  Appellate 
Court  that  the  trial  court  erred  in  refusing 
to  admit  proper  evidence  ottered  by  the  plain- 
tiff. The  plalntifC  offered  to  prove  by  the  dep- 
ositions of  witnesses  taken  in  Hamburg  and 
the  testimony  of  witnesses  engaged  in  the  im- 
port trade  In  Chicago,  that  the  meaning  of 
the  expressions,  "laid  down  here  at  Ridgeville, 
Indiana,"  "free  at  RIdgevlUe,  Indiana,  TJ.  S., 
duty  unpaid,"  "f.  o.  b.  RIdgevlUe,  Indiana," 
and  "free  at  RIdgevlUe,  Indiana,"  did  not  dif- 
fer in  meaning,  and  according  to  the  common, 
universal,  and  exclusive  understanding  of 
merchants  and  importers  throughout  the 
United  States  and  at  Hamburg,  their  meaning 
was  that  the  seller  was  to  pay  the  cost  of 
packing  and  transportation  to  RIdgevlUe,  In- 
diana, and  that  the  expense  of  customs  duty 
on  the  goods  was  to  be  borne  by  the  purchas- 
er, without  deduction  from  or  credit  on  the 
purchase  price  of  the  goods  as  quoted.  On  ob- 
jection by  the  defendant  the  court  excluded 
the  evidence. 

The  testimony  of  witnesses  is  admissible  to 
explain  not  only  technical  words  of  art  or 
science,  but  words  or  phrases  having  a  local 
meaning  or  a  special  meaning  In  a  particular 
calling,  trade,  business,  or  profession.  Such 
evidence  does  not  contradict  or^  change  the 
written  Instrument.  The  presumption  Is  that 
such  terms  were  used  according  to  their  un- 
derstood meaning  In  the  place  or  the  business 
with  reference  to  which  the  contract  Is  made, 
and  evidence  as  to  such  meaning  Is  the  only 
method  of  ascertaining  the  Intention  of  the 
parties  in  entering  into  the  agreement.  1 
Greenleaf  on  Evidence,  g  280 ;  Leavitt  v.  Ken- 
nicott,  157  111.  235,  41  N.  B.  737;  Reed  v. 
Hobbs,  2  Scam.  297;  Lowe  v.  Lehman,  15 
Ohio  St  179 ;  Myers  v.  Walker,  24  IH.  134.  A 
person  entering  into  a  contract  In  the  ordina- 
ry course  of  business  is  presumed  to  have 
done  80  in  reference  to  any  existing  general 


usage  or  custom  relating  to  such  business. 
Collins  Ice  Cream  Co.  v.  Stephens,  189  III.  200, 
69  N.  E.  524;  Cblshohn  v.  Beaman  Machine 
Co.,  100  111.  101,  43  N.  E.  790;  Leavitt  v.  Ken- 
nicott,  supra.  And  this  Is  so  whether  he  knew 
of  the  custom  or  not  Samuels  v.  Oliver,  ISO 
111.  73,  22  N.  E.  499;  Taylor  v.  Bailey,  169  111. 
181,  48  N.  E.  200;  Lyon  v.  Culbertson,  83  111. 
33,  25  Am.  Rep.  349;  Doane  v.  Dunham,  79 
111.  131 ;  Bailey  v.  Bensley,  87  lU.  556.  Such 
general  custom  and  teclmical  meaning  of 
words  may  be  proved  without  being  specially 
pleaded.  Stewart  v.  Smith,  28  lU.  397;  Lowe 
V.  Lehman,  supra.  The  evidence  offered 
should  have  been  admitted. 

On  April  22,  1905,  the  plaintiff  In  error 
mailed  to  the  defendant  in  error  a  draft  for 
$807.08,  "to  close  account  on  last  shipment" 
Defendant  in  error  collected  the  draft,  and  it 
is  now  insisted  that  the  account  was  thereby 
settled  in  full.  In  an  earlier  letter  the  defend- 
ant In  error  had  stated  that  Frederic  C.  Hals- 
ler,  of  Chicago,  would  act  as  arbitrator  In  the 
matter.  The  letter  of  the  plaintiff  In  error 
stated  that  the  draft  was  Included  "as  per 
conclusion  arrived  at  In  conversation  with 
your  Mr.  Haisler  and  our  Mr.  S.  G.  Lay,"  and 
expresses  the  trust  that  Mr.  Haisler's  "letter 
to  you  win  fully  explain  regarding  our  under- 
standing." There  is  no  evidence  that  any  con- 
clusion was  arrived  at  between  Mr.  Haisler 
and  platnttir  in  error,  but,  on  the  contrary,  in 
acknowledging  receipt  of  the  draft  defendant 
in  error  writes:  "We  are  very  sorry  to  hear 
from  Mr.  Frederic  0.  Haisler  that  you  do  not 
wish  to  have  the  matter  about  the'  duty  arbi- 
trated." While  It  Is  manifest  that  the  amount 
of  the  draft  was  aU  the  plaintiff  in  error  ad- 
mitted to  be  du«,  yet  the  circumstances  were 
not  such  as  to  indicate  to  the  defendant  in  et' 
ror  that  the  draft  was  sent  upon  condition 
that  Its  acceptance  should  operate  as  a  dis- 
charge of  the  claim. 

Since  the  trial  court  erred  in  the  excIusiCHi 
of  the  evidence  alx>ve  mentioned,  the  Appel- 
late Court  should  have  reversed  the  judgment 
and  remanded  the  cause  for  another  trial,  un- 
less it  found  the  facts  to  be  different  from  the 
facts  as  found  by  the  trial  court  and  Incorpo- 
rated such  facts  In  its  judgment  The  record 
of  the  Appellate  Conrt  contains  no  such  find- 
ing, and  Its  judgment  will  therefore  be  re- 
versed, and  the  cause  remanded  to  that  court 
for  further  consideration.  If,  when  the  case 
comes  again  before  that  court,  the  facts  are 
held  by  the  Appellate  Court  to  be  different 
from  the  finding  of  the  trial  court,  that  court 
may,  of  course,  found  its  judgment  upon  such 
different  findings,  and  the  facts  so  found  must 
be  recited  In  the  judgment;  but  If  the  facts 
are  not  found  different  from  the  finding  of  the 
trial  court,  the  judgment  should  be  reversed 
for  the  errors  occurring  on  the  trial,  and  the 
cause  remanded  to  the  county  court. 

Reversed  and  remanded. 
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SAMPLB  T.  CHICAGO,  B.  &  Q.  B.  CO. 

(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  RAJI.BOADS— DEFKCIIVK    CBOSSISGB  —  IKJTJ- 
BIEB— NeOLIOENCK. 

PleintifTs  intestate  was  kilted  by  bping 
thrown  from  a  wagon,  owing  to  a  defect  in  de- 
fendant's railroad  crossing.  There  had  been 
planks  next  to  the  rails,  which  were  worn  out, 
and  the  crossing  was  filled  with  cinders.  There 
was  no  plank  on  one  side  of  one  of  the  rails, 
and  there  was  a  hole  on  that  side  of  the  cross- 
ing, of  which  defendant  had  been  notified,  2 
feet  wide,  8  feet  long,  and  from  14  to  18  inches 
deep,  which  had  existed  from  6  to  8  months,  into 
which  the  wheel  of  the  plaintiffs  wagon  dropped 
as  he  was  driving  over  the  crossing.  Beld,  that 
defendant  was  negligent  in  permitting  such  de- 
fect to  remain,  and  tliat  tn^  defect  was  the 
proximate  cause  of  intestate's  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  $  1091.] 

2.  SAUB— CONTBIBTTTOBT  NeGLIOERCB. 

Intestate  was  not  negligent  as  a  matter  of 
law  because  be  attempted  to  turn  on  the  cross- 
ing and  did  not  approach  the  crossing  at  right 
angles,  as  he  was  entitled  to  cross  it  in  any  di- 
rection he  saw  fit,  provided  he  used  ordinary 
care  in  doing  so. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Die 
vol.  41,  Railroads,  i  116a] 

3.  Etioencb— Photogbaphs. 

In  an  action  for  death  of  the  driver  of  a 
team  by  a  defect  in  a  railroad  crossing,  pboto- 
^phs  of  the  crossing,  taken  while  tlie  condi- 
tions remained  unchanged,  were  admissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  SI  1S09-1511.] 

4.  Sahe-^Subsequent  Repaibs. 

Where  in  an  action  for  death  by  an  alleged 
defect  in  a  railroad  crossing,  photographs  of  the 
crossing  were  introduced  in  evidence,  proof  that 
the  defect  was  filled  up  after  the  accident  was 
admissible  to  disprove  the  correctness  of  the 
photographs. 

5.  Appeai^-Vabiance— QuESTioHB  Nor  Rais- 
ed AT  Tbial. 

A  question  of  variance  cannot  be  raised  for 
the  first  time  on  appeal. 

6.  Same  —  Absiqrments  of  Ebbob  —  Suffi- 

CIBNOT. 

A  general  objection  that  the  trial  court 
erred  in  giving  and  refusing  instructions,  with- 
out pointing  out  in  what  the  error  or  imperfec- 
tion in  the  instructions  given  consisted,  or 
showing  the  correctness  or  the  application  to  the 
evidence  of  the  instructions  refused,  will  not 
be  considered  on  appeal. 

7.  Railboads  —  Cbosbings  —  Duty  op  Rail- 
BOAD  Company. 

A  railroad  company  must  make  a  street 
crossing  of  such  width  as  to  make  it  suitable 
and  sufficient  for  the  purpose  for  which  it  is 
intended,  which  depends  on  the  reasonable  de- 
mands of  the  traveling  public,  the  extent  the 
crossing  is  used,  etc 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  City  Court  of  Litch- 
field;   Paul  Mc Williams,  Judge. 

Aftlon  by  Sarah  C.  Sample  against  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. Judgment  for  plaintiff  affirmed  by 
the  Appellate  Court,  Ciid  defendant  appeals. 
Affirmed. 

Creigbton  &  Gasaway  (Chester  M.  Dawes, 
of  counsel),  for  appellant.  Harry  C.  Stut- 
tle,  L.  V.  HUl,  and  Amos  Oiler,  for  appellee. 


CARTWRIGHT,  J.  Cummlnga  street.  In 
the  city  of  Litchfield,  runs  east  and  west, 
and  is  crossed  by  4  tracks  of  the  appellant, 
the  Chicago,  Burlington  &  Quincy  Railroad 
Company.  The  east  track  is  the  main  track, 
and  the  west  track,  about  75.  feet  distant,  is 
a  Y-track  connecting  appellant's  railroad 
with  another  railroad.  Between  these  tracks 
are  two  switch  tracks  leading  into  glass- 
works south  of  and  adjoining  the  street.  On 
October  4,  1905,  Henry  L.  Sample,  a  teams- 
ter, was  hauling  cinders  from  the  glassworks, 
and  after  loading  his  wagon  drove  out  of  the 
glassworks  into  the  street  on  the  west  switch 
track.  He  drove  along  on  the  switch  track  to 
the  main  traveled  part  of  the  street,  where 
the  appellant  had  provided  a  crossing  over 
its  tracks.  When  the  team  came  upon  the 
crossing  he  turned  east  to  drive  along  the 
street  On  the  east  side  of  >the  track  there 
was  a  chuck  bole,  into  which  the  right  front 
wheel  dropped,  throwing  Sample  olT  from  the 
wagon  and  killing  him.  He  left  the  appellee, 
his  widow,  and  three  children.  The  appellee, 
as  administratrix  of  his  estate,  brought  this 
suit  In  the  city  court  of  the  city  of  Litdi- 
fleld  to  recover  damages  for  his  death,  and 
charged  appellant  with  negligence  in  permit- 
ting the  existence  of  the  hole  in  the  cross- 
ing. The  plea  was  the  general  issue,  and  the 
jury  returned  a  verdict  for  $5,000.  The 
plaintiff  remitted  $1,500  from  the  damages 
assessed  by  the  jury,  and  the  court,  after 
overruling  motions  for  a  new  trial  and  In 
arrest  of  judgment,  entered  judgment  for 
$3,500  and  costs.  An  appeal  was  taken  to 
the  Appellate  Court  for  the  Third  District, 
and  that  court  affirmed  the  judgment,  and 
this  fiurther  appeal  was  prosecuted. 

The  defendant  asked  the  court  to  direct  a 
verdict  of  not  guilty,  which  the  court  refused 
to  do,  and  the  refusal  is  assigned  for  error. 
The  evidence  for  the  plaintiff  was  that  the 
crossing  was  from  14  to  16  feet  wide;  that 
there  had  been  some  planks  next  the  rails 
which  were  worn  out  and  the  crossing  was 
filled  with  cinders ;  that  there  was  no  plank 
on  the  east  side  of  the  east  rail;  that  there 
was  a  hole  on  the  east  side  of  the  crossing 
al)out  2  feet  wide,  3  feet  long,  and  from  14 
to  18  inches  deep;  that  the  hole  had  been 
there  from  6  to  8  months;  that  the  superin- 
tendent of  streets  of  the  city  of  Litchfield 
had  informed  the  section  foreman  of  the  de- 
fendant of  its  condition,  and  that  Sample, 
who  was  standing  on  his  load,  was  thrown 
to  the  ground  by  the  wheel  dropping  into 
that  bole.  There  could  be  no  doubt  what- 
ever of  the  culpable  negligence  of  the  defend 
ant  with  respect  to  the  crossing,  either  from 
this  testimony  or  from  any  evidence  in  the 
case,  nor  that  the  hole  was  the  proximate 
cause  of  the  death  of  Sample.  The  argu- 
ment that  the  court  ought  to  have  directed  a 
verdict  Is  on  the  ground  that  Sample  him- 
self was  guilty  of  negligence  as  a  matter  of 
law,  and  Is  based  solely  on  the  fact  that  be 
did  not  approach  the  crossing  at  right  angles. 
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but  came  upon  It  from  along  the  switch  track 
and  attempted  to  turn  upon  the  crossing. 
The  statutory  duty  la  to  construct  and  main- 
tain crossings  so  that  at  all  times  they  shall 
be  safe  as  to  persona  and  property,  and  it  Is 
plain  that  this  crossing  was  a  dnngerous 
one  even  for  teams  crossing  It  at  right  angles. 
Sample,  however,  had  the  right  to  cross  It  In 
any  direction  he  saw  fit — lengthwise,  cross- 
wise, or  In  any  other  way — ^provided  he  used 
ordinary  care  in  doing  so.  It  is  Immaterial 
where  he  came  from  or  what  he  did  before 
he  reached  the  crossing,  and  when  he  came 
upon  It  he  had  a  right  to  a  safe  crossing  and 
to  turn  as  be  attempted  to  do,  to  drive  along 
the  street.  The  court  could  only  take  the 
issues  of  fact  from  the  Jury  In  case  the  aver- 
ment of  reasonable  care  on  his  part  was  un- 
supported by  any  evidence,  and  that  aver- 
ment was  not  OQly  supported  by  evidence  but 
there  was  no  evidence  tending  to  prove  the 
contrary.  The  court  did  not  err  In  refusing 
to  direct  a  verdict 

Complaint  Is  made  of  the  admission  of 
evidence  on  the  part  of  the  plaintUT  that  the 
bole  was  filled  up  after  the  accident  This 
evidence  would  not  have  been  competent  for 
the  purpose  of  proving  an  Implied  admission 
of  negligence  by  the  defendant  (Howe  v, 
Medarls,  183  111.  288,  55  N.  E.  724),  but  It 
was  competent  for  the  purpose  of  disproving 
the  correctness  of  a  photograph  of  the  cross- 
ing. The  controversy  related  to  the  condi- 
tion of  the  crossing  at  the  time  of  the  ac- 
cident and  photographs  are  admissible  In 
such  cases  where  the  conditions  have  not  been 
changed.  Lake  Erie  &  Western  Railroad  Co. 
V.  Wilson,  189  111.  89,  59  N.  E.  673;  Chicago 
&  Alton  Railroad  Co.  v.  Corson,  108  111.  98,  64 
N.  E.  739.  Under  that  rule  defendant  pro- 
duced and  offered  In  evidence  a  photograph, 
alleging  that  It  showed  the  condition  of  the 
crossing  at  the  time  of  the  accident  and 
plaintiff  was  permitted  to  prove  by  a  num- 
ber of  witnesses  that  the  photograph  was 
not  a  true  picture  of  conditions  at  that  time, 
for  the  reason  that  the  hole  had  been  fill- 
ed up. 

It  is  next  contended  that  there  was  a  vari- 
ance between  the  plaintiff's  declaration  and 
the  proof  In  this  respect:  The  declaration 
In  the  first  count  charged  that  Sample  was  in 
the  act  of  driving  over  and  across  the  cross- 
ing, and  In  the  second,  that  after  arriving  at 
the  crossing  he  was  attempting  to  cross  the 
same,  while  the  proof  sbowtd  that  he  drove 
upon  the  crossing  longitudinally  and  then 
turned  to  the  east  upon  It  That  question 
was  not  raised  on  the  trial  nor  mentioned  In 
the  written  motion  for  a  new  trial.  In  which 
the  defendant  was  bound  to  set  forth  all  the 
grounds  of  the  motion.  That  question  cannot 
be  raised  for  the  first  time  on  appeal.  Alford 
▼.  Dannenberg,  177  111.  331,  52   N.  E.  485. 

Counsel  also  say  that  the  court  erred  Id 
giving  lustruct'ions  numbered  1  to  7,  Inclusive, 
at  the  request  of  the  plaintiff,  and  also  erred 
In  refusing  to  give  Instructions  numbered  9 
to  IS,  Inclusive,  as  requested  by  the  defend- 


ant, but  they  do  not  point  out  any  ground  of 
objection  to  the  Instructions  given  nor  any 
reason  why  the  refusal  of  the  others  was 
wrong.  A  general  objection  that  the  trial 
court  erred  in  giving  and  refusing  Instruc- 
tions, without  pointing  out  In  what  the  error 
or  Imperfection  in  the  InstructionB  given 
consisted  or  showing  the  correctness  and  tbd 
application  to  the  evidence,  of  the  instructions 
refused,  does  not  require  consideration  by  the 
court  Counsel  on  the  other  side  have  a 
right  to  be  Informed  of  the  grounds  upon 
which  It  Is  claimed  that  the  court  erred  and 
to  be  heard  In  reply,  and  we  are  entitled  to 
the  aid  of  argument  on  both  sides.  Counsel 
have  no  right  to  present  a  general  objection 
and  ask  the  court  to  search  for  reasons  to 
sustain  It  or  upon  which  to  base  a  reversaL 
.  Razor  v.  ttazor,  142  III.  375.  31  N.  E.  678; 
Brewer  v.  National  Union  Building  Ass'n, 
ICO  III.  221,  40  N.  B.  752, 

It  Is  next  contended  that  the  defendant 
was  not  bound  to  make  a  crossing  the  entire 
width  of  the  street  The  width  must  be  such 
as  to  make  a  crossing  suitable  and  suffi- 
cient for  the  purpose  for  which  It  Is  intended, 
and  that  must  depend  upon  the  reasonable 
demands  of  the  traveling  public,  the  extent 
to  which  the  crossing  Is  used,  and  other  clr^ 
cumstances.  City  of  Bloomlngton  v.  Illinois 
Central  Railroad  Co.,  154  lU.  530,  30  N.  E. 
478.  That  question,  however,  is  not  Involved 
In  this  case.  There  Is  no  charge  In  the  dec- 
laration that  the  crossing  was  not  wide 
enough  and  there  was  no  issue  at  the  trial 
on  that  subject  The  negligence  on  which 
the  action  was  based  was  the  existence  of  the 
bole  which  caused  the  death  of  Sample. 

The  judgment  of  the  Appellate  Court  la 
afilmied. 

Judgment  affirmed 


(2»   III.   47.) 

PEOPLE)  ex  rel.  MATEER  et  al.  ▼.  >IOB> 

RELL  et  aL 
(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  Drains— Statutes— AuBNDiiENT  —  REFEAir- 
ED  Act. 

Kmergency  Act  Feb.  27,  1907  (Lawtf  1907. 
p.  273),  to  ampnd  section  1.5a  of  the  farm  drain- 
age act  (TTurd's  Rev.  St.  1905,  c  42),  in  force 
July  1,  188.'),  as  amended,  etc.,  was  not  void 
because  section  15a  had  been  repealed  at  the 
time  the  act  was  passed,  thore  being  no  doubt 
as  to  the  intention  of  the  Legislature,  in  passing 
gnch  emergency  act,  that  the  emergency  act 
should  become  a  part  of  the  act 

2.  Same  —  Drainaoe  Commissionebs  —  Ap- 
pointment—Vacancies. 

A  drninage  commissioner  selected  by  a  tows 
clerii  from  the  highway  commissioners  ot  a  dis- 
trict surrendered  his  office,  and  created  a  vacan- 
cy by  removing  from  the  town  from  which  he 
wns  °ap|K>intpd. 

8.  Same  — PowBS  to  Fiix  Vaoahcies  —  Ap- 
pointment BY  Clerk. 

A  town  clerk  had  no  power  to  select  drain- 
ape  commissioners  for  a  union  district  from 
highway  coramiKsioners  of  the  town  to  fill  va- 
cancies in  the  board  of  drainage  commissionera 
after  the  passage  of  Act  Feb.  27,  1907  (Lnw» 
1007,  p.  2 1 3).  providing  for  the  election  ot  draiap 
I  age  commimiiouent  on  notive. 
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4.  Same— Election— DxiTT  to  Caix. 

Act  Feb.  27,  1907  (Laws  1907,  p.  273), 
amending  the  farm  drainage  law,  provides^  that 
the  daties  of  highway  commlssioneTS  as  drainage 
commissioners  sliall  cease  as  soon  as-  drainage 
commissioners  shall  have  been  elected  and  qual- 
ified as  therein  provided ;  that  it  shall  be  the 
duty  of  the  town  clerk  to  call  an  election  in  each 
district  in  his  township,  including  new  dis- 
tricts, which  elections  shall  be  held  on  the  sec- 
ond Saturday  in  March  of  each  year,  and  that 
if  a  vacancy  occurs  the  surviving  commissioner 
or  coramisi^ioners  shall  call  an  election  to  fill  the 
vacancy  Held,  that  it  was  no  part  of  the  duty 
of  a  smgle  remaining  commissioner,  appointed 
under  the  prior  law,  to  order  the  first  election 
to  fill  vacancies  in  the  board,  but  that  such  duty 
devolved  on  the  town  clerk,  and,  until  an  elec- 
tion waa  80  called  and  held,  such  remaining  com- 
missioner legally  held  his  office,  under  the  .-uie 
that  officers  elected  or  appointed  for  a  fixed  or 
definite  period  will  hold  office  until  their  suc- 
cessors are  elected  and  qualified. 
6>  Sahb. 

Until  the  first  election  was  held  under  socfa 
act,  the  town  clerk  was  required  to  call  the  elec- 
tion, which  duty  was  a  continuing  one,  notwith- 
standing he  failed  to  call  it,  as  required,  on  the 
second  Saturday  of  March,  1907. 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty;   8.  L.  Dwlght,  Judge. 

Quo  warranto  by  the  iieople,  on  relation  of 
W.  A.  Mateer  and  others,  against  Henry  C. 
Morrell  and  others.  From  an  order  ousting 
respondents  from  the  office  of  commissioners 
of  a  drainage  district,  they  appeal.  Reversed 
and  remanded. 

James  M.  Taylor  {ind  Leslie  J.  Taylor,  for 
appellants.  R.  C.  NefC,  State's  Att'y  (J.  C. 
&  W.  B.  McBrlde  and  Hogan  &  Wallace,  of 
counsel),  for  appellees. 

CARTER,  J.  This  la  an  action  of  quo  war- 
ranto, commenced  August  29,  1907,  In  the  cir- 
cuit court  of  Christian  county,  charging  tbat 
Union  Drainage  District  No.  1  of  the  towns 
of  Rosemond  and  Greenwood,  In  the  said 
county,  was  Improperly  organized,  and  ask- 
ing tbat  appellants  be  ousted  as  commission- 
ers thereof.  The  petition  alleges  said  dist- 
rict was  pretended  to  be  organized  November 
10,  1906,  and  that  H.  C.  Morrell,  C.  8.  Camp- 
bell, and  Fred  Mlcbelman  now  unlawfully 
usurp  and  exercise  the  office  of  drainage  com- 
missioners of  said  district  The  appellants 
filed  a  plea  to  the  Information  In  said  pro- 
ceedings, setting  up  that  the  district  was 
legally  organized,  and  that  they  were  law- 
fully holding  such  positions.  The  trial  court, 
after  a  hearing,  sustained  a  demurrer  to 
this  plea,  holding  it  to  be  Insufficient  In  law, 
and  found  that  said  appellants  had  usurped 
and  were  unlawfully  holding  and  assuming 
the  office  of  said  commissioners  of  said  dist- 
rict, and  tbat  they  should  be  ousted  there- 
from, and  altogether  excluded  from  exercis- 
ing or  administering  the  same.  From  this 
order  an  appeal  was  prayed  to  this  court. 

On  the  finding  of  the  trial  court  and  the 
briefs  filed  herein,  the  only  question  at  issue 
Is  whether  the  court  ruled  correctly  In  find- 
ing that  the  said  appellants  were  unlawfully 
holding  the  office  of  drainage  commissioners 


and  in  ousting  them  therefrom.  Since  July 
t,  1901,  when  lauds  proposed  to  be  organized 
into  a  drainage  district  were,  aa  In  this  case^ 
in  two  towns,  the  town  clerk  was  authorized 
to  select  three  commissioners  from  among  the 
highway  commissioners  of  the  two  towns  to 
constitute  the  drainage  commissioners  of  the 
union  district  Farm  Drainage  Act  !  ^: 
Hurd's  Rev.  St  1905,  p.  814,  c.  42,  i  123.  The 
history  of  legislation  as  to  the  election  of 
drainage  commissioners  from  18S5  until  this 
amendment  of  May  10, 1901,  is  fully  set  forth 
in  tlie  late  decision  of  Patton  t.  People,  229 
III.  512,  82  N.  E.  386.  Under  the  law  as  It 
stood  on  this  subject  from  July  1,  1901,  until 
February  27,  1907,  It  Is  not  clear  how  drain- 
age commissioners  in  a  union  district  formed 
under  said  section  48  should  be  selected  after 
the  term  of  the  highway  commissioners  se-. 
lected  by  the  town  clerk,  as  set  forth  in  said 
section,  bad  expired.  The  conclusion  that  we 
have  reached  renders  it  unnecessary  for  us 
to  decide  this  question,  but  we  are  Inclined  to 
think  that  under  the  law  as  it  stood  prior 
to  February  27,  1907,  the  town  clerk  was 
without  authority  to  select  commissioners  to 
fill  a  vacancy  or  when  there  might  be  a 
change  in  the  drainage  commissioners  by 
reason  of  electing  new  highway  commission- 
ers. 

February  27,  1907.  the  Legislature  passed 
an  emergency  act  entitling  it  "An  act  to 
amend  section  15a  of  an  act  entitled  'An  act 
to  provide  for  drainage  for  agricultural  and 
sanitary  purposes,  and  to  repeal  certain  acts 
therein  named,'  approved  June  27,  1885,  in 
force  July  1,  1885,  as  amended  by  act  ap- 
proved June  21,  1895,  In  force  July  1,  1895." 
Laws  1907,  p.  273.  The  main  contention  of 
appellants  is  tbat  as  said  section  15a  had  been 
repealed  In  1901  it  could  not  be  amended,  as 
there  was  -  nothing  to  amend.  We  held  in 
Patton  V.  People,  supra,  that  said  section  15a 
had  been  repealed,  but  In  that  case  the  rule 
Is  clearly  stated  that  even  though  an  amend- 
atory act  purports  to  amend  a  repealed  stat- 
ute, if  the  Intent  of  the  liegislature  is  clear 
and  unmistakable,  this  intent  must  govern, 
and  the  statute  will  be  held  to  be  enacted 
notwithstanding  the  mistake  of  reference  to 
a  statute  theretofore  repealed ;  that  the  rule 
of  guidance  for  the  courts  is  to  ascertain  the 
Intention  of  the  Legislature,  and  not  their 
mistakes,  either  of  law  or  fact  There  can 
be  no  doubt  as  to  the  intention  of  the  Legis- 
lature in  passing  the  said  emergency  act  of 
February  27,  1907.  Section  t5a,  as  embodied 
in  said  emergency  act  must  be  held  to  be  a 
part  of  the  farm  drainage  law,  and  from  th« 
date  of  its  enactment  must  control  and  gov- 
ern as  to  the  election  of  drainage  commission- 
'  ers  under  said  act  Said  section  provides 
that  the  duties  and  obligations  of  the  high- 
way conunissloners  as  drainage  commission- 
ers "shall  cease  as  soon  as  drainage  commis- 
sioners shall  have  been  elected  and  qualified 
as  herein  provided.  It  shall  be  the  duty  of 
the  town  clerk  to  call  an  election  in  each  dlst* 
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rict  In  his  township,  Including  the  new  dist- 
ricts organized  during  the  previous  year,  by 
giving  t»i  days'  notice  that  an  election  will 
he  held.  •  •  *  Elections  shall  be  held 
in  the  several  drainage  districts  organized 
under  this  act  on  the  second  Saturday  in 
March  of  each  year,  between  the  hours  of 
two  and  six  o'clocli  p.  m.  *  *  •  When  a 
vacancy  occurs  amongst  the  drainage  com- 
missioners, elected  under  this  act,  it  shall 
be  the  duty  of  the  surviving  commissioner  or 
commissioners  to  call  an  election  to  fill  the 
vacancy,"  eta 

It  will  be  noted  that  the  second  Saturday 
of  March,  1907,  came  on  March  9th,  and  that 
February  27,  1907,  was  only  ten  days  pre- 
vious to  that  date.  It  seems  to  be  admitted 
that  none  of  the  officials  of  the  drainage 
district  koew  of  the  passage  of  this  emergen- 
cy act  until  weeks  thereafter.  It  Is  admitted 
that  the  district  was  legally  organized,  and 
that  under  the  law  as  it  stood  previous  to 
thjs  emergency  act  of  February  27,  1907,  the 
town  clerk  legally  selected  three  highway 
commissioners  to  act  as  drainage  commission- 
ers of  said  union  district.  The  election  was 
not  called  for  the  second  Saturday  of  March 
by  the  town  clerk.  One  of  the  commission- 
ers that  had  been  serving,  as  selected  by  the 
town  clerk,  moved  out  of  town,  thereby- 
rendering  the  office  vacant  as  to  him ;  an- 
other was  not  re-elected  as  highway  com- 
missioner in  April,  1907.  This  left  only  one 
of  the  former  drainage  commissioners  in  the 
office  of  highway  commissioner — that  is 
Charles  S.  Campbell,  one  of  the  appellants 
herein.  The  town  clerk  on  May  6,  1907,  chose 
the  two  other  appellants,  H.  C.  Morrell  and 
Fred  Michelman,  to  act  as  the  other  drain- 
age commissioners.  These  two  last  named 
had  been  elected  as  highway  commissioners 
at  the  April  election,  1907.  There  Is  noth- 
ing in  the  plea  showing  that  Morrell  and 
Michelman  were  elected  to  succeed  as  high- 
way commissioners  the  two  men  who  had 
formerly  served  as  drainage  commissioners. 
As  the  emergency  act  of  February  27,  1907, 
was  in  force  on  May  6,  1907,  the  town  clerk 
did  not  have  any  authority  to  select  these 
men  as  drainage  commissioners.  On  the  face 
of  the  pleadings,  therefore,  the  circuit  court 
rightfully  ousted  appellants  Morrell  and 
Michelman  from  office. 

W«s  the  circuit  court  authorized  In  oust- 
ing the  appellant  Charles  S.  Campbell,  who 
had,  previous  to  the  passage  of  this  emer- 
gency act,  been  legally  elected  as  highway 
commissioner  and  selected  by  the  town  clerk 
as  drainage  commissioner,  and  was  and  is 
still  holding  the  office  of  highway  commis- 
sioner? The  argument  of  api)ellees  In  sup- 
port of  the  order  in  this  respect  is  substan- 
tially that  it  was  Campbell's  duty,  under 
the  emergency  act,  to  call  the  election;  that 
that  being  the  only  duty  he  could  perform, 
and  having  failed  therein,  it  must  be  held 
that  he  had  abandoned  his  official  duties, 
and  his  office  as  drainage  commissioner  must 


be  held  vacant  With  this  we  cannot  agree. 
The  general  rule  in  this  country  is  that  offi- 
cers elected  or  appointed  for  a  fixed  or  def- 
inite period  will  hold  office  until  their  succes- 
sors are  elected  and  qualified.  1  Dillon  on 
Mun.  Corp.  (4th  Ed.)  §  219 ;  Mechem  on  Pub- 
lic Officers  and  Agents,  i§  396,  397.  Said 
emergency  act  of  February  27th  provided  that 
it  was  the  duty  of  the  town  clerk  to  call  this 
election  at  the  time  provided  in  said  emergen- 
cy act;  that  It  then  became  the  duty  of  appel- 
lant Campbell  to  call  an  election  to  fill  the  va- 
cancies. It  is  the  duty  of  the  town  clerk  to 
call  the  first  election  under  this  emergency 
act,'  whether  called  on  the  second  Saturday 
of  March,  1907,  or  et  a  later  date.  The  pro- 
vision as  to  the  calling  of  an  election  by  a 
drainage  commissioner,  quoted  above,  states, 
"when  a  vacancy  occurs  amongst  the  drain- 
age commissioners,  elected  under  this  act" 
The  vacancies  that  existed  on  May  6,  1907, 
did  not  occur  as  to  drainage  commissioners 
"elected  under  this  act"  The  highway  com- 
missioners elected  under  the  township  organ- 
ization law  (nurd's  Rev.  St  1905,  c.  139, 
i  16,  p.  2001)  are  ex  officio  drainage  commis- 
sioners under  section  1  of  the  farm  drainage 
act  (Hurd'B  Rev.  St  1905,  c  42,  p^  799),  and 
were  "selected"  by  the  town  clerk  under  said 
section  48  of  said  farm  drainage  act  and 
were  not  elected  as  drainage  commissioners. 
Until  the  first  election  Is  held  under  said 
emergency  act  the  town  clerk  must  call  the 
election,  and  even  though  be  did  not  call  it, 
as  said  act  required,  on  the  second  Saturday 
of  March,  1907,  it  is  still  his  duty  to  call  that 
first  election.  People  v.  Town  of  Falrbury, 
51  111.  149 ;  People  v.  Knopf,  198  111.  340,  64 
N.  E.  842. 

Appellant  Campbell  will  hold  the  office  of 
drainage  commissioner  until  an  election  has 
been  called  by  the  town  clerk,  as  provided 
under  said  emergency  act  and  three  commis- 
sioners have  been  elected  and  qualified,  as 
therein  provided.  The  circuit  court  was 
without  authority  to  enter  the  order  holding 
that  Charles  S.  Campbell  was  usurping  the 
office  of  drainage  commissioner  of  the  said 
district  and  ousting  him  therefrom. 

No  other  questions  have  been  raised  In 
the  briefs. 

For  the  reasons  stated,  the  Judgment  wUl 
be  reversed,  and  the  cause  remanded  for 
further  proceedings  In  accordance  with  the 
views  herein  expressed, 

Reversed  and  remanded. 


(m  lu.  sn) 
PEOPLE  ex  rd.  FRIEND  et  aL  t.  WIB- 
BOLDT  et  aL 

(Supreme  Court  of  Illinois.    April  23,  1808.) 

1.  Municipal  Corpobations  —  Stbeets  aud 
Ax-LETB— Vacation— DiscHETiON. 

.The  expediency  of  vacating  a  street  or  alley 
is  a  qaestion  for  leKislative  decision,  and,  when 
the  authority  to  discontinue  ia  delegated  to  local 
officers^    without   restrictions,    the   officers  ai« 
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inTeatad  with  a  very  broad  dlBcretion,  not  sab- 
ject  to  jadicial  interference  anlesa  abused. 

[E!d.  Note.— For  cages  in  point,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  $}  722,  1429.] 

2.  Sake. 

It  was  not  an  abuse  of  discretion  to  vacate 
the  part  of  an  alley  lying  l>etween  the  ends  of 
respondent's  lots,  thus  permitting  him  to  main- 
tain one  building  coTering  all  the  lots  and  that 
part  of  the  alley,  where  he  was  required  to  dedi- 
cate two  strips  16  feet  wide  furnishing  outlets 
for  the  alley  extending  at  right  angles  with  the 
alley  along  sides  of  the  building,  to  pay  one- 
half  the  expense  of  paving  a  street  for  a  block, 
and  to  pay  the  city  $100  annually,  and  to  In- 
demnify the  city  against  damages  arising  from 
the  vacation;  it  being  immaterial  that  in  the 
vacation  the  part  vacated  may  have  become  re- 
spondent's private  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {§  722,  1429.] 

3.  Estoppel  — Bquitablb  BErroppKi.  —  Vaca- 
tion or  ArxET. 

If  a  city  council  had  no  authority  to  vacate 
a  part  of  an  alley  lying  between  the  ends  of  re- 
spondent's lots  by  passing  an  ordinance  for  that 
purpose  and  granting  him  a  permit  to  erect  a 
building  on  the  part  vacated,  thereby  inducing 
respondent  to  dedicate  strips  of  land  as  outlets 
for  the  alley,  to  pay  money  to  the  city,  and  to 
pay  one-half  the  cost  of  paving  a  block  of  street, 
etc.,  the  city  council  has  estopped  itself  and  otli- 
ers  to  evict  respondent  from  that  part  of  the  al- 
ley. 

[Ed.  Note. — For  cases  in  noint.  see  Cent.  Dig. 
vol.  19,  Estoppel,  U  151-153.] 

4.  ManDAMU»— RiOHT  TO— DlSOBBTION. 

The  right  to  mandamos  is  not  an  absolute 
one,  and  it  should  be  issued  or  denied,  as  the 
court  may  deem  proper  in  the  exercise  of  a  sound 
judicial  discretion. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  33,  Mandamus,  {  5.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;   Q.  A.  Carpenter,  Judge. 

Petition  for  mandamus  by  the  people  of 
Illinois,  on  the  relation  of  MoritK  Friend  and 
others,  against  William  A.  Wleboldt  and  oth- 
ers. From  a  Judgment  of  the  Appellate  Court 
for  the  First  District  affirming  a  Judgment 
denying  and  dtemlsslng  the  petition,  petition- 
ers appeal.    Affirmed. 

This  was  a  petition  for  a  writ  of  manda- 
mus, filed  on  March  7,  1906,  In  the  circuit 
court  of  Cook  county,  in  the  name  of  the 
people,  TQ)on  the  relation  of  Morltz  Friend 
and  Roesy  Friend,  against  William  A.  Wle- 
boldt, Carl  Hansen,  the  city  of  Chicago,  and 
certain  of  its  officers.  Answers  and  replica- 
tions were  filed,  and,  upon  a  trial  by  the 
court  without  a  Jury,  the  prayer  of  the  peti- 
tion was  denied,  and  the  petition  dismissed 
at  the  cost  of  the  relators,,  and,  the  Appellate 
Court  for  the  First  District  having  affirmed 
the  Judgment  of  the  circuit  court,  a  further 
appeal  has  been  prosecuted  to  this  court. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  from  which  it  appears  that 
WUUam  A.  Wleboldt  on  the  20th  of  July, 
1903,  was  the  owner  of  lots  5,  6,  7,  8,  9,  and 
10,  and  lots  44,  46,  46,  47,  48,  49,  and  50,  and 
the  relators  were  the  owners  of  lots  64  and 
55,  in  a  block  situated  in  the  city  of  Chicago 


"Which  was  bounded  by  Milwaukee  avenue. 
North  Ashland  avenue,  Bauwans  street,  and 
Elk  street,  and  which  block  was  intersected 
by  an  alley  16  feet  wide,  running  parallel  with 
Milwaukee  avenue  and  Baufrans  street  from 
Elk  street  to  North  Ashland  avenue;  that 
lots  6  to  10,  Inclusive,  fronted  on  Bauwans 
street,  and  lots  44  to  60,  inclusive,  on  Mil- 
waukee avenue ;  that  lots  5  to  10  are  situated 
directly  across  said  16-foot  alley  from  lots 
45  to  60;  that  Wleboldt  was  the  owner  of  a 
large  building  situated  on  lots  6  and  7,  front- 
ing on  Bauwans  street,  and  another  on  lots 
44  to  60,  fronting  on  Milwaukee  avenue,  in 
which  buildings  Wleboldt  and  Hansen  car- 
ried on  a  department  store;  that  on  July  20, 
1903,  the  city  council  of  the  city  of  Chicago, 
by  a  three-fourths  majority  vote,  vacated  the 
portion  of  the  alley  between  lots  6,  7,  8,  9, 
and  part  of  lot  10,  and  lots  49,  48,  47,  46,  and 
part  of  lot  46;  that  the  ordinance  of  vaca- 
tion provided  that  Wleboldt  should  accept  the 
ordinance  within  30  days,  and  in  considera- 
tion of  the  vacation  of  said  alley,  and  in  lieu 
thereof,  he  should  dedicate  for  public  use  the 
southeasterly  16  feet  of  lot  5  and  the  south- 
easterly 16  feet  of  lot  10,  and  pay  one-half  of 
the  expense  of  paving,  with  brick,  Bauwans 
street  from  North  Ashland  avenue  to  Elk 
street,  and  pay  to  the  city  annually  $100,  and 
give  to  the  city  a  bond  in  the  sum  of  $5,000, 
conditioned  that  he  would  carry  out  the  pro- 
visions of  said  ordinance,  and  keep  the  city 
harmless  from  any  damages  by  reason  of  the 
passage  and  enforcement  of  said  ordinance. 
Wleboldt  accepted  the  ordinance,  and  com- 
piled with  its  provisions  by  dedicating  to  the 
city,  for  the  use  of  the  public,  those  parts 
of  lots  5  and  10  which  the  ordinance  pro- 
vided should  be  dedicated,  and  the  city  ac- 
cepted the  same,  and  the  alleys  so  dedicated 
have  since  been  used  by  the  public. 

In  1903,  after  the  passage  of  said  ordinance, 
the  acceptance  of  the  same  by  Wleboldt,  and 
the  dedication  of  said  portions  of  said  lots  6 
and  10  to  the  city,  Wleboldt,  under  a  permit 
issued  to  him  by  the  city,  constructed  a  large 
building  on  lots  8  and  9,  and  that  portion  of 
lot  10  not  dedicated  as  an  alley  and  the  por- 
tion of  the  alley  vacated  by  said  ordinance, 
and  thereby  connected  said  new  building  with 
his  old  buildings  and  made  one  continuous 
building,  which  building  has  since  been  oc- 
cupied by  Wleboldt  &  Hansen,  and  which 
new  building  cost  Wleboldt  $40,000.  The 
present  alley  affords  access  to  the  rear  of 
every  lot  In  the  block  except  those  lots  cover- 
ed by  said  building  as  now  constructed;  the 
only  change  In  the  accommodation  of  the 
property  owners  of  said  block  being  that  to 
pass  through  the  alley  from  Elk  street  to 
North  Ashland  avenue  It  is  now  necessary  to 
follow  the  old  alley  to  lot  6,  then  the  new  al- 
ley to  Bauwans  street,  then  Bauwans  street 
to  the  entrance  to  the  new  alley  on  lot  10, 
then  along  the  new  alley  to  the  old  alley,  and 
then  along  the  old  alley  to  North  Ashland 
avenue. 
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The  fonowing  plat  shows  the  block  of 
ground  bounded  by  Milwaukee  avenue.  North 
Ashland  avenue,  Bauwans  street,  and  Elk 
street,  and  the  16-foot  alley  across  said  block, 
as  originally  platted.  It  also  shows  the  loca- 
tion of  relators'  property,  the  Wleboldt  prop- 
erty, and  the  new  alleys  on  lots  5  and  10,  as 
they  were  In  use  by  the  public  at  the  time  the 
petition  was  filed: 


or  closing  of  any  street  or  alley,  the  same 
shall  be  ascertained  and  paid  as  provided  by 
law.  Hurd's  Rev.  St.  1905,  c.  146,  S  1,  p. 
2042.  Whether  it  Is  expedient  to  vacate  a 
street  or  alley  is  a  question  for  legislative 
decision;  and,  when  the  authority  to  discon- 
tinue Is  delegated  to  local  officers  and  no  re- 
strictions are  placed  upon  its  exercise,  the  of- 
ficers are  invested  with  a  very  broad  discre- 
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Winston,  Lowry  &  McGinn  (Charles  F. 
Lowry,  of  counsel),  for  appellants.  -Loesch, 
Scofleld  &  Loesch,  for  appellees  William  A. 
Wleboldt  and  Carl  Hansen.  Clyde  L.  Day 
and  George  W.  Miller  (Edward  J.  Brundage, 
Corp.  Ckjunsel,  of  counsel),  for  other  appellees. 

HAND,  C.  3.  (after  statbig  the  facts  as 
above).  The  statute  provides  that  the  city 
council  in  cities,  and  the  president  and  board 
of  trustees  in  villages,  shall  have  power  to 
lay  out,  establish,  open,  alter,  widen,  extend, 
grade,  pave,  or  otherwise  improve  streets,  av- 
enues, sidewalks,  wharves,  parks,  and  public 
grounds,  and  vacate  the  same  (Hurd's  Rev. 
St.  1905,  c.  24,  art  5, 1 1,  par.  7,  p.  299),  pro- 
vided no  city  council  of  any  city  or  board 
of  trustees  of  any  village  or  town  shall  have 
the  power  to  vacate  or  close  any  street  or 
alley,  or  any  part  thereof,  except  upon  a 
three-fourths  majority  vote  of  all  the  alder- 
men of  the  city  or  trustees  of  the  village  or 
town  authorized  by  law  to  be  elected,  such 
vote  to  l)e  taken  by  ayes  and  noes  and  entered 
on  the  record  of  the  council  or  board,  and, 
where  property  is  damaged  by  the  vacation 


tion,  and  unless  their  discretion  has  been 
abused  the  courts  cannot  interfere.  This  is  In 
accordance  with  the  general  rule  that,  where 
officers  are  Invested  with  discretionary  pow- 
ers, courts  will  not  substitute  their  Judgment 
for  that  of  the  officers  Invested  by  law  with 
the  right  to  determine  upon  the  necessity  or 
expediency  of  doing  a  designated  act  Elliott 
on  Roads  and  Streets  (2d  Ed.)  S  879. 

The  main  contention  of  the  appellants  here 
is  that  it  appears  that  the  alley  in  question 
was  vacated  by  the  city  council  solely  for 
the  benefit  of  Wleboldt,  and  that  the  ordi- 
nance vacating  said  alley,  for  that  reason,  is 
void,  and  reliance  to  sustain  that  position  is 
largely  placed  upon  the  authority  of  Ligare 
V.  City  of  Chicago,  139  111.  46,  28  N.  E.  934, 
32  Am.  St  Rep.  179,  Smith  v.  McDowell,  148 
111.  51,  35  N.  E.  141,  22  L.  R.  A.  393,  and  F^eld 
V.  Barling,  149  111.  556,  37  N.  B.  850.  24  L.  R. 
A.  406,  41  Am.  St  Rep.  311.  In  the  Ligare 
Case  it  was  sought  to  condemn  a  strip  of 
land  for  a  street,  and  then  to  dedicate  the 
street  to  railroad  purposes,  and  it  was  held 
that  the  property  was  being  taken  indirectly 
for  a  private  purpose,  which  could  not  be 
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done  under  the  right  of  eminent  domain; 
and  in  the  Smith  Case  the  Tillage  of  Chats- 
worth  sought  to  vacate  a  atrip  In  one  of  the 
business  streets  of  said  village,  5  feet  wide 
and  85  feet  long,  adjoining  a  business  block 
which  Smith,  the  president  of  the  board  of 
trustees,  proposed  to  construct  adjoining 
Fourth  street.  In  said  town,  and  to  ^lonate 
said  strip  to  Smith  for  an  areaway  to  con- 
nect the  street  with  the  basement  of  said 
proposed  building,  and  it  was  held  that  a 
portion  of  a  public  street  could  not  thus  be 
destroyed;  and  In  the  Field  Case  Marshall 
Field  &  Co.  sought  to  bridge  the  all^  In  the 
rear  of  their  retail  store,  In  the  city  of  Chi- 
cago, So  as  to.  connect  the  two  buildings  upon 
either  side  of  the  alley,  and  It  was  held  that 
to  permit  such  use  of  the  alley  was  an  at- 
tempted dedication  of  the  use  of  a  part  of 
said  alley  to  a  private  purpose,  which  could 
not  be  done.  The  authorities  above  cited, 
however,  recognize  the  fact  that  a  municipal 
corporation,  when  the  mundpal  authorities. 
In  the  exercise  of  the  discretion  reposed  in 
th«n,  determine  that  a  public  street  or  alley 
Is  DO  longer  required  for  public  use,  have 
the  right  to  vacate  such  street  or  alley; 
and  such  must  necessarily  be  the  rule  in  force 
In  this  state,  or  the  power  conferred  upon 
such  municipalities  by  the  statute  would  be 
entirely  abrogated. 

In  Village  of  Hyde  Park  v.  Dunham,  85 
ni.  569,  577,  the  court  said:  "The  corporate 
authorities  of  Hyde  Park  are  vested  with 
complete  control,  as  Is  every  other  munici- 
pal corporation,  over  its  streets.  -  They  may 
contract  or  widen  them  whenever.  In  their 
opinion,  the  public  good  shall  so  require. 
Proper^  owners  purchase  and  bold  subject 
to  these  powers,  and  they  have  no  vested 
right  to  deny  the  widening,  contracting,  or 
otherwise  improving  any  street  The  dam- 
age which  tb^  may  sustain  in  consequence 
of  the  exercise  of  such  powers,  where  their 
property  is  neither  taken  nor  directly  injur- 
ed thereby,  is  too  remote  and  contingent  to 
be  susceptible  of  accurate  computation,  and, 
if  for  every  such  damage  compensation  must 
be  made,  public  Improvements  will  become 
so  burdensome  as  to  be  beyond  the  capacity 
of  municipal  corporations  to  bear."  In 
Meyer  t.  Village  of  Teutopolis,  131  111.  552, 
23  N.  El.  651,  which  was  approved  In  the 
Smith  Case,  supra,  It  was  expressly  held 
that  the  Legislature,  in  the  atmence  of  spe- 
cial constitutional  restrictions,  by  virtue  of 
its  plenary  power,  may  vacate  or  discontinue 
streets  or  highways  or  authorize  municipal 
corporations  to  «lo  so,  and  that  under  the 
authority  of  paragraph  7,  art  6,  of  the  gen- 
eral law  relating  to  cities  and  villages,  the 
village  board  or  city  council  may,  without 
any  judicial  determination,  constitutionally 
order  a  vacation  of  a  street,  and  that  this 
power,  when  exercised  with  due  regard  to 
the  rights  of  individuals,  will  not  be  restrain- 
ed at  the  suit  of  the  property  owner  ciaim- 
bkg  that  be  is  interested  In  keeping  open  the 


streets.  On  page  555  of  131  III.,  page  651 
of  23  N.  EL,  the  court  speaking  by  Mr.  Jus- 
tice Bailey,  said:  "The  village  of  Teutopolis 
is  a  municipal  corporation  organized  under 
the  general  law  in  relation  to  cities  and  vil- 
lages, and  by  paragraph  7,  art  S,  of  that  act 
the  president  and  board  of  trustees  of  said 
village  are  given  authority  to  vacate  streets 
within  the  village.  The  plenary  power  of  the 
Legislature  over  streets  and  highways  is  such 
that  it  may,  in  the  absence  of  special  consti- 
tutional restrictions,  vacate  or  discontinue 
them  or  invest  municipal  corporations  with 
this  authority.  Without  a  judicial  determina- 
tion a  municipal  corporation,  under  the  author- 
ity conferred  by  its  charter  to  'locate  and 
establish  streets  and  alleys,  and  to  vacate  tbe 
same,'  may  constitutionally  order  a  vacation 
of  a  street;  and  this  power,  when  exercised 
with  due  regard  to  individual  rights,  will 
not  be  restrained  at  the  instance  of  a  proper- 
ty owner  claiming  that  he  is  interested  4tt 
keeping  open  the  streets  dedicated  to  the 
public.  2  Dillon  on  Mun.  Corp.  f  666,  and 
authorities  cited  in  note."  In  Parker  v. 
Catholic  Bishop  of  Chicago.  146  111,  158,  34 
N.  VJ.  473,  the  city  council  of  the  city  of  Chi- 
cago, by  ordinance,  vacated  an  alley  which 
was  situated,  with  reference  to  the  property 
of  the  bishop,  similarly  to  the  alley  in  this 
case  to  the  property  of  Wieboldt  and  the 
vacation  was  sustained  by  the  court  The 
court  on  page  165  of  146  111.,  page  474  of 
34  N.  E.,  said:  "The  municipality  holds  tbe 
streets  and  alleys  of  the  city  In  trust  for 
the  general  public,  and  by  the  statute  la 
given  power  to  vacate  the  same  whenever 
tbe  p«bllc  Interest  or  convenience,  in  tbe  ex- 
ercise of  a  reasonable  discretion,  shall  seem 
to  such  authority  to  require  it  Kurd's  Rev. 
St  1905,  par.  7,  {  1,  art  5,  c  24." 

The  relators  in  this  case  were  not  deprived 
of  the  use  of  the  alley  in  the  rear  of  their 
property  or  of  access  to  and  from  tbe  public 
streets  of  the  city,  and  this  court  cannot  say 
as  a  matter  of  law  that  the  inconvenience  to 
which  they  are  put  by  the  change  made  by 
the  ordinance  is  such  a  clear  abuse  of  the 
discretion  vested  in  the  city  council  as  to 
justify  this  court  in  holding  tbe  ordinance 
void.  Neither  is  the  vacation  of  the  alley 
affected  by  the  fact  that  the  portion  of  the 
alley  vacated  may,  as  a  result  of  the  action 
of  the  city  council,  have  become  the  private 
property  of  Wieboldt  In  the  Meyer  Case, 
on  page  556  of  131  111.,  page  651  of  23  N.  B.. 
it  was  said:  "Nor  can  it  be  said  that  tbe 
validity  of  the  proceedings  by  which  a  street 
is  vacated  is  at  all  affected  by  the  fact  that 
the  land  embraced  within  the  street  thereby 
becomes  private  property.  Nor  is  it  material 
whether  private  ownership  results  from  the 
rule  that  upon  the  discontinuance  of  ad  ease- 
ment in  a  public  highway,  the  freehold  or 
soil  reverts  to  the  owner  of  the  adjoining 
land  or  that  such  ownership  is  acquired  by 
subsequent  conveyance  from  the  municipality. 
Nor  does  it  seem  material  that  the  vacation 
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is  made  wltb  the  view  or  Intention  of  vest- 
ing the  adjoining  proprietors  wiUi  tlie  own- 
ersbip  of  the  land  embraced  witbln  tbe 
street  Tbat  merely  goes  to  tbe  motiye  by 
which  tbe  act  of  racatlon  is  performed,  and 
in  tbat,  as  in  all  legislative  acts,  tbe  motives 
by  which  the  legislative  l>ody  is  actuated  are 
immaterial  and  cannot  be  inquired  into. 
Oooley's  Const.  Lim.  (5tb  Ed.)  222;  Dillon 
on  Mun.  Corp.  {  313."  And  in  Parker  v. 
Catholic  Bishop,  146  III  165,.  84  N.  E.  474, 
It  is  said:  "It  can  vaake  no  difference,  as 
to  the  power  of  the  municipality,  whether  the 
fee  remains  in  tbe  city,  reverts  to  tbe  original 
dedicator,  or  passes  by  operation  of  law  to 
the  adjoining  owners ;  nor  will  the  fact  tbat 
the  use  of  tbe  alley  or  street  passes  to  a 
private  individual  or  corporation  necessarily 
render  It  an  exercise  of  power  for  a  private 
and  not  for  a  public  purpose." 

We  think,  therefore,  the  court  was  correct 
in  holding  the  power  vested  in  the  city  coun- 
cil to  vacate  the  portion  of  the  alley  now 
occupied  by  the  building,  in  part,  of  Wieboldt, 
was  not  so  far  abused  as  to  maice  such  vaca- 
tion void.  If,  however,  we  were  in  doubt  as 
to  the  power  6f  the  city  council  to  vacate  the 
portion  of  said  alley  vacated,  we  thinic  the 
city  council  by  the  passage  of  said  ordinance 
and  the  granting  of  the  permit  to  Wieboldt 
to  erect  thereon  a  building  connecting  tbe  two 
buildings  formerly  owned  by  him,  and  by 
said  action  inducing  Wieboldt  to  dedicate  to 
tbe  city  a  portion  of  lots  5  and  10  and  to 
otherwise  comply  wltb  the  terms  of  said  or- 
dinance, has  estopped  itself  to  now  evict  Wle- 
boldt  from  tbe  possession  of  the  portion  of 
said  alley  vacated  by  tbe  city  councH  and 
now  In  the  occupancy  of  Wieboldt  by  his 
building  (City  of  Peoria  v.  Johnston,  56  111. 
45 ;  St  Louis,  Alton  &  Terre  Haute  Railroad 
Co.  V.  City  of  Belleville,  122  111.  376,  12  N. 
E.  680;  Village  of  Auburn  v.  Goodwin,  128 
III.  67,  21  N.  B.  212;  City  of  CarlinvlUe  v. 
CasUe,  177  111.  105,  52  N.  E.  383,  69  Am.  St 
Rep.  212 ;  People  v.  City  of  Rock  Island,  215 
111.  488,  74  N.  E.  437,  106  Am.  St  Rep.  70), 
and,  if  tbe  city  is  estopped,  such  estoppel  is 
binding  upon  tbe  relators  (People  v.  Blockl, 
203  111.  363,  67  N.  E.  809). 

In  the  Rock  Island  Case,  on  page  405  of 
215  111.,  page  440  of  74  N.  B.  (106  Am.  St 
Rep.  79),  it  was  said:  ^'It  has  frequently  been 
decided  that  the  doctrine  of  estoppel  In  pais 
is  applicable  to  municipal  corporations. 
•  *  •  Where  a  party,  acting  in  good  faith 
under  affirmative  acts  of  a  city,  has  made 
such  expensive  and  permanent  Improvements 
tbat  it  would  be  highly  inequitable  and  un- 
just to  destroy  the  rights  acquired,  the  doc- 
trine of  equitable  estoppel  will  be  applied. 
Tbe  hardships  tbat  would  result  from  a  con- 
trary holding,  and  the  necessity  of  raising  an 
estoppel  in  particular  cases  to  prevent  fraud 
and  injustice,  have  induced  the  establishment 
of  the  rule,  and  it  has  been  several  times 
said  tbat  there  Is  neither  danger  to  tbe  pub- 
lic nor  Injustice  in  tbe  application  of  tbe  doc- 


trine. In  the  exercise  of  proper  diligence  the 
public  authorities  may  prevent  encroachments 
upon  public  right  and,  if  they  do  not  ^ny 
citizen  may  take  the  necessary  steps  to  do 
so,  and  If  there  is  not  only  a  failure  to  act 
by  either,  but  affirmative  action  by  tbe  pub- 
lic authorities  with  the  apparent  approval  of 
every  x>ne  interested,  under  which  the  situa- 
tion Is  changed  and  permanent  improvements 
are  made,  the  principles  of  equity  require 
that  the  public  should  be  estopped.  Tbe  doc- 
trine has  been  applied  in  Chicago,  Rock  Is- 
land &  Pacific  Railroad  Co.  v.  City  of  Joliet, 
79  111.  25,  Chicago  &  Northwestern  Railway 
Co.  V.  People  ex  rel.,  91  111.  251,  County  of 
Piatt  V.  Goodell,  97  111.  84,  Martel  v.  City  of 
East  St  Louis,  94  lU.  67,  and  City  of  Chi- 
cago V.  Union  Stockyards  &  Transit  C!o.,  161 
111.  224,  45  N.  E.  430,  35  li.  R.  A.  281." 

The  right  to  tbe  writ  of  mandamus  is  not 
an  absolute  one,  and  It  should  be  Issued  or 
denied  In  a  case  like  this,  as  the  court  may 
deem  proper,  In  the  exercise  of  a  sound  ju- 
dicial discretion.  The  ordinance  was  an  af- 
firmative act  by  the  city  council  of  the  dty 
of  Chicago  vacating  the  portion  of  the  alley 
now  occupied  by  the  buUding  of  Wieboldt 
under  which  ordinance  tbe  situation  of  the 
respondent  Wieboldt  and  tbe  conditions  of 
the  locus  In  quo  have  been  materially  chang- 
ed. Permanent  Improvements  have  been 
made  at  a  large  expenditure  of  money,  and 
money  has  been  paid  to  the  city  and  expend- 
ed in  paving  a  public  street  of  the  .dty,  and 
property  has  been  dedicated  to  tbe  city  by 
Wieboldt,  relying  upon  the  action  of  the  dty 
council,  and  to  now  deprive  him  of  tbe  rights 
secured  by  said  ordinance  would  be  a  fraud 
upon  him,  and  would  result  in  no  particular 
benefit  to  tbe  relators. 

In  view  of  all  tbe  facts  disclosed  by  this 
record,  we  are  of  the  opinion  the  Judgment 
of  the  Appellate  Court  affirming  tbe  Judg- 
ment of  tbe  circuit  court  was  right,  and  that 
the  Judgment  of  the  Appellate  Court  should 
be  affirmed.  The  Judgment  of  the  Appellate 
Court  will  therefore  be  affirmed. 

Judgment  affirmed. 

FARMER  and  VICKERS,  JJ.  (specially 
concurring).  We  concur  in  the  affirmance  of 
the  Judgment  of  the  Appellate  Ck>urt  on  the 
ground  tbat  appellants  are  now  estopped  to 
Insist  upon  tbe  vacation  of  the  alley,  but  we 
do  not  concur  in  tbat  portion  of  the  opinion 
holding  that  the  vacation  was  in  the  first  in- 
stance a  valid  exerdse  of  tbe  power  of  the 
city  council.  The  ordinance  vacating  tbe 
alley  was  passed  for  the  purpose  of  permit- 
ting appellee  to  erect  a  building  on  the  ground 
vacated,  to  be  occupied  by  him  in  the  con- 
duct of  his  own  private  business.  Tbe  in- 
ducement for  tbe  vacation  was  tbe  agreement 
of  Wieboldt  to  pay  one-half  the  expense  of 
paving  Bauwans  street  from  North  Ashland 
avenue  to  Elk  street,  and  to  pay  tbe 'city, 
annually  $100.  This  court  has  repeatedly 
held  that  cities  hold  their  streets  and  alleys 
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in  trust  for  the  ose-  and  benefit  of  the  pub- 
lic, and  they  have  no  power  to  vacate  them 
tor  the  purpose  of  devoting  them  to  the  ex- 
clusive use  and  benefit  of  a  private  person. 
Smith  V.  McDowell.  148  111.  51,  35  N.  E.  141, 
22  Lw  R.  A.  393;  Pennsylvania  Co.  v.  City  of 
Chicago,  181  111.  288,  54  N.  E.  825,  53  L.  a.  A. 
223. 


(2M  ni.  M) 

JONES  &  DOMMPRSNAS  CO.  T.  CBART. 

(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  Contracts  —  Modification  —  Cortbacts 
TJrdeb  Seal. 

An  executory  contract  under  seal  cannot  be 
modified  or  changed  by  an  agreement  not  under 
Real ;  but  if  a  sealed  contract,  as  modified,  has 
been  executed,  the  contract,  as  executed,  will  not 
be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die 
vol.  11,  Contracts,  8  1124.] 

2.  GOBPOBATIONS— RSFBESEnTATION    BT   OVFI- 
CEBS— PbESIDENT. 

A  corporation  acts  through  its  president, 
and  through  him  executes  its  contracts  and 
agreements,  and  In  the  absence  of  proof  to  the 
contrary  he  will  be  presumed  to  have  authority 
to  represent  the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §  1612.] 

3.  Appeai/— Exceptions— Nbcesbitt  —  Find- 
ings OF  Master. 

A  finding  of  fact  by  a  master,  not  excepted 
tov  is  binding,  and  cannot  be  reviewed  in  the 
Supreme  Court. 

[EJd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  |  1553.] 

4  Patents — Licenses  and  Contbacts— Fob- 
teitube  of  Licenses. 

A  contract  giving  a  license  to  manufacture 
and  sell  patented  saws  required  quarterly  re- 
ports by  licensee,  under  oath,  of  all  saws  sold 
during  the  previous  quarter,  and  provided  that 
the  royalty  to  be  paid  should  be  estimated  on  the 
amount  collected,  and  that  for  a  failure  to  make 
reports  or  payments  as  required  the  contract 
might  be  terminated.  The  requirement  that  the 
reports  be  sworn  to  was  not  enforced  by  the 
owner  of  the  patent,  the  quarterly  payments  of 
royalty  being  made  on  unverified  reports  pre- 
Mured  by  licensee  and  submitted  to  the  owner. 
During  a  quarter  licensee  had  a  settlement  with 
the  owner  through  its  president,  and  paid  all 
royalty  then  due,  and  also  royalty  in  advance  to 
the  following  quarter,  whereupon  the  president 
.  and  sedtetary  of  the  owner,  who  held  its  stock, 
sold  the  same.  The  purchasers  ot  the  stock 
during  the  same  quarter  asked  licensee  to  make 
a  report  on  the  first  of  the  following  quarter, 
and  ncensee  informing  tbem  that  the  royalty  had 
been  paid,  and  declining  to  show  hu  books, 
thereafter,  during  the  following  quarter,  the 
pnrchasers  notified  licensee  that  the  contract  was 
terminated  because  of  his  failure  to  comply 
therewith.  Held,  that  purchasers,  under  such 
circumstances,  should  not  be  i)ermitted  to  forfeit 
the  license. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  ^ppeal  from  Superior  Court,  Cook 
County;    W.  M.  McEwen,  Judge. 

Bill  by  the  Jones  &  Dommersnas  Compa- 
ny against  Hamilton  Crary.  From  a  Judg- 
ment of  the  Appellate  Court  reversing  a 
Judgment  of  the  Superior  Court  for  complain- 
ant, and  remanding  the  cause  with  direc- 
tions to  enter  a  decree  dismissing  the  bill, 
ooiQplainant  api>eals.    Afflrmed. 


This  was  a  bill  in  equity  filed  by  the  Jones 
&  Dommersnas  Company  against  Hamilton 
Crary  to  declare  a  forfeiture  of  a  license  to 
manufacture  and  sell,  under  a  patent,  "fret 
or  scroll  saws,"  upon  the  ground  that  the  de- 
fendant had  failed  to  make  a  sworn  report 
to  the  complainant  of  the  number  of  such 
saws  sold  by  him,  and  the  amount  received 
therefor,  during  the  quarter  ending  January 
1,  1004.  The  bill  was  subsequently  amended 
so  as  to  charge  that  the  defendant  was  large- 
ly indebted  to  the  complainant  for  royalty 
upon  saws  sold  under  said  license  during 
said  quarter.  An  answer  and  replication 
were  filed,  and  the  cause  was  referred  to  a 
master  to  take  the  proofs  and  report  his  con- 
clusions. The  master  reported  that  the  de- 
fendant was  not  Indebted  to  the  complai- 
nant on  the  1st  day  of  January,  1904,  in  any 
sum  for  royalties  under  said  license,  but  that 
be  bad  failed  to  make  a  sworn  report  of  the 
number  of  saws,  and  the  amount  thereof,  be 
had  sold  under  said  license  during  the  quar- 
ter ending  January  1,  1904,  and  that  by  rea- 
son of  a  failure  to  make  such  sworn  report 
the  complainant  was  entitled  to  have  tbe 
right  of  the  defendant  to  manufacture  and 
sell  said  saws  under  said  Hcense  forfeited. 
The  superior  court,  after  having  overruled 
exceptions  to  said  report,  filed  by  the  defend- 
ant, entered  a  decree  forfeiting  the  defend- 
ant's right  to  manufacture  and  sell  said  saws 
under  said  license,  and  enjoined  the  defend-i 
ant  from  manufacturing  or  selling  said  saws. 
The  defendant  appealed  to  the  Appellate 
Court  for  the  First  District,  where  the  de- 
cree of  the  superior  court  was  reversed  and 
the  case  was  remanded  to  the  superior  court, 
with  directions  to  enter  a  decree  dismissing 
said  bill,  and  the  complainant  has  prosecut- 
ed an  appeal  to  this  court 

It  appears  from  the  evidence:  That  the 
appellant  was  the  owner  of  a  certain  patent. 
That  on  December  11,  1901,  It  made  a  con- 
tract In  writing  with  the  appellee,  whereby 
It  gave  appellee  the  right  to  manufacture 
and  sell  saws  under  said  patent  during  tbe 
life  thereof.  That  the  appellee  was  (1)  to 
make  full  and  true  reports,  under  oath,  on 
or  before  the  lOtb  day  of  January,  April, 
July,  and  October  in  each  year,  of  all  saws 
sold  during  the  previous  quarter;  (2)  that 
appellee  was  to  pay  to  appellant  as  royalty 
the  sum  of  6  per  cent  upon  tbe  gross  sum 
collected  by  him  on  account  of  such  sales 
each  quarter;  (3)  that  for  a  failure  to  make 
reports  or  payments,  as  provided  in  said  con- 
tract, for  a  period  of  30  days  after  either  of 
the  dates  above  mentioned,  appellant  might 
terminate  the  license  by  a  written  notice  to 
that  effect  served  upon  appellee;  (4)  that  ap- 
pellee, after  the  first  year,  was  to  pay  royal- 
ty upon  6,000  saws  whether  he  sold  that 
number  or  not.  At  the  time  the  contract  was 
executed  John  F,  Dommersnas  and  Arthur 
Jones  were  the  owners  of  the  stock  of  the 
appellant,  and  they  continued  to  own  said 
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stock  nntil  November  12,  1903.  Dommersnas 
was  president  and  Jones  secretary  of  appel- 
lant. Dnrlng  the  time  prior  to  November 
12,  1903,  no  Bwom  reports  were  made  by  ap- 
pellee to  the  appellant,  the  quarterly  pay- 
ments of  royalty  up  to  that  date  being  made 
upon  statements  not  sworn  to,  prepared  by 
appellee  and  submitted  to  the  appellant 
That  on  the  12th  day  of  November,  1903, 
the  appellee  had  a  settlement  with  the  ap- 
pellant, through  its  then  president,  and  paid 
all  royalty  then  dne  the  appellant,  and  also 
paid  to  the  appellant  the  royalty,  in  advance, 
up  to  January  1,  1904.  On  November  12, 
1903,  Dommersnas  and  Jones  sold  their  stpck 
In  the  appellant  to  Arthur  James  and  James 
A.  Donnelly,  and  resigned,  respectively,  as 
president  and  secretary  of  the  appellant,  and 
James  was  elected  president  and  Donnelly 
was  elected  secretary  of  the  appellant.  On 
December  8,  1903,  James,  as  president  of  the 
appellant,  wrote  the.  appellee  apprising  him 
of  the  change  In  the  officers  of  the  appellant, 
and  asked  for  a  report  showing  what  had 
been  done  by  the  appellee  under  said  license 
prior  to  that  date.  On  December  lOtb,  the 
appellee  replied,  stating  that  all  he  could  say 
was  that  thb  royalty  had  been  paid  to  Janu- 
ary 1,  1904,  and  Invited  the  new  officers  of 
the  appellant  to  call  and  see  blm.  About 
the  middle  of  December,  1903,  James  and 
Donnelly  called  upon  the  appellee  and  asked 
blm  to  make  a  report  on  January  1,  1904, 
of  the  business  be  had  done  under  the  license 
with  appellant,  and  demanded  to  be  shown 
his  books.  The  appellee  declined  to  show 
them  his  books,  and  again  Informed  them 
that  all  royalty  had  been  paid  to  January 
1,  1904.  On  February  13,  1904.  appellant 
notified  appellee.  In  writing,  that  he  had  vio- 
lated his  contract,  and  that  by  reason  of 
his  failure  to  comply  with  said  contract  the 
appellant  had  elected  to  terminate  said  con- 
tract 

Randall  W.  Bums,  for  appellant  Fred  D. 
Jackson  and  George  N.  B.  Lowes,  for  appel- 

HAND,  C.  X  (after  stating  the  facts  as 
above).  It  Is  first  contended  that  the  con- 
tract between  appellant  and  appellee  belug 
In  writing  and  under  seal,  it  could  not  be 
changed  or  any  of  Its  provisions  waived  by 
parol.  The  law  Is  well  settled  in  this  state 
that  an  executory  contract  under  seal  can- 
not be  modified  or  changed  by  an  agreement 
not  under  seal.  If,  however,  a  sealed  con- 
tract, as  modified,  has  been  executed,  the 
rule  above  announced  does  not  apply,  and 
the  contract  as  executed,  will  not  be  dis- 
turbed. Snow  V.  Griesheimer,  220  III.  106, 
7T  N.  E.  110. 

It  Is  next  contended  that  Dommersnasi 
the  president  of  the  appellant,  was  without 
power  to  waive  the  provision  of  the  contract 
with  appellee  that  he  should  make  sworn 
reports  of  the  business  he  did  quarterly  un- 


der said  license,  or  to  receive  royalties  upon 
said  contract  in  advance.  THe  general  rule 
is  a  corporution  acts  through  Its  president, 
and  through  him  executes  Its  contracts  and 
agreements,  and  In  the  absence  of  proof  to 
the  contrary  he  will  be  presumed  to  have 
authority  to  represent  the  corporation.  Mit- 
chell T.  Deeds,  49  111.  410,  9o  Am.  Dec.  621; 
Union  Mutual  IJfe  Ins.  Co.  v.  White,  106 
111.  67;  Anderson  Tran.sfer  Co.  v.  Fuller, 
174  IlL  221.  51  N.  E.  251;  Domestic  BuUd- 
Ing  Ass'n  V.  Guadiano.  195  III.  222,  63  N.  E. 
08;  Traders'  Mutual  Life  Ins.  Co.  v.  John- 
son, 200  111.  359,  65  N.  E.  634. 

It  is  also  contended  that  the  evidence 
shows  that  the  appellee  was  largely  indebt- 
ed to  the  appellant  January  1,  1904.  The 
master  found  as  a  fact  that  the  appellee 
was  not  Indebted  to  the  appellant  on  that 
date.  The  appellant  did  not  except  to  that 
finding  of  fact  and  it  Is  bound  thereby,  and 
cannot  have  that  finding  reviewed  In  this 
court  Jewell  v.  Rock  River  Paper  Co.,  101 
III.  67;  Cheltenham  Improvement  Co.  v. 
Whitehead,  128  111.  279,  21  N.  E.  569;  Ennes- 
ser  V.  Hudek,  169  111.  494,  48  N.  E.  673;  Mar- 
ble V.  Thomas,  178  111.  540,  53  N.  E.  354. 

The  only  question  open  for  review  In  this 
court,  therefore,  is,  was  the  superior  court 
Justified  in  forfeiting  said  license  on  the 
ground  that  the  appellee  had  failed  to  make 
sworn  reports  quarterly.  In  accordance  with 
the  terms  of  said  contract?  The  law  does 
not  favor  forfeitures.  A  clear  case,  appeal- 
ing to  the  principles  of  Justice,  must  there- 
fore be  made  out  before  a  court  of  equity 
will  enforce  a  forfeiture.  Voris  v.  Rensbaw, 
49  111.  426;  Palmer  v.  Ford,  70  111.  369;  EUng 
V. 'Radeke,  175  111.  72,  51  N.  B.  698.  The 
former  president  of  the  appellant  had  never 
enforced  the  part  of  the  contract  requiring 
that  the  reports  of  the  appellee  be  sworn 
to,  and  the  royalty  under  the  contract  had 
all  been  paid  to  January  1,  1904.  We  think, 
therefore,  that  the  appellant  should  not  have 
been  permitted,  under  the  circumstances  dis- 
closed by  this  record,  to  forfeit  appellee's  li- 
cense to  manufacture  and  sell  the  saws  men- 
tioned in  said  contract  at  the  time  fiie  bill 
was  filed.  The  right  to  forfeit  said  contract 
upon  30  days'  notice  was  largely  a  means 
provided  to  enforce  the  payment  of  the  roy- 
alty reserved  under  said  contract,  and  as 
there  coulc  be  nothing  due  or  to  report  un- 
der the  contract  until  April  1.  1904,  the  no- 
tice of  forfeiture  served  on  February  13, 
1904,  was  premature. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed.  i 

(133  III.  sua 
OLIVER  et  al.  v.  BATTLER. 
(Supreme  Conn  of  Illinois.    April  23, 1908.)    ' 

1.   APPEAIr-REVIKW— DEGISIORS    or  ISTEBia- 

oiATE  CouBTB— Findings  of  Fact. 

On  appeal  to  the  Supreme  Court  from  tlie 
Appellate  Court,  error  cannot  be  assigned  that 
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a  finding  of  (act  incorporated  in  th«  jadgment 
of  tlie  Appellate  Court  different  from  the  finding 
of  tlie  trial  court  is  incorrect. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  8,  Appeal  and  Error.  {§  4322-^352.] 

2.  BbOKEBS— SUFFICIENCT   OF    SEBVICES— CON- 

TBACT  Nbootiated  Diffebent   fbom  That 

Adthobized. 

In  an  action  by  real  estate  brokers  for  com- 
missions, tbey  cannot  show  that  an  option  in  tlie 
contract  of  sale  negotiated  by  them  to  pay  on 
or  before  the  due  date  of  deferred  payments 
was  of  no  consequence  to  the  purchaser,  and 
that  he  would  have  taken  the  property  without 
that  option,  which  was  not  contained  in  the  au- 
thority to  the  brokers  to  sell. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8.  Brokers,  H  66,  67.] 

3.  Same— AuTHOBiTY  Confebbed. 

A  contract  of  sale  of  real  estate  negotiated 
by  brokers,  reciting  a  deposit  of  $2,000,  and 
binding  the  purchaser  to  pay  $10,500  within 
five  days  after  title  should  be  examined  and 
found  good  or  accepted  by  him,  and  giving  him 
an  option  to  pay  the  deferred  payments  on  or 
before  the  due  dates  of  one,  two,  and  three  years 
from  delivery  of  the  deed,  was  not  within  the 
authority  of  the  brokers  to  sell  at  the  price  of 
$50,000,  payable  one-fourth  in  cash,  the  balance 
in  one,  two,  and  three  years,  so  as  to  entitle  the 
brokers  to  commissions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Brokers,  {§  66,  67.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County:  Axel  Chytraus,  Judge. 

Action  by  Walter  D.  Oliver  and  others,  real 
estate  brokers,  against  David  Sattler  for  com- 
missions. From  a  Judgment  of  the  Appellate 
Court  reversing  a  Judgment  of  the  Superior 
Court  for  plaintiffs,  they  appeal.    Affirmed. 

Todd  &  Morrison,  for  appellants.  Rosen- 
thal ft  Hamlll  (Charles  Goodman,  of  counsel), 
for  appellee. 

CABTWBIGHT,  J.  The  appellants,  under 
the  name  of  Oliver  &  Co.,  are  real  estate 
brokers  in  the  dty  of  Chicago.  On  March  19, 
1906,  the  appellee,  David  Sattler,  gave  to  them 
the  following  written  authority  to  sell  the 
real  estate  owned  by  him  therein  described: 
"March  19,  1006.  Mess.  Oliver  &  Co.,  110 
Dearborn  St.,  Chicago— Dear  Sirs:  You  are 
hereby  authorized  to  sell  my  State  street 
property,  Nos.  1606-1608,  otherwise  described 
as  lot  4,  blodc  1,  In  canal  trustees'  new  sub. 
of  the  southeast  frac.  quarter  section  21, 
township  39  north,  range  14,  east  of  3d  P.  M., 
being  50x150  feet  in  dimensions,  at  the  price 
of  $50,000,  payable  one-fourth  In  cash,  bal- 
ance one.  two  and  three  years,  at  five  per 
cent  interest.  In  case  of  a  sale  at  this  price 
I  agree  to  pay  you  the  erym  of  $1,500  for  your 
serrices.  This  authority  is  good  for  one  week 
from  date  hereof.  Tours  truly,  David  Satt- 
ler." On  March  2l8t  or  22d  Lawrence  Hey- 
wortb  told  Oliver  &  Co.  that  he  would  take 
the  property  at  $50,000,  but  did  not  want  his 
name  known  ip  the  transaction.  A  draft  of 
a  contract  of  sale  was  prepared,  in  which 
Sprague  Moore,  -an  employ^  of  Oliver  &  Co., 
was  named  as  the  purchaser.  On  March  22d 
another  employ^  of  Oliver  tt  Co.  wrote  Satt- 


ler that  he  would  call  on  bim  the  next  day 
with  the  contract  of  sale  (or  him  to  sign.  On 
March  28d  the  draft  of  the  contract  was  de- 
livered to  Sattler,  who  said  that  he  would 
take  It  to  his  lawyer  and  see  what  he  said 
about  it  Sattler  did  not  communicate  with 
Oliver  ft  Co.,  and  on  the  next  day  they  enter- 
ed into  a  contract  with  George  F.  Mahler, 
chief  janitor  of  the  Heywortb  building,  at 
the  suggestion  of  Lawrence  Heyworth,  the 
real  purchaser.  This  contract  was  substan- 
tially the  same  as  the  previous  one,  and  it 
was  signed  with  the  name  of  Sattler  by  Oliv- 
er ft  Co.  as  his  agents.  Sattler  was  not  in 
Chicago  for  a  few  days,  and  on  his  return  he 
wrote  Oliver  &  Co.  on  March  27th  saying  that 
the  draft  of  the  contract  submitted  to  him 
was  objectionable,  and  among  other  things 
stated  that  it  was  not  in  accordance  with  the 
terms  of  sale  named  in  the  authority,  and 
that  the  sale  was  not  bona  fide;  since  Moore 
was  an  employe  of  Oliver  ft  Co.,  and  they 
were  not  authorized  to  sell  to  themselves.  On 
March  28th  Oliver  &  Co.  wrote  Sattler  that 
by  virtue  of  the  authority  given  them  they 
bad  executed  a  contract  of  sale  to  George  F. 
Mahler,  and  the  same  had  been  put  on  record. 
On  March  Slst  James  Todd,  an  attorney  at 
law,  wrote  Sattler  that  his  client,  George  F. 
Mahler,  bad  purchased  the  proper^  and  stood 
ready  and  willing  to  carry  out  his  part  of  the 
contract  The  real  purchaser  and  client  of 
Todd  was  Lawrence  Heyworth,  and  he  was 
never  known  in  the  transaction.  The  contract 
of  sale  was  very  lengthy,  and  contained  nu- 
merous provisions,  some  of  which  related  to 
furnishing  a  complete  merchantable  abstract 
of  title  or  a  merdiantable  gnia^anty  title  pol- 
icy, to  l>e  furnished  within  a  reasonable  time, 
and  for  curing  any  defects  that  might  be 
found  within  60 -days.  It  provided  that  in 
case  of  default  by  the  purchaser  the  earnest 
money,  at  the  option  of  the  vendor,  might  be 
retained  as  liquidated  damages,  and  the  con- 
tract become  null  and  void.  The  contract  re- 
cited that  the  purchaser  bad  deposited  $2,000 
as  earnest  money,  but  no  money  was  in  fact 
paid,  and  the  $2,000  was  charged  to  the  ac- 
count of  Heyworth  on  the  books  of  Oliver  ft 
Co.,  and  on  October  12, 1906,  was  credited  back. 
The  payments  provided  for  were  $10,500  with- 
in 5  days  after  the  title  had  been  examin- 
ed and  found  good  or  accepted  by  Mahler, 
and  the  balance  was  payable,  in  equal  install- 
ments of  $12,500  each,  on  or  before  one  year, 
on  or  before  two  years,  and  on  or  before  three 
years  from  the  date  of  the  delivery  of  the 
deed,  with  Interest  from  the  date  of  the  de- 
livery of  the  deed  at  the  rate'  of  6  per  cent, 
per  annum,  payable  semiannually,  and  the 
deferred  payments  were  to  be  secured  by 
notes,  with  a  mortgage  or  trust  deed  on  the 
premises.  Sattler  refused  to  carry  out  the 
contract,  and  Oliver  ft  Co.  brought  this  suit 
in  the  superior  court  of  Cook  county  in  as- 
sumpsit against  him  to  recover  their  commis- 
sion of  $1,600  according  to  the  terms  of  the 
contract    A  jury  bavins  been  waived,  the  ia- 
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sues  were  tried  by  the  court,  and  resulted  in 
a  finding  and  judgment  for  Oliver  &  Co.  for 
$1,500  and  costs.  An  appeal  was  taken  to  the 
Appellate  Court  for  the  First  District,  and 
the  case  was  assigned  to  the  branch  of  that 
court,  where  the  judgment  was  reversed,  and 
the  cause  was  not  remanded.  The  court  In- 
corimrated  in  the  judgment  the  following  find- 
ing of  facts:  "The  court  finds  as  a  fact  that 
the  letter  of  authority  from  defendant,  Batt- 
ler, to  the  plalntlffls,  Oliver  &  Co.,  dated 
March  19,  1906,  and  in  evidence  in  this  case, 
did  not  give  the  plaintiffs  authority  to  make 
for  defendant  the  contract  they  assumed,  as 
agents  of  the  defendant,  to  make  for  him 
with  George  F.  Mahler  March  24,  1906,  also 
in  evidence  In  this  case;  that  said  alleged  con- 
tract was  not  the  contract  of  the  defendant, 
nor  binding  upon  him ;  and  that  plaintiffs  did 
not,  under  or  pursuant  to  the  authority  given 
them  by  the  defendant  In  and  by  said  letter 
of  authority,  sell  for  the  defendant,  as  his 
agent,  the  land  therein  described,  either  to 
George  F.  Mahler  or  Lawrence  Heyworth." 
Oliver  &  Co.  prosecuted  this  appeal  from  the 
judgment  of  the  Appellate  Court. 

Appellants  are  not  permitted  to  assign  for 
error  that  any  finding  of  fact  incorporated  In 
the  Judgment  of  the  Appellate  Court  upon  a 
final  determination  of  the  case  different  from 
the  finding  of  the  trial  court  Is  incorrect,  hut 
they  contend  that  the  alleged  findings  of 
fact  in  this  case  are  not  findings  on  ques- 
tions of  fact,  but  are  matters  of  legal  In- 
terpretation. They  say  that  the  meaning  and 
effect  of  the  written  authority  given  by  the 
appellee,  and  the  question  whether  the  writ- 
ten contract  was  within  that  authority,  are 
questions  of  law,  and  the  finding  that  the 
written  authority  did  not  confer  power  to 
make  the  contract  resulted  from  the  legal 
interpretation  of  the  documents,  and  is  not 
a  finding  of  fact.  There  were  controverted 
questions  of  fact  at  the  trial,  where  appel- 
lants contended  that  they  were  entitled  t<f 
their  commissions  when  they  found  a  pur- 
chaser ready,  able,  and  willing  to  purchase 
the  property  mentioned  In  the  written  au- 
thority upon  the  terms  therein  stated;  that 
they  found  such  a  purchaser;  that  the  ap- 
pellee absented  himself  from  the  city  and 
kept  away  In  order  to  defeat  a  sale;  and 
that  the  contract  was  only  an  evidentiary 
fact  of  having  secured  such  a  purchaser. 
They  claimed  that  the  Incidental  matters 
mentioned  in  the  contract,  varying  from  the 
authority,  were  not  such  deviations  as  would 
defeat  their  claim  for  commissions,  and  the 
court  permitted  Heyworth  to  testify  that  the 
option  to  pay  on  or  before  was  a  matter  of 
no  consequence  to  him.  This  was  for  the 
purpose  of  showing  that  he  would  have  tak- 
en the  property  without  that  option.  But 
the  question.  In  this  case  was  not  what  the 
appellants  could  have  done,  but  what  they 
did.  McGavock  v.  Woodllef,  21  How.  (U.  S.) 
221,  15  L.  Ed.  8S4.  The  appellee  never  knew 
that  Heyworth  had  any  conqection  with  the 


transaction  nntil  the  trial  of  the  case,  and 
the  court  erred  in  admitting  testimony  as 
to  his  ability  to  carry  out  the  contract  and  the 
fact  that  the  option  clause  was  Immaterial 
to  him.  To  entitle  appellants  to  recover  it 
was  necessary  for  them  to  prove  that  they 
produced,  within  the  time  limited  by  the 
authority,  a  purchaser  upon  the  terms  there- 
in stated.  If  they  had  done  that,  and  ap- 
pellee refused  to  perform  the  contract,  their 
right  to  commissions  would  not  be  defeated; 
but,  if  they  had  not  done  that,  there  was  no 
liability  for  commlBslons,  because  they  had 
not  done  what  they  undertook  to  do.  It  was 
Incumbent  on  them  to  show  that  the  pur- 
chaser was  ready,  willing,  and  able  to  per- 
form the  contract,  and  that  it  was  In  ac- 
cordance with  the  authority  given  and  the 
terms  prescribed.  Wilson  v.  Mason,  158 
111.  304,  42  N.  E.  134,  49  Am.  St  Rep.  162. 
The  only  legitimate  evidence  on  the  subject 
is  the  written  contract,  and  the  question 
whether  It  was  within  the  written  authority 
conferred  is  one  of  law.  The  findings  of  the 
Appellate  Court  Incorporated  in  the  Judg- 
ment were  doubtless  designed  to  meet  the 
claims  of  appellants  made  on  the  trial,  but 
whether  the  findlnjgs  relate  to  matters  of 
fact  which  appellants  cannot  dispute,  or  to 
matters  of  law  which  they  are  entitled  to 
question,  we  regard  the  Judgment  of  the  Ap- 
pellate Court  as  correct. 

Without  considering  other  stipulations  of 
the  contract  which  are  claimed  to  be  devia- 
tions from  the  authority,  we  regard  It  as 
clear  that  the  payments  to  be  made  by  Mah- 
ler were  not  within  the  terms  prescribed 
by  the  appellee.  The  authority  given  was 
to  sell  the  property  for  $50,000,  payable  one- 
fourth  in  cash,  and  the  balance  In  one,  two, 
and  three  years,  with  5  per  cent  interest 
The  contract  recited  a  deposit  of  $2,000,  and 
Mahler  agreed  to  pay  $10,500  within  five 
days  after  the  title  should  be  examined  and 
found  good  or  accepted  by  him,  and  he  bad 
an  option  to  pay  the  deferred  payments  on 
or  before  the  dates  fixed  In  the  authority. 
Under  the  contract  Mahler  conld  have  paid 
the  whole  purchase  money  at  any  time  after 
the  delivery  of  the  deed.  In  the  case  of 
Hoyt  V.  Shipherd,  70  111.  309,  the  authority 
was  to  sell  for  one-third  cash  in  hand,  and 
the  agents  sold  the  property  for  the  requir- 
ed price,  one-third  to  be  paid  in  20  days, 
without  Interest  It  was  held  that  the  agents 
were  not  authorized  to  give  any  time,  and 
their  doing  so  was  one  of  the  grounds  on 
which  It  was  decided  that  there  could  be  no 
recovery.  In  Monson  v.  Kill,  144  III.  248, 
83  N.  E.  43,  the  authority  was  to  sell  for 
$12,000,  of  which  $6,000  was  to  be  paid  in 
cash,  and  the  balance  in  one,  two,  and  three 
years,  with  6  per  cent  interest,  and  it  was 
held  that  the  owner  bad  the  right  to  pre- 
scribe for  what  his  land  should  be  sold,  and, 
having  done  so,  the  authority  must  be  fof- 
lowed,  and  that  there  was  no  authority  to 
make  the  payments  on  or  before  the  times 
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fixed,  at  the  option  of  the  purchaser.  In 
Smith  T.  Keeler,  ISl  111.  518,  38  N.  E.  250,  re- 
lied upon  by  appellants,  Keeler  had  for  many 
years  employed  Smith  to  make  sales  for  him, 
and  he  had  made  such  sales  for  part  cash 
and  part  on  time.  In  the  sale  then  In  question 
the  authority  was  to  sell  for  part  cash  and 
part  on  time,  without  any  direction  as  to 
the  portion  of  the  purchase  money  to  be  paid 
In  cash.  It  was  considered  a  fair  inference 
that  the  agent  was  vested  with  reasonable 
discretion  In  that  respect;  but  the  final  de- 
cision rested  on  the  fact  that,  when  Smith 
was  Informed  that  the  agent  had  found  a 
purchaser  and  made  a  sale,  he  did  not  ques- 
tlon  the  fact  of  the  sale  or  the  terms,  but 
declined  to  carry  out  the  contract  solely  be- 
cause he  had  received  a  better  offer  and  had 
concluded  not  to  sell  at  all.  In  this  case 
the  contract  was  not  within  the  terms  of  the 
authority,  and  the  objection  was  made  by  ap- 
pellee, which  makes  the  case  a  very  different 
one. 

The  judgment  of  the  Appellate  Court  la  af- 
firmed. 

Judgment  affirmed. 


<a3  in.  m) 

PEOPLE  V.  TALMADGE. 
(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  False  Pbetenses  —  Obtaining  Monet  ok 
Pbopestt  by  Confidence  Game  —  Suffi- 
ciBHCT  OF  Evidence. 

Evidence  held  insnfficient  to  sustain  a  con- 
viction under  an  indictment  chargine  the  obtain- 
ing of  a  draft  by  means  of  the  confidence  game. 

2.  Same— "Confidence  Game." 

A  "confidence  game"  is  any  swindling  op- 
eration  in  which  advantage  is  taken  of  the  con- 
fidence reposed  by  the  victim  in  the  swindler. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  i  20. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1420,  1421.] 

'ESrror  to  Criminal  Court,  Cook  County; 
Theodore  Brentano,  Judge. 

Ellis  O.  Talmadge  was  convicted  of  ol>- 
talnlng  a  draft  by  means  of  the  confidence 
game,  and  he  brings  error.  Reversed  and  re- 
manded. 

E.  M.  Seymour  and  Charles  H.  Burras, 
for  plaintiff  in  error.  W.  H.  Stead,  Atty. 
Gen.,  and  John  J.  Healy,  State's  Atty.  (Rob- 
ert B.  Tumey,  of  counsel),  for  the  People. 

SCOTT,  J.  The  plaintiff  in  error,  togeth- 
er with  George  D.  Talmadge,  Ezra  S.  Bar- 
nnm,  and  A.  H.  Manning,  was  indicted  at 
the  March  term,  1906,  of  the  criminal  court 
of  Cook  county.  The  indictment  charged 
that  the  plaintiff  in  error  and  the  three  oth- 
er persons  above  named  unlawfully  and  fe- 
loniously obtained  from  one  Peter  A.  Baart 
a  certain  draft,  the  same  being  an  instru- 
ment in  writing  of  the  value  of  $500,  the 
property  of  Baart,  by  means  of  the  confidence 
game.  Manning,  was  never  arrested.  The 
other  three  moved  to  quash  the  Indictment, 


and  that  motion  was  properly  overruled. 
Upon  a  trial  the  jury  found  the  two  Talr 
madges  guilty  and  Bamum  not  guilty.  The 
court  granted  a  new  trial  to  George  D.  Tal'- 
madge,  overruled  the  motion  of  plaintiff  in 
error  for  a  new  tfial,  and  sentenced  him  to 
imprisoiunent  in  the  penitentiary.  The  rec- 
ord Is  brought  here  for  review,  and  it  is  con- 
tended, among  other  things,  that  the  evidence 
does  not  warrant  the  verdict. 

Baart  was  a  clergyman,  residing  at  Mar- 
shall, Mich.  He  was  an  officer  in  a  corpora- 
tion owning  lead  and  zinc  mines  near  Jop- 
Iln,  Mo.  Representing  the  corporation,  he 
desired  to  sell  these  mines  for  the  sum  of 
$50,000.  Upon  the  recommendntion  of  an  ac- 
quaintance, early  In  1905  he  wrote  to  Bar- 
num,  who  was,  or  pretended  to  be,  an  Invest- 
ment broker,  doing  business  at  189  LaSalle 
street,  Chicago,  111.  Baart,  by  the  letter, 
made  certain  statements  In  regard^  to  the 
mines  and  inquired  whether  Bamum  would 
undertake  to  sell  them.  Bamum  replied, 
saying  that  he  dealt  only  in  guaranteed  se- 
curities; that  if  the  corporation  would  Issue 
debenture  bonds  for  $50,000,  due  in  30  years 
and  drawing  interest  at  6  per  cent,  per  an- 
num, and  liave  them  guaranteed  by  a  guar- 
anty and  trust  company,  he  could  effect  a 
sale  of  the  bonds  at  par  within  60  days.  He 
also  stated  that  the  guaranty  policy  would 
cost  1  per  cent,  of  the  anjount  of  the  bonds, 
or  $500;  that  his  commission  for  effecting 
the  sale  would  be  $2,500,  and  that  the  gua  - 
anty  company  would  require  that  about  $15,- 
000  of  the  proceeds  of  the  bonds  be  deposit- 
ed with  it,  to  be  Invested  by  it  to  meet  the 
principal  of  the  bonds  when  they  matured. 
Various  letters  passed  back  and  forth  be- 
tween Baart  and  Bamum  until  the  2oth  of 
April,  1905,  when  Bamum  wrote  Baart  stat- 
ing that  if  immediate  application  was  made 
to  a  guaranty  company  for  a  policy  warrant- 
ing the  bonds  he  could  get  the  policy  in  time 
to  enable  him  to  market  the  bonds  before 
the  first  of  the  next  July,  and  that  if  he 
failed  to  do  so  he  would  return  the  $500  paid 
for  the  policy.  He  enclosed  a  blank  applica- 
tion for  a  policy  in  the  letter,  and  told  Baart 
either  to  act  upon  that  letter  or  drop  the 
matter  entirely.  Baart  filled  up  and  sign- 
ed the  application.  He  also  obtained  from 
the  Commercial  Savings  Bank  of  Marshall, 
Michigan,  a  draft  or  bill  of  exchange  for 
$500,  payable  to  his  own  order  and  drawn 
upon  the  Merchants'  Loan  &  Trust  Company 
of  Chicago,  Illinois.  By  Indorsement  on  the 
back  thereof  Baart  made  the  same  payable 
to  the  order  of  "National  Underwriting  & 
Trost  O).  of  San  Francisco,  Calif." — ^the 
guaranty  company  to  which  the  application 
was  addressed.  The  bill  of  exchange  was 
dated  April  26,  1905,  and  was  inclosed  in  a 
letter  of  the  same'  date  from  Baart  to  Bar- 
num,  with  the  application  for  a  policy  in 
the  underwriting  company.  The  letter  recit- 
ed the  incloBure  of  the  draft  and  the  ap- 
plication.   Bamum  had  selected  the  guaranty 
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company  to  which  application  should  be 
made,  and  Baart  made  the.  application  above 
mentioned  in  accordance  with  Bamum's 
written  directione. 

Plaintiff  in  error  also  pretended  to  be  an 
investment  broker,  and  whs  the  agent  of  the 
National  Underwriting  &  Trust  Company, 
with  ofBces  at  52  Dearborn  street,  Chicago, 
Ul.  When  Bamum  received  the  application 
and  the  accompanying  bill  of  exchange  by 
mail,  on  April  28,  1005,  he  delivered  them  to 
plaintiff  in  error,  who  indorsed  the  bill  in 
the  name  of  the  National  Underwriting  & 
Trust  Company,  by  himself,  as  agent,  and 
v<ollected  the  same.  On  the  same  day  plain- 
tiff in  error  wrote  Baart,  at  Marshall,  Mich., 
acknowledging  the  receipt  of  the  draft  and 
application  for  a  guaranty  policy,  and  stat- 
ing that  from  what  Bamum  told  him  there 
could  be  no  doubt  that  the  policy  would  is- 
sue. So  far  as  the  evidence  shows  this  was 
the  first  connection  that  plaintiff  in  error  bad 
with  the  transaction.  Up  to  this  time  Baart 
had  not  seen  Bamum  nor  the  plaintiff  in 
error,  but  the  matter  had  been  carried  for- 
ward solely  by  correspondence  between  Bar- 
num  and  Baart.  After  this  time,  however, 
both  plaintiff  in  error  and  Barnjim  corre- 
sponded with  Baart,  and  a  guaranty  policy 
was  sent  to  him,  which,  however,  did  not  ac- 
cord with  the  application.  The  bonds  were 
issued  but  were  npver  sold,  and  the  evidence 
makes  It  entirely  clear  that  Bamum  never 
intended  to  make  any  effort  to  sell  them. 
After  Barnum  had  failed  to  sell  the  bonds  by 
July  1st,  Baart  demanded  a  return  of  the 
$500  but  was  unable  to  obtain  it  Plaintiff 
in  error  and  Barnum  continued  in  corre- 
spondence with  Baart,  seeking  to  explain 
the  delay  in  the  sale  of  the  bonds,  until 
about  March  1,  1906.  when  Baart  instituted 
criminal  proceedings  against  them,  which 
ultimately  resulted  in  the  conviction  of  plain- 
tiff in  error. 

Early  In  May,  following  the  time  when  the 
remittance  was  sent  to  Chicago,  Mr.  Baart 
went  to  Chicago,  and  there  made  the  ac- 
quaintance of  plaintiff  In  error.  He  testified 
that  he  did  not  know  whether  Mr.  Talmadge 
had  any  arrangement  with  Mr.  Barnum 
about  this  matter  until  after  he  (Baart) 
made  the  remittance.  It  appeared  from  Mr. 
Baart's  testimony  that  the  underwriting  com- 
pany was  without  financial  responsibility, 
and  that  it  was  officered  by  employes  of 
plaintiff  in  error  and  other  similar  dummies. 
No  evidence  was  offered  on  the  part  of  plain- 
tiff In  error  except  that  of  character  wit- 
nesses. 

The  "confidence  game  Is  any  swindling 
operation  in  which  advantage  Is  taken  of  tbo 
confidence  reposed  by  the  victim  in  the  swind- 
ler." Maxwell  v.  People,  158  111.  248,  41  N. 
E.  995;  DuBols  v.  People,  200  111.  157,  65  N. 
E.  658,  93  Am.  St.  Rep.  183.  At  the  time 
be  parted  with  the  draft  Baart  reposed  no 
confidence  In  plaintiff  In  error.  So  far  ns 
appear;  from  the  evidence,  neither  at  that 


time  knew  of  the  existence  of  the  other. 
Plaintiff  In  error  did  nothing  that  is  disclos- 
ed by  the  proof  to  obtain  the  draft  from 
Baart.  The  latter  parted  with  that  instru- 
ment relying  solely  npon  the  letters  written 
to  him  by  Barnum.  The  crime  charged  by 
the  indictment  was  complete  at  the  moment 
Barnum  obtained  possession  of  the  draft 
The  evidence  shows  that  the  plaintiff  in  er- 
ror was  later  guilty  of  conduct  of  great  mor- 
al turpitude;  but  falls  entirely  to  indicate 
that  he  was  guilty  as  charged  by  the  in- 
dictment Such  being  the  case,  the  motion 
for  a  new  trial  should  have  been  allowed. 
It  Is  unnecessary  to  consider  the  other  er- 
rors assigned. 

The  Jndgment  of  the  criminal  court  will 
be  reversed,  and  the  cause  will  be  remanded 
to  that  court  for  further  proceedings  not  in- 
consistent with  the  views  in  this  opinion  ex- 
pressed. 

Reversed  and  remanded. 

(233  lU.  634) 
CHICAGO  TITIiE  &  TRUST  00.  v.  MOODY. 

(Snpreme  Court  of  Illinois.    April  23,  1908.) 

1.  Judgments  —  Conclusiveness  —  Mattkbs 
CoNCLnDED— Identity  of  Subject- Mattes. 

Where  some  controlling  fact  or  question 
material  to  the  determination  of  a  case  has  been 
adjudicated  in  a  former  suit,  and  the  same  ques- 
tion or  fact  is  at  issue  between  the  same  parties, 
the  former  adjudication  will,  if  properly  pre- 
sented, control  the  question  in  the  latter  suit, 
irrespective  of  whether  the  cause  of  action  in 
I)oth  cases  is  the  same. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig, 
vol.  30,  Judgment  SS  1242,  1251.} 

2.  Same. 

Defendant  and  another  were  stockholders 
in  the  M.-K.  Co.,  defendant  having  guaranteed 
the  notes  of  the  company  for  a  certain  pum,  and 
thereafter  assi^med  his  stock  therein  to  the  other 
princiual  stockholder,  and  in  consideration  that 
defendant  would  pay  the  corporate  debts.  The 
company  gave  him  its  notes  to  a  certain  sum, 
transferred  to  him  an  Indemnity  bond  payable 
to  the  corporation,  a  certain  promissory  note, 
and  certain  stock  of  another  company.  The 
M.-K.  Co.  later  became  bankrupt,  and  plaintiff 
was  appointed  its  trustee,  and  thereafter  both 
plaintiff  and  defendant  claimed  the  money  due 
on  the  indemnity  bond  assigned  to  defendant 
by  the  company,  and  the  money  bavins  been 
brought  into  court,  and  plaintiff  and  defendant 
having  been  required  to  interplead,  upon  trial  it 
was  found  that  the  company  was  insolvent  when 
it  transferred  the  bond,  notes,  etc.,  to  defendant, 
and  he  had  reasonable  cause  to  believe  the  trans- 
fers were  intended  as  a  preference,  and  the  fund 
in  court  was  ordered  paid  to  plaintiff  as  trus- 
tee. Thereafter  this  suit  was  brought  to  recov- 
er the  valne  of  the  notes  and  stock  transferred 
to  defendant  at  the  same  time.  Held  that, 
while  the  interpleader  was  filed  by  the  indemnity 
company  in  the  former  suit,  it  was  in  effect  a 
proceedmg  lietween  plaintiff  and  defendant  and 
the  decree  in  that  suit  finding  that  the  transfer 
of  the  bond  created  an  unlawful  preference  was 
res  judicata  as  to  the  notes  transferred  at  the 
same  time,  and  is  binding  upon  defendant  until 
reversed  by  a  direct  proceeding. 

fM.  Note.— For  cases  in  point  see  Cent  Diit. 
vol.  30,  Judgment,  §{  1242,  1243.] 

Appeal  from  the  Branch  Appellate  Court 
First  District:    A.  C.  Barnes,  Judge. 
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Action  by  the  Chicago  Title  &  Trust  Com- 
pany, as  tristee,  etc.,  against  Walter  I. 
Ifoody.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  was  an  action  of  assumpsit  commenc- 
ed by  the  appellee,  as  trustee  in  bankruptcy 
of  the  Moody-King  Company,  against  the  ap- 
pellant, in  the  superior  court  of  Cook  coun- 
ty, to  recover  the  value  of  certain  assets 
transferred  to  the  appellant  by  the  Moody- 
King  Company  on  January  12,  1903.  The 
appellee  recovered  a  verdict  for  the  sum  of 
$4,000,  upon  which  the  court  rendered  judg- 
ment for  $1,600  after  requiring  a  remittitur 
of  $2,500  from  the  verdict  which  judgment, 
upon  appeal,  was  affirmed  by  the  Appellate 
Court  for  the  First  District,  and  a  further 
appeal  has  been  prosecuted  to  this  court. 

The  appellant  and  one  W.  W.  King  were 
the  principal  stockholders  of  the  Moody- 
King  Company,  King  being  its  manager.  The 
appellant  had  guaranteed  the  notes  of  the 
Moody-King  Company  for  the  sum  Of  $13,000, 
which  were  held  by  the  American  Trust  & 
Savings  Bank.  The  appellant,  on  January 
12,  1903,  assigned  his  stock  in  the  Moody- 
King  Company  to  King  and  resigned  as  its 
president,  and  in  consideration  that  appellant 
would  pay  the  indebtedness  of  the  Moody- 
King  Company  to  the  American  Tnwt  &  Sav- 
ings Bank  the  Moody-King  Company  grave  to 
appellant  its  notes  for  $4,300,  transferred  to 
the  appellant  an  Indemnity  bond  of  the  Amer- 
ican Credit  Indemnity  Company  which  ran 
to  the  Moody-King  Company,  which  was  val- 
ued,, at  the  time  of  the  tritnsfer,  at  $2,200,  a 
promissory  note  signed  by  G.  B.  Ross  and 
held  by  the  Moody-King  Company,  for  the 
sum  of  $1,500,  and  50  shares  of  the  capital 
stock  of  the  James  Rowland  Company  of  the 
face  value  of  $5,000,  the  several  Items  ag- 
gregating the  sum  of  $13,000.  February  9, 
1903,  a  petition  was  filed  against  the  Moody- 
King  Company  and  it  was  adjudged  a  bank- 
rupt, and  on  April  8,  1903,  the  appellee  was 
appointed  its  trustee.  Thereafter  the  appel- 
lant and  appellee  each  claimed  the  money  due 
upon  said  indemnity  bond,  and  on  December 
23,  1903,  the  American  Credit  Indemnity 
Company  filed  a  bill  of  interpleader  in  the 
circuit  court  of  Cook  county,  making  the  ap- 
pellant and  appellee  parties  defendant,  and 
brought  the  money  due  upon  the  said  indem- 
nity bond  into  court  The  court  required  the 
appellant  and  appellee  to  interplead,  and  up- 
on a  trial  It  was  held  that  the  Moody-King 
Company,  on  January  12,  1903,  was  Insol- 
vent <ind  that  the  appellant  had  reasonable 
cause  to  believe  that  the  transfer  of  said  bond 
to  him  was  intended  to  give  him  a  preference, 
in  violation  of  the  bankrupt  act,  and  decreed 
that  the  fund  brought  into  court  by  said  in- 
demnity company  in  satisfaction  of  its  lia- 
bility upon  said  bond  be  paid  to  appellee  as 
trustee,  which  decree  was  affirmed  by  the 
Appellate  Court  for  the  First  District. 
Thereupon  this  suit  was  brought  to,  recover 
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from  the  appellant  the  value  of  the  said 
Boss  note  and  Rowland  stock,  and  judgment 
was  rendered  for  the  amount  of  the  face  of 
said  note.  The  trial  court  being  of  the  opin- 
ion the  Rowland  stock  was  worthless.  It  re- 
quired a  remittitur  from  the  verdict  of  all 
above  the  face  of  said  Ross  note. 

B.  M.  Shaf^ner,  for  appellant  Rosenthal. 
Knrz  &  HirschI  and  Edward  Menkln,  for  ap- 
pellee. 

HAND,  C.  J.  The  trial  court  held  that  the 
decree  in  the  interpleader  suit  (the  Roes  note 
having  been  turned  over  to  the  appellant  at 
the  same  time  the  Indemnity  bond  was  trans- 
ferred to  iiim)  was  res  judicata  of  the  ques- 
tion of  the  right'  of  the  appellee  to  recover 
the  amount  of  the  Ross  note  against  appel- 
lant and  instructed  the  jury  to  that  effect, 
and  the  action  of  the  court  iji  that  regard 
is  assigned  as  error.  The  evidence  clearly 
shows  that  the  indesonlty  bond  and  Ross 
note  were  transferred  to  the  appellant  at  the 
same  time  and  as  a  part  of  one  transaction, 
and  we  are  unable  to  see,  if  the  appellee  was 
entitled  to  the  amount  due  upon  said  indem- 
nity bond,  why  It  is  not  entitled  to  recover 
the  face  value  of  said  note,  and  why  the  de- 
cree in  the  Interpleader  suit  is  not  conclu- 
sive of  that  question  in  this  case.  It  has 
been  repeatedly  held  by  this  court  that,  where 
some  controlling  fact  or  question  material  to 
the  determination  of  a  case  has  been  adjudi- 
cated in  a  former  suit,  and  the  same  fact  or 
question  is  again  at  issue  between  the  same 
parties,  the  former  adjudication  will,  if  prop- 
erly presented,  be  controlling  of  the  question 
in  the  latter  suit  irrespective  of  whether  the 
cause  of  action  In  both  cases  is  the  same  or 
not  Hanna  v.  Read,  102  III.  506,  40  Am.  Rep. 
608;  Potter  v.  Clapp,  203  III.  592,  68  N.  B. 
81,  96  Am.  St'  Rep.  322;  Brack  v.  Boyd, 
211  111.  290,  71  N.  E.  995,  103  Am.  St  Rep. 
200;  MerrlQeld  v.  Canal  Com'rs,  212  111.  456, 
72  N.  E.  405,  587,  67  L.  K.  A.  369. 

In  the  Hanna  Case,  on  page  602  of  102 
111.  (40  Am.  Rep.  608),  It  was  said:  "Where 
the  former  adjudication  is  relied  on  as  an 
answer  and  bar  to  the  whole  cause  of  action, 
or.  In  other  words,  where  It  is  claimed  to  be 
an  answer  to  all  the  questions  involved  In  the 
subsequent  action,  then  it  must  appear 
*  *  *  that  the  cause  of  action  and  thing 
sought  to  be  recovered  are  the  same  In  both 
suits.  The  former  adjudication  in  cases  of 
this  class  is  technically  icnowu  as  an  estop- 
pel by  Judgment;  •  •  •  but  where  some 
specific  fact  or  question  has  been  adjudicat- 
ed and  determined  in  a  former  suit  and  the 
same  fact  or  question  Is  again  put  in  issue 
in  a  subsequent  suit  between  the  same  par- 
ties. Its  determination  In  the  former  suit  if 
properly  presented  and  relied  on,  will  be  held 
conclusive  upon  the  parties  In  the  latter  suit, 
without  regard  to  whether  the  cause  of  action 
is  the  same  in  both  suits  or  not.  This  species 
of  estoppel  is  known  to  the  law  as  an  estop- 
pel by  verdict  Ana  la  eqaaiiy  available  tc  a 
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plaintiff  In  support  of  his  action,  when  the 
circumstances  warrant  it,  as  wben  offered 
l>y  a  defendant  as  matter  of  defense." 

In  tlie  Potter  CSae  the  heirs  of  James  H. 
Clapp  appeared  in  a  proceeding  in  the  pro- 
bate court  of  Cook  county  for  the  allowance 
of  a  widow's  award  and  contested  the  allow- 
ance of  an  award  upon  the  ground  that  the 
petitioner  was  not  lawfully  married  to  their 
father.  The  probate  court  held  against  tbe 
heirs  upon  that  qtiestion.  Afterwards  a  bill 
was  filed  by  the  widow  In  the  circuit  court 
of  Cook  county  for  the  assignment  of  dower 
in  the  real  estate  of  tbe  deceased,  and  it  was 
held  that  the  question  of  the  marriage  of  the 
complainant,  and  tbe  father  of  the  heirs  was 
res  judicata.  The  court,  on  page  602  of  203 
111.,  page  84  of  68  N.  E.  (96  Am.  St.  Rep. 
322),  said:  "While  the  proceeding  in  the  pro- 
bate court  of  .CJook  county  for  the  allowance 
of  an  award  to  the  complainant  was  pending, 
the  defendants,  as  heirs  of  James  H.  Clapp, 
appeared  by  attorney  and  contested  her  right 
to  an  award  upon  tbe  ground  that  she  was 
not  lawfully  married  to  James  H.  Clapp,  and 
was  therefore  not  his  widow.  The  court  held 
against  them  upon  that  proposition,  and  al- 
lowed to  the  complainant,  as  widow  of  James 
H.  Clapp,  a  widow's  award  out  of  his  estate. 
The  precise  question  presented  here  was  pre- 
sented there.  The  hebrs  of  James  H.  Clapp 
bad  tbe  right  to  appeal  from  that  order,  and 
haying  failed  to  do  so,  we  think  they  are 
bound  by  the  adjudication  there  made,  and 
cannot  now  attack  that  finding  and  Judg- 
ment collaterally.  Tbe  proceeding  was,  in 
effect,  between  Mary  Ann  Clapp  and  the 
heirs  of  James  H.  Clapp,  deceased,  and  af- 
fected their  interests  only.  Tbe  probate 
court  bad  Jurisdiction  of  the  parties  and  the 
subject-matter  of  the  suit,  and  the  court,  in 
allowing  to  the  widow  an  award,  necessarily 
held  that  she  was  the  lawful  widow  of  James 
H.  Clapp,  deceased,  and  that  Judgment  is 
binding  upon  the  heirs  until  reversed  in  a 
direct  proceeding." 

While  the  bill  of  Interpleader  was  filed  by 
the  indemnity  company,  the  proceeding  was, 
in  effect,  between  the  appellant  and  the  ap- 
pellee, and  it  was  found  in  that  suit  that  the 
transaction  of  January  12,  1003,  l>etween  the 
appellant  and  tbe  Moody-King  Company, 
created  an  unlawful  preference  in  favor  of 
the  appellant,  and  that  decree  must  be  held 
to  be  binding  upon  appellant  until  reversed 
in  a  direct  proceeding. 

The  parties  have  discussed  a  numt>er  of 
other  questions  In  the  briefs  on  file.  We  are, 
however,  of  the  opinion  the  decree  of  the  cir- 
cuit court  in  tbe  Interpleader  suit  as  afflrmr 
ed  by  the  Appellate  Court  (126  111.  App.  68), 
is  conclusive  of  the  right  of  the  appellee  to 
recover  in  this  case.  It  will  not  be  necessary 
therefore,  to  consider  the  other  questions 
raised  upon  this  record. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


<m  ni.  ESQ 
WHITE  v.  YOUNG  MEN'S  CHRISTIAN 
ASS'N  OP  CHICAGO. 
(Supreme  Court  of  Illinois.     April  23,  1908.) 

1.  Injunction— Motion  to  Dissolvb— Effect 
AS  Deuurbeb. 

A  motion  to  dissolve  an  injunction  for  want 
of  equity  apparent  on  ttie  face  of  the  bill  baa 
tbe  same  effect  as  a  demurrer;  and  the  facts 
stated  in  the  bill  are  to  be  taken  as  true. 

[Ed.  Note.— For  caseiB  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §  373.] 

2.  Samk. 

Conclnsions  of  tbe  pleader  are  not  admitted 
by  a  motion  to  dissolve  an  injunction  for  want 
of  equity  apparent  on  the  face  of  the  bill,  but ' 
only  facts  which  are  well  pleaded. 

3.  Sake  —  Gbounds  fob  Relief  —  Defenses 
Available  at  Law. 

Eiquity  will  not  restrain  an  action  at  law 
by  lessor  to  dispossess  lessee  or  for  rent  on  tbe 
ground  that  a  certain  covenant  by  lessor  was 
a  condition  precedent  to  tbe  payment  of  rent, 
and  had  not  oeen  performed,  since  that  defense 
can  be  made  at  law. 

iEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  {  35.1 

4.  Saioc. 

A  lessee  damaged  by  a  failure  of  lessor  to 
comply  vith  a  covenant  can  set  up  such  dam- 
ages by  way  of  recoupment  in  an  action  at  law 
for  rent,  and  equity  will  not  restrain  tbe  same. 

[EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  {  35.] 

6.  Landlobd  and  Tenant  —  Lxabujtt  tob 
Rent— Bbeach  of  (X>vknant  bx  Lessor. 
Breach  by  lessor  of  a  covenant  to  improve 
the  premises  not  a  condition  precedent  to  the 
payment  of  rent  ooly  relates  to  a  part  of  the 
consideration;  and  lessee,  having  continued  to 
occupy  tbe  premises,  cannot  refuse  to  pay  rent 
because  thereof. 

Appeal  from  the  Superior  Court,  Cook 
County;    Joseph  E.   Gary,   Judge. 

BUI  by  Burton  F.  White  against  the  Young 
Men's  Christian  Association  of  Chicago. 
From  a  Judgment  of  the  Appellate  Court  af- 
firming a  decree  for  defendant,  complainant 
appeals.    Affirmed. 

O'Bryan  &  Marshall,  for  appellant  Chen- 
ey &  Evans,  for  appellee. 

CABTWRIGHT,  J.  The  superior  court  of 
Cook  coimty  sustained  the  motion  of  the 
Young  Men's  Christian  Association,  appellee, 
to  dissolve,  for  want  of  equity  apparent  on 
the  face  of  the  bill,  the  bijunctlon  granted 
by  said  court  restraining  appellee  from  bring- 
ing suits  at  law  against  Burton  F.  White, 
appellant,  on  a  lease.  An  Injunction  being 
tbe  only  relief  prayed  for,  the  bill  was  dis- 
missed at  appellant's  costs.  Appellant  took 
an  appeal  to  the  Appellate  Court  for  the 
First  District,  and,  the  decree  being  affirmed 
by  that  court,  he  prosecuted  a  fui-ther  ap- 
peal to  this  court.  The  motion  to  dissolve 
having  been  based  on  a  want  of  equity  ap- 
parent on  tbe  face  of  tbe  bill.  It  had  the 
same  effect  as  a  demurrer,  and  the  facts 
stated  in  the  bill  are  to  be  taken  as  true. 
Bennett  v.  McFadden,  61  III.  334.  Conclu- 
sions of  the  pleader  were  not  admitted  by 
the  motion,  but  only  facts  which  were  well 
pleaded. 
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The  material  facts  stated  are  that  ttie 
complainant  on  April  11,  1905,  leased  from 
the  defendant  the  basement  at  153  La  Salle 
street.  In  Chicago,  to  be  used  as  a  restaurant 
and  caf6,  and  which  be  bad  occupied  for 
many  years  for  such  use;  that  the  lease  was 
from  May  1,  1905,  to  April  30,  1910,  indu- 
siTe,  at  a  total  rent  of  $21,000,  payable  in 
monthly  installments  of  $350  in  advance; 
that  defendant,  by  the  lease,  agreed  to  in- 
stall In  the  leased  premises  a  complete  sys- 
tem of  yentllation,  as  per  specifications  of 
the' Andrews  &  Johnson  Company;  that  de- 
fendant installed  a  plant  which  was  inade- 
quate, and  .not  equal  to  the  specifications, 
by  reason  of  which  complainant  was  greatly 
damaged  in  certain  particulars  pointed  out 
in  the  bill;  that  complainant's  restaurant 
business  had  been  located  in  the  same  prem- 
ises for  many  years,  and  he  had  acquired  a 
large  trade  in  the  neighborhood;  that  the 
good  will  and  business  would  be  greatly 
damaged  and  diminished  by  his  removal 
from  the  neighborhood;  that  the  defendant 
admitted  that  the  ventilation  was  inadequate 
and  had  induced  complainant  to  remain  on 
promises  to  properly  ventilate  the  premises; 
that  complainant  remained  In  possession  of 
the  premises  from  the  commencement  of  the 
lease  to  the  date  of  filing  the  bill,  on  Septem- 
ber 17,  1906,  and  during  that  time  had  paid 
$800  oA  the  rent;  that  defendant  had  served 
a  five  days'  notice  on  complainant  to  quit  and 
threatened  to  bring  salt  to  dispossess  him; 
that  on  an  accounting  nothing  wonld  be  found 
due  the  defendant,  and  that  defendant  threat- 
ened to  levy  a  distress  warrant  on  several 
restaurants  owned  by  complainant  unless  he 
would  pay  rent  according  to  the  terms  of  the 
leaseL  The  complainant  alleged  that  the  cove- 
nant to  Install  a  system  of  ventilation  was  a 
condition  precedent  to  the  payment  of  any 
rent;  that  he  weuld  sufTer  irreparable  loss 
and  Injury  by  the  defendant  entering  and 
taking  possession  of  the  premises ;  and  that, 
unless  the  defendant  were  enjoined,  there 
would  be  a  multiplicity  of  suits  arising  out 
of  the  controversy.  The  Injunction  which 
was  dissolved  restrained  the  defendant  from 
dispossessing  or  attempting  to  dispossess  the 
complainant  or  commencing  or  prosecuting 
any  suit  for  rent 

The  grounds  relied  upon  in  the  bill  as  rea- 
sons why  an  injunction  should  be  granted 
were  that  the  agreement  to  install  a  venti- 
lating system  according  to  the  specifications 
was  a  condition  precedent  to  the  obligation 
to  pay  rent ;  that,  unless  the '  defendant 
should  be  restrained  from  bringing  suits,  the 
.  complainant  would  suffer  Irreparable  injiu-y 
tiecanse  his  damages  were  Incapable  of  esti- 
mation by  any  pecuniary  standard;  and 
that,  unless  an  injunction  should  be  granted, 
there  would  be  a  multiplicity  of  suits,  which 
would  interfere  with  complainant's  business, 
and  vex  and  harass  him.  The  facts  stated 
in  the  bill  are  not  sufficient  to  authorize  an 
injunction  on. either  of  these  grounds.     If 


the  covenant  to  install  a  system  of  ventila- 
tion was  a  condition  precedent  to  the. pay- 
ment of  Feat,  the  defense  could  be  made  In 
a  suit  at  law.  If  the  complainant  was  en- 
titled to  retain  the  possession  and  use  of  the 
property  without  payment  of  rent  until  a 
sufficient  ventilating  system  should  be  In- 
stalled, he  could  defeat  an  action  of  forcible 
detainer  or  an  action  for  rent  by  distress  or 
otherwise.  In  case  of  a  distraint  the  prop- 
erty may  be  released  upon  giving  a  bond, 
and  the  defendant  may  avail  himself  of  any 
set-«ff  or  other  defense  which  would  have 
been  proper  if  the  suit  had  been  for  rent  in 
any  other  form  of  action  and  with  like  ef- 
fect. As  a  court  of  law  would  take  cog- 
nizance of  and  allow  the  complainant  his 
defense,  a  court  of  equity  would  not  re- 
strain an  action  at  law.  Catholic  Bishop  of 
Chicago  V.  Chlnlquy,  74  111.  317.  If  the 
complainant  was  bound  by  his  covenant  to 
pay  rent,  but  he  suffered  damages,  as  alleged 
in  the  bill,  from  a  failure  of  the  defendant 
to  comply  with  its  covenant,  he  can  set  up 
such  damages  by  way  of  recoupment  in  an 
action  at  law.  Llndley  v.  Miller,  67  111.  244. 
The  bill  alleged  that  complainant  had  suffer- 
ed irreparable  Injury  on  account  of  the  heat, 
odors,  and  other  things  affecting  the  patron- 
age of  the  restaurant,  resulting  from  a  fail- 
ure of  the  defendant  to  properly  ventilate 
the  premises;  but.  If.  such  damages  are  to 
be  set  off  or  recouped  from  rent,  they  are 
as  easily  ascertainable  at  law  as  in  equity. 
If  the  complainant  owed  any  rent,  the  court 
would  not  enjoin  the  bringing  of  an  action 
to  recover  it  in  which  the  complainant  could 
have  his  damages  allowed  to  blm.  Accord- 
ing to  the  bill,  the  complainant  had  l>een  In 
possession  of  the  premises  from  May  1,  1905, 
to  September  7,  1906,  and  had  only  paid 
$800  on  the  rent.  He  alleged  that  he  would 
suffer  irreparable  injury  by  removal  from 
the  premises;  but  that  could  only  be  so  if 
the  use  of  the  premises  was  of  value  to  him. 
Unless  the  agreement  to  ventilate  was  a  con- 
dition precedent,  the  default  of  the  defend- 
ant only  related  to  a  part  of  the  considera- 
tion, and  the  complainant,  having  continued 
to  occupy  the  premises,  could  not  refuse  to 
pay  rent  because  of  the  breach  of  the  agree- 
ment Chicago  Legal  News  Co.  v.  Browne, 
103  111.  317;  Palmer  v.  Meriden  Britannia 
Co.,  188  III.  508,  69  N.  E.  247;  Rubens  v. 
Hill,  213  111.  523,  72  N.  E.  1127.  The  bill 
does  not  show  that  a  multiplicity  of  suits, 
either  simultaneous  or  successive,  are  threat- 
ened or  will  ensue.  The  first  suit  might 
settle  the  entire  controversy.  The  ventilat- 
ing system  might  be  made  satisfactory  and 
the  damages  cease.  If  the  covenant  for 
ventilation  should  be  held  not  a  condition 
precedent,  the  complainant  could  pay  rent 
and  bring  his  action  £or  damages  on  account 
of  the  breach  of  the  covenant. 

The  Judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgment  affirmed. 
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(233  ni.  SU) 

BAILET  T.  R0BI80N  et  al. 

(Supreme  Court  of  Illinois.     April  23,  1908.) 

J.  Trial— DiBEcnoN  o»  Verdict— Sofficies- 
OY  OT  Evidence. 

Upon  a  motion  to  direct  a  finding  upon  a 
controverted  question  of  fact,  the  question  is 
whether  there  is  any  evidence  which  fairly  tends 
to  support  the  contention  of  the  party  against 
whom  the  finding  is  asked,  and  it  is  not  suffi- 
cient to  justify  the  granting  of  such  motion 
that  the  court  may  be  of  the  opinion  that,  upon 
weighing  the  evidence,  a  verdict  against  the 
party  making  the  motion  would  have  to  be- set 
aside. 

[Ed.  Note. — For  cases"  in  point,  see  Cent.  Die. 
vol.  46,  Trial,  H  376-380.] 

2.  BiLM  AND  Notes  —  Acwows  —  Payment — 
Question  for  Jubt. 

In  an  action  on  notes,  evidence  examined, 
and  held  sufficient  to  take  to  the  jury  the  ques- 
tion of  whether  a  certain  payment  had  been 
made  by  defendant  thereon. 

3.  Evidence  —  Documentary  Evidence  — In- 

VENTOBIES— CoBBOBOBATION    OF   OTHEB   TES- 
TIMONY. 

In  an  action  on  notes  payable  to  a  person 
since  deceased,  the  inventory  of  decedent's  es- 
tate filed  by  his  administrator  in  the  county 
court  was  admissible  in  evidence  under  express 
aathorlty  of  Hurd'a  Rev.  St.  c.  3,  i  5a,  as  tend- 
ing to  show  what  property  deceased  owned  at 
the  time  of  his  death,  where  corroborative  of 
certain  evidence  introduced  by  defendant  tend- 
ing to  show  that  there  was  no  other  indebted- 
ness due  from  defendant  to  decedent  at  the  time 
a  certain  check  was  given  by  defendant  to  de- 
cedent, except  the  notes  involved  in  the  suit 
and  one  other  small  note. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  EJvidence,  I  1245.] 

,  Appeal  from  Appellate  Court,  Tblrd  Dist- 
rict, on  Appeal  from  Circuit  Court,  Tazewell 
County;  T.  N.  Green,  Judge. 

Action  by  Harry  V.  Bailey,  administrator 
of  the  estate  of  Alexander  McCoy,  deceased, 
against  Archie  L.  Roblson  and  others.  From 
a  Judgment  for  plaintlfC  on  a  directed  ver- 
dict, defendants  appeal.  Reversed  and  re- 
manded. 

This  la  an  action  of  assumpsit  brought  by 
the  administrator  of  Alexander  McCoy,  de- 
ceased, against  Archie  L.  and  Lida  Robl- 
80U,  lu  the  circuit  court  of  Tazewell  Coun- 
ty, to  recover  the  amount  claimed  to  be  due 
on  two  promissory  notes,  of  $1,000  each< 
bearing  date  June  29,  ISOS.  The  defendants 
below  admitted  a  liability  on  the  notes  for 
$624.25,  which  was  tendered  to  the  plaintiff, 
and,  the  tender  being  refused,  the  money  was 
paid  Into  coiurt  to  be  held  subject  to  the  or- 
der of  the  plaintur.  As  to  the  balance  of 
said  notes,  pleas  of  set-off  and  payment  were 
Interposed,  upon  which  issue  was  Joined. 
At  the  conclusion  of  all  the  evidence,  on  mo- 
tion of  plaintiff,  the  court  instructed  the 
Jury  to  find  the  issues  for  the  plaintiff.  A 
verdicts  was  accordingly  rendered  assessing 
the  plalntltTs  damages  at  $1,947.70,  upon 
which,  after  overruling  a  motion  for  a  new 
trial.  Judgment  was  rendered  against  the  de- 
fendants. Upon  an  appeal  to  the  Appellate 
Court  for  the  Third  District  the  Judgment 


was  aflBrmed.    Defendants  below  have  prose- 
cuted a  further  appeal  to  this  court 

George  C.  Rider  and  Prettyman,  Velde  & 
Prettyman,  for  appellant^.  W.  R.  Curran 
and  William  A.  Potts,  for  appellee. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  It  Is  first  insisted  that  the  court 
erred  in  directing  a  verdict  upon  the  issues 
presented  by  appellants'  pleas.  This  assign- 
ment of  error  requires  this  court  to  examine 
the  evidence  to  determine  whether  there  is 
any  evidence  fairly  tending  to  support  the 
defense  set  up  in  the  pleas.  Upon  a  motion 
to  direct  a  finding  upon  a  controverted  ques- 
tion of  fact,  the  question  is  whether  there 
is  any  evidence  which  fairly  tends  to  support 
the  contention  of  the  party  against  whom  the 
finding  is  asked.  It  is  not  enough,  to  Justify 
the  granting  of  such  motion,  that  the  court 
may  b'e  of  the  opinion  that  upon  weighing 
the  evidence  a  verdict  against  the  party  mak- 
ing the  motion  would  have  to  be  set  aside, 
Llbby,  McNeill  &  Libby  v.  Cook,  222  IlL  206; 
78  N.  E.  699 ;  Woodman  v.  Illinois  Trust  & 
Savings  Bank,  211  111.  578,  71  N.  B.  1090; 
Jones  &  Adams  Co.  ▼.  George,  227  111.  64, 
81  N.  E.  4.  In  support  of  their  defense  ap- 
pellants Introduced  a  check  dated  December 
28,  1901,  drawn  on  the  Farmers'  NaUonal 
Bank  of  Pekin,  111.,  payable  to  the  order  of 
A.,  McCoy,  for  $1,500.  This  check  was  signed 
"A.  L.  Roblson"  and  was  indorsed  "A.  Mc- 
Coy." The  check  was  stamped  "Paid  Decem- 
ber 80,  1901,"  by  the  bank  upon  which  It  was 
drawn.  Appellants  contend  that  this  $1,500 
check  should  be  credited  as  a  payment  upon 
the  two  notes  in  suit  If  this  eheck  was  re* 
celved  as  a  payment  upon  the  two  botes  in 
suit,  this  credit,  together  with  the  amount 
of  money  tendered,  would  pay  the  two  notes 
in  full,  and  the  verdict  should  have  been  for 
appellants.  If  the  $1,500  check  was  a  pay- 
ment upon  some  other  account,  then  the  ver- 
dict and  Judgment  are  correct.  Whether  the 
law  will  raise  a  presumption  that  the  check 
was  a  paymrat  on  the  notes  in  question,  in 
the  absence  of  any  evidence  tending  to  show 
what  the  check  Is  given  for,  we  do  not  find 
it  necessary  to  decide.  We  think  there  la 
evidence  in  this  record  fairly  tending  to 
prove  that  the  check  was  intended  aa  a  pay- 
ment upon  these  notes.  A  witness  by  the 
name  of  C.  B.  Oummlngs  testified  that  lie 
was  at  the  house  of  Dr.  Alexander  McCoy, 
the  deceased,  on  the  day  that  A.  L.  Boblaon 
paid  McCoy  a  check  for  $1,500.  Cumminga 
was  a  very  Intimate  friend  of  McCoy,  and 
frequently  visited  him  at  his  home^  and  rode 
with  him  when  making  professional  calls. 
The  evidence  shows  that  Dr.  McCoy  was 
about  80  years  old  at  the  time  of  his  death, 
which  occurred  In  April,  1902.  On  the  occa- 
sion when  Roblson  paid  McCoy  the  $1,500 
check,  Cummlngs  testifies  that  after  Roblson 
left  the  McCoy  residence  McCoy  informed 
Cummlngs  that  Roblson  had.  Just  given  hiia 
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a  check  for  $1,S00,  and  asked  the  witness  If 
he  oould  )%loan  that  money  for  hlin.  Cum- 
mlngs  testified  that  he  told  Dr.  McCoy  that  he 
did  not  know  of  anybody  wanting  the  money 
at  that  time,  bat,  if  he  found  an  opportunity 
to  loan  it,  he  would  do  so.  Dr.  McCoy  was 
very  feeble  at  this  time — so  much  bo  that 
he  required  assistance  to  get  in  or  ont  of  hia 
buggy.  He  kept  his  office  in  a  room  In  hia 
retidence,  which  was  about  one-half  mile 
from  the  Farmers'  National  Bank,  where 
he  did  his  banking.  While  Cummings  Is  not 
able  to  positively  identify  the  check  offered 
in  evidence  as  the  one  McCoy  showed  him  at 
his  residence,  yet  it  is  reasonably  certain 
that  it  is  the  same  check.  The  date  of  the 
check  corresponds  with  Cummings'  recollec- 
tion of  the  time  be  bad  the  conversation 
above  detailed  with  McCoy,  also  the  amount 
of  the  check,  and  tiiere  is  no  evidence  that 
Roblson  ever  gave  McCoy  any  other  check 
abont  that  date,  or  at  any  other  time,  for 
that  amount  The  witness  testifies  that  Dr. 
McCoy  asked  him  if  he  could  reloan  that  mon- 
igy  for  him.  The  use  of  the  word  "reloan" 
Implies  that  the  money  had  been  loaned  be- 
fore it  was  paid  in  and  that  Dr.  McCoy  want- 
ed to  loan  it  again.  The  inference  from  the 
language  clearly  is  that  Roblson  had  paid 
It  upon  a  loan.  The  evidence  shows  that  Rob- 
lson bad  borrowed  money  of  Dr.  McCoy  on 
other  occasions  than  the  one  when  the  two 
$1,000  notes  were  given,  and  in  each  instance 
he  executed  his  note  for  the  amount  of  the 
loan.  An  examination  of  the  books  and  pa- 
pers of  Dr.  McCoy  wholly  fails  to  show  the 
existence  of  any  note  at  the  time  the  check 
in  question  was  given  except  the  two  notes 
that  are  sued  on  in  this  case,  so  that,  if  this 
$1,000  was  paid  to  Dr.  McCoy  on  a  loan,  the 
evidence  that  there  was  no  other  loan  in  ex- 
istence at  the  time  except  that  evidenced  by 
the  two  notes  in  question  has  a  direct  tend- 
ency to  prove  that  the  payment  was  made  on 
these  notes.  It  is  further  proved  by  the  evi- 
dence of  C.  H.  Turner,  the  cashier  of  the 
Farmers'  National  Bank,  that  Dr.  McCoy  had 
for  several  years  prior  to  his  death  kept  a 
package  of  valuable  papers  in  the  bank.  Tur- 
ner had  access  to  this  package,  and  saw  its 
contents  more  than  once.  This  witness  tes- 
tifies that  he  saw  the  two  $1,000  notes  sued 
on  in  this  case,  and  also  another  note  for  $1,- 
GOO  which  was  dated  subsequent  to  the  pay- 
ment of  the  $1,500  check,  and  which  has  been 
paid  to  the  appellee  since  the  death  of  Dr. 
McCoy,  and  that  there  were  no  other  notes 
or  evidence  of  indebtedness  in  this  package 
against  appellants.  If  Dr.  McCoy  held  an- 
other note  against  appellants  for  $1,500,  it 
is  reasonable  to  suppose  that  It  would  have 
been  found  with  the  two  $1,000  notes  In  his 
package  at  the  bank.  There  is  no  evidence 
whatever  in  tbls  record  tending  in  the  slight- 
est degree  to  show  that  appellants  owed  Dr. 
McCoy  anything  except  the  notes  Involved 
In  this  snlt  at  the  time  tbls  check  was  deliv- 
ered.    In  our  opinion  these  circumstances 


have  a  direct  tendency  to  prove  that  the  $1,- 
600  was  paid  on  these  two  notes.  The  evi- 
dence, at  all  events,  is  of  such  a  character 
as  required  the  court  to  submit  that  issue  to 
the  Jury. 

Appellants  offered  the  Inventory  filed  by 
the  appellee  of  Dr.  McCoy's  estate  in  the 
county  court  This  evidence  upon  objection 
by  appellee  was  excluded  by  the  court  and 
this  ruling  is  assigned  as  error.  Inventories 
and  bills  of  appraisement,  and  authenticated 
copies  thereof,  are  made  competent  evidence* 
by  paragraph  56,  a  8,  Hurd's  Rev.  St  Such 
inventory  is  not  conclusive  of  the  value  of 
the  estate,  but  it  is  competent  evidence  tend- 
ing to  show  what  property  the  decedent  own- 
ed at  the  time  of  his  death.  We  think  that 
the  Inventory  corroborated  the  testimony  giv- 
en for  appellants  tending  to  show  that  there 
was  no  other  Indebtedness  at  the  time  the 
check  was  given  than  the  notes  involved  in 
this  suit  In  view  of  the  Incompetency  of 
Roblson  to  testify,  his  case  must  necessarily 
be  supported  by  the  next  best  evidence  of 
which  the  subject.  In  Its  nature.  Is  suscepti- 
ble. In  this  case  a  resort  to  circumstances 
Is  the  only  method  left  open  to  appellants  to 
establish  their  defense.  The  Inventory  slight- 
ly tended  to  strengthen  the  contention  of  ap- 
pellants, and  therefore  the  court  should  not 
have  denied  them  the  benefit  to  be  derived 
from-  this  circumstance.  The  inventory  show- 
ed only  one  small  note,  amounting  to  $73.23, 
beside  the  notes  of  appellants.  The  small 
number  of  notes  belonging  to  Dr.  McCoy  has 
some  tendency  to  corroborate  the  statements 
of  Turner  as  to  the  contents  of  the  package 
kept  at  the  bank.  If  there  had  been  a  large 
number  of  notes  in  this  package  that'  fact 
would  detract  from  the  weight  to  be  given 
to  the  evidence  of  Turner,  who  testifies  to 
the  contents  of  the  package. 

In  our  opinion  the  court  erred  in  directing 
a  verdict  for  the  appellee,  and  in  excluding 
the  Inventory  from  the  jury.  For  these  er- 
rors the  judgments  of  the  circuit  and  Appel- 
late Courts  are  reversed,  and  the  cause  re- 
manded to  the  circuit  court  of  Tazewell  coun- 
ty for  a  new  trial. 

Reversed  and  remanded. 


(W  III.  597) 
POWERS  V.  HEFFERNAN. 
(Supreme  Court  of  Illinois.  April  23.  1908.) 
1.  Basements— Sevkearcb  or  Title— Effect. 
The  disposition  and  arrangement  of  two 
heritages,  or  of  one  heritage  consisting  of  sev- 
eral parts  belonging  to  oner  owner  for  ease  and 
convenience  with  reference  to  ways,  light,  etc., 
made  during  unity  of  seisin,  which  are  apparent 
and  continuous  and  necessary  to  a  reasonable  en- 
joyment of  the  several  parts  thereof,  will  be 
an  easement  upon  the  severance  of  title  as  to 
the  different  parts  thereof,  and,  upon  a  grant 
of  a  portion  by  the  owner  of  the  fee,  each  por- 
tion of  the  severed  premises  will  pass  sabject 
to  the  burden  and  advantages  imposed  or  con- 
ferred upon  the  different  parts  of  the  premises. 

[Kd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  17,  EJasements,  {  43.] 
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2.  Save. 

Though  necessity  for  and  right  of  access  to 
the  premises  of  a  grantor  remaining  in  him  aft- 
er a  conveyance  may  be  relinquished  by  woi<ds 
clearly  indicating  an  intention  to  do  so,  general 
covenants  not  indicating  that  such  relinquish- 
ment was  intended  will  not  be  construed  as  a 
waiver  of  such  easements. 

3.  Saue. 

Where  one  owned  two  adjoining  two-story 
buildings,  access  to  the  second  floor  of  one  being 
had  through  a  stairway  in  the  other  building, 
and  a  door  in  a  partition  wall,  defendant,  hav- 
,ing  purchased  the  building  containing  the  stair- 
way, with  knowledge  that  such  stairway  and 
door  formed  a  necessary  means  of  access  to  the 
second  floor  of  the  other  building,  took  the  prop- 
erty burdened  with  the  right  of  the  owner  of 
the  other  building  to  such  access. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  i  43.] 

Error  to  Circuit  Court,  Champaign  Coun- 
ty ;  Solon  Phllbrlc^,  Judge. 

Bill  by  Florence  H.  Powers  against  John 
Heffeman.  From  a  decree  dismissing  the 
bill,  complainant  prosecuted  error  to  the  Ap- 
pellate Court  for  the  Third  District,  whence 
the  cause  was  certified.  Reversed  and  re- 
manded, with  directions. 

Ray  &  Dobbins,  for  plaintiff  In  error.  Sav- 
age &  Woods,  for  defendant  In  error. 

HAND,  C.  J.  This  was  a  bill  lu  chancery 
filed  In  the  circuit  court  of  Champaign  county 
by  the  plaintiff  In  error  against  the  defendant 
in  error  to  enjoin  the  defendant  In  error  from 
closing  up  a  stairway  upon  the  premises  of 
the  defendant  In  error  and  a  doorway  In  a 
partition  wall  between  the  premises  of  the 
plaintiff  in  error  and  the  defendant  in  error, 
which  afford  access  to  the  second  story  of 
the  building  located  upon  plaintiff  In  error's 
adjoining  premises.  An  answer  and  replica- 
tion were  filed,  and  the  case  was  referred  to 
the  master  to  take  the  proofs  and  report  his 
conclusions.  The  master  reported  that  the 
plaintiff  in  error  was  entitled  to  the  relief 
prayed  for  In  her  bill,  and  recommended  a  de- 
cree to  that  effect  The  court  sustained  ex- 
ceptions to  the  master's  report  and  entered  a 
decree  dismissing  the  bill  for  want  of  equity, 
and  a  writ  of  error  was  sued  out  from  the 
Appellate  Court  for  the  Third  District  to  re- 
view said  decree,  and,  a  freehold  being  In- 
volved, the  case  was  certified  to  this  court 
by  the  Appellate  Court 

It  appears  from  the  pleadings  and  proofs 
that  one  A.  L.  Beardsley  was  the  owner  of  4 
25-foot  lots  fronting  upou  Walnut  street  in 
the  city  of  Champaign,  numbered  12,  13,  14, 
and  15 ;  that  In  the  year  1883  she  erected  up- 
on the  two  south  lob,  being  lots  12  and  13,  a 
two-story  brick  building,  5  Inches  of  the  north 
wall  of  which  stood  upon  the  north  line  of 
lot  13,  and  7  Inches  of  which  stood  upon  the 
south  line  of  lot  14.  There  was  no  alley  In 
the  rear  of  said  lots,  and  the  second  story 
of  said  building  was  reached  by  a  stairway 
from  Walnut  street  which  was  located  im- 
mediately adjoining  the  north  wall  of  the 
building,  and  a  hallway  at  the  head  of  said 


stairs.  In  1805  A  L.  Beardsley,  still  being 
the  owner  of  lots  14  and  15,  erected  a  two-story 
brick  building  upon  those  lots,  Immediately 
adjoining  the  building  upon  lots  12  and  13; 
the  north  wall  of  the  building  upon  lots  12 
and  13  being  utilized  as  a  partition  wall  be- 
tween the  two  buildings.  A  doorway  was 
cut  through  said  partition  wall  from  the  hall, 
and  the  second  story  of  the  building  upon  lots 
14  and  15  was  reached  by  the  stairway  and 
hall  in  the  building  upon  lots  12  and  13.  The 
first  story  of  the  building  upon  lots  12  and  18 
was  used  for  stores,  and  the  first  story  of 
the  building  upon  lots  14  and  19  was  used 
as  a  printing  office.  The  second  stories  of 
the  buildings  were  used  for  lodge  rooms,  a 
hotel,  and  other  purposes  at  different  times 
after  the  two  buildings  were  completed,  and 
there  was  no  means  of  access  to  the  second 
story  of  either  of  said  buildings  other  than  by 
said  stairway  and  ball.  In  1905  Beardsley 
sold  lots  12  and  13,  and  the  building  located 
thereon,  to  the  defendant  In  error,  and  convey- 
ed the  same  to  him  by  warranty  deed,  the  only 
reservation  In  the  deed  being  one-half  of  the 
party  wall  situated,  In  part  upon  lots  13  and 
14,  and  the  defendant  in  error  took  posses- 
sion thereof.  In  1906  Beardsley  sold  lots 
14  and  16,  and  the  building  located  thereon, 
to  the  plaintiff  in  error,  and  conveyed  the 
same  to  her  by  warranty  deed.  Shortly  aft- 
er the  purchase  of  lots  14  and  15  by  the  plain- 
tiff In  error  the  defendant  in  error  forbade 
the  plaintiff  In  error  the  right  to  use  said 
stairway  and  hall  as  a  means  of  access  to 
the  second  story  of  her  building,  and  threaten- 
ed to  dose  up  the  door  or  doors  through  said 
partition  wall  from  said  hallway  and  the 
stairway  leading  to  said  hallway  from  Wal- 
nut street,  the  effect  of  which  would  have 
been  to  cut  off  all  means  of  ingress  and  egress 
of  the  plaintiff  in  error  to  and  from  the  upper 
story  of  the  building  upon  lots  14  and  15, 
whereupon  this  bill  was  filed. 

The  law  seems  to  be  well  settled  that  the 
disposition  and  arrangement  of  two  heritages, 
or  of  one  heritage  consisting  of  several  parts, 
belonging  to  one  owner,  for  ease  and  con- 
venience with  reference  to  ways,  light  etc., 
made  during  unity  of  seisin,  which  are  appar- 
ent and  continuous  and  necessary  to  the  rea- 
sonable enjoyment  of  the  several  parts  there- 
of, will  be  an  easement  upon  the  severance  of 
title  as  to  the  different  parts  thereof,  and 
upon  a  grant  of  a  portion  by  the  owner  of  the 
fee  each  portion  of  the  severed  premises  will 
pass  subject  to  the  burdens  and  advantages 
Imposed  or  conferred  upon  the  different  parts 
of  the  premises.  Morrison  v.  King,  62  111. 
30;  Ingals  v.  Plamondon,  75  111.  118;  Clarke 
T.  Oafleney,  116  III.  862,  6  N.  E.  688 ;  Olhak 
T.  Klekr,  117  111.  643.  7  N.  E.  HI;  MarUn 
V.  Murphy,  221  111.  632,  77  N.  E.  1126.  In 
the  Morrison  Case,  James  K.  Morrison  died 
seised  of  a  three-story  building  situated  in 
the  city  of  Chicago,  which  covered  several 
lots,  and  was  known  as  Nos.  101,  153,  155. 
167,  and  158  South  Clark  street    The  first 
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BtoiT  was  need  for  stores  and  tbe  second  and 
third  stories  for  offices.  Tbe  building  was  di- 
vided by  walls  wbieb  ran  from  the  ground  up- 
wards. Tbe  entrance  from  tbe  street  to  tbe 
second  and  tblrd  stories  was  by  a  common 
entrance  for  tbe  whole  building  and  by  a 
stairway  between  stores  Nos.  153  and  155, 
so  that  2%  feet  in  width  for  a  stairway  was 
taken  from  store  No.  153,  and  the  same  width 
from  store  No.  155.  After  the  death  of  Mor- 
rison the  portions  of  said  building  known 
as  Nos.  155,  157,  and  169,  with  the  ground 
upon  which  they  stood,  were  assigned  to  his 
widow  as  dower.  Shortly  thereafter  his  heirs 
threatened  to  tear  down  the  portion  of  the 
building  known  as  Nos.  151  and  153  for  the 
purpose  of  rebuilding  on  the  ground  covered 
by  that  portion  of  the  building,  the  effect  of 
which  was  to  destroy  the  means  of  access  to 
tbe  second  and  third  stories  of  the  portion 
of  the  building  set  off  to  the  widow,  where- 
upon she  filed  a  bill  to  enjoin  the  heirs  from 
thus  interfering  with  her  enjoyment  of  the 
portion  of  the  building  assigned  to  her  as 
dower.  The  court  entered  a  decree  in  ac- 
cordance with  the  prayer  of  the  bill,  which 
was  affirmed  by  tjils  court  The  court,  on 
page  35,  said:  "These  arrangements  for  ease 
and  convenience,  such  as  ways,  light,  and 
support,  were  provided  and  used  by  the  own- 
er In  fee  during  unity  of  seisin.  Th^r  were 
apparent  and  continuous.  No  person  of  or- 
dinary faculties  dealing  with  the  premises 
could  fall  to  observe  them.  They  were  neces- 
sary to  the  reasonable  enjoyment  of  the  prem- 
ises comprising  the  three  stores  in  question. 
It  Is  true,  as  claimed  by  counsel,  that  while 
the  whole  premises  remained  In  the  testator 
these  arrangements  for  ways,  light,  support, 
etc.,  did  not,  in  any  technical  sense,  amount 
to  easements.  Until  a  severance  and  the 
premises  were  held  by  separate  owners  no 
question  of  that  character  need  arise.  The 
foundation  of  the  doctrine  of  easement  in 
this  and  similar  classes  of  cases  is  a  disposi- 
tion and  arrangement  of  the  premises  as  to 
the  uses  of  the  different  parts  by  him  having 
the  unity  of  seisin,  and  then  a  severance.  It 
being  a  general  principle  In  relation  to  grants 
that  every  grant  of  a  thing  naturally,  and 
necessarily  Imports  a  grant  of  It  as  it  actually 
exists,  unless  the  contrary  is  provided  for,  it 
would  seem  to  follow  that  each  portion  of  the 
severed  premises  should  pass  subject  to  all 
the  burdens  and  advantages  imposed  or  con- 
ferred by  the  proper  owner — citing  author- 
ities. It  has  been  deemed  a  needless  task  to 
present  an  analysis  of  these  cases.  These 
cases,  and  others  embody  a  current  of  au- 
thority holding  that  an  easement  may  be  cre- 
ated by  the  disposition  made  of  premises  by 
the  owner  of  the  estate,  and  that  upon  a 
severance  of  the  title  the  owners  will  take 
their  respective  shares  as  they  existed  in  the 
hands  of  the  former  owner." 

In  Ingals  v.  Plamondon,  supra,  John  Crlgb- 
ton  owned  50  *eet  of  ground  upon  the  cor- 
ner of  Thro5p  and  Monroe  streets  In  the  city 


of  Chicago,  which  was  divided  Into  two  25- 
foot  lots.  He  built  upon  the  north  lot  a 
three-story  and  basement  brick  bouse.  The 
south  wall  rested  upon  the  lot  line,  and 
was  designed  as  a  party  wall.  In  building 
that  wall  he  constructed  therein  a  furnace 
flue  which  projected  beyond  the  wall  (which 
was  twelve  Inches  thick)  eight  inches  upon 
the  south  lot.  He  sold  the  north  building, 
reserving  the  right  to  unite  upon  the  south 
with  said  party  wall,  and  then  sold  tbe  south 
lot  The  purchaser  of  the  south  lot,  in  build- 
ing thereon,  sought  to  remove  said  eight- 
Inch  projection  upon  the  south  of  the  party 
wall,  whereupon  the  owner  of  the  north  lot 
filed  a  bill  to  enjoin  him  from  so  doing.  The 
superior  court  dismissed  the  bill.  This  court 
reversed  the  decree  of  that  court,  and  on 
page  123  of  75  111.  said:  "The  rule  of  the 
common  law  upon  the  subject  Is  that  where 
the  owner  of  two  heritages,  or  of  one  her- 
itage consisting  of  several  parts,  has  arrang- 
ed and  adapted  these  so  that  one  derives  a 
benefit  or  advantage  from  the  other  of  a  con- 
tinuous and  obvious  character,  and  he  sells  one 
of  them  without  making  mention  of  those 
Incidental  advantages  or  burdens  of  one  In 
respect  to  the  other,  there  is,  in  the  silence 
of  the  parties,  an  implied  understanding  and 
agreement  that  these  advantages  and  bur- 
dens, respectively,  shall  continue  as  before 
the  separation  of  the  title."  In  the  late  case 
of  Martin  v.  Murphy,  on  page  639  of  221 
111.,  on  page  1129  of  77  N.  E.,  the  follow- 
ing language  was  quoted  with  approval  from 
the  case  of  Lampman  v.  Milks,  21  N.  T. 
505:  "The  principle  Is  that  where  the  own- 
er of  two  tenements  sells  one  of  them,  or 
the  owner  of  an  entire  estate  sells  a  portion, 
the  purchaser  takes  the  tenement  or  por- 
tion Sold  with  all  the  benefits  and  burdens 
which  appear  at  the  time  of  the  sale  to  be- 
long to  U,  as  between  It  and  the  property 
which  the  vendor  retains.  This  is  one  of 
the  recognized  modes  by  which  an  easement 
or  servitude  Is  created.  No  easement  exists 
so  long  as  there  Is  a  unity  of  ownership,  be- 
cause tbe  owner  of  the  whole  may  at  any 
time  rearrange  the  qualities  of  the  several 
parts.  But  the  moment  a  severance  occurs 
by  the  sale  of  a  part  tbe  right  of  the  owner 
to  redistribute  the  properties  of  the  respec- 
tive portions  ceases,  and  easements  or  serv- 
itudes are  created,  corresponding  to  the  bene- 
fits and  burdens  mutually  existing  at  the 
time  of  the  sale.  This  Is  not  a  rule  for  the 
benefit  of  purchasers  only,  but  Is  entirely 
reciprocal.  Hence  If,  Instead  of  a  benefit 
conferred,  a  burden  has  been  Imposed  upon 
the  portion  sold,  the  purchaser,  provided 
the  marks  of  this  burden  are  open  and  vis- 
ible, takes  tbe  property  with  the  servitude 
upon  it.  The  parties  are  presumed  to  con- 
tract in  reference  to  the  condition  of  the 
property  at  the  time  of  the  sale,  and  nei- 
ther has  a  right  by  altering  arrangements 
then  openly  existing,  to  change  materially 
the  relative  value  of  the  respective  parts." 
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It  Is  urged  by  the  defendant  In  error  that 
what  is  sought  to  be  established  here  Is 
not  an  Implied  grant  but  an  Implied  reserya- 
tlon,  and  that  in  case  of  an  Implied  reserva- 
tion the  evidence  of  the  necessity  of  the 
reservation  must  be  much  greater  than  In 
case  of  an  Implied  grant.  This  distinction 
Is  recognized  hi  Wells  v.  Garbutt,  13^  N.  Y. 
430,  30  N.  El.  97a  In  that  case,  however,  It 
is  held  the  necessity,  even  In  a  case  of  im- 
plied reservation,  need  not  be  an  absolute 
physical  necessity,  but  that  proof  of  reason- 
able necessity,  as  distinguished  from  mere 
convenience,  Is  all  that  Is  necessary.  In  the 
case  at  bar  it  appeared  from  the  «vldence 
that  there  was  no  alley  In  the  rear  of  either 
of  said  lots,  and  tliat  to  close  up  said  stair- 
way and  the  doorways  leading  through  the 
partition  wall  into  the  hall  would  cut  oCT  all 
access  to  the  second  story  of  the  building 
located  upon  lots  14  and  15,  as  the  building 
was  constructed  and  In  use  for  more  than 
10  years  by  Beardsley  before  lots  12  and 
18  were  sold  to  the  defendant  In  error,  and 
that  to  build  a  new  stairway  In  plaintiff  in  er- 
ror's building  would  greatly  Imimir  the  size 
and  usefulness  of  the  first  story,  and  cause 
an  outlay  by  plaintiff  In  error  of  at  least 
$1,000.  If,  therefore,  the  distinction  made 
in  the  opinion  In  Wells  v.  Garbutt,  supra 
(which  opinion  was  rendered  by  a  divided 
court  and  Is  In  apparent  conflict  with  the 
opinion  in  Lampman  v.  Milks,  supra,  which 
has  been  approved  by  this  court,  in  Ingals  t. 
Plamondon,  supra,  and  In  Martin  v.  Murphy, 
supra),  be  applied  here,  the  proof  shows 
that  the  necessity  for  retaining  a  means  of 
access  to  the  second  story  of  the  building 
upon  lots  14  and  15  by  means  of  said  stair- 
way and  hall  is  a  reasonable  necessity,  and 
not  merely  a  convenience,  and  brings  this 
case  squarely  within  the  principles  announced 
In  the  case  of  Wells  v.  Garbutt,  supra. 

It  Is  also  urged  that  Beardsley  having  con- 
veyed lots  12  and  13  to  the  defendant  In  er- 
ror by  a  warranty  deed,  without  reservation, 
except  as  to  one-half  of  the  party  wall,  the 
right  of  Beardsley  or  the  plalntiCt  in  error 
to  use  said  stairway  and  hall  should  be  held 
to  have  been  relinquished  by  Beardsley  to 
the  defendant  In  error.  It  Is  generally  held 
that  the  right  of  access  by  necessity  to  the 
premises  of  a  grantor  remaining  In  him  after 
a  conveyance  of  a  portion  of  what  he  once 
owned  will  be  presumed  not  to  have  been 
relinquished  by  general  covenants  In  a  war- 
ranty deed.  Necessity  for,  and  right  of,  ac- 
cess may  indeed  be  relinquished  by  express 
words  clearly  indicating  an  intention  to  do 
so,  but  general  covenants  which  do  not  indi- 
cate that  such  relinquishment  was  in  the  mind 
of  the  covenantor  will  not  be  construed  as 
a  waiver  of  such  necessary  easements. 
Cbappell  V.  New  York  &  H.  By.  Co.,  62  Conn. 
195,  24  Atl.  997,  17  L.  B.  A.  420.  In  Brig- 
bam  V.  Smith,  70  Mass.  297,  64  Am.  Dec.  76, 
It  was  held  that  a  deed  of  warranty  does  not 
estop  the  grantor  to  claim  a  way  of  necessity 


over  the  land  granted;  and  In  DUlman  t. 
Hoffman,  38  Wis.  559,  that  In  every  deed  of 
a  part  of  a  grantor's  land,  without  express 
provision  on  the  subject,  these  tia  an  im- 
plied grant  or  reservation  of  easements  of 
necessity  for  the  enjoyment  of  the  part  con- 
veyed or  the  part  retained;  and  in  Geible 
V.  Smith,  146  Pa.  276,  23  Atl.  437,  28  Am. 
St  Rep.  796,  that  where  a  continuous  and 
apparent  easement  or  servitude  is  Impressed 
by  the  owner  of  real  estate  on  a  part  there- 
of for  the  benefit  of  another  part,  and  the 
portions  are  subsequently  conveyed  to  difter- 
ent  persons,  the  purchaser  of  the  servioit 
property,  In  the  absence  of  an  express  res- 
ervation or  agreement  takes  it  subject  to  the 
easement  or  servitude.  See,  also,  Elliott  v. 
Bhett,  5  Blch.  Law  (S.  C.)  405,  57  Am.  Dec. 
750,  and  note. 

It  is  also  urged  that  the  building  construct- 
ed upon  lots  12  and  13  and  tlie  building  con- 
structed upon  lots  14  and  15  were  not  con- 
structed at  the  same  time,  and  that  the  fioon 
of  the  second  stories  of  said  buildings  were 
not  upon  a  level,  and  that  for  those  reasons 
the  doctrine  announced  In  Morrison  v.  King, 
supra,  Ingals  v.  Plamondon,  supra,  and  Mar- 
tin V.  Murphy,  supra,  should  not  be  held  to 
am>1y  to  this  case.  This  contention  we  think 
without  force,  as  the  two  buildings,  with  the 
right  of  access  to  the  second  stories,  had 
been  used  In  the  form  In  which  they  existed 
at  the  time  the  defendant  in  error  purchased 
the  south  building  by  Beardsley  for  some- 
thing like  10  years.  The  use  of  the  stairway 
and  the  doorway  extending  through  the  par- 
tition  wall  to  the  hallway  upon  the  proper- 
ty of  defendant  in  error  as  a  necessary 
means  of  access  to  the  second  story  of  the 
building  of  plaintiff  In  error  upon  lots  14 
and  15  was  apparent  to  the  most  casual  ob- 
server, and  was  actually  knovni  to  the  de- 
fendant In  error  at  the  time  he  purchased  lots 
12  and  13'and  the  building  thereon.  We  are  of 
the  opinion  he  took  the  property  purchased 
by  him  from  Beardsley  burdened  with  the 
right  of  access  through  said  stairway  and 
hallway,  and  by  the  way  of  said  door  or 
doors  through  said  partition  wall,  to  the 
secopd  story  of  the  building  of  plaintiff  In 
error  located  upon  lots  14  and  15,  and  that 
the  circuit  court  erred  In  dismissing  the  bill 
of  plaintiff  in  error. 

The  decree  of  the  circuit  court  will  there- 
fore be  reversed  and  the  cause  remanded 
to  that  court,  with  directions  to  enter  a  de- 
cree In  accordance  with  the  prayer  of  the 
bill. 

Reversed  and  remanded,  with  directions. 


(233  III.  542) 
PEOPLE  ex  rel.  BIBB  v.  MAYOR  &  COM- 
MON  COUNCIL  OP  ALTON. 
(Supreme  Court  of  Illinois.     April  23,   190S.) 

1.  Mandamits— Advisory  Vebdict— Effect  of 
Successive  Vebdicts. 

A  verdict   for   respondents  in   an  original 
mandamus  suit  in  the  Supreme  Court,  the  la- 
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snes  of  fact  in  which  were  certified  to  the  drenlt 
conrt  for  trial,  will  not  tie  approved  merely 
because  in  six  preceding  nicb  trials  there  were 
four  verdicts  for  respondents  and  two  disagree- 
ments ;  the  verdicts  clearly  disregarding  the  evi- 
dence. 

2.  gorstitdtioiiai.  law  —  rloht  to  jltbt 
Tbiai.. 

The  provision  of  the  Constitution  guaran- 
teeing right  of  trial  by  jury  "as  heretofore  en- 
joyed has  no  application  to  a  suit  in  the  orig- 
inal Jurisdiction  of  the  Supreme  Court,  there 
never  having  been  provision  for  jury  trial  in 
such  court. 

3.  Mardauub  —  GsAKTiNa  Wbit  is  Disbk- 

OABD   OF  ADVISOBT   VEBDICT. 

The  Supreme  Court  in  an  original  manda- 
mns  suit  will  disregard  the  verdict  of  a  jury  in 
the  circuit  court,  to  which  the  Supreme  Court, 
under  its  practice,  has  certified  the  issues  of 
fact^  and  will  grant  the  writ,  the  evidence  in 
nowise  supporting  the  verdict,  but  showing  re- 
lator entitled  to  the  writ,  and  it  being  clear 
that  no  further  evidence  can  be  produced. 
Scott  and  Farmer,  33.,  dissenting. 

Original  mandamus  proceedings,  on  the  re- 
lation of  Scott  Bibb,  against  the  mayor  and 
eonimoa  council  of  Alton.  Writ  granted. 

John  J.  Brenholt,  for  relator.  John  F.  Mc- 
Glnnla,  Corp.  Counsel  (E.  B.  Glass,  of  counsel), 
for  respondents. 

CARTWRIOHT,  J.  This  proceeding  was 
commenced  by  the  filing  in  this  court.  In  pur- 
suance of  leave  granted  for  that  purpose,  of 
the  petition  of  Scott  Bibb  for  a  writ  of  man- 
damus commanding  the  mayor  and  common 
council  of  the  city  of  Alton  to  admit  Minnie 
Bibb  and  Ambrose  Bibb,  children  of  the  re- 
lator, to  the  Washington  school,  or  the  most 
convenient  of  the  public  schools  of  the  said 
city  to  which  they  had  a  right  to  be  admitted, 
without  excluding  them,  or  either  of  them, 
on  account  of  their  color  or  descent.  Issues 
of  facts  were  made  up  and  certified  to  the 
circuit  court  of  Madison  county  for  trial. 
This  was  done  In  the  exercise  of  discretion 
as  to  the  mode  of  trial  and  for  the  purpose 
of  making  the  practice  conform,  as  nearly  as 
practicable,  to  that  adopted  In  similar  cases 
in  trial  courts,  although  the  provisions  of  the 
statute  regulating  practice  have  no  applica- 
tion to  proceedings  In  this  court.  People  t. 
Thistlewood,  103  111.  139.  The  statute  pro- 
vides that  this  court  may,  from  time  to  time. 
Institute  such  rules  of  practice  as  shall  be 
deemed  most  conducive  to  the  due  adminis- 
tration of  Justice,  except  as  otherwise  pro- 
vided by  law;  but  no  rule  has  been  estab- 
lisbed  concerning  the  method  of  trying  issues 
of  fact  in  mandamus  cases,  and  the  court  has 
generally  adopted  the  practice  of  certifying 
such  issues  to  a  trial  court,  with  a  direction 
to  return  a  verdict  to  this  court. 

The  issues  in  this  case  have  been  tried 
seven  times  by  juries  in  the  circuit  court, 
and  in  two  of  them  the  Jury  disagreed.  Up- 
on the  first  trial  where  there  was  a  verdict 
It  was  in  favor  of  the  respondents,  and  it 
was  certified  to  this  court  That  verdict  was 
set  aside  for  manifest  error  prejudicial  to  the 
relator  In  the  rulings  of  the  court  in  the  ad- 


mission of  evidence.  People  ez  reL  r.  Mayor 
and  Common  Council  of  Alton,  179  111.  615, 
S4  N.  E.  421.  There  was  another  trial  result- 
ing in  a  verdict  In  favor  of  the  respondents, 
which  was  set  aside  on  account  of  a  misdirec- 
tion pf  the  court  In  submitting  to  the  Jury  a 
question  of  law.  People  ex  rel.  v.  Mayor  and 
Common  Council  of  Alton,  193  111.  809.  61  N. 
E.  1077,  88  L.  B.  A.  85.  Upon  another  trial 
there  was  a  third  verdict  in  favor  of  the  re- 
spondents, which  t^is  court  set  aside  because 
clearly  contrary  to  the  facts  proved,  and 
without  any  support  In  the  evidence.  It  was 
proved  at  that  trial,  beyond  dispute  or  contro- 
versy, that  the  respondents  were  guilty  of 
the  charge  contained  in  the  petition,  and  the 
evidence  introduced  by  tbem  had  no  tendency 
to  prove  that  the  intention  clearly  manifest- 
ed by  their  acts  did  not  exist  The  verdict 
could  only  be  accounted  for  as  a  product  of 
passion,  prejudice  or  hostility  to  the  law. 
People  ex  rel.  v.  Mayor  and  Common  Council 
of  Alton,  209  111.  461,  70  N.  B.  640.  The  at- 
torney for  relator  then  urged  that  a  peremp- 
tory writ  should  be  awarded  on  the  ground 
that  the  evidence  In  the  record  clearly  show- 
ed tho  relator  to  be  entitled  to  it.  The  re- 
lator, however,  had  not  requested  the  circuit 
court  to  direct  a  verdict  in  his  favor,  and  it 
was  said  that  if  such  a  motion  had  been  made 
the  court  would  doubtless'  have  granted  it 
The  court  said  that  the  Issues  were  sent  to 
the  circuit  court  for  trial  In  conformity  with 
the  practice  governing  the  trial  of  Issues  of 
fact  in  actions  at  law  before  a  Jury,  and  It 
was  not  deemed  advisable.  In  the  existing 
condition  of  the  record,  to  set  aside  that  or- 
der. The  case  was  sent  back  for  another 
trial,  and  upon  the  next  trial  the  attorney  for 
relator  moved  the  court  to  direct  a  verdict 
in  hia  favor,  and  this  the  court  refused  to  do, 
assigning  as  a  reason  that  this  court  had  di- 
rected that  the  issues  t>e  submitted  to  another 
Jury.  The  excuse  was  so  shallow  and  base- 
less as  to  Justify  a  conclusion  that  it  was  a 
mere  pretext  to  evade  a  compliance  with  the  . 
law  as  declared  by  this  court  and  the  verdict 
was  set  aside  and  the  circuit  court  directed, 
in  the  trial  of  the  questions  of  fact,  to  pro- 
ceed In  accordance  with  the  opinion  then  flied 
and  the  earlier  opinions  In  the  case.  People 
ex  rel.  v.  Mayor  and  Common  Council  of  Al- 
ton, 221  III.  275,  77  N.  E.  429.  The  case  has 
been  again  tried,  and  a  verdict  in  favor  of 
the  respondents,  unsupported  by  any  evidence, 
has  been  returned  to  this  court.  The  evi- 
dence was  to  all  Intents  and  purposes  the  same 
as  upon  the  former  trials,  and  demonstrated, 
beyond  the  possibility  of  a  doubt,  that  the 
children  of  relator  were  excluded  from  the 
Washington  school,  which  was  the  most  con- 
venient of  the  public  schools  of  the  city  to 
which  they  had  the  right  to  be  admitted,  and 
that  the  exclusion  was  solely  on  account  of 
their  race  and  color,  and  for  no  other  reason 
whatever.  The  evidence  for  the  respondents 
that  nothing  was  said  about  schools  or  color- 
ed children  by  the  mayor  and  council   in 
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changing  the  ordinances  for  the  purpose  of 
excluding  colored  children  from  schools  at- 
tended by  white  children ;  that  the  Intention 
to  exclude  them  was  not  declared;  or  that 
orders  were  never  issued  to  the  police;  or 
that  the  mayor  never  Intended  the  police 
force  under  his  control  to  do  what  they  did, 
and  what  be  knew  they  were  doing — had  no 
tendency  whatever  to  prove  that  the  children 
of  the  relator  were  not  excluded  by  the  re- 
spondents on  account  of  their  race  or  color. 
At  the  conclusion  of  the  evidence  the  attor- 
ney for  the  relator  moved  the  court  to  direct 
a  verdict  finding  the  issues  in  favor  of  the 
relator,  and  presented  to  the  court  a  written 
Instruction  for  that  purpose,  but  the  court  .de- 
nied the  motion  and  refused  to  give  the  in- 
struction. In  BO  doing  the  court  erred,  and 
the  error  was  in  a  matter  of  law,  and  con- 
trary to  the  law  in  this  case  as  declared  by 
this  court  in  previous  opinions  filed  In  the 
case. 

The  attorney  for  respondents  says  that  we 
ought  to  approve  this  verdict  for  the  reason 
that  the  qnesttons  of  fact  have  been  tried 
seven  times  in  the  circuit  court;  that  the 
juries  have  twice  disagreed  and  five  Juries 
have  decided  in  favor  of  the  respondents,  and 
all  the  trials  have  been  presided  over  by 
learned  Judges.  Great  weight  Is  Justly  given 
to  the  conclusion  of  a  Jury  upon  controverted 
questions  of  fact  where  the  verdict  appears 
to  be  the  result  of  an  honest  exercise  of  Judg- 
ment and  the  weighing,  with  fair  delibera- 
tion, of  the  credibility  of  witnesses,  but  it  is 
beyond  dispute  that  this  verdict,  when  view- 
ed in  the  most  favorable  light  for  the  re- 
spondents, does  not  represent  any  conclusion 
of  the  Jury  from  the  evidence,  and  that  all 
of  the  verdicts  represent  nothing  but  a  re- 
fusal by  Juries  to  enforce  a  law  which  they 
do  not  personally  approve  or  which  is  dis- 
tasteful to  them.  In  the  first  opinion  filed 
in  this  case  it  was  said  that  it  might  be  that 
the  wisest  of  t>oth  races  believe  that  the  best 
interests  of  each  would  be  promoted  by  vol- 
untary separation  in  the  public  schools,  but 
that  it  is  no  less  the  duty  of  courts  to  en- 
force the  law  as  It  stands,  without  respect  to 
race  or  persons.  We  would  be  remiss  In  our 
duty  to  enforce  the  law,  and  would  forfeit  the 
respect  of  all  law-abiding  citizens  If  we 
should  approve  this  verdict  for  no  other  rea- 
son than  because  it  Is  one  of  a  series  which 
represent,  not  the  enforcement  of  law  or  the 
discharge  of  duty,  but  a  deplorable  disre- 
gard for  the  law  and  for  the  rights  of  citi- 
zens. The  verdicts  have  all  been  more  of- 
fensive and  dangerous  assaults  upon  the  law, 
the  government,  and  organized  society  than 
the  utterances  of  Individuals  or  societies  who 
are  opposed  to  all  law,  and  which  are  regard- 
ed only  as  the  sentiments  of  the  Ignorant, 
depraved,  and  vicious  who  are  the  enemies  of 
a  government  of  laws.  These  verdicts  were 
pronounced,  not  by  those  who  were  avowed 
enemies  of  law  and  government,  but  by 
those  who  constituted  a  part  of  the  govern- 


mental machinery  for  the  enforcement  of  the 
law,  and  who  had  been  sworn  to  discharge 
their  duty  in  that  regard.  Such  verdicts 
not  only  denote  opposition  to  the  enforcement 
of  the  law,  but  they  also  Jeopardize  the 
highest  interests  of  society  and  individuals. 
When  the  law,  through  the  refusal  of  Jurors 
to  regard  their  oaths,  becomes  impotent  to 
protect  the  rights  of  the  humblest,  the  rights 
of  no  i>er8on  are  secure;  and  Jurors  may 
take  heed  that  they  obey  and  enforce  the  law, 
lest  their  refusal  to  enforce  the  law  for  the 
protection  of  others  becomes  effective  to  de- 
prive them  of  their  legal  rights,  and  substi- 
tute the  beliefs  of  Jurors  and  courts  as  to  the 
wisdom  of  laws  enacted  for  their  protection. 
The  error  of  the  court  in  refusing  to  direct 
a  verdict  is  not  obviated  by  the  fact  that 
there  have  been  so  many  verdicts  contrary 
to  the  law  and  the  evidence.  The  verdict 
must  be  set  aside,  and  the  next  question  is 
whether  the  issues  shall  be  again  sent  to  the 
circuit  court  for  trial. 

There  is  neither  statutory  nor  constltn- 
tlonal  provision  for  trial  by  Jory  in  any  salt 
or  proceeding  in  tills  court  The  provision 
of  the  Constitution  that  "the  right  of  trial 
by  Jury  as  heretofore  enjoyed  shall  remain 
inviolate"  is  designed  to  secure  the  right 
of  trial  by  Jury  in  all  tribunals  exercising  a 
common-law  Jurisdiction  as  It  had  been  en- 
Joyed  before  the  adoption  of  the  Constitution. 
It  does  not  confer  such  a  right  in  any  class 
of  cases  where  it  had  not  formerly  existed, 
npr  in  courts  which  had  never  been  provided 
with  a  Jury  or  accustomed  to  try  cases  by 
that  method.  Ward  v.  Farwell,  97  III.  693; 
Moody  V.  Found,  208  la  78,  08  N.  B.  831; 
24  Cyc.  104;  6  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  974.  By  the  Constitution  this  court 
was  given  original  Jurisdiction  in  mandamna, 
and  in  the  history  of  the  court  there  has  nev- 
er been  any  provision  for  trial  by  Jury.  A 
trial  by  Jury  in  this  court  has  always  been, 
and  is  now,  an  impossibility.  To  send  an 
issue  of  fact  to  another  court  for  trial  does 
not  give  to  a  party  a  trial  by  Jury  in  this 
court,  which  has  Jurisdiction  of  the  action. 
In  such  a  trial  this  court  can  neither  role 
on  the  admission  of  evidence,  instroct  the 
Jury  as  to  the  law,  direct  a  verdict,  or  per- 
form any  other  function  of  a  trial  court 
All  those  powers  are  exercised  by  a  Judge  of 
the  inferior  court  Verdicts  have  been  set 
aside  in  this  case  because  the  Judges  pre- 
siding in  the  circuit  court  decided  contrary 
to  the  views  of  this  court  on  the  admission 
of  evidence  and  in  giving  instructions  to  the 
Jury.  To  bold  that  the  constitutional  pro- 
vision for  trial  by  Jury  applies  to  this  court 
where  a  Jury  trial  never  could  be  had, 
would  annul  the  provision  giving  to  the  court 
original  Jurisdiction  in  mandamus,  and  it 
necessarily  follows  that  no  party  has  a  right 
to  demand  that  form  of  trial.  The  whole 
question  of  practice  in  this  court  has  been 
under  the  control  of  the  court,  and  the  court 
may  ascertain  the  facts  in  any  case  by  any 
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satisfactory  method.  Issues  of  fact  may  be 
referred  to  a  commissioner  or  Bnbmitted  to 
a  Jury,  In  the  discretion  of  the  court,  and  In 
actions  of  this  character  It  has  been  the  cus- 
tom and  practice  of  the  court  to  give  to  par- 
ties a  Jury  trial  where  practicable.  In  this 
case  the  effort  to  obtain  a  fair  trial  of  the 
issues  of  fact  before  a  Jury  has  proved  ut- 
terly futile,  and  upon  the  trial  now  under  re- 
view the  court  refused  to  direct  a  verdict  in 
passing  upon  a  question  of  law. raised  by  the 
motion  of  the  'relator  for  such  a  direction. 
It  Is  clear  that  after  so  many  trials  there 
can  be  no  further  evidence  produced  by  ei- 
ther party,  but  that  all  the  evidence  relat- 
ing to  the  issues  is  before  us.  We  are  of  the 
(pinion  that  it  would  be  a  wrong  to  the  relat- 
or to  further  delay  him  in  establishing  his 
rights  and  to  compel  him  to  add  to  the  trou- 
ble and  expense  already  Incurred  in  an  ef- 
fort to  compel  obedience  to  the  law.  The  ver- 
dict of  the  Jury  Is  set  aside,  and  the  issues 
wUl  not  be  again  certified  to  the  circuit 
court  for  trial  but  will  now  be  finally  dis- 
posed of.  The  averments  of  the  petition 
have  been  fully  proved  upon  repeated  trials 
and  the  evidence  Is  preserved  in  the  record. 
The  evidence  produced  by  the  respondents  af- 
fords no  support  to  their  answer. 

We  therefore  find  that  all  the  material 
facts  alleged  In  the  petition  are  true  as  there- 
in stated,  and  fb&t  the  relator  is  entitled  to 
a  writ  of  mandamus  as  therein  prayed,  and 
it  to  therefore  ordered  that  a  peremptory 
writ  of  mandamus  issue  according  to  the 
prayer  of  the  petition,  that  the  respondents 
pay  the  costs,  and  that  execution  Issue  there- 
for. 

Writ  awarded. 

SCOTT  and  FABMER,  JJ.,  dissenting.  . 

SCOTT  and  FARMER,  JJ,  (dissenting). 
We  regard  the  opinions  filed  in  this  case 
prior  to  the  foregoing  as  correctly  stating 
the  law.  We  dissent  from  the  Judgment 
now  entered  because  we  believe  this  court 
Is  without  power  to  render  that  Judgment  In 
the  absence  of  the  verdict  of  a  Jury  In  favor 
of  relator,  and  we  do  not  Join  In  the  criti- 
cisms of  Judges  and  Jurors  found  in  the  ma- 
jority opinion.  This  proceeding  was  begun 
bi  this  court  under  thdt  provision  of  the  Con- 
stitution which  confers  upon  the  Supreme 
Court  original  Jurisdiction  "in  mandamus." 
The  majority  opinion  sets  aside  the  verdict 
of  the  Jury  for  the  reason  that  it  is  unsup- 
ported by  any  evidence,  and  directs  the  entry 
of  a  Judgment  in  this  court  contrary  to  the 
finding  of  the  Jury.  In  this  case  the  Consti- 
tution guarantees  to  the  respondents  a  trial 
by  Jury.  A  court  of  original  Jurisdiction 
(and  It  to  In  that  capacity  that  this  court 
determine*  this  cause)  Is  without  authority 
to  set  aside  a  verdict  and  enter  a  Judgment 
contrary  to  the  finding  of  the  Jury  In  a  man- 
damus suit 

It.is  said  by  the  majority  that  the  constitu- 


tional provision  that  "the  right  of  trial  by 
Jury,  as  heretofore  enjoyed,  shall  remain  In- 
violate," does  not  apply  In  this  case,  because 
It  does  not  confer  such  a  right  In  any  class 
of  cases  where  it  had  not  formerly  existed, 
nor  in  a  court  such  as  this,  which  had  nev- 
er been  provided  with  a  Jury  or  accustomed 
to  try  cases  by  that  method.  In  support  of 
that  statement  Ward  v.  Farwell,  97  111.  593, 
and  Moody  v.  Found,  208  III.  78,  69  N.  El 
831,  are  cited.  In  our  Judgment  neither  of 
those  authorities  has  any  bearing  upon  this 
question.  Those  cases  were  both  cases  of 
a  kind  In  which  the  right  to  a  trial  by  Jury 
never  bad  been  enjoyed,  so  that  the  Constitu- 
tion had  no  application  to  them  In  so  far  as 
the  guaranty  of  trial  by  Jury  Is  concerned. 
Neither  of  them  bears  in  any  respect  upon 
the  question  as  to  whether  or  not  the  right 
to  trial  by  Jury  in  a  common-law  suit  is 
taken  away,  where  Jurisdiction  to  try  the 
suit  is  conferred  upon  a  court  which  to  pro- 
vided with  no  method  for  securing  a  consti- 
tutional Jury.  In  fact,  In  the  Farwell  Case 
it  to  said:  "Of  course,  It  would  not  be  com- 
petent for  the  Legislature  to  defeat  the  right 
of  trial  by  Jury  In  common-law  cases  by  sim- 
ply declaring  they  might  be  tried  In  courts 
of  chancery,  and  that  the  proceedings  there- 
in should  conform  to  the  proceedings  in  chan- 
cery causes.  Thto  would  simply  be  an  at-- 
tempted  evasion  of  the  provisions  of  the 
Constitution."  From  which  the  conclusion 
would  be  that  conferring  upon  a  court  in 
which  Jury  trials  do  not  ordinarily  obtain 
the  Jurisdiction  to  try  causes  in  which  par- 
ties are  entitled  under  the  Constitution  to  a 
Jury  trial  would  not  authorize  that  court  to 
dispose  of  such  causes  without  a  Jury  trial. 
In  People  v.  Waynesville,  88  111.  469,  the 
right  of  parties  to  a  mandamus  proceeding 
Instituted  in  this  court  to  have  questions  of 
fact  determined  by  a  Jury  is  expressly  rec- 
ognized. It  is  unnecessary,  however,  to  go 
outside  the  opinlpns  which  have  been  filed 
in  this  case  for  authority  In  support  of  that 
right.  Upon  the  Issues  herein  being  closed 
they  were  certified  to  the  circuit  court  of 
Madison  county  for  trial  by  Jury.  Upon  each 
of  four  successive  verdicts  being  certified  to 
this  court,  the  verdict  was  set  aside  and 
an  order  entered  directing  that  the  questions 
of  fact  be  again  submitted  to  a  Jury.  When 
the  third  verdict  was  certified  to  this  court, 
counsel  for  the  relator  sought  to  have  the 
verdict  set  aside  and  to  have  a  peremptory 
writ  awarded.  In  the  opinion  then  filed, 
which  to  found  In  209  111.  461,  70  N.  B. 
640,  after  stating  that  the  verdict  was  con- 
trary to  all  the  facts  proved  and  without 
support  In  the  evidence,  we  said  (page  465  of 
209  III.,  page  641  of  70  N.  E.):  "In  such 
case,  where  the  verdict  clearly  appears  to  be 
unsupported  by  the  evidence,  It  Is  the  duty 
of  the  court  to  set  It  aside  and  to  award  a 
new  trial."  And,  after  discussing  the  In- 
sistence that  a  peremptory  writ  should  be 
awarded,  it  waa  said:    "la  the  present  con- 
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dition of  the  record  tbe  Terdlct  must  be  set 
aside  «nd  a  new  trial  granted"— and,  as 
above  indicated,  tbe  drcolt  court  was  then 
"directed  to  submit  the  issues  to  another 
Jury." 

In  reference  to  that  determination  It  is 
now  said  in  tbe  majority  opinion  that  tbe  re- 
lator-bad.  not  requested  the  circuit  court  to 
direct  a  verdict  In  bis  faror,  and  that  it 
was  not  deemed  advisable.  In  the  then  exist- 
ing condition  of  tbe  record,  to  set  aside  the 
order  Submitting  tbe  Issues  to  tbe  circuit 
court  for  trial.  It  is  also  pointed  out  that 
in  the  present  instance  the  relator  moved 
the  court  to  direct  a  verdict  In  his  favor, 
which  was  denied.  The  only  difference  In 
the  situation  of  the  record  as  it  now  stands 
and  as  it  was  when  the  opinion  In  209  111. 
461,  70  N.  E.  640,  was  written  Is  that  here 
tbe  relator  moved  for  a  directed  verdict, 
which  be  did  not  do  upon  the  trial  there  re- 
viewed. Upon  this  difference  tbe  Ingenuity 
of  counsel  has  not  been  able  to  found  a  dis- 
tinction which  would  warrant  us  in  now  en- 
tering a  Judgment  which  we  then  refused 
to  enter,  and  no  suicb  distinction  based  on 
that  difference  Is  suggested  in  tbe  foregoing 
opinion.  In  onr  Judgment  the  majority  pro- 
ceed on  the  mistaken  theory  that  the  provi- 
sion conferring  original  Jurisdiction  upon, 
this  court  in  mandamus  must  necessarily  be 
regarded  as  self-executing.  If,  as  Is  stated 
in  that  opinion,  the  right  to  a  Jury  trial,  such 
as  is  contemplated  by  tbe  fundamental  law, 
cannot  be  enjoyed  In  this  proceeding  in  this 
court  because  no  method  lias  been  provided 
for  summoning  a  Jury  and  for  a  trial  by 
Jury  presided  over  by  us,  then  tbe  provi- 
sion giving  us  Jurisdiction  cannot  be  car- 
ried out  in  cases  such  as  this  without  lef;ls- 
lation  to  make  it  effective.  But  tbe  absence 
or  lark  of  that  legislation  affords  no  ground 
for  taking  away  a  right  of  a  litigant  guar- 
anteed by  another  provision  of  the  Constitu- 
tion. If  the  Jurisdiction  to  try  capital  cases 
wns  conferred  upon  the  probate  court  by  the 
Constitution,  and  that  'court  was  left  with- 
out the  means  of  summoning  and  impaneling 
a  constitutional  Jury,  It  would  scarcely  be 
contended  that  the  probate  Judge  could  try  a 
man  for  murder  without  the  Intervention  of 
a  Jury;  and  yet  that  is  the  conclusion  to 
which  the  logic  of  tbe  majority  opinion  Ir- 
resistibly leads.  The  right  of  tbe  respond- 
ents to  a  trial  by  Jury  has  been  five  times 
solemnly  recognized  by  this  court  by  orders 
entered  In  this  case,  and  the  existence  of 
that  right  Is  expressly  shown  by  the  words 
of  the  opinion  in  209  111.  461,  70  N.  E.  640. 
To  now  deny  this  right  because  Juries  have 
persisted  In  returning  verdicts  that  were  not 
supported  by  the  evidence  Is,  we  think,  sim- 
ply to  make  a  bad  matter  worse.  Even  if 
It  were  a  fact  that  tbe  Judges  of  the  circuit 
court  and  the  Juries  who  have  tried  tbe  is- 
sues in  this  case  had  willfully  disregarded 
their  duties  and  denied  relator  his  rights, 
that  would  afford  mo  reason  for  this  court 


to  disturb  a  long-established  practice,  here- 
tofore followed  without  question.  In  order 
that  tbe  alleged  wrong  visited  upon  tbe  re- 
lator might  be  forthwith  righted.  Fixed 
rules  of  practice  should  not  be  radically 
altered  to  meet  the  seeming  emergencies  of 
a  particular  case,  even  in  the  absence  of 
constitutional  considerations.  '  No  higher  duty 
rests  upon  this  court  than  to  preserve  invio- 
late the  constitutional  right  to  trial  by  Jury. 
In  this  case  respondents  seem  to  have  en- 
Joyed  a  right  to  a  provisional  or  experimen- 
-tal  trial  by  Jury;  that  is  to  say:  If  the 
Jury  bad  found  for  the  relator,  the  respond- 
ents would  not  have  been  deprived  by  this 
court  of  the  right  to  a  Jury  trial;  but,  in- 
asmuch as  the  Jury  found  the  other  way,  tbe 
verdict  is  set  aside  and  tbe  Judgment  ol  this 
court,  which  is  here  the  court  of  original 
Jurisdiction,  Is  entered  against  respondents 
without  a  verdict  to  support  it  If  the  ma- 
jority regard  tbe  Juries  that  can  be  obtained 
In  Madison  county,  and  the  Judges  who  pre- 
side In  the  circuit  court  in  that  county,  as 
unfitted  by  prejudice  to  try  tbe  qnestlons  of 
fact  that  have  been  certified  to  that  court, 
this  court  possesses  the  undoubted  power  to 
set  aside  the  order  sending  the  issnes  of  fact 
to  the  circuit  court  of  Madison  county  for 
trial,  and  to  make  an  order  submitting  tbe 
same  issnes  for  trial  to  the  circuit  court  ot 
any  other  county  in  the  state. 


(2S4  m.  vm 

DEXANET  et  al.  v.  O'DONNELIi. 
(Supreme  Court  of  lUinoia     April  23,   1908.) 

1.  QtriETiNo  Title— Right  of  Acnow— Pos- 
session  OP  COVrPLAINANT. 

A  bill  to  remove  clond  and  quiet  title  can- 
not be  entertained,  unless  it  alleges,  and  tbe  proof 
sustain!!  tbe  allegation,  that  complainant  is  in 
possesRlon  of  tbe  land,  or  that  it  is  vacant  and 
unoccupied. 

[Ed.  Note. — For  canes  in  point.  iie<»  Cent.  Dig. 
vol.  41,  Quieting  TiUe,  {§  8-11,  73,  74.] 

2.  Samk— AnEQUAOT  or  Legal  Reuxdt. 

In  a  auit  to  quiet  title,  where  complainant 
alleged  foreclosure  of  a  mortgage  on  a  lot  which 
included  the  parcel  In  question,  and  that  by 
mistake  a  part  of  the  lot  was  omitted  from  the 
deed  executed  by  the  special  master  in  chancery 
to  complainant's  grantor,  and  that  a  like  mistake 
occurred  in  making  the  deed  to  complainant,  and 
that  complainant  had  been  in  possession  of  the 
property  from  1884  to  1907,  bnt  it  appeared  on 
the  trial  that  defendant  was  in  possession  at 
the  time  the  suit  was  commenced,  a  court  ot 
equity  would  not  be  Justified  in  retaining  juris- 
diction to  settle  the  question  of  disputed  title, 
since  the  law  would  afford  an  adequate  remedy 
for  determining  the  title  and  recovering  posses- 
sion if  complainant  was  found  to  t>e  the  owner 
of  the  disputed  property. 

lEi:  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  {{  5-12.] 

3.  Same  — Waives  of  Jcbibdictiohai.  Qceb- 
TioHS— Failure  to  Demuu. 

Defendant  did  not  waive  his  right  to  ques- 
tion tbe  jurisdiction  of  the  equity  court  by  fail- 
ure to  demur  or  set  up  specifically  the  adequacy 
of  a  legal  remedy,  for  the  hill  alleged  possession, 
and,  having  denied  this  allegation,  defendant 
was  not  required  to  plead  the  conclusion  of  law. 
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4.  Sams— Bight  or  Action  and  Detensbs— 
P08SESSIOH  Obtained  bt  Unlawful  En- 

TBY. 

Possession  obtained  by  nnlawfnl  and  forci- 
ble entry  will  not  sustain  a  bill  to  <^uiet  title, 
but  may  be  availed  of  to  defeat  a  bill  by  the 
ousted  party  for  that  purpose,  where  he  has  an 
adequate  remedy  at  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  f  46.] 

Appeal  from  Circuit  Court,  Lawrence 
County;   J.  R.  Crelghton,  Judge. 

Bill  by  Leab  M.  Delauey  and  others  against 
Menomen  O'Donnell  to  quiet  title,  etc.  From 
a  Judgment  for  defendant,  complaioants  ap- 
peaL    Affirmed. 

Noah  M.  Tohlll  and  J.  E.  McGaugbey,  for 
appellants.  George  W.  Lackey  and  Gee  & 
Barnes,  for  appellee. 

FARMER,  J.  This  was  a  bill  in  chancery 
filed  by  appellants  for  the  purpose  of  quiet- 
ing and  confirming  their  title  In  certain  real 
estate,  and  to  declare  the  title  and  claim  of 
the  defendant  thereto  void.  '•The  bill  alleges 
that  defendant  (appellee  here)  was  In  No- 
vember, 1873,  the  owner  of  the  north  part  of 
lot  25,  block  4,  In  the  village  of  Bridgeport, 
Lawrence  connty.  111.,  which  was  21%  feet 
in  width  north  and  south  and  66  feet  In 
length  east  and  west;  that  at  that  time  he 
mortgaged  the  said  real  estate  to  Abraham 
and  Selemen  Gimble  to  secure  an  indebted- 
ness of  $3,166.25;  that  said  mortgage  was 
foreclosed  by  the  Oimbles,  and  the  premises 
sold  in  October,  1875,  by  a  special  master 
in  chancery,  under  a  decree  of  court,  for 
the  payment  of  the  mortgage  Indebtedness. 
It  appears  from  the  evidence  it  sold  for  less 
than  the  Indebtedness  found  due  the  mort- 
gagees by  the  decree  of  the  court  The  bill 
further  alleges  that  there  was  no  redemption 
from  the  sale,  and  that  on  January  24,  1877, 
the  special  master  executed  and  delivered  to 
the  Gimbles,  who  were  the  purchasers  at 
the  master's  sale,  a  deed  for  said  premises, 
but  that  in  preparing  the  deed  the  special 
master  by  mistake  described  the  part  of  the 
lot  conveyed  as  60  feet  long  instead  of  66 
feet  long;  that  It  was  the  Intention  to  sell 
the  whole  of  the  mortgaged  premises,  and 
of  the  purchasers  who  bought  at  the  sale 
to  buy  the  whole  of  the  premises.  The  bill 
alleges  the  purchasers,  upon  receiving  a  deed, 
entered  upon  and  took  possession  of  the  en- 
tire premises,  which  were  occupied  by  a 
2-8tory- building,  21%  feet  wWe  and  60  feet 
long.  The  front  of  the  building,  21%  feet 
wide,  was  upon  a  street  running  north  and 
south.  The  north  side  of  the  building  abut- 
ted upon  a  street  ruiming  east  and  west,  and 
from  this  street  a  stairway,  said  to  be  6  feet 
wide,  at  the  rear  of  the  building  led  from 
the  street  up  to  the  second  story,  which  had 
been  used  before  its  sale  under  the  mort- 
gage as  a  hall.  The  ground  immediately 
west  of  said  66  feet,  and  abutting  upon  it, 
was  occupied  by  a  brick  building.  The  bill 
further  alleges  that  the  Oimbles  took  pos- 


session of  the  entire  66  feet  and  occupied  the 
same  until  November,  18S4,  when  they  sold 
the  premises  to  appellants  and  gave  them 
possession;  that  at  the  time  this  sale  was 
made  to  appellants  the  Gimbles  gave  them  a 
bond  for  a  deed,  In  which  the  premises  were 
described  as  21%  feet  wide  and  60  feet  long; 
that  it  was  the  intention  of  appellants  to  pur- 
chase, and  they  imderstood  they  were  pur- 
chasing, and  the  vendors  Intended  to  convey 
and  thought  they  were  conveying  to  appel- 
lants, the  whole  of  said  part  of  lot  25,  in  block 
4,  66  feet  in  length,  but  by  mistake  it  was  de- 
scribed as  60  feet  in  length ;  that  in  Novem- 
ber, 1886,  the  Gunbles  executed  to  appellants 
a  deed  for  said  premises,  in  which,  by  the 
same  misunderstanding  and  mistake,  the 
premises  were  described  as  60  feet  long  in- 
stead of  66  feet  long.  The  bill  alleges  that 
the  appellants  have  been  In  the  actual,  peace- 
able, quiet,  open,  and  adverse  possession  of 
the  whole  of  sa)d  premises,  21%  by  66  feet, 
since  the  12th  day  of  November,  1884;  that 
for  many  years  the  6  feet  at  the  rear  of  the 
building  on  said  premises  had  been  inclosed 
with  a  high  board  fence;  that  on  the  21st 
of  August,  1907,  appellee,  clalmhig  to  be  the 
owner  of  said  6-foot  strip,  began  to  tear 
down  tlie  high  board  fence  and  pther  im- 
provements placed  thereon  by  appellants, 
and  threatened  to  completely  remove  said 
fence  and  Improvements  and  erect  a  build- 
ing thereon,  which  would  greatly  injure  ap- 
pellants' property  and  obstruct  Ingress  to 
and  egress  from  their  building  at  the  west 
end.  The  bill.  In  addltlcm  to  the  prayer  that 
appellants'  title  be  confirmed  and  qnleted 
and  the  appellee's  claim  of  title  be  decreed 
to  be  void,  prayed  for  an  injunction  restrain- 
ing appellee  from  going  upon  any  part  of 
the  premises  In  dispute.  A  temporary  injunc- 
tion was  granted  by  the  master  in  chancery. 

Appellee  answered,  denying  that  appel- 
lants had  acquired  or  had  any  titie  or  interest 
in  the  6  feet  at  the  west  end  of  said  north 
part  of  lot  25,  and  denied  that  it  had  been 
occupied  by  and  in  the  possession  of  appel- 
lants, as  alleged  In  the  bill.  The  answer 
further  denied  that  the  Oimbles  acquired  any 
titie  or  Interest  In  said  6  feet  by  conveyance 
to  them  from  the  special  master  in  chancery; 
denied  that  the  master  intended  to  convey 
any  more  land  than  that  described  in  the 
deed;  denied  that  appellants  acquired  any 
title  or  interest  in  said  6  feet  under  the  con- 
veyance to  them  from  the  Gimbles ;  denied 
that  the  appellants  were  in  possession  of  the 
disputed  premises  when  the  writ  was  serv- 
ed upon  appellee,  but  alleged  that  he,  before 
that  time,  had  erected  a  building  on  said 
premises  and  was  peaceably  occupying  the 
same.  Upon  hearing  the  case  the  circuit 
court  entered  a  decree  dismissing  the  bill 
for  want  of  equity,  and  complainants  have 
prosecuted  an  appeal  to  this  court. 

It  will  be  seen  this  litigation  relates  whol- 
ly to  a  strip  of  land  6  feet  wide  and  21% 
feet  long  oC  the  west  end  of  the  north  part 
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of  lot  2S,  block  4  There  is  no  dispute  that 
said  lot  was  66  feet  In  lengtli  east  and  west 
When  It  was  owned  by  appellee  there  was  a 
stairway  in  this  6-foot  strip,  leading  from 
the  street  to  the  second  floor  of  the  building. 
This  stairway  remained  there  for  some  years 
after  the  conveyance  to  the  Gimbles  under 
the  foreclosure  proceeding,  and  the  evidence 
tends  to  show  that  said  6-foot  strip  was  con- 
tinuously  used  and  occupied  in  some  manner 
by  the  owners  and  occupants  of  the  building 
until  about  the  time  this  suit  was  begun. 
Appellants  paid  taxes  on  the  property,  in- 
cluding the  6  feet,  and  appellee  appears  to 
have  never  asserted  any  claim  to  it  until 
some  10  or  12  years  before  this  litigation 
was  commenced,  when  he  stated  to  one  of 
appellants  that  he  claimed  to  own  the  6-foot 
strip,  but  the  claim  was  denied,  and  he  was 
told  appellants  were  the  owners  of  It 

Conceding  the  contention  of  appellants  that 
title  by  limitation  may  be  used  for  attack 
as  well  as  in  defense,  we  do  not  see  how  this 
bill  could  be  sustained,  for  the  reason  that 
the  proof  shows  api)ellant8  were  Hot  In  i>ob- 
sesslon  of  the  disputed  property  wben  the 
bill  was  filed.  It  has  been  repeatedly  held 
that  a  bill  to  remove  cloud  and  quiet  title 
cannot  be  entertained  unless  it  alleges,  and 
the  proof  sustains  the  allegation,  that  the 
complainant  Is  in  possession  of  the  land  or 
that  it  is  vacant  and  unoccupied.  Oould  v. 
Sternburg,  105  UL  488;  McCk>nnell  v.  Pierce, 
210  111.  627,  71  N.  B.  622;  Gios  v.  Kemp, 
192  111.  72,  61  N.  B.  473.  No  facts  or  circum- 
stances as  to  the  ownership  of  the  land  in 
question  are  alleged -in  tliis  bill  that  wonld 
Justify  a  court  of  equity  In  retaining  It  for 
the  purpose  of  settling  tbe  question  of  disput- 
ed title.  It  is  not  a  case  where  a  court  of 
equity  will  assume  jurisdiction  on  the  ground 
that  such  Irreparable  injury  wonld  result 
that  the  law  cannot  afford  adequate  remedy. 
The  law  does  afford  an  adequate  remedy  for 
determining  the  title  to  the  property  and  for 
recovering  its  possession  if  appellants  are 
found  to  be  the  owners  of  It 

Appellants  contend  that  if  appellee  wished 
to  question  the  Jurisdiction  of  the  court  on 
the  ground  that  appellants  bad  an  adequate 
remedy  at  law  he  should  have  done  so  ei- 
ther by  a  demurrer  to  tbe  bill  or  by  specially 
relying  on  such  defense  in  bis  answer.  The 
bill  was  not  obnoxious  to  demurrer,  for  it 
alleged  that  appellants  were  in  possession. 
The  appellee  by  bis  answer  denied  this,  and 
alleged  that  he  was  in  possession,  and  denied 
that  appellants  were  entitled  to  tbe  relief 
prayed,  or  any  part  thereof.  Having  thus 
answered,  be  was  not  required  to  state  in 
bis  answer  that  the  reason  appellants  were 
not  entitled  to  the  relief  prayed  was  that 
tbey  had  an  adequate  remedy  at  law.  This 
was  a  conclusion  of  law  which  followed  if  the 
facts  sustained  the  allegations  of  the  answer. 
It  Is  true  the  evidence  shows  tbe  appellee 
obtained  possession  of  the  prox>erty  by  an 
unlawful  and  forcible  entry  thereon.    Pos- 


session thus  obtained  caimpt  be  availed  of 
by  a  party  to  file  a  bill  to  remove  cloud,  quiet 
and  confirm  title,  but  it  may  be  availed  of 
to  defeat  a  bill  for  that  pjirpose  by  the  oust- 
ed party,  where,  as  in  this  case,  be  bad  an 
adequate  remedy  at  law.  Gould  ▼.  Stem- 
burg,  supra. 

In  our  opinion  the  court  did  not  err  in  dis- 
missing tbe  bill,  and  the  decree  is  affirmed. 

Decree  affirmed. 

(2SS  III.  175) 

UNITED  STATES  FIDELITY  ft  GUARAN- 

TI  CO.  V.  FIRST  NAT.  BANK 

OP  DUNDEE. 

(Supreme  Court  of  Illinois.     AprU  23,  190&) 

1.  canceli.ation  of  iiqstbdments  —  cocbts— 
False  Repbesentationb — Bukdkn  of  Proof. 

A  party  suing  for  the  cancellation  of  an  in- 
Btmment  on  the  ground  that  false  representa- 
tions induced  the  making  of  it,  has  the  burden  of 
proving  the  false  representations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Cancellation  of  InstmnientB,  {  100.] 

2.  IWSUBASCE  — QUABANTT  iHSiraAMCE— "IK- 
SnSARCE  CONTEACT." 

A  bond  issued  by  a  fidelity  company  to  a 
bank  which  guarantees  the  bank  against  any  loss 
it  may  sustain  between  designated  dates  in  con- 
sequence of  the  Infidelity  of  its  employ^,  and 
which  Btipnlates  that  after  the  expiration  of  a 
specified  time  after  proofs  of  loss  it  will  pay 
to  the  bank  the  amount  of  any  loss  to  the  bank 
through  the  dishonesty  of  the  empIoy6,  is  an 
insurance  contract,  subject  to  tbe  rules  of  con- 
struction applicable  to  insurance  policies  gen- 
erally. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  1%. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3674,  3677.] 

3.  SAifE— CONSTBUCTION    OF    CONTKACT. 

Contracts  of  gnaranty  insurance  are  made 
for  the  purpose  of  furnishing  indemnity  to  the 
insured,  and  they  should  be  liberally  construed 
to  accomplish  the  purpose  for  which  they  are 
made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  g  295.] 

4.  Same— MiSBEPBESENTATiONS— Effect. 

A  misrepresentation  of  a  material  fact  in 
reliance  on  which  a  contract  of  insurance  is 
issued  avoids  the  contract,  whether  the  repre- 
sentation was  made  intentionally  and  knowingly 
or  through  mistake  and  in  good  faith. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  8  540.] 

6.  Save— Materialitt  of  Repbesertatiors. 

A  fidelity  company  issued  a  bond  to  a  bank 
guaranteeing  the  bank  against  any  loss  it  might 
sustain  for  a  year  in  consequence  of  the  infi- 
delity of  an  employ^,  subject  to  renewal  from 
year  to  year.  Prior  to  the  expiration  of  the 
bond  the  company  notified  the  bank  thereof,  re- 
questing it  to  fill  in  a  certificate,  and  stating 
that  on  receiving  the  certificate  a  renewal  re- 
ceipt would  be  made.  The  bank  through  its 
president  signed  and  returned  the  certificate. 
whi(!h  recited  that  tbe  books  and  accounts  of  the 
employe  had  been  examined  from  time  to  time 
in  the  regular  course  of  business  and  had  been 
found  correct,  and  that  all  moneys  bandied  by 
him  had  been  accounted  for.  A  renewal  cer- 
tificate was  issued  on  tbe  faith  of  the  certificate. 
Held,  that  tbe  representations  in  the  certificate 
were  material,  and,  if  false,  relieved  the  com- 
pany from  liability.  <    ^ 
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6.  Same— FAiaiTT  of  BEPBBSENTATiOHe— Evi- 
dence. 

Ejvidence  held  to  show  that  material  repre- 
sentations, made  by  a  bank  to  a  fidelity  company 
for  the  purpose  of  procuring  from  the  company 
a  bond  guaranteeing  the  bank  against  any  loss 
it  might  sustain  in  consequence  of  the  infidelity 
of  its  employe  and  inducing  the  company  to  issne 
the  bond,  were  not  false,  and  the  company  was 
not  relieved  from  liability. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §S  1711-1713.] 

7.  Same— LiiABiuTT  of  Insures. 

A  fidelity  company  issued  its  bond  to  a 
-  bank  guaranteeing  the  bank  against  any  loss 
it  might  sustain  during  a  year  in  consequence 
of  the  infidelity  of  an  employ^  to  the  amount  of 
110,000.  The  bond  was  subsequently  renewed 
twice,  each  lenewal  being  for  one  year.  The 
renewal  certificates  provided  that  the  aggregate 
liability  of  the  company  from  the  date  of  the 
issuance  of  the  bond  to  the  date  of  the  expira- 
tion of  the  certificate  should  not  exceed  such 
som.  There  was  an  embezzlement  in  each  year, 
in  the  first,  $3,000,  and  in  the  second  and  third 
years,  $24,000  and  |3G,000,  respectively.  Held, 
that  the  renewal  certificates  preclu(Jed  the  bank 
from  recovering  more  than  the  face  value  of 
the  original  bond,  together  with  interest  thereon. 

Appeal  from  Branch  Appellate  Court,  Flrat 
District,  on  Appeal  from  Circnlt  Court,  Cook 
Coonty;    George  A.  Carpenter,  Judge. 

Suit  by  the  United  States  Fidelity  8c  Guar- 
anty Company  against  the  First  National 
Bank  of  Diundee,  In  wblcli  'defendant  filed  ^ 
cross-bill.  From  a  decree  of  the  Branch  Ap- 
pellate Court  affirming  a  decree  for  defend- 
ant, plaintiff  appeals,  and  defendant  assigns 
cross-errors.    Affirmed. 

This  Is  a  proceeding  in  chancery  brought 
by  the  United  States  Fidelity  &  Guaranty 
Company  (hereinafter  called  the  company) 
against  the  First  National  Bank  of  Dundee 
(which  we  will  hereinafter  call  the  bank)  for 
the  purpose  of  procuring  the  cancellation  of 
two  certificates  renewing  and  extending  the 
term  of  a  fidelity  bond  issued  by  the  com- 
pany February  4, 1901,  guaranteeing  the  bank 
against  any  loss  it  might  sustain  between 
January  25,  1001,  and  January  2o,  1902,  in 
consequence  of  the  infidelity  of  Francis  B. 
Wright,  who  was  employed  by  the  bank  as 
cashier.  The  company  asks  for  the  cancella- 
tion of  the  renewal  certificates  upon  the 
ground  that  each  of  them  was  procured  by 
the  false  and  fraudulent  representations  of 
the  president  of  the  bank.  The  bill  also  pray- 
ed for  an  injunction  to  restrain  the  bank  from 
prosecuting  a  suit  at  law  upon  the  bond  and 
renewal  certificates.  The  answer  of  the  bank 
specifically  denies  the  charge  of  false  rep- 
resentations contained  in  the  bill.  In  its  an- 
swer the  bank  shows  that  Wright  embezzled 
f3,000  during  the  first  year  the  bond  was  in 
force,  $24,513.75  during  the  second  year,  and 
$36,050  during  the  third  year  covered  by  the 
bond  and  renewal  certificates.  The  bank  fil- 
ed a  cross-bill  setting  up  the  bond  and  the  re- 
newal certificates,  and  prayed  for  a  decree 
against  the  company  for  the  amount  due  the 
bank.  The  company,  In  its  answer  to  the 
cross-bill,  reiterated  the  claim  that  the  renew- 
al certificates  were  procured  through  false 


representations,  and  denied  the  right  of  the 
bank  to  recover  more  than  $3,000.  The  cause 
was  heard  in  open  court  before  Judge  Tuley, 
but  before  the  case  was  decided  Judge  Tuley 
died,  and  the  cause  was  submitted  to  Judge 
Carpenter  upon  the  evidence  previously  taken 
before  Judge  Tuley.  The  court  found  against 
the  company  upon  the  charge  of  misrepre- 
sentation and  for  the  bank  on  its  crossbill, 
and  rendered  a  decree  against  the  company 
for  the  full  amount  of  the  bond,  and  Interest 
thereon,  being  $11,256.94.  This  decree  has 
been  affirmed  by  the  Appellate  Court  for  the 
First  District,  and  the  company  has  appealed 
to  this  court  ' 

By  its  amended  cross-bill  the  bank  asked 
to  recover  $20,000,  basing  Its  claim  thereto 
upon  the  ground  that  each  renewal  certificate 
constituted  a  new  and  independent  contract 
upon  which  $10,000  is  recoverable,  provided 
the  embezzlements  during  the  time  covered 
by  such  renewals  amounted  to  such  sum. 
Both  the  circuit  and  appellate  courts  held 
against  the  bank  ui)on  this  question,  and  it 
has  assigned  cross-errors  upon  the  refusal  of 
the  court  to  grant  It  a  decree  for  $20,000. 

We  adopt  the  following  statement  made  by 
Mr.  Justice  Freeman  in  the  Appellate  Court: 
"The  bond  in  question  Is  known  as  'an  em- 
ployer's schedule  bond.'  In  it  the  guaranty 
company  covenanted  and  agreed  with  the 
bank,  in  respect  to  those  of  the  bank's  em- 
ployte  'whose  name  or  names  appear  in  the 
schedule  hereto  attached  (which  is  hereby 
referred  to  and  made  a  part  of  this  bond). 
In  respect  to  whom  the  employer  requires  in- 
demnity of  the  kind  and  nature  hereinafter 
provided,  •  •  •  that  it  will,  at  the  ex- 
piration of  three  months  after  proofs  of  loss 
Shall  have  been  furnished  to  the  company, 
pay  to  the  employer  the  amount  of  any  loss 
or  damage  that  shall  happen  to  the  employer 
in  respect  of  any  funds,  property  or  estate 
belonging  to  or  in  custody  of  the  employer 
through  the  dishonesty  of  any  of  the  em- 
ployes or  through  any  act  of  omission  or  com- 
mission of  any  of  the  employes  done  or  omit- 
ted in  bad  faith,  and  not  through  mere  negli- 
gence, incompetency  or  any  error  of  Judg- 
ment, and  whether  such  dishonesty  or  such 
act  of  omission  or  commission  occurs  in  the 
performance  of  any  duty  or  trust  specially 
assigned  to  such  employ^  or  occurs  other- 
wise.' The  liability,  under  the  terms  of  the 
original  bond,  began  January  23,  1901,  and 
terminated  one  year  thereafter  unless  renew- 
ed. It  is  provided  in  the  t>ond,  among  other 
things,  that  In  case  the  employer  be  a  corpo- 
ration, 'the  knowledge  of  its  board  of  direct- 
ors or  trustees,  or  of  any  executive  Officers, 
such  as  president,  vice  president,  cashier  or 
assistant  cashier  of  a  bank,'  shall  be  deemed 
the  knowledge  of  the  employer,  'unless  such 
officer  be  in  collusion  with  the  employe 
through  whom  the  loss  occurs.'  The  bond 
was  subject  to  renewal  from  year  to  year  by 
agreement  The  schedule  attached  to  the 
bond  contained  the  name  of  the  cashier  of  the 
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bank,  one  Frands  B.  Wright,  on  acooant  of 
whose  defalcation  the  bank  is  seeking  to  re> 
cover  on  the  bond. 

"When  the  term  of  the  original  bond  was 
about  to  expire  at  the  end  of  the  first  year 
the  guaranty  company  notified  the  bank,  re- 
questing it  to  flu  in,  sign,  and  forward  a  form 
of  certificate  which  accompanied  the  letter, 
and  stating  that  thereupon  'a  renewal  receipt 
will  be  sent  to  yon  and  remittance  for  pre- 
mium can  then  be  made.'  The  certificate 
which  was  so  signed  and  forwarded  by  the 
bank  was  as  follows :  'To  the  United  States 
Fidelity  &  Guaranty  Company:  This  is  to 
certify  that  the  books  and  accounts  of  the 
persons  in  our  employ,  as  per  schedule  at- 
tached,  were  examined  by  ns  from  time  to 
time  in  the  regular  course  of  business,  and 
we  found  them  correct  in  every  respect,  all 
moneys  handled  by  them  being  accounted  for. 
They  have  performed  their  duties  in  an  ac- 
ceptable and  satisfactory  manner,  and  we 
know  of  no  reason  why  the  guarantee  bond 
should  not  be  continued.  First  National 
Bank,  Delos  Dunton,  Pres.,  Employer.  Dated 
at  Dundee,  111.,  Jan'y  22,  1002.'  A  renewal 
receipt  or  agreement  was  thereupon  executed 
by  the  guaranty  company  and  forwarded  to 
the  bank  which  continued  In  force  from  Jan- 
nary  25,  1902,  to  January  25,  1903.  When, 
at  the  end  of  the  second  year,  the  l>ond  so 
renewed  was  about  to  expire,  the  bank  was 
again  notified,  again  executed  a  certificate  as 
before,  and  again  received  a  renewal  agree- 
ment continuing  the  bond  in  force  until  Jan- 
uary 25,  1904,  'subject  to  all  the  covenants 
and  conditions  set  forth  and  expressed  in 
said  schedule  bond  heretofore  Issued  on  the 
25th  day  of  January,  1901.' 

"It  appears  from  the  evidence,  and  is  not 
disputed,  that  the  cashier,  Wright,  named 
in  the  schedule  of  the  bond,  embezzled  the 
sum  of  $3,000  belonging  to  the  bank  during 
the  first  year,  while  the  original  bond  was  in 
force.  During  the  second  year  the  sum  em- 
bezzled was  $24,513.75,  and  the  third  year, 
up  to  the  time  of  the  discovery,  the  sums 
misappropriated  aggregated  $36,050,  making, 
according  to  these  figures,  a  total  during  the 
three  years  of  at  least  $63,503.  The  discovery 
was  made  In  November,  1903,  and  in  August, 

1904,  the  bank  brought  suit  against  the  guar- 
anty company,  seeking  to  recover  as  much  of 
the  defalcation  as  was  covered  by  the  bond, 
the  penalty  of  which  was  $10,000.    In  April, 

1905,  while  that  suit  was  pending,  the  guar- 
anty company  filed  Its  bill  of  complaint  now 
under  consideration,  on  the  ground  that  Its' 
defense  to  the  suit  of  the  bank  was  not  avail- 
able at  law.  Appellee  answered  and  filed  a 
cross-bill,  praying  that  the  amount  due  It  on 
the  bond  be  ascertained,  and  for  a  judgment 
or  decree  for  such  amount  The  guaranty 
company  offers  to  pay  for  so  much  of  the  de- 
falcation as  occurred  the  first  year,  while  the 
original  bond  was  In  force,  but  it  seeks  to 
avoid    UabUity   for    losses   which   occurred 


during  the  two  sabsaqaent  years  oorered  by 
renewals  " 

Judah,  Wlllard,  Wolf  &  Reichmann,  for 
appellant.  Newman,  Northrup,  Levinson  ft 
Becker  and  Chester  E.  Cleveland,  for  appel- 
lee. 

VICKBRS,  J.  (after  stating  the  facts  as 
above).  Appellant  contends  that  the  two 
certificates  made  by  the  bank  to  obtain  a  re- 
newal contain  false  representations  which 
render  the  certificates  void,  and  that  there- 
fore the  bond  was  not  In  force  except  for  tlie 
first  year.  The  charge  of  false  representa- 
tions raises  an  issue  of  fact.  The  burden  of 
proof  upon  that  issue  Is  upon  appellant  In 
the  two  renewal  certificates  in  question,  both 
of  which  were  alike  in  form,  the  president  of 
the  bank  certifies  to  the  company  that  the 
books  and  accounts  of  the  cashier  "were  ex- 
amined by  tis  from  time  to  time  in  the  regular 
course  of  business,  and  we  found  them  correct 
In  every  respect,  all  moneys  handled  by  them 
(him)  being  accounted  for."  Appellant's  con- 
tention is  that  the  statement  that  the  books 
and  accounts  of  Wright  had  been  examined 
was  not  true;  that  if  an  examination  bad 
been  made  the  embezzlements  of  the  cashier 
^ould  have  been  discovered,  and  that  the 
fact  tliat  they  were  not  discovered  is  proof 
that  no  examinations  were  made.  Appellant 
further  contends  that  the  renewal  certificates 
extending  the  original  bond  for  the  second 
and  subsequently  for  a  third  year  were  Is- 
sued by  appellant  in  reliance  upon  the  rep- 
resentations contained  In  the  certificates  in 
question. 

The  bond  in  question  must  we  think,  be 
regarded  as  an  insurance  contract,  and  as 
snch  subject  to  the  rules  of  construction  ap- 
plicable to  Insurance  policies  generally,  and 
not  the  rules  applied  to  ordinary  sureties  for 
accommodations.  People  v.  Rose.  174  111.  310, 
313,  51  N.  E.  246,  44  L.  R.  A.  124.  In  thU 
case  this  court  said:  "Guaranty  insurance  Is, 
In  its  practical  sense,  a  guaranty  or  Insur- 
ance against  loss  in  case  a  person  named  shall 
make  a  designated  default  or  be  guilty  of 
specified  conduct.  It  Is  usually  against  the 
misconduct  or  dishonesty  of  an  employe  or  of- 
ficer, though  sometimes  against  the  breach  of 
a  contract.  This  branch  of  insurance  is  so 
much  more  modem  in  origin  and  development 
than  fire,  marine,  life,  and  accident  Insur- 
ance that  there  are  few  decisions  upon  the 
subject,  but  the  business  is  gradually  Increas- 
ing, and  is  doubtless  destined  to  take  an 
important  place  in  the  commercial  world.  It 
may  be  confidently  stated,  notwithstanding 
the  comparative  absence  of  specific  decisions, 
that  the  general  principles  applicable  to  other 
classes  of  Insurance  are  applicable  here  as 
well.  Thus,  the  general  doctrine  of  warran- 
ty, representation,  and  concealment,  as  ap- 
plied to  fire,  life,  and  marine  Insurance,  is 
applicable  also  to  the  subject  of  guaranty  in- 
surance."    Contracts  of  guaranty  Insurance 
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are  made  for  tbe  purpose  of  furnishing  In- 
demnity to  tbe  assured,  and  they  should  be 
liberally  construed  to  accomplish  the  purpose 
for  which  they  were  made.  American  Surety 
Co.  T  Pauly,  ITO  U.  8.  133,  18  Sup.  Ct  652, 
42  L.  Ed.  977;  Guaranty  Co.  t.  Mechanics' 
Savings  Bank  &  Trust  Co.,  80  Fed.  766,  26 
C.  C.  A.  146.  The  law  is  well  settled,  in  its 
application  to  insurance,  contracts,  that  a 
misrepresentation  of  a  material  fact,  in  re- 
liance upon  which  a  contract  of  Insurance  is 
Issued,  win  avoid  the  contract,  and  It  is  not 
essential,  in  equity,  that  sudh  a  misrepre- 
sentation should  be  known  to  be  false.  A  ma- 
terial misrepresentation,  whether  made  in- 
tentionally and  knowingly  or  through  mistake 
and  in  good  faith,  will  avoid  the  policy.  May 
on  Insurance,  {  181.  We  think  there  can  be 
no  doubt  that  the  representations  upon  which 
appellant  relies  were  material.  The  points 
covered  by  the  certificate  of  the  president 
were  particularly  required  by  appellant's  let- 
ter. The  request  of  appellant  for  Informa- 
tion upon  these  points  makes  the  answer  ma- 
terial. May  on  Insurance,  S  185.  The  rights 
of  the  parties  therefore  depend  upon  whether 
the  representations  were  true  or  false. 

By  reference  to  the  certificates  in  question 
It  win  be  seen  that  the  statement  "that  the 
books  and  accounts  •  •  •  were  examin- 
ed by  us"  is  followed  by  the  qualifying  phrase, 
•^rom  time  to  time  in  the  regular  course  of 
business."  There  la  here  no  statement  of  the 
character  of  the  examinations  or  the  fre- 
quency with  which  they  were  made.  There 
is  nothing  In  the  original  bond  or  in  the  re- 
newal certificates  that  required  appellee  to 
make  examinations  at  stated  times  or  in  a 
particular  manner.  The  character  of  the 
examinations  and  the  frequency  with  which 
they  were  made  are  governed  by  "the  regular 
course  of  business"  of  appellee.  The  evi- 
dence shows  that  the  bank  was  opened  for 
business  about  the  1st  of  January,  1901,  with 
a  capital  stock  of  $50,000.  Soon  after  tfie 
bank  opened  it  was  examined  by  Mr.  Cook, 
national  bank  examiner  for  Illinois,  and  he 
testifies  that  the  bank  was  duly  and  properly 
organized  and  that  the  books  of  the  bank 
were  properly  kept  The  examiner  testifies, 
also,  that  on  the  occasion  of  his  first  exami- 
nation be  made  careful  Inquiry  concerning 
the  character  of  the  cashier  and  his  fitness 
for  tbe  position,  and  received  nothing  but 
favorable  information.  It  is  shown  that  the 
bank  was  examined,  under  the  direction  of 
tbe  Comptroller,  subsequently,  in  the  years 
1901,  1902,  and  1903.  The  bank  examiner 
testifies  that  be  made  a  careful  and  thorough 
investigation  In  accordance  with  the  usual 
custom  and  practice  of  national  bank  ex- 
aminers, and  found  nothing  irregular  until 
tbe  defalcation  was  discovered,  in  the  latter 
part  of  1903.  It  was  also  shown  that  the 
bank  had  a  discount  committee,  composed  of 
three  members  of  its  board  of  directors,  and 
th.it  this  committee  performed  the  usual  du- 
ties devolving  upon  such  committees.  The 
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discount  committee  held  frequent  meeting^ 
in  the-  bank,  examined  the  books  and  the 
notes  and  found  no  Irregularities.  During 
the  first  year  the  bank  discounted  739  items 
that  were  entered  upon  the  books.  All  of 
these  items  were  bona  fide  transactiond  and 
regularly  entered,  in  due  course  of  business, 
on  tbe  books  of  the  bank,  except  one  Item  of 
June  6,  1901,  which  Was  Wright's  personal 
note,  which  he  discounted  and  entered  on  the 
discount  register  correctly'  as  a  note  for  $300. 
The  cashbook,  however,  showed  that  the 
bank  bad  paid  out  on  that  day  $3,000  by  a 
draft  on  Chicago,  payable  to  tbe  order  of  B. 
Lynn.  This  was  the  first  embezzlement  com- 
mitted by  the  cashier,  and  the  only  one  dur- 
ing the  first  year.  It  appears  that  tbe  note 
for  $300  was  paid  In  April,  1902,  after  the 
first  certificate  In  question  was  made  by  the 
bank.  The  method  adopted  by  Wright  to  con- 
ceal his  embezzlement  In  this  Instance  was 
subsequently  followed  in  all  of  his  later  em- 
bezzlements. He  would  make  his  own  note 
to  the  bank  for  a  small  sum  and  enter  It  cor- 
rectly on  the  discount  register;  then  he 
would  draw  a  draft  on  Chicago  or  New  York 
for  ten  times  the  amount  of  the  note  and  en- 
ter tbe  draft  on  the  cashbook  corresponding 
to  the  number  in  the  discount  register  of  the 
note  discounted.  By  this  method  the  cash- 
book  would  balance  correctly  and  the  dis- 
crepancy would  not  appear  unless  the  cash- 
book  and  tbe  discount  register  and  the  notes 
discounted  were  compared  with  each  other. 
The  only  irregularity  In  the  entire  year's 
business  of  1901  consists  in  one  additional 
Cipher  being  added  to  the  figures  "300"  on 
June  6th.  Appellant  insists  that. tbe  failure 
of  the  bank  to  discover  this  discrepancy  is 
conclusive  proof  that  no  examination  was, 
In  fact.  made.  This  conclusion  Is  not  war- 
ranted by  the  facts  and  circumstances  In  this 
record.  If  It  be  assumed  that  an  examina- 
tion of  the  bank's  books  means  only  such  a 
thorough  and  exhaustive  examination  as 
would  necessarily  discover  the  slightest  ir- 
regularity that  might  exist,  however  cun- 
ningly covered  up,  then,  of  course,  appellant's 
contention  would  be  sound ;  but  this  is  mani- 
festly not  the  meaning  of  the  word  "examina- 
tion" In  the  certificates  in  controversy.  If 
bank  officers  are  to  be  held  to  such  a  rigid 
method  of  examination  and  supervision  over 
the  accounts  of  their  employes  there  would  be 
but  little  necessity,  if  any,  for  purchasing  fi- 
delity Insurance.  When  a  trusted  employe  con- 
ceives a  scheme  of  criminal  misappropriation 
of  his  employer's  money,  he  at  the  same  time 
matures  his  plans  for  covering  up  his  wrong- 
doings. He  has  many  advantages  over  his 
employer,  since  he  knows  what  the  real  facts 
are,  and  is  therefore  always  on  his  guard  to 
allay  suspicion,  while  the  employer  is  ignor- 
ant of  the  real  facts  and  therefore  unsuspect- 
ing. In  this  case  the  evidence  shows  that  the 
defaulting  cashier  had  an  unquestioned  repu- 
tation for  honesty  and  fidelity,  and  not  the 
least  suspicion  existed  that  he  was  not  en- 
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tirely  honest  and  worthy  of  the  confidence 
reposed  la  him.  The  bank  examiner  for  the 
government  had  examhied  this  bank  time 
and  again  and  found  nothing  to  arouse  his 
Buspiclons.  Under  these  circumstances  the 
fact  that  the  officers  of  the  bank  failed  to 
discover  the  additional  cipher  added  to  the 
figures  "800"  among  738  other  Itepu  on  the 
same  book  falls  very  far  short  of  proving,  or 
even  tending  to  prove,  that  there  was  no  ex- 
amination, in  fact,  made  by  the  officers  of 
this  bank  within  the  meaning  of  the  certi- 
ficates In  controversy. 

We  have  so  far  confined  our  discussion  of 
this  subject  to  the  conditions  as  they  existed 
when  the  first  certificate  was  made,  in  Janu- 
ary, 1902.  If  the  certificate  made  at  that 
time  contained  no  false  representations  en- 
titling appellant  to  the  relief  sought,  it  is 
not  necessary  to  consider  the  evidence  re- 
lating to  the  certificate  made  in  January, 
1903.  If  the  renewal  certificate  of  1902  is 
binding  upon  appellant  and  had  the  effect  of 
continuing  the  bond  in  force  for  that  year, 
then  appellant  is 'liable  for  the  full  amount 
of  the  decree  below,  since  It  la  admitted 
that  Wright's  embezzlements  during  the  year 
1902  were  largely  in  excess  of  the  face  of 
the  Irand.  If  appellant's  contention  as  to 
the  construction  of  the  certificates  be  sus- 
tained, the  result  would  be  that  the  making 
of  such  a  certificate  would  be  an  acquit- 
tance and  release  of  the  Insurance  company 
of  all  liability  that  existed  on  account  of 
the  infidelity  of  the  employ^  prior  to  the 
date  of  the  certificate.  That  such  is  not  the 
construction  put  upon  these  certificates  by 
the  parties  is  shown  by  the  limitation  clause, 
which  allocs  one  year  after  the  expiration 
of  the  bond  in  which  to  discover  the  mis- 
conduct of  the  employ^  for  whose  fidelity  the 
insurance  Is  procured.  It  Is  no  doubt  prob- 
ably true  that  an  expert  accountant,  In  mak- 
ing a  thorough  and  detailed  examination  in- 
to the  affairs  of  this  bank,  might  have  dis- 
covered the  Irregularity  of  June  6,  1901; 
but  the  officers  of  this  bank  were  not  requir- 
ed by  any  clause  in  the  contract  to  make  any 
such  examination  as  above  supposed,  and  the 
certificate  to  the  effect  that  the  books  and  ac- 
counts of  Wright  had  been  examined  from 
time  to  time.  In  the  regular  course  of  busi- 
ness, and  found  correct,  carried  no  assur- 
ance to  appellant  that  such  examinations 
had  been  made.  That  the  president  and  dis- 
count committee  had  from  time  to  time,  in 
the  regular  course  of  business,  examined  the 
'books  and  accounts  of  the  bank  and  found 
;them  correct  cannot  be  disputed  under  the 
'evidence  in  this  record.  We  therefore  agree 
with  the  conclusion  of  the  trial  court  and 
the  Appellate  Court  that  the  certificate  of 
January  22,  1902,  was  substantially  true.  It 
ravnlts  from  this  conclusion  that  the  decree 
below  and  the  Judgment  of  the  Appellate 
Court  should  be  affirmed,  unless  the  court 
erred  in  not  awarding  appellee  a  decree  for 
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We  do  not  think  that  the  cross-erroita  can 
be  sustained.  The  renewal  certificate  con- 
tains this  provision:  "Provided  the  aggre- 
gate liability  of  the  United  States  Fidelit; 
&  Guaranty  Company  from  the  date  of  the 
Issuance  of  said  schedule  bond  to  the  date 
of  the  expiration  of  this  certiflcace,  for  or 
on  account  of  any  act  or  acts  of  any  one  of 
said  persons,  shall  not  exceed  the  sum  writ- 
ten opposite  that  person's  name  uiran  the 
attached  schedule."  Appellee  contends  that 
each  renewal  of  the  bond  was  equivalent  to 
the  Issuing  of  a  new  contract,  and  that  it  is 
entitled  to  recover  $10,000  on  the  renewal  for 
the  year  1902  and  $10,000  on  the  renewal  for 
1903.  Appellee  and  appellant  occupy  a  novel 
situation  In  respect  to  the  $3,000  embezzled 
in  1901.  Appellant's  contention  Is  that  there 
is  but  one  contract,  and  that  the  renewals 
merely  continued  that  contract  In  force  for 
the  time  covered  by  the  renewal  certificates. 
This  being  true,  appellant  concedes  that  each 
renewal  would  extend  the  limitation  in  which 
the  liability  was  to  be  discovered,  one  year 
from  the  time  when  the  renewal  expired. 
Appellant  therefore  admits  its  liability  to 
the  extent  of  $3,000  and  offers  to  pay  that 
amount.  On  the  other  hand,  appellee  con- 
tends that  each  renewal  constitutes  a  new 
contract  and  that  the  limitation  commenced 
to  run  on  the  bond  of  1901  at  the  date  of  its 
expiration,  end  that  the  embezzlement  of 
June  6,  1901,  not  having  been  discovered  by 
the  bank  until  in  November,  1903,  the  com- 
pany is  not  liable  to  appellee  for  that  item. 
Thus  we  have  the  appellant  admitting  its 
liability  and  offering  to  pay  $3,000  to  appel- 
lee,  and  appellee  trying  to  convince  us  that 
appellant  Is  mistaken  about  its  liability  un- 
der the  contract  of  1901  for  this  item.  Un- 
der the  view  we  take  of  this  case  it  is  not 
necessary  for  us  to  decide  which  of  these 
parties  has  made  the  better  case  for  the  oth- 
er. In  our  opinion  the  clause  above  quoted 
from  the  renewal  certificate  precludes  ap- 
pellee from  recovering  more  than  the  face 
value  of  the  original  bond,  together  with  the 
interest  thereon. 

The  Judgment  of  the  Appellate  Court  for 
the  First  District  Is  affirmed. 

Judgment  affirmed. 


(2S3  111.  E53.) 

CITY  OF  BAST  ST.  LOUIS  v.  DA  Via 
(Supreme  Court  of  Illinois.     April   23,   1908.) 

1.    MUKICIPAL    CORPOBATIONS    —    PdBLIO    IM- 
PBOVEMENTS — ObDINANCE — PtTBI,ICATION. 

Local  Improvement  Act,  i  11  (4  Starr  ft 
C.  Ann.  St.  Supp.  1902,  p.  160,  par.  47),  pro- 
vides jthat  on  the  presentation  to  the  common 
council  of  a  proposed  ordinance  for  a  public 
Improvement,  together  with  the  recommendation 
and  <>!!timate,  if  the  estimate  alia II  exceed 
$100,000,  exclusive  of  the  amount  to  be  paid  for 
land  to  be  taken  or  damaged,  the  ordinance  shall 
be  referred  to  the  proper  committee,  and  pub- 
lished In  the  proceedings  of  the  council  in  the 
usual  way,  in  full,  with  the  recommendation  and 
estimates,  at  least  one  week  before  any  action 
thereon.    Held  that,   where  a  sewer   ordinaiica 
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carrying  an  expenditure  of  $743,000  was  passed 
on  June  24,  1907,  but  was  not  published  in  the 
proceedings  of  the  council  of  that  day,  and 
when  the  ordinance  was  published  on  June  27th 
the  publication  notice  was  not  signed  by  any 
city  official,  and  there  was  nothing  in  the  pub- 
lication to  show  that  the  ordinance  had  ever 
been  presented  to  the  council  or  referred  to  a 
committee,  or  when  it  would  come  up  for  pas- 
sage, there  was  no  eabstantial  compliance  Vith 
the  statute,  and  the  proceedings  were  invalid. 

2.  Same— PowEB  of  City  Cotjncii,. 

The  city  council  under  such  section  (Starr 
&  C.  Ann.  St  Supp.  1902,  p.  160,  par.  47)  was 
without  power  to  pass  the  ordinance  until  the 
provisions  of  the  statute  with  reference  to  pub- 
lication had  been  complied  with,  though  there 
was  no  statute  requiring  publication  of  council 
proceedings  independent  of  improvement  ordi- 
nances. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  g|  778-781.] 

3.  Saius  —  Acquisition  of  Land  —  Construc- 
tion OF  IMPBOVEMENTS. 

Local  Improvement  Act,  I  53  (Starr  &  C. 
Ann.  St  Supp.  1902,  p.  182,  par.  90).  provides 
that  no  special  assessment  shall  be  levied  for 
any  local  improvement  until  the  land  necessary 
shall  have  been  acquired  and  in  possession  of 
the  municipality,  except  where  proceedings  to 
acquire  such  land  shall  have  been  begun  and  pro- 
ceeded to  judgment,  and  section  9  (page  159, 
par.  45)  mabes  the  recommendation  of  the  board 
of  local  improvements  prima  facie  evidence  that 
all  the  preliminary  requirements  of  the  law 
have  been  complied  with.  Held  that  where  as- 
sessments were  levied  for  the  construction  of  a 
pumping  station  in  connection  with  a  city's  sew- 
age plant  the  burden  was  on  an  objector  to 
show  that  the  city  bad  not  acquired  title  to  the 
land  necessary  for  the  improvement ;  there  being 
nothing  in  the  ordinance  providing  for  the  acqni- 
sition  of  the  land  on  which  the  station  was  lo- 
cated, as  the  city  was  authorized  to  construct 
the  station  .on  land  already  owned  by  it. 

4.  Same— Cost  of  Impbovkmknt— Estimatiss— 

IlKin2ATI0N. 

Where  an  estimate  for  a  city  sewage  sys- 
tem, including  a  pumping  station,  described  the 
various  kinds  and  dimensions  of  sewers,  the 
materials  to  be  used,  and  a  statement  of  the  cost, 
and  with  reference  to  the  pumping  station  de- 
scribed the  same  as  "pumping  station,  including 
a  slate  roof,  one-story  brick  building  37x136  feet, 
set  on  concrete  foundations,  equipped  with  five 
drainage  and  two  sewage-pumping,  vertical,  sin- 
gle-acting Kas  engines,  directly  connected  to  hori- 
zontal shaft  centrifugal  pumps,  $159,500;  cost 
of  making  and  collecting  special  assessments 
^2,010.25" — the  estimate  was  sufficiently  spe- 
cific a  detailed  statement  of  the  different  items 
of  expense  not  being  required. 

[Ed.  Note. — For  oases  in  point,  see  Cent.  Dig. 
voL  36,  Municipal  Corporations,  §  793.] 

5.  Same— Signature. 

Under  Local  Improvement  Act,  J  10  (Starr 
&  C.  Ann.  St.  Supp.  1902,  p.  160,  par.  46),  re- 
quiring an  estimate  of  the  cost  of  a  public  im- 
provement to  be  signed  by  the  engineer  of  the 
board  of  local  improvements,  an  estimate  sign- 
ed by  such  engineer  was  not  defective  because 
it  was  not  signed  by  the  president  of  the  board. 

6.  Same— Dbainaqe  Dibtbic^— Description. 

An  ordinance  for  the  construction  of  sew- 
ers. In  subsection  C,  par.  4,  described  the  sewer 
drainage  district,  and  paragraph  44  of  such 
sabsectiott  declared  that  the  cost  of  the  improve- 
ment should  be  paid  by  special  assessment  on 
the  land  I^ing  within  the  boundaries  of  the  spe- 
cial drainage  district,  as  described  in  "section 
2  of  the  ordinance."  Held,  that  the  ordinance 
was  not  defective  because  It  contained  no  sec- 
tion 2,  as  the  reference  to  such  section  might 
be  stricken  out  and  a  sufficient  description  would 
ronain. 


7.  Same— CoNBTBuenoN  of  Wobk— Specifica- 
tions—House  Slants— Reasonableness. 

A  siiecification  in  a  sewer  ordinance  re- 
quiring house  slants  every  25  feet  was  not  un- 
reasonable. 

8.  Same— Assessment— Method  Adopted. 

An  assessment  for  the  construction  of  sew- 
ers was  not  erroneous  because  the  commissioner 
in  making  the  assessment  first  classified  the  prop- 
erty and  applied  a  different  rate  of  assessment 
to  the  different  classes. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1097.] 

Appeal  from  City  Court  of  East  St  Louis; 
W.  J.  N.  Moyers,  Judge. 

Objections  by  E.  R.  Davis  against  the  con- 
firmation of  a  special  assessment  for  the 
construction  of  sewers  by  the  city  of  East 
St  Louis.  From  a  judgment  confirming  the 
assessment,  objector  appeals.  Reversed  and 
remanded. 

Forman  &  Whitnel,  C;  B.  Carroll,  J.  J,  Raft- 
er, Daniel  McGlynn,  and  H.  L.  Browning,  for 
appellant  M.  V.  Joyce,  City  Atty.,  and  David 
E.  Keefe,  Corp.  Counsel,  for  appelle& 

DUNN,  X  On  June  24,  1807.  the  board  of 
local  Improvements  of  the  dty  of  East  St 
Louis  presented  to  the  city  council  an  ordi- 
nance for  the  formation  of  a  sewer  drainage 
district  and  the  construction  therein  of  a 
sewer  system  and  pumping  station,  .together 
with  a  recommendation  for  the  improvement 
and  an  estimate  of  the  cost  thereof.  On  the 
same  date,  at  a  meeting  of  the  city  council, 
the  ordinance,  estimate,  and  recommendation 
were  concurred  in,  referred  to  the  commit- 
tee on  ordinances  and  ordered  published. 
They  were  published  in  the  Republican  News 
on  June  27,  1907,  and  on  July  8, 1907,  the  or- 
dinance was  passed  by  the  council  and  ap- 
proved by  the  mayor.  A  commissioner  ap- 
pointed to  inake  an  assessment  filed  his  re- 
port in  the  city  court,  and  application  was 
made  by  the  city  for  the  confirmation  of  the 
assessment  Objections  filed  by  appellant 
were  overruled,  and  the  assessment  confirm- 
ed. To  review  the  judgment  of  confirmation 
an  appeal  has  been  prosecuted  to  this  court 

It  is  insisted  that  the  ordinance  is  void  be- 
cause it  was  not  published  as  required  by  the 
statute.  Section  11  of  the  local  improvement 
act  (4  Starr  &  O.  Ann.  St  Supp.  1902,  p.  160, 
par.  47)  provides  that  upon  the  presentation 
to  the  common  council  of  the  proposed  ordi- 
nance, together  with  the  recommendation 
and  estimate,  if  the  estimate  shall  exceed 
the  sum  of  $100,000  exclusive  of  the  amount 
to  be  paid  for  land  to  be  taken  or  damaged, 
the  ordinance  shall  be  referred  to  the  proper 
committee,  and  published  in  the  proceedings 
of  the  council  in  the  usual  way,  in  full,  w^lth 
the  recommendation  and  estimates,  at  least 
one  week  before  any  action  shall  be  taken 
thereon  by  the  council.  The  estimated  cost 
was  $743,000,  and  therefore,  if  the  ordinance 
was  not  published  in  accordance  with  the 
provisions  of  this  section,  the  council  had  no 
authority  to  pass  It,  and  the  court  was  wlth- 
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out  authority  to  enter  the  Judgment  of  con- 
firmation. Nelson  T.  City  of  Chicago,  196 
111.  390,  63  N.  B.  738;  Kerfoot  v.  City  of  Chi- 
cago, 195  111.  229,  63  N.  B.  101. 

The  ordinance  waa  not  published  In  the 
proceedings  of  the  council  of  Jvme  24th,  nor 
were  the  council  proceedings  of  that  date 
published  in  any  part  of  the  newspaper  which 
contained  the  ordinance.  The  proceedings  of 
the  council  were  published  In  another  Issue 
of  the  same  paper  on  July  4,  1907,  but  such 
publication  did  not  set  out  the  ordinance, 
and  was  less  than  one  week  before  its  pas- 
sage. The  ordinance  as  it  appeared  in  the 
paper  on  June  27th  was  entitled  "Recommen- 
dation, estimate  of  cost  and  ordinance  for  a 
local  iraprovement  In  the  city  of  Bast  St 
■Louis,  St.  Clair  county,  Illinois."  The  pub- 
lication notice  was  not  signed  by  any  city 
official,  and  there  was  nothing  to  show  in  the 
publication  that  the  ordinance  bad  ever  been 
presented  to  the  council  or  referred  to  a  com- 
mittee, or  when  It  would  come  up  for  pas- 
sage. 

The  purpose  of  publishing  the  ordinance  Is 
the  protection  of  property  owners  and  the 
public,  to  enable  them  to  obtain  full  and  spe- 
cific Information  In  regard  to  the  proposed 
Improvement  and  the  terms  of  the  ordinance 
before  its  passage,  and  to  give  them  an  op- 
portunity to  oppose  it  if  they  so  desire.  The 
mere  publication  of  the  ordinance,  with  the 
recommendation  of  the  board  of  local  Im- 
provements  and  the  estimate  of  costs,  does 
not  give  the  property  owner  notice  of  any- 
thing done,  or  when,  if  at  all,  anything  may 
be  done.  From  all  that  appears  the  ordi- 
nance as  published  on  June  27th  may  have 
been  published  as  a  mere  item  of  news  as  to 
what  the  board  of  local  improveittents  intend- 
ed to  recommend  to  the  council  at  some  fu- 
ture time.  While  it  Is  true,  as  Im^lsted  on  be- 
iialf  of  the  appellee,  that  a  substantial  com- 
pliance with  the  statute  Is  all  that  is  requir- 
ed, yet  in  this  case  the  very  information  in- 
tended by  the  statute  to  be  given  the  proper- 
ty owners  was  omitted  and  the  object  of  the 
publication  entirely  disregarded. 

It  is  Insisted  that  there  is  no  statute  re- 
quiring the  publication  of  the  council  pro- 
ceedings, and  that  this  ordinance  was  pub- 
lished "In  the  usual  way."  Although  there  is 
no  statutory  requirement  for  the  publication 
of  the. council  proceedings,  yet  this  section 
requires  the  publication  of  the  ordinance  in 
the  proceedings  of  the  council,  and  the  coun- 
cil is  without  power  to  pass  the  ordinance  un- 
til the  terms  of  this  section  are  complied 
with.  The  publication  In  this  case  was  not  in 
conformity  with  the  statute. 

It  is  next  insisted  that  the  ordinance  pro- 
vides for  the  construction  of  a  pumping  sta- 
tion on  land  which  Is  not  shown  to  be  own- 
ed by  or  in  the  possession  of  the  city.  If  the 
city  bad  acquired  the  title  before  the  passage 
of  the  ordinance,  it  was  not  Illegal  to  pro- 
vide for  the  construction  of  the  pumping  sta- 
tion, on  land  which  the  city  already  owned. 


Snydacker  v.  Village  of  West  Hammond,  225 
111.  154,  80  N.  B.  93.  Section  63  of  the  local 
Improvement  act  provides  that  "no  special 
assessment  or  special  tax  shall  be  levied  for 
any  local  Improvement  until  the  land  neces- 
sary therefor  shall  be  acquired  and  in  pos- 
session of  the  municipality,  except  In  cases 
where  proceedings  to  acquire  such  land  shall 
have  been  begun  and  proceeded  to  Judgment" 
Section  9  of  the  act  makes  the  recommenda- 
tion of  the  board  of  local  improvements 
prima  facie  evidence  that  all  the  preliminary 
requirements  of  the  law  have  been  complied 
with.  The  burden  of  proof  was  therefore 
upon  the  objector  to  show  that  the  city  had 
not  acquired  title  to  the  land  necessary  for 
the  improvement,  and  this  he  did  not  attempt 
to  do.  Wells  V.  City  of  Chicago,  202  111.  448, 
60  N.  E.  1056;  Xaggy  v.  City  of  Chicago,  192 
III.  104,  61  N.  B.  494;  McVey  v.  City  of  Dan- 
ville, 188  111.  428.  58  N.  B.  955. 

It  is  next  insisted  that  the  estimate  of  cost 
is  not  sufficiently  itemized,  for  the  reason 
that  the  Items  for  the  pumping  station  and 
the  expenses  of  making  and  collecting  the  as- 
sessment are  not  more  minutely  Itemized. 
The  estimate  contains  a  description  of  the 
various  kinds  and  dimensions  of  sewers  and 
of  the  materials  to  be  used  in  connection 
therewith  and  a  statement  of  the  cost  and  no 
objection  is  made  to  it  except  as  to  the  two 
Items  mentioned,  which  are  as  follows: 
"Pumping  station,  including  a  slate  roof,  one- 
story  brick  building  87x136  feet,  set  on  con- 
crete foundations,  equipped  with  five  drain- 
age and  two  sewage-pumping,  vertical,  single- 
acting  gas  engines,  directly  connected  to  hori- 
zontal shaft  centrifugal  pumps,  $159,500; 
cost  of  making  and  collecting  special  assess- 
ments $22,010.25."°  The  requirement  of  the 
statute  that  the  estimate  of  cost  shall  be 
itemized  has  been  held  to  be  sufficiently  com- 
piled with  if  the  estimate  is  so  specific  as  to 
inform  property  owners  in  regard  to  the  es- 
timated cost  of  each  substantial  component 
element  of  the  improvement.  Chicago  & 
Western  Indiana  Railroad  Co.  v.  City  of  Chi- 
cago, 230  III.  9,  82  N.  B.  399;  Hulbert  t. 
City  of  Chicago,  213  III.  452,  72  N.  E.  1097 ; 
Connecticut  Mutual  Life  Ins.  Co.  v.  City  of 
Chicago,  217  111.  352,  75  N.  E.  335.  It  was 
not  necessary  for  the  estimate  to  contain 
specifications  in  detail  for  the  pumping  sta- 
tion, its  building,  foundations,  boilers,  en- 
gines, and  pumps,  or  the  different  items  of 
the  expense  of  making  and  collecting  the  as- 
sessment. 

The  estimate  was  signed  by  the  city  en- 
gineer. It  is  claimed  that  it  should  have  been 
signed  by  the  president  of  the  board  of  local 
Improvements,  and  that  the  variance  la 
fatal  to  the  ordinance.  The  city  engineer  is 
a  member  of  the  board  of  local  Improve- 
ments, and  section  10  of  the  act  requires  the 
estimate  to  be  signed  by  the  engineer  of  the 
board.    It  was  sufficient  in  this  respect 

A  sewer  drainage  district  is  created  by  the 
ordinance,  which  in  paragraph  41  of  subse(s 
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tlon  C  deecrll>«B  the  bonndarles  of  the  dis- 
trict. In  paragraph  44  of  subsection  C  It  la 
provided  that  the  cost  of  the  improvement 
Shall  be.  paid  by  special  assessment  upon  the 
land  lying  within  the  boundaries  of  said  spe- 
cial drainage  district,  as  described  In  section 
2  of  the  ordinance.  It  Is  contended  that  this 
description  is  uncertain  because  there  Is  no 
section  2  In  the  ordinance.  The  reference  to 
section  2  may  be  striclcen  out  and  a  suffi- 
cient '  description  remains. 

It  Is  objected  that  the  ordinance  Is  unrea- 
sonable in  requiring  house  slants  every  25 
feet  Such  provision  has  been  frequently 
held  not  unreasonable.  Vandersyde  v.  People, 
195  lU.  200,  62  N.  E.  806 ;  Washington  Park 
Club  V.  City  of  Chicago,  219  111.  323,  76  N. 
E.  383;  Walker  t.  City  of  Chicago,  202  Dl. 
631,  67  N.  B.  369. 

It  Is  contended  that  the  sewer  drainage  dis- 
trict wag  arbitrarily  formed,  without  regard 
to  the  territory  which  would  be  specially 
benefited,  and  that  a  large  territory  within 
the  city  limits  Is  benefited  but  is  not  Included 
within  the  district  or  assessed.  Forty  wit- 
nesses were  examined,  and  their  testimony 
occupies  75  pages  of  the  abstract.  Counsel 
for  appellant  content  themselves,  so  far  as 
this  feature  of  the  case  Is  concerned,  with 
the  statement  of  their  position.  They  do  not 
point  out  the  facts  which  sustain  their  posi- 
tion or  refer  to  the  testimony  of  a  single  wit- 
ness^ but  leave  ua  to  search  through  the  ab- 
stract to  ascirtahn  whether  the  evidence  sus- 
tains their  contention.  The  evidence  Is  con- 
flicting. We  cannot  say  that  the  finding  Is 
against  Its  weight. 

The  method  adopted  by  the  commissioner 
in  making  the  assessment  is  attacked  because 
be  first  classified  the  property,  applying  a 
dlCTerent  rate  of  assessment  to  the  four  class- 
es which  he  adopted.  This  was  merely  a 
means  of  arriving  at  the  result,  and  was  not 
improper. 

The  question  whether  appellant's  property 
was  assessed  more  than  it  was  benefited,  or 
more  than  its  proportionate  share  of  the  cost 
of  the  improvement,  was  submitted  to  the 
Jury,  and  their  verdict  is  sustained  by  the 
evidence. 

Because  the  ordinance  was  not  published  in 
accordance  with  the  statute,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


(»  Ul.  468) 

PERKINS  V.  WABASH  R.  CO. 
(Supreme  Court  of  Illinois.     April  23,  190S.) 
1.  Railboads  —  Cbossino  Accident  —  Neqli- 

OENCE  —  CONTBIBUTOEY  NEOLIGEROB— QUES- 
TION   FOR    JUBT. 

In  an  action  for  injuries  in  a  collision  at 
a  railroad  crossing,  evidence  held  to  require  sub- 
mission of  the  issues  of  defendant's  negligence 
and  plaintiff's  contributory  negligence  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dia. 
VOL  41,  Railroads,  H  1152-1192.] 


2.  Same— Evidence. 

Where  plaintiff  was  strnck  and  Injured  by 
a  work  train  at  a  crossing,  evidence  with  refer- 
ence to  a  similar  train  on  defendant's  track, 
seen  by  a  witness  on  the  evening  of  the  accident, 
was  admissible. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  f  1128.] 

8.  TBiAtf—lNSTBtrcTioNS— Assumed   Facts. 

An  instruction  in  the  language  of  the  stat- 
ute merely  stating  the  duty  of  a  railroad  com- 
pany to  ring  a  bell  or  blow  a  whistle  on  ap- 
proaching a  highway  crossing  at  which  piaintiS 
was  injured  was  not  objectionable  as  assuming 
that  defendant  did  not  perform  such  duty. 

[Ed.  Note. — For  case^  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  fS  420-435.] 

4.  AppEAi>-lNvrrED  Ebbor.    ■ 

Defendant  could  not  complain  on  appeal  of 
an  instruction  which  was  objectionable  as  argu- 
mentative, and  as  calling  the  attention  of  tlie 
jury  to  evidence  of  facts  favorable  to  plaintiff, 
where  defendant  induced  the  court  to  give  an 
instruction  similarly  objectionable  with  reference 
to  the  evidence  favorable  to  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |§  3602-3004.] 

5.  Tbiai.  —  Instbuctions  —  Weight  or  Evi- 
dence. 

Where  the  court  charged  at  defendant's 
request  that  in  determining  on  which  side  the 
preponderance  of  the  evidence  lay  the  jury 
should  consider  that  more  witnesses  testified  to 
a  state  of  affairs  on  one  side  than  on  the  oth- 
er, and  had  no  right  to  arbitrarily  accept  the 
statement  of  one  witness  against  tlie  statement 
of  many,  unless  there  were  circumstances  in  con- 
nection with  the  case  from  which  they  believed 
that  the  many  were  not  telling  the  truth  or  were 
mistaken,  the  court  did  not  err  in  further  charg- 
ing that  the  jury  should  determine  the  .weight 
to  be  given  to  each  witness,  and  though  more 
witnesses  testified  to  any  fact  on  one  aide  than 
on  the  other,  if  the  jury  believed  the  ■testim.ony 
of  the  fewer  witnesses  was  more  credible,  they 
bad  a  right  to  find  in  accordance  with  such  tes- 
timony. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dijt 
vol.  40,  Trial,  IS  439-466.] 

6.  Appeai^-Instbuctions — Pbejudice. 

Where  an  instruction  given  at  defendant's 
request  stated  as  the  law  ail  that  defendant 
claimed,  defendant  could  not  object  on  appeal  to 
the  modification  of  an  instruction  on  the  same 
issue. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4219-4228.] 

7.  RaH/Boads  —  Crossing   Accident— Neou- 
GENCE— Gates— Notice. 

Where  railroad  crossing  ^tes  had  been  erect- 
ed and  maintained  by  a  railroad  company  for 
some  time  prior  to  the  accident,  wnich  oc- 
curred at  night  when  the  gates  were  up,  it 
was  no  defense  that  the  railroad  company  had 
not  received  notice  from  the  city  to  erect  and 
maintain  such  gates. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  §  977.] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Chris- 
tian County ;   S.  L.  Dwigbt  Judge. 

Action  by  L.  Jean  Perkins  against  the 
Wabash  Railroad  Company.  Judgment  for 
plaintiff  affirmed  by  the  Appellate  Court 
and  defendant  appeals.     Affirmed. 

Hogan  &  Wallace  (N.  S.  Brown,  of  coun- 
sel), for  appellant  J.  C.  &  W.  B.  McBride, 
for  appellee. 
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CARTWRIGST,  J.  On  November  23,  1904, 
between  5:45  and  6  o'clock  In  the  evening, 
the  appellee,  L.  Jean  Perkins,  was  driving 
a  delivery  wagon  oa  a  public  street  In  the 
city  of  TaylorviUe  which  was  crossed  by  the 
tracks  of  the  appellant,  the  Wabash  Rail- 
road Company.  It  was  very  dark,  and  the 
gates  at  the  crossing  were  up.  As  he  drove 
upon  the  crossing  he  was  struck  by  a  work 
train,  consisting  of  an  engine,  which  was 
backing  up  with  the  tender  In  front,  and 
drawing  a  box  car,  which  had  been  converted 
Into  a  caboose.  He  was  thrown  out,  and  his 
left  leg  was  broken  in  five  places,  three  toes  of 
the  right  foot  were  crushed  so  as  to  require 
amputation,  and  he  was  otherwise  bruised 
and  injured.  He  expended  $172.50  for  doc- 
tor's bills  and  medicine,  and  brought  this  suit 
In  the  circuit  court  of  Christian  county  to 
recover  damages  for  his  injuries.  Upon  a 
trial  he  obtained  a  verdict  and  judgment 
for  $1,550,  and  the  Judgment  has  been  affirm- 
ed,' on  appeal,  by  the  Appellate  Court  for  the 
Third  District 

At  the  close  of  the  evidence  for  the  plain- 
tiff the  court,  at  the  request  of  the  defendant, 
instructed  the  Jury  to  find  It  not  guilty  as 
to  the  third  count  of  the  declaration,  which 
'.■barged  negligence  In  allowing  cars  to  stand 
upon  the  right  of  way  so  as  to  obstruct  the 
plaintiff's  view,  and  the  fourth  count,  which 
charged  negligence  in  running  at  a  rate  of 
speed  in  excess  of  the  rate  fixed  by  an  ordi- 
nance, of  the  city  of  Taylorville;  but  the 
court  refused  to  direct  a  verdict  as  to  the 
other  co^nts,  which  charged  negligence  gen- 
erally In  the  management  of  the  engine  and 
tender,  the  absence  of  a  light  on  the  same, 
the  failure  to  ring  a  bell,  the  failure  to  cause 
the  gates  to  be  lowered,  and  the  absence  of 
any  person  on  the  top  of  the  tender  or  upon 
the  ground  to  warn  persons  of  the  approach 
of  the  train.  The  motion  to  direct  a  verdict 
was  renewed  at  the  close  of  all  the  evidence, 
and  was  again  denied ;  but  the  court  gave  an 
Instruction  that  there  is  no  law  requiring 
that  a  man  shall  remain  upon  the  tender  of 
an  engine  that  is  backing  up,  or  that  a  man 
shall  be  stationed  at  crossings  to  warn  trav- 
elers ujwn  the  highway  of  the  approach  of  a 
backing  train,  which  practically  eliminated 
the  charges  of  negligence  in  those  respects. 
It  is  now  contended  that  the  court  erred  In 
refusing  to  direct  a  verdict  for  the  defend- 
ant, both  for  want  of  evidence  of  any  negli- 
gence on  the  part  of  defendant  or  of  ordinary 
care  on  the  part  of  the  plaintiff. 

The  evidence  for  the  plaintiff  was  that 
there  was  no  light  on  the  tender,  that  the 
statutory  signal  was  not  given,  and  that  the 
plaintiff  looked  up  and  down  the  railroad 
and  could  not  see  any  train  coming  or  bear 
any.  bell.  Gates  had  been  erected  at  the 
crossing  which  were  operated  In  daylight, 
but  not  at  night,  and  they  were  not  down 
at  the  time.  They  were  operated  from  a 
tower  house,  and  there  was  evidence  for 
defendant  that  there  was  a  signal  bell  on  the 


crossing  that  was  rung,  and  that  the  bell  on 
the  engine  was  also  rung,  which  was  denied 
by  plaintiff's  witnesses.  There  was  also  evi- 
dence for  the  defendant  that  there  was  a 
brakeman's  lantern  hung  on  the  tender, 
which  could  be  seen  by  one  approaching  the 
crossing.  The  engine  was  a  small  affair, 
with  a  pilot  on  each  end.  The  train  bad 
been  working  at  a  place  called  Wllley,  and 
according  to  the  conductor  left  there  at  5 
o'clock  and  went  through  Taylorville  about 
5:45  or  5:50.  It  had  stopped  at  a  coal  shaft 
to  take  coal,  and  was  moving  slowly  when 
the  plaintiff  was  struck.  This  statement  of 
the  evidence  shows  that  there  was  proof 
of  defendant's  negligence  and  plaintilTB 
care  sufficient  to  support  the  verdict,  and  the 
court  did  not  err  in  denying  the  motion. 

The  first  thing  complained  of  which  oc- 
curred upon  the  trial,  although  it  is  the  last 
which  is  mentioned  In  the  argument.  Is  that 
the  court  erred  In  admitting,  and  -afterward 
refusing  to  strike  out,  the  evidence  of  wit- 
nesses with  reference  to  a  train  on  the  track 
of  defendant  on  the  evening  in  question.  The 
train  was  of  the  same  character  as  this  one. 
consisting  of  an  engine  with  a '  tender  and 
box  car,  and  it  was  a  question  of  fact  for 
the  Jury  whether  it  was  the  same  train.  The 
court  struck  out  all  the  evidence  relating  to 
the  speed  of  that  train  after  it  appeared  that 
it  had  stopped  at  the  coal  shaft  after  being 
observed  by  the  witnesses,  but  refused  to 
exclude  the  rest  of  the  testimohy  as  to  the 
character  of  the  train  and  the  manner>  in 
which  it  was  lighted.  The  court  did  not 
err  In  the  ruling. 

It  is  also  insisted  that  erroneous  instruc- 
tions were  given  to  the  Jury  at  the  instance 
of  the  plaintiff.  The  fourth  Informed  the 
Jury  as  to  the  statutory  duty  of  the  defend- 
ant to  ring  a  bell  or  blow  a  whistle  In  ap- 
proaching a  highway  crossing,  and  the  ob- 
jection made  to  it  is  that  it  assumed  the  de- 
fendant did  not  perform  that  duty.  The  in- 
struction did  no  more  than  to  state  the 
duty  in  the  language  of  the  statute,  and  it 
cannot  be  said  that  advising  the  jury  of 
the  existence  of  the  law  raised  an  Inference 
that  there  was  a  violation  of  it.  The  In- 
struction did  not  contain  such  an  assumption. 

The  seventh  Instruction  was  bad,  but  the 
defendant  had  no  cause  to  complain  of  it. 
It  was  argumentative,  and  called  the  atten- 
tion of  the  Jury  to  the  evidence  of  facts  fa- 
vorable to  the  plaintiff.  It  directed  the  Jury 
that  they  had  the  right  to  take  into  consid- 
eration the  fact  that  the  engine  was  being 
run  with  the  tender  forward,  the  manner  in 
which  It  was  lighted,  the  danger  of  the  train 
being  run  in  that  manner  in  the  city,  the 
ability  of  trainmen  to  see  persons  on  the 
track,  and  the  means  used  by  the  servants 
of  the  company  to  apprehend  plaintiff  ap- 
proaching the  train,  so  far  as  such  facts 
were  shown  by  the  evidence.  And  this 
should  not  be  done.  The  defendant,  however, 
asked  the  court  to  give,  and  the  court  gave, 
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Instructions  calltog  the  attention  of  the  Jury 
to  the  evidence  favorable  to  the  defendant, 
and  giving  It  the  same  prominence  v?hlch  is 
now  Complained  of  in  the  seventh  Instruc- 
tion. In  addition  to  telUng  the  jury  that 
there  was  no  statute  requiring  a  man  upon 
the  tender  of  an  engine  backing  up  or  that 
men  should  be  stationed  at  crossings  to 
warn  travelers,  the  Jury  were  told  to  con- 
sider the  fact  that  the  engine  had  recently 
stopped  at  the  coal  shaft,  and  that  it  stopped 
a  very  short  distance  after  colliding  with  the 
wagon.  When  the  defendant  asked  such  in- 
structions, presenting  the  facts  on  its  side 
of  the  case,  the  court  might  rightfully  as- 
sume a  willingness  on  its  part  that  like  in- 
structions should  be  given  for  the  plaintiff. 
As  the  defendant  procured  the  giving  of 
histructions  directing  attention  to  the  evi- 
dence favorable  to  it,  no  complaint  should 
now  be  made  that  the  court  directed  the  at- 
tention of  the  Jury  to  evidence  favorable  to 
plaintiff. 

The  eighth  Instruction  Is  complained  of 
as  attempting  to  determine  for  the  Jury  the 
weight  to  be  given  to  the  evidence.  It  ad- 
vised the  jury  that  they  were  the  judges  of 
the  credibility  of  the  witnesses  and  the  weight 
to  be  given  to  the  testimony  of  each,  and 
that,  although  more  witnesses  testified  on 
one  side  to  any  fact  than  upon  the  other,  if 
tlie  Jury  believed  that  the  testimony  of  the 
fewer  witnesses  was  more  credible  than  that 
of  the  larger  number,  they  had  a  right  to 
give  credit  to  tlie  testimony  of  the  fewer 
number,  if,  under  all  the  facts  and  circum- 
stances, they  believed  it  entitled  to  receive 
such  credit.  The  fourteenth  instruction  giv- 
en at  the  request  of  the  defendant  told  the 
Jury  that  in  determining  upon  which  side 
the  preponderance  of  the  evidence  lay  they 
had  a  right  to  take  Into  consideration  that 
more  witnesses  testified  to  a  state  of  affairs 
upon  one  side  than  upon  another,  and  had  no 
right,  under  the  law,  to  arbitrarily  accept 
the  statement  of  one  witness  against  the 
statement  of  many,  unless  there  were  circum- 
stances in  connection  with  the  case  from 
which  they  believed  that  the  many  were 
not  telling  the  truth  or  were  mistaken.  While 
the  two  Instructions,  taken  together,  do  not 
amount  to  a  complete  statement  pf  the  rules 
which  should  govern  a  jury,  there  was  no 
error  in  giving  the  Instruction  complained  of, 
which  contained  a  proper  qualification  of  the 
other  instruction. 

It  is  next  complained  that  the  court  erred 
in  modifying  what  counsel  say  Is  the  seventh 
Instruction,  but  in  fact  is  the  third,  asked 
by  the  defendant  As  presented  to  the  court 
it  stated  that  it  was  the  duty  of  a  person  ap- 
proaching a  railroad  crossing  to  look  and 
listen  for  the  approach  of  trains  and  engines, 
and  the  court  changed  it  so  as  to  state  a 
duty  to  guard  against  the  approach  of  trains 
or  engines.  The  fourth  Instruction  given 
for  the  defendant  told  the  Jury  that  if  the 
plaintiff,  by  the  exercise  of  his  faculties  of 


seeing  and  hearing,  could  have  looked  and 
seen  the  train  in  question,  or  could  have 
listened  and  heard  it,  but  did  not  do  so, 
they  ^ould  find  the  defendant  not  guilty, 
although  the  preponderance  of  the  evidence 
was  that  defendant  was.  guilty  of  all  the 
negligence  charged  in  the  declaration.  Wheth- 
er that  instruction  was  right  or  wrong, 
it  gave  to  the  Jury  as  the  law  all  that  de- 
fendant claimed,  and  there  Is  no  reason  to 
complain  of  the  modification  of  the  third. 

There  was  evidence  that  the  city  clerk 
was  Instructed  to  notify  the  defendant  to 
maintain  gates  or  flagmen  at  certain  street 
crossings,  including  the  one  where  the  ac- 
cident occurred,  and  there  was  no  evidence 
that  the  notice  was  given.  The  sixth  in- 
struction asked  by  the  defendant  stated  that 
there  could  be  no  recovery  on  the  charge  of 
the  second  count  that  the  defendant  negli- 
gently failed  to  cause  the  gates  to  be  low- 
ered. If  the  plaintiff  failed  to  show  that  60 
days'  notice.  In  writing,  had  been  given  to 
construct  and  maintain  the  gates.  The  court 
modified  the  instruction  by  adding:  "Unless 
you  further  find,  from  the  evidence,  that 
such  notice  was  waived  by  the  defendant" 
The  gates  had  been  erected  and  maintained 
by  the  defendant  for  some  time,  and  it  could 
not  say  in  defense  of  this  action  that  it  had 
not  received  notice  to  erect  and  maintain 
them.  Chicago  &  Alton  Railway  Ck).  v.  Aver- 
ill,  224  111.  616,  79  N.  B.  654. 

The  Judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgment  afilrmed. 


(233  111.  iMH 

PEOPLE  ▼,  TURPIN  et  aL 
(Supreme  Court  of  lUinoi*.     April  28,  1908.) 

1.  Cbiminal  Law— Opinion  Etidknob— Gov- 

pbtenct  of  expebt. 

A  witness  who  never  bought  or  sold  any  of 
the  bonds  in  question  and  who  had  never  seen 
any  except  those  introduced  in  evidence  is  not 
competent  to  give  an  opinion  as  to  their  value. 

2.  False    Pretenses  —  Evidence  —  Suffi- 

OIENCr. 

Evidence  on  a  trial  for  obtaining  deeds  by 
means  and  use  of  the  confidence  game  held  not 
to  support  a  conviction. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  23,  False  Pretenses,  §  62.] 

3.  Same— Obtaining  Pbopebtt  by  "Confi- 
dence Game." 

_  "Confidence  game"  is  any  swindling  opera- 
tion in  which  advantage  is  taken  of  the  confi- 
dence reposed  by  the  victim  in  the  swindler. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1420,  1421.] 

4.  Same. 

A  business  transaction  between  parties  deal- 
ing on  an  equal  footing  is  not  within  the  statute 
against  the  confidence  game,  though  one  of  them 
may  believe  be  parted  with  more  than  he  re- 
ceived. 

Error  to  Criminal  Court  Cook  County: 
Fariin  Q.  Bail,  Judge. 

Aurelins  C.  Turpin  and  James  Low  were 
convicted  of  obtaining  deeds  by  means  and 
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use  of  the  confldence  game^  and  Turpln  brings 
error.    Reversed. 

Cantwell  &  Roth,  for  plaintiff  In,  error. 
W.  H.  Stead,  Atty.  Gen.,  and  John  J.  Healy, 
State's  Atty.  (F,  L.  Barnett,  of  counsel),  for 
defendant  In  error. 


VICKERS,  J.  Anrellus  O.  Turpln,  the 
plaintiff  In  error,  and  James  Low,  were  In- 
dicted In  the  criminal  court  of  Cook  county 
on  the  Charge  of  obtaining  from  William  6. 
Bchroeder  six  deeds  of  various  values  to 
said  Schroeder,  who  was  then  and  there  the 
owner  of  said  deeds,  the  same  being  the  per- 
sonal goods  and  property  of  said  Schroeder, 
by  means  and  use  of  the  confldcnc-e  game. 
A  motion  to  quash  the  Indictment  was  over- 
ruled by  the  court  Upon  a  trial  the  defend- 
ants were  found  guilty  by  a  Jury.  A  mo- 
tion for  a  new  trial  was  granted  as  to  Low 
and  overruled  as  to  Turpln.  After  overrul- 
ing Tuipin's  motion  in  arrest  of  judgment  the 
court  sentenced  him  to  the  penitentiary  for 
an  Indeterminate  term.  Turpin  filed  his  bill 
of  exceptions  and  sued  out  this  writ  of  er- 
For. 

The  principal  errors  relied  on  for  a  re- 
versal are  that  the  indictment  was  insufficient 
and  should  have  been  quashed;  the  giving  of 
erroneous  Instructious  on  behalf  of  the  peo- 
ple,  and  refusing  to  give  proper  instructions 
requested  by  plaintiff  in  error;  the  admis- 
sion' of  incompetent  evidence  on  behalf  of  the 
people;  and  tha't  the  verdict  should  have 
been  set  aside  because  it  is  not  supported  by 
sufficient  evidence.  In  the  view  that  we 
talce  of  this  case  it  will  not  be  necessary  to 
consider  any  of  the  alleged  errors  except  the 
one  last-above  stated. 

The  evidence  shows  that  plaintiff  In  error 
-was  known  as  a  "trader."  His  business 
seems  to  have  been  to  exchange  real  estate, 
stocks,  and  bonds  for  other'  property.  He 
made  bis  headquarters,  for  business  pur- 
poses, at  the  Chicago  Hotel,  where  a  number 
at  other  persons  engaged  In  the  same  line 
of  business  were  putting  up.  These  so-called 
"traders"  made  deals  with  each  other  very 
freely,  and  apparently  without  regard  to  the 
location,  value,  or  title  of  the  property  In- 
volved. In  most  instances  the  manifest  pur- 
pose was  to  acquire  property  with  a  view  of 
trading  it  in  turn  to  some  one  else,  so  that 
exchanges  were  made  based  upon  the  sup- 
posed "trading  value"  of  property  instead  of 
the  real  cash  value.-  The  trading  value  was 
rather  a  vague  and  variable  standard.  It 
meant  such  value  as  Ingenious  and  energetic 
puffing  would  lead  the  buyer  to  believe  he 
could  realize  from  the  stuff  in  his  next  deal. 
Schroeder,  the  prosecuting  witness,  resided  at 
South  Bend,  Ind.,  and  was  79  years  of  age. 
He  was  engaged  in  trading  in  real  estate, 
stocks,  and  bonds  at  South  Bend.  For  35 
years  of  his  life  he  had  been  engaged  in 
teachfng  in  various  institutions  of  learning 
in  the  state  of  Indiana.    He  came  to  Chica- 


go in  December,  1906,  looking  for  "trades." 
He  went  to  the  Chicago  Hotel  and  there  met 
liOW.  He  and  Low  talked  over  their  various 
properties,  and  both  of  them  became  satis- 
fled  tliat  they  could  do  some  trading.  Schroe- 
der did  not  have  his  title  papers  with  him, 
and  Low  told  him  to  go  back  home  and  get 
his  papers,  and  upon  bis  return  he  would 
trade  with  him.  Among  other  things  that 
Schroeder  told  Low  he  had  at  home,  he  men- 
tioned some  Colorado  mining  stocks,  which 
he,  however,  said  were  worthless.  Low  said: 
"There  is  no  such  thing  as  worthless  mining 
stocks;  bring  them  along  when  you  return 
and  I  will  trade  for  them."  Low  was  eight 
years  older  than  Schroeder.  In  accordance 
with  Low's  suggestion,  Schroeder  brought 
the  mining  stocks  with  him  on  hia  return  to 
Chicago,  a  month  later.  On  January  10, 
1006,  Schroeder  reappeared  at  the  Chicago 
Hotel,  inquiring  for  an  elderly  gentleman, 
known  as  a  "trader,"  by  the  name  of  Low. 
He  found  him,  and  negotiations  were  soon 
well  under  way.  Schroeder  had  in  his  valise 
deeds  purporting  to  convey  to  him  title  to 
large  quantities  of  real  estate  In  Indiana, 
Michigan,  Missottri,  and  Colorado,  the  trading 
value  of  which  was,  according  to  his  claim, 
many  thousand  dollars.  One  particular  80 
acres  of  Iron  ore  land  In  Missouri  Schroeder 
thought  might  be  worth  a  million  dollars. 
The  valise  also  contained  the  Colorado  mining 
stocks.  Low  had  a  valise  also,  and  In  it  he 
had  the  evidence  of  title  to  properties  of 
fabulous  value,  largely  made  up  of  stocks 
and  bonds.  If  It  became  necessary,  however, 
to  even  up  inequalities  In  value,  to  put  In  a 
quantity  of  land.  Low  was  always  prepared, 
to  put  It  In.  These  trades  were  made  with- 
out any  examination  of  the  properties  In- 
volved, and  with  no  information  other  than 
that  furnished  by  the  owner,  and  all  he 
knew.  In  most  cases,  was  what  the  man  said 
who  traded  them  to  him.  Daring  the  two 
days  that  Schroeder  remained  at  the  Chicago 
Hotel  the  contents  of  his  valise  underwent 
a  complete  change.  He  made  numerous  trades 
with  Low  and  Turpin.  These  several  trans- 
actions so  Intermingled  and  overlapped  each 
other  that  it  Is  difficult  to  get  a  clear  under- 
standing of  the  details  of  each  particular 
trade.  Counsel  for  both  parties  admit  the 
confusion  and  attempt  to  explain,  but  their 
explanations  are  not  clear.  The  merits  of 
this  controversy  do  not  depend  upon  an  ac- 
curate understanding  of  the  details  of  all  or 
any  one  of  the  trades.  Enough  appears  to 
show  that  in  his  first  trad?  Schroeder  trad- 
ed Low  80  acres  of  land  In  Kit  Carson  coun- 
ty, Colo.,  for  a  section  of  land  In  Presidio 
county,  Tex.,  and  for  80  acres  of  land  In 
Roscommon  county,  Mich.,  Low  traded 
Schroeder  two  sections  of  land  In  Yoakum 
county,  Tex.  Schroeder  put  his  Colorado 
mining  stock  Into  this  trade.  The  second 
trade  was  between  Schroeder  and  plaintiff 
In  error,  Turpin.  Schroeder  traded  Turpln 
60  acres  known  ia  the  "South  Bend  proper- 
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ty,"  Bubject  to  a  mortgage  of  $1,000.  There 
was  also  a  second  mortgage  for  $500  on  this 
50  acres  which  Schroeder  did  not  mention. 
Schroeder  also  traded  him  8  lots  In  Valverde, 
Colo.,  and  220  acres  In  Howe  county.  Mo., 
and  Turpln  traded  Schroeder  a  half  interest 
in  5,000 'acres  of  land  in  Johnson  county, 
Ky.,  plaintiff  In  error  agreeing  to  pay  $500 
difference.  Twenty-flTe  dollars  was  paid  In 
cash  and  the  balance  was  to  be  paid  in  30 
days,  and  was  secured  by  a  mortgage  on  the 
"iron  ore  eighty"  in  Howe  county,  Mo., 
which  was  a  part  of  the  220  acres  Schroeder 
traded  to  plaintiff  in  error.  Afterwards,  on 
March  15,  1906,  Schroeder  made  another 
trade  with  plaintiff  in  error,  in  which  he 
traded  plaintiff  in  error  his  undivided  half 
interest  in  the  Kentucky  land  for  fire  $1,000 
bonds  issued  by  the  South  Carolina  Bailway 
Company,  and  by  another  trade,  in  which 
Schroeder  received  $76  in  cash,  be  obtained 
another  $1,000  bond  of  the  South  Carolina 
Railway  Company,  and  some  amount  of  stock 
In  an  oil  and  petroleum  company.  In  this 
last  trade  Schroeder  released  his  mortgage 
on  the  "iron  ore  eighty"  in  Missouri.  As  the 
result  of  this  last  trade  Schroeder  had  $6,- 
000  in  the  bonds  of  the  South  Carolina  RaU> 
way  Company,  the  plaintiff  in  error  and  Low 
had  Schroeder's  deed  to  the  real  estate  above 
referred  to,  and  the  posseeslon  of  the  Colo- 
rado mining  stocks. 

It  is  claimed  that  the  l>onds  of  the  South 
Carolina  Railway  Company  are  worthless 
This  claim  is  not  established  by  any  compe- 
tent evidence  in  the  record.  On  the  trial 
defendant  in  error  called  a  witness  by  the 
name  of  Bell,  who  is  connected  with  the  Har- 
ris Trust  &  Savbigs  Bank,  who  testified, 
over  the  objection  of  plaintiff  In  error,  that 
in  his  opinion  as  a  dealer  In  bonds  these 
bonds  were  worthless.  The  witness  had  nev- 
er bought  or  sold  any  of  these  bonds,  nor  had 
he  ever  seen  any  except  those  Introduced  in 
evidence.  This  was  all  the  evidence  offered 
on  this  question.  We  do  not  think  that  the 
witness  showed  any  Icnowled^e  whatever  of 
the  particular  bonds  in  question,  and  he  was 
therefore  not  competent  to  give  an  opinion 
as  to  their  value. 

But  even  if  it  be  conceded  that  the  bonds 
are  worthless,  still  the  evidence  does  not 
bring  Schroeder  within  the  protection  of  the 
statute  upon  which  this  prosecution  Is  based. 
It  is  apparent  from  the  nature  of  the  trans- 
actions between  the  parties  that  they  were 
upon  an  equal  footing,  dealing  at  arm's 
length  in  properties  at  fictitious  and  greatly 
exaggerated  values.  When  the  whole  evi- 
dence is  considered  It  is  impossible  to  say 
which  party,  if  either.  Is  swindled.  There  is 
no  competent  evidence  in  the  record  that 
Schroeder  had  any  title  whatever  to  any 
of  the  real  estate  which  he  traded  to  Low 
and  plaintiff  in  error.  There  is  no  evidence 
of  the  cash  value  of  any  of  the  property  that 
Schroeder  Irsoed,  unless  It  may  be  his  tes- 


timony In  regard  to  the  South  Bend  50  acres. 
Schroeder  admits  ttiat  he  had  never  seen  the 
Michigan,  Colorado,  or  Missouri  lands.  On 
the  other  hand,  Turpln  had  never  seen  the 
Koitucky  lands  and  Low  had  not  seen  the 
Texas  land.  The  parties  all  acquired  claim 
of  title  by  trades,  for  trading  purposes.  We 
have  no  doubt,  under  the  evidence,  that  all 
the  imrties  made  extravagant  representations 
In  respect  to  the  value  of  their  property,  and 
statements  in  regard  to  the  title  which,  to 
say  the  least,  were  not  known  to  be  true ;  and 
In  this  respect  we  are  unable  to  say  that 
plaintiff  In  error  appears  In  any  worse  light 
than  Schroeder.  There  is  utterly  boevidence 
that  the  prosecuting  witness  repeeed  confi- 
dence in  plaintiff  in  error,  and,  in  fact,  the 
relation  of  the  parties  and  the  nature  lOf -tt^ir 
transactions  are  such  as  to,  rather  repel  ,thp 
idea  that  either  of  the  .parities  should  hare 
a  special  confidence  In  the  otb^r.  i  ^e,cp,nfir 
dence  of  the  prosecuting  wlti^efis.^p^intlff 
in  error  was  apparently  no  greater  tljap  tl^e 
plaintiff  in  error  had  in  Schcoede^,  ^o  rea- 
son existed  why  either  shoqid  havje  aqy  oar- 
tlcular  confidence  in  the  other.  W^  .^itd  ^r9 
no  evidence  of  any  false  and  deceiijf Hi  ^^nffa 
employed  for  the  purpose  of  obt^^plfig  the 
confidence  of  Schroeder  in  order.  ..^o  swindle 
him  out  of  his  money  or  property.  ''Ooi^8» 
dence  game  is  any  swindlijtg  operation  in 
which  advantage  Is  taken  of  the  conhdence 
reposed  by  the  victim  in  the  swindler."  Max- 
well V.  People,  158  111.  248,  41  N.  E.  995;  Du 
Bois  V.  People,  200  111.  157,  65  N.  E.  (558,  93 
Am.  St  Rep.  183.  This  statute  was  never 
designed  to  apply  to  a  business  transaction 
between  parties  dealing  on  an  equal  footing, 
even  though  one  of  them  may  believe  he  has 
parted  with  more  than  he  received. 

The  court  erred  in  not  setting  aside  the 
verdict  for  want  of  sufficient  evidence.  The 
Judgment  is  reversed. 

Judgment  reversed. 


(2S4  111.   1«) 
MILLER  et  al.  v.  MILLER  et  al. 
(Supreme  Court  of  Illinois.     April  23,  1908.) 

1.  Husband  and  Wife  —  Sepabation  —  Ati- 
MONY— Conveyance  op  Property— Aobeb- 
MENT  OP  Parties. 

A  husband  and  wife  in  divorce  proceedings 
may  fix  by  agreement  the  amount  of  money  that 
shall  be  paid  to,  or  the  amount  of  property  that 
shall  be  received  by,  the  wife  to  provide  for 
her  separate  maintenance,  and  where  a  wife 
was  charged  by  a  consent  decree  with  the  sup- 

Eort  and  education  of  a  child  and  the  husband 
ad  agreed  to  convey  a  piece  of  property  for  her 
support,  she  could  provide  for  the  conveyance 
of  the  property  to  the  child,  reserving  to  her- 
self a  life  interest,  and  where  the  consent  de- 
cree required  the  husband  and  wife  to  convey 
the  property  to  the  child,  and  the  husband  died 
without  conveying,  the  decree  should  be  carried 
into  effect  by  ordering  the  conveyance. 

2.  Homestead— Right  op  Surviving  Wife 
and  Child— Property  Subject  to  Home- 

STKAD. 

After  a  family  had  moved  from  the  hus- 
band's farm  to  a  house  on  two  town  lots  which 
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he  owned,  the  hasband  left  his  wife  and  child 
and  returned  to  the  farm,  where  he  lived  until 
his  death.  The  wife  and  child  continued  to  live 
on  the  lots.  Held,  that  their  homestead  right 
was  in  the  lots,  and,  as  they  could  not  have  two 
homesteads  at  the  same  time,  they  had  no  such 
interest  in  the  farm. 

Error  to  Clrciilt  Court,  Fayette  County; 
A.  M.  Rose,  Judge. 

Bill  for  partition  by  John  W.  Miller  and 
others  against  Hattie  Miller  and  others.  De- 
cree for  complainants,  and  defendants  bring 
error.  Reversed  and  remanded,  with  direc- 
tions. 

Brown  &  Bumslde,  for  plafntifCs  in  error; 
F.  M.  Ouino,  for  defendants  in  error. 

SCOTT.  J.  Jacob  Miller  died  intestate  in 
Fayette  county,  HI.,  on  January  30, 1907.  At 
the  time  of  bis  death  be  was  the  owner  of  cer- 
tain farm  lands  in  that  county,  and  held  the 
legal  title  to  lots  7  and  8,  in  block  4,  In  Mor- 
rison &  Stokes'  addition  to  the  village  of 
Ramsey,  In  the  same  county.  He  had  been 
twice  married.  By  hifl  first  wife  he  had  sev- 
eral children.  Hia  second  wife,  Jane  Miller, 
survived  him.  One  child,  Hattie  Miller,  was 
bom  of  that  marriage,  and  she  also  survived. 
On  February  4,  1907,  certain  of  his  children 
by  the  first  marriage  filed  a  bill  for  partition, 
making  his  other  heirs  and  hla  widow  defend- 
ants. By  that  bill  it  was  averred  that  Jane 
Miller  was  entitled  to  an  estate  of  homestead 
in  thQ  lots  In  the  village  of  Ramsey  and  to 
a  dower  Interest  in  all  the  real  estate  of 
which  Jacob  Miller  died  seised,  and  that,  sub- 
ject to  such  homestead  and  dower  rights,  the 
descendants  of  the  deceased  were  seised  In 
fee  of  the  real  estate  left  by  htm.  The  bill 
prayed  the  assignment  of  homestead  and 
dower  and  partition  of  the  premises.  Jane 
Miller  filed  an  answer,  which  she  character- 
ized as  an  answer  In  the  nature  of  a  cross- 
bill. Hattie  Miller  being  a  minor,  a  guardian 
ad  litem  was  appointed  for  her,  who  on  her 
behalf  filed  a  formal  answer  and  also  filed  a 
crosa-blU.  To  the  cross-bill  of  Hattie  Miller 
the  complainants  filed  a  demurrer.  No  rep- 
lications seem  to  have  been  filed.  After  hear- 
ing argument  upon  the  demurrer  the  chan- 
cellor took  the  questions  arising  thereon  un- 
der advisement,  to  be  determined  after  the 
evidence  had  been  beard,  and  after  hearing 
the  evidence  in  open  court  he  sustained  the 
demurrer  to  the  cross-bill,  and  decreed  par- 
tition and  the  assignment  of  homestead  and 
dower.  In  accordance  with  the  prayer  of  the 
original  bUL  Jane  Miller,  the  widow,  and 
Hattie  Miller,  the  daughter,  sue  out  this  writ 
of  error. 

By  their  pleadings  in  the  circuit  court 
plaintiffs  in  error  averred,  and  the  proof 
showed,  that  at  the  August  term,  1905,  of  the 
circuit  court  of  Fayette  county,  a  suit  for 
separate  maintenance  brought  by  Jane  Miller 
against  Jacob  Miller  was  pending,  and  that 
a  decree  was  entered  tn  that  suit  In  favor  of 


the  complainant  therein  by  agreement  of  the 
parties,  by  which  Jacob  Miller  was  required 
to  pay  the  sum  of  $10  per  month  to  Jane 
Miller  for  her  maintenance.  The  wife  was 
to  have  the  care  and  custody  of  the  daughter, 
Hattie,  and  to  be  charged  with  her  support 
and  education.  Some  time  prior  to  the  be- 
ginning of  tliis  suit  Mr.  and  Mrs.  Miller,  with 
their  daughter,  had  moved  from  their  resi- 
dence on  the  farm  and  taken  up  their  at>ode 
on  the  lots  in  the  village  of  Ramsey,  and  we 
conclude  from  the  proof  that  those  lots  then 
became  their  homestead.  The  decree  in  the 
separate  maintenance  suit  which,  as  we  have 
above  indicated,  was  entered  by  agreement, 
directed  that  Jacob  Miller  and  his  wife 
should  Join  in  a  deed  conveying  the  two  lots 
to  Hattie  Miller,  subject  to  a  life  estate, 
which  by  the  deed  should  be  reserved  to  Jane 
Miller,  and  provided  that  in  event  of  the 
death  of  Hattie  Miller  without  heirs  of  her 
body  such  property,  after  the  death  of  Jane 
Miller,  should  revert  to  Jacob  Miller.  Prior 
to  the  beginning  of  the  suit  for  separate  main- 
tenance a  disagreement  bad  taken  place  be- 
tween Jacob  Miller  and  his  wife.  He  had 
then  left  her  residing  with  the  child  on  the 
property  In  the  village  of  Ramsey,  and  had 
again  taken  up  his  residence  on  the  farm, 
where  he  continued  to  reside  with  tenants 
who  rented  the  land  until  his  death.  No 
deed  was  ever  made  in  accordance  with  the 
decree  entered  In  the  separate  maintenance 
suit,  but  Jane  Miller  and  Hattie  Miller  con- 
tinued to  reside  on  the  lots  down  to  the  time 
of  the  Institution  of  this  suit.  Jane  and  Hat- 
tie Miller  In  this  proceeding  sought  to  have 
the  decree  in  the  suit  for  separate  mainte- 
nance carried  into  effect  so  far  as  it  related 
to  the  conveyance  of  the  title  to  the  lots,  and 
contended  that  at  the  time  of  the  death  of 
Jacob  Miller  he  had  a  homestead  on  the  farm, 
and  they  sought  to  have  homestead  set  off 
to  them  in  the  farm  land.  In  this  court  they 
urge  that  the  chancellor  erred  (1)  in  not  en- 
tering a  decree  carrying  Into  effect  the  decree 
in  the  separate  maintenance  proceeding  In 
so  far  as  that  decree  pertained  to  the  title 
to  the  lots  In  the  village  of  Ramsey;  and 
(2)  in  refusing  to  set  off  homestead  to  the 
widow  and  minor  child  in  the  farm  land. 

It  Is  contended  on  the  part  of  the  defend- 
ants In  error  that  the  suit  for  separate  main- 
tenance was  a  suit  solely  for  the  recovery  of 
money ;  that  the  relief  granted  by  a  decree 
In  such  a  suit  must  be  confined  to  that  sought 
by  the  bill ;  and  that  the  provision  In  the  de- 
cree directing  the  conveyance  of  the  property 
to  Hattie  Miller  is  entirely  without  the  scope 
of  the  litigation,  and  was  In  reference  to  a 
matter  that  the  court  was  not  called  upon  to 
consider,  and  that  this  provision  last  men- 
tioned is  therefore  entirely  null  and  void. 
We  think  this  position  not  tenable.  The  hus- 
band and  wife  had  the  right  to  fix,  by  agree- 
ment, the  amount  of  money  that  should  be 
paid  to,  or  the  amount  of  property  that  should 
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be  received  by,  the  wife  to  provide  for  her 
separate  maintenance.  Tbe  $10  a  month  de- 
creed to  be  paid  in  cash  was  much  less  than 
would  be  needed  to  maintain  tbe  wife  and 
daughter,  and  It  was  no  doubt  In  view  of 
this  fact  that  the  arrangement  In  reference  to 
tbe  conveyance  of  the  lots  in  the  village  of 
Ramsey  was  made,  and,  as  the  wife  was 
charged  by  the  decree  with  the  maintenance 
and  education  of  tbe  child,  there  was  no  law- 
ful objection  to  her  making  provision  for 
conveyance  of  the  title  to  the  daughter,  which 
should  become  effective,  so  far  as  the  right 
to  the  possession  of  the  property  was  con- 
cerned, after  the  death  of  the  mother. 

In  the  case  of  Buck  v.  Buck,  60  lU.  241, 
a  decree  was  entered  by  consent  In  the  cir- 
cuit court  giving  to  the  wife  certain  property 
en  masse  in  satisfaction  of  alimony,  and  pro- 
viding that  the  husband  should  maintain  and 
educate  Eva  Buck,  the  adopted  child  of  the 
parties.  Afterward  tbe  husband  sued  out  a 
writ  of  error,  and  insisted  that  the  amount 
allowed  In  lien  of  alimony  was  excessive,  and 
that  It  was  error  to  decree  that  the  husband 
should  maintain  and  educate  the  adopted 
child.  This  court  held  that  the  husband  hav- 
ing consented  to  the  proTlslons  of  tbe  de- 
cree, including  that  requiring  him  to  sup- 
port and  maintain  tbe  adopted  daughter,  he 
was  bound  thereby,  and  could  have  no  relief 
even  In  a  direct  proceeding  to  review  the  de- 
cree; that  it  was  competent  tor  him  to  con- 
sent to  such  a  decree,  and  having  done  so  it 
must  remain  forever  binding  upon  him.  The 
decree  in  the  separate  maintenance  suit  be- 
tween the  deceased  and  bis  wife  now  under 
consideration  cannot,  on  principle,  be  dlstln- 
guished  from  that  which  this  court  affirmed 
in  tite  Buck  Case.  We  think  the  decree  in 
the  separate  maintenance  proceeding  should 
have  been  carried  into  effect  In  eo  far  as  It 
related  to  the  conveyance  of  the  title  to  the 
lots. 

At  the  time  that  Miller  left  his  wife  the 
homestead  of  the  family  was  on  tbe  lots  in 
Ramsey.  So  long  as  the  wife  and  daughter 
elected  to  continue  their  residence  on  those 
lots  their  homestead  right  there  would  con- 
tinue. Mix  V.  King,  55  111.  434.  They  could 
not  have  two  homesteads  at  the  same  time. 
There  is  no  evidence  that  they  ever  elected 
or  desired  to  abandon  this  homestead  and 
make  the  residence  of  the  husband  on  the 
farm  their  home.  Under  these  circumstances 
it  cannot  be  said  that  they  bad  an  estate  of 
homestead  in  the  farm  lands. 

The  decree  Of  the  circuit  court  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  that  court  to  carry  into  effect  the  de- 
cree in  the  suit  for  separate  maintenance  in 
so  far  as  It  provides  for  the  conveyance  of 
the  title  to  the  lots  in  tbe  village  of  Ram- 
sey, and  to  assign  dower  in  and  award  parti- 
tion of  the  farm  lands  in  accordance  with  the 
prayer  of  the  original  bill. 

Reversed  and  remanded,  with  directions. 


(2SS   IlL   508) 

CHICAGO  ft  N.  W.  RT.  CO.  «t  si.  v.  MILLER 

et  al. 

(Supreme  Court  of  Illinois.    April  23,  1908.)    . 

1.  Eminent  Domain— Pbocekdings— Time  sou  ■ 
Settling  Questions  of  Title. 

The  question  of  title  in  condemnation  pro- 
ceedings, if  raised,  should  be  determined  and 
settled  by  tbe  court  prior  to  the  impaneling  of  a 
jury,  since  the  jury  has  nothing  to  do  with  tbe 
title  to  the  property  sought  to  be  taken,  but  is, 
impaneled  merely  to  fix  the  amount  of  compen-' 
sation  and  damages  due  to  the  owners  and  per- 
sons interested  in  the  property. 

2.  Same— Natcre  of  PBOCtXDiNa  —  EgtnTA.-  ■ 
BLE  Rights. 

While  in  the  trial  of  a  condemnation  Buit' 
either  party  is  entitled  to  a  jury,  and  the  intro- 
duction of  evidence  and  mode  of  conducting  the 
trial  after  the  jury  is  impaneled  is  according  to 
the  practice  in  trials  at  law,  and  the  proceed- 
ing IS  in  that  sense  a  legal  one,  in  the  determi- 
nation and  settlement  of  title  of  the  parties  to 
the  property  sought  to  be  condemned  tbe  pro-, 
ceedmg  is  equitable  in  character,  and  eqaitable 
as  well  as  legal  rights  mu8t.be  taken  into  con- 
sideration. 

3.  Same  —  Interests    of    Tenants    Undeb 
Leases  Void  Undeb  Statote  or  Fbauds. 

Where  persons  who  were  in  possession  of 
premises  sought  to  be  condemned,  under  leases 
void  under  the  statute  of  frauds,  had  taken  pos- 
session under  the  leases,  made  valuable  improve- 
ments on  the  premises,  and  had  paid  to  the  own- 
er of  tbe  fee  all  rent  provided  by  the  leases, 
which    was    accepted,    their    part    performance, 
while  it  would  not  at  law  take  the  leases  out  of 
the  statute  of  frauds,  would  do  so  in  equity,  and ' 
hence  their  interests  ehouid  be  taken  into  con-- 
sideration  in  the  settlement  of  the  question  of, 
title  to  the  premises. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  SS  421-424.] 

Appeal  from  Superior  Court,  Cook  Coun- 
ty;  Axel  Chytraus,  Judge. 

Condemnation  proceedings  by  the  Chicago 
&  Northwestern  Railway  Company,  In  which 
Phebe  F.  Clark  filed  a  cross-petition  claim- 
ing to  own  the  property  In  fee,  and  denying' 
the  Interests  of  Averlll  H.  Miller  and  Ernest 
P.  Scheldeln,  who  were  occupying  the  prem- 
ises under  alleged  leases.  From  an  order, 
requiring  all  parties  to  tbe  proceeding  who. 
claimed  an  Interest  In  the  premises  to  set 
up  their  rights  prior  to  the  calling  of  a  jury 
to  fix  the  compensation  and  a  judgment  de- 
termining their  rights.  Miller  and  Scheldeln 
appeal.     Reversed  and  remanded. 

Tbe  Chicago  &  Northwestern  Railway 
Company  filed  a  petition  In  the  superior 
court  of  Cook  county  to  condemn  certain  real 
estate  situated  in  the  city  of  Chicago  for 
railway  purposes.  Included  in  the  property 
sought  to  be  condemned  was  sublet  1  In  the 
canal  trustees'  subdivision  of  lot  9,  In  block 
45,  In  the  original  town 'of  Chicago,  known 
as  Nos.  31  and  33  South  Canal  street,  upon 
which  was  located  a  four-story  building. 
The  fee  title  to  said  Canal  street  property  . 
was  averred  .to  be  in  Phebe  F.  Clark,  and 
Mrs.  Clark  and  numerous  persons  who  were 
in  possession  of  portions  of  said  building  as 
tenants  were  made  parties  defendant  to  said 
petition.  Prior  to  the  calling  of  a  jury  to 
fix  tbe  compensation  and  damages  the  su- 
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perlor  court  entered  an  order  requiring  all 
persons  who  were  parties  to  said  proceeding 
who  claimed  an  Interest  In  said  premises  to 
aet  up,  by  cross-petition  or  otherwise,  their 
respective  rights  and  Interests  In  and  to  said 
premises.  Mrs.  Clark  filed  a  cross-petition, 
In  which  she  averred  she  was  the  owner  of 
said  premises  in  fee;  that  the  appellant  Av- 
erlU  Hi  Miller  was  In  possession  of  the 
basement  and  first  story  of  the  building  lo- 
cated upon  said  premises,  claiming  to  hold 
the  same  under  and  by  virtue  of  a  lease  ex- 
ecuted to  him  in  her  name  by  Robert  White 
and  Roy  B.  Tabor  for  a  term  commencing 
April  1,  1906,  and  ending  April  30,  1911; 
that  the  appellee  Ernest  F.  Scheldein  was  in 
possession  of  the  front  half  of  the  third 
story  of  the  building  upon  said  premises, 
claiming,  to  hold  the  same  under  and  by 
virtue  of  a  lease  executed  to  him  in  her  name 
by  Robert  White  and  Roy  B.  Tabor  for  a 
term  commencing  -  May  1,  1906,  and  ending 
April  30,  1009;  that  the  lease  to  Miller  and 
the  lease  to  Scheldein  were  executed  by 
White  &  Tabor  in  her  name,  without  authori- 
ty from  her  in  writing;  and  that  she  had 
never  ratified  the  execution  of  said  leases, 
or  either  of  them,  in  writing,  and  that  they 
were  within  the  statute  of  frauds,  and  void. 
Miller  and  Scheldein  severally  answered  the 
petition  of  the  railway  company  and  the 
cross-petition  of  Mrs.  Clark,  and  a  hearing 
was  had  before  the  court  upon  the  cross-peti- 
tion and  the  answers  of  Miller  and  Schel- 
dein thereto. 

It  appeared  from  the  evidence  that  Mrs. 
Clark  was  the  owner  In  fee  of  said  premises; 
that  Miller  was  in  possession  of  the  base- 
ment and  first  story  of  safd  premises,  where- 
in he  was  carrying  on  a  restaurant  business, 
under  and  by  virtue  of  a  lease  In  writing  ex- 
.ecuted  to  him  by  White  &  Tabor,  la  the 
name  of  Mrs.  Clark,  for  a  term  commencing 
April  1,  1906,  and  ending  April  30,  1911;  that 
he  had  expended  In  Improving  said  premises 
to  adapt  the  same  to  his  business  something 
like  $4,000,  and  that  he  had  paid  the  rent 
on  said  premises,  in  accordance  with  the 
terms  of  said  lease,  monthly  to  said  White 
&  Tabor,  and  they  had  accounted  to  and 
paid  said  rent  to  Mrs.  Clark;  that  Scheldein 
was  in  possession  of  the  front  half  of  the 
third  story  of  the  building,  where  he  was 
carrying  on  a  manufacturing  bnsiness,  under 
and  by  virtue  of  a  lease  In  writing  executed 
to  him  by  White  &  Tabor,  In  the  name  of 
Mrs.  Clark,  for  a  term  commencing  May  1, 
1906,  and  ending  April  30,  1909,  and  that  he 
had  expended  In  Improving  said  premises 
to  adapt  the  same  to  bis  business  something 
like  $400,  and  that  he  had  paid  the  rent  on 
said  premises,  In  accordance  with  the  terms 
of  said  lease,  monthly  to  said  White  &  Ta- 
bor, and  they  had  accounted  to  and  paid  said 
rent  to  Mrs.  Clark. 

The  court  held  that  the  leases  to  MUler 
and  Scheldein  were  void,  and  that  they  took 
■to  Interest  in  said  presalses,  and  that  the 


total  value  of  said  premises  to  be  fixed  by 
the  jury  In  the  condemnation  proceeding 
should  go  to  and  be  paid  to  Mrs.  Clark,  from 
which  order  and  Judgment  Miller  and  Schel- 
dein have  prosecuted  an  appeal  to  this  court. 

Harris  F.  Williams  (Eldon  M.  Votaw,  of 
counsel),  for  appellants.  Nathan  O.  Moore, 
Frank  H.  Scott,  William  8.  Kies,  and  Wil- 
liam B.  Hale  (Lloyd  W.  Bowers,  of  counsel), 
for  appellee  Chicago  &  Northwestern  Rail- 
way Company.  Moses,  Rosenthal  &  Kenne- 
dy (Joseph  W.  Moses,  of  counsel),  for  appel- 
lee Pbebe  F.  Clark. 

HAND,  C.  3.  (after  stating  the  facts  aa 
above).  In  a  condemnation  proceeding  un- 
der the  eminent  domain  act  the  Jury  Is  Im- 
paneled to  fix  the  amount  of  compensation 
and  damages  which  are  to  be  paid  to  the 
owner  or  owners  and  parties  interested  In 
the  property  sought  to  be  condemned,  and  it 
has  nothing  to  do  with  the  title  to  the  prop- 
erty sought  to  be  taken.  The  question  of  ti- 
tle. If  any  such  question  is  raised,  should 
be  determined  and  settled  by  the  court  prior 
to  the  time  the  questions  of  compensation 
and  damages  are  submitted  to  the  Jury. 
Chicago  &  Milwaukee  Klectrlc  Railroad  C!o. 
V.  Diver,  213  IlL  26,  72  N.  E.  758;  Lleberman 
▼.  Chicago  &  South  Side  Rapid  Transit  Rail- 
road Co.,  141  111.  140,  30  N.  B.  544.  We 
think,  therefore,  the  trial  court  adopted  a 
proper  practice  by  requiring  all  persons 
claiming  an  interest  in  the  Clark  property 
to  litigate  and  settle  their  Interests  In  that 
property  before  the  court  prior  to  the  Im- 
paneling of  the  Jury  to  determine  the  com- 
pensation and  damages  which  the  railway 
company  should  pay  to  the  owner  or  owners 
and  parties  Interested  In  said  property,  to 
the  end  that  the  amount  to  be  paid  to  each 
owner  or  person  interested  In  the  said  prop- 
erty might  be  separately  determined  by  the 
Jury.  In  the  determination  and  settlement 
of  the  interests  of  the  resi>ectlve  parties  in 
and  to  said  premises  the  court  was  not  re- 
stricted to  mere  legal  titles,  but  had  the  pow- 
er to  ascertain  the  rights  of  the  parties  there- 
in, whether  such  rights  ^ere  legal  or  equita- 
ble In  their  nature.  Metropolitan  West  Side 
Elevated  Railway  Co.  v.  Eschar,  232  III.  210, 
83  N.  E.  809.  While  it  has  been  held  that 
In  the  trial  of  a  condemnation  suit  either 
party  Is  entitled  to  have  a  Jury,  and  the  In- 
troduction of  evidence  and  mode  of  conduct- 
ing the  trial  after  the  Jury  is  Impaneled  is 
according  to  the  rules  of  practipe  in  trials  at 
law,  and  In  that  sense  a  proceeding  to  con- 
demn property  under  the  eminent  domain  act 
is  a  legal  and  not  an  equitable  one  (Union 
Mutual  Life  Ins.  Co.  v.  Slee,  123  IIU  67,  12 
N.  E  543;  Grand  Tower  &  Cape  Girardeau 
Railroad  Co.  v.  Walton,  150  lU.  428,  37  N.  El 
920),  in  the  determination  and  settlement  of 
the  title  of  the  parties,  to  a  condemnation 
suit  to  the  property  sought  to  be  condemned 
equitable  as  well  as  legal  rights  must  be  tak- 
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en  Into'  consideration,  and  in  the  settlement 
of  the  question  of  title  the  proceeding  is 
eqnitable  in  Its  character. 

It  appeared  from  the  evidence  that  the 
appellants  were  In  possession  of  portions  of 
the  premises  sought  to  be  condemned,  under' 
leases  which  were  Told  under  the  Statute  of 
Frauds.  It,  however,  appeared  that  the  ap- 
pellants each  took  possession  of  the  portion 
of  the  premises  covered  by  their  respective 
leases  under  such  leases;  that  each  had  made 
valuable  improvements  thereon;  and  that 
they  had  each  paid  to  the  owner  of  the  fee 
all  rent  provided  by  said  leases  to  be  paid, 
and  that  she  had  accepted  such  rent  While 
at  law  such  part  performance  on  the  part 
of  the  appellants  would  not  take  said  leases 
out  of  the  Statute  of  l^^rands.  In  equity  it 
would.  We  think,  therefore,  the  trial  court 
erred  In  determining  and  settling  the  rights 
of  the  appellants  in  and  to  the  premises 
sought  to  be  condemned  as  against  the  owner 
of  the  fee. 

The  Judgment  of  the  superior  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed  to  that  court  for  further  proceedings  in 
accordance  with  the  views  herein  expressed. 

Reversed  and  remanded.  • 


(2S4  111.  so 


PEOPLE  T.  JONAS. 


(Supreme  Court  of  Illinois.    April  23.  190S.) 
1.  ORiifiNAi,  Law— Speeot  Tbiai/— 'Void  Pbo- 

CEEOinOS — EWTSCT. 

Accused  was  tried  in  tiie  criminal  court  of 
Cook  county,  and  the  Jury  disagreed,  and  he  was 
by  order  of  court  on  February  2,  1907,  placed 
in  custody  of  the  sheriff.  Tliereafter  the  cause 
wag  transferred  to  the  municipal  court  of  Chica- 
go, where  accused  was  convicted  and  sentenced, 
and  his  motions  for  new  trial,  arrest  of  judg- 
ment, etc.,  were  overruled.  On  hal>eas  corpus 
proceedings  It  was  held  that  the  municipal  court 
bad  no  jnrisdiction,  and  that  its  judgment,  sen- 
tence, and  mittimus  were  void,  but  that  the  sher- 
iff had  a  right  to  retain  the  prisoner  by  virtue 
of  the  order  of  February  2d  in  the  criminal 
court.  The  cause  was  reinstated  in  the  criminal 
court  on  October  14,  1907,  and  against  his  ob- 
jection accused  was  tried  at  the  November,  1907, 
term,  and  convicted,  and  he  brought  a  writ  of 
error  to  reverse  the  conviction  on  the  ground 
that  he  bad  not  l)cen  tried  in  time.  Held,  under 
Const,  art.  2,-§  9,  guaranteeing  every  accused  a 
speedy  trial,  and  under  Hurd's  Rev.  St.  1905,  c. 
38,  S  438,  making  effective  the  constitutional  pro- 
vinion,  and  providing  that  an  accused  not  tried 
within  four  months  from  the  date  of  the  commit- 
ment by  a  court  having  jurisdiction  of  the  of- 
fense, unless  the  delay  was  caused  by  the  ac- 
cused himself,  the  accused  siiall  be  set  at  liberty, 
etc.,  that  accused  was  not  tried  in  time,  since 
the  proceedings  in  the  municioai  court  t)eing 
void  the  proceedings  between  February  2d  and 
October  14th,  must  be  disregarded,  and  could  not 
be  considered  as  an  excuse  for  the  delay  between 
those  dates. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  I-aw,  H  1292-1304.] 

X  Samb— Waiver  of  Objections. 

Betd,  also,  that  accused's  motion  for  new 
trial,  arrest  of  judgment,  etc.,  in  the  mnnicipal 
court,  and  a  petition  for  a  writ  of  habeas  cor- 
pus on  his  conviction  in  the  municipal  court, 
which  petition  was  dismissed  without  going  to 


trial,  did  not  waive  his  right  to  object  to  his 
lack  ot  a  speedy  trial. 

Error  to  Criminal  Court,  Cook  County; 
Thomas  G.  Wlndes,  Judge. 

Rudolph  Jonas  was  convicted  of  manslaugh- 
ter, and  brings  error.  Judgment  reversed, 
and  prisoner  discharged. 

John  E.  W.  Wayman,  for  plaintiff  In  error. 
W.  H.  Stead,  Atty.  Oen.,  and  John  J.  Healy, 
State's  Atty.  (Benedict  J.  Short  and  James 
J.  Barbour,  of  counsel),  for  the  People. 

DUNN,  J.  The  plaintiff  in  error  prosecutes 
this  writ  to  reverse  bis  conviction  of  the 
crime  of  -  manslaughter.  He  was  arrested 
July  20,  1906,  and  at  the  July  term,  1906, 
of  the  criminal  court  of  Cook  county  was 
indicted  for  the  murder  of  Albert  Worckel. 
He  was  tried  at  the  January  term,  1907,  of 
that  court,  but  the  Jury  disagreed.  There- 
upon the  cause  was  transferred,  against  his 
objection,  on  motion  of  the  state's  attorney, 
to  the  municipal  court  of  Chicago,  where  on 
February  6,  1907,  he  was  found  guilty  of  man- 
slaughter, and  on  March  90,  1907,  his  motion 
for  a  new  trial  was  overruled  and  he  was 
sentenced  to  Imprisonment  in  the  peniten- 
tiary. No  effort  was  made  by  the  sheriff  to 
execute  the  mittimus  issued  upon  this  Judg- 
ment of  conviction  by  delivering  the  prisoner 
to  the  warden  of  the  penitentiary,  but  the 
plaintiff  in  error  remained  In  the  custody  of 
the  sheriff  and  in  the  county  Jail  of  Cook 
county  until  October,  1907.  At  the  last  Oc- 
tober term  of  this  court,  on  his  petition  for 
a  writ  of  habeas  corpus,  It  was  held  that  the 
municipal  court  was  without  Jurisdiction  to 
try  the  plaintiff  in  error  on  the  indictment 
certified  to  It  by  the  criminal  court,  and  that 
its  Judgment,  and  the  mittimus  Issued  there- 
on, were  void,  but  that  the  sheriff  had  the 
right  to  retain  the  plaintiff  in  error  In  bis 
custody  by  virtue  of  the  order  of  the  crim- 
inal court  remanding  the  prisoner  to  the  cus- 
tody of  the  sherltf  after  the  Jury  had  failed 
to  agree  on  the  trial  in  that  court.  The 
plaintiff  In  error  was  therefore  discharged 
from  imprisonment  under  the  Judgment  of 
the  municipal  court,  but  remanded  to  the 
custody  of  the  sheriff  under  the  process  of 
the  criminal  court.  People  v.  Strasshelm, 
228  111.  581,  81  N.  E.  1129.  On  motion  of  the 
state's  attorney  the  cause  was  reinstated  on 
the  trial  docket  of  the  criminal  court  on  Oc- 
tober 14,  1907.  Thereafter  on  November  18, 
1907,  at  the  November  term  of  the  criminal' 
court,  the  plaintiff  in  error  moved  for  his  dis- 
charge from  Imprisonment  on  the  ground 
that  he  had  not  been  tried  within  the  time 
required  by  law.  This  motion  having  been 
overruled,  he  was  placed  on  trial,  again  found 
guilty  of  manslaughter,  and  sentenced  to  the 
penitentiary. 

The  motion  to  discharge  the  plaintiff  in  er- 
ror should  have  been  sustained.  Section  18, 
dlv.  13,  c.  88,  Rev.  St,  confers  upon  all  per- 
sons Imprisoned  on  a  criminal  charge  the  ab> 
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solute  rlgbt  to  be  set  at  liberty  unless  tried 
within  tbe  time  fixed  by  that  statute,  except 
under  tbe  circumstances  mentioned  In  tbe 
section  Itself.  Newlln  v.  People,  221  111.  166, 
77  N.  E.  529 ;  People  v.  Heider,  225  111.  347, 
80  N,  E.  291,  11  L.  R.  A.  (N.  S.)  257.  Here 
tbe  only  court  having  Jurisdiction  to  try  the 
plaintiff  In  error  was  tbe  criminal  court  of 
Cook  county.  At  the  time  the  plaintiff  In 
error  moved  for  his  discharge  more  than  four 
months  and  many  terms  of  that  court  had 
elapsed  after  the  trial  which  resulted  In  a 
disagreement  of  the  Jury.  It  Is  answered  on 
behalf  of  the  people  that  the  requirement  of 
tbe  statute  la  satisfied  by  a  trial  within  the 
time  limited,  even  though  the  Jury  falls  to 
agree.  This  is  true,  but  it  does  not  relieve 
the  prosecution  of  the  duty  of  giving  the 
prisoner,  after  bis  remandment  to  prison  upon 
the  failure  of  the  Jury  to  agree,  another  trial 
wltUn  the  same  limit  of  time,  beginning  to 
run  from  the  date  of  the  disagreement  of  the 
Jury.  By  section  9  of  article  2  of  the  Con- 
stitution every  person  accused  of  crime  is 
guaranteed  a  speedy  public  trial,  and  this 
guaranty  iB  made  effective  by  the  section  of 
tbe  statute  under  consideration.  The  object 
of  a  speedy  trial  is  to  determine  the  guilt 
or.  innocence  of  the  accused,  to  the  end  that 
he  may  be  promptly  punished  if  guilty  or 
set  at  liberty  if  unjustly  accused.  If  the 
trial  does  not  produce  this  result,  the  neces- 
sity for  the  constitutional  goaranty  remains, 
and  the  accused  is  still  entitled  to  Its  benefit 
and  to  the  benefit  of  the  statute  enacted  to 
make  it  effective. 

It  Is  urged  that  the  proceedings  In  the 
municipal  court  constituted  a  trial  sufllcient 
to  meet  tbe  requirements  of  the  statute; 
that,  after  the  sentence  of  the  municipal 
court,  the  plaintiff  In  error  was  held,  until 
that  sentence  was  set  aside,  for  punishment, 
and  not  for  trial,  and  that  by  his  motions  for 
a  new  trial.  In  arrest  of  Judgment,  and  for 
time  to  file  a  bill  of  exceptions,  and  his  agree- 
ment to  postpone  the  hearing  of  tbe  motion 
for  a  new  trial,  plaintiff  In  error  acknowledg- 
ed the  Jurisdiction  of  the  municipal  court, 
consented  to  the  delay,  and  cannot  therefore 
complain  of  the  failure  to  try  him  In  the 
.criminal  court.  The  trial  to  which  tbe  plain- 
tiff in  error  was  entitled  was  in  the  court 
having  Jurisdiction  of  tbe  offense.  It  was 
expressly  decided  in  People  v.  Strassheim, 
supra,  that  he  had  bad,  and  could  have,  no 
such  trial  In  the  municipal  court  After  tbe 
sentence  of  the  municipal  court,  he  was  not 
held  for  punishment.  That  sentence  has  nev- 
er been  set  aside.  Such  action  was  unneces- 
sary. The  sentence  was  void.  The  only  law- 
ful authority  the  sheriff  then  bad  for  the  de- 
tention of  tbe  plaintiff  In  error  was  the  order 
of  the  criminal  court  remanding  blm  to  the 
custody  of  the  sheriff.  When  tbe  plaintiff 
in  error  was-  nnlawf-ully  put  on  trial  in  a 
court  having  no  Jurisdiction  to  try  him,  he 
could  not  have  given  the  court  Jurisdiction 
had  he  desired  to  do. so.    By.  resisting,  to 


the  extent  of  bis  ability,  tbe  efforts  of  tbe 
prosecution  to  procure  an  unlawful  sentence 
of  conviction  in  a  court  without  Jurisdiction, 
be  did  not  waive  his  right  to  object  to  the 
Jurisdiction  or  consent  to  what  was  done.  It 
would  require  a  long  stretch  of  the  imagina- 
tion to  say  that  such  action  amounted  to  a 
consent  to  the  delay  in  bringing  him  to  trial 
in  the  proper  court.  The  proceedings  in  the 
municipal  court  were  void.  They  conferred 
no  rights  and  afforded  no  protection.  In  le- 
gal contemplation  they  are  as  Ineffectual  as 
If  they  had  never  occurred.  In  this  case  all 
the  proceedings  from  the  order  of  February 
2d  remanding  the  defendant  to  the  custody 
of  the  sheriff  on  the  failure,  of  the  Jury  to 
agree  to  the  reinstatement  of  the  cause  op 
October  14tb  must  be  disregarded.  No  l^al 
explanation  of  tbe  delay  in  tbe  prosecution 
during  this  period  Is  presented. 

Some  stress  was  placed  in  the  oral  argu- 
ment upon  tbe  fact  that  the  plaintiff  In  error 
on  April  16,  1907,  after  the  sentence  of  the 
municipal  court,  filed  in  the  superior  court 
of  Cook  coimty  a  petition  for  a  writ  of  lia- 
beas  corpus,  which  was  pending  in  that  court 
until  September  30th,  when  it  was  dismissed 
by  the  petitioner.  .  The  question  is  not  dis- 
cussed in  tbe  briefs,  and  it  Is  not  important, 
since  it  is  not  claimed  that  any  writ  of  habeas 
corpus  ever  issued  or  was  ordered  to  issue. 
The  filing  of  this  petition,  therefore,  affords 
no  excuse  for  tbe  delay  in  bringing  the  plain- 
tiff in  error  to  trial. 

The  Judgment  of  the  criminal  court  will 
be  reversed,  and  an  order  will  be  entered  here 
for  tbe  discharge  of  the  plaintiff  in  error. 

Judgment  reversed. 


(233  III.  s«» 
WASHBURN  V.   SCOTT. 
(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  Appeal— Review— Peesumptions  —  Sdtfi- 
ciENCT  or  Evidence. 

In  tbe  absence  of  a  bill  of  exceptions  or 
certificate  preserving  all  the  evidence  beard  by 
the  trial  court,  it  will  be  presumed  that  there 
was  sufficient  evidence  to  warrant  the  finding. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  3673.] 

2.  Costs— SoLioiTOB's  FEES—STATtJXOBT  Pbo- 

VISIONS. 

Under  the  express  provisions  of  Hard's 
Rev.  St.  1905,  c.  106,  §  40,  the  allowance  of 
reasonable  solicitor's  fees  as  costs  to  the  parties 
in  interest  in  the  suit  is  proper  in  a  proceed- 
ing for  tiie  partition  of  real  estate,  where  the 
rights  and  interests  of  all  the  parties  In  interest 
are  properly  set  forth  In  the  petition  or  bill,  and 
where  defendant  fails  to  present  any  sabstantial 
defense  to  the  bill. 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty; A.  M.  Rose,  Judge. 

BUI  for  partition  by  Charles  Washburn 
against  Sarah  J.  Scott  and  others.  From  the 
decree,  Sarah  J.  Scott  appeals.    Affirmed. 

See  231  111.  393,  83  N.  E.  192. 

John  H.  Bingham,  for  appellant  B.  W. 
Henry,  for  appellee. 
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VICKERS,  J.  This  is  an  appeal  from  the 
circuit  court  of  Fayette  county,  and  brings 
up  for  review  tbe  record  of  tliat  court  In  a 
dtancery  proceeding  for  partition  and  assign- 
ment of  dower  and  homestead.  The  facts  are 
not  in  dispute.  Darid  J.  Washburn  died  in 
1883,  seised  In  fee  simple  of  the  premises  in 
controversy,  which  were  occupied  by  him  at 
the  time  of  his  death  as  a  homestead.  He 
left  Sarah  S.  Washburn,  his  widow,  and 
Charles  Washburn  and  Sarah  J.  Scott,  his 
legally  adopted  children.  The  widow  con- 
tinned  to  occupy  the  premises  as  a  homestead 
after  her  husband's  death,  and  was  so  occupy- 
ing them  at  the  time  tbe  decree  was  rendered 
In  this  case.  It  is  admitted  by  the  pleadings 
In  tbe  case  that  the  widow  is  entitled  to 
dower  and  homestead  In  the  premises,  and 
that  Charles  Washburn  and  Sarah  J.  Scott 
are  each  entitled  to  an  undivided  one-half  In- 
terest in  fee,  subject  to  the  widow's  dower 
and  homestead.  By  her  cross-bill  the  widow 
claimed  a  balance  due  her  on  her  award  of 
1120.  This  claim  appears  to  have  been  dis- 
puted by  Sarah  J.  Scott  Upon  a  bearing  tbe 
circuit  court  allowed  $90  of  this  claim,  and 
made  the  same  a  lien  upon  the  Interests  of 
tbe  owners  of  the  fee,  charging  half  of  it  to 
each  of  them. 

The  decree  of  the  court  was  in  accordance 
with  the  prayer  of  the  bill,  and  commission- 
ers were  appointed  to  make  partition  and  as- 
sign the  dower  and  homestead  of  the  widow. 
Tbe  commissioners  reported  that  they  bad  as- 
signed the  homestead  and  dower  of  the  wid- 
ow, and  divided  the  premises  equally  be- 
tween tbe  two  heirs.  Sarah  J.  Scott,  who  had 
made  default,  being  dissatisfied  with  the  al- 
lotment made  by  the  commissioners,  filed  a 
petition  to  open  up  the  decree  and  for  leave 
to  answer.  Tbe  court  set  aside  the  report  of 
the  commissioners,  and  permitted  Sarah  J. 
Scott  to  answer  the  original  bill  and  file  a 
cross-bill.  By  her  cross-bill  she  attacks  the 
right  of  the  widow  to  have  any  sum  allowed 
her  as  a  balance  on  her  award;  and  charges 
tliat,  if  any  balance  was  due  her,  it  was  paid 
by  .the  rents  and  profits  she  had  received 
from  the. premises.  There  Is  also  a  charge 
in  this  cross-bill  that  Sarah  S.  Washburn  had 
enjoyed  the  rents  and  profits  of  alhthe  prem- 
ises from  tbe  time  of  her  husband's  death, 
and  prayed  that  she  might  be  required  tu 
account  for  the  same.  The  cross-bill  was 
never  answered,  and  no  issue  was  made  up 
toe  trial  or  tried  on  tbe  question  raised  by  it. 
Other  commissioners  were  appointed,  who 
made  partition  and  assigned  the  widow's 
homestead  and  dower,  and  made  a  report 
thereof  to  the  court  in  substantially  tbe  same 
form  as  that  made  by  the  commissioners  first 
appointed.  Sarah  J.  Scott  again  filed  excep- 
tions to  the  report  of  the  commissioners,  In 
which  she  claimed  that  there  was  a  differ- 
ence of  (200  between  the  land  allotted  to  her 
and  that  assigned  to  Charles  Washburn.  She 
brought  ?200  Into  court,  and  offered  to  pay 
that  amount  as  ditFerence^  if  Charles  Wash- 


bum  would  exchange  his  allotment  for  hers. 
She  supported  her  objection  in  this  regard 
by  the  affidavits  of  three  persons.  The  court 
overruled  her  objections,  and  confirmed  the 
report  of  the  commissioners.  The  court  also 
allowed  an  attorney  fee  of  $125  to  complain- 
ant's solicitors. 

The  condition  in  which  tbe  record  of  this 
case  is  presented  to  this  court  Is  such  that 
there  is  no  question  properly  preserved  for 
review.  There  is  no  certificate  of  evidence  in 
the  record,  nor  is  the  evidence  otherwise  pre- 
sented to  this  court  The  decree  of  the  court 
recites  that  "the  court  heard  evidence  of  wit- 
nesses, being  the  evidence  of  two  of  the  com- 
missioners," and  from  a  consideration  of  tbe 
evidence  the  court  overruled  appellant's  ob- 
jections to  the  report,  and  found  the  fact  to 
be  that  the  division  made  was  fair  and  equal 
between  the  parties  In  interest  In  the  ab- 
sence of  a  bill  of  exceptions  or  certificate  of 
evidence,  it  must  be  presumed  that  the  find- 
ings were  warranted  by  the  proofs  heard  by 
the  court.  Bven  if  the  affidavits  which  are 
In  the  record  are  properly  before  us,  the  de- 
cree affirmatively  shows  that  the  affidavits 
were  not  the  only  evidence  heard  by  the 
court  In  the  absence  of  a  certificate  pre- 
serving all  of  the  evidence  heard  by  the  trial 
court  it  must  be  presumed  that  there  was 
sufficient  evidence  to  warrant  and  sustain  tbe 
finding.  Brown  v.  Minor,  128  111.  148,  21  N. 
B.  223;  First  Nat  Bank  v.  Baker,  161  111. 
281,  43  N.  E3.  1074;  Allen  v.  Henn,  19T  111. 
486,  64  N.  E.  250;  King  v.  King,  215  111.  100, 
74  N.  E.  89.  The  same  observation  may  be 
applied  to  appellant's  contention  In  respect  to 
tbe  allowance  of  $90  balance  due  the  widow 
on  her  award.  The  original  bill  in  this  case 
having  correctly  set  out  the  interests  of  all 
the  parties  and  appellant  having  failed  to 
present  any  good  and  substantial  defense, 
there  was  no  error  In  allowing  a  reasonable 
solicitor's  fee  as  costs.  Hurd's  Rev.  St.  1905, 
c.  106,  §  40.  In  addition  to  this,  It  appears 
that  the  solicitor's  fee  was  allowed  by  con- 
sent of  the  appellant's  counsel. 

So  far  as  the  rents  and  profits  are  concern- 
ed, that  question  Is  not  In  the  case.  While 
there  are  some  general  statements  in  appel- 
lant's cr^ss-blll  in  regard  to  the  duty  of  the 
widow  to  account  for  tbe  rents  and  profits, 
as  already  suggested,  no  issue  of  that  kind 
was  presented  to  the  court,  and  no  decree  up- 
on that  question  was  entered. 

There  being  no  error  in  this  record,  the  de- 
cree of  the  circuit  court  Is  affirmed. 

Decree  affirmed. 


(2M  III.  68) 

PEOPLE  V.  McGINNIS. 

(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  HoMxciDB— Self-Defknse— Insteuctions. 

In  a  progecution  for  homicide,  an  instruc- 
tion which  based  the  right  of  defendant  to  in- 
voke the  defense  of  self-defense  on  his  having 
acted  as  a  man  of  "ordinary  judgment  and  cour- 
age," or  as  "an  ordinarily  courageous  man," 
would  have  acted  under  the  game  circumstanceb 
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is  eri-oneous;  since,  under  section  148  of  Crim- 
inal Code  (Hard's  Rev.  St.  1805,  c.  38.  8  148), 
declaring  tbat  before  defendant  can  avail 
himself  of  the  right  of  self-defense  "it  must 
appear  that  the  circnoistances  were  sufficient 
to  excite  the  fears  of  a  reasonable  person,  and 
that  the  party  killing  really  acted  under  thi' 
influence  of  those  fears,"  etc.,  all  tbat  a  man 
who  has  taken  his  assailant's  life  is  bound  to 
show,  in  order  to  excuse  himself,  is  that  he  did 
what  a  reasonable  person  would  have  done  un- 
der the  circumstances,  and  the  defense  may  be 
invoked  by  the  timid,  as  well  as  the  strong. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  gi  616,  617.] 
2.  Saue. 

In  a  prouecntion  for  homicide,  an  instruc- 
tion which  in  giving  the  law  of  self-defense  adds 
that  if  the  jury  find  that  defendant  shot  deceas- 
ed from  cowardice,  and  not  from  fear  which  a 
reasonable  person  would  have,  etc.,  is  erroneous ; 
since,  the  question  of  cowardice  being  for  the 
jury,  it  is  an  intimation  by  the  court  that  in 
his  opinion  the  fear  was  inspired  in  the  mind  of 
a  coward. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,.  Homicide,  S8  616,  617.] 
S.  Sauk. 

In  a  prosecution  for  homicide  in  which  the 
evidence  as  to  defendant's  guilt  is  close,  it  is  er- 
roneoi»  in  giving  the  law  of  self-defense  to  state 
"what  is  claimed  to  be  this  self-defense,"  since 
the  use  of  the  word  "claimed"  intimated  to  the 
jury  that  the  defense  was  without  merit. 

4.  Cbiminal  Law — Instbuctions — Cbedibili- 
TT  OF  Defendant. 

In  a  criminal  prosecution  in  which  the  ev> 
idence  of  defendant  s  guilt  is  close,  it  is  reversi- 
ble error  to  instruct  that  the  jury  might  take 
into  consideration  the  demeanor  and  conduct  of 
the  defendant  "during  the  trial"  in  passing  upon 
the  credit  which  should  be  giyen  defendant's  tes- 
timony. 

5.  Same  —  Fobjoeb  Jeofabdt  —  Objections  — 
"VVaiveb. 

An-  ohjectlon  that  a  nolle  prosequi  of  a 
count  in  an  indictment  acquits  the  defendant  of 
the  crime  charged  in  that  count  comes  too  late 
when  taken  for  the  first  time  on  a  motion  in 
arrest  of  judgment. 

6.  Same— FoBUEB  Jeopakdt  —  Nolle  Pbose- 
Qtji— Indictment. 

Where  an  indictment  for  homicide  contains 
a  count  for  manslaughter,  and  also  a  count  for 
murder,  and  the  prosecuting  attorney  files  a 
nolle  prosequi  as  to  the  count  of  manslaughter, 
and  the  jury  found  the  defendant  guilty  of  man- 
slaughter on  the  count  for  murder,  such  nolle 
prosequi  is  not  former  jeopardy  as  to  the  crime 
of  manslaughter  on  such  count. 

7.  Same  —  Fokueb  Jbopabdt  —  Revebsal  of 
Cause — Conviction  of  Loweb  Gbadb  Ac- 
quittal OF  HlOHEB. 

Where  a  jury  found  an  accused  guilty  of 
manslaughter  on  counts  for  murder,  the  accused 
cannot  be  thereafter  tried  for  murder,  but,  on 
reversal  of  the  cause  on  error,  the  accused  may 
be  again  tried  for  manslaughter. 

Erroc  to  Circuit  Court.  Hancock  County; 
John  A.  Gray,  Judge. 

Joseph  McGlnnis  was  convicted  of  man- 
Blaughter,  and  he  brings  error.  Reversed  and 
remanded  for  new  trial. 

Wlllinm  H.  Hartssell,  Clifford  W.  Warner, 
nnd  Xeece  &^ting,  for  plaintiff  In  error. 
W.  H.  Stead,  Atty.  Gen.,  and  George  V.  Hel- 
frlch.  State's  Atty.  (David  B.  Mack,  of  coun- 
pe\),  for  defendant  In  error. 

HAND,  C.  J.  The  plaintiff  iu  error,  Joseph 
McGlnnis,  at  the  October  term,  1907,  of  the 


Hancock  county  circuit  court,  was  indicted 
by  the  grand  Jury  of  said  county  for  the  un- 
lawful killing  of  Bradford  Huston.  The  In- 
dictment contained  five  counts.  The  first, 
second,  third,  and  fifth  charged  murder,  and 
the  fourth  manslaughter.  The  defendant  en- 
tered a  plea  of  not  guilty.  After  the  evi- 
dence was  all  in,  the  state's  attorney,  by 
leave  of  court,  entered  a  nolle  prosequi  to  the 
fourth  count,  and  the  jury  returned  a  verdict 
of  manslaughter  upon  the  remaining  counts 
of  the  Indictment,  upon  which  .verdict  the 
court,  after  overruling  motions  for  a  new 
trial  and  in  arrest  of  judgment,  sentenced  the 
defendant  to  the  penitentiary,  and  a  writ  of 
error  has  been  sued  out  by  blm  from  this 
court 

It  appears  from  the  record  tbat  the  plain- 
tiff In  error  was  an  unmarried-  mab,  about  57 
years  of  age.  He  had  been  admitted  to  the 
bar  of  this  state,  and  had  served  one  or  more 
terius  as  a  Justice  of  the  peace  In  Hanoodc 
county.  Some  two  years  before  the  killing 
of  Huston  he  had  assisted  the  state's  attor' 
D^  of  Hancock  county  to  .prosecute  Huston 
upon  a  criminal  charge,  \q>on  which  Huston 
was  convicted  and  incarcerated  in  the  peni- 
tentiary. Huston,  after  his  arrest  and  con- 
viction, entertained  a  violent  hatred  toward 
the  plaintiff  In  error,  and  frequently  threat- 
ened to  kill  him,  some  of  which  threats  were 
communicated  to  the  plaintiff  In  error  prior 
to  the  killing  of 'Huston.  Huston  was  a  man 
of  violent  temper  and  of  bad  character,  and, 
while  the  plaintiff  In  error  at  times  used  in- 
toxicating liquors  to  excess,  he  was,  even 
when  intoxicated,  peaceable  and  quiet.  On 
the  afternoon  of  Sianday,  May  12,  1907,  the 
plaintiff  in  error  went  to  the  bouse  of  Jose[A 
Dodds,  in  La  Harpe,  in  Hancock  county.  He 
there  met  Dodds,  who  lived  alone,  and  a  num- 
ber of  other  men,  including  Bradford  Huston. 
They  all  drank  Intoxicating  liquors  while  at 
Dodds'  house,  to.  some  extent,  and  all  became 
more  or  less  under  the  infinence  of  intoxi- 
cating liquors.  While  at  Dodds'  house  Brad- 
ford Huston  said  it  would  be  a  good  time  for 
him  to  settle  with  McGinnia  Dodds  reqioa- 
strated  against  Huston  having  any  trouble 
with  McGlnnis,  and  they  bad  no  quarrel  at 
Dodds',  but  after  some  talk  they  took  a  drink, 
shook  bands,  and  agreed  to  be  friends.  Early 
in  the  afternoon  Huston  went  to  a  livery 
stable  to  get  a  rig  to  take  Mrs.  Nelson  and 
her  three  children,  who  lived  about  60  feet 
from  the  house  of  Dodds,  to  Stronghurst,  a 
village  situated  some  16  miles  from  La  Harpe^ 
where  the  husband  of  Mrs.  Nelson  was  at 
work.  After  Huston  left  Dodds'  house,  plain- 
tiff in  error  went  to  the  house  of  Mrs.  Nelson, 
of  which  he  had  charge  for  her  landlord,  to 
get  the  key  to  that  bouse  or  another  house 
which  he  had  charge  of  In  that  vicinity.  The 
boy  of  Mrs.  Nelson,  who  was  10  years  old. 
got  the  plaintiff  in  error  a  drink  from  the 
well,  and  the  plaintiff  in  error  then  went  in- 
to the  house,  which  was  a  small  three-room 
house,  and  sat  down  In  a.  rocking  chair  In 
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the  maiu  room,  near  the  west  door,  and  was 
talking  to  HrB.  Nelson  and  her  children.  Aft- 
er be  had  been  In  the  house  a  few  minutes, 
Huston  returned  with  a  horse  and  buggy,  in 
company  with  a  man  by  the  name  of  Shaw, 
who  had  been  at  Dodds'  house  early  in  the 
day,  drinking  with  DQdds,  McGInnis,  Huston, 
and  others.  Huston  tied  the  horse,  and  he 
and  Shaw  went  to  the'  house  of  Mrs.  Nelson. 
Huston  entered  the  house,  Shaw  remaining 
near  the  door,  outside.  There  is  no  conflict 
in  the  evidence  np  to  the  time  Huston  entered 
the  house  of  Mrs.  NelsoiL  Shaw  was  not 
called  as  a  witness,  and  the  only  eyewituess- 
es  to  what  took  place  in  Mrs.  Nelson's  house 
after  Huston  entered,  who  testified  as  wit- 
nesses upon  the  trial,  were  Mrs.  Nelson,  Hor- 
ace Nelson,  and  the  plaintiff  in  error.  With- 
in a  few  minutes  after  Huston'  entered  the 
house  of  Mrs.  Nelson  the  plaintia  in  error 
fired  two  shots  from  a  32-caliber  revolver  at 
him,  one  of  which  entered  his  body  a  little  to 
the  left  and  Immediately  above  the  navel  and 
passed  diagonally  through  his  body  and  lodg- 
ed in  his  back,  after  passing  through  the 
lower  part  of  his  right  kidney.  The  other 
shot  did  not  take  effect  After  the  shooting, 
Huston  left  the  house,  and  was  taken  down- 
town by  ^aw  and  a  man  .by  the  name  of 
Wallace  to  a  livery  stable,  where  he  died 
from  the  effect  of  the  revolver  shot  about  4 
o'clock  of  the  same  afternoon.  Immediately 
after  the  shooting  plaintiff  In  error  went 
downtown  and  admitted  the  shooting,  and 
gave  himself  up  to  an  oiBcer.  If  the  testi- 
mony of  Mrs.  Nelson  and  the  boy,  Horace,  is 
to  be  believed,  the  shooting  of  Huston  was 
without  excuse  and  wholly  unjustifiable.  On 
the  other  hand,  if  the  testimony  of  plaintiff 
in  error  is  to  be  believed,  he  acted  In  self-de- 
fense, and  was  Justified  in  taking  the  life  of 
Huston.  In  that  state  of  the  record  the 
plaintiff  In  error  was  entitled  to  have  the 
Jury  correctly  instructed  as  to  the  law  of 
self-defense. 

It  Is  assigned  as  »Tor  that  the  court  erred 
In  giving  to  the  Jury,  upon  behalf  of  the  peo- 
ple, upon  the  subject  of  self-defense,  the  elev- 
enth, thirteenth,  and  fourteenth  instructions, 
which  read  as  follows: 

"(11)  The  court  instructs  the  Jury  that  al- 
though you  may  believe  from  the  evidence 
that  the  defendant,  McGlnnls,  honestly  be- 
lieved that  his  life  was  in  danger  -or  that  he 
was  In  danger  of  suffering  great  bodily  in- 
Jury,  and  that,  acting  under  such  belief,  he 
slew  the  deceased,  Bradford  Huston,  yet  If 
you  further  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  there  was  no  reason- 
able grounds  for  such  belief,  and  no  such  ap- 
parent danger  as  would  have  led  a  reason- 
able man  of  ordinary  Judgment  and  courage 
under  the  same  circumstances  to  apprehend 
such  danger,  then  you  should  find  the  defend- 
ant guilty." 

"(13)  In  considering  whether  the  killing 
was  Justifiable  on  the  ground  that  the  killing 
was  in  self-defense,  the.  Jury  should,  consider 
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ail  the  circumstances  attending  the  killing, 
the  conduct  of  the  parties  at  the  time  and 
immediately  prior  theretot  and  the  degree  of 
force  used  by  the  prisoner  in  making  what 
is  claimed  to  be  this  self-defense,  as  bearmg 
upon  the  question  whether  the  shots,  if  fired, 
were  actually  fired  In  self-defense,  or  whether 
they  were  fired  in  carrying  out  an  unlawful 
purpose;  and,  if  the  Jury  believe  from  the 
evidence  that  the  force  used  was  unreasona- 
ble In  amount  and  chara-cter,  and  such  as  a 
reasonable  mind  would  have  so  considered, 
under  the  circumstances,  it  is  proper  for  the 
jury  to  consider  that  fact  in  determining 
whether  the  killing  was  in  self-defense. 

"(14)  The  court  instructs  the  Jury  that  if 
a  man  kills  another  through  mere  cowardice, 
or  jonder  circumstances  which  are  not,  in  the 
opinion  of  the  jury,  sufiicient  to  induce  a 
reasonable  and  well-grounded  belief  of  dan- 
ger to  life  or  of  great  bodily  harm  In  the 
mind  of  an  ordinarily  courageous  man,  the 
law  will  not  Justify  the  killing  on  the  ground 
Of  self-defense." 

The  criticism  made  upon  the  eleventh  and 
fourteenth  instructions  is  that  they  require 
the  Jury  to  believe  that  the  plaintiff  in  err 
ror  acted  as  a  man  of  "ordinary  judgment 
and  courage,"  and  as  an  "ordinarily  courage- 
ons  man"  at  the  time  he  shot  Huston  before 
iie  could  avail  himself  of  the  right  of  self- 
defense,  although  he  "honestly  believed  that 
his  life  was  in  danger  or  that  he  -was  in 
danger  of  suffering  great  bodily  Injury,  and 
that,  acting  under  snch  belief,  he  slew  the 
deceased,  Bradford  Huston."  And  the  fur- 
ther criticism  Is  made  upon  instruction  No. 
14  that  it  characterizes  the  conduct  of  plain- 
tiff In  error  in  shooting  Huston  as  an  act 
of  cowardice;  and  the  criticism  made  upon 
Instruction  No.  13  Is  that  It  characterizes 
the  defense  of  the  plaintiff  in  error  as  "what 
ia  claimed  to  be  this  self-defense."  Section 
148  of  the  Criminal  Code  (Hnrd's  Rev.  St 
1905,  c.  38)  of  this  state  declares  that  before 
a  defendant  can  avail  himself  of  the  right  of 
self-defense  as  a  Justification  for  the  taking 
of  human  life,  "it  must  appear  that  the  cir- 
cumstances were  sufficient  to  excite  the  fears 
of  a  reasonable  person,  and  that  the  party 
killing  really  acted  under  the  influence  of 
those  fears,  and  not  In  a  spirit  of  revenge." 
In  some  jurisdictions  it  is  held  that  where 
a  man  acts  upon  appearances,  he  does  so  at 
his  peril,  and  that  the  circumstances  must 
have  been  such  as  would  induce  a  reasonably 
cautious  man  to  believe  that  he  was  In  Im- 
minent peril,  and  that  It  was  necessary  for 
him  to  kill  his  assailant  in  order  to  save  him- 
self from  death  or  great  bodily  harm;  while 
In  other  Jurisdictions  it  is  held  that  the  cir- 
cumstances must  be  viewed  from  the  stand- 
point of  the  defendant  alone,  and  that  he 
will  be  justified  or  excused  in  killing  bis  as- 
sailant if  they  were  sufficient  to  induce  la 
him  an  honest  and .  reasonable  belief  that 
be  was  in  danger  of  losing  his  life  or  suffer^ 
ing  great  bodily  harm.    21  Cyc  p.  817. 
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Campbell  v.  People,  16  111.  17,  61  Am.  Dec. 
49,  Is  a  leading  case  upon  the  right  of  self- 
defense  In  this  state.  Judge  Caton  In  that 
case,  on  page  19,  said:  "If  the  defendant 
was  pursued  or  assaulted  by  the  deceased  in 
such  a  way  aa  to  induce  in  him  a  reasonable 
and  well-grounded  belief  that  he  was  actu- 
ally In  danger  of  losing  his  life  or  suffering 
great  bodily  harm,  when  acting  under  the 
influence  of  such  reasonable  apprehension  he 
was  Justified  in  defending  himself,  wheth- 
er the  danger  was  real  or  only  apparent 
•  *  •  Men,  when  threatened  with  danger, 
are  obliged  to  Judge  from  appearances,  and 
determine  by  the  actual  state  of  things,  from 
the'  circumstances  surrounding  them,  at  least 
as  much  as  if  placed  in  other  and  less  excit- 
ing positions;  and  It  would  be  monstrous  to 
say  that  If  they  act  from  real  and  honest 
conviction,  induced  by  reasonable  evidence, 
they  shall  be  held  responsible  criminally  for 
a  mistake  in  the  extent  of  the  actual  danger, 
where  other  reasonable  and  Judicious  men 
would  have  been  alike  mistaken."  In  Schnler 
V.  People,  23  111.  17,  28>  Judge  Walker  said: 
"It  is  not  to  be  expected  nor  can  it  be  re- 
quired of  men  menaced  with  apparent,  immi- 
nent, and  unavoidable  danger  tliat  they  will 
act  with  that  deliberation  and  cool  circum- 
spection that  men  do  under  ordinary  circum- 
stances. .  They  cannot  be  expected  to  resort  to 
and  fully  test  every  means  that  may  remotely 
promise  safety,  but  at  the  same  time  they 
most  lie  held  to  employ  all  means  for  their  es- 
cape that  to  a  reasonable  understanding  would 
seem  to  promise  safety  before  they  can  be 
Justified  In  slaying  their  antagonist  But, 
If  the  danger  seems  to  be  so  imminent  and 
pressing  as  to  a  reasonable  mind  would 
seem,  under  the  circumstances,  to  afford  no 
other  mode  of  escape,  then  the  slaying  would 
be  Justified  although  the  danger  was  only 
apparent.!'  The  doctrine  alwve  announced 
has  been  approved  by  this  court  In  Maher 
V.  People,  24  III.  241,  where,  on  page  243,  It 
was  said:  "If  the  danger  was  apparently  so 
imminent  and  pressing  that  a  reasonable 
and  prudent  man  would  suppose  that  It  was . 
necessary  to  take  the  life  of  his  assailant 
to  preserve  his  own  or  to  avoid  the  infliction 
of  a  grievous  bodily  injury  then  the  killing 
would  be  Justifiable."  Also  In  Adams  v. 
People,  47  111.  376;  Davis  v.  Peiople,  88  111. 
350;  Stelnmeyer  v.  People,  95  111.  383 ;  Kin- 
ney V.  People,  108  III.  519;  Walker  v.  Peo- 
ple, 133  ni.  110,  24  N.  E.  424;  and  In  many 
other  cases.  And  In  the  late  case  of  Mackin 
V.  People,  214  111.  232,  on  page  235,  73  N. 
E.  344,  on  page  345,  the  court  said:  "Since 
the  decision  In  Campbell  v.  People,  16  111. 
17,  61  Am.  Dec.  49.  it  has  been  held  In  this 
state  that,  where  a  party  is  assailed  In  such 
a  manner  as  to  induce  In  bim  a  reasonable 
and  well-grounded  belief  that  he  Is  actually 
in  danger  of  losing  his  life  or  suffering  great 
bodily  harm,  he  will,  wben  acting  imder 
such  apprehension,  be  Justified  In  defending 
himself,  even  to  the  extent  of  taking  the  life 


of  his  assailant  whether  the  danger  Is  real 
or  only  apparent"  We  think  the  law  Is  weB 
settled  in  this  state  that,  where  a  man  Is 
assailed  and  he  takes  his  assailant's  life,  In 
order  to  make  out  a  case  of  self-defense,  all 
that  Is  necessary  for  him  to  show,  as  was 
Bald  In  the  Mackin  Case,  is  that  there  was 
by  the  conduct  of  his  assailant  induced  lu 
bim  a  reasonable  and  well-grounded  belief 
that  be  was  at  the  time  of  the  killing  in  ap- 
parent danger  of  losing  bis  life  or  suffering 
great  bodily  harm — that  Is,  that  he  had  in 
him,  by  the  conduct  T>f  bis  assailant  in  the 
language  of  the  statute,  incited  the  fears  of  a 
reasonable  person — and  that  he  Is  not  re- 
quired to  show,  in  order  to  make  out  a  case 
of  self-defense.  In  the  language  of  said  in- 
structions, or  either  of  them,  that  he  acted, 
under  the  circumstances,  as  would  have  act- 
ed a  man  of  "ordinary  Judgment  and  cour- 
age," or  as  an  "ordinarily  courageous  man," 
would  have  acted  under  the  same  circum- 
stances. We  find  nothing  In  the  statute  of 
this  state  or  In  the  decisions  of  this  coart 
that  makes  it  necessary  that  a  man  should 
be  a  reasonably  brave  or  courageous  man  be- 
fore he  can  avail  himself  of  the  right  of  self- 
defense.  The  right  of  self-defense  is  vouch- 
safed by  the  law  to  the  timid  as  well  as  to 
the  courageous.  All  that  a  man  who  has  tak- 
en his  assailant's  life  Is  bound  to  show  in 
order  to  excuse  himself  Is  that  he  did  what 
a  reasonable  person  would  have  been  Justi- 
fied In  doing  under  the  same  circumstances. 
The  eleventh  and  fourteenth  Instructions, 
we  think,  therefore,  In  the  particular  pointed 
out  were  erroneous,  and  placed  'Upon  the 
plaintiff  in  error  a  burden,  before  he  could  be 
held  to  have  acted  in  self-defense  In  taking 
Huston's  life,  greater  than  the  law  Imposed 
upon  him.  We  think,  also,  instructions  Nos. 
11  and  14  are  subject  to  the  criticism  that 
they  mlg^t  have  led  the  Jury  to  believe  that 
although  the  plaintiff  In  error,  by  the  conduct 
of  Bradford  Huston,  had  Induced  in  him  a 
well-grounded  belief  that  he  was  in  imminent 
danger  of  losing  his  life  or  suffering  great 
bodily  harm  at  the  time  he  fired  the  fatal 
shot,  in  the  opinion  of  the  court  that  fear  was 
inspired  in  the  mind  of  a  coward,  and  was 
not  the  fear  of  a  reasonable  person.  The 
question  whether  the  plaintiff  In  error  fired 
the  fatal  shot  while  acting  under  the  fears 
of  a  reasonable  person  or  those  of  a  coward 
was  not  a  question  for  the  court  but  a  ques- 
tion for  the  Jury,  and  the  court  should  have 
given  to  the  Jury  no  instructions  which  could 
have  Intimated  to  them  that  the  plaintiff  In 
error  was  a  coward,  and  In  consequence  of 
such  cowardice  fired  the  fatal  shot  We  are 
also  of  the  opinion  that  instruction  13  was 
rendered  bad  by  reason  of  the  reference  con- 
tained therein  to  the  defense  Interposed  by 
the  plaintiff  In  error  as  "what  Is  claimed  to  be 
this  self-defense."  The  case  was  very  close 
upon  the  facts,  and  for  the  court  to  refer  to 
the  defense  Interposed  by  the  plaintiff  In  er- 
ror aa  a  "claimed"  defense  might  have  had 
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the  effect  to  induce  the  jury  to  believe  tliat 
tbe  court  lool^ed  upon  tbe  defense  interposed 
by  tbe  plaintiff  in  error  as  a  defense  wltliout 
merit,  and  one  wblcb  should  be  disregarded 
by  the  Jury. 

It  is  also  assigned  as  error  that  the  court 
erred  in  giving  to  the  Jury  the  people's  fif- 
teenth instruction.  That  Instruction  informed 
tbe  Jury  that  they  might  talce  into  considera- 
tion the  demeanor  and  conduct  of  the  defend- 
ant "during  the  trial"  In  passing  upon  the 
credit  which  should  be  given  the  plaintiff  in 
error  as  a  witness  in  his  own  behalf.  An 
Instruction  in  that  form  was  held  to  be  re- 
versible error  in  Purdy  v.  People,  140  IlL  46, 
29  N.  E.  700,  and  In  Vale  v.  People,  161  111. 
309,  43  N.  E.  1001.  In  a  case  where  the  evi- 
dence of  guilt  was  clear  and  there  was  but 
little.  If  any,  conflict  in  the  evidence  and  the 
testimony  of  the  defendant  was  not  vital  to 
his  defense,  an  instruction  in  the  form  of  tbe 
people's  fifteenth  Instruction  might  not  re- 
quire a  reversal  of  the  Judgment  of  convic- 
tion. In  a  case,  however,  where  the  evidence 
stands  as  the  evidence  does  in  this  case^  the 
Jury,  for  the  reasons  given  in  the  Purdy  Case, 
ought  not  to  be  instructed  that  they  tiave  the 
right  to  take  into  consideration  the  demeanor 
and  conduct  of  the  defendant  "during  the 
trial"  when  passing  upon,  the  weight  which 
should  be  given  to  his  testimony  as  a  wit- 
se8&'  The  giving  of  plaintiff's  fifteenth  in- 
struction under  the  evidence  disclosed  in  this 
case  was  reversible  error.  / 

There  Is  one  other  question  which  arises 
upon  this  record  which  may  arise  on  another 
trial,  and  we  therefore  deem  it  proper  to  con- 
sider and  dispose  of  the  same.  After  the  evi- 
dence was  closed,  the  state's  attorney,  by 
permission  of  the  court,  entered  a  nolle  pro- 
sequi as  to  the  fourth  count  of  the  indict- 
ment— that  Is,  the  count  of  the  Indictment 
Charging  manslaughter — and  it  was  contended 
upon  the  motion  in  arrest  of  Judgment  that 
tbe  disposition  of  the  fourth  count  'by  the 
court  was  equivalent  to  a  verdict  of  not  guilty 
of  the  charge  of  manslaughter,  and,  as  the 
Jury  foimd  the  defendant  guilty  of  manslaugh- 
ter, the  court  could  not  render  a  valid  Judg- 
ment of  conviction  upon  the  verdict,  as  the 
record  showed  the  defendant  had  been  previ- 
ously acquitted,  upon  the  record,  of  the  crime 
of  manslaughter.  We  do  not  agree  with  this 
contention  for  two  reasons:  First  Under  the 
authority  of  Dalton  v.  People,  224  111.  833, 
79  N.  E.  669,  the  question  of  former  acquittal 
could  not  be  raised  by  a  motion  in  arrest  of 
judgment  In  that  case  the  indictment  con- 
tained four  counts.  The  court,  at  the  close 
of  the  evidence,  instructed  the  Jury  to  find  the 
defendant  not  guilty  upon  the  first  and  third 
counts  of  the  indictment.  No  verdict  was 
rendered  at  tbe  time  the  instruction  was  giv- 
en, but  the  direction  was  talcen  as  a  with- 
drawal of  the  first  and  third  counts  and  the 
trial  proceeded.  The  defendant  was  convicted 
iQ)on  the  second  and  fourth  counts  of  the 
indictment,  And.  It  ytaa  contended, .  upon  mo- 


tion in  arrest  of  judgment,  that  the  Instruc- 
tion of  tbe  court  to  find  the  defendant  not 
guilty  upon  the  first  and  third  counts  of  the 
Indictment  amounted  to  an  acquittal  of  the 
defendant  of  the  offense  charged  in  the  second 
and  fourth  coimts  of  tbe  indictment,  and  tliat 
the  defendant  tiaving  been  once  in  Jeopardy  on 
that  charge  could  not  be  again  tried  and  con- 
victed. The  court,  on  page  338  of  224  111.,  on 
page  671  of  79  N.  E.,  said:  "No  question  of 
that  Itind  was  raised  until  the  motion  in 
arrest  of  Judgment,  and,  while  a  former  ac- 
quittal may  be  proved  under  the  plea  of  not 
guilty  (Hanl£ins  v.  People,  106  111.  628),  it 
would  be  a  new  practice  to  allow  a  defendant 
to  await  the  verdict  and  then,  by  a  motion 
in  arrest  of  Judgment,  say  in  effect  that  he 
was  not  boimd  to  malte  answer  to  the  indict- 
ment because  be  had  previously  been  tried 
and  acquitted  of  the  same  offense.  Even  if 
the  defense  could  be  made  in  tliat  way,  there 
was  no  acquittal  of  the  charge  contained  in 
the  second  count  There  was  no  verdict  until 
the  final  one  by  which  defendant  was  found 
guilty."  And,  secondly,  the  entry  of  the  nolle 
prosequi  as  to  the  fourth  count  of  the  in- 
dictment was  not  equivalent  to  a  verdict  of 
not  guilty  of  the  crime  of  manslaughter  up- 
on tbe  other  counts  of  the  Indictment.  By 
the  verdict  of  the  jury  the  defendant  was  ac- 
quitted of  the  crime  of  murder.  He  may, 
however,  upon  the  cause  being  redoclieted  in 
the  circuit  court  be  again  put  upon  trial  up- 
on the  remaining  counts  of  the  indictment  for 
the  crime  of  manslaughter. 

The  judgment  of  the  circuit  court  of  Han- 
co<&  county  will  be  reversed  for  the  errors 
hereinbefore  pointed  out  and  the  cause  will 
be  remanded  to  that  court  for  a  new  trial. 

Berersed  and  remanded. 

(233  111.  435) 
COAYTON  V.  LBMBN. 
(Supreme  Court  of  lUlDois.    April  23,  1908.) 

1.  Spectfio  Pkbfobiiance— Intebbbt  in  Land 
— Pabol  Contbaot  to  Convey. 

A  contract  to  sell  coal  under  certain  land 
at  a  specified  price  wag  valid,  tliough  resting  in 
parol,  and  might  be  enforced,  unless  the  party 
against  whom  its  enforcement  was  sought  plead- 
ed the  statute  of  frauds. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  i  119.] 

2.  Fraxtds,  Statute  or— Necessity  or  Plead- 
ing. 

A  court  will  not  of  its  own  notion  invoice 
the  statute  of  frauds  to  prevent  the  enforcement 
of  a  parol  contract  for  the  sale  of  an  interest 
in  land,  and,  if  tlie  statute  is  not  pleaded,  the 
case  must  be  considered  as  though  tbe  statute 
had  no  application. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  g§  363-366.] 

3.  Specific     Pebfobmanor  —  Statute     of 
FEAubs— Waives— Default. 

Where,  in  a  suit  to  reform  a  contract  for 
the  sale  of  coal  underlying  certain  land,  defend- 
ant made  default,  and  thereby  waived  the  stat- 
ute of  frauds,  be  was  liable  to  the  same  extent 
as  though  the  contract  had  l>een  fully  reduced  to 
writing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  {  118.] 
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4.  BviDENOE— Paboi.  Evidkncb. 

Where  the  subject-matter  of  a  contract  waa 
defectively  set  oat  in  writing,  extrinsic  evidence 
was  competent  to  show  what  was  intended  in 
order  to  correct  the  defect. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol  20.  Evidence,  {g  2115-212S.] 

Error  to  Circuit  Court,  St  Clair  County; 
R.  D.  W.  Holder,  Judge. 

Action  by  William  Clayton  against  Julius 
Lemeu.  Decree  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Wlnklemann  &  Ogle,  for  plaintiff  in  error. 
Schaefer,  Farmer  &  Eruger,  for  defendant 
In  error. 


DUNN,  J.  A  decree  was  rendered  against 
the  plaintiff  in  error  on  a  bill  taken  for  con- 
fessed, wliereby  it  appeared  that  on  April 
22,  1904,  the  defendant  in  error  agreed  with 
the  plaintiff  in  error  to  purchase  the  coal 
underlying  224  acres  of  land  In  St  Clair 
county  owned  by  the  plaintiff  in  error  and 
specifically  described  In  the  bill  at  the  price 
of  $25  per  acre;  that  In  pursuance  of  such 
agreement  the  plaintiff  In  error  executed  an 
instrument  In  writing  agreeing  within  30  days 
to  convey  to  the  defendant  In  error,  by  war- 
ranty deed,  free  from  all  Hens,  all  the  coal 
lying  under  "the  following  descrlbid  land, 
situated  in  the  comity  of  St.  Clair  and  state 
of  Illinois,  containing  224  acres,  more  or  less, 
viz.,"  provided  the  defendant  in  error  should 
pay  to  the  plaintiff  in  error  within  the  time 
aforesaid  $25  per  acre ;  that  the  land  was  not 
otherwise  described  in  said  written  Instru- 
ment, because  the  particular  description 
thereof  was  not  known  to  the  parties,  and  the 
title  papers  from  which  It  could  be  obtained 
were  not  at  the  home  of  the  plaintiff  in  error, 
but  were  locked  in  a  safe  at  CoUInsviUe,  and 
plaintiff  in  error  promised  to  get  the  papers 
and  give  defendant  in  error  an  accurate  de- 
scription of  the  premises  to  be  inserted  In 
said  instrument ;  that  the  defendant  In  error, 
within  said  period  of  30  days,  both  verbally 
and  in  writing,  accepted  the  terms  mentioned 
in  said  Instrument,  and  offered  to  pay  the 
consideration  mentioned  In  said  writing  ac- 
cording to  its  terms,  and  has  always  l>een 
ready  to  comply  with  the  requirements  of 
said  Instrument  on  his  part,  but  the  plaintiff 
in  error  has  always  refused  to  comply  with 
the  terms  of  said  instrument  on  his  part 
The  bill  prayed  for  a  reformation  of  the  said 
written  Instrument  by  Inserting  the  proper 
description  of  the  premises  and  a  specific  per- 
formance of  the  agreement  to  convey.  The 
decree  granting  the  relief  prayed  for  la 
brought  to  this  court  for  review  by  writ  of 
error,  and  it  Is  Insisted  that  It  must  be  re- 
versed because  the  writing  contains  no  de- 
scription of  the  land  proposed  to  l>e  conveyed, 
and  Is  therefore  void. 

Granting  this  to  be  true,  the  bill  alleges, 
and  the  default  admits,  that  the  plaintiff  in 
error  agreed  to  sell  to  the  defendant  in  error 
the  coal  under  the  land  described  la  tfie  bill 


for  $2S  per  acre,  that  the  defendant  In  error 
offered  to  pay  the  price  according  to  the 
agreement  and  that  the  plaintiff  in  error  re- 
fused to  convey.  -  Such  an  agreement  is  valid, 
though  resting  in  parol,  and  may  be  enforced 
unless  the  party  against  whom  its  enforce- 
ment Is  sought  pleads  the  statute  of  frauds. 
Esmay  v.  Gorton,  18  111.  483;  Hull  v.  Peer, 
27  111.  812;  Beard  v.  Converse,  84  lU.  512; 
McClure  v.  Otrich,  118  III.  320,  8  N.  E.  784. 
It  may  be  avoided  by  pleading  the  statute, 
but  the  court  is  not  authorized,  of  Its  own 
motion,  to  Invoke  the  protection  of  the  stat- 
ute for  one  who  has  not  claimed  it  If  the 
statute  of  frauds  Is  not  pleaded,  the  case 
must  be  considered  and  decided  without  ref- 
erence to  it  and  it  cannot  be  considered  in 
this  court  when  not  pleaded  In  the  court  be- 
low. Flnucan  v.  Kendig,  100  111.  198;  San- 
ford  V.  Davis,  181  111.  570,  54  N.  E.  077;  High- 
ley  v.  Metzger,  187  111.  237,  58  N.  B.  407.  By 
his  default  plaintiff  in  error  Is  deemed  to 
have  waived  the  statute,  and  must  be  bound 
by  his  agreement  to  the  same  extent  as  if  it 
bad  been  fully  reduced  to  writing. 

Although  the  subject-matter  of  the  con- 
tract was  defectively  set  out  In  the  writing, 
extrinsic  evidence  was  competent  to  show 
what  was  Intended  for  the  purpose  of  correct- 
ing the  defect  and  does  not  contradict  or 
vary  the  contract  but  only  Identifies  the  sub- 
ject-matter. Bulkley  v.  Devlne,  127  111.  406, 
20  N.  E.  16,  3  L.  R.  A.  330 ;  Pinney  v.  Thomp- 
son, 8  Iowa,  74.  It  was  proper  to  so  reform 
the  contract  and  to  specifically  enforce  it  as 
reformed.    The  decree  is  affirmed. 

Decree  affirmed. 

(23<  ni.  14) 

PEOPLE  ex  reL  HIPSHER  v.  HENNESST. 

(Supreme  Court  of  Illinois.    April  23,  1908.) 

munioipax  cobposations — assessmsnts  fob 

Sidewalks. 

A  special  tax  against  a  lot  for  the  cost  of 
the  part  of  the  sidewalk  in  froAt  of,  instead  of 
a  tax  against  it  for  its  proportion,  according  to 
frontage,  of  the  cost  of  the  sidewalk  in  front  of 
it  and  the  other  lots,  as  provided  by  the  ordi- 
nance and  sidewalk  act  of  1875,  {  3  (Hurd's  Rev. 
St.  1005,  c.  24,  par.  293),  is  invalid. 

[Ed.  Note. — For  cases  in  point  see  Cent  Di«t. 
vol.  36,  Municipal  Corporations,  §§  1108-1124.1 

Error  to  Lawrence  County  Court;  J.  D. 
Madding,  Judge. 

Proceedings  by  the  people,  on  the  relation 
Of  David  Hipsher,  against  T.  R.  Hennessy. 
Judgment  for  defendant  and  relator  brings 
error.    Affirmed. 

Noah  M.  Tohill  and  S.  J.  Gee,  for  plaintiff 
in  error.  George  Huffman,  for  defendant  In 
error. 

SCOTT,  J.  At  the  August  term,  1905,  the 
people,  on  the  relation  of  David  Hipsher, 
county  collector  of  Lawrence  county,  plain- 
tiff In  error,  made  application  to  the  connty 
court  of  that  county  for  Judgment  and  order 
of  sale  against  a  lot  in  Hennessy's  addition  to 
the  city  of  LawrencevUle^  in  aald  county,  as- 
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sessed  to  Hennessy,  the  defendant  In  error, 
for  an  alleged  delinquent  special  tax  levied 
against  said  property  by  said  city  for  the  con- 
Btmction  of  a  concrete  sidewalk  in  front  of 
said  lot.  Defendant  in  error  appeared  and 
filed  objection  to  the  application,  which,  upon 
a  hearing,  was  sustained,  and  judgment  was 
altered  denying  the  application.  To  review 
that  judgment  the  record  has  been  brought 
to  this  court  by  writ  of  error. 

The  city  sought  to  construct  the  sidewalk 
in  question  by  special  taxation  under  the 
sidewalk  act  of  1875,  the  tax  to  be  levied  up- 
on lots  abutting  on  the  walk  In  proportion  to 
their  frontage.  Certain  ■  of  the  owners  of 
these  lots  elected  to,  and  did,  construct  the 
walk  In  front  of  their  respective  properties. 
Certain  others.  Including  the  defendant  in 
error,  failed  or  neglected  to  build  any  part 
of  the  proposed  Improvement.  The  ordinance 
designated  the  committee  of  the  city  council 
on  streets  and  alleys  to  take  charge  of  the 
construction  of  the  sidewalk.  The  ordinance 
provided  that  this  committee  Should  make  a 
bin  of  the  cost  of  that  portion  of  the  sidewalk 
which  was  not  built  by  the  owners  of '  the 
abutting  property,  which  bill  was  to  be  by 
them  certified  to  and  filed  with  t6e  city  clerk, 
who  should  then  proceed  to  prepare  a  special 
tax  list  against  the  lots  along  which  the  city 
bad  constructed  or  was  about  to  construct 
the  sidewalk,  the  amount  to  be  charged 
against  each  lot  to  be  ascertained  by  distribu- 
ting the  total  of  the  special  tax  against  the 
various  lots  In  proportion  to  frontage.  The 
streets  and  alleys  committee,  however,  made 
a  1)111  which  only  Included  the  cost  of  that 
portion  of  the  sidewalk  which  was  In  front 
of  the  property  of  defendant  in  error,  and  a 
special  tax  was  then  extended  against  his 
property  for  the  entire  amount  of  that  bill. 
It  does  not  appear  by  this  record  that  any  bill 
of  cost  was  made  showing  the  cost  of  the 
portion  of  the  sidewalk  constructed  or  to  be 
constructed  by  the  city  other  than  that  in 
front  of  the  property  of  Hennessy.  The  bill 
of  the  cost  should  have  covered  and  Included 
the  entire  expense  Incurred  or  to  be  Incurred 
by  th6  city  in  building  the  portions  of  this 
walk  not  constructed  by  the  property  owners, 
80  that  the  total  could  be  taxed  against  the 
various  pieces  of  property  in  proportion  to 
the  frontage  of  the  property,  as  required  by 
the  ordinance,  and  as  required  in  this  in- 
stance by  section  3  of  the  sidewalk  act  of 
1875  (Hurd's  Rev.  St.  1905,  c.  24,  par.  293), 
otherwise  the  provision  that  the  tax  be  com- 
puted in  proportion  to  frontage  is  rendered 
nugatory.  The  failure  to  make  the  bill  of 
thd  cost  In  the  manner  provided  by  the  ordi- 
nance and  the  statute  was  a  substantial  de- 
parture from  the  requirements  of  the  ordi- 
nance and  of  the  statute,  and  the  objection  to 
the  tax  was  therefore  properly  sustained  by 
the  county  court 

The  judgment  of  the  county  court  will  be 
aOi^med. 

Judgment  affirmed. 


(183  III.  E2D 

DRAKE  et  al.  t.  LUX  «t  al. 

(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  UsuBY— Rights  and  Remedies  of  Pabties 
—Application  of  Payments  of  Usuby. 

Where  a  payment  is  made  on  ao  indebted- 
ness tainted  with  usury,  the  law  requires  appli- 
cation of  the  i>ayment  to  be  made  on  the  valid 
part  of  the  indebtedness,  subject  to  the  qualifica-  > 
tion  that  a  debtor  may  voluntarily  pay  the  usu- 
rious indebtedness,  and  cannot  recover  any  por- 
tion of  the  payment  made  because  UBurioua. 

[Ed.  Note.— For  cases  in  point,  see  Cent  .Dijc. 
vol.  47,  Usury,  g§  219-234.1 

2.  Same— Usury  as  a  Defensk. 

Under  the  statute,  usury  can  be  Interposed 
only  as  a  defense. 

3.  Sake— Estoppel  to  Task  Advantage  of 
Usuby. 

Where  debtors  authorize  payments  made  to 
be  applied  to  the  discharge  of  usury,  such  pay- 
ments cannot  be  thereafter  applied  to  the  dis- 
charge of  another  indebtedness. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Usury,  i  284.]  . 

4.  Appeal— Review— Questions  or  Fact. 

Whether  creditors  were  authorized  by  debt- 
ors to  apply  a  payment  on  a  note  is  a  question  of 
fact,  and  the  finding  of  the  circuit  court  there- 
on having  been  affirmed  by  the  Appellate  Court, 
the  question  ia  not  open  to  review  in  the  Su- 
preme Court. 

fEd.  Note.-»ror  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  U  4322-4353.] 

5.  Same— Waiver  of  Ebbob. 

Errors  assigned  will  not  be  considered  where 
no  argument  is  made  In  support  thereof,  except 
the  bare  assertion  that  the  court  erred. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f{  4256-4261.] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Moultrie 
County;   W.  G.  Cochrane,  Judge. 

S.  P.  Drake  and  others  filed  a  claim  in 
the  county  court  against  the  estate  of  Miner- 
va Brown,  deceased,  on  a  promissory  note,  - 
and  at  th«  eame  time  filed  another  clahn 
on  two  other  notes.  On  the  claims  being  re- 
instated in  the  circuit  court  after  appeal  to 
the  Appellate  Court  a  judgment  was  entered 
allowing  the  first  claim  and  disallowing  the 
other,  and  from  a  Judgment  of  the  Appellate 
Court  affirming  the  judgment  of  the  circuit 
court  A.  W.  Lux,  administrator,  and  others 
appeal.    Affirmed. 

H.  J.  Miller,  for  appellants.  Harbaugh  & 
Thompson,  for  appellees. 

FARMER,  J.  This  suit  was  begun  by  ap- ' 
pellees  filing  a  claim  in  the  county  court  of 
Moultrie  county  against  the  estate  of  Minerva 
Brown,  deceased.  The  claim  was  based  on 
a  promissory  note  for  $800,  dated  April  29, 
1895,  payable  to  appellees  three  years  after 
date,  with  interest  at  7  per  cent  from  date, 
and  was  signed  by  Minerva  Brown  and  C.  W. 
Brown.  At  the  same  time  this  claim  was 
filed  another  claim  was  filed  by  the  same  par- 
ties against  the  same  estate.  This  claim  wa.s 
based  upon  two  promissory  notes,  each  dated 
April  30,  1896,  one  for  $4,035,  payable  one 
year  after  date,  with  interest  at  7  per  cent ; 
the  other  tor  $986.62,  payable  one  d^  aftfer 
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date,  with  Interest  at  7  per  cent  Both  these 
notes  were  signed  "Brown  &  Oo. ;  C.  W. 
Brown."  Appellees  were  proprietors  of,  and 
had  for  several  years  conducted,  a  private 
bank  at  Lovington,  111.,  where  0.  W.  Brown 
&  Co.  were  engaged  in  buying  and  shipping 
grain,  and  all  three  of  these  notes  represent- 
ed money  furnished  Brown  &  Co.  by  the 
appellees  and  interest  charged  thereon.  The 
agreement  between  the  parties  was  that  ap- 
pellees would  honor  Brown  &  Co.'s  checks  and 
charge  them  1  per  cent,  per  month  oh  the 
monthly  balances  against  them.  As  we  un- 
derstand it,  Minerva  Brown  was  the  "com- 
pany" of  Brown  &  Co.  The  heirs  of  Minerva 
Brown  Interposed  the  defense  of  usury  against 
the  claims,  which  defense  was  sustained  by 
the  county  court  and  both  claims  disallowed. 
An  appeal  was  prosecuted  by  appellees  to 
'the  circuit  court,  where  upon  a  trial  the  claim 
upon  the  $900  note  was  disallowed  and  the 
claim  upon  the  other  two  notes  was  allowed 
In  the  sum  of  $586.26.  From  the  judgment 
disallowing  the  claim  on  the  $800  note  appel- 
lees appealed  to  the  Appellate  Court,  and 
from  the  judgment  allowing  a  part  of  the  oth- 
er claim  the  administrator  appealed  to  the 
same  court.  In  that  court  tb^  cases  were 
consolidated  and  heard  together.  The  Appel- 
late Court  held  that  the  transaction  between 
the  parties  by  which  appellees  furnished 
Brown  &  Co.  money  and  charged  interest  at 
the  rate  of  1  per  cent,  per  month  on  monthly 
balances  was  usurious,  and  that  the  pay- 
ments made  after  the  two  notes  dated  April 
30,  1896,  were  executed  should  be  allowed 
as  a  credit  against  said  notes,  but  that  as 
Brown  &  Co.  were  indebted  to  appellees  for 
principal,  exclusive  of  any  Interest,  at  the 
time  the  $800  note  was  given,  for  a  sum 
largely  In  excess  of  $800,  that  note  should 
be  considered  as  a  credit  upon  the  valid  in- 
debtedness to  appellees,  and,  as  it  bore  in- 
terest at  a  lawful  rate,  usury  could  not  be 
Interposed  as  a  defense  against  it.  It  ap- 
pears from  the  evidence  that  the  whole 
amount  of  principal  furnished  Brown  &  Co. 
by  appellees  was  about  $2,900,  while  the 
total  amount  charged  against  Brown  &  Co. 
before  the  $800  note  was  given  was  in  round 
numbers  $6,000.  A  credit  of  $1,650  and  an- 
other of  $1,146.75  were  Indorsed  on  the  $4,035 
note,  and  two  credits  amounting  to  $82.98 
were  Indorsed  on  the  $980.62  note.  On  the 
cases  being  reinstated  in  the  circuit  court, 
evidence  was  again  heard,  and  a  Judgment 
entered  allowing  the  claim  based  on  the  $800 
note  in  the  sum  of  $1,421,  and  disallowing 
entirely  the  other  claim.  From  the  judgment 
allowing  the  claim  on  the  $800  note  appel- 
lants prosecuted  an  appeal  to  the  Appellate 
Court.  That  court  affirmed  the  judgment  of 
the  circuit  court,  and  a  further  appeal  is 
prosecuted  to  this  court. 

Appellants'  contention  is  that  the  $800  note 
represented  a  part  of  the  usurious  transac- 
tion, and  was  as  much  tainted  with  usury  as 
the  other  two  notes  which  were  disallowed. 


and  that,  as  the  total  payments  made  by 
Brown  &  Co.  exceeded  the  principal  sum  of 
money  received  from  appellees,  such  pay- 
ments should  have  been  applied  to  discharge 
the  entire  indebtedness.  It  is  true  the  pay- 
ments made  equaled  or  slightly  exceeded  tlie 
principal  sum  of  money  furnished  Brown  & 
Co.  by  appellees,  and  if  the  $800  note  was 
tainted  with  usury  it  also  should  have  been 
disallowed.  Appellants  insist  that  where  a 
payment  is  made  upon  an  indebtedness  taint- 
ed with  usury  the  law  requires  application  of 
the  payment  to  be  made  upon  the  valid  part 
of  the  indebtedness,  and  will  not  permit  the 
creditor  to  appropriate  it  upon  an  unlawful 
demand.  This  proposition  appears  to  l>e  sup- 
ported by  the  weight  of  authority,  but  it  is 
subject  to  the  qualification  that  a  debtor  may 
voluntarily  pay  the  usurious  indebtedness, 
and  when  the  debt  is  thus  discharged  be  can- 
not recover  back  any  portion  of  the  pay- 
ment made,  on  the  ground  that  it  was  usuri- 
ous. Under  our  statute  usury  can  be  inter- 
posed only  as  a  defense.  Harris  v.  Bressler, 
119  111.  467,  10  N.  E.  188 ;  Riddle  v.  Rosen- 
feld,  103  111.  600.  The  real  contention  here 
Is  as  to  the  application  of  the  payment  of 
$1,650  which'  was  credited  on  the  $4,035  note. 
Appellants  insist  that  when  the  payment  was 
made  no  direction  was  given  as  to  its  appli- 
cation, and  C.  W.  Brown  so  testified.  Appel- 
lees contend  they  were  authorized  by  C.  W. 
Brown,  who  made  the  payment,  to  credit  it 
upon  the  $4,035  note,  and  one  of  appellees  tes- 
tified that  Brown  was  present  when  the  credit 
was  applied  upon  that  note  and  consented  to 
Its  being  BO  applied.  If  the  fact  is  as  con- 
tended for  by  appellees,  then  the  court  prop- 
erly refused  to  credit  the  $800  note  with  any 
of  the  payments  made.  Notwithstanding  the 
law  authorizing  the  defense  of  usury,  the 
debtor  may  refuse  to  interpose  the  defense 
and  voluntarily  pay  the  usurious  sum  charg- 
ed against  him.  In  such  case,  when  the  usu- 
rious indebtedness  is  discharged  by  such  pay- 
ment, we  have  seen  the  authorities  are,  be 
has  no  cause  of  action  to  recover  it  back. 
In  this  case  the  account  of  appellees  against 
Brown  &  Co.,  a  portion  of  which  was  for 
usurious  Interest  charged,  was  settled  by 
the  three  notes  given.  As  we  have  eald,  the 
$800  note  was  for  a  much  less  sum  than  the 
principal  of  the  indebtedness  which  was  law- 
fully due  from  Brown  &  Co.  to  appellees. 
The  last  two  notes  given  included  the  balance 
of  the  principal  due  as  well  as  the  usurious 
interest  added.  Applying  the  $800  to  the 
settlement  of  that  much  of  the  principal  of 
the  account  for  which  Brown  &  Co.  was  Just- 
ly indebted  to  appellees,  the  note  would  repre- 
sent a  lawful  Indebtedness  and  all  the  usury- 
was  included  in  the  other  two  notes.  If 
Brown  &  Co.  voluntarily  chose  to  have  pay- 
ments made  by  them  credited  on  the  usurious 
notes  we  do  not  see  how  they  can  now  have 
such  payments  credited  on  the  other  note. 
They  were  legally  bound  to  pay  appellees  the 
principal  of  the  Indebtedness,  and  knew  that 
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a  large  axnonnt  of  usury  was  embraced  In 
the  last  two  notes  given.  If  they  authorized 
payments  made  to  be  applied  to  the  discharge 
of  usury,  we  do  not  see  by  what  authority 
any  part  of  such  payments  could  now  be  ap- 
plied to  the  discharge  of  the  $800  note.  Such 
a  situation  would  not  be  analogous  to  pay- 
ments made  by  a  debtor  upon  a  usurious 
indebtedness  from  time  to  time,  without  any 
direction  as  to  the  application  of  the  pay- 
ments, nor  Is  It  analogous  to  a  case  of  the 
payment  of  interest  npon  an  indebtedness 
charged  at  a  usurious  rate.  Whether  appel- 
lees were  authorized  by  Brown  &  Co,  to  ap- 
ply the  $1,650  upon  the  $4,035  note  was  a 
question  of  fact,  and  the  Judgment  of  the  cir- 
cuit court  having  been  affirmed  by  the  Appel- 
late Court,  that  question  is  not  open  to  review 
here. 

Certain  propositions  of  law  asked  by  appel- 
lants were  held  and  certain  propositions  were 
refused  by  the  court,  and  appellants  insist  that 
the  court  erred  in  refusing  all  the  proposi- 
tions refused.  No  argument  is  made  in  sup- 
port of  these  contentions,  nor  Is  any  attempt 
made  in  the  brief  and  argument  to  point  out 
the  reasons  for  asserting  that  the  court  erred 
in  refusing  propositions  of  law  nor  wherein 
the  error  consists.  The  general  statement  is 
made  in  support  of  this  assignment  of  error 
that  the  court  should  have  held  the  proposi- 
tions refused.  We  have,  however,  examined 
the  propositions  of  law  held  and  refused  by 
the  trial  court,  and  are  of  opinion  there  was 
no  material  error  committed  in  that  respect. 

Some  other  errors  are  assigned,  but  as  no 
argument  is  made  in  support  of  them  except 
the  bare  assertion  that  the  court  erred,  we 
'have  not  considered  them. 

The  Judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 

(i34  ni.  «s> 

PBOPLH  ex  rel.  GREBNWBLIi  v.  BOARD 
OF  SUP'RS  OP  CLARK  COUNTY. 
(Supreme  Court  of  Illinois.  April  23,  1908.) 
1.  Towns— Altebation— Annexing  aho  De- 
TACHINS  Tebritobt— Submission  or  Ques- 
tion to  Voteks— Necessity  Under  Stat- 
utes. 

Township  Organization  Law  (Act  March 
4.  1874 ;  Rev.  St.  1874,  c.  139,  f  31)  art.  3,  { 
12,  empowered  the  county  board  to  detach  ter- 
ritory from  one  town  and  annex  it  to  a  contig- 
uous town,  and  forbade  territory  to  be  taken 
from  one  town  and  annexed  to  another,  unless 
at  least  one-half  square  mile  in  extent,  and  con- 
taining at  least  $1,000  inhabitants,  and  unless 
such  change  was  petitioned  for  by  at  least  one- 
fourth  of  the  voters  of  the  town  to  be  detached, 
in  which  event  the  annexation  should  be  submit- 
ted to  the  voters  of  the  two  towns,  and,  if  a 
majority  of  each  town  favored  the  change,  it 
should  be  made.  Laws  1901,  p.  313,  amending 
section  12,  provided  that,  where  lands  do  not 
adjoin  the  limits  of  an  incorporated  city  or  vil- 
lage, whenever  a  majority  of  the  landowners 
residing  therein  petition  the  county  board  to 
take  such  territory  I'rom  one  town  and  annex  it 
to  another  the  county  board  shall  have  full  pow- 
er to  do  so  without  regard  to  the  extent  of  the 
territory  or  the  number  of  inhabitants.    Held, 


that  the  only  effect  of  the  amendment  was  to 
permit  annexation  without  regard  to  the  ex- 
tent of  the  territory  annexed,  or  the  number  of 
inhabitants  therein,  and  it  did  not  dispense  with 
the  submission  of  the  question  to  the  voters  of 
both  towns,  as  required  by  section  12. 

2.  Mandamus— Relief— Extent  of  Relief. 

The  general  rule  that  no  specific  relief  will 
be  granted  unless  prayed  applies  to  mandamus 
proceedings,  and,  while  mandamus  may  issue  for 
a  part  of  the  relief  asked,  the  relief  granted 
must  be  within  the  prayer;  and  hence,  where 
a  petition  in  mandamus  prayed  only  that  the 
board  of  supervisors  be  compelled  to  make  an 
order  detaching  territory  from  one  town  and 
annexing  it  to  another,  it  was  improper,  upon 
the  refusal  of  such  relief,  to  decree  that  the 
board  submit  the  question  to  a  vote  of  the  two 
towns,  such  relief  not  having  been  prayed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  Si  392,  393.] 

Appeal  from  Circuit  Court,  Clark  County: 
J.  W,  Craig,  Judge. 

Mandamus  by  the  people,  on  the  relation  of 
James  W.  Greenwell,  against  the  board  of 
Bupervisprs  of  Clark  coimty,  111.  From  a  de- 
cree compelling  defendants  to  submit  a  ques- 
tion to  the  voters,  they  appeal.  Reversed  and 
remanded. 

This  is  an  appeal  from  a  Judgment  of  the 
circuit  court  of  Clark  county  rendered  In  a 
proceeding  for  mandamus.  Relators  and  oth- 
ers, constituting  a  majority  of  the  landown- 
ers in  a  certain  portion  of  the  town  of 
Casey,  presented  their  petition  to  the  board  of 
supervisors  of  said  county  praying  that  six 
sections  off  the  town  of  Casey  be  detached 
from  said  town  and  united  with  the  town  of 
Martinsville.  These  two  towns  are  contiguous, 
the  town  of  Casey  being  immediately  west  of 
the  town  of  Martinsville.  By  their  petition 
to  the  board  of  supervisors  the  relators  sought 
to  have  disconnected  a  strip  of  territory  one 
mile  wide  and  six  miles  long  from  the  east 
side  of  the  town  of  Casey,  and  the  same 
added  to  the  west  side  of  the  town  of  Mar- 
tinsvllle.  In  other  words.  It  was  sought  to 
extend  the  west  boundary  line  of  the  town 
of  Martinsville  one  mile  further  west.  The 
board  of  supervisors  refused  to  grant  the 
prayer  of  the  petition.  Thereupon  the  rela- 
tors filed  a  petition  for  a  peremptory  writ  of 
mandamus  against  the  board  of  supervisors 
to  compel  the  board  to  grant  the  prayer  of 
the  petition  and  disconnect  the  said  territory 
and  annex  the  same  to  the  town  of  Martins- 
ville. The  circuit  court,  upon  a  hearing,  de- 
nied the  prayer  of  the  petition  in  so  far  as  it 
was  sought  to  compel  the  board  of  supervisors 
to  make  an  order  detaching  the  territory  from 
the  town  of  Casey  and  annexing  the  same  to 
the  town  of  Martinsville,  but  granted  a  per- 
emptory writ  of  mandamus  compelling  the 
board  of  supervisors  to  submit  the  question  of 
disconnecting  and  annexing  the  proposed  ter- 
ritory to  a  vote  of  the  people  of  the  two 
towns.  From  this  Judgment  the  relators 
prosecute  this  appeal. 

Davison  &  Bartlett,  for  appellants.  J.  W. 
Graham  and  Golden,  Scholfleld  &  Scholfield, 
for  appellees. 
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YICKERS,  J.  (after  stating  the  facts  as 
«boTe).  The  most  serious  question  Involved 
In  this  record  relates  to  the  constrnctlon  of 
section  12  of  the  township  organization  law 
(Rev.  St  1S74.  a  139,  8  37),  or,  In  other 
words,  the  question  Is,  what  is  the  proper  pro- 
cedure to  disconnect  territory  from  one  town- 
ship and  add  the  same  to  another  where  the 
lands  lie  wholly  outside  of  and  do  not  adjoin 
the  limits  of  any  Incorporated  city  or  village? 
Appellants  contend  that,  whenever  a  majority 
of  the  landowners  within  a  given'  territory 
petition  the  county  board  to  take  such  ter- 
ritory from  one  town  and  unite  It  with  an- 
other, it  becomes  the  duty  of  the  county  board 
to  disconnect  such  territory  from  one  town 
and  annex  It  to  another,  as  prayed  for  In  the 
petition,  without  submitting  the  question  to 
the  voters  of  the  two  towns  to  be  aETected; 
while  appellees  contend  that  the  statute  does 
not  enjoin  upon  the  board  of  supervisors  the 
duty  until  a  majority  of  the  legal  voters  of 
the  two  towns  Involved  have  voted  in  favor 
of  sncb  annexation. 

Prior  to  the  amendment  of  1901  section  12 
of  article  3  of  the  township  organization  law 
conferred  power  and  Jurisdiction  upon  the 
county  board  to  disconnect  territory  from  one 
tovni  and  annex  the  same  to  another  con- 
tiguous town  In  the  manner  and  spbject  to 
the  conditions  therein  provided.  One  of  the 
conditions  provided  in  said  section  Is:  "That 
no  territory  shall  be  taken  from  one  such 
town  and  at  the  same  time  united  to  an- 
other unless  such  territory  be  at  least  one-halt 
square  mile  In  extent,  and  contain  at  least  one 
thousand  Inhabitants."  Hurd's  Rev.  St  1899, 
p.  1703,  c.  139,  {  37.  Another  requirement  Is 
that  such  change  shall  be  petitioned  for  by  at 
least  one-fourth  of  the  voters  of  the  territory 
sought  to  be  disconnected,  or.  If  such  territory 
contained  more  than  400  voters  at  the  last 
general  election,  then  such  petition  shall  be 
signed  by  100  voters.  TJi)on  the  filing  of  such 
I)etltlon  provision  is  then  made  for  submitting 
the  question  of  disconnecting  the  proposed  ter- 
ritory and  annexing  It  to  the  contiguous  town 
to  a  vote  of  the  two  towns  affected.  It  Is  then 
provided  that,  "If  a  majority  of  the  voters  in 
each  town  voting  upon  the  question  of  discon- 
nection of  territory  from  one  such  town  and 
annexation  to  the  other  at  such  election  shall 
vote  for  the  annexation,  such  county  board  at 
the  meeting  at  which  such  votes  are  can- 
vassed, or  at  the  next  succeeding  meeting, 
shall  proceed  to  declare  such  territory  dis- 
connected from  the  town  of  which  it  formerly 
formed  a  part,  and  united  to  the  contiguous 
town  to  which  It  Is  sought  to  be  annexed."' 
The  section  makes  provision  for  adjustment 
of  Indebtedness  between  the  towns,  and  other 
matters  subsequent  to  the  annexation  which 
are  not  important  in  this  case. 

The  provisions  above  referred  to  were  a 
part  of  section  12  prior  to  the  amendment  of 
1901,  and  they  are  ail  retained  in  said  sec- 
tion since  that  amendment.  Sections  2,  4,  6, 
7, 10,  11,  and  12  of  article  3  of  an  act  entitled 


"An  act  to  revise  the  law  in  relation  to 
township  organization,"  approved  and  In  force 
March  4,  1874  (Rev.  St  1874,  c  139,  H  27,  29, 
31,  32,  35-37)  were  amended  in  1887.  I>awa 
1887,  pp.  300,  301.  By  section  12  as  amended 
In  1887  the  board  of  supervisors  was  given 
power  to  disconnect  territory  from  one  town 
and  add  the  same  to  another,  regardless 
whether  the  territory  affected  was  within 
or  without  the -corporate  limits  of  a  city  or 
village.  This  court  in  Dolese  v.  Pierce,  124 
III.  140,  16  N.  E.  218,  held  that  the  amenda- 
tory act  of  1887,  In  so  far  as  It  purported  to 
confer  power  upon  the  board  of  supervisors  to 
change  the  boundaries  of  cities  and  villages, 
was  unconstitutional  and  void,  for  the  reaaou 
that  the  subject-matter  of  cities  and  villages 
was  not  Included  In  the  title  of  the  act  The 
amendatory  act  of  1901  omitted  from  said  sec- 
tion 12  all  the  provisions  that  had  been  held 
unconstitutional,  and  added  the  following  new 
matter:  "Provided,  that  where  lands  lie 
wholly  outside  of  and  not  adjoining  the  limits 
of  an  Incorporated  city  or  village,  whenever  a 
majority  of  the  landowners  residing  within 
such  territory  shall  petition  the  .county  board 
to  take  such  territory  from  one  town  and 
unite  it  with  another  town,  the  county  board 
shall  have  full  power  to  disconnect  such  ter- 
ritory from  one  town  and  annex  it  to  another 
town,  as  prayed  for  In  such  petition,  without 
regard  to  the  extent  of  territory  or  number  of 
inhabitants,  but  no  town  shall  be  reduced  In 
extent  of  territory  to  less  than  sixteen  square 
miles."  Laws  lOOl,  p.  313.  It  Is  under  this 
proviso  that  relators  claim  that  it  is  the  duty 
of  the  county  board  to  make  an  order  dis- 
connecting the  territory  in  question  without 
submitting  the  question  to  a  vote  of  the  two 
towns. 

In  our  opinion  the  only  effect  of  this  proviso 
is  to  permit  landowners  who  desire  to  be  dis- 
connected from  one  town  and  added  to  a  con- 
tiguous town  to  petition  therefor,  without  re- 
gard to  the  extent  of  territory  or  the  number 
of  Inhabitants  within  such  territory,  where 
the  lands  proposed  to  be  disconnected  are 
outside  of  and  not  adjoining  the  limits  of  an 
Incorporated  city  or  village.  Without  this 
proviso,  as  we  have  already  pointed  out  it 
would  be  necessary  for  the  petitioners  to  show 
that  the  territory  proposed  to  be  detached  and 
annexed  was  at  least  one-half  square  mile 
In  extent,  and  contained  not  less  than  1,000 
inhabitants.  The  proviso  dispenses  with  the 
territorial  limitation  and  the  number  of  in- 
habitants therein,  except  where  the  territory 
proposed  to  be  disconnected  from  one  town 
and  added  to  another  adjoins  the  limits  of  an 
incorporated  city  or  village;  but  it  is  still 
necessary  to  submit  the  question  to  a  vote  of 
the  tn-o  towns  In  the  same  manner  that  the 
law  required  prior  to  the  adoption  of  the 
amendment  of  1901.  There  is  nothing  In  the 
proviso  of  1901  that  purports  to  confer  the 
power  on  the  board  of  supervisors  to  discon- 
nect territory  tram  one  town  and  annex  It  to 
another  without  submitting  the  question  to  a 


Digitized  by 


Google 


III.) 


WILSON  T.  BOARD  OF  EDUCATION. 


697 


Tote  of  the  towns  Interested.  The  relators 
were  not  entitled  to  a  peremptory  writ  of 
mandamus  commanding  tlie  board  of  super- 
Tisors  to  disconnect  this  territory  from  the 
town  of  Casey  and  add  it  to  the  town  of 
Martinsville,  and  the  court  properly  refused 
to  grant  the  prayer  of  the  petition. 

We  think,  however,  that  the  court  erred  In 
awarding  mandamus  to  compel  the  county 
board  to  submit  the  question  to  an  election  In 
the  two  towns.  Relators  bad  prayed  for  no 
such  relief,  and  the  court  was  not  authorized 
to  compel  the  performance  of  an  act  which 
was  not  included  In  the  prayer  of  the  petition, 
and  which  respondents  had  not  refused  to 
perform.  The  general  rule  that  no  specific  re- 
lief can  be  granted  except  such  as  la  prayed 
for  applies  to  mandamus  proceedings.  Spell- 
ing on  Extraordinary  Belief,  S  1653.  There 
was  here  no  alternative  prayer  In  the  peti- 
tion, and  the  only  proper  order  that  the  court 
could  make,  under  the  pleadings,  was  either 
to  deny  or  grant  ttae  writ.  It  bas  been  held 
in  this  state  that  a  writ  of  mandamus  may 
issue  for  a  part  of  the  relief  asked  (People 
▼.  Secretary  of  State,  58  III.  90;  People  v. 
Llpplncott.  72  111.  578;  Illinois  Watch  Case 
Co.  V.  Pearson,  140  111.  423,  31  N.  E.  400,  16 
L.  K.  A.  429);  but  the  relief  granted,  what- 
ever it  may  be,  must  be  within  the  prayer  for 
relief. 

For  the  error  in  granting  a  relief  not  prayed 
for  in  the  petition,  tbe  Judgment  of  the  cir- 
cuit court  of  Clark  county  Is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 


(as  III.  464) 

WILSON  T.  BOARD  OF  EDUCATION  OF 
CHICAGO. 

(Supreme  Court  of  Illinois.    April  23, 100&)  . 

1.  Schools  and  School  Distkicts  —  Hran 
Schools— BoABD  of  Education— Powers- 
Rules  AND  Regulations. 

The  power  of  the  board  of  education  of  the 
city  of  Chicago  to  control  and  manage  the 
schools  and  to  adopt  rules  and  rPKulationR  nec- 
essary for  that  purpose  as  authorized  by  Const. 
art.  8,  {  1,  and  the  legislation  adopted  pursuant 
thereto,  is  ample  and  full,  and  the  exercise  of 
discretion  by  the  board  in  determining  what 
rales  and  by-laws  arc  necessary  to  a  proi>er  con- 
dnct  and  management  of  the  schools  will  not  be 
interfered  with  or  set  aside  by  the  courts,  unless 
there  is  a  clear  abuse  of  the  power  and  discre- 
tion conferred. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  $  342.] 

2.  Same  —  Fbatebnities  and  Sororities  — 
Rbgulation. 

A  rule  adopted  by  the  board  of  education  of 
the  city  of  Chicago  on  recommendation  of  the 
superintendent  of  schools,  after  thorough  inves- 
tigation, requiring  teachers  to  refuse  public  rec- 
ognition to  secret  fraternities  and  sororities,  to 
refuse  to  permit  their  meetings  in  the  school 
bnildings,  to  allow  the  name  of  the  school  to  be 
nsed  by  such  organizations,  and  to  refuse  to  al- 
low any  member  of  such  societies  to  represent 
the  school  in  any  literary  or  athletic  contest,  or 
in  any  public  capacity,  and  to  inform  the  parents 
of  pupils  that  such  societies  were  condemned, 
bat  not  withdrawing  from  pupils  who  were  mem- 


bers thereof  any  public  school  privileges,  was 
neither  nnlawf ul  nor  unreasonable. 

Error  to  Appellate  C!ourt,  First  District,  on 
Appeal  from  Superior  Court,  Cook  County; 
W.  M.  McBwen,  Judge. 

BUI  by  Eberle  L,  Wilson  against  the  board 
of  education  of  Chicago.  From  a  decree  dis- 
missing the  bill  for  want  of  equity,  affirmed 
by  the  Appellate  Court,  complainant  brings 
error.    Affirmed. 

Tbls  is  a  writ  of  error  sued  out  of  this 
court  to  review  a  judgment  of  the  Appellate 
Court  affirming  the  decree  of  the  superior 
court  of  Cook  county  sustaining  a  demurrer 
to  the  bill  and  dismissing  it  for  want  of 
equity.  Tl>e  bill  was  filed  by  four  minora,  by 
their  next  friends,  to  enjoin  defendant  in  er- 
ror, the  board  of  education  of  the  city  of 
Chicago,  from  enforcing  a  certain  role  adopt- 
ed by  said  board  and  to  liave  said  rule  de- 
clared null  and  void.  The  rule  reads  as  fol- 
lows: "The  committee  on  acbooi  management 
reports  that  it  is  In  receipt  of  the  following 
report  from  the  superintendent  of  schools  and 
recommends  concurrence  therein:  The  super- 
intendent of  schools  respectfully  reports  that 
In  accordance  with  the  action  of  the  board 
of  education,  taken  at  its  last  meeting,  he 
bas  considered  the  matter  of  secret  societies 
in  the  high  schools,  and  ref^)ectfully  recom- 
mends that  the  principals  and  teachers  of  the 
high  sclioola  be  Instructed  to  deny  any  secret 
societies  which  may  now  exist  in  their  schools 
all  public  recognition,  including  the  privilege 
of  meeting  in  the  school  buildings ;  that  such 
organizations  be  forbidden  to  use  the  school 
name;  that  no  student  who  Is  known  to  be 
a  member  of  a  fraternity  or  sorority,  or  other 
so-called  secret  society,  be  permitted  to  rep^ 
resent  the  school  in  any  literary  or  athletic 
contest  or  in  any  other  public  capacity ;  that 
the  attention  of  parents  of  the  pupils  who  are 
to  attend  the  public  high  scliools  be  called 
to  the  fact  ttiat  the  board  of  education,  the 
superintendent  and  teachers  of  the  high 
schools  unanimously  condemn  all  such  secret 
societies.'  "  The  bill  alleges  that  complainants 
are  all  under  21  years  of  age  and  are  attend- 
ing the  Hyde  Park  High  School,  one  of  the 
public  schools  of  the  city  of  Chicago,  and 
are  pursuing  the  course  of  study  prescribed 
by  tbe  rules  of  the  l>oard  of  education,  and 
obeying  all  lawful  rules  of  said  board  and  of 
the  teachers  employed  by  it;  that  complain- 
ants are  members  of  an  organization  known 
ns  "Phi  Sigma  Fraternity,"  an  organization 
not  connected  with,  but  distinct  from,  said 
Hyde  Park  High  School;  that  the  meetings 
of  said  organization  are  held  after  school 
hours;  that  said  fraternity  Is  a  large  asso- 
ciation, having  various  branches  and  chapters 
located  in  various  states;  that  the  chapter 
In  Hyde  Park  was  organized  In  1897;  that 
the  aim  of  the  society  Is  to  stimulate  loyalty 
and  fidelity  to  the  teachers  and  schools,  and 
a  desire  for  a  high  scholarship  and  commend- 
able Individual  action;    that  said  society  is 
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not  opposed  or  In  any  manner  detrimental 
to  the  welfare  of  the  school ;  that  complain- 
ants and  other  pupils  belonging  to  it  live 
with  and  are  nnder  the  control  of  their  par- 
ents and  have  their  consent  to  be  members 
of  said  association.  The  bill  further  alleges 
that  there  are  1,200  pupils  in  attendance  at 
the  Hyde  Park  High  School,  and  that  there 
are  a  number  of  associations  of  the  pupils  of 
said  school  such  as  literary,  musical,  athletic, 
and  class  organizations,  and  that  many  of 
the  memliers  of  said  organizations  are  mem- 
bers also  of  varioiis  fraternities.  The  bill 
further  alleges  that  the  board  of  education 
had  recently  sent  out  notice  tliat  the  rule 
would  be  rigidly  enforced,  and  that  the  com- 
plainants hare,  by  reason  thereof,  been  pre- 
vented, under  threat  of  expulsion,  from  tak- 
ing part  in  any  literary  or  athletic  contest 
held  under  the  auspices  of  said  school,  and 
have  been  deprived  of  positions  in  said  as- 
sociations to  which  they  bad  been  elected  by 
other  pupils,  and  are  denied  the  right  to  re- 
sume the  said  positions  because  of  their  mem- 
bership In  such  fraternities;  that  participa- 
tion In  the  exercises  of  the  societies  and  a»- 
Bociatlons  of  the  said  school  is  beneficial  to 
pupils,  and  Is  freely  granted  to  all  except 
complainants  and  others  who  are  members 
of  secret  socletlea  The  bill  charges  that  the 
adoption  of  said  rule  was  the  exercise  of  an 
arbitrary  power  by  the  board  of  education, 
violative  of  the  natural  rights  of  complain- 
ants and  an  unlawful  discrimination  against 
them,  and  is  therefore  null  and  void.  The 
prayer  Is  that  the  rule  be  declared  void,  and 
that  the  board  of  education  be  enjoined  from 
enforcing  or  attempting  to  enforce  It  The 
superior  court  sustained  a  demurrer  to  the 
bill  and  dismissed  it  for  want  of  equity. 
Plaintiff  in  error,  one  of  the  complainants, 
prosecuted  an  appeal  from  that  decree  to  the 
Appellate  Ctourt  for  the  First  District  That 
court  affirmed  the  decree  of  the  superior 
court,  and  the  case  Is  brought  to  this  court 
for  review  upon  a  writ  of  error  to  the  Appel- 
late Court 

John  C.  Wilson,  for  plaintiff  In  error. 
Frank  Hamlin  and  Angus  Roy  Shannon,  for 
defendant  in  error. 

FARMER,  J.  (after  stating  the  facts  as 
above).  The  Constitution  of  this  state  pro- 
vides that  "the  General  Assembly  shall  pro- 
vide a  thorough  and  efficient  system  of  free 
schools,  whereby  all  children  of  this  state 
may  receive  a  good  common  school  educa- 
tion." Section  1,  art.  8.  By  act  of  the  Gen- 
eral Assembly  the  public  schools  of  the  city 
of  Chicago  are  under  the  control  of  the  board 
of  education,  and  it  Is  given  all  power  and 
authority  required  for  the  proper  manage- 
ment of  the  schools,  with  power  to  enact  such 
ordinances  as  may  be  deemed  necessary  and 
expedient  for  such  purpose,  also  power  to 
expel  pupils  who  are  guilty  of  gross  dis- 
obedience or  misconduct     It  is  made  the 


duty  of  the  board  of  education  "to  establish 
all  such  by-laws,  rules,  and  regulations  for 
the  government  and  for  the  establishment 
and  maintenance  of  a  proper  and  uniform 
system  of  discipline  In  the  several  schools 
as  may.  In  their  opinion,  be  necessary." 

Counsel  for  plaintiff  in.  error  does  not  ques- 
tion the  power  of  the  board  of  education  to 
prescribe  all  reasonable  rules  necessary  for 
the  conduct  and  management  of  the  public 
schools,  but  insists  that  the  rule  bere  Involved 
was  not  a  reasonable  rule;  that  In  was  in 
violation  of  the  natural  rights  of  plaintiff  In 
error,  and  an  unlawful  discrimination  against 
him ;  and  that  this  is  a  question  of  law  to  be 
determined  by  the  courts.  It  Is  not  claimed 
nor  averred  In  the  bill  that  plaintiff  In  error 
was  deprived,  by  the  rule  In  question,  from 
attendance  at  the  school,  nor  from  taking  his 
place  in  the  classes  to  which  he  belonged  and 
pursuing  his  studies,  and  receiving  Instruc- 
tion, the  same  as  all  other  pupils  In  the 
school.  In  the  course  of  studies  taught  there- 
in. It  appears  from  the  averments  of  the 
bill  that  there  were  associations  permitted 
to  be  organized  among  the  pupils  of  said 
Hyde  Park  High  School,  principally  for  liter- 
ary, musical,  and  athletic  exercises  and  con- 
tests; but  these  were  not  a  part  of  the  course 
of  study  required  to  be  pursued  by  pupils 
attending  said  school,  and  were  not  within 
the  contemplation  of  the  Constitution  nor 
of  the  act  of  the  Legislature  in  providing  a 
system  whereby  all  the  children  of  the  state 
may  receive  a  good  common  school  education. 
The  power  of  the  board  of  education  to  con- 
trol and  manage  the  schools  and  to  adopt 
rules  and  regulations  necessary  for  that  pur- 
pose is  ample  and  full.  The  rules  and  by- 
laws necessary  to  a  proper  conduct  and  man- 
agement of  the  schools  are,  and  must  neces- 
sarily be,  left  to  the  discretion  of  the  Ixmrd, 
and  its  acts  will  not  be  interfered  with  nor 
set  aside  by  the  courts,  unless  there  is  a  clear 
abuse  of  the  power  and  discretion  conferred. 
Acting  reasonably  within  the  powers  con- 
ferred, it  Is  the  province  of  the  board  of  edu- 
cation to  determine  what  things  are  detrimen- 
tal to  the  successful  management,  good  order, 
and  discipline  of  the  schools  and  the  rules 
required  to  produce  these  conditions.  It  was 
the  Judgment  of  the  superintendent  of  schools 
of  the  city  of  Chicago,  as  well  as  of  the  board 
of  education,  that  membership  In  secret  soi^ 
cletles,  known  as  Greek  letter  fraternities  or 
sororities,  was  detrimental  to  the  best  Inter- 
ests of  the  schools.  Whether  this  judgment 
was  sound  and  well  founded  Is  not  subject  to 
review  by  the  courts.  The  only  question  for 
determination  is  whether  the  rule  adopted  to 
prevent  or  remedy  the  supposed  evil  was  a 
reasonable  exercise  of  the  power  and  dis- 
cretion of  the  board.  The  rule  required 
teachers  to  refuse  to  give  public  recognition 
to  such  secret  societies,  to  refuse  to  allow 
their  meetings  to  be  held  in  the  school  build- 
ings, or  to  allow  the  name  of  any  school  to 
be  used  by  the  organizations.    The  rule  also 
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required  teachers  to  refuse  to  allow  a  mem- 
ber of  a  fraternity  or  sorority  to  rQ)resent 
his  school  In  any  literary  or  athletic  contest 
or  in  any  other  public  capacity ;  that  parents 
of  the  pupils  be  informed  that  the  board  of 
education,  the  superintendent,  and  teachers 
in  the  high  schools  unanimously  condemned 
all  such  secret  societies.  The  rule  denied  to 
pupils  who  were  members  of  secret  societies 
no  privilege  allowed  to  pupils  not  members, 
except  the  privilege  of  representing  the 
schools  In  literary  or  athletic  contests  or  In 
any  other  public  capacity.  They  were  not 
denied  membership  in  associations  of  pupils 
of  the  schools  for  literary,  social,  musical,  or 
athletic  exercises,  and  were  not  prohibited 
from  receiving  the  same  benefits  from  those 
organizations  that  pupils  not  members  of 
secret  societies  received.  They  were  only 
prohibited  from  representing  the  schools  as 
members  of  those  associations  In  public  con- 
tests and  capacities.  This  was  not  a  denial 
of  any  natural  right,  and  neither  Was  it  an 
unlawful  discrimination. 

People  V.  Wheaton  College,  40  111.  186,  was 
a  mandamus  proceeding  against  the  college 
to  conqtel  the  reinstatement  of  a  student  who 
had  Joined  the  Good  Templars  in  violation 
of  the  college  rules,  and  had  for  that  reason 
been  suspended  from  the  privileges  of  the 
college  until  he  expressed  a  purpose  to  con- 
form to  Its  rules.  The  court  said:  "Wheaton 
college  is  en  incorporated  institution,  rest- 
ing upon  private  endowments,  and  deriving 
no  aid  whatever  from  the  state  or  from  tax- 
ation. Its  charter  gives  to  the  trustees  and 
facnity  the  powbr  'to  adopt  and  enforce  such 
rules  as  may  be  deemed  expedient  for  the 
government  of  the  institution' — a  power 
which  they  would  have  possessed  without 
such  express  grant,  because  incident  to  the 
very  object  of  their  incorporation  and  in- 
dispensable to  the  successful  management  of 
the  college.  Among  the  rules  they  have 
deemed  It  expedient  to. adopt  is  one  forbid- 
ding the  students  to  become  members  of 
secret  societies.  We  perceive  nothing  un- 
reasonable In  the  rule  Itself,  since  all  per- 
sons familiar  with  college  life  know  that  the 
tendency  of  secret  societies  is  to  withdraw 
students  from  the  control  of  the  faculty,  and 
impair  to  some  extent  the  discipline  of  the 
institution.  Such  may  not  always  be  their 
effect,  but  such  is  their  general  tendency. 
But,  whether  the  rule  be  Judicious  or  not.  It 
violates  neither  good  morals  nor  the  law 
of  the  land,  and  is  therefore  clearly  within 
the  power  of  the  college  authorities  to  make 
and  enforce."  Klnzer  v.  Directors,  129  Iowa, 
441,  105  N.  W.  686,  3  li.  R.  A.  (N.  S.)  496, 
was  a  mandamus  proceeding  to  compel  the 
board  of  directors  of  Marlon  school  district, 
Iowa,  to  reinstate  In  the  high  school  a  pupil 
who  bad  been  suspended  therefrom  by  the 
board  of  directors  until  he  should  apologize 
to  the  superintendent,  before  the  school,  for 
his  willful  violation  of  a  rule  adopted  by 
the  board.    The  rule  pr>hibited  playing  foot- 


ball under  the  auspices  of  the  high  school  or 
on  the  school  grounds.  The  pupil  who  was 
suspended,  acting  with  others,  caused  a 
poster  to  be  printed  advertising  a  game  of 
football  to  be  played  by  the  West  Branch  of 
the  high  school  and  the  high  school  on  a 
Saturday,  for  which  an  admission  fee  of  25 
cents  was  charged.  The  authority  of  the 
board  to  adopt  the  rule  was  challenged  by 
the  petitioner,  and  it  was  also  contended  by 
blm  that  his  conduct  was  not  a  violation  of 
the  rule.  Both  these  contentions  were  de- 
cided In  favor  of  the  board  of  directors.  The 
court  said:  "It  was  plainly  Intended,  there- 
fore, that  the  management  of  school  affairs 
should  be  left  to  the  discretion  of  the  board 
of  directors  and  not  to  the  courts,  and  we 
ought  not  to  interfere  with  the  exercise  of 
discretion  on  the  part  of  a  school  tx>ard  as 
to  what  Is  a  reasonable  and  necessary  rule, 
except  In  a  plain  case  of  exceeding  ttie  pow- 
er conferred."  In  Wayland  v.  Hughes,  43 
Wash.  441,  86  Pac.  642,  7  L.  E.  A.  (N.  S.) 
352,  the  validity  of  a  rule  substantially  the 
same  as  the  one  here  In  question  was  passed 
upon  by  the  Supreme  Court  of  the  state  of 
Washington.  The  board  of  education  of  Se- 
attle, after  an  Investigation  of  the  probable 
effect  of  Greek  letter  societies  or  fraternities 
upon  pupils  In  the  schools.  In  1901  adopted 
a  rule  prohibiting  pupils  from  becoming 
members  of  such  societies.  George  Way- 
land,  while  a  pupil  In  the  public  school.  In 
violation  of  the  rule,  became  a  member  of  a 
fraternity,  as  did  also  other  pupils.  In  May, 
1905,  the  board  of  education  amended  its 
former  rule  so  as  to  provide  that  all  pupils 
who  were  then  members  of  any  high  school 
secret  society,  or  pledged  to  become  such,  who 
would  promise  that  so  long  as  they  remain- 
ed pupils  of  said  high  school  they  would  not 
become  members  of  any  other  secret  society 
or  give  any  promise  or  pledge  to  become  such, 
or  solicit  any  other  pupil  to  give  any  prom- 
ise or  pledge  to  become  a  member  of  any  high 
school  fraternity  or  secret  society,  and  In 
good  faith  kept  such  promise,  would  be  re- 
stored to  the  privileges  of  such  school,  but 
that  all  students  who  thereafter  should  be- 
come members  of  or  In  any  way  pledge  or 
bind  themselves  to  Join  any  high  school 
fraternity  or  secret  society,  or  should  Initi- 
ate or  pledge  any  other  student,  or  In  any 
way  encourage  or  foster  the  fraternity  spirit 
In  the  high  school,  should  be  denied  all  the 
privileges  of  the  high  school,  except  those 
of  the  schoolroom.  Wayland  brought  suit 
against  the  board  of  education  to  enjoin  it 
from  enforcing  this  rule.  The  material  al- 
legations in  his  petition  were,  in  substance, 
similar  to  the  allegations  of  the  bill  in  this 
case.  An  answer  was  filed  by  the  l)oard  of 
education  and  a  hearing  had.  The  trial 
court  refused  the  relief  prayed,  and  an  ap- 
peal was  prosecuted  to  the  Supreme  Court. 
That  court  affirmed  the  Judgment  of  the  trial 
court,  and  In  an  able  and  exhaustive  opinion 
passed  upon  every  material  question  bere  in- 
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volved,  and  we  agree  with  the  reasoning  of 
the  opinion  and  the  conclusion  reached  by 
that  court  We  quote  from  the  opinion  the 
following:  "The  board  has  not  excluded  the 
appellant  from  the  Seattle  High  School,  nei- 
ther has  It  threatened  to  expel  or  suspend 
him.  He  can  and  does  attend  school,  and 
under  our  construction  of  the  rules  adopted 
he  Is  at  the  same  time  permitted  to  continue 
his  membership  In  the  Gamma  Eta  Kappa 
Fraternity,  although  In  doing  so  he  opposes 
the  authority  of  the  board  and  thereby  for- 
feits certain  prlrileges  which  are  no  neces- 
sary part  of  the  curriculum  or  class  work, 
from  which  be  is  not  excluded.  Respondents 
are  only  seeking  to  prevent  appellant  and  his 
associates  from  dictating  the  terms  on  which 
they  shall  enjoy  certain  privileges  which  are 
merely  Incidental  to  the  regular  school  work, 
and  this  they  have  authority  to  do.  Appel- 
lant further  contends  that  as  the  fraternities 
meet  out  of  school  hours  at  the  homes  of 
members,  and  at  no  time  in  the  school  build- 
ing, and,  as  their  parents  consent  to  this  ac- 
tion, the  board  is  exceeding  its  lawful  au- 
thority in  entering  their  homes,  in  withdraw- 
ing from  parents  the  control  of  their  chil- 
dren, and  in  dictating  what  the  children  shall 
or  shall  not  do  out  of  school  hours.  We 
think  this  contention  unreasonable.  The 
board  has  not  invaded  the  homes  of  any 
pupils  nor  have  they  sought  to  Interfere 
with  parental  custody  and  control.  They 
have  not  said  these  fraternities  shall  not 
meet  at  the  various  homes,  nor  have  -they  at- 
tempted to  control  students  out  of  school 
hours." 

What  was  there  said  Is  applicable  to  this 
case.  The  rule  adopted  by  the  board  of  edu- 
cation, and  which  Is  set  out  in  full  in  the 
bill,  shows  upon  its  face  that  It  was  not  the 
result  of  hasty  and  ill-considered  action.  At 
fl  previous  meeting  the  board  had  Instructed 
the  superintendent  of  schools  to  Investigate 
the  effect  of  secret  societies  upon  the  schools, 
and  upon  bis  report  that  he  had  made  the 
Investigation,  and  upon  his  recommendation, 
the  rule  was  adopted.  Assuming,  as  we 
must,  that  the  adoption  of  the  rule  was  not 
an  abuse  of  power  or  discretion  conferred 
by  law  upon  the  board,  courts  cannot,  and 
should  not.  Interfere  with  Its  enforcement 
Pupils  attending  the  schools  may  decide  for 
themselves  whether  they  prefer  membership 
in  the  secret  societies,  with  the  disqualifica- 
tion from  representing  their  schools  In  lit- 
erary or  athletic  contests  or  other  public 
capacities,  or  whether  they  prefer  these  lat- 
ter privileges  to  membership  in  said  societies. 
It  Is  for  the  board  of  education,  within  the 
reasonable  exercise  of  Its  power  and  discre- 
tion, to  say  what  Is  best  for  the  successful 
management  and  conduct  of  the  schools,  and 
not  for  the  courts. 

In  our  opinion  the  bill  was  properly  dis- 
missed, and  the  Judgment  of  the  Appellate 
Court  is  affirmed. 

Judgment  aflDrmed. 


(234  ni.  U4) 

B.  O.  BROMAGIN  &  CO.  ▼.  CITY  OF 

BliOOMINGTON  et  al. 

(Supreme  Conrt  of  Illinois.    April  23,  19(^) 

M0NICIFAI.  C0BP0BA.TI0N9— PDBLIO   IltPBOVB- 
ICENTS   —    CONTBACTS    —    MiSTAKK    IH    Bin — 

Rescission. 

A  contractor  made  a  mistake  in  his  bid  for 
the  construction  of  a  public  improvement  sub- 
mitting an  offer  for  less  than  the  cost  of  the  ma- 
terial. The  city  engineer,  who  was  a  member 
of  the  board,  informed  the  other  meml>er8  of  the 
board,  who  nevertheless  accepted  the  bid.  With- 
in five  hours  after  the  bid  was  accepted,  and 
before  a  contract  had  been  signed,  the  contract- 
or, who  had  discovered  the  error,  notified  the  city 
engineer  and  asked  to  be  relieved,  offering  to  pay 
the  expense  of  reletting  the  contract,  and  to  con- 
struct at  cost  the  part  of  the  improvement  in 
respect  of  which  the  error  was  made.  It  did  not 
appear  that  the  city  could  not,  after  the  bidder 
notified  the  engineer,  have  accepted  some  one 
of  the  other  bids  made.  Held,  that  the  contract- 
or was  entitled  to  be  relieved  from  his  bid. 

Appeal  from  Appellate  Court,  Third  Dto- 
trlct  on  Appeal  from  Circuit  Court,  McLean 
County;    C.  D.  Myers,  Judge. 

Bin  by  R.  O.  Bromagin  &  Co.  against  the 
dty  of  Bloomlngton  and  others  to  correct  or 
rescind  a  bid  to  construct  a  public  improve- 
ment From  a  Judgment  of  the  Appellate 
Court  for  the  Third  District  affirming  a  de- 
cree rescinding  the  bid  and  restraining  the 
forfeiture  or  collection  of  a  check  accom- 
panying it  defendants  appeal.    Affirmed. 

This  is  an  appeal  by  the  city  of  Bloom- 
lngton and  board  of  local  Improvements  of 
that  city  from  a  Judgment  of  the  Appellate 
Court  for  the  Third  District  aflirmiug  a  de- 
cree of  the  circuit  court  of  McLean  county 
rescinding  a  bid  submitted  by  R.  O.  Broma- 
gin &  Co.  to  appellants  to  construct  a  cer- 
tain water  main  in  said  city,  and  restraining 
appellants  from  declaring  a  forfeiture  of  or 
collecting  a  certified  check  for  the  sum  of 
$2,800,  which  accompanied  the  said  bid. 

The  bill  as  amended  alleges,  in  substance, 
that  on  July  22,  1906,  the  board  of  local  Im- 
provements of  the  dty  of  Bloomlngton  pub- 
lished a  notice  to  contractors  that  sealed 
proposals  for  the  furnishlBg  and  laying  of 
a  certain  water  main  In  said  city  would  be 
received  until  2  o'clock  of  August  3,  1906; 
that  pursuant  to  said  notice  appellees  ob- 
tained a  copy  of  the  specifications  and  pro- 
ceeded at  once  with  due  diligence  to  prepare 
their  bid  for  such  work,  and  In  so  doing, 
while  In  the  exercise  of  due  diligence,  by  a 
clerical  error  a  mistake  was  made  in  their 
bid,  which  was  not  discovered  by  them  until 
after  the  said  contract  had  been  awarded  to 
them  by  said  board  of  local  Improvements: 
that  said  mistake  consisted  In  carrying  over 
Into  the  column  containing  the  price  per  foot 
of  16-inch  pipe  the  figures  representing  the 
weight  per  foot;  and  that  by  reason  of  said 
mistake  the  bid  of  appellees  was  more  than 
$6,000  less  than  the  bid  intended  to  have 
been  made  by  them.  The  bill  further  al- 
leges that  Bald  mistake  was  noticed  and  com- 
mented upon  by  said  board  when  said  bid 
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was  opened  and  read;  that  aa  soon  as  ap- 
iwlleee  discovered  said  mistake,  and  within 
five  hours  after  the  contract  had  been  award- 
ed appellees,  and  before  the  said  city  had 
done  anything  to  alter  its  situation,  they 
notified  said  board  of  local  improvements, 
and  sought  to  have  such  mistake  corrected, 
and  offered  to  pay  any  necessary  expenses 
that  would  be  caused  by  a  reletting  of  said 
contract,  and  also  offered  to  lay  the  said 
IG-lncb  pipe  at  cost,  but  said  board  refused, 
and  still  refuses,  to  allow  such  correction  to 
be  made,  and  insists  upon  appellees  signing 
the  contract  for  such  work  and  giving  bond 
as  provided  in  the  ordinance  and  specifica- 
tions, and  In  default  thereof  the  said  board 
threatens  to  declare  a  forfeiture  of  a  cer- 
tain certified  check  of  the  amount  of  $2,800 
deposited  with  said  board  by  appellees.  The 
bill  prays  that  said  bid  may  t>e  corrected  so 
as  to  embody  the  intention  of  the  parties, 
or  that  its  acceptance  by  said  board  be  re^ 
scinded,  and  that  the  city  be  enjoined  from 
collecting  or  declaring  a  forfeiture  of  the 
check. 

An  answer  and  replication  thereto  were 
filed,  and  the  cause  referred  to  the  master  to 
take  proofs  and  report  his  findings  and  con- 
clasions.  The  answer  denies  that  appellees 
proceeded  with  usual  and  necessary  care  in 
preparing  their  bid,  and  avers  that.  If  any 
mistake  was  made,  It  was  through  their 
gross  carelessness  and  lack  of  dilig^ce  in 
Its  preparation;  avers  that  appellees  deliv- 
ered said  bid  to  said  board  on  August  3, 
1906,  shortly  after  2  o'clock  p.  m.  of  said 
day,  and  that  said  contract  was  awarded  to 
them  on  August  24,  1906,  and  that  for  th.e 
space  of  three  weeks  appellees,  while  re- 
taining a  copy  of  said  bid,  allowed  the  same 
to  remain  with  said  board,  and  during  that 
time  made  no  complaint  to  any  of  appellants 
In  regard  to  said  bid;  denies  that  said  mis- 
take was  noticed  or  commented  upon  by  said 
board,  and  avers  that  if  such  was  the  case 
the  said  board  was  not  bound  to  revise  the 
said  bid  nor  to  inform  appellees  of  their 
view  concerning  it;  avers  that  the  city  of 
Bloomlngton  was  greatly  damaged  through 
the  negligence  and  carelessness  of  appellees 
In  making  their  bid,  if  such  bid  was  a  mis- 
take, as  alleged  in  said  bill ;  that  the  work 
has  been  necessarily  delayed  for  more  than 
one  year,  and  that  an  advertisement  was 
made  to  relet  said  contract  and  no  bidders 
appeared;  admits  that  appellants  refused  to 
allow  appellees  to  correct  their  bid,  and  that 
they  Intend  to  declare  a  forfeiture  of  said 
$2,800  check. 

Upon  a  hearing  the  master  found,  In  sub- 
stance, that  appellees  were  not  guilty  of  neg- 
ligence before  the  awarding  of  said  bid,  and 
that  In  the  preparation  of  said  bid  by  mis- 
take they  had  Inserted  In  the  column  set 
apart  for  the  cost  per  foot  of  16-inch  pipe 
the  weight  per  foot  of  said  pipe;  that  within 
five  hours  after  the  awarding  of  said  con- 
tract to  appellees  they  discovered  the  said 


mistake  and  noticed  the  city  attorney  of  said 
city,  and  that  at  the  time  the  said  contract 
was  awarded  said  board  had  in  its  posses- 
sion four  other  bids  and  the  certtfled  checks 
which  accompanied  them;  that  appellants 
were  left,  at  the  time  of  the  rescission  of 
said  contract  by  appellees,  in  the  same  situa- 
tion as  If  said  bid  bad  never  been  submitted; 
that  they  are  entitled  to  no  damages  what- 
ever; and  that  appellees  are  entitled  to  re- 
lief. Objections  to  the  master's  report  were 
overruled  and  filed  as  exceptions,  and  upon 
a  hearing  before  the  chancellor  the  said  ex- 
ceptions were  overruled  and  a  decree,  in 
terms  as  above  Indicated,  was  entered  in  ac- 
cordauce  with  the  recommendations  of  the 
master. 

On  July  22,  1906,  the  city  of  Bloomlngtou 
published  a  notice  that  sealed  bids  for  the 
construction  of  a  certain  water  main  in  that 
city  would  be  received  up  until  2  o'clock  of 
the  day  of  August  3,  1006.  After  the  notice 
was  published  Bromagln,  a  contractor,  one 
of  the  appellees,  obtained  a  copy  of  the  speci- 
flcatlons,  went  over  the  ground,  and  made 
estimates  of  the  cost  of  laying  the  main. 
Bromagln  was  without  funds,  and  not  liav- 
lug  been  able  to  secure  financial  backing  no 
bid  was  prepared  by  him  until  the  day  the 
contract  was  to  be  let  On  that  day,  about 
U.  o'clock  a.  m.,  he  met  H.  S.  Shade,  the  oth- 
er  appellee,  in  Bloomington,  and  proposed  to 
him  that  they  form  a  partnership  to  secure 
and  perform  the  contract.  Shade  to  furnish 
the  money,  and  Bromagln  to  do  the  work. 
After  discussing  the  matter  a  few  minutes 
Shade  agreed  to  the  proposition,  and  they 
went  to  Bromagin's  office  to  prepare  the  bid. 
After  the  bid  was  prepared  they  procured  a 
certified  check  for  the  sum  of  $2,800,  the 
amount  required  by  the  city  to  be  deposited 
with  it  as  a  guaranty  that  appellees  would 
complete  the  contract  according  to  the  sped- 
flcatlons  in  case  they  secured  it,  and  deliver- 
ed said  bid  and  check  to  the  appellants.  The 
total  amount  of  the  bid  on  6,020  feet  of  16- 
inch  class  D  pipe  made  by  appellees  was  $14,- 
857.70,  while  the  evidence  tends  to  show  that 
the  amount  which  they  Intended  to  bid  on  ac- 
count of  this  item  was  $20,558.55.  Broma- 
gln testified,  and  he  is  corroborated  to  some 
extent  by  other  evidence,  that  the  error  oc- 
curred by  Inadvertently  using  the  weight  of 
the  pipe  per  foot  for  the  cost  price  of  the 
pipe  per  foot  and  figuring  the  total  cost  of 
this  class  of  pipe  on  that  basis.  The  furnish- 
ing and  laying  of  this  size  pipe  constituted  a 
large  part  of  tlie  contract,  and  the  evidence 
tends  to  show  that  the  price  bid  by  appellees 
was  almost  a  dollar  per  foot  less  than  the 
actual  cost  of  the  pipe  and  the  cost  of  laying 
it.  Four  other  bids  were  received  by  appel- 
lants. The  bid  of  appellees  amounted  to 
$25,567.02,  and  was  accepted  by  appellants. 
The  next  lowest  bid  for  the  same  work  was 
over  $29,000.  When  the  bids  were  opened 
the  inadequate  price  quoted  on  16-inch  pipe 
by  appellees  was  noticed  by  the  city  engineer, 
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and  the  attention  of  the  other  members  of 
tbe  board  of  local  Improvements  called  to  it 
On  the  evening  after  the  contract  was  award- 
ed Bromagin  discovered  the  mistake  In  the 
bid  and  went  to  the  office  of  the  city  attorney 
and  notified  him  of  the  fact,  and  afterwards 
talked  with  different  members  of  the  board, 
seeking  to  be  released  from  the  bid.  It  Is 
contended  by  appellants  that  the  Appellate 
Court  erred  in  affirming  tbe  decree  of  the 
circuit  court.  • 

lionis  FItzhenry,  City  Atty.,  for  appellants. 
Stone  &  Oglevee,  for  appellees. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  The  bid  of  the  appellees  was  prepar- 
ed In  haste.  Bromagin  had  the  matter  of 
making  the  bid  In  mind  for  some  time,  but 
It  was  not  until  tbe  day  upon  which  bids 
must  be  made  that  he  succeeded  In  associat- 
ing any  one  with  him  of  sufficient  financial 
ability  to  secure  the  certified  check  which 
Was  to  accompany  the  bid.  The  bids  were 
to  be  delivered  not  later  than  2  o'clock  p.  m., 
and  the  bid  of  the  appellees  had  to  be  pre- 
pared and  delivered  to  the  proper  officer  aft- 
er 11  o'clock  a.  m.  of  that  day.  The  bid  con- 
tained 43  separate  items,  the  amount  of  each 
of  the  most  of  which  could  only  be  fixed  by 
computation.  The  sheets  of  paper  contain- 
ing the  calculation  made  by  Bromagin  In  de- 
termining the  amounts  of  the  various  items 
to  be  Included  in  the  bid  were  offered  In  evi- 
dence. It  is  apparent  from  an  Inspection 
thereof  that  great  haste  was '  necessary  In 
calculating  the  amount  of  the  bid  in  order 
that  the  written  bid  might  be  prepared  and 
delivered  within  the  time  limited.  We  think 
the  mistake  pointed  out  In  the  preceding 
statement  which  was  made  in  calculating  the 
price  of  the  16-lnch  pipe  did  not,  under  the 
clrcnmstances,  show  such  negligence  as 
should.  In  and  of  Itself,  In  this  particular 
case,  bar  the  equitable  relief  awarded. 

The  bid  submitted  showed  by  one  item 
thereof  that  appellees  proposed  to  furnish 
and  lay  6,020  feet  of  16-lnch  pipe  for  a  sram 
therein  designated.  This  sum  was  less  than 
they  could  purchase  this  pipe  for,  leaving 
out  of  consideration  the  expense  of  laying 
the  same.  The  city  engineer,  who  was  a 
member  of  the  board  of  local  Improvements, 
observed  this  fact,  and  acquainted  the  other 
members  of  the  board  therewith.  It  seems 
apparent,  therefore,  that  the  board  of  local 
improvements  accepted  the  bid  knowing  that 
this  mistake  had  been  made.  It  Is  suggested 
that  the  board  could  not  know  but  that  ap- 
pellees may  have  fixed  this  item  at  less  than 
Its  actual  cost  and  fixed  other  Items  at  a  cor- 
respondingly high  price  so  that  upon  the 
whole  they  would  be  able  to  realize  a  profit 
from  doing  the  work  at  tbe  total  of  the  bid. 
This  argument  is  without  merit,  for  the  rea- 
son that  the  city  reserved  the  right  to  ac- 
cept bids  as  to  any  part  of  the  work  and  to 
reject  them  as  to  other  parts  thereof,  so  that. 


save  for  the  mistake,  the  city  might  have  ac- 
cepted this  bid  as  to  this  16-inch  pipe  and 
rejected  it  as  to  all  other  Items  therein  con- 
tained. Bromagin  discovered  the  error  in 
his  bid  and  notified  the  city  attorney  of  the 
same  and  asked  to  be  relieved  from  any  fur- 
ther obligation  on  the  day  and  within  five 
hours  after  the  bid  was  accepted  and  before 
any  contract  had  been  actually  signed.  It 
does  not  appear  but  that  tbe  city,  after 
Bromagin  called  on  the  city  attorney,  could 
have  accepted  some  one  of  the  other  bids 
made.  Under  these  circumstances  the  court 
properly  decreed  the  relief  sought  by  the  bill. 
Moffett  V.  Rochester,  178  U.  S.  873,  20  Sup. 
Ct.  957,  44  L.  Ed.  1108;  School  Com'rs  v. 
Bender,  36  Ind.  App.  164,  72  N.  B.  164. 

The  appellants  place  great  reliance  upon 
Stelnmeyer  v.  Schroeppel,  226  111.  9,  SO  N.  E. 
564,  10  L.  R.  A.  (N.  S.)  114,  117  Am.  St  Rep. 
224.  This  case  la  distinguished  from  that  in 
two  respects:  First,  here  there  seems  to  have 
been  some  reasonable  excuse  for  the  error 
made  In  calculating  the  bid.  There  was  no 
such  excuse  in  tbe  Stelnmeyer  Case.  Second, 
here  the  party  to  whom  tbe  bid  was  made 
knew  of  the  mistake  at  the  time  the  bid  was 
accepted.  It  was  not  so  in  the  case  in 
226  lU.  9,  80  N.  E.  564,  10  L.  R.  A.  (N.  S.) 
114,  117  Am  St  Rep.  224. 

The  Judgment  of  tbe  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 

(S4  III.  43) 

KENNEDY  v.  COURT  OF  HONOR. 

(Supreme  Conrt  of  Illinois.    April  23,  1908.) 

AppeaI/— Civil  Judgments-Joint  Appeai. 

Plaintiff  having  recovered  judgment  against 
defendant,  tbe  latter  perfected  an  appeal  to  the 
Appellate  Court,  filed  an  appeal  bond,  and  sought 
additional  time  to  file  a  complete  transcript, 
abstracts,  and  briefs.  This  was  denied,  and, 
plaintiff  having  filed  a  short  record,  the  judg- 
ment in  her  favor  was  affirmed.  Pending  these 
proceedings,  appellant  having  been  unsuccessful 
in  obtaining  the  allowance  of  a  bill  of  exceptions 
applied  to  the  Appellate  Court  for  a  mandamus 
to  compel  tbe  trial  judge  to  sign  the  bill,  leave 
to  file  which  having  been  denied  by  the  Appellate 
Court  without  consolidation  of  the  cases  de- 
fendant attempted  to  prosecute  a  sinjjle  appeal 
to  the  Supreme  Court  from  both  judgrments. 
Held  that,  there  being  no  statutory  authority 
allowing  a  single  appeal  from  two  separate  judg- 
ments, such  appeal  was  subject  to  dismissal  on 
motion. 

Appeal  from  Circuit  Court  Douglas  Coun- 
ty;  Solon  Phllbrlck,  Judge. 

Action  by  Johanna  Kennedy  against  the 
Court  of  Honor.  Prom  a  Judgment  of  the 
Appellate  Court  dismissing  defendant's  ap- 
peal from  a  Judgment  for  plaintiff,  and  from 
an  order  denying  defendant's  motion  for  leave 
to  file  a  petition  for  mandamus  to  compel 
the  trial  Judge  to  sign  a  bill  of  exceptions, 
defendant  appeals.    Dismissed. 

This  is  an  appeal  by  the  Court  of  Honor, 
a  corporation,  from  a  Judgment  of  the  Ap- 
peUate  Court  for  the  Third  District  dismUs- 
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Ing  an  appeal  by  appellant  from  a  Judgment 
rendered  against  It,  In  favor  of  Johanna 
Kennedy,  In  the  circuit  court  of  Douglas 
county,  at  the  March  term,  1907,  and  from  a 
judgment  of  said  Appellate  Court  denying  a 
motion  filed  in  that  court  by  the  people,  on 
the  relation  of  appellant,  for  leave  to  file 
a  petition  for  a  writ  of  mandamus,  directed 
to  the  Hon.  Solon  Phllbrlcli,  one  of  the  judges 
of  the  Sixth  judicial  circuit  and  the  judge 
presiding  at  the  March  term,  1907,  of  the 
said  circuit  court,  commanding  him  forth- 
with, as  such  judge,  to  sign  a  bill  of  excep- 
tions In  the  suit  brought  by  Johanna  Ken- 
nedy against  the  said  Court  of  Honor  In 
said  circuit  court.  The  petition  for  writ  of 
mandamus  which  was  presented  with  the 
motion  for  leave  to  file,  avers,  among  other 
things,  that  at  the  March  term,  1907,  of  the 
circuit  court  of  Douglas  county,  upon  a  trial 
in  that  court,  Judge  Phllbriek  presiding, 
Mrs.  Kennedy  recovered  a  verdict  in  the  sum 
of  |2,000  against  appellant,  and  that  the 
court,  after  overruling  a  motion  for  a  new 
trial,  entered  judgment  upon  the  verdict; 
that  appellant  thereupon  prayed  an  appeal 
to  the  Appellate  Court  for  the  Third  Dis- 
trict, which  was  allowed  upon  appellant  fil- 
ing a  bond  in  the  sum  of  $3,000  within  20 
days  and  bUl  of  exceptions  within  40  days; 
that  tbe  said  order  was  entered  by  the  judge 
of  said  court  on  March  27,  1907;  that  the 
bond  was  filed  within  the  time  limited,  but 
that  the  bill,  for  reasons  stated,  was  not  so 
filed;  that  said  March  term  of  court  was  on 
March  27th  adjourned  until  April  20,  1907, 
and  that  on  that  date  said  court  was  con- 
vened and  adjourned  until  May  18,  1907,  at 
which  time,  after  having  given  notice,  in 
writing,  to  the  attorneys  for  Mrs.  Kennedy, 
appellant  in  open  court  presented  to  tbe 
judge  its  bill  of  exceptions  for  his  signature, 
and  filed  its  motion  aslcing  that  tbe  time  for 
filing  said  bill  of  exceptions  be  extended  un- 
til that  date,  but  the  judge  refused  to  sign 
the  bill,  and  denied  tbe  motion  for  an  ex- 
tension; that  the  court  on  that  day  was  ad- 
journed until  August  31,  1907,  when  ap- 
pellant made  another  eflFort  to  have  tbe  bill 
signed  and  sealed  In  open  court  which  was 
ineffectual,  although  it  was  not  denied  that 
said  proposed  bill  of  exceptions  presented 
was  correct;  that  the  March  term,  1907,  of 
said  circuit  court  was  not  finally  adjourned 
until  September  14,  1907;  and  that  because 
of  the  refusal  of  said  judge  to  sign  and  seal 
said  bill  of  exceptions  appellant  is  precluded 
from  a  review  by  the  Appellate  Court  of  the 
material  matters  which  it  relies  upon  in  its 
assignment  of  errors.  The  Appellate  Court 
denied  the  motion  for  leave  to  file  the  peti- 
tion. The  appellant  also  filed  in  the  Appel- 
late Court  a  partial  record  of  the  proceed- 
ings of  the  circuit  court  in  the  suit  brought 
by  Mrs.  Kennedy,  and  while  the  motion  for 
leave  to  file  the  petition  for  mandamus  was 
pending  In  the  Appellate  Court  filed  its  mo- 
tion for  a  continuance  of  the  cause  appealed 


from  the  circuit  court  until  the  next  term  of 
the  Api>cUate  Court,  and  to  extend  tbe  time 
for  filing  transcript  of  the  record,  abstract, 
and  brief  and  argument  until  tbe  first  day 
of  the  said  succeeding  term,  for  the  reason 
that  It  would  be  impossible  for  the  appel- 
lant to  take  further  steps  in  said  matter 
until  the  question  as  to  whether  or  not  the 
said  judge  should  sign  and  seal  a  bill  of  ex- 
ceptions in  said  cause  was  determined  by 
said  court.  This  motion  was  denied.  Jo- 
hanna Kennedy  having  filed  a  short  record 
in  the  Appellate  Court  In  tbe  suit  to  which 
she  was  a  party,  tbe  appeal  therein,  upon 
her  motion,  was  dismissed. 

It  is  here  contended  by  the  appellant  (1) 
the  Appellate  Court  erred  In  denying  re- 
lator's motion  for  leave  to  file  the  petition 
in  the  mandamus  pro'ceeding;  (2)  the  Appel- 
late Court,  in  tbe  case  of  Kennedy  v.  Court 
of  Honor,  erred  in  refusing  appellant's  mo- 
tion for  a  continuance,  in  refusing  to  extend 
the  time  for  filing  record,  abstract,  and  brief, 
and  In  dismissing  the  appeal. 

W.  B.  Risse,  Truman  Plantz  and  W.  W. 
Reeves,  for  appellant  Eckhart  &  Moore,  J. 
M.  Merica,  and  John  H.  Cbadwlck,  for  ap- 
pellee. 

PE3R  CURIAM.  Appellee  Insists  that  this 
appeal  should  be  dismissed  for  the  reason 
that  appellant  by  one  appeal  seeks  to  hare 
two  separate  judgments  of  tbe  Appellate 
Court  reviewed.  Two  cases  were  pending  in 
that  court — one  a  motion  for  leave  to  file  a 
petition  for  a  writ  of  mandamus  brought  in 
tbe  name  of  tbe  people  of  the  state  of  Illi- 
nois, on  the  relation  of  tbe  Court  of  Honor, 
against  Judge  Fhllbrlck.  In  the  other  case 
Johanna  Kennedy  bad  recovered  a  Judgment 
in  the  circuit  court  against  the  Court  of 
Honor,  from  which  judgment  the  latter  had 
prayed  an  appeal  to  the  Appellate  Court, 
filed  an  appeal  bond,  and  sought  additional 
time  to  file  a  complete  transcript,  abstracts, 
and  briefs.  Tbe  purpose  of  the  mandamus 
proceeding  was  to  compel  Judge  Phllbriek, 
of  tbe  circuit  court,  to  sign  a  bill  of  excep- 
tions in  tbe  suit  brought  by  Mrs.  Kennedy. 
In  tbe  mandamus  case  the  Appellate  Court 
denied  the  motion  for  leave  to  file  a  peti- 
tion, and  entered  a  judgment  for  costs 
against  the  Court  of  Honor.  Tbe  other  case 
was  disposed  of  In  the  Appellate  Court  sep- 
arately by  an  order  dismissing  the  appeal  up- 
on tbe  motion  of  Mrs.  Kennedy,  who  had  fil- 
ed a  short  record,  and  a  judgment  was  en- 
tered in  that  case  against  the  Court  of  Hon- 
or for  costs.  The  cases  were  not  consolidat- 
ed in  the  Appellate  Court  Thereafter  tbe 
Court  of  Honor  prayed  one  appeal  from  both 
Judgments  of  the  Appellate  Court  and  tbe 
judges  of  that  court  at  chambers  made  an 
order  which  is  regarded  by  the  appellant  as 
an  order  allowing  one  appeal  from  both  Judg- 
ments. But  one  appeal  bond  was  filed,  and 
it  recites  that  an  appeal  has  been  allowed 
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from  both  of  the  Judgments.  The  two  causes 
are  here  presented  nnder  the  foregoing  title 
as  one. 

Api)eals  can  be  prosecuted  only  In  accord- 
nnce  with  the  statute,  and  there  Is  no  provi- 
sion authorizing  a  party  to  prosecute  one 
appeal  from  two  separate  Judgments  agalust 
him.  In  HaU  v.  Royal  Neighbors,  231  111. 
185,  83  N.  E.  145,  upon  a  somewhat  similar 
record  we  stated  that  the  law  does  not  pro- 
vide for  composite  appeals.  No  objection 
seems  to  have  been  taken  In  that  case,  how- 
ever, upon  that  ground,  and  the  court  pro- 
ceeded to  consider  one  of  the  cases  there  in- 
volved. Here,  the  question  of  the  legality 
of  the  method  by  which  the  cases  are 
brought  to  this  court  Is  not  waived.  On  the 
contrary,  It  Is  expressly  Insisted  that  the  ap- 
peal should  be  dismissed.  Under  these  cir- 
cumstances we  cannot  rightfully  consider 
the  questions  raised  by  the  assignments  of 
error. 

The  api>eal  will  be  dismissed. 

Appeal  dismissed. 


(233  III.  631) 

HALBERT  v.  TURNER. 
(Supreme  Court  of  Illinois.     April  28,   1908.) 

1.  Cod BT8— Appellate  Coubts-^ubisdiction 
—  Questions  Involved  — Fbebhold  —  Su- 
fbeue  coubt. 

A  freehold  is  not  involved  so  as  to  permit 
a  direct  appeal  to  the  Supreme  Court  In  "wn  or- 
dinary proceeding  to  have  a  conveyance  absolute 
on  its  face  declared  a  mortgage,  and  a  right  of 
redemption  therefrom  allowed. 

[Ed.  Note. — For  rases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  §§  557,  558.] 

2.  Same— Administbation  Sale  of  Lawd. 

A  freehold  is  not  involved  so  aa  to  permit 
n  direct  appeal  to  the  Supreme  Court,  in  an  or- 
dinary proceeding  by  an  administrator  to  sell 
real  estate  for  the  payment  of  claims  allowed 
against  an  estate,  where  the  only  effect  of  the 
decree  is  to  subject  the  land  to  sale  for  the  pay- 
ment of  such  claims. 

[EJd.  Note.— Fc-  cases  In  point,  see  Cent.  DIr. 
vol.  13,  Courts,  a  557,  558.f 

3.  Same. 

Where,  in  a  proceeding  b^  an  administrator 
to  have  a  deed  absolute  on  its  face  declared  a 
mortgage,  and  also  for  the  sale  of  real  estate  for 
the  payment  of  claims  allowed  against  an  estate, 
the  decree  canceled  a  certain  deed  given  by  dece- 
dent, and  ordered  a  sale  of  the  full  title  of  his 
property  and  distribution  of  the  proceeds,  tlie  ap- 
peal from  the  decree  involved  a  freehold,  so  as  to 
Sermit  it  to  be  made  direct  to  the  Supreme 
ourt. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts.  SS  557,  558.] 

4.  MoBTOAGES  —  Absolute  Deed  as  Mobt- 

OAOB. 

The  owner  of  two  lots  worth  from  $100  to 
$300,  on  one  of  which  a  bouse  was  situated,  ap- 
plied to  another  for  a  loan  of  $31.50,  and  pro- 
posed to  secure  it  by  a  mortgage  on  the  lots. 
The  person  applied  to  said  that  he  would  not 
make  a  loan  or  take  a  mortgage,  but  if  the 
other  would  deed  him  the  lots  he  would  give  an 
option  to  pay  the  money  loaned  at  any  time  dur- 
ing the  borrower's  lifetime,  but  that  if  he  failed 
to  pay  it  the  deed  should  become  absolute.  This 
proposal  was  accepted,  the  loan  made  and  a  war- 
ranty deed  executed.    No  note  or  other  evidence 


of  indebtedness  was  given,  and  the  borrower 
remained  in  possession  until  he  was  sent  to  the 
poor  farm,  shortly  before  his  death.  Held,  that 
the  transaction  created  an  indebtedness  due  upon 
the  borrower's  death,  and  the  deed  was  In  the 
nature  of  a  mortgage  to  secure  that  indebted- 
edness. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  U  60-S&.} 

6.  Samb— Agbeements  in  Mobtgaoe. 

An  agreement  in  a  deed  absolute  on  its 
face,  but  given  to  secure  a  debt,  that  if  the 
grantor  in  the  deed  did  not  i>ay  the  debt  within 
the  time  fixed  by  the  agreement  the  deed  should 
be  absolute,  was  inoperative,  as  the  transaction, 
being  in'reality  a  mortgage,  remained  a  mortgage 
until  the  time  of  redemption  was  barred  by  soma 
of  the  modes  acknowledged  by  law,  the  agree- 
ment of  the  parties  not  being  one  of  such  modes. 

6.  EXECUTOBS  AND  ADMINISTBATOBS— ALLOW- 
ANCE OF  Claims  —  Pasties  Entitled  to 
Complain. 

In  a  suit  by  an  administrator  to  sell  real 
estate  subject  to  a  mortgage  to  pay  claims  al- 
lowed against  the  estate,  in  wbidi  suit  the  de- 
cree made  the  claims  of  the  mortgagee  a  prior 
lien  to  be  first  paid  from  the  proceeds,  the  mort- 
gagee, being  a  mere  lienholder,  could  not  com- 
plain that  the  amount  allowed  on  other  claims 
against  the  estate  was  unreasonable,  since  he  was 
not  entitled  to  question  the  disposition  of  the 
proceeds  after  the  settlement  of  bis  claim. 

7.  Mobtgaoes  —  Rights  of  Pabtiks  —  Mobt- 
OAOEE8 — Compensation  fob  Impbovembnts. 

In  a  suit  by  an  administrator  to  sell  real 
estate  subject  to  a  mortgage,  to  pay  claims  al- 
lowed against  the  estate,  the  mortgagee  who  had 
been  in  possession  is  not  entitled  to  allowance 
for  the  cost  of  improvements  made  by  him  upon 
the  land,  but  he  will  be  allowed  as  much  as  the 
property  was  enhanced  in  value  by  the  improve- 
ments. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di« 
vol  35,  Mortgages,  U  530-542:] 

Appeal  from  Probate  Court,  St  Glair  Coun- 
ty;  Frank  Perrln,  Judge. 

Petition  by  W.  U.  Halbert,  administrator 
of  estate  of  Benjamin  Moore,  deceased,  to  de. 
dare  an  absolute  deed  a  mortgage,  and  for 
authority  to  sell  real  estate  for  the  payment 
of  claims  against  the  estate.  From  a  decree 
granting  the  petition,  the  grantee  in  the  deed. 
Young  Turner,  appeals.    AfiSrmed. 

C.  E.  Chamberlln  and  L.  D.  Turner,  for 
appellant  Oscar  Becherei  and  Louis  P. 
Zerwlck,  for  appellee. 


CARTWRI6HT,  J.  Benjamin  Moore,  an 
aged  and  Ignorant  pegro,  who  resided  In  the 
city  of  Lebanon,  in  St.  Clair  county,  was  the 
owner  and  in  possession  of  lots  6  and  7  in 
Thurston's  addition  to  said  city,  and  there 
was  a  two-room  frame  dwelling  bouse  on  lot 
6.  On  July  12,  1898,  he  applied  to  the  ap- 
pellant. Young  Turner,  another  negro,  for  a 
loan  of  $31.50,  and  proposed  to  secure  it  by 
a  mortgage  on  the  lots.  Appellant  said  that 
be  would  not  make  a  loan  or  take  a  mort- 
gage, but  if  Moore  would  deed  blm  the  lota 
he  would  give  him  an  option  or  privilege  to 
pay  the  $31.50  at  any  time  during  Moore's 
lifetime,  but  If  Moore  failed  to  pay  the  $31.- 
50  within  that  time  the  deed  should  become 
absolute.  Moore  accepted  the  proposition. 
and  it  was  agreed  that  if  the  money  was  paid 
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by  Moore  daring  his  lifetime  appellant  was 
to  reconyey  the  property.  Moore  executed  a 
warranty  deed  to  appellant,  and  received  the 
money.  There  was  no  note  given  or  any  oth- 
er evidence  of  indebtedness.  Moore  remain- 
ed  In  possession  of  the  lots  until  he  went  to 
the  county  poor  (arm,  very  shortly  before  bis 
death,  which  occurred  about  April  1,  1907. 
There  was  no  agreement  for  payment  of  rent 
or  any  further  contra'qt  than  that  above  stat- 
ed. The  lots  are  situated  in  a  negro  settle- 
ment and  were  of  but  little  value,  variously 
estimated  at  from  $100  to  $300.  A  few  years 
before  his  death  Moore  became  very  feeble 
and  unable  to  take  care  of  himself.  About 
January  1,  1904,  Lena  Campbell  moved  Into 
the  house  and  took  care  of  him  for  a  while, 
and  be  made  a  warranty  deed  on  condition 
that  she  provide  for  him  during  the  remain- 
der of  his  life.  There  was  a  disagreement 
between  them,  and  after  his  death  Mrs. 
Campbell  claimed  nothing  under  that  deed, 
but  filed  a  clalni  against  the  estate  for  her 
services.  After  Mrs.  Campbell  left  be  bad 
other  negroes  there  taking  care  of  him,  who 
occupied  one  of  the  rooms  in  the  hous^  and 
after  his  death  filed  claims  in  the  probate 
court,  which  were  allowed.  Appellant  paid 
the  taxes  on  the  lots,  and  Moore  made  at 
least  one  payment  of  $2  on  the  Indebtedness, 
which  was  accepted  by  flppellant.  After 
Moore's  death  appellant  took  possession  of 
the  property,  and  improved  lot  7  with  a  small 
d>velllng  bouse.  Appellee,  as  administrator 
of  the  estate,  filed  bis  petition  in  the  probate 
court  of  St.  Clair  county,  alleging  that  the 
deed  to  appellant  was  In  the  nature  of  a 
mortgage  and  tirat  Moore  was  the  equitable 
owner  of  the  property,  and  asking  the  court 
to  Save  the  premises  sold,  the  amount  due 
appellant  paid,  and  the  balance  applied  in 
satisfaction  of  the  debts  of  the  estate.  Ap- 
pellant answered  under  oath,  admitting  that 
on  July  12,  1898,  Moore  became  Indebted  to 
him  in  the  sum  of  $31.50  for  money  loaned; 
that  to  secure  the  payment  of  said  Indebted- 
ness the  deed  of  the  lots  was  made  by  Moore 
to  him ;  that  the  deed  was  security  for  re- 
payment and  on  condition  that  Moore  should 
pay  the  amount  due  in  his  lifetime,  but  in 
case  of  fallnre  to  pay  the  s&me  within  that 
time  the  deed  was  to  become  absolute.  The 
court  beard  the  evidence,  and  afterward  the 
answer  was  amended  so  as  to  deny  the  ex- 
istence of  any  indebtedness  or  that  the  deed 
was  Intended  as  a  mortgage,  and  to  allege 
that  appellant  gave  an  option  to  Moore  to 
repurchase  the  premises  at  any  time  during 
Moore's  lifetime  upon  payment  of  the  sum  of 
$31.50,  which  had  never  been  paid,  so  that 
the  option  had  expired.  The  court  found  by 
the  decree  that  the  deed  was  a  mortgage; 
that  Moore  was  the  equitable  owner  of  the 
property;  that  be  had  paid  $2  on  the  in- 
debtedness, which  was  accepted  by  appellant ; 
that  appellant  had  paid  taxes  amounting  to 
$25,  and  that  after  the  death  of  Moore  appel- 
lant took  possession  of  the  premises  and  mor- 
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ed  a  small  dwelling  house  on  lot  7  at  a 
cost  of  $550,  which  enhanced  the  value  of  the 
property  to  the  amount  of  $200.  The  court 
ordered  the  deed  from  Moore  to  Lena  Camp- 
bell canceled,  and  directed  a  sale  of  the  lots, 
the  payment  to  appellant  of  the  amount  due 
him  on  the  Indebtedness^  together  with  the 
enhanced  market  value  of  lot  7  by  reason  of 
the  Improvement,  the  application  of  the 
balance  on  the  claims,  and  the  bringing  of 
the  remainder,  if  any,  into  court  An  ap- 
peal to  this  court  was  prayed  for  and  al- 
lowed. 

A  freehold  is  not  involved,  so  as  to  permit 
a  direct  appeal  to  this  court,  in  an  ordinary 
proceeding  ta  have  a  conveyance  absolute  on 
its  face  declared  a  mortgage  and  a  right  of 
redemption  therefrom  allowed.  Adamsld  v. 
Wieczoiek,  181  111.  361,  64  N.  E.  1034.  Nei- 
ther is  a  freehold  involved  in  an  ordinary 
proceeding  by  an  administrator  to  sell  real 
estate  for  the  payment  of  claims  allowed 
against  an  estate,  where  the  only  effect  of 
the  decree  Is  to  subject  the  lands  to  sale  for 
the  payment  of  such  claims.  Richie  v.  Cox, 
188  111.  276,  58  N.  B.  952.  In  this  case  the 
decree  canceled  the  deed  to  Lena  Campbell, 
and  ordered  a  sale  of  the  full  title  and  a 
distribution  of  the  proceeds,  so  that  the  rule 
that  one  seeking  to  redeem  has  no  right  to 
the  estate  until  payment  of  the  redemption 
money,  or  that  payment  of  the.  claims  by  the 
owner  of  the  freehold  relieves  the  property 
from  the  lien  of  the  decree,  does  not  apply, 
and  a  freehold  is  Involved  In  the  appeal. 

The  transaction  between  appellant  and 
Moore  consisted  of  the  loan  of  money,  which 
created  an  Indebtedness,  and  the  deed  to  ap- 
pellant Mras  in  the  nature  of  a  mortgage  to 
secure  that  Indebtedness.  The  transaction 
was  admitted  -  to  be  of  that  nature  la  the 
verified  answer  filed  by  the  appellant,  but  it 
is  now  contended  that  there  was  either  a 
mere  option  or  that  there  was  no  indebted- 
ness and  a  mere  privilege  on  the  part  of 
Moore  to  pay  at  any  time  during  his  life, 
and  that  after  his  death  the  right  to  pay 
ceased.  The  agreement  was  that  Moore 
might  pay  during  his  lifetime,  and  there 
was  an  event  certain  to  occur  upon  which  the 
money  would  become  due,  so  that  there  was 
no  uncertainty  when  the  Indebtedness  would 
mature.  Shaw  v.  Camp,  160  111.  425,  43  N. 
E.  608 ;  Beatty  v.  Western  College  of  Toledo, 
177  111.  280,  52  N.  E.  432,  42  L.  K.  A.  797, 
69  Am.  St  Rep.  242.  The  agreement  that 
if  Moore  did  not  pay  within  the  time  fixed 
by  the  agreement  the  deed  should  be  ab- 
solute was  Inoperative,  for  the  reason  that 
parties  cannot  make  a  conveyance  of  land 
absolute  In  form  as  security  for  the  pay- 
ment of  money  by  a  given  day,  and  provide 
that  if  payment  is  not  then  made  the  deed 
shall  be  an  absolute  conveyance.  If  an  in- 
strument Is  a  mortgage  of  lands  it  remains 
a  mortgage  until  the  right  of  redemption  Is 
barred  by  some  of  the  modes  acknowledged 
by  the  law,  and  the  right  of  redemption  can- 
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not  be  cut  off  by  an  agreement  of  the  par- 
ties.   Bearss  v.  Ford,  108  111.  16. 

Appellant  objected  to  the  claims  which  bad 
been  allowed,  and  the  court  reduced  one  of 
them  in  amount  but  refused  to  reduce  or  dis- 
allow others,  and  It  is  Insisted  that  the  court 
erred  In  such  rulings,  and  that  the  claims  al- 
lowed were  unreasonable  in  amount  That 
is  a  question  which  does  not  concern  the 
appellant,  since  he  Is  a  mere  llenholder  and 
his  claims  were  made  prior  liens,  to  be  first 
satisfied  by  the  sale.  He  is  not  entitled  to 
question  the  disposition  of  the  balance  of  the 
proceeds.  He  also  complains  of  the  amount 
allowed  to  him  as  the  enhanced  value  of  lot 
7  on  account  of  the  bouse  which  be  placed  on 
It  The  amount  allowed  is  based  upon  opin- 
ions of  witnesses,  and  we  cannot  say  that  It 
is  Incorrect.  A  mortgagee  in  possession  can- 
not make  improvements  on  the  land  and 
charge  the  cost  of  them  to  the  mortgagor. 
Appellant  could  not  by  improving  lot  7, 
charge  Moore  or  his  estate  with  the  amount 
of  bis  expenditure,  but  allowances  may  be 
made  or  denied  in  such  cases  according  to 
the  circumstances.  Smith  v.  Sinclair,  5  Gilm. 
108.  As  the  property  was  to  be  sold,  we  re- 
gard it  as  equitable  to  allow  to  appellant  for 
bis  improvements  as  much  as  lot  7  had  been 
enhanced  In  value  thereby,  so  that  he  will 
get  what  it  brings  In  the  market  above  what 
It  would  have  sold  for  without  the  house. 

The  decree  of  the  probate  court  Is  afllrmed. 

Decree  affirmed. 


(233  111.  487) 

WABPIELD-PRATT-HOWELL  CO.  v.  WIL- 

UAMSON  et  al. 

(Supreme  Court  of  Illinois.    April  23,  190a) 

1.  iNsmuRCE  —  Mutual  Insubance   Aobee- 
ifERT— Action  Aoainbt  Manages. 

Where  a  mutual  insurance  agreement  pro- 
vided that  the  manafcer  should  commence  and 
prosecute  any  proceeding  at  law  in  connection 
with  any  policy  issued  by  him  which  he  might 
deem  proper,  and  might  compromise,  settle,  or 
withdraw  the  same  and  appear  for  the  subscrib- 
ers in  case  of  any  proceedings  at  law  beinK  tak- 
en ajiainst  them  in  connection  with  any  policy, 
and  m  their  name  defend,  compromise,  or  settle 
the  same,  a  member  of  the  association  was  not 
required  to  institute  separate  actions  at  law 
against  the  subscriliers  for  their  pro  rata  share 
of  the  loss,  but  was  entitled  to  sue  the  manager 
alone  as  representing  all  the  subscribers,  both 
under  such  provision  and  the  equitable  rule  that 
where  the  parties  are  numerous,  and  it  is  im- 
practicable to  bring  them  all  before  the  court, 
service  on  a  part  to  act  for  the  others  as  well  as 
themselves  will  be  sufficient  service  on  the  whole. 

2.  Equitt— Equitable    Jubisdiction— Mui.- 
TiPLiciTT  OF  Suits. 

A  suit  in  equity  was  not  sustainable  on  the 
theory  that  it  would  prevent  a  multiplicity  of 
suits  at  law  against  the  various  subscribers. 

[Ed.  Note. — For  cases  in  point  see  Cent  Die. 
vol.  19,  Equity,  H  167-171.] 

3.  Same— Inadequate  Beuedt  at  Law. 

Where  the  ultimate  relief  sought  was  a 
mere  satisfaction  of  a  legal  demand,  but  such 
demand  was  to  l>e  paid  out  of  a  proper  fund 
created  or  to  be  created  by  contributions  made 
by  a  large  number  of  subscribers  to  an  under- 
writing agreement  either  then  in  the  bands  of 


the  manager  of  the  association  or  to  be  collected 
by  him  from  the  subscribers,  and  it  might  be- 
come necessary  before  the  decree  was  satisfied 
to  require  the  manager  to  perform  certain  per- 
sonal duties  with  reference  to  the  collection  and 
disbursement  of  the  funds  of  the  association, 
equity  had  concurrent  jurisdiction  with  a  court 
of  law  on  the  theory  that  the  equitable  remedy 
was  more  adequate  than  that  provided  by  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  M  151,  152.] 

4.  Same— Enfoboement  or  Decbeks. 

In  addition  to  the  usual  process  of  execu- 
tion against  the  property  of  the  defendant  a 
court  of  equity  may,  if  necessary,  attach  his  per- 
son and  enforce  a  compliance  with  its  decrees  by 
fine  or  imprisonment  or  l)oth,  or  may  direct  a 
sequestration  for  disobedience  to  its  decrees  as 
authorized  by  Kurd's  Rev.  St.  1905,  c.  22,  {  47. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
voi.  19,  Equity,  S§  1058,  lOOT.] 

6.  Insubancx  —  Mutual  Agbeeiosnt  —  Teb- 
mination. 

A  mutual  insurance  agreement  provided  that 
If  any  subscriber  so  requests  in  writing,  th« 
manager  shall  at  once  discontinue  further  under- 
writing for  him,  and  within  30  days  thereafter 
all  unexpired  insurance  granted  for  him  shall 
be  cancelled  or  reinsured,  and  he  shall  be  paid 
by  the  committee  his  portion  of  all  funds  in  their 
hands,  etc.  On  December  13,  1904,  plaintilTs 
secretary  notified  the  manager  of  the  association 
of  plaintiff's  election  to  withdraw  from  the  sub- 
scribership  on  receiving  a  policy  in  renewal  of 
one  expiring  at  that  time,  nothing  being  said 
about  other  policies  unexpired  on  property  which 
was  destroyed  by  fire  on  December  23d  follow- 
ing. Held,  that  the  notice  of  withdrawal  did  not 
effect  a  cancellation  of  such  unexpired  policies, 
and  that  they  were  in  force  at  the  time  of  the 
fire. 

Error  to  Appellate  Court,  First  Dlstrldt, 
on  Appeal  from  Circuit  Oonrt,  Cook  Goonty; 
O.  EL  Heard,  Judge. 

Action  by  the  Warfleld-Pratt-Howdl  Com- 
pany against  William  Williamson  and  others. 
Judgment  for  plaintiff  affirmed  by  the  Appel- 
late Court,  and  defendants  bring  error.  Af- 
firmed. 

The  Warfleld-Pratt-HoweB  Company  filed 
its  biU  in  chancery  against  William  William- 
son the  manager,  and  others,  who  were  the 
committee  of  the  Merchant  Underwriters  at 
the  Indemnity  Exchange,  to  recover  for  a 
loss  occasioned  by  fire  at  Sioux  City,  Iowa, 
on  the  23d  day  of  December  1904,  under  six 
policies  of  insurance  aggregating  $30,000. 
An  answer  I>eihg  filed,  the  cause  was  re- 
ferred to  a  master  to  take  proofs  and  report 
bis  findings  of  fact  and  law  thereon.  Tbe 
master  made  a  report  sustaining  the  allega* 
tlona  of  the  bill,  and  recommending  a  decree 
in  accordance  therewith.  Upon  a  hearing  in 
the  circuit  court  the  report  and  findings  of 
the  master  were  sustained,  and  a  decree 
rendered  finding  that  there  was  due  the  com- 
plainant the  sum  of  $31,753.78,  and  directing 
that  the  defendants  pay  the  sum  out  of  such 
funds  in  their  bands  as  might  be  available 
for  that  purpose.  The  decree  contained  an 
alternative  order  that  in  case  a  sufficient 
amount  of  available  funds  to  satisfy  the  de- 
cree were  not  on  hand  the  defendants  were 
directed  to  proceed  to  collect  the  same  in  the 
manner  provided  by  the  subscription  agree- 
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menta  of  the  several  persons  composing  the 
Indemnity  company,  and  when  collected  to 
pay  the  same  over  to  complainant.  The  cir- 
cuit court  retained  Jurisdiction  ot  the  cause 
for  the  purpose  of  making  any  supplement- 
ary orders  that  might  be  necessary  to  carry 
the  decree  into  execution.  From  this  decree 
an  appeal  was  takes  by  defendants  below  to 
the  Appellate  Court  for  the  First  District, 
where  the  decree  was  in  all  respects  affirmed. 
Defendants  have  sued  out  a  writ  of  error  to 
the  Appellate  Court  for  the  purpose  of  bring- 
ing the  record  Into  review  before  this  court. 
The  Merchant  Underwriters  at  the  Indem- 
nity Exchange,  which  for  convenience  will 
hereinafter  be  called  the  Indemnity  company, 
is  an  unincorporated  association  composed 
of  corporations,  firms,  and  Individuals  for 
the  purpose  of  issuing  insurance  policies  to 
its  members  on  the  mutual  or  profit-sharing 
plan,  so  as  to  obtain  indemnity  for  loss  or 
damage  by  fire  and  lightning  at  a  lower  rate 
than  could  be  obtained  from  regular  com- 
mercial insurance  companies.  Any  person, 
firm,  or  corporation  desiring  to  become  a 
subscriber  was  required  to  execute  the  fol- 
lowing agreement: 

(a)  "The  undersigned  hereby  adopt  and 
agree  to  the  following  plan  for  maintaining 
an  ofllce  where  policies  of  fire  Insurance  may 
be  underwritten  for  the  firms,  corporations, 
and  individuals  who  have  executed  or  shall 
execute  Instruments  similar  to  this,  and  who 
are  herein  called  the  subserlbers." 

(b)  "The  manager's  duties  shall  be  to  un- 
derwrite for  the  subscribers  polices  of  In- 
surance against  loss  or  damage  by  fire  or 
lightning ;  to  make  cancellations  and  changes 
In  the  amounts  and  conditions  of  same;  to 
collect  all  sums  due  to  subscribers  by  virtue 
hereof;  to  adjust  and  settle  any  loss;  and 
to  perform  such  other  acts  In  relation  to 
such  policies  as  the  subscribers  could  them- 
selves do." 

(c)  "A  sum  which  each  subscriber  shall 
deposit  shall  gauge  his  interest  in  the  busi- 
ness, in  that  an  amount,  not  exceeding  under 
any  policy  such  sum  deposited,  shall  be  un- 
derwritten severally  for  each  subscriber. 
Such  deposit,  herein  denominated  'subscrip- 
tion,' may  be  of  any  amount  the  depositor 
may  elect,  if  a  multiple  of  $20." 

(d)  'The  committee's  duties  shall  be  to  sup- 
ervise the  business  by  adopting  proper  regu- 
lations for  the  government  of  the  manager, 
which  shall  not,  however,  conflict  with  any 
stipulations  herein ;  to  cause  all  accounts  to 
be  examined;  to  take  Into  their  charge  and 
deposit  in  bank  or  Invest  in  bonds  of  the 
United  States  the  subscriptions,  premiums, 
and  other  moneys  belonging  to  the  subscrib- 
ers, which  moneys  the  manager  shall  month- 
ly deposit  with  the  committee ;  to  pay  there- 
from such  losses  as  may  be  determined  by 
the  manager  as  having  occurred  under  poli- 
cies issued  by  him ;  and  to  pay  once  annual- 
ly to  each  subscriber  his  portion  of  the 
earned  premiums  remaining  in  their  hands 


and  the  Interest  received  by  them.  If  at 
any  time  losses  should  occur  of  any  amount 
sufilcient  to  require  for  their  payment  any 
part  of  any  subscriber's  subsci-lption,  he  shall, 
upon  demand,  pay  an  amount  adequate  to 
defray  his  portion  of  such  losses,  and  leave 
his  subscription  Intact." 

(e)  "If  any  subscriber  so  requests  of  him 
in  writing,  the  manager  shall  at  once  dis- 
continue further  underwriting  for  him,  with- 
in 30  days  thereafter  all  unexpired  insurance 
granted  for  him  shall  be  canceled  or  rein- 
sured, and  be  shall  be  paid  by  the  com- 
mitter his  portion  of  all  the  funds  in  their 
hands.  In  like  manner  the  manager  may,  at 
his  discretion,  discontinue  any  subscriber." 

(f)  "The  manager  may  deduct  from  moneys 
belonging  to  each  subscriber  a  sum  equal  to 
20  per  cent,  of  all  premiums  received  for  that' 
subscriber  under  policies  issued,  and  In  con- 
sideration of  this  per  centage  he  shall  defray 
all  expenses  Incurred  for  office  rents,  print- 
ing, stationery,  postage,  telegrams,  salaries 
of  deputies  and  clerks,  and  all  other  custom- 
ary office  and  business  expenses.  Charges. 
If  any,  on  account  of  adjustments,  taxes, 
counsel  fees.  Inspections,  and  expenses  inci- 
dent to  the  custody  of  the  funds  shall  be 
apportioned  pro  rata  among  the  subscribers." 

(g)  "The  manager  shall  commence  and 
prosecute  any  proceedings  at  law  in  con- 
nection with  any  policy  issued  by  him  which 
he  may  deem  proper,  and  may  compromise, 
settle,  or  withdraw  the  same;  also  appear 
for  the  subscribers  In  case  of  any  proceedings 
at  law  being  taken  against  them  in  connec- 
tion With  any  policy,  and  In  their  name  de- 
fend, compromise,  or  settle  same." 

(h)  "The  undersigned  have  therefore  made, 
constituted,  and  appointed,  and  by  these  pres- 
ents do  make,  constitute,  and  appoint,  Wil- 
liam Williamson,  of  Chicago,  Cook  county, 
111.,  referred  to  herein  as  the  manager,  their 
true,  sufficient,  and  lawful  attorney,  to  act 
for  them,  and  In  their  name,  place,  and  stead 
to  underwrite  policies,  and  to  perform  all 
the  other  acts  referred  to  herein  as  duties 
or  privileges  of  the  manager.  Such  powers 
may  at  any  time  be  deputed  by  him  to  an- 
other person  approved  of  by  the  committee, 
and  such  deputy  shall.  In  event  of  the  de- 
cease or  disability  of  the  manager,  assume 
that  title  and  exercise  all  the  powers  hereby 
given  to  the  manager." 

(1)  "The  committee,  who  shall  act  for  the 
undersigned,  as  above  provided,  during  each- 
calendar  year,  shall  consist  of  three  or  more 
subscribers,  or  members  of  firms  or  corpora- 
tions which  are  subscribers,  who  shall  be 
selected  by  a  majority  of  the  subscribers 
responding,  in  writing,  to  a  notification  which 
the  manager  shall  send  to  all  subscribers  on 
the  15th  day  of  each  December,  ^he  manager 
shall  be  a  member  ex  officio.  Vacancies  from 
any  cause  may  be  filled  by  a  vote  of  the  re- 
maining members;  likewise  the  number  of 
members  may  be  Increased." 

Upon  the  execution  of  the  foregoing  agree- 
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ment  the  subscriber  would  deposit  with  the 
managing  committee  $20  or  some  multiple 
thereof,  the  amount  being  left  to  the  dlscre* 
tlon  of  the  subscriber.  Having  signed  the 
agreement  and  made  his  deposit  the  sub- 
scriber was  then  entitled  to  policies  of  insur- 
ance oh  his  property  In  any  amount  he  might 
desire,  not  exceeding,  in  the  aggregate,  the 
total  amount  deposited  by  all  of  the  subscrib- 
ers. In  addition  to  making  the  deposit  the 
subscriber  paid  for  all  insurance  written  for 
him  at  the  same  rate  charged  for  like  in- 
surance by  the  standard  Are  Insurance  com- 
panies of  the  country,  less  15  per  cent  An 
account  was  opened  on  the  books  of  the  in- 
demnity company  with  each  subscriber,  in 
which  he  was  credited  with  the  amount  of 
his  deposit  and  all  premiums  paid,  less  20 
per  cent,  of  the  latter,  which  was  set  apart 
to  defray  expenses.  The  funds  thus  created 
In  the  hands  of  the  indemnity  company  were 
invested  in  United  States  bonds  or  deposited 
In  bank  at  Interest  When  a  loss  occurred  it 
was  paid  from  the  funds  on  hand  and  each 
subscriber  debited  with  his  pro  rata  share 
thereof.  Once  each  year  a  balance  was  struck, 
and  the  excess  of  premiums  and  interest  over 
current  losses  for  the  year  was  returned  to 
the  subscribers  as  a  dividend  or  profit  If 
at  any  time  the  premiums  and  interest  on 
hand  were  insufficient  to  pay  losses,  th^ 
were  paid  from  the  deposits,  and  each  sub- 
scriber was  then  called  upon  to  pay  in  money 
enough  to  restore  his  deposit  account  to -Us 
original  amount.  A  clear  conception  of  the 
method  of  doing  business  can  be  had  by  re- 
garding the  indemnity  company  as  a  corpora- 
tion in  which  the  subscribers  are  the  stock- 
holders and  the  amount  deposited  by  each 
sul)8criber  is  the  amount  of  stock  owned  by 
him. 

In  addition  to  the  method  provided  In 
clause  (e)  of  the  agreement  al>oye  set  out  in 
relation  to  the  withdrawal  of  subscribers  and 
the  cancellation  of  their  insurance,  the  poli- 
cies of  the  indemnity  company  contained  the 
following  clause:  "This  policy  shall  be  can- 
celed at  any  time  at  the  request  of  the  insur- 
ed, or  by  the  attorney  giving  five  days'  notice 
of  such  cancellation.  If  this  policy  shall  be 
canceled  as  hereinbefore  provided,  or  become 
void  or  cease,  the  premium  having  been  ac- 
tually paid,  the  unearned  portion  shall  be 
returned  on  the  surrender  of  this  policy  or 
last  renewal,  the  attorney  retaining  the  cus- 
tomary short  rate,  except  that  when  this  pol- 
icy is  canceled  by  the  attorney  by  giving  no- 
tice he  shall  retain  only  the  pro  rata  pre- 
mium." 

Defendant  in  error  Is  engaged  in  the  whole- 
sale grocery  business,  with  its  principal  of- 
fices at  Des  Moines,  Iowa.  It  conducted  a 
wholesale  ^ocery  business  at  Cedar  Rapids 
and  Sioux  City,  and  also  at  Des  Moines, 
Iowa.  3.  W.  Howell  was  secretary  of  de- 
fendant in  error,  and  his  office  was  in  Des 
Moines.  Each  of  the  bouses  of  defendant  in 
error  had  a  different  manager,  and, its  busi- 


ness was  conducted  independently  of  tlw  oth- 
er honscj.  The  accounts  of  the  different 
houses  were  kept  separately,  and  each  house 
had  Independent  charge  of  insurance  matters 
pertaining  thereto ;  each  obtaining  insurance 
and  paying  the  premiums  therefor  without 
regard  to  or  directions  from  the  head  ofllce  at 
Des  Moines.  Early  in  January,  1902,  Royal 
M.  Williamson,  deputy  manager  of  the  in- 
demnity company,  called  upon  the  secretary 
of  defendant  in  error  at  Des  Moines  and  so- 
licited the  corporation  to  become  a  member 
of  the  association.  After  considerable  corre- 
spondence and  a  number  of  personal  Inter- 
views, on  the  24tb  day  of  January,  19(^,  de- 
fendant in  error  executed  the  agreement 
above  set  out  and  made  a  deposit  of  $100 
with  the  indemnity  company.  Among  other 
things  that  were  gone  over  by  the  parties  in 
the  preliminary  negotiations  the  question 
whether  three  agreements  should  be  execut- 
ed, one  for  each  of  defendant  In  error's 
houses,  or  one  agreement  for  all  of  them,  was 
discussed.  It  was  finally  determined  that 
one  agreement  would  be  sufficient ;  that  each 
house  could  make  a  deposit  of  its  own  and 
take  out  such  insurance  as  was  needed,  and 
separate  accounts  would  be  kept  by  the  In- 
demnity company  with  each  house.  It  was 
understood  that  no  insurance  could  be  writ- 
ten for  either  of  the  branch  houses  unless  a 
deposit  was  made  by  such  house  and  all  con- 
ditions complied  with,  except  that  a  separate 
agreement  would  not  be  required  for  each 
house.  The  evidence  shows  that  the  accounts 
were  kept  separately  by  the  Indemnity  com- 
pany, and  that  each  house  made  its  subscrip- 
tion deposits  and  applied  for  and  obtained 
its  own  insurance.  It  is  shown  that  on  Janu- 
ary 23,  1902,  the  Des  Moines  house  deposited 
$100,  on  January  24th  the  Cedar  Rapids 
house  deposited  $100,  and  on  January  2oth 
the  Sioux  City  house  deposited  $200,  and  that 
on  March  5  and  May  19,  1902,  each  of  the 
houses  deposited  $100  additional,  making  a 
total  of  $300  each  for  the  Des  Moines  and 
Cedar  Rapids  houses  and  $400  for  the  Sioux 
City  house.  It  Is  shown  that  each  of  these 
deposits  was  credited  on  the  books  of  the 
indemnity  company  to  the  respective  houses 
paying  the  same,  together  with  the  amount 
of  premiums  paid  by  each  house  for  the 
policies  issued  to  it  Thereafter,  until  De- 
cember 13,  1904,  the  business  transacted  be- 
tween the  Indemnity  company  and  the  dif- 
ferent bouses  of  defendant  in  error  was  done 
directly  with  the  managers  of  the  several 
houses.  During  this  time  numerous  policies 
were  written  and  renewals  made,  and  pre- 
miums and  deposits  were  received  from  each 
of  the  houses  of  defendant  in  error. 

On  December  13,  1904,  Howell  wrote  the 
indemnity  company  as  follows;  "We  here- 
with return  to  you  policy  No.  11,849,  begin- 
ning December  15,  1904,  designed  to  renew 
our  policy  expiring  on  that  date,  as  we  do 
not  wish  to  renew  the  policy.  We  also  here- 
by give  you  notice  of  our  withdrawal  from 
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subscription  to  the  Indemnity  Ezcbaoge. 
Kindly  send  us  a  statement  of  our  accotmt 
with  you."  On  the  next  day  the  Indemnity 
company  replied  to  this  letter  as  follows :  "We 
beg  to  acknowledge  receipt  of  your  favor  of 
the  13th  Instant,  with  policy  No.  11,849  re- 
turned for  cancellation,  and  to  state  that  your 
account  will  be  liquidated  pursuant  to  the 
terms  of  the  agreement,  following  the  expira- 
tion of  the  policy."  At  the  time  of  the  above 
correspondence  the  Sioux  City  bouse  of  de- 
fendant in  error  held  six  policies  issued  by 
the  indenmlty  company,  the  aggregate  amount 
of  which  was  $30,000.  The  dates  of  expira- 
tion of  these  policies  were  in  April  and  Oc- 
tober and  intermediate  months,  1905.  On  the 
night  of  December  23,  1904,  the  property  cov- 
ered by  the  Sioux  City  policies  was  totally 
destroyed  by  fire.  It  is  admitted  that  the 
loss  largely  exceeded  the  amount  of  insur- 
ance. On  December  24th  the  defendant  in 
error  telegraphed  from  Sioux  City  notice  of 
its  loss,  and  on  January  8,  1905,  furnished 
the  plaintiffs  in  error  with  formal  proofs  of 
loss.  After  the  receipt  of  the  telegram  no- 
tifying plaintiffs  in  error  of  the  loss,  the  lat- 
ter, claiming  that  the  letter  of  defendants  In 
error  written  on  the  13th  of  December  had 
the  effect  of  canceling  all  the  policies  held  by 
defendant  in  error,  denied  liability,  made  up 
a  statement  of  defendant  in  error's  account, 
and  Inclosed  a  check  for  $571.89.  This  check 
was  returned  to  plaintiffs  in  error  with  a  re- 
quest for  an  adjustment  and  payment  of  the 
loss. 

Plaintiffs  in  error  contend  that  the  decree 
of  the  circuit  court,  and  th6  Judgment  of  the 
Appellate  Court  affirming  the  same,  should 
be  reversed,  because  a  court  of  equity  has 
no  jurisdiction  of  the  cause,  for  the  reason 
that  the  remedy  at  law  is  complete  and  ade- 
quate ;  that  defendant  in  error  has  no  cause 
of  action,  either  at  law  or  in  equity,  for  the 
reason  that  the  policies  had  been  canceled, 
and  were  therefore  not  In  force  at  the  time 
of  the  loss. 

Barger  &  Hicks,  for  plaintiffs  in  error. 
Thomas  Bates  and  George  C.  Fry,  for  defend- 
ant In  error. 

VIGKKRS.  J.  (after  stating  the  facts  as 
above).  Plaintiffs  In  error  first  contend  that, 
even  if  the  policies  were  in  full  force  at  the 
time  of  the  loss,  defendant  in  error  should 
liave  brought  a  separate  action  at  law  against 
each  of  the  500  or  600  subscribers  for  the  pro 
rata  share  that  each  was  liable  to  contribute 
to  pay  this  loss.  To  this  contention  there  Is 
more  than  one  sufficient  answer.  In  the  flrst 
place  the  language  as  well  as  the  spirit  of 
clause  (g)  in  the  agreement  shows  plainly  that 
the  subscribers  did  not  contemplate  that  they 
would  be  required  to  bring  500  or  600  suits  at 
law  in  order  to  collect  for  a  loss,  or  that  they 
would  be  called  upon  to  individually  defend 
suits  that  might  be  brought  against  them  by 
other  subscribers  for  losses.     The  hardship 


and  annoyance  which  such  a  rule  would  im- 
pose on  subacrlbers  would  deter  them  from  be- 
coming members  of  such  an  association,  and 
render  the  organization  of  associations  of  this 
character  impracticable.  The  agreement  pro- 
vides that  the  manager  ehall  "appear  for  the 
subscribers  in  case  of  any  proceedings  at  law 
being  taken  against  them  in  connection  with 
any  policy,  and  in  their  name  defend,  compro- 
mise, or  settle  the  same"  It  Is  also  the  duty 
of  the  manager  to  collect  all  sums  due  the  sub- 
scribers by  virtue  of  their  agreements,  and  it 
is  equally  bis  duty  to  adjust  and  settle  all 
losses  out  of  the  funds  paid  to  him  for  that 
purpose.  It  is  not  disputed  that  at  the  time 
this  bill  was  filed  there  were  ample  means  on 
hand  to  pay  this  loss  without  calling  upon  the 
subscribers  for  contribution.  It  thus  appears 
that  by  the  very  terms  of  the  agteement  itself 
the  manager  was  authorized  to  represent  all 
of  the  subscribers  in  any  litigation  that  might 
be  brought  In  which  they  were  mutually  con- 
cerned. The  agreement  clearly  constituted 
the  manager  the  agent  of  all  the  subscribers, 
to  represent  them,  both  in  and  out  of  court. 
In  the  settlement  of  any  litigation  or  other 
difference  that  might  arise.  A  suit  against 
the  manager  in  his  representative  capacity  is, 
in  effect,  a  .suit  against  the  subscribers,  and  a 
judgment  or  decree  against  him  will  bind 
them  to  the  extent  that  they  are  liable  to  con- 
tribute towards  its  payment.  We  are  clearly 
of  the  opinion  that  the  manager  represents  all 
the  subscribers,  and  that  a  judgment  against 
him  in  an  action  at  law  or  a  decree  in  an  ac- 
tion in  equity  is  binding  upon  the  Indemnity 
company. 

If  there  were  no  express  clause  in  the  agree- 
ment authorizing  the  manager  to  appear  for 
and  represent  all  the  subscribers  In  litigation 
against  the  members,  it  would  stIU  not  be  nec- 
essary in  an  equitable  proceeding  against  the 
association  to  make  all  of  its  members  parties 
and  serve  them  with  process.  In  such  case 
the  rule  that  all  persons  Interested  in  the  sub- 
ject-matter in  controversy  should  be  made 
parties  would  not  apply,  but  the  case  would 
be  controlled  by  an  exception  to  that  rule 
that,  where  the  parties  are  numerous,  and  it 
is  impracticable  to  bring  them  all  before  the 
court,  service  upon  a  part  to  act  for  the  other 
meml>er8  of  the  association  as  well  as  toe 
themselves  will  be  a  sufficient  service  upon 
the  whole.  OuUfoil  v.  Arthur,  158  111.  600,  41 
N.  E.  1009;  Fltzpatrick  v.  Ruttw,  160  111. 
282,  43  N.  E.  392;  Story's  Eq.  PI.  8  HI.  There 
are  many  cases  to  be  found  where  suits  in 
equity  have  been  sustained  against  voluntary 
unincorporated  associations  where  service  was 
had  upon  some  agent,  committee,  manager,  or 
trustee,  who  in  some  sense  might  be  said  to 
represent  the  body  of  the  membership.  In 
view  of  the  fact  that  the  manager  in  the  case 
at  bar  is  expressly  authorized  and  empowered 
to  r^resent  the  subscribers  in  all  litigation 
that  may  arise  In  relation  to  any  poli<7,  we 
do  not  think  that  the  jurisdiction  of  a  court 
of  equity  can  be  sustained  on  the  ground  that 
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It  will  prevent  a  multiplicity  of  BUlts  at  law, 
since,  as  already  pointed  out,  a  multiplicity 
of  suits  is  obviated  by  the  express  terms  of 
the  agreement 

Plaintiffs  in  error  seek  to  maintain  the  prop- 
osition that,  since  the  relation  of  the  parties, 
as  well  as  the  relief  sought.  Is  purely  legal, 
equity  has  no  Jurisdiction.  Defendant  in  er- 
ror seeks  to  uphold  the  jurisdiction  of  equity 
on  the  ground  that  the  case  falls  within  the 
exclusive  jurisdiction  of  a  court  of  equity. 
Neither  of  these  contentions  Is  sound.  In  our 
opinion  the  case  belongs  to  that  class  where 
both  the  primary  rights  and  the  relief  sought 
are  purely  legal,  and  therefore  cognizable  in 
a  court  of  law,  but  of  which  a  court  of  equity 
will  take  Jurisdiction  on  the  ground  that,  ow- 
ing to  the  methods  of  procedure  and  the 
means  available  to  carry  its  decrees  Into  ex- 
ecution. Its  remedies  are  more  adequate,  com- 
plete, and  prompt  than  those  afforded  by  a 
court  of  law.  Defendant  in  error  in  the  case 
at  bar  Is  the  holder  of  six  policies  of  insur- 
ance on  which  it  claims  a  liability  against 
plaintiffs  in  error  on  account  of  the  loss  of  its 
goods  by  fire.  There  is  nothing  In  the  charac- 
ter of  the  rights  or  In  the  ultimate  relief 
sought  that  distinguishes  this  case  from  any 
other  daim  under  an  insurance  policy  for  loss. 
It  would  be  a  very  unusual  state  of  facte  if 
one  holding  a  fire  insurance  policy  could  not 
maintain  an  action  at  law  thereon  to  recover 
for  a  loss.  We  see  no  reason  for  holding  that 
the  policies  involved  In  this  suit  might  not  be 
sued  on  In  a  court  of  law.  It  does  not  follow, 
however,  that  because  the  case  Is  one  In  which 
a  remedy  at  law  is  afforded  equity  will  not 
also  take  jurisdiction  of  the  same  state  of 
facta  to  afford  the  same  redress.  If  the  rem- 
edy in  equity  Is  more  adequate  because  of 
some  special  circumstance  of  the  situation, 
the  Jurisdiction  of  equity  will  be  sustained. 
In  the  case  at  bar  the  ultimate  relief  sought 
Is  the  satisfaction  of  a  legal  demand,  but  this 
demand  is  to  be  paid  out  of  a  particular  fund 
created  or  to  be  created  by  contributions  made 
by  a  large  number  of  persons,  which  Is  either 
in  the  hands  of  the  manager  or  is  to  be  col- 
lected by  him  from  the  subscribers.  It  may 
become  necessary  before  the  decree  is  sausfled 
to  require  the  manager  to  perform  some  or  all 
of  the  personal  duties  which  he  has  assumed 
In  respect  to  the  collection  and  disbursement 
of  the  funds  of  the  Indemnity  company.  If 
so,  the  procedure  in  courts  of  equity  is  pecul- 
iarly well  adapted  to  enforce  the  performance 
of  any  personal  act  required  of  plaintiffs  In 
error  in  order  to  obtain  satisfaction  of  the  de- 
cree. One  of  the  oldest  maxims  of  equity  is 
that  it  acts  in  personam — not  in  rem.  A  de- 
cree in  chancery  speaks  In  words  of  command 
to  the  defendant,  but  to  carry  it  Into  effect 
some  personal  act  of  the  defendant  is  re- 
quired. For  instance,  equity  determines  that 
one  party  Is  the  owner  of  the  equitable  title 
to  land,  and  decrees  that  a  conveyance  shall 
be  made  by  the  holder  of  the  legal  title  there- 
ot    Such  a  decree  does  not  ex  proprlo  vlgore 


vest  the  title.  The  personal  act  of  the  defend- 
ant, or  some  one  for  him,  in  making  the  con- 
veyance, is  necessary  to  carry  the  decree  into 
effect  1  Pom.  §  428  et  seq.  A  court  of  equity 
has  all  the  powers  of  a  law  court  to  enforce 
its  decrees  by  an  execution  against  the  prop- 
erty of  the  defendant  In  addition  to  the  usu- 
al process  of  execution  against  the  goods, 
chattels,  lands,  and  tenements  of  the  defend- 
ant, a  court  of  equity  may,  if  necessary,  at- 
tach the  defendant  and  enforce  a  compliance 
with  its  decree  by  fine  or  imprisonment,  one 
or  both,  or  may  direct  a  sequestration  for  dis- 
obedience to  Its  decrees.  Hurd's  Rev.  St. 
1905,  c.  22,  g  47.  By  the  flexibility  of  Its  pro- 
cedure and  the  scope  of  remedies  it  is  autlx>r- 
Ized  to  employ  to  secure  satisfaction  of  its-de- 
crees, courts  of  equity  are  peculiarly  well 
equipped  to  furnish  complete  and  adequate 
relief  in  cases  of  this  character.  There  Is  a 
legal  obligation  at  the  foundation  of  the  suit, 
but  difficulties  may  arise  out  of  the  manner 
in  which  the  obligation  rests  upon  the  persons 
or  property  of  plalntlfts  in  error  or  in  the  ef- 
ficiency of  the  process  belonging  to  the  law 
court  which  makes  the  legal  remedy  inade- 
quate. Wylle  v.  Coxe,  15  How.  (U.  S.)  416,  14 
I*  Ed.  763;  Barber  v.  Barber,  21  How.  (U. 
S.)  582,  16  L.  Ed.  226.  In  Weymouth  v.  Boy- 
er,  1  Ves.  Jr.  416,  Mr.  Justice  Buller  says: 
"We  have  the  authority  of  Lord  Hardwlcke 
that.  If  a  case  was  doubtful,  or  the  remedy  at 
law  difficult,  we  would  not  pronounce  against 
the  equity  jurisdiction.  This  same  principle 
has  been  laid  down  by  Lord  Bathurst"  See 
Society  of  Shakers  v.  Watson,  68  Fed.  730, 
16  C.  C.  A.  632.  We  have  no  doubt  of  the  jur- 
isdiction of  a  court  of  equity  under  the  facta 
disclosed  here. 

Plaintiffs  in  error  insist  that  the  poUcIea 
sued  on  were  canceled  by  the  letter  of  defend- 
ant in  error  written  December  18,  1904.  This 
contention  cannot  be  sustained.  Even  if  the 
letter  relied  on  as  effecting  a  cancellation  is 
considered  applicable  to  the  policies  issued  to 
the  Sioux  City  house,  still  such  letter  would 
not  ipso  facto  cancel  the  policies,  but  would 
only  work  a  cancellation  at  the  expiration  of 
30  days,  or  prior  to  that  time  in  case  plaintiffs 
in  error  reinsured  the  risks  or  returned  the 
premium  and  took  up  the  policies.  It  Is  also 
to  be  noted  that  the  letter  of  December  13tb 
was  only  a  notice  of  an  intention  to  withdraw 
from  the  subscrlbership  to  the  Indemnity  Ex- 
change. There  was  nothing  said  In  the  letter 
In  regard  to  the  cancellation  of  the  policies. 
Policy  No.  11,848,  which  was  returned  with 
the  letter,  was  a  policy  designed  as  a  renew- 
al of  a  policy  expiring  on  that  date.  This 
policy  was  never.  In  fact.  In  force,  and.  If  it 
had  been.  It  bad  nothing  to  do  with  the  Sioux 
City  property.  The  notice  of  an  intention  to 
withdraw  as  a  subscriber  would  not  in  and 
of  Itself  terminate  unexpired  policies.  Under 
clause  (e)  of  the  agreement  the  manager,  when 
requested  by  the  subscriber,  would  at  once 
discontinue  further  underwriting  for  him,  and 
within  30  days  thereafter  It  is  provided  all 
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unexpired  Insurance  shall  be  canceled  or  re- 
insured and  tbe  subscriber  shall  be  paid  by 
the  committee  his  portira  of  all  funds  In  tiielr 
hands.  After  the  receipt  of  the  letter  of  De- 
cember 13th  nothing  whatever  was  done  by 
the  plaintiffs  in  error  until  after  the  fire, 
when  they  sought  to  treat  the  policies  as 
canceled.  The  occurrence  of  tbe  fire  fixed  the 
liability  of  plaintiffs  la  error,  and  it  was  too 
late  th«i  to  attempt  to  treat  the  policies  as 
baring  been  canceled  on  the  13th. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  Appellate  Court  for  tbe  First  Dis- 
trict is  affirmed. 

Judgment  afilrmed. 


(234  III.  106) 


RBAD  V.  BOTLB. 


(Bnpreme  Court  of  Illinois.     AprD  23,   lOOS.) 

COTTBTS— APPSAI.  —  DKCISIONB    REVIEW  ABLB— 

Decisions  of  Intebmediate  Courts. 

Practice  Act  1907,  §  121  (Laws  1907,  p. 
468),  provides  that  in  certain  cases,  and  in  all 
other  cases  where  the  sum  in  controversy  shall 
exceed  $1,000,  which  shall  be  heard  in  the  Ap- 
pellate Court,  if  there  be  judgment  of  affirmance, 
or  if  final  judgment  be  rendered,  or  if  tbe  judg- 
ment be  such  that  no  further  proceedings  can 
be  had  in  the  court  below,  except  to  carry  into 
effect  tbe  mandate  of  the  Appellate  Court,  auy 
party  may  remove  the  same  to  the  Supreme  Court. 
Section  119  (page  467)  provides  that,  if  a  majority 
of  the  Appellate  Court  shall  be  of  the  opinion  that 
a  case  decided  by  tbem  in  which  an  appeal  from 
the  Appellate  Court  to  the  Supreme  Court  *•!« 
not  allowed  by  this  act"  involves  questions  of 
importance,  they  may  grant  an  appeal.  In  an 
action  for  attorney's  fees,  plaintiff  recovered 
judgment  for  over  $1,000,  which  judgment  the 
Appellate  Court  reversed,  and  remanded  the 
case  to  the  superior  court  without  any  specific 
directions.  Held,  that  the  provision  of  section 
119,  "is  not  allowed  by  this  act,"  applied  to  that 
class  of  cases  only  in  which  the  Appellate  Court 
entered  a  final  judgment,  and  in  which  no  right 
to  have  the  judgment  reviewed  by  the  Supreme 
Court  is  conferred  by  section  121.  and  that  the 
case  in  question  did  not  fall  within  that  class 
for  the  reasons  that  the  amount  involved  exceed- 
ed $1,000,  and  the  judgment  of  the  Appellate 
Court  was  not  determinative  thereof,  and  hence 
an  appeal  wonld  not  lie  from  tbe  Appellate 
Court,  on  a  certificate  of  importance,  to  tbe  Su- 
preme Court 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County ;  Ben  M.  Smith,  Judge. 

Action  by  Frederick  P.  Read  against  Mar- 
garet H.  Boyle.  From  a  Judgment  of  tbe  Ap- 
pellate Court  reversing  the  judgment  of  tbe 
superior  court  for  plaintiff,  plaintiff,  on  a  cer- 
tificate of  Importance  granted  by  the  Appel- 
late Court,  appeals  to  the  Supreme  Court 
Appeal  dismiss^. 

F.  P.  Read  (Elbrldge  Hanecy,  of  counsel), 
for  appellant  Wlckett,  Meier  &  Booth  (D.  S. 
Wegg,  of  counsel),  for  appellee. 

SCOTTT,  J.  Frederick  P.  Read  recovered  a 
Judgment  In  the  superior  court  of  Cook  coun- 
ty against  Margaret  H.  Boyle  in  tbe  sum  of 
$9,197.71  for  attorney's  fees.  Mrs.  Boyle  ap- 
pealed to  the  Appellate  Court  for  the  First 


District  That  court  held  that  tbe  proof 
made  by  Read  was  lacking  in  an  essential 
particular,  and  reversed  the  Judgment  for 
the  reason  that  one  of  the  instructions  given 
at  his  request  authorized  a  recovery  not- 
withstanding the  alleged  failure  of  tbe  proof, 
and  remanded  the  cause  to  tbe  superior  court 
without  auy  specific  directions.  Read  pray- 
ed an  appeal  from  that  Judgment  of  the  Ap- 
pellate Court  to  this  court  The  Appellate 
Court  granted  a  certificate  of  importance  and 
allowed  the  appeat,  and  the  case  Is  now  be- 
fore us. 

Appellee  insists  that  tbe  law  does  not  au- 
thorize an  appeal  from  the  Judgment  which 
was  entered  by  tbe  Appellate  Court.  Had 
no  appeal  been  taken  from  that  Judgment, 
the  case  could  have  been  redocketed  In  the 
superior  court,  and  would  have  then  stood 
for  trial  before  a  Jury  in  tbe  ordinary 
course.  The  Judgment  entered  in  the  Appel- 
late Court  was  not  final  In  its  character,  and 
was  not  such  that  no  further  proceedings 
could  be  had  In  the  superior  court  except  to 
carry  into  effect  the  mandate  of  tbe  Appel- 
late Court  Section  121  of  the  practice  act 
of  1907  (Laws  1907,  p.  468)  provides:  "In 
all  criminal  cases  and  In  all  cases  where  a 
franchise  or  a  freehold,  or  tbe  validity  of  a 
statute  la  involved,  and  in  all  other  cases 
where  the  sum  or  value  In  the  controversy 
shall  exceed  one  thousand  dollars  ($1,000)  ex- 
clusive of  costs,  which  shall  be  heard-  in  any 
of  the  Appellate  Courts  upon  errors  assign- 
ed, if  the  Judgment  of  the  Appellate  Court 
be  that  the  order.  Judgment  or  decree  of  the 
court  below  be  afilrmed,  or  if  final  Judgment 
or  decree 'be  rendered  therein  In  the  Appel- 
late Court;  or  if  the  Judgment,  order  or  de- 
cree of  the  Appellate  Court  be  such  that  no 
further  proceedings  can  be  had  In  the  court 
below,  except  to  carry  into  effect  the  man- 
date of  the  Appellate  Court,  any  party  to 
such  cause  shall  be  permitted  to  remove  tbe 
same  to  the  Supreme  Court  by  appeal  or  writ 
of  error,  in  the  same  manner  as  provided 
fbr  appeals  to  said  Appellate  Court:  Pro- 
vided, that  such  appeal  may  be  prayed  for 
at  any  time  (within  twenty  days  after  the 
rendition  of  such  Judgment,  order  or  decree) 
whether  such  Appellate  Court  be  in  session 
or  not,  and  if  such  appeal  shall  be  prayed 
for  in  vacation,  any  one  or  more  of  the  said 
Judges  of  such  Appellate  Court  may  make 
and  sign  all  orders  necessary  for  tbe  per- 
fecting of  such  appeal,  and  the  clerk  shall 
enter  up  such  orders  as  part  of  the  record 
in  the  case:  And,  provided,  further,  that  in 
all  cases  where  the  Judgment,  order  or  de- 
cree is  for  the  recovery  of  money,  only.  If  the 
judgment,  order  or  decree  of  the  Inferior  or 
Appellate  Court  be  affirmed  by  the  Supreme 
Court,  or  the  appeal  or  writ  of  error  be  dis- 
missed, the  Supreme  Court  may  enter  Judg- 
ment against  tbe  appellant  or  plaintiff  In  er- 
ror for  damages,  not  exceeding  ten  (10)  per 
centum  on  the  amount  of  the  Judgment  re- 
covered, and  shall  award  execution  therefor 


Digitized  by 


Google 


712 


84  NOBTHBASTERN  RBPORTEB. 


aiL 


as  on  other  judgments."  Section  119  of  the 
same  act  (Laws  1907,  p.  467),  after  reciting 
that  certain  causes  may  be  removed  from 
the  Appellate  Court  to  the  Supreme  Court 
by  appeal  or  writ  of  error,  continues:  "And 
If  a  majority  of  the  Justices  of  the  Appellate 
Court  shall  be  of  opinion  that  a  case  decided 
by  them.  In  which  an  appeal  or  writ  of  error 
from  the  Appellate  Court  to  the  Supreme 
Court  to  review  the  Judgment,  order,  or  de- 
cree of  the  Appellate  Court  is  not  allowed 
by  this  act.  Involves  questions  of  law  of  such 
importance,  either  on  account  of  principal 
or  collateral  Interests,  as  that  It  should  be 
passed  ui>on  by  the  Supreme  Court,  they  may 
in  such  case  grant  an  appeal  to  the  Supreme 
Court  on  petition  for  that  purpose  present- 
ed to  the  court  In  term  or  to  two  of  the  Jus- 
tices in  vacation,  within  twenty  days  after 
the  entry  of  the  Judgment,  order  or  decree 
of  the  Appellate  Court,  in  which  case  the 
said  Appellate  Court  or  two  of  the  Justices 
thereof,  as  the  case  may  be,  shall  certify  to 
the  Supreme  Court  the  ground  of  granting 
such  appeal." 

Appellant's  contention  Is  that  this  case  is 
one  of  that  class  In  which  a  writ  of  error 
from  this  court  to  the  Appellate  Court  or  an 
appeal  from  the  Appellate  Court  to  this  court 
"is  not  allowed  by  this  act,''  within  the 
meaning  of  that  provision  of  section  119, 
supra,  above  quoted.  It  Is  first  to  be  observ- 
ed thart,  if  the  words  In  that  part  of  section 
119  above  set  out  be  accorded  their  literal 
meaning,  that  provision  la  of  very  doubtful 
significance.  It  gives  the  right  to  appeal 
or  the  right  to  a  writ  of  error  where  an  ap- 
peal or  writ  of  error  "is  not  allowed  by  this 
act."  If  by  virtue  of  this  provision  of  the 
act  the  present  case  may  be  appealed  to  this 
court  at  this  time.  It  Is  apparent  that  it 
would  come  here  by  virtue  of  the  provisions 
of  that  act,  and  It  therefore  would  not  be 
a  case  In  which  an  appeal  "Is  not  allowed 
by  this  act"  On  the  contrary,  It  would  be 
a  case  in  which  the  appeal  was  allowed  by 
that  act  The  provision  in  question  attempts 
to  give  the  right  of  review  In  certain  cases. 
There  is  no  attempt  to  extend  the  right  to 
have  a  cause  reviewed  so  that  we  would 
have  Jurisdiction  to  consider,  upon  appeal 
or  writ  of  error,  a  Judgment  of  the  Appel- 
late Court  which  was  not  of  such  character 
as  to  finally  fix  the  rights  of  the  parties  in 
regard  to  the  subject-matter  of  the  contro- 
versy. The  provision  applies  to  "a  case"  In 
which  an  appeal  from  the  Appellate  Court 
to  this  court  or  writ  of  error  from  this  court 
to  the  Appellate  Court  "Is  not  allowed  by 
this  act"  The  expression,  "is  not  allowed 
by  this  act,"  was.  we  think.  Intended  to  point 
out  that  class  of  cases  only  in  which  the  Ap- 
pellate Court  enters  a  Judgment,  order,  or  de- 
cree determinative  of  the  controversy  and  In 
which  no  right  to  have  the  Judgment,  order, 
or  decree  of  the  Appellate  Court  reviewed  by 
this  court  is  conferred  by  section  121,  supra. 
This  case  does  not  fail  within  that  class  for 


two  reasons:  (1)  The  amount  involved  In 
the  controversy  exceeds  $1,000,  exclusive  of 
costs;  and  (2)  the  Judgment  of  the  Appel- 
late Court  standing  without  review  ts  not  de- 
terminative of  the  litigation.  We  Intimate 
no  opinion  upon  the  merits  of  the  case. 

The  appeal  will  be  dismissed. 

Appeal  dismissed. 


(m  111.  MSI 
FLOTO  V.  FliOTO. 
(Supreme  Court  of  Illinois.     April  23,  19(K.) 

1.  Wills— Contest  — Tbial— Scope  of  Evi- 
dence IN  REBirrTAL. 

In  a  proceeding  to  set  aside  a  will  on  the 
ground  of  testamentary  incapacity,  where  con- 
testant first  brings  out  evidence  that  decedent 
had  unfounded  delusions  as  to  his  wife's  infidel- 
ity, based  upon  reports,  it  was  proper  to  allow 
proponent  to  show  in  rebuttal  that  after  invep- 
tigation  he  believed  the  reports  unfounded. 

2.  Teial — Scope  of  Evidence  in  REBUiTAir- 
Discretion  of  Coubt. 

Even  if  testimony  should  liave  been  intro- 
duced as  a  part  of  proponent's  testimony  in 
chief,  it  is  not  reversible  error  to  permit  it  to 
be  given  in  rebuttal,  smce  the  order  of  introdu- 
cing proof  rests  largely  in  the  discretion  of  the 
trial  court,  and  should  be  so  exercised  that  nei- 
ther party  will  be  taken  by  surprise  or  deprived 
of  an  opportunity  without  notice  to  introduce 
evidence  In  contradiction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  DIe 
vol.  46,  Trial,  gj  146-155.] 

3.  Wills  —  Testamentary  Capacity— Admjr- 
siBiLiTT  OF  Evidence— Dbclabations  of 
Testator. 

In  a  will  contest,  prior  declarations  of  a 
testator,  or  prior  wills,  are  inadmissible  to  vary 
or  control  the  operation  of  the  contested  will. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49.  WilU,  Sf  133,  134.1 

4.  Same— VALiDrrY— Undue  Influence— Evi- 
dence. 

Undue  influence  to  avoid  a  will  must  be  di- 
rectly connected  with  its  execution  and  operate 
at  the  time  it  is  made,  and  hence  evidence  that 
testator  seven  years  before  the  execution  of  the 
will  revoked  an  order  for  a  tombstone  for  his 
first  wife  is  incompetent  to  show  undue  influ- 
ence on  the  part  of  the  second  wife  in  the  exe- 
cution of  the  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §§  403-414.] 

5.  Saue. 

Evidence  examined,  and  held  not  to  show 
that  a  will  was  executed  as  a  result  of  undue 
influence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  421-437.] 

6.  Same— Instructions— Undue  PsoinNENCE 
TO  Certain  Pacts. 

Where  letters  and  statements  of  testator 
were  admitted  in  a  will  contest  as  bearing  on 
the  condition  of  iiis  mind,  it  was  proper  for  the 
court  to  instruct  that  tie  evidence  might  be 
considered  only  as  bearing  on  the  condition  of 
testator's  mind,  and  not  as  tending  to  prove 
the  truth  of  the  letters  and  statements. 

7.  Tbial— Rkfusbd  Requests  Embbaokd  in 
Instbuctions  Given. 

The  refusal  to  pve  a  proper  requested  in- 
struction is  not  prejudicial  when  its  substanc<« 
is  emtiodied  in  an  instruction  given. 

[Ed.  Note.— For  cases  in  point  see  Cmt  Dig. 
vol.  46,  Trial,  §§  651-658.] 

Appeal  from  Circuit  Court,  Ogle  County; 
Oscar  E.  Heard,  Judge. 


Digitized  by 


Google 


mo 


FLOTO  T.  FLOTO. 


713 


BUI  by  Cbarles  Floto  against  Margaret 
Fk>to,  administratrix  of  Ernst  Floto,  to  set 
aside  the  will.  From  a  decree  for  proponent, 
contestant  appeals.    Affirmed. 

Franc  Bacon  and  Joseph  Sears,  for  appel- 
lant J.  C.  Seyster  and  M.  H.  Eakle,  for  ap- 
pellee. 

CARTER,  J.  Tbla  Is  an  appeal  from  a  de- 
cree of  the  circuit  court,  of  Ogle  county  0nd- 
Ing  that  tbe  Instrument  in  controversy  was 
the  last  will  and  testament  of  Ernst  Floto, 
deceased.  The  wUl  was  ordered  admitted  to 
probate  In  the  county  court  of  that  county 
June  14,  1900,  and  on  appeal  to  this  court 
that  order  was  set  aside  upon  jurifldictlona] 
grounds.  Floto  t.  Floto,  213  111.  438,  72  N. 
B.  1092.  The  will  having  thereafter  been 
again  admitted  to  probate  In  the  said  county 
court,  a  bin  In  chancery  was  filed  to  the 
January  term.  1905,  of  said  circuit  court,  ask- 
ing that  the  will  be  set  aside  on  the  ground 
of  testamentary  Incapacity  and  undue  influ- 
ence. Tbe  first  two  trials  resulted  in  a  dis- 
agreement of  the  jury  in  each  case.  On  this 
trial  tbe  conrt  took  from  the  Jury  tbe  ques- 
tion of  undue  influence,  and  tbe  Jury  found 
that  the  document  In  question  was  tbe  last 
will  and  testament  of  said  Floto  and  that  he 
was  of  sound  mind  and  memory. 

Ernst  Floto  died  AprU  17,  1900,  of  pneu- 
monia, aged  about  80  years.  He  and  his  first 
wife  had  lived  In  Ogle  county  on  a  farm  for 
many  years.  Afterwards  he  moved  to  For- 
reston,  wlwre  she  died.  Very  shortly  titere- 
after  he  married  appellee.  Testator  left  no 
cliildren  surviving  him  by  either  marriage. 
Appellant  is  a  nephew.  Testator  accumulat- 
ed property  valued  at  about  $25,000,  most  of 
whlcii  was  loaned  out  on  notes  and  mort- 
gages, but  be  owned  a  small  amount  of  real 
estate.  Some  29  witnesses  testified  on  behalf 
of  the  proponent  of  tbe  will  that  in  their 
opinion  Floto  was  of  sound  mind  and  memory 
when  he  executed  the  instrument.  Most  of 
these  had  been  bis  friends  and  neighbors  for 
a  considerable  length  of  time ;  some  had  bor- 
rowed money  from  or  transacted  other -busi- 
ness with  blm.  The  testimony  of  aU  these 
witnesses  was  to  the  effect  that  Floto  was 
well  able  to  take  care  of  himself  in  all  these 
transactions;  could  compute  Interest  with 
ease  and  accuracy,  and  was  a  business  man 
of   considerable   shrewdness. 

The  will  was  drawn  In  January,  1900,  by 
Cyrus  Bllllg,  a  Justice  of  tbe  peace,  who  tes- 
tified that  Floto  spoke  to  him  about  drawing 
a  will,  whereupon  tbe  witness  told  Floto  to 
go  borne  and- Jot  down  what  be  wanted  in  it. 
The  witness  testified  that  at  this  time  Floto 
told  him  be  wanted  to  give  all  his  property 
to  Ills  wife.  Several  days  later  the  witness 
went  to  tbe  bouse  and  Floto  gave  him  a  paper 
written  in  English,  stating  that  be  wanted  all 
this  property  willed  to  his  wife,  Margaret 
Floto.  The  witness  testified  that  he  there- 
upon sat  down  and  drew  the  will  in  accord- 


ance with  tbe  request  of  tbe  testator,  and  aft- 
er it  bad  been  read  to  him  tbe  witness  and 
Floto  went  to  a  nelghtwring  hardware  store, 
where  both  the  proprietors,  at  Floto's  request, 
signed  the  will  as  witnesses.  Bllllg  further 
testified  that  api>ellee  was  in  the  bouse  with 
her  husband  at  tbe  time  the  will  was  drawn, 
but  he  was  not  sure  whether  she  was  in  the 
room  when  he  read  the  will  to  testator ;  that 
he  could  not  say  whether  she  was  or  not ;  that 
no  one  else  was  in  tbe  room  at  that  time. 
There  was  no  testimony  introduced  of  any 
kind  to  show  that  appellee  Interfered  or  took 
part  in  any  way  with  the  making  or  attesta- 
tion of  the  will. 

The  main  points  in  tbe  testimony  of  appel- 
lant, relied  upon  to  show  unsoundness  of 
mind  or  undue  Infiuence,  are  as  follows:  In 
1892  tbe  witness  Flachtmeler,  a  dealer  in 
monuments,  contracted  with  Floto  for  a  .stone 
to  be  erected  at  the  grave  of  tbe  first  wif& 
Thereafter  appellee  called  the  witness  into 
the  honse  as  he  was  passing,  and  Floto'  inr 
formed  him  that  be  had  decided  his  first  wife 
was  not  worthy  of  a  gravestone,  and  he  did 
not  want  it  put  up.  The  witness  persuaded 
him  to  change  bis  mind  and  have  it  put  up, 
but  appellee  again  called  him  into  tbe  bouse 
alMut  two  weeks  later,  whereupon  Floto  in- 
sisted on  paying  for  tbe  stone  but  said  he  did 
not  wish  to  have  It  put  up.  It  was  never 
erected.  Tbe  Inscription  to  be  placed  on  tbe 
monument  gave  the  date  of  tbe  first  Mrs, 
Floto's  death  as  October  3,  1892.  The  testi- 
mony of  Flachtmeler  was  ruled  out  by  the 
court,  and  tbe  Jury  were  instructed  not  to 
consider  it  as  in  evidence.  Appellant  also 
offered  to  prove  by  tbe  official  marriage  rec- 
ord that  Floto  married  Ids  second  wife  Octo- 
ber 25,  1892,  whidi  would  be  less  Qian  a 
month  after  tbe  death  of  bis  first  wife,  as 
shown  on  tbe  inscription  on  tbe  tombstone. 
Two  witnesses  testified  that  Gyrus  BiUig  had 
stated  it  was  undoubtedly  the  undue  influenc« 
of  appellee  that  caused  the  making  of  the  will 
in  that  form.  Bllllg  denied  that  he  had  so 
stated.  Meyers,  a  liveryman,  testified  that 
Floto  told  him  that  be'liad  written  three  or 
four  wills  and  appellee  bad  made  him  tear 
them  up;  that  she  had  given  him  a  bad  dis- 
ease ;  that  she  wanted  a  piano,  and  stated  that 
unless  he  gave  it  to  her  she  would  go.  and 
sit  on  the  railroad  track  and  let  the  train  run 
over  her;  that  on  two  of  these  occasions  Floto 
was  crying  while  talking  about  these  matters. 
This  witness  did  not  think  him  of  sound  mind 
at  tbe  time  of  these  conversations,  but  did  not 
appear  to  be  willing  to  testify  that  be  was  of 
unsound  mind  except  at  tbe  time  be  was  in 
tbe  livery  barn.  Nicodemus,  tbe  night  watcb- 
man  at  Forreston,  stated  that  one  night  in 
1898  Floto  asked  his  assistance  in  locating 
appellee ;  that  together  they  searched  for  her 
about  tbe  town;  that  Floto  was  then'  very 
much  excited,  and  his  mind  was  not  sound 
at  the  time  the  witness  saw  him.  This  wit- 
ness testified  that  on  the  former  bearing  of 
the  will,  about  a  year  before,  he  bad  stated 
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In  this  same  case,  when  asked  what  he 
thought,  that  he  had  not  thoroughly  made  up 
his  mind  as  to  whether  Floto's  mind  was  un- 
sound. Henry  Paul,  a  nephew  of  Floto's  first 
wife,  testified  that  Floto  stated,  five  or  six 
months  before  his  death,  that  he  had  con- 
tracted a  disease  from  appellee.  This  wit- 
ness testified  that  he  would  not  take  his  oath 
that  Floto's  mind  was  sound,  yet  the  public 
might  not  notice  any  unsoundness.  He  also 
testified  that  on  two  occasions  while  talking 
with  Floto  about  bis  troubles  he  (Floto)  had 
had  a  crying  spell.  He  stated  that  he  would 
not  swear  that  Floto  did  or  did  not  have 
mind  enough  to  transact  business  affairs.  A 
letter  from  testator  was  admitted  in  eyidence, 
in  which  he  stated,  with  considerable  detail, 
circumstances  which  he  evidently  considered 
suspicious  as  to  bis  wife's  conduct  with  a 
man  doing  carpenter  work  about  the  house  in 
the  summer  of  1899 ;  also  a  letter  written  by 
testator  to  his  brother  and  sister-in-law,  in 
which  he  accused  his  wife  of  infidelity  and 
stated  that  it  was  coming  to  a  divorce.  Both 
appellee  and  the  man  in  question  testified  on 
the  stand  that  there  was  no  truth  in  the  char- 
ges. Appellee  also  testified  that  she  had  nev- 
er given  her  husband  a  bad  disease.  The  tes- 
timony showed  that  Floto  caused  to  be  drawn 
op  several  other  wills  than  the  one  here  in 
question.  One  of  these  left  the  bulk  of  his 
property  to  bis  brother,  Louis,  and  the  bal- 
ance to  appellee.  Another  left  apiiellee  an 
annuity  of  $400  per  year  and  the  balance  to 
the  testator's  nephews  and  nieces.  None  of 
these  wills  were  admitted  in  evidence.  Ap- 
pellant also  offered  a  letter  from  testator  dat- 
ed April  1,  1895,  recounting  his  domestic 
quarrels  with  his  wife  and  stating  his  Inten- 
tion to  dispose  of  bis  property,  giving  about 
$14,000  to  his  nephews  and  nieces  and  the 
balance  to  his  wife.  A  letter  was  also  offered 
from  Floto,  dated  July  28,  1895,  of  the  same 
general  tenor  as  the  one  Jnst  mentioned ;  al- 
so one  dated  October'  24,  1898,  speaking  of 
dividing  his  property  among  the  nephews  and 
nieces,  with  a  provision  for  $400  per  year  to 
be  paid  to  the  widow.  These  last  three  let- 
ters were  not  admitted  in  evidence  and  were 
not  read  to  the  jury.  Dr.  Harland  was  asked 
a  hypothetical  question  dealing  largely  with 
the  fact  that  the  man  in  question  charged  his 
wife  with  infidelity  without  cause  and  made 
a  large  number  of  wills  during  the  last  years 
of  his  life.  The  doctor's  answer  was  that  he 
did  not  consider  such  a  man  to  be  of  sound 
mind  and  memory.  Dr.  Overfleld  was  asked 
the  same  question  and  gave  a  like  answer. 
These  witnesses  stated  one  of  the  symptoms 
of  senile  dementia  to  be  that  the  patient  was 
not  cleanly  in  his  habits.  All  the  testimony 
goes  to  show  that  Floto  was  neat  and  clean 
In  appearance  and  upright  in  carriage.  This 
constitutes  substantially  all  the  testimony 
Introduced  on  t>ehalf  of  appellant.  Several 
other  witnesses  took  the  stand,  bnt  such  of 
their  testimony  as  was  material  was  along 
the  same  general  lines  as  above  ^et  forth. 


On  rebuttal  Jacob  Swank  testified  that  in 
the  latter  part  of  1899  Floto  called  him  in- 
to his  residence  and  stated  that  he  had  In- 
vestigated certain  reports  in  regard  to  ap- 
pellee's infidelity  and  found  tbem  untrue. 
Henry  Zundahl  testified  that  in  August,  1899, 
Floto  stated  to  him  that  the  talk  was  around 
that  appellee  was  not  true  to  him  and  he  be- 
lieved the  reports,  but  the  witness  stated 
that  two  or  three  weeks  later  Floto  again 
talked  to  him  about  the  matter  and  said 
be  had  investigated  and  found  these  stories 
were  not  true;  that  some  of  the  relatives 
had  taken  that  means  to  work  him  up  against 
his  wife.  He  also  stated  that  be  saw  Floto 
crying  several  times  when  he  was  talking  to 
him,  even  before  the  death  of  his  first  wife ; 
that  tliat  seemed  to  be  one  of  his  habits.  A 
third  witness,  Slocnm,  testified  that  Floto 
stated  to  him  tliat  the  stories  about  tils  wife . 
were  not  true. 

Appellant's  first  contention  is  that  the  ad- 
mission of  the  testimony  of  these  three  wit- 
nesses in  rebuttal  was  error,  and  that  It 
should  have  been  introduced,  if  at  all,  as  a 
part  of  the  testimony  In  chief.  Notlilng 
seems  to  have  been  brought  ont  in  the  ex- 
amination of  appellee's  witnesses,  either  on 
direct  or  cross-examination,  that  alluded  in 
any  way  to  the  infidelity  of  appellee.  This 
evidence  was  first  Introduced  by  appellant 
One  of  the  main  premises  in  the  hypothetical 
question  upon  which  the  two  physicians  bas- 
ed their  answers  was  that  Floto  had  unfound- 
ed delusions  concerning  his  wife's  infidelity. 
We  think  It  was  entirely  proper  to  show  in 
rebuttal  that  after  investigation  he  believed 
these  reports  unfounded.  Even  if  it  be  con- 
ceded tliat  the  evidence  of  these  witnesses 
should  have  been  Introduced  as  a  part  of 
appellee's  testimony  in  chief,  it  would  not  be 
reversible  error  to  allow  it  to  be  Introduced 
In  rebuttal.  The  order  of  introducing  proof 
rests  largely  in  the  discretion  of  the  trial 
court.  This  discretion  should  be  so  exer- 
cised that  neither  party  will  be  taken  by  sur- 
prise or  deprived  of  an  opportunity,  without 
notice,  to  Introduce  evidence  In  contradiction.' 
Mueller  v.  Rebban,  94  111.  142.  Appellant 
does  not  claim  that  on  account  of  this  evi- 
dence being  introduced  in  rebuttal  he  was 
deprived  of  an  opportunity  of  introducing 
any  material  evidence. 

Appellant  contends  that  the  evidence  as  to 
the  contents  of  the  other  wll'ls  executed  by 
testator,  and  also  the  three  letters  written 
by  testator  stating  the  disposition  he  intend- 
ed to  make  of  his  property,  should  have  been 
admitted  in  evidence.  He  cites  many  au- 
thorities from  other  Jurisdictions  to  uphold 
his  contention.  While  it  Is  true  that  the 
authorities  are  not  harmonious  on  this  sub- 
ject, it  is  unnecessary  to  discuss  those  in 
ottier  Jurisdictions,  as  the  rule  has  long  been 
recognized  by  this  court  that  prior  declara- 
tions of  the  testator  or  prior  wills  cannot 
be  offered  for  the  purpose  of  varying  or  con- 
trolling the  operation  of  the  contested  will. 
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The  reasons  for  this  rule  have  been  so  fully 
and  frequently  set  forth  In  former  decisions 
that  it  la  unnecessary  to  restate  them  here. 
Harp  V.  Parr,  168  111.  459,  48  N.  E.  113; 
Compber  t.  Browning,  219  111.  429,  76  N.  E. 
678,  109  Am.  St  Rep.  346;  Waters  v.  Wa- 
ters, 222  111.  20,  78  N.  E.  1,  113  Am.  St 
Rep.  359;  Cheney  v.  Goldy,  225  111.  394, -80 
N.  E.  289,  116  Am.  St  Rep.  145. 

Appellant  contends,  however,  that  even 
though  the  general  rule  be  as  laid  down  in 
these  decisions,  those  parts  of  the  letters  In 
question  which  did  not  refer  to  testator's 
intentions  as  to  the  disposition  of  his  prop- 
erty were  competent  and  the  court  should 
have  allowed  them  in  evidence  to  show 
the  mental  condition  of  the  testator.  We 
find  nothing  in  any  of  these  letters  that  in- 
dicates in  the  slightest  manner  any  unsound- 
ness of  mind  on  the  part  of  testator.  Had 
they  been  introduced,  their  only  effect  would 
have  been  to  show  the  Jury  that  testator  had 
at  other  times  held  different  views  than  dis- 
closed by  this  will  as  to  how  his  property 
should,  be  divided  at  his  death.  It  is  the 
duty  of  the  court  to  see  whether  any  par- 
ticular evidence  is  relevant  or  tends  to  prove 
tlie  point  at  Issue,  and  the  court  should  re- 
ject in  a  will  contest  where  the  question  in- 
volved Is  the  testamentary  capacity  of  the 
testator,  all  evidence  not  tending  to  throw 
any  light  upon  that  question  and  which  could 
only  mislead  the  Jury.  Pierce  v.  Pierce,  38 
Mich.  412;  1  Wigmore  on  Evidence,  p.  329; 
11  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  501, 
and  cases  there  cited.  This  is  in  accord  with 
the  rule  laid  down  by  this  court  in  Cheney 
V.  Goldy,  supra. 

It  is  also  insisted  that  the  deceased,  Floto, 
could  not  write  English,  and  that  this  fact 
contradicts  the  testimony  of  witness  Bllllg 
in  stating  that  the  deceased  wrote  out  the 
particulars  as  to  the  wUI  In  English.  We  at- 
tach little  importance  to  this  contention.  De- 
ceased was  a  German,  and  the  testimony 
tends  to  show  that  he  could  write  English 
to  some  extent  All  the  facts  on  this  point 
were  fairly  presented  to  the  jury  for  their 
consideration. 

The  contention  Is  also  made  that  the  tes- 
timony with  reference  to  the  revocation  of 
the  order  for  the  first  wife's  tombstone 
should  have  been  admitted.  That  episode 
took  place  about  seven  years  before  the  will 
in  question  was  executed.  Undue  influence, 
in  order  to  avoid  a  will,  must  be  directly 
connected  with  its  execution  and  operate  at 
the  time  it  is  made.  Guild  v.  Hull,  127  111. 
523,  20  N.  E.  665;  Wlcltes  v.  Walden,  228  111. 
56,  81  N.  E.  798.  There  was  no  evidence  in 
the  record,  except  the  bare  fact  that  appel- 
lee was  in  the  house  and  may  have  been 
present  in  the  room  at  the  time  the  will  in 
question  was  drawn  up  by  the  witness  Billig, 
that  could  t^nd  in  the  slightest  degree  to 
show  undue  Influence  at  or  near  the  time  the 
will  was  executed.  All  the  facts,  except  this 
one,,  which  would  have  any  tendency  to  show 


undue  influence,  occurred  months  before  the 
will  was  executed.  We  do  not  thinlc  there 
was  any  evidence  la  the  record  which,  with 
all  reasonable  inferences  and  Intendments 
fairly  to  be  drawn  therefrom,  tended  to 
prove  that  the  testator  was,  at  the  time  of 
the  making  of  the  will,  unduly  influenced  in 
its  execution.  Woodman  v.  Illinois  Trust  & 
Savings  Bank,  211  111.  578,  71  N.  E.  1099; 
Wickes  V.  Walden,  supra.  This  being  so, 
the  instructions  on  this  subject  offered  by 
api)ellant  were  properly  refused. 

Appellant  also  complains  of  the  giving  of 
some  10  instructions  for  appellee,  on  the 
ground  that  they  give  undue  prominence  to 
certain  facts.  Several  of  these  instructions 
told  the  Jury  that  certain  statements  and 
letters  of  the  deceased  were  only  received  in 
evidence  as  bearing  on  the  condition  of  his 
mind,  and  as  not  proving  or  tending  to  prove 
the  truth  of  such  statements  or  letters.  The 
letters  and  statements  were  plainly  admis- 
sible only  for  the  purpose  stated  in  the  in- 
structions, and  they  do  not  come  within  the 
rule  laid  down  in  Weston  v.  Teufel,  213  111. 
291,  72  N.  E.  908.  When  evidence  is  admit- 
ted for  restricted  purposes,  it  Is  proper  for 
the  court  to  instruct  the  jury  as  to  the  lim- 
its within  which  such  evidence  may  be  con- 
sidered. Carter  v.  Carter,  152  111.  434,  28 
N.  E.  948,  38  N.  E.  669;  People  v.  Casey,' 
231  111.  261,  83  N.  E.  278.  We  do  not  think 
any  of  these  Instructions  come  within  the 
reasoning  of  the  criticism  of  Weston  v. 
Teufel,  supra,  or  Petefish  v.  Becker,  176  IIL 
448,  52  N.  B.  71,  as  claimed  by  appellant 
Although  not  strictly  accurate  in  some  pai;- 
ticulars,  yet,  considered  together  with  the 
instructions  given  for  appellant  on  the  same 
subject  we  do  not  believe  the  jury  were  mis- 
led to  the  prejudice  of  appellant 

Counsel  for  appellant  claim  that  several 
of  the  Instructions  given  for  appellee  repeat-, 
ed  the  same  facts  and  the  law  applicable' 
thereto,  and  thereby  made  such  facts  unduly 
prominent.  The  refusal  to  give  a  proper  in- 
struction can  work  no  hardship  when  the 
substance  is  embodied  in  an  instruction  that 
is  given,  and  some  of  these  instructions 
might  properly  have  been  refused  on  that- 
ground.  However,  we  do  not  think  such  un-- 
due  prominence  was  given  by  such  repetitions 
as  to  mislead  the  Jury  or  cause  a. reversal 

The  great  weight  of  the.  evidence  upholds 
the  verdict  of  the  Jury,  and  we  find  no  sub- 
stantial error  in  the  record.  The  decree  of 
the  circuit  court  will  accordingly  be  afBrmed. 

Decree  affirmed. 


(234  lU.  81) 

VANDALIA  LEVEE  &  DBAIKAGB  DIST.  v. 

HUTCHINS  et  al. 

(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.    DSAINS— DiSTBICTS— ASSESBUERT  —  COMPK- 
TENCT  OF  COMMISSIONEBS. 

Commissioners  of  a  drainage  district  or- 
ganized under  the  levee  act  of  1879  (Hurd's 
Bev.  St  1905,  p.  775,  c.  42),  who  own  land  in 
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the  district  snbjeet  to  aBsesament,  are  iiicomi>e- 
tent  to  make  an  assessinent,  where  under  the 
act  their  decision  on  the  hearing  of  objections 
as  to  the  amount  of  an  assessment  Is  final. 
2.  Saice  —  Adthobity  to  Csbate  Indebted- 
ness. 

Commissioners  of  a  drainage   district  or- 

fanized  under  the  levee  act  of  1879  (Kurd's 
lev.  St  1905,  p.  775,  c.  42)  have  no  power  to 
create,  in  advance,  an  indebtedness  for  complet- 
ing an  improvement,  and  then  levy  an. assess- 
ment to  meet  it. 
8.  Sauk. 

Under  the  levee  act  of  1879  (Hurd's  Rev. 
St  1005,  p.  775,  c.  42)  such  incidental  expenses 
as  attorneys',  engineers',  surveyors',  and  com- 
missioners' fees  must  be  Incurred  in  the  neces- 
sary preliminarv  work  before  an  assessment  is 
spread  or  levied,  and  must  be  included  in  the 
original  estimate  and  paid  out  of  the  original 
assessment;  and,  where  a  portion  of  the  money 
raised  in  the  original  assessment  for  construc- 
tion is  used  to  pay  such  incidental  expenses,  the 
commissioners  cannot  make  valid  contracts  for 
construction  to  the  full  amount  of  the  original 
assessment 
4.  Same. 

Under  the  levee  act  of  1879  (Hurd's  Rev. 
St  1!)05,  p.  776,  c.  42),  the  money  raised  by  a 
second  assessment  can  be  raised  only  for  the 
payment  of  future  obligations,  and  none  can  be 
assessed  or  raised  for  tne  purpose  of  paying  ob- 
ligations already  incurred,  except  the  incidental 
expenses  necessary  for  the  preliminary  work  in 
preparing,  spreading,  and  levying  the  second  as- 
sessment 

Error  to  Fayette  Ck>unty  Ckturt;  John  S. 
Stoneclpher,  Judge. 

Petition  by  the  Vandalia  Levee  &  Drainage 
District  for  an  additional  aasesament  to 
complete  the  work  In  the  district,  in  which 
Moses  Hutchlns  and  others  appeared  and  filed 
objections.  There  was  a  judgment  allowing 
an  assessment,  and  directing  that  It  be  spread 
by  the  commissioners,  and  the  objectors  bring 
error.    Reversed  and  remanded. 

The  defendant  in  error  is  a  drainage  dhs- 
trict  organized  under  the  levee  act  of  1879 
(Hurd's  Rev.  St  1905,  p.  775,  c.  42),  and  has 
been  a  going  district  since  September,  1903. 
The  original  estimate  of  the  cost  of  the  im- 
provement was  $95,196,  for  which  an  assess- 
ment was  returned  amounting  to  $95,173.14, 
and  of  this  amount  $88,830.69  was  confirmed 
by  the  court  Certain  assessments  hare  been 
reduced  by  the  court,  and  certain  of  the  origi- 
nal assessments  are  still  In  litigation.  The 
record  shows  that  $86,975.69  has  been  actual- 
ly realized  from  the  first  assessmoit  Con- 
tracts were  let  for  the  construction  work,  and 
the  last-named  sum  of  money  has  already  been 
expended,  but  some  parts  of  the  work  are  not 
yet  completed.  The  dredging  contract  con- 
tains a  provision  that  20  per  cent,  of  the 
contract  price  is  to  be  retained  by  the  drain- 
age district  as  a  guaranty  until  the  comple- 
tion of  the  work.  This  money,  to  the  amount 
of  about  $3,700,  has  not  been  paid  the  con- 
tractors, as  the  work  is  not  yet  completed,  but 
the  total  amount  collected  has  already  been 
spent  for  other  purposes.  In  addition  to  ex- 
pending this  amount  the  commissioners  have 
issued  orders  amounting  to  $4,B0O,  outstanding 
and  unpaid,  and  have  contracted  indebtedness 
for  |liiB35  for  which  no  orders  liare  been 


issued,  making  the  total  indebtedness  over  and 
above  the  amount  collected  some  $10,086. 
March  6,  1907,  the  drainage  commissioners 
filed  a  petition  asking  for  an  additional  as- 
sessment of  $35,000,  stating  that  they  needed 
$14,980  to  complete  the  work— $4,860  for  in- 
cidental costs  yet  to  accrue,  and,  in  round 
figures,  $14,000  to  pay  Indebtedness  already 
accrued ;  that  is,  they  showed  they  needed  for 
past  Indebtedness  and  for  future  obligations 
substantially  $34,000.  The  county  coart,  after 
objections  bad  been  filed,  allowed  an  assess- 
ment in  the  sum  of  $25,000,  and  directed  tliat 
it  be  spread  by  the  commissioners  which  was 
accordingly  done.  Plaintiffs  In  error  filed 
objections  to  the  confirmation  of  the  commis- 
sioners' report,  claiming  that  the  commis- 
slcmers  were  Incompetent  to  spread  the  assess- 
ment, being  landowners  in  the  district;  that 
more  money  was  assessed  than  required  to 
complete  the  improvement  and  that  the  as- 
sessment was  for  payment  of  indebtedness 
already  incurred.  The  objections  were  over- 
ruled, and  the  assessment  confirmed,  excep- 
tions being  duly  preserved  to  this  order.  The 
case  was  broii^t  to  tliis  court  on  writ  of 
error  for  review. 

Brown  &  Bumside,  for  plalntitis  in  error. 
Albert  &  Matheny,  for  defendant  in  error. 

CARTER,  J.  (after  stating  the  facts  as 
above).  The  three  drainage  commissioners 
own,  respectively,  900,  OOO,  and  120  acres  of 
land  in  the  district,  all  of  which,  as  we  under- 
stand the  record,  was  assessed  both  in  the 
original  and  second  assessments.  Under  a 
recent  decision  of  this  court  these  commis- 
sioners, being  landowners  in  the  district  whose 
lands  were  subject  to  assessment,  were  incom- 
petent to  make  such  assessment  Drainage 
District  V.  Smith,  84  N.  E.  876.  The  reason- 
ing of  the  following  authorities  tends  to  sup- 
port the  conclusion  reached  in  that  case: 
Chase  v.  City  of  Evanston,  172  111.  403,  60 
N.  E.  241;  Murr  v.  City  of  Napervllle,  2iu 
111.  371,  71  N.  B.  880;  Betts  v.  City  of  Naper- 
ville^  214  III.  380,  73  N.  E.  752;  Cooley's 
Const  liim.  (7  th  Ed.)  pp.  692,  693;  1  Coke 
upon  Littleton  (Butler  &  Hargraves'  notes) 
S212. 

Counsel  for  defendant  in  error  cite  and  rely 
upon  Scott  V.  People,  120  111.  129,  11  N.  E. 
406,  and  People  v.  Cooper,  139  111.  461,  29 
N.  E.  872.  In  both  of  these  last-mentioned 
cases  the  farm  drainage  act  of  1885  (Hurd's 
Rev.  St  1905.  p.  709,  c.  42)  was  tinder  con- 
sideration, and  not  the  levee  act  In  both 
of  these  cases  the  question  under  considera- 
tion was  whether  the  commissioners  were  com- 
petent to  make  the  classification  of  lands 
when  they  were  annexed  to  tlie  district  un- 
der section  42  of  this  act  If  the  finding  of 
the  commissioners  on  the  classification  was 
not  satisfactory,  an  appeal  under  the  farm 
drainage  act  could  have  been  taken  to  the 
county  court,  where  the  daasiflcatlon  wonid 
have  been  passed  upon  by  a  Jury.  It  hSs 
been  held  tliati  while  the  law  secures  a  tdal 
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by  Jury  apon  an  appeal,  It  is  no  violation  of  a 
constitutional  provision  securing  tbat  right, 
tbougb  sucb  law  may  provide  for  a  trial  in 
the  first  Instance  without  the  intervention  of 
a  jury,  for  the  party,  if  he  thin&s  proper, 
may  have  the  case  tried  by  a  Jury  before  it 
IS  finally  settled.  Steuart  v.  Mayor,  7  Md. 
500.  Tbe  same  line  of  reasoning  would  Justi- 
fy the  holding  of  commissioners  who  are  land- 
owners competent  to  make  the  classification 
under  the  farm  drainage  act  In  this  case,  as 
the  law  stood  at  the  time  this  assessment  was 
made  under  the  levee  act,  tbe  decision  of  the 
commissioners  on  the-hearhig  of  objections  as 
to  the  amount  of  an  assessment  was  final. 

As  the  case  must  be  reversed  and  remanded 
for  the  reasons  already  stated,  it  Is  unneces- 
sary to  consider  at  length  the  other  points 
raised.  A  brief  mention  of  certain  points, 
however,  may  be  advisable  as  a  guide  to  fur- 
ther proceedings.  This  court  has  held  that 
drainage  commissioners  have  no  power  to 
create,  in  advance,  an  indebtedness  for  com- 
pleting an  improvement,  and  then  levy  an  as- 
sessment to  meet  it  Wlnklemann  v.  Moredock 
'&  Ivy  Landing  Drainage  District,  170  111.  37, 
48  N.  E.  715 ;  Ahrens  v.  Minnie  Creek  Drain- 
age District,  170  111.  262,  48  N.  E.  971.  See, 
also,  on  this  point.  Fountain  Head  Drainage 
District  V.  Wright,  228  111.  208,  81  N.  E.  849, 
and  Drainage  Com'rs  v.  Kinney,  84  N.  E.  34. 

Defendant  In  error  argues  that,  if  some 
portion  of  the  money  raised  in  tbe  original 
assessment  for  construction  should  be  diverted 
and  used  to  pay  incidental  expenses  of  the 
district,  such  as  fees  and  charges  of  attorneys, 
engineers,  surveyors,  clerks,  and  printers, 
such  diversion  would  not  afTect  the  right  of 
tbe  commissioners  to  make  valid  contracts  for 
construction  to  the  full  amount  of  the  original 
assessment.  With  this  contention  we  cannot 
agree.  A  fair  construction  of  this  act  requires 
that  in  Its  practical  enforcement  such  in- 
cidental expenses  as  attorneys,'  engineers,' 
surveyors,'  and  commissioners'  fees  must  be 
Incurred  in  the  necessary  preliminary  Work 
before  the  assessment  is  spread  or  levied,  but 
must  be  included  In  the  original  estimate  and 
paid  out  of  the  original  assessment.  Tbe 
estimate  for  such  Incidental  expenses  in  these 
original  proceedings  was  fixed  at  $3,500.  As 
we  understand  the  record,  such  incidental  ex- 
penses incurred  in  conducting  and  carrying 
on  tbe  work  under  the  original  assessment 
amount  to  several  thousand  dollars  more  than 
tbe  $3,500  originally  estimated. 

It  is  also  argued  by  defendant  in  error  that 
the  20  per  cent,  kept  back  under  the  original 
contract  for  digging  the  ditch,  having  been  ex- 
pended by  the  district  for  other  purposes,  can 
be  collected  in  this  assessment  By  this  sec- 
ond assessment  money  can  be  raised  only  for 
the  payment  of  future  obligations,  and  none 
can  be  assessed  or  raised  for  the  purpose  of 
paylBg  obligations  already  Incurred,  except 
the  incidental  expenses  necessary  for  the  pre- 
liminary work  in  preparing,  spreading,  and 
levying  the  additional  or  second  assessment 


For  the  reasons  stated,  the  Judgment  of  the 
county  court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance with  the  views  herein  expressed. 

Beversed  and  remanded. 

FABMER,  J.  (specially  concurring).  I  was 
not  In  accord  with  the  decision  of  the  court  in 
Drainage  District  v.  Smith,  84  N.  B.  376,  but 
it  must  now  be  accepted  as  the  settled  law 
that  in  drainage  districts  organized  under 
the  levee  act  commissioners  who  own  land  lu 
tbe  district  are  not  competent  to  spread  the 
assessment  In  this  case  the  drainage  dis- 
trict was  organized  under  that  act,  and  I 
do  not  agree  with  what  Is  said  in  the  opinion 
of  the  court  upon  the  competency  of  commis- 
sioners of  a  drainage  district  organized  under 
the  farm  drainage  act  who  own  land  in  the 
district  to  spread  the  assessment,  if  that  is 
what  is  meant  by  the  lanj^iage  used  in  the 
opinion.  In  the  first  place,  that  question  was 
neither  directly  nor  remotely  involved  in  this 
case.  In  the  second  place,  I  am  unable  to 
see  why  commissioners  owning  land  in  the  dis- 
trict can  l>e  incompetent  to  spread  the  assess- 
ment in  one  case  and  competent  in  the  other. 
The  fact  tliat  under  the  farm  drainage  act 
provision  Is  made  for  hearing  objections  to 
the  assessmoit  reviewed  by  some  other  body 
or  tribunal  than  the  commissioners  who  made 
it  cannot,  in  my  judgment  remove  the  dis- 
qualification that  attaches  because  of  being  a 
landowner  in  the  district.  It  was  the  owner- 
ship of  lands  in  the  district  that  was  held  In 
the  Smith  Case  to  disqualify  a  commis^oner 
from  making  the  assessment,  and  not  that  the 
law  required  objections  to  tbe  assessment  to 
be  heard  'by  tbe  commissioners.  It  appears 
to  me  there  can  be  no  valid  distinction  upon 
this  question  between  commissioners  in  dis- 
tricts organized  under  the  levee  act  and  com- 
missioners in  districts  organized  under  the 
farm  drainage  act 


<::-.<,  111.  101) 
BAHR  T.  NATIONAL  SAFE  DEPOSIT  CO. 

(Supreme  Court  of  Illinois.    April  23,  ld08.) 

1.  Limitation  of  Actions  —  Commencement 
OF  Action— Amendment  of  Pleadings. 

Where  a  declaration '  filed  before  the  stat- 
ute of  limitations  has  run  falls  to  state  any 
cause  of  action,  and  after  the  statute  has  run  an 
amended  declaration  is  filed  with  new  and  ad- 
ditional counts,  which  do  set  up  a  cause  of  ao 
tlon,  such  new  counts  must  be  held  to  state  a 
new  cause  of  action — one  not  before  stated— 
and  to  be  barred  by  tbe  statute. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  {S  543-547.] 

2.  Neglioence— Natubk  and  Blsmentb  of— 
"Actionable  Neglioence." 

A  duty  by  defendant  to  protect  plaintiff 
from  the  injury  of  which  he  complains,  a  fail- 
ure to  perform  that  duty,  and  an  injury  to  plain- 
tiff resulting  therefrom,  unitedly  constitute  "ac- 
tionable negligence,"  and  the  absence  of  any  one, 
either  in  the  declaration  or  proof,  renders  the 
declaration  insufficient  to  sustain  a  judgment  for 
negligence,  evea  after  verdict  or  the  proof  to 


Digitized  by 


Google 


718 


84  NORTBBASTBBN  REPOBTSa 


aiL, 


catabliih  a  cause  of  action  involTing  actionable 
negligence^ 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
rol.  37,   Negligence,  §§  174-193. 

For  otiier  definitions,  nee  Words  and  Plirases, 
Tol.  1,  pp.  148,  149;    vol.  8,  p.  7563.] 

t.  P1.EADINCI — Conclusions  ob  Facts. 

An  allegation  in  an  action  for  negligence 
tliat  it  is  the  duty  of  defendant  to  do  certain 
things  ia  insufficient  as  it  is  but  a  conclusion, 
and  facts  must  be  set  fortli  from  which  the 
law  will  raise  the  duty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Pleading,  {§  12-28^.] 

Appeal  from  Branch  Appellate  Court,  First 
District;  on  Appeal  from  Superior  Court, 
Cook  County;  Axel  Cbytraus,  Judge. 

Action  by  Arthur  Bahr,  administrator  of 
the  estate  of  Bruno  O.  Bahr,  deceased,  against 
the  National  Safe  Deposit  Company.  From 
a  Judgment  of  the  Appellate  Court  afflrming 
a  Judgment  of  the  superior  court  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Arthur  Babr,  as  administrator  of  the  es- 
tate of  Bruno  O.  Babr,  deceased,  commenced 
a  suit  in  the  superior  court  of  Cook  county 
against  the  National  Safe  Deposit  Company 
to  recover  damages  for  the  death  of  Bruno 
O.  Bahr,  which  it  is  alleged  resulted  from  the 
negligence  of  defendant  On  January  31, 
1906,  a  declaration,  consisting  of  three  counts, 
was  filed,  the  first  count  of  which  is  as  fol- 
lows: "For  that  whereas  the  defendant,  in 
the  lifetime  of  the  said  Btuno  O.  Bahr,  to 
wit,  on  or  about  the  24th  day  of  October,  A. 
D.  1Q05,  was  possessed  of,  controlled,  and 
managed  a  certain  building  and  appurtenan- 
ces thereto  belonging.  In  the  city  of  Chicago, 
In  the  county  aforesaid,  in  which  said  bnild- 
ing  there  now  is,  and  before  and  oh  the  day 
aforesaid  there  was,  a  certain  air  shaft  with 
an  opening  on  each  floor  of  said  building, 
messuage,  and  premises  of  the  defendant,  yet 
the  defendant,  well  knowing  the  matters  afore- 
said, while  it  was  the  possessor,  occupant, 
and  manager  of  the  said  building  and  the  ap- 
purtenances thereto,  and  while  there  was 
such  air  shaft,  as  aforesaid,  to  wit,  on  the 
day  aforesaid,  there  wrongfully,  negligently, 
and  unjustly  permitted  the  openings  of  said 
air  shaft  then  and  there  so  badly,  insufficient- 
ly, and  defectively  closed,  guarded,  obstruct- 
ed, and  protected,  that  by  means  of  the  prem- 
ises, and  for  want  of  proper  and  sufficient 
closing,  guarding,  obstructing,  and  protecting 
of  the  openings  to  said  air  shaft,  and  while 
the  said  Bruno  O.  Babr,  on  the  day  aforesaid, 
was  in  the  said  building  of  the  defendant, 
then  and  there  necessarily  and  unavoidably 
fell  in  and  through  the  said  air  shaft,  and 
was  thereby  then  and  there  killed."  Then 
follows  allegation  as  to  heirship.  The  sec- 
ond and  third  counts  were  not  materially  dif- 
ferent from  the  first.  On  March  6,  1906,  the 
defendant  filed  a  plea  of  the  general  issue  to 
the  first  and  second  counts  and  a  general  de- 
murrer to. the  third  count  of  the  declaration. 
On  the  20th  of  November  the  defendant  with- 


drew its  plea  to  the  first  and  second  counts 
and  Interposed  a  general  demurrer  to  the 
whole  declaration,  which  was  sustained.  On 
November  23  the  plaintiff  filed  an  amended 
declaration,  and  on  November  28,  1906,  the 
defendant  filed  a  plea  of  the  general  issue 
and  a  plea  of  the  statute  of  limitations  to  the 
amended  declaration.  Issue  was  joined  upon 
the  first  plea,  and  the  plaintiff  demurred  to 
the  plea  of  the  statute  of  limitations,  which 
demurrer  was  overruled,  and  the  plaintiff 
electing  to  stand  by  his  demurrer,  the  suit 
was  dismissed  and  judgment  entered  in  favor 
of  the  defendant  and  against  the  plaintiff  for 
costs.  This  Judgment  has  been  affirmed  by 
the  Appellate  Court  for  the  First  District. 
From  that  Judgment,  plaintiff  below  has  per- 
fected an  appeal  to  this  court 

Christian  Meier  (Goldzler,  Rodgers  &  Froeh- 
llch,  of  counsel),  for  appellant  Horton, 
Brown  &  Miller,  for  appellee. 

VICKBRS,  3.  (after  stating  the  facts  as 
above).  The  rule  is  established  in  this  state 
that  the  statute  of  limitations  expiring  after, 
the  commencement  of  an  action  bars  recovery 
upon  an  amended  pleading  afterwards  put  in, 
where  the  original  pleading  fails  to  state'  a 
cause  of  action;  or,  stated  in  other  words, 
the  rule  Is  that  when  a  plaintiff,  in  bis  orig- 
inal deqlaratlon  filed  before  the  statute  of 
limitations  has  run  against  his  cause  of  ac- 
tion, fails  to  aver  any  cause  of  action  what- 
ever, and  afterwards,  when  the  statute  has 
run,  flies  an  amended  declaration  with  new 
and  additional  counts  which  do  set  up  a  cause 
of  action,  such  new  counts  must  be  held  to 
state  a  new  cause  of  action — one  never  before 
stated,  and  one  that  Is  barred  by  the  statute. 
Eylenfeldt  v.  Illinois  Steel  Co.,  165  IlL  185, 
46  N.  B.  266;  Illinois  Central  Railroad  Co. 
V.  Campbell,  170  111.  163,  49  N.  B.  314;  Kla- 
wlter  y.  Jones,  219  111.  626,  76  N.  B.  678; 
Foster  v.  St  Luke's  Hospital,  191  III.  94,  00 
N.  E,  803;  Mackey  v.  Northern  Milling  Co., 
210  111.  115,  71  N.  B.  448;  McAndrews  v. 
Chicago,  Lake  Shore  &  Eastern  Railway  Co., 
222  111.  232,  78  N.  E.  603.  In  the  case  last 
above  cited  this  court,  on  page  236  of  222  IlL, 
on  page  606  of  78  N.  E.,  said :  "In  actions 
of  the  character  of  this  it  is  necessary  to 
aver  and  prove  three  elements  to  make  out  a 
cause  of  action:  (1)  The  existence  of  a  duty 
on  the  part  of  the  defendant  to  protect  the 
plaintiff  from  the  injury  of  which  he  com- 
plains ;  (2)  a  failure  of  the  defendant  to  per- 
form that  duty ;  and  (3)  an  injury  to  the  plain- 
tiff resulting  from  such  failure.  When  these 
three  elements  concur  they  unitedly  consti- 
tute actionable  negligence,  and  the  absence  of 
any  one  of  these  elements,  either  in  the  decla- 
ration or  proof,  renders  the  declaration  in- 
sufficient to  sustain  a  Judgment  for  negli- 
gence, even  after  verdict  or  the  proof  to  esr 
tablish  a  cause  of  action  involving  actionable 
negligence  (Schueler  v.  Mueller,  193  111.  402, 
61  N.  E.  1044;   Mackey  r.  Northem  Milling 
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Co.,  210  111.  lis,  71  N.  B.  448;  Faris  t.  Ho- 
berg,  134  Ind.  268,  33  N.  E.  1028,  39  Am.  St 
Bep.  261) :  and  it  Is  not  sufficient  In  the  dec- 
laration to  allege  that  It  Is  the  duty  of  the 
defendant  to  do  certain  things,  aa  that  would 
be  but  the  averment  of  a  conclusion,  but  the 
declaration  must  state  facts  from  which  the 
law  will  raise  the  duty.  Ayers  t.  City  of  Chi- 
cago, 111  111.  406;  Chicago  &  Alton  Railroad 
Co.  v.  Clausen,  173  III.  100,  00  N.  B.  680; 
Scbneler  r.  Mueller,  supra." 

by  reference  to  the  first  count  of  appel- 
lant's original  declaration  it  will  be  seen  that 
there  Is  no  averment  of  any  duty  owing  to  ap- 
pellant's Intestate  to  protect  him  against  in- 
jury f^m  falling  into  the  air  shaft  It  is 
not  stated  why  the  deceased  was  npon  the 
premises.  For  aught  that  appears  he  may 
have  been  a  trespasser.  The  original  decla- 
ration was  therefore  wholly  insufficient  to 
support  a  judgment  because  of  the  absence 
of  an  averment  showing  the  existence  of  a 
duty  on  the  part  of  appellee  to  protect  appel- 
lant's intestate  from  the  Injury  complained 
of.  The  second  and  third  counts  of  the  orig- 
inal declaration  were  defective  In  the  same 
respect  as  the  first.  There  being  no  cause 
of  action  stated  in  the  original  declaration. 
It  did  not  arrest  the  running  of  the  statute 
of  limitations  against  the  cause  of  action  stat- 
ed In  the  amended  declaration. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 


(234  ni.  63) 

POLL  et  al.  t. 


CASH  et  al. 


(Supreme  Court  of  Illinois.    April  23,  1908.) 

1.  Witts  —  Construction— ACTIOWB—J0BIS- 
DiCTiON— NECESsrrr  for  Construction. 

The  equitable  jurisdiction  to  construe  wills 
is  incident  to  the  general  jurisdiction  over  trusts, 
and  it  is  exercised  to  insure  a  correct  adminis- 
tration of  a  power  or  trust  conferred  by  will. 
Hence  wherp  complainants  asked  the  construc- 
tion of  a  will  and  appointment  of  trustees  to  sell 
land  nnder  their  theory  of  the  meaning  of  the 
will,  alleginfT  that  'testator's  widow  claimed  a 
life  estate,  while  they  claimed  her  estate  should 
continue  only  until  the  youngest  child  was  of 
age,  and  stated  that  he  was  still  a  minor,  with- 
out giving  his  age,  the  bill  was  properly  dis- 
missed, for  even  under  their  theory  the  time  for 
a  sale  of  the  property  had  not  arrived. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {  1669.1 

2.  Sami— Estates  Created— Life  Estate. 

A  will  drawn  for  a  testator  by  an  ignorant 
notary  provided  that  the  testator  "bequeses  all 
his  land  and  personal  property  to  his  wife  as 
long  as  she  may  live  to  rais  and  surport  the 
younger  children  and  when  the  youngest  child 
becomes  of  age  the  land  to  be  sold  and  eaqueal 
devided  a  mong  six  children  except  he  share  of 
Said  land  end  personal  property  as  situated  in 
tonlono  tonship  State  of  illinois  this  to  remain  in 
full  fierce.  Christ  Poll.  *  •  •  My  heirs  is 
John  poll ;  georg  poll,  Christ  poll  minny  poll  erne 
poll  frankey  poll.  One  of  the  persons  named 
was  a  child  of  his  wife,  living  at  the  time  of  her 
marriage  to  the  testator,  who  became  a  member 
of  the  family,  and  was  called  Minnie  Poll.  The 
testator  bad  no  other  land  than  that  in  Tolono 


township.  BeU,  that  the  Intention  of  the  tes- 
tator was  to  give  the  widow  a  life  estate,  and 
that  the  remainder  should  go  to  the  persons 
whom  he  named  as  bis  heirs. 

Error  to  Circuit  Court,  Champaign  Coun- 
ty;   Solon  Phllbrlck,  Judge. 

BUI  by  Christian  Poll  and  others  against 
Mary  Cash  and  others  for  the  construction 
of  a  will.  An  order  was  entered  sustaining 
a  demurrer  to  an  amended  bill,  the  suit  dls- 
mlsaed,  and  complainants  bring  error.  Af- 
firmed. 

C.  R.  Jungerlcb  and  Thomas  J.  Smith,  for 
plaintiffs  In  error.  F.  M.  &  H.  I.  Green,  for 
defendants  In  error. 

CARTWRIGHT,  J.  The  circuit  court  of 
Champaign-  county  sustained  the  demurrer 
of  defendants  In  error  to  the  second  amend- 
ed bill  of  plaintiffs  in  error  for  a  construc- 
tion of  the  will  of  Christian  Poll,  deceased, 
and  the  appointment  of  a  trustee  to  sell  the 
real  estate  devised  by  said  will,  and  to  dis- 
tribute the  proceeds.  The  complainants 
elected  to  stand  by  the  bill,  and  the  court 
dismissed  It  at  their  costs. 

The  facts  alleged,  which  the  circuit  court 
adjudged  insufficient  to  authorize  tbe  relief 
prayed  for,  are  as  follows:  Christian  Poll 
died  on  June  10,  1892,  leaving  a  widow,  Ma- 
ry Poll,  who  was  his  second  wife,  and  is  now 
Mary  Cash,  wife  of  William  Cash,  and  three 
children  of  his  first  wife,  George  Poll,  Chris- 
tian F.  Poll,  and  John  Poll,  tbe  complainants, 
and  two  children  of  tbe  second  wife,  Eniina 
Poll  (now  Emma  Blanchard)  and  Frank  Poll, 
his  heirs  at  law.  At  the  time  of  her  mar- 
riage with  Christian  Poll  Mary  Poll  had  a 
child  called  Minnie,  who  became  a  member 
of  the  family  of  Christian  Poll,  and  was  call- 
ed Minnie  Poll.  She  was  afterward  married 
to  Charles  Blaleschkl,  and  died,  leaving  a 
daughter,  Emma  Blaleschkl.  Christian  Poll 
left  a  last  will  and  testament,  which  was 
written  by  an  Ignorant  person  named'  Magee, 
and  tbe  followlDg  is  a  copy  of  the  will: 

this  26  may  1892 
this  indenture  made  this  26  may  1892  the  will ' 
of  Christian  poll  the  Said  Christian  poll  dos 
apoint  mary  poll  as  executoer  and  administra- 
tor of  said  estate  Situated  Champaign  County 
illinois  the  north  hafe  of  South  west  fractional 
quarter  of  Section  six  16  in  toneship  eighteen 
18  north  range  eight  8  east  of  3ne  p.  m.  and 
containing  Sixty  eight  eighh  50/100  68  50/100 
acres  more  or  less  Said  cbristan  poll  bequeses 
all  his  land  and  personal  property  to  his  wife 
as  long  as  she  may  live  to  rais  and  surport  tlie 
younger  children  and  when  the  youngest  child 
becomes  of  age  the  land  to  be  sold  and  eaqueal 
derided  a  mong  six  children  except  he  share  of 
Said  land  and  personal  property  as  situated  in 
tonlono  tonship  State  of  illinois  this  to  remam 
in  full  fierce.  Christ  Poll, 

witness  Wm.  Schnabel. 

F.  Hunderedpfund. 

witness  my  hand  and  seal  this  26  day  may 
1892. 

John  S.  magee  a  notary. 

My  heirs  Is  John  poll ;  georg  poll,  cbrist  poll 
minny  poll  erne  i>olI  frankey  poll. 

The  will  was  admitted  to  probate,  and  the 
widow   qualified  aa  executrix.     When  the 
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will  waa  made  Cbrlatlan  Poll  owned  tbe 
north  half  of  the  southwest  quarter  of  sec- 
tion 6,  in  township  18  north,  range  8  east, 
of  the  third  priucipal  meridian, .  in  Tolono 
township.  In  Champaign  county,  and  owned 
the  same  at  his  death,  but  did  not  own  any 
other  lands  at  the  time  the  will  was  made, 
or  at  any  time  afterward.  The  bill  alleged 
that  defendant  Mary  Cash  claimed  a  life  es- 
tate In  the  land,  while  complainants  contend- 
ed that  her  estate  would  only  continue  until 
tlie  youngest  child,  Frank  Poll,  should  arrive 
at  the  age  of  21  years,  when  the  land  was  to 
be  sold  and  the  proceeds  equally  divided  be- 
tween the  five  children  of  the  testator  and 
Minnie  Poll,  one-sixth  to  each.  The  bill  al- 
leged that  Frank  Poll  was  still  a  minor,  and 
aslced  for  the  appointment  of  a  guardian  ad 
litem  for  him  and  the  defendant  Kmma  Blal- 
eschki,  the  other  Infant  defendant,  and  It 
prayed  the  court  to  construe  the  will  as  con- 
tended for  by  the  complainants,  and  to  ap- 
point a  trustee  to  sell  the  property  and  to 
divide  the  proceeds,  subjecting  the  share  of 
George  Poll  to  a  lien  held  by  Robert  A.  Par- 
rett,  one  of  the  defendants 

The  court  did  not  err  In  sustaining  the  de- 
murrer and  dismissing  the  bill.  The  equita- 
ble Jurisdiction  to  construe  wills  is  Incident 
to  the  general  Jurisdiction  over  trusts,  and 
It  is  exercised  to  Insure  a  correct  administra- 
tion of  a  power  or  trust  conferred  by  will. 
Whitman  v.  Fisher,  74  111.  147;  Longwlth  v. 
Riggs.  123  m.  258,  14  N.  E.  840.  Even  upon 
the  theory  of  complainants  there  would  be 
no  power  or  trust  to  be  executed  until  Frank 
Poll  should  be  of  age.  The  bill  did  not  state 
the  age  of  Frank  Poll,  but  stated  that  he  was 


still  a  minor,  and  the  time  for  a  sale  of  any  - 
property  subject  to  sale  had  not  arrived. 
There  was  no  necessity  for  invoking  tbe 
Judgment  of  the  court  concerning  a  contro- 
versy which  had  not  yet  arisen;  and,  even 
if  complainants  were  right  in  their  construe 
tion  of  the  will,  there  was  no  power  either 
to  divest  the  widow  of  her  estate  or  to  com- 
pel her  take  the  value  of  it,  or  to  sell 
the  property  subject  to  hex  estate.  Further- 
more, the  question  raised  was  neither  diffi- 
cult nor  doubtful,  and  there  was  no  such  Un- 
certainty as  to  the  rights  and  Interests  of 
the  parties  as  would  call  for  the  interposition 
of  a  court  of  equity.  Tbe  intention  of  the 
testator  Is  plain,  although  the  method  of  ex- 
pression Is  crude,  owing  to  tbe  Ignorance  of 
the  notary.  In  directing  a  sale  of  land  and 
a  division  of  the  proceeds  the  testator  ex- 
pressly excepted  the  land  situated  in  Tolono 
township,  and  as  to  that  land  declared  tliat 
the  will  was  to  remain  in  full  force.  As  it 
was  excepted  from  the  provisions  for  a  sale, 
and  the  will  was  to  remain  in  fuU  force  aa 
to  it,  the  testator  could  have  meant  nothing 
else  except  that  the  widow  was  to  have  the 
life  estate  devised  to  her.  The  testator  had 
no  other  land,  but  he  had  a  right  to  provide 
for  the  contingency  that  he  might  by  some 
means  become  the  owner  of  other  property 
'and  to  direct  the  same  to  be  sold,  .\lthougb 
the  will  was  the  product  of  an  illiterate  and 
Ignorant  scribe,  the  intention  of  the  testator 
that  his  widow  should  have  a  life  estate 
and  that  the  remainder  should  go  to  persons 
whom  be  named  as  his  heirs  is  not  In  donbt. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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(2U  IIL  at) 

PBOPLB  T.  GAUIj. 
(Snpreme  Court  of  Illinois.     April  23,   1008.) 
CBiirtNAi.  Law— Wbit  of  Eubob— Rispobitiom 
OF  Cause— Sevbbal  Counts. 

On  writ  of  error  to  review  a  conviction  un- 
der several  counts  of  an  information  cliarging 
defendant  with  selline  intoxicating  liquor  in  vio- 
lation of  the  dramsbop  act  (Hurd'a  Rev.  Ht. 
1905,  c.  43,  IS  2,  6,  7),  the  judgment  is  so  far  a 
unit  that  it  cannot  be  reversed  as  to  one  count 
and  afiSrmed  as  to  the  others,  but  should  be  ei- 
ther reversed  in  whole  or  affirmed  in  whole. 

EJrror  to  Appellate  Court,  Second  District, 
on  Error  to  Warren  County  Court;  J,  W. 
Clendennlng,  Judge. 

John  W.  Gaul  was  convicted  In  the  county 
court  of  selling  Intoxicating  liquor  In  viola- 
tion of  a  dramshop  act  (Hurd's  Rev.  St  1905, 
c.  43,  Si  2,  6,  7),  and  from  a  judgment  of  the 
appellate  court,  affirming  in  part  and  revers- 
ing In  part  the  judgment  of  the  county  court, 
he  brings  error.  Reversed  and  remanded, 
with  directions. 

An  Information  containing  30  counts  was 
filed  by  the  state's  attorney  of  Warren  coonty 
In  the  county  court  of  said  county  against 
John  W.  Gaul,  charging  him  with  selling  In- 
toxicating liquors  in  violation  of  sections  2, 
6,  and  7  of  the  dramshop  act  (Hurd's  Re,v.  St 
1905,  c;  43).  Gaul  filed  a  plea  of  not  gnllty, 
and  upon  a  trial  before  the  court  and  a  jury 
he  was  found  guilty  under  the  fifth,  seventh, 
eleventh,  and 'twenty-fifth  cotmts  of  the  In- 
fonnation,  and  fined  $60  on  each  of  said 
coimtB,  and  sentenced  to  imprisonment  In  the 
county  jail  of  Warren  county  for  30  days 
under  the  twenty-fifth  count.  The  defendant 
sued  out  a  writ  of  error  from  the  Appellate 
Court  for  the  Second  District,  where  the  judg- 
ment of  the  county  court  was  reversed  as  to 
the  conviction  under  the  fifth  count,  and  as 
to  that  count  the  cause  was  remanded  to  the 
county  court,  and  the  judgment  of  the  county 
court  was  affirmed  as  to  the  conviction  under 
the  seventh,  eleventh,  and  twenty-fifth  counts. 
The  defendant  has  sued  out  a  writ  of  error 
from  this  court  to  review  the  judgment  of 
the  Appellate  Court 

Cooke  &  Stevens  and  Charles  A.  McLaugh- 
lin, for  plalntier  In  error.  W.  H.  Stead,  Atty. 
Gen.,  and  Clinton  M.  Huey,  State's  Atty. 
(Louis  U.  Hanna  and  John  H.  Eanley,  of 
counsel),  for  the  People. 

PER  CURIAM.  We  are  of  the  opinion  the 
Appellate  -Court  should  have  affirmed  the 
Judgment  of  the  county  court  In  whole  or  re- 
versed that  judgment  In  whole.  The  judg- 
ment of  the  county  court,  although  based  up- 
on different  counts  of  tine  Information,  is  so 
far  a  unit  that  It  should  be  either  reversed 
in  whole  or  affirmed  in  whole  by  the  Appel- 
late Court. 

The  judgment  of  the  Appellate  Court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed to  that  court,  with  directions  to  affirm  the 
Judgment  of  the  county  court  as  a  whole  or 
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reverse  the  judgment  of  that  court  as  a 
whole,  and  in  case  the  Judgment  of  the  coun- 
ty court  is  reversed  to  remand  the  cause  to 
that  court  for  a  new  trial. 
Reversed  and  remanded,  with  directions. 


(Xt4  ni.  9) 
SAMUELS  T.  NORTHRUP  NAT.  BANK  OF 

TOLA,  KANSAS,  et  al. 
(Snpreme  Conrt  of  Illinois.     April  23,  1908.) 

1.  ASSIGNMEPJTS— VAMDITY— CONBlnKRATION— 
EVIDKNCB— CONSPIBACT. 

Evidence  examined,  and  held  to  show  that 
an  order  upon  a  bank  to  collect  a  certificate  of 
deposit  and  pay  the  proceeds  to  certain  persons 
was  without  consideration,  and  was  the  result  of 
a  conspiracy  to  obtain  the  money  from  ttie 
owner. 

2.  KVIDENCK— ADUISSIONS     OP     CO-CONSPIBA- 
TOR. 

Where  the  fact  of  a  conspiracy  was  estal>- 
lished,  evidence  of  statements  made  in  couver- 
sations  by  a  co-conspirator  relative  to  the  trans- 
action was  competent  against  all  the  conspira- 
tors. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  994-10U2.] 

Appeal  from  Appellate  Court  Third  Dis- 
trict, on  Appeal  from  Circuit  Court  De  Witt 
Covmty;   Solon  Phllbrick,  Judge. 

Bill  by  Robert  D.  Samuels  against  the 
Northrup  National  Bank  of  loia,  Kan.,  and 
others,  to  cancel  a  written  order  to  collect 
and  pay  out  money.  From  a  judgment  of 
the  Appellate  Court  for  the  Third  District 
affirming  a  decree  for  complainant,  defend- 
ants appeal.    Affirmed. 

Edward  J.  Sweeney,  for  appellants.  Ing- 
ham &  Ingham,  for  appellee. 

DUNN,  J.  The  appellee  by  bis  bill  sought 
the  cancellation  of  a  written  order  addressed 
to  the  appellant  Northrup  National  Bank,  di- 
recting It  to  collect  a  certain  certificate  of 
deposit  for  $2,000,  and  out  of  the  proceeds  to 
pay  certain  sums  to  others  of  appellants.  In 
May,  1905,  appellee  and  his  wife,  Sarah  J. 
Samuels,  were  living  apart  having  about  six 
months  before  entered  into  a  written  agree- 
ment for  a  separation  and  a  disposition  of 
their  property ;  the  custody  of  the  two  chil- 
dren, a  boy  and  a  girl,  each  of  the  age  of  16 
or  18  years,  being  given  to  the  wife.  Through 
the  appellant  Du  Bois,  who  was  engaged  in 
securing  purchasers  for  Kansas  land,  an  un- 
derstanding was  arrived  at  between  the  ap- 
pellee and  his  wife  that  the  appellee  would 
go  to  Kansas  and  buy  a  farm  If  his  wife  and 
children  would  go  there  and  live  with  him. 
Mrs.  Samuels  would  not  go  with  her  husband, 
as  his  wife,  to  look  at  the  land,  and  so  Mrs. 
Du  Bois  went  with  the  party  as  her  compan- 
ion. E.  E.  Jeter,  who  was  Interested  with 
Du  Bois  in  the  sale  of  the  land,  paid  for  Mrs. 
Samuels'  ticket  The  party,  consisting  of  Mr. 
and  Mrs.  Samuels,  Mr.  and  Mrs.  Du  Bois,  Jet- 
er, and  a  man  named  Miller,  arrived  at  lola, 
Kan.,  on  May  17,  1905,  and  was  met  at  the 
railroad  station  by  the  appellant  Fuller,  who 
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was  In  the  real  estate  buslnesa  In  lola,  and 
who  entertained  tbe  party  at  his  house  while 
they  were  In  lola.  On  that  day  Fuller  show- 
ed appellee  and  his  wife  several  farms,  and 
on  the  next  day  a  written  contract  was  en- 
tered Into  between  Fuller  and  appellee  In  re- 
gard to  the  purchase  of  a  certain  farm  of 
120  acres.  Appellee  Is  unable  to  give  the 
terms  of  this  contract,  which  was  subsequent- 
ly destroyed,  but  claims  that  by  it  he  was 
given  until  the  next  day  to  determine  whether 
or  not  he  would  buy  the  land.  Fuller,  Du 
Bois,  and  Mr&  Samuels  deny  this,  and  say 
that  it  was  an  absolute  contract  to  purchase 
the  land  for  $6,000— $2,000  cash,  and  the 
remainder  by  January  1,  1906.  Appellee  In- 
dorsed and  delivered  to  Fuller  a  certificate  of 
deposit  of  the  Commercial  National  Bank 
of  Moweaqua,  111.,  for  $2,000,  and  a  written 
contract  was  entered  into  between  appellee 
and  his  wife  whereby  she  agreed  to  sell  eight 
lots  in  Clinton,  111.,  which  had  been  conveyed 
to  her  in  pursuance  of  the  agreement  of  sepa- 
ration, and  apply  the  proceeds  on  the  pur- 
chase of  the  Kansas  farm.  She  also  agreed 
that  the  agreement  of  separation  should  be 
destroyed,  and  that  she  would  thereafter  live 
with  her  husband  as  his  wife.  The  next 
morning  appellee,  Samuels,  in  accordance,  as 
he  claims,  with  the  option  contained  in  the 
contract,  declined  to  make  tbe  purchase,  and 
demanded  of  Fuller  the  return  of  the  cer- 
tificate of  deposit  and  the  cancellation  of  the 
contract  These  demands  Fuller  refused,  but 
finally  agreed,  so  far  as  he  was  concerned, 
to  release  appellee  for  $500,  to  which  appellee 
agreed.  Thereupon  Dn  Bois  demanded  pay- 
ment of  his  expenses,  and  appellee  agreed  to 
pay  him  $100  and  to  pay  his  wife  one-half 
the  remainder  of  the  certlflcatej  $700.  A 
writing  directing  the  Northrop  National  Bank 
to  collect  the  draft  and  pay  these  amounts  to 
the  respective  parties  and  the  remainder  to 
the  appellee  was  then  prepared  and  signed  by 
appellee,  and  the  contract  for  the  sale  of  the 
land  and  the  one  between  appellee  and  his 
wife  were  then  burned.  The  bill  alleges  that 
Mrs.  Samuels  never  Intended  to  keep  her 
promise  to  move  to  Kansas  and  live  with  ap- 
pellee; that  appellee  was  not  Indebted  in 
any  way  to  either  Fuller  or  Du  Bois ;  that  he 
signed  the  order  to  the  bank  without  consid- 
eration, under  duress,  and  as  the  result  of  a 
conspiracy  between  Fuller,  Du  Bois,  and  Mrs. 
Samuels;  that  he  notified  the  Commercial 
Bank  of  Moweaqua  not  to  pay  the  certificate 
of  deposit,  and  it  has  not  been  paid,  and  tbe 
prayer  was  for  the  cancellation  of  the  order 
and  the  delivery  of  tbe  certificate  of  deposit 
to  the  appellee.  The  circuit  court  decreed  the 
relief  prayed  for,  and  this  appeal  Is  from  the 
Judgment  of  the  Appellate  Court  affirming 
that  decree. 

The  inducement  for  Samuels  to  buy  a  farm 
in  Kansas  was  the  hope  of  the  united  family 
going  there  to  live  with  him.  Mrs.  Samuels 
had  told  him  that  the  children  would  come, 
and  that  she  would  not  come  without  them; 


yet  she  testified  that  Clyde,  the  boy,  did  not 
say  be  would  go,  but  said  be  would  rather 
wait  and  hear  what  she  had  to  say  before  he 
agreed  to  go.  Appellee  testified  that  she  told 
him  the  night  after  the  contract  was  signed 
that  there  was  nothing  sure  about  Clyde  com- 
ing out  there,  and  at  that  time  he  made  up 
his  mind  not  to  take  the  land. 

W.  B.  Carrier,  a  witness  on  t)ehalf  of  ap- 
pellee, testified  that  he  had  a  conversation 
with  Mrs.  Samuels  shortly  before  she  went 
to  Kansas,  in  which  she  told  him  she  was 
going  there;  that  her  husband  was  going  to 
buy  a  farm,  and  she  understood  the  laws  of 
Kansas  gave  the  wife  a  half  interest  in  the 
real  estate  and  she  was  going  for  that  rea- 
son. She  did  not  intend  to  move  out  there, 
but  only  wanted  him  to  buy  the  land.  She 
wanted  to  get  the  upper  band  of  him.  If 
possible,  and  get  a  better  hold  on  bis  capital, 
but  she  bad  no  intention  of  moving  there. 

George  L.  Samuels,  a  cousin  of  appellee, 
testified  that  he  bad  a  conversation  with  Mrs. 
Samuels  after  she  returned  from  Kansas,  in 
which  she  said  they  had  been  out  and  bought 
a  farm,  but  she  did  not  know  whether  she 
would  get  anything  out  of  it  or  not,  as  it 
seemed  like  her  husband  was  dissatisfied  and 
backed  out;  that  she  did  not  go  with  him, 
bat  with  Mr.  and  Mrs.  Du  Bois,  and  he  went 
along;  that  she  did  not  Intend  to  have  any- 
thing to  do  with  blm,  but  that  she  went  along 
to  boy  the  farm  so  she  could  get  a  claim 
on  blm  and  some  of  the  money  that  she 
thought  rightfully  belonged  to  her ;  that  she 
claimed  $700,  and  the  attorneys  at  lola  claim- 
ed $500,  and  Mr.  Du  Bois  $100. 

Mrs.  Samuels  denies  both  of  these  conversa- 
tions. It  is  apparent,  however,  that  Samuels 
went  to  Kansas  under  the  impression  that 
the  purpose  was  to  get  a  home  in  which  he 
could  reside  with  his  wife  and  children,  and 
it  is  also  apparent  that  Mrs.  Samuels  was 
willing  that  he  should  remain  under  this  im- 
pression until  the  land  was  bought,  know- 
ing, as  she  did  all  of  the  time,  that  their  son 
did  not  want  to  go,  and  that  she  did  not  in- 
tend to  go  unless  he  did.  She  waited  until 
after  the  contract  was  signed  before  she  said 
anything  to  her  husband  about  the  boy  not 
having  agreed  to  go,  and  it  is  evident  that 
this  was  the  reason  which  induced  the  hus- 
band to  refuse  to  purchase  the  land.  There 
is  no  claim  that  Fuller  owned  the  land  con- 
tracted for,  and  no  evidence  that  he  had  au- 
thority from  the  owner  to  sell  it.  The  con- 
tract of  sale  was  in  the  name  of  duller,  and 
did  not  disclose  the  name  of  the  owner.  The 
most  favorable  view  which  can  be  taken  of 
the  transaction  is  that  Fuller  was  the  agent 
for  the  undisclosed  principal  and  had  the 
property  for  sale.  He  was  not  the  agent  of 
appellee,  and  was  not  entitled  to  any  (Com- 
mission from  appellee  for  making  tbe  sale. 
Du  Bois  did  not  represent  appellee  in  the 
transaction,  and  therefore  had  no  claim  upon 
him.  Mrs.  Samuels,  without  any  real  inten- 
tion of  keeping  her  promise,  bad  deceived  the 
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aM>enee  by  her  apparent  acaniescence  In  the 
plan  of  reuniting  the  family,  for  the  purpose 
of  benefiting  by  the  proposed  purchase.  There 
was  BO  consideration  for  the  payment  to  the 
persona  named  In  the  order  of  any  part  of 
the  proceeds  of  the  certificate  of  deposit  If 
the  land  belonged  to  an  undisclosed  principal 
of  Fuller's,  the  latter  would  have  no  right 
to  destroy  the  contract  without  the  consent 
of  bis  principal.  The  order  upon  the  bank 
was  without  consideration,  and  was  the  re- 
sult of  a  conspiracy  among  the  appellants  to 
obtain  from  Samuels  his  money,  and  the 
chancellor  committed  no  error  in  so  holding. 

It  is  also  inslBted  that  the  evidence  of  W. 
E.  Carrier  and  George  L.  Samuels  with  refer- 
ence to  conversations  which  they  had  with 
Mrs.  Samuels  was  incompeteht  against  the 
other  appellants.  The  bill  charges  a  con- 
spiracy between  appellants  to  deprive  appel- 
lee of  his  money.  The  evidence  sufficiently 
established  this  charge,  and  the  testimony 
was  competent,  not  only  against  Mrs.  Sam- 
uels, but  against  the  other  defendants. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(2M  HI.  12E) 

HcGUIRB  T.  BICHARD  GUTHMANN 
TBANSFKR  CO. 

(Supreme  Court  of  lUuiols.     April  23,  190&) 

11   AFFEAI/ — RBVIBW — QUBSTIONS  OF  FACT. 

The  affiimance  of  a  judgment  by  the  Appel- 
late Court  precludes  consideration  by  the  Su- 
preme Court  of  controverted  questions  of  fact, 
there  being  some  evidence  in  support  of  the 
finding  thereon. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
T(d.  8,  Appeal  and  Error,  {  4324.] 

2.  JUBT— PBBLnailABT   EXAMINATION. 

A  juror  may  not  on  his  preliminary  ex- 
amination be  asked  whether,  if,  after  hearing  the 
evidence,  and  being  instructed  as  to  the  law  and 
retiring  to  the  jury  room,  he  found  some  of  the 
jurors  disagreed  with  his  conclusions,  such  fact, 
standing  alone,  would  cause  him  to  change  his 
mind;  this  having  a  tendency  to  produce  dis- 
agreements. 

3.  NKOUOENCX  —  OONTBIBUTORT     NSOUQENCX 

OF  Infants— Instbtjctionb— Evidence. 
On  evidence  that  the  child,  for  injuries  to 
which  action  is  brought,  was  but  a  few  months 
more  than  seven  years  old  at  the  time  of  the  ac- 
cident, an  instruction  giving  the  general  rule 
as  to  the  degree  of  care  the  law  requires  of  a 
child  is  proper ;  it  being  for  defendant  to  show 
it,  if  for  any  reason  the  child  ought  to  be  charge- 
able with  a  higher  degree  of  care  than  would, be 
expected  of  an  ordinary  child  of  his  age. 

[Ed.  Note.— For  cases  in  pointy  see  Cent.  Dig. 
vol.  37,  Negligence,  {  393.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;   Ben  M.  Smith,  Judge. 

Action  by  James  McGuire  by  next  friend, 
Thomas  Kennedy,  against  the  Richard  Guth- 
mann  Transfer  Company.  Judgment  for 
plaintiff  was  affirmed  by  the  Appellate  Court, 
and  defendant  appeals,'  Affirmed. 


W.  B.  Moak,  for  appellant.  Brandt  &  HotT- 
man  (Oscar  C.  Miller,  ot  connael),  for  appel- 
lee. 

VIOKERS,  J.  Appellee,  James  McGuire,  a 
child  seven  years  and  four  months  old,  was 
knocked  down  and  run  over  by  a  team  and 
wagon  belonging  to  the  Richard  Guthmann 
Transfer  Company  on  April  22,  1905.  This 
suit  was  brought  to  recover  for  injuries  re- 
ceived by  the  child,  and  upon  a  trial  in  the 
superior  court  of  Cook  county  a  verdict  and 
judgment  for  $3,(X)0  was  obtained,  which  has 
been  affirmed  by  the  Appellate  Court  for  the 
First  District  The  transfer  company  has 
perfected  an  appea.1  to  this  court.  At  the 
close  of  all  the  evidence  appellant  requested 
the  court  to  direct  a  verdict  in  Its  favor. 
This  request  was  denied,  and  the  ruling  is 
assigned  as  error. 

Among  other  acts  of  negligence  charged  In 
the  declaration,  it  was  averred  that  the  team 
of  appellant  was  being  negligently  driven  at 
a  rate  of  speed  prohibited  by  the  ordinances 
of  the  city  of  Chicago.  An  ordinance  was  In- 
troduced prohibiting  the  riding  or  driving  of 
horses  or  other  animals  in  the  city  of  Chicago 
with  greater  speed  than  six  miles  per  hour 
and  providing  a  penalty  for  a  violation  there- 
of, and  also  another  ordinance  prohibiting  any 
person  from  turning  the  comer  of  any  street 
or  crossing  with  any  team  of  horses  or  other 
animals  at  a  greater  rate  of  speed  than  four 
miles  an  _hour.  The  evid^ice  of  five  or  six 
eyewitnesses  to  the  accident  proves  that  the 
team  In  question  was  being  driven,  at  the 
time  «f  the  accident,  by  a  servant  of  appel- 
lant, at  a  rate  of  speed  prohibited  by  the  ordi- 
nance. The.  only  evidence  tending  to  contra- 
dict this  contention  is  the  testimony  of  the 
driver,  who  says  that  thti  team  was  being 
driven  at  a  walk  when  the  accident  occurred. 
It  is  a  useless  expenditure  of  time  to  argue 
to  this  court  that  there  is  no  evidence  fairly 
tending  to  support  a  charge  of  negligence 
when  the  great  preponderance  of  the  evidence 
shows  that  ai^eilant  was  guilty  of  a  flagrant 
violation  of  the  speed  ordinance  at  the  time 
the  accident  occurred.  We  do  not  see  how 
the  Jury  could  reasonably  have  found  other- 
wise, under  the  evidence,  than  that  the  team 
was  being  driven  at  a  prohibited  rate  of 
speed.  It  is  true,  the  driver  of  the  team  has 
given  a  different  account  of  the  transaction, 
but  he  Is  contradicted  by  the  testimony  of 
every  witness  who  saw  the  accident  both  as 
to  the  speed  of  the  team  and  the  direction 
from  which  appellee  came. 

Under  the  evidence  in  this  case,  the  neg- 
ligence of  appellant  the  resulting  injury,  and 
the  absence  of  contributory  negligence  on  the 
part  of  appellee  were  all  questions  for  the 
Jury,  and  the  affirmance  of  the  Judgment  by 
the  Appellate  Court  conclusively  settles  the 
facts  against  appellant  This  rule  has  been 
so  frequently  announced  by  this  court  that 
all  lawyers  must  be  presumed  to  be  familiar 
with   It    Notwithstanding   the   oft-repeated 
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role  that  the  affinnanice  of  a  Judgment  In  a 
law  case  by  the  Appellate  Court  precludes 
this  court  from  considering  questions  of  con- 
troverted fact,  yet  appellant  has  devoted 
dome  20  pages  of  Its  brief  to  an  effort  to  con- 
Tlnce  this  court  that  one  contradicted  wit- 
ness is  sufficient  to  overcome  the  testimony  of 
a  half  dozen  unimpeached  witnesses,  and  that 
the  damages  awarded  appellee  are  excessive. 
All  this  discussion  is  entirely  out  of  place  In 
this  court,  and  appellant's  counsel  has  simply 
wasted  his  time  and  labor  and  his  client's 
money  and  the  time  of  this  court  unneces- 
sarily In  presenting  an  elaborate  argument 
upon  questions  which  the  law  does  not  per- 
mit this  court  to  pass  upon.  In  view  of  the 
character  of  appellant's*  brief  this  court 
would  be  Justified  in  striking  it  from  the  flies 
and  affirming  the  Judgment  pro  forma. 

In  the  preliminary  examination  of  the  Ju- 
rors appellant  asked  eight  of  them  the  fol- 
lowing question:  "I  will  ask  yon  If,  after 
having  retired  to  your  Jury  room,  after  hav- 
ing heard  the  evidence  and  been  Instructed 
upon  the  law  by  the  court.  If  you  should  find 
some  of  the  Jurymen  did  not  agree  with  your 
conclusions,  would  that  fact,  standing  alone, 
cause  you  to  change  your  mind?"  The  trial 
court  sustained  objections  to  this  question, 
and  the  ruling  is  assigned  as  error.  The  ef- 
fect of  this  question,  if  answered  in  the  af- 
firmative by  the  Jurors,  would  be  to  commit 
them  m  advance  to  a  coutse  in  the  Jury  room 
likely  to  result  in  a  disagreement  of  the  Jury. 
The  latitude  allowed  In  the  examfnation  of 
Jurors  cannot  be  attended  so  as  to  allow  par- 
ties to  ask  Jurors  questions  having  a  tjenden- 
cy  to  produce  disagreements  of  the  Jury.  We 
are  not  aware  of  any  authority,  and  none 
has  been  cited  by  appellant,  as  a.  precedent 
for  the  line  of  examination  Insisted  upon. 
The  court  very  properly  sustained  the  ob- 
jection to  appellant's  question.  City  of  Evan- 
Ston  V.  Richards,  224  111.  444,  79  N.  E.  673. 

The  court,  at  the  instance  of  appellee,  gave 
to  the  Jury  the  following  Instruction:  "The 
Jury  are  Instructed  that  the  rule  as  to  con- 
tributory negligence  of  a  child  is  that  a  child 
Is  required  to  exercise  only  that  degree  of 
care  which  a  child  of  his  age.  Intelligence, 
capacity,  discretion,  and  experience  would 
naturally  and  ordinarily  use  in  the  same  sit- 
uation and  under  the  same  circumstances." 
The  giving  of  this  instruction  is  assigned  as 
error,  for  the  reason,  it  Is  said,  there  was  no 
evidence  upon  which  to  base  It  The  Instruc- 
tion states  the  law  accurately  under  the  de- 
cisions of  this  court  In  Illinois  Iron  &  Metal 
Co.  V.  Weber,  196  111.  526,  63  N.  E.  1008,  and 
SUr  Brewery  Co.  v.  Hauck,  222  111.  348,  78 
N.  E.  827,  113  Am.  St  Rep.  420.  Appellant 
seems  to  assume  that  in  order  to  Justify  the 
court  in  giving  this  instruction  It  was  neces- 
sary for  appellee  to  prove  the  extent  of  in- 
telligence, capacity,  discretion,  and  experi- 
ence possessed  by  appellee.  This  contention 
cannot  be  sustained.  This  instruction  only 
euiports  to  lay  down  the  general  rule  as  to 


the  degree  of  care  the  law  requires  of  a  child. 
The  proof  is  that  appellee  was  a  child  of 
only  a  few  months  past  seven  years  of  age 
at  the  time  of  the  injury.  In  the  absence  of 
proof  to  the  contrary,  appellee  must  be  pre- 
sumed to  have  such  capacity  to  appreciate 
danger,  and  such  discretion  and  Intelligence 
in  protecting  himself  therefrom,  as  might 
reasonably  be  expected  of  an  average  child 
of  his  age  and  under  like  circumstances.  If 
appellant  contends  that  by  reason  of  some 
special  advantage  or  particular  experience  in 
life  appellee  ought  to  be  chargeable  with  a 
higher  degree  of  care  than  would  be  expected 
of  an  ordinary  boy  of  his  age,  evidence  of 
such  facts  should  have  been  ofTered  by  appel- 
lant 

Appellant's  criticism  upon  other  Instruc- 
tions we  find,  upon  consideration,  are  not 
well  taken. 

Finding  no  error  In  this  record,  the  Judg- 
ment of  the  Appellate  Court  for  the  First 
District  is  affirmed. 

Judgment  affirmed. 


VAN  SLTCK  V. 


(in  N.  T.  6tn 
WARNER. 


SAME  V.  WOODRUFF  et  al. 

(Court  of  Appeals  of  New  York.    April  2t, 
1008.) 

AppkaI/— Disposition  of  Cause— Aitirv arcs 
—Judgment  Absclutb  on  Stipulations. 
Wliere  plaintiff  sued  in  behalf  of  several 
judgment  creditors  to  set  aside  fraudulent  con- 
veyances of  personalty,  and  obtained  judeineDts, 
wbich  were  reversed  by  the  Appellate  iJivision 
as  against  the  evidence,  and  a  new  trial  ordered, 
and  plaintiff  appealed  further  to  the  Court  of 
Appeals,  stlpnlating  that,  in  case  of  affirmance, 
judgment  absolute  should  ko  against  him.  the 
Court  of  Appeals  on  finding  against  plaintlll 
will  not  dismiss  the  appeal,  but  will  render 
judgment  absolute  on  the  stipoiationa. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Actions  by  George  F.  Van  filyck,  as  receiver 
of  J.  F.  Smith  &  Co.,  against  William  R. 
Warner,  individually  and  as  executor  of  Wil- 
liam R.  Warner,  deceased,  and  as  surviving 
partner  of  the  firm  of  William  R.  Warner  & 
Co.,  and  against  Martin  C.  Woodruff  and  oth- 
ers. Impleaded  with  others.  From  orders  of 
the  Appellate  Division  In  each  case  (103  N.  T. 
Supp.  1,  118  App.  Div.  40;  103  N.  T.  Supp. 
139,  118  App.  Div.  47),  reversing  judgment! 
for  plaintiff,  he  appeals.    Affirmed. 

Charles  H.  Williams,  for  appellant  Al- 
bert Francis  Hagar,  for  resp<mdents. 

PER  CURIAM.  These  actions  were 
brought  by  the  plaintiff  as  the  representative 
of  certain  Judgment  creditors  of  a  common 
debtor  to  set  aside  several  transfers  of  per- 
sonal property  as  made  with  intent  to  hin- 
der, delay,  and  defraud  creditors,  or  to  effect 
an  unlawful  preference.  In  each  action  the 
Judgment  rendered  by  the  trial  court  in  fa- 
vor of  the  plaintiff  was  reversed  by  the  Ap- 
pellate Division  both  on  the  law  and  tbm 
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facts.  The  record  clearly  and  nmnlstakably 
shows  tbat  questions  of  fact  were  involved 
In  each  action,  and  that  those  questions  were 
decided  In  favor  of  the  plalotlfr  by  the  trial 
court,  but  the  findings  were  set  aside  by  the 
Appellate  Division  as  against  the  evidence. 
Still  the  plaintiff  appealed  to  this  court  from 
the  orders  of  reversal,  and  stipulated  that 
If  such  orders  should  be  aCBrmed,  Judgment 
absolute  should  be  rendered  against  him. 
Upon  the  argument,  we  were  asked  not  to 
affirm  the  orders,  but  to  dismiss  the  appeals 
In  case  we  reached  the  conclusion  that  the 
Appellate  Division  had  jurisdiction  to  re- 
verse on  the  facts.  These  reckless  appeals, 
however,  notwithstanding  our  repeated  ad- 
monitions, are  frequently  brought;  and  It  Is 
necessary  to  restrain  the  practice  by  the 
most  repressive  form  of  judgment  within  our 
power.  Accordingly  we  affirm  the  orders 
appealed  from  and  direct  judgment  absolute 
tn  favor  of  the  defendants,  with  costs  In  all 
courts. 

CULLEN,  d  X,  and  QBAT,  HAIGHT, 
VANN,  WERNEB,  WILLABO  BAETLETT, 
and  CHASE,  JJ.,  concur. 

Orders  afflrmed'and  judgment  absolute  or- 
dered against  appellant  In  each  case,  on  the 
stipulation,  with  costs  in  all  courts. 


(m  N.  T.  1) 

•HETN  ▼.  NEW  YORK  LIFE  INa  CO. 
(Court  of  Appeals  of  New  York.    April  7,  1008.) 

1.  Contracts— WarrrEN   and  Pbinted  Pob- 

T10N8 — CONSTRnCTlON. 

Where  a  contract  was  written  on  a  printed 
blank,  the  written  or  typewritten  provisions 
would  control  an  uncertain  or  repugnant  printed 
provision. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Die. 
vol.  11,  Contracts,  {  170.] 

2.  iNSmARCB— AOEItOT  CONTTKAOT— CONBTStrO- 
XION. 

An  insurance  agency  contract  provided  that 
the  agent  should  be  entitled  to  commissions  on 
the  original  or  renewal  cash  premiums  which 
during  his  continuance  as  agent  should  be  col- 
lected by  the  insurance  company  np  to  and  in- 
cluding the year  of  insurance,  should  his 

agency  continue  so  long,  on  policies  procured  by 
such  agent  at  specified  rates.  A  succeeding 
clause  declared  that  if  the  agent  secured  during 
the  first  12  months  new  insurance  amounting  to 
$15,000  on  which  the  original  or  cash  premiums 
shoald  be  paid,  he  should  be  entitled  to  a  com- 
mission of  5  per  cent,  on  the  renewal  premiums 
that  should  be  paid  for  the  second  year  of  as- 
snrance  and  for  each  additional  $15,000  of  in- 
surance he  should  be  entitled  to  such  renewal 
for  an  additional  year  of  assurance.  Beld.  that 
the  agent  was  entitled  to  commissions  on  renew- 
al premiums  under  such  subsequent  clause  oot- 
witnatanding  the  termination  of  his  agency  con- 
tract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  2S,  Insurance,  i  112.] 

Werner,  J.,  dissenting. 

Appeal  from  Supreme  Court  Appellate 
Division,  First  Department 

Action  by  Otto  P.  Heyn  against  the  New 
York  Life  Insurance  Company.   From  a  judg- 


ment of  the  ApipeUate  Division,  108  N.  Y.  Snpp. 
20,  118  App.  Dlv.  194,  dismissing '  plaintiff's 
claim  on  a  submission  of  a  controversy  pn  an« 
agreed  statement  of  facts  pursuant  to  Code 
Civ.  Proc.  f  1279.  plaintiff  appeals.  Beversed, 
and  judgment  ordered  for  plaintiff. 

Laurence  A.  Tanzer  and  Bernard  Naum- 
burg,  for  appellant.  John  K.  Clark  and 
James  H.  Mcintosh,  for  respondent 

HAIGHT,  J.  On  the  15th  day  of  Septem- 
ber, 1890,  the  defendant  the  New  York  Life 
Insurance  Company,  as  party  of  the  first 
part,  entered  into  a  written  agrocment  with 
the  plaintiff.  Otto  P.  Heyn,  by  which  he  was 
appointed  an  agent  of  the  company  to  solicit 
Insurance  for  an  Indefinite  term,  upon  a  com- 
pensation to  be  paid  In  commissions.  The 
agreement  contains  numerous  provisions  by 
which  he  Is  prohibited  from  varying  the 
terms  and  conditions  specified  by  the  defend- 
ant in  making  contracts  for  Insurance;  and 
then  by  the  twentieth  clause  of  the  agree- 
ment provides  as  follows :  "It  is  agreed  tbat 
said  party  of  the  second  part  shall  be  allow- 
ed, under  this  agreement  the  following  com- 
pensation Only,  unless  otherwise  expressly 
stipulated  In  writing,  namely,  a  commission 
on  the  original  or  renewal 'cash  premiums 
which  shall,  during  his  continuance  as  said 
agent  of  said  party  of  the  first  part,  be  ob- 
tained, collected,  paid  to  and  received  by  said 
party  of  the  first  part  up  to  and  including 

the  year  of   assurance   (should   his 

agency  continue  so  long)  on  policies  of  Insur- 
ance effected  with  said  party  of  the  first  part 
by  or  through  said  party  of  the  second  part 
which  commissTion  shall  be  at  and  aft;er  the. 
following  rates."  Then  follows  a  description 
of  some  14  different  Insurance  policies  and 
bonds,  on  which  his  commissions  upon  pro- 
curing the  original  cash  premiums  were  par- 
ticularly specified,  varying  from  30  to  50  per 
cent  Section  21  pfovldes  that :  "It  Is  agreed 
that  It  said  party  of  the  second  part  secures 
during  the  first  twelve  calendar  months  of 
the  continuance  of  this  agreement  new  In- 
surance on  the  plans  designated  in  section 
twentieth  hereof,  subject  to  ail  the  terms  and 
conditions  of  said  section,  amounting  to  the 
sum  of  fifteen  thousand  dollars,  upon  which 
the  original  cash  premiums  for  the  first  year 
of  assurance  shall  have  been  paid  to  and  re- 
ceived by  said  party  of  the  first  part  during 
said  period,  or  within  thirty  days  thereaftw 
(policies  paid  by  less  than  ten  annual  pre- 
miums excepted)  said  party  of  the  second 
part  shall  be  entitled  to  a  commirsiKU  of  five 
per  cent  on  such  renewal  premiums  of  busi- 
ness written  as  aforesaid,  as  shall  renew  for 
the  second  year  of  assturance ;  and  for  every 
additional  fifteen  thousand  dollars  procured 
as  aforesaid  said  renewal  shall  be  extended 
to  Include  an  additional  year  of  assurance." 
This  agreement  was  subsequently  modified 
by  continuing  the  same  from  year  to  year, 
during  the  existence  of  the  agency,  by  increaa- 
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ing  the  commissions  of  five  per  cent,  to  seven 
per  cent,  on  policies  exceeding  two  thousand 
dollars,  and  by  limiting  the  time  upon  which 
commissions  upon  renewal  premiums  shall  be 
paid  to  not  exceeding  twelve  years.  The 
plaintiff  entered  upon  the  performance  of  the 
agreement  of  the  15tb  of  September,  1896, 
and  during  the  first  year  procured  new  in- 
surance amounting  to  $79,000 ;  during  the  sec- 
ond year  he  procured  $178,000;  during  the 
year  ending  September  14,  1002,  he  procured 
$61,000 ;  in  1903,  $31,000 ;  In  1904  only  $2,000. 
No  further  insurance  was  procured  by  the 
plaintiff,  and  thereupon,  on  the  15th  day  of 
June,  1905,  bis  agency  was  terminated  by  the 
defendant  company,  upon  the  ground  that  he 
was  not  "producing  business." 

Under  the  terms  of  the  agreement  the  pe- 
riod for  which  commissions  were  payable 
upon  renewal  premiums  have  all  expired  ex- 
cept for  the  years  ending  1898,  1902,  and 
1903.  In  1898  he,  having  procured  $178,000 
of  new  Insurance,  would  be  entitled  to  com- 
missiofas  thereon  for  as  many  years  as  15,000 
would  be  contained  In  that  number,  which 
would  be  eleven  times,  thus  entitling  him  to 
recover  commissions  upon  the  premiums  col- 
lected for  that  number  of  years,  in  1902  the 
amount  procured  being  $61,000  would  there- 
upon entitle  the  plaintiff  to  commissions  up- 
on the  premiums  paid  for  four  years,  and  in 
190S  the  amount  being  $31,000  would  entitle 
him  to  commissions  for  two  years.  The  claim 
presented  was  for  commissions  due  for  the 
year  1906,  and  If  they  are  allowable  it  Is  con- 
ceded that  for  1898  insurance  they  would 
amount  to  $456.01;  1902  insurance,  $153.68; 
and  for  1903  insurance,  $2.67 — ^making  a  total 
of  $612.36. 

The  Appellate  Division  has  dismissed  the 
plaintiffs  claim  upon  the  ground  that,  under 
the  contract,  bis  right  to  commissions  upon 
renewal  premiums  ceased  with  tbe  termina- 
tion of  bis  agency.  We  are  thus  called  upon 
to  construe  the  provisions  of  sections  20  and 

21  of  the  contract,  to  which  we  have  already 
referred.  Section  20,  together  with  the  main 
portions  of  the  contract,  is  upon  a  printed 
blank  furnished  by  the  defendant,  and  if  its 
provisions  are  doubtful,  uncertain,  or  repug- 
nant to  the  written  portions  of  the  agree- 
ment, that  which  is  written  should  control 
the  Interpretation  of  the  instrument.  Harper 
v.  Albany  Mut  Ins.  Co.,  17  N.  Y.  194 ;  Weisscr 
V.  Maitland,  3  Sandf.  318,  322 ;  Kratzenstein 
V.  Western  Assurance  Co.,  116  N.  T.  54.  57, 

22  N.  B.  221,  6  L.  R.  A.  799.  The  contract 
being  for  an  unspecified  period,  the  clause  in 
the  printed  portions  of  section  20  Intended 
for  the  insertion  of  the  year  or  time,  for 
which  the  contract  was  to  run,  becomes  im- 
material, and  not  applicable  to  the  indeter- 
minate term,  and,  therefore,  the  clause  "up 

to  and  including  the year  of  assurance 

should  bis  agency  continue  so  long"  should 
properly  be  eliminated.  We  then  have  section 
20  of  the  contract  providing  for  the  compen- 
sation of  the  agent  by  way  of  commissions 


on  the  original  or  renewal  cash  premiums 
which  shall  during  his  continuance  as  agent 
be  obtained,  collected,  and  paid  to  the  insur- 
ance company,  and  then  follows  the -percent- 
age of  original  cash  premiums  paid  upon  the 
various  kinds  of  policies  which  he  was  au- 
thorised to  procure,  upon  which  he  was 
allowed  commissions,  but  nothing  for  the 
renewal  premiums ;  so  that  while  the  renew- 
al premiums  appear  In  the  printed  portion 
of  section  20  we  have  no  percentage  fixed 
upon  which  the  commission  could  be  paid  up- 
(m  such  renewals.  This  is  provided  for  by 
section  21  of  the  contract,  which  is  typewrit- 
ten and  subject  to  the  same  rules  of  construc- 
tion as  if  written  by  a  pen.  Under  the 
amendments  to  which  we  have  referred,  it 
allows  7  per  cent  commission  upon  a  renewal 
premium  paid,  if  the  insurance  of  the  preced- 
ing year  amounts  to  $15,000,  and  for  every 
additional  $15,000  procured  another  year's 
commission,  not,  however,  exceeding  12  years. 
Therefore,  by  the  terms  of  tills  agreement, 
the  defendant  became  obligated  to  pay  the 
plaintiff  commissions  for  11  years  upon  the 
renewal  premiums  collected  by  it  for  1898 
business,  four  years  for  1902,  and  two  years 
for  1903,  unless  the  reference  to  the  provi- 
sions of  section  20  limits  his  right  to  recover, 
commissions  to  the  period  during  which  his 
agency  continues.  Section  21,  providing  for 
renewal  commissions,  is  limited  to  the  new 
Insurance  obtained  during  the  year  "on  the 
plans  designated  in  section  twentieth  hereof> 
subject  to  all  the  terms  and  conditions  of 
said  section."  What  are  the  plans  designat- 
ed In  section  20?  By  referring  to  the  provi- 
sions of  that  section  we  find  some  14  different 
kinds  of  policies  and  bonds  issued  by  the 
company  for  which  the  plaintiff  was  authoriz- 
ed to  solicit  persons  to  contract  Each  of 
these  plans  is  subject  to  terms  and  conditions, 
which  the  plaintiff  was  required  to  observe 
in  making  contracts  for  insurance.  The  plam 
designated,  therefore,  in  section  20,  and  the 
terms  and  conditions  connected  with  such 
plans,  we  think,  were  the  plans,  terms,  and 
conditions  that  the  parties  had  in  mind  in 
writing  into  the  contract  this  provision.  The 
learned  Appellate  Division  was  of  the  opin- 
ion that  it  referred  to  the  continuance  of 
plaintiff  as  an  agent  of  the  company,  but  we 
incline  to  the  view  that  such  construction 
ought  not  to  prevail.  The  provision  of  sec- 
tion 20,  as  we  have  seen,  was  that  the  plain- 
tiff should  be  allowed  under  the  agreement 
"the  following  compensation  only,  unless  oth- 
erwise expressly  stipulated  in  writing."  Un- 
der section  21  we  have  it  expressly  stipulated 
In  writing  that  the  plaintiff  should  be  entitled 
to  commissions  on  the  renewal  premiums  to 
which  we  have  already  called  attention,  thus 
complying  with  the  terms  of  .that  section.  It 
is  apparent  therefore,  that  should  the  con- 
struction of  the  Appellate  Division  be  adopt- 
ed it  would  not  only  deprive  the  plaintiff  of 
the  benefit  of  his  express  agreement  in  writ- 
ing, but  would  also  place  it  within  the  power 
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of  the  company  Immediately  after  the  plain- 
tur  had  piocnred  the  $178,000  insurance, 
which  entitled  him  to  commissions  npon  the 
renewal  premiums  for  11  years,  to  arbitra- 
rily deprive  him  of  such  commissions  by  ter- 
minating bis  agency.  This  wonid  be  a  harsh 
and  unjust  constmctlon  of  the  contract,  and 
would  place  the  plaintiff  at  the  mercy  of  the 
defendant  In  Gillet  v.  Bank  of  America,  160 
N.  Y.  fi49,  557,  55  N.  B.  292,  294,  Martin,  J., 
says:  "Where  there  Is  uncertainty  or  doubt 
aa  to  the  meaning  of  words  or  phrases  used 
In  a  contract,  in  seeking  for  the  Intent  of  the 
parties  as  evidenced  by  the  words  used,  the 
fact  that  a  construction  contended  for  would 
make  the  contract  unreasonable  and  place 
one  of  the  parties  at  the  mercy  of  the  other 
may  properly  be  taken  Into  consideration." 

Our  conclusion,  therefore,  1b  that  the  judg- 
ment should  be  reversed,  and  judgment  order- 
ed for  the  plaintiff  for  the  amount  agreed 
npon,  with  costs  in  both  courts. 

CULIiBN,  a  J.,  and  VANN,  WII-I/ARD 
BARTLBTT,  HISCOOK,  and  OHASB,  JJ., 
concur.    WmtNER,  J.,  dissenta. 

Jndgmtot  accordingly. 


(O  Ind.  App.  7) 

WESTERN    UNION    TELEGRAPH    CO.    T. 

TROTH.     (No.  6,33a)i 
(Appellate  Court  d(  Indiana.     April  29,  1908.) 
L  Tkxobaphs— Failusk   to   Deuvex   Mes- 

BAGB— LlABILITT— STATCTOEY  PBOVIBIONS — 
PEBSOKS  BjNTITLEn  TO  SuB  —  "Pabtt  Ao- 
QBIEVED." 

Under  Acts  1885,  p.  151,  e.  48,  imposing  on 
telegraph  companies  the  duty  to  transmit  tele- 
grams with  impartiality^  and  m  the  order  of  time 
they  are  received,  section  3  of  which  provides 
that  a  party  violating  the  provisions  of  the  act 
shall  lie  liable  to  any  party  aggrieved  in  a  cer- 
tain penalty,  the  party  aggrieved  is  the  real  pai^ 
ty  in  interest  with  whom  the  contract  was  enter- 
ed into  and  for  whose  benefit  the  service  was  to 
be  rendered,  and  not  merely  the  one  whose  name 
is  signed  to'  the  message,  and  the  fact  that  a 
sender  of  a  telegram  signs  it  with  the  name  of 
another  will  not  prevent  recovery  by  him. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  273-278;  vol.  8,  pp. 
7569-7570.] 

2.  Same— Actions  fob  Penalties— StrrFtciBN- 
CT  of  Complaint — Interest  of  Plaintiff. 
Where    a    complaint    alleges    that    plaintiff 
wrote,  signed,  paid  for,  and  delivered  the  mes- 
sage in  question  to  the  defendant  company,  it 
presumptively  shows  that  plaintiff  was  the  con- 
tracting and  real  party  in  interest,  and  is  suffi- 
cient to  withstand^  a  demurrer,  notwithstanding 
it  shows  that  the  name  signed  to  the  telegram 
was  that  of  another  person. 
ft.  Evidence  —  Presumptions  —  Adthobbhif 
or  Teleqbam  OB  Letteb. 

A  letter  received  in  due  course  of  mail  in 
response  to  a  letter  sent  by  the  receiver  is  pre- 
sumed, in  the  absence  of  anytlilng  to  the  con- 
trary, to  be  from  the  one  whose  name  is  signed 
to  It,  bnt  the  presumption  that  the  name  signed 
to  a  telegram  is  that  of  the  sender  may  be  over- 
come by  affirmative  evidence  to  the  contrary. 
4.  Telegbaphs— Actions  fob  Damages— Pab- 
tt IN  INTEBEST— Evidence— Sdfficienct. 
In  an  action  by  Robert  A.  Troth  against 
a  telegraph  company  for  damages  and  statutory 


penalty  for  failure  to  deliver  a  telegram  signed 
H.  B.  Troth,  evidence  held  to  show  that  plain- 
tiff was  the  sender  of  the  message  and  the  real 
party  in  Interest. 

5.  Tbial  —  Tbial  by  Court  —  Findings  of 
Pact— Sufficiency  —  EFrBCT  of  Conolu- 

BIONS. 

Mere  conclusions  in  a  special  finding  of  fact 
will  be  disregarded,  if,  after  the  conclusions  are 
eliminated,  sufficient  remains  to  constitute  a 
finding.  Hence  a  finding  that  a  message  writ- 
ten by  plaintiff  and  delivered  to  defendant  was 
a  message  from  plaintiff  to  a  person  named,  and 
that  in  sending  the  message  plaintiff  acted  for 
himself  and  was  the  sender  of  the  message,  was 
sufficient  aa  a  finding  of  fact  tliat  plaintitc  was 
the  sender  of  the  message. 

6.  Telegbaphs  —  Actions  fob  Penalties  — 
Defenses  —  Bubden  of  Pboof  —  Wbittew 
Demano. 

In  an  action  against  a  telegraph  company 
for  a  penalty  for  failure  to  deliver  a  message, 
the  defense  that  plaintiff  had  made  no  written 
demand  within  60  days  la  an  affirmative  one, 
wliich  must  iie  pleaded  by  defendant,  on  whom 
the  burden  of  proving  that  issue  rests. 

7.  Same — Evidence — Sutfioikncy. 

Evidence  held  to  show  a  sufficient  written 
demand  within  80  days  for  the  statutory  penalty 
for  failure  to  deliver  a  message,  notwitnstand- 
ing  the  word  "damages"  was  used  in  the  de* 
mand  instead  of  the  word  "penalty." 

Appeal  from  Circuit  Court,  Orange  County ; 
Thos.  B.  Buskirk,  Judge. 

Action  by  Robert  A.  Troth  against  the 
Western  Union  Telegraph  (Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Chambera,  Pickens,  Moores  &  Davidson 
and  Sam  R.  Lambdin,  for  appellant  Perrjr 
McCart,  for  appellee. 

COMSTOCK,  J.  Action  by  the  appellee 
against  the  appellant  to  recover  the  penalty 
for  the  nondelivery  of  a  telegram,  prescribed 
by  Act  April  8^  1885,  p.  15,  c.  48,  entitled  -An 
act  prescribing  certain  duties  of  telegraph 
and  telephone  companies,  prohibiting  discrim- 
ination between  patrons,  providing  penalties 
therefor  and  declaring  an  emergency."  It 
is  alleged  In  the  complaint:  That  on  the  23d 
day  of  July,  1905,  plaintiff  delivered  to  the 
defendant  at  Its  said  office  at  the  town  of 
Orleans,  during  Its  regular  office  hours,  to  be 
transmitted  and  delivered  to  William  H. 
Troth,  In  care  of  Mugg  Telephone  at  the 
town  of  Spencer,  the  following  telegraphic 
dispatch,  to  wit:  "7,  28,  1905.  To  Wm.  H. 
Troth,  c  o  Mugg  Telephone,  Spencer,  Indi- 
ana. Eula  dead  funeral  ten  tuesday  meet  us 
Spencer  nine  train.  H.  B.  Troth."  That  the 
plaintiff  wrote  said  message,  and  signed  the 
same  "H.  B.  Troth"  as  appears  by  the  copy 
of  said  message  above  set  out.  That  he  then 
and  there  complied  with  all  the  rules  of  said 
defendant  company  to  transmit  said  dispatch, 
and  then  and  there  paid  to  said  defendant 
company  its  regular  rates  and  charges  for 
transmitting  and  delivering  said  dispatch,  to 
wit  the  sum  of  25  cents.  Plaintiff  avers  that 
at  the  time  said  dispatch  was  so  received  by 
said  defendant  and  at  the  time  plaintiff  so 
paid  said  defendant  company  for  transmit- 
ting Bald  dispatch  bb  Bforesald,  and  for  six 
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months  prior  to  mid  time,  the  said  Mngg 
Telephone  had  Its  office  in  said  town  of  Spen- 
cer and  within  one  mile  of  said  defendant's 
said  office  in  said  city,  and  that  said  telephone 
during  said  time  and  at  said  place  had  its 
office  open  and  attended  by  persons  competent 
and  ready  to  have  received  said  dispatch  In 
care  for  said  "William  H.  Troth.  It  Is  aver- 
red that  the  defendant  wholly  failed  to  trans- 
mit said  dispatch,  and  neglected  to  deliver 
said  dispatch  to  said  telephone  at  the  time. 
A  demurrer  for  want  of  facts  to  this  com- 
plaint was  overruled,  and  the  defendant  an- 
swered in  two  paragraphs ;  the  first  being  a 
general  denial,  and  the  second  that  the  tele- 
gram was  sent  subject  to  the  conditions  in- 
dorsed thereon  as  follows:  "The  company 
will  not  be  liable  for  damages  or  statutory 
penalties  in  any  case  where  the  claim  is  not 
presented  In  writing  within  sixty  days  after 
the  message  was  filed  with  the  company  for 
transmission,"  and  that  no  claim  was  so  pre- 
sented within  the  period  named.  The  plain- 
tiff demurred  to  said  second  paragraph  of  an- 
swer, which  demurrer  was  overruled.  Hie 
plaintiff  replied  by  general  denial  to  the  sec- 
ond. 

Upon  proper  request,  the  court  made  a  spe- 
dal  finding  of  facts,  among  which  are  the 
following: 

"(1)  On  July  23,  1905,  the  plalntlfT  filed  in 
the  office  of  the  defendant,  at  Orleans,  Ind., 
for  transmission  by  the  defendant,  by  tele- 
graph, to  William  H.  Troth,  care  of  the  Mugg 
Telephone  Company,  at  Spencer,  Ind.,  a  cei^ 
tain  telegraph  message,  as  follows:  [Being 
the  same  message  heretofore  set  out  in  the 
complaint.]  That  said  message  was  written 
by  the  plaintiff  upon  a  printed  blank  fur: 
nished  by  defendant's  manager  and  operator 
at  Orleans,  Ind.,  and  that  the  printed  portion 
of  said  blanii  was  as  follows:  'The  Western 
Union  Telegraph  Company  •  •  *  send  the 
following  message  subject  to  the  terms  on  the 
back  hereof,  which  are  hereby  agreed  to: 
♦  •  ♦  The  company  will  not  be  liable  for 
damages  or  statutory  penalties  in  any  case 
where  the  claim  is  not  presented  In  writing 
within  sixty  days  after  the  message  is  filed 
with  the  company  for  transmission.    •    •    • » 

"(2)  That  on  the  23d  day  of  July,  1905,  and 
for  a  long  time  prior  thereto,  and  continu- 
ously thereafter  up  to  and  at  the  time  of  the 
trial  of  this  cause,  the  defendant  was  a  cor- 
poration acting  under  the  laws  of  the  state 
of  Indiana,  and  was  engaged  In  doing  general 
telegraphic  business  for  the  public  and  for 
hire.  That  defendant  during  all  of  said  time 
kept  and  maintained  an  office  at  the  town  of 
Orleans,  in  Orange  county,  Ind.,  for  the  pur- 
pose of  receiving  dispatches  to  be  sent  over 
its  lines  of  wires.  That  on  said  day  of  July 
defendant  was  the  owner  and  operator  of  a 
line  of  wires  extending  from  the  said  town 
of  Orleans  to  the  town  of  Spencer,  in  the 
state  of  Indiana,  at  which  last-named .  town 
the  defendant  on  said  day  kept  and  main- 
tained an  office  for  the  purpose  of  receiving 


and  sending  and  receiving  and  deUvering 
telegraphic  business  and  messages  for  the 
public. 

"(3)  That  plaintiff  wrote  said  otessage  at 
the  office  of  said  defendant  at  Orleans,  Ind., 
on  the  blank  furnished  to  him  by  the  defend- 
ant's manager  and  agent  at  said  town,  and 
signed  the  same  by  the  name  and  style  of 
H.  B.  Troth,  after  whi<^  he  delivered  said 
message  to  said  manager  of  defendant's  of- 
fice for  transinission,  and  at  the  time  paid  to 
said  manager  the  sum  of  25  cents;  this  be- 
ing the  charge  named  and  fixed  by  said  man- 
ager of  the  defendant  for  transmitting  said 
message  from  the  town  of  Orleans  to  the 
town  of  Spencer. 

"(4)  That  said  message  so  written  by  plain- 
tiff and  delivered  to  said  defendant's  said 
manager  was  a  message  from  the  plaintiff  to 
one  William  H.  Troth,  and  In  sending  said 
message  the  plaintiff  acted  for  himself,  and 
he  was  the  sender  of  said  message. 

"(5)  That  at  the  time  said  message  was  re- 
ceived by  defendant  for  transmission  the 
Mugg  Telephone  Company,  mentioned  in  said 
message,  and  In  care  of  which  said  message 
was  to  be  delivered,  had  its  office  in  the  town 
of  Spencer,  Ind.,  and  within  less  than  one 
mile  of  the  defendant's  office  In  said  town, 
which  office  of  said  Mugg  Telephone  was  kept 
open  both  day  and  night,  and  was  at  all 
times  attended  by  competent  and  proper  per- 
sons, ready  to  have  received  and  cared  for 
said  message.  * 

"(6)  That  said  message  was  not  transmit- 
ted nor  received  at  the  office  of  defendant  at 
said  town  of  Spencer,  Ind.,  In  the  regular  or- 
der In  which  it  was  filed  for  transmission, 
and  was  never  at  any  time  delivered  to  the 
said  Mugg  Telephone  nor  to  any  other  person 
for  the  said  William  H.  Troth,  and,  in  fact, 
was  never  received  by  the  defendant  at  its 
office  in  said  town  of  Spencer,  Ind.,  for  de- 
livery, and  was  never  delivered  to  the  said 
William  H.  Troth. 

"(7)  That  within  00  days  after  filing  said 
message  at  the  office  of  defendant,  at  Or- 
leans, Ind.,  the  plaintiff  made  demand  in 
writing  on  defendant  for  payment  of  the 
penalty  provided  by  the  statute  as  required 
by  the  terms  printed  on  the  back  of  the  blank 
on  which  plaintiff  wrote  said  message." 

As  conclusions  of  law  the  court  stated  that, 
by  failure  to  transmit  and  deliver  said  mes- 
sage, the  defendant  violated  its  duty  to  the 
plaintiff,  and  should  incur  the  statutory  pen- 
alty of  $100,  and  that  the  plaintiff  is  entitled 
to  recover  from  the  defendant  the  statutory 
penalty  of  $100,  together  with  its  costs  in 
this  action.  To  the  conclusions  of  law  the  de- 
fendant excepted,  and  judgment  was  rendered 
in  favor  of  the  appellee  for  $100  and  costs. 
The  defendant  moved  for  a  venire  de  novo, 
on  the  ground  that  the  special  findings  upon 
material  and  essential  issues  stated  a  conclu- 
sion instead  of  a  fact;  that  special  finding 
No.  4  was  a  conclusion,  instead  of  a  fact,  and 
that  the  special  findings  were  not  sufficient  to 
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sustain  the  judgment  for  tbe  plaintiff.  The 
motion  was  overroled,  as  was  also  defend- 
ant's motion  for  a  new  trial.  The  errors  as- 
signed are  tbe  over  ruling  of  appellant's  de- 
murrer to  the  complaint,  and  the  OTermling, 
respectively,  of  appellant's  motions  for  a  ve- 
nire de  novo  and  for  a  new  trial. 

It  Is  claimed  that  the  complaint  Is  Insuffi- 
cient because  the  statutory  penalty  Is  re- 
coverable by  the  person  whose  name  Is  signed 
to  the  telegram ;  that  the  appellee  Is  not  the 
party  aggrieved  within  the  meaning  of  the 
statute.  The  section  of  the  statute  pertaining 
to  this  proposition  Is  section  3  of  the  Acts  of 
1885,  supra  (Acts  1885,  p.  151,  c.  48),  which 
reads  as  follows:  "Any  person  or  company 
violating  any  of  the  provisions  of  this  act 
shall  be  liable  to  any  party  aggrieved  in  a 
penalty  of  $100.00  for  each  oftense,  to  be  re- 
covered In  a  civil  action  In  any  court  of  com- 
petent Jurisdiction."  We  cannot  conclude 
from  the  wording  of  tbe  statute  that  the  com- 
pany Is  liable  only  to  the  person  whose  name 
Is  signed  to  the  dispatch.  Tbe  foundation 
of  the  right  is  the  contract  of  the  corporation. 
Tbe  party  aggrieved  is  tbe  real  party  in  Inter- 
est; the  party  with  whom  the  contract  was 
entered  Into  and  for  whose  benefit  the  serv- 
ice was  to  be  rendered,  and  not  merely  the 
person  whose  name  is  signed  to  the  message. 
In  Western  Union  Telegraph  Company  v. 
Mossier,  95  lud.  32,  It  Is  said :  "To  authorize 
a  recovery  In  a  case  like  the  present,  the 
complaint  must  aver  and  the  evidence  must 
show,  in  addition  to  other  necessary  facts, 
that  the  plaintiff  paid  or  tendered  the  com- 
pany's charges  for  transmitting  the  message 
at  tbe  time  of  sending  it."  In  the  case  of 
Western  Union  v.  Pendleton,  95  Ind.  18,  48 
Am.  Rep.  672,  the  court  say:  "The  action 
given  by  the  statute  is  for  a  penalty,  and  the 
right  to  maintain  it  Is  in  the  sender  of  the 
message,  who  pays  or  tenders  tbe  compensa- 
tion provided  by  the  rules  and  regulations  of 
the  company."  In  the  case  of  Hadley  v. 
Western  Union,  115  Ind.  199,  15  N.  E.  849, 
the  court  say:  "It  is  only  those  who  give 
business  to  and  send  dispatches  over  tbe 
wires  of  a  telegraph  company  that  can  right- 
ly be  called  Its  patrons  within  tbe  meaning 
of  the  statute."  In  Western  Union  v.  Fergu- 
son, 157  Ind.  40,  CO  N.  E.  680,  the  term  "ag- 
grieved party"  Is  defined  as  the  person  whose 
message  tbe  telegraph  company  has  refused 
to  receive  or  failed  to  transmit  on  tbe  terms 
or  in  tbe  manner  prescribed  by  the  statute. 
In  the  case  of  Western  Union  v.  Jones,  95 
Ind.  232,  48  Am.  Rep.  713,  the  following  lan- 
guage is  used:  "The  penalty  provided  by  the 
statute  Is  given  to  one  who  contracts  with 
tbe  telegraph  company  for  the  transmis- 
sion of  a  message.  The  formal  right  and 
the  entire  beneficial  interest  are  exclusively 
in  the  Individual  who  contracts  with  the 
company  In  tbe  particular  Instance."  The 
complaint  In  tbe  averments  that  plaintiff 
wrote,  signed,  paid  for,  and  delivered  the 
message  to  tbe  defendant  company  presump- 


tively shows  that  he  was  the  contracting 
and  the  real  party  In  Interest,  and  make  it 
sufficient  to  withstand  a  demurrer. 

Appellant  cites  the  following  cases  In  sup- 
port of  the  demurrer:  Western  Union  v. 
Me^,  ^  Ind.  53;  Western  Union  v.  Pendle- 
ton, 95  Ind.  12,  48  Am.  Rep.  692;  Western 
Union  V.  Reed,  96  Ind.  195 ;  Western  Union 
V.  Kinney,  106  Ind.  468,  7  N.  E.  191 ;  West- 
em  Union  V.  Brown,  108  Ind.  538,  8  N. 
E.  171;  Hadley  v.  Western  Union,  115  Ind. 
191,  16  N.  E.  845;  Western  Union  v.  Fergu- 
son, 157  Ind.  37,  6  N.  B.  679;  Thompsim  v. 
Western  Union,  40  Misc.  Rep.  443,  82  N.  T. 
Supp.  676.  These  cases  decide  that  only  the 
sender  (not  the  receiver)  of  the  telegram  Is 
the  aggrieved  party,  and  has  the  right  to 
bring  tbe  action  under  tbe  statute.  In  West- 
em  Union  V.  Pendleton,  supra,  it  Is  said: 
"The  action  given  Is  for  a  penalty,  and  the 
right  to  maintain  It  is  In  tbe  sender  of  tbe 
message,  who  pays  or  tenders  the  compensa- 
tion provided  by  the  rules  and  regulations  of 
the  company."  In  Western  Union  v.  Kinney, 
supra,  the  action  was  by  appellee,  who  di- 
rected bis  clerk  to  forward  messages  sent 
to  blm  during  his  absence.  Appellee  was 
held  not  to  be  tbe  sender  of  the  message 
which  tbe  derk  had  received  and  forwarded, 
and  he  could  not  therefore  recover.  In  West- 
em  Union  V.  Brown,  supra,  suit  was  brought 
by  Alonzo  F.  Brown  to  recover  for  the  non- 
delivery of  a  telegram  signed  "L.  P.  Brown." 
The  court  say;  "It  Is  found  that  he  deliv- 
ered the  dispatch  to  the  company  and  paid 
for  the  transmission,  but  that  Is  not  a  find- 
ing that  the  dispatch  was  from  him  to  T.  D. 
Brown.  He  may  have  delivered  the,  dispatch 
to  the  company  and  paid  for  its  transmission, 
with  his  own  money,  and  yet  not  be  the  send- 
er of  It  in  the  sense  of  the  statute.  Western 
Union  V.  Kinney,  supra.  The  dispatch  set 
out  as  a  part  of  the  special  finding  Is  signed 
'L.  F.  Brown,'  and  there  is  no  finding  that  the 
signature  is  that  of  appellee  Aloq^  F. 
Brown."  The  decision  was  against  appellee, 
apparently 'not  because  the  appellant's  name 
wns  not  signed  to  the  telegram,  but  because. 
In  the  language  of  the  opinion,  "it  Is  by  no 
means  a  necessary  Inference  from  the  facts 
found  that  appellee  was  the  sender  of  the  dis- 
patch. The  burden  was^  upon  him  to  show 
that  the  dispatch  was  a'  message  from  him, 
and,  in  order  that  he  may  recover  upon  the 
facts  specially  found,  they  must  affirmatively 
show  that  which  he  was  thus  bound  to  prove." 
The  name  signed  to  a  letter  or  telegraphic 
dispatch  may  assist  In  identifying  the  writer. 
A  letter  received  in  due  course  of  mull  in 
response  to  a  letter  sent  by  the  receiver  Is 
presumed,  in  the  absence  of  anything  to  the 
contrary,  to  be  the  letter  of  the  person  whose 
name  is  signed  to  it.  Scofield  v.  Parlin  et 
al.,  61  Fed.  804,  10  C.  C.  A.  83.  In  the  case 
at  bar  such  presumption  Is  repelled  by  tbe  af- 
firmative evidence  that  the  message  was  from 
the  appellee.    The  evidence  shows  that  appel- 


Digitized  by 


Google 


730 


84  NORTHEASTERN  REPORTER. 


(JML 


lee  asked  the  mainager  of  appellant  for,  and 
received  from  him,  telegraph  blanks,  wrote 
out  the  message,  and  signed  the  name  "H. 
B.  Troth,"  and  paid  the  charges,  25  cents. 
"Enla"  named  In  the  message  was  the  daugh- 
ter of  appellee's  brother,  Homer  B.  Troth, 
whose  name  is  signed  to  the  telegram  as  "H. 
B.  Troth."  Be  lived  2%  miles  southeast  of 
Orleans,  In  Orange  county.  She  died  the 
morning  the  dispatch  was  filed,  and  was  to  be 
burled  In  Owen  county.  Appellee  bad  to  do 
with  arranging  for  her  funeral,  and  the  tele- 
gram was  sent  in  that  connection.  He  used 
his  own  money  in  payment  for  the  telegram. 
It  was  not  sent  by  any  one's  request  or  di- 
rection. This  Is  evidence  that  he  sent  It  of 
bis  own  motion,  and  there  Is  no  evidence  that 
he  sent  It  at  the  Instance  or  request  of  any 
other  person. 

Appellant's  second  point  Is  that  its  "mo- 
tion for  a  ventre  de  novo  should  have  been 
granted  because  the  material  finding  upon 
which  the  Judgment  rests,  numbered  4,  Is 
really  a  conclusion  of  law.  From  said  special 
finding  numbered  1  It  Is  dear  that  the  send- 
er of  the  dispatch  In  suit  was  one  Homer  B. 
Troth,  whereas  said  special  finding  numbered 
4  Is  as  follows:  [Setting  it  out]  •  •  • 
States  a  condusion  of  law  and v not  a  fact; 
that  upon  fln<iiiig  numbered  4  as  above  plain- 
tiff's sole  right  of  recovery  rests."  Is  said 
special  finding  4  a  conclusion  of  law,  and  not 
a  fact?  The  following  portion  Is  the  finding 
of  a  fact:  "That  said  message  so  written 
by  plaintiff  and  delivered  to  said  defendant 
was  a  message  from  the  plaintiff  to  one  Wil- 
liam H.  Troth."  The  remainder— "and  In 
sending  said  message  the  plaintiff  acted  for 
himself  and  he  was  the  sender  of  said  mes- 
sage"— may,  for  the  purposes  of  this  case, 
be  conceded  to  be  a  conclusion  of  law.  It  Is 
the  rule  that  mere  conclusions  In  a  special 
finding  of  facts  are  to  be  disregarded.  If 
that  portion  of  said  finding  4  conceded  to  be 
a  con$duslon  Is  eliminated,  there  remains  the 
other  findings,  viz.,  that  the  message  was 
written  and  signed  by  the  appellee  and  deliv- 
ered and  paid  for  by  him  to  appellant's  man- 
ager for  transmission,  facts  sufflcientiy  show- 
ing that  he  was  the  sender  of  the  message. 

Does  the  evidence  support  finding  7,  that 
within  60  days  after  filing  said  message  at 
the  office  of  defendant  the  plaintiff  made  de- 
mand Id  writing  on  defendant  for  payment  of 
the  penalty  as  required  by  law,  printed  on 
the  back  of  the  blank  on  which  plaintiff 
wrote  said  message?  This  Is  the  remaining 
question  discussed.  The  defense  to  which 
this  finding  was  pertinent  was  an  affirma- 
tive one,  and  it  was  necessary  to  specially 
plead  it,  and  the  burden  of  Its  proof  was  on 
appellant.  Western  Union  Telegraph  Ck>.  v. 
Sclrde,  103  Ind.  227,  2  N.  E.  604;  Western 
Union  Telegraph  Co.  v.  Trumbull,  1  Ind.  App. 
126,  27  N.  E.  313.  Appellee  testified  that 
about  September  12th  he  wrote  the  company, 
making  *  demand  for  the  payment  of  dam- 


ages. There  were  other  letters  written  by 
appellee  in  which  the  company  was  given  to 
understand  that  he  expected  payment  for 
the  failure  to  deliver  the  message.  These 
were  not  formal  demands  for  "a  penalty." 
The  word  "damages"  is  used,  but  they  noti- 
fied appellant  seasonably  of  appellee's  claim, 
and  that  he  expected  its  payment  -  It  gave 
the  company  notice  in  time  to  enable  it  to 
investigate  the  case  while  the  facts  were 
"new  and  ascertainable."  This  was  the  pur- 
pose of  the  stipulation  Indorsed  on  the  back 
of  the  blank.  There  was  ample  evidence  to 
warrant  said  special  finding. 
Judgment  affirmed. 

ROBT,  C.  J.,  absent  HADLET,  P.  J.,  and 
RABB,  MYERS,  and  WATSON,  JJ.,  concur. 

(41  Ind.  A.  688) 
BAI/riMORE  ft  O.  S.  W.  R.  CO.  t.  WALK- 
ER.    (No.  6,352.) 
(Appellate  Court  of  Indiana.    April  28,  1906.) 

1.  Master  and  Servant — Injttbibs  to  Sibv- 
ART— Actions— Complaint. 

A  complaint,  in  an  action  for  injury  to  a 
railroad  section  hand  struck  by  sliTerg  flying 
from  a  chisel  used  to  cut  bolts  holding  a  froK 
in  the  roadbed,  which  alleges  that  plaintiff  had 
not  seen  the  chisel  until  after  the  injury,  and 
had  had  no  opportunity  or  occasion  to  observe 
its  condition,  and  that  at  the  time  of  the  injury 
the  bolts  were  being  cut  hy  other  employes  by 
one  of  them  holding  the  sharp  edge  of  the  chisel 
on  the  iMlts,  etc.,  is  sufficient  as  against  the  ob- 
jection on  demurrer  that  the  condition  of  the 
chisel  was  ohvious  to  plaintiff,  who  was  a  mature 
man. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dix. 
vol.  34,  Master  and  Servant,  {  850.] 

2.  Samb— Ddty  to  FuBNisH  Appliances. 

'  It  is  the  duty  of  an  employer  to  furnish  an 
employe  reasonably  safe  tools,  and  this  require- 
ment applies  to  the  safety,  not  only  of  an  em- 
ploye  a  sing  the  tool,  but  to  those  whose  duties 
require  them  to  be  within  the  risk  of  injury 
arising  from  any  defect  therein. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |  173.] 

3.  Sake— Assdhftion  or  Risk. 

An  employe  only  assumes  the  risk  ordinari- 
ly incident  to  his  employment  of  which  he  has 
knowledge,  and  such  as  by  the  exercise  of  or- 
dinary diligence  could  be  known  to  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §1  638-543,  55U. 
674-600.) 

4.  Same— Fellow  Skbvantb— Who  are. 

The  foreman  of  a  railroad  section  crew  is  a 
fellow  servant  of  the  members  of  the  crew,  and 
for  his  negligence  in  the  discharge  of  his  duty 
as  foreman  the  employer  is  not  liable,  where 
such  negligence  is  alone  the  cause  of  injury. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Wg. 
vol.  34,  Master  and  Servant,  §  428.] 

B.  Same  —  Duty  to  Furnish  Safe  Tools  — 
Selection  or  Tools  bt  Fellow  Sebvants 
— Kffect. 

Since  the  duty  of  an  employer  to  furnish 
reasonably  safe  tools  is  a  continuing  one,  the 
act  of  a  foreman  of  a  railroad  section  crew  in 
selecting  a  tool  is  the  act  of  the  employer,  mak- 
ing the  employer  liable  for  the  failure  of  the 
foreman  to  warn  members  of  the  crew  of  the 
defective  condition  of  the  tool  selected. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  SS  385.  392.] 
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6.  Same— CoNTRrBUTOST  Negligence. 

Where  an  employ^  injured  by  slivers  flying 
from  a  chisel  used  by  co-employes  bad  no  rea- 
son to  anticipate  injury  i)ecause  of  lack  of 
knowledge  of  the  condition  of  the  chisel,  there 
was  no  occasion  for  the  employe  to  attempt  to 
avoid  injutr. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §{  706-709.] 

7.  TmaI/— Evidence— Instbuctions. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy6  caused  by  a  defective  chisel,  there  was  ev- 
idence that  the  employe  had  no  knowledge  or  op- 
portunity of  knowledge  of  the  condition  of  the 
chisel  prior  to  the  accident,  an  instruction  that 
the  employer  was  not  required  to  inspect  simple 
tools  like  a  chisel,  the  condition  of  which  is  as 
obvious  to  one  person  as  to  another,  was  prop- 
erly refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  46,  Trial,  §S  596-612.] 

8.  SaMB— lONOBINQ    EVIDKNCB. 

In  an  action  for  injuries  to  an  employe 
caused  by  defective  chisel,  a  requested  instruc- 
tion which  ignored  the  evidence  of  the  want  of 
knowledge  of  the  employe  as  to  the  condition  of 
the  chisel  was  properly  refused. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  S§  613-623.] 

9.  Sake. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye caused  by  a  defective  chisel,  plaintiff  testi- 
fied that  he  had  not  seen  the  chisel  before  the 
injnry,  and  that  he  was  not  taking  any  part  in 
its  use,  a  requested  instruction  that  the  jury 
on  finding  that  the  condition  of  the  chisel  was 
obvious  and  might  have  been  seen  by  plaintiff 
if  he  had  looked  toward  it,  he  must  be  held  to 
have  seen  it  whether  he  did  so  or  not,  and  if 
he  stood  by  while  the  chisel  was  being  used  with 
his  face  toward  it,  his  failure  to  turn  his  face 
away  was  contributory  negligence  precluding  a 
recovery,  was  properly  refused. 

10.  Master  ♦nd  Servant— Injury  to  Serv- 
ant—Prebttkftions  •—  OoNTEiBtrroBT  Neo- 

UOENCZ. 

Contributory  negligence  of  an  employe  will 
not  be  presumed. 

[Ed.  Note.— For  (bses  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  !g  893,  908.] 

11.  Tbiai,  —  iNSTBrcTiONs  —  Refttsai,  of  In- 

BTBUCTIONB  COVERED  BT  THOSE  GiVEN. 

It  is  not  error  to  refuse  an  instruction  sub- 
stantially covered  by  an  instruction  given. 
SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  §§  e51-«59.] 

12.  Samb>— Misleading  Instructions. 

The  statement  of  the  court  made,  after  it 
bad  read  requested  instructions,  that  the  law  im- 
posed on  it  the  duty  of  instructing  the  jury 
what  the  law  is  governing  the  case,  followed  by 
proper  instructions  given  on  its  own  motion,  is 
not  misleading  as  leading  the  jury  to  believe 
that  the  requested  instructions  are  not  to  be  fol- 
lowed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  46,  Trial,  §§  5GS-576.] 

13.  Same— Argumentative  Instructions. 
An  instruction   in  an  action  for  personal 

injuries  that  the  jur^,  in  estimating  plaintiCTs 
damages,  may  take  into  consideration  the  na- 
ture of  the  accident,  the  character  of  the  inju- 
ries, the  pain,  if  any,  caused  thereby,  the  loss  of 
the  sight  of  plaintifrs  eye,  the  disfigurement,  if 
any,  caused  thereby,  and  any  mental  or  physical 
pain  suffered  in  consequence  of  the  injury,  and 
any  loss  of  service  caused  thereby,  is  not  argu- 
mentative, because  it  ;ontains  unnecessary  repe- 
tition of  the  matteta  which  the  jury  may  con- 
sider. 


14.  Same— Applicabilitt  or  Issues  and  Ev- 
idence. 

Instructions  must  be  relevant  to  the  Issues 
and  applicable  to  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  Si  584r-612.] 

15.  Master  and  Servant— Injury  to  Serv- 
ant—EIvidesce-Instructions. 

Where,  in  an  action  for  injuries  to  a  rail- 
road section  hand  struck  by  slivers  flying  from 
a  chisel  in  use  by  other  employes,  plaintiff  claim- 
ed that  the  chisel  furnished  by  the  railroad  com- 
pany was  defective,  that  it  negligently  suffered 
the  chisel  to  become  worn,  and  the  head  thereof 
battered  and  slivered,  so  as  to  become  dangerous 
and  liable  to  throw  out  slivers,  and  the  com- 
pany relied  on  a  general  denial,  an  instruction 
that  it  was  the  duty  of  the  company  to  use  or- 
dinary care  to  provide  safe  tools  and  keep  them 
ordinarily  safe  was  applicable  to  the  issues. 

16.  Same — AsstrMPriON  of  Bisk. 

Where,  in  an  action  for  injuries  to  a  rail- 
road section  hand  struck  by  slivers  flying  from 
a  chisel  in  use  by  other  employes,  plaintiff 
claimed  that  he  had  not  seen  the  chisel  until 
after  the  injury,  and  had  had  no  opportunity  to 
observe  its  condition,  and  that  the  chisel  was 
defective,  an  instruction  that  an  employe  does 
not  assume  risks  unknown  to  him,  or  wnich  he 
could  not  have  known,  and  hazards  as  are  caus- 
ed by  the  failure  of  the  employer  to  furnish 
ordinary  safe  tools,  was  applicable  to  the  issues. 
(Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §{  1168-1179.] 

17.  Same. 

Where,  In  an  action  for  injuries  to  a  rail- 
road section  hand  struck  by  slivers  flying  from 
a  chisel  in  use  by  other  employes,  plaintiff  claim- 
ed that  the  company  had  negligently  suffered 
the  chisel  to  become  worn  and  defective,  and 
the  head  battered  and  slivered,  so  as  to  become 
dangerous  and  liable  to  throw  out  slivers,  and 
that  he  had  not  seen  the  chisel  until  after  the 
accident,  and  the  company  relied  on  the  general 
denial,  an  instruction  that  an  employer  is  re- 
quired to  take  notice  of  the  liability  of  tools  to 
wear  out  and  become  defective  with  use,  and 
that  an  employe  may  repose  confidence  in  the 
prudence  of  the  employer  and  rest  on  the  pre- 
sumption, where  he  has  no  notice  to  the  con- 
trary that  the  employer  has  discharged  his  duty 
to  furnish  safe  appliances,  was  relevant  to  the 
issues. 

18.  Damages— MiSLEADiNO  Instructions. 

Where,  in  a  personal  injury  action,  the 
court  properiy  stated  the  facts  on  which  plain- 
tiff relied,  and  charged  that  the  burden  was  on 
him  to  satisfy  the  truth  of  the  allegations  of 
his  complaint  before  he  could  recover,  and  that, 
if  he  established  his  case,  the  verdict  should  be 
for  him  in  such  sum  as  would  fairly  compensate 
him  for  the  injury  received,  not  exceeding  the 
sum  sued  for,  and  that  in  estimating  the  dam- 
ages the  jury  -mi^ht  take  into  consideration  the 
nature  of  the  accident,  character  of  the  injuries, 
the  pain,  and  loss  of  service  caused  thereby,  the 
instructions  were  not  open  to  the  objection  that 
they  did  not  limit  the  jury  in  estimating  the 
damages. 

19.  TriaI/— Instructions— "Satisfy." 

An  instruction  in  an  action  for  personal 
injury  that  the  burden  is  on  plaintiff  to  "satis- 
fy" the  jury  by  a  preponderance  of  the  evidence 
of  the  truth  of  the  allegations  of  his  complaint 
before  he  is  entitled  to  a  verdict,  and  that, 
where  he  has  failed  to  so  "satisfy"  the  jury,  the 
verdict  must  be  for  defendant,  and  that,  if 
plaintiff  has  established  to  the  "satisfaction"  of 
the  jury  the  truth  of  the  allegations  of  the  com- 
plaint, the  verdict  must  be  for  him,  is  not  open 
to  the  objection  that  the  words  "satisfy"  and 
"satisfaction"  are  not  equivalent  to  the  word 
"find,"  since  the  word  "satisfy"  in  an  instruc- 
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tion  that  the  burden  of  proof  is  on  a  party  to 
"satisfy"  the  jury  of  a  fact  is  synonymous  with 
the  word  "believe,"  and  the  word  satisfy"  ns 
used  in  the  statement  that  a  party  must  satisfy 
the  jury  of  a  material  fact  means  to  relieve  the 
jury  from  all  uncertainty  or  doubt. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6328-6334;  vol.  8,  p. 
7794.] 

20.  Master  and  Servant— Injury  to  Serv- 
ant—Defective  Tools — Evidence. 

In  an  action  for  injuries  to  an  employ^ 
struck  by  slivers  flying  from  a,  chisel  while  used 
by  other  employes,  evidence  held  to  justify  a 
verdict  that  the  defect  in  the  chisel  was  the 
proximate  cause  of  the  accident. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  959.] 

21.  Same— Act  of  Fellow  Servant— Effect. 
The  fact  that  a  defective  tool  which  caused 

injury  to  an  employe  was  selected  by  a  fellow 
employ*  does  not  relieve  the  employer  from  lia- 
bility, for  the  negligence  of  a  fellow  employ^ 
cannot  excuse  the  employer  from  his  duty  to 
provide  safe  tools  for  his  employes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  34,  Master  and  Servant,  i  392.] 

22.  Same— Inspection  of  Appliances— Obli- 
gations OF  Master  and  Servant. 

A  higher  obligation  of  inspection  of  appli- 
ances rests  on  the  employer  than  on  the  employ^. 
lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  Si  235-242.] 

23.  Same. 

Where  an  employe  free  from  contributory 
negligence  was  injured  because  of  the  defective 
condition  of  an  instrument  placed  in  the  hands 
of  a  co-employ6  by  the  master,  and  used  near 
the  injured  employ^,  the  fact  that  the,  tool  was 
of  simple  construction  did  not  alone  deprive  the 
employe  of  a  recovery,  nor  relieve  the  employer 
from  liability. 

24.  Same. 

Bums'  Ann.  St  1901,  f  7083,  makes  a  rail- 
road company  liable  for  injuries  of  an  employ^ 
suffered  by  reason  of  any  defect  in  the  condition 
of  the  "ways,  works,  plant,  tools,  and  machin- 
ery" used  in  its  business,  when  the  defect  was 
the  result  of  negligence  on  its  part.  A  railroad 
section  hand  was  struck  by  slivers  thrown  from 
a  chisel  used  by  other  employes  in  cutting  bolts 
holding  a  frog  in  place.  There  was  evidence 
that  the  chisel  was  defective,  that  the  head 
thereof  had  been  battered  and  slivered,  and  that 
the  emplovg  did  not  know  of  the  condition  of  the 
chisel  until  after  the  injury.  Hold,  that  the 
employe  was  entitled  to  recover  under  the  stat- 
ute. 
Roby,  C.  J.,  and  Myers,  J.,  dissenting. 

Appeal  from  Circuit  Court  Orange  Coun- 
ty;   Asa  Elliott  Special  Judge. 

Action  by  William  E.  Walket  against  the 
Baltimore  &  Ohio  Southwestern  Railroad 
Company.  From  a  JudRment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Gardiner,  Tharp  &  Gardiner,  for  appel- 
lant A.  J.  Padgett,  D.  H.  Padgett,  Perry 
McCart  and  Alvln  Padgett,  for  appellee. 

COMSTOCK,  J.  The  appellee  was  plain- 
tiff below.  The  material  allegations  of  bis 
complaint  are  as  follows :  That  on  the  18tb 
day  of  April,  1905,  plaintiff  was  engaged  in 
tbe  service  of  the  defendant  as  a  section- 
man,  working  in  wbat  was  known  as  the 
"extra  gang,"  and  under  the  supervision  and 
direction   of   a   foreman   of   defendant,   to 


whose  orders  and  directions  be  was  bound 
to  and  did  conform.  That  there  were  sev- 
eral other  employes  of  defendant  working 
with  tbe  plaintiff  in  said  extra  gang  and 
subject  to  the  orders  of  said  foreman.  That 
at  the  same  time  the  defendant  bad  another 
foreman  and  gang  of  workmen,  constituting 
what  was  known  as  the  "regular  section 
gang,"  and  that  on  said  day  both  of  said 
gangs  of  employes  were  engaged  in  taking 
out  and  replacing  a  frog,  constituting  a  part 
of  the  defendant's  track,  and  that  they  were 
doing  said  work  under  the  orders  and  super- 
vision of  eald  defendant's  foremen.  That 
plaintiff  had  never  been  employed  in  sacb 
line  of  work  prior  to  the  happening  of  the 
grievances  hereinafter  complained  of.  That 
while  engaged  In  said  work  plaintiff  and 
said  otb£r  workmen  were  doing  tbe  work  of 
the  defendant,  and  were  in  the  line  of  their 
duty.  That  while  prosecuting  said  work  one 
of  said  foremen  ordered  one  of  the  persons 
working  at  said  undertaking  to  go  to  tbe 
tool  bouse  of  defendant  and  get  a  chisel  to 
cut  the  bolts  holding  the  old  frog  In  place. 
That  said  employs,  in  obedience  to  said  or- 
der and  directions,-  went  to  the  toolhouse  and 
got  a  chisel.  That  said  employ^  held  the 
chisel  on  one  of  said  bolts  and  another  of 
said  employes  began  to  strike  on  the  liea:d 
of  the  chisel  with  a  heavy  hammer.  That 
at  said  time  plaintiff  was  standing  a  few 
feet  from  where  said  bolts  were  being  cut, 
and  was  required  by  the  defendant  and  tlie 
said  Murpbey,  foreman,  to  remain  in  the  Im- 
mediate yidnity  of  said  work,  and  engaged 
in  tbe  line  of  his  duty,  and  the, men  holding 
tbe  chisel  and  wielding  the  hammer  were 
at  that  time  engaged  in  the  line  of  their 
duty  as  employes  of  the  defendant  That 
while  thus  engaged  a  piece  of  the  metal  of 
which  tbe  chisel  was  made  flew  off  of  tbe 
same  and  struck  plaintiff  In  the  left  eye  and 
destroyed  tbe  sight  thereof.  That  plaintiffs 
said  injury  was  caused  by  reason  of  the  neg- 
ligence and  carelessness  of  tbe  defendant  in 
this:  That  said  defendant  furnished  the 
said  chisel  for  tbe  use  of  its  employes  to 
work  with  in  its  employment,  and  that  It 
carelessly  and  negligently  suffered  tbe  said 
chisel  to  be  and  become  old,  worn,  and  de- 
fective, and  tbe  head  thereof  battered  and 
slivered,  and  to  become  thereby  dangerous 
and  liable  to  throw  out  slivers.  That  until 
after  plaintiff's  said  Injury  he  bad  never 
seen  said  chisel,  and  that  he  had  no  oppor- 
tunity to  see  and  observe  the  same  while 
working  to  help  remove  said  frog  and  be- 
fore his  said  injury.  That  defendant,  by  and 
through  its  foremen  and  officers,  knew,  or 
by  the  exercise  of  reasonable  diligence  might 
bave  known,  of  tbe  defective  condition  of 
said  chisel  at  and  before  said  Injnty.  That 
plaintiff's  injury  was  caused  wholly  by  rea- 
son of  the  defendant's  carelessness  and  neg- 
ligence In  permitting  said  chisel  to  become 
defective  as  alleged,  and  to  be  used  while  in 
such  defective  condition,  and  tb&t  his  said 
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Injncr  was  received  without  any  fanlt  or 
careleBsnesB  on  his  part  contributing  to  hlff 
injury.  That  by  reason  of  said  injury  tlie 
Bight  of  plalntlfTs  eye  was  entirely  destroy- 
ed, and  he  was  made  thereby  to  suCter  great 
pain  and  loss  of  time  from  bis  employment, 
all  to  his  damage  of  $10,000.  Appellant's 
demurrer  for  want  of  facts  to  the  complaint 
was  oTerruled,  and  an  answer  in  general  de- 
nial flied.  The  action  was  begun  In  the  Law- 
rence circuit  court,  and  upon  change  of  ven- 
ue was  tried  in  the  Orange  circuit  court,  in 
which  court  a  Jury  returned  a  verdict  in 
favor  of  appellee  for  $3,000,  on  which  Judg- 
ment was  rendered. 

The  errors  assigned  are  the  action  of  the 
court  In  overruling  the  demurrer  of  the  ap- 
pellant to  the  amended  complaint,  and  in 
overruling  appellant's  motion  for  a  new  trial. 
The  objections  made  to  the  sufficiency  of  the 
complaint  are  that  the  condition  of  the  chisel 
was  obvious  to  appellee,  who  was  a  mature 
man  with  good  eyesight;  ttiat  to  look  at  it 
would  be  to  Inspect  it,  and  that  such  inspec- 
tion would  reveal  its  condition  as  readily  to 
one  person  as  another ;  that  the  risk  was  In- 
cident to  the  service,  and  was  assumed; 
that  the  selection  of  the  ctiisel,  if  n^ligent, 
was  the  neglig«]ce  of  a  co-employ6;  that 
the  averments  show  that  the  appellee  realiz- 
ed the  danger;  and  that,  though  an  oppor- 
tunity existed  for  him  to  avoid  it,  he  did  not 
attempt  to  do  so.  The  first  and  second  ob- 
jections to  the  complaint  are  met  by  the  al- 
legation that  appellee  never  saw  the  chisel 
until  after  Jiis  injury,  and  had  no  opportuni- 
ty or  occasion  to  examine  or  observe  Its  con- 
dition ;  that  at  the  time  of  plaintiffs  injury, 
by  the  direction  of  Murphey,  the  foreman, 
the  bolts  were  being  cut  by  one  of  the  extra 
gang  holding  the  sharp  edge  of  the  chisel  on 
said  bolts  by  means  of  a  short  handle  there- 
on, and  another  employe  striking  powerful 
blows  on  the  bead  thereof  with  a  heavy 
sledge  hammer,  thus  showing  the  chisel  was 
near  the  ground.  Whether  appellee  could 
have  seen  the  chisel  depended  upon  the  posi- 
tion of  the  workmen  and  chisel  at  the  time. 
He  was  not  called  upon  to  use  or  Inspect  the 
chisel,  and  his  attention  was  not  called  to  it 
It  is  the  duty  of  the  master  to  furnish  an 
employe  reasonably  safe  tools  with  which  to 
perform  bis  work.  This  requirement  applies 
to  the  safety,  not  only  of  an  employe  using 
the  tool,  but  to  those  whose  duties  require 
them  to  be  within  the  risk  of  Injury  arising 
from  any  defect  therein.  An  employe  only 
assumes  the  risk  ordinarily  incident  to  his 
employment  of  which  he  has  knowledge,  and 
such  as  by  the  exercise  of  ordinary  diligence 
could  be  known  to  him.  Assumption  of  risk 
implies  knowledge  of  danger.  Appellee  was 
not  assisting  In  the  work  in  which  the  chisel 
was  being  used.  The  foreman  is  a  fellow 
servant,  and  for  bis  negligence  In  discharg- 
ing his  duty  as  foreman,  when  such  negli- 
gence is  alone  the  cause  of  injury,  the  mas- 
ter is  not  responsible;   but  the  duty  of  the 


master  to  furnish  reasonably  safe  tools  Is  a 
continuing  one.  In  the  selection  of  the  chisel 
In  question  the  foreman,  although  a  fellow 
servant,  was  acting  in  place  of  the  master. 
It  was  his  duty  to  warn  appellant's  servants 
of  the  defective  condition  of  the  chisel. 
Ohio,  etc.,  R.  Co.  v.  Stein,  140  Ind.  61,  39 
N.  E.  246;  Mitchell  v.  Robinson,  80  Ind. 
281,  41  Am.  Rep.  812;  Nail,  Adm'r,  v.  Louis- 
ville R.  Co.,  129  Ind.  260,  28  N.  E.  183,  611 : 
Taylor  v.  Evansvllle  R.  Co.,  121  Ind.  124, 
22  N.  B.  876,  6  L.  R.  A.  684,  16  Am.  St 
Rep.  372;  Blondin  v.  Oolitic  Quarry  Co.,  11 
Ind.  App.  885,  37  N.  E.  812 ;  Louisville,  etc., 
R.  Co.  V.  Berkey,  136  Ind.  181,  35  N.  B.  3. 
Having  no  reason  to  anticipate  injury  be- 
cause of  lack  of  knowledge  of  the  condition 
of  the  chisel,  there  was  no  occasion  to  at- 
tempt to  avoid  It 

The  court  refused  to  give  instructions  1,  2, 
3,  and  4  requested  by  appellant  The  second 
instruction  would  have  told  the  Jury  that 
a  railroad  company  Is  not  required  to  In- 
spect simple  tools  like  a  chisel  used  to  cut 
bolts  and  nuts,  the  condition  and  nature  of 
which  Is  as  obvious  to  one  person  as  an- 
other. This  instruction  might  have  been 
proper  If  the  injured  party  had  knowledge 
or  an  opportunity  of  knowledge  of  the  con- 
dition of  the  chisel.  The  third  Instruction 
was  correctly  refused,  because  It  entirely  ig- 
nored the  knowledge  or  want  of  knowledge 
of  appellee  as  to  the  condition  of  the  chisel. 
It  being  the  duty  of  appellant  to  furnish  rea- 
sonably safe  tools.  The  fourth  Instruction 
was  in  effect  that  if  the  Jury  found  from  the 
evidence  that  the  condition  of  the  chisel  was 
obvious,  that  Its  condition  might  have  been 
seen  by  plaintiff,  if  he  had  looked  toward  it, 
then  he  is  held  to  have  seen  it,  whether  in 
fact  he  did  see  It  or  not,  and  if  under  such 
circumstances  be  stood  by  while  the  chisel 
was  being  used,  with  his  face  toward  It,  then 
his  failure  to  turn  his  face  away  from  the 
work  being  done  would  be  contributory  neg- 
ligence, and  be  cannot  recover.  In  view  of 
the  fact  that  appellee  testified  that  he  had 
never  seen  the  chisel  before  the  accident, 
and  there  is  no  evidence  to  the  contrary,  and 
that  he  was  not  taking  any  part  in  Its  use, 
and  that  contributory  negligence  will  not  be 
presumed,  the  Instruction,  although  stated 
conditionally,  was  not  applicable  to  the  evi- 
dence. Said  first  instruction,  which  would 
have  peremptorily  instructed  the  Jury  to  find 
for  the  defendant,  was  properly  refused  be- 
cause the  facts  presented  were  properly  for 
the  determination  of  the  Jury. 

Instruction  8,  refused,  was  substantially 
given  in  instruction  7%.  After  having  read 
to  the  Jury  certain  instructions  requested 
by  the  appellant,  the  court  proceeded: 
"Uentlemen  of  the  Jury,  the  law  imposes  up- 
on me  the  duty  of  instructing  you  what  the 
law  is  which  governs  this  case."  It  is  claim- 
ed in  behalf  of  appellant  that  after  hav- 
ing read  the  Instructions  requested  to  the  Ju- 
ry, that  this  introductory  statement  followed 
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by  Instructions  given  of  Its  own  motion  was 
equivalent  to  a  declaration  that  what  the 
Jury  had  already  beard  was  merely  pro 
forma,  and  what  follows  la  what  the  court 
has  to  say  to  them  and  what  they  must  re- 
gard. No  exception  was  taken  to  this  Intro- 
ductory statement;  but  we  are  not  prepared 
to  concede  that  the  jury  would  place  the 
construction  upon  the  expression  of  which 
appellant  claims  It  Is  susceptible.  After  all 
the  question  remains  whether  the  Instructions 
given  by  the  court  correctly  state  the  law, 
and  we  see  no  reason  to  conclude  that  the 
jury  was  ^listed  by  the  action  complained  of. 

Ck>mplalnt  Is  made  of  the  sixth  instruction 
given,  which  is  as  follows:  "If  you  find 
for  the  plalntlfT,  In  estimating  his  damages 
you  have  the  right  to  take  into  consideration 
the  nature  of  the  accident  and  character  of 
bis  injuries,  the  pain,  if  any,  caused  there- 
by, the  loss  of  the  sight  of  his  eye,  if  yon 
'find  he  so  suffered,  the  disfigurement.  If  any 
was  caused  thereby,  and  any  mental  or 
physical  pain  suffered  by  him  in  consequence 
of  the  result  of  said  injury,  and  also  any  loss 
of  service  caused  thereby."  It  is  urged  that 
this  instruction  Is  argumentative  In  repetition 
by  directing  specific  attention  to  matters  in 
the  general  matters  that  the  jury  were  there- 
in told  they  had  a  right  to  consider.  Stride 
ly  speaking,  the  Instruction  does  contain  an 
unnecessary  repetition.  The  bare  statement 
that  the  Jury  had  the  right  to  take  into  con- 
sideration the  nature  of  the  accident  and 
character  of  his  Injuries,  and  the  pain,  if  any, 
caused  thereby,  would  have  covered  the  facts ; 
but  the  more  particular  statement  which  fol- 
lows scarcely  Justifies  criticism. 

Instructions  8,  9,  and  10,  given,  are  com- 
mented upon,  not  that  they  do  not  correctly 
state  the  law  in  the  abstract,  but  as  not 
being  applicable  to  the  Issues,  and  as  mis- 
leading. Of  course  Instructions  should  be 
relevant  to  tbe  issues  and  applicable  to  the 
evidence.  Said  Instruction  8  states  it  to 
be  the  duty  of  the  employer  to  use  ordinary 
care  to  provide  for  bis  servants  ordinary 
safe  tools,  and  keep  .them  ordinarily  safe  to 
work  with.  The  ninth:  An  employe  assumes 
such  risks  as  are  ordinarily  incident  to  the 
service  in  which  he  engages,  but  that  he 
does  not  assume  risks  unknown  to  him,  or 
which  he  could  not  have  known  by  the  exer- 
cise of  ordinary  care,  and  hazards  as  are 
caused  by  the  failure  of  the  master  to  per- 
form his  duty  in  furnishing  to  the  servant 
an  ordinarily  safe  place  in  which  to  work, 
and  ordinary  safe  tools  with  which  to  do  the 
master's  work.  Tbe  tenth:  The  employer  is 
required  to  take  notice  of  the  liability  of 
tools  to  wear  out  and  l>ecome  defective  with 
age  and  uae^  and  the  servant  may  repose 
confidence  in  the  prudence  And  action  of  the 
master,  and  rest  upon  the  presumption,  where 
be  has  no  notice  to  the  contrary,  that  the 
master  has  discliarged  his  duty.  The  serv- 
ant la  not  required  to  search  for  dangers 


which  are  not  open  and  obvious.  The  in- 
structions were  relevant  to  tbe  issues  ahd 
applicable  to  tbe  evidence. 

In  discussing  instructions  4,  5,  and  6,  giv- 
en, with  respect  to  the  basis  of  the  award  of 
damages.  It  is  pointed  out  In  behalf  of  appel- 
lant that  said  instruction  4  states  to  the  Jury 
all  the  material  facts  alleged  in  the  com- 
plaint, and  which  included  all  those  relating 
to  the  averments  of  negligence  on  the  part 
of  appellant,  as  well  as  the  nature  and  ex- 
tent of  appellee's  injuries  and  loss,  etc. ;  that 
In  the  fifth  instruction  the  Jury  was  charged 
to  pass  its  judgment  upon  the  material  facts 
of  tbe  complaint ;  that  in  the  sixth,  without 
limit  as  to  what  might  be  found,  the  Jury 
are  given  the  right  to  consider  things  therein 
enumerated  in  awarding  damages,  but  th^ 
were  not  directed  so  to  do,  nor  were  they 
limited  to  that;  that  the  whole  matter  witli 
respect  to  the  basis  of  award  falls  within  tbe 
principle  laid  down  in  the  case  of  Broadstreet 
▼.  Hall,  32  Ind.  App.  122,  69  N.  E.  415.  Tbe 
fourth  instruction  properly  contains  a  state- 
ment of  the  facts  upon  which  appellee  relies. 
The  fifth  instruction  is  as  follows:  '^he 
burden  is  on  the  plaintiff  to  satisfy  you  by 
a  fair  preponderance  of  the  evidence  of  the 
material  allegations  of  his  complaint  before 
he  would  be  entitled  to  a  verdict  at  your 
hands.  If  tbe  plaintiff  has  failed  to  satisfy 
you  by  a  fair  preponderance  of  tbe  evidence 
of  tbe  truth  of  any  of  the  material  allegations 
of  the  complaint,  then  your  verdict  should  be 
for  the  defendant;  but,  if  tbe  plaintiflC  has 
established  to  your  satisfaction  •  by  a  fair 
preponderance  of  the  evidence  the  truth  of  all 
the  material  allegations  of  his  complaint, 
then  your  verdict  should  be  for  the  plaintiff, 
and  you  should  award  him  such  damages 
as  in  your  Judgment  will  fairly  compensate 
him  for  the  Injury  he  received,  not,  however, 
to  exceed  the  aiun  of  |10,000."  In  the  case 
of  Broadstreet  v.  Hall,  supra,  the  court,  after 
stating  directly  to  tbe  Jury  what  facts  were 
proper  for  them  to  consider  in  determining 
the  amount  of  damages  they  would  award 
appellee,  in  case  they  found  for  her,  added: 
"And  all  the  facts  and  circumstances  proved 
in  the  case."  It  was  tbe  portion  of  the  in- 
struction in  quotations  which  was  held  by 
this  court  to  be  erroneous.  In  Monongabela, 
etc.,  Co.  V.  Hardsaw  (Ind.  Sup.)  81  N.  E. 
492,  tbe  court  held  that  portion  of  tbe 
following  Instruction  in  italics  to  be  errone- 
ous: "And  in  estimating  such  damages  it 
will  be  proper  for  you  to  take  into  considera- 
tion  the  injury,  if  any  shown,  to  his  body, 
as  to  whether  the  same  Is  permanent  or  other- 
wise, *  *  *  and  such  damages,  if  any 
found,  you  believe  from  the  evidence  be  will 
sustain  In  view  of  the  direct  effect  of  the 
injury  he  received,  if  any  shown,  together 
with  <M  the  factt  and  droumttonoe*  and  evi- 
dence in  the  case,  and  assess  his  damages  at 
such  sum  as  from  the  evidence  you  may 
deem  proper,  not  exceeding  the  amount  sued 
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^or."  In  Indianapolis  Traction  Co.  v.  Hen- 
derson, 39  Ind.  App.  324,  79  N.  E.  539,  tlie 
following  portion  of  an  Instruction  was  ob- 
jected and  excepted  to:  "And  your  verdict 
should  be  in  sucli  sum  as  will  compensate 
him  for  the  pecuniary  loss.  If  any,  be  suffered 
by  reason  of  the  accident,  not  to  exceed  the 
amount  of  the  demand,  1350."  The  court 
held  that  the  Instruction,  when  considered  in 
connection'  with  ottters  Miumeratlng  certain 
elements  of  damages  and  material  averments 
which  the  plaintiS  was  required  to  prove  by 
a  preponderance  of  the  evidence,  did  not  con- 
stitute reversible  error.  In  said  fifth  in- 
struction occur  the  expressions:  "The  bur- 
den Is  on  the  plaintiff  to  satisfy  you  by  a 
fair  prei>onderance  of  the  material  allega- 
tions of  his  complaint  before  Ive  will  l>e  en- 
titled' to  a  verdict  at  your  bands.  If  the 
plaintiff  has  failed  to  satisfy  you  by  a  fair 
preponderance  of  the  evidence,  •  •  • 
but  if  the  plaintiff  has  established  to  your 
satisfaction  by  a  fair  preponderance  of  the 
evidence."  It  is  insisted  that  the  words 
"satisfy"  and  "satisfaction"  in  the  connection 
used  are  not  equivalent  to  the  word  "find." 
In  Calian  v.  Hanson,  86  Iowa,  420,  53  N.  W. 
282,  it  is  held  that  in  an  instruction  direct- 
ing the  Jury  to  return  a  certain  finding  "U 
from  a  preponderance  of  all  the  evidence  you 
are  satisfied"  that  certain  facts  existed 
meant  the  same  as  "find"  or  "believe^"  "Sat- 
isfy" as  used  in  an  instruction  that  the  bur- 
den of  proof  was  upon  defendants  to  satisfy 
the  Jury  by  a  preponderance  of  the  testimony, 
etc.,  is  used  as  synonymous  with  "l>elleve." 
Sams,  etc.,  Car  Co.  y.  League,  25  Colo.  129,  64 
Pac.  642.  "Satisfy"  as  used  in  a  statement 
that  one  party  to  a  cause  must  satisfy  the 
jury  of  a  certain  material  fact  means  to  re- 
lieve it  from  all  uncertainty  or  doubt.  Tor- 
rey  v.  Burney,  113  Ala.  496,  41  South.  34a 
To  the  same  effect  Cleveland,  etc.,  R.  Co., 
V.  Best,  169  III.  301,  48  N.  E.  684;  Eelch 
V.  State,  55  Ohio  St  146,  45  N.  E.  6,  39  L. 
R.'A.  737,  60  Am.  St.  Rep.  680;  Bosenbaum 
Bros.  V.  Levitt,  109  Iowa,  292,  80  N.  W.  393. 
The  evidence  la  the  case  shows  that  appel- 
lee at  the  time  of  his  injury  bad  been  worliing 
for  the  appellant  for  two  weeks  building 
switches  adjacent  to  the  town  of  Mitchell, 
and  bad  been  prior  to  that  time  working  on 
a  farm,  at  a  quarry  breaking  rock  for  a  year, 
at  a -cement  mill  11  months,  where  he  used 
a  light  hand  chisel  and  light  hammer  in 
chipping  Iron,  "in  chipping  off  a  little  rough 
edge,  or  something  like  that,"  and  for  a  tele- 
phone company.  He  had  'bad  no  experience 
In  the  use  of  a  large  chisel  and  large  ham- 
mer in  cutting  steel,  or  in  the  use  of  a  sliver- 
ed and  defective  chisel.  On  the  morning  of 
his  injury  he  had  been  directed  to  assist  the 
section  gang,  with  whom  he  had  never  before 
worked,  in  taking  out  an  old  frog  and  put 
in  a  new  one,  and  the  part  of  the  work 
he  was  performing  was  to  help  bring  up  the 
new  frog  and  pushing  and  pulling  it  with  a 
crowbar.    Others  had  commenced  to  take  out 


the  old  frog  by  unscrewing  the  nuts  from 
the  bolts,  and  appellant's  foreman  had  Just 
sent  for  and  procured  and  commenced  to  cut 
the  bolts  with  the  slivered  and  defective 
chisel  that  caused  appellee's  injury,  when  the 
new  frog  had  been  gotten  into  place,  and  ap- 
pellee and  those  assisting  him  were  told  by 
appellant's  foreman:  "That  will  do,  boys. 
Wait  until  we  get  the  bolts  out" — and  ap- 
pellee and  those  assisting  him  stepped  bade 
10  or  12  feet,  and  Just  tbeu  appellee's  eye 
was  destroyed  by  the  sliver  from  the  chisel 
flying  and  hitting  him  In  the  eye.  He  had 
not  looked  toward  or  seen  the  chisel  at  the 
time  of  his  injury,  or  at  any  time  prior 
thereto,  and  was  not  then,  or  bad  not  at 
any  time,  worked  with  said  chlseL  and  was 
not  at  the  time  of  his  Injury  assisting  in  the 
use  of  said  diisel  in  the  cutting  of  said  bolts. 
A  member  of  the  same  gang  to  which  appel- 
lee belonged  imder  the  direction  of  the  fore- 
man got  the  chisel.  He  got  It  off  of  the 
band  car  in  the  hand  car  house.  He  saw 
no  other  chisel,  but  did  not  look  for  any  oth- 
er. The  foreman  told  him  to  go  for  the 
chisel,  but  did  not  tell  him  where  he  would 
find  It.  The  foreman  testified  that  the  chisel 
was  on  the  hand  car  In  the  hand  car  house; 
that  when  chisels  were  out  of  repair  they 
were  sent  to  the  company's  shops  and  repair- 
ed. The  foreman  also  testified  that  the  com- 
pany had  several  chisels,  but  did  not  testify 
where  they  were  nor  their  condition.  Cutting 
bolts  with  the  slivered  chisel  was  dangerous 
to  appellant's  employes,  and  known  to  the  ap- 
pellant to  be  dangerous.  The  chisel  was  sliv- 
ered and  defective  and  dangerous  to  use  at 
the  time  it  was  furnished  to  appellant's  em- 
ployes to  use.  Appellant  knew  the  defective 
condition  of  the  chisel  at  the  time  the  chisel 
was  furnished  for  the  use  which  caused  ap- 
pellee's injury. . 

We  have,  perhaps  with  unnecessary  partic- 
ularity, considered  the  questions  discussed  in 
the  able  brief  of  appellant's  counsel  growing 
out  of  the  Instructions  given  and  those  re- 
fused. We  deem  it  proper,  partly  in  addi- 
tion, and  partly  by  way  of  repetition,  to  say 
that  it  is  the  duty  of  the  master  to  furnish 
reasonably  safe  tools  for  the  use  of  those  in 
his  service,  and  keep  them  In  such  reasonably 
safe  condition.  That  the  defective  condi- 
tion of  the  chisel  in  question  was  the  proxi- 
mate cause  of  appellee's  injury  scarcely  ad- 
mits of  doubt.  Its  selection  by  a  fellow  serv- 
ant would  not  relieve  appellant  from  liability 
imder  the  evidence.  "The  negligence  of  a  fel- 
low servant  cannot  excuse  the  employer  from 
his  duty  to  provide  reasonably  safe  tools  for 
bis  employes  and  to  remedy  such  defects  as 
might  have  been  discovered  by  proper  in- 
spection." A  higher  obligation  of  Inspection 
rests  upon  the  employer  than  upon  the  em- 
ploye. Lauter  v.  Duckworth,  19  Ind.  App. 
556,  48  N.  E.  864;  Rogers  v.  Leyden,  127  Ind. 
50,  26  N.  E.  210;  Boyce  v.  Fltzpatrick,  80  Ind. 
526;  Louisville,  etc.,  R.  Ca  v.  Berkey,  136 
Ind.  181.  85  N.  B.  3;  Ohio,  etc,  R.  Co.  v. 
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Stein,  140  IndL  61,  89  N.  B.  246.  "The  liabili- 
ty of  the  employer  cannot  be  made  depend- 
ent wholly  opon  the  Blze  or  the  complicated  or 
Intricate  nature  of  the  Instrument  furnished 
by  it  to  the  employe;  but  if  the  Instrument 
be  a  tool  In  common  use  In  the  employment, 
and  be  of  such  simple  character  as  that  here 
Involved,  and  its  actual  condition  and  adapta- 
bility be  necessarily  known  to  the  employfi 
using  it,  and  the  danger  Incident  to  its  use 
from  which  an  injury  occurs  to  an  experienc- 
ed adult  employe  be  necessarily  understood 
by  said  employ^,  the  employer's  responsibili- 
ty should  not  extend  to  liability  for  such  In- 
Jury."  Cincinnati,  etc.,  R.  Co.  v.  Phinney,  38 
Ind.  App.  546,  77  N.  E.  296.  But  the  evi- 
dence in  this  case  does  not  present  such  a 
situation.  The  employe  In  the  case  at  bar 
did  not  use  the  tool,  did  not  see  it,  and  had 
no  knowledge  from  Inspection  or  otherwise 
of  its  condition.  Where  an  employe,  free 
from  contributory  negligence.  Is  Injured  be- 
cause of  the  defective  condition  of  an  Imple- 
ment placed  in  the  hands  of  another  employe 
by  the  master  and  used  near  the  injured  serv- 
ant, however  simple  It  may  be  tn  Its  con- 
struction, that  simplicity  will  not  of  itself 
deprive  the  Injured  servant  of  a  remedy,  nor 
relieve  the  master  from  liability.  A  different 
rule  might  prevail  if  the  instrument  were 
used  by  the  party  injured.  Thus  it  Is  stated 
In  H^eren  v.  Northern  Pac.  B.  Co.  (1891)  45 
Minn.  471,  48  N.  W.  1,  626  (syllabus  by  the 
judge  writing  the  opinion): .  "A  master  who 
provides  and  keeps  proper  tools  for  the  use  of 
his  servants,  whose  duty  it  is  to  select  snch  as 
they  require  for  their  work.  Is  not  in  gen- 
eral responsible  If  a  servant  voluntarily  uses 
a  tool  which  has  become  obviously  defective 
and  unfit  for  nse,  and  is  injured  by  reason  of 
such  defect." 

Section  7083,  Bums'  Ann.  St  1901,  relating 
to  personal  Injuries  suffered  by  an  employe 
while  in  the  service  of  a  railroad  corporation, 
provides  that  every  railroad  operating  In  this 
state  shall  be  liable  for  damages  for  personal 
Injury  suffered  by  an  employe  while  In  Its 
service,  the  employe  so  injured  being  in  the 
exercise  of  due  care  and  diligence,  when  "said 
Injury  Is  suffered  by  reason  of  any  defect  in 
the  condition  of  ways,  works,  plant,  tools  and 
machinery  connected  with  or  In  use  in  the 
business  of  said  corporation  when  said  defect 
was  the  result  of  negligence  on  the  part  of 


the  corporation  or  some  person  intrusted  by 
It  with  the  duty  of  keeping  such  way,  work, 
plant,  tools  or  machinery  in  proper  condi- 
tion." We  think  the  evidence  brings  the  case 
witliln  the  statute. 
Judgment  affirmed. 

HADLEY,  P.  J.,  and  RABB  and  WAT- 
SON, JJ.,  concur.  ROBY,  C.  J.,  dissents  with 
opinion.    MYERS,  J.,  dissents. 

ROBY,  C.  J.  (dissenting).  The  negligence 
relied  upon  as  establishing  liability  is  the 
furnishing  of  a  defective  chisel  by  appellant 
for  the  use  of  Its  employes,  and  in  failing  to 
inspect  the  same.  One  stated  ground  for  a 
new  trial  was  that  the  verdict  Is  not  sus- 
tained by  sufflcioit  evidence.  The  basis  for 
liability  is  negligence.  A  cold-chtsel  is  a  tool 
designed  for  use  In  tbe  manner  in  which  the 
one  in  question  was  being  used,  1.  e.,  held 
against  the  Iron  to  be  cut  and  struck  by  a 
hammer.  That  there  is  an  element  of  dan- 
ger in  the  process  is  a  matter  of  common  in- 
formation. That  the  chisel  may  be  bruised 
by  the  blows  against  it  Is  likewise  true. 
When  the  master  furnishes  a  proper  chisel, 
and  provides  for  Its  replacement  or  repair 
when  required,  he  has'  done  everything  which 
can  be  exacted  of  him.  The  manner  of  hold- 
ing and  striking  the  chisel  and  the  time  to 
lay  it  aside  are  details  of  such  nature  as 
must  ordinarily  be  left  to  those  who  nse  tBe 
tool.  Appellant  provided  a  supply  of  suit- 
able chisels,  and  the  fact  that  one  of  them 
was  used  by  Its  employes  after  It  bad  be- 
come battered  does  not  sustain  a  charge  of 
negligence.  The  motion  for  a  new  trial  was 
therefore  weH  made.  C.,  H.  &  D.  Ry.  Co.  y. 
Phinney,  88  Ind.  App.  546,  77  N.  B.  298; 
Bier  V.  J.,  M.  &  I.  R.  R.  Co.,  132  Ind.  78,  81 
N.  E.  471.  Appellee,  without  tbe  slightest 
fault,  has  lost  an  eye.  The  instincts  of  hu- 
manity and  the  soundest  policy  unite  in  de- 
manding that  the  bnrden  of  such  misfortune 
be  not  solely  borne  by  the  unfortunate  Indi- 
vidual, but  that  it  be  to  some  extent  shared 
by  the  business,  in  the  carrying  on  of  whidi 
it  occurred.  But  the  law  in  its  present  state 
does  not  permit  a  recovery,  and  the  judg- 
ment should  be  reversed.  The  hardship  of 
such  conclusion  Illustrates  with  force  the 
necessity  for  legislation  fixing  tbe  reciprocal 
rights  of  employe*  and  employe. 
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(U8  Mao.  tU) 

ATTORNET  GENERAL  v.  NEW  YORK;  N. 
H.  ft  H.  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  '  May  8,  1008.) 

1   RAIUtOADB— UI.TBA  VlBES  ACTS— STATUTES. 

St.  1906,  p.  527.  c.  463,  part  2,  {  57,  pro- 
hibiting a  railroad  corporation  from  purchasiing, 
unless  authorized  by  the  general  court  or  the  pro- 
visions of  the  act,  the  stocks  or  bonds  of  other 
corporations,  is  an  affirmative  statement  of  the 
doctrine  of  ultra  vires  in  reference  to  the  stocks 
or  bonds  of  other  corporations,  and  determines, 
subject  to  further  legislation,  when  a  railroad 
coriraration  may  purchase  the  stocks  and  bonds 
of  other  corporations. 

2.  CoKPOBAxioNs  — Domestic  Cobpobations— 

FOBEION    COBPORATIONS. 

A  Massachusetts  railroad  corporation  and 
a  Connecticut  railroad  corporation  consolidated 
into  a  siDTle  corporation  which  was  the  creature 
of  both  states.  The  single  corporation  operated 
a  railroad  extending  into  both  states.  It  had  the 
same  capital  stock  to  cover  the  property  in  both 
states  and  it  elected  its  officers  and  managed  its 
business  as  a  single  corporation.  Held,  that  the 
single  corporation  was  a  domestic  corporation 
in  each  state  and  was  not  a  foreign  corporation 
in  either. 

3.  Same. 

St.  1844,  p.  162,  c.  28,  providing  for  a  anion 
of  a  Connecticut  railroad  corporation  and  a 
Massachusetts  railroad  corporation,  and  declar- 
ing that  the  corporation  so  far  as  its  railroad 
is  situated  in  Massachusetts  shall  be  subject  to 
the  laws  of  Massachusetts  and  that  all  "fran- 
chises •  ♦  •  privileges  and  property  granted 
or  to  be  granted  *  *  •  under  the  authority 
of  ♦  *  •  Connecticut  or"  of  Massachusetts 
shall  be  enjoyed  by  all  the  stockholders  in  pro- 
portion to  their  number  of  shares  in  either  or 
both  of  the  corporations,  does  not  give  to  Con- 
necticut authority  to  grant  to  the  corporation  a 
richt  to  do  in  Massachusetts  that  which  can  be 
dons  only  under  a  Massachusetts  franchise,  the 
object  of  the  statute  merely  being  to  declare 
that  the  corporation  created  by  the  merger  of 
the  Connecticut  corporation  and  the  Massachu- 
setts corporation  shall  have  but  one  capital 
stock,  and  that  the  stockholders  in  proportion 
to  the  number  of  their  shares  shall  own  the 
stock  and  all  rights  of  property  in  common. 

4.  Same. 

The  ownership  of  stock  in  street  railways 
in  Afassachusetts  is  the  exercise  of  a  rigfat  ander 
a  Maspachusetts  franchise. 

5.  Same.  . 

St.  1844.  p.  102,  c.  28,  and  St.  1872.  p. 
124.  c.  171,  provide  for  a  consolidation  of  a  Mas- 
«achit™fta  railroad  corporation  with  a  Connecti- 
cut railroad  corporation,  and  declare  that  the 
corporation,  so  far  as  its  road  is  situated  in 
J'assnchusetts,  shall  lie  subject  to  the  laws  of 
Massachusetts,  and  that  the  consolidated  corpo- 
ration shall  at  all  times  be  subject  to  the  Legis- 
lature of  Massachusetts  as  to  its  whole  road  so 
far  as  such  laws  may  be  applicable  thereto.' 
Pub.  Acts  Conn.  1871.  p.  713.  c.  120.  provides 
for  the  consolidation  of  the  two  corporations. 
Held,  that  the  consolidated  corporation  was  a 
Masacbusetts  corporation,  subject  to  St.  1900, 
p.  527,  c.  463.  part  2,  J  57,  providing  that  a 
railroad  corporation,  unless  authorized  by  the 
general  conrt  or  by  the  provisions  of  the  act, 
shall  not  subscribe  for  the  stock  or  bonds  of 
any  other  corporation,  etc. 

6.  Same— "ScBSCBiBB  Fob,  Take  ob  Hold"— 

"INDIRECTLT." 

St.  190(1.  p.  527.  c  463,  part  2,  S  57,  pro- 
Tiding  that  a  railroad  corporation,  except  as  au- 
thorized by  the  general  court  or  the  act,  shall  not 
"directly  or  indirectly  subscribe  for,  take,  or 
hold  the  stock  or  bonds  of  or  guarantte  the 
bonds  or  dividends  of  any  other  corporatiooi" 
84  N.B.-47 


prevents  a  railroad  coriioradon  from  obtaining 
without  legislative  i>ermiES)on  any  kind  of  pro- 
prietary interest  in  the  stock  or  bonds  of  other 
corporations;  the  words  "subscribe  for,  take,  or 
hold"  intending  to  include  legal  ownership  of 
every  kind,  and  the  word  "indirectly"  covering 
other  modes  of  holding  than  by  taking  or  holding 
the  legal  title,  and  the  words  together  covering 
every  kind  of  proprietary  interest  in  "the  stock 
or  bonds  referred  to.  ■ 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  4,  pp.  3557,  3558.] 

7.  Same. 

The  directors  of  a  Massachusetts  railroad 
company  acquired  cpntrol  of  a  corporation.  The 
directors  of  the  railroad  company  held  the  entire 
stock  of  the  corporation  and  elected  the  officers 
thereof,  who  were  substantially  the  same  persons 
as  the  officers  of  the  railroad  company.  The 
corporation  bought  and  held  the  stock'  of  do- 
mestic street  railroad  companies.  Held,  that  the 
corporation,  thohgb  legally  organized  and  main- 
tained as  a  separate  corporate  existence,  was 
in  reality  a  piece  of  legal  machinery  owned  and 
operated  by  the  railroad  company,  and  through 
the  corporation  the  railroad  company  acquired 
and  owned  the  street  railway  companies  in  vio- 
lation of  St.  1906,  p.  327,  c.  4G3,  part  2,  §  57, 
providing  that  a  railroad  corporation  shall  not 
directly  or  indirectly  subscribe  for,  take,  or  hold 
the  stock  of  any  other  corporation,  etc. 

8.  Sams. 

Hie  directors  of  a  Massachusetts  railroad 
company  held  the  entire  stock  of  a  corporation, 
elected  the  officers  thereof,  who  were  substantial- 
ly the  same  persons  as  the  officers  of  the  railroad 
company.  The  stock  of  a  domestic  street  ra.il- 
road  company  was  acquired  by  the  corporation 
by  the  creation  of  a  voluntary  association,  con- 
sisting of  a  board  of  trustees  of  whom  all  but 
one  were  directors  of  the  corporation  and  of 
the  railroad  company.  The  corporation  made 
an  agreement  with  the  association,  whereby  it 
guaranteed  dividends  on  preferred  stock,  and 
guaranteed  a  certain  price  on  preferred  stock, 
and  the  association  acquired  a  majority  of  the 
stock  and  securities  of  the  domestic  street  rail- 
road company.  The  a.ssociation  elected  the  di- 
rectors of  the  street  railroad  company,  a  majori- 
ty ■  of  whom  were  directors  and  officers  of  the 
corporation  and  the  railroad  company.  The  cor- 
I»oration  conveyed  to  another  voluntary  associa- 
tion the  stocks  and  bonds  of  other  domestic 
street  railroad  companies.  The  organization  of 
the  latter  association  was  approved  by  the  di- 
rectors of  the  railroad  company,  and  an  agree- 
ment as  to  the  guaranty  of  stock  was  made  be- 
tween the  railroad  company,  the  corporation,  and 
the  association.    Held,   that   the  railroad   com- 

ranjr  violated  St.  1906,  p.  527,  c.  463,  part  2, 
5>,  providing  that  a  railroad  coijporation  shall 
not  directly  or  indirectly  subscribe  for,  take, 
or  hold  the  stocks  or  bonds,  or  guarantee  the 
bonds  or  dividends  of  any  other  corporation. 

9.  Same. 

The  commonwealth  may  enforce  as  against 
a  corporation  St.  1906,  _p.  527,  c.  463,  part  2. 
8  57,  providing  that  a  railroad  corporation  shall 
not  subscribe  for  the  stocks  of  bonds  or  guaran- 
tee the  bonds  or  dividends  of  any  other  corpo- 
ration, though  other  corporations  have  openly 
acted  ultra  vires  without  prosecution  by  tlie 
commonwealth. 

10.  S.\ME. 

Directly  or  indirectly  subscribing  for,  tak- 
ing, and  holding  or  guaranteeing  the  bonds  and 
dividends  of  another  domestic  corporation  baf  a 
domestic  railroad  corporation  is  the  exercise  of 
that  which  would  be  a  franchise,  if  authority 
to  do  it  had  been  granted  by  the  Legislature, 
and  is  within  St.  1906,  p.  346,  c.  372,  authoriz- 
ing the  Supreme  Judicial  Court  by  injunction 
to  restrain  corporations  from  doing  business  not 
authorized  by  their  charter,  and  the  railroad  cor- 
poration may  Im  restrained  by  injunction. 
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Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County;  Arthur  Prentice 
.Rugg,  Judge. 

Suit  by  the  Attorney  General,  on  the  re- 
lation of  William  D.  T.  Trefry,  against  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company.  Case  reserved  on  the  pleadings, 
master's  report,  Including  the  evidence  there- 
with reported,  the  Interlocutory  decree  con- 
firming the  master's  report,  and  the  appeal  of 
the  Informant  for  the  determination  of  the 
full  court.    Decree  for  Informant 

Dana  Malone,  Atty.  Gen.,  and  Frederic  B. 
Greenhalge,  Asst  Atty.  Gen.,  for  Informant 
J.  H.  Benton  and  C  F.  Cboate,  Jr.,  for  de- 
fendant 

KNOWLTON,  0.  J.  In  St  1906,  p.  527,  c. 
463,  part  2,  §  57,  Is  the  following  provision: 
"A  railroad  corporation,  unless  authorized  by 
the  general  court  or  by  the  provisions  of  the 
following  five  sections,  shall  not  directly  or 
Indirectly  subscribe  for,  take  or  hold  the 
stock  or  bonds  of  or  guarantee  the  bonds  or 
dividends  of  any  other  corporation."  This 
Is  a  re-enactment  of  a  statute  that  has  been 
In  force  since  1874.  Then  follows  a  limita- 
tion upon  the  amount  of  bonds  that  may  be 
subscribed  for  and  held  or  guaranteed  under 
the  authority  above  referred  to.  The  follow- 
ing five  sections  authorize  the  holding  of 
stock  in  a  telegraph  company  whose  lines 
connect  two  or  more  places  on  the  railroad, 
the  guaranteeing  of  bonds  of  a  corporation 
Incorporated  in  Massachusetts  for  the  pur- 
pose of  carrying  freight  passengers  and 
mails  between  any  port  of  this  common- 
wealth and  Europe,  the  taking  of  stock  in 
any  elevator  corporation  organized  for  the 
purpose  of  erecting  and  operating  a  grain 
elevator  within  this  commonwealth,  the  guar- 
anteeing of  bonds  of  connecting  railroads  and 
aiding  in  the  construction  of  any  branch  or 
connecting  railroad  within  the  limits  of  the 
commonwealth,  and,  for  that  purpose,  the 
taking  of  stock  in  such  a  corporation. 

The  provision  above  quoted  is  an  affirma- 
tive statement  of  the  doctrine  of  ultra  vires, 
In  reference  to  the  stock  or  bonds  of  other 
corporations.  It  carries  this  prohibition  in- 
to a  field  which  otherwise,  in  Individual  cases 
and  under  peculiar  conditions,  possibly  might 
seem  to  be  open  for  occupation  by  a  railroad 
corporation  for  the  promotion,  Incidentally, 
of  its  corporate  .Interests.  It  is  intended  to 
relieve  corporations  and  others  from  any 
doubt  as  to  proposed  Investments  in  the 
stock  or  bonds  of  other  corporations,  and  as 
to  the  financial  support  of  other  corporations 
by  guaranteeing  their  bonds  or  dividends. 

By  excepting  action  under  the  five  follow- 
ing sections  It  recognizes  a  policy  of  the  com- 
monwealth to  promote,  under  general  laws, 
the  Investing  in  stock  or  the  guaranteeing  of 
bonds  In  certain  corporations  whose  business 
is  closely  connected  with  that  of  the  railroad 
corporation,  or  Incidental  to  It,  and  also  the 
like  investing  or  guaranteeing  for  the  purpose 


of  aiding  a  connecting  railroad,  either  al- 
ready constructed  or  about  to  be  constructed. 
Besides  the  general  law  permitting  Investing 
in  aid  of  connecting  railroads  under  these 
limitations,  the  exception  recognizes  the  pow- 
er of  the  general  court  by  further  legislation, 
to  authorize  the  holding  of  stock  or  bonds  of 
other  corporations,  as  such  holding  has  often 
been  authorized  by  special  legislation  in  Mas- 
sachusetts and  in  other  states. 

The  Attorney  General  alleges  that  the  de- 
fendant has  violated  this  provision.  It  there- 
fore becomes  necessary  to  consider  the  stat- 
ute more  particularly,  as  well  as  the  defend- 
ant's relations  to  It  and  the  conduct  of  the 
defendant  referred  to  in  the  information. 
The  statute  refers  to  railroad  corporations 
established  under  the  authority  of  this  com- 
monwealth and  amenable  to  Its  laws.  It  does 
not  include  foreign  corporations.  The  defend- 
ant corporation  was  established  under  an  act 
of  the  Legislature  of  Massachusetts,  and  It 
succeeds  to  rights  and  liabilities,  or  has  di- 
rectly obtained  rights  and  asSumed  liabilities, , 
under  numerous  legislative  acts  of  Massa- 
chusetts. It  was  also  organized  under  a  law 
of  Connecticut  where  most  of  its  property 
Is.  Many  laws  affecting  it  have  been  enacted 
in  Connecticut  and  it  contends  that  under 
the  authority  of  these  laws,  it  could  legally 
do  all  that  the  Attorney  General  complains  of. 

The  first  question  to  be  considered  Is 
whether,  by  reason  of  the  peculiarities  of  its 
organization  as  a  corporation  owning  and 
operating  a  railroad  extending  into  different 
states,  and  deriving  power  and  authority 
from  the  legislation  of  different  states,  it  Is 
relieved  from  the  prohibition  of  the  statute. 
If,  without  considering  other  provisions  of  die 
charter  from  Massachusetts  or  of  the  charter 
from  Connecticut  we  look  first  at  the  (acta 
that  there  was  a  consolidation  of  two  cor- 
porations into  a  single  corporation  which  was 
the  creature  of  both  states,  operating  a  rail- 
road extending  into  both,  having  the  same 
capital  stodc  to  cover  the  property  In  both 
states,  and  electing  its  officers  aAd  managing 
its  business  as  'a  single  corporation,  there  Is 
nothing  that  makes  it  any  more  a  domestic 
corporation  in  one  of  the  states  than  in  the 
other.  It  is  a  foreign  corporation  in  neither 
of  them.  It  is  a  domestic  corporation  In  each 
of  them.  It  is  a  single  corporation  in  most 
.of  its  features.  In  other  features  It  is  two 
corporations  acting  together  as  one.  .It  is  a 
single  corporation  with  two  parents  who  live 
apart  and  act  Independently,  each  having  ab- 
solute control  In  his  own  domain.  It  owes  al- 
legiance and  Is  subject  alike  to  each,  and  is 
dependent  upon  each  alike  for  future  favora 
We  are  speaking  now  of  a  legislative  consoli- 
dation, or  merger,  of  two  corporations,  upon 
equal  terms,  which  this  was;  and  not  of 
mere  permission  to  a  corporation  of  one  state 
to  enter  another  state  and  acquire  property 
or  franchises  there. 

The  statutes  relating  to  corporations  own- 
ing  lines  of  railroad  running  across   the 
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boundaries  of  states  differ  considerably  In 
their  provisions.  Tlie  acts  under  which  the 
defendant  corporation  assumed  its  present 
name  were  St.  1872,  p.  124,  c.  171,  and  Con- 
necUcat  Public  Acts  1871,  p.  713,  c  129. 
These  provided  for  a  consolidation  of  the 
Hartford  &  New  Haven  Railroad  Company 
with  the  New  York  &  New  Haven  Railroad 
Company.  The  New  York  &  New  Haven 
Railroad  Company  was  Incorporated  in  1844. 
Private  Laws  of  Connecticut,  vol.  4,  p.  1020. 
The  Hartford  &  New  Haven  Railroad  Com- 
pany was  itself  incorporated,  in  its  later 
form,  under  the  authority  of  St  1844,  p.  162, 
a  28,  and  the  Resolve  of  Connecticut  passed 
in  1845  (Private  Laws  of  Connecticut,  vol.  4, 
p.  967),  whereby  the  Hartford  &  Springfield 
Railroad  Company  of  Massachusetts  and  the 
Hartford  &  New  Haven  Railroad  Company 
were  united  under  the  name  of  the  New  Hav- 
en, Hartford  &  Springfield  Railroad  Com- 
pany. See,  also,  Private  Laws  of  Cohnecti- 
cnt,  vol.  4,  p.  900.  By  St.  1847,  p.  464,  c  244, 
the  name  of  the  corporation  to  be  formed  by 
the  union  was  changed  to  the  Hartford  ft 
New  Haven  Railroad  Company,  which  was 
the  name  of  a  previously  existing  corporation 
owning  a  railroad  extending  from  Hartford 
to  New  Haven,  incorporated  in  1833.  Private 
Laws  of  Connecticut,  voL  2,  p.  1002.  There 
w^e  several  acts  of  the  General  Assembly 
of  Connecticut  in  regard  to  the  Hartford  & 
Springfield  Railroad  Company  of  Connecti- 
cnt,  covering  the  years  from  1835  to  1842, 
but  this  corporation  was  never  organized. 
The  extension  of  the  Hartford  &  New  Haven 
Railroad  Company  and  its  union  with  the 
Hartford  &.  Springfield  Railroad  Company 
were  under  the  Resolve  of  1845,  already  re- 
ferred to.  The  acts  relative  to  the  Hartford 
ft  Springfield  Railroad  Company  of  Connecti- 
cut may  -be  found  in  the  Private  Laws  of 
Connecticut,  voL  2,  p.  1006.;  volume  4,  pp.  917 
-019;  and  in  the  Connecticut  Private  Acts 
1838,  p.  47.  These  acts  all  provide  for  a 
union  with  a  Massachusetts  corporation,  for 
the  construction  and  operation  of  a°  railroad 
l)etwecn  Hartford  and  Springfield. 

The  Hartford  ft  Springfield  Railroad  Com- 
pany, which  was  consolidated  with  the  Hart- 
ford &  New  Haven  Railroad  Company  under 
St.  1844,  p.  162,  c.  28,  was  Incorporated  under 
St  1839,  p.  44,  c.  101,  with  the  additional  and 
amendatory  acts,  St  1844,  p.  162,  c.  28;  1845, 
p.  414,  c.  42,  and  1847,  p.  464,  a  244. 

Section  7  of  St  1872,  p.  125,  c.  171,  under 
which  the  New  York,  New  Haven  ft  Hartford 
Railroad  Company  was  organized,  is  as  fol- 
lows: "Said  consolidated  corporation  shall, 
at  all  times,  be  subject  to  the  Legislature  of 
this  state  as  to  that  portion  of  its  road  in 
this  state,  as  heretofore,  and  siiall  be  subject 
to  the  general  laws  of  this  state  as  to  Its 
whole  road,  so  far  as  such  laws  may  be  appli- 
cable thereto."  In  section  5  is  this  clause: 
"Provided,  however,  that  when  a  special  du- 
ty or  liability  is  Imposed,  or  any  special 
franchise,  privilege  or  immunity  is  conferred 


on  the  corporation  so  merged  by  its  charter, 
such  duty  or  liability  shall  attach  to  and  be 
discharged  by,  and  such  franchise,  immunity 
or  privilege  be  enjoyed  by  such  consolidated 
corporation,  so  far  as  the  same  is  applicable 
to  the  road  and  franchise  of  said  merged  cor- 
poration." St  1852,  p.  45,  c.  87,  is  an  act 
authorizing  the  Hartford  &  New  Haven  Rail- 
road Company  to  increase  its  capital  stock, 
and  in  reference  to  the  authority  of  the  cor- 
poration it  contains  this  language:  "Also  to 
make  any  lawful  contract,  and  merge  or 
make  joint  Bto<^  with  any  other  railroad 
company  owning  a  branch  of  said  railroad 
or  connecting  line,  without  the  limits  of  Mas- 
sachusetts, in  the  same  manner  and  to  the 
same  extent  as  may  be  authorized  by  the 
General  Assembly  of  the  state  of  Connecticut 
And  said  company  shall  be  subject  to  all  the 
general  laws  of  this  commonwealth  to  the 
same  extent  as  If  their  railroad  were  wholly 
therein.  Provided,  however,  that  nothing  In 
this  act  shall  be  Interpreted  to  confer  the 
power  to  purchase,  merge  or  make  joint 
stock  with  the  railroad  of  the  New  Haven 
and  Northampton  Company,  known  as  the 
Canal  Railroad."  By  St  1868,  p.  272,  c.  355, 
that  portion  of  the  last  act  which  gives  au- 
thority "to  make  any  lawful  contract  and 
merge  or  make  Joint  stock  with  any  other 
railroad  company  without  the  limits  of  this 
commonwealth,"  was  repealed ;  but  the  pro- 
vision making  the  company  subject  to  all  the 
general  laws  of  this  commonwealth  has  not 
been  changed. 

Section  6  of  St  1844,  p.  164,  c.  28,  under 
which  the  union  of  the  Hartford  A  Spring- 
field Railroad  Company  with  the  Hartford  & 
New  Haven  Railroad  Company  was  formed, 
is  as  follows:  "Said  corporation,  so  far  as 
their  road  is  situated  in  Massachusetts,  shall 
be  subject  to  the  general 'laws  of  this  state 
to  the  same  extent  as  If  their  road  were 
wholly  therein."  Section  3  declares  that, 
after  the  said  corporations  become  united 
in  one  corporation  by  an  assenting  vote  of 
the  stockholders,  "all  the  tolls,  franchises, 
rights,  powers,  privileges,  and  property  grant- 
ed or  to  be  granted,  acquired  or  to  be  acquir- 
ed, under  the  authority  of  the  state  of  Con- 
necticut or  of  this  state,  shall  be  held  and 
enjoyed  by  oil  the  said  stockholders  in  pro- 
portion to  their  number  of  shares  in  either  or 
both  of  said  corporations." 

The  defendant  relies  strongly  upon  this 
last  language,  and  contends  that  under  It 
the  state  of  Connecticut  could  give  the  cor- 
poration franchises  and  powers,  to  tie  exercis- 
ed in  Massachusetts,  whidi  other-  corpora- 
tions in  Massachusetts  are  not  permitted  to 
exercise.  We  have  already  suggested  that, 
apart  from  some  such  provision, ,  when  a 
corporation  is  made  up  of  two  consolidated 
corporations  holding  charters  from  diflferent 
states  in  the  way  shown  by  the  statutes  re- 
ferred to,  the  new  corporation  Is  to  be  treated 
as  a  domestic  corporation  in  each  state,  In 
reference  to  the  laws  of  that  state  relating 
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to  its  conduct  there.  The  relatlonB  of  such 
corporations  to  the  state,  under  different 
satutory  provisions,  have  been  considered  In 
many  cases,  most  of  which  relate  to  the 
citizenship  of  the  corporation  In  referraice 
to  Jurisdiction  In  the  federal  courts.  Nashua 
Railroad  t.  Lowell  Railroad,  136  TT.  8.  356, 
10  Sup.  Ct.  1004,  34  L.  Ed.  363,  and  cases 
cited.  Goodwin  v.  New  York,  New  Haven 
&  Hartford  Railroad  Company  (C.  C.)  124 
Fed.  358.  In  the  first  of  these  cases  Mr. 
Justice  Field  said,  speaking  for  the  court: 
"By  the  general  law,  railroad  corporations 
created  by  two  or  more  states,  though  Joint 
in  their  interests,  In  the  operation  of  their 
roads,  in  the  issue  of  their  stock  and  in  the 
division  of  their  profits,  so  as  practically  to 
be  a  single  corporation,  do  not  lose  their 
Identity,  and  each  one  has  its  existence  and 
its  standing  in  the  courts  of  the  country,  only 
by  virtue  of  the  legislation  of  the  state  by 
which  it  is  created.  The  union  of  name,  of 
officers,  of  business  and  of  property,  does 
not  change  their  distinctive  character  as 
separate  corporations."  In  the  latter  of  these 
two  cases,  Judge  Lowell  considered  the  sub- 
ject at  length  in  a  well-reasoned  opinion, 
with  a  review  of  the  authorities.  In  Muller 
V.  Dows,  94  U.  8.  444-447,  24  L.  Ed.  207.  the 
court  said  of  a  similar  constdidation:  "The 
two  companies  became  one,  but  in  the  state 
of  Iowa  that  one  was  an  Iowa  corporation, 
existing  under  the  laws  of  that  state.  The 
laws  of  Missouri  had  no  operation  in  Iowa." 
The  Attorney  General  of  Massachusetts,  In  an 
able  opinion  to  the  Legislature,  given  in 
1894,  said  of  this  defendant  corporation: 
"It  grants  and  acquires  property  as  one 
corporation.  It  hns  no  machinery  by  which 
It  can  act  in  a  dual  capacity.  So  far  as 
respects  its  charter,  it  is  two  corporations. 
As  to  its  property,'  contracts  and  business 
it  is  one  and  indivisible.  In  short,  to  quote 
the  words  of  the  Ohio  court  above  cited 
(Covington  Bridge  Company  v.  Mayer,  31 
Ohio  St.  317),  it  is  In  fact  'one  corporation 
with  the  powers  of  two  corporations.'"  In 
re  New  Tork,  N.  H.  &  H.  R.  Co.,  1  Opinions 
of  The  Attorneys  General.  118-134.  He  might 
have  added,  "vvith  the  liabilities  of  each  of 
two  corporations,  under  the  laws  of  the 
states,  respectively,  from  which  they  received 
their  charters."    The  principle  was  applied  in 

Kingsbury  v.  Chapin,  197  Mass. ,  82  N.  B. 

700,  where  the  court  said:  "In  a  sense,  such 
a  railroad  corporation  is  a  domestic  corpora- 
tion in  each  of' the  states  where  it  is  incor- 
porated and  owns  and  operates  a  railroad. 
We  think,  that  stock  in  such  a  corporation  is 
•property  within  the  Jurisdiction  of  the  com- 
monwealth' under  the  language  of  our  stat- 
ute authorizing  taxation  of  collateral  Inher- 
itance. Rev.  Laws,  c.  15,  $  1;  St  1906,  p. 
481,  c.  470;  St.  1906,  p.  453,  c.  436.  We 
think  it  is  property  within  the  Jurisdiction  of 
the  commonwealth  in  a  constitutional  sense, 
such  as  to  enable  the  state  to  subject  it  to 
taxation  as  against  a  nonresident  owner." 


But  it  was  held  that.  In  making  the  assess- 
ment, the  stock  should  l>e  valued  on  the  basts 
of  representing  only  that  portion  of  the 
property  of  the  company  which  was  situated 
within  the  commonwealth.  See,  also.  Moody 
V.  Shaw,  173  Mass.  375-378,  63  N.  E.  891, 
in  which  It  was  said  that,  "Whenever  either 
state  has  an  Interest  in  distinguishing  be- 
tween the  two  franchises,  it  has  a  right  to 
do  so."  See,  also.  Railway  Company  v.  Whit- 
ton's  Administrator,  IS  Wall.  (U.  S.)  70,  20 
L.  Ed.  671.  Pennsylvania  Railroad  Company 
V.  St  Louis,  etc.,  Railroad  Company,  118  IT. 
S.  290,  6  Sup.  Ct  1094,  30  L.  Ed.  83 ;  Mem- 
phis Railroad  Company  v.  Alabama,  107  U. 
S.  581,  2  Sup.  Ct  432,  27  L.  Ed.  518.  Good- 
win V.  New  Tork,  New  Haven  &  Hartford 
Railroad  Company  (C.  C.)  124  Fed.  358. 

Each  of  the  statutes  of  Massachusetts  un- 
der which  the  defendant  claims  its  franchises 
was  subject  to  alteration,  modification  or  re- 
peal, St  1872,  p.  124,  c.  171,  by  the  express 
provision  contained  in  section  7,  and  the 
others  by  virtue  of  our  general  law  on  that 
subject,  which  has  been  in  force  since  1831. 
Rev.  Laws,  c.  109,  i  3. 

How  far,  by  reason  of  the  peculiar  nature 
of  the  corporation,  or  by  force  of  express 
provisions  In  the  statutes,  has  Massachusetts 
given  up  Its  right  of  control  of  this  corpora- 
tion, or  relieved  it  of  the  application  of  our 
general  laws,  and  bow  far  has  it  retained 
such  control?  As  creating  a  corporation  to 
build  and  operate  a  railroad  In  two  different 
states,  and  by  the  language  quoted  from  St 
1844,  p.  103,  c.  28,  f  2.  the  Legislature  recog- 
nized the  fact  that  the  corporation  might 
have  certain  franchises,  rights,  powers,  priv- 
ileges and  property,  granted  or  acquired, 
under  the  laws  of  only  one  of  the  two  states. 
As  to  such  rights  and  powers  as  pertain  only 
to  local  matters,  like  the  location  of  tte  rail- 
road, the  possession  and  management  of 
real  estate,-  the  crossing  of  highwriys  and 
other  railroads,  the  state  In  which  they  were 
to  be  exercised  would  have  exclusive  Juris- 
diction. This  fact  Is  enough  to  show  the  rea- 
son for  using  the  language  relied  on  by  the 
defendant.  In  regard  to  all  such  matters, 
the  action  of  only  one  state  would  be  ap- 
propriate and  sufllclent  How  far  this  Im- 
plied authority  to  grant  powers  and  fran- 
chises without  the  co-operation  of  the  sister 
state  should  be  held  to  extend,  it  la  unneces- 
sary In  this  case  to  decide.  Whether  it 
should  go  so  far  as  to  include  the  acquisition 
of  other  railroads  within  the  state  where  the 
pow^r  Is  granted,  or  the  location  and  construc- 
tion of  new  lines  and  extensions  there,  and 
an  Increase  of  the  capital  stock  for  such 
purposes.  Is  a  question  upon  which  it  is  not 
necessary  to  express  an  opinion. 

Powers  and  franchises  of  a  general  charac- 
ter, whose  effect  upon  the  corporation  would 
not  be  merely  local,  but  would  work  changes 
In  Its  relations  to  private  persons  and  to  the 
public  authority  in  both  states  alike,  stand  dif- 
ferently.   It  la  not  easy  to  maintain  that  un- 
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der  these  statutes  there  la  Implied  authority  to 
the  corporation  to  receive  such  powers  from 
either  state  alone  and  hold  them  In  such  a 
way  that  they  will  have  full  effect  In  both 
states.  If  any  such  general  powers  can  be 
so  granted  and  held  without  legislative  ac- 
tion in  both  states,  it  seems  plain  that  they 
are  only  such  as  are  not  In  conflict  with  the 
laws  or  the  declared  public  policy  of  the 
state  which  does  not  grant  them.  Massachu- 
setts cannot  gn^ant  this  corporation  franchises 
to  be  enjoyed  and  exercised  In  Connecticut, 
which  are  contrary  to  the  laws  of  Connect- 
icut; for  the  corporation  in  each  state  Is  a 
domestic  corporation,  and  as  such  It  Is 
governed  by  the  laws  of  the  state  of  Its 
creation  in  all  that  It  does  within  that  state. 
We  think  It  plain  that.  In  the  different  pro- 
visions of  the  statutes  of  Massacbusetts  to 
which  we  have  referred,  the  Legislature  in- 
tended to  retain  control  of  the  consolidated 
corporation  as  a  domestic  corporation  In 
everything  that  it  might  do  within  this  com- 
monwealth, and  that,  In  recognizing  Its  right 
to  receive  franchises  and  acquire  property 
In  Connecticut,  it  did  not  give  it  an  Implied 
right  to  receive  any  franchise  In  Connecticut 
to  be  enjoyed  or  exercised  in  Massachusetts 
In  violation  of  the  laws  or  public  policy  of 
this  commonwealth. 

If  we  look  more  particularly  at  the  lan- 
guage in  section  6  of  St.  1844,  p.  164,  c.  28, 
relied  on  by  the  defendant,  we  see  that  Its 
real  puijiose  was  not  to  give  to  either  state 
greater  jwwer  over  the  Interstate  corpora- 
tion than  the  state  would  have  without  It. 
Its  object  was  to  declare  that  the  corpora- 
tion created  by  the  merger  of  the  Connect- 
icut corporation  and  the  Massachusetts  cor- 
poration should  have  but  one  Capital  stock, 
and  that  all  the  stockholders.  In  propor- 
tion to  the  number  of  their  shares,  should 
own  the  stock  and  all  rights  of  property  In 
common. 

Apart  from  this,  the  ownership  of  stock 
In  street  railways  In  Massachusetts  Is  the 
exercise  of  a  right  under  a  Massachusetts 
franchise.  This  language  was  not  Intended 
to  give  to  Connecticut  authority  to  grant  to 
the  corporation  a  right  to  do  In  Massachu- 
setts that  which  can  be  done  only  under  a 
Massachusetts  franchise. 

It  follows  that.  In  reference  to  subscribing 
for,  taking,  or  holding  stock  or  bonds  of 
corporations  In  Massachusetts,  or  guaran- 
teeing the  bonds  or  dividends  of  such  cor- 
porations, the  defendant  Is  restrained  by  the 
statute,  like  other  railroad  corporations  or- 
ganized under  the  laws  of  this  state. 

Upon  the  question  whether  the  defendant 
corporation  has  directly  or  Indirectly  sub- 
scrll)ed  for,  taken  and  held  the  stock  and 
bonds,  and  has  guaranteed  the  bonds  and 
dividends,  and  Is  now  directly  or  Indirectly 
holding  the  stock  and  bonds, and  guarantee- 
ing the  bonds  and  dividends  of  certain  do- 
mestic corporations,  as  alleged  In  the  Infor- 


mation, the  master  made  a  summary  of  facts 
found  by  bim  as  follows : 

"1.  The  directors  of  the  New  York,  New 
Haven  &  Hartford  Railroad  Company  voted 
and  took  action  upon  the  question  of  acquir- 
ing sneh  street  railways,  and  for  that  pur- 
pose acquired  the  stock  and  control  of  the 
Worcester  &  Connecticut  Eastern  Railway 
Company  which  afterwards  became  the  Con- 
solidated Railway  Company,  which  acquired 
additional  powers  from  the  General  Assem- 
bly of  Connecticut  and  did  acquire  the  stocks, 
bonds  and  securities  of  the  street  railways 
named  In  the  Information,  excepting  of  the 
Springfield  Street  Railway  Company. 

"2.  The  directors  of  the  defendant  corpora- 
tion, holding  the  entire  stock  of  the  Consol- 
idated Railway  Company,  elected  Its  direct- 
ors and  corporate  officers,  and  the  directors 
and  officers  so  elected  were  substantially  the 
same  persons  who  were  the  corporate  officers 
and  directors  of  the  New  York,  New  Haven 
&  Hartford  Railroad   Company. 

"9.  The  Consolidated  Railway  Company 
acquired  all  the  stock  of  the  Worcester  &> 
Southbrldge  Street  Railway  Company,  the 
Worcester  &  Blackstone  Valley  Street  Rail- 
way Company,  the  Webster  &  Dudley  Street 
Railway  Company,  the  Worcester  &  Webster 
Street  Railway  Company,  and  a  majority  of 
the  capital  stock  of  the  Berkshire  Street  Rail- 
way Company.  As  holder  of  such  stock  it 
controlled  the  election  of  the  directors  and 
corporate  officers  of  these  street  railway  com- 
panies, and  such  directors  and  officers  were 
substantially  tbe  same  persons  who  were  di- 
rectors and  officers  of  both  the  Consolidated 
Railway  Company  and  of  the  New  York,  New 
Haven  &  Hartford  Railroad  Company. 

"4.  The  Consolidated  Railway  Company  did 
not  directly  acquire  a  majority  of  the  stodc 
of  the  Springfield  Street  Railway  Company, 
but  It  passed  votes,  acted  and  entered  Into 
agreements  for  the  organization  of  the 
Springfield  Railway  Companies,  and  made  an 
agreement  with  that  association,  guarantee- 
ing certain  dividends  on  Its  preferred  stock 
and  guaranteeing  a  certain  price  upon  the 
preferred  stock  In  a  certain  event,  and  the 
Springfield  Railway  Companies  did  acquire 
a  majority  of  the  stock  and  securities  of  the 
fiprlngfleld  Street  Railway  Company. 

"5.  The  officers  and  trustees  of  the  Spring- 
field Railway  Companies  are  also  persons 
who  are  directors  and  corporate  officers  of 
both  the  New  York,  New  Haven  &  Hartford 
Railroad  Company  and  of  the  Consolidated 
Railway  Company. 

"6.  The  Springfield  Railway  Companies, 
by  Its  holding  of  stock  of  the  Springfield 
Street  Railway  Company,  elects  its  directors 
and  corporate  officers,  a  majority  of  whom 
are  directors  and  officers  of  the  New  York, 
New  Haven  &  Hartford  Railroad  Company 
and  of  the  Consolidated  Railway  Company. 

"7.  The  Consolidated  Railway  Company 
has  continued  to  hold  tbe  entire  capital  stock 


Digitized  by 


Google 


742 


84  NORTHEASTERN  REPORTER. 


(M&BB. 


of  the  Worcester  &  Webster  Street  Railway 
Company  and  of  the  Webster  &  Dudley  Street 
Railway  Company. 

"8.  Upon  June  25,  1906,  the  voluntary  as- 
sociation known  as  the  New  England  Invest- 
ment &  Security  Company  was  formed,  and 
the  Consolidated  Railway  Company  sold  and 
conveyed  to  It  all  of  the  stocks,  bonds  and 
securities  which  it  held  in  the  Worcester  & 
Southbridge  Street  Railway  Company,  the 
Worcester  &  Blackstone  Valley  Street  Rail- 
way Company,  the  Berkshire  Street  Railway 
Company  and  the  Springfield  Street  Railway 
Company  (102  shares). 

"9;  The  plan  of  organization  of  the  New 
England  Investment  &  Security  Company  was 
reported  to  and  approved  by  the  directors  of 
the  New  York,  New  Haven  &  Hartford  Rail- 
road Company,  and  an  agreement  as  to  the 
guaranty  of  its  stock  was  made  between  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company,  the  Consolidated  Company  and  the 
New  England  Investment  &  Security  Com- 
pany, and  the  Consolidated  Railway  Company 
was  a  party  to  the  agreement  and  declaration 
of  trust 

"10.  Most  of  the  trustees  and  officers  of  the 
New  England  Investment  &  Security  Com- 
pany are  persons  who  are  directors  and  of- 
ficers of  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company  and  of  the  Consoli- 
dated Railway  Company." 

It  la  important  to  determine  what  is  meant 
by  the  words,  "shall  not  directly  or  Indirectly 
subscribe  for,  take  or  hold  the  stock  or  bonds," 
etc.  Doubtless  one  purpose  of  the  provision 
was  to  protect  minority  stockholders  from  the 
risk  of  detrimental  acts  of  a  corporation  ultra 
vires.  But  a  more  Important  purpose  was 
to  prevent  a  railroad  corporation  from  obtain- 
ing, without  legislative  permission,  the  con- 
trol of  another  corporation  so  situated  that 
competition  between  the  two  might  conserve 
the  Interests  of  the  public.  While  combina- 
tions of  connecting  railroads  have  been  en- 
couraged by  many  enactments,  our  laws  are 
Intended  to  prevent  the  consolidation  of  rail- 
road corporations  which  are  natural  com- 
petitors for  the  same  business,  except  when 
authority  therefor  Is  obtained  from  the  Legis- 
lature. The  words  "subscribe  for,  take  or 
bold,"  are  Intended  to  Include  legal  ownership, 
of  every  kind.  The  word  "indirectly"  covers 
other  modes  of  holding  than  by  taking  or  hold- 
ing the  legal  title.  The  words  together  cover 
every  kind  of  proprietary  interest  In  the  stock 
or  bonds  referred  to.  It  is  Immaterial  how 
or  where  the  legal  title  Is  held  directly,  If, 
Indirectly,  the  railroad  corporation  is  the 
equitable  or  beneficial  owner  of  it  What  the 
Legislature  was  seeking  to  prevent  was  in- 
fluence In  the  management  of  the  subordinate 
corporation  by  the  other  corporation,  however 
exercised,  and  whether  extending  to  absolute 
control  or  falling  short  of  it.  With  this  In 
view,  language  was  used  In  the  statute  to  in- 
clude every  kind  of  beneficial  ownership,  how- 
ever indirectly  held.    The  master's  summary 


of  facts  and  the  other  findings  Chat  appear  in 
tlie  report  show  how  completely  the  defendant 
controls  the  street  railways  In  question.  The 
capital  stock  of  all  of  them  but  the  Spring- 
field Street  Railway  Company  was  bought  and 
held  by  the  Consolidated  Railway  Company, 
all  of  whose  stock  is  held  by  the  defendant, 
and  all  of  whose  directors  are  the  defendant's 
directors.  If  we  assume  that  this  corporation 
was  legally  organized  and  is  legally  main- 
tained, so  as  to  have  a  separate  corporate 
existence,  it  is  In  reality  a  piece  of  legal  ma- 
chinery owned  and  operated  by  the  defendant. 
Through  this  the  defendant  acquires  and  owns 
and  uses  property  with  as  complete  control 
as  it  has  over  Its  locomotive  engines.  If  it 
does  this  indirectly.  It  does  It  as  effectively 
as  if  the  ownership  were  direct.  Through  the 
direct  purchase  and  ownership  of  the  street 
railway  corporations,  by  its  creature,  the  Con- 
solidated Railway  Company,  the  defendant 
transgressed  the  law  as  to  all  the  street  rail- 
way companies  mentioned  in  the  Information, 
except  the  Springfield  Street  Railway  Com- 
pany, and  is  still  transgressing  in  the  same 
way  as  to  the  Worcester  &  Webster  Street 
Railway  Company  and  the  Webster  &  Dudley 
Street  Railway  Company,  whose  ownership 
is  retained  In  the  same  form.  Some  of  these 
street  railway  companies  have  been  dealt  with 
directly  by  the  defendant,  at  different  times, 
by  votes  of  its  directors  while  acting  In  that 
capacity.  The  defendant's  president  is  the 
presldoit  of  the  Consolidated  Railway  Com- 
pany and  of  all  these  street  railway  com- 
panies, and  he  receives  no  compensation  for 
the  performance  of  these  official  duties,  ex- 
cept his  salary  as  president  of  the  defendant 
corporation. 

The  stock  of  the  Springfield  Street  RaU- 
way  Company  was  acquired  through  action 
of  the  Consolidated  Railway  Company,  whose 
directors  voted  that  It  "should  be  acquired  by 
this  company,  and  that  the  plan  for  payment 
of  the  same,  outlined  by  the  president,  be  ap- 
proved, namely,  the  establishment  of  a  trust 
covering  the  Issue  of  $3,000,000  guaranteed 
trust  certificates,  and  the  sum  of  $1,500,000 
of  four  per  cent,  debentures  of  this  company." 
Here  was  the  origin  of  the  Springfield  Rail- 
way Companies,  which  was  established  by  the 
Consolidated  Railway  Company  as  a  part  of 
a  scheme  for  holding  and  controlling  the  stock 
of  the  Springfield  Street  Railway  Company. 
This  is  a  voluntary  association,  consisting  of 
a  board  of  trustees,  of  whom  all  but  one  are 
directors  of  the  Consolidated  Railway  Com- 
pany and  of  the  defendant  corporation,  who 
are  designated  as  trustees  in  the  declaration 
of  trust,  together  with  the  members  of  the 
firm  of  Lee,  Higginson  &  Co.  of  Boston,  bank- 
ers, who  are  called  subscribers.  Under  the 
instrument  the  trustees  assume  no  personal 
financial  liability  and  have  no  beneficial  own* 
ershlp,  although  they  are  the  holders  of  the 
legal  title  to  all  the  property  belonging  to 
the  association,  and  are  the  managers  of  it. 
Lee,  Higginson  &  Co.  are  parties  for  the  pur- 
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pose  of  disposing  of  preferred  shares  to  be 
Issued  by  the  association,  and  managing  other 
matters  of  finance.  As  a  part  of  the  arrange- 
ment, the  Consolidated  Railway  Company 
entered  into  a  contract  with  Lee,  Higglnson 
&  Co.  which,  after  the  formal  part,  began 
with  a  recital  as  follows:  "Whereas,  the  Con- 
solidated Railway  Company  desires  to  acquire 
the  whole,  or  at  least  a  majority  of  the  capi- 
tal stock  of  the  Springfield  Street  Railway 
Company,  and  desires  Lee,  Higginson  &  Co. 
to  ofTer  the  stockholders  of  said  company  two 
hundred  and  twenty-five  dollars  in  cash  per 
share,  or  seventy-flTe  dollars  in  cash  per  share 
and  one  hundred  and  fifty  dollars  in  preferred 
stock  of  the  Springfield  Railway  Companies 
Issued  under  a  declaration  of  trust  dated 
March  15, 1905,"  etc.  It  was  then  agreed  that 
the  Consolidated  Railway  Company  should 
sell  its  4  per  cent  50-year  debentures  to  the 
amount  of  $1,500,000  and  Lee,  Higginson  & 
Co.  should  buy  not  exceeding  that  amount  of 
these  debentures  fit  a  price  named,  and  should 
underwrite  not  exceeding  $2,937,600  in  amount 
of  the  preferred  shares  of  the  Springfield 
Railway  Companies  at  $100  per  share.  Then 
followed  this  recital,  "which  sale  of  bonds, 
with  cash  to  be  paid  by  the  Consolidated  Rail- 
way Company,  and  underwriting,  will  furnish 
the  funds  necessary  for  the  purchase  of  said 
street  railway  stock  at  the  price  agreed  upon," 
etc  It  was  then  agreed  that  the  Consolidated 
Railway  Company  should  forthwith  issue,  sell 
and  deliver  to  Lee,  Higginson  &  Co.,  the  de- 
bentures, and  that  there  should  be  "formed 
a  holding  trust  to  be  called  the  Springfield 
Railway  Companies  *  *  *  to  acquire  and 
bold  at  least  a  majority  of  the  capital  stock 
of  the  Springfield  Street  Railway  Compa- 
ny, which  said  trust  shall  issue  at  this  time 
not  exceeding  $2,937,600  of  preferred  shares, 
which  shall  be  entitled  to  cumulative  divi- 
dends at  the  rate  of  four  per  cent,  per  annum, 
payable,"  etc.,  "and  In  case  of  liquidation, 
payment  of  the  property  of  said  preferred 
shares  at  the  rate  of  $105  per  share,  to  be 
guaranteed  by  the  Consolidated  Railway  Com- 
pany, and  to  be  subject  to  call  on  any  divi- 
dend date  at  the  rate  of  $103  per  share,  as 
provided  in  the  agreement  of  said  Consoli- 
dated Railway  Company  with  the  Springfield 
Railway  Companies,"  etc.  There  was  a  pro- 
vision that  Lee,  Higginson  &  Co<  should  un- 
derwrite at  par  so  many  of  the  preferred 
shares  as  should  be  necessary  to  acquire  the 
whole,  or  at  least  a  majority  of  the  stock  of 
the  Springfield  Street  Railway  Company  at 
the  price  stated.  There  was  then  a  provision 
for  an  underwriting  commission  to  be  given 
to  Lee,  Higginson  &  Co.  in  full  payment 
for  their  services.  The  expenses  of  forming 
the  trust  and  of  carrying  out  the  terms  of  the 
agreement  were  to  t>e  paid  by  the  Consolidated 
Railway  Company.  Under  this  arrangement 
the  stock  of  the  Springfield  Street  Railway 
Company  was  acquired  and  turned  over  to  the 
association,  which  consisted  of  the  trustees, 
with  no  financial  interest,  and  the  Consoli- 


dated Railway  Company,  which  was  then  the 
beneficial  owner  of  all  the  property.  The 
common  shares  in  the  Springfield  Railway 
Companies  to  the  amount  of  $5,000,000,  were 
to  be  delivered  to  the  Consolidated  Railway 
Company  as  soon  as  a  majority  of  the  stock 
of  the  Springfield  Street  Railway  Company 
should  be  acquired. 

The  proceeds  of  all  the  pr^erred  shares 
were  to  be  accounted  for  to  the  Consolidated 
Railway  Company  by  Lee^  Higginson  &  Co. 
The  trust,  including  the  accompanying  con- 
tracts, was  simply  a  machine  constructed  for 
the  management  of  the  property  and  the  busi- 
ness in  the  interest  of  the  Consolidated  Rail- 
way Company,  which  was  the  interest  of  the 
defendant  corporation.  As  to  sales  made  by 
Lee,  Higginson  &  Ca  to  third  persons,  and  as 
to  the  underwriting  of  Lee,  Higginson  &  Co.  if 
that  be  deemed  a  purchase  by  them  of  the  pre- 
ferred shares,  the  Consolidated  Railway  Com- 
pany is  still  indirectly  the  owner  of  the  shares, 
or  at  least  of  an  Interest  In  them.  The  Spring- 
field Railway  Companies  is  not  a  corporation, 
although  the  parties,  by  tbelr  contract,  sought 
to  obtain  may  of  the  advantages  of  a  corpora- 
tion without  its  liabilities.  See  Huss^  v. 
Arnold;  186  Mass.  203,  70  N.  E.  87.  All  who 
have  any  proprietary  interest  in  it  have  rights 
of  property  as  individual  owners,  subject  to 
such  restraints  upon  the  management  and  use 
of  it  as  are  legally  Imposed  by  the  contracts 
under  which  It  Is  held.  They  are  equitable 
tenants  in  common.  By  the  terms  of  the 
agreement  the  association  must  be  wound  up 
and  liquidated  at  the  end  of  20  years  and  11 
months.  If  there  are  profits  from  the  enter- 
prise, the  Consolidated  Railway  Company 
will  be  entitled  to  the  whole  of  them.  It  held 
all  the  c<»nmon  shares,  although  it  has  sfaace 
turned  them  over  to  the  New  Bngland  Invest- 
ment &  Security  Company.  The  other  holders 
of  the  preferred  shares  can  receive  only  $106 
per  sbare  as  principal,  with  interest  at  4  per 
cent.  Any  proceeds  beyond  that  amount  will  go 
to  the  Consolidated  Railway  Company.  If 
there  Is  not  enough  in  the  property  to  pay  that, 
the  C<MisolIdated  Railway  Company  must  make 
up  the  deficiency;  for  it  guaranteed  this 
amount  to  all  of  the  preferred  shares  on  liqui- 
dation. It  can  at  any  time  wind  up  the  asso- 
ciation; for  by  Its  contract  It  has  retained 
a  right  to  call  and  redeem  all  the  preferred 
shares  on  any  dividend  date  at  $105  per  share. 
The  case  is  like  that  of  an  association  that 
Issues  mortgage  bonds  to  be  redeemed  at  $105 
at  maturity,  with  a  right  to  call  and  redeem 
fbem  at  any  earlier  time  at  the  same  rate. 
In  such  a  case  the  bondholders  have  merely 
made  a  loan.  The  real  beneficial  owners  of 
the  property  are  those  who  have  agreed  to 
pay  the  loan  whereby  the  property  will  be  re- 
deemed. The  transfer  of  certificates  to  pur- 
chasers of  preferred  shares  is  In  the  nature  of 
a  pledge.  It  seems  plain  that  the  Consoli- 
dated Railway  Company  Is  indirectly  a  holder 
and  owner  of  everything  belonging  to  the 
Springfield  Railway  Companies,  subject  to  its 
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relations  to  the  New  I<iiglaiid  Investment  &  Se- 
curity Company  to  whlcli  we  shall  refer  here- 
after. As  the  defendant  owns  all  the  stock  of 
the  Consolidated  Railway  Company,  it  Is  in- 
directly the  holder  and  owner  of  the  19,258 
preferred  shares  of  the  Springfield  Street 
Railway  Company  in  the  hands  of  the  trustees 
of  the  Springfield  Railway  Companies  as  well 
as  of  the  right  to  redeem  the  preferred  shares 
In  the  hands  of  purchasers. 

The  New  England  Inyestment  8c  Security 
Company  Is  a  voluntary  association  similar  to 
the  Springfield  Railway  Companies,  although 
in  terms  It  Is  of  broader  scope  as  to  the  prop- 
'^rty  that  may  be  owned  and  the  business  that 
'  may.be  transacted.  The  declaration  of  trust 
by  which  it  was  created  was  signed  by  seven 
of  the  directors  of  the  Consolidated  Railway 
Company  and  of  the  defendant  corporation, 
who  were  designated  as  the  trustees,  and  by 
the  Consolidated  Railway  Company!  and  by 
.a  member  of  the  firm  of  Mackay  &  Co.,  bank- 
ers, who  contracted  to  sell  the  preferred 
shares,  'and  by  an  assistant  of  the  president 
of  the  numerous  corporations  and  the  associa- 
tions, who  are  designated  together  as  sub- 
scribers. The  trustees  have  no  financial  inter- 
etit  and  are  under  no  financial  llabllll^  in  re- 
:gard  to  the  property  or  business,  but  they  hold 
■'the  legal  title  and  act  as  managers,  under  the 
■name  of  the  New  England  Investment  &  Secu- 
rity Company.  They  issued  preferred  shares 
'  and  common  shares  which  represent  the  own- 
ership in  the  property  and  business  of  .the 
association.  The  preferred  shares  are  guar- 
'anteed  by  the  Cotisolldated  Railway  Company, 
principal  and  interest,  as  the  shares  of  the 
Springfield  Railway  Companies  are,  and  are 
Subject  to  can  in  the  some  way,  and  are  to  be 
redeemed  at  $105  per  share  when  called,  or 
When  the  aifatrs  of  the  association  are  liqui- 
dated. This  :guaranty  was  made  at  the  re- 
•  «iueet  of  the  defendant  corporation,  which  in 
tmn  guaranteed  the  Consolidated  Railway 
Company  against  loss  from  Its  guaranty.  The 
Consolidated  Railway  Company  sold  to  the 
New  Ehigland  Investment  &  Security  Company 
all  the  stocks  and  bonds  wblch  It  held  of 
the  Worcester  &  Southbrldge  Street  Railway 
Company,  the  Worcester  &  Blackstone  Valley 
■Street  Railway  Company,  the  Worcester  Rail- 
way &  Investment  Company,  the  Springfield 
Street  Railway  Company  and  the  Springfield 
Railway  Companies,  tat  the  sum  of  $10,000,- 
000,  which  was  paid  by  the  promissory  note  of 
the  New  England  Investment  &  Security  Com- 
pany and  it  guaranteed  the  preferred  shares 
of  this  company  to  the  amount  of  $10,000,000, 
at  the  request  of  the  defendant  corporation. 
The  contract  under  which  the  shares  were 
issued  and  the  guaranty  was  made,  was  sign- 
ed only  by  the  New  England  Investment  & 
Security  Company,  the  Consolidated  Railway 
Company  and  the  New  Tork,  New  Haven  & 
Hartford  Railroad  Company.  In  the  last  anal- 
ysis, in  view  of  the  ownership  of  one  corpora- 
tion by  the  other,  the  only  party  that  had  any 
Interest  In  the  matters  covered  by  the  contract 


was  the  defendant  corporation.  There  was  a 
contract  with  Mackay  &  Co.  for  the  sale  of 
these  shares,  but  they  were  all  held  by  Mac- 
kay &  Co.  for  the  benefit  of  the  Consolidated. 
Railway  Company.  At  the  time  of  the  bear- 
ing there  were  86,137  preferred  shares  held 
by  Mackay  &  Co.  and  owned  by  the  railway 
company.  So  far  as  relates  to  the  questions 
with  which  we  are  now  concerned,  there  is  no 
substantial  difference  between  the  two  volun- 
tary associations.  In  each  the  equitable  ownr 
ership  is  in  the  Consolidated  Railway  Com- 
pany which  is  entitled  ultimately  to  the  profits 
from  the  management.  If  there  are  profits,  on 
liquidation,  and  which  must  make  good  the 
loss  to  the  preferred  share  holders  If  there  Is 
a  deficiency. 

From  the  findings  and  evidence  in  the  very 
voluminous  report  of  the  master,  and  notably 
from  the  testimony  of  Mr.  Mellen,  the  presi- 
dent of  the  voluntary  associations  and  the  cor- 
porations, and  of  Harmer,  the  secretary  and 
comptroller  of  the  New  Eiigland  Investment 
&  Security  Company,  it  is  plain  that  all  the 
street  railway  companies  mentioned  In  the  In- 
formation are  Indirectly  held  and  controlled 
and  managed  In  the  Interest  of  the  defendant 
as  absolutely  and  completely  as  it  holds  and 
manages  its  line  of  railroad  between  Spring- 
field and  New  Tork.  The  allegations  of  the 
Attorney  General  in  this  particular  are  folly 
sustained  by  the  evidence. 

The  Attorney  General  contends  that  the  de- 
fendant is  directly  or  indirectly  guaranteeing 
the  bonds  and  dividends  of  these  corporatiODS. 
It  is  indirectly  guaranteeing  the  dividends  on 
the  preferred  shared  of  the  two  associations, — 
of  the  first  association  through  the  Consoli- 
dated Railway  Company  which  It  owns  and 
controls,  and  of  the  second  association  in 
the  same  way,  with  an  additional  express 
guaranty  to  the  Consolidated  Railway  Com- 
pany for  Its  protection  from  loss  by  its  guar- 
anty. These  shares  represent  the  ownership 
of  the  stock  of  these  street  railways.  The 
guaranty  is  not  of  the  dividends  to  be  declared 
on  the  stock  of  the  street  railway  corporations 
themselves,  but  only  of  the  dividends  to  be 
declared  on  the  shares  of  the  holding  company, 
Issued  to  represent  the  stock  in  the  corpora- 
tions. Whether  this  should  be  deemed  an  in- 
direct guaranty  of  the  dividends  of  the  cor- 
porations, we  do  not  deem  it  necessary  at  this 
time  to  determine,  for  it  seems  that  if  the 
defendant  ceases  to  hold  directly  or  indirectly 
any  proprietary  Interest  in  the  stock  of  the 
street  railway  corporations,  this  will  Involve 
a  termination  of  its  relations  as  guarantor 
of  these  dividends. 

The  defendant's  counsel  has  referred  in  his 
argument  to  returns  of  different  railroad  com- 
panies' to  the  railroad  commissioners  at  differ- 
ent times,  showing  a  holding  of  stocks  or 
bonds  of  other  corporations.  These  were  not 
In  evidence,  and  the  circumstances  of  the  cor- 
porate action  and  the  reasons  for  it  do  not 
appear.  It  is  fair  to  assume,  as  the  defend- 
ant's counsel  did  assume  In  his  argument,  that 
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these  holdings  were,  for  the  most  part,  If  not 
altogether,  under  the  authority  of  law.  Tbey 
show  nothing  more  than' that  It  has  been  a 
part  of  the  policy  ot  the  commonwealth  to 
permit  close  relations  between  connecting  rail- 
roads. Eren  If  It  should  appear  that  some 
corporation  had  openly  acted  ultra  ylres  with- 
out proseention  by  the  officers  of  the  common- 
wealth. It  would  not  affect  the  construction  of 
this  statute  or  the  right  of  the  commonwealth 
to  enforce  It  Action  of  a  corporation  ultra 
vires,  where  no  great  harm  Is  done,  often  goes 
vrtthont  rebuke. 

The  returns  of  the  defendant  are  referred 
to,  which  show  the  holding  of  stocks  In  rail- 
road companies  In  other  states,  and  lately, 
of  certain  railroad  companies  In  this  common- 
wealth. We  may  assume  that  most.  If  not  all 
of  these,  were  stocks  of  connecting  railroads, 
or  were  held  under  authority  of  special  legisla- 
tion tn  this  state.  Whether  any  of  these  hold- 
ings were  In  violation  of  the  public. policy  of 
Massachnsetts  does  not  distinctly  appear., 
Nothing  is  shown  like  the  facts  in  the  present 
case. 

There  was  no  unreasonable  delay  09  the 
part  of  the  public  authorities  In  directing  the 
attrition  of  the  defendant  to  the  statute  as 
■oon  as  Its  conduct  in  Massachusetts  In  refer- 
ence to  these  corporations  became  publicly 
known.    The  defense  of  laches  cannot  prevail. 

Directly  or  Indirectly  subscribing  for,  taking 
and  holding  or  guaranteeing  the  bonds  and 
dividends  of  another  corporation  In  this  com- 
monwealth, by  a  railroad  corporation  or- 
ganized under  our  laws,  is  the  exercise  of  that 
which  would  be  a  franchise  if  authority  to  do 
It  had  been  granted  by  the  ^legislature.  It  is 
within  the  provision  of  St.  1906,  p.  346,  c  372, 
and  may  be  restrained  by  Injunction  under 
this  statute.  Attorney  General  v.  New  York, 
New  Haven  &  Hartford  Railroad  Compaiiy, 
197  Mass. ,  83  N.  E.  40& 

Decree  for  the  Informant 

002  N.  T.  80.) 

CITY  OP  NEW  YORK  v.  MANHATTAN 
RY.  CO. 

(Court  of  Appeals   of  New  York.     April  21, 
1908.) 

1.  Stattjtes  —  CoNSTBucnoN  —  Lanouaob  of 

Act— IKTENT   OF   TyEGISLATtraC. 

The  words  used  id  an  act  should  be  taken 
in  their  ordinary  sense,  and  should  be  i:iven  such 
force  as  will  effectuate  the  legislative  intent. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Statutes,  H  266,  207.] 

2.  Words  and  Phbasbs — "Net  Incomb." 

The  "net  income"  of  a  street  railway,  like 
net  earnings,  is  that  sam  which  remains  after 
deducting  from  the  gross  income  or  earnings  the 
cost  of  producing  thipm,  and  any  indebtedness  of 
the  company  to  government  or  to  private  parties 
is  not  a  part  of  the  expense  of  operating  the 
railway,  as  ordinarily  understood. 

tEd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4779,  4780.] 

8.  Sthebt  Railways— Pbakchise  —  Compen- 
sation TO  CiTT— StaTOTES— CONSTBUCTION— 
"Net  Income." 

Laws  1867,  p.  1275,  c.  489,  authorized   a 

eorjraration  to  construct  an  elevated  railroad  in 


New  York  City,  and  section  9  provided  the  cor- 
poration should  pay  5  per  cent.  o(  its  "net  in- 
come" from  passenger  traffic  upon  Manhattan 
Island  to  the  city  in  such  manner  as  the  Lr^is-' 
lature  might  thereafter  direct  as  compensation 
for  use  of  the  streets.  Laws  1808,  p.  2034,  c. 
855,  I  2,  provided  that  the  company  pay  quar- 
terly to  the  city  comptroller  5  per  cent,  of  its 
net  income  for  the  improvement  of  the  streets 
through  which  the  road  was  constructed.  Sec- 
tions 2  and  3  also  provided  that  such  payments 
should  be  the  legal  compensation  in  full  for 
the  use  and  occnpancy  of  the  streets,  and  thfe 
claims  of  the  city  should  constitute  a  prior  lien ' 
on  the  railway.  Held,  that  it  was  the  legislative 
intention  that  the  compensation  to  the  city  ba 
actual  and  suhstantial,  and  by  "net  income" 
was  meant  the  gross  passenger  traffic  Mtiei))ts, 
less  the  general  expenses  of  operating  the  road,, 
and  the  amounts  paid  for  general  taxes,  the 
rental  damages  to  abutting  owners  for  trespass' 
upon  their  interests  In  the  streets,  and  interest 
on  the  corporation's  mortgage  bonds  are  not  to. 
be  deducted  in  determining  the  Vnet  income"; 
they  being  general  charges  against  the  corpora- 
tion, and  not  against  the  passenger  traffic. 
i.  Same— Action— Rbfebence. 

In  a  suit  by  the  city  to  recover  6^  per  cent 
of  the  "net  income"  from  the  passenger  traffic  of  • 
a  street  railway  in  certain  streets,  that  being, 
the  statutory  compensation  provided  for  the  nse 
<^  such  streets  bj  it,  where  the  referee  before 
whom  an  accounting  was  had  of  the  railway's 
earnings  from  its  traffic  was  ..not  requested  to, 
and  did  not,  separate  the  amount  of  any  taxes 
upon  the  particular  part  of  the  railway  struc-' 
tnres  and  property,  from  the  operation  of  wbieh 
the  company  receive  the  income,  but  merely, 
stated  in  his  findings  the  tax  paid  upon  the 
franchise  and  personal  property,  the  annual 
tax  paid  by  the  company  cannot  be  deducted 
from  the  earnings  by  the  court  in  rendering 
judgment  in  determining  the  "net  Income"  from 
the  passenger  traHic  on  those  streets  out  of 
which  the  city  was  mtltled  to  compensation. 

Appeal  from  Supreme  Conrt,  Appellate  Di- 
vision, First  Department 

Action  by  the  city  of  New  York  against  the 
Manhattan  Railway  Company.  From  a  judg- 
ment of  the  Appellate  Division  (119  App.  DIv. 
240,  104  N.  Y.  Supp.  609)  confirming  a  Judg- 
ment for  plaintiff,  entered  upon  the  report  of 
a  referee  after  an  Interlocutory  judgment,  de- 
fendant appeals.   Affirmed. 

Jullen  T.  Davies  and  Bralnard  Tolles,  for 
appellant  Francis  K.  Pendleton,  Corp.  Coun. 
sel  (Theodore  Connoly,  of  counsel),  for  re- 
Qxindent 

GRAY,  J.  The  plaintiff  demands  that  the 
defendant  account  for  the  net  Income  of  Its 
passenger  traffic  on  certain  portions  of  it* 
railway  for  certain  years,  and  that  It  pay  5 
per  cent,  thereof.  Such  an  obligation  was  Im- 
posed by  section  9,  c.  480»  p.  1275,  Laws  1867, 
upon  the  West  Side  &  Yonkers  Patent  Rail- 
way (Company,  to  whose  rights,  franchises, 
and  Interests  the  defendant  has  succeeded, 
and  to  whose  obligations  In.  the  above  respect 
It  is  subject  That  company,  at  first  author^, 
ized  to  construct  an  experimental  line  of  ^ele- 
rated  railway  for  the  distance  of  half  a  mll» 
upon  an  ultimate  approval  as  to  safety  and 
dispatch  to  be  obtained  In  a  manner  prescrib- 
ed by  the  statute,  was  constructed  from  Bat- 
tery place,  through  Greenwich  street,  norther- 
ly and  along  Ninth  aveAue.    Section  8  of  the 
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act  provided  that  "the  said  company  shall 
pay  a  sum  of  five  per  cent,  of  the  net  Income 
of  said  railway  from  passenger  traffic  upon 
Manhattan  Island  Into  the  treasury  of  the 
city  of  New  York,  In  such  manner  as  the  Iieg- 
islature  may  direct,  as  a  compensation  to  the 
corporation  thereof  for  the  use  of  the  streets 
aforesaid."  Such  direction  was  given  by  an 
act,  passed  In  1868  (chapter  855,  p.  2033, 
Laws  1868),  which  provided  that  the  company 
or  its  successors  should,  quarter  annually, 
"pay  to  the  comptroller  of  the  city  of  New 
York  five  per  cent  of  Its  net  income,  for 
the  purpose  of  being  expended  In  the  Improve' 
ment  of  the  condition  or  appearance  of  the 
streets,  or  parts  of  streets  or  avenues  or 
places,  through  which  said  railway  shall  be 
constructed,"  etc.  Section  2.  The  act  also 
gave  certain  privileges  to  the  company,  such 
as  an  extension  of  the  time  for  construction, 
a  right  to  change  the  kind  of  motor,  and  a 
permission  to  amend  the  corporate  naipe. 
The  plaintiff's  right  to  maintain  the  action 
has  been  passed  upon  by  this  court  (143  N. 
Y.  1,  37  N.  B.  494),  upon  an  appeal  from  an 
Interlocutory  jndgment.  We  then  held  the 
act  of  1868  to  be  unconstitutional,  for  the  vio- 
lation of  the  provision  of  the  Constitution 
that  "a  private  or  local  bill  shall  express  but 
one  subject;  which  shall  be  expressed  In  Its 
title";  but.  Inasmuch  as  the  defendant  had 
taken  advantage  of  privileges  extended  by  the 
act,  we  also  held  that  It  was  estopped  from 
disputing  its  liability.  It  was  decided  that 
the  liability  to  the  city  was  imposed  by  the 
act  of  1867,  and  that  the  act  of  1868  merely 
gave  formal  directions  In  regard  to  the  man- 
ner In  which  it  should  be  discharged,  that  the 
liability  comprehended  only  the  Ninth  Ave- 
nue route,  and  that  the  question  of  the  proper 
construction  of  the  words  "net  Income" 
should  be  left  to  be  decided  after  an  account- 
ing had  been  had.  The  accounting  has  now 
been  had  before  a  referee,  who  reached  the 
conclusion  that  In  determining  the  net  income' 
from  passenger  traffic  there  should  be  deduct- 
ed from  the  gross  Income  "the  sum  expended 
for  station  expenses,  train  expenses,  main- 
tenance of  railway,  and  general  expenses," 
and  that  the  defendant  was  not  entitled  to 
have  deducted  the  'sum  paid  for  taxes,  rental 
damages,  and  Interest.  There  were  Included 
In  his  report  findings,  which  show  the 
amounts  paid  in  each  year  for  those  items, 
presumably  for  the  enlightenment  of  the  courts 
upon  their  review  of  the  jndgment.  The  Ap- 
pellate Division  affirmed  the  judgment,  and 
the  only  question  presented  for  our  consid- 
eration Is  whether  the  taxes,  rental  damages, 
and  Interest  on  bonds  should  have  entered 
into  the  computation  of  the  net  Income. 

The  legislative  intent  is  clear  enough  that 
the  company  was  to  pay  5  per  cent,  of  the 
net  Income  of  Its  railway  from  passenger 
traffic  as  a  compensation  for  the  use  of  the 
streets;  or,  as  the  purpose  was  declared  to 
be  by  the  act  of  1868,. for  the  Improvement  of 


the  condition  of  the  streets  and  public  places 
through  which  the  railway  should  be  con- 
structed. Commlssldners  appointed  under  the 
act  were  to  expend  the  revenues  received 
by  the  city  from  the  specified  percentage  in 
the  promotion  of  the  purposes  aforesaid.  The 
words  used  in  the  act  should  be  taken  in 
their  ordinary  sense,  and  should  be  given 
such  force  as  would  effectuate  the  legislative 
purpose.  We  think  that,  when  so  takoi,  the 
"net  income"  means  the  gross  receipts  from 
passenger  traffic,  less  the  general  exiienses 
of  operating  the  road,  as  defined  by  the  refer- 
ee. Net  Income,  like  net  earnings,  is  that  sum 
which  remains  after  deducting  from  the  gross 
Income  or  earnings  the  cost  of  producing  them, 
and  any  Indebtedness  of  the  company  to 
government  or  to  private  parties  is  not  a 
part  of  the  expenses  of  operating  the  rail- 
way, as  ordinarily  understood.  That  Is  some- 
thing which  is  usually  paid  out  of  the  net 
Income  or  earnings.  This  Is  a  reasonable 
and  a  just  interpretation  of  the  provisions 
of  the  statutes,  if  the  compensation  of  the 
city  was  to  be  actual,  and  not  problematlcaL 
I  think  it  would  be  quite  tinreasonable  to 
construe  the  statute  as  measuring  the  city's 
compensation  by  a  percentage  upon  that  frac- 
tional part  of  the  net  Income  of  the  corpora- 
tion, which  might  remain  after  taking  there- 
from such  items  as  constituted  general  char- 
ges against  the  corporation.  The  Legislature 
could  not  have  intended  a  vain  thing  In  grant- 
ing compensation.  It  must  have  intended  a 
basis  of  compensation,  which.  In  the  nature 
of  things,  if  the  scheme  did  not  result  in  ut- 
ter failure,  would  be  certain.  That  rental 
damages  should  not  enter  into  the  computa- 
tion of  the  net  income  Is  evident  enough,  for 
the  reason  that  section  11  of  the  act  of  1867 
imposed  such  upon  the  company  as  a  burden, 
additional  to  that  which  had  been  imposed 
by  section  9.  But,  independently,  how  can 
they' be  considered  as  entering  into  the  cost 
of  operating  the  railway?  They  represent 
the  compensation,  which  abutting  owners 
would  be  entitled  to  be  paid  for  any  trespass 
upon  their  easements  in  the  streets,  and  their 
payment  is  a  general  charge  upon  the  cor- 
poration. Nor  do  we  doubt  that  interest  on 
moneys  borrowed  for  expenditure  in  acquir- 
ing and  constructing  the  railway  is  anything 
but  a  debt  of  the  corporation,  which  is  to  be 
discharged  out  of  net  earnings. 

With  respect  to  the  items  of  the  annual 
taxes,  the  argument  la  that  their  amount  as 
found  by  the  referee  must  be  excluded  in  the 
computation  of  net  income,  inasmuch  as  they 
are  "indispensable  to  the  production  and  con- 
tinuance of  any  income,"  and  "are  independ- 
ent of  the  volition"  of  the  company.  The 
finding  of  the  referee  on  the  subject  of  taxes 
is  that  in  the  years  mentioned  such  were  paid 
"upon  the  franchises  and  personal  property" 
of  the  company.  The  amonnt  of  any  tax  up- 
on the  particular  part  of  the  railway  struc- 
tures and  properties  in  question  Is  not  sepa- 
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ntely  stated.  We  So  not  think  tbat  it  was 
Intended  by  the  Leglsl&tnre  that  taxes  abonld 
be  considered  In  computing  the  net  Income. 
In  a  general  sense  taxes  as  well  as  Interest 
and  rental  damages  are  corporate  expenses, 
which  as  between  the  company  and  Its  stock- 
holders must  be  taken  Into  account  when  de- 
termining the  net  Income  for  dividend  pur- 
poses; but  the  statutory  provision  for  tbe 
plaintiff's  compensation  could  not  have  con- 
templated their  payment  in  preference  to  the 
city.  Sections  2  and  S  of  the  act  of  1868, 
which  may  be  referred  to  in  explanation  of 
tbe  legislative  Intent  and  purpose  (143  N.  T. 
1.  37  N.  E.  494),  provide  that  the  percentage 
to  be  paid  to  the  city  of  the  net  Income  was 
to  be  expended  In  tbe  improvement  of  the 
streets  through  which  the  railway  was  to  be 
constructed,  and  tbat  the  company  should  file 
its  bond  for  the  faithful  payment  of  the  rev- 
enue, and  the  payment  should  be  "the  legal 
compensation  in  full  for  the  use  and  occu- 
pancy of  the  streets,  *  •  •  and  shall 
constitute  an  agreement  •  •  •  entitling 
the  company,  or  Its  successors,  to  tbe  privi- 
leges and  rates  of  fare,  •  •  •  and  the 
claims  of  the  city  therefor  shall  constitute 
a  lien  on  the  railway  •  •  •  liaving  pri- 
ority over  all  others."  These  are  strong  and 
pregnant  words,  expressive  of  a  purpose  to 
make  the  compensation  to  the  city  as  sub- 
stantial as  it  was  possible  to  make  it.  There 
1b  another  answer  to  the  defendant's  conten- 
tion concerning  the  question  of  the  taxes  of 
a  technical  nature.  The  referee  did  not  sepa- 
rate or  state  tbe  proportion  of  any  taxes  as- 
sessable upon  tbe  portion  of  the  company's 
railway  from  the  operation  of  which  the  com- 
pany receives  this  income;  nor  was  he  re- 
quested to  do  so,  if  It  were  possible.  He  stat- 
ed what  taxes  had  been  assessed  upon  "tbe 
franchises  and  personal  property,"  which 
were  chargeable  to  the  Ninth  avenue  portion 
of  the  company's  qystem  and  it  Is  those  which 
the  defendant  contends  should  be  deducted 
from  the  gross  receipts,  in  addition  to  what 
were  strictly  operating  expenses.  That  con- 
tention was  certainly  erroneous,  however  de- 
batable we  might  assume  the  question  to  be, 
if  tbe  amount  of  any  tax  assessed  upon  this 
particular  portion  of  tbe  company's  railway 
property  had  been  apportionable  and  bad 
been  found. 

We  think  that  the  referee's  conclusions 
were  correct,  and  that  the  order  of  the  Ap- 
pellate Division  affirming  the  Judgment  up- 
on his  report  should  be  affirmed. 

WILLARD  BARTLETT,  J.  I  vote  for  af- 
flrmance,  bnt  In  so  doing  I  do  not  wish  to 
be  understood  as  holding  tbat  the  appellant 
might  not  be  entitled  to  the  deduction  of 
such  taxes  as  It  has  paid  upon  tangible  prop- 
erty actually  employed  In  its  passenger  traf- 
fic on  that  portion  of  its  road  to  which  this 
snit  relates.  There  is  no  exception,  however, 
which  raises  this  question  on  the  present  ap- 
peal, fW>  M  to  permit  us  to  decide  it  now. 


VANN,  WERNER,  and  CHASE,  W,  con- 
cur with  QRAT,  J. 

CnLLEN,  C  J,  concurs  with  GRAY,  J, 
without,  however,  expressing  any  opinion  as 
to  the  taxes,  if  the  question  were  raised. 
WILLARD  BARTLBTT,  J.,  concurs  in  re- 
sult in  memorandum,  with  whom  BAIOHT, 
J,  concurs.  «^=a 

(84  III.  137.) 

HAYNES  &  LYONS  et  al.  v.  COLES  COUN- 
TY et  al. 
(Supreme  Ooart  of  Illinois.     April  23,   1908.) 

1.  Mdkicipai.     OoapoRATioNS— Public     Im- 

PBOVEMENTS — LlENB   FOB   LaBOB  AND   MATK- 

KIALS — KNFOBCEMENT— PRIOBITIES. 

Mechanic's  Lien  Law,  |  24  (Starr  &  C.  Ann. 
St.  1896,  p.  2572,  c.  82),  gives  a  lien  for  ma- 
terialr  and  labor  famished  a  contractor  for  a 
public  improvement  on  the  money  due  or  to  lie- 
come  due  to  the  contractor.  A  county  employ- 
ing a  contractor  to  construct  a  courthouse  is- 
sued orders  for  the  work.  The  orders  were  sold 
to  a  third  person,  and  the  proceeds  were  a*ed 
for  paying  for  labor  and  materials.  Subcon- 
tractors claiming  liens  did  not  cause  the  third 
person  to  pay  tbe  orders,  and  did  not  know  that 
he  had  purchased  them,  or  that  the  money  paid 
to  them  by  the  contractor  was  derived  from  tbe 
sale  of  the  orders.  Tbe  county  refused  to  pay 
tbe  orders,  which  were  adjudged  void,  and  the 
county  was  indebted  oo  the  contract  price  in  a 
specified  sum.  Held,  that  the  subcontractors' 
liens  were  superior  to  tbe  rights  of  the  third 
person. 

2.  AppKAir— RxcoBD— BBiira— SunrionnoT. 

A  party  questioning  the  correctness  of  the 
decision  of  a  court  allowing  interest  on  sabcon- ' 
tractors'  claims  for  liens  should  furnish  the 
Supreme  Court  with  sufficient  data  to  justify 
the  court  in  holding  that  an  error  was  made,  and 
it  is  not  the  duty  of  the  Supreme  Court  to 
search  the  record  or  the  briefs  and  abstract  to 
figure  out  the  lesults  demanded  by  the  party 
complaining. 

f  Ejd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  f  3092.] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circntt  Court,  Coles 
County;    B.  R.  B.  ECimbrough,  Judge. 

Suit  by  Haynes  &  Lyohis  and  others 
against  the  county  of  Coles  and  others,  in 
which  third  persons  Intervened.  From  a  de- 
cree of  the  Appellate  Court,  affirming  a  de- 
cree for  plaintiffs,  defendants  and  inter- 
veners appeal.    Affirmed. 

Edward  C.  &  James  W.  Craig,  Jr.,  Craig- 
&   Einzel,   and   John    McNutt,    Jr.,    State's 
Atty.,  for  appellants.     J.   H.  Marshall  and 
H.  A.  Neal,  for  appellees. 

HAND,  C.  J.  This  was  a  bill  in  equity, 
filed  in  the  circuit  court  of  Coles  coun^  by 
tbe  appellees,  against  the  county  of  Coles, 
S.  S.  Qoebring,  and  R.  R.  Fuller,  under  sec- 
tion 24  of  the  mechanic's  lien  law  (2  Starr 
&  C.  Ann.  St  1896  [2d  Ed]  p.  2572)  to  en- 
force subcontractors'  liens  against  the  mon- 
ey due  by  the  county  of  Coles  to  S.  8.  Goeh- 
rlng  for  constructing  a  courthouse  In  said 
county.  By  leave  of  court  all  of  the  appel- 
lants, other  than  the  county  of  Coles,  8.  S.. 
Goehring,  and  R.  R.  Fuller,  intervened  and 
claimed  to  be  the  owners  6t  the  money  due 
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S.  S.  Goehring  for  constructing  the  said 
courthouse,  and  denied  that  the  appellees, 
as  subcontractors  or  otherwise,  had  a  Hen 
thereon.  Answers  and  replications  were  fil- 
ed and  the  case  was  heard,  and  the  court 
entered  a  decree  establishing  liens  in  favor 
of  the  appellees  for  a  sum  aggregating  $11,- 
786.44,  with  interest  from  May  12,  1906,  at 
5  per  cent  per  annum,  and  decreed  that  the 
appellants  should  pay  the  costs,  which  de- 
cree has  been  affirmed  by  the  Appellate 
Court  'for  the  Third  District,  and  a  further 
appeal  has  been  prosecuted  to  this  court 

The  appellants,  other  than  the  county  of 
Goles,  S.  S.  Goehring,  and  R.  R.  Fnller,  who 
will  be  designated  as  the  interveners  in  this 
opinion,  claim  to  be  the  equitable  assignees 
of  the  money  due  Goehring  from  the  county 
of  Coles  upon  his  contract  with  said  toun- 
ty  for  constructing  said  courthouse,  and  con- 
tend that  subcontractors'  liens  did  not  at- 
tach to  said  money  in  favor  of  the  appellees, 
and  while  numerous  errors  have  been  as- 
signed upon  the  record,  their  claim,  in  the 
particular  above  stated,  is  the  only  question 
discussed  in  the  briefs  filed  by  them  In  this 
court 

Section  24  of  the  mechanl<^s  Hen  law,  so 
far  as  it  applies  to  this  case,  is  as  follows: 
"Any  person  who  shall  furnish  material,  ap- 
paratus, fixtures,  machinery  or  labor  to  any 
contractor  for  a  public  improvement  in  this 
state,  shall  have  a  lien  on  the  money,  bonds 
or  warrants  due  or  to  become  due  such  con- 
tractor for  such  Improvement:  Provided, 
snch  person  shall,  before  any  payment  or  d6> 
livery  thereof  is  made  to  such  contractor, 
notify  the  officials  of  this  state,  county, 
township,  city  or  municipality  whose  duty  it 
is  to  pay  such  contractor  of  hla  claim  by  a 
written  notice." 

It  appears  from  the  pleadings  pnd  proofs 
found  In  this  record  that  on  September  20, 
1898,  8.  S.  Qoehring  entered  Into  a  written 
contract  with  the  county  of  Coles  to  rebuild 
the  courthouse  of  said  county,  as  per  cer- 
tain specifications  agreed  upon  between  the 
parties,  for  the  sum  of  $85,727;  that  the 
work  was  to  be  completed  and  the  court- 
house ready  for  occupancy  within  one  year 
from  the  date  of  the  contract ;  that  the  con- 
tract price  was  to  be  paid  to  Goehring  as 
the  work  progressed,  monthly,  on  the  basis 
of  85  per  cent  of  the  value  of  the  labor  per- 
formed and  material  In  place  in  the  build- 
ing, as  estimated  by  the  architect  in  county 
orders  bearing  7  per  cent  interest  per  an- 
num from  date,  and  that  the  remaining  15 
per  cent  should  be  paid  in  county  orders 
bearing  7  per  cent,  interest  from  the  date 
of  the  completion  of  the  building  and  its  ac- 
ceptance by  the  county  board;  that  after 
said  contract  was  executed  between  the 
county  and  Goehring,  a  partnership  was 
formed  between  Goehring  and  Fuller  to  car- 
ry out  the  contract  of  Goehring  with  the 
county ;  that  the  work  was  commenced  by 
Goehring  &  Fuller  in  the  fall  of  1898,  and 


the  courthouse  was  completed  by  Fuller  (the 
firm  of  Goehring  A  Fuller  having  dissolved) 
and  accepted  by  the  county  on  S^tember 
7,  1000;  that  the  county  from  time  to  time, 
and  up  to  the  completion  and  acceptance  of 
the  courthouse  by  the  county,  issued  orders 
to  S.  S.  Goehring,  bearing  7  per  cent  inter- 
est to  the  amount  of  $84,582.03,  which  or- 
ders were  negotiated  by  Goehring  &  Fuller, 
or  by  Fuller,  at  not  less  tbaq  their  face  val- 
ue, and  their  proceeds  were  used  in  paying 
for  labor  and  material  which  went  into  said 
courthouse;  that  $82,004.62  of  said  orders 
were  sold  by  Goehring  to  the  interveners; 
that  the  county  of  Coles,  after  the  court- 
house was  completed  and  accepted,  refused 
to  pay  said  orders,  and  an  action  of  assump- 
sit was  commenced  In  the  circuit  court  of 
Coles  county,  in  the  name  of  S.  S.  Goehring 
for  the  use  of  the  Interveners,  and  a  Judg- 
ment was  rendered  against  the  county  of 
Coles  for  the  sum  of  $95,204.31,  which  was 
affirmed  by  this  court  for  $82,004.62,  which 
case  is  reported  as  County  of  Coles  v.  Goeh- 
ring, 209  111.  142,  70  N.  E.  610,  where  will 
be  found  a  full  statement  of  the  facts  lead- 
ing up  to  the  litigation  involved  In  this  suit, 
many  of  which  are  not  necessary  to  be  re- 
stated in  this  opinion;  and  that  subsequent 
to  the  affirmance  of  the  Goehring  Case  by 
this  court  the  appellees  served  notice^  under 
said  section  24,  upon  the  county  clerk  and 
county  treasurer  of  the  county  of  Coles  of 
their  intention  to  enforce  liens  under  said 
section  24  of  the  mechanic's  Ilea  law,  as 
subcontractors. 

In  the  case  of  County  of  Coles  v.  Goehring, 
supra,  this  court  held  that  the  orders  which 
had  been  issued  to  Goehring  and  by  him  as- 
signed to  the  Interveners  were  void,  but  per- 
mitted a  recovery  against  the  county  of 
Coles,  In  the  name  of  Goehring  for  the  use 
of  the  interveners,  for  the  amount  of  the 
orders  which  they  bad  purchased  from  Goeh- 
ring, without  Interest,  the  difference  between 
the  Judgment  of  the  circuit  court  and  the 
Judgment  In  this  court  in  that  case  being 
for  the  interest  on  said  orders  included  in 
the  Judgment  of  the  circuit  court  At  the 
time  the  suit  in  that  case  was  pending  in 
this  court  it  was  contended  there  could  be 
no  recovery  against  the  county  of  Coles  on 
account  of  the  claims  of  appellees,  as  sub- 
contractors. This  court  in  disposing  of  that 
question,  on  page  170  of  209  111.,  on  page 
618  of  70  N.  E.,  said:  "It  is  claimed  by  the 
plaintiff  in  error  that  this  Judgment  cannot 
be  sustained,  because  the  proof  shows  that 
there  were  liens  to  the  amount  of  aboQt 
$12,000  filed  by  certain  subcontractors 
against  the  warrants  and  orders,  or  money, 
due  the  contractor  upon  the  erection  of  the 
courthouse,  as  provided  by  section  24  of 
chapter  82  of  the  Revised  Statutes,  being 
the  mechanic's  lien  act  (2  Starr  ft  C.  Ann. 
St  [2d  Bd.}  p.  2572),  and  which  section  24 
was  recently  passed  upon  by  this  court  In 
West  Chicago  Park  Com'rs  r<  Western  Gran- 
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ite  Oo^  200  111.  527,  66  N.  E.  37.  So  far  as 
the  warrants  or  orders  are  concerned,  the 
liens  can.  be  of  no  avail.  Inasmuch  aff  such 
warrants  or  orders  are  here  held  to  have 
berai  invalid.  This  suit  is  brought  for  the 
purpose  of  determining  whether  the  county 
is  liable  to  pay  to  the  contractor,  for  the 
benefit  of  the  usees,  the  money  due  by  tlie 
terms  of  the  contract  T^  filing  of  the 
claims  for  these  liens  cannot  prevent  defend- 
ant in  error  from  obtaining  Judgment.  A 
different  question  may  arise  when  the  time 
comes  for  tlie  county  to  pay  the  money  due 
upon  the  Judgments.  These  claimants  of 
U^iB,  even  If  the  defendant  in  error  Is  in- 
debted to  them,  would  obtain  nothing  If  the 
defendant  In  error  should  not  be  successful 
in  this  litigation.  In  other  words,  the  suc- 
cess of  the  defendant  in  error  in  this  liti- 
gation Is  for  the  l>enefit  of  the  claimants  of 
liens.  The  question  here  is  whether  the 
county  owes  money  to  the  defendant  in  er- 
ror, and  not  whether  the  county  owes  mon- 
ey to  the  lien  claimants.  The  latter  have 
no  direct  claim  against  the  county.  Their 
only  claim  is  a  lien  upon  the  money  that  is 
to  be  paid  to  the  defendant  in  error,  and  if 
the  amount  of  the  lien  claims  were  deduct- 
ed from  the  amount  of  the  Judgment,  and 
the  claimants  should  enforce  their  liens 
against  tlie  money  that  would  be  coming  to 
the  defendant  in  error  on  this  Judgment,  the 
defendant  In  error  would  be  obliged  to  pay 
double  the  amount  of  the  liens.  Zimmer- 
man V.  Wead,  18  III  304 ;  Tedrlck  v.  Wells, 
152  111.  214,  38  N.  E.  025." 
.  The  question,  therefore,  for  decision  in 
this  case,  is,  the  orders  issued  to  Goehrlug 
and  assigned  by  him  to  the  interveners  hav- 
ing been  held  to  be  void,  and  it  having  been 
held  that  the  county  of  Coles  is  indebted  upon 
tlie  contract  price  of  said  courthouse  in  the 
sum  of  $82,004.62,  which  of  the  parties— 
that  is,  the  interveners  of  the  appellees — ^bave 
the  prior  and  superior  lien  upon  said  fund 
to  the  extent  of  t^eir  respective  claims? 
While  the  evidence  in  this  record  shows  that 
the  money  Invested  by  the  interveners  in 
said  coimty  orders  was  used  in  paying  for  la- 
bor and  materials  which  went  into  the  said 
courthouse  and  that  a"  portion  thereof  was 
paid  to  the  appellees  upon  their-  respective 
claims,  there  Is  nothing  in  the  record  to  show 
that  the  appellees  caused  the  interveners  to 
purchase  said  orders,  or  that  they  Icnew  that 
they  had  purchased  them,  or  that  the  money 
paid  to  them  by  Goehring  &  Fuller,  or  Fuller, 
upon  their  claims  was  derived  from  the  sale 
of  said  orders  to  the  interveners  by  Goehring 
&  Fuller,  or  by  Fuller,  at  the  time  it  was 
paid  to  appellees.  There  is,  therefore,  no 
element  of  estoppel  in  this  case  as  against  the 
appellees,  but  the  question  is  one  of  priority 
lietween  the  interveners  and  the  appellees. 

In  the  case  of  Spalding  Lumber  Co.  t. 
Brown,  171  in.  487,  49  N.  E.  725,  this  court 
had  before  it  a  case  which  involved  the  iden- 
tical question  which  la  here  presented  for  de- 


cision, and  the  court  there  held  that  the  sub*- 
contractors'  liens  were  superior  to  those  of 
the  equitable  assignees  of  a  portion  of  the 
contract  price  due  the  contractor.  la  tliat 
case  the  board  df  education  of  Kickapoo  Un- 
ion School  District  No.  22  had  made  a  con- 
tract with  H.  A.  Brovni  to  erect  a  schoolhouse 
in  said  school  district  for  the  sum  of  $4,398. 
Brown  commenced  the  erection  of  the  school* 
house  under  the  contract,  but  having  failed  to 
complete  the  same  the  school  authorities  took 
the  matter  out  of  his  hands  and  completed 
the  schoolhouse.  After  the  schooliiouse  tuid 
been  completed  there  remained  in  the  bands 
of  the  school  district  the  sum  of  $1,189.13 
due  upon  the  contract.  Brown  bad  given  an 
order  on  the  school  district  to  the  Spalding 
Lumber  Company  for  $948,  and  another  to 
Myers  &  Miller  for  $385,  for  work  done  or 
material  furnished  by  them,  respectively,  and 
there  was  due  other  subcontractors  who  held 
no  orders  something  like  $1,000.  These  sub- 
contractors, subsequent  to  the  date  of  the  or- 
ders which  had  been  delivered  to  the  Spald- 
ing Lumber  Company  and  to  Myers  &  Miller, 
served  notices  for  liens  under  section  24  of 
the  mectianlc's  lien  law,  and  the  parties  being 
unable  to  agree  to  whom  the  district  should 
pay  the  $1,189.13  remaining  in  its  hands,  due 
upon  the  contract  for  the  completion  of  the 
schoolhouse,  the  school  district  filed  a  bill  of 
Interpleader  in  the  circuit  court  of  McLean 
county  against  the  parties  claiming  said  fund 
as  the  holders  of  orders  from  Brown  or  as 
subcontractors.  The  court  required  the  par- 
ties to  Interplead  and  settle  their  rights  to 
the  fund,  and  up<m  the  bearing  it  was  held 
that  the  Spalding  Lumber  Company  and  My- 
ers &  Miller  took  nothing  by  said  orders  as 
against  said  subcontractors,,  and  that  the  st^ 
contractors  had,  by  virtue  of  said  section  24, 
liens  upon  said  fund.  The  court,  on  page  482 
of  171  111.,  on  page  727  of  49  N.  £.,  said: 
"Under  the  above  section  of  the  statute  a  lien 
Is  conferred  upon  the  person  who  may  fur- 
nish material,  etc.,  or  labor,  to  any- contractor, 
upon  the  money,  bonds,  or  warrants  due  or  to 
become  due  to  the  contractor.  In  order  to 
avail  of  the  lien  conferred  the  subcontractor 
is  only  required  to  serve  a  notice,  in  writing. 
on  the  ofBcIal  before  the  money  Is  paid  or 
before  the  bonds  or  warrants  are  delivered  to 
the  contractor.  Here  the  notices  were  served 
by  the  subcontractors  upon  the  school  board 
before  the  money  in  question  had  been  paid  to 
the  contractor,  and,  unless  the  plain  provision 
of  the  statute  is  to  be  disregarded,  the  sub- 
contractors who  furnished  material  are  en- 
titled to  protection."  And  again,  on  page 
493  of  171  IlL,  on  page  727  of  49  N.  E.,  in 
answw  to  the  arg^iment  that  the  giving  of 
said  orders  operated,  in  equity,  as  a  transfer 
of  so  much  of  the  funds  due  or  'to  l>ecome 
due  the  contractor  as  was  specified  in  said 
orders,  the  court  said:  "Under  section  24  Of 
the  lien  law  it  is  plain  that  the  lioi  is  created 
by  the  performance  of  the  labor  or  the  fur- 
nlshlag  «f  the  materlalB,  and  the  U«i  of  the 
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BTibcohtractor  'becomes  perfect,  as  to  all  funds 
.not  paid  over  or  bonds  or  warrants  not  de- 
liTered,  upon  service  of  notice  on  the  officials. 
The  statute  makes  no  provision  for  'the  giving 
of  orders  by  the  contractor  which  may  oper- 
ate as  an  assignment  of  any  part  of  the-fund 
agreed  to  be  paid  for  the  construction  of  the 
building,  nor  is  there  any  provision  of  the 
statute  authorizing  the  school  board  to  accept 
such  orders,  and  we  see  no  ground  upon  which 
it  can  be  held  that  an  assignment  of  the'f  und, 
by  order  or  otherwise,  can  defeat  the  Hen 
created  by  statute.  It  is  not  pretended  that 
the  claim  of  the  contractor  was  negotiable  or 
that  appellants  are  entitled  to  protection  as 
purchasers  of  a  negotiable  instrument.  The 
claim  Is  that  the  orders  are  to  be  regarded  as 
an  equitable  assignment  of  the  money  due 
or  to  become  due  from  the  school  board  to 
the  contractor.  Treating  the  orders  as  an 
equitable  assignment,  they  would  not  defeat 
the  Hen  of  the  subcontractors.  The  law  is 
well  settled  that  an  assignee  takes  a  nonne- 
gotlable  instrument  subject  to  all  the  infirmi- 
ties which  exist  against  it  in  the  hands  of 
the  assignor,  excepting  latent  equities  of  third 
persons.  Sumner  v.  Waugb,  56  III.  631 ;  Sil- 
verman V.  Bullock,  98  111.  11 ;  Hlmrod  v.  Gil- 
man,  147  111.  293,  85  N.  E.  378;  Daniel  on 
Neg.  Ins.  {  726b ;  Pomeroy's  Eq.  Jur.  {{  706, 
714.  The  claim  of  the  contractor  against  the 
school  board,  when  be  executed  the  orders, 
was  a  mere  chose  In  action,  and  the  appel- 
lants took  the  assignment  of  the  claim  sub- 
ject to  all  equities  existing  In  favor  of  those 
who  had  liens  under  the  statute.  The  appel- 
lants, as  assignees  of  the  contractor,  stand  in 
fats  shoes,  and  they  occupy  no  better  position 
than  he  would  have  occupied  if  he  had  re- 
tained the  claim  in  his  own  bands.  There  la 
only  one  mode  of  obtaining  a  Hen  upon  the 
(and,  and  that  Is  by  serving  the  notice  on  tbe 
OfBcers  required  by  the  statute.  When  the 
notice  is  served  tbe  officers  are  compelled  to 
retain  in  their  hands  a  sufficient  sum  to  pay 
tbe  liens,  and  should  there  not  be  enough  to 
pay  the  claims  in  full,  then  those  serving  no- 
tice are  entitled  to  share  in  the  fund  pro 
rata.  If,  however,  a  contractor  could  de- 
feat the  lien  of  a  subcontractor  by  merely 
transferring  the  fund  due  or  to  become  due, 
by  giving  an  order,  the  statnte  creating  a 
lien  in  favor  of  a  person  furnishing  labor  or 
material  to  a  contractor  for  a  public  improve- 
ment wonld  become  a  nullity,  as  tbe  fnnd 
might  be  transferred  immediately  upon  mak- 
ing the  contract  to  erect  the  building." 

The  Spalding  Lumber  Co.  Case  is  decisive 
of  the  question  raised  by  the  Interveners  In 
this  case,  and  that  case  must  control  tbe  de- 
cision of  this  case,  unless  It  is  to  be  over- 
mled.  At  that  time  tbe  question  was  thor- 
ongbly  considered,  and  we  are  not  disposed 
at  this  late  date  to  recede  from  the  position 
therein  taken. 

Counsel  for  appellees  have  assigned  cross- 
errors,  and  have  questioned  tbe  correctness  of 
the  Judgment  of  tbe  Appellate  Court  and  the 


decree  of  the  superior  court  as  to  tbe  allow- 
ance of  Interest  on  four  of  the  claims  they 
represent  The  decree  of  the  circuit  court, 
which  was  affirmed  by  the  Appellate  Court, 
allowed  all  claimants  Interest  from  the  date 
of  the  entry  of  the  decree,  May  12,  1906.  Ap- 
pellees Insist  that  they  should  be  allowed  in- 
terest on  four  claims  from  September  7, 1900, 
the  date  the  courthouse  was  accepted  by  tbe 
county  board  of  Coles  county.  The  Appel- 
late Court,  in  its  opinion,  states  that  it  can- 
not find  from  the  abstract  that  there  was  any 
fixed  time  for  the  payment  of  the  contract 
price  for  the  material.  We  are  of  the  opinion 
that  the  abstract  In  this  court  does  furnish 
some  evidence  as  to  when  tbe  payments  were 
to  be  made  as  to  part  of  these  four  claims, 
but  there  are  other  claims  than  the  (our  In- 
sisted upon  in  appellees'  argument  that  also 
seem  to  have  a  definite  date  (or  the  payment 
of  the  money.  However  that  may  be,  it  is 
Impossible  for  us  to  ascertain  from  the  ab- 
stract and  briefs,  with  certainty,  even  by  com- 
paring them  with  the  record,  the  exact 
amoimt  due  each  of  tbe  four  claimants  in 
question  at  the  date  of  the  acceptance  of  tbe 
courthouse  by  the  authorities  of  Coles  coun- 
ty. Partial  payments  on  some  of  these  dalms 
were  made  from  money  obtained  from  county 
orders,  and  other  payments  were  made  from 
tbe  proceeds  of  the  bankrupt  estate  of  Ful- 
ler. It  Is  not  the  duty  of  this  court  to  search 
the  record,  or  even  the  briefs  and  abstract, 
to  figure  out  the  results  asked  for  on  these 
cross-errors.  Sufficient  data  should  be  fur- 
nished us  by  counsel  to  Justify  us  in  holding 
that  an  error  was  made  in  this  regard.  The 
trial  court,  so,  far  as  we  are  advised  from 
the  abstract  and  briefs,  may  have  taken  this 
Interest  question  Into  account  in  making  up 
the  various  amounts  due  these  claimants. 

Finding  no  error  in  tbe  record,  the  Judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  DUNN  ttfik  no  part  in  tbe  de- 
cision of  this  case. 

(234  Hi.  um 
NUTWOOD  DRAINAGE  &  LEVEE  DIST.  ▼. 
REDDISH  et  al. 

(Supreme  Court  of  lUinols.    April  23,  1908.) 

1.  Dbaiits  —  Pboceediros   fob   Establisr- 

UENT— ReMOKSTBANOES— HKABlna   —  R][OHT 
or   COHMISSIONEB  TO   HeAB— OWNERSHIP   OF 

Land  Assessed— Effect. 

Where  the  drainage  commissioners  who  as- 
sessed benefits  to  tbe  objectors'  property  were 
also  property  owners  in  the  same  assessment  dis- 
trict, they  were  not  competent  to  act.  Petition- 
er haying  objected  to  trying  objections  to  the  as- 
sessment before  them,  the  county  conrt  erred 
in  req-uiring  them  to  do  so,  as  objectors  should 
not  be  compelled  to  submit  their  property  rights 
to  a  tribunal  so  manifestly  prejudiced  and  un- 
fair. 

2.  Afpeai.  — OisjxcnonB  at  Tkiai,— Nkoes- 
errr. 

The  objection  not  having  been  raised  in  the 
county  court  that  the  county  judge  confirming 
an  assessment  by  the  commissioner  under  tbe 
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levee  art  (Hard's  Rev.  St.  1905,  c  42,  8  87) 
had  been,  prior  to  his  election,  an  attorney  for 
the  commissioners,  and  had  advised  and  assisted 
in  securing  the  organization  of  the  district,  it 
will  not  be  considered  on  appeal. 
Fanner,  J.,  dissenting. 

Error  to  Jersey  County  Court;  Thomas 
F.  Ferns,  Judge. 

Drainage  proceedings  in  the  Nutwood 
Drainage  and  Levee  District  against  Jacob 
Reddish  and  others.  From  a  judgment  of 
the  county  court  against  objectors'  property, 
they  bring  error.  Reversed  and  remanded 
for  consideration  as  directed. 

This  suit  Is  brought  here  by  a  writ  of 
error  sued  out  of  this  court  to  review  an 
order  of  the  county  court  of  Jersey  county 
confirming  an  assessment  of  benefits  made 
by  the  conmilssloners  of  the  Nutwood  Drain- 
age and  Levee  District.  This  district  was 
organized  under  what  Is  known  as  the  "levee 
act"  (Hurd's  Rev.  St  1905,  c.  42)  in  1906, 
and  comprises  about  10,000  acres  of  land 
situated  in  Jersey  and  Greene  counties  along 
the  Illinois  rlrer.  Upon  the  organization 
of  the  district  Aaron  O.  Anten,  Stephen  M. 
Reddish,  and  George  W.  Eldwards,  all  own- 
ing lands  within  the  district,  were  by  the 
court  appointed  commissioners,  and  directed 
to  make  an  assessment  of  the  benefits  to  the 
lands  in  said  district  Said  commissioners 
made  an  assessment  of  the  benefits,  and  also 
an  assessment  of  annual  benefits  which 
would  accrue  to  all  the  lands  in  said  district 
by  reason -of  the  contemplated  Improvement 
and  filed  the  same,  tn  said  court  on  the  15th 
day  of  M«y,  1907.  On  May  16th  the  commis- 
sioners gave  notice,  as  required  by  the  levee 
act,  of  the  filing  of  the  said  assessment  roll, 
and  fixed  the  27th  day  of  May,  at  9  o'clock, 
as  the  time  when  they  would  appear  before 
the  said  coimty  court,  at  the  courthouse  in 
Jerseyvllle,  for  the  purpose  of  hearing  ob- 
jections to  the  said  assessment  roll.  The 
commissioners  by  said  assessment  roll  certi- 
fied that  It  contained  a  true  and  correct  as- 
sessment of  the  benefits  and  annual  benefits 
on  each  tract  and  parcel  of  land  in  said 
district,  which  assessment  of  benefits,  exclu- 
sive of  annual  benefits  amount's  to  the  sum 
of  $279,000,  and  the  assessment  of  annual 
benefits  amounts  to  $3,000. 

On  May  27,  1907,  plalntlfts  in  error  Jacob 
Reddish  and  Zadoc  Reddish  appeared  and 
filed  objections  to  the  assessment  of  benefits 
to  certain  lands  (particularly  describing 
them)  which  they  owned,  aggregating  about 
1,025  acres,  against  which  an  assessment  for 
benefits  of  $27,095.54  had  been  extended. 
The  first  objection  is  not  now  material.  The 
other  objections  were  as  follows:  "Second, 
that  the  said  commissioners,  in  and  by  their 
said  report  of  assessments  and  benefits  to 
the  lands  of  these  objectors  aforesaid,  and 
to  each  and  every  tract  thereof,  have  not 
properly  or  Justly  classified  and  assessed  the 
benefits  to  said  lands  nor  to  any  part  or  par- 
cel thereof,  as  required  by  the  statute  in  such 


case  made  and  provided;  third,  that  in  and 
by  said  report  of  assessments  and  benefits 
for  the  annual  maintenance  and  repairs,  ^d 
the  classification  thereof,  the  said  lands  of 
these  objectors,  and  each  and  every  tract 
thereof,  the  said  classifications  and  assess- 
ments are  excessive  and  unjust ;  fourth,  that 
the  classifications  and  assessments  of  benefits 
to  said  tracts  of  land  of  these  objectors  are 
tilgher  than  the  classifications  and  assess- 
ments of  benefits  upon  other  lands  of  like 
quality,  situation,  and  value  in  said  drainage 
and  levee  district;  fifth,  that  the  said  clas- 
sifications and  assessments  of  benefits  of  the 
said  tracts  of  land  of  these  objectors  and  the 
other  tracts  of  land  in  said  drainage  and 
levee  district  are  not  according  to  the  bene- 
fits to  be  received  by  the  contemplated  drain- 
age, and  are  oppressive,  unjust,  and  un- 
equal." Said  objections  closed  with  a  pray- 
er that  the  Classification  and  assessment  of 
each  and  every  tract  of  objectors'  lands  be 
reduced  so  as  to  be  Just  and  equal  as  com- 
pared with  other  lands  in  said  district,  and 
according  to  the  benefits  to  be  received,  tak- 
ing Into  consideration  the  situation  and  val- 
ne  of  all  the  lands  in  said  district. 

The  commissioners  were  landowners  in  the 
district  and  their  lands  were  subject  to  as- 
sessment The  plaintiffs  in  error,  therefore, 
objected  to  trying  the  questions  arising  up- 
on the  foregoing  objections  before  them,  and 
asked  that  a  Jury  be  Impaneled.  The  court 
refused  this  request  and  compelled  objectors 
to  try  their  cause  by  the  commissioners. 
Evidence  was  heard,  and  the  commissioners 
reached  the  conclusion  that  the  objections 
were  without  merit,  and  that  the  assessment 
roll  which  they  themselves  had  theretofore 
made  was  correct  This  finding  received  the 
approval  of  the  court,  and  the  assessment 
was  confirmed.  It  Is  here  contended,  among 
other  things,  that  the  court  erred  in  requir- 
ing plaintiffs  in  error  to  try  their  objections 
by  the  commissioners. 

Hamilton  &  Hamilton  and  H.  W.  Pogue, 
for  plaintiffs  In  error.  Charles  S.  White,  for 
defendant  in  error. 

SCOTT,  J.  (after  stating  the  facta  as 
above).  The  commissioners  being  landowners 
in  the  district  whose  lands  were  subject  to 
assessment  were  not  competent  to  spread  the 
assessment  in  the  first  instance.  Commis- 
sioners of  Drainage  District  ▼.  Smith,  84  N. 
E.  376.  Being  so  incompetent  it  necessarily 
follows  that  they  were  Incompetent  to  sit 
as  a  commission  to  determine  the  questions 
of  fact  arising  upon  the  objections.  Their 
Interest  which  made  them  Incompetent  to 
spread  the  assessment  had  not  been  lessened. 
Objectors  will  not  be  compelled  by  us  to  sub- 
mit their  property  rights  to  a  tribunal  so 
manifestly  prejudiced  and  unfair.  Such  a 
course  would  do  violence  to  the  spirit  and 
genius  of  our  institutions.  Upon  proper  ob 
Jection  the  court  should  have  entered  an 
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order  refnalng  conflrmatlon  of  the  assess- 
ment,  for  the  reason  that  It  was  made  by 
commissioners  who  were  Incompetent.  As 
no  such  objection  was  made,  however,  the 
court,  npon  the  objection  which  was  made, 
should  not  have  submitted  the  questions  of 
fact  to  the  men  who  were  then  the  commis- 
sioners of  the  district. 

Great  reliance  Is  placed  by  defendant  lii 
error  upon  language  found  in  Trigger  v. 
Drainage  District,  193  111.  230,  61  N.  E.  1114, 
as  follows,  to  wit:  "It  is  dear  from  the  sev- 
eral sections  of  the  act  under  which  this 
proceeding  was  had  that  the  county  court 
may.  In  the  first  Instance,  order  the  assess- 
ment of  benefits  to  be  made  either  by  a  jury 
or  by  the  commissioners,  and  that  whichever 
body  is  ordered  to  malce  the  assessment  must 
hear  and  determine  objections  filed  to  such 
assessment.  McCaleb  v.  Coon  Bun  Drainage 
District,  190  111.  549,  60  N.  E.  898.  The  coun- 
ty court  had  no  power  to  grant  the  motion 
of  counsel  for  the  objector  to  Impanel  a  spe- 
cial jury  to  bear  the  issues  formed  on  the 
objections."  The  futility  ot  relying  merely 
upon  the  words  used  in  an  opinion  without 
regard  to  the  facts  which  the  court  then  had 
under  consideration  is  here  well  illustrated. 
In  the  Trigger  Case  no  question  as  to  the 
disqualification  of  the  commissioners  by  rea- 
son of  their  interest,  arising  from  the  fact 
ihat  they  were  owners  of  lands  within  the 
district  and  subject  to  assessment,  was  pre- 
sented. It  was  there  contended  that  the 
provision  of  the  statute  authorizing  the  com- 
missioners to  act  in  spreading  the  assess- 
ment and  hearing  objections  thereto  deprived 
the  objectors  of  their  constitutional  right  to 
a  trial  by  jury.  That  contention  had  no 
merit  It  was  in  reference  to  that  question 
that  the  quoted  language  was  used.  If  these 
commissioners  In  the  case  at  bar  had  not 
owned  land  in  the  district,  they  would  have 
been  competent  to  spread  the  assessment, 
and  If  objections  thereto  had  been  filed,  and 
objectors  had  sought  a  trial  by  jury,  the  lan- 
guage above  quoted  would  then  have  been 
applicable. 

Some  complaint  is  made  here  by  objectors 
because  the  case  was  tried  in  the  county 
court  before  a  jtidge  who,  prior  to  hlg  elec- 
tion as  county  judge,  had  been  attorney  for 
the  commissioners,  and  had  advised  and  as- 
sisted in  securing  the  organization  of  the  dis- 
trict. There  Is  nothing  before  ns  for  consid- 
eration in  this  regard,  as  the  question  was 
not  raised  in  the  county  court 

On  May  20, 1907,  the  Governor  approved  an 
act  of  the  General  Assembly,  passed  with  an 
emergency  clause,  amending  the  provisions  of 
the  levee  act  (Hurd's  Rev.  Sf  1905,  c.  42,  | 
37)  relative  to  the  assessment  of  benefits  by 
the  commissioners,  and  relative  to  the  assess- 
ment of  benefits  by  a  jury  (Laws  1007,  p. 
274).  The  judgment  of  the  county  court  will 
be  reversed,  and  the  cause  remanded.  When 
tl'e  case  is  redocketed  in  the  county  court 
U  the  condition  of  the  record  is.such  that  the 


court  mi^t  lawfully,  under  the  provisions 
of  the  levee  act  as  so  amended.  Impanel  such 
a  jury  as  is  contemplated  by  that  act  to  as- 
sess the  l>eneflt8,  had  they  not  already  been 
assessed,  then  the  court  is  directed  to  impanel 
such  a  jury  to  hear  objections  2,  3,  4,  and  5. 
If  the  record  is  not  in  such  condition,  these 
objections  cannot  be  tried  until  other  com- 
missioners for  the  district  competent  to  hear 
them  shall  have  been  appointed,  when  they 
may  be  heard  by  such  newly  appointed  com- 
missioners. 
Reversed  and  remanded,  with  directions. 

FARMER,  J.  (dissenting).  The  question 
of  the  competency  of  commissioners  who  are 
landowners  in  the  district  to  spread  the  as- 
sessment, as  stated  in  the  opinion  of  the 
court,  was  not  raised  in  this  case.  The  ob- 
jections to  the  assessment  were  that  the  com- 
missioners had  not  properly  classified  the 
lands  of  the  district  and  assessed  the  benefits 
thereto;  that  the  assessment  of  benefits  to 
objectors'  lands  is  oppressive  and  unjust,  and 
higher  than  the  assessment  of  benefits  to  oth- 
er lands  of  lllEe  quality,  situation,  and  value. 
There  was.  no  objection  to  the  competency  of 
the  commissioners  to  make  the  assessment 
On  the  contrary,  it  was  stipulated  at  tiie 
hearing  of  the  objections  that  the  commis- 
sioners had  been  "duly"  appointed  to  make 
the  assessment,  and  this  is  equivalent  to  say- 
ing they  had  been  properly  or  rightfully  ap- 
pointed. It  was,  in  effect,  a  concession  that 
the  commissioners  were  qualified  and  author- 
ized by  law  to  make  the  assessment  but  the 
objection  was  that  they  had  not  -classified 
and  assessed  objectors'  lands  according  to 
the  benefits  received  and  in  proportion  to 
other  lands  In  the  district 

Conceding  that  the  commissioners  were 
competent  to  make  the  assessment  I  think  it 
necessarily  followed  that  objections  must  be 
heard  and  determined  by  them.  The  opinion 
of  the  court  holds  that  if  the  commissioners 
had  not  been  landowners,  they  would  have 
been  competent  to  spread  the  assessment,  and 
that  in  such  case  the  holding  in  the  Trigger 
Case  that  the  court  had  no  authority  to  grant 
the  request  of  the  objectors  to  have  their  ob- 
jection beard  by  a  jury  would  be  applicable. 
In  view  of  the  fact  that  the  competency  of 
the  commissioners  to  make  the  assessment 
was  not  questioned,  but  was  In  effect  agreed 
to,  I  think  the  language  of  the  court  in  the 
Trigger  Case  applicable  to  this  case.  In  Ckim- 
missioners  of  Union  Drainage  District  v. 
Smith,  84  N.  E.  878,  we  held  that  where  the 
assessment  of  benefits  is  made  by  commis- 
sioners who  are  landowners  in  the  district, 
if  the  question  is  not  raised  before  Judgment 
of  conflrmatlon,  it  is  to  be  considered  as 
waived,  and  the  assessment  will  be  valid. 

Under  the  law  as  it  existed  prior  to  1907 
the  authority  to  make  the  assessment  by 
Jury  was  fonnd  in  section  16,  and  the  author- 
ity to  dirpct  it  to  be  made  by  the  commis- 
sioners was  found  in  the  second  proviso  to 
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section  87  (Hurd's  Rer.  St  190S,  c  42),  wbll6 
onder  the  amendatory  act  of  1907  the  author- 
ity of  the  commissioners  to  mal^e  the  assess- 
ment is  found  In  section  17,  and  the  only  au- 
thority to  canse  the  assessment  to  be  made 
by  a  Jury  is  contained  in  the  second  proviso 
to  section  37.  If  that  proviso  was  intended 
to  authorize  the  original  assessment  to  be 
vade  by  a  Jury,  it  is  placed  In  a  very  awlt- 
ward  position,  for  the  only  assessments  re- 
ferred to  In  the  section  preceding  the  proviso' 
are  additional  and  not  original  assessments. 
But,  if  it  be  assumed  that  said  proviso  of 
section  37  authorized  the  original  assessment 
to  be  made  by  a  Jury,  the  jury  is  given  the 
same  powers  as  are  conferred  upon  the  com- 
missioners where  the  assessment  is  made  by 
them,  and  none  other.  Whether  the  assess- 
ment is  made  by  the  commissioners  or  by  a 
Jury,  when  objections  are  made  to  it,  the  act 
requires  the  body  that  made  tbe  assessment 
to  hear  and  determine  said  objections.  How- 
ever objectionable  this  may  appear  to  be,  and 
I  do  not  defend  the  wisdom  or  policy  of  the 
law.  I  am  unable  to  find  any  authorl^  In  tbe 
act  to  cause  the  assessment  to  be  peviewed 
by  any  other  body  or  tribunal  than  the  one 
making  it.  It  was  with  reference,  to  this 
provision  of  the  law  that  the  court  said  In 
the  Trigger  Case :  "If  evils  or  hardships  re- 
sult from  the  statute,  the  remedy  is  In  the 
Lejrislature,  and  not  with  tbe  courts."  As  I 
read  and  understand  tbe  act  under  which 
the  drainage  district  was  organized.  It  con- 
tains authority  to  cause  an  assessment  to  be 
made  by  a  jury,  but  no  authority  to  impanel 
a  jury  to  hear  and  determine  objections  to 
an  assessment  made  by  drainage  commission- 
ers.' 

In  my  opinion  tbe  Judgment  of  the  county 
court  should  not  have  been  reversed  on  the 
grounds  stated  in  the  opinion  of  the  court. 

(7S  Ob.   St.  109) 

ERRBTT  v.  HOWERT. 
(Supreme  Court  of  Ohio.     April  14,  1908.) 

Odabdian  and  Wabd— Acoouhung— Actiom 

BT   Wabd— Limitations. 

E5very  settlement  made  In  the  probate  court 
by  a  guardian  is  flnal  between  the  guai-dian  and 
ward,  unless  an  appeal  be  taken  therefrom  to  the 
court  of  common  pleas,  or  the  same  shall  be 
opened  snd  reviewed  for  fraud  or  mistake  by 
civil  action  in  the  conrt  of  common  pleas,  com- 
menced within  two  years  after  the  ward  shall 
arrive  at  full  age.  Section  (3289,  Revised  Stat- 
utes, fixes  tbe  limitation  for  such  an  action,  and 
not  section  4982,  Revised  Statutes. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  23.  Guardian  and  Ward,  f|  542,  543.] 

(Syllabus  by  tbe  Court.) 

Error  to  Circuit  Court,  Crawford  (Jounty. 

Action  by  one  Howert  against  one  Errett, 
guardian.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  Judg- 
ment rendered  for  plaintiff  in  error. 

J.  W.  McCarron  and  George  B.  Okey,  for 
plaintiff  in  error.  Thomas  Beer  and  W.  J. 
G««r,  for  defendant  in  error. 

84  N.E.-^S 


DAVIS,  J.  Several  points  of  controversy 
are  developed  in  the  record  of  this  case;  but 
in  our  opinion  the  determining  factor  Is  a 
single  question  as  to  the  application  of  the 
statute  of  limitations.  The  defendant  in  er- 
ror began  this  action  in  the  court  of  common 
pleas,  by  petition  filed  on  August  13,  1902. 
13  months  after  discovery  of  the  alleged 
frauds,  and  more  than  two  years  after  she 
became  of  age.  In  this  action  the  defendant 
in  error  seeks  to  set  aside,  on  the  ground  of 
fraud,  certain  partial  settlements  and  the 
final  settlement  made  by  her  guardian  in  tbe 
probate  court  The  guardian  demurred  to 
the  petition  on  the  ground  tliat  the  action 
was  not  brought  within  the  time  limited  for 
the  commencement  of  such  actions.  The 
court  of  common  pleas  dismissed  the  petition, 
and  rendered  Judgment  for  costs  against  the 
plaintiff  below,  defendant  in  error  here,  and 
on  appeal  the  circuit  court  overruled  the  de- 
murrer to  the  petition,  and  gave  Judgment 
agalhst  the  guardian  as  prayed. 

It  is  argued  in  support  of  the  judgment 
rendered  by  the  circuit  court  tliat  the  general 
statute  of  limitations  governs  this  case,  and 
that  therefore,  notwithstanding  the  provi- 
sions of  section  6289,  Rev.  St.,  the  right  to 
commence  this  action  could  not  be  barred  un- 
til the  expiration  of  four  years  from  the  dis- 
covery of  the  fraud.  Before  the  amendment 
of  the  statute  into  the  form  now  embodied  In 
section  6289,  Rev.  St.,  this  court  held  that 
e^  try  settlement  made  by  a  guardian  is  final 
between  the  guardian  and  ward,  "unless  an 
appeal  is  taken  therefrom,  or  the  settlement 
Is  opened.  In  accordance  with  the  provisions 
of  this  section."  Woodmansle  v.  Woodman- 
sie,  82  Ohio  St  18.  It  is  true  that  the  con- 
troversy did  not  arise  in  the  exact  form  that 
it  does  In  this  case;  but  the  essential  ques- 
tion was  tbe  same  as  here,  namely,  are  the 
settlements  conclusive  between  the  guardian 
and  ward  unless  they  are  "opened  In  accord- 
ance with  the  provisions  of  this  section?" 
The  conclusion,  which  was  reached  in  the 
cited  case  after  a  careful  review  of  the  stat- 
utes relating  to  this  subject  necessarily 
means,  to  quote  from  the  statute,  that  there 
Is  saved  to  the  ward  "the  right  of  opening 
and  reviewing  such  settlement  for  fraud  or 
manifest  mistake  •  •  *  at  any  time  with- 
in two  years  after  said  ward  shall  arrive  at 
age,"  and  that,  if  tbe  settlement  be  not  open- 
ed within  the  time  thus  named,  it  is  final. 

When  Woodmansle's  Case,  supta,  was  de- 
cided, it  might  have  been  much  more  plaus- 
ibly argued  than  it  is  now  that  a  suit  in  equi- 
ty might  be  brought  in  the  common  pleas 
court  at  any  time  within  four  years  from  the 
discovery  of  the  fraud.  The  statute  then  pro- 
vided that  the  settlement  might  be  opened  for 
fraud  or  mistake  "by  petition  filed  In  the 
form  prescribed  in  the  Code  of  Civil  Proce- 
dure of  this  state  in  the  probate  court,"  etc. 
Since  the  probate  court  has  only  such  Juris- 
diction as  is  provided  by  statute,  it  might 
have  been  argued  that  there  were  two  con- 
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current  remedies  for  the  fraud,  we  In  equity 
In  the  common  pleaa  court  within  four  yeara 
from  the  discovery  of  the  fraud,  and  one  im- 
der  the  statute  In  the  probate  court  within 
two  years  after  the  ward  should  arrive  at 
age.  Nevertheless,  In  Woodmansie's  Case 
tills  court  held  that  the  guardian's  account 
was  conclusive  between  the  guardian  and 
ward,  unless  opened  in  accordance  with  the 
provisions  of  the  statute,  which  Is  now  em- 
bodied In  section  6289. 

But  the  line  of  argument  presented  for  the 
defendant  in  error  is  absolutely  untenable  un- 
der the  statute  as  it  now  reads.  Section  6289, 
Eev.  St  The  right  of  opening  and  reviewing 
such  settlements  must  now  be  made  effective 
by  "civil  action  In  the  court  of  common  pleas," 
and  whether  the  action  be  at  law  or  lu  equity 
It  Is  a  civil  action.  Section  4971,  Rev.  St  Now 
it  is  provided  (SecUon  4976,  Bev.  St)  that: 
"Civil  actions  can  only  be  commenced  within 
the  periods  prescribed  in  this  chapter,  after 
the  cause  of  action  accrues ;  but  where  a  dif- 
ferent limitation -is  prescribed  by  statute,  that 
shall  govern."  By  section  6289  the  ward 
must  bring  his  civil  action  on  the  grotmd  of 
fraud  or  mistake  within  two  years  after  arriv- 
ing at  full  age.  By  section  4976  every  civil 
action  upon  the  same  ground  and  seeking  the 
same  relief  must  be  governed  by  the  particu- 
lar statute. 

"A  wide  distinction  exists  between  pure 
statutes  of  limitation  and  special  statutoiy 
limitations  qualifying  a  given  right.  In  the 
latter  instance  time  is  made  an  essence  of 
the  right  created,  and  the  limitation  Is  an  in- 
herent part  of  the  statute  or  agreement  out 
of  which  the  right  In  question  arises,  so  that 
there  Is  no  right  of  action  whatever  independ- 
ent of  the  limitation.  A  lapse  of  the  stat- 
utory period  operates,  therefore,  to  eztln- 
{Tulsh  the  right  altogether."  19  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  150.  See,  also,  Chlnn  v. 
Trustees,  32  Ohio  St  236 ;  Columbus,  Spring- 
field &  Cincinnati  Railroad  Co.  v.  Mowatt, 
35  Ohio  St  284;  Fisher  v.  TuUer,  122  Ind. 
31,  23  N.  B.  523;  Bartlett  et  al.  v.  Manor  et 
aln  146  Ind.  621,  624^26,  46  N.  E.  1060. 

The  judgment  of  the  circuit  court  will  be 
reversed,  and  Judgment  for  plaintiff  in  error. 

SHAUCK,  a  J.,  and  PRICE  and  CREW, 
JJ.,  concur. 

(78  Ohio  St.  lit) 

INTEJRSTATB   LIFE   ASSUR.   CO.  T. 

RAPBR. 

(Supreme  Court  of  Ohio.     April  14,  1908.) 

1.  Judgment  —  Joubrai,  Entby  —  Pbesenta- 
IION  TO  Adverse  Counsel. 

A  rale  of  the  court  of  common  pleas  requir- 
ing coansel  for  the  party  in  whose  favor  a  judg- 
ment is  rendered  to  present  a  journal  entry  to 
counsel  for  the  adverse  party  for  bis  approval  or 
rejection  before  giving  the  same  to  the  clerk  for 
entry  does  not  appl^  to  a  case  where  no  counsel 
has  in  any  way  mdicated  an  appearance  in  that 
court,  and  where  guch  adverse  party  is  In  de- 
fault. And  the  rule  is  the  same,  although  the 
cause  was  appealed  to  the  common  pleas  by  the 


adverse  par^,  who  gave  an  appeal  bond  there- 
for. 

2.   SAICB— TAOATINO— iBREOirLABrriES. 

The  power  of  the  court  of  common  pleas  to 
vacate  its  judgment  after  term  upon  motion  is 
controlled  h;  section  5354,  Revised  Statutes. 
And  where  the  complaint  is  of  irregularity  in 
obtaining  the  judgment,  the  burden  is  on  the 
mover  to  prove  that  the  alleged  irregularity  oc- 
curred at  or  before  the  taking  of  the  judgment. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  SO,  Judgment,  ft  668,  GUti 

'8.  Saiik-tObourds. 

Where  the  evidence  doea  not  tend  to  show 
any  irregularity  at  or  hefore  the  taking  of  the 
judgment,  but  only  that  afterwards  coansel  for 

Slamtiff  out  of  court  expressed  to  counsel  for 
efendant  a  willingness  to  have  the  judgment 
vacated  provided  an  answer  showing  a  good  de- 
fense were  presented  to  him,  but  before  the 
presentation  of  any  such  answer  the  counsel's 
client  gave  him  positive  instructions  not  to  con- 
sent to  such  vacation,  and  for  that  reason  lie 
refused,  a  case  is  not  made  authorizing  the  court 
to  order  a  vacation  of  the  judgment 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Montgomery  Gonn- 
ty. 

Action  by  the  Interstate  Life  Assurance 
Company  against  Samuel  Raper  before  a  Jns> 
tioe.  Judgment  for  plaintiff,  and  on  appeal 
judgment  rendered  for  plaintifr  by  default 
From  an  order  vacating  the  same,  plaintiff 
brings  error.  Reversed,  and  judgment  enter* 
ed  for  plaintiff. 

Fitzgerald  &  Sprigg,  for  plaintiff  to  error. 


SPEAR,  J.  The  real  question  Involved  re- 
lates to  the  power  of  the  court  of  common 
pleas  to  vacate  its  own  judgment  on  motion 
after  term.  The  essential  facts  follow :  Sam< 
uel  E.  Rai)er  was  sued  by  the  Interstate  Xdfe 
Assurance  Company  In  a  justice's  court  of 
Montgomery  county  upon  two  promissory 
notes  and  a  bank  check.  At  the  trial,  Jan- 
nary  6,  1906,  be  appeared,  and  being  called 
as  a  witness,  admitted  the  execution  of  the 
notes  and  check,  Irat  Interposed  no  defense. 
Judgment  was  thereupon  rendered  for  the 
plaintiff.  Ten  days  thereafter  defendant 
gave  bond  for  appeal  to  the  common  pleas. 
February  19,  1906,  plaintiff  filed  its  petiUon 
on  appeal  In  that  court  No  appearance  by 
any  counsel  having  been  entered,  and  no  an* 
swer  or  other  pleading  filed,  but  defendant 
being  in  default  on  Monday,  March  26,  1906, 
on  a  regular  day  of  the  court  at  the  regular 
time  In  open  court  judgment  was  entered 
by  default  for  the  plaintiff.  No  other  action 
was  taken  or  was  asked  of  the  court  in  the 
cause  at  that  term,  which  term  adjourned  on 
March  31st  On  April  21st  following,  being 
a  day  of  the  next  term,  the  defendant  filed 
a  motion  to  vacate  the  judgment  "for  the 
reason  that  there  was  irregularity  in  obtain- 
ing said  judgment"  No  action  liaving  been 
taken  by  the  court  on  this  motion,  on  May  2d 
following  a  further  motion  was  filed  as  fol- 
lows: "Gomes  now  the  defendant  Samuel 
B.  Raper,  and  moves  the  court  to  vacate  the 
Judgment  obtained  against  him  and  la  tavot 
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of  tbe  plaintiff  on  the  26th  day  of  March 
1906,  In  the  above-entitled  cause,  for  tbe  rea- 
son that  there  was  Irregularity  In  obtaining 
said  Judgment  against  him  In  this,  to  wit: 
First,  because  said  judgment  was  obtained 
against  defendant  and  in  favor  of  the  plain- 
tiff In  this  cause  on  the  26th  day  of  March, 
1906,  being  the  last  day  for  the  taking  of 
judgments  at  the  January  term,  1006,  the 
taking  of  which  judgment  of  said  date  be- 
ing contrary  to  the  regular  course  of  proce- 
dure, and  by  which  the  defendant  was  de- 
prived of  the  benefit  of  his  defense  to  said 
action  and  without  fault  on  bis  part;  sec- 
ond, because  for  tbe  plaintiff  in  whose  fa- 
vor this  judgment  was  rendered  against  de- 
fendant did  not  submit  the  Judgment  entry 
within  three  days  to  counsel  for  the  defend- 
ant that  they  might  approve  or  reject  the 
same  within  two  days  thereafter,  as  requir- 
ed by  the  rules  of  this  court,  adopted  May 
1,  1897,  which  rule  appears  on  page  7  of  the 
printed  rules  of  the  common  pleas  court  of 
Montgomery  county,  Ohio,  being  section  1 
under  the  head  of  'Journal  entries,  etc.'; 
third,  because  counsel  for  plaintiff  after  the 
judgment  was  obtained  against  this  defend- 
ant, and  before  the  expiration  of  the  Jan- 
uary term,  1906,  agreed  with  counsel  for  the 
defendant  that  the  judgment  obtained  against 
defendant  on  the  26th  day  of  March,  1906, 
should  be  vacated,  if  defendant  prepared  and 
was  willing  to  file  an  answer  setting  up  a 
good  defense  to  said  action,  all  of  which  de- 
fendant Is  now  ready  and  willing  to  do." 
Thie  motion  was  heard  July  6th  following, 
and  the  court  found  "that  good  grounds  ex- 
ist for  vacating  said  Judgment,  to  wit,  Ir- 
regularity In  obtaining  said  judgment"  It 
was  thereupon  ordered  that  defendant  file 
his  answer  to  the  petition  forthwith,  which 
being  done  leave  was  given  plaintiff  to  plead, 
and  when  the  Issues  are  made  up  tbe  cause 
to  be  tried  on  Its  merita  The  plaintiff  there- 
upon demurred  to  tbe  answer.  This  demurrer 
was  overruled  as  to  a  portion  of  the  defense? 
pleaded,  and  tbe  plaintiff  not  desiring  to 
plead  further,  Judgment  was  rendered  for  de- 
fendant dismissing  the  petition.  To  all  of 
which  adverse  action  by  the  court  proper  ex- 
ceptions were  preserved  by  the  plaintiff. 

It  appears  further  from  the  record  that 
prior  to  the  commencement  of  the  suit  the 
defendant,  with  an  attorney,  Mr.  Frank  B. 
James,  called  at  the  office  of  counsel  for  tbe 
plaintiff  respecting  the  claim;  that  defend- 
ant then  admitted  the  Indebtedness,  paid  $20 
on  It,  and  promised,  in  consideration  of  some 
delay,  to  give  security  for  the  balance  of  the 
debt,  which  promise  not  being  kept,  suit  be- 
fore the  Justice  followed.  At  the  trial  before 
the  Justice  Attorney  James  did  not  appear, 
but  Attorney  Mattem  accompanied  the  de- 
fendant He  did  not  consider  himself  as  em- 
ployed by  the  defendant,  but  appeared  only 
as  an  accommodation  to  Mr.  James,  which 
facts  be  at  tbe  time  communicated  to  plain- 
tUTB  counsel.    The  Judgment  entry  in  favor 


of  plaintiff  In  tbe  common  pleas  was  not  pre- 
sented to  any  counsel  for  defendant  prior  to 
being  entered.  On  March  3l8t,  five  days  aft- 
er the  Judgment  was  taken,  conversation  was 
had  between  counsel  for  the  plaintiff  and 
Mr.  Mattem,  who  in  the  meantime  had  been 
retained  by  the  defendant  regarding  the  judg- 
ment, Mr.  Mattem  asking  that  the  Judgment 
be  vacated,  and  counsel  for  plaintiff  express- 
ing himself  as  willing  that  the  default  might 
be  set  aside  provided  an  answer  showing  a 
defense  were  presented  to  him,  and.  It  ap- 
pears, remained  of  that  state  of  mind  until 
on  or  about  April  10th.  No  such  answer  was 
presented  until  a  number  of  weeks  had  ex- 
pired. Meantime  counsel  for  plaintiff  had 
received  positive  direction  from  his  client,  by 
letter  dated  April  10,  1906,  not  to  consent  to 
the  vacation  of  the  Judgment,  which  fact  was 
communicated  to  counsel  for  the  defendant 
shortly  after  April  10th,  and  prior  to  the  fil- 
ing of  tbe  motion  to  vacate.  Mr.  James  also, 
on  March  31st  presented  to  counsel  for  plain- 
tiff a  short  entry  vacating  the  judgment  and 
giving  leave  to  file  answer;  but  counsel  for 
plaintiff  declined  to  approve  It  stating  that 
he  had  said  an  answer  showing  a  defense  was 
to  accompany  the  entry  and  to  be  submitted 
to  him.  There  was  some  later  negotiation 
between  counsel  respecting  the  vacation  of 
the  judgment,  but  nothing  changing  the  effect 
as  hereinbefore  given. 

The  action  of  the  court  of  common  pleas  in 
making  the  order  vacating  the  Judgment  was 
based  upon  the  third  clause  of  section  6354, 
Rev.  St  1908,  which  authorizes  the  court  to 
vacate  after  term  for  "irregularity  In  obtain- 
ing a  Judgment  or  order."  No  claim  seems  to 
have  been  made  at  any  stage  of  the  contro- 
versy that  the  defendant  was  not  in  default, 
nor  that  the  Judgment  rendered  was  not  on 
Its  face  In  all  respects  regular ;  but  the  court 
found  that  the  failure  of  counsel  for  the 
plaintiff  to  present  a  journal  entry  to  opposite 
counsel  before  giving  It  to  the  clerk  was  such 
irr^ularlty  as  is  contemplated  by  the  stat- 
ute, and  "that  counsel  for  plaintiff  should 
have  given  the  defendant  a  little  time  to  an- 
swer when  be  knew  he  had  come  into  this 
court  for  the  purpose  that  he  did."  But  the 
statute  Itself  gave  the  defendant  more  than 
a  little  time  to  answer,  and  that  time  had  ex- 
pired. No  request  for  delay  had  been  made 
at  tbe  time  Judgment  was  taken,  and  ordi- 
narily It  can  hardly  be  regarded  as  bad  faith 
for  counsel  to  fall  to  accord  the  opposite  par- 
ty favors  which  have  not  been  asked.  -  It  is 
true  that  counsel  for  the  plaintiff  knew  that 
the  defendant  had  appealed  from  the  Judg- 
ment of  the  Justice,  and,  as  part  of  thej)roce- 
dure,  bad  given  an  appeal  bond.  But  he  al- 
so knew  that  tbe  defendant  had  admitted  the 
indebtedness,  had  paid  part  of  It,  and  had 
promised  security  for  the  balance.  He  also 
knew  that  tbe  defendant  at  tbe  trial  before 
the  justice  had  in  his  testimony  admitted  the 
execution  of  tbe  notes  and  check,  and  had  in- 
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teiposed  no  defense  to  the  plaintiff*?  action. 
It  would  seem  not  unreasonable  for  counsel 
to  assume  under  such  circumstances  that  the 
parties  might  properly  be  left  to  stand  upon 
their  legal  rights.  His  client  was  under  the 
law  entitled  to  a  Judgment.  He  was  strictly 
within  his  legal  rights  In  asking  and  obtain- 
ing such  Judgment,  and  no  bad  faith  can  un- 
der the  circumstances  be  charged  against  him, 
if,  indeed,  any  importance  can  be  attached  to 
that  sort  of  a  charge  so  long  as  counsel  bad 
asked  only  what  bis  client  was  entitled  to. 
Nor  can  the  fact  that  counsel  subsequently  In 
private  conversation  out  of  court  expressed  a 
willingness  to  consent  that  the  Judgment  be 
opened  up  provided  that  a  good  answer  were 
presented  have  any  material  bearing  in  the 
case,  the  condition  upon  which  that  promise 
was  made  not  having  been  complied  with 
prior  to  its  withdrawal.  Plaintiff's  counsel 
appear  to  have  had  only  a  general  retainer, 
and  whether,  under  a  general  retainer  to 
prosecute  to  Judgment  and  satisfaction,  coun- 
sel would  have  bad  authority  to  consent  to 
the  setting  aside  of  a  Judgment  thus  proper- 
ly obtained,  we  need  not  stop  to  consider. 

The  court's  action  in  ordering  a  vacation 
seems  to  have  been  influenced  by  the  fact 
that  the  Journal  entry  was  not  submitted  to 
counsel  for  the  adverse  party  before  being 
banded  to  the  clerk  for  entry  on  the  Journal, 
and  the  rule  of  the  court  on  tlie  subject  is 
cited.  That  rule  is:  "Counsel  for  the  party 
in  whose  favor  an  order,  decree,  or  Judgment 
is  rendered,  shall,  within  three  days  there- 
after, unless  further  time  be  given  by  the 
court,  prepare  the  proper  Journal  entry  and 
submit  it  to  counsel  for  the  adverse  party, 
who  shall  approve  or  reject  the  same  within 
two  days  after  the  receipt  thereof."  It  can- 
not be  reasonably  contended,  we  think,  that 
this  rule  applies  to  a  case,  as  the  one  at  bar, 
where  there  has  been  no  appearance  by  coun- 
sel, and  the  case  stands  wholly  On  default. 
It  does  not  appear  that  at  the  time  the  Judg- 
ment was  taken  any  Information  of  any  char- 
acter bad  been  given  counsel  for  plaintiff  that 
any  attorney  had  been  employed  by  defendant 
to  make  defense  in  the  court  of  common  pleas. 
He  had  been  advised  that  the  attorney  who 
was  present  with  the  defendant  at  the  Jus- 
tice's court  had  not  then  been  employed  by 
the  party,  and  the  fact  that  he  had  been  sub- 
sequently retained  was  not  communicated  to 
plaintiff's  counsel  until  several  days  after 
the  Judgment  was  taken.  Judged  by  any  rea- 
sonable rule,  there  was  no  "counsel  for  the 
adverse  party"  In  court  to  whom  the  entry 
could  be  submitted,  and  the  plaintiff  was 
clearly  within  his  legal  rights  In  taking  the 
Judgment  without  that  formality. 

Our  conclusion  is  that  taking  the  testi- 
mony as  a  wlwle,  and  giving  to  it  the  most 
favorable  construction  for  defendant,  it  does 
not  tend  to  show  that  any  Irregularity  enter- 
ed into  the  obtaining  of  the  Judgment  of  the 
court  of  common  pleas  taken  March  26,  1006, 
In  favor  of  plalatlfl  and  against  the  defend- 


ant, and  that  therefore  the  order  vacating  tlia 
same  subsequently  made  was  and  is  errone- 
ous. It  follows,  also,  that  the  subsequent 
Judgment  of  the  same  court  at  the  April  term, 
1006,  dismissing  the  plaintiff's  petition,  and 
adjudging  costs  against  the  plaintiff,  was  and 
Is  erroneous,  and  that  the  Judgment  of  afllrm- 
ance  by  the  circuit  court  was  and  is  errone- 
ous. 

The  Judgment  will  be  reversed,  and  Jud^ 
ment  entered  for  plaintiff  In  error. 

Reversed. 

SHAUCK,  C.  3.,  and  PRICE.  CRETT,  SUM- 
MERS, and  DAVIS,  JJ.,  concur. 


(iniod.  ce) 
STATE  V.  tiAUGHLIN.    (No.  21,171.)* 

(Supreme  Court  of  Indiana.    May  15,  lOOS.) 

1.  CsiinnAi.  Law  —  Asppkai.  —  Appeal  bT 
State— Right  to  Rkview— Statutort  Peo- 
visioNS— Rejection  of  Evidence. 

Under  Laws  1905,  p.  G47,  c.  1C8,  i  288 
(Burns'  Ann.  St  1008,  §  2162),  autliorizinit  the 
prosecuting  attorney  to  except  to  any  decisioB 
of  the  court  during  the  prosecution  of  any  cause, 
and  reserve  the  point  of  law  for  decision  by  the 
Supreme  Court  in  case  of  acquittal,  and  Laws 
1905,  p.  656,  c.  168,  {  325,  cl.  3  (Burns'  Ann. 
St.  1908,  {  2211),  authorizing  an  appeal  to  the 
Supreme  Court  in  a  criminal  case  upon  a  ques- 
tion reserved  by  the  state,  where  evidence  of 
material  admiRsions  made  by  an  accused  was 
excluded  on  the  ground  that  he  was  not  ad- 
vised that  he  was  charged  wiA  the  crime  at  ths 
time  of  the  admissions,  and  was  not  told  or 
aware  of  his  rights,  but  was  a  prisoner  under 
duress  and  actuated  by  fear,  and  the  state  ex- 
cepted and  notified  the  court  that  the  question 
was  reserved  for  the  purpose  of  an  appeal  to 
the  Supreme  Court,  and  an  appeal  was  taken 
by  the  state  after  an  ncquittal,  and  there  was 
no  conflict  in  the  evidence,  a  motion  to  dismiss 
the  appeal  on  the  ground  that  the  Question  pre- 
sented was  one  of  fact  and  not  of  law  will  not 
be  sustained,  {or  questions  as  to  the  admissibil- 
ity of  evidence  of  the  class  in  question  are  likely 
to  arise  frequently,  and  the  object  in  allowinf 
appeals  by  the  state  is  to  obtain  a  rule  of  de- 
cision of  the  Supreme  C!ourt  binding  on  Inferior 
courts;  and  while  the  admissibility  of  such  evi- 
dence may  involve  a  question  of  fact,  and  the 
decision  of  the  trial  judge  would  doubtless  be 
conclusive  in  case  of  a  conflict  in  the  evidence 
as  to  such  fact,  improper  admission  of  evidence  . 
is  error  of  law  available  to  the  defenaant  as  a 
ground  for  a  new  trial  in  case  of  conviction,  and 
improper  exclusion  of  evidence  is  error  of  law 
upon  which'  the  state  maf  reserve  a  question 
for  appeal  in  case  of  acquittal. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  15;  Criminal  Law,  §{  2599-2614.] 

2.  Same  —  Confessions  —  STATtrroBT  Provi- 
sions—Bdbdbn  OF  Proof. 

The  admissibility  of  confessions  at  common 
law  was  determined  by  the  trial  judge  under 
the  peculiar  circumstances  of  each  case,  bat  the 
rule  has  been  changed  by  Act  1905,  p.  637,  c 
168.  S  239  (Bums'  lian.  St  1908,  |  2115),  pro- 
viding that  the  confession  of  the  defendant  made 
under  inducement  with  all  the  circumstances 
may  be  given  in  evidence  against  him,  except 
when  made  under  the  influence  of  fear  prodoced 
by  threats  or  by  intimidation  or  by  undue  Influ- 
ence; but  a  confession  made  under  inducement 
is  not  suSicient  to  warrant  a  conviction  without 
corroborating  evidence,  and  under  the  statute  a 
confession  of  the  accused  when  offered  in  evi- 
dence against  him  is  prima  facts  admissible^  and 
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the  oecessity  of  showing  Its  Incompetency  un- 
der the  statute  devolves  upon  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  «  11B3-1174,  121»- 
1221.] 

3.  Save— ADinasiBn:.iTY. 

In  a  prosecution  for  homicide,  it  became  a 
material  question  whether  the  deceased  was 
killed  by  the  accused  or  another.  It  was  clearly 
shown  that  a  statement  made  by  the  accused  in 
the  private  office  of  the  chief  of  police  on  the 
night  of  the  crime  and  about  a  half  hour  after 
accused  was  inchrcirated  was  made  of  his  own 
free  will,  without  persuasion  or  inducement,  aft- 
er being  advised  that  he  was  under  no  compul- 
sion, and  would  be  bound  by  whatever  statement 
he  might  make ;  that  no  threats  were  made,  no 
means  of  intimidation  employed  to  induce  fear, 
and  no  influence  exerted  to  force  a  confession ; 
that  he  manifested  no  signs  of  fear,  and  no 
facts  were  disclosed  from  which  it  might  be  said 
that  he  had  any  reason  to  apprehend  any  dan- 
ger to  himself.  One  who  took  down  his  state- 
ment In  shorthand  testified  that  accused  was  no- 
tified that  he  had  a  right  to  be  represented  by 
counsel,  but  stated  that  he  did  not  want  to  be 
represented  by  an  attorney,  but  consented  to  an- 
swer questions,  though  he  said  nothing  about 
having  his  statement  taken  down,  and  was  not 
informed  by  the  prosecuting  attorney  that  he 
was  charged  with  murder.  Held,  that  the  exam- 
ination of  the  accused  by  questions  and  answers 
so  taken  down  in  shorthand  in  which  accused  ad- 
mitted that  he  struck  the  deceased  upon  the 
head  with  the  butt  end  of  a  billiard  cue,  render- 
ing him  unconscious,  and  stating  other  details 
of  the  fatal  trouble,  was  admissible,  notwith- 
standing accused's  partial  intoxication,  which 
would  not  render  his  confession  incompetent, 
though  it  might  affect  his  credibility. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  Jf  1163-1174.] 

Appeal  from  Circuit  Court,  Allen  County; 
B.  O'Roinrke,  Judge. 

Charles  Langlilin  was  tried  on  a  charge 
of  murder  and  acquitted,  and  the  state  ap- 
peals.   Appeal  sustained. 

James  Bingham,  Atty.  Oen.,  and  E.  M. 
White,  A.  6.  CaylDS,  and  H.  M.  Dowling,  for 
the  State.    W.  k  E.  Leonard,  for  appellee. 

MONTGOMERT,  J.  Appellee  was  Indict- 
ed, tried  by  Jury,  and  acquitted  upon  a 
charge  of  murder.  This  appeal  was  taken 
upon  a  question  reserved  by  the  state  under 
section  286,  and  clause  8,  i  326,  of  an  act 
concerning  public  offenses  <Acts  1905,  pp.  647, 
656,  c.  168;  sections  2162,  2211,  Burns'  Ann. 
St  1908). 

It  Is  made  to  appear  by  the  record  that 
upon  the  trial  It  became  a  material  ques- 
tion whether  the  deceased  was  killed  by  ap- 
pellee as  charged,  and  whether  appellee  or 
one  Kennedy  struck  the  fatal  blow.  The 
state  on  Its  behalf  called  Elmer  Volrol  as  a 
witn'ess,  who  testified:  That  he  was  present 
at  a  conversation  between  appellee  and  the 
prosecuting  attorney  held  at  the  police  sta- 
tion In  the  city  of  Fort  Wayne  early  In  the 
morning  of  September  7,  190i6,  and  a  few 
hours  after  the  fatal  enconnter.  That  he 
bad  done  some  work  as  deputy  prosecutor, 
but  was  not  such  officer  at  the  time,  but 
was  by  occupation  a  stenographer,  and  that 


he  to<A  shorthand  notes  of  stich  conversation, 
which  notes  be  had  kept  In  his  own  posses- 
sion continuously  since  their  taking  and 
then  held.  That  the  conversation  mentioned 
occurred  shortly  after  midnight,  and  the  ac- 
cused had  been  Incarcerated  about  half  an 
hour  before  that  time.  That  appellee  was 
then  23  years  of  age,  and  partially  under 
the  Influence  of  liquor.  That  appellee  was 
bronght  up  to  the  private  office  of  the  chief 
of  police  for  the  purpose  of  taking  down  In 
writing  any  statement  he  might  be  willing 
to  make.  That  the  room  In  which,  the  con- 
versation occurred  was  10  by  12  feet  In  size, 
and  the  prosecuting  attorney,  chief  of  police 
and  his  son.  Sergeant  Pappert,  Captain  Rich- 
elderfer,  apt>ellee,  and  the  witness  were 
present  Two  or  three  of  the  police  officers 
were  in  uniform,  and  on  one  side  of  the 
room  was  a  case  containing  five  or  sbc  guns, 
rifles,  and  ammunition,  and  th««  were  other 
weapons  In  the  room.  That  appellee  had  no 
attorney,  relatives,  or  friends  present.  That 
he  was  not  handcuffed,  and  said  that  he  did 
not  want  to  be  represented  by  an  attorney, 
hot  consented  to  answer  questions,  and  made 
the  statement  of  his  own  free  wUl,  but  said 
nothing  about  having  his  statement  takem 
down.  The  prosecuting  attorney  did  not  In- 
form appellee  that  he  was  charged  with  the 
crime  of  murder,  but  in  the  presence  of  the 
witness  said:  "Mr.  Laugblln,  I  want  to  state 
to  you  that  yon  are  under  no  obligation  to 
make  any  statement  or  declaration  to  us  here 
unless  you  wish  to  do  so  of  your  own  free 
will,  and  any  statement  you  make  will  be 
binding  on  you  as  an  admission,  but  yoo 
don't  have  to  make  any  admission  unless 
you  wish  to,  and  that  as  prosecuting  attor- 
ney or  as  officers,  we  cannot  promise  you  ex- 
emption from  punishment  on  account  of  mak- 
ing this  statement  Now,  If  you  are  willing 
to  make  a  statement  of  your  own  free  will 
and  without  employing  an  attorney  to  repre- 
sent you  or  protect  your  Interests,  you  may' 
do  so.  Ton  have  a  right,  of  course,  to  be 
represented  by  counsel.  If  you  wish,  before 
you  make  this  statement,  and  If  you  want 
to  tell  Just  the  truth  about  the  whole  af- 
fair you  may  do  so,  with  the  understanding 
that  yon  Just  simply  want  to  tell  all  about 
It  Do  you  wish  to  make  the  statement?" 
To  which  the  prisoner  answered:  "Tea." 
The  other  witnesses  confirmed  these  facts, 
and  thereupon  the  state  offered  In  evidence 
the  examination  of  appellee  by  means  of 
questions  and  answers  so  made  and  so  taken 
down  In  shorthand  by  the  witness  Volrol  In 
which  appellee  admitted  that  he  struck  the 
deceased  upon  the  head  with  the  butt  end  of 
a  billiard  cue,  rendering  him  unconscious, 
and  gave  other  details  of  the  fatal  trouble. 

.  Counsel  for  appellee  objected  to  the  Intro- 
duction of  the  offered  evidence,  for  the  rea- 
son that  at  the  time  of  making  the  admis- 
sions appellee  was  not  advised  that  he  was 
charged  with  any  crime,  and  was  not  In  fact 
then  charged  with  a  crime,  and  was  not 
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told  or  fully  aware  of  his  righto,  and  was 
at  the  time  a  prisoner  under  duress,  and  In 
fear  and  actuated  by  fear.  The  court  sus- 
tained this  objection,  and  excluded  the  of- 
fered evidence,  and  to  this  action  the  state 
excepted,  and  at  the  time  notified  the  court 
that  It  reserved  the  question  for  the  pur- 
pose of  an  appeal  to  this  court  Appellee 
has  filed  a  motion  to  dismiss  this  appeal, 
upon  the  ground  that  the  question  presented 
is  one  of  fact  and  not  of  law,  and  that  at 
aU  events  this  court  must  first  pass  upon  the 
facts  relating  to  the  question  attempted  to  be 
presented.  Appellee's  counsel  cite  In  sup- 
port of  their  position  the  following  cases; 
State  V.  Hall,  58  Ind.  612;  State  v.  Van 
Valkenbnrg,  60  Ind.  802;  State  v.  Camp- 
bell, 67  Ind.  302;  State  v.  Overholser,  69 
Ind.  144.  In  each  of  those  cases  the  trial 
judge,  upon  the  whole  evidence,  directed  a 
verdict  In  favor  of  the  defendant,  and  the 
state  sought  a  review  of  such  action,  and  the 
holding  was  that  the  question  presented  was 
one  of  fact,  which  this  court  would  not  enter- 
tain. It  Is  manifest  that  a  review  of  the 
facts  of  a  particular  case  in  which  the  de- 
fendant had  been  acquitted  could  be  of  no 
avail  in  that  case,  and  of  no  practical  service 
In  another  case.  The  purpose  of  allowing 
appeals  by  the  state  upon  reserved  questions 
Is  to  obtain  opinions  of  this  court  which 
shall  form  a  rule  of  decision  binding  upon 
the  Inferior  courts  of  the  state.  The  question 
Involved  In  this  appeal  la  collateral  to  the 
question  of  the  guilt  or  innocence  of  the 
appellee,  and  was  determined  by  the  court 
Independently  of  the  jury.  The  admissibility 
of  evidence  of  the  class  and  kind  excluded  by 
the  trial  judge  in  tills  case  Is  likely  to  arise 
frequently  in  the  trial  of  criminal  causes. 
A  determination  of  the  admissibility  of  such 
evidence  when  offered  may  incidentally  In- 
volve a  question  of  fact,  and  In  case  of  con- 
flict In  the  evidence  with  respect  to  such 
fact  the  decision  of  the  trial  judge  would 
doubtless  be  held  conclusive ;  but  the  Imprc^per 
admission  of  evidence  constitutes  error  of 
law  available  to  the  defendant  as  a  ground 
for  a  new  trial  in  case  of  conviction,  and 
the  improper  exclusion  of  evidence  consti- 
tutes error  of  law,  upon  which  the  state 
may  reserve  a  question  for  appeal  in  the 
event  of  acquittal.  Appellee's  motion  to  dis- 
miss this  appeal  is  accordingly  overruled. 

The  statute  governing  the  admissibility  of 
appellee's  admissions  of  guUt  reads  as  fol- 
lows :  "The  confession  of  the  defendant  made 
under  inducement,  with  all  the  circumstances, 
may  be  given  in  evidence  against  him,  except 
when  made  under  the  Influence  of  fear,  pro- 
duced by  threats  or  by  intimidation  or  undue 
influences;  but  a  confession  made  under  in- 
ducement is  not  sufficient  to  warrant  a 
conviction  without  corroborating  evidence." 
Acts  1905,  p.  637,  c.  16Sk  t  289  (sectiom  2115, 


Bums'  Ann.  St  lOOS).  The  admissibility  of 
confessions  at  common  law  was  determined 
by  the  trial  judge  under  the  particular  cir- 
cumstances of  each  case.  This  statute  chang- 
ed that  rule  to  the  extent  that  it  makes  all 
acknowledgements  of  guilt  admissible  in  evi- 
dence, "except  confessions  made  under  the  in- 
fluence of  fear  produced  by  threats  or  by  In- 
tlm  idation  or  undue  influences."  A  confession 
of  the  accused  when  offered  in  evidence 
against  hhn,  is  prima  facie  admissible,  and  the 
necessity  of  showing  its  incompetency  under 
the  statute  is  devolved  upon  him.  Tburman  v. 
State  (Ind.  Sup.)  82  N.  E.  64;  Glnn  v.  State^ 
161  Ind.  292,  68  N.  B.  294 ;  Hauk  v.  State, 
148  Ind.  238,  46  N.  E.  127,  47  N.  E.  4C5.  If 
the  confession  of  appellee  was  otherwise 
voluntary,  it  could  not  be  rendered  incompe- 
tent by  the  mere  circumstance  that  he  was  at 
the  time  of  making  It  in  the  custody  of  offi- 
cers, or  firom  the  fact  that  his  statemente 
were  made  in  response  to  questions  put  to 
him  by  the  prosecuting  attorney.  Stete  r. 
Freeman,  12  Ind.  100 ;  Harding  v.  State,  64 
Ind.  350 ;  Benson  v.  State,  119  Ind.  488,  21 
N.  E.  1109;  OiUett  on  Indirect  and  Ckillater- 
al  Evidence,  8  111;  12  Gya  466,  and  cases 
cited  under  note  9. 

The  drciunstances  under  which  appellee 
made  the  incriminating  statements  offered  in 
evidence  were  fully  and  clearly  shown  with- 
out any  conflict.  Appellee  was  not  persuad- 
ed or  Induced  to  make  any  confession,  but 
said  that  he  made  it  of  his  own  free  will, 
after  being  advised  that  he  was  under  no 
compulsion  and  would  be  bound  by  whatever 
statement  he  might  make  against  his  inter- 
ests. No  threats  were  made,  and  no  means 
of  intimidation  employed  to  induce  fear,  and 
no  Influence  exercised  to  coerce  a  confession 
of  guilt  He  manifested  no  signs  of  fear, 
and  no  facts  were  disclosed  from  which  it 
may  be  said  that  he  had  any  ground  or  rea- 
son to  apprehend  any  danger  to  himself.  His 
Intoxication,  to  the  extent  shown,  might  af- 
fect his  credibility  and  the  weight  to  be 
given  to  bis  statements,  but  would  not  render 
his  confession  Incompetent  Statements  of 
this  character  made  by  an  accused  shortly 
after  the  commission  of  an  offense  under 
sjacb  circumstances-  as  shown  In  this  case  are 
worthy  of  the  consideration  of  a  trial  jury, 
and  clearly  competent  The  court  ^red  in 
excluding  the  confession  of  appellee  offered 
in  evidence  by  the  state.  Thurman  v.  State 
(Ind.  Sup.)  82  N.  E.  64;  Glnn  v.  State,  161 
Ind.  292,  68  N.  E.  294;  Hauk  v.  Stete,  148 
Ind.  238,  46  N.  B.  127,  47  N.  B.  465 ;  Walker 
V.  State,  136  Ind.  663,  36  N.  B.  356;  David- 
son V.  State,  135  Ind.  254,  34  N.  E.  972;  Ben- 
son V.  State,  119  Ind.  488,  21  V.  B.  1109: 
Harding  v.  State,  64  Ind.  359 ;  State  T.  Free- 
man, 12  Ind.  100. 

The  appeal  by  the  state  is  sustained,  and 
ooste  adjudged  against  appellee. 
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(no  Ind.  A.  402) 

CUSHMAN  T.  OLOVBRLAND  COAL  &  MIN- 
ING CO.  (No.  21^274.) 

(Supreme  Court  of  Indiana.     Ma^  15,  1908.) 

1.  CORTRACTS— RATUnCATIOn— POWXB  TO  Rat- 
IFT. 

Ratification  of  a  contract  can  only  be  made 
by  one  who  has  power  to  have  made  the  contract 
in  the  first  instance. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  i  442.] 

2.  CoBPOBATioNB— Agents— AtJTHOiiiTT. 

In  respect  to  power  to  act  for  the  princi- 
pal, the  a^nt  of  a  corporation,  of  whatever  sta- 
tion or  ranl£,  is  goTemed  by  the  same  general 
rules  of  law  as  the  agent  of  an  IndiTidoal. 

(Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  12,  Corporations,  H  1585-1601.] 

3.  Saux  — AxrrBOBrrr  of  Officebs  — Fbesi- 

DBRT. 

The  naked  act  of  investing  a  person  with 
the  oflice  of  president  of  a  corporataon  does  not 
confer  power  .upon  him  to  bind  it  in  material 
matters,  except  as  he  may  be  authorized  by  law 
or  by  the  board  of  directors. 

SEld.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  12,  Corporations,  S§  1S55-1322.] 

4.  SAHX— PBESTJUFTION  of  AmTIOBITT. 

Where  the  president  and  general  manager 
of  a  corporation  does  an  act  witiiin  the  domain 
of  the  general  objects  or  business  of  the  con>ora- 
tion,  and  within  the  scope  of  the  usual  duties  of 
the  chief  officer,  it  will  be  presumed  that  he  had 
the  authority  to  do  it,  and  whoever  asserts  the 
contrary  must  prove  it,  but,  when  a  chief  or  oth- 
er officer  performs  an  act  not  incidental  to  the 
business  of  his  corporation,  it  must  as  a  general 
rule  be  shown  that  he  was  duly  authorised  by 
the  directors. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  12,  Corporations,  !§  1726-1728.] 

5.  SAHS  —  AUTHOKITT    TO    FUBNIBH    MEDIOAI. 

Aid. 

Officers  of  commercial  corporations  cannot 
without  special  authority  diarge  the  corpora- 
tion with  the  employment  of  physicisuis  to  at- 
tend sick  or  injured  employes,  except  that  where 
an  employ^  of  a  railroad  company  becomes  seri- 
ously ill  or  suffers  a  severe  mjury,  and  is  un- 
able to  provide  necessary  care  and  medical  as- 
sistance for  himself,  the  company  as  the  one 
nearest  in  obligation  owes  him  the  duty,  daring 
the  continuance  of  the  emergency,  to  furnish 
whatever  is  immediately  required  for  the  pres- 
ervation of  life  and  limb. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Di& 
vol.  12,  Corporations,  §§  1615-1618.] 

6.  Same— Coal  Mining  Compart. 

A  coal  mining  company  is  not  liable  for 
medical  services  furnished  an  injured  employ^ 
at  the  instance  of  an  officer  without  special  au- 
thority, especially  in  the  absence  of  any  showing 
as  to  the  nature  of  the  injured  person's  employ- 
ment, the  extent  of  his  injury,  or  of  any  emer- 
gency rendering  him  unable  to  care  for  himself. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  12,  Corporations,  {{  1615-1618.] 

7.  Pleading — Pleading  Conclvsionb. 

An  averment  that  an  injured  person's 
wonnds  were  so  severe  as  to  create  an  emergen- 
cy calling  for  the  immediate  attention  of  a  phy- 
sician and  surgeon  in  order  to  save  life  is  the 
pleading  of  a  conclusion,  and  not  a  fact,  which 
18  not  permissible. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleadings,  §§  12-28%.] 

S.  Same  —  Constbuction  —  Pbesumftion 
Against  Plsadeb. 

In  testing  the  sufficiency  of  a  pleading,  ab- 
sent faots  must  be  assumed  to  be  adverse  to 


the  pleader  under  the  presumption  that  a  party 
will  set  forth  all  the  facts  favorable  to  his  case. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  S!  66-69.] 

Appeal  from  Circuit  Court,  Clay  County; 
P.  O.  Collier,  Judge. 

Action  by  Daniel  W.  Cushman  against  the 
Gloverland  Coal  &  Mining  Company.  Judg- 
ment for  defendant  on  demurrer,  and  plaintiff 
appeals.    Affirmed. 

See  84  N.  E.  25. 

A.  O.  Miller,  for  appellant  A.  W.  Enlght, 
for  appellee. 

HADLBX,  J.  Whether  the  complaint  states 
facts  sufficient  to  withstand  a  demurrer  Is 
the  only  question  presented  by  this  appeal. 
The  question  rests  upon  the  following  aver- 
ments: "That  on  or  about  the  12Qi  day  of 
March,  1904,  one  Antone  Cageoucbas,  during 
his  employment  by  said  defendant  and  while 
at  work  for  said  defendant,  was  personally 
Injured;  his  wounds  being  of  so  serious  a 
nature  as  to  create  an  emergency  for  the  Im- 
mediate attention  of  a  physician  and  surgeoa 
in  order  to  save  said  employfi's  life,  by  reason 
whereof  plaintiff  was  called  and  employed  to 
attend  and  treat  said  employ^,  by  defendant, 
by  and  throngb  one  Edward  Somers,  Its  mine 
superintendent,  which  said  superintendent 
Immediately  reported  to  said  defendant  his 
said  act  That  said  defendant  by  its  presi- 
dent and  general  manager,  with  full  knowl- 
edge of  the  employment  of  this  plaintUE,  rati- 
fied and  confirmed  the  same  by  then  and 
there  stating  to  said  superintendent  that: 
"That  was  all  right,  that  was  the  thing  to  do.' 
That  thereafter  said  defendant,  by  Its  presi- 
dent and  general  manager,  B.  S.  Tenant,  no- 
tified this  plaintiff  to  purchase  what  was  nec- 
essary to  aid  in  the  further  treatment  and 
attention  of  said  Injured  employ^.  That  said 
defendant  well  knew  that  this  plaintiff  was 
continuing  to  attend  and  treat  said  Injured 
employe,  and  that  said  defendant  did  noth- 
ing toward  giving  this  plaintiff  notice  that 
it  would  not  recompense  him  for  his  services, 
but  notified  this  plaintiff  that  it  would  recom- 
pense him  for  the  same."  The  complaint 
shows  that,  upon  the  employment  of  the 
plaintiff  by  the  mine  superintendent,  the  lat- 
ter Immediately  reported  the  fact  to  Tenant, 
the  defendant's  president  and  general  mana- 
ger, who,  as  such  officer  with  full  knowledge 
of  the  empJoyment  of  the  plaintiff,  ratified 
and  confirmed  the  same  by  expressing  bis 
approval,  and  by  requesting  the  plaintiff  to 
supply  the  Injured  employs  with  necessaries. 
So  the  question  really  rests  upon  the  rati- 
fication by  the  defendant,  acting  through  its 
president  and  general  manager,  rather  than 
upon  the  power  of  the  mine  superintendent 
to  make  the  employment  Ratification  can 
only  be  made  by  one  who  has  power  to  make 
the  contract  In  the  first  instance.  If  the 
president  and  general  manager  had  author- 
ity, either  express  or  Implied,  from  the  de- 
fendant's board  of  directors  to  employ  the 
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plaintiff  to  render  the  servlceB  sued  for  on 
behalf  of  tlie  corporation,  then  he  could,  no 
doxibt,  give  validity  by  ratification  to  the 
superintendent's  contract  Hord  v.  State,  167 
Ind.  622.  79  N.  E.  916. 

Does  the  complaint  show  that  he  possessed 
such  power?  Corporations  act  exclusively  by 
agents.  The  officers,  principal,  and  subordi- 
nate are  but  agents,  created  and  granted  ail 
their  powers  by  the  board  of  directors.  In 
respect  to  being  commissioned  to  net  for  the 
principal,  the  agent  of  the  corporation,  of 
whatever  station  or  rank.  Is  governed  by  the 
same  general  rules  and  principles  of  the  law 
as  the  agent  of  an  individual.  National  State 
Bank  v.  Vigo  Co.  National  BanlE,  141  Ind. 
852.  .555.  40  N.  B.  799,  50  Am.  St.  Rep.  830; 
Gravel  Road  Company  t.  Slaughter,  33  Ind. 
185.  The  naked  act  of  investing  the  indi- 
vidual with  the  ofBce  of  president  gives  him 
very  little  power  to  act  for  the  corporation. 
He  has  no  power  to  bind  It  In  material  mat- 
ters, except  as  he  may  be  authorized  by  law, 
or  by  the  board  of  diiiectorB.  L.  E.  &  St 
li.  R.  Co.  V.  McVay,  98  Ind.  891,  49  Am. 
Rep.  770;  National  State  Bank  t.  Vigo 
County  Bank,  141  Ind.  352,  355,  40  N.  E. 
799,  60  Am.  St  Rep.  330.  When  the  presi- 
dent and  general  manager  does  an  act  within 
the  domain  of  the  general  objects  or  busi- 
ness of  the  corporation,  and  within  the  scope 
of  the  usual  duties  of  the  chief  officer,  it  will 
t>e  presumed  that  he  had  the  authority  to  do 
it,  and.  whoever  would 'assert  the  contrary 
must  prove  it.  But  when  a  chief  or  other 
officer  performs  an  act,  not  Incidental,  or 
pertaining  to  the  chartered  business  of  bis 
corporation,  nor  ingrafted  thereon  by  a  well- 
established  usage,  it  must  as  a  general  rule 
be  alleged  and  proved  that  he  was  duly  au- 
thorized by  the  directors.  Louisville,  etc.,  R. 
Company  v.  McVay,  98  Ind.  391,  394,  49  Am. 
Rep.  770,  and  cases  cited.  Another  general 
rule,  apparently  of  universal  acceptance,  is 
that  officers  of  corporations  organized  for, 
and  engaged  in,  commercial  pursuits,  without 
special  authority,  cannot  as  a  legal  right 
charge  tbe  corporation  with  the  employment 
of  physicians  and  surgeons  to  attend  upon 
sick  or  injured  employes.  Tbe  rule  Is  even 
applicable  to  railroad  companies.  No  court 
-we  think,  has  gone  so  Car  as  to  hold  that 
even  the  general  manager  of  a  railroad  may, 
on  behalf  of  the  company,  engage  generally 
in  providing  medical  aid  to  sick  and  injured 
employes  and  passengers,  especially  where  it 
is  not  shown,  as  in  this  case,  that  the  sick- 
ness or  injury  was  the  result  of  the  compa- 
ny's negligence.  A  modified  exertion  to  tbe 
rule  applicable  to  railroad  companies  is  gen- 
erally recognized,  founded  upon  the  excep- 
tional characteristics  and  hazards  of  their 
operation.  Employes  of  railroad  companies, 
particularly  trainmen,  are  called  upon  to 
perform  their  duties  along  the  line  of  the 
railroad,  extending  many  miles.  When  on  duty 
they  are  constantly  away  from  home,  often  re- 
mote, among  strangers,  and  beyond  tbe  quick 


reach  of  family  and  friends.  In  such  cases, 
when  the  employe  becomes  seriously  Hi,  or  suf- 
fers a  severe  Injury,  and  he  has  available  nei- 
ther family^  friends,  nor  credit  nor  ability  to 
provide  fbr  himself  the  care  and  medical  as- 
sistance bis  condition  imperatively  demands, 
tbe  dictates  of  humanity  casts  upon  the  em- 
ployer, as  the  one  nearest  in  obligation,  the 
duty  to  provide,  during  tbe  continuance  of  the 
emergency,  whatever  Is  immediately  and  ur- 
gently required  for  the  preservation  of  life 
and  limb.  It  is  only  when  there  is  no  rela- 
tive or  friend  present  willing  to  help  the  sick 
or  Injured  employs  at  a  time  of  urgent  neces- 
sity that  the  duty  and  authority  rests  upon 
the  employer,  acting  by  its  highest  repre- 
sentative present,  to  render  assistance.  Some 
one  must  serve  the  helpless  man,  and  the  law 
devolves  the  duty  upon  the  master  rather 
than  upon  a  stranger.  The  duty  arises  with 
the  emergency  and  ends  wit|i  It  Teire 
Haute,  etc.,  R.  Co.  v.  McMurray,  98  Ind.  358, 
49  Am.  Rep.  752;  O.  &  M.  R.  Co.  v.  Early, 
141  Ind.  73,  81,  40  N.  a  257,  i3  L.  R.  A.  546; 
Chaplin  T.  Freeland,  7  Ind.  App.  676,  34  N. 
E.  1007;  New  Pittsburg,  etc,  Co.  v.  Shaley, 
25  Ind.  App.  282,  58  N.  E.  87;  4  Thompson 
on  Negligence,  §  3840 ;  1  Elliott  on  Railroads, 
222. 

But  this  exception  relating  to  railroads 
has  no  bearing  on  the  question  before  us. 
The  appellee  Is  a  coal  mining  company,  a 
strictly  private  corporation.  Its  busiaess  Is 
stationary.  Its  employes  perform  their  du- 
ties in  one  general  working  place,  near  their 
homes,  family,  friends,  and  acquaintances, 
and  have  all  the  facilities  for  hastily  sum- 
moning medical  and  other  aid,  in  time  of 
pressing  emergency,  as  may  be  possessed  by 
the  corporation.  There  is  no  greater  or  dif- 
ferent reason  for  holding  a  private  mining 
corporation  responsible  for  supplying  medical 
aid  for  its  employes  than  appertains  to  all 
kinds  of  manufacturing  bodies ;  and  we  per- 
ceive no  reason  why  either  class  of  corpora- 
tions, under  ordinary  circumstances,  should 
be  required  to  furnish  their  workmen  with 
medical  service  any  more  than  they  should 
be  required  to  furnish  them  with  their  din- 
ner. The  policy  of  the  law  is  to  protect  the 
employe,  equally  with  tbe  employer.  In  the 
fullest  freedom  of  choice  in  supplying  his  per- 
sonal wants  of  every  kind,  whenever  be  is  as 
capable  and  well  prepared  as  his  employer  to 
act  for  himself.  We  do  not  however,  hold 
that  a  case  cannot  arise  with  a  mining  or 
manufacturing  company,  or  even  with  an  in- 
dividual, wherein  tbe  facts  may  be  so  unusu- 
al and  extreme  as  to  Impose  upon  the  employ- 
er a  duty  analogous  to  that  Imposed  on  rail- 
road companies.  But  no  such  a  case  appears 
under  the  facts  alleged  in  tbe  complaint  It 
is  alleged  In  the  complaint  that  the  defend- 
ant Is  a  corporation  organized  for,  and  en- 
gaged in,  the  business  of  mining  coal;  that 
the  plaintiff  was  personally  injured  while  at 
work  for  the  defendant  as  one  of  its  em- 
ployea    There  is  no  averment  that  either  tbe 
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mine  superintendent,  or  the  president  and 
general  manager,  had  received  authority 
from  the  corporation  to  contract  for,  or  to 
ratify  the  employment  sned  upon,  either  ex> 
pressly  or  by  implication.  We  are  not  In- 
formed even  of  the  nature  of  hla  employment, 
whether  as  engineer,  blacksmith,  miner,  or 
other  particular  service.  Neither  are  we  In- 
formed of  the  nature  or  extent  of  his  injury, 
nor  the  facts  that  created  the  emergency  that 
Imposed  nopn  the  coal  company  the  duty  of 
employing  the  plaintiff.  It  Is  not  averred 
that  the  Injured  employ^  was  unable  to  help 
himself,  or  that  he  had  no  money,  or  credit, 
or  family,  or  friends  present  to  give  him  as- 
sistance, nor  is  It  shown  by  the  complaint 
that  there  existed  any  other  reason  why  he 
was  not  as  able  and  competent  to  speedily 
summon  a  physician  as  the  company.  The 
averment  that  the  Injured  part}''s  wounds 
were  so  severe  as  to  create  an  emergency  for 
the  Immediate  attention  of  a  physician  and 
surgeon  In  order  to  save  life  is  but  pleading 
the  baldest  conclusion.  Facts;  and  not  con- 
clusions, must  be  stated.  Davis  v.  Clements, 
148  Ind.  605,  C09,  47  N.  El.  1056,  62  Am.  St 
Bep.  689.  The  essential  facts  that  should 
appear  In  support  of  a  Justifiable  emergency 
are  absent,  and,  as  in  all  other  cases,  we 
must.  In  testing  the  sufficiency  of  the  plead- 
ing, assume  such  absent  facts  to  be  adverse 
to  the  pleader,  under  the  general  presump- 
tion that  a  party  will  set  forth  all  the  facts 
favorable  to  his  case.  For  a  case  In  point, 
see  Spelman  v.  Mining  Company,  26  Mont 
76,  C6  Pac.  597,  55  L.  R.  A.  640,  91  Am.  St 
Rep.  402.  It  has  been  held  that  a  laundry- 
man  is  not  liable  for  an  employment  by  an 
unauthorized  forewoman  In  a  pressing  emer- 
gency. See  Holmes'  v.  McAllister,  123  Mich. 
493,  82  N.  W.  220,  48  L.  R.  A.  SOfl. 

The  court  did  not  err  In  sustaining  the  de- 
murrer to  tlie  complaint 

Judgment  a£Brmed. 


BTATB   ex    rel.    BOARD    OF   COJrRS    OF 

HAMILTON  COUNTY  v.  CAREY 

et  al.    (No.  e.lTl.)» 

(Appellate  Goort  of  Indiana.     May  13.   100&) 

1.  Counties— Officers— "Fees"— Statutes. 

Under  tbe  (fe  and  salary  law  fees  for  all 
services  performed  by  couuty  oflicers  for  wliii-li ' 
a  charge  is  autliorized  by  statute  and  deKignaicd 
as  a  fpe  are  the  property  of  tiie  county,  ami  must 
be  collected  by  tbe  officer  and  paid  into  tlio  roiin- 
ty  treasury,  unleKs  tbe  act  expressly  provi<li!N 
that  tbe  same  Rliall  belons  to  the  ofBcer:  tlie 
term  "fees"  signifying  coinponHatioD  for  particu- 
lar acts  or  services  rendered  by  proi)er  officoTH 
in  the  line  of  their  duties  to  be  paid  by  the  per- 
sons obtaining  the  benefit  of  tiie  services  or 
at  whose  instance  they  were  performed. 

(Ed.  Note.— For  other  dofinitions,  see  \VorJ.-< 
and  Phrases,  voL  8,  pp.  2712,  2710.] 

2.  Clkbkb  or  CouBTs  —  Fees  —  Statutes  — 

"TBA  If  SCRIPT." 

Act  March' 11,  1805  (Acts  1895,  p.  334,  c. 
145.  §  114),  provides  that  the  clerlt  of  the  circuit 
court  shall  "tax  and  charge"  for  copying  any  rec- 
ord a  specified  sum  per  bund'  ed  words,  and  that 


any  "tax  and  charge"  shall  belong  to  the  county. 
Bums'  Ann.  St.  1901,  H  417,  ^1,  require  the 
clerk  to  transmit  to  the  Supreme  Court  a  tran- 
script of  the  record  and  require  the  cleric  to 
transmit  a  transcript  of  the  proceedings  on  a 
change  of  venue.  Held,  that  the  fees  received 
by  toe  clerk  for  making  a  transcript,  that  is, 
a  copy  of  the  oriRinai  record,  either  on  appeal 
or  on  a  change  of  venue,  belong  to  the  county: 
tbe  making  of  a  transcript  being  an  official 
service. 

Appeal  from  Circuit  Court  Hamilton  Coun- 
ty; Ira  W.  Christian,  Judge. 

Action  by  the  state,  on  th6  relation  of  the 
board  of  commissioners  of  Hamilton  county, 
against  Horace  W.  Carey  and  others.  From 
a  judgment  for  defendants,  the  relator  ap- 
peals.   Reversed. 

Shirts  &  Fertig  and  Ernest  E.  Cloe,  for  ap- 
pellant John  F.  Cai-son,  C.  N.  Thompson, 
Samuel  Dowden,  L.  S.  Baldwin,  and  W.  S. 
Christian,  for  appellees. 

MYERS,  J.  Action  by  relator  on  two  con- 
secutive bonds  given  by  appellee  Carey,  for- 
merly clerk  of  the  Hamilton  circuit  court,  to 
recover  certain  sums  of  money  alleged  to  have 
been  received  by  said  Carey  as  clerk  for 
transcripts  made  by  him  of  causes  appealed 
from  that  court  to  the  Supreme  and  Appellate 
Courts,  and  for  transcripts  made  by  him  of 
causes  on  change  of  venue  from  Hamilton 
county.  Issues  were  formed;  trial  by  the 
court;  special  flndings  of  fact  made  and  con- 
clusions of  law  stated  thereon;  and  Judgment 
rendered  In  favor  of  appellees. 

The  question  duly  presented  fpr  decision  is, 
did  the  amounts  received  by  appellee  Carey 
as  clerk  from  various  parties  for  making  the 
aforesaid  transcripts  belong  to  him  as  his 
own,  or  were  tbe  same  the  property  of  the 
county,  which  be  was  required  to  pay  Into 
the  county  treasury  by  virtue  of  an  act  of  the 
General  Assembly  approved  March  11,  1895 
(Acts  180.'),  pp.  319-3.-)8.  c.  145;  sections  G405- 
6.'>41,  Bums'  Ann.  St  1901)?  By  section  GOl, 
Bums'  Ann.  St.  1901 :  "Upon  the  request  of 
the  appellant  •  •  •  upon  the  payment  of 
tbe  proiier  fee,  the  clerk  shall  forthwith  make 
out  and  deliver  to  the  party,  at  his  request, 
or  transmit  to  tbe  clerk  of  tbe  Supreme  Court, 
a  transcript  of  the  record  in  the  cause  •  •  • 
certified  and  sealed.  •  ♦  • "  By  section 
417,  Burns'  Ann.  St  1901:  "When  a  change 
of  venue  Is  directed  •  »  »  the  clerk  of 
the  court  In  which  the  suit  Is  pending,  ns  soon 
as  the  costs  of  the  ch.'uige  are  ptild,  shall 
forthwith  transmit  ail  the  papers  and  a  tran- 
script of  all  tile  proceedings  to  the  clerk  of 
tile  court  of  the  county  to  which  the  venue  Is 
clinnffed."  Section  114  (page  3,'?4)  of  said  act 
providos  thnt:  "The  olorlvs  of  the  circuit, 
orliiiiiml  and  sup(>rlor  courts  of  this  state  on 
behalf  of  the  county  in  which  said  courts  are 
held,  ,8hall  tax  and  charge  upon  the  proper 
books  •  »  •  the  fees  and  amounts  pro- 
vided'by  law,  •  •  •  but  they  shall  in  no 
sense  belong  to  and  he  the  property  of  the 
clerk:  but  shall  belong  to  and  be  the  property 


>  Rsbearing  denied,  t7  N.  B.  S70.    Petition  to  transfer  to  Supreme  Court  denied. 
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of  the  county;  said  clerk  shall  tax  and 
charge :  •  •  •  For  copying  any  record  or 
paper  when  demanded  by  any  person  or  re- 
qnired  by  law,  except  otherwise  provided  In 
this  fee  Mil,  per  100  words  (four  figures  count- 
ing as  one  word)  eight  centa" 

Appellee  Insists  that  it  was  not  the  duty  of 
Carey  as  clerk  of  the  Hamilton  circuit  court 
to  make  out  said  transcripts,  and  therefore 
any  compensation  received  by  him  on  account 
thereof  did  not  come  within  the  fee  bill  to  be 
taxed  as  property  belonging  to  the  county. 
It  is  well  settled  that  under  the  fee  and  sal- 
ary law  of  this  state  an  services  performed 
by  county  olBcers  for  which  a  charge  Is  au- 
thorized by  statute,  and  that  charge  Is  desig- 
nated as  a  fee,  then  under  said  act  it  is  the 
property  of  the  county,  "and  must  when  col- 
lected by  said  officer  be  paid  into  the  county 
treasury,  unless  said  act  expressly  provides 
that  the  same  sliall  belong  to  such  officer." 
Smith  y.  State  (Ind.)  82  N.  &  450,  and  cases 
Cited.  In  the  case  last  cited,  quoting  from 
Cowdln  T.  Huff,  10  Ind.  83,  it  Is  said:  "Fees 
are  compensations  for  particular  acts  or  serv- 
ices." And  as  said  in  Landls  v.  Lincoln  C!oun- 
ty,  81  Or.  424,  BO  Pac.  530 :  "By  the  ordinary 
acceptation  of  the  term  'fees'  as  heretofore 
and  now  used  in  the  statute  we  understand  it 
to  signify  compensation  or  remuneration  for 
particular  acts  or  services  rendered  by  pul>- 
Itc  officers  in  the  line  of  their  duties,  to  be 
paid  by  the  parties,  whether  persons  or  mu- 
nicipalities, obtaining  the  benefit  of  the  acts 
or  receiving  the  services,  or  at  whose  instance 
they  were  iterformed."  The  services  over 
which  this  particular  controversy  arose  were 
performed  by  Carey  upon  the  demand  of  the 
various  parties  who  desired  to  appeal  from 
judgments  of  the  Hamilton  circuit  cotirt,  and 
the  law  requiring  him  to  transmit  a  tran- 
script of  ail  the  proceedings  had  in  that  court 
In  cases  where  a  change  of  venue  had  been 
directed.  In  cases  of  appeal  the  payment  to 
be  made  Is  designated  as  a  fee  (section  661), 
and  in  cases  where  a  change  of  venue  was  di- 
rected the  statute  (section  417)  required  the 
payment  of  "the  costs  of  the  change."  This 
court  in  Alexander  v.  Harrison,  2  Ind.  App. 
47,  48,  28  N.  E.  lift,  quoted  with  approval 
from  Apperson  v.  Mutual,  etc.,  Ins.  Co.,  38 
N.  J.  Lew,  388,  the  following:  "The  word 
•costs'  is  a  word  of  known  legal  signification. 
It  signifies,  when  used  In  relation  to  the  ex- 
I)enses  of  legal  proceeding,  the  sums  prescrib- 
ed by  law  as  charges  for  the  services  enumer- 
ated in  the  fee  bill."  Again  referring  to  the 
clerk's  fee  bill  (section  114,  supra),  we  find 
it  provides  that  the  clerk  shall  charge  and 
tax  a  fee  "for  copying  any  record  or  paper 
when  demanded  by  any  person  or  required  by 
law." 

A  transcript  is  defined  to  be  a  copy  of  the 
original  record;  an  official  copy.  Anderson's 
Law  Dictionary;  Webster.  Appellee  Carey, 
while  clerk  of  said  court,  made  a  certified 
copy  of  the  records  of  certain  cases  as  requir- 
ed by  law.    In  doing  so  be  was  engaged  In 


performing  particular  acts  or  services  for 
which  he  received  the  money  in  question,  and, 
under  the  belief  that  he  was  not  required  to 
account  for  the  same,  appropriated  it  to  hia 
own  use.  There  is  no  statute  expressly  or 
Impliedly  authorizing  him  to  retain  as  his 
own  cbiarges  made  and  collected  by  reason  of 
such  services.  He  was  a  public  officer.  The 
making  of  said  transcripts  was  the  perform- 
ance of  an  official  service,  for  which  a  charge 
Is  authorized  by  statute,  not  as  compensation 
to  the  clerk  in  the  nature  of  "wages"  or  "sal- 
ary," but  as  a  fee  (Seller  v.  State  ex  rel.,  160 
Ind.  605,  65  N.  E.  922,  66  N.  E.  946,  67  N.  B. 
448;  State  ex  rel.  v.  Flynn,  161  Ind.  554,  69 
N.  B.  159);  and  being  a  fee,  by  legislative 
mandate  it  must  be  charged  and  taxed  as 
the  property  of  the  county,  and  when  collect- 
ed the  clerk  should  report  the  same  in  his 
quarterly  settlement.  Board,  etc.,  v.  Glvin 
and.  Sup.)  80  N.  B.  965;  Smith  y.  State  ex 
rel.,  supra. 

For  the  reasons  above  gUen,  we  are  re- 
quired to  hold  that  the  court  below  erred  in 
Its  conclusions  of  law. 

Judgment  reversed,  with  Instructions  to 
the  trial  court  to  restate  its  conclusions  of 
law  m  accordance  with  this  opinion. 

HADLBY,  P.  J.,  and  COMSTOCK,  RABB, 
and  WATSON,  JJ.,  concur.  BOBY,  C.  X,  ab- 
sent 

(41  Ind.  A.  60 
BRINKMAN  et  al.  v.  PACHOLEB. 
.    (No.  6,138.) 
(Appellate  Court  of  Indiana.    Hay  15,  190a) 

1.  HiOHWAYB— Use  of— Autouobiles. 

Though  Acts  1905,  p.  202,  c.  123,  forbidding 
the  operation  of  a  motor  vehicle  on  a  public 
highway  or  in  any  public  place  at  any  rate  of 
speed  greater  tlian  u  reasonably  proper,  having 
regard  to  the  use  In  common  of  sncb  highway 
or  place,  recognizes  the  'rightfnlness  of  automo- 
biles in  common  with  other  vehicles  on  public 
bigbways,  it  also  recognizes  the  liabtlfty  of 
horses  to  become  frightened  at  their  approach, 
and  the  need  of  nsing  the  same  with  care  in 
view  of  such  conditions  likely  to  arise. 

2.  Sake— AoTioNS  roK  Irjubixs— Bvidkncii— 

SUFFICBENCT. 

In  an  action  by  a  driver  of  a  horse  on  a 
public  highway  at  a  place  where  it  was  only  12 
feet  wide  for  Injuries  caosed  by  the  horse  be- 
coming frightened  by  an  automobile  coming  from 
behiud  and  passing  It,  there  was  evidence  that 
when  the  automobile  arrived  at  a  point  200  or 
8(X)  feet  behind  the  buggy  in  which  plaintiff  was 
riding  the  operator  commenced  to  sound  the  au- 
tomobile horn,  that  thereupon  the  horse  showed 
fright  obvious  to  the  occupants  of  the  automo- 
bile, and  that,  notwithstanding  the  Indication 
of  danger,  the  operator  of  the  car  attempted  to 
pass  the  plaintis's  horse  and  buggy  while  the 
horse  was  manifesting  fright,  as  a  result  of 
which  the  horse  ran  away  and  plaintiff  was  in- 
jured. There  was  also  evidence  from  which  the 
jury  mij^ht  have  found  that  under  the  circum- 
stances it  would  have  been  reasonably  prudent 
for  the  operator  to  have  given  plaintiff  an  oppor- 
tunity to  reach  the  croBs-highway  which  was 
close  by,  where  plaintiff  might  have  turned  his 
horse  away  from  the  cause  of  the  fright,  and 
that  he  proceeded  at  a  greater  rate  of  speed 
than  was  reasonable  and  proper,  having  regard 
to  the  use  ia  conunon  of  the  highway.  Held, 
that  on  such  evidence  the  court  on  appeal  could 
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not  say  as  a  matter  of  law  that  a  verdict  for 
plaintiff  was  not  sustained  by  sufScient  evidence 
or  was  contrary  to  law. 

8.  Same— I»i.EADiNO— Pboof. 

In  order  to  recover  for  injuries  to  a  driver 
of  a  horse  on  a  hif^hway,  caused  by  the  horse 
becoming  frightened  by  an  automobile  comiuK 
up  behind,  it  was  not  necessary  to  prove  that 
the  car  was  as  large  as  allefred  in  the  comjilaint, 
or  to  prove  various  immaterial  statements  in  the 
pleading  exactly  as  alleged ;  but  it  was  sufficient 
if  the  material  allegations  were  proved. 

4.  APPKAI,  —  OBJECnONB  —  Peesentatiok  ni 
LowKR  CoDBT— Exclusion  or  Evidenos— 
Mode  or  Resebvino  Objection. 

A  ruling  sustaining  an  objection  to  a  ques- 
tion to  a  witness  will  not  be  reviewed  on  appeal, 
where  the  party  objecting  to  the  ruling  made  no 
statement  to  the  trial  <5ourt  as  to  what  evi- 
dence he  expected  to  elicit  in  answer  to  the  ques- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §  1282.] 

6.  Same  —  Habuless  Ebbob  —  ExcLueiON  of 
EviDKNCB— Cube  bt  Otheb  Evidence. 
A  ruling  striking  out  certain  testimony  was 
harmless,  where  the  facts  sought  to  be  elicited 
by  the  excluded  testimony  were  substantially 
obtained  by  subsequent  questions  put  to  the 
same  witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  jf  4194-4199.] 

6.  Same- INBTBUOTIONB— Ebbobs  Cubbd  by 
Findings. 

In,an  action  for  Injuries  received  by  plain- 
tiff while  driving  a  horse  on  a  highway,  caused 
by  its  becoming  frightened  by  an  automobile,  an 
instruction,  the  special  object  of  which  was  to 
point  out  circumstances  under  which  plaintiff's 
failure  to  signal  the  operator  of  the  automobile 
to  stop  would  not  excuse  the  operator  from  go- 
ing forward  and  further  frightening  the  horse, 
that  if  the  operator  of  the  automobile  was  far 
enough  away  to  have  8topi)ed  his  machine  and 
thus  have  avoided  injuring  plaintiff  defendant 
was  liable,  was  not  objectionable  for  not  refer- 
ring to  the  slackening  of  speed  by  the  operator, 
where  the  answers  of  the  jury  to  special  inter- 
rogatories showed  that  the  operator  did  not 
slacken  the  speed  of  the  machine  after  sounding 
his  horn  to  warn  plaintiff  of  his  approach,  bat 
ran  the  machine  at  the  rate  of  20  miles  an  hour 
at  the  time  it  reached  the  side  of  the  buggy  in 
which  plaintiff  was  riding. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  SS  4219-4230.1 

7.  TBIAI/— ASSUKPTIOH  OF  Faots— Otheb  Ih- 
,  STBUCTIONS. 

Such  Instruction  was  not  objectionable  as 
involving  the  assumption  that  the  operator  in- 
jured plaintiff,  which  question  was  for  the  de- 
termination of  the  jury,  where  the  court  in 
other  instructions  plainly  charged  that  the  bur- 
den was  upon  plaintiff  to  establish  the  material 
allegations  of  his  complaint  by  a  preponderance 
of  the  evidence,  as  the  jury  could  not  l>e  sup- 
posed to  have  Regarded  the  decision  of  the  ques- 
tion of  plaintiff's  injury  by  the  defendant's  neg- 
ligence as  taken  from  them  by  the  instruction. 
SEA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.46,  Trial,  H703-7iai 

8.  Sake— Sbbob  Cubed  bt  Otheb  Instbuo- 

TI0M8. 

In  an  action  for  injuries  cansed  by  a  horse 
becoming  frightened  by  an  antomobile,  an  in- 
struction on  negligence  of  the  operator  of  the 
'  machine  in  failing  to  stop  it  in  time  to  avoid  the 
injury  was  not  objectionable  for  failure  to  re- 
fer to  the  slackening  of  speed  by  the  operator, 
where  the  subject  of  speed  was  presented  in 
another  instruction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  703-71S.1 


0.  Saub— CoNSTBxnRG  Chabqe  as  a  Wholx. 

In  an  action  for  injuries  received  by  *. 
driver  of  a  horse,  caused  by  the  horse  being 
frightened  by  an  automobile,  an  instruction  omit- 
ting the  elements  of  contributory  negligence  on 
the  part  of  plaintiff  in  using  an  unsafe  harness 
was  not  objectionable  because  of  the  omission, 
where  the  instruction  was  expressly  made  sub- 
ject to  the  jury's  finding  the  other  elements  of 
the  case  made  out  by  the  evidence  under  other 
instructions  given,  and  where  an  instruction 
given  at  defendant's  request  told  the  jury  that 
plaintiff  could  not  recover  if  he  did  not  use  such 
care  in  regard  to  the  buggy  and  harness  as  an 
ordinarily  prudent  man  would  have  exercised. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol,  46,  Trial,  »  703-718.1 

10.  Highways— Use  of  Highway— Automo- 
BILES  —  Actions   fob   Injubies  —  Insteuo- 

TI0N9. 

In  an  action  by  a  driver  of  a  horse  for  in- 
juries received  by  him  which  were  caused  by 
the  horse  being  frightened  by  an  automobile 
coming  up  behind  it,  an  instruction  stating  the 
proper  consideration  to  be  given  by  the  jury  to 
the  fact  that  the  driver  did  not  propel  the  auto- 
mobile at  a  rate  of  speed  exceeding  20  miles  an 
hour  when  it  approached  the  horse,  and  explain- 
ing in  the  same  connection  correctly  the  duty 
of  care  and  caution  devolving  upon  the  operator, 
was  not  objectionable  as  singling  out  and  dis- 
crediting a  iwrtion  of  the  evidence  in  def^d- 
ant's  behalf,  in  view  of  the  provision  of  Acts 
1005,  p.  202,  c.  123,  relating  to  the  use  of  high- 
ways by  motor  vehicles,  that  in  no  event  should 
such  motor  vehicle  be  operated  at  a  rate  of  speed 
greater  than  20  miles  an  hour  outside  of  mu- 
nicipalities. 

11.  Tbial  —  Instructions  —  Oonstbuiko 
Chaboe  as  a  Whole.  ' 

An  instruction  using  the  term  "doe  care"  in 
connection  with  the  exercise  thereof  by  the  per- 
son injured  was  not  erroneous  because  it  did  not 
define  the  term,  or  state  what  measure  of  care 
the  law  required  of  the  person  injured,  or  that 
the  care  required  of  him  must  be  continually 
exercised  up  to  the  time  of  his  injury,  where  by 
taking  the  instruction  in  connection  with  other 
instructions  given  which  fully  defined  negligence 
and  contributory  negligence  and  the  character 
of  the  care  required  of  the  person  injured  the 
jury  could  not  have  been  misled  by  the  instruc- 
tion complained  of. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  !§  703-718.] 

12.  Highways  — Use  of— Atttomobiles— Ac- 
tions fob  Injubies— iNSTBuonoNS. 

In  an  action  by  a  driver  of  a  horse  for  in- 
juries received  by  him,  caused  by  his  horse  be- 
coming frightened  at  the  approach  of  an  auto- 
mobile from  behind  on  a  public  highway,  a  re- 
quested instruction  relating  to  the  fact,  if  found, 
that  the  tugs  of  the  harness  which  plaintiff  was 
using  became  detached  from  the  buggy  and  were 
broken,  or  that  one  of  them  became  detached 
or  br(^en  by  reason  of  the  jumping  of  the 
horse  when  he  became  frightened  by  the  tooting 
of  the  automobile  horn,  which  wholly  left  out  of 
consideration  the  question  of  negligence  on  the 
part  of  plaintiff  with  reference  to  the  tugs  or 
other  attachments  to  the  buggy,  was  faulty. 

13.  Tbialt-Instbuctions— Requests— Refus- 
Ai.  —  Requests  Covebed  by  Instbuctiions 
Given. 

The  refusal  of  a  requested  instruction  cover- 
M  by  another  requested  instruction  given  was 
not  error. 

[Ed.  Note.— For  cases  in  point,  sea  Cent.  Dig. 
vol.  46.  Trial,  a  651-659.] 

Appeal  from  Clrcalt  Court,  St  Joseph 
County;  W.  A.  Funk,  Judge. 

Action  by  Oustave  Pacholke  against  Wil- 
liam Brlnkmaa  and  ottaera.    From  a  Judg^ 
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ment  f&r  plaintiff,  defendants  appeal.     Af- 
finned. 

James  F.  Gailaber,  tor  appellants.  Suther- 
land &  Smith,  F.  J.  li.  Meyer,  and  Charles  P. 
Drummond,  for  appellee. 

MYERS,  J.  This  action,  commenced  In  the 
La  Porte  circuit  court,  whence  the  venue 
was  changed  to  the  court  below,  was  brought 
by  the  appellee  against  appellants  to  recover 
damages  for  personal  injury  alleged  to  have 
been  caused  by  the  negligence  of  appellants. 
A  complaint  In  one  paragraph,  answered  by 
a  general  denial,  formed  the  Issue  submitted 
to  a  Jury,  resulting  In  a  verdict  and  Judg- 
ment In  favor  of  appellee. 

The  only  error  assigned  Is  based  upon  the 
ruling  of  the  court  in  overruling  appellants' 
motion  for  a  new  trial.  The  complaint  show- 
ed In  substance  that  on  June  1,  1005,  appel- 
lants were  running  and  operating  along  a 
public  highway  In  La  Porte  county  a  cer- 
tain automobile,  describing  its  size,  and  pro- 
pelled by  an  exploding  gasoline  engine,  which 
made  a  great  noise  and  gave  off  smoke;  that 
said  automobile  was  provided  with  a  horn 
operated  by  a  rubber  bulb,  which,  when 
blown,  gave  a  loud,  coarse,  and  alarming 
noise;  that  the  automobile,  when,  being  so 
operated  and  while  being  so  run,  gave  forth 
a  loud,  whirring,  and  putting  noise  that  could 
be  heard  for  several  hundred  yards;  that  the 
appellee,  with  his  daughter  10  years  old,  was 
traveling  In  a  buggy  drawn  by  one  horse  and 
going  along  said  highway  from  Michigan 
City  to  bis  home  in  La  Porte  county;  that  the 
horse  was  geutle  and  well  broken,  and  was 
accustomed  to  seeing  and  mbctlng  automo- 
biles when  driven  along  the  highway;  that 
while  appellee  was  then  so  driving  along  the 
highway  with  all  due  care  and  caution  the 
appellants  In  charge  of  said  automobile  came 
up  from  behind  appellee  at  a  place  where 
the  highway  was  about  12  feet  in  width, 
with  ditches  on  each  side  with  precipitous 
banks  for  a  distance  of  about  12  rods  to  a 
cross-highway;  that  the  highway  for  said 
distance  was  so  narrowly  constructed  that 
when  appellants  attempted  to  pass  along  the 
side  of  his  horse  and  bxiggy  they  came  near 
running  into  them;  that  appellants  at  that 
time  were  driving  said  automobile  at  great 
speed,  to  wit,  20  miles  an  hour,  thereby 
causing  it  to  give  forth  a  loud,  whirring,  and 
putting  noise,  and  while  so  approaching,  and 
when  within  a  distance  of  5  rods  from  appel- 
lee, appellants  caused  said  horn  to  be  con- 
tinuously blown,  giving  forth  a  loud,  coarse, 
and  alarming  noise,  and  caused  said  machine 
to  give  forth  a  noise,  as  heretofore  described, 
which  noises  from  the  engine  and  horn 
greatly  frightened  appellee's  horse,  which  Im- 
mediately became  unmanageably  and  com- 
menced to  run  away,  whereupon  the  appellee 
immediately  called  out  to  appeyiants  to  stop; 
that  appellants  could  a«e  plainly,  and  did  see 
from  the  conduct  of  the  horse,  that  he  was 
Sireatly- frightened  and  was.  becoming  unman- 


ageable, and  could  bave  stopped  their  auto- 
mobile at  that  time  before  it  reached  and 
came  up  alongside  of  the  appellee,  and  could 
have  given  the  appellee  time  to  reach  said 
cross-highway  and  to  escape  and  to  avoid 
injury,  which  he  was  endeavoring  to  do.  But 
the  appellants,  whoHy  disregarding  appellee's 
entreaties  to  stop,  which  defendants  heard, 
and  the  frightened  condition  of  his  horse, 
negligently,  wantonly,  and  insolently  continu- 
ed to  approach  with  their  said  automobile 
upon  appellee  and  his  horse  at  a  reckless 
speed  and  in  the  reckless  and  negligent  man- 
ner aforesaid,  and  negligently  and  recklessly 
continued  to  sound  the  horn  and  to  cause 
said  machine  to  give  off  a  loud,  whirring, 
buzzing,  and  puffing  noise  and  explosions 
while  so  approaching  until  they  came  up 
alongside  of  appellee,  when  his  horse  be- 
came so  frenzied  with  fright,  caused  by  the 
close  contact,  the  rapid  speed,  the  loud  toot- 
ing of  the  horn,  the  appearance  of  the  ma- 
chine, and  the  alarming  noises  given  forth  by 
It,  that  be  became  unmanageable  and  beyond 
the  control  of  appellee  and  ran  away  and 
plunged  Into  said  ditch  at  the  side  of  the 
highway,  throwing  appellee  violently  to  the 
ground,  etc.,  describing  his  injuries,  which 
occasioned  the  amputation  of  one  of  his  legs, 
and  alleging  damages. 

AppeNants  first  Insist  that  the  evidence 
failed  to  sustain  the  verdict.  It  can  no  long- 
er be  questioned  that  the  use  of  automobiles 
or  motor  cars,  such  as  that  here  in  question, 
upon  streets  and  otber  public  highways,  is 
lawful.  Such  vehicles  furnish  a  convenient 
and  useful  mode  of  travel  and  transportation 
not  incompatible  with  the  proper  use  of  the 
highway  by  others;  but  In  consequence  of  the 
great  speed  with  which  they  may  be  run, 
their  size  and  general  appearance,  and  the 
noises  made  in  their  use,  and  Infrequency  of 
their  use  In  particular  localities,  and  the  cir- 
cumstances of  the  particular  occasions  of 
their  use,  commensurate  care,  skill,  and  dili- 
gence must  be  required  of  the  person  employ- 
ing such  means  of  transportation.  The  gen- 
eral rule  applies  that  he  must  so  use  bis  own 
as  not  to  Injure  another.  The  automobile 
may  be  used  with  safety  to  other  users  of 
the  highway,  and  in  its  proper  use  upon  the 
highways  there  Is  equal  right  with  the  users 
of  othe'r  vehicles  properly  upon  the  highway. 
The  law  recognizes  such  right  of  use  upon 
general  principles,  and  at  the  time  of  the  ap- 
pellee's Injury  the  right  was  expressly  rec- 
ognized by  statute.  Indiana  Springs  Co.  v. 
Brown,  165  Ind.  465,  74  N.  E.  615,  1  L.  R.  A. 
(N.  S.)  238;  Mclntyre  v.  Omer,  166  Ind.  57, 
7G  N.  E.  750,  4  L.  R.  A.  (N.  S.)  1130,  117  Am. 
St.  Rep.  359;  Acts  1905,  p.  202,  c.  128.  That 
statute  forbade  the  operation  of  such  a  vehicle 
on  any  public  highway  or  In  any  public  place 
"at  any  rate  of  speed  greater  than  Is  reason- 
able and  proper,  having  regard  to  the  use  In 
common  of  such  highway  or  place,  or  so  as  to 
endanger  the  life  or  limb  of  say  person,  and 
in  no  event  shall  such  motor  vehicle  be  opsr-, 
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ated  at  a  greater  rate  of  speed  tban,"  etc. 
The  statute  In  all  Its  provisions,  while  rec- 
ognizing the  rightfulness  of  such  vehicles  In 
cotumon  with  other  vehicles  on  public  high- 
ways, recognizes  also  the  liability  of  horses 
to  become  frightened  at  their  approach,  and 
the  need  and  the  duty  of  using  tiie  same  with 
skill  and  care  in  view  of  such  conditions  like- 
ly to  arise.  In  the  case  before  us  there  was 
some  evid»ice  tending  to  'show  that  both 
vehicles  were  going  southward,  and  when  the 
automobile  had  arrived  at  a  point  about  200 
or  300  feet  behind  the  appellee's  buggy  its 
operator  commenced  to  sound  the  horn  at- 
tached thereto.  Tbereupon  the  appellee's 
horse  gave  nnmistakable  evidence  of  fright, 
JUs  movement  being  seen  plainly  by  the  oc- 
copatats  of  the  automobile.  Notwithstanding 
such  indlcatlcm  of  danger,  the  operator  of 
the  car  caused  it  to  advance,  and  did  attempt, 
while  the  horse  was  manifesting  fright,  to 
pass  the  appellee,  thereby  causing  the  horse 
to  become  frightened  and  to  rear  and  jump 
and  run  away,  as  described  in  the  complaint. 
There  was  also  evidence  from  which  the  Jury, 
with  other  facts,  may  have  found  that  under 
the  circumstances  It  would  have  been  rea- 
sonably prudent  for  the  operator  of  the  car 
to  have'  given  appellee  an  opportunity  to 
reach  the  crossroads  a  short  distance  in  ad- 
vance, where  be  might  have  turned  Ms  horse 
away  from  the  cause  of  his  fright,  and  not 
to  have  sought  to  pass  at  the  place  where  he 
overtook  the  appellee,  and  that  under  the  cir- 
cumstances known  to  the  operator  of  the  car 
he  proceeded  at  a  rate  of  speed  greater  tban 
was  reasonable  and  proper,  having  regard  to 
the  use  in  common  of  the  highway,  and  so  as 
not  to  endanger  the  life  and  limb  of  the  ap- 
pellee. It  was  not  necessary  to  the  appellee's 
recovery  to  prove  that  the  car  was  as  large 
as  alleged  In  the  complaint,  or  to  prove  vari- 
ous other  statements  in  the  pleading  exactly 
as  alleged.  It  was  only  necessary  that  the 
material  allegations  be  proved.  The  Jury  and 
trial  court  passed  upon  the  evidence,  and  in 
view  of  the  evidence  disc>osed  by  the  record, 
we  cannot  say  as  a  matter  of  law  that  the 
verdict  was  not  sustained  by  sufficient  evi- 
dence, or  was  contrary  to  law.  See  Chicago, 
etc.,  R.  Co.  V.  Vandenberg,  164  Ind.  470,  73  N. 
B.  990;  Parmlee  v.  Kregelo,  143  Ind.  2,  42 
N.  B.  400;  Eacock  v.  State  (Ind.)  82  N.  B. 
1039,  1047. 

Considering  the  second  reason  argued  tot 
a  new  trial,  it  appears  that  on  direct  exami- 
nation of  a  witness  for  appellants,  who  was 
one  of  the  occupants  of  the  automobile,  coun- 
sel for  appellants  asked,  having  reference  to 
the  appellee:  "Did  be  get  control  of  his 
horse?"  The  appellee's  objection  to  the  ques- 
tion was  sustained.  It  is  sufficient  to  say  of 
this  action  of  the  court  that  the  appellants 
made  no  offer  stating  what  evidence  It  was 
expected  to  elicit  in  answer  to  this  question. 
See  Ounder  v.  Tibblts,  153  Ind.  591,  55  N.  E. 
762;  Chicago,  etc.,  R.  Co.  v.  Linn,  30  Ind. 
App.  S8,  92,  65  N.  B.  652;  Farmers',  etc.,  Ins. 


Co.  V.  Yetter,  30  Ind.  App.  187,  65  N.  B.  762. 
The  appellants  failed  for  like  reason  to  save 
for  review  the  action  of  the  court  in  sus- 
taining appellee's  objections  to  another  ques- 
tion propounded  to  this  witness.  The  same 
witness  was  then  asked  what  the  horse  did 
"when  you  came  up  alongside  of  it"  An- 
swer: "He  had  him  under  his  control."  The 
appellee's  motion  to  strike  out  this  answer  as 
being  a  conclusion  was  sustained.  Whether 
or  not  this  action  of  the  court  was  proper  in 
any  event  it  cannot  be  regarded  as  having  in- 
juriously affected  the  appellants,  because,  if 
erroneous,  the  ruling  was  rendered  harm- 
less by  the  answers  of  the  witness  to  ques- 
tions propounded  by  counsel  for  appellants  aa 
follows:  "Q.  ■  When  the  automobile  first  came 
up  alongside  the  horse  and  buggy,  what  was 
the  horse  doing?  A.  When  the  automobile 
came  aside  the  horse?  Attorney:  Yes.  Wit- 
ness :  The  horse  was  a  little  scared.  Q.  What 
was  he  doing?  A.  He  was  running  like  any 
other  horse  that  was  scared,  and  not  that  he 
was  jumping.  I  did  not  say  the  horse  would 
be  Jumping.  Q.  What  was  Pachoike  doing? 
A.  Holding  the  Hues."  Thus  by  the  above  an- 
swers substantially  the  facts  sought  to  be 
elicited  and  by  the  court  excluded  were  "Ob- 
tained, thereby  indicating  to  the  Jury  the  de- 
gree of  control  which  the  appellee  had  over 
his  horse. 

Appellants  also  Insist  that  the  court  erred 
In  giving  to  the  Jury  over  their  objection 
instructions  Nos.  2,  3,  6,  and  6  asked  by 
appellee,  and  in  refusing  to  give  Instructions 
Nos.   11   and  12  asked  by  appellants. 

Referring  to  the  Instnjctlous  asked  by  ap- 
pellee and  given  by  the  court,  the  second  In- 
struction contained  the  expression  "and  (if) 
you  further  find  defendants'  driver  was  far 
enough  away  to  have  stopped  his  machine 
and  to  thus  have  avoided  injuring  plaintiff," 
etc.,  and  to  which  objection  is  made  on  the 
ground  that  It  Involves  the  assumption  that 
the  defendants'  driver  Injured  appellee,  and 
"tended  to  prejudice  the  jury  against  the 
defendants,  since  it  treats  as  established 
that  which  the  Jury  were  to  decide."  Look- 
ing to  the  answers  of  the  Jury  to  the  inter- 
rogatories, it  will  be  seen  that  at  the  time 
the  bom  was  sounded  to  signal  appellee  of 
the  approach  of  the  automobile  the  appellee 
was  driving  at  the  rate  of  8  miles  an  hour 
and  the  automobile  was  running  15  miles 
an  hour,  and  It  did  not  slacken  its  speed 
after  the  Ijom  was  sounded  and  before  it 
reached  the  appellee's  buggy,  and  was  run- 
ning at  the  rate  of  20  miles  itn  hour  at  the 
time  It  reached  the  side  of  the  buggy.  There- 
fore the  instruction  did  not  deprive  appel- 
lants of  any  advantage  t>ecau8e  of  the  want 
of  a  proper  reference  therein  to  the  slack- 
ening of  speed.  The  subject  of  the  speed 
was  presented  In  another  instruction.  The 
special  object  of  this  Instruction  was  the 
matter  of  the  failure  of. appellee  to  signal 
the  driver  of  the  automobile  to  stop,  and 
to  point  ont  circumstances  under  which  audi 
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failure  "would  not  excuse  such  driver  In  go- 
ing forward  and  further  frightening  plain- 
tiff's horse,  if  you  find  he  did  go  forward 
and  further  frighten  said  horse."  In  view  of 
the  plain  statement  elsewhere  In  the  instruc- 
tions of  the  burden  upon  the  appellee  to 
establish  the  material  allegations  of  his  com- 
plaint by  a  preponderance  of  the  evidence 
(Morgan  v.  Hoadley,  156  Ind.  320,  50  N.  E. 
935),  it  cannot  be  supposed  that  the  Jury 
would  regard  the  decision  of  the  question  as 
to  appellee's  Injury  by  the  negligence  of  the 
appellants  as  having  been  taken  from  them 
by  this  Instruction. 

It  is  objected  that  the  third  Instruction 
omitted  "the  elements  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  In  using 
an  unsafe  harness."  What  was  said  In  this 
instruction  was  therein  expressly  made,  sub- 
ject to  the  jiury's  finding  "the  othe.r  elements 
of  the  case  made  out  by  the  evidence  under 
other  Instructions  given  you."  In  another  In- 
Btmctlon  given  at  the  request  of  the  appel- 
lants the  jury  were  told  that  the  care  re- 
quired of  the  appellee  "applies  to  the  buggy 
and  harness  and  the  horse  as  well  as  to  his 
conduct  In  driving,  and  If  you  should  find 
from  the  evidence  that  In  any  of  these  mat- 
ters the  plaintiff  failed  to  exercise  such  care 
as  an'  ordinarily  prudent  man  would  have 
exercised,  and  that  the  want  oi  such  care 
contributed  in  any  degree  to  plaintiff's  In- 
jury, then  the  plaintiff  cannot  recover." 

The  fifth  instruction  given  at  the  instance 
of  appellee  is  criticised  by  appellants  as 
singling  out  and  discrediting  a  particular 
point  In  the  evidence  In  their  behalf.  The 
statute  above  cited  provided  that  "in  no 
event  shall  such  motor  vehicle  be  operated" 
at  a  rate  of  speed  more  than  20  miles  an 
hour  outside  of  municipalities.  It  was  not 
erroneous  for  the  court  to  state,  as  It  did 
In  this  instruction,  the  proper  conslderaton 
to  be  given  by  the  jury  to  the  fact  alone.  If 
found,  that  the  driver  did  not  propel  the 
automobile  at  a  rate  of  speed  exceeding  20 
miles  an  hour  when  It  approached  appel- 
lee's horse,  explaining  in  the  same  connection 
correctly  the  duty  of  care  and  caution  devolv- 
ing upon  the  driver  of  the  machine. 

The  sixth  instruction  began:  "If  you  find 
from  the  evidence  that  plaintiff's  horse  became 
frightened  at  the  automobile  while  plaintiff 
was  driving  along  the  public  road  and  us- 
ing due  care  for  his  own  safety,"  etc.  <?o\m- 
sel  objected  on  the  ground  that  this  instruc- 
tion neglects  to  Inform  the  jury  what  Is 
meant  by  due  care,  or  what  measure  of  care 
the  law  requires  of  the  plaintiff,  and  does 
not  state  that  the  care  required  of  him  must 
be  continually  exercised  up  to  the  time  of  his 
Injury.  Taken  in  connection  with  other  in- 
structions given  which  fully  defined  negli- 
gence and  contributory  negligence  and  the 
character  of  the  care  required  of  appellee, 
the  jury  could  not  have  been  misled  by  the 
expression  so  criticised.  The  rule  is  that 
Instructions  must  be  considered  as  a  whole. 


Cleveland,  etc.,  Ry.  Co.  y.  Fenketb,  27  Ind. 
App.  210,  00  N.  E.  1095;  Bowman  v.  Bow- 
man, 153  Ind.  498,  65  N.  E.  422. 

The  eleventh  instruction  asked  by  appel- 
lants and  refused  related  to  the  fact,  If 
found,  that  the  tngs  of  the  harness  which 
appellee  was  using  became  detached  from 
his  buggy  and  were  broken,  or  that  one  of 
them  became  detached  or  broken,  by  reason 
of  the  jumping  of  the  horse  when  he  became 
frightened  by  the  tooting  of  the  horn.  It 
was  specially  found  by  the  jury  that  one 
or  both  of  the  tugs  did  not  become  unhitched 
or  broken  from  the  buggy  as  soon  as  the 
horse  started  to  run  away.  If  this  special 
fact  cannot  be  said  to  negative  the  existence 
of  the  supposed  fact  on  which  the  instruction 
was  predicated,  yet  It  must  be  said  that  the 
instruction  was  faulty,  for  the  reason  that 
It  wholly  left  out  of  consideration  the  ques- 
tion of  negligence  on  the  part  of  appellee 
with  reference  to  the  tugs  or  their  attach- 
ment to  the  buggy. 

The  matter  of  the  twelfth  instruction  ask- 
ed by  appellants  and  refused  relating  to  the 
condition  of  appellee's  harness  and  buggy 
was  BufiSciently  covered  by  the  tenth  instruc- 
tion asked  by  the  appellants  and  given,  and 
therefore  the  refusal  to  give  the  one  under 
consideration  would  not  l>e  reversible  error. 

We  find  no  reversible  error.  Judgment  af- 
firmed. 

HADLEY,  P.  J.,  and  COMSTOCK,  RABB, 
and  WATSON,  JJ.  concur.  ROSY,  a  J.,  ab- 
sent 

(41  Ind.  A.   SS6) 

BUEKAM  et  al.  v.  KUNZ.    (No.  6,207.) 

(Appellate  Court  of   Indiana,   Division  No.  2. 
May   14,   1908.) 

Taxation— Tax  SAt.ES— Invalid  IteiD— Fobb- 
CLOSUBE  OF  Lien. 

Where  it  was  not  denied  that  B.  owned 
lands  in  a  certain  city  which  were  duly  assessed 
for  taxes  legally  levied,  that  the  taxes  were  un- 
paid and  delinqnent,  and  that  plaintiff  purchased 
the  property  as  lands  in  the  corporation  tielon^ 
ing  to  B.  and  paid  the  taxes  thereon,  but  plain- 
tiff's deed  was  ineffectual  to  convey  title  because 
the  description  was  insufficient,  the  court  was 
warranted  in  rendering  judgment  foreclosing 
plaintiff's  tax  lien. 

Appeal  from  Circuit  Ciourt,  Dearborn  Coun- 
ty ;  Geo.  B.  Downey,  Judge. 

Action  by  George  Kunz  against  Joseph  K. 
Bnrkam  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Givan  &  Glvan,  for  appellants.  Warren  N. 
Houck,  Roberts  &  Cravens,  and  Louis  B. 
Ewbank,  for  appellee. 

COMSTOCK,  J.  The  complaint  Is  In  two 
paragraphs.  The  first  alleges  that  appellee 
is  the  owner  in  fee  simple  of  the  real  estate 
described  therein,  and  that  the  defendants 
are  asserting  some  claim  adverse  to  the  title 
of  appellee,  and  asking  that  the  title  to  said 
real  estate  be  quieted.    The  second  prays 
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fbat,  sbould  appellee's  title  by  tax  deed  prove 
Invalid,  the  court  decree  foreclosure  of  ap- 
pellee's tax  lien,  and,  in  default  of  payment, 
the  real  estate  described  thereln.be  sold  and 
the  proceeds  be  subjected  to  tbe  payment  of 
said  tax  deed.  Appellants'  demurrer  to  tbe 
complaint  fcas  overruled,  and  tbe  cause  put 
at  issue  by  general  denial.  Upon  the  trial 
tbe  court  found  appellee's  tax  deed  to  be  in- 
effectual to  convey  title,  but  found  that  tbe 
lien  for  taxes,  penalties,  and  charges  amount- 
ing to  $1,149.61,  paid  by  appellee  to  the  city 
treasurer,  had  been  transferred  and  vested  in 
appellee,  and  that  he  was  entitled  to  recover 
the  same  with  subsequent  taxes  and  accruing 
interest  from  Joseph  K.  Burkam,  and  in  de- 
fault thereof  certain  described  land  alleged 
by  the  complaint  and  stated  In  the  finding  to 
be  tbe  lands  owned  by  Joseph  K.  Burkam  In 
the  <dt7  of  Lawrenceburg  should  be  sold  to 
satisfy  said  lien. 

Tbe  assignment  of  error  challenges  the  ac- 
tion of  the  court  in  overruling  appellants' 
motion  for  a  new  trial.  The  sufilclency  of 
the  evidence  cmly  Is  discussed  in  appellants' 
brief.  The  complaint  in  substance  alleges: 
That  appellee  purchased  at  a  tax  sale  certain 
city  lots  and  part  of  the  N.  W.  %  of  section 
14  and  part  of  the  N.  B.  \i  of  section  15, 
township  5,  range  1,  within  the  city  of  Lawr- 
enceburg,  bounded  by  certain  lines,  and  con- 
taining 43  acres.  The  taxes  were  duly  levied 
and  assessed  against  said  lots  as  the  property 
of  Joseph  K.  Burkam,  who  "was  the  owner 
In  fee  simple,"  that  said  taxes  remained  un- 
paid and  became  delinquent,  and  after  due 
notice  tbe  city  treasurer  sold  said  lots  to 
plaintiff  for  $1,149.11,  the  amount  of  the  tax- 
es, interest,  and  penalty.  That  plaintiff  paid 
tbe  money,  and  in  due  time  obtained  a  tax 
deed.  This  deed  is  ibade  a  part  of  tbe  com- 
plaint, and  recites  the  same  facts  as  above 
stated,  except  that  the  property  is  described 
as  tbe  city  lots  mentioned  In  tbe  deeds,  and 
also  "30  acres  of  land  in  corporation  S.  K.  ^ 
section  15  township  5  range  1  <2/i»o  S.  E.  \i 
section  15  township  6  range  1  "Aoo  of  an 
acre  all  of  the  above  property  situate  in  the 
city  of  Lawrenceburg,  Dearborn  County,  In- 
diana." The  description  in  tbe  deed  was  un- 
punctnated.  Issue  was  formed  by  general 
denial  without  any  plea  of  payment  and  er- 
ror in  the  assessment  or  error  in  description. 

Tbe  tax  deed  was  Introduced  in  evidence. 
The  evidence  showed  that  Joseph  K.  Burkam 
owned  a  tract  of  land  within  the  corporation 
IbnitB  of  Lawrenceburg,  which  lay  partly 
within  the  N.  W.  ^A  of  section  14,  and  partly 
within  the  N.  U.  ^  of  section  15,  in  township 
6,  range  1,  properly  described  by  metes  and 
bounds  recited  in  tbe  complaint,  and  contain- 
ed 43  acres.  A  deed  from  Joseph  H.  Burkam 
to  appellant  Joseph  K.  Burkham  was  intro- 
duced in  evidence  conveying  a  tract  of  land 
described  by  metes  and  bounds,  which  em- 
braced the  43  acres  described  by  the  com- 
plaint and  other  lands  lying  outside  said  cor- 
porati<m  limits.    The   tax   duplicate  shows 


that  the  30  acres  was  not  definitely  describ- 
ed therein.  The  county  surveyor  testified 
that  he  could  not  "definitely  locate  the  80 
acres  of  land  in  tbe  corporation  without  sur- 
veying all  of  the  owner's  land  In  the  corpora- 
tion limits."  It  Is  not  denied  that  Joseph 
K.  Burkam  owned  lots  and  lands  within  the 
corporation,  that  they  were  duly  assessed  for 
taxes  which  had  been  legally  levied,  that 
they  were  unpaid  and  delinquent,  and  that 
appellee  purchased  them  as  lands  in  the  cor- 
poration belonging  to  Burkam  and  paid  the 
taxes  thereon.  Upon  this  evidence  the  court 
was  warranted  in  rendering  judgment  fore- 
closing appellee's  tax  Hen.  Apart  from  tbe 
lands  described,  this  case  in  all  Its  essential 
features  Is  analogous  to  the  case  of  Holbrook 
V.  Kunz,  recently  decided  by  this  court,  and 
reported  in  83  N.  E.  730,  to  which  we  refer, 
and  which  Is  controlling  here.  To  the  cases 
cited  In  that  opinion  we  add  tbe  following: 
Travelers'  Insurance  Co.  v.  Martin,  131  Ind. 
155,  30  N.  B.  1071 ;  Peckham  v.  Mllllkan,  99 
Ind.  352;  Ball  v.  Barnes,  123  Ind.  394,  24  N. 
B.  142 ;  Brown  v.  Beeves  &  Co.,  31  Ind.  App. 
517.  68  N.  B.  604. 
Judgment  affirmed. 

HADIiBT,  P.  J.,  and  RABB,  MYERS,  and 
WATSON,  JJ.,  concur.    ROSY,  a  J,  absent. 


m  Ind.  A.  672) 

KEELY  V.  KEBLY.    (No.  6,744.) 
(Appellate  Court  of  Indiana.     May  15,  190&) 
Insane  Pebsons— Aojudication   of  Inoom- 

PETENOT— ApPEAI,   BY   PBOBEOUTINa   ATTOB- 

NEY. 

Where  a  prosecuting  attorney  appeared  and 
defended  a  proceeding  for  an  adjudication  of  in- 
competency and  for  the  appointment  of  a  guard- 
ian for  a  person  of  alleged  nnsonnd  mind  under 
Barns'  Ann.  St.  1901,  g  2715,  making  it  the 
prosecuting  attorney's  duty  to  appear  and  make 
proper  defense  and  protect  the  interests  of  such 
person,  the  prosecuting  attorney,  after  his  mo- 
tion for  a  new  trial  had  been  stricken  from  the 
files,  had  no  right  to  prosecute  an  appeal  from  a 
judgment  in  favor  of  petitioner,  there  being  no 
statutory  authority  therefor. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  27,  Insane  Persons,  i  37.] 

Appeal  from  Circuit  Court,  Hancock  Coun> 
ty ;  K.  L.  Mason,  Judge. 

Proceeding  by  Alice  Keely  for  an  adjudica- 
tion of  incapacity  and  the  appointment  of  a 
guardian  for  Frank  Keely,  an  alleged  incom- 
petent. A  judgment  was  rendered  granting 
the  relief  prayed,  and  the  prosecuting  attor- 
ney appeals.     Dismissed. 

Charles  L.  Tindall,  for  appellant 

PER  CURIAM.  On  the  4th  day  of  May, 
1907,  Alice  Keely,  appellee,  filed  in  the  office 
of  tbe  clerk  of  the  Marion  probate  court  a 
petition  for  the  appointment  of  a  guardian 
for  Frank  Keely,  alleging  that  he  was  a  per- 
son of  unsound  mind  and  incapable  of  mana- 
ging his  estate.  Whereupon  the  clerk  of  said 
Marlon  probate  court  filed  Ms  answer  to  said 
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petition  In  general  denial.  On  the  same  day, 
upon  application  of  the  appellee,  a  change  of 
venue  from  the  county  was  granted,  and  the 
cause  sent  to  Hancock  county.  The  cause 
was  submitted  for  trial  to  a  Jury,  and  a  ver- 
dict returned,  finding  that  the  appellant, 
Frank  Keely,  was  a  person  of  unsound  mind 
and  Incapable  of  managing  his  estate.  Judg- 
ment was  rendered  by  the  court  In  accord- 
ance with  said  verdict,  and  appellee,  Alice 
Keely,  appointed  ae  his  guardian. 

In  due  time  Charles  L.  T^ndall,  prosecuting 
attorney  In  and  for, the  Eighth  judicial  cir- 
cuit, presented  his  petition  for  a  new  trial  of 
the  cause,  which  over  appellee's  objection 
was  by  the  court  ordered  filed,  which  said 
motion  was  based  upon  numerous  alleged 
erroneous  rulings  of  the  court,  which  allied 
errors  were  duly  excepted  to.  Said  causes 
for  a  new  trial  were  distinctly  set  forth  in 
said  motion  for  a  new  trial,  and  said  motion 
was  duly  signed  for  the  appellant  by  said 
prosecuting  attorney.  Thereafter,  to  wit,  on 
July  1,  1007,  as  shown  by  the  transcript,  ap- 
pellant, by  said  prosecuting  attorney,  tender- 
ed to  the  court  his  bills  of  exceptions  number- 
ed 1,  2,  and  3,  setting  out  the  rulings  of  the 
court  upon  which  is  predicated  the  claim  of 
error,  each  of  which  bills  of  exception  was 
duly  signed  and  sealed  by  the  court  and  or- 
dered filed  and  made  a  part  of  the  record, 
and  each  of  which  bills  of  exception  was 
signed  and  sealed  over  the  objection  of  ap- 
pellee. Thereupon  appellee,  filed  her  verified 
.motion  to  strike  said  motion  for  a  new  trial 
from  the  files,  which  in  substance  alleged 
that  said  Alice  Keely  was  duly  appointed 
gruardian  of  the  person  and  estate  of  Frank 

Keely  on  the day  of ,  1907,  by 

said  court  after  a  trial  of  the  issues  before  a 
jury,  and  after  said  jury  had  found  that  the 
defendant  was  a  person  of  Unsound  mind; 
that  said  Frank  Keely  was  in  court  in  person 
during  the  trial  of  said  cause ;  that  the  pros- 
ecuting attorney  would  not  at  any  time  speak 
to  said  defendant  Keely,  and  did  not  consult 
said  Keely  as  to  his  defense,  and  that  Keely 
did  not  testify  in  said  cause,  and  the  said 
prosecuting  attorney  did  not  call  said  defend- 
ant, Frank  Keely,  upon  the  witness  stand  dur- 
ing the  trial;  that  said  Frank  Keely  had  not 
authorized  the  prosecuting  attorney  to  file  a 
motion  for  a  new  trial,  and  had  not  asked 
him  to  act  In  his  behalf;  that  said  Frank 
Keely  Is  a  person  of  unsound  mind,  and  is  in- 
capable of  directing  the  prosecuting  attorney 
or  any  one  else  to  take  any  steps  in  the  pros- 
ecution of  an  appeal  in  said  cause;  that  he 
did  not  at  any  time  instruct  said  prosecuting 
attorney  to  file  a  motion  for  a  new  trial,  or 
ask  him  to  act  in  any  way  for  him.  Appellee 
also  moved  the  court  orally  to  strike  from  the 


flies  the  said  bills  of  exception  numbered  1, 
2,  and  3.  On  the  5th  day  of  October,  1907, 
the  court  sustained  each  of  said  motions,  to 
each  of  which  rulings  the  appellant,  by  said 
prosecuting  attorney,  at  said  time  excited. 
On  the  19th  day  of  October,  1907,  appellant, 
by  said  prosecuting  attorney,  {wayed  an  ap- 
peal, which  was  granted,  and  the  appeal  bond 
fixed  at  $200k  surety  tendered  and  approved 
by  the  court,  and  90  days  given  to  file  said 
appeal  bond,  which  bond  was  filed  within  the 
time  given.  The  appeal  bond  was  signed, 
"Frank  Keely,  by  Charles  L.  Tindall,  Prose- 
cuting Attorney,"  and  by  the  American  Sure- 
ty Company. 

The  controlling  question  presented  is  wheth- 
er the  prosecuting  attorney  has  a  right  to 
maintain  this  appeal.  It  is  made  the  duty  of 
the  prosecuting  attorney  tn  jvoceedlngs  to  es- 
tablish unsoundness  of  mind  to  appear  for 
the  person  alleged  to  be  of  unsound  mind  in 
such  proceedings,  and  by  proper  defense  to 
protect  the  interests  of  such  person.  Bums' 
Ann.  St  1901,  S  2715.  The  statute  makes  no 
provision  for  an  appeal  by  the  prosecuting 
attorney,  and  we  are  cited  to  no  decision 
holding  that  such  ai^eal  may  be  taken.  The 
prosecutor  appeared  in  the  trial  court  and 
made  defense.  After  making  such  defense, 
which  will  be  presumed  to  have  been  a  prop- 
er one,  he  ought  not  in  the  name  merely  of 
the  defendant  be  permitted  to  prosecute  an 
appeal  from  an  adverse  Judgment  Chase  v. 
Chase,  163  Ind.  189,  71  N.'E.  485.  The  ap- 
peal so  taken  is  in  ettect  an  admission  of  the 
unsoundness  of  mind  of  the  defendant  If 
of  unsound. mind,  the  judgment  should  stand; 
if  of  sound  mind,  the  defendant  has  the  right 
and  is  the  only  person  having  the  right,  to 
appeal  therefrom.  In  resisting  the  petition 
the  prosecutor  discharged  his  duty  as  a  sworn 
officer  of  the  court,  and  when  following  the 
verdict  judgment  was  rendered,  and  a  guard- 
ian appointed  for  defendant  and  his  motion 
for  a  new  trial  stricken  from  the  files,  his 
office  ended.  The  case  of  Parker  et  al.  y. 
State  ex  rel.,  133  Ind.  263,  82  N.  E.  836,  33  N. 
E.  119,  18  L.  R.  A.  567,  is  pertinent  as  treat- 
ing of  a  kindred  question  to  tliat  here  pre- 
sented. 

As  the  record  comes  to  us,  the  defendant  is 
of  unsound  mind.  The  court  heard  the  evi- 
dence upon  which  the  judgment  was  render- 
ed, saw  the  defendant  and  beard  the  witness- 
es, and  manifestly  believed  that  the  defend- 
ant was  a  proper  subject  for  guardianship; 
that  In  the  Interest  of  the  defendant  a  new 
trial  should  be  refused.  He  was  as  much  a 
sworn  oflicer  of  the  law  as  the  prosecutor, 
and  the  prosecutor  is  not  the  proper  person 
to  ask  that  the  judgment  be  reviewed. 

Appeal  dismissed. 
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E:ftAnS  et  al.  T.  liEHMAN  et  al.    (No.  21,212.) 

(Sapreme  Conrt  of  Indiana.     May  15,  1008.) 

1.  COUBTS— TBANSFER  of  CAtJSES  FBOM  APPEL- 
LATE CkJDBT  TO  Supreme  Coubt— Petitiom 
FOB  Tkassfeb— Objection. 

An  objection  that  the  petition  upon  which 
a  cause  is  transferred  from  the  Appellate  to  the 
Supreme  Court  is  insufficient  should  be  made 
while  the  petitioA  is  pending,  and  comes  too  late 
on  application  for  rehearing  of  the  appeal  ia 
the  Supreme  Court. 

2.  Appealt— Reheabinq — Gbounds. 

The  insufficiency  of  the  petition  upon  which 
a  canse  was  transferred  from  the. Appellate  to 
the  Supreme  Coort  is  no  ground  for  a  rehearing 
in  the  Supreme  Court 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  |§  3215-3228.] 

8.  Cocbts— Tbanbi^b  of  Cause  fbom  Appel- 
late CouBT  TO  Supreme  Court— Eftect  on 
J0DOMBNT  or  Appellate  Coubt. 

Where  a  case  is  transferred  from  the  Ap- 
pellate to  the  Supreme  Conrt  under  Bums'  Ann. 
St  1908,  {  1394,  providing  for  such  a  transfer 
in  certain  cases,  the  judgment  of  the  Appellate 
Court  is  vacated,  and  the  cause  is  then  pending 
in  the  Supreme  Court  as  though  it  had  been  ap- 
pealed directly  to  that  conrt 

4.  Counties  —  County  Boabd  —  Sessions  — 

IiENOTR. 

Acts  1899,  p.  364,  c.  154.  J  50,  provides 
that  in  every  county  there  shall  be  a  regular 
session  of  the  boaid  of  county  commissioners, 
beginning  on  the  first  Monday  of  each  calendar 
month,  and  continuing  only  so  long  as  the  neces- 
sary business  of  snch  session  absolutely  re<]uire8. 
Held,  that  whether  the  necessary  business  of 
the  session  absolutely  requires  the  continuance 
of  the  session  is  a  question  for  the  determination 
of  the  board  itself; 

5.  Same  —  Recobds  —  CoBBECTTOR  Nunc  Pbo 
Tunc. 

Boards  of  county  commissioners  have  power 
to  correct  or  supply  their  records  by  nunc  pro 
tunc  entries  in  order  to  make  them  speak  the 
truth,  nnd,  as  a  general  rule,  where  a  record  has 
been  entered  nunc  pro  tunc,  it  must  be  regarded 
the  same  as  if  entered  at  the  proper  time. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Counties,  {  70.] 

6.  Same— IlEGULABiTT  or  Sessions  or  Boabd 
—Adjournments. 

A  county  board  met  in  their  regular  month- 
ly meeting  December  8.  190,5.  The  record  of  the 
proceedings  recited:  *'It  is  hereby  ordered  by 
the  board  that  they  meet  in  special  session  on 
December  15,  l!K)o.  and  the  board  adjourns  until 
court  in  course."  There  was  a  meeting  on  De- 
cember 15th,  and  Bome  action  was  taken  in  re- 
gard to  plans  for  a  courthouse.  The  caption  of 
the  proceedings  shown  by  the  record  was: 
"Commissioners'  Court  in  Regular  Session,  the 
same  being  the  15th  day  of  December,  1903." 
The  board  adjourned  until  the  following  day, 
and  aeiin  adjourned  over  Sunday  to  Monday, 
December  18th,  when  it  entered  into  a  contract 
with  plaintiffs  for  drawing  plans  for  and  super- 
intending the  erection  of  a  courthouse.  The 
board  then  adjourned  from  day  to  day  until  De- 
cember 20th,  when  it  discovered  that  the  order 
of  adjournment  of  December  8th  had  been  incor- 
rectly entered,  and  corrected  it  by  ordering  a 
new  entry  nunc  pro  tunc,  reciting  its  considera- 
tion of  the  courthouse  contract,  and  its  adjourn- 
ment to  a  regular  session  on  December  1.5th  to 
finish  the  business  pertaining  to  the  contract 
On  December  21st  the  board  again  met  pursuant 
to  adjournment,  and  approved  plaintiffs'  bond. 
Held  that  the  board,  in  the, absence  of  a  statu- 
tory provision  to  the  contrary,  had  the  power, 
at  its  regular  session,  to  adjourn  from  oay  to 
lay,  or  to  adjourn  to  meet  on  a  subaeqaent  day 
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in  that  session,  ontU  the  badness  before  It  was 
completed. 

7.  Same. 

Such  an  adjourned  meeting  operated  as  n 
continuation  of  the  former  meeting,  at  which 
the  order  of  adjournment  was  made,  and  any 
business  transacted  at  the  adjourned  meeting 
was  as  legal  as  though  transacted  at  the  meeting 
of  which  it  was  a  continuation. 

8.  Same— Power  to  Bind  Cotintt  bt  Con- 
TBACT  —  Appbopbiation— Repeal  —  Statu- 
TOBT  Pbovisions  —  "Albbadt  Appbopbi- 
ated." 

Bums'  Ann.  St.  1901,  S  5594€l,  provides 
that  no  board  of  county  commissioners  shall  bind 
the  county  by  any  contract,  etc.,  to  any  extent 
beyond  the  Timount  of  money  at  the  time  already 
appropriated  by  ordinance  for  fh?  purposes  of 
the  obligation.  A  county  council  at'  its  Sep- 
tember session  appropriated  $7,000  by  ordinance 
for  the  services  of  architects  in  connection  with 
the  building  of  a  courthouse.  At  their  October 
session  they  passed  a  resolution  repealing  the 
appropriation.  Held,  that  the  appropriation, 
having  been  made  by  ordinance,  could  be  re- 
pealed only  by  ordinance,  and  hence  the  amount 
remained  "already  appropriated"  within  the 
act,  and  the  county  commissioners,  after  the 
attempted  repeal,  had  power  to  make  a  contract 
with  architects  relating  to  the  construction  of 
a  courtboDse,  to  the  extent  of  the  appropriation. 

On  petition  tor  rehearing  (petltiona  In  two 
cases  beard   together).     Petition  oyerruled. 
For  former  decisions,  see  83  N.  E.  714. 

JORDAN,  J.  Appellant  in  this  case  and 
also  appellant  In  the  appeal  of  Macy  r.  Board 
of  Commissioners  of  Mionii  County  (No.  21,- 
213)  83  N.  E.  718,  have  each  petitioned  for 
a  rehearing  in  the  respective  cases.  They 
unite  in  a  joint  presentation  of  the  reasons 
and  arguments  for  a  rehearing.  Hence  the 
questions  as  the  same  are  herein  determined 
upon  the  petition  now  under  consideration 
win  control  In  Macy  v.  Board,  etc.,  supra. 
Appellant  expressly  waives  the  reconsidera- 
tion of  the  constitutional  validity  of  the  act 
of  1899,  "concerning  the  construction  of  court- 
houses," and  predicates  bis  right 'to  a  re- 
hearing, first,  upon  the  ground  that  we  erred 
In  sustaining  the  petition  of  appellee  to 
transfer  the  cause  from  the  Appellate  to  the 
Supreme  C!ourt  under  the  second  subdivision 
of  section  1337J,  Bums'  Ann.  St  1901  (section 
1394,  Burns'  Ann.  St  1908);  second,  pn  the 
omission  or  failure  of  the  court  to  decide  cer- 
tain propositions  at  the  former  hearing.  We 
take  up  these  questions  In  their  order. 

Counsel  argue  that  the  petition  filed  by 
appellee  to  transfer  the  case  from  the  Ap- 
pellate Court  was  insufficient,  for  the  rea- 
son that  it  did  not  state  the  particular 
ground  or  grounds  relied  upon  for  transfer. 
If  this  were  true,  then  appellant  should  have 
raised  that  objection  while  the  petition  for 
transfer  was  pending.  It  Is  too  late  now  to 
make  the  objection,  and,  in  no  event,  could 
any  deficiency  In  the  i)etitIon  to  transfer 
the  case  afford  appellant  ground  for  a  re- 
hearing. In  passing,  however,  we  may  say 
or  suggest  that  the  petition  in  question  as- 
signed as  grounds  for  transfer,  first,  that  the 
opinion  of  the  Appellate  Court  contravened 
a  ruling  precedent  of  tho  Supreme  Court; 
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second,  tbat  a  new  question  of  law  was  in- 
volved and  decided  erroneously.  The  peti- 
tion further  stated  that,  "for  more  particular 
statements  of  grounds  relied  upon,  appel- 
lees make  the  following  statement"  Fol- 
lowing this  a  part  of  the  opinion  of  the 
Appellate  Court  was  set  oat  to  disclose 
wherein  ruling  precedents  of  the  Supreme 
Court  had  been  contravened,  etc.  An  ex- 
amination of  the  opinions  given  by  the  Ap- 
pellate Court  in  the  decision  of  this  cause, 
both  at  the  original  bearing  and  upon  the 
petition  for  rehearing,  fully  disclosed  tbat 
ruling  precedents  of  the  Supreme"  Court  had 
been  contravened.  The'  cause  was  trans- 
ferred, not  for  the  purpose  of  overthrowing 
the  statute  Involved  because  of  its  invalidity, 
but  for  the  reason  tbat  the  opinions  of  the 
Appellate  Court  contained  wrong  declara- 
tions of  legal  principles  upon  the  point  or 
points  therein  decided,  declarations  which 
contravened  ruling  decisions  or  precedents 
of  the  Supreme  Court  Barnett  v.  Bryce 
Furnace  Co.,  157  Ind.  572,  62  N.  B.  6;  Craig 
v.  Bennett,  158  Ind.  9,  62  N.  E.  273;  Klein 
V.  Nugent  Gravel  Co.,  162  Indi  509,  70  N.  E. 
801.  When  the  case  was  transferred,  the 
Judgment  of  the  Appellate  Court  was  vacat- 
e<3,  and  the  cause  was  then  pending  in  the 
Supreme  Court  in  like  manner  and  to  all 
intents  and  purposes  as  though  it  bad  been 
appealed  directly  to  the  latter  court 

The  two  questions  which  counsel  for  ap- 
I>ellant  assert  were  passed  at  the  former 
hearing  without  being  given  consideration 
are:  First,  that  the  contract  for  the  prepa- 
ration of  the  plans  and  drawings  for  the  new 
courthouse  between  the  board  of  commission- 
ers of  Miami  county  and  Lehman  and  Schmitt 
(appellees  herein),  was  entered  into  on  De- 
cember 18,  1905,  at  a  time  when  the  board 
was  not  lawfully  In  session.  The  second 
question  'relates  to  the  validity  and  avail- 
ability of  approprlaHons  made  by  the  coun- 
ty council.  Under  the  contract  made  on 
December  18,  1905,  between  the  county  board 
of  commissioners  and  appellees  in  regard  to 
their  fees  and  services  as  architects,  the  al- 
lowance of  $2,550  to  appellees  was  made  by 
the  board  of  commissioners  on  February  5, 
1906.  From  the  order  of  the  board  making 
this  allowance  appellant  Kraus  appealed  to 
the  circuit  court,  and  from  the  Judgment  of 
the  latter  he  appealed  to  the  Appellate  Court. 
Upon  the  question  that  at  the  time  the  board 
made  the  contract  with  appellees  it  was  not 
legally  in  session,  the  following  are  the  ma- 
terial facts  as  disclosed  by  the  record:  On 
December  8,  1905,  the  board  of  commission- 
ers of  Miami  county  was  holding  its  regular 
December  session,  as  authorized  by  section 
50  of  an  act  "concerning  county  business." 
Acts  1809,  p.  364.  c.  154.  This  latter  section 
provides  that  "in  every  county  in  this  state 
there  shall  be  a  regular  session  of  the  board 
of  county  commissioners,  beginning  on  the 
first  Monday  of  each  calendar  month,  and 
continuing  only  so   long   as  the  necessary 


business  of  such  session  absolutely  requires." 
On  said  8th  day  of  December  the  record  of 
the  board's  proceedings,  as  entered  by  the 
county  auditor,  recites:  "It  Is  hereby  or- 
dered by  the  board  tbat  they  meet  In  special 
session  on  December  15,  1905,  and  the  board 
adjourns  untU  court  In  course."  It  appears 
that  the  board  again  convened  on  December 
15,  1905,  and  some  action  was  taken  in  re- 
gard to  the  plans  for  the  new  courthouse. 
The  caption  of  Its  proceedings,  as  shown  by 
the  record  entered  on  the  latter  day.  Is: 
"Commissioners'  Court  in  Regular  Session, 
the  same  being  the  15th  day  of  December, 
1905."  The  record  further  discloses  that 
after  convening  on  Friday,  the  15th  day  of 
December,  the  board  adjourned  until  the  fol- 
lowing day,  December  16th.  On  the  latter 
day  the  board  met  and  adjourned  over  Sun- 
day, or  until  Monday,  December  18,  1905. 
At  the  meeting  on  this  latter  date,  the  board 
and  appellees  entered  Into  the  contract  in 
controversy  for  the  preparation  of  the  draw- 
ings and  plans  for  the  courthouse,  and  for 
superintending  its  construction.  Appellees, 
according  to  this  contract,  were  to  be  paid 
for  their  fees  and  services  by  a  percentage 
as  therein  fixed  and  provided.  The  board 
again  adjourned  from  day  to  day  until  De- 
cember 20,  1905.  At  this  meeting  the  board 
appears  to  have  discovered  that  the  order  of 
adjournment  on  December  8,  1905,  had  been 
Incorrectly  entered,  and,  for  the  reasons  as 
stated,  it  corrected  the  same  by  ordering 
that  the  entry  of  the  proceedings  had  on 
said  8th  day  of  December,  1905,  and  the  ad- 
journing order  as  made  on  tbat  day  be  en- 
tered nunc  pro  tunc  as  follows :  "The  board, 
having  under  consideration  of  the  matter  of 
the  contract  with  Lehman  and  Schmitt,  ar- 
chitects, for  the  new  courthouse,  and  not  be- 
ing fully  advised  in  said  matter,  for  the 
purpose  of  fully  Investigating  said  Lehman 
and  Schmitt,  now  adjourn  the  present  De- 
cember term  until  December  15,  1905.  It  Is 
therefore  now  ordered  that  the  board  meet 
in   regular  session  again  on  December  15, 

1905,  to  finish  the  business  now  under  con- 
sideration pertaining  to  the  said  contract 
with  Lehman  and  Schmitt"  On  December 
21st  the  board  again  convened  pursuant  to 
adjournment  and  approved  the  bond  of  ap- 
pellees. The  insistence  of  counsel  for  ap- 
pellant Is  that  the  contract  between  the  coun- 
ty and  appellees,  entered  into  on  December 
18,  1905,  at  the  meeting  of  the  board  of 
commissioners  held  on  that  day,  was  void 
for  the  reasons,  first  that  "the  board  of 
commissioners,  having  adjourned  on  Decem- 
ber 8,  1903,  'until  court  in  course,'  was  with- 
out power  to  reconvene  for  any  purpose 
whatever  until  the  first  Monday  in  January, 

1906,  unless  reconvened  by  the  auditor;  sec- 
ond, tbat  the  order  of  the  board  on  Decem- 
ber 8,  1905,  that  It  ineet  In  special  session 
December  15,  1905,  was  inoperative  and  void ; 
third,  because  under  section  50  of  the  county 
reform  law  the  monthly  session  of  the  board 
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terminates  with  Its  adjournment  ■without 
day,  and  continues  only  so  long  as  the  neces- 
sary business  of  such  session  absolutely  re- 
quires." 

It  must  be  remembered  that  appellant  does 
not  make  a  direct,  but  a  collateral,  attack  on 
the  proceedings  and  order  of  the  board  of 
commissioners.  There  is  nothing  going  to 
show  that  the  sessions  or  meetings  of  the 
board  in  controversy  were  held  in  defiance  of 
law.  The  December  regular  session  or  term 
of  the  board  of  commissioners  of  Miami  coun- 
ty, under  section  5594el,  Bums'  Ann.  St 
1901,  might  have  be«i  continued  until  the 
close  of  that  month,  provided  the  necessary 
business  of  the  session  absolutely  required. 
As  to  whether  the  necessary  business  before 
the  board  required  the  continuance  of  the 
term  until  the  close  of  the  month  was  a  ques- 
tion for  the  determination  of  the  board.  It  is 
disclosed  by  the  nunc  pro  tunc  entry  that, 
during  the  regular  December  session  on  the 
8th  day  of  that  month,  the  board  adjourned 
to  meet  again  In  regular  session  on  December 
15th,  and  that  thereafter  successive  adjourn- 
ments or  recesses  were  ordered  by  the  board 
from  day  to  day  until  December  21,  1905. 
Appellant's  counsel  apparently  place  much 
stress  upon  the  entry  made  by  the  county 
auditor  on  December  8th,  showing  that  It  was 
ordered  by  the  board  that  it  meet  In  special 
session  on  December  15,  1905,  and  that  the 
board  then  adjourn  "until  court  in  course." 
This  entry  It  appears  was  not  right,  and  was 
corrected,  as  shown,  by  the  nunc  pro  tunc  en- 
try ordered  by  the  board  for  the  purpose  of 
making  the  record  of  Its  proceedings  speak 
the  truth.  Consequently,  so  far  as  the  ques- 
tions Involved  in  this  case  ere  concerned,  this 
Incorrect  entry  Is  of  no  material  influence  or 
^ect,  for  It  win  be  seen  that  the  record  of 
the  board  of  commissioners  as  corrected  and 
entered  nunc  pro  tunc  disclosed  that  the 
board  on  December  8, 1905,  adjourned  to  meet 
on  December  15,  1905,  not  In  special  session, 
but  In  regular  session,  to  complete  the  busi- 
ness under  consideration  pertaining  to  the 
matter  of  the  employment  of  appellees.  It  is 
well  settled  that  boards  of  county  commission- 
ers possess  the  power  to  correct  or  supply 
their  records  by  nunc  pro  tunc  entries  in  or- 
der to  make  them  speak  the  truth.  Tombough 
V.  Orogg,  146  Ind.  99,  44  N.  E.  994 ;  Everett 
V.  Deal,  148  Ind.  90,  47  N.  E.  219.  It  was  for 
this  purpose  that  the  board  exercised  the 
power  of  ordering  the  nunc  pro  tunc  entry 
as  it  did.  As  a  general  rule,  where  a  record 
has  been  entered  nunc  pro  tunc,  it  must  be 
accepted  and  regarded  to  the  same  extent  as 
though  It  had  been  entered  at  the  proper 
time.  Ijeonard  v.  Broughton,  120  Ind.  536, 
22  N.  E.  731,  16  Am.  St  Rep.  347;  Mayer  v. 
Haggerty,  138  Ind.  628,  38  N.  E.  42;  City  of 
New  Albany  v.  Bndres,  143  Ind.  192,  42  N. 
B.  683,  and  authorities  there  cited.  Looking 
to  and  considering  the  nunc  pro  tunc  entry 
herein,  it  Is  made  manifest  that  the  board  of 
commissioners  on  December  15, 1905,  met  pur- 


suant to  its  order  of  adjournment,  and  was 
lawfully  In  regular  session  on  the  latter  date, 
and  also  in  December  18, 1905.  The  board,  In 
the  absence  of  some  statutory  provision  to  the 
contrary,  bad  the  power  at  its  regular,  session 
or  term  to  adjourn  from  day  to  day  or  to  ad- 
journ to  meet  on  a  subsequent  day  in  such 
term  until  the  business  l>efore  it  was  com- 
pleted. Board  of  Commissioners  v.  Brown, 
28  Ind.  101 ;  7  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  982,  and  authorities  there  cited;  11 
Cyc.  S9t,  and  authorities  there  cited.  Such 
an  adjourned  meeting  operates  as  a  continua- 
tion of  the  former  meeting  of  the  tH)ard  at 
which  the  order  of  adjournment  Is  made,  and 
any  business  transacted  at  such  adjourned 
meeting  is  as  legal  as  though  It  had  been 
transacted  at  the  meeting  or  session  of  which 
It  Is  a  continuation.  Stockton  v.  Powell,  29 
Fla.  1,  10  South.  688,  15  L.  R.  A.  42,  52; 
Butterfleld  v.  Trelchler,  113  Iowa,  328,  85  N. 
W.  19;  Town  of  WatervUle  v.  County  Com- 
missioners, 59  Me.  80;  11  Cyc.  396.  It  fol- 
lows under  the  facts  and  the  law  applicable 
thereto  that  toe  board  of  commissioners  of 
Miami  county  was  legally  convened  In  regu- 
lar session  on  December  18,  1905,  at  which 
time  the  contract  In  controversy  was  entered' 
into  between  the  county  and  appellees,  and 
the  contract  cannot  be  said  to  be  Impressed 
with  any  invalidity  upon  the  ground  that  the 
board  was  not  lawfully  in  session  at  the  time 
it  was  executed. 

lu  respect  to  the  second  question  raised  by 
appellant,  in  regard  to  the  Invalidity  of  the 
appropriation  made  by  the  county  council  of 
Miami  county,  briefly  it  may  t>e  said  that  it 
appears  that  at  the  regular  September  ses- 
sion, 1905,  of  the  county  council,  upon  esti- 
mates made  by  the  board  of  commissioners, 
appropriations  were  properly  made  by  ordi- 
nance for  the  construction  of  the  new  court- 
house, and  authority  was  also  granted  for  the 
borrowing  of  money  for  that  purpose  and  for 
the  issuing  of  tlie  bonds  of  the  county.  Among 
these  appropriations  was  one  for  the  sum  of 
$7,000  for  the  payment  of  the  fees  and  serv- 
ices of  architects  in  relation  to  the  building 
of  the  courthouse.  This  appropriation  was 
made  available  for  the  year  1906.  At  a  spe- 
cial or  called  session  of  the  county  council  in 
October,  1005,  an  attempt  appears  to  have 
been  made  by  that  body  to  annul  or  repeal, 
by  a  mere  resolution,  that  part  of  the  ordi- 
nance appropriating  said  $7,000.  It  Is  settled 
that  the  ordinance  appropriating  the  $7,000, 
adopted  by  the  council  at  Its  September  ses- 
sion, could  not  be  rei^ealed  by  passing  a  reso- 
lution, as  was  done  by  the  county  council.  If 
the  council  had  the  power  to  rescind  or  repeal 
this  ordinance  at  Its  special  session  held  in 
October,  it  could  exercise  such  power  only 
by  an  ordinance,  and  not  by  a  resolution. 
Swindell  v.  State,  143  Ind.  153,  163,  42  N.  E. 
528,  35  L.  R.  A.  50;  Chicago,  etc.,  R.  Co.  v. 
Town  of  Salem,  1C6  Ind.  71,  76,  76  N.  E.  6?1, 
and  authorities  there  cited;  Ristlne  v.  Clem- 
ents, 31  Ind.  App.  338,  340,  66  N.  E.  924.    It 
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Jollowa,  therefore,  that  the  attempt  of  the 
council  to  repeal  bj  resolution  the  appropria- 
tion of  $7,000  was,  for  the  reasons  herein 
stated,  InetTectual  and  of  no  ayall,  and  the 
amount  of  $7,000  so  appropriated  by  the  coun- 
cil stood  on  the  18th  day  of  December,  1905, 
at  which  time  the  contract  In  question  was 
made,  to  the  extent  of  that  amount,  as  an 
appropriation  already  made,  within  the  mean- 
ing of  section  55&lel,  supra,  by  the  council 
for  the  payment  of  the  fees  and  services  of 
architects  arising  out  of  and  In  relation  to 
the  construction  of  the  courthouse,  and  was 
arallable  to  the  amount  thereof  for  such  pur- 
Ijose  on  the  5th  day  of  February,  1906,  the 
time  the  allowance  of  $2,550  upon  the  con- 
tract was  made  to  appellees  by  the  board  of 
commissioners.  Board  t.  Mowbray,  160  Ind. 
10,  66N.  E.  46. 

Counsel  assail  the  validity  of  the  additional 
appropriation  of  $14,000,  made  at  the  said 
fecial  session  -of  the  county  council  which 
was  to  be  available  In  1905,  but  it  Is  not  es- 
sential that  we  enter  Into  a  consideration  of 
their  objections  interposed  to  this  latter  ap- 
propriation, for,  as  we  view  the  question,  so 
far  as  this  case  is  concerned,  the  contract  in 
°  controversy  is  at  least  a  valid  obligation,  un- 
der section  5594el,  Bums'  Ann.  St,  supra,  to 
the  extent  of  the  appropriation  of  $7,000. 
Board  v.  Mowbray,  supra.  We  are  satisfied 
upon  the  consideration  of  all  of  the  material 
questions  or  points  Involved  in  this  cause 
that  appellant  has  failed  to  maintain  his  ap- 
peal. 

Petition  for  rehearing  Is  overruled. 

(42  Ind.  App.  636) 

PHCBNIX   ACCIDENT  &   SICK   BENEFIT 

ASS'N  V.  STIVER.    (No.  6,138.)i 
(Appellate  Court  of  Indiana.     May  15,  1008.) 

1.  APPKAt— Recor[>— Ckbtifioation. 

At  the  close  of  the  evidence  the  first  and 
third  paragraphs  of  the  complaint  were  with- 
drawn, plaintiff  resting:  his  riirht  to  recover  on 
the  Becorni  paragraph  alone.  The  case  had  been 
transferred  from  the  Delaware  to  the  Randolph 
circuit  court  on  change  of  venue,  and  the  clerk 
of  the  Delaware  court  certified  that  the  tran- 
script contained  full,  true,  and  complete  copies 
of  all  papers  and  records  in  the  case.  In  the 
transcript  on  appeal  to  the  Court  of  Appeals, 
there  was  a  proper  order  book  entry  of  the  filing 
of  the  transcript  from  the  Delaware  court  and  a 
copy  of  the  same,  except  that  the  pnpers  were 
not  set  ont  therein  in  full  and  immediately  fol- 
lowing was  a  copy  of  the  complaint  and  demur- 
rers certified  by  the  clerk  of  the  Randolph  court 
as  being  full,  true,  and  complete  copies  of  the 
original  papers.  Held  that,  under  such  certifi- 
cate the  second  paragraph  of  the  complaint  and 
the  demurrer  thereto  were  properly  authenti- 
cated and  were  reviewable. 

2.  iNsnBAKCB— "Accident"— What  Constx- 

TUTES. 

An  accident  within  a  policy  of  accident  in- 
surance is  an  event  which  takes  place  without 
one's  foresight  or  expectation,  and  which  pro- 
ceeds from  an  unknown  cause,  or  an  unusual 
effect  of  a  known  cause  not  within  the  expecta- 
tion of  the  person  injured. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  |  1102. 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  62,  71;   vol.  8,  p.  7500.1 


3.  Samk. 

Where  insured  was  stabbed  by  an  Insane 
person  while  Insured  was  on  a  public  highway 
on  his  way  from  a  neighbor's  premises  to  his 
own  borne,  which  stabbing  was  without  provoca- 
tion, wholly  unexpected  and  unforeseen  by  de- 
ceased, and  resulted  in  his  death,  it  constituted 
an  accident  within  the  terms  of  a  policy  insur- 
ing deceased  against  death  from  in}urie8  result- 
ing solely  and  exclusively  from  external  violent 
and  accidental  means. 

4.  Same— Final  Phoop— Waiver. 

Where  a  policy  provided  for  notice  of  In- 
jury or  death  within  10  days,  and  for  final 
proofs  on  blanks  furnished  by  insurer  within  2 
months,  insurer's  failure  to  furnish  the  blanks 
in  time  for  the  final  proofs  to  be  made  after 
timely  notice  of  insured's  death  constituted  a 
waiver  of  the  condition  requiring  them. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig;. 
vol.  28,  Insurance,  |  1387.] 

6.  Appeai/— Necessity  of  Exceptiors  —  Re- 
view. 

An  objection  that  plaintiff's  request  for  an- 
swers to  Interrogatories  was  submitted  to  the 
jury  alon^  with  the  interrogatories  was  not  re- 
viewable, m  the  absence  of  an  exception  reserved 
thereto  in  the  trial  court. 

Appeal  from  Circuit  Court,  Randolph 
County ;  Jno.  W.  Macy,  Judg& 

Action  by  Eliza  Stiver  against  the  Phcenix 
Accident  &  Sick  Benefit  Association.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

James  W.  Brlssey  and  John  E.  Ethell,  for 
appellant  Thompson  &  Thompson,  for  ap- 
pellee. 

WATSON,  J.  Appellee,  beneficiary  In  an 
accident  insurance  policy  Issued  to  her  hus- 
band, sued  appellant  to  recover  the  amount 
of  the  policy  due  by  reason  of  the  accidental 
death  of  the  Insured.  There  was  a  trial  by 
Jury,  resulting  In  a  verdict  for  appellee  with 
damages  in  the  sum  of  $300,  upon  which 
judgment  was  rendered.  The  first  and  third 
paragraplis  of  the  complaint  were  withdrawn 
after  the  evidence  was  in,  and  the  case  Is  be- 
fore this  court  on  the  second  paragraph 
alone. 

The  errors  assigned  and  discussed  In  the 
briefs  are  (1)  overruling  the  demurrer  for 
want  of  facts  to  the  second  paragraph  of 
tbe  complaint;  (2)  overruling  the  motion  for 
Judgment  for  appellant  on  the  interrogatories 
and  answers  thereto  notwithstanding  the 
general  verdict;  (3)  overruling  the  motion  for 
a  new  trial,  for  the  reason  the  trial  court 
submitted  to  the  Jury  appellee's  request  for 
answers  along  with  the  Interrogatories.  Tbe 
question  has  been  raised  as  to  whether  the 
second  paragraph  of  the  complaint  and  the 
demurrer  thereto  are  properly  before  this 
court  for  consideration.  "The  contention  is 
that  since  said  paragraph,  with  tbe  demurrer 
thereto,  was  not  set  out  in  the  copy  of  the 
transcript  from  the  Delaware  circuit  court, 
from  which  a  change  of  venue  was  taken  to 
the  Randolph  circuit  court,  no  question  Is 
presented.  The  clerk  of  the  Delaware  cir- 
cuit court  certified  that  said  transcript  con- 
tained "full,  true,  and  complete  co|iie8  of  aJI 


>  Rehearing  deniad.    Transfer  to  Supreme  Court  denied. 
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the  papers  add  entries  In  said  cause."  In 
the  transcript  to  this  court  there  Is  a  proper 
order  book  entry  of  the  filing  of  the  tran- 
script from  the  Delaware  circuit  court  and  a 
copy  of  the  same,  except  that  the  various  pa- 
pers are  not  set  cnt  In  full  therein.  Imme- 
diately following,  in  the  transcript  submitted 
for  our  consideration,  is  a  copy  of  the  com- 
plaint and  the  demurrers  to  the  separate  par- 
agraphs thereof,  certified  to  by  the  clerk  of 
the  Randolph  drctUt  court  as  being  "full, 
true,  and  complete  copies"  of  the  original 
papers.  The  latter  certification  authenti- 
cates said  proceedings  to  this  court,  and 
hence  It  is  proper  to  consider  said  second 
paragraph.  It  may  be  said  that  no  question 
is  raised  as  to  the  correctness  of  the  certified 
copy. 

The  complaint  is  attacked  for  falling  to  al- 
lege facts  sufficient  to  show  that  the  death 
of  the .  Insured  was  accidental  within  the 
meaning  of  the  terms  of  the  policy.  The 
complaint  contains  a  complete  copy  of  the 
policy.  The  terms  of  such  policy  and  the 
allegations  of  the  complaint  material  to  this 
question  are,  in  substance,  as  follows:  Ap- 
pellant insured  Henry  Stiver,  husband  of  ap- 
pellee^ "against  loss  of  time  resulting  from 
bodily  injury  caused  solely  and  exclusively 
by  external,  violent  and  accidental  means,  of ' 
which  there  are  external  and  visible  marks 
on  the  body."  If  death  should  result  from 
such  Injuries  alone  within  three  months  from 
the  date  of  any  accident,  the  association  was 
to  pay  $300  to  ESiza,  wife  of  the  insured,  it 
surviving.  On  August  15,  1004,  Henry  Stiver 
was  cat  and  stabbed  by  one  Henry  Lowen- 
Bteln.  The  cutting  and  stabbing  was  without 
warning  to  the  insured,  and  -without  provoca- 
tion. It  occurred  on  a  public  highway  in 
Muncie,  Delaware  county,  Ind.,  while  Stiver 
was  walking  from  the  home  of  one  John  Lan- 
genbach  to  bis  own  home,  and  from  the  ef- 
fects'of  which  be  diedl  At  the  time  said 
accident  occurred  Stiver  was  engaged  in  no 
assault  upon  Lowensteln,  nor  in  any  affray, 
nor  In  committing  any  unlawful  act.  The  as- 
sault and  stabbing  was  entirely  without 
warning  to  the  insured,  wholly  unexpected, 
unforeseen,  and  accidental,  and  without  the 
design  or  consent  of  decedent.  Liowensteln 
was  at  the  time  Insane,  and  his  acts  were 
unintentional.  The  complaint  then  specifical- 
ly denies  that  the  death  of  the  insured  was 
due  to  any  of  the  causes  which,  by  the  terms 
of  the  policy,  would  render  the  same  void. 

A  definition  of  death  by  accidental  means 
within  the  meaning  of  accident  policies  has 
been  clearly  enunciated  in  the  case  of  Ripley 
▼.  Railway  Passengers'  Assurance  Co.,  20 
Fed.  Cas.  823  (Xo.  11,854);  2  Blgelow  Ins. 
Gas.  738.  The  policy  la  that  case  Insured 
against  death  by  accident  while  traveling  by 
public  or  private  conveyance.  The  Insured 
was  attacked  and  robbed  while  walking  from 
a  certain  town,  where  he  had  disembarked 
from  a  steamboat,  to  his  home.  Death  result- 
ed from  the  injuries  received  in  the  attack. 


It  is  true  that  It  was  not  necessary  to  the  de- 
cision of  the  case  to  define  the  term  acciden- 
tal death.  In  fact,  the  decision  rested  on 
the  ground  that  the  Injuries  were  not  receiv- 
ed while  traveling  as  prescribed  in  the  policy, 
but  the  doctrine  there  stated  has  been  gen- 
erally followed.  The  court  said:  "The  in- 
juries were  effected  by  violence,  but  was 
there  any  accident?  Mr,  Webster  defines 
'accident'  to  be  an  event  that  takes  place 
without  one's  foresight  or  expectation,  an 
event  which  proceeds  from  unknown  cause, 
or  an  unusual  effect  of  a  known  cause,  and 
therefore  not  expected;  chance,  casualty,  con- 
tlngency^  unexpectedly  happening  by  chance, 
unexpectedly  taking  place,  not  according  to 
the  usual  course  of  things.  Perhaps  in  a 
strict  sense,  any  event  which  is  brought 
about  by  design  of  any  person  is  not  acci- 
dent, because  that  which  lias  accomplished 
the  intention  and  design,  and  is  expected,  is 
a  foreseen  and  foreknown  result,  and  there- 
fore not  strictly  accident  Xet  I  am  persuad- 
ed this  contract  should  not  be  interpreted  so 
as  thus  to  limit  its  meaning,  for  the  event 
took  place  unexpectedly,  and  without  design 
on  Ripley's  part.  It  was  to  him  a  casualty^ 
and  in  the  more  popular  and  common  ac- 
ceptation of  the  word  'accident,'  If  not  in  its 
precise  meaning,  incliides  any  event  which 
takes  pl^ce  without  the  foresight  or  expecta- 
tion of  the  person  acted  upon  or  affected  by 
the  event.  •  •  ♦  I  think  In  construing 
a  policy  of  insurance  against  accident,  issued 
to  all  sorts  of  people,  a  majority  of  whom  do 
not,  as  the  company  well  know,  nicely  weigh 
the  meaning  of  words  and  terms  used  In  it, 
courts  are  called  upon  to  interpret  the  con- 
tract as  a  large  class  not  versed  in  lexico- 
logy are  sure  to  regard  Its  terms  and  scope. 
That  which  occurs  to  them  unexpectedly  Is 
by  them  called  'accident'  The  company  fix 
the  terms  of  the  contract,  and  are  to  be  held, 
in  the  absence  of  plain  and  unequivocal  ex- 
ceptions, to  Intend  what.  In  popular  accepta- 
tion, the  insured  party  is  likely  to  under- 
stand by  its  terms."  In  the  case  of  American 
Accident  Co.  v.  Carson,  99  Ky.  441,  36  S.  W. 
169,  34  L.  R.  A.  301,  50  Am.  St  Rep.  473,  one 
Carson  was  shot  by  one  Burton  intentionally, 
but  without  provocation  on  the  part  of  Car- 
son and  unforeseen  by  him.  It  was  alleged 
that  the  shooting  was  "wanton,  causeless,  un- 
provoked, and  unexpected  by  him  (Carson)." 
The  question  arose  on  a  demurrer  to  the  com- 
plaint The  court  said:  "If,  as  to  the  per- 
son injured,  the  injury  was  unforeseen,  un-. 
expected,  not  brought  about  through  his 
agency  designedly,  or  was  without  his  fore- 
sight, or  was  a  casualty  or  mishap  not  in- 
tended to  befall  him,  then  the  occurrence 
was  accidental,  and  the  injury  one  infiicted 
by  accidental  means,  within  the  meaning  of 
such  policies."  The  case  of  Lovelace  v. 
Travelers'  Protective  Ass'n,  126  Mo.  104,  28 
S.  W.  877,  30  L.  R.  A.  209,  47  Am.  St  Rep. 
638,  was  very  similar  in  its  facts  to  the  case 
at  bar.    In  that  case  the  insured,  who  was 
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a  guest  at  a  hotel,  was  shot  and  killed  while 
engaged  In  a  fight  caused  by  his  trying  to 
eject  from  the  oflSce  of  such  hotel  an  unruly 
and  boisterous  person  who  was  creating  a 
disturbance.  The  guest  was  not  requested  or 
authorized  by  the  proprietor  of  the  hotel  to 
eject  the  unruly  one.  The  court  held  that 
the  death  of  the  insured  was  accidental  with- 
in the  meaning  of  the  policy.  For  further 
cases  supporting  the  above  doctrine  as  to 
what  constitutes  accident,  see  Supreme  Coun- 
cil, etc.,  T.  iGarrlgus,  104  Ind.  133,  3  N.  E. 
818,  64  Am.  Rep.  298;  Warner  v.  Accident 
Ass'n,  8  Utah,  431,  32  Pac.  696;  Richards  v. 
Travelers'  Ins.  Co.,  89  Cal.  170,  26  Pac.  762, 
23  Am.  St  Rep.  455;  Insurance  Co.  v.  Ben- 
nett, 90  Tenn.  256,  16  a  W.  723,  25  Am.  St 
Rep.  685;  Hutchcraft's  Ex'r  v.  Travelers' 
Ins.  Co.,  87  Ky.  300,  8  S.  W.  570,  12  Am.  St 
Rep.  484;  Fidelity  &  Casualty  Co.  v.  John- 
son, 72  Miss.  333.  17  South.  2,  30  L.  R.  A. 
206;  Railway,  etc.,  Ass'n  v.  Drummond,  56 
Neb.  235,  76  N.  W.  562 ;  1  Am.  &  Eng.  ESicy. 
of  Law  (2d  Ed.)  p.  294,  and  notes.  The  aver- 
ments of  the  complaint  allege  an  event  clear- 
ly coming  within  the  above  rule.  It  Is  aver- 
red that  the  insured  was  stabbed  by  an  in- 
sane person,  while  he,  the  insured,  was  on  a 
public  highway  on  his  way  from  a  neighbor's 
premises  to  his  own  home;  that  the  stabbing 
from  which  death  resulted  was  without  prov- 
ocation, and  wholly  unexpected  and  unfore- 
seen by  the  deceased.  These  facts  are  suffi- 
cient to  withstand  the  demurrer. 

The  objection  is  also  made  that  the  com- 
plaint does  not  show  that  the  alleged  waiver 
by  appellant  of  proof  by  appellee  of  the  in- 
sured's death  occurred  within  the  time  when, 
according  to  the  terms  of  the  policy,  such 
proof  should  have  been  made.  The  policy 
provides  that  notice  of  sicliness,  injury,  or 
death  for  which  a  claim  is  to  be  made  under 
such  policy  shall  be  given  in  writing  to  the 
auditor  at  the  home  office,  Benton  Harbor, 
Mich.,  with  full  particulars  thereof.  Failure 
to  give  such  notice  within  10  days  of  the  date 
of  the  injury  shall  Invalidate  all  claims  un- 
der the  policy.  Further,  unless  afllrmative 
and  final  proofs,  containing  answers  under 
oath  to  questions  In  blank  furnished  by  the 
association,  are  sent  to  the  association  with- 
in two  months  from  the  date  of  the  death  of 
the  Insured,  all  claims  based  thereon  shall  be 
forfeited.  The  complaint  alleges  that  within 
10  days  after  the  death  of  the  Insured,  on  or 
before  August  25,  1904,  appellee  gave  appel- 
lant notice  and  proof  of  such  death  at  said 
home  oflSce  to  appellant's  auditor;  that 
though  requested  to  do  so  by  appellee,  appel- 
lant "wholly  and  absolutely  failed"  to  fur- 
nish blanks  for  the  required  final  proof.  Ap- 
pellant does  not  challenge  the  sufficiency  of 
the  notice  given  by  appellee,  nor  that  it  was 
given  in  time.  By  the  terms  of  the  policy 
final  proof  of  the  death  of  the  insured  was 
to  be  made  within  two  months  of  his  death, 
but  this  duty  depended  upon  a  prior  condition 
to  be  performed  by  appellant,  namely,  to  fur- 


nish the  proper  blanks  for  such  proof.  Con- 
sequently, if  appellant  should  see  fit  to  re- 
fuse or  neglect  to  supply  such  blanks  within 
the  stipulated  time  after  it  has  received  due 
notice  and  proof  of  the  particulars  of  the 
death,  it  has  waived  the  right  to  insist  upon 
the  final  proof  as  a  condition  precedent  to  a 
right  to  recover  on  the  policy.  Covenant  Mut. 
Ben.  Ass'n  v..  Spies,  114  111.  463,  2  N.  E.  482; 
Nat  Masonic  Ace.  Ass'n  t.  Seed,  95  111.  App. 
43;  Dial  v.  Valley  Mut  Life  Ass'n,  20  S.  C. 
561,  8  S.  E.  27;  Pray  v.  Life  Indemnity  & 
Security  Co.,  104  Iowa.  114,  73. N.  W.  485; 
McClure  v.  Supreme  Lodge  K.  of  H.,  41  App. 
Div.  131,  59  N.  Y.  Supp.  764;  Meagher  v. 
Life  Union,  65  Hun,  854,  20  N.  Y.  Supp.  247; 
Kerr,  Insurance,  p.  606 ;  4  Cooley,  Briefs  on 
Insurance,  p.  3516.  A  fair  construction  of 
the  averments  of  the  complaint  is  that,  by 
falling  to  supply  blanks  for  the  proper  veri- 
fied final  proof,  waiver  was  made  from  the 
time  when  the  notice  of  death  was  received. 
The  allegations  therefore  were  sufficient 
Railway,  etc.,  Ass'n  v.  Armstrong,  22  Ind. 
App.  406,  63  N.  B.  1037. 

Appellant  further  insists  that  judgment 
should  have  been  rendered  for  it  upon  the 
answers  to  interrogatories  returned  by  the 
jury.  The  complete  list  of  the  Interrogato- 
ries, with  the  answers  thereto,  has  not  l>een 
set  out  in  the  brief,  but  only  such  as  are 
deemed  sufficient  to  support  this  contention. 
They  are,  in  substance:  That  just  prior  to 
the  injury  complained  of  decedent  pushed 
Lowenstein  from  the  premises  of  one  Lan- 
genbach.  That  when  in  the  highway  Lowen- 
stein said  to  decedent:  "I  am  on  the  public 
road.  Now  I  anr  ready  for  you.  Come  out 
now."  That  decedent  replied  "All  right" 
and  went  out  That  Mary  Langenbach,  at 
the  time,  said  "Don't  strike  him."  That  de- 
cedent received  his  death  wound  while  in  the 
public  highway,  Immediately  upon  leaving  the 
Langenbach  premises,  and  that  Lowenstein 
at  the  time  was  insane.  It  Is  well  settled  in 
this  state  that  special  findings  by  the  jury 
will  override  the  general  verdict  only  when 
the  two  are  so  antagonistic  that  both  cannot 
stand.  Union  Trac.  Co.  v.  Bamett,  31  Ind. 
App.  467,  67  N.  B.  205 ;  American  Co.  v.  Wil- 
liams, 30  Ind.  App.  46,  65  N.  B.  304;  Indian- 
apolis Ry.  Co.  V.  Walton,  29  Ind.  App.  368, 
64  N.  E.  630;  Chicago  Ry.  Co.  v.  Leacbman, 
161  Ind.  512,  69  N.  E.  253;  Wright  v.  Chicago 
Ry.  Co.,  160  Ind.  583,  66  N.  E.  454.  The  an- 
swers do  not  show  any  such  contradiction. 
They  do  not  show  that  at  the  time  of  the 
Injury  decedent  was  committing  an  assault 
and  battery  upon  Lowenstein.  It  is  not 
shown  whether  the  exclamation  "Don't  strike 
him"  was  directed  to  Stiver  or  Lowenstein. 
Granting  that  Stiver  did  commit  an  assault 
and  battery  upon  Lowenstein  by  ejecting  him 
from  the  Langenbach  premises,  there  Is  noth- 
ing to  show  that  he  expected,  or  had  reason 
to  expect,  any  serious  result  from  the  act 
It  is  reasonable  to  presume  that  a  fatal  ter- 
mination to  the  quarrel  was  entirely  unfore- 
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seen  by  decedent  In  the  case  of  Lovelace  t. 
Travelers'  Protective  Ass'n,  supra,  the  court 
Bald:  "There  is  no  proof  that  Graves  (the 
one  who  killed  Lovelace)  exhibited  a  weapon, 
or  made  any  remarks  Indicating  a  purpose  to 
Shoot,  before  the  affray.  The  mere  fact  that 
Lovelace  (decedent)  engaged  in  or  brought  on 
a  fight  In  the  manner  described  did  not  of 
itself  Indicate  that  he  sought  death  or  bad 
reason  to  expect  It  as  a  consequence  of  bis 
action."  The  answers  returned  by  the  Jury 
are  not  Inconsistent  with  the  general  verdict 
which  must  have  rested  upon  the  jury's  find- 
ing that  the  death  of  Stiver  was  an  accident 
within  the  meaning  of  the  policy. 

Finally,  it  is  urged  that  tliere  was  reversi- 
ble error  by  the  trial  court  In  that  appellee's 
request  for  answers  to  interrogatories  was 
submitted,  probably  Inadvertently,  to  the 
jury  along  with  the  interrogatories.  It  has 
been  decided  that,  unless  an  exception  is  re- 
served to  such  an  act  by  the  trial  court,  no 
question  Is  presented  for  consideration  on 
appeal.  M.  SI  Huey  Co.  v.  Johnston,  164  Ind. 
489,  73  N.  E.  996.  The  record  does  not  dis- 
close that  any  exception  was  reserved  there- 
to in  the  court  below.  Therefore  It  is  not 
before  us  tar  consideration.  No  reversible 
error  by  the  trial  court  has  been  presented. 
Therefore  the  judgment  is  affirmed. 

Judgment  affirmed. 

HADLET,  P.  J.,  and  BABB,  MYERS,  and 
COMSTOCK,  JJ,  concur.  ROBY,  a  J.,  ab- 
sent 


(41  Ind.  A.  (61) 

DUZAN  et  al.  y.  CHAPPEL  et  al.    (No.  6,511.) 

(Appellate  Conrt  of  Indiana.     May  13,  1908.) 

1.  WlIJ.8— CORSTBUCTION— "HEIB." 

The  words  "an  heir,"  in  a  will  devising 
real  estate  to  testator's  widow  during  widow- 
hood and  at  her  death  to  her  son  if  he  should 
outlive  the  widow,  and,  if  the  son  should  die 
without  "an  heir,''  his  part  should  go  to  per- 
sons named,  mean  a  child  or  its  descendant,  and 
does  not  mean  the  wife  of  the  son  surviving  the 
son. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  Si  1090-1099. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3241.  3264 ;  vol.  8,  pp.  7677,  7678.] 

2.  Samb. 

In  the  absence  of  a  clear  manifestation  of 
the  intention  of  the  testator  to  the  contrary, 
estates  will  be  held  to  vest  at  the  earliest  possi- 
ble period,  and  the  intent  to  postpone  the  vesting 
of  an  estate  must  be  clear  and  manifest,  and 
must  not  arise  by  inference  or  construction,  and 
the  law  will  not  construe  a  remainder  to  be  con- 
tingent when  it  can  be  taken  to  be  vested. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  a  1461,  1462.] 

3.  Same. 

A  will  devising  land  to  testator's  wife  for 
life,  and  at  her  death  the  remainder  in  fee  to 
a  named  beneficiary,  and  providing  that  in  case 
the  beneficiary  shall  die  leaving  no  children  or 
other  descendants  the  fee  shall  vest  in  others,  re- 
fers to  a  death  of  the  beneficiary  named  within 
the  lifetime  of  the  testator. 

4.  Sakx.    - 

Testator  devised  real  estate  to  his  wife  dur- 
ing widowhood,  and  provided  that  at  her  death 


the  real  estate  should  go  to  his  son  "if  he  should 
outlive,"  the  wife,  but,  if  he  should  die  before 
the  wife,  the  premises  should  be  sold,  and  the 
proceeds  divided,  and,  if  the  son  "should  die 
without  an  heir,  his  part  should  go  to  others. 
Held,  that  the  son  on  surviving  testator's  wife 
acquired  the  estate  in  fee,  the  reference  to  the 
death  of  the  son  meaning  his  death  within  the 
lifetime  of  the  wife. 

Appeal  from  Circuit  Court  Hancock  Coun- 
ty; Edward  W.  Felt,  Judge. 

Action  between  Mary  M.  Duzan  and  others 
and  William  Cbappel  and  others  for  the  con- 
struction of  the  win  of  Nancy  Galbreath,  de- 
ceased. From  a  judgment  for  the  latter,  the 
former  appeal.    Affirmed. 

John  C.  Jenkins  and  William  Ward  Cook, 
for  appellants.  V.  S.  Jackson  and  L.  L,  Ma- 
son, for  appellees. 

RABB,  J.  William  Galbreath  died  testate, 
the  owner  in  fee  simple  of  the  lands  described 
la  the  appellants'  complaint  So  far  as  it  af- 
fects the  questions  presented  by  this  appeal, 
his  will  provided  as  follows :  "I  desire  that 
my  wife,  Nancy  Galbreath,  be  the  sole  heir 
of  my  real  estate  so  long  as  she  remains  my 
widow.  At  the  death  of  Nancy  Galbreath 
the  real  estate  shall  be  helred  by  James  B, 
Galbreath  If  he  should  outlive  the  said  Nancy 
Galbreath,  but  if  James  B.  Galbreath  should 
die  before  the  said  Nancy  Galbreath,  I  desire 
the  farm  to  be  sold  and  Elizabeth  Gwiim  shall 
have  four  hundred  ($400)  dollars  and  the  heirs 
of  Margaret  Duzan  to  heir  their  mother's 
share  which  Is  four  hundred  ($400)  dollars. 
If  James  B.  Galbreath  should  die  without  an 
heir  that  bis  part  sliall  fall  back  to  his  sis- 
ters," etc.  This  will  was  evidently  drawn  by 
either  the  deceased  himself,  or  some  one  un- 
skilled in  the  preparation  of  documents  of 
this  character,  but  It  is  clearly  manifest  that 
it  was  the  purpose  of  the  testator  to  give  to 
his  wife,  Nancy  Galbreath,  a  life  estate  in  bis 
real  estate,  if  she  remained  his  widow,  and 
the  fee  to  James  B.  Galbreath  conditJoncd 
that  he  outlive  Nancy  Galbreath,  and  that  if 
he  died  during  the  life  of  Nancy  Galbreath, 
then  the  farm  was  to  be  sold,  and  out  of  the 
proceeds  Elizabeth  Gwinn  was  to  have  $400 
and  the  children  of  Margaret  Duzan  $400, 
and  the  residue  divided  among  his  heirs  at 
law..  That  such  was  the  meaning  and  pur- 
pose of  this  clause  of  the  testator's  will  is  not 
questioned.  The  testator  left  surviving  him 
his  widow,  Nancy  Galbreath,  and  the  said 
James  B.  Galbreath,  named  in  his  will,  who 
was  bis  son,  and  Elizabeth  Gwinn  and  Mary 
Duzan,  who  were  his  daughters,  and  Leander 
Duzan  and  Mary  C.  Virgin,  who  were  the  chil- 
dren of  his  decetised  daughter,  Margaret  Duz- 
an, and  who  were  bis  sole  heirs  at  law.  The 
widow  never  married,  and  was  survived  by 
James  B.  Galbreath.  who  died  without  chil- 
dren or  other  descendants  living,  but  leaving 
surviving  him  bis  widow,  Adallne  Galbreath, 
who  subsequently  died  Intestate.  The  appel- 
lees Jesse  P.  Cook  and  Hiram  Cbappel  are 
the  administrators  of  her  estate.    The  appel- 
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lanta  are  the  sisters  and  the  children  of  the 
deceased  sisters  of  James  B.  Oalbreath.  The 
appellees  are  the  administrators  of  the  es- 
tate and  the  heirs  at  law  of  Ada  line  Gal- 
breath.  The  appellants  claim  title  to  the  land 
described  In  the  complaint  under  the  second 
clause  of  the  will  of  the  said  William  Gal- 
breath.  The  appellees  claim  title  by  Inherit- 
ance from  James  B.  Galbreath,  whom  they 
claim  took  the  remainder  in  fee  In  said  land 
under  the  said  will. 

The  appellees  contend  that,  Inasmuch  as 
James  B.,  Galbreath  left  his  widow  surviving 
bim,  she  would  take  the  property  as  his  heir, 
that  therefore  the  contingency  mentioned  in 
the  win,  "if  James  B.  Galbreath  should  die 
without  an  heir,"  upon  the  happening  of 
which  "his  part  should  fall  back  to  the  sis- 
.  ters,"  never  occurred,  and  therefore  appel- 
lants ^uld  take  nothing  under  this  provision 
of  the  will.  This  contention  cannot  be  sus- 
tained.- It  Is  clearly  manif^t  from  all  the 
provisions  of  the  will  that  by  the  term  "an 
heir"  the  testator  meant  a  dilld  or  its  de- 
scendant. 

But  the  question  remains :  Did  the  testator 
mean  that  at  the  death  of  James  B.,  when- 
ever it  might  occur,  leaving  no  children  or 
their  descendants  surviving  blm,  "his  share 
should  go  to  his  sisters"?  Or  did  be  mean 
upon  the  death  of  James  B.  occurring  during 
the  lifetime  of  the  widow,  leaving  no  children 
or  'their  descendants  surviving  him,  then  bis 
share  should  go  to  his  sisters?  It  is  the 
well-settled  rule  that,  in  the  absence  of  a 
cledF  manifestation  of  the  Intention  of  the 
testator  to  the  contrary,  estates  will  be  held 
tA  vest  at  the  earliest  possible  period.  The 
Intent  to  postpone  the  vesting  of  an  estate 
must  be  clear  and  manifest,  and  must  not 
arise  by  Inference  or  construction.  The  law 
will  not  construe  a  remainder  to  be  contin- 
gent when  it  can  be  taken  to  be  vested.  Bruce 
V.  Bissell  et  al.,  110  Ind.  525,  22  N.  E.  4,  12 
Am.  St.  Rep.  436;  Taylor  v.  Stephens,  165 
Ind.  203,  74  N.  E.  980;  Burton  v.  Carnahan, 
38  Ind.  App.  612,  78  N.  E.  682,  and  cases  cited. 
It  has  been  uniformly  held  by  the  courts  of 
this  state  that  provisions  In  a  will  devising 
lands  to  a  widow  for  her  life,  and  at  her 
death  the  remainder  In  fee  to  certain  named 
parties,  to  which  Is  added  a  clause  or  prpviso 
that.  In  case  the  person  to  whom  is  devised 
the  fee  shall  die  leaving  no  children  or  other 
descendants,  then  the  fee  shall  vest  in  certain 
other  named  devisees,  has  reference  to  a 
death  of  the  devisee  within  the  lifetime  of 
the  testator.  Taylor  v.  Stephens,  supra,  and 
cases  cited.  In  this  case  the  testator  bad  al- 
ready provided  by  the  first  dause  of  his  will 
that  in  case  of  the  death  of  James  B.  Gal- 
breath during  the  lifetime  of  the  widow  a 
certain  disposition  was  to  be  made  of  the 
lands.  It  not  being  clearly  manifest  that  the 
testator,  by  the  terms  of  the  second  clause, 
providing  that  "If  the  said  James  B.  Gal- 
breath shall  die  without  an  heir,"  etc.,  he 
meant  the  death  of  James  B.  at  any  other 


time,  or  under  any  other  circumstances  than 
as  provided  in  the  first  clause,  we  think  It 
must  be  held  that  he  had  reference  to  a  death 
of  James  B.  within  the  lifetime  of  the  widow, 
and  that  in  case  James  B.  survived  the  wid- 
ow that  the  remainder  in  fee  should  absolute- 
ly and  unconditionally  vest  in  him. 

The  Judgment  of  the  court  below  is  In  all 
things  affirmed. 

HADLBY,  P.  J.,  and  OOMSTOCK,  WAT- 
SON and  MYERS,  JJ.,  concur.  BOBY,  0.  J, 
absent. 


(41  Ind.  A.  6ES) 
INDIANA  FUEL  SUPPLY  CO.  t.  INDIAN- 
APOLIS BASKET  CO.    (No.  6,287.) 
(Appellate  Court  of  Indiana.    May  14,  190S.) 

1.  Sales— CoNTBAor— Meeting  of  Mimos  as 
TO  Subject-Matteb— Necessity  For. 

Mutual  assent  is  an  esaential  to  every  con- 
tract, and  any  mistake  of  the  parties  by  which 
they  have  different  things  in  mind  as  the  sub- 
ject-matter, and  where  the  terms  of  the  contract 
are  such  that  it  will  mean  either  thing,  there  is 
no  meeting  of  the  minds  of  the  parties,  and,  if 
a  contract  for  the  delivery  of  "Indiana  egg  coal" 
would  properly  describe  two  grades,  and  the 
buyer  had  in  mind  the  higher  grade  and  the 
seller  the  lower  grade,  and  each  party  believed 
that  he  was  contracting  for  the  kind  of  coal  he 
had  in  mind,  no  contract  was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  DUf. 
vol.  43,  Sales,  {§  3&-48,  63.] 

2.  Same. 

Where  a  contract  for  the  sale  of  coal  was 

silent  as  to  whether  steam  or  domestic  coal 
should  be  furnished,  domestic  coal  being  the  high- 
er grade,  that  the  coal  was  bought  and  sold  for 
the  purpose  of  generating  steam  docs  not  show 
conclusively  that  the  higlier  grade  was  not  con- 
templated by  the  contract. 

3.  CONTBACTS— COHSTBUCTIOM  —  PBOVIHCB    OV 
COUBT. 

In  an  action  involving  a  contract,  its  con- 
struction is  for  the  court,  and  not  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  11,  Contracts,  U  7C7-774.] 

4.  Sales— CoNTBAOTS—lDENTixr  or  Subject- 
Matt  eb. 

Where  defendant's  agent  on  being  solicited 
for  a  coal  order,  and  being  asked  by  plaintilFs 
salesman  what  be  would  pay,  stated  he  had  been 
buying  "Indiana  egg,  double  screened  coal,  ab- 
solutely clean,  for  $1.75,"  and,  after  a  telephone 
conversation  with  plaintiff's  office,  the  salesman 
stated  to  defendant's  agent  "We  will  nut  it  in 
here  for  $1.75,"  an  order  given  for  "Indiana  egg 
coal"  pursuant  to  such  negotiations  requires  de- 
fendant to  furnish  double  screened  coal. 

5.  Appeal  —  Habuless  Ebbob  — Ebbobs  Not 
Affecting  Result. 

It  appearing  in  an  action  for  the  price  ot 
coal  which  defendant  buyer  refused  to  receive, 
and  which  was  sold  by  the  carrier  for  freight 
and  demurrage  charges,  that  plaintiff,  seller, 
was  not  entitled  to  recover  because  if  did  not 
furnisli  the  grade  contracted  for,  any  mistakes 
ot  the  trial  court  in  admitting  or  rejecting  evi- 
dence or  in  instructing  are  not  reversible  error. 
lEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ${  4033-4036.] 

Appeal  from  Circuit  Court,  Marion  Coxat- 
ty;   Henry  C.  Allen,  Judge. 

Action  by  the  Indiana  Fuel  Supply  Com- 
pany a^lnst  the  Indianapolis  Basket  Corn- 
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paoy.      From    a    jndgment    for    defendant, 
plaintiff  appeals.    Affirmed. 

Jamison,  Joss  &  Hay,  for  appellant 
Charles  Reraster,  for  appellee. 

RABB,  J.  On  the  19th  day  of  December, 
1904,  the  appellee,  through  Its  president, 
gave  the  appellant  a  written  order  for  two 
cars  of  Indiana  egg  coal,  to  be  dellyered 
f.  o.  b.  cars  on  appellee's  switch  at  Indianap- 
olis after  January  1,  1905,  at  the  price  of 
$1.75  per  ton,  which  order  was  accepted  In 
writing  by  the  appellant  Neither  the  or- 
der nor  its  acceptance  contained  any  more 
definite  description  of  the  coal  which  was 
the  subject  of  the  contract  than  "Indiana 
egg."  The  evidence  shows  that  what  is 
known  to  the  trade  as  "egg"  coal  is  coal  run 
over  screens  with  a  3-inch'  mesh,  and  another 
screen  with  a  1%-incb  mesh.  The  coal  pass- 
ing throngh  the  3-inch  screen  and  over  the 
1%-lnch  screen  is  l:nown  as  "egg"  coal.  The 
evidence  also  shows  without  controversy 
that  there  are  two  grades  of  "egg"  coal,  the 
higher  grade  being  made  by  running  the 
coal  over  the  screens  twice,  the  lower  grade 
by  running  the  coal  over  the  screens  but 
once;  there  being  more  slack  in  the  lowef 
grade  than  in  the  higher  grade,  and  the  high- 
er grade  being  more  expensive.  The  lower 
grade  la  known  to  the  trade  as  "steam  egg" 
coal,  and  the  higher  grade  as  "domestic  egg" 
coal.  One  car  load  of  the  coal  furnished 
by  appellant  under  its  contract  arrived  on 
appellee's  switch  some  time  in  January,  in 
the  absence  of  appellee's  president,  and  was 
unloaded  by  appellee's  servants  at  Its  place 
of  business  without  Inspection.  Appellee  at 
once  gave  the  appellant  notice  that  it  claimed 
the  coal  did  not  comply  with  the  contract 
and  that  it  would  not  receive  and  pay  for 
the  same.  After  some  discussion  of  the  mat- 
ter, the  appellee,  however,  did  pay  for  the 
car  load  of  coal  received,  but  claimed  that 
it  was  not  In  compliance  with  the  contract 
and  that  It  would  not  receive  and  pay  for 
the  second  car.  It  Is  contended  by  appellee 
that  It  was  agreed  by  appellant  that  appel- 
lant would  divert  the  second  car  to  some  oth- 
er place,  and  not  call  upon  the  appellee  to 
accept  or  pay  for  the  same.  This,  however, 
is  disputed  by  appellant.  The  second  car 
arrived  on  appellee's  switch  .on  the  22d  day 
of  January,  1905.  Appellee  refused  to  re- 
ceive and  unload  the  same,  and  the  coal  was 
afterwards  sold  by  the  railroad  company  for 
the 'payment  of  freight  and  demurrage.  This 
action  was  brought  by  appellant  before  a 
magistrate  to  recover  the  contract  price  of 
the  coal,  the  appellee  contending  as  a  de- 
fense, among  other  things  (1)  that  because 
of  a  misunderstanding- between  the  buyer  and 
the  seller  as  to  the  grade  of  coal  the  contract 
called  for,  the  buyer  having  In  mind  Indiana 
domestic  egg  coal,  double  screened,  and  the 
seller  having  In  mind  Indiana  steam  egg 
coal,  screened  but  once,  that  the  minds  of 


the  contracting  parties  never  met  and  that 
there  was  therefore  no  contract  between 
them ;  and  (2)  that  the  coal  which  the  appel- 
lee refused  to  accept  did  not  comply  with 
the  contract 

Mutual  assent  is  necessary  to  the  forma- 
tion of  every  contract  and  any  mistake  of 
the  parties  by  which  one  of  the  contracting 
parties  has  in  mind  one  thing  as  the  subject- 
matter  of  the  contract  and  the  other  party 
has  in  mind  something  entirely  different,  and 
where  the  terms  of  the  contract  are  such 
that  it  will  mean  either  the  one  or  the  other, 
there  Is  no  meeting  of  the  minds  of  the  con- 
tracting parties,  and  therefore  no  contract 
If  in  this  case  the  terms  of  the  contract 
entered  into  by  the  parties  would  properly 
descrlt>e  domestic  egg  coal,  and  could  be 
understood  by  either  of  the  parties  as  mean- 
ing domestic  egg  coal,  and  would  also  de- 
scribe steam  egg  coal,  and  could  be  under- 
stood by  either  of  the  parties  as  meaning 
steam  egg  coal,  and  one  of  them  had  in  mind 
when  he  contracted  for  egg  coal  the  higher 
grade  of  coal,  and  the  other  had  in  mind 
when  entering  into  the  contract  the  lower 
grade  of  coal,  and  each  party  believed  that 
by  the  terms  of  the  contract  he  was  con- 
traotlng  for  the  particular  kind  of  coal  he 
had  In  mind,  then  no  contract  was  entered 
Into  between  the  parties.  24  A.  &  B.  B<ncy. 
of  Law,  i  1034;  and  cases  cited. 

It  is  the  contention  of  the  appellant  that 
the  coal  which  was  the  subject-matter  of 
the  contract  was  bought  by  the  appellee  for 
the  purpose  of  making  steam,  and  that  it 
was  sold  by  the  appellant  for  that  purpose, 
and  therefore  that  there  was  no  room  for  any 
misapprehension  as  to  the  grade  of  coal  the 
contract  called  for.  The  contract  itself,  aa 
before  stated.  Is  silent  as  to  the  grade  of 
egg  coal  to  be  furnished.  It  is  true  the  evi- 
dence does  show  that  the  coal  was  to  be 
used  for  the  purpose  of  making  steam,  but 
It  by  no  means  follows  that  the  higher  grade 
of  coal  might  not  well  be  meant  and  under- 
stood by  the  terms  of  the  contract  The 
president  of  the  appellee  testified,  in  refer- 
ence to  the  circumstances  under  which  the 
order  for  the  coal  was  given,  as  follows: 
"This  young  man  who  80l,d  this  coal  to  me 
quoted  it  at  $t.8o  f.  o.  b.  our  switch,  and  I 
told  him  I  conld  not  pay  any  such  money,  and 
I  said:  'What  rate  can  you  get  on  that  coal?' 
And  he  goes  to  the  telephone  and  said, '  I  will 
talk  to  Mr.  Miller  in  regard  to  that';  and 
he  asked  me  what  I  could  pay  for  that  coal, 
and  I  said,  'I  have  been  buying  Indiana 
egg,  double-screened  coal,  absolutely  clean, 
for  fl.75,'  and  he  called  Mr.  Miller  up  re- 
garding the  freight  only.  •  ♦  «  And  aft- 
er this  man  finished  his  talk  with  Mr.  Miller, 
he  turned  around  to  me,  and  he  said:  'The 
rate  is  all  right  and  I  will  put  it  in  here 
for  $1.75,  if  you  can  use  two  cars.'"  This 
is  all  the  evidence  upon  the  subject  of  what 
took  place  at  the  time  the  contract  was 
made  that  would  tend  to  throw  any  light  up- 
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on  the  subject  as  to  what  was  meant  by  the 
term  "Indiana  egg"  coal.  From  tbls  con- 
versation had  at  the  time  the  contract  was 
entered  into  the  appellee  had  the  right  to 
believe  that  the  egg  coal  which  the  appellant 
was  contracting  to  tarnish  him  was  the  kind 
of  egg  coal  that  he  referred  to  as  having  been 
bought  for  f  1.75  per  ton,  and  that  was  double- 
screened  coal.  The  construction  of  a  con- 
tract is  for  the  court,  and  not  the  Jury. 
Here  the  contract  is  in  writing,  for  the 
delivery  of  two  cars  of  egg  coal  at  $1.75  per 
ton  f.  0.  b.  cars  on  appellee's  switch.  There 
is  no  dispute  but  what  there  is  a  grade  of 
coal  known  as  "double-screened  egg  coal." 
There  la  no  dispute  but  what  at  the  time 
the  contract  was  entered  Into  appellee's  presi- 
dent, who  was  contracting  for  the  appellee, 
said  to  the  appellant's  salesman,  who  was 
contracting  for  the  appellant,  with  refer- 
ence to  the  coal,  in  response  to  an  inquiry 
from  the  salesman  as  to  what  he  could  pay 
for  that  coal,  "I  have  been  buying  Indiana 
egg,  double-screened,  absolutely  clean,  for 
$1.75";  €uid  that  thereupon,  after  some  con- 
versation over  the  phone  with  the  appel- 
lant's agent  at  their  oflSce,  be  said  to  the 
president,  "We  will  put  It  in  here  for  $1.75, 
If  you  can  use  two  cars."  This  conversation 
could  leave  but  one  Impression  upon  the 
mind  of  the  president  of  the  appellee,  and 
that  was  that  the  coal  that  the  appellant  was 
to  furnish  at  $1.75  per  ton  was  the  same 
grade  of  coal  that  he  bad  been  theretofore 
paying  the  same  price  for^-that  is,  double- 
screened  Indiana  egg  coal — and  a  contract 
made  under  such  circumstances  by  the  buyer 
calling  for  Indiana  egg  coal,  where  the  term 
"Indiana  egg"  coal  might  mean  one  of  two 
grades  of  coal,  could  be  held  as  a  matter  of 
law  to  mean  only  the  higher  grade.  And 
not  only  had  the  buyer  the  right  to  so  under- 
stand the  contract,  but  the  seller  would  be 
bound  by  such  an  Interpretation  of  the  con- 
tract There  being  no  claim  by  the  appel- 
lant that  the  car  load  of  coal  was  of  this 
grade,  no  mistakes  made  by  the  court  in  rul- 
ing upon  the  admission  or  rejection  of  evi- 
dence, or  the  instructions  given  to  the  Jury 
would  constitute  reversible  error. 
The  Judgment  is  affirmed. 

C0MST0C5K,     MYBBS,     HADLEY,     and 
WATSON,  JJ.,  concur.    BOBY,  Q.  J.,  absent 


(a  Ind.  App.  OT) 

McNAT  V.  TOWN  OF  LOWEIiL.    (No.  6,977.) 

(Appellate  C!ourt  of  Indiana,  Dillon  No.  1. 

May  12. 1908.) 

1.  Municipal   Corporations  —   Contbacts 
With  Officers— Vai-iditt. 

Bums'  Ann.  St  1901,  f  2136,  provides  that 
any  town  trustee  who  during  his  office  shall  be 
interested,  directly  or  Indirectly,  or  who  shall 
bargain  for  or  receive  any  money  whatever  on 
any  contract  wherein  the  town  is  concerned,  on 
conviction  thereof,  shall  be  fined.  Held  that 
where  a  town  trustee  on  several  occasions  sold 
coal  to  the  town  and  did  hauling  for  it  suck 


contracts  were  void  nnder  the  mie  that  where 
a  statute  makes  it  a  crime  or  misdemeanor  for 
an  officer  to  do  a  certain  act,  any  contract  made 
in  violation  thereof  is  void  as  against  public 
policy,  and  therefore  no  title  to  the  paoaej  paid 
on  such  contracts  by  the  town  passed,  so  that 
the  town  was  entitled  to  recover  the  same. 
2.  Save— EUESOENCT. 

Where  a  town  trustee  during  his  term  of 
two  years  made  not  less  than  50  sales  of  coal 
to  the  town,  aggregating  990,810  t>ounda,  in 
violation  of  Bums'  Ann.  St  1001,  f  2136,  pro- 
hibiting a  town  trustee  from  being  interested  la 
any  contract  in  which  the  town  is  concerned,  and 
during  such  time  the  town  bad  a  subsisting  con- 
tract with  other  dealers  to  furnish  coal,  sneh 
trustee  could  not  defend  an  action  by  the  town 
to  recover  money  paid  him  for  such  coal,  etc., 
on  the  theory  that  it  was  furnished  to  meet  an 
existing  emergency,  and  prevent  the  shutting 
down  of  the  town's  water  and  light  plant 
8.   SAKB— DtTTT  OF  Tbcstkes. 

Where  a  town  maintained  a  liciit  and  water 
plant  for  which  quantities  of  coal  were  reaulr- 
ed,  it  was  the  duty  of  the  trustees  to  inform 
themselves  as  to  the  condition  of  the  coal  snpply 
in  time  to  procure  the  same  from  the  town's 
contractor,  so  that  It  would  not  be  necessary  to 
purchase  coal  from  one  of  the  trustees,  in  vio- 
lation of  Bums'  Ann.  St  1901.  f  2136,  prohibit- 
ing a  tmstee  from  receiving  any  aMmey  on  any 
contract  wherein  the  town  is  coaecnted,  and  this 
though  ttie  trustees  had  delegated  the  dnty  of 
notiqring  them  as  to  the  coal  supply  to  the  town 
clerk,  who  In  turn,  depended  oa  the  engioeer  of 
the  plant 

4.  Savb— PBOm. 

Where  a  town  trustee  received  town  money 
for  coal  furnished  to  the  town  In  violation  of 
Bums'  Ann.  St.  1901.  g  2130,  prohihfting  a  tnw- 
tee  from  receiving  any  money  on  ■  contract  in 
which  the  town  is  concerned,  it  was  no  defense 
to  a  suit  by  the  town  to  recover  the  money  so 
paid  that  defendant  billed  the  eeal  so  sold  to 
the  town  at  the  invoice  price,  and  Made  no  profit 
thereon. 

5.  Same— QuANTuif  Valebat. 

Where  a  town  trustee  furnished  coal  to  the 
town  under  <a  contract  which  was  void  for  vio- 
lation of  Bums'  Ann.  St.  1001,  f  213C,  prohibit- 
ing a  town  trustee  from  receiviDg  any  money  on 
any  contract,  wherein  the  town  is  concerned,  the 
trustee  was  not  entitled  to  retain  the  value  of 
the  coal  on  a  quantum  vnlebat. 

6.  Same— Use  of  Materiai/— Retotin. 

In  a  suit  by  a  tovm  to  recover  money  paid 
to  a  town  trustee  for  coal  furnished  by  him  to 
the  town  under  a  void  contract,  it  was  no  de- 
fense that  the  town  had  received  and  used  the 
coal  to  its  benefit,  and  had  made  no  offer  to  re- 
turn coal  of  like  quantity  and  value. 

Appeal  from  Circuit  Court  Lake  County; 
Willis  O.  McMahan,  Judge. 

Action  by  the  town  of  Lowell  against  Phil- 
ip M.  McNay.  Judgment  for  plaiutllf,  and 
defendant  appeals.    Affirmed. 

J.  Frank  Meeker  and  H.  S.  Barr,  for  appel- 
lant Thad  S.  Fancher  and  Frank  B.  Pattee, 
for  appellee. 

HADLET,  P.  J.  Appellee,  an  Incorporat- 
ed town,  sued  appellant  to  recover  money 
that  appellant  had  received  from  the  town  for 
coal  furnished  and  labor  performed  while  ap- 
pellant was  a  duly  qualified  and  acting  member 
of  the  board  of  trustees  of  said  appellee  town. 
The  complaint  was  in  six  paragraphs,  to  each 
of  which  appellant  filed  a  demurrer,  each 
of  which  demurrers  was  overruled.  Appel- 
lant then  filed  answer  in  general  denial.    On 
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tbls  Istme  trial  was  had  by  the  court  and  a 
special  finding  of  facts  and  conclusions  of 
kiw  rendered  thereon,  and  Judgment  entered 
in  favor  of  appellee  against  appellant  AU 
the  questions  discussed  are  raised  upon  the 
special  finding  of  facts  and  conclusion  of  law 
stated. 

The  special  finding  of  facts  Is  very  specific 
and  voluminous,  and  we  shall  only  set  out 
such  portions  as  present  the  questions  In- 
volved. By  It  the  court  found:  That  the 
town  of  Lowell  was  a  duly  Incorporated  town. 
That  on  May  7, 1901,  appellant  became  a  trus- 
tee of  said  town,  and  continued  In  that  ca- 
pacity until  May  7,  1903.  That  during  his 
said  term  he  regularly  attended  the  meetings 
of  said  board,  and  voted  regularly  on  claims 
and  other  matters  placed  before  It  from  time 
to  time.  That  during  a  part  of  the  last  year 
of  said  term  he  was  president  of  said  board, 
and  that  said  board  consisted  of  three  mem- 
bers. That  during  the  term  of  said  appel- 
lant appellee  owned  and  operated  continu- 
ously a  waterworks  and  electric  light  plant, 
and  in  the  operation  of  the  same  during  said 
time  bought  large  quantities  of  coal  to  be 
used  as  fuel  therein.  That  appellant  dnring 
said  time  carried  on  a  general  business  as 
drayman  and  retail  coal  dealer  In  said  town. 
That  dnring  the  month  of  May,  1901,  appel- 
lant sold  and  delivered  to  appellee  town,  in 
two  deliveries,  60,960  pounds  of  coal,  and  dur- 
ing the  month  of  June  three  deliveries,  ag- 
gregating 11,250  pounds,  October,  10  deliv- 
eries aggregating  38,730  poimds,  January, 
1902,  three  deliveries,  73,500,  March,  164.200 
pounds.  May,  101,000  pounds,  August,  64,300, 
and  from  October  4, 1902,  to  January  19, 1903, 
23,800  pounds,  and  to  February  24th,  four  de- 
liveries, 34,400  pounds,  between  April  16  and 
April  25,  1908,  eight  deliveries,  43.340  pounds. 
That  In  each  of  said  months  appellant  filed 
his  claim  for  the  coal  so  furnished  and  re- 
ceived a  warrant  from  said  town,  which  war- 
rant was  afterwards  paid  out  of  the  treasury 
of  said  town.  That  the  amount  so  paid  for 
coal  aggregated  $1,362.19.  That  dnring  ap- 
pellant's said  term  be  did  drayage  work  for 
said  town  and  filed  various  claims  therefor 
aggregating  $141.65,  which  was  paid  to  him. 
That  none  of  said  claims  above  mentioned 
.were  numbered  or  verified.  That  during  his 
said  term  of  office  appellant,  as  such  trustee, 
voted  upon  and  in  favor  of  the  allowance  of 
each  of  said  claims.  That  he  moved  the  al- 
Ipwance  of  many  of  said  claims  and  seconded 
said  motion  in  favor  of  the  allowance  of  a 
number  of  the  same  in  connection  with  other 
claims.  That  the  other  members  of  the  board 
and  the  clerk  and  treasurer  of  said  town  were 
fnlly  aware  of  the  kind  and  character  of  said 
claims.  That  the  money  so  drawn  by  appel- 
lant from  said  town  has  never  been  repaid 
to  appellee  town. 

Finding  21  being  important,  we  quote  It  In 
full;  "There  was  no  necessity  requiring  the 
defendant  to  perform  any  of  the  services 
aforementioned  as  drayman  or  freight  hand- 


ler. There  was  no  necessity  requiring  the  de- 
fendant to  furnish  the  plaintlflf  town  any  of 
the  coal  so  delivered  to  It  from  his  said  sup- 
ply as  aforesaid.  There  was  another  coal 
dealer  in  Lowell,  Ind.,  and  another  drayman 
in  Lowell,  Ind.,  ready  and  willing  at  all  times 
during  defendant's  said  term  of  office  afore- 
said to  make  sales  and  deliveries  of  coal  to 
plaintiff  town  at  reasonable  price  and  on 
short  notice,  and  to  do  dray  work  and  freight 
handling  of  plaintiff's  town,  embracing  that 
done  by  defendant  as  aforesaid  at  reason- 
able prices.  That  the  defendant  did  not  use 
ordinary  diligence  In  keeping  the  town  sup- 
plied with  coal  from  Its  regular  contracts. 
That  by  the  use  of  ordinary  diligence  by  de- 
fendant or  the  other  members  of  the  board 
of  trustees  of  plaintiff  town  the  town  coal 
supply  of  plaintiff  town  could  have  been  kept 
at  reasonable  prices  at  all  times  during  the 
defendant's  said  term  of  office,  without  the 
use  of  defendant's  said  coal."  That  the  dray- 
age work  was  done  at  the  direction  of  the 
town  marshal.  That  the  sales  of  coal  were 
made  by  appellant  upon  his  being  Informed 
by  the  town  clerk  that  the  supply  was  low 
or  exhausted.  That  the  said  coal  at  the  time 
It  was  so  furnished  was  worth  the  price 
charged  therefor,  and  was  used  by  the  town 
for  fuel  in  operating  a  lighting  and  water' 
plant  That  the  price  charged  by  appellant 
for  said  coal  was  the  Invoice  price,  and  the 
only  profit  received  by  him  on  account  of  said 
sale  was  $.20  per  ton  for  drayage  In  deliver- 
ing the  same.  That  the  salary  of  said  trustee 
was  $75  per  year.  No  part  of  said  salary 
was  Included  in  any  of  the  claims  aforesaid. 
That  during  the  whole  of  said  time  said 
town  had  contracts  with  Wholesale  dealers  to 
fnrnlsh  coal  to  said  town.  That  the  trustees 
of  said  town  authorized  and  directed  the 
Clerk  of  said  town  to  attend  to  and  look  after 
the  supply  of  coal,  and  to  order  the  same 
from  the  contractors  whenever  necessary. 
That  on  frequent  occasions  the  coal  so  order- 
ed by  said  clerk  would  fall  to  arrive  before 
the  supply  of  coal  then  on  band  would  be- 
come low  and  nearly  exhausted,  and  fre- 
quently would  become  completely  exhausted, 
and,  if  the  appellant  had  not  furnished  the 
coal  as  he  did,  the  said  light  and  water  plant 
would  have  been  compelled  to  shut  down  tem- 
porarily on  numerous  occasions  on  account  of 
lack  of  fueL  .  That  there  was  but  one  firm 
in  said  town  other  than  appellant  who  was  a 
dealer  in  coal  ^u^^QB  ^a'f^  time..  That  the' 
clerk  in  performing  his  duties,  with  reference ' 
to  the  coal  as  aforesaid,  depended  on  the  en- . 
gineer  of  the  plant  to  notify  him  when  coal' 
was  needed,  and  he  would  then  order  the  coal ' 
from  the  contractors  in  carload  lots.  If  said 
coal  failed  to  arrive  In  time,  the  clerk  would 
then  order  coal  from  the  local  dealers,  in- 
cluding appellant.  On  three  or  four  occasions 
the  engineer  failed  to  notify  the  clerk  until 
the  supply  was  nearly  exhausted,  but  as  a 
rule  said  notice  would  be  given  ten  days  or 
two  weeks  before  the  supply  would  be  ez- 
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bausted.  That  said  town  bad  no  contract 
with  local  dealers  to  furnish  said  coal.  That 
during  the  whole  of  said  term  of  said  appel- 
lant said  town  was  financially  embarrassed, 
and  frequently  during  said  time  had  been  re- 
fused credit  by  wholesale  dealers  for  sup- 
plies of  coal.  That  on  one  occasion  the  local 
dealer  refused  to  sell  coal  to  said  town.  That 
the  warrants  received  by  appellant  for  said 
coal  were  sometimes  carried  by  him  as  long 
as  six  months  before  being  paid,  and  at  no 
time  was  he  paid  any  interest  thereon.  That 
in  making  some  of  the  sales  mentioned  appel- 
lant incouTenienced  some  of  bis  own  custom- 
ers. That  the  other  coal  dealer  of  the  town 
knew  that  appellant  was  selling  such  coal  to 
the  town,  and  other  citizens  also  knew  of  this 
fact  That  the  minutes  of  the  town  board 
were  kept  written  up  and  showed  allowances 
made  by  said  board.  That,  had  said  appel- 
lant refused  and  failed  to  deliver  coal  to  said 
town  as  he  had,  the  waterworks  and  electric 
light  plant  would  have  been  compelled  to  tem- 
I>orarily  shut  down  until  a  supply  could  oth- 
erwise have  been  obtained.  That  there  was 
no  other  waterworks  system  or  electric  light 
plant  in  said  town,  and  no  other  fire  protec- 
tion than  said  waterworks  system.  That  the 
majority  of  the  inhabitants  of  said  town  de- 
pended on  said  waterworks  system  for  their 
water  supply,  and  a  large  number  depended 
on  the  electric  lights  for  their  lighting.  TTbat 
from  and  after  July,  1902,  the  great  coal  min- 
ing strikes  prevailed  among  the  coal  mines 
of  the  United  States,  which  caused  a  great 
shortage  in  the  coal  supply,  and  cars  for 
hauling  the  same.  That  said  strike  and 
shortage  of  cars  was  the  cause  of  said  short- 
age of  coal  in  said  town  at  the  time  when 
appellant  furnished  said  town  with  coal  after 
July,  1902.  That  coal  was  furnished  said 
town  by  appellant  to  the  amount  of  $170. 
which  was  borrowed  by  appellant  from  other 
parties  who  were  not  coal  dealers,  who  had 
•aid  coal  for  their  own  consumption.  That 
said  town  was  out  of  coal,  and  could  not  pro- 
cure It  elsewhere,  and  said  parties  would  not 
sell  nor  loan  to  said  town,  and  thereupon 
appellant  borrowed  said  coal  from  said  firm 
and  delivered  it  to  the  town,  and  out  of  the 
first  coal  he  received  thereafter  replaced  the 
same,  and  charged  the  town  the  exact  amount 
that  said  coal  cost  him.  The  court  states  as 
a  conclusion  of  law  that  appellee  was  entitled 
to  recover  the  amount  so  received  for  said 
coal  less  the  amount  of  $170  for  the  coal  last 
above  mentioned,  amounting  to  $1,192.19,  and 
for  drayage  amounting  to  $141.65,  aggregating 
$1,333.84.  Proper  exceptions  were  taken  to 
this  conclusion  of  law. 

By  the  facts  here  presented,  it  is  clear  that 
appellant  while  a  trustee  of  the  town  board 
did  receive  money  from  the  town — ^money 
that  was  paid  upon  unnumbered  and  un- 
sworn claims,  allowed  by  the  board,  of  which 
appellant  was  a  member,  and  of  which  a  part 
of  the  time  he  was  president  It  is  con- 
ceded that  under  section  2136,  Burns'  Ann. 


St  1901,  appellant's  action  was  Illegal,  un- 
less the  necessities  of  the  case  relieved  him 
therefrom.  The  section,  so  far  as  it  applies. 
Is  as  follows:  "Any  *  •  •  town  trus- 
tee, *  •  *  who  shall,  during  the  time 
he  may  occupy  such  office  *  •  •  be  in- 
terested, directly  or  Indirectly,  •  *  •  or 
who  shall  bargain  for  or  receive  any  per- 
centage, drawback,  premium,  or  profits,  or 
money  whatever,  on  any  contract  wherein 
the  •  *  •  town  •  *  •  Is  concerned, 
upon  conviction  thereof,  shall  be  fined,"  etc 
It  Is  well  settled  that,  where  a  statute  makes 
it  a  crime  or  misdemeanor  for  an  officer  to 
do  a  certain  act,  any  contract  made  in  viola- 
tion thereof  Is  absolutely  void  as  against 
public  policy.  Naglebaugh  v.  Harder,  etc„ 
21  Ind.  App.  651,  61  X  E.  427;  Wlngate  v. 
Harrison  School  Tp.,  59  Ind.  520;  Benton 
V.  Hamilton  et  al.,  110  Ind.  294,  11  N.  B. 
238;  Pratt  et  al.  v.  Luther,  45  Ind.  250; 
Cheney  t.  Unroe,  166  Ind.  650,  77  N.  E.^1041, 
117  Am.  St  Rep.  391.  In  the  case  last  cited 
the  court,  speaking  of  the  section  la  ques- 
tion said:  "All  contracts  entered  into  In  con- 
travention of  the  statute  are  utterly  vold.7 
The  sales  of  coal  being  void,  the  claims  pre- 
sented thereon  were  illegal  and  exhibited  no 
indebtedness  of  the  town  to  appellant  and 
their  allowance  and  payment  by  the  board 
did  not  change  tbelr  character.  Kimble  v. 
Board,  etc,  32  Ind.  App.  377,  66  N.  E.  1023; 
Board,  etc.,  v.  Ueastoa,  144  Ind.  583,  41 
N.  B.  457;  43  N.  E.  651,  55  Am.  St  Rep.  192. 
No  title  to  the  money  paid  thereon  passed 
to  appellant,  and  it  was  therefore  subject 
to  recovery  by  the  town.  Kimble  v.  Board, 
etc,  supra ;  McGregor  v.  City  of  Logansport, 
79  Ind.  100;  Zuelly  v.  Casper,  160  Ind.  456, 
67  N.  E.  103,  63  L.  B.  A.  133;  Land,  etc, 
Co.  V.  Mclntyre,  100  Wis.  258,  76  N.  W.  905, 
69  Am.  St  Rep.  925;  St  Croix  County  t. 
Webster,  111  Wis.  270,  87  N.  W.  808. 

But  appellant,  conceding  the  foregoing 
principles  to  be  correct,  and  conceding  ap- 
pellee is  entitled  to  recover  the  money  paid 
for  drayage,  contends  that  the  facts  found 
show  that  In  each  case  of  sales  of  coal  an 
emergency  or  necessity  existed  which  created 
an  exception  to  the  statute,  and  thereby  war- 
ranted the  sales  and  payment  therefor.  It 
may  be  true  that  courts  have  power  In  ex-  ' 
treme  cases  to  create  exceptions  to  a  stat- 
ute; but,  as  is  said  in  Eastman  v.  State, 
109  Ind.  278-283,  10  N.  B.  97-99,  58  Am.  Rep. 
400:  "These  cases  are  very  rare,  and  the 
authority  to  create  exceptions  is  one  to  be 
exercised  with  great  delicacy.  It  can  never 
be  exorcised  where  the  words  of  the  statute 
are  free  from  ambiguity  and  Its  purpose 
plain.  It  Is  only  where  the  necessity  is  Im- 
perious, and  where  absurd  or  manifestly  un- 
just consequences  would  otherwise  certainly 
result,  that  the  courts  can  create  exceptions." 
City  of  Greenfield  v.  Black  (Ind.  App.)  82 
N.  E.  797.  In  the  case  before  us  appellant 
made  not  less   than  50  sale^   aggregating 
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990,810  ponnda  of  coal  to  said  town  during 
his  term  of  two  years.  And  all  of  this  time 
said  town  liad  a  subsisting  contract  witb 
ooal  dealers  to  furnish  such  coal,  and  there 
Is  so  showing  that  said  contracting  dealers 
were  not  ready  and  willing  to  fully  and 
promptly  supply  said  town  upon  proper  no- 
tice. Appellant  was  a  trustee  of  said  town, 
and  as  such  trustee  it  was  his  duty  to  In- 
form himself  and  to  keep  himself  informed 
of  the  neceseities  of  the  town.  He  knew,  or 
ought  to  have  known,  of  the  dependence  of 
the  people  upon  the  constant  operation  of 
the  water  and  light  plant.  He  knew  that 
this  plant  could  not  run  without  fuel,  and 
it  was  his  duty  to  know  the  capacity  o^'its 
ooal  bins;  and,  If  these  bins  were  not  large 
enough  to  Insure  a  constant  supply.  It  was 
his  duty  along  with  the  other  trustees  to 
enlai^ge  them  to  an  adequate  capacity.  In 
the  first  two  months  of  bis  term  he  made 
four  sales  to  the  town.  If  these  sales  were 
required  to  prevent  the  shutting  down  of  the 
water  a6d  light  plant,  this  was  certainly 
sufHclent  notice  to  him  that  their  plan  of  se- 
curing coal  was  Ineffldeut,  and  imposed  up- 
on him  and  his  fellow  trustees  the  duty  of 
taking  such  steps  as  would  prevent  Its  re- 
currence. There  is  no  showing  that  he  made 
any  effort  whatever  to  remedy  the  dlfl9culty, 
and  at  each  recurring  shortage  of  fuel  it 
should  have  been  borne  In  upon  him  the 
necessity  of  more  diligent  effort  to  avert  the 
threatened  danger.  But  he  did  nothing,  con- 
tent to  let  the  shortage  occur  again  and 
again,  and  at  each  time  sell  his  coal  in 
open  violation  of  tne  law.  This  he  cannot 
do  and  obtain  the  protection  of  the  courts. 
He  cannot  by  his  own  carelessness  and  neg- 
lect produce  a  condition  that  raises  a  ne- 
cessity and  provide  for  that  necessity  out  of 
his  own  goods  and  claim  compensation  on 
account  of  the  emergency  his  own  laches 
created. 

It  is  shown  that  the  board  of  trustees 
did  not  personally  supervise  the  replenishing 
of  the  coal  supply,  but  that  it  delegated  this 
duty  to  the  town  clerk,  who,  in  turn,  de- 
pended upon  the  engineer  at  the  plant.  But 
this  did  not  relieve  the  trustees  of  their 
duty  to  see  that  the  coal  was  there  when 
needed,  and  they  could  not  shift  this  re- 
sponsibility or  delegate  this  duty.  The  court 
found  that  there  was  no  necessity  for  appel- 
lant to  furnish  the  coal  when  be  did;  that 
there  was  another  coal  dealer  in  said  town 
at  all  times  able  and  willing  to  furnish  said 
coal  at  reasonable  prices  on  short  notice. 
It  is  also  found  that,  if  appellant  bad  not 
furnished  said  coal  when  he  did,  the  water 
and  light  plant  would  have  had  to  shut  down 
for  lack  of  fneL  It  Is  also  found  that  the 
shortage  of  coal  at  the  plant  after  July, 
1902,  was  caused  by  lack  of  coal  and  cars  as 
a  result  of  the  great  coal  strikes  of  that 
year.  But  It  does  not  appear  that  appel- 
lant made  any  special  effort  to  meet  this 


difficulty  in  a  legal  way.  It  is  apparent  that 
he  was  able  at  aU  times  to  keep  a  supply  for 
himself,  and  it  is  to  be  presumed  that  the 
same  effort  In  behalf  of  the  town  would 
have  produced  the  same  result.  And  It  is 
urged  that  these  latter  findings  clearly  show 
a  necessity  sufficient  to  demand  appellant's 
action.  We  do  not  so  consider  it.  At  most, 
this  only  exhibits  a  conflict  In  the  findings. 
The  burden  was  upon  appellant  to  clearly 
show  that  there  was  an  Imperious  necessity 
to  make  each  of  said  sales.  If  there  is  any 
doubt  or  anything  left  to  conjecture  in  re- 
gard thereto,  he  must  fail.  Further,  It 
must  be  shown  that  such  necessity  was  not 
by  reason  of  any  fault  or  neglect  of  his  own 
creation.  It  is  also  urged  that  appellant 
received  no  profit,  since  he  billed  the  coal 
to  the  town  at  the  invoice  price.  But  this* 
does  not  alter  the  l^al  principles  that  must 
apply.  It  is  not  denied  that  the  transactions 
were  sales  or  that  appellant  received  money 
from  the  town  thereon,  and  whether  he  re- 
ceived a  fair  profit  or  no  profit  at  all  does 
not  change  the  legal  aspect  of  the  ca'se.  In 
Waymlre  et  al.  v.  Powell,  105  Ind.  328,  4 
N.  E.  886,  the  following  pertinent  language 
was  used  with  reference  to  the  principle 
here  laid  down:  "Whei'e  public  officers  are 
authorized  by  law  to  employ  others  to  per- 
form services  for  the  municipality  of  which 
they  are  officers,  public  policy  forbids  that 
they  should  employ  one  of  their  own  num- 
ber. It  Is  of  so  consectuence  that  no  Injury 
or  that  an  actual  benefit  has  resulted  from 
such  employment.  The  law  will  not  permit 
public  servants  to  place  themselves  in  a  situ- 
ation where  they  may  be  tempted  to  do 
wrong,  and  this  it  accomplishes  by  holding 
all  such  employments,  whether  made  direct- 
ly or  Indirectly,  utterly  void.  People  v. 
Township  Board,  11  Mich.  222;  Klnyon  v. 
Duchene,  21  Mich.  49o.  Upon  every  claim 
that  Is  presented  for  allowance  the  countjr 
Is  entitled  to  the  unbiased  judgment  of  Its 
board  of  commissioners.  The  law  does  not 
yet  recognize  it  as  a  fact  that  members 
of  boards  of  commissioners,  or  of  any  other 
tribunals,  can  sit  as  judges  in  their  own 
cases."' 

In  the  case  of  Elkhart  County  Lodge  v. 
Crary,  98  Ind.  238-240,  49  Am.  Ilep.  746,  the 
court  say:  "It  is  not  necessary  that  actual 
fraud  should  be  shown,  for  a  contract  which 
tends  to  the  injury  of  the  public  service  is 
void,  although  the  parties  entered  into  it 
honestly  and  proceeded  under  it  In  good 
faith.  The  courts  do  not  Inquire  into  the  mo- 
tives of  the  parties  In  the  particular  case  to 
ascertain  whether  they  were  corrupt  or  not, 
but  stop  when  It  Is  ascertained  that  the  con- 
tract is  one  which  is  opposed  to  public  policy. 
Nor  la  it  necessary  to  show  that  any  evil  was 
in  fact  done  by  or  through  the  contract  The 
purpose  of  the  rule  Is  to  prevent  persons 
from  assuming  a  position  where  selfish  mo- 
tives may  impel  them  to  saorlflce  the  p.ubUc 
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good  to  private  benefit"  And  Greenhood  on 
Pub.  Policy,  p.  B,  thus  lays  down  the  rule: 
"The  quegtlon  of  the  yalldlty  of  the  contract 
does  not  depend  upon  the  circumstance  wheth- 
er it  can  be  shown  that  the  public  has,  In 
fact,  suffered  any  detriment,  but  whether  the 
contract  is  in  Its  nature  such  as  might  have 
been  Injurious  to  the  pubHc.  It  matters  not 
that  any  particular  contract  is  free  from  any 
taint  of  actual  fraud,  oppression,  or  corrup- 
tion. The  law  looks  to  the  general  tendency 
of  such  contracts."  To  the  same  effect  are 
Stone  V.  Bevaus,  88  Minn.  127,  92  N.  W.  620, 
VJ  Am.  St.  Rep.  506;  Chippewa  Bridge  Ck). 
V.  City  of  Durand,  122  Wis.  85,  99  N.  W.  603, 
106  Am.  St  Bep.  931.  By  the  terms  of  the 
statute  and  on  the  grounds  of  public  policy  he 
Is  prohibited  from  being  both  the  buyer  and 
•the  seller.  As  was  said  In  Cheney  v.  Dnroe, 
supra:  "This  rule  does  not  depend  on  reason- 
ing technical  In  its  character,  and  is  not  local 
in  its  application.  It  is  based  on  principles 
of  reason,  of  morality,  and  of  public  policy- 
It  bas  its  foundation  In  the  very  constita- 
tlon  of  our  nature,  for  it  has  authoritatirely 
been  declared  that  a  man  cannot  serve  two 
masters,  and  is  recognized  and  enforced 
wherever  a  well-regulated  system  of  Juris- 
prudence .prevails.  »  •  »  Any  contract  by 
one  acting  in  a  public  capacity,  wbich  re- 
stricts the  free  exercise  of  a  discretion  vest- 
ed in  him  for  the  public  good,  Is  void." 

.  It  is  also  urged  that  appellant  is  entitled 
to  receive  and  retain  the  fair  value  of  the 
coal  sold,  and  many  cases  are  cited  in  sup- 
port thereof.  It  is  true  that  in  some  cases 
where  an  invalid  contract  had  been  entered 
into  by  municipal  officers  recovery  was  al- 
lowed on  quantum  meruit  or  quantum  vale- 
bat  Those  were  cases  where  such  officers 
were  competent  to  act  and  had  jurisdiction 
over  the  subject-matter,  and  the  invalidity 
arose  out  of  some  Irregularity  or  Informality 
in  Its  execution;  but  it  has  been  consistently 
affirmed  by  this  court  and  the  Supreme  Court 
that  contracts  by  municipal  officers  which 
were  either  prohibited  by  statute,  as  in  the 
case  at  bar,  or  were  violative  of  the  rules  of 
public  policy,  could  not  result  In  creating  an 
implied  liability  against  such  corporations. 
Wrought  Iron  Bridge  Co.  v.  Board,  etc.,  19 
Ind.  App.  672,  48  N.  B.  1050;  Moss  v.  Sugar 
Ridge  Tp.,  161  Ind.  417,  68  N.  E.  896;  Scbip- 
per  V.  City  of  Aurora,  121  Ind.  154,  22  N.  B. 
878,  6  Lb  R.  A.  318;  Franklin  Nat  Bank  v. 
Whitehead,  149  Ind.  560,  49  N.  E.  592,  39  L. 
R.  A.  725,  63  Am.  St  Rep.  302. 

It  is  also  urged  that  since  the  town  received 
and  used  the  coal  to  its  benefit,  that  appellant 
did  not  seek  to  make  a  profit,  but  In  making 
the  sales  was  acting  In  the  utmost  good  faith 
and  strict  honesty,  equity  should  come  to  bis 
relief.  But  as  a  rule  natural  equity  cannot 
flow  from  a  Tlolatlon  of  a  prohibitive  law, 
nor  can  good  faith  afford  relief  from  the 
penalties  of  Its  infraction.  Waymire  et  al. 
v.  Powell,  supra;  Stobe  ▼.  Bevans,  supra; 
Chippewa,  etc,  Co.  T.  City,  supra.   fSbia  rule 


applies  with  full  force  to  a  case  like  the 
present  where  the  buyer  is  the  seller  and  tbe 
claimant  allows  his  claim  to  himself  In  de- 
fiance of  a  statute.  Appellant  was  bound  to 
know  the  law,  and  to  appreciate  the  penal- 
ties of  its  violation.  Appellant  also  urges 
that  l>efore  appellee  is  entitled  to  recover,  it 
must  return  or  offer  to  return  tbe  ooal  re- 
ceived. To  so  bold  would,  in  effect,  nullify 
tbe  rules  herein  laid  down.  The  coal  bas 
been  consumed,  and  cannot  be  returned.  To 
require  like  coal  to  be  tendered  before  re- 
covery would  place  upon  the  town  a  burden 
of  Inconvenience,  as  well,  perhaps,  as  pe- 
cuniary loss,  in  case  coal,  at  tbe  time  of  such 
recovery,  was  at  a  higher  price  than  when 
the  sales  were  made,  and  thus  also  make  a 
profit  for  the  wrongdoer. 

We  have  carefully  examined  aH  of  the  ques- 
tions presented,  since  from  the  finding  of  the 
facts  it  appears  that  appellant  was  actuated 
only  by  honest  purposes  In  a  sincere  desire 
to  afford  relief  to  his  town.  His  efforts  In 
that  behalf  evidently  were  not  appreciated. 
Courts  are  but  human,  and  we  are  prone  to 
let  our  sympathy  for  the  one  who  with  lion- 
est  motives  has  subjected  himself  to  heavy 
pecuniary  loss  lead  us  to  relax  the  rigors  of 
established  legal  principles.  Therefore  it  has 
been  said:  "Hard  cases  frequently  make  bad 
law."  But  while  the  unfortunate  position  of 
appellant  is  to  be  regretted,  under  the  facta 
disclosed,  we,  as  a  court  must  be  controlled 
by  tbe  imperative  demands  of  the  law  ap- 
plicable thereto,  and  have  no  power  to  grant 
either  legal  or  equitable  relief.  Moss  T.  Sug- 
ar Kidge  Tp.,  supra.  The  prohibition  of  tbe 
statute  is  imperative.  It  is  a  salutary  law 
for  the  protection  of  the  people,  and  experi- 
ence has  taught  ns  that  on>y  the  most  vigor- 
ous enforcement  of  these  protective  statutes 
can  Insure  to  the  people  that  security  to 
which  they  are  entitled.  And  tbe  courta 
should  not  relax  their  force  or  impair  tbelr 
efficiency  In  any  degree. 

Judgment  affirmed. 


<«L  lad.  App.  <»} 

CAYWOOD  T.  SUPREME  LODGE  OF     • 
KNIGHTS  AND  LADIES  OF 
HONOR.    (No.  6,256.)» 

(Appellate  Court  of  Indiana,  Division  No.  2. 
May  12,  1908.) 

1.  Coxwrs  —  Roi-Es  OF  Decision  —  Decisions 
OP  Sira>BEHE  CoxTBT  —  Conclusiveness  on 
Intermediate  Courts. 

Until  a  case  decided  by  the  Supreme  CoaH 

has  been  overruled  by  that  court,  the  law  there 

announced  is  binding  upon  the  Appellate  Court 

[Ed.  Note.— For  cases  in  point,  see  (3ent  Die. 

vol.  13,  Courts,  }i  314r^21.] 

2.  Save— Appellate  JusiSDicrioN  —  CKvata 
in  Intermediate  Courts  —  Tbanbfxb  to 
Higher  Court. 

Under  the  express  provisioiu  of  section  10, 
Acte  1901  (Acts  1901.  p.  567,  c  247;  Bum^ 
Ann.  St  1901,  (  1337j).  a  case  appealed  to  the 
Appellate  Coiir^,  in  which  two  of  the  iu4f<ts 
hearing  the  apileal  ar*  of  the  opinion  that  V 

*  Transterrad  to  Suprem*  Court,  86  N.  B.  18L 
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ruling  precedent  by  the  Supreme  Court  which 

controla  the  case  is  erroneous,  will  be  transfer- 
red to  the  Supreme  Court  with  the  recommenda- 
tion that  the  case  establishing  the  precedent  be 
overruled. 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; Edward  W.  Felt,  Judge. 

Action  by  EU«i  M.  Caywood  against  tbe 
Supreme  Iiodge  of  Knlghta  and  Ladles  of 
Honor;  From  a  Judgment  sustaining  a  de- 
murrer to  tbe  complaint,  plaintUt  appeals. 
Transferred  to  the  Supreme  Court  under  sec- 
tion 10,  Acts  1901  (Acts  1901,  p.  567,  &  247; 
Bums'  Ann.  St  1901,  |  1337]). 

George  Young,  John  M.  Bailey,  and  Wil- 
liam Ward  Cook,  for  appellants.  W.  A, 
Hough  and  Taylor,  Woods  &  Wlllson,  for  ap- 
pellee. 

RABB,  J.  The  appellee  Is  a  mutual  bene- 
fit association,  and  this  action  was  brought 
by  the  appellant  upon  a  benefit  certificate  is- 
sued to  her  son,  John  0.  Caywood,  naming 
appellant  as  beneficiary  therein.  The  suit 
was  commenced  on  the  30th  day  of  January, 
1905.  The  certificate  on  which  the  action 
was  founded  contained  this  provision :  "No 
suit  shall  be  commenced  against  the  Supreme 
Lodge  after  one  year  from  the  date  of  the 
death  of  the  member  herein  named."  The 
complaint  was  in  two  paragraphs.  Each 
averred  that  John  C.  Caywood,  the  member 
to  whom  the  certificate  was  issued,  died  In 
the  month  of  September,  1902.  The  first 
paragraph  of  the  complaint  was  silent  upon 
the  question  as  to  whether  or  not  the  appel- 
lee was  a  foreign  or  domestic  corporation. 
The  second  paragraph  showed  affirmatively 
that  the  appellee  was  a  domestic  corporation. 
A  demurrer  was  sustained  by  the  court  below 
to  each  paragraph  of  the  complaint,  and  this 
ruling  presents  the  only  questions  that  arise 
on  the  record  here. 

It  Is  the  contention  of  the  appellee  that 
the  provision  In  the  contract  sued  upon  that 
no  action  should  be  brought  thereon  after  the 
lapse  of  one  year  after  the  death  of  the  mem- 
ber to  whom  the  certificate  was  Issued  Is  a 
valid  and  binding  part  of  the  contract,  one 
the  association  and  the  assured  had  the  right 
to  make,  and  limited  the  right  of  the  benefi- 
ciary to  maintain  an  action  upon  the  certifi- 
cate to  the  period  of  one  year  from  the  death 
of  the  member  named,  and  that,  It  aflSrm- 
ativeiy  appearing  on  the  face  of  the  com- 
plaint that  the  action  was  not  brought  with- 
in the  period  of  limitation,  each  paragraph  of 
the  complaint  was  obnoxlou9  to  a  demurrer. 
This  contention  of  appellee  Is  sought  to  be 
avoided  In  several  ways.  Among  other  things, 
It  Is  contended  that  this  provision  in  the  con- 
tract was  void  as  being  In  contravention  of 
the  statute  of  limitations,  and  against  pub- 
lic policy,  and  we  are  cited  by  appellant  in 
support  of  this  contention  to  the  case  of  E^- 
gle  Insurance  Company  v.  La  Fayette  Insur- 
ance Company,  9  Ind.  443.  Appellee  concedes 
that  the  case  cited  supports  appellant's  con- 


tention, and  there  can  be  no  question  but  that 
such  is  the  case.  The  precise  question  was 
presented  in  that  case,  and  It  was  there  di- 
rectly decided  that  such  clause  In  a  contract 
of  insurance  was  void  as  being  against  pub- 
lic policy,  although  the  writer  of  the  opinion 
dissented  from  the  decision  of  the  court  upon 
tbe  point 

Appellee,  however,  contends  that  this  case 
has  been  virtually  overruled  by  later  author- 
ities, and  cites  the  case  of  Insurance  Company 
Y.  Brim,  111  Ind.  281, 12  N.  B.  315,  to  that  ef- 
fect The  case  cited  does  not  overrule  the  case 
of  Eagle  Insurance  Company  v.  La  Fayette 
Insurance  Company,  supra,  nor  does  it  In  any 
manner  refer  to  It,  but  Incidentally  does  re- 
fer to  the  case  of  Rlddlesbarger  v.  Hartford 
Insurance  Company,  74  U.  S.  386,  19  L.  Ed. 
257,  where  the  case  Of  Eagle  Insurance  Com- 
pany V.  La  Fayette  Insurance  Company,  su- 
pra, is  criticised,  and  a  different  rule  declar- 
ed by  the  Supreme  Court  of  the  United 
States ;  but  we  have  been  unable  to  find  any 
decision  of  our  Supreme  Court  that  either 
expressly  or  Impliedly  overrules  the  case 
cited  by  appellant,  and,  until  this  case  is 
overruled  by  the  Supreme  Court  the  law 
there  announced  Is  binding  upon  tbe  Appel- 
late Court  We,  however,  think  that  the  case 
Is  not  well  decided,  and  it  Is  out  of  harmony 
with  practically  all  other  decided  cases  on 
the  subject  Rlddlesbarger  v.  Hartford  Ins. 
Co.,  74  U.  S.  386,  19  L.  Ed.  257,  and  cases 
cited;  Bacon  on  Beneficial  Societies,  S  443; 
Niblack  on  Mutual  Benefit  Societies,  §§  370, 
371 ;  May  on  Insurance,  |  478.  It  is  the  view 
of  this  court  that  the  case  of  Eagle  Insurance 
Company  v.  La  Fayette  Insurance  Company, 
supra,  does  not  correctly  state  the  law  upon 
this  question,  and  that  It  should  be  overruled 
upon  the  point  here  referred  to. 

Other  questions  are  presented  by  the  rec- 
ord in  the  case,  and  discussed  by  counsel,  but. 
Inasmuch  as  the  case  must  be  transferred  to 
the  Supreme  Court  it  would  be  unprofitable 
for  this  court  to  undertake  to  decide  them. 

Under  tbe  provisions  of  the  first  clause  of 
section  10,  Acts  1901  (Acts  1901,  p^  567,  c. 
247 ;  Bums'  Ann.  St  1901,  |  1337J),  the  case 
is  transferred  to  the  Supreme  Court,  with  the 
recommendation  that  the  case  of  Eagle  In- 
surance Company  v.  La  Fayette  Insurance 
Company,  supra,  upon  the  point  under  con- 
sideration be  overruled. 


COMSTOCK,  J, 
absent 


concurs.     ROBY,   C.  J.. 


(41  Ind.  A.  642) 
El  parte  SHERWOOD.     (No.   6,398.) 
(Appellate  Court  of  Indiana.    May  12,  1908.) 

1.  APPEAI>-ReCORI>— COBBEOnON— Certiobari 

— ^I'owEE  TO  Grant— ExEBcisE  oe. 

The  power  granted  by  Horner's  Rev.  St. 
1881.  I  668  (Burns'  Ann.  St.  1908,  §  710),  to 
Appellate  Courts  to  compel  tbe  certification  to 
them  by  inferior  courts,  boards,  or  officers  ex- 
ercising judicial  functions  of  full  and  complete 
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transcripts  of  the  proceedings  of  such  tribunals, 
is  generally  exercised  to  supply  a  diminution  of 
the_  record,  as  a  moans  of  correcting  the  tran- 
script of  an  appeal  when  the  record  below  is  cor- 
rect, and  hals  only  been  imperfectly  copied. 
2.  Saue — Xatobe  of  Pbocebding. 

An  application  to  correct  the  record,  Trhen 
made  pending  an  appeal,  is  not  as  a  general  rule 
to  be  construed  aa  an  independent  proceeding, 
but  is  to  be  deemed  such  an  incident  of  the 
original  case  as  to  constitute  an  integral  part 
of  it. 

S.  CEBTIOBABI— POWKB    TO    Gbaist— Pabtiou- 
LAB  CODBTS. 

Horner's  Rev.  St.  1881,  §  6C8  (Burns'  Ann. 
St.  1908,  I  710),  provides  that  any  Appellate 
Court  shall  have  full  power  to  compel  an  in- 
ferior court,  board,  or  officer  exercising  judi- 
cial functions  to  certify  to  such  court  a  full, 
complete  transcript  of  the  records  and  proceed- 
ings of  any  such  tribunal,  and  the  production  of 
any  paper  whenever  necessary  for  the  proper 
determination  of  any  cause  pending  before  the 
Appellate  Court.  Acts  1877,  p.  53,  c.  34,  |  10, 
provides  that  the  superior  court  of  Vandorburfh 
county  shall  have  original  and  appellate  juris- 
diction with  the  circuit  court  in  all  civil  cases. 
Section  13  (page  54)  of  the  act  empowers  such 
court  in  vacation  to  issue  all  process  to  courts 
of  Inferior  jurisdiction  which  may  be  necessary 
in  exercising  the  jurisdiction  conferred  upon 
the  court.  Held,  that  the  first-mentioned  sec- 
tion applies  only  to  Appellate  Courts,  and  the 
act  creating  the  Vanderburgh  superior  court 
gives  that  court  no  authority  to  correct  errors  of 
an  inferior  tribunal,  board,  or  officer  acting  in 
a  judicial  capacity,  except  on  appeal,  in  which 
case  the  action  is  de  novo;  and  hence  such 
court  was  not  authorized  to  grant  a  writ  of  cer- 
tiorari to  review  a  determination  of  the  mayor 
of  a  municipality  revoking  a  liquor  license. 

4.  Same— Pkoceedings  of  Infebiob  Coubts. 

Since  the  Code  of  lSiJ2  the  proceedings  of 
inferior  courts  are  not  reviewable  on  certiorari, 
but  only  on  appeal. 

5.  Injunction — Grounds  of  Relief— Intke- 
FEBENCE  wrrn  Business. 

If  the  legitimate  business  of  a  person  is 
unlawfully  interfered  with  by  one  acting  either 
in  private  or  official  capacity,  the  courts  will 
upon  a  proper  showing  enjoin  the  commission  of 
such  wrong. 

Appeal  from  Superior  Court,  Vanderburgh 
County;  Alexander  Gilchrist,  Judge. 

Appiipation  by  Charles  Sherwood  for  a 
writ  of  certiorari  to  review  the  action  of  the 
mayor  of  the  city  of  Kvansville  In  revoking 
his  liquor  license.  From  an  orilor  denying 
the  writ,  applicant  appeals.    Disuiissed. 

Clifford  T.  Curry  and  Edgar  Durre,  for  ap- 
pellant. 

COMSTOCK,  J.  The  appellant,  a  licensed 
saloon  keeper  of  the  city  of  EvansviUe,  on 

the day  of  May,  1900,  had  his  license 

•revoked  by  the  mayor  of  said  city,  acting 
under  the  authority  of  section  8,  subd.  8, 
p.  266,  Acte  1905.  He  filed  his  application 
in  the  Vanderburgh  superior  court  for  a  writ 
of  certiorari  for  the  purpose  of  having  the 
alleged  wrongful  action  of  the  mayor  review- 
ed. The  court  denied  the  writ.  From  that 
decision  appellant  takes  this  appeal,  making 
said  action  of  the  court  his  assignment  of 
error. 

It  is  alleged  in  appellant's  complaint:  On 
the day  of  January,  1906.  he  made  ap- 
plication of  the  city  of  Evausvllle,  Ind.,  for 


a  license  to  sell  Intoxicating  liquors  upon 
certain  premises  situated  within  four  miles 
of  the  corporate  limits  of  said  city,  and  that 
on  the  31st  day  of  said  month  a  license  was 
regularly  issued  to  bim  in  «mipliance  with 
his  petition.  Tliat  said  license  was  for  a 
period  of  six  months  from  the  Slst  day  of 
January,  1906,  and  that  he  paid  into  tbe 
treasury  of  said  city  in  consideration  thereof 
the  Biuu  of  $125.  That  be  conducted  a  prof- 
itable business  upon  said  premises  until  the 
18th  day  of  May,  1006,  when  by  virtue  ef  the 
complaint  of  Fred  H.  Breneke,  John  W. 
Boehne,  the  duly  elected  and  qualified  acting 
mayor  of  Evansvllle,  unlawfully  and  wrong- 
fully revoked  said  license  issued  to  said  af- 
fiant That  the  afQant  was  not  charged  with 
the  willful  violation  of  any  of  the  conditions 
or  terms  of  his  license,  nor  was  he  charged 
with  having  done,  authorized,  or  permitted  to 
be  done  any  act  in  violation  of  the  law  and 
ordinances  of  said  city  relating  to  tlie  busi- 
ness or  place  of  business  licensed  in  the  said 
proceedings.  It  is  further  alleged  that  he 
bad  not  at  any  time  since  the  granting  of 
said  license  willfully  violated  any  of  the 
terms  or  conditions  of  the  same;  that  said 
Boehne,  without  right  or  cause,  revoked  said 
license,  and  instructed  the.  police  officers  to 
see  that  his  orders  were  carried  out,  and  that 
said  affiant  be  prohibited  from  selling  intoxi- 
cating liquors  under  said  license,  and  were 
Instructed  to  arrest  the  defendant  In  the 
event  he  failed  to  comply  with  said  orders. 
He  says  that  by  such  unlawful  action  he  boa 
been  deprived  of  bis  means  of  livelihood 
without  legai  cause;  that  no  part  of  his  mon- 
ey has  I>een  refunded  to  him  since  said  order 
or  revocation;  that  said  Boehne  was  sitting 
as  a  Judicial  tribunal  at  the  time  of  the  hear- 
ing of  said  cause,  and  denied  appellant  a 
change  of  venue,  after  he  had  made  legal  af- 
fidavit and  application  for  such  change. 
Wherefore  he  prays  that  a  writ  of  certiorari 
issue  against  the  said  John  W.  Boehne,  de- 
manding him  to  certify  and  bring  into  this 
court  a  full,  true,  and  perfect  transcript  of 
all  the  records,  papers,  documents,  and  files 
connected  with  or  relating  to  the  said  pro- 
ceedings wherein  he  revoked  and  caused  to 
be  revoked  the  license  of  appellant,  that  the 
court  may  inspect  said  records  and  proceed- 
ings, and,  if  found  irregular,  the  same  may 
be  set  aside  and  compelling  the  said  Boehne 
to  vacate  and  rescind  the  wrongful  and  un- 
lawful action  in  revoking  said  license,  and 
that  the  affiant  t>e  not  further  molested  in 
the  conduct  of  tiis  business  In  retailing  in- 
toxicating liquors  under  the  license  hereto- 
fore granted.  In  the  complaint  of  said 
Breneke  which  Is  made  a  part  of  the  applica- 
tion for  a  writ  of  certiorari,  after  reciting 
the  fact  that  appellant  is  a  resident  of  Van- 
derburgh county,  engaged  in  the  sale  of  In- 
toxicating liquors  in  less  quantities  than  a 
quart,  the  same  to  be  drunk  on  the  premises, 
stating  his  place  of  business,  it  is  charged 
that  Sherwood  is  not  a  fit  and  proper  person 
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to  be  Intrusted  witb  the  sale  of  intoxicating 
liquors,  for  tbe  reason  tluit  on  or  about  the 
1st  of  May,  1906,  be  kept  a  disorderly  bouse 
by  suffering  and  permitting  certaiu  parties 
named  to  conduct  themseives  in  a  boisterous 
manner  and  to  indulge  in  loud  talking,  Ring- 
ing, and  other  noises  iu  a  drunken  carousal, 
near  the  midnight  hour  of  said  date,  the  par- 
ties named  being  prostitutes;  that  about  the 
Ist  of  May,  1906,  he  served  certain  parties 
with  intoxicating  liquor  after  tbe  hour  of  11 
o'clock  p.  m.;  that  on  the  5tb  day  of  May, 
1906,  be  was  convicted  and  fined  in  tbe  city 
court  of  said  city  of  BransTlUe  for  asaociat- 
ing  witb  prostitutes,  and  with  having  been 
drunk  on  the  1st  day  of  May,  1906;  further, 
that  the  complainant  was  a  chief  of  police  of 
tbe  city  of  Evansvllle,  and  as  such  since  the 
Ist  day  of  January,  1906,  had  received  fre- 
quent complaints  from  parties  residing  in  tbe 
vicinity  of  the  place  of  business  of  said  Sher- 
wood; that  said  place  was  conducted  in  a  dis- 
orderly manner  and  greatly  disturbed  the 
peace  and  quiet  of  said  vicinity;  and  that 
the  -conduct  of  said  defendant  Sherwood  and 
bis  acts  as  hereinbefore  recited  have  great- 
ly disturbed  the  good  order  and  shocked  tlie 
morals  of  the  city  of  Evansville,  Ind. 

Tbe  statute  provides  (Homer's  Rer.  St. 
1881,  S  668;  Bums'  Ann.  St.  1908,  t  TIO): 
"That  any  Appellate  Court  shall  have  full 
power  to  compel  any  inferior  court,  board  or 
officer  exercising  judicial  functions  or  other 
persons,  to  certify  to  such  court  a  full,  com- 
plete transcript  of  tbe  records  and  proceed- 
ings of  any  such  tribunal,  l)oard,  officer  or 
person  and  tbe  production  of  any  paper 
whenever  it  shall  be  necessary  for  the  prop- 
er determinatlmi  of  any  cause  or  proceeding 
pending  before  the  Appellate  Court."  Such 
power  is  generally  exercised  to  supply  a  dim- 
inution of  the  record  as  a  means  of  correct- 
ing the  transcript  of  an  appeal  when  the  rec- 
cord  below  is  correct,  and  has  only  Ijeen  im- 
perfectly copied.  Ewbank's  Manual,  {  210. 
"An  application  to  correct  the  record,  when 
made  pending  an  appeal,  is  not  as  a  general 
rule,  to  be  considered  as  an  Independent  pro- 
ceeding, but  is  to  be  deemed  such  an  inci- 
dent of  the  original  case  as  to  constitute  an 
Integral  part  of  It"  Said  section  668,  Hom- 
er's Rev.  St,  applies  only  to  Appellate  Courts 
or  courts  of  review.  The  act  creating  the 
superior  court  of  Vanderburgh  county  pro- 
vides that  it  "shall  have  original  Jurisdiction 
with  the  circuit  court  In  all  civil  cases 
•  •  •  and  all  other  appellate  Jurisdiction 
in  dvll  cases  now  vested  In,  or  may  hereaft- 
er be  vested  by  law  in  circuit  courts.''  Sec- 
tion 10,  p.  53,  c.  34,  Acts  1877.  Section  13 
of  the  same  act  provides:  "The  said  court 
or  Judge  In  vacation  shall  have  power  to  Is- 
sue and  direct  all  process  to  courts  of  in- 
ferior Jurisdiction,  and  to  corporations  and 
individuals  which  shall  be  necessary  In  ex- 
ercising the  Jurisdiction  hereby  conferred  and 
for  the  regular  execution  of  tbe  law,  and  to 
make  all  proper  judgments,  etc.,  and  to  is- 
8i  N.E.— 50 


sue  all  process  and  executions,  and  to  do  all 
other  acts  as  may  be  necessary  to  carry  Into 
effect  the  same  In  conformity  witb  the  Consti- 
tution and  laws  of  the  state."  '  The  act  gives 
it  no  authority  to  correct  the  errors  of  an  in- 
ferior tribunial,  board,  or  official  acting  in  a 
Judicial  capacity,  except  upon  appeal,  and 
then  tbe  action  is  de  novo.  The  proceeding 
under  cousideration  is  an  original  action, 
seeking  to  have  reviewed  the  rulings  of  an 
laferloc  tribunal.  Granted  that  courts  pos- 
sess inherent  powers  not  derived  from  stat- 
utes, still  their  jurisdiction  is  not  self-con- 
ferred. In  tbe  able  brief  with  which  counsel 
support  the  application  for  the  writ,  it  is 
stated  that  appellant  is  without  the  right  of 
appeal.  We  are  of  the  opinion  that  this  is 
correct,  but  that  question  is  not  before  us  for 
decision. 

Numerous  cases  are  cited  to  sustain  the 
proposition  that  the  common-law  •writ  of  cer- 
tiorari still  exists  to  review  the  proceedings 
of  an  inferior  tribunal  when  there  is  no 
other  remedy  for  sucli  review.  The  cases  .cit- 
ed are  from  states  where  tbe  practice  of  re- 
view by  certiorari  prevails.  The  question 
here  presented  Is,  we  think,  settled  in  the 
recent  case  of  City  of  Indianapolis  v.  Thomp- 
son Mfg.  Co.,  81  N.  B.  1156,  decided  by  this 
court,  and  from  which  we  quote:  "But  in 
this  state,  since  the  adoption  of  the  Code  of 
1852,  this  use  of  the  writ  of  certiorari  has 
not  been  authorized,  and  the  only  procedure 
by  which  the  Judgment  of  a  lower  court  may 
be  reviewed  by  this  court  Is  by  way  of  ap- 
peaK"  Appellant  is  not  wholly  without  a 
remedy.  If  the  legitimate  business  of  tbe 
citizen  is  unlawfully  interfered  with,  either 
by  one  acting  In  a  private  or  official  capaci- 
ty, the  courts  will,  upon  a  proper  showing, 
enjoin  the  commission  of  such  wrong. 

Appeal  dismissed. 

RABB,  HADLBY,  MYERS,  and  WATSON, 
JJ.,  concur.    BOBY,  C.  J.,  absent 


C78  Oh.  St.  U7) 
TOLEDO  A  O.  CENT.  RY.  CO.  v.  WREN. 
(Supreme  Court  of  Ohio.    April  14,  1908.) 

1.  Cabbiebs— Freight  Facilities— DisoBnn- 

NATION. 

It  is  the  duty  of  a  railroad  company,  both 
under  the  common  law  and  by  statute  in  this 
state  (section  33T3-1,  Rev.  St.),  to  extend  to  all 
persona,  without  favoritlEm  or  discrimination, 
equal  opportunities  and  facilities  for  receiving 
and  shipping  freights  of  all  kinds  of  tbe  same 
class. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  |§  98.  901-905.] 

2.  Saue— 'Action  fob  Dauaoes. 

In  an  action  against  a  railroad  company  by 
a  person  engaged  in  the  handling  and  siiipping 
of  hay,  grain,  and  straw  to  recover  damages  for 
alleged  discrimination  against  him  by  the  com- 
pany's giving  to  other  shippers  handling  and 
shipping  the  same  kind  of  freight  special  or  un- 
equal preferences  in  the  distribution  and  deliv- 
ery of  cars,  the  plaintiff  is  only  entitled  to  re- 
cover as  damages  such  sum  as  will  compensate 
him  for  tbe  loss  or  injury  actually  sustained  as 
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the  result  of  such  discrimination,  except  that  \a 
any  such  action,  if  diEcrimination  be  proved,  the 
recovery  shall  not  be  less  than  $500. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  9,  Carriers,  (  915.] 

3.  Save — Mbabube  of  Damages. 

In  such  action,  where  there  is  no  allegation 
of  special  damages,  the  measure  of  damages  to 
which  the  plaintiff  is  entitled  is  the  difference 
between  the  market  value  of  the  hajr  and  straw 
that  would  have  been  transported  in  the  cars 
the  plaintiff  should  have  received  at  the  point  to 
which  they  were  to  have  been  carried  at  the  time 
when  they  would  have  reached  their  destination 
and  the  market  value  of  said  hay  and  straw  at 
the  same  time  at  the  place  from  which  they  were 
to  have  been  carried,  less  the  cost  of  transporta- 
tion between  the  two  points. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  9,  Carriers,  i  915.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Wyandot  County. 

Action  by  Jolin  Wren  against  the  Toledo 
&  Ohio  Central  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Suit  was  brought  by  the  defendant  In  er- 
ror, John  Wren,  In  the  court  of  common 
pleas  of  Wyandot  county,  to  recover  from 
.  the  plaintiff  In  error  as  a,  common  carrier 
damages  for  alleged  unlawful  discrimination 
against  him  in  the  matter  of  the  furnishing 
of  cars  for  the  sbipment  of  bay  and  straw. 
The  petition  of  plaintiff,  after  averring  the 
corporate  capacity  of  the  defendant  railway 
company,  that  it  is  a  common  carrier,  etc., 
contains  by  way  of  statement  of  his  cause 
of  action  the  following  averments:  "John 
Wren,  the  plaintiff  herein,  lives  in  the  town 
of  Deunquat  in  said  Wyandot  county,  and 
which  town  Is  and  for  many  years  has  been 
a  station  on  said  defendant's  railway  at 
which  it  has  received  freight,  and  especially 
hay,  straw,  and  grain.  The  said  plaintiff 
has  for  a  long  time  been  engaged  at  said 
town  of  Deunquat  In  the  business  of  buying 
and  shipping  grain  and  bay  and  straw. 
There  is  no  line  of  railway  except  that  of 
the  defendant's  extending  through  the  said 
town  of  Deunquat.  Said  plaintiff  has  ex- 
pended a  large  sum  of  money  in  building 
and  maintaining  an  elevator,  warehouse,  and 
other  things  necessary  for  the  proper  caring 
for  and  shipping  of  grain  and  bay  at  and 
from  said  station.  There  Is  a  side  track, 
which  was  built  many  years  ago  at  the  joint 
expense  of  this  plaintiff  and  defendant,  ex- 
tending along  the  side  of  plaintiff's  elevator 
and  warehouses,  and  connecting  with  defend- 
ant's main  tracks,  which  was  placed  there 
by  the  parties  to  this  suit  for  the  purpose  of 
running  cars  upon  to  be  loaded  and  unloaded 
of  freight.  This  plaintiff  receives  large  or- 
ders for  bay  and  straw  to  be  shipped  to  va- 
rious points  in  Ohio  and  elsewhere,  and 
which  he  can  only  ship  over  defendant's  line 
of  railway.  The  town  of  Deunquat  is  lo- 
cated 2%  miles  from  Sycamore,  about  8 
miles  from  McCutchenvIlle,  about  4  miles 
from  Lemert,  and  about  14  miles  from  Bu<7- 


nis,  all  of  which  tbwns  are  stations  on  the 
defendant's  line  of  railway,  and  at  all  of 
which  places  the  defendant  receives  for  ship- 
ment bay  and  straw;  all  conditions  at  said 
places  being  the  same  as  those  at  Deunquat 
for  .shipping  said  hay  and  straw.  Plaintiff 
says  that  for  three  months  prior  to  the  filing 
of  this  i)etltion  said  defendant  has  refused 
to  furnish  any  cars  to  this  plaintiff  to  be 
loaded  with  hay  and  straw,  though  this 
plaintiff  has  requested  defendant  to  furnish 
blm  cars  at  Deunquat  to  be  loaded  with  hay 
and  straw,  notifying  the  defendant  daily  of 
his  need  for  said  cars.  During  said  period 
of  three  months  prior  to  the  filing  of  this 
petition  this  plaintiff  has  had  a  large  num- 
ber of  orders  for  hay  and  straw  to  be  ship- 
ped to  various  points  In  Ohio  and  elsewhere, 
but  through  this  defendant's  refusal  and 
that  alone  he  has  been  prevented  from  filling 
the  orders  of  his  said  customers.  This  plain- 
tiff as  a  buyer  contracted  to  buy  the  hay 
crops,  1906,  from  many  of  the  farmers  in 
the  vicinity  of  Deunquat,  and  through  said 
refusal  of  the  defendant  to  furnish  cars  for 
shipping  as  aforesaid  he  has  beei^  prevented 
from  carrying  out  his  said  contracts  to  his 
great  and  irreparable  damage.  During  the 
said  period  of  three  months  the  defendant 
has  furnlsheu  many  cars  to  be  loaded  with 
hay  and  straw  at  the  other  stations  herein- 
before named,  and  which  have  been  loaded 
with  hay  and  Straw  for  shipment  from  said 
stations,  though  this  plaintiff  has  absolutely 
received  no  cars  for  said  purpose,  though  he 
has  ordered  cars  dally  from  the  defendant, 
and  he  was  ready  and  willing  to  load  said 
cars  and  pay  the  legal  charge  for  the  same. 
By  reason  of  being  discriminated  against  as 
above  set  forth  this  plaintiff  has  been  dam- 
aged In  his  business  in  the  sum  of  $15,000, 
for  which  he  asks  Judgment" 

To  tills  petition  the  following  answer  was 
filed:  "Now  comes  the  above-named  defend- 
ant, and  for  answer  to  the  plalntltrs  petition 
says :  The  defendant  admits  that  it  is  a 
corporation,  as  alleged  In  the  petition,  and 
that  It  operates  a  line  of  railroad  from  To- 
ledo, Ohio,  in  a  southerly  direction  through 
Wyandot  county.  Defendant  admits  that 
Deunquat  is  and  has  been  for  many  years 
a  station  on  defendant's  railway  at  which 
defendant  receives  and  discharges  freight 
The  defendant  admits  that  the  plaintiff  Is 
engaged  in  the  business  of  buying  and  ship- 
ping grain,  hay,  and  straw.  Defendant  ad- 
mits that  there  Is  a  side  track  extending 
along  the  line  of  railroad  at  the  station  of 
Deunquat  Defendant  admits  that  Sycamore, 
McCutchenvIlle,  Lemert,  and  Bucyrus  are  all 
stations  on  the  line  of  defendant's  railway. 
The  defendant  denies  each  and  every  other 
allegation  in  said  petition  that  is  not  here- 
inabove si>ecIficaUy  admitted  to  be  true. 
Wherefore  the  defendant  having  fully  an- 
swered, prays  to  be  hence  dismissed  with  its 
costs." 

UjKm  the  Issues  thus  tendered  and  pre- 


Digitized  by 


Google 


Obio) 


TOLEDO  &  O.  CENT.  RY.  CO.  v.  WREN. 


787 


sented  the  cause  was  tried  and  submitted  to 
a  jury,  and  a  verdict  was  returned  in  favor 
of  the  plaintiff  for  the  sum  of  $2,000.  A  mo- 
tion for  new  trial  was  made  and  overruled, 
and  judgment  was  entered  by  the  court  of 
common  pleas  upon  said  verdict  This  judg- 
ment was  afarmed  by  the  circuit  court  The 
Toledo  &  Ohio  Central  Railway  Company 
prosecutes  the  present  proceeding  In  error, 
and  asks  that  the  judgments  of  the  courts 
below  be  reversed,  and  that  final  judgment 
be  entered  by  this  court  In  Its  favor. 

Doyle  &  Lewis  and  Finley  &  Gallinger,  for 
plaintiff  in  error.  D. -C.  Parlcer  and  Carter 
&  Ooodrlcb,  for  defendant  In-  error. 

CREW,  J.  (after  stating  the  facts  as  above). 
It  is  a  part  ofthe  common-law  duty  of  rail- 
road companies  to  afford  to  all  shippers, 
without  favoritism  or  discrimination,  equal 
opportunities  and  facilities  for  receiving  and 
shipping  freights  of  the  same  kind  and  class. 
In  this  state  such  duty  is  declared  and  spe- 
cifically enjoined  by  section  3373-1,  Rev.  St., 
which  provides  that:  "It  shall  be  the  duty  of 
all  railroad  companies  and  of  all  persons 
operating  a  railroad,  to  secure  and  extend  to 
all  persons,  companies  and  corporations,  the 
same  and  equal  opportunities  and  facilities 
for  receiving  and  shipping  freights  of  all 
kinds,  of  the  same  class  (and  the  same  and 
equal  opiMitunltles  and  facilities  for  receiv- 
ing and  sblppinc  freights  of  all  kinds  of 
the  same  class),  that  such  railroad  company 
.or  the  person  operating  such  railroad,  ex- 
toids  to,  has  used  or  enjoys,  of  and  concern- 
ing freights  owned  by  such  railroad  com- 
pany, or  the  person  operating  such  road  or 
any  of  the  officers  or  stockholders  therein, 
or  in  which  It  they  or  either  of  them  have 
any  Interest  and  any  railroad  company  or 
person  operating  any  railroad  failing  to 
comply  with  or  observe  the  provisions  or  re- 
quirements of  this  section,  shall  be  liable  in 
a  civil  action  to  the  party  injured  for  the 
damages  sustained,  but  for  any  violation  of 
this  section  the  recovery  in  any  such  action 
shall  not  be  less  than  fire  hundred  dollars." 

It  is  the  claim  of  counsel  for  plaintiff  in 
error  that  a  proper  interpretation  of  this 
statute  will  not  permit  the  recovery  of  the 
penalty  therein  provided,  except  only  in  cases 
where  the  discrimination  alleged  and  proved 
is  a  refusal  pn  the  part  of  the  railroad  com- 
pany to  furnish  to  the  shipper  equal  oppor- 
tunities and  facilities  for  the  shipment  of 
freight  that  such  railroad  itself  uses  or  en- 
joys df  and  concerning  freights  owned  by 
said  company,  or  the  officers  or  stockholders 
therein,  or  In  which  it,  they,  or  either  of 
them  have  an  Interest  That  it  was  not  the 
legislative  Intent  that  this  statute  should  be 
thus  limited  In  Its  operation  and  effect  and 
that  the  Legislature  did  not  In  fact  so  con- 
template or  enact,  becomes  apparent  we  think 
trom  a  brief  consideration  of  the  course  and 
history  of  this  particular  enactment.  House 
Ail!  2;o.  658  (section  2  of  which  is  the  law 


now  under  consideration),  as  orfginally  in- 
troduced In  the  House  of  Representatives, 
was  amended  in  the  Senate  by  striking  out 
all  of  said  original  section  2  after  the  word 
and  figure  "section  2"  and  inserting  in  lieu 
thereof  what  Is  now  section  3373-1,  Rev.  St, 
as  above  quoted.  Senate  Journal  1891,  pp. 
742,  743.  The  Senate  amendment  was  con- 
curred In  by  the  House,  and  the  bill  as  so 
amended  was  passed  and  became  a  law  on 
April  29,  1S91.  88  Ohio  Laws,  429.  In  the 
bill  as  passed  no  parenthetiaal  marks,  such 
as  are  now  found  in  the  statute  as  published, 
were  used  or  Inserted,  but  in  said  statute 
in  the  form  In  which  It  became  a  law  a  com- 
ma was  Inserted  and  is  found  after  the  word 
"class"  in  the  first  paragraph  of  said  section, 
thus  indicating  that  the  language  now  found 
In  parentheses  is  not  a  mere  repetition  by 
Inadvertence  of  the  language  which  immedi- 
ately precedes  It  but  that  this  language  was 
advisedly  and  Intentionally  so  repeated  and 
used  by  way  of  appropriately  describing  and 
defining  a  further  and  particular  preference 
or  discrimination  thereby  intended  to  be  pro- 
hibited and  forbidden.  In  other  words,  it 
was,  we  tbink,  the  evident  design  and  pur- 
pose of  the  Legislature  by  this  statute  to  en- 
act and  provide:  (1)  That  it  shall  be  the 
duty  of  all  railroad  companies  to  secure 
and  extend  to  all  persons,  companies,  and 
corporations  the  same  and  equal  opportuni- 
ties and  facilities  for  receiving  and  shipping 
freights  of  all  kinds  of  the  same  class;  (2) 
that  it  shall  be  the  duty  of  all  railroad  com- 
panies to  secure  and  exten.d  to  all  persons, 
companies,  and  corporations  the  same  and 
equal  opportunities  and  facilities  for  receiv- 
ing and  shipping  freights  of  ail  kinds  of  the* 
same  class  that  such  railroad  company  ex- 
tends to,  has,  uses,  or  enjoys  of  and  concern- 
ing freights  owned  by  such  railroad  company, 
or  any  of  the  officers  or  stockholders  therein, 
or  in  which  it  they,  or  either  of  them  have 
any  Interest  * 

The  first  provision  doubtless  was  Intended 
to  be  and  Is  merely  declaratory  of  the  com- 
mon-law duty  and  obligation  of  railroad  com- 
panies as  common  carriers,  while  the  obvious 
purpose  and  effect  of  the  second  provision 
was  and  Is  to  declare  unlawful  and  to  specif- 
ically prohibit  by  direct  and  positive  enact- 
ment the  particular  kind  of  preference  or 
discrimination  therein  expressly  pointed  out 
and  forbidden.  The  penalty  clause  of  the 
statute '  applies  alike  to  both  of  these  pro- 
visions, and  is  in  terms  as  follows:  "Any 
railroad  company  or  person  operating  any 
railroad  falling  to  comply  with  or  observe 
the  provisions  or  requirements  of  this  sec- 
tion shall  be  liable  In  a  civil  action  to  the 
party  Injured  for  the  damage  sustained,  but 
for  any  violation  of  this  section  the  recovery 
in  any  such  action  shall  be  not  lees  than  five 
hundred  dollars."  Whether  or  not  In  a  par^ 
tlcular  case  equal  facilities  have  been  re- 
fused and  a  discrimination  made  as  between 
shippers  is  a  question  of  fact  to  be  deter- 
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mined  from  the  evidence.  InaBmuch,  tliere- 
fore,  as  it  affirmatlTely  appears  from  the  rec- 
ord in  tlie  present  case  that  there  was  snfS- 
cient  evidence  to  warrant  the  finding  of  un- 
lawful discrimination  on  the  part  of  the 
railway  company  against  the  complainant, 
John  Wren,  the  latter  was  entitled,  by  force 
of  the  statute,  to  a  verdict  and  Judgment  in 
his  favor  for  at  least  $500.  But  with  the 
qualiflcatlou  that  the  amount  recovered  shall 
not  be  less  than  $500,  a  party  suing  for  the 
violation  of  any  of  the  provisions  of  this 
statute  is  only  entitled  to  recover  by  way 
of  damages  such  sum  as  will  compensate  him 
for  the  loss  or  Injury  he  has  actually  sus- 
tained. And  In  such  action  if,  under  the  aver- 
ments of  his  petition,  tlie  plaintiff  is  only 
entitled  to  recover  general  damages,  there 
being  no  suiBcient  allegation  therein  of  any 
special  damages,  the  true  rule  and  measure 
of  such  general  damages  is  the  difference 
between  the  market  value  of  the  goods  that 
would  have  been  transported  in  the  cars  the 
plaintiff  should  have  received  at  the  point  to 
which  they  were  to  have  been  carried  at  the 
time  when  they  would  have  reached  their 
destination  and  their  market  value  at  the 
same  time  at  the  place  from  which  they 
were  to  have  been  carried,  less  the  cost  of 
transportation  l>etween  the  two  points.  In 
the  present  case  a  verdict  was  returned  by 
the  Jury  In  favor  of  the  plalntlfT  and  against 
the  railway  company  for  the  sum  of  $2,000, 
a  sum  whldi,  upon  the  undisputed  facts,  Is 
shown  to  be  so  grossly  in  excess  of  the  dam- 
ages actually  sustained  by  plaintiff  as  to 
compel  the  conclusion  elttier  tliat  such  ver- 
dict was  given  and  returned  by  the  Jury 
tinder  the  influence  of  passion  or  prejudice, 
or  under  the  mistaken  belief  that  they  were 
permitted  and  had  fall  right  to  arbitrarily 
fix  and'  determine  the  amount  of  the  dam- 
ages they  would  assess  and  allow;  no  in- 
atructloD  whatever  having  been  given  them 
by  the  court  as  to  how  or  by  what  rule  they 
were  to  ascertain  and  measure  the  amount 
of  such  compensation  in  the  event  they  should 
find  for  the  plaintiff.  The  entire  and  only 
instruction  given  by  the  court  to  the  Jury  on 
the  question  of  the  amount  of  compensation 
proper  to  be  allowed  by  them  was  as  follows: 
"If  yon  find  for  plaintiff,  your  verdict  will 
be  for  such  sum  as  will  compensate  the  plain- 
tiff for  damage  which  he  received  by  reason 
of  defendant  discriminating  against  the  plain- 
tiff as  In  plaintiff's  petition  alleged.  But, 
if  you  find  for  plaintiff,  your  verdict  will 
be  for  not  less  than  $500."  How  such  dam- 
ages were  to  be  ascertained,  or  by  what  rule 
they  were  to  l>e  measured  and  determined, 
the  Jury  was  not  told,  although  counsel  for 
the  railway  company  specially  requested  an 
instruction  upon  this  point  While  the  par- 
ticular instruction  asked  by  counsel  in  this 
behalf  was  properly  refused  as  not  contain* 
Ing  an  accurate  statement  of  the  rule  or 
measure  of  damages  applicable  in  this  case, 
nevertheless  the  request  as  made  challenged  | 


the  court's  attention  to  the  necessity  of,  and 
counsel's  desire  for,  some  positive  and  perti- 
nent instruction  on  this  very  material  ques- 
tion, and  the  total  omission  and  failure  of 
the  court  to  advise  and  instruct  the  Jury  as 
to  the  law  applicable  to  such  question  was  in 
this  case,  under  the  circumstances,  both  er- 
roneous and  preJudiciaL 

The  railway  company  also  requested  the 
trial  Judge  to  give  to  the  Jury  the  following 
instruction;  "The  plaintiff  claims  to  have 
given  defendant  an  order  on  or  about  the 
26th  day  of  September,  1905,  for  two  cars  for 
shipment  of  plaintlfrs  hay  over  defendant's 
road  to  C.  &  O.  and'N.  &  W.  points,  and 
that  the  defendant  refused  to  deliver  said 
cars,  in  consequence  of  which  plaintiff  claims 
damage.  The  court  instructs  you  that  before 
plaintiff  can  recover  in  this  action  he  must 
satisfy  you  by  a  preponderance  of  the  evi- 
dence, first,  that  such  order  was  given  to  de 
fendant;  second,  that  defendant  had  the 
cars  of  the  kind  ordered,  and  facilities  for 
furnishing  the  same  during  the  period  of 
which  plaintiff  complains;  and,  third,  that 
■defendant  discriminated  against  the  plaintiff 
In  favor  of  other  shippers  in  the  delivery  of 
cars  for  the  transportation  of  hay  and 
straw."  This  instruction,  which  was  refused 
should,  we  think,  have  been  given  as  asked, 
and  the  refusal  of  the  court  to  submit  It  to 
the  Jury  was  error. 

Other  alleged  errors  are  assigned  and  have 
been  considered;  but  we  find  in  the  record 
no  prejudicial  error  except  as  hereinbefore 
stated.  The  Judgment  of  the  circuit  court  • 
affirming  the  Judgment  of  the  court  of  com- 
mon pleas  will  be  reversed,  and  the  cause 
will  be  remanded  to  the  court  of  common 
pleas  of  Wyandot  county,  with  directions  to 
set  aside  the  verdict  rendered  herein  and 
grant  a  new  trial,  unless  a  remittitur  be  en- 
tered by  John  Wren  of  the  amount  of  said 
verdict  in  excess  of  $500. 

Judgment  reversed. 

SHAUCK,  C.  J.,  and  PRICE,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 

(78  Oil.  St  M») 

CHICAGO  COTTAGE  ORGAN  CO.  v.  CRAM- 
BERT. 

(Supreme  Court  of  Ohio.    AprU  14,  1908.) 

Sauss— "ConDiTiONAL  Sales"— fcviDENCE. 

The  only  parol  evidence  of  the  purchase  of 
a  piano  consists  of  the  following  conversatJon 
between  the  purchaser  and  the  salesman:  "I 
looked  at  the  pianos.  I  saw  a  piano  I  liked,  and 
I  told  him  [the  salesman]  I  would  like  to  take 
that  piano,  and,  of  course,  he  told  me  it  was  a 
good  piano,  and  I  asked  him  what  the  piano  cost. 
He  said  $265,  and  the  agreement  I  made  with 
him  I  would  pay  $10  down.  That  was  the 
agi'eement  I  made,  and  $6  a  month,  and  I  paid 
him  $10,  and  he  said:  Now  Miss  Crambert,  I 
know  you  will  be  prompt  in  your  payments.'  I 
said,  'I  will  try  to  be  prompt  as  I  can ;'  and  ho 
said,  'When  yon  have  the  piano  paid  for — when 
all  the  payments  are  paid  up— the  piano  will  be 
yours.'  "    Thereupon,  at  the  request  of  the  sales- 
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man,  the  pnrcbaser  knowingly  execnted  promis- 
sory notes  representing  the  deferred  installments 
of  tlie  purchase  price  and  a  chattel  mortgage 
containing  the  usual  conditions  of  such  an  in- 
Ktrument  to  secure  the  payment  of  such  notes. 
Directly  thereafter  the  piano  was  delivered  to 
the  purchaser.  Beld,  that  the  foregoing  facts 
fail  to  establish  a  contract  of  conditional  sale, 
as  contemplated  by  sections  416&-2  and  4155-3, 
Revised  Statutes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  SS  1321-1335. 

For  other  definitions,  see  Wordi  and  Phrases, 
vol.  2,  pp.  1408,  1410.] 

(Syllabus  by  the  Court) 

Error  to  Superior  Conrt  of  Cincinnati,  Gen- 
eral Term. 

Action  by  the  Chicago  Cottage  Organ  Com- 
pany against  Minnie  Crambert.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Judg- 
ment reversed,  and  Judgment  for  plaintiff  in 
error. 

The  action  in  the  conrt  below  was  In  re- 
plevin to  obtain  possession  of  a  piano,  with 
stool  and  scarf.  The  petition  of  the  company 
alleges  that  the  defendant,  Minnie  Crambert, 
did  wrongfully  detain  from  the  plaintiff  said 
property,  and  proceeds  to  say  that  "on  the 
2d  day  of  September,  1809,  the  defendant,  be- 
ing then  the  owner  of  said  piano,  stool,  and 
scarf,  did  execute  unto  the  plaintiff  her  chat- 
tel mortgage  whereby  she  did  then  and  thefe 
bargain,  sell,  and  convey  to  the  Chicago  Cot- 
tage Organ  Company,  Its  successors  and  as- 
signs, said  piano,  stool,  and  scarf  to  secure 
her  42  promissory  notes  of  $6  each  and  one 
note  of  ^,  said  notes  payable  In  one  to  43 
months  after  date,  respectively,  and  aggregat- 
ing the  sum  of  $255."  It  is  further  alleged 
that  in  said  mortgage  the  defendant  cove- 
nanted and  agreed  that  in  default  of  pay- 
ment, or  any  sale  or  attempt  to  sell  said  prop- 
erty, or  any  part  thereof,  or  upon  the  breach 
of  any  of  the  conditions  of  said  mortgage,  the 
mortgagee,  or  its  assigns  might  take  the  same 
into  its  poBsesaion,  and  that  the  mortgage 
contained  a  condition  that,  upon  the  failure 
of  the  mortgagor  to  pay  any  one  of  said  pur- 
chase-money mortgage  notes  secured  thereby 
as  each  should  become  due,  all  of  said  notes 
should  then  become  due  and  payable.  It  was 
further  provided  that,  if  the  mortgagor  sliould 
pay  each  of  said  notes  with  Interest  at  6  per 
cent,  from  date,  the  mortgage  should  be  void 
and  of  no  effect  It  is  further  alleged  that 
the  defendant  failed  to  pay  all  of  said  notes 
maturing  on  and  after  October  2,  1900,  and 
that,  by  reason  of  said  default,  the  plaintiff 
bod  the  right  to  take  possession  of  said  prop- 
erty, which  the  defendant  has  detained  for 
the  space  of  19  months,  and  damages  were 
prayed  for  in  the  sum  of  $125,  and  a  Judg- 
ment for  the  recovery  of  said  property. 

This  petition  was  filed  in  the  lower  court 
May  13,  1902.  An  affidavit  in  replevin  was 
filed  at  the  same  time.  The  defendant  filed 
an  answer  and  cross-petition,  in  which  she  de- 
nies all  the  averments  of  the  petition,  except 
that  the  plaintiff  is  a  corporation,  and  states 
that  on  or  about  the  3d  day  of  September, 


1899,  she  purchased  from  the  plaintiff  one 
"Kingsbury  piano  No.  13954,"  with  stool  and 
scarf ;  that  the  purchase  was  on  a  condition- 
al sale  on  the  installment  plan,  for  the  sum 
of  $255  to  be  paid  in  Installments;  that  the 
title  to  said  piano,  stool,  and  scarf  was  to  re- 
main in  the  vendor,  the  plaintiff,  and  that 
said  goods  were  delivered  to  her  by  the  plain- 
tiff in  pursuance  to  this  agreement;  that  at 
divers  times  subsequent  to  said  date  of  agree- 
ment, purchase,  and  delivery  she  made  pay- 
ments upon  said  goods  amounting  to  the  sum 
of  $82.72,  as  she  was  required  to  do  under 
her  contract,  but  that  she  failed  to  make  pay- 
ments within  the  exact  terms  of  said  agree- 
ment, and  that  on  or  abbot  the  13tb  day  of 
May,  1902,  the  plaintiff,  without  tendering 
and  refunding  to  defendant  the  said  sum  so 
paid  or  any  part  thereof,  forcibly  and  against 
her  will  took  possession  of  said  piano,  stool, 
and  scarf  and  unlawfully  holds  same,  to  her 
damage  in  the  sum  of  $50,  for  which  she 
prays  Judgment  The  plaintiff  replied,  ad- 
mitting many  averments  of  the  cross-petition 
as  to  the  number  and  amount  of  Installments 
of  payment,  but  it  denies  that  the  sale  of  the 
piano,  stool,  and  scarf  was  conditional  so  that 
the  title  thereto  remained  in  the  vendor,  and 
denies  that  the  property  was  delivered  to  de- 
fendant under  any  such  agreement,  and  it  is 
averred  ttiat  the  plaintiff  relies  on  its  chattel 
mortgage  alone  as  Its  source  of  title.  The  re- 
ply then  states  that  the  piano  was  damaged 
by  the  defendant  while  in  Iter  possession  in 
the  sum  of  $50,  and  that  if  it  be  decided  that 
said  property  was  sold  on  a  conditional  sale 
that  by  reason  of  said  damages  and  defend- 
ant's long  use  of  the  property,  the  plaintiff  is 
not  required  to  return  anything  to  the  pur- 
chaser. The  case  was  tried  to  a  Jury  and  its 
verdict  was  for  the  defendant  in  the  sum  of 
$41,  for  which  Judgment  was  rendered,  after 
a  motion  for  new  trial  was  overruled.  The 
case  was  taken  on  error  to  the  general  term, 
where  the  Judgment  was  affirmed.  Error  is 
prosecuted  here  to  reverse  both  Judgments. 

Stephens,  Lincoln  &  Stephens,  for  plaintiff 
in  error.  Charles  J.  Fitzgerald  and  Jolm  P. 
Ryan,  for  defendant  in  error. 

PRICE,  3.  (after  stating  the  facts  as  above). 
There  is  a  common  understanding  betwe^i 
the  parties  to  tills  litigation  that  the  plaintiff 
In  error  sold  to  the  defendant  in  error  on  or 
about  September  2,  1899,  the  piano,  stool,  and 
scarf  mentioned  in  the  record,  and  that  the 
sale  was  upon  an  agreed  consideration  of 
$265  to  be  paid  $10  in  cash  and  the  balance  in 
monthly  installments  of  $6  each,  and  one  of 
$3,  each  to  bear  6  per  cent  Interest  from 
date.  To  represent  these  deferred  payments 
42  notes  of  $6  each,  and  one  for  $3,  were  ex- 
ecuted by  the  purchaser  to  the  organ  com- 
pany, and,  while  the  answer  denies  it  It  is 
not  disputed  in  the  evidence  that  the  chattel 
mortgage  was  signed  by  the  purchaser,  which 
by  its  terms  secures  the  payment  of  said 
notes.    The  point  of  variance  relate^  to  the 
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character  of  the  sale;  It  being  asserted  by 
the  purchaser  that  It  was  conditional,  so  that 
the  title  remained  In  the  vendor  until  all  the 
payments  were  made,  while  the  vendor  afiBrms 
that  the  sale  was  absolute,  thereby  vesting 
the  title  to  the  goods  In  the  purchaser,  sub- 
ject to  be  divested  only  on  the  breach  of  some 
or  all  of  the  covenants  and  conditions  of  the 
chattel  mortgage.  If  the  sale  was  condition- 
al, the  rights  of  the  parties  thereto  were  de- 
fined by  sections  4155-2,  4156-3,  Rev.  St.  As 
these  provisions  of  the  statute  are  appealed  to 
by  defendant  in  error  in  support  of  her  con- 
tention, we  Insert  them  In  this  opinion. 

Section  4153-2,  as  In  force  at  the  time  the 
mortgage  was  given  (September  2,  1899),  and 
at  the  time  the  piano  was  replevined  (May  13, 
1902),  read  as  follows: 

"(4155-2)  Section  1.  [C!onditlonal  sales  of 
personal  property;  condition,  when  void ;  evi- 
dence of  condition;  filing  of  statement]  In 
all  cases  where  any  personal  property  shall 
be  sold  to  any  person,  to  be  paid  for  In  whole 
or  in  part  in  installments,  or  shall  be  leased, 
rented,  hired  or  delivered  to  another  on  condi- 
tion that  the  same  shall  belong  to  the  person 
purchasing,  leasing,  renting,  hiring  or  receiv- 
ing the  same  whenever  the  amount  paid  shall 
be  a  certain  sum,  or  the  value  of  such  prop- 
erty, the  title  to  the  same  to  remain  in  the 
vendor,  lessor,  renter,  hirer  or  deliverer  of 
the  same,  until  such  sum  or  the  value  of  such 
property  or  any  part  thereof  shall  have  been 
paid,  such  condition,  in  regard  to  the  title  so 
remaining  until  such  payment,  shall  be  void 
as  to  all  subsequent  purchasers  and  mort- 
gagees In  good  faith,  and  creditors,  unless 
such  ctmdltlon  shall  be  evidenced  by  writing, 
signed  by  the  purchasers,  lessor,  renter,  hirer, 
or  receiver  of  the  same,  and  also  a  statement 
thereon,  under  oath,  made  by  tbe  person  so 
selling,  leasing  or  delivering  any  property  as 
herein  provided,  bis  agent  or  attorney  of  the 
amount  of  tbe  claim,  or  a  true  copy  thereof, 
with  an  aflJdavIt  that  the  same  is  a  c(9y.  de- 
posited with  the  clerk  of  the  township  where 
the  person  signing  the  instrument  resides  at 
the  time  of  the  execution  thereof,  If  a  resi- 
dent of  the  state,  and  if  not  such  a  resident, 
then  with  the  clerk  of  the  township  In  which 
such  property  is  sold,  leased,  rented,  hired,  or 
delivered  Is  situated  at  tbe  time  of  the  ex- 
ecution of  the  Instnmfient ;  but  wh«)  the  per- 
son executing  the  instrument  is  a  resident  of 
a  township  in  which  tlie  office  of  county  re- 
corder is  kept,  or  when  he  Is  a  nonresident  of 
tbe  state,  and  the  property  is  within  such 
township,  the  instrument  shall  be  filed  with 
the  county  recorder,  and  tbe  officer  receiving 
any  such  Instmment  shall  proceed  with  the 
same  in  all  respects  as  he  is  required  to  do 
by  section  four  thousand  one  hundred  and 
fifty-two  of  the  Revised  Statutes  of  Ohio,  and 
shall  receive  the  same  fees  as  are  allowed  by 
law  for  similar  soirices  in  other  cases.  [^ 
V.  238.]" 

Sectl<Hi  4155-3  was  amended  March  19, 
1902,  but  as  tbe  amendment  is  not  material  to 


the  case  at  bar  we  give  It  as  in  force  when 
the  mortgage  was  executed: 

"(4155-3)  Sec.  2.  [Vendor  of  property  con- 
ditionally sold  may  not  retake  possession 
without  repaying  certain  part,  of  price  paid.] 
Whenever  such  property  Is  so  sold  or  leased, 
rented,  hired  or  delivered,  it  sliall  be  unlaw- 
ful for  the  vendor,  lessor,  renter,  hirer  or  de- 
liverer, or  his  or  their  agent  or  servant,  to 
take  possession  of  said  property  without 
tendering  or  refunding  to  the  purchaser, 
lessee,  .renter  or  hirer  thereof,  or  any  party 
receiving  the  same,  the  sum  or  sums  of 
money  so  paid  after  deducting  therefrom  a 
reasonable  compensation  for  the  use  of  such 
property,  which  shall  In  no  case  exceed  fifty 
per  cent  of  the  amount  so  paid,  anything  in 
the  contract  to  the  contrary  notwithstanding, 
and  whether  such  condition  be  expressed  In 
such  contract  or  not,  unless  such  property  has 
been  broken  or  actually  damaged,  and  then  a 
reasonable  compensation  for  such  breakage  or 
damage  shall  be  allowed.    [82  v.  238.]" 

The  section  first  quoted  provides,  in  sub- 
stance, that  a  contract  of  sale  of  personal 
property  to  any  person  to  be  paid  for  in 
whole  or  in  part  In  installments  on  coDdttion 
that  the  property  sold  shall  bek>ng  to  the  pur- 
chaser whenever  tbe  amount  paid  shall  be  a 
certain  sum,  the  title  to  remain  in  the  vendor 
until  such  sum  shall  have  been  paid,  shall 
be  void  as  to  tbe  title  remaining  in  tbe 
vendor,  as  to  all  subsequent  purchasers  and 
mortgagees  in  good  faith,  and  creditors,  unless 
such  contract  be  evidenced  by  writing  signed 
by  the  purchaser.  It  must  have  a  statement 
therecm  under  oath  of  the  seller,  bis  agent,  or 
attorney  of  the  amount  of  tbe  claim.  It  Is 
also  required  that  the  contract  so  indorsed, 
or  a  sworn  copy  thereof,  shall  be  deposited  or 
filed  with  a  certain  township  officer,  or  in  a 
certain  case  with  tbe'county  recorder.  As  be- 
tween the  parties  to  tlie  sale,  the  condition 
that  the  title  to  the  property  sold  shall  re- 
main in  the  vendor  until  the  purchase  price, 
or  a  fixed  part  thereof  shall  be  paid,  may  rest 
in  parol.  The  written  evidence  of  the  eon- 
tract  is  required,  and  that  the  same  be  duly 
filed  In  order  to  stand  as  against  subse- 
quent purchasers,  mortgagees  in  good  faith, 
and  creditors.  In  the  case  at  bar  where  is 
the  evidence  of  a  conditional  sale  of  the  piano, 
stool,  and  scarf?  The  plaintiff,  to  make  out 
its  case  under  the  petition,  introduced  the 
chattel  mortgage  and  unpaid  notes,  the  execu- 
tion of  which  was  not  disputed,  and  rested 
Its  case.  These  documents,  whose  execution 
was  not  denied,  made  a  case  for  recovery  In 
replevin  which  was  the  character  of  the  ac- 
tion. In  order  to  defeat  the  plaintifTs  right 
to  so  recover,'  It  was  Incumbent  upon  the  de- 
fendant to  establish  her  cross-petition  where- 
in she  sets  up  that  the  sale  was  not  absolute, 
but  conditional,  and  that  the  material  'condi- 
tion in  the  contract  of  sale  was  that  the  title 
to  the  goods  purchased  should  remain  in  tbe 
seller  until  the  purchase  money  installments 
be  paid.    The  burden  was  upon  her  to  estab- 
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llsh  the  vital  condition,  not  by  Inference  that 
one  might  draw,  but  by  direct  evidence  as  to 
the  terms  ol  the  contract 

Assuming  that  burden,  what  does  she  show? 
She  alone  testified  on  the  subject,  and  no 
one  contradicts  her.  When  she  went  to  the 
storeroom  of  the  organ  comi>any  in  Septem- 
ber, 1899,  she  was  met  by  Mr.  Morey,  a  sales- 
man of  the  company.  She  looked  at  some  of 
the  pianos,  and  she  was  asked  to  "tell  the 
whole  transaction.  *  •  •  A.  As  I  was 
saying,  I  looked  at  the  pianos.  I  saw  a 
piano  I  liked,  and  I  told  him  I  would  like 
to  take  that  piano,  and,  of  course,  he  told 
me  it  was  a  good  piano,  and  I  asked  him 
what  the  piano  cost.  He  said  $265,  and  the 
agreement  I  made  with  him  I  would  pay  $10 
down.  That  was  the  agreement  I  made,  and 
$6  a  month,  and  I  paid  him  |10,  and  he  said, 
'Now,  Miss  Crambert,  I  know  yon  will  be 
prompt  in  your  payments.'  I  said,  'I  will 
try  to  be  as  prompt  as  I  can';  and  be  said, 
'When  you  have  the  piano  paid  for — when 
all  the  payments  are  paid  up — the  piano  will 
be  yours.'"  On  motion  of  cotmsel  for  the 
company,  tills  answer  was  stricken  out,  but 
it  seems  that,  as  found  on  the  next  page  of 
the  printed  record,  the  court  recanted  and 
permitted  the  following  Inquiry  and  answer: 
"State  what  that  was  that  was  said.  ♦  •  • 
A.  I  told  him  that  I  would  like  to  have  the 
piano;  that  I  would  pay  $10  down  and  $6 
a  month  and  6  per  cent  So  he  told  me  then 
as  soon  as  the  piano  was  paid  for — made  my 
payments — ^tbe  piano  would  be  mine,  and  he 
asked  me  in  the  rear  ofBce,  and  he  gavv  me 
some  papers,  and  I  was  not  used  to  anyUiing 
like  that,  and  I  signed  the  papers,  and  never 
read  them."  Although  the  court  struck  out 
the  first  statement,  it  is  found  in  the  printed 
record,  -and,  as  the '  trial  court  changed  its 
opinion  as  to  Its  competency,  we  will  treat  it 
as  properly  before  us  to  be  considered  with 
the  later  statement  which  was  printed.  A 
comparison  of  these  two  narrations  of  past 
events  Impresses  us  with  the  fallibility  of 
human  memory,  especially  when  one  is  called 
upon  several  years  afterwards  to  repeat  a 
conversation  even  on  business  affairs.  The 
purchase  was  made  in  September,  1899,  and 
the  witness  w?s  being  examined  at  May 
term,  1905 — more  than  five  years,  and  it  is 
plain  that  the  two  statements  radically  dif- 
fer. Hie  latter  does  not  contain  an  expres- 
sion found  in  the  former,  while  it  does  con- 
tain new  matter  not  found  in  the  former. 
Nothing  Is  said  in  the  former  about  going  to 
the  office  and  signing  papers.  But,  taking 
both  for  what  they  express,  do  they  prove 
or  tend  to  prove  the  contract  alleged  in  the 
cross-petition?  It  is  there  alleged  that  prop- 
erty "was  purchased  from  plaintiff  by  de- 
fendant by  way  of  conditional  sale  on  the 
installment  plan  •  •  •  that  the  title  to 
said  piano,  stool  and  scarf  was  to  remain  in 
the  vendor,  the  plaintiff  herein.  •  •  • " 
And,  if  we  lock  to  the  section  of  the  statute 
-first  quoted,  we  see  that  it  must  be  a  part 


of  the  contract  of  sale  that  the  title  to  the 
property  is  to  remain  in  the  vendor,  for  In 
contracts  of  bargain  and  sale,  unless  so  ex- 
pressly provided,  the  title  passes  with  the 
sale  and  delivery.  Therefore,  to  still  hold 
the  title  to  goods  sold  and  delivered,  the. 
vendor  must  uave  a  contract  to  thiat  effect. 
The  right  to  so  hold  title  must  not  depend 
on  Inference  or  conjecture,  and  it  is  doubt- 
ful whether  such  a  contract  may  be  Implied 
from  circumstances,  but  we  need  not  go  so 
far. 

There  was  no  negotiation  between  the 
salesman  and.  the  lady  purchaser  touching 
the  title,  or  where  it  should  abide  in  case  of 
sale..  He  did  not  say  to  her,  "Tour  terms  of 
payment  are  satisfactory,  but  we  will  hold 
the  title  to  the  piano,  et  cetera,  until  we  re- 
ceive all  the  payments,"  or  any  similar  words. 
She  did  not  say,  "You  may  hold  the  title  un- 
til yon  are  paid,"  or  anything  to  that  effect 
The  nearest  approach  to  any  statement  re- 
garding title  is  as  found  in  her  first  testi- 
mony, where  she  quotes  the  salesman  as  say- 
ing: "Now,  Miss  Crambert,  I  know  you  will 
tie  prompt  in  your  payments" ;  and  he  said, 
"When  you  have  this  piano  paid  for — when 
all  the  payments  are  paid  up — the  piano 
will  be  yours."  Or,  as  she  quotes  him  in 
her  second  statement:  "So  he  told  me  then 
as  soon  as  the  piano  was  paid  for,  made  my 
payments,  the  piano  would  be  mine.  ♦  •  •  •• 
He  said  nothing  about  the  company  still 
holding  the  title,  and  therefore  she  had  no 
opportunity  to  agree  to  that  as  a  condition 
in  the  sale.  She  says:  "The  agreement  I 
made  with  tilm  I  would  pay  $10  down.  That 
was  the  agreement  I  made,  and  $6  a  month, 
and  I  paid  him  the  $10."  Neither  party  said 
a  word  about  the  title  remaining  In  the 
vendor,  and  therefore  the  minds  of  the  par- 
ties never  met  on  that  point  What  the 
salesman  said  abont  the  piano  becoming  her 
property  when  the  payments  were  made  is 
but  the  expression  of  an  opinion.  Whether 
he  was  authorized  to  make  the  remark  or 
not  is  immaterial,  because.  In  our  judgment 
it  did  not  establish,  or  tend  to  establish,  a 
contract  between,  the  purchaser  and  the  com- 
pany that  It  should  bold  the  title  until  the 
payments  were  made.  The  expression  of  an 
opinion  by  the  salesman  falls  far  short  of 
making  a  contract  of  conditional  sale. 

Moreover,  the  salesman  and  the  purchaser 
did  not  understand  that  such  a  contract  bad 
been  made,  for  he  requested  her  to  step  into 
the  office,  where  papers  were  prepared  for 
her  signature.  If  a  contract  of  conditional 
sale  had  been  consummated,  notes  and  a  chat- 
tel mortgage  would  have  been  foreign  to  the 
transaction.  She  says  she  signed  the  papers 
without  reading  them,  but  In  answer  to  a 
question  stated  that  it  took  her  from  a  half 
to  three  quarters  of  an  hour  to  sign  all  of 
them.  There  were  43  notes  and  the  mort- 
gage. On  each  of  the  notes  and  in  the  last 
line  thereof  is  the  language:  "Secured  by 
chattel   mortgage  on  Kingsbury  piano   No. 
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13954."  She  signed  her  name  directly  under 
this  line  where  she  could  not  avoid  seeing 
the  purport  of  the  paper.  She  had  43  chan- 
ces to  see  that  warning,  and  must  be  held  to 
have  known  what  was  so  plainly  In  view. 
In  the  body  of  the  mortgage  she  covenanted 
that  she  owned  the  piano,  etc.,  and  had  a 
right  to  Incumber  them  by  the  instrument. 
This  mortgage  was  duly  filed,  and,  not  until 
the  company  insisted  on  payment  of  long 
overdue  notes,  did  stie  think  of  the  law  of 
conditional  sales.  Finding  that  her  own  evi- 
dence falls  to  establish  a  conditional  sale 
the  title  remaining  in  the  veijdor,  she  was 
not  entitled  to  the  benefit  of  section  4155-3, 
Rev.  St.,  and  the  trial  court  should  have  so 
held  and  should  have  so  charged  the  Jury. 
1''he  learned  discussion  of  the  limitations  on 
an  agent's  authority  which  we  find  in  the 
briefs  is  now  irrelevant 

The  answer  and  cross-petition  does  not 
pray  for  reformation  of  the  mortgage,  but 
simply  denies  its  execution  and  the  execu- 
tion of  the  notes.  In  the  form  of  general  de- 
nial, but  on  the  trial  the  execution  of  these 
various  instruments  was  admitted.  There 
Is  no  prayer  for  any  relief  by  way  of  re- 
demption or  otherwise,  no  fraud  alleged  in 
obtaining  tue  mortgage,  so  our  only  course 
is  to  reverse  the  judgments  of  the  lower 
courts,  and  render  Judgment  for  plaintlfT  in 
error,  and  this  we  do. 

Judgment  reversed  and  Judgment  for  plain- 
tiff In  error. 

SHAUCK,  C.  J.,  and  SUMMERS  and  DA- 
VIS, JJ.,  concur. 


(IS  Oh.   St.   122) 

TOWSEND  ▼.  CITT  OF  CIRCLBVILLB. 

(Supreme  Court  of  Ohio.    April  14,  1908.) 

Street  Raii.boads— Regulation— Municipai. 
corpobations— poliob  powek— oontroi.  of 

INTERURBAN    CABS. 

Municipal  corporations  in  Ohio  have  only 
such  police  power  as  is  expressly  granted  or 
clearly  implied,  and  the  LeK'sIature  has  not 
granted  to  them  power  to  require  by  a  penal  or- 
dinance the  stopping  of  interurban  cars  to  talie 
on  and  to  discbarge  passengers,  but  only  to  reg- 
ulate the  speed  of  such  cars  within  the  corpo^ 
ration. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Pickaway  County. 

One  Towscnd,  a  conductor  on  a  street  car, 
was  convicted  of  a  violation  of  a  city  ordi- 
nance, and  brings  error.    Reversed. 

J.  B.  Todd,  for  plaintiff  In  error.  O.  W. 
Murphy.  City  Sol.,  and  I.  N.  Abernetby,  for 
defendant  in  error. 

SUMMERS,  J.  The  Scioto  Valley  Traction 
Company  owns  and  operates  an  Interurban 
railway  between  the  cities  of  Columbus  and 
Chillicothe.  The  road  passes  through  the 
city  of  CirclevlUe  over  certain  streets.  Per- 
mission to  construct,  maintain,  and  operate 
the  road  over  tliose  streets  was  given  by  ordi- 


nance of  the  city,  in  which  it  is  provided  that 
cars  shall  not  be  run  faster  than  10  milea  per 
hour  within  the  city  limits;  that  an  alarm 
by  sounding  a  bell  shall  be  given  wlien  ap- 
proaching a  street  crossing  to  notify  persons 
of  danger ;  that  the  motorman  or  some  oth- 
er employe  must  be  on  the  front  platform  of 
a  car  while  in  motion ;  that  all  cars,  except- 
ing special  cars,  shall  stop  at  cross  streets 
and  at  street  intersections;  and  that  the  com- 
pany shall  carry  any  passenger  from  any 
point  within  the  city  to  any  other  point  with- 
in the  city  for  a  cash  fare  of  five  cents. 
In  1905  the  city  passed  an  ordinance  making 
it  unlawful  for  any  conductor  of  any  electric 
Interurban  or  street  car  running  upon  any 
street  in  the  city  to  fail  or  refuse  to  stop  the 
car  at  any  street  Intersection  when  signaled 
or  requested  so  to  do  by  any  person  desiring 
to  board  the  car  or  to  alight  therefrom,  and 
providing  that  upon  conviction  before  the 
mayor  he  shall  t>e  fined  not  less  than  five  dol- 
lars, or  be  imprisoned  not  more  than  t«i 
days,  or  both.  The  plaintiff  in  error,  a  con- 
ductor in  charge  of  one  of  said  cars,  was 
charged  with  willfully  falling  and  refusing  to 
stop  his  car  at  a  street  intersection  upon  re- 
guest  of  a  passenger  so  to  do  to  allow  him  to 
alight  therefrom.  On  trial  to  a  Jury  before 
the  mayor  the  conductor  was  found  guilty 
and  .fined.  On  error  in  the  court  of  common 
pleas  and  in  ttie  circuit  court  the  Judgment 
was  affirmed. 

The  Judgment  Is  attacked  on  the  grounds, 
first,  that  the  city  was  without  authority  to 
enact  the  ordinance;  second,  that  the  ordi- 
nance is  unconstitutional  In  that  it  confers 
final  Jurisdiction  upon  the  mayor;  and,  third, 
tliat  it  is  unconstitutional  In  that  it  attempts 
to  confer  exclusive  Jurisdiction  upon  the  may- 
or to  try  misdemeanors. ' 

(Counsel  for  defendant  in  error  contend 
that  the  easement  or  so-called  franchise  that 
was  granted  is  for  a  street  railway,  and  that 
It  Is  to  be  so  considered  in  determining  the 
questions  presented.  The  grant  does  not  ap- 
pear to  be  made  in  conformity  to  the  statutes 
relating  to  grauts  for  street  railways.  How- 
ever, we  do  not  think  it  necessary  to  pass  up- 
on that  contention,  but  shall  consider  the 
questions  presented  as  relating  to  an  interur- 
ban railway,  for  such  the  railway  of  the 
plaintiff  In  error  Is  In  fact,  and  so  it  is  refer- 
red to  In  the  penal  ordinance  and  in  the  affi- 
davit Whatever  may  be  the  rights  and  obli- 
gations of  a  railway  company  and  of  the  city 
under  the  ordinance  granting  the  easement, 
power  in  the  city  to  enforce  them  by  penal 
ordinances  is  not  one  of  them.  It  may  be 
the  duty  of  the  railway  company  under  Its 
grant  to  stop  its  cars  at  street  Intersections, 
but  It  does  not  follow  thai  the  city  may  Im- 
prison the  conductor  in  charge  of  one  of  the 
cars  for  a  failure  so  to  do.  The  right  of  the 
city  to  regulate  the  operation  of  cars  over 
the  railway  by  penal  ordinances  depends  up- 
on the  extent  of  the  police  power  that  is 
granted  to  it  by  the  Legislature.    In  Hayes 
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T.  Michigan  Central  Railroad  Co^  HI  U.  S. 
228,  4  Sup.  Ct  369,  28  L.  Ed.  410,  an  ordi- 
nance granting  a  right  of  way  to  a  railroad 
company  and  containing  a  proTlsion  re<iDir- 
ing  the  railroad  company  to  fence  Its  track, 
held  to  be  not  merely  a  contract,  bnt  an  ex- 
ercise of  municipal  legislation;  but  It  Is 
there  pointed  out  that  the  requirement  to 
fence  is  within  the  police  power  conferred 
upon  the  city. 

Section  7  of  the  Municipal  Code  of  1902 
(section  1636-100,  Rev.  St.)  enumerates  the 
general  powers  conferred  upon  municipal  cor- 
porations. Subdivision  9  of  that  section  is 
as  follows:  "To  regulate  the  use  of  carts, 
drays,  wagons,  hackney  coaches,  omnibuses, 
automobiles,  and  every  description  of  car- 
riages kept  for  hire  or  livery  stable  purpos- 
es; and  to  license  and  regulate  the  use  of 
the  streets  by  persons  who  use  vehicles,  or 
solicit  or  transact  business  thereon;  to  pre- 
vent and  punish  fast  driving  or  riding  of  ani- 
mals or  fast  driving  or  propelling  of  vehicles 
through  the  public  highways;  to  regulate  the 
transportation  of  articles  through  such  high- 
ways and  to  prevent  and  punish  fast  driving 
or  riding  of  animals,  or  fast  driving  or  pro- 
pelling of  vehicles  through  the  public  high- 
ways; to  regulate  the  tran^ortation  of  arti- 
cles through  such  highways  and  to  prevent 
Injury  to  such  highways  from  overloaded  ve- 
hicles, and  to  regulate  the  speed  of  intemr- 
ban,  traction  and  street  railway  cars  within 
the  corporation."  It  is  said  that  the  circuit 
court  based  its  Judgment  in  this  case  upon 
this  statute,  and  in  Lockyear  v.  Covert,  2 
Ohio  Cir.  Ct  R.  (N.  S.)  389,  it  is  held  that 
this  section  authorizes  the  village  council 
to  pass  an  ordinance  making  it  unlawful  for 
any  person  in  charge  of  an  electric  street  car 
running  upon  any  cTtreet  in  the  village  to 
t&i\  or  refuse  to  stop  such  car  at  any  regular 
stopping  place,  when  signaled  so  to  do  by 
persons  desiring  to  board  or  alight  from  the 
car.  It  is  said  in  the  opinion  that  it  was  con- 
ceded upon  the  hearing  that  but  for  this  last 
cianse  authorizing  councils  "to  regulate  the 
speed  of  interurban,  traction,  and  street 
railway  cars  within  the  corporation"  the 
council  would  have  authority,  under  the  ear- 
lier part  of  the  section,  to  pass  the  ordinance 
in  question,  and  that  It  was  contended  that 
this  last  clause  indicates  that  the  authority 
was  not  previously  given  because  the  Legis- 
lature by  this  clause  expressly  provides  that 
the  council  may  regulate  the  speed  of  these 
cars.  The  court  was  of  the  opinion  that  this 
last  cianse  was  Intended  to  give  power  to 
regulate  the  speed  on  such  company's  pri- 
vate right  of  way. 

The  ordinance  in  question  does  not  purport 
to  regulate  the  speed  of  cars.  The  purview 
of  the  last  clause  of  subdivision  9,  authoriz- 
ing council  to  regulate  speed  of  interurban, 
traction,  and  street  railway  cars  within  the 
corporation,  as  well  as  the  cianse  authoriz- 
ing it  "to  prevent  and  punish  fast  driving  or 
propelling  of  vehicles  through   the  public 


highways,"  is  the  safety  of  persons,  while 
the  purpose  of  the  ordinance  is  to  require  the 
cars  to  be  stopped  In  order  that  passengers 
may  get  on  or  oif,  and  in  the  absence  of  a  sig- 
nal it  is  not  required  that  a  car  shall  be  stop- 
ped, bnt  it  is  permitted  to  proceed  without 
regard  to  the  safety  of  persons  at  street  in- 
tersections. Counsel  for  defendant  In  error 
contend  that  under  the  ordinance  granting 
the  easement  it  is  the  right  of  persons  to  be 
carried  from  any  x>oint  in  the  city  to  any 
other  point  in  the  city  on  the  road,  and  that 
the  ordinance  is  designed  to  provide  for  the 
safety  of  such  persons  in  getting  on  or  ott  of 
the  car.  Such  persons  have  no  right  to  get 
on  or  oft  a  moving  car,  and  the  statute  was 
not  designed  to  enable  councils  to  encourage 
them  In  the  attempt. 

The  whole  i^islatlve  power  of  the  state  is 
vested  in  the  General  Assembly.  The  limita- 
tions upon  its  exercise  are  special.  When, 
therefore,  the  power  of  the  Legislature'  to 
enact  a  given  law  Is  disputed,  the  question  is 
wliether  such  exercise  of  the  powers  Is  clear- 
ly prohibited;  but  a  municipal  corporation 
has  only  such  legislative  power  as  is  express- 
ly granted  or  clearly  Implied  and  no  other, 
and  when,  therefore,  its  power  to  enact  a 
particular  ordinance  is  disputed,  the  question 
is  whether  the  power  is  expressly  granted  or 
is  clearly  implied.  Bloom  v.  City  of  Xenia, 
32  Ohio  St.  461;  Ravenna  v.  Pennsylvania 
Co.,  45  Ohio  St.  118.  We  do  not  think  the 
power  in  question  is  either  expressly  given  or 
clearly  implied  either  by  this  section  or  by 
section  28  of  the  Municipal  Code  (section 
153G-181,  Rev.  St.),  providing  that  council 
shall  have  the  care,  supervision,  and  control 
of  public  highways  and  streets.  The  street 
railway  is  what  its  name  signifies,  a  railway 
on  a  street  to  facilitate  Its  use  as  a  way  for 
persons  to  pass  from  one  point  to  another 
In  the  city  or  through  the  city;  but  with  the 
advent  of  electricity  as  a  motive  powec  the 
street  railway  was  extended  to  the  suburbs, 
and  as  a  result  of  development  in  its  use  It 
has  been  found  practicable  to  operate  cars 
for  long  distances,  so  that  now  we  have  the 
Interurban  railway  extending  from  city  to 
city  over  the  streets  and  upon  or  along  the 
highways.  At  first  it  was  regarded  merely  as 
an  extension  of  the  street  railway,  and  in  our 
legislation  It  was  classed  with  street  rail- 
ways. Comparatively  it  is  a  new  thing,  but 
already  It  has  overspread  the  state,  so  that 
now  It  is  possible  by  that  means  to  travel 
from  Cleveland  to  Cincinnati  and  from  Cin- 
cinnati to  Toledo  and  from  Toledo  to  Cleve- 
land, and  its  development  is  to  some  extent 
manifest  In  the  legislation  enacted  from  year 
to  year.  If  every  city  and  village  through 
which  such  a  railway  passes  may  require  its 
cars  to  be  stopped  at  every  street  Intersection 
to  take  on  or  to  discharge  passengers  and  to 
serve  the  purposes  of  a  street  railway,  then 
Its  usefulness  as  a  means  of  Interurban  trans- 
portation may  be  very  much  limited,  because 
BO  much  time  will  be  consumed  In  passing 
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through  cities  and  Tillages  that  It  will  no 
longer  be  practicable  for  many  to  travel  in 
that  way.  Councils  may  reasonably  be  ex- 
pected to  be  actuated  by  considerations  of 
local  convenience  rather  than  those  of  the 
public  and  in  view  of  the  importance  of  the 
subject,  and  its  comparatively  recent  origin, 
it  would  seem  to  be  a  matter  for  considera- 
tion by  the  Legislature,  and  It  is  in  view  of 
these  considerations  that  we  reach  the  con- 
clusion that  the  power  has  not  been  conferred 
by  the  general  terms  of  section  28. 

The  ordinance  provides  that  any  person  in 
charge  of  a  car  who  shall  violate  any  of  the 
provisions  of  the  ordinance  shall,  upon  con- 
viction thereof  before  the  mayor,  be  fined  in 
any  snm  not  less  than  $5  nor  more  than  $10, 
or  be  imprisoned  not  more  than  10  days,  or 
both.  If  we  apprehend  covmsel's  contention 
respecting  the  ordinance,  it  is  that  the  or- 
dinance is  invalid  because  It  attempts  to  con- 
fer upon  the  mayor  the  power  to  Imprison 
without  a  trial  by  jury,  and  because  It  at- 
tempts to  limit  jurisdiction  to  bear  com- 
plaints for  violations  of  the  ordinance  to  the 
mayor  of  the  city,  excluding  justices  of  the 
peace  of  the  county  who  have,  by  section  610, 
Rev.  St.,  jurisdiction  throughout  the  county 
in  which  they  are  elected  to  inquire  into  com- 
plaints for  commissions  of  misdemeanors, 
violations  of  ordinances  being  misdemeanors 
under  subdivision  29  of  section  7  of  the  Mu- 
nicipal Code  (section  1536-100,  subd.  20,  Rev. 
St.),  which  reads:  "To  make  the  violations 
of  ordinances  a  misdemeanor,  and  to  provide 
for  the  punishment  thereof  by  fine  or  impris- 
onment" The  words  "upon  conviction  be- 
fore the  mayor"  do  not  prescribe  the  manner 
of  conviction.  The  ordinance  merely  pro- 
vides what  the  penalty  stull  be  when  there 
Is  a  conviction. 

Section  1819,  Rev.  St,  is  as  follows:  "If 
the  charge  is  the  violation  of  an  ordinance 
in  a  matter  with  respect  to  which  Imprison- 
ment may  be  a  part  of  the  punishment,  and 
the  accused  does  not  waive  a  jury,  the  mayor 
shall,  nevertheless,  impanel  a  jury,  and  try 
the  case  on  the  affidavit  in  the  same  manner, 
and  with  like  effect  as  misdemeanors  are 
tried  in  the  court  of  common  pleas  on  indict- 
ment" Section  1839,  Rev.  St,  authorizes  the 
council  of  any  city  or  village  to  prescribe  by 
ordinance  for  summoning  and  impaneling  ju- 
ries. Section  6795,  Rev.  St,  defines  misde- 
meanors as  follows:  "Offenses  which  may  be 
punished  by  death,  or  by  imprisonment  in  the 
penitentiary,  are  felonies;  all  other  offenses 
are  misdemeanors" — and  section  610,  Rev.  St, 
provides  that  a  justice  of  tbe  peace  shall 
have  jurisdiction  of  misdemeanors  through- 
out the  county  in  which  he  was  elected. 
Section  7,  subd.  29,  of  the  Municipal  Code, 
supra,  provides  that  the  council  may  make 
the  violation  of  ordinances  a  misdemeanor, 
and  the  contention  Is  that  the  effect  of  this 
is  to  give  to  justices  of  the  peace  jurisdic- 
tion of  complaints  for  the  violation  of  the 
ordinance.    Prior  to  tbe  adoption  of  the  Mn- 


nicipal  Code  in' 1902,  section  180!i,  Rev.  St, 
provided:  "By-laws  and  ordinances  of  mu- 
nicipal corporations  may  be  enforced  by  the 
imposition  of  fines,  forfeitures,  and  penalties, 
on  any  person  offending  against  any  such  by- 
law or  ordinance."  It  did  not  provide  that 
council  may  declare  the  violation  of  the  or- 
dinance a  misdemeanor,  and  bo  there  was  no 
claim  that  a  justice  of  the  peace  bad  juris- 
diction of  complaints  for  the  violations  of 
penal  ordinances,  excepting  by  statute  in 
townships  in  which  a  hamlet  was  situated. 
However,  such  violations  were  then  Just  as 
much  misdemeanors  as  they  now  are,  and  a 
justice  of  the  peace  now  has  no  better  claim 
to  Jurisdiction  than  he  then  had.  Tt>e  statu- 
tory definition  was  originally  adopted  as  a 
part  of  the  Code  of  Criminal  Procedure,  and 
is  comprises  only  violations  of  statutes;  and, 
if  we  are  to  stick  in  the  bark,  tbe  statute  does 
ndt  require  the  city  to  make  the  violation  of 
an  ordinance  a  misdemeanor,  and  the  ordi- 
nance in  question  does  not  declare  a  violation 
of  its  provisions  to  be  a  misdemeanor. 
Judgment  reversed. 

SHAUCK,  C.  J.,  and  CREW  and  DAVIS, 
JJ.,  concur.    SPEAR,  J.,  not  partldpatlnK. 


as  Ob.  St  ut) 
FIRST  NAT.  BANK  OF  WAPAKONBTA  v. 
BROTHERTON  et  al. 
(Supreme  Court  of  Ohio.    April  14,  1908.) 

MOBTOAQXS— INDOBSXK  OF  NOTB— LiXH. 

The  transfer  to  a  bona  fide  indorsee  of  a 
negotiable  promissory  note  with  a  mortgage  on 
real  estate  oj  which  tbe  note  is  secured  confers 
upon  such  indorsee  a  lien  upon  tbe  real  estate 
free  from  ail  latent  equities  m  favor  of  persons 
who  are  strangers  to  the  title.  Baily  v.  Smith, 
14  Ohio  St  386,  84  Am.  Dec.  386,  distinguUhed. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Allen  County. 

Action  by  one  Brotberton,  trustee  in  bank- 
ruptcy, and  others,  against  the  First  Nation- 
al Bank  of  Wapakoneta.'  Judgment  for  plain- 
tiffs was  affirmed  by  the  circuit  court  and 
defendant  bank  brings  error.  Reversed,  and 
judgment  for  plaintiff  in  error. 

Suit  was  brought  in  the  court  of  common 
pleas  by  Brotberton,  as  trustee  in  bank- 
ruptcy of  the  estate  of  the  South  Side  Lum- 
ber Company,  to  set  aside  a  mortgage  upon 
certain  real  estate  described  in  his  petition, 
upon  the  ground  that  it  was  fraudulent  and 
void  as  to  the  creditors  of  the  lumber  com- 
pany. The  real  estate  which  was  subject  to 
the  mortgage  had  never  been  the  property  of 
the  lumber  company.  It  had  been  conveyed 
by  one  Raudabaugh  to  Roy  J.  Dewey,  and 
the  mortgage  was  executed  by  Dewey  to  one 
David  C.  Dunn  to  secure  a  promissory  note 
of  $6,000  of  even  date  with  the  mortgage, 
and  the  note  and  mortgage  were  transferred 
and  assigned  by  Dunn  to  the  plaintiff  in  error, 
the  First  National  Bank  of  Wapakoneta.  In 
its  answer  and  cross-petition  in  the  case  tbe 
bank  alleged  the  facts  necessary  to  constl- 
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tute  It  a  bona  fide  bolder  of  the  notes  and 
mortgage.  The  cause  was  appealed  to  the 
circuit  court,  where  It  was  tried  and  the 
rights  of  the  parties  determined  upon  an 
agreed  statement  of  facts  as  follows: 

"That  th6  defendant  the  South  Side  Lum- 
ber Company  Is  and  was  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Ohio 
with  a  capital  stock  of  $20,000,000,  and  at  ail 
the  times  mentioned  In  the  petition  said  capi- 
tal stock  was  fully  paid.  That  the  said  de- 
fendant David  C.  Dunn  was  at  said  times  the 
owner  of  $6,700  worth  of  said  capital  stock, 
and  that  said  Roy  J.  Dewey  was  the  owner  of 
$200  worth  of  said  stock,  and  that  on  or 
about  the  15  th  day  of  September,  1904,  the 
said  the  South  Side  Lumber  Company  was 
the  owner  of  a  large  amount  of  lumber  and 
other  merchandise  to  the  raiue  of  about  $23,- 
000.  O^iat  at  about  said  date  the  said  cor- 
poration negotiated  a  sale  of  said  lumber 
and  merchandise  to  one  Joshua  R.  Rauda- 
baugh  for  about  the  price  of  $23,000.  That 
the  said  D.  C.  Dunn  was  not  favorable  to 
said  sale,  unless  the  said  corporation  would 
purchase  from  him  $6,000  of  his  said  capital 
stock  at  an  agreed  price  of  $6,000,  and  the 
balance  of  bis  said  capital  stock  of  $700  he 
transferred  to  W.  W.  Leighton  for  an  agreed 
consideration  as  between  themselves.  That 
on  the  8th  day  of  September,  lOOi,  the  said 
negotiations  for  said  sale  and  for  the  re- 
tirement of  said  stock  having  been  in  prog- 
ress from  on  <>r  about  the  said  8tb  day  of 
September,  1904,  the  board  of  directors  of 
said  the  South  Side  Lumber  Company  passed 
the  following  resolution  or  motion:  'That 
part  of  lot  1722  which  is  accepted  from  Jos- 
hua R.  Raudabaugh  as  part  payment  for 
lumber  stock  at  the  valuation  of  $7,500  be 
deeded  to  R.  J.  Dewey  as  trustee,  and  that 
said  Dewey  be  authorized  to  procure  a  loan 
on  same  of  $6,000,  which  money  is  to  be 
used  to  purchase  and  retire  $6,000  of  the 
capital  stock  of  the  said  the  South  Side  Lum- 
ber Company  now  owned  by  D.  C.  Dunn.' 
That  in  pursuance  of  the  aforesaid  resolu- 
tion, and  as  a  part  of  the  purchase  price 
paid  by  said  Raudabaugh  to  the  said  the 
South  Side  Lumber  Company  for  said  stock 
of  liuul>er  and  merchandise,  the  said  Rauda- 
baugh did  on  or  about  the  Slst  day  of  August, 
1904,  and  filed  for  record  September  14,  1904, 
deed  said  premises  to  R.  J.  Dewey  individual- 
ly ;  there  being  no  description  or  designation 
in  said  deed  that  said  Dewey  was  in  fact  act- 
ing as  trustee  as  provided  In  said  resolution. 
That  afterwards,  to.  wit,  on  the  15th  day  of 
September,  1904,  the  said  Dewey  executed 
and  delivered  to  said  D.  C.  Dunn  the  note 
mentioned  In  the  petition  and  set  out  and 
described  In  the  answer  and  cross-petition 
and  amended  answer  and  cross-petition  of 
the  First  National  Bank  of  Wapakoneta, 
Ohio,  and  at  the  same  time  said  Dewey  in- 
dividually executed  and  delivered  to  the  said 
Dunn  a  mortgage  on  said  property,  being 
the  property  described  In  the  petition,  foi  the 


purpose  of  securing  the  payment  of  said  note 
of  $6,000,  which  mortgage  was  duly  filed  with 
the  recorder  of  Allen  county,  Ohio,  for  record 
on  said  15th  day  of  September,  1904,  at 
1:20  o'clock  p.  m.,  and  by  him  recorded  in 
volume  83,  p.  369,  of  the  Records  of  Mort- 
gages of  said  county,  in  which  mortgage  E&n- 
ma  Dewey,  wife  of  said  Roy  J.  Dewey;  Join- 
ed. And  thereupon  the  said  D.  C.  Dunn  at- 
tempted to  and  did,  so  far  as  be  bad  the 
power,  cancel  and  surrender  to  said  company 
$6,000  of  the  capital  stock  of  said  company 
80  theretofore  owned  by  him.  That  said 
Dunn,  at  the  time  of  the  transactions  herein- 
before enumerated,  was  an  officer  of  said 
company,  was  one  of  its  board  of  directors, 
and  was  the  acting  secretary  thereof,  and 
that  the  said  D.  C.  Dunn  did  then  and  there 
accept  said  note  and  mortgage  in  full  pay- 
ment and  satisfaction  of  his  said  $6,000  of 
stock  In  said  company  thus  surrendered  and 
canceled  by  the  company.  That  subsequent 
thereto,  on  the  10th  day  of  November,  1904, 
proceedings  were  instituted  in  the  United 
States  District  Court  for  the  Northern  Dis- 
trict of  Ohio,  Western  Division,  by  some  of 
the  creditors  of  said  the  South  Side  Lumber 
Company  to  have  the  said  the  South  Side 
Lumber  Company  declared  an  Involuntary 
bankrupt  That  on  the  2d  day  of  December, 
1904,  the  said  the  South  Side  Lumber  Com- 
pany was  adjudicated  a  bankrupt  in  said 
proceedings.  That  on  the  19tb  day  of  De- 
cember, 1904,  the  plaintiff  Cloyd  J.  Brother- 
ton  was  elected  trustee  in  bankruptcy  for 
said  bankrupt  and  immediately  accepted  the 
trust  and  qualified.  That  at  the  time  of  said 
adjudication  in  bankruptcy  the  said  the 
South  Side  Liunber  Company  owed  debts  to 

the  amount  of  $ .    That,  by  reason  of 

said  proceedings,  there  passed  to  said  Cloyd 
J.  Brotherton,  as  such  trustee,  certain  real 
estate  of  said  bankrupt,  also  certain  accounts 
then  due  said  bankrupt,  of  the  nominal  value 

of  $ .    That  such  property  so  passing 

was  all  the  property  and  assets,  at  that  time 
or  now,  of  said  the  South  Side  Lumber  Com- 
pany, except  that  the  title  to  the  property 
described  in  the  petition  was  placed  in  the 
name  of  R.  J.  Dewey,  who,  in  fact,  was  the 
trustee  of  the  said  the  South  Side  Lumber 
Company,  which  was  in  fact  the  owner  there- 
of, of  which  fact  D.  C.  Dunn  had  full  knowl- 
edge at  the  time  of  the  execution  of  the  mort- 
gage, and  this  said  property  is  the  only  other 
property  in  which  the  said  bankrupt  had  or 
has  any  Interest  whatever,  and  which  is 
or  may  become,  by  the  adjudication  of  this 
court,  assets  in  the  hands  of  said  trustee  in 
bankruptcy.  That  the  real  estate  so  passing 
to  the  said  trustee  in  bankruptcy  was  all  in- 
cumbered by  bona  fide  mortgage  liens.  That 
the  trustee  in  bankruptcy  has  sold  and  dis- 
posed of  all  of  said  real  estate,  except  the 
real  estate  in  controversy  in  this  suit,  under 
the  orders  of  said  bankruptcy  court;  and, 
after  paying  the  said  mortgage  liens  and  the 
costs  of  said  proceeding  to  sell  the  same^ 
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there  remains  in  the  hands  of  said  trustee 

the  sum  of  | .    That  there  have  been 

filed  and  proven  valid  claims  against  said 
bankrupt  which  are  unsecured,  amounting 
to  $ . 

"It  is  further  agreed  that  the  unpaid  and 
unsecured  indebtedness  of  said  the  South 
Side  Lumber  Company,  at  the  time  the  pe- 
tition in  this  case  was  filed  and  now,  is  large- 
ly in  excess  of  the  assets  of  said  the  South 
Side  Lumber  Company;  that  the  said  com- 
pany at  the  time  of  said  adjudication  in 
bankruptcy  was  insolvent  and  unable  to  pay 
its  debts;  and  it  is  further  agreed  that  the 
excess  of  the  liabilities  of  said  the  South 
Side  Lumber  Company  over  all  assets  now  In 
the  hands  of  said  trustee  or  owned  by  said 
bankrupt,  are  largely  In  excess  of  the  value 
of  the  property  in  litigation  in  this  proceed- 
ing. 

"It  is  further  agreed  that  the  said  D.  G. 
Dunn,  shortly  after  the  execution  and  de- 
livery to  him  of  said  note  and  mortgage  of 
$6,000,  to  wit,  on  the  23d  day  of  September, 
1904,  borrowed  of  the  First  National  Bank 
of  Wapakoneta,  Ohio,  the  sum  of  $6,000  an',", 
executed  to  said  bank  bis  own  note  for  said 
sum ;  and  at  the  same  time,  for  the  purpose 
of  securing  said  loan  to  him,  he  transferred 
to  Said  bank  the  said  note  and  mortgage  for 
$0,000  as  collateral  security  by  writing  or 
indorsing  on  the  margin  of  said  mortgage  the 
following  words :  "For  value  received  I  here- 
by assign  the  within  mortgage  and  transfer 
the  note  which  is  secured  by  same  to  the 
First  National  Bank  of  Wapakoneta,  Ohio. 
D.  C.  Dunn' — ond  delivering  said  note  and 
mortgage .  to  said  bank,  and  Indorsing  his 
name  on  the  back  of  said  note,  which  trans- 
fer was  duly  recorded  on  the  margin  of  the 
record  of  said  mortgage  on  November  20th, 
and  that  said  bank,  at  the  time  it  so  received 
said  note  and  mortgage,  had  no  knowledge  of 
any  of  the  facts  before  recited,  and  no  notice 
or  knowledge  of  any  claim  on  the  part  of  any 
one  that  said  note  and  mortgage  of  $G,000 
was  other  than  the  Individual  property  of 
the  said  D.  C.  Dunn,  or  that  the  property  up- 
on which  sold  mortgage  was  given  was  or 
had  been  other  than  the  individual  property 
of  R.  J.  Dewey;  that  said  note  of  D.  C. 
Dunn,  as  collateral  to  which  the  said  $6,000 
note  and  mortgage  were  transferred  to  it. 
Is  past  due  and  unpaid,  and  the  said  bank  is 
still  holding  said  $6,000  note  and  mortgage  as 
collateral  to  said  indebtedness. 

"It  is  further  agreed  that  Joshua  R.  Rauda- 
baugh  has  paid  the  taxes  and  assessments  as 
set  forth  In  his  answer  and  cross-petition, 
and  that  the  same  is  the  first  and  best  lien 
upon  said  premises  for  tlie  amount  that  be 
claims  due  him  In  said  cross-petition,  with 
Interest  as  prayed  for  In  said  cross-petition. 
It  is  further  agreed  that  the  averments  of 
the  answer  and  cross-petition  of  Cliarles  F. 
Ashton  herein  are  true.  It  Is  further  agreed 
that  the  above  statement  of  facts  shall  be 
taken  as  the  complete  evidence  iu  this  case. 


It  is  further  agreed  that  the  exlBtlng  and 
unpaid  Indebtedness  against  the  South  Side 
Lumber  Company  accrued  prior  to  and  exist- 
ed before  the  15th  day  of  September,  1904." 
Upon  the  facts  thus  agreed  to  the  circuit 
court  decreed  the' cancellation  of'  the  mort- 
gage as  against  the  bank,  and  ordered  Dewey 
to  execute  a  deed  to  convey  the  premises  cov- 
ered by  tt>e  mortgage  to  Brotherton  as  trus- 
tee. 

John  W.  Roby,  for  plaintiff  In  error.  Frank 
B.  Mead,  Wheeler  &  Beutly,  and  W.  H.  Leete, 
for  defendants  in  error. 

SHAUCK,  C.  J.  (after  stating  the  facts  as 
above).  The  present  case  concedes  that  the 
relief  sought  by  the  trustee  would  have  been 
properly  granted  but  for  the  rights  of  the 
bona  fide  holder  which  attached  to  the  inter- 
ests  of  the  plaintiff  in  error.  This  because 
of  the  fact  that  the  mere  surrender  by  Dunn 
of  his  stock  In  an  insolvent  corporation  did 
not  constitute  a  sufficient  consideration  to 
sustain  either  the  deed  to  Dewey  or  his  sul>- 
sequent  mortgage  to  Dunn.  The  question  w« 
have  to  determine  is:  May  the  invalidity 
of  the  mortgage  be  asserted  against  the  bank 
which  received  It  with  the  note  which  it  ae- 
cured,  before  due,  for  a  full  consideration 
contemporaneously  advanced  by  it,  and  with- 
out either  actual  or  constructive  notice  of  the 
circumstances  attending  the  execution  of  ei- 
ther the  deed  or  the  mortgage?  The  prin- 
cipal, if  not  the  only,  reliance  of  the  circuit 
court  for'  the  afiSrmative  answer  which  It 
gave  to  that  question  is  Bally  v.  Smith,  14 
Ohio  St  396,  84  Am.' Dec.  385.  Much  care 
has  been  taken  by  this  court,  and  by  the 
courts  of  two  other  states  which  have  fol- 
lowed Bally  T.  Smith,  to  limit  its  authority 
to  the  precise  point  which  It  decided.  In  any 
view  which  may  he  taken  of  the  case.  It  Is 
an  obvious  departure  from  the  doctrine  gen- 
erally recognized  by  the  courts  of  the  coun- 
try. This  was  clearly  demonstrated  in  Car- 
penter V.  Longan,  16  Wall.  (U.  8.)  275,  21  L. 
Ed.  313.  Although  the  case,  when  reviewed 
In  the  later  adjudications  of  this  court  has 
been  recognized  as  establishing  a  rule  of 
property,  care  has  always  been  taken  to  lim- 
it It  to  that  conservative  function.  It  has 
not  been  thought  necessary  or  advisable  to 
give  such  extended  operation  to  Its  doctrine 
as  would  widen  the  divergence  between  the 
decisions  of  this  court  and  those  of  other 
states  and  the  federal  courts  with  reference 
to  related  subjects^  Renewed  attention  to 
the  precise  conclusion  there  reached  Is  nec- 
essary to  the  end  that  It  may  be  dlstlngnlsli- 
ed  from  the  conclusion  which  It  Is  said  to 
require  In  the  present  case.  If  the  syllabus 
of  that  case  Is  read  In  the  light  of  the  well- 
known  rule  of  this  court  that  it  states  the 
points  decided,  the  relevant  proposition  of 
the  syllabus,  the  fourth  in  nnmber,  will 
plainly  suggest  the  needed  limitation:  "The 
transfer  of  a  negotiable  promissory  note,  se- 
cured by  mortgage  on  real  estate^  to  a  Immui 
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flde  Indorsee,  does  not  entitle  the  holder  to 
foreclose  the  mortgage,  when  It  appears  that 
both  note  and'  mortgage  were  obtained  by 
fraud."  .The  point  decided  was  that  a  note 
and  mortgage  to  secure  It  having  been  ob- 
tained by  fraud,  the  maker  may  Interpose 
that  defense  against  the  mortgage  In  the 
hands  of  a  bona  fide  Indorsee,  although  he 
may  not  Interpose  It  against  the  note.  Ob- 
viously no  other  question  could  have  been  de- 
cided for  no  other  was  presented.  In  the 
present  case  the  question  is  whether  against 
such  bona  fide  holder  there  may  be  asserted 
a  latent  equity  In  favor  of  persons  who  are 
not  parties  to  the  mortgage  and  as  to  whom 
the  record  contains  no  disclosure  whatever. 
An  affirmative  answer  to  that  question  de- 
rives no  support  whatever  from  Bally  v. 
Smith.  Notwithstanding  all  that  was  there 
said,  cases  of  this  character  are  determined 
by  the  familiar  rule  that  a  mortgage  Is  an 
incident  to  a  negotiable  note  which  it  se- 
cures, and  Is  subject  to  no  equity  which  may 
not  be  asserted  against  the  holder  of  the 
note.  If  It  should  be  conceded  that  one  in 
the  position  of  the  plaintiff  In  error  might, 
consistently  with  the  principles  of  law,  be  re- 
quired to  ascertain  before  purchasing  wheth- 
er the  mortgagor  has  a  defense  against  a 
suit  to  foreclose  his  equity  of  redemption.  It 
would  not  follow  that  he  should  be  held  to 
inquire  of  mankind  with  respect  to  latent 
equities.  In  support  of  the  view  here  sug- 
gested the  cases  are  numerous  and  uniform. 
Types  of  them  are  Holmes  v.  Gardner,  60 
Ohio  St  167,  33  N.  E.  644,  20  U  R.  A.  829 ; 
Railway  Co.  v.  Lynde,  55  Ohio  St  23,  44  N. 
E.  596;  Humble  v.  Curtis,  160  111.  193,  43 
N.  E.  749. 

Reference  to  the  statement  of  facts  In  the 
present  case  shows  that  the  plaintiff  in  er- 
ror not  only  received  the  note  by  indorse- 
ment from  Dunn,  but  that  It  received  a  for- 
mal assignment  Indorsed  upon  the  mortgage, 
and  that  the  same  was  duly  entered  of  rec- 
ord. In  view  of  this  fact  counsel  for  plain- 
tiff In  error  insists  that  the  amendment  of 
1888  to  section  4135,  Rev.  St  1908,  vested 
In  the  bank  a  legal  title  to  the  mortgagee's 
interest  In  the  property,  and  that  the  point 
actually  decided  in  Bally  v.  Smith  Is  now 
Inconsistent  with  the  statute.  It  will  be 
prudent  to  defer  a  decision  of  the  question 
suggested  until  it  shall  receive  from  counsel 
and  the  court  the  more  careful  consideration 
which  it  Is  likely  to  receive  in  a  case  re- 
quiring it  to  be  decided. 

Without  attaching  any  Importance  what- 
ever to  the  amendment  of  the  statute,  it 
seems  clear  that  the  judgment  of  the  circuit 
court  was  erroneous,  and  that  upon  the 
agreed  statement  of  facts  upon  which  the 
case  was  submitted  the  Judgment  should  be 
In  favor  of  the  plaintiff  In  error. 

Judgment  reversed,  and'  Judgment  .for 
plaintiff  in  error. 

PRICE,  CREW,  SUMMERS.  SPEAR,  and 
DAVIS,  JJ„  concur. 


(198  Masa.  4BI) 
DARRIGAN  v.  WILUAMa 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  19,  1908.) 

Execution— Bquitablb  Process  Afteb  Jnoo- 
KENT— "Judgment  fob  Necessaries." 
A  jadgment  for  rent  of  a  place  of  residence, 
with  interest  from  the  date  on  which  payment 
of  rent  was  demanded  and  refused,  is  a  judgment 
for  necessaries,  within  Rev.  Laws,  c.  168,  §  80, 
authorizing  equitable  process  after  judgment  for 
necessaries  furnished  to  the  judgment  debtor  or 
his  family,  both  for  the  rent  recovered  and  the 
interest  tliereon,  though  interest  is  allowed  as 
damages  for  the  detention  of  the  principal,  and 
though  the  declaration  must  allege  that  a  de- 
mand has  been  made. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County. 

Certiorari  by  Lawrence  Darrlgan  against  A. 
Nathan  Williams,  Justice  of  the  municipal 
court  of  the  Roxbury  district  of  the  city  of 
Boston,  to  review  a  ruling  made  by  the  Jus- 
tice. The  cause  was  reserved  on  the  petition 
and  return  for  the  determination  of  the  full 
court     Writ  awarded. 

The  petition  for  certiorari  showed  that 
Lawrence  Darrlgan  obtained  a  Judgment  for 
rent  and  Interest  from  Richard  J.  Riley,  who 
occupied  the  premises  with  his  family  as  a 
place  of  residence.  The  rent  accrued  from 
January  24,  1903,  to  April  30,  1903,  and  in- 
terest was  demanded  and  recovered  from  Jan- 
uary 1,  1903,  on  which  date  payment  for  the 
rent  was  Remanded  and  refused.  Thereafter 
Lawrence  Darrlgan  filed  in  the  municipal 
court  of  the  Roxbury  district  of  Boston  an 
application  for  the  issue  of  equitable  process 
after  Judgment  as  authorized  by  Rev.  Laws 
1902.  The  municipal  court  was  of  the  opin- 
ion that  the  Judgment  was  not  wholly  founded 
on  a  claim  for  necessaries  furnished  to  the 
Judgment  debtor  or  bis  family,  and  dismissed 
the  application. 

Olcott  O.  Partridge  and  Samuel  F.  Bat- 
cbeider,  for  petitioner.  J.  Richard  Larkin, 
for  respondent 

LORING,  J.  The  ground  on  which  the 
landlord  In  the  original  action  claimed  to  be 
entitled  to  Interest  on  the  rent  due  was  not 
that  the  rent  was  due  on  a  fixed  day,  but  that 
he  had  made  a  demand  for  the  payment  of  It 
on  January  1,  1905. 

The  amount  due  for  rent  on  the  day  the 
demand  was  made  was  thus  conceded  to  be 
^2.  It  was  not  paid  then.  The  amount  due 
for  rent  one  year  after  the  day  of  demand  was 
such  sum  as  Is  the  equivalent  of  $52  on  Jan- 
uary 1,  1905.  The  sum  due  for  rent  on  Jan- 
uary 1,  1906,  Is  due  for  rent  and  for  rent 
only  as  much  as  that  due  on  January  1,  1905. 
It  is  larger  in  amount  because  the  rent  was 
not  paid  when  it  should  have  been  paid. 

This  Is  true  although  it  is  said  that  the 
Interest  In  such  a  case  la  allowed  as  dam- 
ages for  the  detention  of  the  principal,  and 
although  In  such  a  case  it  must  be  alleged  In 
the  declaration  that  a  demand  has  been  made. 
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Ordway  v.  Colcord,  14  Allen,  59;  Pierce  v. 
Charter  Oak  Ins.  C!o.,  138  Mass.  151. 

It  follows  that  the  judgment  and  the  whole 
of  It  was  a  ]udp;ment  for  necessaries  within 
Rev.  Laws,  c.  168,  §  80. 

Writ  to  Issue. 

a»8  Has*.  471) 

MAHONBT  T.  W.  A.  MURTFELDT  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     May   19.   1908.) 

Negligence— INJUBT  to  I^icensee. 

An  employ^  of  a  mason  was  injured  while 
at  worli  on  a  building  while  using  a  derrick  of 
a  third  person:  A  derrick  used  by  the  employ^ 
of  the  mason  had  been  removed,  because  in  the 
way  of  the  employes  of  the  third  person.  The 
derrick  used  was  a  simple  appliance,  and  the 
absence  of  the  "mousing"  was  easily  seen. 
There  was  evidence  that  the  third  person's  fore- 
man had  told  plaintiff  tliat  he  might  use  such 
derrick.  Held,  that  the  owner  of  the  derrick 
only  owed  to  the  employ^  the  duty  he  owed  to  a 
licensee,  and  was  not  hable  for  the  injuries. 

Exceptions  from  Superior  Court,  Suffolk 
County;    John  A.  Aiken,  Judge. 

Action  by  Cain  Mahoney  against  the  W. 
A.  Murtfeldt  Company.  There  was  a  verdict 
for  the  defendant,  and  plaintiff  brings  excep- 
tions.    Overruled. 

This  waB  an  action  of  tort  to  recover  dam- 
ages for  personal  injuries  sustained  by  plaln- 
tltr,  who  at  the  time  of  the  injury  was  In 
the  employ  of  David  I/.  Rand,  a  mason  con- 
tractor, and  was  working  on  a  bullfllng.  De- 
fendant was  putting  a  tar  and  gravel  roof 
on  the  building.  Plaintiff  was  injured  while 
using  a  hoisting  tackle  belonging  to  defend- 
ants. The  tackle  consisted  of  a  fall  passing 
over  a  wheel,  the  wheel  being  suspended 
from  a  book  attached  to  a  beam.  The  rope 
overhauled  or  ran  up  so  that  a  small  hook 
on  the  end  of  the  rope  struck  against  the 
wheel,  causing  it  to  jump  from  the  large 
hook  and  fall,  knocking  down  the  staging 
on  which  plaintiff  was  standing.  The  hook 
from  which  the  wheel  jumped  wa«  not  se- 
cured by  "mousing."  Shortly  before  the  ac- 
cident a  derrick  bad  been  placed  on  the  roof 
by  plaintiff  and  other  workmen  in  the  em- 
ploy of  Rand,  and  there  was  evidence  to 
show  that  this  derrick  was  removed  by  the 
employes  of  defendant  with  knowledge  of 
plaintiff,  and  plaintiff  was  told  by  the  fore- 
man In  charge  of  the  gang  who  did  this 
work  that  he  might  use  defendant's  hoist  in 
place  of  the  one  defendant's  employes  re- 
moved. 

Matthews,  Thompson  &  Spring,  for  plaln- 
tltC    Dickson  &  Knowles,  for  defendant 

HAMMOND,  J.  Under  the  circumstances 
we  do  not  think  the  evidence  would  warrant 
a  finding  that  there  was  any  invitation  to 
the  plaintiff  to  use  the  derrick.  The  time 
had  come  to  take  down  the  heavy  derrick 
whicb  had  been  used  by  the  employes  of 
Rand,  for  whom  the  plaintiff  was  working. 


It  was  in  the  way  of  the  roofers  who  were 
about  to  go  to  work.  The  derrick  was  a 
"pretty  simple  appliance,"  "a  little  roofer's 
derrick."  The  plaintiff  was  not  Invited  to 
use  it.  He  was  simply  i>ermitted  to  use  it 
as  It  was.  The  absence  of  the  "mousing" 
was  easily  seen,  and  tbe  plaintiff  took  his 
risk  of  using  It  as  It  was.  In  the  opinion 
of  the  majority  of  the  court  tbe  defendant 
failed  in  no  duty  owed  him  as  a  licensee. 
Exceptions  overruled. 

(19S  Mass.  439) 
KNOWI/rON  V.  PARSONS  et  aL 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  18,  1908.) 

1.  CoNTBACTs— Joint  Liabilitt. 

Where  a  person  performed  indivisible  per- 
sonal services  for  two  litigants  at  their  joint  re- 
quest, without  any  stipulation  that  she  should 
look  to  each  for  half  of  her  pay,  she  was  not 
bound  by  an  agreement  between  the  litigants 
that  they  should  each  be  severally  liable  for 
half  her  compensation. 

2.  Same— Conflicting  Evidence  —  Queotiok 

FOB  JUBT. 

Where  the  evidence  as  to  whether  a  con- 
tract was  joint  or  several  was  conflicting,  the 
question  was  properly  submitted  to  the  jury  un- 
der appropriate  instructions. 

Exceptions  from  Superior  Court;  Suffolk 
County;  John  H.  Hardy,  Judge. 

Action  by  Mary  R.  Knowiton  against  Hen- 
ry Parsons  and  others.  Verdict  for  plaintiff, 
and  defendant  Parsons  brings  exceptions. 
Exceptions  overruled. 

Wm.  R.  Buckmlnster,  for  plaintiff.  Thos.  J. 
Kenny  and  Jos.  P.  Bell,  for  defendant  Par* 

sons. 

BRAUEY,  J.  It  there  was  evidence  of  a 
Joint  contract,  the  defendant's  requests  were 
properly  denied.  It  Is  conceded  by  him 
that  with  his  authority  the  plaintiff  bad 
been  engaged  as  a  stenographer  to  take  evi- 
dence In  cross-actions  between  himself  and 
the  other  defendants  at  an  agreed  price,  and 
rendered  the  services  for  which  suit  Is 
brought  But  as  her  employment  was  under 
an  agreement  entered  into  by  counsel  of  the 
respective  litigants,  whereby  he  was  to  pay 
only  one-half,  it  is  now  claimed  that  this 
amount  is  the  limit  of  his  liability.  If,  how- 
ever, the  jury  believed  the  plaintiff,  they 
were  at  liberty  to  find  that  she  was  Ignorant 
of  this  arrangement,  and  while  understand- 
ing in  a  general  way  that  the  parties  would 
divide  her  bill,  yet  she  neither  stipulated, 
nor  agreed,  to  look  to  each  for  only  a  half. 
While,  among  themselves,  her  employment 
was  In  coaumon,  with  a  proportionate  divi- 
sion of  the  expense,  this  did  not  operate  to 
render  tbe  contract  several  where  as  between 
them  and  tbe  plaintiff  she  attended  under  a 
Joint  request  unless  at  the  time  of  hiring  it 
was  distinctly  {inderstood  that  their  liabil- 
ity should  be  thus  limited.  Bartlett  v.  Rob- 
bins,  5  Mete.  184;  Costlgan  v.  Lunt,  104  Mass. 
217,  219;   Alpaugb  v.  Wood,  53  N.  J.  Law, 
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638,  23  AU.  261.  It  Is  not  suffldeat  that 
tbey  Intended  their  liability  to  be  several, 
when  sbe  intended,  and  was  justified  in  be- 
lieving, it  Joint,  followed  by  the  perform- 
ance of  the  Indivisible  personal  services  for 
botb.  Costlgan  v.  Lunt,  nbl  snpra.  Under 
clear  and  appropriate  instructions,  the  Judge 
rigbtly  left  the  question  whetber  there  was 
a  Joint  contract  for  the  Jury  to  determine, 
and  their  verdict  in  favor  of  the  plalntifr  is 
decisive.  Gassett  v.  Glazier,  165  Mblbs,  473, 
43  N.  E.  103;  Phenix  Nerve  Beverage  Co.  ▼. 
Deonis  &  Lovejoy  Wharf  &  Warehouse  Co., 
189  Mass.  82,  76  N.  E.  268;  CaldweU  v. 
Blancbaid,  191  Mass.  489,  77  N.  B.  1036. 
ESxc^tlons  overruled. 


(198  Va*>.  C78) 
STRETTON  v.  NEW  YORK,  N.  H.  &  H. 
B.  R.  (two  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.    May  20,  1908.) 

Appeal— Vebdict—Immateriai,  Findings. 

In  an  action  for  injuries  in  a  collision  with 
a  train  at  a  crossing,  the  declaration  contained 
two  counts,  alleging  in  the  first  the  failnre  of 
the  railroad  company  to  give  signals  and  aver- 
ring in  the  second  due  care  on  the  part  of  plain- 
tiff. The  companv  pleaded  gross  negligence  of 
plaintiff.  The  juage  directed  a  verdict  for  the 
company  ou  the  second  count,  and  the  jury  found 
for  It  on  the  first  count.  Held,  that  the  verdict 
rendered  the  ruling  of  the  judge  immaterial ; 
for,  to  render  a  verdict  for  the  company,  the  jury 
most  have  found  that  it  was  not  negligent,  or 
that  plaintiff  was  guilty  of  gross  negligence,  re- 
lieving the  comiHiny  from  liability, 

Exceptions  from  Superior  Court,  Norfolk 
County;  John  C.  Crosby,  Judge. 

Separate  actions  by  Thomas  Stretton  and 
by  Marlon  S.  Stretton  against  the  New  York, 
New  Haven  &  Hartford  Railroad.  There 
were  verdicts  for  defendant  in  each  action, 
and  plalntur  In  each  action  brings  exceptlona 
Overruled. 

E3.  F.  Leonard,  for  plaintiffs.  Choate,  Hall 
&  Stewart,  for  defendant 

LtORING,  J.  These  are  two  actions  brought 
by  the  occupants  of  an  automobile  to  recover 
for  Injuries  caused  by  a  collision  with  a  train 
of  the  defendant  railroad  on  a  highway  cross- 
ing. There  yrere  two  counts  in  each  declara- 
tion. The  negligence  of  the  defendant  count- 
ed on  in  each  was  failure  to  ring  the  bell  or 
blow  tbe  whistle. 

In  the  two  second  counts  there  was  an  al- 
legation of  due  care  on  the  part  ot  the 
plaintiff,  bnt  there  was  no  snch  allegation  in 
the  first  count.  The  defendant  pleaded  gross 
negligence  by  the  several  plaintiffs.  The  pre- 
siding judge  directed  a  verdict  for  the  defend- 
ant on  each  of  the  second  counts,  and  left  the 
first  counts  to  the  jury.  The  jury  found  for 
the  defendants  on  tbe  first  count  in  each 
action. 

This  finding  makes  the  ruling  of  the  pre- 
siding Judge  on  the  second  counts  immaterial. 
To  render  verdicts  for  the  defendants  on  the 


first  counts  tbe  Jury  must  have  found  that  the 
defendant  was  not  negligent  or  that  the  plain- 
tiffs were  guilty  of  gross  negligence.  Under 
those  circumstances  there  was  no  liability  un- 
der the  second  counts. 
Exceptions  overruled. 
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(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  20,  1908.) 

1.  Mastkb  and  Sebvant— Masteb's  Liabiu- 
ty  rob  injttbies  to  servant  —  actions — 
Question  fob  Jubt—Neolioence  —  Meth- 
ods OF  WOBK. 

In  an  action  for  injuries  received  while  as- 
sisting in  raising  a  beam  by  means  of  trucks, 
where  there  was  evidence  justifying  a  jury  find- 
ing that  the  trucks  previously  used  for  that 
purpose  were  more  suitable  than  those  used 
when  plaintiff  was  hurt,  and  that  it  would  have 
been  safer  and  more  feasible  to  raise  the  beam 
b^  Other  methods,  if  defendant  was  personally 
directing  the  work,  at  common  law  the  question 
of  whether  his  conduct  was  negligent,  would  be 
for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  34,  Master  and  Servant,  S§  1010-1060.) 

2.  Sahb  — Fellow  Sebvants— SxmsBiNTKRD- 

KNTB. 

In  an  action  to  recover  for  injuries  receiv- 
ed while  assisting  to  raise  a  heam  by  means  of 
trucks,  under  Rev.  Laws,  c.  106,  |  71,  author- 
izing an  employ^  to  recover  for  personal  Injuries 
cansed  by  the  negligence  of  a  person  in  the  serv- 
ice of  the  employer  exercising  superintendence, 
defendant  is  responsible  for  any  negligent  acts 
of  the  superintendent,  even  though,  while  ex- 
ercising superintendence,  he  momentarily  held 
the  handles  of  a  truck,  the  rebound  of  which 
caused  the  injury. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  427-448.] 

3.  Same— Risks  Assumed  bt  Sebvant— Neo- 
lioenck  of  supebiob. 

In  an  action  for  injuries  received  while  as- 
sisting to  raise  a  beam  by  means  of  trucks,  un- 
der Rev.  Laws,  c.  106,  g  71,  authorizing  an  em- 
ployfi  to  recover  for  personal  injuries  caused  by 
the  negligence  of  a  person  in  the  service  of 
the  employer,  exercising  superintendence,  where 
plaintiff  was  directed  to  assist  in  raising  a  beam 
under  the  express  supervision  of  defendant's  su- 
perintendent, plaintiff,  not  having  previously  as- 
sisted in  such  work,  could  presume  that  a  rea- 
sonably safe  course  had  been  taken  in  raising  it, 
and  that,  while  he  was  in  a  position  where  he 
could  not  observe  all  the  details,  suitable  precau- 
tions were  taken  for  his  protection  by  nis  su- 
perior, and  did  not  assume  the  risk  of  injury 
from  the  negligence  of  such  superintendent  in 
directing  the  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  567-573.] 

4.  Same— Actions— Question  fob  Jubt— Neg- 
ligence OF  SUPEBIOB. 

In  an  action  for  injuries  sustained  while 
raising^  a  beam  by  means  of  trucks,  under  the 
immediate  direction  of  the  superintendent,  based 
upon  Rev.  Laws,  c.  106,  {  71,  authorizing  a  re- 
covery for  personal  injuries  caused  by  the  neg- 
ligence of  the  employer's  superintendent,  there 
being  evidence  which  would  justify  a  finding  that 
the  trucks  previously  used  were  more  suitable 
and  safe  for  that  purpose,  and  that  it  would 
have  been  safer  to  have  raised  the  beam  by  a 
boom,  instead  of  by  trucks,  and  plaintiff  would 
not  have  been  injured  if  it  was  raised  in  that 
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manner^  plaintiff  was  entitled  to  go  to  tlie  jury 
on  tlie  issue  of  the  superintendent's  negligence. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  8S  1051-1067.] 

EZsceptiouB  from  Superior  Court,  Suffolk 
County;   Robert  O.  Harris,  Judge. 

Action  by  William  Connolly  against  Ed- 
ward S.  Bootb  to  recover  for  personal  Inju- 
ries while  in  defendant's  employ.  A  verdict 
was  directed  for  defendant  below,  and  plain- 
tiff excepts.    Exceptions  sustained. 

Walter  B.  Grant,  John  M.  Daly,  and  James 
T.  Cassidy,  for  plaintiff.  Jobn  Lowell  and 
James  A  Lowell,  for  defendant 

BRALET,  J.  The  plaintiff,  while  assist- 
ing to  unload  girders  or  beams  from  the  hold 
of  a  steamship,  had  the  toes  of  one  foot 
broken,  and  lost  a  finger,  by  a  beam  falling 
on  him  after  it  had  been  lifted  ont.  and  was 
being  moved  across  the  wharf'  on  trucks.  A 
verdict  having  been  ordered  for  the  defend- 
ant at  the  close  of  the  plaintiff's  evidence,  the 
ruling  is  now  said  to  have  been  right,  as 
there  was  no  evidence  at  common  law  of  the 
defendant's  negilgence,  or  If  the  foreman  who 
could  have  been  found  to  have  been  acting  as 
superintendent  was  at  fault,  his  carelessness 
was  the  act  of  a  fellow  servant,  rather  than 
of  a  representative  of  the  defendant  under 
Rev.  Laws,  c.  106,  S  71.  But  if  these  de- 
fenses are  unavailing,  then  as  the  danger  of 
injury  from  the  method  and  appliances  used 
in  handling  the  beam  were  obvious,  the  plain- 
tiff must  be  held  to  have  assumed  the  rlsl^ 
Upon  recurring  to  the  evidence,  it  appears 
that,  in  lowering  the  beam  from  the  ship,  the 
rope  of  the  fall  slipped  from  the  top  of  the 
swinging  boom,  and  the  beam  fell  flatwise 
upon  the  wharf.  If  the  rope  bad  worked 
properly,  the  beam,  which  was  of  large  di- 
mensions, would  have  been  lowered  on  to  a 
bogie,  or  platform  truck,  by  which  It  could 
have  been  easily  moved  and  unloaded.  But 
before  any  directions  for  Its  removal  had 
been  given  by  the  foreman  of  the  gang,  of 
which  the  plaintiff  was  a  member,  the  super- 
intendent appeared,  and  directed  the  men  "to 
go  to  one  end  of  the  beam,  and  pick  it  up 
with  trucks."  In  obedience  to  this  order,  the 
men  took  common  hand  or  baggage  trucks 
with  projecting  blades,  which  they  gradual- 
ly inserted  under  the  beam  until  they  raised 
and  lifted  It  upon  the  trucks,  when,  the  su- 
perintendent having  further  directed  them 
"to  shove  Is  along,"  the  beam  was  then  wheel- 
ed to  where  it  was  to  be  unloaded.  During, 
transportation,  the  plaintiff  held  the  handles 
of  a  truck,  but,  when  about  to  unload,  he  was 
relieved  by  the  superintendent,  who  ordered 
him  to  help  lift  or  turn  the  beam  over.  In 
obedience  to  this  command,  the  plaintiff  took 
a  position  near  the  center,  where  be  stood  be- 


tween two  trucks,  stooped  over,  placed  bis 
hands  under  the  edge,  and  lifted,  but,  while 
being  turned  or  lifted  over  the  wheels.  Its 
weight  so  pressed  upon  the  blades  as  to 
cause  one  of  the  tmcka  suddenly  to  recoil, 
when  the  beam  fell  upon  him.  It  further  ap- 
I)eared,  or  the  jury  would  have  been  war- 
ranted in  finding,  that  the  bogle  trucks  pie- 
Tlously  used  for  moving  this  class  of  freight 
were  not  only  without  handles,  or  blades, 
but  mudi  more  suitable  for  this  putpoeeL 
They  further  could  find  that  if  the  beam  had 
been  raised  by  the  use  of  the  boom,  or  by 
the  men  onto  a  bogle  truck,  and  then  wheel- 
ed away  in  the  accustomed  manner,  this 
would  have  been  a  more  feasible  and  safer 
metliod  tlian  the  one  employed,  and  If  it 
had  been  adopted  the  plaintiff  would  not  have 
been  injured.  At  common  law,  under  these 
conditions,  if  the  defendant  had  been  per- 
sonally present  directing-  the  work,  the  ques- 
tion whether  his  conduct  was  negligent 
would  have  been  for  the  jury  to  decide.  Ha- 
ley v.  Case,  142  Mass.  816,  7  N.  E.  877.  By 
the  operation  of  the  statute  the  defendant  Is 
made  responsible  for  the  acts  of  the  superin- 
tendent, who  in  their  performance  still  re- 
mained his  representative,  even  If,  while 
exercising  superintendence,  he  momentarily 
held  the  handles  of  the  truck,  whose  rebound 
caused  the  beam  to  fall.  Feeney  v.  York 
Mfg.  Co.,  189  Mass.  33G,  75  N.  E.  733;  Mea- 
gher v.  Crawford  Laundry  Machry.  Co.,  187 
Mass.  586,  589,  73  N.  E.  853,  and  cases  cited. 
In  performing  his  work  under  the  immediate 
supervision,  and  express  commands  of  the 
superintendent,  the  plaintiff,  who  is  not  shown 
to  have  been  previously  called  upon  to  assist 
in  lifting  a  beam  which  had  fallen  wbile 
passing  from  the  ship  to  the  wharf,  had  the 
right  to  rely  upon  the  presumption  that  a 
reasonably  safe  course  had  been  taken  in  re- 
loading, and  that  while  In  a  position  where 
necessarily  he  could  not  fully  observe  all  the 
details  suitable  precautions  for  his  protection 
would  be  observefl  by  his  superior.  It  woald 
emasculate  the  statute  to  say  that  an  employg 
so  situated  voluntarily  assumes  the  risk  of  the 
negligence  of  those  whom  he  contracts  to 
obey,  and  upon  whose  judgment  as  to  metb- 
ods  when  an  emergency  arises  in  the  per- 
formance of  his  usual  duties,  he  has  the  right 
within  reasonable  limits  to  depend.  Meagher 
V.  Crawford  Laundry  Machry,  Co.,  187  Mass, 
580,  589,  73  N.  E.  853,  and  cases  cited.  If 
the  plaintiff  had  failed  to  prove  a  cause  of 
action  under  the  counts  at  common  law.  as 
the  evidence  does  not  reveal^  any  defect  lu 
the  wharf,  or  the  appliances  furnished,  he 
was  entitled  for  the  reasons  stated  to  go  to 
the  Jury  upon  the  statntoiy  count,  for  negli- 
gence of  the  superintendent  Meagher  t. 
Crawford  Laundry  Machry.  Co,  ubl  supra. 
Exceptions  sustained. 
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HAMILTON  ▼.  NILES-BEMENT-POND  CO. 

et  al. 
(Court  of  Appeals  of  New  York.    May  19,  1908.) 

1.  Nbouoencs  —  AonoRS  —  Questions  fob 

JUBT. 

Where  the  testimony  in  an  action  for  in- 
juries  due  to  defendants'  negligence  in  conflict- 
ing, the  questions  of  negligence  and  of  plaintiff's 
contributory  negligence  are  for  the  Jury. 

[Ei.  Note.— For  cases  in  point,  see  Cent.  Dift 
vol.  37,  Negligence,  $§  277-353.] 

2.  Masteb  and  Servant— Injubies  to  Sebv- 
awr-action— i nstbuctions. 

Plaintiff,  while  employed  as  a  painter,  was 
on  the  top  of  a  car  operated  in  connection  with 
a  crane,  which  was  carried  on  a  movable  bridge. 
When  such  car  and  crane  were  moved,  the  top 
of  the  car  passed  under  the  bottom  of  stationary 
trasses  erected  over  such  bridge  and  within  a  few 
inches  of  such  trasses.  The  bridge,  with  the 
car  and  crane,'  were  moved,  and  plaintiff  was 
caught  between  the  top  of  the  car  end  the  bot- 
torn  of  one  of  snch  trusses,  and  was  injured.  In 
his  action  for  damages  he  alleged  that  "defend- 
ants did  without  warning  carelessly  and  negli- 
gently start  or  cause  to  be  started  the  said 
movable  track.  •  •  •  Again  without  any 
warning  to  plaintiff  whatever,  and  before  he  had 
a  chance  to  assume  a  position  of  safety,  defend- 
ants carelessly  and  negligently  caused  the  said 
movable  track  to  be  suddenly  started.  •  •  »  >' 
Plaintiff  did  not  claim  that  defendants  were 
negligent  in  the  manner  in  which  Che  crane  was 
moved,  and  defendants'  contention  on  the  trial 
was  that  plaintiff  was  informed  that  the  crane 
was  about  to  be  moved  and  that  he  expressly 
consented  that  it  could  be  moved.  Held,  that  it 
was  error  to  refuse  to  charge  that,  if  the  jury 
believed  from  the  testimony  of  plaintiff  that 
the  person  in  charge  of  the  work  told  plaintiff 
that  they  were  going  to  move  the  crane  and  that 
plaintiff  knew  the  crane  was  to  be  moved,  he 
cannot  recover. 

Appeal  from  Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department. 

Action  by  David  W.  Hamilton  against  the 
Nlles-Bement-Pond  Company  and  another. 
From  a  Judgment  of  the  Supreme  Court  (119 
App.  Dlv.  920,  105  N.  Y.  Supp.  1119),  affirming 
a  Judgment  for  plaintiff,  defendants  Appeal. 
Reversed. 

Clinton  B.  Gibbs,  for  appellants.  Adon  W. 
Crosby,  for  respondent 

CHASE,  J.  This  is  an  action  for  personal 
injuries.  At  the  time  of  the  accident  the 
plaintiff  was  employed  as  a  painter.  He  was 
lying,  as  was  necessary  for  bim  at  that  time 
in  tbe  performance  of  bis  work,  on  t<^  of 
an  Inclosure  called  a  "cab"  or  "ear"  erected 
In  connection  wltb  a  crane  which  was  car- 
ried on  a  movable  bridge.  When  such  car 
was  moved  Its  top  passed  only  from  two  to 
five  Inches  below  tbe  bottom  of  stationary 
trusses  erected  over  such  movable  bridge. 
The  bridge,  with  said  car  and  crane  thereon, 
was  moved,  and  the  plaintiff  was  caught  be- 
tween tbe  top  of  the  car  and  the  bottom  of 
one  of  such  trusses,  which  was  at  right  angles 
with  the  movement  of  said  bridge,  and  he 
received  tbe  injuries  for  which  this  action 
is  brought. 

The  only  allegations  of  negligence  In  the 
plaintiff's  complaint  are  as  follows:  '.That 
while  plaintiff  was  so  lying  (on  said  car)  t)ie 
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defendants  did  without  warning  carelessly 
and  negligently  start  or  cause  to  be  started 
the  said  movable  track.  The  result  was  that 
said  car  was  forced  under  one  of  said  trusses 
while  plaintiff  was  lying  upon  the  roof.  •  •  * 
The  crane  then  stopped  a  moment,  and  plain- 
tiff assumed  a  standing  position  on  tbe  top 
of  said  car.  Again  without  any  warning  to 
plaintiff  whatever,  and  before  be  bad  a 
chance  to  assume  a  position  of  safety,  defend- 
ants carelessly  and  negligently  caused  the 
said  movable  trad:  to  be  suddenly  started, 
throwing  the  plaintiff  upon    *•    *    *." 

The  testimony  upon  the  trial  was  conflict- 
ing, and  the  question  of  tbe  defendants'  negli- 
gence, as  well  as  the  question  of  plalntiff'a 
contributory  negligence,  were  for  the  Jury. 

At  the  Close  of  the  principal  charge  by  the 
court  to  tbe  Jury  the  defendants'  counsel  re- 
quested the  court  to  charge  "that,  If  the  Jury 
believed  the  testimony  of  the  plaintiff  that 
Stevens  told  him  they  were  going  to  move  the 
crane  to  let  the  man  get  a  picture,  the  plain- 
tiff cannot  recover."  The  court  declined  so 
to  charge,  and  the  defendants'  counsel  then 
oald:  "I  take  an  exception,  and  request  your 
honor  to  charge  that  if  the  plaintiff  knew 
tbe  crane  was  to  be  moved  be  cannot  recov- 
er." To  this  request  the  court  said:  "No; 
that  is  the  converse  of  tbe  other  proposition. 
I  shall  not  charge  it"  To  such  refusal  to 
charge  the  defendants'  counsel  again  took 
an  exception. 

Stevens  was  In  the  employ  of  and  had 
charge  of  the  work  for  the  defendants,  and 
the  crane  was  nloved  at  his  request.  Tho 
Important  question  at  Issue  was  tbe  alleged 
negligence  of  the  defendants  as  stated  In  tbe 
complaint.  The  defendants'  contention  on 
the  trial  was  that  the  plaintiff  was  Informed 
that  the  crane  was  about  to  be  moved  and 
that  be  expressly  consented  that  It  could  be 
moved.  Tbe  plaintiff  did  not  claim  that  tbe 
defendants  were  negligent  In  the  manner  la 
which  the  crane  was  moved,  but  In  the  fact 
that  It  was  moved  without  warning  to  him. 
The  request  to  charge  last  mentioned  in- 
volved the  principal  defense  to  the  action, 
and  tbe  refusal  of  the  court  to  charge  as  so 
requested  was  error,  which  requires  a  rever- 
sal of  this  judgment 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

CULIiEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, WIIiLARD  BARTLETT,  and  HIS- 
COCK,  JJ.,  concur. 

Judgment  reversed,  etc. 


092  N.  T.  203) 
KELLY  V.  DELAWARE,  L.  ftW.  R.  CO. 

(Court  of  Appeals  of  New  York.    May  19,  1908.) 

Masteb  and  Servant  —  Masteb's  Liabilitt 
FOB  Servant's  Injubies  —  Fellow  Sebv- 

ANTS— NEnLIGENCE. 

Plaintiff's  intestate,  a  brakeman,  was  killed 
by  an  explosion  of  dynamite  caused  by  a  rear- 
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end  conision.  The  dynamite  car  was  located 
next  to  the  caboose  of  thp  train  with  which  in- 
testate's  train  collided.  Defendant's  _  rules  re- 
quired cars  loaded  with  high  explosives  to  be 
placed  as  near  the  middle  of  the  train  as  pos- 
sible. Beld  that,  intestate  having  been  killed  by 
reason  of  the  car  haying  been  placed  at  the  end 
of  the  train  by  the  trainmen  in  making  ap  the 
train,  in  disregard  of  the  companjy's  rules,  his 
death  was  the  result  of  the  negligence  of  bis 
fellow  servants,  the  trainmen,  so  as  to  bar  a  re- 
covery. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Tblrd  Department. 

Action  by  John  6.  Kelly,  administrator 
of  the  estate  of  John  H.  Kelly,  deceased, 
against  the  Delaware,  Lackawanna  &  West- 
ern Railroad  Company.  From  an  order  of 
the  Appellate  Division  of  the  Supreme  Court 
In  the  Third  Judicial  Department  (118  App. 
DIv.  432,  103  N.  X.  Supp.  1065),  reversing 
a  Judgment  of  the  Trial  Term  dismissing  the 
complaint,  and  granting  a  new  trial,  defend- 
ant appeals.  Order  of  the  Appellate  Division 
reversed,  and  Judgment  of  the  Trial  Term 
affirmed. 

Frederick  Collin,  for  appellant  Hosea  H. 
Rockwell,  for  respondent. 

CHASE,  J.  A  careful  statement  of  the 
facts  shown  by  uncontradicted  evidence  up- 
on the  trial  leads  to  the  conclusion  that  the 
death  of  the  plaintiff's  Intestate  was  wholly 
the  result  of  negligence  of  fellow  servants 
of  the  intestate,  for  which  the  defendant  Is 
not  legally  responsible.  On  the  day  of  the 
accident  In  which  the  intestate  lost  big  life 
a  scheduled  freight  train  known  as  "No.  61" 
was  made  up  at  Scranton,  Pa.,  to  go  west. 
The  crew  for  that  train  came  to  the  railroad 
yard  and  obtained  their  engine,  and  were 
directed  by  the  assistant  yard  master  to 
take  25  cars  that  were  standing  on  one  track 
and  10  cars  that  were  standing  on  another 
track  in  said  yard.  The  25  cars  were  equip- 
ped with  air  brakes  and  the  10  cars  were 
not  equipped  with  air  brakes.  They  made  up 
their  train  by  attaching  the  engine  to  the  25 
cars,  and  then  with  such  cars  they  switched 
upon  the  other  track  and  attached  the  10 
cars  In  the  rear  of  the  25  cars.  A  caboose 
was  connected  at  the  rear  of  the  train,  and 
they  then  proceeded  toward  Buffalo  by  way 
of  Bingbamton.  The  second  car  from  the 
caboose  was  a  box  car,  flrst-class  in  every 
respect,  unless  by  reason  of  the  fact  that  It 
was  not  equipped  with  air  brakes.  It  was 
loaded  with  24,000  pounds  of  dynamite,  and 
on  the  sides  and  ends  of  the  car  were  placed 
white  placards  two  feet  long  and  eight  inch- 
es wide,  upon  which  were  printed  in  large 
red  letters  the  words:  "High  explosives. 
Handle  with  care."  This  car  came  from 
Hopatcong,  N.  J.,  where  It  had  been  loaded, 
and  its  destination  was  a  place  west  of  Buf- 
falo. The  first  car  ahead  of  the  caboose 
and  8  of  the  25  cars  fitted  with  air  brakes 
were  marked  for  Bingbamton.  When  the 
train  arrived  at  Binghamton  the  car  ahead 


of  the  caboose  and  the  8  cars  mentioned 
were  cut  out  from  the  train.  There  were 
25  cars  then  at  Binghamton  to  be  taken  into 
the  train.  The  train  was  made  up  by  at- 
taching the  17  cars  left  of  those  fitted  with 
air  brakes  taken  at  Scranton  next  to  the 
engine.  In  the  rear  of  the  17  cars  were  at- 
tached the  25  cars  standing  at  Binghamton, 
and  behind  them  were  attached  the  remain- 
ing 9  cars  not  fitted  with  air  brakes  taken  at 
Scranton,  thns  leaving  the  car  loaded  with 
dynamite  the  last  freight  car  of  the  train, 
to  which  was  attached  the  caboose,  and  the 
train  proceeded  west  At  Vestal,  a  station 
a  short  distance  west  of  Binghamton,  the 
train  stopped  to  obtain  water  for  the  engine. 
Twenty  or  25  minutes  after  this  train  left 
Scranton  another  freight  train,  consisting  of 
60  loaded  coal  cars,  not  a  scheduled  train, 
but  known  as  a  "wildcat"  left  Scranton,  fol- 
lowing train  No.  61.  The  wildcat  train  was 
dravm  by  two  engines,  and  the  Intestate  was 
the  head  brakeman  of  that  train,  and  was  at 
the  time  of  the  accident  riding  in  the  cab 
with  the  engineer  of  the  second  engine.  Aft- 
er the  water  tank  in  the  tender  connected 
with  the  engine  on  train  No.  61  was  filled, 
the  train  started  west  but  had  gone  only  7 
or  8  car  'lengths  when  the  wildcat  train, 
proceeding  at  the  rate  of  from  20  to  25  miles 
X>er  hour,  came  upon  and  crashed  Into  the 
caboose  of  train  No.  61.  The  engines  and 
many  of  the  cars  of  the  wildcat  train  were 
piled  upon  one  another,  and  the  coal  with 
which  the  cars  were  loaded  was  thrown  in- 
to a  pile  about  the  place  where  the  colli- 
sion occurred  until  the  pile  was  8  or  10  feet 
deep,  SO  feet  wide,  and  about  BO  feet  in 
length.  Immediately  following  the  collision 
the  dynamite  in  the  car  ahead  of  the  caboose 
exploded  with  terrible  effect,  not  necessary 
now  to  describe.  The  Intestate  and  others 
were  killed. 

It  Is  conceded  that  the  collision  was  whol- 
ly caused  by  negligence  of  the  coemployte 
of  the  Intestate.  It  Is  claimed  by  the  plain- 
tiff, however,  that  the  intestate  was  killed  by 
the  explosion,  and  that  the  explosion  was 
caused  by  the  combined  negligence  of  the  In- 
testate's coemploySs  and  of  the  defendant 
He  quotes  from  the  opinion  in  Ellis  v.  N.  T., 
L.  B.  &  W.  R.  R.  Co.,  85  N.  T.  546,  where, 
after  referring  to  the  rule  that  employ^  of 
a  railroad  company  take  the  risk  of  injury 
resulting  from  the  negligence  of  a  coem- 
ploye,  the  court  say:  "This  rule,  however, 
has  no  applieation,  if  the  company  has  at 
the  same  time  disregarded  its  obligation  to 
provide  either  a  suitable  roadbed  or  engines, 
cars,  or  other  necessary  appointments  of  the 
railroad,  so  that  the  injury  is  not  entirely 
caused  by  the  negligence  of  the  fellow  serv- 
ant, but  in  part  at  least  Is  the  result  of  that 
omission  of  duty.  In  such  a  case  the  neg- 
ligence of  the  coservant  will  not  exonerate 
the  company  from  the  consequences  of  its 
own  default"    Plaintiff  claims  that  the  de- 
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fendant  was  negligent  In  not  furnishing  a 
car  equipped  with  air  brakes  in  which  to 
transport  the  dynamite,  and  also  In  not 
placing  the  car  in  the  middle  of  the  train. 
The  necessity  for  having  the  car  equipped 
with  air  brakes  and  for  placing  the  same  as 
nearly  as  possible  In  the  middle  of  the  train 
is  assumed  by  the  plaintiff  because  of  the 
rules  promulgated  by  the  defendant  Among 
the  rules  so  promulgated  by  the  defendant 
are  the  following: 

"Eighth.  Agents  must  know  that  non«  of 
the  above  explosive  substances  are  loaded 
at  their  stations  in  old  cars,  having  loose 
boards  or  cracks  in  the  roofs,  or  sides,  or  In 
cara  with  ventilators  of  any  description,  or 
with  end  doors.  Cars  for  carrying  these  ex- 
Iiloslves  must  be  flrst-class  in  every  respect, 
must  be  tight  everywhere,  and  must  have 
doors  that  can  be  closely  shut,  leaving  no 
cracks  where  sparks  can  get  in.  When  ex- 
plosives are  carried  in  full  car  loads  the 
doors  must  be  stripped. 

"Ninth.  Any  car  containing  any  of  the 
above  explosive  substances  *  *  «  mnst 
be  plainly  carded  on  both  sides,  'Powder — 
Handle  Carefully,'  or  'Bxplosiveft— Danger- 
ous— Handle  with  Care,'  so  that  those  hav- 
ing charge  of  it  will  not  do  anything  igno- 
rantly  to  incur  danger.    •    •    • 

"Tenth.  Agents  must  notify  conductors 
whenever  a  car  containing  explosives  is  to 
1>e  taken  from  their  station;  and  the  con- 
ductors must  not  take  from  any  station  or 
any  siding  any  car  known  to  contain  an  ex- 
plosive substance  unless  rules  8  and  0  have 
been  complied  with,  and  such  cars  must  be 
placed  in  their  train  as  near  the  middle  as 
possible." 

The  fact  that  the  car  on  which  the  dyna- 
mite was  loaded  was  not  equipped  with  air 
brakes  did  not  have  the  slightest  connection 
with  the  explosion,  except  as  It  is  related  to 
the  further  fact  that  the  car  was  not  placed 
In  the  middle  of  the  train.  If  the  car  had 
been  equipped  with  air  brakes  and  left  in  the 
train  next  to  the  caboose.  It  would  not  have 
prevented  the  explosion.  The  air  brakes 
were  not  in  use  at  the  time  of  the  collision. 
The  situation  immediately  before  the  colli- 
sion required  increased  speed  by  train  No.  01, 
Instead  of  the  use  of  air  brakes.  The  fact 
that  the  air  brakes  had  no  direct  connec- 
tion with  the  explosion  makes  this  case 
wholly  different  from  that  of  Ellis  v.  N.  Y., 
li.  B.  &  W.  B.  B.  Co.,  supra,  and  other  sim- 
ilar cases  where  some  specific  negligent  act 
by  the  defendant  was  directly  connected  with 
the  injury.  The  employes  of  the  defendant 
knew  that  the  car  was  loaded  with  high  ex- 
plosives and  that  it  was  not  equipped  with 
air  brakes.  One  of  the  rules  that  we  have 
quoted  makes  it  the  duty  of  the  conductor 
of  the  train  to  put  a  car  included  therein 
which  Is  loaded  with  high  explosives  as  near 
the  middle  of  the  train  as  possible.  There 
is  no  evidence  to  show  that  the  25  cars  taken 


on  at  BInghamton  could  not  have  been  safe- 
ly placed  behind  the  car  loaded  with  dyna- 
mite, leaving  the  car  in  the  exact  middle  of 
the  train.  The  conductor  of  train  No.  61, 
with  his  crew  made  up  the  train  at  BIng- 
hamton and  put  the  car  loaded  with  dyna- 
mite at  the  end  of  the  train,  in  direct  dis- 
regard of  the  rule. 

It  is  claimed  by  the  respondent  that  the 
car  was  not  placed  In  the  middle  of  the  train 
because  of  the  fact  that  it  was  not  equipped 
with  air  brakes.  This  is  a  matter  of  conjec- 
ture, and  there  is  nothing  In  the  evidence 
from  which  it  can  be  determined  whether 
the  car  would  have  been  placed  differently  in 
the  train,  had  it  been  differently  equipped. 
When  the  train  left  Scranton,  if  the  crew 
making  up  the  train  bad  obeyed  the  rales 
of  the  defendant,  the  car  loaded  with  dyna- 
mite would  have  been  either  in  the  center 
of  the  train,  or,  if  we  assume  that  It  was 
not  possible  to  so  place  It,  because  it  was  nec- 
essary, for  the  purpose  of  handling  the 
train,  to  have  all  the  cars  equipped  with  air 
brakes  connected  with  the  engine,  it  would 
then  have  been  the  tenth  car  from  the  rear, 
as  the  place  provided  by  the  rule  being  the 
place  as  near  the  center  of  the  train  aa 
possible.  When  the  train  arrived  in  BIng- 
hamton and  the  cars  to  be  left  at  that  place 
were  cut  out  of  the  train,  if  the  conductor 
had  concluded  not  to  put  the  car  loaded  with 
dynamite  In  the  center  of  the  train,  be  should 
have  put  it  as  near  the  center  of  the  train  as 
possible,  considering  the  fact  that  It  did  not 
have  air  brakes.  The  only  testimony  relating 
to  the  equipment  of  the  25  cars  standing  on 
the  tracks  at  BInghamton  to  be  taken  into 
the  train  is  that  they  were  mostly  equipped 
with  air  brakes.  If  the  car  loaded  with  dy- 
namite had  been  placed  Immediately  behind 
the  cars  equipped  with  air  brakes,  it  would 
have  been  somewhere  in  the  train  between 
the  ninth  car  from  the  rear  and  the  center  of 
the  train.  It  is  clear,  therefore,  from  the 
testimony  that  the  defendant's  rule  was 
not  obeyed  by  the  intestate's  coemploy^s. 
Whether  the  dynamite  in  that  car  would 
have  exploded  bad  the  car  been  placed  In 
the  center  of  the  train,  or  from  9  to  2G  cars 
from  the  end,  and  also  whether,  if  the  dy- 
namite had  exploded  when  at  a  point  so  far 
distant  from  the  place  of  the  collision  the 
intestate  would  have  been  injured  there- 
by, are  matters  of  pure  speculation.  The 
record  does  not  show  any  negligence  by  the 
defendant  contributing  to  the  injury. 

The  order  of  the  Appellate  Division  should 
t)e  reversed,  and  the  Judgment  of  the  Trial 
Term   atQrmed,  with  costs  in   both  courts. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER 
NER,  WILLABD  BABTLETT,  and  HIS- 
COCK,  JX,  concur. 

Order  reversed,  etc; 
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(U2  N.  T.  188) 
PERRY  T.  VAN  NORDEN  TRUST  CO. 

(Court  of  Appeals  of  New  York.    May  19,  1908.) 

COBPORATIONS  —  INSOLVENCY— PBEFEEENCES— 

Bona  Fide  Pubchasers. 

Where  defendant,  having  notes  made  by  a 
corporation,  subsequently  adjudged  a  bankrupt, 
indorsed  by  a  solvent  indorser,  but  without  any 
knowledge  or  notice  which  forbade  it  from  so 
doing,  in  consideration  of  a  transfer  of  certain 
accounts  and  assets  of  the  corporation,  which 
rendered  it  insolvent,  surrendered  the  notes  and 
lost  the  security  of  the  indorsement,  defendant 
was  a  bona  fide  purchaser  of  such  accounts  and 
assets  without  notice,  and  was  not  subject  to 
Stock  Corporation  Law  (Laws  1892,  p.  1038, 
c.  688),  i  48,  prohibiting  preferences  by  an  in- 
solvent corporation,  and  declaring  that  a  person 
receiving  a  prohibited  preference  shall  be  bound 
to  account  therefor  to  the  corporation's  cred- 
itors, stockholders,  or  trustees. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Robert  G.  Perry  as  trustee  to 
bankruptcy  of  .the  Broadway  Trimmed  Hat 
Company  against  the  Van  Norden  Trust  Com- 
pany. From  an  order  of  the  Appellate  Di- 
vision (118  App.  DlT.  288,  103  N.  Y.  Supp. 
543)  reversing  on  the  law  and  the  facts  a 
judgment  of  the  Supreme  Court  dismissing 
plaintiff's  complaint  on  the  merits  and  grant- 
tog  a  new  trial,  defendant  appeals.  Order  of 
the  Appellate  Division  reversed,  and  Judg- 
ment of  Special  Term  affirmed. 

Edward  W.  S.  Johnston,  for  appelant  J, 
O.  Engel,  for  respondent. 

HISCOCK,  J.  The  complaint  purport*>d 
to  set  forth  two  causes  of  action.  By  the 
first  of  these  respondent  attacked  and  sought 
to  set  aside  certain  payments  of  money  and 
transfers  of  accounts  by  the  Broadway  l^rim- 
med  Hat  Company  while  insolvent  as  made 
in  contravention  of  the  provisions  of  section 
48  of  the  stock  corporation  law  (Laws  1892,  p. 
1838,  c.  688).  By  the  second  cause  of  action 
respondent  sought  to  enforce  an  accounting 
by  the  appellant  for  moneys  claimed  to  have 
been  collected  by  it  on  accounts  assigned  to 
it  by  said  company. 

The  respondent  on  this  appeal  does  not 
assert  any  right  to  recover  on  the  latter 
cause  of  action,  or  that  the  order  of  the  learn- 
ed Appellate  Division  reversing  the  Judgment 
of  the  trial  court  should  be  affirmed  because 
any  error  was  committed  by  the  latter  with 
respect  to  said  cause  of  action.  He  bases  bis 
claim  to  recover  solely  upon  his  first  cause 
of  action.  As  already  stated,  that  cause  of 
action  is  founded  on  section  48  of  the  stock 
corporation  law  (Laws  1892,  p.  1838,  c.  688), 
which,  so  far  as  material,  reads:  "No  con- 
veyance, assignment  or  transfer  of  any  prop- 
erty of  any  such  corporation  by  it  or  by  any 
officer,  director  or  stockholder  thereof,  nor 
any  payment  made,  Judgment  suffered,  lien 
created  or  security  given  by  It  or  by  any  offi- 
cer, director  or  stockholder  when  the  corpora- 
tion is  insolvent  or  its  Insolvency  is  immi- 
nent, with  the  totent  of  giving  a  preference 
to  any  particular  creditor  over  other  credit- 


ors of  the  corporation  shall  be  valid.  Every 
person  receiving  by  means  of  any  such  pro- 
hibited act  or  deed  any  property  of  the  cor- 
poration shall  be  bound  to  account  therefor 
to  its  creditors  or  stockholders  or  other  trus- 
tees. •  •  •  Every  transfer  or  assignment 
or  other  act  done  In  violation  of  the  fore- 
going provisions  of  this  section  shall  be  void. 
*  •  •  No  such  conveyance,  assignment  or 
transfer  shall  be  void  In  the  hands  of  a  pur- 
chaser for  a  valuable  consideration  without 
notice." 

From  the  admitted  allegations  of  the  plead- 
ings, and  from  those  findings  of  the  trial 
court  which  may  be  regarded  on  this  appeal 
as  sustained  by  undisputed  evidence,  the 
following  facts  are  conclusively  established : 
On  May  24,  1904,  the  appellant  held  for  value 
three  promissory  notes  made  by  the  Broad- 
way Trimmed  Hat  Company  aggregating  $4,- 
000,  none  of  which  was  yet  due  and  all  of 
which  were  Indorsed  by  one  Feist,  who  then 
was  and  at  all  times  thereafter  continued  to 
t>e  perfectly  solvent  and  responsible  for  his 
Indorsements.  On  said  date  said  hat  com- 
pany deposited  with  appellant  the  sum  of 
$1,000,  and  also  procured  from  it  a  loan  of 
$3,000  on  its  promissory  note  secured  by  cer- 
tain accounts  and  assets  then  transferred  to 
the  trust  company.  With  this  deposit  and 
the  proceeds  of  this  loan  the  hat  company 
took  up  and  obtained  the  promissory  notes 
above  mentioned  from  appellant,  which  never 
since  has  had  possession  or  control  of  the 
same.  By  the  transfer  of  Its  accounts  and 
assets  to  the  trust  company  the  hat  company 
became  Insolvent  and  was  subsequently  ad- 
judicated a  bankrupt ;  but  the  appellant  did 
not  at  the  times  mentioned  know  or  have 
cause  to  believe  that  said  company  was  in- 
solvent or  have  any  knowledge  or  notice  of 
any  Intent  on  the  part  of  said  company  or 
its  officers  to  give  a  preference,  nor  did  it 
have  any  intent  to  acquire  a  preference.  Be- 
fore this  action  was  commenced,  all  of  said 
notes  taken  up  as  aforesaid  had  become  due, 
and,  of  course,  they  were  not  by  the  appellant 
presented  for  payment  or  protested,  and,  so 
far  as  appears,  the  Indorser  was  not  a  party 
to  the  transaction  whereby  they  were  taken 
up  and  protest  lost,  and  no  offer  has  been 
made  to  restore  to  appellant  its  original 
rights  with  respect  to  said  notes.  Thus  it 
appears  that  the  appellant  having  notes  made 
by  a  corporation  subsequently  adjudged  a 
bankrupt,  but  Indorsed  by  a  perfectly  good 
indorser,  and  having  no  knowledge  or  notice 
which  forbade  It  from  so  doing.  In  considera- 
tion of  the  transfer  of  certain  property,  has 
given  up  Its  notes  and  lost  the  security  of  its 
indorsement,  and  is  now  asked  to  return  the 
property  which  It  received  in  the  place  of 
such  Indorsement.  We  have  doubts  whether 
the  intent  of  the  hat  company  in  this  trans- 
action was  to  prefer  the  appellant  The  lat- 
ter was  not  affected  by  the  exchange  so  long 
as  the  indorser  was  responsible.  The  object 
and  result  of  what  was  done  was  doubtless 
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the  protection  and  relief  of  the  Indorser. 
But.  however  tbls  may  be,  we  see  no  escape 
from  the  condnslon  that  the  appellant  in 
perfectly  good  faith  has  surrendered  Its  notes 
and  lost  a  perfectly  good  Indoraement  in  con- 
sideration of  the  transfer  to  It  of  other  prop- 
erty by  the  maker  of  those  notes,  and  that, 
ander  such  circumstances,  it '  Is  not  subject 
to  the  provisions  of  the  statute  prohibiting 
preferences,  but  is  within  the  protection  of 
those  other  provisions  enacted  for  tlie  benefit 
of  purchasers  for  a  valuable  consideration 
and  without  notice. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  Judgment  of  the  Special 
Term  affirmed,  with  costs  in  both  conrts. 

CUllLES,  0.  J,  and  GRAY,  HAIOnr, 
VANN,  WILLAKD  BARTLErTT,  and  CHA^E, 
JJ.,  concnr. 

Ordered  accordingly. 


(1»  N.  T.  161) 

EniERICK  V.  HACKETT. 
(Court  of  Appeals  of  New  Tork.    May  10,  lOOS.) 

1.  VENDOB   and    PUBCnASEB  —  CONSTBUCTIOM 

OF  Contract  to  Oonvey  Land. 

Where  a  contract  to  convey  land  provided 
that  tlie  purchaser  should  "have  the  privilege 
of  buyin([  the  farm"  for  $3,000,  and  contained 
no  provision  for  any  covenants  or  as  to  the  form 
of  the  deed,  upon  the  privilege  being  availed  of, 
the  vendor  was  not  bound  to  deliver  a  warranty 
deed,  but  only  a  deed  sufficient  in  law  to  pass 
the  title. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Die. 
vol.  48,  Vendor  and  Purchaser,  H  301-305.] 

2.  SaUE— IltCDMBBANCES. 

The  farm  twing  free  from  incumbrances  at 
the  time  of  the  contract,  tlie  vendor  should  be 
required  to  convey  it  free  from  any  such. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fonrth  Department. 

Action  by  Frederick  A.  Emerick  against 
Mary  A.  Uackett.  From  a  Judgment  of  the 
Appellate  Division  (119  App.  Div.  913,  101  N. 
Y.  Supp.  1127),  afBrming  a  Judgment  of  the 
Oswego  County  Court  for  plaintiff,  defend- 
ant appeals.    Modified  and  affirmed. 

D.  P.  Morehouse,  for  appellant  James  T. 
Clark,  for  respondent 

PER  CURIAM.  We  think  the  Judgment  of 
the  trial  court  erroneous  In  having  required 
the  defendant  to  convey  the  lands  by  a  "war- 
ranty deed."  The  contract  of  the  parties  was 
that  the  plaintiff  shonld  "liave  the  privilege  of 
buying  the  farm"  of  the  defendant  for  $3,000, 
and  it  contained  no  provision  for  any  cove- 
nants, or  as  to  the  form  of  the  deed,  upon  the 
privilege  being  availed  of.  It  was  early  set- 
tled in  this  state  thkt  in  such  cases  the  vendor 
was  only  bound  to  deliver  a  deed  sufficient 
in  law  to  pass  the  title.  Tan  E:ps  v.  Mayor, 
etc.,  of  Schenectady,  12  Johns.  442,  7  Am. 
Dec.  330;  Ketchum  v.  Evertson,  13  Johns. 
859,  7  Am..  Dec  384;  Gazley  v.  PrlcCi  18 
Johna  287.    As  this  farm  was  found  to  have 


been  free  from  any  Itena  or  Incmnbrances  at 
the  time  of  the  contract,  it  was  proper  to 
direct  t|ie  defendant  to  convey  it  free  from 
any  sncb. 

The  Judgment  should  be  modified  by  strik- 
ing therefrom  the  word  "warranty,"  and,  aa 
so  modified,  should  be  affirmed,  without  costs 
in  this  court  to  either  party. 

CULLEN,  C  J.,  and  GRAT.  VANN,  WER- 
NER, WILLARD  BARTLETT,  UlSCOCK, 
and  CHASE,  JJ.,  concur. 

,  Judgment  accordingly. 


(Ul  N.  T.  164.) 

HAMLIN  V.  HAMLIN  et  aL 
(Court  of  Appeals  of  New  Tork.    May  19,  lOOa) 

1.  Appeal  and  Ebbob— Scope  of  Review- 
Findings  OF  COUBT. 

A  flndiDg  of  fact  on  request,  though  not 
embodied  In  the  formal  decision,  is  part  of  the 
Judgment,  and,  where  inconsistent  with  the  other 
findings,  the  appellant  has  the  right  to  rely  upon 
it,  88  more  favorable  to  bis  contention. 

2.  Evidence  —  Paeol  Evidence  —  Deeds  — 
Conditional  Delivery. 

A  delivery  of  a  deed  to  the  grantee  cannot 
be  made  conditionally ;  and  hence  where  delivery 
was  intended  to  give  effect  to  a  deed  without 
further  act  of  the  grantor,  parol  evidi-nce  of  an 
oral  agreement  that  the  deed  vaa  delivered  sim- 
ply that  the  grantor  might  have  the  evidences 
of  title  in  his  posset^ion  to  subserve  the  needs 
of  his  business  was  inadmlRRible  to  prove  a  con- 
dition attached  to  the  delivery. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  20,  Evidence,  i  1920.] 

3.  Saks— Dgclabations  of  Gbantbb. 

Declarations  by  a  grantee,  to  be  admissible 
on  the  question  of  the  actual  ownership  of  real 
estate,  should  be  such  as  characterize  his  posses- 
sion, and  must  be  made  when  pertinent  and  in^ 
portant,  and  when  the  grantee  was  called  upon 
to  make  them,  and  when  the  truth  was  re(|uir- 
ed  to  be  spoken ;  and  hence,  whpre  a  husband 
had  purchased  real  estate,  and  had  title  taken 
in  his  wife's  name,  and  she  subsequently  convey- 
ed it  to  him,  In  an  action  by  her  to  hare  the 
deeds,  which  had  been  recorded  by  her  husband's 
executor,  canceled  as  clouds  on  her  title,  evi- 
dence of  declarations  made  by  the  husband,  in 
conversations  of  the  most  casual  nature,  that  be 
was  going  to  give  the  bouse  to  his  wife,  or  that 
he  had  made  a  wedding  present  of  it  to  her, 
or  that  it  belonged  to  her,  were  inadmissible  to 
aSect  her  deeds  to  her  husband. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {{  1105-1120.] 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Action  by  Mary  B.  Hamlin  against  Herbert 
W.  Hamlin  and  others  to  remove  clouds  from 
title.  From  a  Judgment  of  the  Appellate 
Division  (117  App.  Dlv.  4M,  102  N.  Y.  Supp. 
571),  affirming  by  a  divided  court  a  Judg- 
ment at  Special  Term  for  plaintiff  (51  Misc. 
Rep.  Ill,  100  N.  Y.  Supp.  701),  defendanta 
appeal.    Reversed,  and  new  trial  ordered. 

Morgan  J.  O'Brien,  for  appelianfak  Henry 
W.  Taf t,  for  respondent 

GRAY,  J.  The  plaintiff  seeks  to  have 
canceled,  aa  clouds  upon  her  alleged  title  to 
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the  real  eatate  therein  described,  certain 
deeds,  executed  by  her  to  Frederick  R.  Ham- 
lin, her  husband,  daring  his  llfetim^.  The 
theory  of  her  complaint  was  that  there  had 
never  l>een  any  delivery  of  those  deeds,  and 
that  there  had  t>een  no  intention,  on  the  part 
of  either,  that  there  should  be  a  delivery,  un- 
til the  full  value  of  the  property  was  paid  to 
her.  It  appears  that  her  husband  purchased 
the  properties,  which  consisted  In  real  estate 
in  New  York  City  and  on  Long  Island,  a  few 
months  after  their  marriage,  and  had  the 
deeds  made  out  in  her  name.  Thereafter  she 
executed  two  deeds,  by  which  she  conveyed 
both  parcels  to  him,  and,  upon  his  death, 
which  occurred  very  shortly  thereafter,  her 
deeds  to  him  were  found  in  his  safe  deposit 
box.  They  had  not  been  recorded,  and  one  of 
his  executors,  notwithstanding  her  objection, 
caused  them  to  be  recorded.  Upon  the  trial 
the .  claim  that  there  had  been  no  delivery 
was  practically  abandoned,  and  the  conten- 
tion of  the  plaintiff  was  that  the  delivery  of 
the  deeds  was  for  temporary  purposes,  or 
conditional,  and  was  not  to  operate  to  divest 
her  ownership.  The  plaintiff  recovered  Judg- 
ment at  the  Special  Term,  and  the  Judgment 
has  been  affirmed  at  the  Appellate  Division, 
but  by  a  divided  court 

The  trial  court,  in  reaching  the  legal  con- 
clusion that  the  deeds  in  question  were  null 
and  should  be  canceled,  found  as  fa'cts, 
among  others,  that,  in  executing  the  deeds, 
"the  plaintiff  did  not  intend  that  said  deeds 
should  be  delivered  as  operative  or  effective 
deeds,"  that  "the  said  Frederldc  R.  Hamlin 
did  not,  at  the  time  the  deeds  came  into  his 
possession,  intend  to  'accept  or  receive  the 
deeds  as  operative  or  effective  deeds  or  con- 
veyances of  the  property  therein  described," 
and  that  "there  was  no  delivery  of  the  deeds 
•  ♦  •  and  no  acceptance  thereof."  Sin- 
gularly enough,  however,  it  was  also  found 
by  the  trial  court,  upon  the  request  of  the 
defendants,  that  the  "plaintiff  delivered  the 
deeds,  covering  both  of  said  premises,  to 
Frederick  R.  Hamlin."  Though  not  em- 
bodied in  the  formal  decision  of  the  court, 
this  finding  is,  nevertheless,  a  part  of  and 
enters  into  the  Judgment,  and,  being  incon- 
sistent with  the  finding  upon  the  question 
of  delivery,  the  appellants  have  the  right  to 
rely  upon  it  as  being  more  favorable  to  their 
contention.  We  must  regard  it,  therefore,  as 
established  that  the  plaintiff  had  delivered  to 
her  husband  the  deeds  conveying  the  prop- 
erties, which  she  had  executed,  and,  indeed, 
her  own  testimony  puts  it  beyond  doubt.  She 
stated  to  the  executor,  in  a  converation,  that 
her  husband  had  told  her  "15  minutes  before 
she  signed  the  deeds  that  it  was  simply  to 
help  him  temporarily,  in  case  be  needed  the 
money  for  his  business."  The  necessary  in- 
ference is  of  a  sufficient  delivery  to  pass  the 
title. 

With  that  fact  established  in  the  case 
there  remains  but  little  tenable  ground  for 


the  plaintiff's  position  that  her  delivery  of 
the  deeds  was  conditional,  and  that  it  was 
not  the  intention  of  either  party  that  the 
conveyances  should  l>e  effective  at  the  time 
of  delivery.  Whether  this  circuitous  method 
of  transferring  the  title  to  the  real  estate 
into  Hamlin,  which  be  bad  purchased,  was 
with  no  idea  of  acquiring  it  for  himself,  but 
merely  tliat  he  might  have  the  evidences  of 
title  in  his  possession,  to  subserve  the  needs 
of  his  business,  as  is  the  claim  of  the  plain- 
tiff, or  whether,  being  in  a  business  attended 
by  considerable  hazards,  plaintUTs  husband 
wished  to  be  in  a  position,  at  any  time,  either 
to  be  able  to  resort  to  the  property  as  an 
asset,  or  to  preserve  it  from  his  creditors.  Is 
quite  immaterial.  If  -we  should  give  full  ef- 
fect to  the  plaintiff's  claim.  It  would  be  to  hold 
the  delivery  by  her  of  the  deeds  to  have 
been  conditional,  and  not  absolute;  but  that 
would  be  violative  of  the  settled  rule  In  this 
state  that  a  delivery  cannot  be  made  to  the 
grantee  conditionally.  Any  oral  condition, 
accompanying  the  delivery  in  such  case, 
would  be  repugnant  to  the  terms  of  the  deed, 
and  parol  evidence  to  prove  that  there  was 
such  a  condition  attached  to  the  delivery  18 
inadmissible.  The  reason  for  the  rule  ap- 
plies to  every  case  where  the  delivery  is  in- 
tended to  give  effect  to  a  deed  without  the 
further  act  of  the  grantor,  and  such  was 
this  case;  for,  according  to  plaintiff's  testi- 
mony, she  intended  to  convey  to  her  husband, 
whatever  their  arrangement  at  the  time, 
that  the  properties  should  remain  hers.  If 
not  needed  in  his  business.  It  was  not  a 
case  where  the  deeds  were  not  to  pass  out 
of  the  possession  of  the  grantor  until  cer- 
tain conditions  were  fulfilled.  These  deeds 
had  passed  out  of  the  plaintUTs  possession 
and  into  that  of  the  grantee,  by  the  deliber- 
ate act  of  the  former,  and  no  oral  condition 
at  the  time  will  be  admitted  to  contradict  the 
Import  of  the  written  instruments. 

The  rule,  to  which  I  referred,  has  been 
repeatedly  asserted  In  the  courts  of  this 
state  from  an  early  time.  Souverbye  v.  Ar- 
den,  1  Johns.  Ch.  240;  Worrall  v.  Munn,  6 
N.  Y.  229,  55  Am.  Dec.  330 ;  Braman  v.  Blng- 
hnm,  26  N.  Y.  483;  Wallace  v.  Berdell,  97 
N.  Y.  13 ;  Blewitt  v.  Boorum,  142  N.  Y.  357, 
37  N.  E.  119,  40  Am.  St.  Rep.  600;  Moore  v. 
Winans,  23  App.  Div.  308,  48  N.  Y.  .Supp. 
287,  affirmed  by  this  court  on  opinion  below 
160  N.  Y.  703,  57  N.  B.  1118.  In  Braman 
V.  Bingham,  supra.  Judge  Selden  observed: 
"If  a  delivery  to  the  grantee  can  be  made 
subject  to  one  parol  condition,  I  see  no 
ground  of  principle  trhlch  can  exclude  any 
parol  condition.  The  deed  having  been  de- 
livered to  the  grantee,  I  think  the  parol 
evidence  that  the  deliveiy  was  conditiMial 
was  properly  excluded."  In  that  case  a 
defense  was  that  the  deed  was  delivered 
to  the  grantee,  to  be  held  in  escrow,  and 
it  vcas  held  that  "such  a  delivery  vests  the 
title  in  the  grantee,  although  It  may  be  con- 
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trary  to  the  intention  of  the  partiee."  In 
Blewitt  ▼.  Boorum,  supra,  Judge  Peckham, 
referring  to  the  rule,  observed?  "Whether 
there  is  a  sound  basis  for  any  distinction 
between  cases  ^elating  to  real  estate  and 
other  Icinds  of  written  instruments,  it  is  not 
now  Important  to  inquire;  for  the  rule 
that  instruments  of  the  former  character 
cannot  be  conditionally  delirered  to  a  party 
is  too  firmly  settled  here  in  this  state  to  be 
overruled  or  even  questioned." 

It  Is  argued  for  the  respondent  that  the 
Intention  of  the  parties  bears  upon  the  ques- 
tion of  a  dellTery  of  the  deeds  and  of  their 
acceptance,  that,  as  a  question  of  fact,  in- 
tention Is  to  be  determined  by  evidence,  and 
that  the  evidence  of  the  plaintiff  supported 
the  decision  of  the  trial  court  In  the  argo- 
ment  much  reliance  Is  placed  upon  the  au- 
thority of  Ten  Eyck  v.  Whltbeck,  156  N.  T. 
341,  50  N.  B.  963.  Irrespective  of  author- 
ity, It  would  go  far  in  answer  to  say  that 
delivery  In  this  case  was  expressly  found 
by  the  court  as  a  fact.  This  finding  upon 
the  evidence,  of  which  plaintiff's  own  testi- 
mony, to  which  I  have  adverted,  was  a  part, 
that  she  executed  the  deeds  "to  help  her 
husband  temporarily,  in  case  he  needed  the 
money  for  his  business,"  leaves  little  ropm 
for  such  an  argument  I  am  imable  to  per- 
ceive how  the  case  of  Ten  BydE  v.  Whltbeck 
has  any  especial  application  to  the  plain- 
tiff's case.  There  the  title  to  the  land  was 
attacked  upon  the  ground  that  the  deed, 
under  which  the  defendant  claimed  title,  was 
obtained  from  the  grantor  through  fraud, 
conspiracy,  and  undue  influence.  Judge  Mar- 
tin In  his  opinion  points  out  that  the  delivery 
of  a  deed  is  essential  to  the  transfer  of  title, 
and  says  that  the  question  of  delivery,  "in- 
volving, as  it  does,  acceptance,  Is  always  one 
of  Intention,'  and  where  there  is  a  conflict  In 
the  evidence,  It  becomes  a  question  of  fact 
to  be  determined  by  the  Jury."  In  this  state- 
ment and  in  observing  that  the  presumption 
of  delivery  and  of  acceptance  is  one  that 
must  yield  to  opposing  evidence,  he  only 
states  the  general  rule  applicable  to  all  cases 
where  those  facts  are  to  he  established,  In 
order  that  the  deed  in  dispute  may  be  held 
to  have  been  an  effective  conveyance.  But 
In  truth,  the  argument  Is  not,  now,  that 
there  was  no  actual  delivery  nor  acceptance 
of  the  deeds;  as  I  apprehend  It,  It  Is  that  the 
delivery  was  Inoperative,  by  reason  of  "terms 
and  conditions  thereafter  to  be  determined," 
to  convey  an  absolute  title.  That  Is  a  con- 
tention, however,  which,  in  effect,  opposes 
the  operation  of  the  rule  of  law  heretofore 
mentioned,  which  condemned  the  doctrine  of 
conditional  deliveries,  for  avoiding  by  parol 
averment  the  terms  of  the  deed. 

Much  evidence  was  Introduced  by  the 
pibintlff  for  the  purpose  of  showing  what 
Mr.  Hamlin's  Intentions  were  with  reference 
to  the  properties  he  had  bought  as  declared 
upon  several  occasions  to  various  persons. 
and  reliance  is  placed  upon  it  as  supporting 


the  Judgment  These  declarations  were  made 
in  conversations  of  a  most  casual  nature, 
and  were  of  the  purport  that  he  was  going  to 
give  the  house  to  his  wife,  or  that  he  had 
made  a  wedding  present  of  it  to  her,  or 
that  it  was  his  wife's  house,  or  that  the 
house  belonged  to  her.  These  conversations 
were  at  various  times,  with  real  estate  agents, 
friends,  a  house  decorator,  a  painter,  an 
architect,  a  physician,  or  with  his  wife's 
father,  and  were  quite  inadmissible  to  affect 
the  absoluteness  of  the  title  of  the  deceased. . 
The  evidence  had  no  tiearing  upon  the  de- 
livery of  the  deeds,  and,  in  so  far  as  It 
tended  to  contradict  their  terms,  it  should 
have  been  excluded.  It  was  Insufficient  as 
proof,  in  any  event.  If  such  authentic  acts 
as  duly  executed  deeds  "can  be  impeached 
by  loose  and  idle  conversations,"  as  Chancel- 
lor Kent  remarked  in  Souverbye  v.  Arden, 
supra,  "there  would  be  no  safety  in  ordinary 
transactions,  and  no  certainty  in  legal 
solemnities."  Declarations  by  a  grantee  to 
be  admissible  should  be  such  as  character- 
ize his  possession,  and  must  be  made  when 
pertinent  and  important  upon  the  question 
of  the  actual  ownership.  They  must  rise 
higher  than  casual  and  conversational  re- 
marks. They  must  be  made  when  the  per- 
son was  called  upon  to  make  them,  and  when 
the  truth  was  required  to  be  ^>oken.  Such 
a  rule  commends  Itself  in  principle,  and 
should  be  adhered  to  in  the  intei^t  of  the 
safety  of  titles. 

A  serious  question  is  raised  as  to  the 
admissibility  of  conversations  between  the 
plaintiff  and  her  husband's  executor,  in  which 
she  repeated  what  her  husband  had  said  to 
her ;  but,  in  the  view  I  take  of  the  case,  the 
appellants  were  not  prejudiced,  and  I  shall 
not  discuss  the  evidence,  or  whether  it  was 
sufficiently  excepted  to.  I  think  that  the  de- 
cision of  the  trial  court  was  without  support 
Jn  the  findings,  or  in  the  evidence,  and  wheth- 
er for  that  reason,  or  for, the  erroneous  ad- 
mission of  the  evidence  of  the  declarations  of 
the  deceased  grantee,  I  advise  that  the  Judg- 
ment appealed  from  be  reversed,  and  that  a 
hew  trial  be  ordered,  with  costs  to  abide  the 
event 

CTJLLEN,  C.  J.,  and  HAIGHT,  VANN. 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  etc. 


(192  N.   T.  182) 

CONNOLLT  V.  HALL  &  GRANT  CONST.  CO. 

(Court  of  Appeals  of  New  Tork.    May  19, 1908.) 

1.  Master  and  Servant— Injubies  to  Serv- 
ant—Waenino  Servant— Assumption  of 
Risk. 

It  is  the  duty  of  an  employer  who  has 
knowledKe  of  a  bidden  defect  and  danger  af- 
fecting the  safety  of  an  employ^  to  communicate 
such  knowledge  to  him,  and,  after  such  com- 
munication, the  employ^  can  refuse  to  proceed 
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until  the  defect  ia  cured  or  the  danger  removed, 

or  he  can  proceed  with  the  woric,  assuming  the 

risk. 

,    fEd.  Note.— For  cases  in  point,  nee  Cent  Dig. 

vol.  84,  Master  and  Servant,  {  583.] 

2.  Same— Places  fob  Work— Knowlbdqb  or 
Defect. 

4.  master  is  liable  for  injuries  received  be- 
cause of  the  dangerous  condition  of  the  place 
where  a  servant  is  put  to  work,  whether  the  in- 
'Juries  result  from  the  negligence  of  a  foreman 
under  whom  the  servant  is  working  with  the 
knowledge  and  acquiescence  of  a  vice  principal 
or  the  negligence  of  the  vice  principal  himself 
'  in  failing  to  warn  the  servant  of  the  danger  of 
which  the  vice  principal  was  fully  aware. 

[Ed.  Note. — For  cases  in  point,  see  CenL  Dig. 
vol.  34,  Master  and  Servant,  i  179.] 

8.  Same— E'eixow  Sebvants— Supebintend- 

X»TS. 

The  employes  of  a  corporation  were  under 
the  direction  of  a  superintendent  and  the  super- 
intendent had  a  numlier  of  foremen  in  direut 
charge  of  the  laborers.  The  president  of  the 
corporation  was  present  at  the  work  nearly  ev- 
(Bry  day,  and  his  orders  were  given  through  the 
superintendent,  and  the  superintendent  gave  in- 
structions to  the  other  employ&i  to  do  the  work 
and  how  and  where  to  do  it.  Held,  that  the  ju- 
ry, in  an  action  for  injuries  to  a  servant,  could 
find  that  the  superintendent,  while  acting  in  the 
absence  of  the  president,  was  the  alter  ego  of 
the  corporation. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  {  427.] 

''.  Appeal    from    Supreme    Court,    Appellate 
Division,  First  Department. 

Action  by  Patrick  Connolly  against  the 
Hall  &  Grant  Construction  Company.  From 
a  judgment  of  the  Supreme  Court  (117  App. 
Div.  387,  102  N.  T.  Snpp.  BB9)  afflrming  a 
decision  of  the  trial  court  dismissing  the  com- 
plaint, plaintiff  appeals.    Reversed. 

Moses  Feltenstein,  for  appellant  John  Ver- 
nou  Bouvler,  Jr.,  for  respondent 

CHASE,  J.  This  action  is  brought  by  an  em- 
ploye against  an  employer  for  damages  al- 
leged to  have  been  caused  by  the  employer's 
negligence.  The  defendant  was  engaged  in 
making  certain  changes  in  a  building  in  the 
city  of  New  York,  and  as  a  protection  to  per- 
sons using  the  sidewalk  adjoining  snid  build- 
ing and  for  the  further  purpose  of  holding  ma- 
terials to  be  used  by  It  in  said  building,  a 
so-called  bridge  was  erected  over  the  sidewalk 
by  first  placing  heavy  timbers  one  on  the  walk 
near  the  building  and  one  in  the  street  next 
to  the  curb.  Upon  these  timbers  were  placed 
uprights  about  10  feet  long  and  from  5  to  7 
feet  apart  On  top  of  the  uprights  running 
lengthwise  of  the  street  were  placed  timbers, 
and  upon  such  timbers  were  placed  horizon- 
tally other  timbers  upon  which  were  stretched 
heavy  planking  making  the  top  to  the  bridge. 
The  timbers  that  were  placed  on  the  uprights 
were  not  as  long  as  the  bridge,  but  consisted 
of  two  or  more  pieces:  The  uprights  were  so 
placed  as  to  make  each  joint  where  the  tim- 
bers came  end  to  end  In  the  center  of  the  top 
of  one  of  such  uprights.  Planks  were  placed 
upon  the  outer  side  of  the  uprights,  so  that 
the  ends  thereof  extended  to  the  top  of  the 


timbers  which  lay  thereon  aiid  were  spiked 
to  such  uprights  and  timbers.  Planks  were 
also  spiked- to  said  timbers  on  the  Inner  side 
to  cover  such  joints,  so  that,  when  the  bridge 
was  completed,  a  person  could  not  without 
special  examination  ascertain  where  the  joints 
in  the  timbers  upon  the  uprights  were  located. 

After  the  bridge  had  been  In  place  and  used 
for  several  months,  the  defendant  desired  to 
remove  the  northern  end  thereof.  Stone  and 
materials  weighing  1;500  to  2,000  pounds  then 
upon  that  part  of  the  bridge  to  be  removed 
were  plied  upon  the  bridge  immediately  south 
of  the  part  so  to  be  removed.  One  Reynolds 
was  the  foreman  under  the  superintendent 
Parish  In  charge  of  the  laborers  In  removing 
such  part  of  the  bridge.  It  became  necessary 
In  the  removal  of  the  bridge  to  cut  the  plank- 
ing and  also  the  timbers  resting  upon  the  up- 
rights. The  superintendent  Parish  directed 
the  plaintiff  to  saw  the  plank  and  timbers  at 
a  place  marlced  by  him  with  a  pencil,  and  he 
expressly  told  the  plaintiff  to  saw  through  the 
outer  timber  over  the  upright  The  place 
Parish  marked  to  have  the  planking  and  tim- 
bers sawed  was  five  inches  south  of  an  up- 
right and  three  feet  nine  Inches  north  of  one 
of  the  joints.  The  plaintiff  did  not  know  of 
the  joint  In  the  timbers  over  the  uprights,  and 
could  not  discover  such  joint  by  any  examina- 
tion open  to  him.  He  obeyed  his  instructions, 
and,  when  he  had  sawed  the  planking  through 
and  the  outer  timber  in  part,  the  great  weight 
of  the  structure  and  of  the  stone  and  ma- 
terials plied  upon  It  caused  the  timber  to 
break,  and  as  the  joint  in  the  timber  was 
over  the  first  upright  to  the  south,  and  there 
was  nothing  under  the  timber  between  'such 
upright  and  the  place  where  It  was  sawed  to 
hold  It  up.  It  necessarily  fell  to  the  sidewalk 
with  the  planking  and  stone  and  materials 
supported  by  it  carrying  the  plaintiff  with  It 
The  plaintiff  received  the  Injuries  for  which 
this  action  is  brought 

To  one  having  Imowledge  of  such  joint  in 
the  timbers  the  work  that  the  plalutlff  did 
was  manifestly  dangerous,  and  It  "was  a  negli- 
gent and  reckless  thing  to  cut  the  timber  at 
the  point  where  It  was  cut  without  first  hav- 
ing an  upright  placed  under  It  Immediately 
south  of  the  place  where  it  was  cut  to  support 
It  The  plaintiff  did  not  know  of  this  hidden 
defect  and  danger.  The  jury  could  have 
found  from  the  evidence  that  Parish,  the  de- 
fendant's superintendent,  two  weeics  prior 
to  the  time  when  the  accident  happened,  at 
a  time  when  the  Inner  plank  was  removed 
to  be  replaced  by  a  stronger  one,  had  his 
attention  called  to  this  particular  joint,  and 
that  he  then  saw  the  joint  and  the  jory  could 
have  further  found  that  he  knew  or  ought  to 
have  known  at  the  time  he  directed  the  plain- 
tiff to  saw  the  timber  through  that  the  place 
would,  by  the  sawing,  he  made  unsafe  and 
dangerous.  It  further  appears  that  Reynolds, 
the  foreman  of  the  laborers,  knew  of  the 
Joint  Iq  the  timbers^  but  It  la  not  a^iareat 
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thnt  he  had  authority  to  act  In  regard  to  sup- 
porting the  timbers  south  of  that  part  of  the 
bridge  to  be  taken  down,  and  the  jury  conid 
have  found  that  he  (Reynolds)  twice  called 
the  attention  of  Parish  to  the  danger  of  leav- 
ing the  timber  unsupported.  Parish  after- 
wards directed  that  an  upright  be  placed  un- 
der such  timber,  but  did  not  call  plaintiff's 
attention  to  the  danger  or  direct  him  to  stop 
his  sawing  until  the  upright  was  so  placed, 
and  before  the  upright  was  obtained  the  acci- 
dent occurred.  The  statement  in  the  prevail- 
ing opinion  of  the  Appellate  Division  that 
"there  is  nothing  to  show  that  the  superin- 
tendent or  the  foreman  had  any  other  knowl- 
edge of  the  conditions  that  existed  than  had 
the  plalntUT'  is,  our  opinion,  directly  contrary 
to  the  record  or  to  what  might  have  been 
found  by  the  Jury, 

This  court  In  O'Brien  v.  Buffalo  Furnace 
Company,  183  N.  Y.  317,  76  N.  B.  161,  held 
that  where  a  general  master  of  a  blast  fur- 
nace, the  alter  ego  of  the  owner  thereof,  knew 
that  It  was  dangerous- and  Improper  to  use 
a  steel  rod  for  tamping  dynamite,  observed 
the  foreman  using  a  steel  rod  to  force  a  piece 
of  dynamite  down  a  pipe,  but  walked  away 
wltbont  warning  him  against  the  use  of  sach 
rod.  It  is  erroneous  to  direct  a  verdict  for 
the  defendant  upon  the  ground  that  the  negli- 
gence of  the  general  manager  In  permitting 
the  foreman  to  use  the  steel  rod  was  negli- 
gence In  the  performance  of  a  duty  by  an  em- 
ployS  in  respect  to  a  detail  of  the  work  for 
which  the  defendant  Is  not  responsible.  As- 
suming that  supporting  the  timber  was  a  de- 
tail of  the  work,  and  Reynolds,  the  foreman 
of  the  laborers,  with  knowledge  of  such  joint 
In  the  timbers,  had  negligently  and  recklessly 
directed  and  allowed  the  plaintlCT  to  cut  the 
timber  in  two  without  providing  such  support, 
and  Parish,  as  the  representative  of  the  de- 
fendant, with  knowledge  of  such  Joint  in  the 
timbers  and  of  Reynolds'  negligence  and  reck- 
lessness, had  failed  to  assert  his  authority  to 
stop  such  reckless  act,  we  would  have  a  case  in 
all  reappcts  like  that  of  O'Brien  v.  Buffalo  Fur- 
nace Company,  supra.  It  is  the  duty  of  an  em- 
ployer who  has  knowledge  of  a  hidden  defect 
and  danger  affecting  the  safety  of  an  employ^ 
to  communicate  such  knowledge  to  him.  An 
employ^  can  then  refuse  to  proceed  until  the 
defect  ia  cured  or  the  danger  removed,  or  he 
can  proceed  with  the  work  assuming  the  risk. 
It  does  not  make  any  difference  in  the  result, 
and  we  do  not  see  that  It  is  any  different  In 
principle,  where,  instead  of  Reynolds'  negli- 
gence and  recklessness,  with  the  knowledge 
and  acquiescence  of  Parish,  the  vice  principal, 
the  vice  principal  himself  .negligently  and 
recklessly  fails  to  fulfill  the  duty  devolving 
Upon  him  of  making  known  to  the  employ^ 
the  hidden  danger  of  which  the  jury  mny 
have  found  that  he.  Parish,  was  fully  aware. 
Parish  directed  the  plaintiff  to  do  a  piece  of 
work,  the  doing  of  which  necessarily  made 
the  place  in  which  he  was  directed  to  work 


not  only  unsafe  and  dangerous,  but  the  doing 
of  such  work  as  Instructed  necessarily  result; 
ed  in  his  injury. 

We  have  so  far  assumed  that  Parish  was 
the  alter  ego  of  the  defendant,  and  our  rea: 
sonlng  is  dependent  upon  this  assumption. 
A  corporation  must  act  through  IndividualSi 
The  authority  to  act  for  and  represent  a  Soif- 
poratlon  is  not  necessarily  confined  to  one  per- 
son. It  appears  from  the  record .  that  the 
president  of  the  defendant  was  present  at  tbi 
work  every  day  or  nearly  every  day;  ,  The  de- 
fendant had  a  large  number  of  foremen,  like 
Reynolds,  who  was  foreman  of  laborers. '  Par- 
ish was  the  defendant's  superlntenSeut  or  gen- 
eral foreman  having  charge  of  all  the  foremen 
of  the  various  work.  The  orders  of  the  presi- 
dent of  the  defendant  were  given  through  Par-" 
Ish,  and  Parish  gave  Instructloiis  to  th^  otbtt 
employes  to  do  the  wotk,  and  how  ilo"  do  It 
and  where  to  do  it,  and  the  Jury  eould  b'avS 
found  from  the  record  as  it  now  statds'that 
Parish,  at  least  in  the  absence  of  th&'  presU 
dent,  was  the  altej  ego  of  the  defendaiiL  It 
should  not,  therefore,  have  been  determined 
as  a  matter  of  law  that  the  defendant  was  not 
responsible  for  the  failure  to  Inform  ,tji«  plaint 
tiff  of  the  hidden  danger,  the  lack  of  knowl- 
edge of  which  led  him  to  do  an  ict'wtieh  re- 
sulted in  his  Injury.  '  •  .  ' ' 
■  The  judgment  should  be  reversefl  anh  a  rie# 
trial  granted,  with  costs  to  abide  the  event. 

cut/LBN,  C.  J.,  and  GRAY,  VaStN,  WER: 
NBR,  WILLARD  BARTLETT,  and  HlS- 
COOK,  J  J.,  concur. 

Judgment  reversed,  etc 

(198  Nl   T.    IM) 

CITY  OP  BUFFALO  v.  LEWIS. 
(Court  of  Appeals  of  New  York.    May  19, 1908.) 

1.  Statutes — Repeai.  by  Implication— Lai- 
EB  Act  Covering  Whole  Subject. 

Where  a  later  act  covers  the  whole  subject 
of  earlier  acts  and  embraces  new  provisionB, 
and  plainl:^  shows  that  it  was  intended,  not  only 
as  a  substitute  for  the  earlier  acts,  but  to  cover 
the  whole  subject  then  considered  by  the  Legis- 
lature, and  to  prescribe  the  only  rules  in  re- 
spect thereto,  it  operates  as  a  repeal  of  all  for- 
mer statutes  relating  to  such  subject-matter, 
even  if  the  former  acts  are  not  in  all  respects 
repugnant  to  the  new  act ;  and  hence  the  motor 
vehicle  law  (Laws  1904,  p.  1311,  c.  .538),  in  force 
May  3,  1904,  which  provides  that,  except  aa 
otherwise  therein  provided,  it  should  be  control- 
ling on  the  use  of  the  public  highways  by  motor 
vehicles,  repealed  Ijaws  1904,  p.  8^,  c.  Si,  in 
force  March  1.  1904,  which  amended  the  city 
charter  of  Buffalo,  and  gave  the  city  power  to 
impose  a  tax  on  the  owners  of  motor  vehicles  for 
the  privilege  of  using  the  city  highways.  •  _ 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  44,  Statutes,  §  230.] 

2.  Licenses  —  ■Vehicles  —  Ordinancks—Va- 
hditt— Statutory  Provisions;  ■ 

Motor  Vehicle  Law;  Laws  1904,  p.  1316,  c 
538,  8  4,  subd.  3,  provides  that,  subject  to  the 
provisions  of  the  act,  local  authorities  shall  have 
no  power  to  pass  any  ordinahce  requiring  any 
license  or  permit  of  the  owner  or  operator  bf  ft 
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motor  vehicle  for  the  privilege  of  using  the  pul>- 
lic  highways,  or  to  exclude  any  motor  vehicle, 
whose  owner  has  compiled  with  the  act.  from 
the  free  use  of  the  highways,  except  on  certain 
speedways  reserved  for  other  purposes.  A  city 
ordinance  imposed  an  annual  tax  on  owners  of 
motor  vehicles  operated  within  the  city,  all  sums 
80  received  to  be  placed  to  the  credit  of  a  fund 
for  the  repair  of  the  streets,  and  imposed  a  pen- 
al^ if  the  tax  was  not  paid.  Held,  that  the 
ordinance  was  not  a  revenue  ordinance,  but  an 
ordinance  requiring  a  license  or  permit  to  use 
the  streets,  and  was  violative  of  the  motor  ve- 
hicle lav. 

lEd.  Note.— For  ca-ies  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  §|  25,  26.] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department. 

Action  by  the  city  of  Buffalo  against  Dal 
H.  Lewis  to  recover  a  penalty.  From  an  or- 
der of  the  Appellate  Division  (123  App.  Dlv. 
163,  108  N.  Y.  Supp.  450)  affirming  an  In- 
teriocutoty  Judgment  of  the  Municipal  Court 
of  Buffalo  sustaining  a  demurrer  to  the  com- 
plaint, plaintiffs  appeal;  by  permlsalon  cer- 
tain questions  being  certified.  Affirmed,  and 
questions  answered. 

Louis  B.  Desbecker,  Corp.  Counsel  (Wil- 
liam 8.  Rann,  of  counsel),  for  appellant 
Daniel  J.  Kenefick,  for  respondent. 

CHASE,  J.  By  section  17  of  the  charter 
of  the  d^  of  Buffalo  (chapter  105,  p.  136, 
Laws  1891)  it  Is  provided:  "Sec.  17.  The 
common  council  shall  from  time  to  time  enact 
ordinances  *  *  •  (6)  to  license  and  reg- 
ulate cartmen,  porters,  owners  and  drivers 
of  all  vehicles  used  for  the  transportation  of 
passengers  or  property  for  hire,  and  to  fix  the 
rates  of  compensation  to  be  taken  by  them ; 
'to  license  and  regulate  plumbers;  •  •  • 
to  prescribe  the  terms  and  conditions  on 
which  licenses  shall   be  granted.     »     •     • " 

By  chapter  31,  p.  83,  Laws  1904,  which  be- 
came a  law  March  1,  1904,  there  was  added 
to  said  subdivision  of  said  section  the  fol- 
lowing: "To  impose  and  levy  a  tax  upon 
the  owner  or  owners  of  hackney  carriages, 
sleighs,  cabs,  coupes,  private  carriages,  ba- 
rouches, buggies,  wagons,  omnibuses,  carts, 
drays,  haggage  wagons,  automobiles,  motor  ve- 
hicles, blcyles,  trlcyies,  and  similar  vehicles, 
or  any  other  vehicle,  for  the  privilege  of  oper- 
ating, driving  or  propelling  the  same  along  or 
upon  the  public  streets,  avenues,  highways, 
and  other  public  places  In  the  city  of  Buffalo ; 
to  fix  the  amount  of  such  tax  and  to  prohibit 
the  use  of  the  public  streets,  highways,  ave- 
nues or  other  public  places  of  the  city  by  the 
owner  or  owners,  or  driver  or  drivers,  of  any 
such  vehicle  In  the  event  of  any  tax  so  Impos- 
ed not  being  paid,  and  to  fix  and  provide  such 
penalty  or  penalties  as  it  shall  deem  proper 
for  a  violation  of  any  such  ordinances." 

The  motor  vehicle  laws  (chapter  538,  p. 
1311,  Laws  19(M)  became  a  law  May  3,  1904, 
and  It  provides; 

"Section  1.  ♦  ♦  •  Except  as  otherwise 
herein  provided.  It  shall  be  controlling. 
*  •  ♦  (2)  On  their  (motor  vehicles)  use 
of  the  public  highways.    •    •    •  ■• 


"Sec.  4.  •  •  •  (3)  Local  ordinances  pro- 
hibited.— Subject  to  the  provisions  of  this 
act,  local  authorities  shall  have  no  power  to 
pass,  enforce  or  maintain  any  ordinance,  rule 
or  regulation  requiring  of  any  owner  or  oper- 
ator of  a  motor  vehicle  any  license  or  permit 
to  use  the  public  highways,  or  excluding  or 
prohibiting  any  motor  vehicle  whose  owner 
has  complied  with  section  two  of  this  act 
from  the  free  use  of  such  highways,  except 
such  driveway,  speedway  or  road  as  has  been 
or  may  be  expressly  set  apart  by  law  for  the 
exclusive  use  of  horses  and  light  carriages, 
or  except  as  herein  provided,  in  any  way 
affecting  the  registration  or  numbering  of 
motor  vehicles  or  prescribing  a  slower  rate 
of  speed  than  herein  specified  at  which  such 
vehicles  may  be  operated,  or  the  use  of  the 
public  highways,  contrary  to  or  ipconslstent 
with  the  provisions  of  this  act;  and  all  such 
ordinances,  rules  or  regulations  now  In  force 
are  hereby  declared  to  be  of  no  validity  or 
effect.    *    •    *" 

"Sec.  7.  All  acts  and  parts  of  acts  in- 
consistent herewith  or  contrary  hereto  are,  so 
far  as  they  are  inconsistent  or  contrary,  here- 
by repealed." 

On  March  18,  1907,  an  ordinance  was  duly 
enacted  by  the  common  council  of  the  city 
of  Buffalo  as  follows:  "Sec.  27.  The  owner 
and  owners  of  every  automobile  or  other 
motor  vehicle  and  of  any  vehicle  propelled  by 
any  power  other  than  muscular  power,  ex- 
cepting such  motor  vehicles  as  run  only  up- 
on rails  or  tracks,  and  (excepting  motor 
cycles,  motor  bicycles,  traction  engines,  road 
rollers,  bicycles  or  tricycles)  operated  or  pro- 
pelled within  the  city  of  Buffalo  shall  be  re- 
quired to  pay  Into  the  city  treasury  an  annual 
tax  of  $5  for  each  such  automobile,  motor  ve- 
hicle or  vehicles  so  propelled  by  other  than 
muscular  power.  The  tax  hereby  imposed 
shall  become  due  on  the  1st  day  of  May  of 
each  year  and  shall  be  paid  on  or  before  said 
day  to  the  city  treasurer,  who  shall  receive 
and  receipt  for  the  same  and  who  shall  place 
all  sums  so  received  to  the  credit  of  a  fund  for 
the  repair  of  the  paved  streets,  avenues,  al- 
leys, hlghwayiB  and  other  public  places  of  the 
city.  •  •  •  Every  person  liable  to  the 
payment  of  any  tax  imposed  In  pursuance  of 
this  section,  who  shall  refuse  or  neglect  to 
pay  such  tax  within  one  month  after  the 
same  shall  become  due  and  payable  shall  be 
liable  to  a  penalty  of  $10  for  each  such  tax 
so  remaining  unpaid  In  addition  to'the  amount 
of  such  tax.  This  section  shall  not  apply  to 
vehicles  owned  by  nonresidents  of  the  city." 

The  defendant  is  a  resident  of  the  city  of 
Buffalo,  and  at  the  times  mentioned  In  the 
complaint  was  and  now  is  the  owner  of  an 
automobile.  He  duly  compiled  with  the  mo- 
tor vehicle  law,  and  prior  to  and  after  May 
1,  1907,  had  operated  and  propelled  said  au- 
tomobile within  the  city  of  Buffalo.  He  neg- 
lected and  refused  to  pay  the  alleged  tax  im- 
posed by  said  ordinance,  and  after  more  than 
one  month  bad  elapsed  after  said  alleged  tax 
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became  due  and  payable,  as  provided  by 
eald  ordinance,  this  action  was  commenced  to 
recover  the  penalty  of  f  15,  as  also  In  said  or- 
dinance provided.  The  defendant  demurred 
to  the  complaint  upon  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained.  On 
an  appeal  to  the  Appellate  Division  of  the 
Supreme  Court  the  Interlocutory  judgment 
was  affirmed.  An  appeal  to  this  court  was  al- 
lowed,  and  the  following  questions  certified 
-  to  us:  "(1)  Did  the  common  Council  of  Buf- 
falo, subsequent  to  the  enactment  of  chapter 
31,  Laws  1904,  and  Motor  Vehicle  Law  (chap- 
tec  538,  Laws  1904)  have  authority  to  pass 
the  ordinance  set  forth  in  the  complaint  in 
this  action?  (2)  Does  the  complaint  In  this 
action  state  facts  sufficient  to  constitute  a 
cause  of  action?" 

Automobiles  have  but  recently  come  Into 
common  use.  Within  the  last  few  years  their 
use  has  not  only  greatly  Increased,  but  tours 
therewith  have  been  extended  to  long  dis- 
tances, and  through  many  municipalities. 
Good  judgment  has  not  always  accompanied 
their  use,  and  the  rights  of  others  have  some- 
times been  overlooked  by  their  owners  or  driv- 
ers, and  more  or  less  opposition  to  the  streets 
and  highways  being  occupied  by  automobiles 
has  arisen.  The  opposition  to  such  use  has 
frequently  found  expression  In  local  restrict- 
ive rules  and  ordinances.  Such  local  rules 
and  ordinances  existing  prior  to  the  enact- 
ment of  the  motor  vehicle  law  were  not  only 
dissimilar  and  conflicting,  but  sometimes  dif- 
ficult to  understand.  The  necessity  for  a 
nnifoim  law  throughout  the  state  was  appar- 
ent, and  the  motor  vehicle  law  was  clearly 
designed,  as  a  new,  complete,  and  general  en- 
actment, to  take  the  place  of  all  previous  stat- 
utes, ordinances,  or  rules  relating  to  the  use 
of  'streets  and  highways  by  motor  vehicles. 
The  purpose  of  the  Legislature  in  enacting 
such  law  'is  shown  in  the  clear  and  unmis- 
takable language  used  by  It  In  the  first 
section  of  the  act  it  asserts  that,  except  as 
therein  otherwise  provided,  it  shall  be  con- 
trolling in  the  use  of  the  public  highways. 
With  the  exceptions  stated  In  the  act  it  pro- 
vides that  local  authorities  shall  have  no 
power  to  pass,  enforce,  or  maintain  any  ordi- 
nance, rule,  or  regulation  requiring  of  any 
owner  or  operator  of  a  motor  vehicle  any 
license  or  permit  to  use  the  public  highways, 
or  excluding  or  prohibiting  any  motor  vehicle 
from  the  free  use  of  such  highways,  or  in  any 
way  affecting  the  use  of  the  public  highways 
contrary  to  or  inconsistent  with  the  provisions 
of  tbe  act  It  further  expressly  enacts  that 
all  ordinances,  rules,  or  regulations  then  In 
force  are  of  no  validity  or  effect  and  that  all 
acts  and  parts  of  acts  Inconsistent  with  the 
motor  vehicle  law  or  contrary  thereto,  so  far 
as  they  are  inconsistent  or  contrary,  are  re- 
pealed. 

It  is  well  settled  that  where  a  later  act 
covers  tbe  whole  subject  of  earlier  acts,  and 
embraces    new    provisions,    and    which    act 


plainly  shows  that  It  was  Intended,  not  only 
as  a  substitute  for  the  earlier  acts,  but  to 
cover  the  whole  subject  then  considered  by 
the  Legislature,  and  to  prescribe  tbe  only 
rules  in  respect  thereto.  It  will  operate  as  a 
repeal  of  all  former  statutes  relating  to  such 
subject-matter,  even  If  such  former  acts  are 
not  in  all  respects  repugnant  to  tbe  new  act 
Pratt  Institute  v.  City  of  Now  York,  183  N. 
Y.  151,  75  N.  E.  1119,  and  cases  therein  cit- 
ed; Black  on  Interpretation  of  Laws,  116; 
Matter  of  Troy  Press  Co.,  94  App.  Dlv.  514, 
88  N.  Y.  Supp.  115,  affirmed  179  N.  Y.  529, 
71  N.  B.  1141 ;  Matter  of  B.,  Q.  C.  &  S.  R. 
R.  Co.,  186  N.  Y.  171,  77  N.  E.  994.  In  this 
case  the  Intention  of  the  Legislature  to  repeal  • 
all  laws  inconsistent  with  and  contrary  to  it, 
and  to  make  the  act  complete  and  exclusive, 
is  further  shown  in  reserving  to  municipali- 
ties the  right,  upon  certain  conditions,  to 
limit  by  ordinance,  rule,  or  regulation  tbe 
speed  of  motor  vehicles  on  the  public  high- 
ways, and  to  make,  enforce,  and  maintain 
further  ordinances,  rules,  or  regulations  af- 
fecting motor  vehicles  which  are  offered  to 
the  public  for  hire.  See  People  ex  rel.  Haln- 
er  v.  Keeper  of  Prison,  190  N.  Y.  315,  83  N. 
E.  44. 

Prior  to  the  enactment  of  the  motor  ve- 
hicle law  (Laws  1903,  p.  1418,  a  625)  some  of 
the  provisions  now  included  therein  were  In- 
cluded In  sections  163  (Laws  1890,  p.  1206, 
c.  568,  amended  by  Laws  1901,  p.  1314,  c. 
531)  and  169a  (Laws  1901,  p.  1316,  c.  531)  of 
the  blghway  Jaw.  On  the  same  day  that  the 
motor  vehicle  law  was  enacted  said  section 
169a  of  the  highway  law  was  repealed,  and 
said  section  163  of  the  highway  law  was 
amended,  by  striking  therefrom  all  reference 
to  motor  vehicles.  It  is  claimed  by  tbe  ap- 
pellant that  by  virtue  of  section  32  of  the 
statutory  construction  law  (Laws  1892,  p. 
1492,  c.  677,  amended  by  Laws  1894,  p.  911, 
c.  448)  such  provisions  of  the  motor  vehicle 
law  as  are  substantial  re-enactments  of  the 
highway  law,  as  it  existed  prior  to  May  8, 
1904,  should  be  considered  as  amendments  of 
such  highway  law,  and  that  the  motor  vehicle 
law  should,  so  far  as  it  is  a  re-enactment  of 
the  provisions  previously  In  the  highway 
law,  be  deemed  a  statute  of  a  prior  date  to 
the  charter  of  the  city  of  Buffalo.  The  sec- 
tions of  the  highway  law  were  not  in  terms 
repealed  or  amended  by  the  motor  vehicle 
law.  Such  repeal  and  amendment  was  by  a 
separate  act  Tbe  intention  of  the  Legisla- 
ture is  controlling.  It  is  clear,  as  we  have 
stated,  tbat  It  was  the  intention  of  the  Legis- 
lature to  enact  a  new,  independent,  and  gen- 
eral statute  relating  to  motor  vehicles,  and  it 
should  be  so  construed  in  all  its  parts,  as  a 
statute  taking  effect  on  May  3,  1904,  the  date 
of  its  enactment  It  prohibits  tbe  common 
council  of  tbe  city  of  Buffalo  from  passing 
an  ordinance,  affecting  the  public  highways 
of  the  city,  contrary  to  or  Inconsistent  with 
the  provisions  of  such  motor  vehicle  law. 

The  appellant  contends  tbat  the  ordinance 
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In  question  does  not  require  a  license  or  per- 
mit to  use  the  public  streets  of  the  city  of 
Buffalo,  but  that  It  Imposes  a  tax  to  raise 
revenue  for  the  expenses  of  the  municipality. 
The  amendment  of  1904  to  the  charter  of  the 
city,  which  we  have  quoted,  was  made  a 
part  of  that  subdlTislon  of  the  section  which 
authorizes  the  common  council  of  the  city 
to  enact  ordinances  to  license  and  regulate 
cartmen,  porters,  owners,  and  drivers  of  all 
vehicles  used  for  the  transportation  of  pas- 
sengers or  property  for  hire.  It  in  terms 
authorizes  the  imposition  of  a  tax  upon  the 
owner  or  owners  of  certain  vehicles,  including 
motor  Tehlcles.  The  tax  is  not  imposed  up- 
.on  the  owners  as  Individuals,  nor  upon  motor 
vehicles  as  property,  and  no  provision  what- 
ever Is  contained  In  the  charter  providing  for 
the  collection  of  the  tax  as  such.  The  so- 
called  tax  is  imposed  "for  the  privilege  of 
operating,  driving,  or  propelling  the  same 
[vehicles]  along  or  upon  the  public  streets, 
avenues,  highways  and  other  public  places  in 
the  city  of  Buffalo."  Its  purpose  is  further 
shown  in  that  part  of  the  act  which  grants 
authority  "to  prohibit  the  use  of  the  public 
streets,  highways,  avenues  or  other  public 
places  of  the  city  by  the  owner  or  owners  or 
driver  or  drivers  of  any  such  vehlde  in  the 
event  of  any  tax  so  imposed  not  being  paid." 
The  act  does  not  in  any  way  show  that  It  is 
intended  for  the  purpose  of  providing  revenue 
for  the  maintenance  of  the  municipality. 
The  distinction  between  a  license  or  license 
tax  as  a  police  regulation  and  a  tax  for  rais- 
ing revenue  is  in  the  fact  that  One  is  intend- 
ed for  regulation  and  the  other  for  revenue. 

If  the  ordinance  bad  been  Intended  for  the 
purpose  of  raising  revenue  for  the  mainte- 
nance of  the  public  highways  of  the  city.  It 
Is  not  reasonable  to  suppose  that  It  would 
have  been  confined  to  motor  vehicles.  It 
would  have  materially-  increased  the  revenues 
for  such  purpose  if  it  bad  Included  therein 
all  of  the  vehicles  mentioned  in  said  charter 
amendment.  When  the  occupation  or  use  of 
a  public  street  involves  danger  in  some  de- 
gree to  the  public,  a  license  may  operate  as 
a  partial  restraint  upon  such  use  of  the  put>- 
llc  streets.  The  purpose  of  the  ordinance  in 
question  to  restrain  ttae'  use  of  motor  vehicles 
in  the  public  streets  of  Buffalo  Is  so  obvious 
that  very  little  weight  can  be  given  to  the 
fact  that  It  Is  called  a  "tax"  instead  of  "li- 
cense." The  direction  In  the  ordinance  to 
place  all  sums  received  therefrom  to  the 
credit  of  a  fund  for  the  repair  of  the  paved 
and  other  streets  of  the  city  is  no  more  sig- 
nificaint  of  its  purpose  than  is  the  entire  fail- 
ure of  the  ordinance  to  make  any  provision 
to  pay  for  advertising  and  the  other  expenses 
to  be  Incurred  by  direction  of  the  ordinance. 
We  think  that  the  ordinance  is  a  plain  at- 
tempt to  avoid  the  provisions  of  the  motor 
v^lcle  law,  and  that  It  should  not  be  upheld. 

The  order  appealed  from  should  be  affirm- 
ed, with  costs,  and  the  questions  certified  an- 
swered In  the  negative. 


CUI/LEN,  0.  J.,  and  GRAY,  HAIOHT, 
VANN,  WEBXER,  and  WILLABD  BABT- 
LETT,  JJ.,  concur. 

Order  afSrmed. 
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BliKHABT  HTDRAUI/IC  CO.  ▼.  TURNER. 

(No.  21,076.) 
(Supreme  Court  of  Indiana.     May  28,  190&) 

1,  OORPOBATIONS  —  OfTICERB  —  AirrHOBITT  — 

Prouissoby   Notes  —  Statutobt   Pbovi- 

BIONS. 

The  provision  in  section  4820,  Burns'  Ann. 
St.  1901,  with  regard  to  hydraulic  companies, 
that  "all  rotes  *  •  •  entered  into  by  the 
company  signed  by  the  president,  shall  be  bind- 
ing on  the  company"  does  not  purport  to  au- 
thorize the  president  to  enter  into  any  obliga- 
tion on  behalf  of  such  company,  but  relates  only 
to  the  formality  of  execution,  and  declares  that 
any  note  "entered  into  by  the  company"  shall 
be  binding  when  signed  by  its  president. 

2.  CORPOEATIONS    —   NOTES  —  PLEADINQ — NOH 

Est  Pactum— Burden  op  Proof. 

Where  defendant,  in  an  action  on  a  corpor- 
ate note  drawn  by  its  president,  pleads  non  est 
factum,  the  plaintiff  has  the  burden  of  showing 
that  the  note  was  executed  by  the  president,  act- 
ing with  express  or  apparent  anthority  to  make 
such  contract,  or  to  affix  its  name  thereto,  and 
thereby  make  it  a  binding  obligation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  12,  Corporations,  {  1730.] 

8.  Evidence— JiTDiciAi.  Notice  —  Cobfoxate 
By-Laws. 

Conrts  cannot  know  judicially  the  sub- 
stance of  by-laws,  or  the  customs  of  private  oor^ 
po  rations. 

4.  COBPORATIONfr— RePBESENTAHOH  BY  OFFI- 
CERS—PBOIHSSOBY  Notes— EviDEHci  of  Au- 
thority. 

Where,  in  an  action  on  a  note  of  a  private 
corporation,  the  issue  is  the  authority  of  a  presi- 
dent to  issue  the  note  on  behalf  of  the  corpora- 
tion, the  mere  title  of  his  office  affords  no  foun- 
dation for  a  presumption  of  law  or  an  inference 
of  fact  that  he  posaeBsed  the  disputed  authority. 
[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {§  1720-1728.] 

5.  SaICE    —    OfFICEBS- AUTHOBITT -.- (yOlOIZB- 

oiAL  Paper. 

A  president  of  a  corporation  has  not  power 
to  bind  it  by  his  signature  to  commercial  paper, 
unless  the  authority  to  do  so  is  ezpreosly  con- 
ferred by  the  charter  or  given  by  the  board  of 
directors. 

[Ed.  Note.- For  cases  In  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  t  1641.] 

0.  Evidence— Documentabt  Bvidehcb— Pbe- 
i.n(iNABY  Evidence— ExEcunoif  of  Cob- 

PORATB  Note— AUTHOBITY  OF  Officeb. 
In  an  action  against  a  corppration  on  cor- 
porate notes  drawn  by  its  president,  in  which 
the  defense  is  non  est  factum,  the  notes  cannot 
be  admitted  in  evidence,  where  no  proof  is  made 
that  the  president  was  authorized  to  execute 
the  notes  in  the  name  of  the  corporation. 

[Ed.  Note.- For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  1566.] 

Appeal  from  Circuit  Ck)urt,  Elkhart  Coun- 
ty;  James  S.  Dodge,  Judge. 

Action  by  Perry  L.  Turner,  receivier,  against 
the  Elkhart  Hydraulic  Company  on  a  note. 
From  a  Judgment  for  plaintiff,  and  from  the 
denial  of  a  motion  for  new  trial,  defendant 
appeals.  Reversed,  and  motion  for  new  trial 
sustained. 
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John  M.  Van  Fleet,  for  appellant  J.  L. 
Ilarinan  and  Perry  L.  Turner,  for  appellee. 

MONTGOMERY,  J.  This  action  was  brought 
by  appellee,  as  receiver  of  the  Indiana  Na- 
tional Bank,  upon  two  promissory  notes.  Ap- 
pellant answered  in  three  paragraphs:  (1) 
Non  est  factum;  (2)  want  of  consideration; 
and  (3)  payment — ^and  to  the  affirmative  an- 
swers appellee  replied  by  general  denial.  A 
trial  by  jury  resulted  In  a  verdict  for  $7,434.- 
08  in  favor  of  appellee,  upon  which,  after 
overruling  appellant's  motion  for  a  new  trial, 
the  court  rendered  judgment  The  OTermllng 
of  appellant's  motion  for  a  new  trial  is  the 
only  error  assigned. 

The  notes  in  question  were  signed  "Eil^hart 
Hydraulic  Co.,  by  J.  L.  Brodi-ick,  Presdt" 
Appellee  showed  by  two  witnesses  that  J.  L. 
Brodrick  was  president  of  the  Hydraulic 
Company  upon  the  dates  which  the  notes 
bore,  and  that  the  signatures  were  In  his 
handwriting,  and  that  the  notes  were  found 
among  the  assets  of  the  bank,  of  which  Brod- 
rick  was  also  president,  after  its  doors  had 
been  closed.  The  notes  were  thereupon  offer- 
ed in  evidence,  and  to  their  introduction  ap- 
pellant objected,  for  the  reason  that  no  evi- 
dence bad  been  given  that  the  president  was 
authorized  to  execute  the  notes  in  appellant's 
name.  The  objection  was  overruled,  and  the 
notes  admitted  in  evidence,  and  the  correctness 
of  that  mling  presents  the  controlling  ques- 
tion for  our  decision.  It  is  provided  in  sec- 
tion 4829,  Burns'  Ann.  St  1901,  with  regard 
to  hydraulic  companies,  that:  "All  notes, 
bonds  or  contracts  entered  into  by  the  com- 
pany, signed  by  the  president,  shall  tie  bind- 
ing on  the  company."  Appellee  cites  this 
statute  in  support  of  the  court's  mling,  and 
contends  that  a  showing  merely  that  the  name 
of  the  company  was  subscribed  to  the  notes 
by  its  president  established  a  prima  facie 
case  of  authority,  and  that  it  was  unneces- 
sary to  prove  express  or  general  authority  to 
do  such  acts  or  custom,  or  that  the  notes 
were  given  in  regular  course  of  the  com- 
pany's business.  The  statute  above  quoted 
does  not  purport  to  authorize  the  president  to 
enter  Into  any  obligation  on  behalf  of  such 
company,  but  relates  only  to  the  formality  of 
execution,  and  declares  that  any  note,  bond, 
or  contract  entered  into  by  the  company  shall 
be  binding  when  signed  by  its  president.  The 
statute,  therefore,  lends  no  substantial  aid  In 
the  solution  of  the  problem  with  which  we 
are  confronted.  An  issue  over  the  execution 
of  a  written  instrument  by  ^n  individual  is 
nsnally  determined  by  the  genuineness  of  his 
signature,  but  a  corporation  can  act  only  by 
means  of  agents,  and  has  no  characteristic 
autograph.  A  denial  by  a  corporation  of  the 
execution  of  a  writing,  purporting  to  have 
been  signed  in  its  behalf  by  a  particular  per- 
son, necessarily  challenges  the  authority  of 
such  alleged  agent,  and  is  more  likely  to  in- 
volve that  question  than  the  authenticity  of 
the  handwriting  employed.    New  York  Iron 


Mine  Y.  Citizens'  Bank,  44  Mich.  344,  6  N.  W. 
823. 

The  answer  of  non  est  factum  imposed  ui>- 
on  the  appellee  in  this  case  the  burden  of 
proving  that  these  notes  were  executed  by 
appellant;  that  Is,  by  its  agent  acting  with 
express  or  apparent  authority  to  make  such 
contracts  or  to  afflx  its  name  thereto,  and 
thereby  make  them  binding  obligations.  He- 
lena National  Bank  v.  Rocky  Mountain  Tele- 
graph Co.,  20  Mont.  379,  51  Pac.  829,  63  Am 
St  Rep.  628;  Chicago,  etc.,  Co.  v.  Hutchin- 
son, 25  Hi.  App.  476 ;  New  York  Iron  Mine  v. 
Citizens'  Bank,  supra.  There  was  no  dispute 
that  the  notes  were  signed  by  appellant's 
president,  and  appellee  insists  that  his  au- 
thority so  to  do  may  l>e  Inferred  from  his  of- 
ficial position.  The  authority  of  the  several 
officers  of  a  private  corporation  ordinarily 
depends  upon  the  by-laws  or  the  custom  of 
the  company.  Courts  cannot  know  Judicially 
the  substance  of  such  by-laws  or  customs,  and 
when  the  issue  upon  trial  is  the  authority  of 
a  certain  officer  to  execute  a  promissory  note, 
the  mere  title  of  his  office  affords  no  founda- 
tion for  a  presumption  of  law,  or  an  inference 
of  fact,  that  he  possessed  the  disputed  au- 
thority. Legal  presumptions,  ordinarily,  have 
no  application  in  settling  the  issue  raised  by 
an  answer  of  non  est  factum,  and  in  this  con- 
nection we  quote  from  the  case  of  Sears  v. 
Daly,  43  Or.  346,  73  Pac  6:  "In  an  action 
upon  a  promissory  note,  where  its  execution 
is  denied  by  the  defendant  there  is  no  pre- 
sumption that  it  has  been  regularly  executed. 
In  such  case  the  plaintiff  must  establish  the 
fact  that  it  Is  the  note  of  the  defendant  and 
on  this  proposition  he  has  the  burden  of 
proof  throughout.  ♦  •  •  In  case  an  in- 
strument, in  form  a  promissory  note,  is  shown 
or  admitted  to  have  been  executed,  certain 
presumptions  will  attach  to  it  in  the  hands 
of  the  holder,  such  as,  that  it  was  made  for  a 
valuable  consideration,  regularly  indorsed  for 
value  before  maturity,  is  truly  dated,  and  the 
like;  •  •  »  and.  In  an  action  thereon  l)e- 
tween  the  immediate  parties,  the  onus  is  up- 
on the  defendant  to  establish  any  affirmative 
defense.  *  *  »  But  where  the  making  of 
the  note  is  the  point  in  issue,  no  presumption 
can  attach  until  its  execution  is  shown.  A 
promissory  note  is  a  promise  In  writing  to 
pay  to  a  person  therein  named  a  certain  sum 
of  money  at  a  specified  time.  Until  the  fact 
of  tlie  signing  and  delivery  by  the  defendant 
or  by  his  authority.  Is  established,  there  is  no 
promissoi?  note,  and  nothing  to  which  a  pre- 
sumption can  attach."  It  may  be  stated  as  a 
general  rule  that  the  president  of  a  corpora- 
tion lias  not  power  to  bind  It  by  his  signature 
to  commercial  paper,  unless  the  authority  to 
do  so  is  expressly  conferred  by  the  charter, 
or  given  by  the  board  of  directors.  21  Am. 
4  Eng.  Ency.  of  Law,  859. 

Our  attention  has  not  been  directed  to  any 
case,  and  we  have  been  unable  to  find  any, 
holding  that  the  authority  of  the  president 
of  a  private  corporation  to  execute,  a  promts 
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Bory  note  in  its  name,  when  specifically  de- 
nied, may  be  Inferred  from  his  oflicial  station 
and  the  doing  of  the  act  in  question.  Our 
conclusion  is  that  proof  merely  that  appel- 
lant's name  was  subscribed  to  the  notes  by 
Brodrlcic,  while  acting  as  president,  was  not 
snfflcient  to  malie  a  prima  facie  case  and  en- 
title the  notes  to  be  read  In  evidence ;  bnt  It 
was  Incumbent  on  appellee  to  go  farther  and 
show  that  the  president  was  authorized  by 
the  board  of  directors  or  by-laws  to  execute 
the  notes,  or  had  been  given  apparent  author- 
ity by  the  board  to  do  so,  by  being  intrustea 
with  the  general  management  and  conduct  of 
the  corporate  business,  or  by  having  been 
habitually  permitted  to"  borrow  money  and  to 
execute  notes  In  course  of  its  business.  If 
the  issues  warranted,  it  might  also  be  shown 
that  the  execution  of  the  notes  had  been  rat- 
ified, or  that  the  company  was  estopped  to 
question  their  validity  by  having  accepted  and 
Imowlngly  retained  the  proceeds  or  benefits 
of  the  transaction.  There  was  no  evidence 
to  show  what  authority  the  president  possess- 
ed, or  what  duties  he  performed,  whether  he 
was  actively  engaged  In  the  conduct  of  ap- 
pellant's business,  or  whether  his  oflSctal  title 
was  largely  complimentary,  and  his  relation 
to  the  activities  of  the  company  merely  nom- 
inal. 

The  court  erred  in  overruling  appellant's 
objection  to  the  admission  of  each  of  the 
notes  in  evidence.  Gould  v.  W.  J.  Gould  & 
Co.,  134  Mich.  51S,  96  N.  W.  576,  104  Am.  St. 
Rep.  624;  2  Am.  &  Eng.  Ann.  Cases,  619; 
City  Electric,  etc.,  Ry.  Co.  v.  First  Nat  Bxch. 
Bank,  62  Ark.  33,  34  S.  W.  89,  31  L.  R.  A. 
535,  54  Am.  St  Rep.  282;  McCullongh  v. 
Moss,  5  Denlo  (N.  T.)  567;  WaVt  v.  Nashua 
Armory  Association,  66  N.  H.  581,  23  Atl. 
77,  14  L.  R.  A.  356,  49  Am.  St  Rep.  630;  Mt 
Sterling,  etc.,  Co.  v.  Looney,  1  Mete.  (Ky.) 
650,  71  Am.  Dec.  491;  Bacon  v.  Mississippi 
Ins.  Co.,  31  Miss.  116;  Craft  t.  South  Bos- 
ton R.  Co.,  150  Mass.  208,  22  N.  E.  920,  5  L. 
R.  A.  641 ;  Helena  Nat.  Bank  v.  Rocky  Moun- 
tain Teleg.  Co.,  20  Mont  390,  51  Pac.  829,  63 
Am.  St  Rep.  628;  Oak  Grove  &  S.  V.  Cattle 
Co.  V.  Poster,  7  N.  M.  661,  41  Pac.  522;  First 
Nat  Bank  v.  Hogan,  47  Mo.  472 ;  Chicago  &  N. 
W.  Ry.  Co.  V.  James,  22  Wis.  197;  Bliss  v. 
Kaweah  Canal,  etc.,  Co.,  65  Cal.  504,  4  Pac. 
507;  Titus  r.  Cairo,  etc.,  R.  Co.,  37  N.  J. 
Law,  9S-100;  Hyde  v.  Larkin,  35  Mo.  App. 
365;  Foster  v.  Ohio-Colorado,  etc.,  Co.  (C. 
C.)  17  Fed.  130;  Spangler  v.  Butterfield,  6 
Colo.  856 ;  People's  Bank  v.  St.  Anthony,  etc.. 
Church,  109  N.  T.  512,  17  N."  E.  408;  Life, 
etc.,  Ins.  Co.  v.  Mechanics'  F.  Ins.  Co.,  7 
Wend.  (N.  T.)  31 ;  Lyndon  Mills  Co.  v.  Lyn- 
don, etc..  Institute,  63  Vt  581,  22  Atl.  575,  25 
Am.  St  Rep.  783 ;  Third  Nat  Bank  v.  Work- 
Ingman's  Mer.,  etc.,  Co.,  66  W.  Va.  446,  49  S. 
E.  544 ;  Stoktes  v.  New  Jersey  Pottery  Co.,  46 
N.  J.  Law,  237 ;  Elwell  v.  Piiget  Sound,  etc., 
R.  Co.,  7  Wash.  487,  35  Pac.  376 ;  Reeder  v. 
Lewis  ft  Mason  Tp.  Co.,  7  Ky.  Law  Rep.  364; 
Dreeben  v.  First  Nat  Bank  (Tex.)  99  S.  W. 


850 ;  1  Beach  on  Private  Corporations,  i§  187, 
205;  Tlcdeman,  Com.  Paper,  {  121;  Cook, 
Stock,  Stockholders  &  Corp.  Law;  8  716;  4 
Thomp.  Corp.  §  4619;  1  Morawetz,  Prlv.  Corp. 
{  537 :  1  Waterman,  Corp.  445. 

Other  alleged  errors  have  been  presented 
and  discussed;  but,  as  they  may  not  arise 
again,  their  consideFatlon  Is  unnecessary. 

The  Judgment  is  reversed,  with  directions 
to  sustain  appellant's  motion  for  a  new  trial, 
and  for  further  proceedings. 

aro  ind.  tut 

MARION  TRUST   CO.  ▼.  BLISH.t 

(No.  21,281.) 
(Supreme  Court  of  Indiana.    May  26,  1908.) 

1.  Corporations  —  Caittal  Stock  —  Trust 
Fund  for  Creditors— LiABiLiriEe  on  Sub- 
scriptions fob  Suares. 

The  capital  stock  of  a  corporation  is  re- 
garded, not  alone  as  a  fund  for  the  transaction 
of  corporate  business,  bnt  also  as  a  trast  fund 
for  the  benefit  of  creditorg,  and  it  is  an  essen- 
tial part  of  this  doctrine  that  money,  agreed  to 
be  paid  into  tlie  treasury  on  account  of  ahaieB, 
is  a  part  of  the  fund. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  $  874.] 

2.  Same— Insolvency  —  Receivers  —  Recov- 
KBT  or  Unpaid  Subscriptions. 

Upon  the  insolvency  of  a  corporation  and 
the  appointment  of  a  receiver,  as  the  capital 
stock  constitutes  an  asset  of  the  corporation, 
and  the  receiver  represents  all  the  creditors,  the 
receiver  may  be  authorized  to  sne  to  recover 
unpaid  stock  subscriptions. 

3.  Same— Pleading— Defenses— Fraud. 

Where  a  receiver  of  an  insolvent  corijora- 
tlon,  in  suing  for  nnpald  stock  subscriptions, 
counts  on  a  right,  vested  in  the  corporation,  to 
the  unpcid  Bubscrlptions,  which  would  therefore 
inure  to  the  creditors  generally,  it  could  not  l>e 
urged,  as  a  reply  to  a  plea  of  fraud  in  the  pro- 
curing of  the  subscriptions,  that  rights  of  sub- 
sequent creditors  have  attached,  thereby  cutting 
off  the  right  to  plead  fraud. 

4.  Same— Powers  of  Receivers— Exoeftioks. 

Though  it  is  a  general  rule  that  in  the 
ordinary  receivership  which  is  extended  over 
the  affairs  of  an  insolvent  corporation,  the  re- 
ceiver can  only  sue  in  the  right  of  the  corpora- 
tion, and  that  he  is  subject  to  all  of  the  equities 
Which  would  liave  been  available  against  it,  the 
rule  is  subject  to  the  exception  that  the  receiver 
so  far  represents  the  general  creditors  that  he 
may  avoid  transactions  in  fraud  of  their  rights. 
[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  12,  Corporations,  {  2255.] 

5.  Receivers— Statutory  Provisions  —  Con- 

STRUCTION. 

The  general  statute  concerning  receiver- 
ships must  be  construed  in  the  light  of  the  set- 
tled doctrine  of  courts  of  equity  respecting  the 
powers  of  receivers. 

6.  Corporations— Insolvency  —  Receivers- 
Powers— Actions— Defenses. 

In  an  action  by  a  receiver  of  an  insolvent 
corporation  to  recover  unpaid  stock  8ul>scrip- 
tious,  the  complaint  counted  on  a  right  to  recov- 
er as  a  right  vested  in  the  corporation.  De- 
fendant pleaded  fraud  in  procuring  the  subscrip- 
tions. The  receiver,  in  his  reply  to  the  answer, 
alleged  that  certain  of  the  corporate  creditors 
became  such  after  the  stock  subscriptions  liad 
l>een  made,  and  upon  the  faith  of  them,  and 
hence,  that  the  defense  of  frand  conld  not  lie 
raised.  Held,  that  a  demurrer  to  the  n>ply  was 
properly  sustained,  since,  in  an  effort  to  collect 
a  stock  subscription,  the  receiver  must  tepre- 


>  Rehearing  denied,  K  N.  G.  3M. 
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itent  the  entire  body  of  creditors,  and  cannot  rep- 
resent the  equities  of  a  few,  wliicli  would  be  det- 
rimental to  the  others. 

7.    SaM»— COUNTEBOLAnt  —  ANSWER  —  SuFFI- 

OUNCT. 

In  an  action  by  a  receiver  of  an  Insolvent 
corporation  to  recover  unpaid  stock  subscrip- 
tion, the  defendant  pleaded  fraud  in  the  procure- 
ment of  the  subscription,  and  filed  a  connter- 
claim  to  recover  the  amount  paid  on  the  sub- 
scription. The  receiver  filed  an  answer  to  the 
countercfaim,  alleging  that  creditors,  subsequent 
to  the  subscription,  "upon  the  faith  of  snch 
subscription,"  extended  credit  to  the  corpora- 
tion, and  hence  there  could  be  no  recovery  on 
the  counterclaim.  Beld,  that  though  it  were 
proper  for  the  receiver  to  make  snch  a  defense 
on  behalf  of  a  limited  nnmber  of  creditors,  aince 
the  counterclaim  was  an  attempt  to  secure  judg- 
ment againfit  assets  of  the  corporation,  still  the 
answer  was  insufficient  in  its  allegations  to  pre- 
sent the  question :  as  it  could  not  be  known  that 
the  creditors  had  knowledge  of  the  facts,  or, 
having  knowledge,  extended  the  credit. 
&  Apfeai.  and  Erbob  — Ebbob  Waited  in 

Appellate  Coubt—Bbiefs— Points. 

Where,  on  an  appeal  in  an  action  by  a  re- 
ceiTer  of  an  insolvent  corporation  to  recover  an 
unpaid  stock  subscription,  the  d&ly  points  made 
in  ttie  brief  of  plaintiff  are  based  on  the  ground 
that  the  pleadings  showed  that  the  defense  of 
fraad  in  the  procuring  of  the  subscriptions  could 
not  be  raised  by  defendant,  that  the  pleading 
were  sufficient  to  raise  other  questions,  they  will 
not  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error.  K  4256-4261.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; T.  B.  Buskirk,  Judge. 

Action  by  the  Marion  Trust  Company,  re- 
ceiver, etc.,  against  Tipton  S.  Blish  to  re- 
cover unpaid  stock  subscriptions.  From  a 
Judgment  sustaining  a  demurrer  to  plaiu- 
tifTs  reply  to  the  answer  and  plaintiff's  an- 
swer to  defendant's  counterclaim,  plaintiff 
appeals.  Transferred  from  Apxiellate  Court 
under  subdivision  2,  {  1337J,  Bums'  Ann.  St 
1901.    Affirmed. 

James  W.  Noel,  for  appellant  *  Baker  & 
Daniels,  for  appellee. 

GILLETT,  C.  J.  This  was  an  action  by 
the  receiver  of  the  Vernon  Insurance  &  Trust 
Company,  a  corporation  which  had  been  en- 
gaged in  the  insurance  business  under  a  spe- 
cial charter  from  the  state  of  Indiana,  to 
enforce  the  collection  of  a  stock  subscrip- 
tion note,  executed  to  said  corporation  by 
appellee.  The  latter  answered,  setting  up 
false  and  fraudulent  representations,  induc- 
ing the  making  of  the  contract  After  un- 
successfully demurring  to  the  latter  para- 
graph, appellant  filed  a  reply  in  the  nature 
of  a  confession  and  avoidance.  A  counter- 
daim  was  also  filed  by  appellee,  which  set 
np  sut>stantially  the  same  facts  as  were  al- 
leged In  his  answer,  to  recover  the  amount 
of  a  partial  payment  on  said  note.  Appel- 
lant filed  an  answer  to  the  counterclaim,  al- 
leging facts  not  materially  different  from 
those  set  forth  in  its  said  r^Iy.  A  demurrer 
was  sustained  to  said  reply  and  to  appel- 
lant's said  answer,  and,  as  appellant  refused 
to  plead  further,  electing  to  abide  its  excep- 
tions. Judgment  followed. 


So  far  as  necessary  to  refer  to  the  com- 
plaint. It  may  be  said  that,  in  addition  to 
alleging  the  apijointment  of  a  receiver,  at 
the  suit  of  the  prosecuting  attorney  of  Mar- 
lon -county,  and  the  granting  by  the  court 
of  authority  to  sue,  that  pleading  alleged: 
"That  said  note  is  now  In  the  possession  of 
plaintiff  as  receiver  of  said  Vernon  Insurance 
&  Trust  Company,  and  Is  a  part  of  the  as- 
sets thereof.  •  •  •  Plaintiff  further  al- 
leges that  it  is  winding  up  the  affairs  of  the 
said  Vernon  Insurance  &  Trust  Company 
under  order  of  the  court  and  is  administer- 
ing the  assets  thereof  for  the  benefit  of  the 
creditors  of  said  corporation,  and  that  the 
valid  claims  against  said  corporation  are 
very  much  more  than  can  be  realized  from 
said  assets,  and  that  If  all  of  the  stock  sub- 
scriptions and  stock  notes,  and  all  of  the 
other  assets  of  said  association,  can  be  con- 
verted Into  money,  a  large  portion  of  the 
valid  claims  against  said  corporation  will 
yet  remain  unpaid,  and  that  said  valid  and 
unpaid  claims  against  said  corporation  are 
long  past  due.  •  •  •  That,  notwithstand- 
ing said  note  provides  for  the  payment  of 
the  same  in  installments,  all  of  the  same  is 
now  due  for  the  benefit  of  creditors,  and 
said  creditors  have  no  other  assets  to  rely 
upon  for  the  payment  of  their  said  claims." 
For  reasons  hereinafter  stated,  it  is  unneces- 
sary to  indicate,  with  greater  particularity, 
the  nature  of  the  special  answer  and  the 
counterclaim,  and  we  shall  tlierefore  pro- 
ceed to  make  a  brief  statement  of  the  con- 
tents of  the  reply.  That -pleading  shows  that 
the  Vernon  Insurance  &  Trust  Company  was 
engaged  in  Insuring  property  against  fire 
between  >the  date  of  the  execution  of  the 
note  and  the  appointment  of  the  receiver, 
during  which  time  appellee  was  a  holder 
of  the  stock  for  which  the  note  was  given,- 
that  during  said  time  said  corporation  Incur- 
red liabilities,  on  account  of  fire  losses,  in 
the  sum  of  146,000,  and,  upon  the  appoint- 
ment of  the  receiver  there  was  entered  an 
order  of  court  to  cancel  the  policies  of  said 
company,  and  that  it  became  liable  for  over 
135,000,  on  account  of  unearned  premiums 
written  within  said  time,  ail  of  which  oon- 
stltnte  valid  and  enforceable  claims  against 
the  corporation.  The  reply  then  alleges  that 
said  claims  are  unpaid,  and  constitute  a 
charge  against  the  assets  of  the  company, 
which  are  not  sufficient  to  pay  its  debts; 
that  the  debts  were  contracted,  and  the  own- 
ers thereof  became  creditors  of  the  company, 
after  the  making,  "and  upon  the  faith  of  said 
stock  subscription";  that  the  assets  of  said 
company  are  not  sufficient  to  pay  the  claims 
aforesaid;  that  the  defendant  is  still  the 
owner  and  holder  of  the  stock  certificate; 
that  the  same  has  never  been  returned,  and 
no  demand  has  ever  been  made  for  the 
cancellation  of  the  stock  certificate,  or,  for 
the  return  of  the  stock  note.  The  reply  to 
the  counterclaim  Is  not  substantially  dif- 
ferent from  the  reply  to  the  answer. 
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Under  the  head  of  points  and  authorities 
apppllnnt  adduces'  but  two  general  proposi- 
tions, tIz.  :  (1)  "One  who  has  subscribed  to 
the  capital  stock  of  a  corporation  cannot  es- 
cape payment  of  his  subscription  by  plead- 
ing the  fraud  of  the  corporate  ■  officers  or 
agents  In-  securing  the  subscriptions,  where 
the  rights  of  creditors  hare  attached.  If 
others,  In  the  meantime,  have  acted  upon 
the  faith  of  such  subscription,  and  the  cor- 
poration has  become  Insolvent,  such  fraud 
is  no  defense.  (2)  The  receiver  In  such  case 
stands  for  creditors,  and  may  enforce  col- 
lection of  the  subscription  for  the  benefit 
of  the  creditors  which  It  represents,  even 
though  the  corporation  could  not  Itself  have 
enforced  the  subscription.  In  such  case  the 
doctrine  of  estoppel  will  not  hinder  the  re- 
ceiver, although  it  may  have  prevented  the 
corporation  from  asserting  the  claim."  The 
capital  stock  of  a  corporation  Is  regarded, 
not  alone  as  a  fund  for  the  transaction  of 
corporate  business,  but  also  as  a  trust  fund 
'for  the  benefit  of  creditors.  It  Is  an  essential 
part  of  this  doctrine  that  money  agreed  to.be 
paid  Int6  the  treasury,  on  account  of  shares, 
Is  a  part  of  the  fund.  10  Cyc.  IOCS.  Upon 
the  Insolvency  of  a  corporation  and  the  ap- 
pointment of  a  receiver  It  Is  clear*,  in  view 
of  the  fact  that  the  capital  stock  constituted 
an  asset  of  the  corporation,  and  that  the 
receiver  represents  all  of  the  creditors,  that 
he  may  be  authorized  to  sue  on  account  of 
unpaid  stock  subscriptions.  Big  Creek  Stone 
Ck).  V.  Seward,  144  Ind.  205,  42  N.  E.  464, 
43  N.  E.  5;  Galney  t.  Gllson,  149  Ind.  58, 
48  N.  E.  633.  We  may  assume,  at  least  for 
present  purposes,  that  the  complaint  herein 
constituted  a  cause  of  action.  It  cannot, 
however,  be  treated  as  a  complaint  on  be- 
■half  of  any  particular  body  of  creditors.  It 
counts  Ml  a  right  vested  In  the  corporation, 
which  would  therefore  Inure  to  the  cred- 
itors goierally,  and  for  that  reason  we  may 
also  add  It  appears  to  us  that  the  special 
answer  of  fraud  is  not  open  to  the  objection 
that  the  rights  of  subsequent  creditors  have 
attached.  The  essential  question  In  the  case 
arises  upon  the  reply,  wherein  the  receiver. 
In  a  sense  at  least,  shifts  his  ground,  and 
attempts  to  fortify  his  original  causae  of  ac- 
tion by  seeking  to  bring  forward  the  rights 
of  a  certain  class  of  creditors.  If  the  receiv- 
er were  by  law  authorized  to,  and  could, 
consistently  with  his  duty  to  the  general 
creditors,  represent  this  limited  body  of  cred- 
itors. It  might  possibly  be  said  that  he  was 
not  bound  to  anticipate  the  defense  of  fraud 
when  he  filed  bla  complaint,  and  that  there- 
fore the  reply  did  not  involve  a  departure 
(see  United  States  ▼.  Morris,  Fed.  Cas.  No. 
16316),  but  if  it  be  that  In  filing  such  reply 
he  attempts  to  Invoke  the  equities  of  per- 
sons whose  rights  he  In  nowise  represents. 
It  is  clear  that  the  reply  does  not  state  facts 
in  avoidance  of  the  answer. 

Wliile  it  Is  true,  as  we  have  showln,  that  the 
receiver  may  collect  the  assets  for  the  bene- 


fit of  the  general  creditors,  yet  back  of  this 
and  of  all  other  consideratlous  lies  the  Ques- 
tion as  to  the  nature  or  source  of  his  title 
for  the  purposes  of  litigation,  as  distinguish- 
ed from  those  of  administration,  assuming 
that  be  has  been  appointed.  In  an  ordinary 
receivership  proceeding,  for  the  purpose  of 
administering  upon  the  estate  of  an  Insolvent 
corporation,  which  would  be  the  most  favor- 
able assumption  to  appellant.  There  can  be 
no  doubt  of  the  proposition  that  It  Is  the 
general  rule  that  in  the  ordinary  receiver- 
ship, which  is  extended  over  the  affairs  of 
an  Insolvent  corporation,  the  receiver  can 
only  sue  In  the  right  of  the  corporation,  and 
that  he  Is  subject  to  all  of  the  equities  which 
would  have  been  available  against  it.  This 
rule  Is  subject  to  the  exception  that  the 
receiver  so  far  represents  the  general  cred- 
itors that  he  may  avoid  transactions  la 
fraud  of  their  rights.  Mr.  High  says ;  "Since 
the  appointment  of  a  receiver  in  limine  does 
not  affect  any  question  of  right  involved 
in  the  action,  and  does  not  change  any  con- 
tract relations  or  rights  of  action  existing 
between  the  parties,  it  follows,  as  a  general 
rule,  that  In  ordinary  actions  brought  by 
a  receiver  in  his  official  capacity,  to  recover 
upon  an  obligation  or  demand  due  to  the  per- 
son or  estate  which  has  passed  under  the  re- 
ceiver's control,  the  defendant  may  avail 
himself  of  any  matter  of  defense  which  he 
might  have  urged  had  the  action  been 
brought  by  the  original  party,  Instead  of  by 
his  receiver."  High  on  Receivers  (3d  Ed.)  { 
245.  In  a  subsequent  section  of  the  work 
referred  to  the  author  says:  "While  the  re- 
ceiver of  an  insolvent  corporation  Is  thus 
treated  as  the  representative  of  both  cred- 
itors and  stockholders  so  far  a«  any  bene- 
ficial interest  Is  concerned,  yet,  for  the  pur- 
pose of  determining  the  nature  and  extent 
of  bis  title,  he  Is  regarded  as  representing 
only  the  corjmrate  body  Itself,  and  not  Its 
creditors  or  stockholders,  being  vested  by 
law  with  the  estate  of  the  corporation,  and 
deriving  his  own  title  under  and  through  It 
For  purposes  of  litigation,  therefore,  he  takes 
only  the  rights  of  the  corporation,  such  as 
could  be  asserted  in  his  own  name,  and  upon 
that  basis  only  can  he  litigate  for  the  bene- 
fit of  either  shareholders  or  creditors,  ex- 
cept when  acts  have  been  done  in  fraud  of 
the  rights  of  the  latter,  but  which  are  valid 
as  against  the  corporation  Itself,  In  which 
case  he  holds  Adversely  to  tbe  corporation." 
I  315.  In  Walt  on  Insolvent  Corporations, 
§  235,  It  Is  said:  "Generally  speaking,  a 
receiver  cannot  compel  payment  of  a  sub- 
scription that  tbe  corporation  could  not  have 
enforced  at  the  time  of  his  appointment" 
To  the  same  effect,  8  Clark  &  Marshall  on 
Corporations,  S  790a. 

In  the  leading  case  of  Curtis  v.  teavltt, 
15  N.  Y.  9,  44,  it  was  said:  "The  appellant, 
as  receiver,  has  no  Interest  In  or  power  over 
the  property  affected  by  the  trusts  In  ques- 
tion, except  sucb'  as  be  derives  undo*  tbe 
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statutes  which  have  been  mentioned.  It 
has  been  said  In  this  as  In  other  cases  that 
he  represents  the  creditors  and  the  stock- 
holders, but  for  all  the  purposes  of  Inquiry 
Into  his  title  he  really  represents  the  corpora- 
tion. He  Is  by  law  vested  with  the  estate 
of  the  corporate  body,  and  takes  his  title 
under  and  through  It.  It  Is  true  that  he  Is 
declared  to  be. a  trustee  for  creditors  and 
stockholders ;  but  this  only  proves  that  they 
are  the  beneficiaries  of  the  funds  In  his 
hands,  without  Indicating  the  source  of  his 
title  or  the  extent  of  his  powers.  If,  then, 
in  a  controversy  between  the  receiver  and 
third  parties  In  respect  to  the  corporate 
estate,  it  is  possible  to  form  a  conception 
of  rights,  legal  or  equitable,  belonging  to  the 
shareholders  as  Individuals,  which  the  cor- 
iwratlon  Itself  could  not  assert  In  Its  own 
name,  the  receiver  does  not  represent  those 
rights.  So  far  as  stockholders  are  concerned, 
he  can  litigate  respecting  the  fund  upon 
precisely  the  grounds  whlich  would  be  avail- 
able to  the  corporation.  If  It  were  still  in 
existence,  solvent,  and  no  receivership  had 
been  constituted.  In  regard  to  creditors,  I 
should  certainly  incline  to  take  the  same 
view  of  his  rights  and  powers  under  the 
statute  referred  to.  It  has,  however,  been 
uniformly  assumed,  and  not  denied  on  the 
argument  that  he  succeeds  to  the  rights  of 
the  creditors,  and  takes  his  title  under  them, 
where  conveyances  have  been  made  in  fraud 
of  their  rights,  but  otherwise  valid.  In  such 
cases  he  holds  adversely  to  the  debtor  cor- 
I)oration." 

In  Smith  V.  Johnson,  57  Ohio  St.  489,  49 
N.  E.  694,  It  was  said :  "We  suppose  that  the 
position  of  a  receiver  in  this  kind  of  an  ac- 
tion does  not  admit  of  serious  question. 
While,  speaking  In  general  terms,  he  Is  a 
trustee  for  creditors,  and  for  stockholders 
as  well.  In  respect  to  their  Interests  In  the 
property  and  assets  of  the  corporation,  rest- 
ing upon  the  fact  that  they  are  or  may  be 
the  beneficiaries  of. the  fund  which  he  col- 
lects, yet  he  stands.  In  a  suit  against  stock- 
holders, as  the  representative  of  the  corpo- 
ration, taking  the  rights  of  the  corporation, 
such  as  could  have  been  asserted  In  its  name, 
and  on  that  basis  only  can  he  litigate.  Smith, 
Rec.  i  231.  That  is,  he  succeeds  to  the  title 
and  rights  of  the  corporation  Itself,  and  takes 
all  such  rights  as  the  corporation  Itself  orig- 
inally had,  and  may  enforce  them  by  the  same 
legal  rbmedies.  23  Am.  &  Eng.  Ency.  of  Law, 
827;  High  on  Receivers,  Sf  315,  816;  Win- 
ters V.  Armstrong  (C.  O.)  37  Fed.  508;  Rep. 
Life  Ins.  Co.  V.  Swigert,  135  111.  150,  25  N.  B. 
680,  12  L.  R.  A.  328.  On  the  authority  of 
Curtis  V.  Leavltt,  16  N.  T.  44,  and  of  Alex- 
ander V.  Relfe,  74  Mo.  495,  Mr.  High  main- 
tains that  where  acts  have  been  done  In  fraud 
of  the  rights  of  creditors,  but  which  are  valid 
against  the  corporation,  he  may  hold  adverse- 
ly to  the  corporation,  and  possibly  there  is 
like  power  given  a  receiver  bj  atatute,  but 
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that  is  not  of '  consequence  In  the  present 
case."  The  limitation  upon  the  title  of  a 
receiver,  appointed  under  the  general  powers 
of  a  court  of  equltyi  Is  considered  at  length 
upon  the  authorities  In  Republic  Life  Ins.  Co. 
V.  Swigert,  135  111.  160,  25  N.  B.  C80,  12 
L.  R.  A.  328.  The  conclusion  was  there  reach- 
ed that  a  receiver  does  not  represent  creditors. 
Upon  this  precise  proposition  the  case  appears 
to  be  out  of  line  with  other  authorities,  but 
It  should  be  said.  In  explanation  of  It,  that 
the  court  was  dealing  with  a  particularly 
narrow  statute.  Our  reason  for  referring 
to  the  case  is  because  of  Its  clear  discussion 
of  the  character  of  a  receiver's  title  under 
general  statutes. 

Turning,  now,  to  our  own  cases,  It  Is  first 
to  be  observed  that  In  Collin  v.  Ransdeli,  110 
Ind.  417,  11  N.  E.  20,  where  It  was  charged 
that  property,  received  by  a  corporation  In 
full  payment  of  a  stock  subscription,  had 
been  taken  at  an  overvaluation,  it  was  held 
that  while  the  contract  stood  unimpeached, 
the  courts,  even  where  the  rights  of  creditors 
were  involved,  would  treat  that  as  payment 
which  the  parties  had  agreed  should  be  pay- 
meht.  In  Wallace  v.  Milligan,  110  Ind.  49S, 
11  N.  B.  599.  In  which  a  receiver  had  been 
appointed  for  a  firm,  the  court  held  that  he 
could  only  maintain'  such  actions  as  the  firm 
■might  have  maintained,  except  where  the  firm 
had  been  guilty  of  fraud  against  its  creditors. 
In  State  ex  rel.  Shepard  v.  Sullivan,  120  Ind. 
197,  198,  21  N.  B.  1093,  22  N.  E.  825,  It  was 
held  that  It  was  Incompetent  for  the  court, 
appointing  a  receiver  over  an  Insolvent,  to 
authorize  the  receiver  to  maintain  an  action 
on  an  oflSdai  bond  given  by  the,  insolvent, 
and  on  which  a  large  number  of  Its  creditors 
had  a  right  of  action.  In  Shepard  v.  Meridian 
Nat.  Bank,  149  Ind.  532,  48  N.  E.  346,  the 
case  of  Wallace  v.  MUUgan,  supra,  was  fol- 
lowed. In  Bruner  v.  Brown,  139  Ind.  600, 
38  N.  B.  318,  this  court  referred,  with  appar- 
ent approval,  to  some  of  our  earlier  cases  as 
holding  "that  the  receiver  of  a  corporation 
Is  bound  precisely  as  it  is  bound  and  occupies 
the  relation  to  the  stockholders  that  the  cor- 
poration Itself,  if  waging  the  suit  In  Its  own 
person,  would  occupy.  This  is  true,  although 
the  receiver  represents  the  creditors  as  well 
as  the  stockholders."  While  It  was  stated  in 
Franklin  Nat.  Bank  v.  Whitehead,  149  Ind. 
560,  49  N.  B.  592,  39  L.  R.  A.  725.  63  Am.  St. 
Rep.  302,  that  the  receiver  of  an  Insolvent 
corporation  could  maintain  actions  which 
the  corporation  could  not,  yet  this  statement 
was  but  the  background  of  the  specific  hold- 
ing that  he  so  far  represents  the  gener- 
al creditors  that  he  may,  on  their  behalf, 
avoid  an  assignment  of  notes  by  way  of 
mortgage,  on  the  ground  that  It  was  not 
recorded  within  the  time  required  by  law. 
No  question  concerning  the  rights  of  par- 
ticular creditors  -was  Involved  In  that 
case,  and  under  the  statute  of  frauds  and 
perjuries  the  transaction  was,  in  reality,  a 
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(rand  upon  tbe  rights  of  credltora.  In  Oaln- 
67  V.  Gilson,  140  Ind.  68,  48  N.  Ei  633,  wbich 
was  a  suit  by  a  receiver  to  recover  on  un- 
paid stock  BubBcrlptlons,  the  general  rule  as 
to  the  llmitatloni)  upon  the  receiver's  title 
for  tbe  purposes  of  litigation  Is  stated  thus: 
'H)f  course.  In  tbe  collection  of  such  subscrip- 
tions he  to  Invested,  in  this  respect,  with  no 
greater  power  than  that  which  the  corpora- 
tion possessed,  and  is  bound  precisely  in  the 
same  manner  as  it  was" — citing  Beach  on 
Private  Corporations,  ({  716,  717,  772;  Beach 
on  Receivers,  {{  669,  670;  BillingB  v.  Robin- 
son, 94  N.  X.  415;  Coffin  v.  Ransdell,  110  Ind. 
417,  11  N.  B.  20;  State  t.  Sullivan,  120  Ind. 
197,  21  N.  E.  1093,  22  N.  B.  825 ;  Bruner  t. 
Brown,  139  Ind.  000  ;i  Runner  v.  Dwjggins, 
147  Ind.  238,  46  N.  E.  580,  36  L.  R.  A.  645. 
It  does  not  admit  of  question  that  the  doc- 
trine laid  down  in  Oalney  v.  Ollson,  supra,, 
precisely  meets  the  underlying  gnestion  which 
to  l>efore  us. 

The  nomerons  holdings,  of  which  Runner 
T.  Dwlgglns,  supra,  to  an  instance,  that  a 
receiver  cannot  maintain  an  action  under 
an  additional  liability  statute  proceed  upon 
the  ground  that  it  is  a  right,  in  favor  of  cred- 
itors, which  does  not  pass  to  the  receiver, 
and  therefore  thto  line  of  cases  furnishes  an 
analogy, '  which  aids  In  the  determination  of 
the  question  in  hand.  We  held  in  Ellison  v. 
Oaniard,  167  Ind.  471,  79  N.  E.  450,  that  the 
personal  rights  of  certain  creditors  to  avoid 
a  conveyance  by  the  insolvent,  resting  on 
groiind  of  estoppel,  did  not  empower  a  trustee 
In  bankruptcy  to  avoid  a  conv^ance  which 
was  valid  as  to  the  general  creditors.  It  to 
true  that  tbe  rights  of  trustees  in  bankruptcy 
are  limited  by  tbe  federal  statute,  but  we  find 
it  held  in  England  that,  apart  from  consider- 
ations of  statute,  the  plain  equity  of  a  party 
will  be  protected  as  against  an  assignor  in 
bankruptcy.  Taylor  v.  Wheeler,  2  Vem. 
664.  In  Audenried  v.  Bettl^,  5  Allen  (Mass.) 
382,  81  Am.  Dec.  755,  which  arose  under  an 
assignment  law.  Hoar,  J.,  speaking  for  the 
court  said :  "The  effect  of  an  estoppel,  which 
existed  as  to  rights  of  property  between  the 
debtor  and  third  persons,  would  pass  to  an  as- 
signee ;  but  we  do  not  think  the  insolvent  law 
intended  to  pass  rights  of  estoppel  between 
the  creditor  and  third  persons.  Each  credi- 
tor who  was  actually  defrauded  may  still 
have  his  action  against  the  plaintiffs,  but 
this  right  of  action,  which  is  special  and  In- 
dividual, to  not  transferred  to  the  assignee 
of  the  debtor  in  insolvency;  and  the  right 
to  treat  the  property,  which  was  fraudulent- 
ly represented  as  the  property  of  the  debtor, 
as  if  it  were  really  his  property  seems  to  us 
equally  the  i>er8onal  right  of  the  creditor, 
and  not  transferable  by  the  assignment  for 
the  benefit  of  creditors  generally." 

There  can  be  no  doubt,  we  think,  that  our 
general  statute  concerning  receiverships  must 
be  construed  in  tbe  light  of  tbe  settled  doc- 
trine of  courts  of  equity  respecting  tbe  pow- 
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era  of  receivers;  and,  in  the  light  of  prin- 
ciple, our  holding  could  not  be  otherwise  as 
against  a  representative  of  those  creditors 
who  extended  credit  to  tlie  corporation  prior 
to  the  making  of  the  subscription  contract, 
for  what  right  have  they  to  exact  the  per- 
formance of  the  contract  as  against  one  who, 
by  fraud  and  deceit,  was  entrapped  into  the 
making  of  the  agreement?  This  brhigs  us 
to  the  further  proposition  that,  in  the  effort 
to  collect  a  stock  subscription,  the  receiver 
must  represent  the  entire  body  of  creditors. 
American  Trust,  eta.  Bank  v.  McGettlgan, 
152  ind.  682,  52  N.  E.  793,  71  Am.  St.  Rep. 
845.  Moreover,  it  is  lito  duty  to  be  Indifferent 
as  l)etween  tbe  various  seto  of  creditors,  and 
the  court  ought  not,  had  it  the  power,  to 
authorize  him  to  maintain  an  action  in  which 
the  granting  of  the  relief  sought  would  "ptoce 
the  creditors  tiavlng  an  equity  in  a  worse 
condition,  and  the  creditors  having  no  equity 
In  a  better  condition,  ttian  they  occupied  l>e- 
fore  hto  appointment"  American  Trust,  etc. 
Bank  v.  McGettlgan,  supra.  In  thto  case  the 
complaint  makes  no  reference  to  any  particu- 
lar ctoss  of  creditm's,  but  states  that  the 
note  to  a  part  of  tbe  assets  of  the  corpora- 
tion, and  therefore  the  action  must  be  as- 
sumed to  be  for  the  benefit  df  all  creditors, 
and  yet  the  reply  attempts  to  shift  the  ground 
of  recovery  to  the  rights  of  a  particular  class. 
To  which  of  these  classes,  we  may  ask,  would 
the  benefit  of  a  recovery  have  inured?  If 
the  evidence  Justified  a  recovery  on  either 
theory,  should  it  be  assumed  that  the  gen- 
eral creditors  had  recovered  under  the  com- 
plaint, or,  because  of  the  special  reply,  should 
the  intendment  be  that  the  credltora  therein 
referred  to  were  successful?  It  to  also  to  be 
observed  that,  since  it  was  the  duty  of  the 
receiver  to  maintain  the  rights  of  the  cred- 
itors as  a  whole,  as  he  attempted  to  do  by 
his  complaint.  It  would  have  been  incompe- 
tent for  even  tbe  court  itself  to  have  Imposed 
upon  him  the  further  duty  of  attempting, 
under  the  issue  tendered  by  his  spectol  para- 
graph of  reply,  to  have  recovered  for  the 
limited  class,  since  be  could  not  serve  two 
bodies  of  creditors  whose  Interests  were  in 
conflict  Should  the  receiver,  it  may  be  ask- 
ed, '  under  such  Issues  as  were  attempted  to 
be  framed  in  this  case  attempt  to  recover  on 
t>ehalf  of  all  of  the  creditors,  by  tbe  offering 
of  evidence  to  show  that  there  was  no  fraud 
in  the  making  of  tbe  contract  or  sbonld  be 
tacitly  admit  the  eztotence  of  tbe  fraud,  as 
an  essential  element  in  the  recover^  by  a 
class  of  creditors,  whose  claims  were  found- 
ed, not  upon  the  corporation's  title,  but  upon 
its  ostensible  proprietorship  of  the  contract 
as  a  part  of  its  corporate  assets?  In  the 
light  of  tbe  suggested  inquiries  it  appears  to 
ua  that  the  introductory  remarks  of  Oom- 
stock,  J.,  in  Curtis  v.  Leavltt,  16  N.  T.  9,  42. 
although  they  referred  to  the  facts  of  that 
particular  case,  are  in  reality  quite  apropoa 
He  said :  "It  will  be  convenient  to  approach 
the  quesUww  pK  ti^Kk  GM^  having  first  aft 
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accnrate  notion  of  the  rights  and  powers  of 
the  appellant  as  receiver  of  the  American 
Tmst  &  Banking  Company.  Hla  counsel 
have  been  understood  to  argue.  In  effect, 
that  all  possible  objections  to  the  million 
and  first  half  million  trusts  are  centered  In 
falm,  constituting  In  the  sum  total  a  simple 
power  to  repudiate  thaca.  If  repudiation  were 
possible  at  anj  time,  under  any  drcum- 
stances,  and  for  the  benefit  of  any  parties — a 
power  to  be  exercised  without  regard  to  the 
elements  of  which  It  Is  composed,  and  with- 
out Inquiry  whether  the  parties  who  will 
receive  the  fruits  of  its  exercise  could,  in 
their  own  peculiar  right,  assert  the  particu- 
lar objection  which  may  be  held  fatal  to 
those  trusts.  It  is  claimed  that  the  receiver 
represents  both  creditors  and  stockholders, 
and  BO  all  objections  derived  from  either  and 
both  of  these  sources  are  put  together  and 
urged  with  united  force,  although  it  may  bap- 
pen  that  one  of  these  classes  will  take  the 
entire  benefit  of  objections  which  only  the 
other  class  can  make.  Views  of  this  sort 
are,  perhaps,  encouraged  by  a  generality  of 
expression.  In  adjudged  cases,  which  did  not. 
In  their  circnmstances,  call  for  precision  and 
■ccnracy." 

Counsel  for  appellant  have  cited  a  number 
of  cases  from  other  jurisdictions,  In  which 
receivers  have  maintained  actions  upon  stock 
subscriptions  where  the  rights  of  subsequent 
creditors  were  Involved,  but  nearly  all  of 
than  are  cases  in  which  the  court  merely  as- 
mmed  that  the  receiver  represented  such 
creditors.  Indeed,  we  may  say,  concerning 
the  authorities,  that  If  there  Is  any  case 
which,  upon  discussion,  draws  In  question  the 
doctrines  we  have  announced  concerning  the 
limitations  upon  the  authority  of  a  receiver. 
It  has  escaped  our  attention.  If  there  are 
rights  In  a  class  of  creditors  which  the  re- 
ceiver cannot  represent.  It  must,  perforce, 
follow  that  such  rights  remain  in  them,  and 
assuming  that  they  have  special  equitable 
rights  In  the  stock  subscription,  and  that 
the  other  creditors  are  without  right,  we 
do  not  question  the  authority  of  the  former 
to  vindicate  such  rights  in  a  single  action, 
possibly  by  way  of  Intervening  petition  in  the 
receivership  (see  Toner  v.  Fulkerson,  125 
Ind.  224,  25  N.  E.  218;  Sbepard  v.  Meridian 
National  Bank,  149  Ind.  632,  48  N.  E.  346; 
Galney  v.  Gilson,  .149  Ind  58,  48  N.  E.  638) ; 
but,  as  we  have  indicated,  the  demurrer  was 
properly  sustained  to  appellant's  reply,  be- 
cause be  did  not  represent  such  special  equi- 
ties. 

Relative  to  appellant's  answer  to  the  coun- 
terclaim. It  may  be,  since  there  was  an  at- 
tempt by  the  counterclaim  to  secure  a  judg- 
ment of  allowance  against  assets  In  the  re- 
ceiver's hands,  that  the  latter  might  defend 
such  an  action  on  behalf  of  subsequent  cred- 
itors. The  showing  in  such  answer  was  not, 
however,  sufflelent  to  present  the  question. 
The  allegation  as  to  the  circumstances  In 
which  such  persons  extended  credit  to  the 


corporation  la  that  'they  did  so  "upon  the 
faith  of  such  subscription."  Whether  the 
doctrine  as  to  the  rights  of  subseauent  cred- 
itors rests  upon  the  prlndple  of  an  ordinary 
estoppel  In  pals,  or  upon  the  doctrine  that, 
as  between  innocent  persons,  the  one  who 
was  negligMit  must  bear  the  burden  of  the 
mistake,  It  nevertheless  follows  that  the  aver- 
ment stated  was  not  sufficient  We  cannot 
Infer  therefrom  that  such  creditors  did  not 
have  knowledge,  actual  or  constructive,  of 
the  facts;  and  if,  with  such  knowledge, 
they  nevertheless  blindly  saw  fit  to  extend 
credit,  they  certainly  have  no  equity  as 
against  one  who  was  himself  the  victim  of 
an  Imposition. ' 

The  further  question  has  been  suggested 
by  counsel  for  appellant,  In  the  course  of 
their  argument,  as  to  whether  the  special 
answer  and  counterclaim  ought  not  to  be  held 
bad,  as  not  making  a  sufficient  showing  rela- 
tive to  appellee's  repudiation  of  the  contract ; 
and  It  Is  also  argued  that  under  tbeir  reply 
appellant  was  entitled  to  a  trial  on  the  ques- 
tion of  rescission.  The  rule  of  this  court, 
relative  to  the  preparation  of  briefs,  dis- 
tinctly provides  that:  "No  alleged  error  or 
point,  not  contained  in  its  statement  of 
points,  shall  be  raised  afterward,  either  by 
reply  brief  or  In  oral  or  printed  argument,  or 
on  petition  for  rehearing."  We  have  been 
at  the  pains  to  set  out  appellant's  points, 
and  thereunder  It  appears  to  us  that  no  ques- 
tion is  raised,  except  as  to  the  right  of  the 
receiver  to  represent  creditors,  and  as  to 
whether  a  stockholder  can  In  any  case  suc- 
cessfully pieftd  fraud  as .  against  those  who 
have  acted  upon  the  faith  of  the  subscription. 
In  other  words,  as  respects  the  latter  point, 
the  question  as  to  the  right  to  plead  fraud 
at  all  as  against  creditors  who  became  such 
in  reliance  upon  and  while  the  defendant 
occupied  the  status  of  a  stockholder  is  the 
question  raised,  and  not  the  sufficiency,  in 
other  respects,  of  the  pleadings  whereby  the 
fraud  Is  asserted. 

There  is  no  available  error,  and  the  Judg- 
ment should  therefore  be  afilrmed.  It  Is  so 
ordered. 

MONTGOMERY,  J.,  did  not  parUclpate. 


(171  Ind.  160) 
PERB  MARQUETTE  E.  CO.  v.  STRANGE,  i 
(No.  21,234.) 
(Supreme  Court  of  Indiana.     May  26,  1908.) 

1.  Carriers— PAssENGEBB—GoHMENCEinsNT  or 
Relation. 

The  relation  of  carreer  and  passenger  com- 
mences where  a  person,  with  a  good-faith  Inten- 
tion of  taking  passage,  with  the  consent  of  the 
carrier,  express  or  implied,  assumes  a  situation 
to  avail  himself  of  the  facilities  for  transporta- 
tion which  the  carrier  offers. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  ii  973-993.] 

2.  Same. 

A  person,  having  entered  npon  the  premises 
of  a  carrier  tor  the  purpose  of  taking,  a  train, 

>  Rebeartng  denied,  85  N.  E.  1026.  i 
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for  which  he  purchased  a  ticket  entitling  him 
to  transportation,  was,  while  approaching  the 
train  upon  which  he  was  to  be  carried,  a  passen- 
ger. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  IHg. 
vol.  9,  Carriers,  §{  973-003.] 

S.  Same— Pebsosal   Injubieb— Commor-Law 

lilABIUTT— PaSSKRGEB    NOT   BEINO    TRANB- 
POETED. 

The  common-law  rule  which,  for  the  par- 
pose  of  determining  questions  of  liability  for 
injury,  divided  passengers  into  two  classes,  first, 
those  being  transported,  and,  second,  those  not 
being  transported,  and  as  to  the  first  class  exact- 
ed of  the  carrier  the  highest  practical  care  and 
diligence  for  their  safety,  and  in  case  of  injury, 
resulting  from  defective  roadbed,  equipment,  or 
management,  a  presumption  of  the  carrier's  neg- 
ligence was  indulged  by  law  in  favor  of  the  in- 
jured person,  and  as  to  the  second  class  exacted 
of  the  carrier  the  exercise  of  ordinary  care,  no 
presumption  being  indulged  in  favor  of  either 
party  in  case  of  accidental  injury,  has  not  been 
rescinded  or  modified  in  Indiana. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  9,  Carriers,  S§  1093-1097.] 

4.  Saxie  —  Neglioence  —  Management    of 
Tbain. 

A  railroad  company  is  not  negligent  in  the 
management  of  its  train,  rendering  it  liable  for 
injuries  to  a  passenger  while  approaching  a 
train  in  the  nighttime  for  the  purpose  of  being 
transported,  where  the  engine  by  which  plaintiff 
was  strucic  approached  the  station  with  its 
headlight  burning,,  the  bell  ringing,  the  steam 
shut  off,  running  at  a  low  rate  of  speed  and  un- 
der control,  and  where  plaintiff  was  at  once  dis- 
covered in  attempting  to  cross  in.  front  of  the  en- 
gine, the  emergency  brake  applied,  and  the  train 
stopped  in  the  shortest  possible  distance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  9,  Carriers,  SS  1154-1167.] 

5.  Same— Depot  GBounos— Ouidino  Passes - 

OEBS. 

A  carrier  is  nnder  no  obligation  to  exercise 
special  supervision  and  guidance  over  a  passen- 
ger, a  man  of  mature  years  in  good  health,  hav- 
ing had  considerable  experience  in  traveling, 
who  does  not  disclose  the  fact  that  he  is  igno- 
rant of  the  situation  of  the  tracks  or  station 
gronnds,  or  ask  for  any  information  or  guidance 
in  going  from  the  station  to  the  train  upon 
which  he  was  to  be  transported  and  by  which  he 
was  injured,  though  the  night  was  dark  and 
cloudy  and  the  station  grounds  were  new  and 
uncompleted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  0,  Carriers,  §{  1142,  1154-1167.1 

6.  Same. 

And  the  fact  that  the  passenger,  in  ap- 
proaching the  train  which  he  was  to  t>oard,  by 
mistake  thought  that  the  station  agent  was  on 
the  opposite  side  of  the  main  track  on  which  the 
train  was  coming,  and,  in  accordance  with  the 
agent's  directions  to  "come  on,"  crossed  the 
track  and  was  struck,  did  not  render  applicable 
the  principle  that,  if  guidance  be  furnished,  it 
must  not  be  negligent 

7.  Same— Depot  GBOtrwDs— liioHTiNO— Doty. 

The  duty  imposed  npoa  railway  companies 
to  exercise  ordinary  and  reasonable  care  for  the 
safety  of  their  passengers  includes  an  obligation 
to  keep  their  stations,  platforms,  walks,  and 
other  approaches  reasonably  lighted  at  night 
for  a  sufficient  time  before  the  arrival  and  at 
the  departure  of  trains  to  enable  passengers  to 
avoid  danger,  and  the  extent  of  lighting  required 
at  any  particular  station  must  depend  on  the 
amount  and  nature  of  the  business  to  be  trans- 
acted, and  the  character  situation,  and  sur- 
roundings of  the  station  with  reference  to  tracks 
and  other  physical  conditions  reasonably  calcu- 
lated to  efiect  the  aeeurity  of  persons  in  the 


proper  use  of  the  premises  and  In  the  exercise 
of  ordinary  care. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  S§  114^-1163.] 

8.  Same— LiGirnWG  Station  GBOtrNDS— Ques- 
tions irOB  JtTBT. 

The  adequacy  of  the  lighting  at  a  railroad 
station  is  ordinarily  a  question  for  the  jury  un- 
der proper  instructions, 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §f  1148,  1149.] 

9.  Same— CoNTBiBirroBT  Negligence  of  Pas- 
senger. 

A  passenger,  a  man  of  mature  years,  in 
.^ood  health,  having  had  considerable  experience 
in  traveling,  asked  for  no  information  or  guid- 
ance as  to  the  method  of  reaching  a  train  on 
which  he  was  about  to  embark,  though  the  night 
was  dark  and  cloudy  and  the  station  premises 
new  and  uncompleted.  He  started  with  others 
from  the  station,  but,  in  buttoning  his  coat,  fell 
hehind  them,  and,  on  bearing  the  station  agent 
say.  "Come  on,"  crossed  a  side  track,  then  a 
platform,  and  then  passed  on  to  the  main  track, 
erroneously  believing  that  the  agent  was  on 
the  other  side  of  the  main  track,  and  was  struck 
by  the  coming  train.  The  msin  track  w«« 
straight  for  900  feet  and  the  engine  was  eqoip- 
ped  with  a  headlight  which  could  t>e  seen  2.00O 
feet,  and  was  running  not  more  than  6  miles  an 
hour.  The  passenger  at  all  times  saw  the  train 
and  its  headlight  nut  erroneously  believed  that 
it  had  stopped,  and  stepped  in  front  of  it  while 
not  more  than  7  feet  away,  and  did  not  look  at 
the  engine  while  crossing.  The  engineer  saw  the 
passenger,  and  applied  the  emergency  brake  and 
stopped  the  train  within  60  or  60  feet.  Held, 
that  the  passenger  was  guilty  of  contributory 
negligence  precluding  a  recovery,  though  it  tie 
conceded  that  the  carrier  did  not  perform  the 
full  measure  of  duty  in  the  manner  of  supplying 
lights  for  its  premises. 

[Ed.  Note. — Fpr  cases  In  point,  see  Cent  Di|u 
vol.  9,  Carriers,  H  1363-1366.] 

Appeal  from  Circuit  Court,  La  Porte  Coun- 
ty;  J.  C.  Rlchter,  Judge. 

Action  by  Jeter  O.  Strange  against  the  Pere 
Marquette  Rallro&d  Company  for  personal  In- 
juries. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed,  wttli  directiona. 

See  82  N.  E.  1135. 

Elam  &  Fesler,  for  appelant  Theron  Mil- 
ler, F.  E.  Osborn,  and  W.  A.  McVey,.  for  ap- 
pellee. 

MONTGOMERY,  J.  Appellee  recovered  a 
Judgment  of  $10,000  against  appellant  for  per- 
sonal injuries  Inflicted  through  an  alleged 
breach  of  its  duty  as  a  common  carrier  of 
passengers.  The  complaint  Is  in  a  single  par- 
agraph, and  the  negligence  charged  against 
appellant  was  (1)  in  failing  to  light  its 
station  grounds  properly;  (2)  in  carelessly 
running  its  train  of  cars;  and  (3)  in  neg- 
ligently falling  to  guide  and  direct  appellee. 
Appellant  answered  by  general  deniaL  Er- 
rors are  properly  assigned  upon  the  overrul- 
ing of  appellant's  motion  for  Judgnient  upon 
the  answer  of  the  Jury  to  special  interroga- 
tories, and  in  overruling  appellant's  motion 
for'a  new  trial. 

The  facts  shown  by  -the  evidence  are  sub- 
stantially as  foUowsc  That  appellee  was  a 
carpenter,  28  years  of  age,  and  came  from 
MashTilie^  Tenn.,  to  Michieui  Pity,  Ind.,  on 
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Hay  IS,  19M.  He  had  traveled  considerably 
in  hla  life,  both  by  day  and  by  night  time, 
bat  bad  never  been  In  Michigan  City  before. 
He  reached  appellant's  station  by  means  of 
an  electric  car  about  11  o'clock  p.  m.,  and  had 
with  him  two  trunks,  one  tool  cheat,  and  two 
{grips.  The  electric  car  stopped  on  the  north 
side  of  appellant's  tracks,  and  appellee's  bag- 
gage was  unloaded  there.  The  night  was 
windy,  cloudy,  and  dark.  The  railroad  sta- 
tion consisted  of  a  combination  passenger  and 
baggage  car,  placed  south  of  the  tracks,  and 
between  the  station  and  main  track  there 
was  a  switch  track.  The  station  agent  used 
the  west  end  of  the  car  as  an  office,  and  the 
east  end,  separated  by  a  partition,  was  used 
as  a  waiting  room  for  passengers.  The  car 
was  Ilgbted  on  the  Inside  by  two  lamps,  and 
there  wag  a  signal  light  on  the  outside  and  on 
the  south  side  of  the  car,  which  cast  Its  rays 
east  and  west  Appellee  was  informed  by  the 
street  car  conductor  that  the  railroad  and  de- 
pot grounds  were  new,  the  station  unfinished, 
and  that  this  car  was  need  as  a  waiting  room. 
A  stranger  pointed  out  the  station  car,  and, 
leaving  his  baggage  on  the  north  side  of  the 
tracks,  be  crossed  over  and  entered  at  the 
east  end  of  the  car.  Appellee  was  accompa- 
nied by  a  companion,  and  their  train  would 
not  be  due  until  1:50  a.  m.  He  bought  two 
tickets  for  St  Joseph,  Mich.  The  agent  agreed 
to  look  after  the  checking  of  the  baggage,  and 
promised  to  awaken  appellee  when  his  train 
arrived.  Appellee  bad  been  traveling  since 
uooQ  of  May  12th,  and  rode  the  night  before 
In  a  day  coach  from  Louisville,  Ky.,  to  Monon, 
Ind.,  and  slept  some  on  the  way,  but  was 
tired  when  be  reached  Michigan  City.  The 
agent  having  promised  to  wake  him  when  the 
train  arrived,  he  lay  down  on  a  bench  and 
went  to  sleep.  When  the  train  was  approach- 
ing the.  agent  woke  blm  up.  He  spoke  to  his 
companion  about  the  grips,  and  left  the  sta- 
tion car  at  the  east  end.  The  agent,  with  a 
white  lantern  in  his  band,  went  out  at. the 
west  end  of  the  station  car  and  went  upon 
the  platform.  A  stranger  went  out  of  the 
waiting  room  first,  and  appellee's  companion 
next,  and  appellee  last.  Appellee  knew  tha 
night  was  dark,  and  that  there  might  be  dan- 
ger, but  had  asked  no  obe  for  instructions  or 
directions.  Tbe  platform  was  on  the  south 
side  of  the  main  track,  and  between  tbe  main 
and  side  tracks,  and  was  110  feet  long  and 
12  feet  wide,  made  of  planks  fitted  closely  to- 
gether and  against  the  rails,  and  stood  about 
flush  with  tbe  top  of  the  rails.  The  main 
track  and  the  side  track  were  ballasted  with 
gravel  and  sand  level  with  the  ties.  When 
appellee  got  outside  tbe  station  car  he  stop- 
ped to  button  his  coat,  and  thus  dropped 
somewhat  behind  the  other  two  men.  He 
then  saw  the  headlight  upon  the  approaching 
engine,  and  started  in  a  northwesterly  direc- 
tion toward  the  track.  He  did  not  see  tbe 
agent's  lantern,  but  heard  a  voice  say:  "Come 
up  this  way"  The  wind  was  blowing,  and 
he  thought  the  sound  of  the  voi(^  came  from 


the  north  side  of  the  track.  He  continued  in 
the  direction  in  which  he  was  traveling.  Tbe 
engine  bell  was  ringing,  but  he  did  not  hear 
it  or  the  Dolse  of  the  train  as  It  approached, 
or  notice  whether  the  engine  had  slowed  up, 
stopped,  or  was  moving.  He  saw  the  side 
track  when  he  passed  over  it,  and  wlien  he 
reached  tbe  main  track  he  did  not  stop,  be- 
cause he  heard  the  voice  of  tbe  agent  say, 
"Come  on,"  and  it  sounded  as  though  he  was 
on  the  opposite  side  of  the  track.  The  train 
made  no  noise,  and  be  thought  it  bad  stopped, 
and  as  he  started  to  cross  the  track  be  thought 
the  engine  was  no  more  than  7  feet  distant, 
but  perhaps  It  was  10  or  12  feet  away.  He 
looked  at  tbe  engine  before  he  started  to 
cross,  but  did  not  while  crossing.  He  was 
watching  where  be  stepped,  and  could  see  the 
ground  and  rails,  and  when  about  half  way 
across  the  main  track  he  was  struck  by  tbe 
engine  and  injured.  Tbe  engine  was  equip- 
ped with  an  Edward's  electric  headlight  of 
2,000-candle  power  placed  in  front  of  a  pow- 
erful reflector,  and  tbe  light  was  burning 
brightly,  and  was  such  as  to  enable  one  upon 
the  engine  to  see  and  distinguish  objects  from 
2,000  feet  to  3,000  feet  away.  The  track  west 
of  the  station  was  straight  for  900  or  1,000 
feet,  and  the  rays  of  the  headlight  struck 
tbe  track  about  9  or  10  feet  In  front  of  the 
pilot.  Tbe  engine  was  shut  ofF  about  a  mile 
west  of  the  station,  and  was  running  of  its 
own  momentum,  and  at  tbe  rate  of  5  or  S 
miles  an  hour  when  appellee  was  struck.  The 
engineer  saw  appellee  step  upon  the  track 
and  immediately  applied  the  emergency  brake, 
and  stopped  the  train  within  50  or  60  feet. 
The  station  agent  was  at  no  time  ou  north 
side  of  tbe  track,  but  when  he  said,  "Come 
up  this  way"  he  was  on  tbe  platform,  on  the 
south  side  of  the  main  track. 

Appellant's  motion  for  a  new  trial  alleged 
that  the  verdict  was  not  sustained  by  suffl^- 
dent  evidence,  and  was  contrary  to  law,  and 
that  the  court  erred  in  denying  appellant's  re- 
quest for  a  peremptory  Instruction. 

Appellee's  action  is  founded  upon  an  al- 
leged breach  of  duty  owing  to  him  in  the 
character  of  a  passenger  from  appellant 
as  a  common  carrier.  The  relation  of  car- 
rier and  passenger  commences  when  a  per- 
son, with  the  good-faith  Intention  of  taking 
passage,  with  the  consent  of  the>  carrier,  ex- 
press or  implied,  assumes  a  situation  to 
avail  himself  of  the  facilities  for  transpor- 
tation which  the  carrier  ofFers.  Appellee 
having  entered  upon  appellant's  pifemises  for 
the  purpose  of  taking  a  train  In  due  course, 
and  purchased  a  ticket  entitling  him  to 
transportation  between  designated  points, 
was,  while  approaching  the  train  upon  which 
he  was  to  be  carried,  and  by  which  be  was 
injured,  clearly  a  passenger.  6  Cyc.  536; 
Cltiaens'  Street  R.  Co.  v.  Jolly,  161  Ind. 
80,  67  N.  E.  935;  Freemont,  etc.,  R.  Co.  v. 
Hagblad,  72  Neb.  778,  101  N.  W.  1033,  106 
N.  W.  1041,  4  L.  B,  A.  (N.  S.)  254;  Exton 
et  al.  V.  Central  R.  Co.,  68  N.  J.  I«w,  856, 
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46  Atl.  1099,  56  L.  R.  A.  GOS;  Warren  v. 
Fltcbbnrg  R,  Co.,  8  Alleu  (Mass.)  227,  85 
Am.  Dec. -700;  Wabash,  etc.,  R.  Co.  v.  Rec- 
tor, 104  111.  296;  Webster  v.  Fltcbburg  R. 
Co.,  161  Mass.  298,  37  N.  B.  165,  24  L.  R.  A. 
521 ;  Illinois  0.  R.  Co.  v.  Treat,  75  111.  App. 
340;  Young  v.  New  York,  etc.,  R.  Co.,  171 
Mass.  33,  50  N.  B.  455,  41  L.  R.  A.  193; 
Earth  v.  Kansas  City,  etc.,  R.  Co.,  142  Mo. 
535,  44  S.  W.  778;  Warner  t.  Baltimore, 
etc.,  R.  Co.,  168  U.  S.  339,  18  Sup.  Ct  68, 
42  L.  Ed.  491;  Atchison,  etc.,  R.  Co.  v. 
Holloway,  71  Kan.  1,  80  Pac.  31,  114  Am. 
St.  Rpp.  462;  St.  Louis  S.  W.  Ry.  Co.  ▼. 
Walnw  right,  152  Fed.  624,  82  C  C.  A.  16; 
Lake  Street,  etc.,  R.  Co.  v.  Burgess,  200  111. 
628,  66  N.  B.  215;  Chicago  &  A.  R.  Co.  v. 
Walker,  217  111.  605,  75  N.  B.  520;  Hasel- 
ton  r.  Portsmouth,  etc.,  Ry.  Co.,  71  N.  H. 
589,  53  Atl.  1016;  McBrlde  v.  Georgia,  etc., 
Ry.  Co.,  125  Ga.  515,  54  S.  B.  674;  Shannon 
V.  Boston,  etc.,  R.  Co.,  78  Me.  52,  2  AO. 
678;  Gordon  v.  Grand  St,  etc;,  R.  Co.,  40 
Barb.  (N.  Y.)  650;  Louisville,  etc.,  Ry.  Co. 
V.  Reynolds  (Ky.)  71  S.  W.  516;  Birming- 
ham, etc.,  Ry.  Co.  y.  Wise  (Ala.)  42  South. 
821. 

Appellant  does  not  deny  that  the  relation 
of  passenger  had  been  established  before  and 
existed  at  the  time  of  the  accident  In  which 
appellee  was  Injured,  but  a  sharp  conflict 
is  waged  as  to  the  measure  of  appellant's 
duty  to  him  as  such  passenger  while  ap- 
proaching one  of  Its  trains.  The  common 
law,  for  the  purpose  of  determining  ques- 
tions of  liability  for  Injury,  divided  passen- 
gers into  two  classes — (1)  those  being  trans- 
ported, and  (2)  those  not  being  transported. 
The  highest  practical  care  and  diligence  were 
exacted  of  the  carrier  for  the  safety  of  pas- 
sengers of  the  first  class,  and  in  case  of  in- 
jury resulting  from  defective  roadbed,  equip- 
ment, or  management  a  presumption  of  the 
carrier's  negligence  was  Indulged  by  law  in  fa- 
vor of  the  injured  person.  The  carrier  was 
bound  only  for  the  exercise  of  ordinary  care 
with  respect  to  passengers  of  the  second  class, 
and  in  case  of  accidental  injury  no  presump- 
tion as  to  negligence  existed  in  favor  of  either 
party.  The  common-law  rule  has  not  been 
rescinded  or  modified  by  statute  in  this  state. 
The  propriety  and  Justice  of  the  requirement 
that  a  high' degree  of  care  be  exercised  for 
the  security  of  passengers  of  the  first  class, 
and  the  sound  public  policy  upon  which  the 
presumption  of  negligence  in  ease  of  ac- 
cidental injury  to  one  of  that  class  from  de- 
fective roadway  or  equipment  is  founded, 
are  manifest '  A  passenger  t>eing  transport- 
ed at  a  high  rate  of  speed  by  powerful  en- 
gines Is  helplessly  in  charge  of  the  carrier, 
required  to  obey  its  regulations,  and  to  rely 
for  his  safety  wholly  upon  the  foresight,  care, 
and  prudence  of  its  agents.  All  of  its  ways, 
instrumentalities,  and  methods  of  operation 
are  exclusively  within  Its  control,  and  the 
slightest  omission  or  neglect  with  respect 
to  any  of  these  things  is  likely  to  be  fol- 


lowed by  frightful  consequences.  This 
court,  appreciating  the  grounds  upon  which 
the  rule  was  founded,  has  consistently  held 
that,  when  an  Injury  is  sustained  by  a 
passenger  in  transportation  upon  a  railroad 
on  account  of  the  defective  condition  of 
roadbed,  equipment,  or  management,  the  hap- 
pening of  the  accident  constitutes  prima  facie 
evidence  of  negligence  on  the  part  of  the 
operating  company,  and  devolves  upon  it  the 
duty  of  establishing  such  facts  as  will  ex- 
empt it  from  the  imputation  of  negligence. 
Cleveland,  etc.,  Ry.  Co.  v.  Hadley  (Ind.) 
82  N.  B.  1025;  Pittsburgh,  etc.,  Ry.  Co.  v. 
Higgs,  165  Ind.  694,  76  N  E.  299,  4  U  R.  A. 
(N.  S.)  lOSl;  Terre  Haute,  eta,  R.  Co.  v. 
Sheeks,  155  Ind.  74.  56  N.  B.  434;  Qeve- 
land,  etc.,  R.  Co.  v.  Newell,  104  Ind.  264, 
3  N.  E.  836,  54  Am.  Rep.  312. 

The  special  circumstances  and  risks  at- 
tending the  actual  transportation  of  passen- 
gers do  not  exist  with  respect  to  passen- 
gers before  entering  or  after  leaving  the 
coaches  of  such  carriers.  The  perils  sur- 
rounding a  passenger  while  about  the  wait- 
ing room,  platform,  and  station  grounds  of  a 
railroad  company  are  not  different  in  kind 
from  those  to  be  encountered  by  persons 
while  upon  the  premises  of  numerous  man- 
ufacturing and  mercantile  establishments, 
and  to  which  they  have  come  by  invitation 
or  inducement  for  the  transaction  of  busi- 
ness. That  high  degree  of  diligence  and 
care  exacted,  out  of  considerations  of  pub- 
lic policy,  for  the  benefit  of  passengers  in 
the  actual  progress  of  their  Journey,  is  ac- 
cordingly relaxed  in  the  case  of  passen- 
gers who  are  about  the  stations,  platforms, 
and  approaches  of  a  railway  company.  The 
obligation  resting  upon  the  company  in  sup- 
plying and  maintaining  these  accommoda- 
tions, and  with  respect  to  paas«igers  using 
the  same.  Is  to  exercise  only  ordinary  care 
or  care  in  proportion  to  the  danger  likely 
to  be  encountered.  It  is  our  holding,  there- 
fore, that  appellant  performed  the  full  meas- 
ure of  its  duty  to  appellee  as  a  passenger 
in  the  circumstances  shown.  If,  having  re- 
gard to  the  nature  of  Its  business,  it  exer- 
cised ordinary  and  reasonable  care  for  his 
safety  and  protection.  Pennsylvania  Co.  v. 
Marion.  104  Ind.  239,  3  N.  E.  874;  Cincto- 
nati,  etc.,  R.  Co.  v.  Peters,  80  Ind.  168; 
Pittsburgh,  etc.,  R.  Co.  v.  Harris,  38  Ind. 
App.  77,  77  N.  E.  1051;  Maxfleld  v.  Maine 
Central  R.  Co.,  100  Me.  79,  60  Afl.  710; 
Pendleton,  etc.,  R.  Co.  v.  Shires,  18  Ohio  St 
255;  McCormIck  v.  Detroit,  etc.,  R,  Co.,  141 
Mich.  17,  104  N.  W.  390;  Crowe  v.  Michi- 
gan Cent  R.  Co.,  142  Mich.  692,  106  N.  W. 
395;  St  Louis,  etc.,  R.  Co.,  v.  Barnett,  65 
Ark.  255,  45  S.  W.  550;  Moreland  v.  Bos- 
ton, etc.,  R.  Co.,  141  Mass.  31,  6  N.  B.  225 : 
Freemont,  etc.,  R.  Co.  v.  Hagblad,  72  Neb. 
773,  101  N.  W.  1033,  106  N.  W.  1041,  4  L. 
R.  A.  (N.  S.)  264;  Kelly  v.  Manhattan  R. 
Co.,  112  N.  Y.  448,  20  N.  B.  383,  3  L.  R.  A. 
74;    Lafflin  t.  Buffalo  ft  S.  W.  B.  Co.,  106 
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N.  T.  136,  12  N.  B.  699,  60  Am.  Rep.  433  r 
Falls  T.  San  Francisco,  etc.,  R.  Co.,  97  Cal. 
114,  31  Pac.  901;  Conroy  v.  Chicago,  etc., 
R.  Co.,  96  Wis.  243,  70  N.  W.  486,  38  L.  R.  A. 
419;  Exton  ▼.  Central  R.  Co.,  63  N.  J.  Law, 
.356,  46  Atl.  1099,  S6  L.  R.  A.  508 ;  Puller- 
ton  T.  Fordyee,  121  Mo.  1,  25  S.  W.  587, 
42  Am.  St.  Rep.  516;  Batton  t.  South,  etc., 
R.  Co.,  77  Ala.  391,  54  Am.  Rep.  80;  Soath- 
em  Ry.  Co.  t.  Reeves,  116  6a.  743,  42  S.  B. 
1015;  Robertson  v.  Wabash  Ry.  Co.,  152 
Mo.  382,  53  S.  W.  1082;  Cincinnati,  etc., 
R.  Ca  T.  Gibony,  100  S.  W.  216,  30  Ky. 
Law  Rep.  1005;  Qiristle  t.  Chicago,  etc.. 
Ry.  Co.,  61  Minn.  161,  63  N.  W.  482;  Hay- 
man  T.  Pennsylvania  R.  Co.,  118  Pa.  608, 
11  AtL  815;  Taylor  v.  Pennsylvania  Co. 
(a  C.)  50  Fed.  755;  Elliott  on  Railroads, 
I  1590;  6  Cyc.  608.  The  case  of  Louis- 
ville, etc.,  Ry.  Co.  v.  Lucas,  119  Ind.  583, 
21  N.  E.  968,  6  L.  R.  A.  193,  involved  an 
acddent  to  a  passenger  on  account  of  a  de- 
fect in  the  station  platform,  and  this  court, 
speaking  of  the  duty  of  the  company,  at 
page  590  said ;  "It  is  bound  to  use  the  high- 
est degree  of  practical  care  to  provide 
against  accidents  to  passengers  that  may  be 
foreseen  and  prevented."  This  statement  of 
the  law  Is  erroneous  and  disapproved  in 
BO  far  as  it  purports  to  define  tiie  duty  of 
a  railway  company  to  proylde  and  main- 
tain Instrumentalltlea  and  accommodations 
not  directly  employed  In  the  transportation  of 
passengers,  such  as  platforms,  waiting  rooms, 
and  appurtenances. 

The  complaint  charged  appellant  with  neg- 
ligence In  the  management  of  Its  train.  It 
was  conclusively  shown  that  the  train  ap- 
proached the  station  with  the  headlight  burn- 
ing, the  bell  ringing,  the  steam  shut  otF, 
running  at  a  slow  rate  of  speed  and  under 
control ;  that  appellee  was  at  once  discover- 
ed on  attempting  to  cross  In  front  of  the 
engine,  the  emergency  brake  ai^lled,  and 
the  train  stopi>ed  In  the  shortest  possible 
distance.  This  charge  of  negligence  was 
wholly  disproved,  and  must  be  disregarded 
in  the  further  consideration  of  the  case. 

It  was  further  alleged  that  appellant  neg- 
ligently failed  to  guide  appellee  properly  to 
his  train.  No  facts  were  alleged  or  shown 
in  evidence  making  It  the  duty  of  appellant 
to  guide  or  assist  appellee  In  reaching  his 
train.  He  was  a  man  of  mature  years,  in 
good  health,  and  In  the  full  enjoyment  of 
all  bis  faculties,  and  had  had  considerable 
experience  in  traveling.  The  platform  was 
situate  between  the  waiting  room  and  the 
track  upon  which  his  train  would  pass,  and 
was  a  suitable  structure  for  the  purpose  in- 
tended, and  in  good  condition,  so  that  no 
danger  would  be  encountered  in  passing  from 
the  waiting  room  to  the  place  provided  for 
entering  upon  trains.  Appellee  did  not  dis- 
close the  fftct  that  he  was  a  stranger  and 
ignorant  of  his  surroundings,  or  ask  for  any 
Information  or  guidance.  In  such  circum- 
stances appellant  was  under  no  obligation  to 


exercise  special  supervision  and  guidance  ov- 
er appellee  wliile  traveling  from  the  station 
to  bis  train.  Appellee's  counsel  Invoke  the 
principle  that,  although  no  assistance  be  ex- 
acted under  the  law.  If  any  be  tendered,  it 
must  not  be  negligently  rendered.  Appel- 
lant's agent,  with  a  white  light  in  his  hand, 
went  out  upon  tlie  platfonn  and  took  a 
poidtion  at  the  proper  point  for  receiving  pas- 
sengers upon  the  train,  and,  as  appellee 
approached,  called  out,  "Come  up  this  way," 
or  "Come  on,  boys ;  we  will  get  on  up  here," 
or  "Come  up  this  way,  boys;  here's  where 
you  will  get  on  your  train."  This  guidance 
cannot  be  regarded  as  in  any  wise  negli- 
gent, nor  can  it  be  made  so  by  the  circum- 
stance that  appellee  erroneously  thought  the 
call  to  him  came  from  the  north  side  of  the 
track,  and  was  thereby  Induced  to  make  an 
attempt  to  cross  In  front  of  the  engine. 

The  most  serious  charge  of  negligence  pre- 
ferred against  appellant  Is  in  failing  to  light 
adequately  Its  station  grounds.  The  duty 
Imposed  upon  railway  companies  to  exer- 
cise ordinary  and  reasonable  care  for  the 
safety  of  their  passengers  Includes  an  ob- 
ligation to  keep  their  stations,  platforms, 
walks,  and  other  approaches  reaaonabl;  light- 
ed at  night  for  a  sufflclent  time  before  the 
arrival  and  after  the  departure  of  trains  to 
enable  passengers  to  avoid  danger.  Louis- 
ville, etc,  Ry.  Co.  et  al.  v,  Treadway,  142 
Ind.  475,  40  N.  B.  807,  41  N.  E.  774 ;  Louis- 
ville, etc.,  Ry.  Co.  v.  Lucas,  119  Ind.  583, 
21  N.  B.  968,  6  L.  R.  A.  193;  Abbot  v.  Ore- 
gon R.  Co.,  46  Or.  549,  80  Pac.  1012,  1  L. 
a  A.  (N.  S.)  851,  114  Am.  St.  Rep.  885; 
Gerhart  v.  Wabash  Ry.  Co.,  110  Mo.  App. 
105,  84  $.  W.  100;  Alabama,  etc.,  R.  Co. 
V.  Arnold,  84  Ala.  159,  4  South.  359,  5  Am. 
St  Rep.  354;  Ellis  v.  Chicago,  etc.,  Ry.  Co., 
120  Wis.  645,  98  N.  W.  942;  Helnlein  v. 
Boston,  etc.,  R.  Co.,  147  Mass.  136,  16  N.  E. 
698,  9  Am.  St  Rep.  676;  Missouri  Pac.  Ry. 
Co.  V.  Nelswauger,  41  Kan.  621,  21  Pac.  582, 
13  Am.  St  Rep.  804;  Illinois  Cent  R.  Co. 
V.  Cruse,  96  S.  W.  821,  29  B^y.  Law  Rep. 
914,  8  L.  R.  A.  (N.  S.)  299;  Atchison,  etc., 
R.  Co.  V.  Calhoun,  18  Okl.  75,  89  Pac.  207; 
Elliott  on  Railroads  (2d  Ed.)  f  1590a ;  Thomp- 
son on  Negligence,  i  2391;  Hutchinson  on 
Carriers,  (2d  Ed.)  J  616;  6  Cyc.  609.  The 
extent  of  lighting  required  under  the  law  at 
any  particular  station  must  depend  upon  the 
amount  and  nature  of  the  business  to  be 
transacted,  and  the  character,  situation,  and 
surroundings  of  the  station  with  reference 
to  tracks  and  other  physical  conditions  rea- 
sonably calculated  to  affect  the  security  of 
persons  in  the  proper  use  of  the  premises 
and  in  the  exercise  of  ordinary  care.  The 
adequacy  of  the  lighting  Is  ordinarily  a  ques- 
tion for  the  Jury  under  proper  Instruc- 
tions; and,  if  appellee's  Injury  was  the 
result  of  a  fall  from  the  unguarded  edge  of 
an  elevated  platform,  or  over  an  obstruc- 
tion in  his  path,  or  on  account  of  a  hole  in- 
to which  he  stepped  because  of  the  darkness. 


Digitized  by 


Google 


S24 


8i  NORTHEASTERN  RBPORTBB. 


(Ind. 


the  general  verdict  of  the  Jury  finding,  in 
effect,  that  appellant's  premises  were  Insuffi- 
ciently lighted,  and  that  appellee  had  used 
ordinary  care  toe  his  own  safety,  would 
doubtless  be  conclnslve.  Bnt  the  manner  and 
clrcnmstanoes  of  this  accident  are  so  un- 
usual that,  accepting  as  true  the  statement 
of  facts  most  favorable  to  appellee,  but  one 
conclusion  can  be  reasonably  drawn  there- 
from by  impartial  minds,  and  that  is  that 
be  was  not  in  the  exercise  of  ordinary  care 
for  his  own  safety  when' injured. 

Conceding  that  appellant  did  not  perform 
the  fall  measure  of  Its  duty  to  the  traveling 
public  in  the  matter  of  supplying  lights  for 
its  premises  and  taking  conditions  as  they 
were,  we  are  clearly  of  opinion  that  appel- 
lee's injury  must  be  attributed,  in  part  at 
least,  to  bis  lack  of  attention  and  Indifference 
to  his  surroundings.  He  was  a  stranger,  and 
unacquainted  with  the  station  grounds,  but 
he  did  not  disclose  that  fact  or  seek  informa- 
tion. The  station  platform  was  low,  12  feet 
wide  and  110  feet  lo>ng,  situated  between 
the  waiting  room  and  the  main  track  In  such 
a  position  as  to  require  appellee  to  pass 
over  it  In  going  to  his  train  and  to  expose 
him  to  no  danger.  The  agent  walked  ahead 
with  a  white  lantern,  and  called  out,  "Come 
np  this  way,"  In  a  tone  of  voice  which  all 
heard.  Appellee,  falling  behind  the  other 
passengers,  says  that  he  did  not  see  the  lan- 
tern and  misunderstood  the  direction  whence 
the  voice  came,  but  this  mistake  was  his, 
and  he  must  bear  the  consequence.  He  was 
told  that  his  train  was  coming,  and,  going 
outside,  be  saw  the  headlight  when  prob- 
ably 200  or  SCO  feet  away.  He  traveled  25 
or  80  feet  In  a  northwesterly  direction  half 
facing  the  approaching  train,  and  looked  at 
the  light  again  when  It  was  10  or  12  feet 
distant  He  erroneously  thought  the  train 
had  stopped,  and  attempted  to  cross  the  main 
track  directly  In  front  of  the  engine.  His 
ignorance  of  the  premises,  the  absence  of 
general  lighting  and  the  attendant  darkness 
imposed  upon  him  the  duty  of  exercising 
greater  vigil  for  his  own  safety.  The  ab- 
sence of  platform  lights  was  not  the  sole 
touse  of  the  accident,  since  the  instrument 
with  which  he  collided  was  distinctly  visible 
at  all  times.  He  knew  where  the  engine  was, 
and  Its  powerful  headlight  so  lighted  up  his 
path  as  to  enable  him  to  know  when  he  step- 
ped upon  the  main  track,  and  to  see  and  dis- 
tinguish the  rails  and  ties,  and  to  enable  the 
engineer  to  see  him.  Appellee  was  a  man  of 
mature  years  and  In  full  possession  of  his 
faculties,  and  it  could  hardly  be  antlclpat- 
'ed  that  such  a  person  either  In  the  daytime 
or  at  nigbt  would  pass  over  the  platform  and 
walk  Immediately  In  front  of  the  train  which 
he  desired  to  board.  An  affirmance  of  a  re- 
covery upon  these  facts  would  relieve  and 
excuse  passengers  of  any  concern  and  care  for 
their  own  safety,  and  would  exa6t  of  the  car- 
rier, not  only  the  highest  possible  care,  but 
an  absolute   Insurance  of   the  security,   of 


persons  rlgjitfully  upon  Its  premises.  Our 
conclusion  Is  that  appellee  Is  shown  by  the 
evidence  to  have  been  guilty  of  eontrlbutory 
negligence,  which  precludes  a  recovery.  Wa- 
bash, etc.,  K.  Co.  V.  Keister,  163  Ind.  609, 
67  N.  B.  521 ;  Smith  v.  Wabash,  etc.,  R.  Co., 
141  Ind.  92,  40  N.  B.  270;  Cincinnati,  etc., 
R.  Co.  V.  Howaid,  124  Ind.  280,  24  N.  B. 
892,  8  li.  R.  A.  603,  19  Am.  St  Rep.  96; 
Chicago,  etc.,  R.  Co.  v.  Hedges,  118  Ind.  5, 
20  N.  E.  530;  Ohio,  etc.,  R.  Co.,  v.  Hill,  117 
Ind.  56,  18  N.  E.  461 ;  Indiana,  etc.,  R.  Co. 
V.  Greene,  106  Ind.  270,  6  N.  B.  603,  55  Am. 
Rep.  736;  Chicago,  etc.,  R.  Co.  v.  Hedges, 
106  Ind.  898,  7  N.  E.  801;  Cincinnati,  etc.. 
R.  Co.  V.  Butler,  103  Ind.  31,  2  N.  B.  138; 
Bellefountaine,  etc.,  R.  Co.  v.  Hunter,  33 
Ind.  835,  6  Am.  Rep.  201 ;  Bancroft  v.  Bos- 
ton, etc.,  R.  Co.,  07  Mass.  275;  Young  v. 
Old  Colony  R.  Co.,  156  Mass.  178,  80  N.  B. 
660;  Judge  v.  Elklns  et  al.,  183  Mass.  230, 
66  N.  B.  708;  Adams  v.  Gulf,  C.  &  S.  P. 
Ry.  Co.  (Tex.  Olv.  App.)  105  S.  W.  526; 
Weeks  v.  New  Orleans,  etc.,  R.  Co.,  40  La. 
Ann.  800,  5  South.  72,  8  Am.  St  Rep.  660. 

We  have  considered  appellant's  motion  for 
judgment  upon  the  answers  of  the  Jury  to 
special  interrogatories,  notwithstanding  the 
general  verdict  but  are  of  opinion  that  such 
answers  are  not  sufficiently  full  and  con^ 
elusive  to  overthrow  the  general  verdict  and 
therefore  have  determined  the  appeal  upon 
the  evidence. 

The  Judgment  Is  reversed,  with  directions 
to  sostahi  appellant's  motion  for  a  new  trIaL 


a70  Ind.  47S) 
STATE  V.  SUTTON.    (No.  21,186.) 

(Supreme  Court  of  Indiana.     May  26,  1908.) 

1.  Rescue— Affidavits— Custody— SHEBiFni. 

Under  section  2400,  Bums'  Ann.  St  1008, 
providing  that  whoever,  not  being  a  person  hav- 
ing the  lawful  custody  of  any  prisoner  charged 
with  or  convicted  of  a  felony,  gball  aid  in  or  ac- 
complish the  escape  of  such  prisoner^  shall,  on 
conviction  be  punished,  etc.,  an  affidavit  for 
aiding  the  escape  of  a  prisoner  in  custody  of  a 
deputy  sheriff,  which  alleges  that  aocusea  drew 
a  gun  on  the  deputy  and  attempted  to  shoot 
him  therewith,  and  held  and  struck  a  third  per- 
son, who  was  assisting  the  deputy,  whereby  the 
prisoner  escaped,  is  sufficient  as  against  a  mo- 
tion to  quash,  though  it  does  not  aver  that  ac- 
cused knew  that  the  prisoner  was  in  custody, 
since  by  averring  specific  acts  which  were  in 
themselves  unlawful,  by  which  the  escape  was 
made  possible,  the  rule  that  knowledge  of  cus- 
tody must  be  averred,  so  that  an  innocent  aiding 
may  not  lie  punished,  was  obviated. 

2.  Bbcapb— "Rescuk"— "Pbison    BaEAKiNa" 
— Definitions. 

An  escape  is  where  one  who  is  under  ar- 
rest gains  bis  liberty  before  he  is  delivered  by 
due  course  of  law.  and  where  an  escape  from 
confinement  is  eifected  by  the  prisoner  with 
force,  it  is  called  a  "prison  breaking,"  and  where 
it  is  effected  by  others  with  force,  it  is  known  as 
a  "rescue." 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  19,  Escape,  8  1 ;  vol.  42,  Rescue,  S  1. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  24C0,  24C3;  vol.  6,  p.  5366;  voL  7, 
pp.  6139.  6140.] 
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8.  RiacnB^-SrATOTOBT  Pbovibiohs. 

Section  2400,  Burns'  Ann.  St.  1908,  provid- 
tag  that  whoever,  not  being  a  person  havinR  the 
lawful  custody  or  any  prisoner  charged  with  or 
convicted  of  a  felony,  shall  aid  in  or  accomplish 
the  escape  of  such  prisoner,  shall,  on  convicdon, 
■be  punished,  etc.,  includes  cases  where  the  ac- 
cused with  force  aids  or  accomplishes  the  escape 
of  a  prisoner,  charged  with  or  convicted  of  a 
felony,  under  such  circumstances  as  would  be  a 
rescue  at  common  law. 

[Ed.  Note.— For  cases  in  point,  ^ee  Cent  Dig. 
Tol.  42,  Rescue,  $  1.] 

4.  Same— Affidavits— SuFFiciENCT  —  Depu- 
ty ^HEBiFFs— Public  Uecobds. 

Since,  by  Barns'  Ann.  St.  1901,  $|  7533- 
7535,  T584,  75S5,  7945,  7947.  the  appointmpnt 
of  a  deputy  sheriff  is  authorized,  who  is  given 
all  the  powers  of  a  sheriff,  and  it  is  requiri^d 
that  the  oath  of  office  shall  be  certified  on  the 
certificate  of  any  officer  or  depoty,  and  a  certi- 
fied copy  thereof  given  to  such  officer  or  deputy, 
the  secind  clause  of  section  7530.  Burns'  Ai-n. 
St.  1001.  requiring  a  deputy  sheriff  to  deposit 
snch  certified  copy  in  the  county  clerk's  oCice. 
makes  the  appointment  of  a  deputy  sheriff  of 
public  record ;  and  hence  an  affidavit  for  aiding 
the  escape  of  a  prisoner  in  the  custody  of  a 
deputy  sheriff  is  sufficient  as  against  a  motion 
to  quash,  under  section  2400,  Burns'  Ann.  St. 
1908,  providing  that  whoever,  not  being  a  per- 
son having  the  lawful  custody  of  any  prisoner 
charged  with  or  convicted  of  a  felony,  shall  aid 
in  or  accomplish  the  escape  of  such  prisoner 
shall,  on  conviction,  be  punished,  etc..  tliougli  it 
does  not  allege  that  the  accused  bad  knowledge 
that  the  prisoner  was  under  arrest  for  a  fel- 
ony, as  required  where  the  prisoner  is  placed 
under  arrest  by  a  private  person. 

Appeal  fcom  Circuit  Court,  Jackson  Coun- 
ty; Jos.  H.  Sbea,  Judge. 

George  Sutton  was  cbarged  witb  aiding  tbe 
escape  of  a  prisoner.  From  a  jud;;ment  sus- 
taining a  motion  to  quash  the  affidavit,  and 
discharging  accused,  the  state  appeals.  Judg- 
ment reversed,  with  Instructions. 

James  Bingham,  E.  M.  White,  A.  O.  Ca- 
Tlns,  H.  M  Dowllng,  and  Oren  O.  Swalls,  for 
the  State.  Applewhite  &  Robertson,  for  ap- 
pellee. 

MONKS,  J.  Appellee  was  charged  by  affi- 
davit with  a  violation  of  section  2400,  Burns' 
Ann.  St.  1908  (section  2142,  Burns'  Ann.  St. 
Supp.  1905;  Acts  1905,  p.  700,  c.  169,  {  497), 
which  reads  as  follows:  "Whoever,  not  being 
a  person  having  the  lawful  custody  of  any 
prisoner  charged  with  or  convicted  of  a  fel- 
ony, shall  aid  in  or  accomplish  the  escape  of 
such  prisoner,  shall,  on  conviction,  be  impris- 
oned in  the  state  prison  not  less  than  two 
years  nor  more  than  twenty-one  years."  The 
court  sustained  appellee's  motion  to  quash 
the  affidavit  and  rendered  final  Judgment  dis- 
charging appellee.  The  state  insists  that  tbe 
court  erreil  in  sustaining  said  motion  to 
quash  the  affidavit.  Counsel  for  appellee  in- 
sist that  the  affidavit  was  Insufficient,  because 
it  did  not  allege  that  appellee  had  knowledge 
that  the  person  whom  he  aided  to  escape  was 
In  legal  custody. 

In  Commonwealth  v.  FUbum,  119  Mass. 
297,  cited  by  appellee  to  sustain  said  conten- 
tion, the  statute  provided  a  punishment  for 


any  person  who  ^aids  or  assists  a  prisoner  ia 
escaping,  or  attempting  to  escape  from  an 
officer  or  person  who  has  the  lawful  custody 
of  such  prisoner."  The  court  said,  at  page 
298:  "Construing  it  In  the  light  of  weU- 
known  principles  of  the  criminal  law,  there  is 
no  difficulty  in  ascertaining  the  intention  of 
the  Legislature.  But  the  language  used  does 
not,  ex  vi  termini,  describe  all  the  ingredients 
of  the  offense  Intended  to  be  punished,  with 
the  certainty  required  in  criminal  pleading. 
An  indictment  under  it,  therefore,  must  al- 
lege all  the  facts  necessary  to  bring  tbe  case 
within  the  Intent  and  meaning  of  the  statute. 
Commonwealth  v.  Barrett,  108  Mass.  302,  and 
cases  cited.  By  the  literal  construction  of 
tbe  statute  any  person  who  should  do  any 
act,  however  Innocent,  the  effect  of  which 
was  to  aid  a  prisoner  in  escaping,  would  be 
subject  to  its  penalty.  For  instance,  if  a 
prisoner  should  escape,  and  a  person  driving 
in  the  street  should  Innocently  give  him  a 
ride,  or  If  a  person  should  Innocently  receive 
him  in  bis  house,  and  thus  enable  him  to 
elude  tbe  fresh  pursuit  of  the  officer,  such 
persons  would,  within  the  literal  terms  of  the 
statute,  aid  the  prisoner  in  escaping.  But  it 
cannot  be  presumed  that  the  Legislature  in- 
tended to  subject  such  persons  to  its  penalty, 
and  thus  punish  them  for  innocent  acts  done 
without  any  criminal  intent  In  such  a  case, 
if  the  act  was  done  without  any  knowledge 
that  the  person  aided  was  an  escaping  prla- 
oner,  it  would  be  innocent,  and  not  punish- 
able, but  If  done  with  such  knowledge,  would 
be  criminal  and  within  tbe  statute:  Tbe  in- 
dictment should  allege  the  acts  0one  by  the 
defendants. "  If  they  are  unlawful  In  their 
nature,  such  as  an  assault  upon  or  forcible 
obstruction  of  the  officer,  it  may  not  be  nec- 
essary to  allege  knowledge  of  the  defendants 
that  the  prisoner  was  in  custody.  But  if 
ttaey  are  In  their  nature  innocent,  and  are 
only  made  criminal  by  a  knowledge  that  the 
prisoner  was  escaping,  such  knowledge  should 
be  alleged."  The  other  cases,  cited  by  appel- 
lee on  this  point,  cite  and  follow  Common- 
wealth V.  Filburn,  supra.  In  State  v.  Law- 
rence, 43  Kan.  125,  23  Pac.  157,  also  cited  by 
appellee,  it  was  not  alleged  that  the  accused 
had  knowledge  that  the  prisoner  was  In  legal 
custody,  nor  were  tbe  acts  done  wbich  aided 
tbe  prisoner  to  escape  set  out.  Tbe  court 
said  at  pages  128,  129  of  43  ICan.,  page  158 
of  23  Pac. :  "If  the  acts  done  by  way  of  as- 
sistance were  alleged,  as  they  should  be,  they 
might  be  of  such  a  character  that  guilty 
knowledge  would  necessarily  be  inferred,  and 
an  express  allegation  of  such  knowledge 
might  not  be  essential.  For  instance,  if  the 
defendant  had  furnished  a  prisoner  couflned 
In  the  Jail  instruments  which  could  only 
have  been  intended  to  facilitate  an  escape, 
or  had  forcibly  assaulted  or  obstructed  an 
officer  who  had  a  prisoner  in  charge,  an  ex- 
press allegation  of  knowledge  that  the  pris- 
oner was  in  legal  custody  might  not  be  neces- 
sary; but  where  the  acts  done  are  in  their 
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nature  Innocent,  such  knowledge  should  be 
Btated." 

It  suflSclently  appears  from  affidaTlt  tbat 
the  prisoner,  Cicero  Sutton,  was  In  tbe  law- 
ful custody  of  Tan  Robertson,  the  deputy 
sberlfT  of  said  county,  on  a  warrant  Issued  by 
the  clerk  of  the  circuit  court  on  an  Indict- 
ment for  petit  larceny,  a  felony,  after  which 
it  Is  alleged  that  appellee  "did  then  and  there 
feloniously,  willfully,  unlawfully,  and  for- 
cibly aid  in  and  accomplish  the  escape  of 
said  Cicero  Sutton,  by  then  and  there  unlaw- 
fully and  feloniously  drawing  and  pointing 
a  shotgun  on  and  at  said  Van  Robertson,  and 
attempting  to  shoot  him  with  said  gun,  and 
by  holding  and  striking  one  Gerry  Preggy, 
who  was  then  and  there  attempting  to  assist 
said  Van  Robertson  in  restraining  and  keep- 
ing said  Cicero  Sutton  in  said  custody."  It 
win  be  observed  that  the  acts  done  by  appel- 
lee In  aiding  and  accomplishing  the  escape  of 
said  prisoner  were  set  out  In  the  affidavit, 
and  that  they  were  unlawful,  and  not  inno- 
cent, in  their  nature.  'It  is  clear,  therefore, 
that  the  rule  declared  in  Commonwealth  t. 
Fllbum,  supra,  and  State  y.  Lawrence,  supra, 
does  not  apply  to  this  case.  "An  escape  is 
where  one  who  is  under  arrest  gains  his  lib- 
erty before  he  Is  delivered  by  due  course  of 
law.  Where  an  escape  from  confinement  is 
effected  by  tbe  prisoner  with  force,  it  is  call- 
ed a  'prison  breaking';  and  where  it  is  ef- 
fected by  others  with  force,  it  is  known  as 
a  'rescue.'"  GiUett,  Crim.  Law  (2d  Ed.)  I 
428. 

It  is  sAld  in  1  Russell  on  Crimea  (6th  Ed.) 
p.  888:  "An  escape  is  where  one  who  is  ar- 
rested gains  his  liberty  before  he  is  delivered 
by  the  course  of  the  law.  And  it  may  be  by 
the  party  himself,  either  without  force  before 
he  is  put  in  hold,  or  with  force  after  he  Is  re- 
strained of  his  liberty;  or  it  may  be  by  oth- 
ers, and  this,  also,  either  without  force,  by 
their  permission  or  negligence,  or  with  force, 
by  the  rescuing  of  the  party  from  custody. 
Where  the  liberation  of  the  party  is  effected, 
either  by  himself  or  others,  without  force,  it 
is  more  properly  called  an  'escape' ;  where  It 
is  effected  by  the  party  himself  with  force, 
it  is  called  'prison  breaking' ;  and  where  it  is 
effected  by  others  with  force,  it  is  commonly 
called  a  'rescue.' "  It  is  evident  that  section 
2400,  supra,  upon  which  this  prosecution. is 
based,  includes  cases  where  tbe  accused  with 
force  aids  or  accomplishes  the  escape  of  a 
prisoner,  charged  with  or  convicted  of  a  fel- 
ony, under  such  circumstances  as  would  be  "a 
rescue"  at  common  law.  It  is  said  in  1  Hale, 
Pleas  of  Crown  (1st  Am.  Ed.)  p.  606:  "Again, 
to  make  a  rescue  felony,  the  party  rescued 
must  be  under  custody  for  felony  or  suspicion 
of  felony,  and  It  is  all  one,  whether  he  be  in 
custody  for  that  account  by  a  private  person, 
or  by  an  officer,  or  warrant  of  a  Justice ;  for, 
where  the  arrest  of  a  felon  is  lawful,  the 
rescue  of  him  is  a  felony.  It  seems  that  It  is 
necessary  tbat  he  should  have  knowledge  that 
the  person  Is  under  arrest  for  felony,  if  he  be 


in  the  custody  of  a  private  person.  But  If  he 
be  in  the  custody  of  an  officer,  as  constable 
or  sheriff,  there,  at  his  peril,  be  Is  to  take  no- 
tice of  it;  and  so  it  Is  If  there  be  felons  in  a 
prifion,  and  A.,  not  knowing  it,  breaks  the 
prison,  and  lets  out  the  prisoners,  though  he 
knew  not  that  tbere  were  felons  there,  it  is 
felony,  and  if  traitors  were  there,  it  is  trea- 
son, P.  16  Car.  1  Croke,  p^  683;  Benstead's 
Case  per  omnes  Justiclarlos."  The  following 
authorities  declare  the  same  rule:  Bacon's 
Abrldg.  (Bouvier  Ed.)  pp.  682,  683;  1  Rus- 
sell on  Crimes  (6th  Ed.)  9(H;  2  Rok^oe'8 
Crim.  Evid.  (8tb  Ed.)  1142  (•920) ;  2  Chltty, 
Crim.  Law  (4th  Am.  Ed.)  182,  note;  2  Wharton, 
Crim.  Law  (10th  Ed.)  {  1680;  2  Bishop,  Crim. 
Law,  {  1091;  2  Archbold,  Crim.  Prac.  &  PI. 
(8tb  Ed.)  p.  1871;  Stephen's  Digest  Crlm. 
Law,  art  145;  Clark  &  Marshall,  Law  of 
Crimes  (2d  Ed.)  {  437 ;  11  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  306 ;  State  r.  Porter,  26  Mo. 
201. 

Counsel  for  appellee  insist,  however,  that 
tbe  affidavit  charged  that  the  prisoner  was 
in  the  custody  of  tbe  deputy  sheriff,  and  tbat 
this  is  not  the  same  as  an  allegation  that 
said  prisoner  was  in  the  custody  of  the  sher- 
iff, because  tbere  is  no  law  for  making  a 
public  record  of  the  appointment  of  deputy 
sheriff.  Section  7584,  7947,  Bums'  Ann.  St. 
1901  (sections  5568,  6870,  Rev.  St.  1881),  ex- 
pressly authorize  sheriffs  to  appoint  deputies, 
and  section  7945,  Burns'  Ann.  St  1901  (sec- 
tion 5868,  Rev.  St  1881),  authorizes  deputies 
to  "execute  all  process."  Section  7685,  Bums' 
Ann.  St  1901  (section  5569,  Rev.  St  1881), 
provides  that:  "Such  deputies  shall  take  the 
oath  required  of  their  principals,  and  may 
perform  all  the  official  duties  of  such  prin- 
cipals, being  subject  to  tbe  same  regulations 
and  penalties."  Section  7633,  Bums'  Ann. 
St  1901  (section  5619,  Rev.  St  1881),  requires 
that  every  "officer  and  every  deputy  before 
entering  upon  his  official  duties  shall  take 
an  oath  of  office,"  and  sections  7534,  7535, 
Bums'  Ann.  St  1901  (sections  5520,  5521, 
Rev.  St  1881),  require  that  such  oatti,  ex- 
cept that  taken  by  the  Governor,  Lieutenant 
Governor,  and  meml>ers  of  the  General  As- 
sembly, shall  be  Indorsed  on  tbe  commission 
or  certificate  of  such  officer  or  deputy,  and 
signed  by'  him,  and  certified  to  by  the  offi- 
cer before  whom  the  same  was  taken,  who 
shall  also  deliver  to  such  person  a  certified 
copy  thereof.  The  second  clause  of  section 
7536,  Burns'  Ann.  St  1901  (section  6522,  Rev. 
St  1881),  requires  that  deputy  sheriffs  shall 
deposit  such  certified  copy  in  the  "clerk's 
office  of  the  county."  The  filing  of  such 
certified  copy  makes  the  same  a  part  of  the 
files  and  records  of  the  clerk's  office,  from 
which  it  may  be  ascertained  and  known  who 
are  the  deputy  sheriffs  of  such  county.  This 
makes  the  appointment  of  a  deputy,  sheriff 
a  matter  of  public  record.  It  is  not  neces- 
sary, therefore,  to  determine  whether  or  not 
said  affidavit  would  be  sufficient  if  there  were 
no  law  for  making  a  public  record  of  the 
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appolntmsnt  of  depntr  sheriffs.  In  People 
T.  Murray,  67  Mich.  396,  24  N.  W.  lia  the 
respondents  were  charged  and  convicted  for 
aiding  a  prisoner  to  'escape,  who  was  arrest- 
ed and  alleged  to  have  been  In  the  lawful 
custody  of  the  chief  of  police  on  a  warrant 
Issued,  etc.  The  Information  did  not  in  ex- 
press terms  allege  that  the  respondents  knew 
of  the  arrest  of  the  party  charged,  or  that 
she  was  in  custody,  or  that  the  respondents 
did  the  criminal  act  with  Intent  to  aid  her 
to  escape.  It  was  claimed  by  counsel  for 
respondents  that  these  things  should  be  aver- 
red in  the  information,  and  without  such 
averment  it  was  fatally  defective.  The  court 
said,  at  page  397  of  57  Mich.,  page  118  of 
24  N.  W.:  "We  do  not  agree  with  counsel 
upon  this  point  The  statute  says:  'Kvery 
person  who  shall  aid  or  assist  any  prisoner 
in  escaping  or  attempting  to  escape  from  any 
officer  or  person  who  shall  have  the  lawful 
custody  of  such  prisoner,  shall  be  punished 
by  Impriaonment  in  the  county  jail  not  more 
than  one  year,  or  by  fine  not  exceeding  $500.' 
How.  Ann.  St  (  9246.  The  offense  contained 
in  the  Information  Is  charged  substantially 
in  the  language  of  the  statute,  and  when  this 
Is  done,  accompanied  by  a  statement  of  the 
facts  out  of  which  the  offense  arose,  we  thlnlc 
the  information  should  be  sufficient" 

In  this  case  the  offense  was  charged  8ul>- 
•tantially  in  the  language  of  the  statute,  and 
the  facts  out  of  which  tlie  offense  arose,  and 
tlie  acts  done  bj  the  appellee  to  accomplish 
the  escape,  were  also  alleged  in  the  affidavit 
This,  we  think,  made  the  affidavit  sufficient 
As  was  said  in  the  case  last  cited,  at  page 
397  of  57  Mich.,  page  118  of  24  N.  W. :  "Any 
other  thing  necessary  to  be  proved.  In  order 
to  convict,  although  not  stated  in  express 
language  In  the  Information,  must  be  regard- 
ed as  necessarily  implied,  and  we  do  not 
think  the  information  objectionable  upon  this 
ground."  In  Stewart  v.  State,  111  Ind.  554, 
13  N.  E.  59,  decided  in  1887,  appellant  was 
charged  with  a  violation  of  section  2029, 
Rev.  St  1881,  the  same  being  in  the  exact 
language  of  [section  2400  (497),  supra,  and 
the  court,  at  page  556,  said,  concerning  the 
sufficiency  of  the  indictment:  "From  the 
language  used  in  the  indictment  in  this  case 
It  is  clear,  we  think,  that  appellants  are 
therein  charged  with  the  felony  defined  in 
section  2029,  above  quoted,  almost  In  the  ex- 
act terms  of  the  statute;  and  this,  under 
our  decisions,  makes  the  indictment  sufficient 
to  withstand  the  motion  to  quash  It  Bit- 
ter V.  State,  111  Ind.  324,  12  N.  B.  501,  and 
cases  cited;  Trout  ▼.  State,  111  Ind.  499,  12 
N.  B.  1005." 

The  court  erred  in  Sustaining  appellee's 
motion  to  quash  the  affidavit 

Judgment  reversed,  with  instructions  to 
overrule  the  motion  to  quash  the  affidavit, 
and  for  further  proceedings  not  inconsistent 
with  tbla  opinion. 


cm  Ind.  452) 
HAMMOND  T.  CLINB  et  al.  (No.  21.090.) 
(Supreme  Court  of  Indiana.     May  26,  190&) 

1.  Pabties— CAPAcrTT  TO  S0B  —  Objbotiom— 
Mode  oi"  Taking— Demurber—Rbcei vers. 

In  an  action  by  a  receiver  of  an  insolvent 
corporation  to  recover  on  the  statutory  liability 
of  stockholders,  a  demurrer  to  the  complaint 
raised  the  question  of  the  right  of  plaintiff  to 
maintain  the  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Parties,  |  118.] 

2.  Rbceivebs— Capacitt  to  Sub— Effect  o» 
Leave  or  Ooubt. 

Even  though  the  court  authorized  the  re- 
ceiver of  an  insolvent  corporation  to  brini;  an 
action  on  the  individual  liability  of  the  stock- 
holders, the  order  of  the  court  will  not  give 
f>laintiff  the  right  to  maintain  the  action,  if  the 
aw  does  not  authorize  the  court  to  make  such 
order. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Receivers,  {§  195,  329i&.] 

5.  COBPOKATIONB  —  INSOLVENCT  AND   RECEIV- 

EB»— Powers. 

A  receiver  of  a  corporation  takes  all  the 
property  for  the  benefit  of  creditors,  but  takes 
only  what  belongs  to  the  corporation,  except 
that  in  certain  cases,  when  the  corporation  is 
estopped  by  its  fraud,  he  takes  the  right  to 
prosecute  an  action  for  the  avoidance  of  the 
transaction  for  the  use  of  the  general  creditors; 
but  Otherwise  he  stands  in  the  shoes  of  the  cor- 
poration and  may  only  administer  its  assets. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  S|  2258-2256.] 

4.  Sams^Actions  bt  Receives— Acnons  on 
Stockholdebs'  Statutory  Liabilitt. 
A  statutory  liability  uf  the  stockholders 
of  a  corporation  was  created  for  the  exclusive 
benefit  of  creditors,  and  is  not  an  asset  of  the 
corporation,  and  the  latter  cannot  release  it  or 
assign  it  for  the  benefit  of  creditors,  it  being 
a  collateral  liability  assumed  by  the  stockhold- 
ers to  the  creditors,  and  not  to  the  corporation ; 
and  therefore  the  receiver  of  an  insolvent  cor- 
poration, in  the  alisence  of  statutory  authority, 
may  not  enforce  such  statutory  liability  against 
stockholders  for  the  benefit  of  creditors. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
Tol.  12,  Corporations,  §|  2280,  2280^.] 

6.  CoBPORATiONS— Plainttffs— Suit  bt  Ons 
FOR  Interested  Parties — Suit  by  Receives 
FOB  Corporate  Creditors. 

An  action  by  the  receiver  of  an  insolvent 
corporation  against  stockholders  thereof  on  their 
statutory  liability  for  the  debts  of  the  corpora- 
tion is  not  an  action  by  one  creditor  for  nu- 
merous creditors,  so  as  to  come  within  Burns' 
Ann.  St.  1001,  f  270,  providing  that  those  united 
in  interest  must  lie  joined  as  plaintiCEs,  and, 
when  numerous,  one  may  sue  for  the  benefit  of 
all. 

Appeal  from  Circuit  Court,  Hancock  C!oun- 
ty;  R.  Ik  Mason,  Judge. 

Action  by  Walter  H.  Hammond,  receiver, 
against  David  Cllne  and  others.  From  a 
Judgment  sustaining  a  demurrer  to  the  com- 
plaint, complainant  appeals.    Affirmed. 

Wm.  J.  Whinery,  for  appellant  Howe  it 
Batcbelor,  for  appellees. 

HADLB7,  J.  Appellant,  as  receiver  of  the 
Equitable  Insurance  (Company  of  Indiana,  an 
insolvent  corporation  organized  nnder  a  spe- 
cial charter  granted  In  January,  1850,  and 
which,  as  claimed,  has  existed  and  done  busi- 
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nefls  to  the  present  time  under  varlons  corpo- 
rate names,  brought  this  suit  against  appel- 
lees to  enforce  a  liability  which,  it  Is  alleged, 
accrued  against  them  as  stockholders  by  vir- 
tue  of  section  11  of  the  charter  act,  express- 
ed  in  these  words:  "The  stockholders  of  said 
company  shall  be  liable  in  their  individual 
capacity  to  pay  all  contracts  by  it  made, 
which  shall  not  be  paid  by  it  in  its  corporate 
capacity;  and  the  Legislature  reserves  the 
right  to  alter,  amend  or  repeal  this  charter 
when  the  company  shall  violate  any  of  its 
provisions,  or  so  use  Its  powers  as  to  l>ecome 
oppressive  to  the  citizens  of  this  state."  The 
complaint  is  long,  and  challenged  hy  a  demur- 
rer thereto  for  insufBclency  of  facts,  which 
leads  to  many  important  questions;  but  the 
conclusion  at  which  we  have  arrived,  from 
a  consideration  of  the  initial  one,  renders  it 
unnecessary  and  unprofitable  to  set  out  the 
complaint  fui'ther  than  already  suggested. 
The  demurrer  was  sustained,  and,  the  plain- 
tiff refusing  to  amend.  Judgment  was  render- 
'  ed  against  him  on  the  demurrer,  from  which 
he  appeals. 

The  question  for  decision  may  l>e  stated 
thus:  Can  a  receiver,  in  the  absence  of  stat- 
utory authority,  maintain  an  action  against 
stockholders  of  an  insolvent  corporation  to 
enforce  a  statutory  liability  for  the  benefit  of 
creditors?  The  demurrer  calls  in  question 
the  right  of  the  plaintiff  to  maintain  the  ac- 
Uon.  Bank  t.  McGettigan,  152  Ind.  582,  586, 
52  N.  E.  703,  71  Am.  St.  Rep.  345;  Farris  v. 
Jonea,  112  Ind.  498, 14  N.  E.  484.  It  is  alleg- 
ed In  the  coiuplaliit  that  the  plalntifT  receiver 
was  apijolnted  In  an  ordinary  creditors'  suit 
against  the  corporation  for  insolvency;  that 
there  were  400  creditors  of  the  corporation, 
and  its  Indebtedness  $250,000,  its  assets  less 
than  $20,000,  and  at  the  time  of  appointment 
the  receiver  was  ordered  and  fully  authorized 
to  bring  this  suit  In  passing  it  may  be  re- 
marked here  that  the  court's  order  to  bring 
the  suit  will  not  strengthen  the  plaintitC's 
right  to  maintain  it.  If  the  law  does  not  au- 
thorize the  court  to  make  such  order.  There 
is  no  statutory  warrant  for  this  suit,  and 
none  is  claimed.  A  receiver,  under  his  ap- 
pointment, takes  over  all  the  property  of  the 
corporation  for  the  benefit  of  its  creditors. 
He  takes  over  nothing  but  what  belongs  to 
the  corporation,  except,  in  certain  cases, 
where  the  corporation  is  estopped  by  its 
fraud,  he  takes  the  right  to  prosecute  an  ac- 
tion for  an  avoidance  of  the  transaction  for 
the  use  of  the  general  creditors.  In  all  things 
else  he  stands  in  the  shoes  of  the  corporation 
to  administer  its  assets.  His  trust  embraces 
only  the  assets  of  the  corix>ratlon.  It  does 
not  include  anything  the  corporation  never 
had. 

A  statutory  liability,  sncb  as  we  are  consid- 
ering, is  not  an  asset  of  the  corporation.  It 
was  created  for  the  exclusive  benefit  of  the 
creditors.  The  corporation  has  no  right  in  or 
power  over  it    The  corporation  cannot  re- 


lease it,  nor  can  it  assess  or  assign  tt  for 
the  benefit  of  creditors.  It  is  a  credit,  or  pe- 
cuniary resource,  that  accrues  to  the  corpo- 
rate creditors  by  operation  of  law.  It  in  a 
collateral  or  secondary  liability,  assumed  by 
the  stockholders  to  the  creditors,  and  not  to 
the  corporiition.  It  is  therefore  held  by  an 
unbroken  line  of  decisions  in  this  state  that, 
in  the  absence  of  statutory  authority,  the  lia- 
bility of  stockholders  created  by  statute  is  not 
a  property  right  of  the  corporation,  and  can- 
not be  enforced  by  the  receiver  of  an  insolv- 
ent corporation  for  the  l)enefit  of  the  cred- 
itors. Runner,  Assignee,  v.  Dwigglns,  147 
Ind.  288,  46  N.  B.  580,  36  L.  R.  A.  645,  and 
authorities  cited;  Wallace,  Receiver,  v.  Mii- 
llgan.  Assignee,  110  Ind.  498,  11  N.  E.  599; 
Gainey  v.  Gilson,  149  Ind.  58,  48  N.  E.  633. 
See,  also.  Hale  v.  Allinson,  188  U.  S.  56,  23 
Sup.  Ct  244,  47  I/.  Ed.  380;  Evans  T.  Nellls, 
187  U.  S.  271,  23  Sup.  Ot  T4,  47  L.  Ed.  173; 
Hancock  Nat  Bank  ▼.  Ellis,  172  Mass.  3»,  51 
N.  E.  207,  42  li.  R.  A.  396,  70  Am.  St  Rep. 
232;  Colton  v.  Mayer,  90  Md.  711,  45  Atl. 
874,  47  L.  R.  A.  617,  78  Am.  St  Rep.  456; 
McLaughlin  v.  Kimball,  20  Utah,  254,  58  Pac. 
685,  77  Am.  St  Rep.  908;  Wlncock  v.  Turpln, 
96  111.  135;  Farnsworth  v.  Wilson,  91  N.  Y. 
308;  Brown  v.  Trail  (C.  C.)  89  Fed.  641;  3 
Thompson  on  C!orp.  fS  3560,  3561;  Cook  on 
Stockholders,  g  218 ;  2  Beach  on  Corp.  §  716. 
This  case  belongs  to  the  above  class. 

It  does  not,  as  maintained  by  appellant, 
come  within  the  operation  of  section  270, 
Burns'  Ann.  St  1901,  which  provides  that 
those  united  in  interest  must  be  Joined  as 
plaintiffs,  and  when  numerous  one  may  sue 
for  the  benefit  of  ail.  This  is  not  an  action 
by  one  creditor  for  numerous  creditors.  We 
think  the  demurrer  was  rightly  sustained. 

Judgment  affirmed. 


OHO  Ind.  468) 

NORTHERN  INDIANA  LAND  CO.  et  aL  t. 
TYLER  et  al.     (No.  21,062.) 

(Supreme  Court  of  Indiana.    May  26,  1908.) 

1.  Drains— Retpost  of  Couuissionebs  —  Eis- 

CEPT10N8— SuFnCIENCY. 

In  drainage  proceedini^s,  even  though  the 
commisiRioners  did  not  file  their  preliminary  re- 
port within  the  time  directed  by  the  court  an 
objection  that  such  report  "is  not  according  to 
law"  is  not  sufficiently  specific  to  present  on 
appeal  any  question  concerning  the  report  as 
such  an  oojection  would  not  be  sufficient  as  a 
renionstrance  to  a  final  report  under  Acts  1905, 
p.  401,  c.  157,  {  4,  providing  that  a  final  report 
may  be  objected  to  as  "not  made  according  to 
law." 

2.  Same— Time  of  Taking  Exceptionb— Mo- 
tion TO  Dismiss  ob  Strike  Out  Repobt. 

In  drainage  proceedings,  where  remonstra- 
tors'  exceptions  to  the  preliminary  report  of  the 
commissioners  went  to  the  merits  of  the  report; 
a  motion  thereafter  made  by  them  to  dismiss  or 
strike  out  said  report,  on  the  ground  that  it  was 
not  filed  within  the  time  directed  by  the  court 
came  too  late,  as  such  a  motion  mnst  be  made  at 
the  earliest  opportunity,  and  the  remonstrators 
had  recognized  the  validity  of  the  report  by  ot>- 
jecting  to  it  on  the  merits. 
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3.  Same— Evidence— Report  as  Prima  Facie 

.  Under  Acts  1905,  p.  458,  c.  157,  i  8.  provid- 
ing that  the  preliminary  report  of  drainage  com- 
missioners shall,  in  all  subseonent  proceedings, 
be  prima  facie  evidence  of  the  facts  stated  there- 
in, rcmonstrators  having  waived  their  right  to 
strike  ont  the  preliminary  report  of  the  <»>mmis- 
sioners  for  their  failure  to  file  same  within  the 
time  fixed  by  the  court,  they  thereby  waived  , 
any  right  to  object  to  its  admission  as  prima  fa-  j 
cie  evidence  of  the  facts  stated  therein  as  pro- 
vided by  the  statute,  and  its  introduction  in  evi- 
dence was  not  reversible  error. 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;  Cbas.  W.  Hanley,  Judge. 

Drainage  proceedings  by  WlUiam  H.  Ty- 
ler and  others,  In  which  the  Northern  In- 
diana Land  Company  and  others  filed  re- 
monstrances to,  and  moved  to  strike  out,  the 
preliminary  report  of  the  drainage  commlB- 
sloners.  The  court  overruled  the  motion  to 
stril^e  out,  and  found  against  the  remonstran- 
ces, and  referred  the  petition  back  to  the 
drainage  commissioners,  with  directions  to 
proceed  with  the  work.  From  the  order  re- 
ferring back  the  petition,  remonstrators  iy»- 
peal.    Affirmed. 

Foltz  &  Spitler,  Wm.  H.  Parkison,  and 
J.  R.  Blerma,  for  appellants.  Geo.  A.  Wil- 
liams, for  appellees. 

MONKS,  J.  This  appeal  Is  from  an  Inter- 
locutory order  referring  the  petition  back 
to  the  drainage  commissioners,  with  direc- 
tions to  proceed  with  the  work,  etc.,  made  by 
the  court  below  under  section  3  of  an  act 
concerning  drainage  approved  March  6,  1905 
(Acts  1005,  p.  458,  c.  157).  It  appears  from 
the  record  that  the  proceeding  was  brought 
under  said  act  In  the  court  below  for  the 
drainage  of  the  lands  described  In  the  peti- 
tion. Such  proceedings  were  had  In  said 
catise  that  the  court,  at  Its  September  term, 

1906,  referred  the  petition  to  the  drainage 
commlEsloners,  directing  them  to  meet  on 
November  14,  1906,  and  that  they  file  their 
preliminary  report  on  or  before  December 
3,  1906.  The  drainage  commissioners,  with- 
out asking  or  obtaining  any  order  of  the 
court  extending  the  time  on  March  18,  1907, 
after  the  close  of  the  February  term,  1907, 
filed  their  said  report  On  April  0,  1907, 
appellants  filed  separate  pleadings  in  said 
cause,  which  they  denominate  "remonstran- 
ces to  the  preliminary  report."    On  April  9, 

1907,  the  same  being  the  second  judicial  day 
of  the  April  term,  1907,  of  said  court,  appel- 
lants refiled  their  said  "remonstrances  to 
the  preliminary  report"  in  said  cause,  and 
said  "cause  was  set  for  trial  May  2,  1907." 
Afterwards,  on  May  2,  1907,  the  day  set  for 
trial,  appellants  again  refiled  said  "remon- 
strances to  the  preliminary  report,"  and 
they  also,  on  said  day,  filed  a  motion  to 
strike  out  said  preliminary  report,  for  the 
reason  "that  said  report  was  not  filed  on 
or  before  Decemljer  3,  190C,  as  required  by 
the  order  of  court,  but  was  filed  on  March 


18,  1907,  without  obtaining  any  order  of 
court  extending  the  time  for  the  filing  there- 
of." The  court  overruled  said  motion,  and 
the  case,  being  at  issue,  was  submitted  to  the 
court  for  trial,  and  the  court  found  "against 
all  said  remonstrances  on  file,"  and  found  af- 
firmatively as  to  the  third  and  fourth  Items 
of  said  preliminary  report  required  by  said 
section  3  of  said  act  of  1905  (Acts  1905,  pp. 
460,  461,  c.  157),  and  referred  the  petition 
back  to  the  drainage  commissioners,  with  di- 
rections to  proceed  with  the  work  and  make 
a  final  report  as  provided  In  section  4  of 
said  act. 

Appellants  Insist  "that  as  said  preliminary 
report  was  not  filed  within  the  time  ordered 
by  the  court  It  was  void,  and  the  court  err- 
ed In  overruling  the  motion  to  set  the  same 
aside" — citing  Murison  v.  Blake,  101  Ind. 
78;  LIpes  v.  Hand,  104  Ind.  603,  1  N.  B.  871. 
4  N.  E.  160;  Blake  v.  Quivey,  113  Ind.  124, 
14  N.  B.  916;  Claybaugh  v.  Baltimore,  etc., 
R.  Co.,  108  Ind.  262,  9  N.  B.  100.  It  was 
held  In  said  cases  cited  by  appellant,  under 
the  circuit  court  drainage  laws  of  18S1  and 
1883,  that  when  the  report  of  the  commission- 
ers Is  not  filed  within  the  time  fixed  by  the 
court,  and  no  extension  of  time  is  asked  for 
or  other  action  taken,  the  petition  may  be 
dismissed  on  motion  of  the  party  affected. 
It  is  also  held,  however.  In  Blake  v.  Quivey, 
supra,  that  such  motion  "must  be  made  at 
the  earliest  opportunity,"  and  that  the  same 
"comes  too  late  after  the  party  has  appear- 
ed and  filed  a  remonstrance  thereto,  or  ask- 
ed leave  to  do  so,  and  should  be  overruled." 
Said  section  3  of  the  act  of  1905  makes  no 
provision  for  a  remonstrance  against  said 
preliminary  report,  but  only  provides  for  fil- 
ing "exceptions  thereto."  The  most  that  ap- 
pellants can  ask,  therefore.  Is  that  the  re- 
monstrance filed  by  them  to  the  preliminary 
report  be  treated  as  an  exception  to  said  re- 
jwrt  under  the  provisions  of  said  section  3 
of  said  act  of  1905.  Treating  the  same  as 
exceptions  to  said  preliminary  report,  we 
find  the  first  exception  Is  that  "the  prelimi- 
nary report  filed  herein  is  not  according  to 
law."  This  Is  the  first  ground  of  remon- 
strance against  the  final  report  provided  in 
section  4  of  said  act  of  1905  (Acts  1905,  p. 
462,  c.  157).  It  has  been  uniformly  held  by 
this  court  that,  even  as  a  ground  of  remon- 
strance against  the  final  report,  "It  is  not 
sufficient  to  use  the  general  terms  of  the 
statute  that  the  report  is  not  according  to 
law,'  and  that  the  same  presents  no  Issue  for 
trial;  that  the  particulars  in  which  it  is 
claimed  the  report  is  In  that  respect  defect- 
ive must  be  specified."  Hudson  v.  Bunch, 
116  Ind.  63,  60,  67,  18  N.  E.  300,  and  cases 
cited;  Meranda  v.  Spurlln,  100  Ind.  380, 
381,  382,  and  cases  cited;  Osbom  v.  Sutton, 
108  Ind.  443,  447,  9  N.  B.  410,  and  cases 
cited;  Updegraff  ▼.  Palmer,  107  Ind.  181, 
183,  6  N.  E.  353;  Hlgbee  v.  Peed,  98  Ind. 
420,  421,  422.  It  Is  evident  said  first  ground 
of  exception  was  not  sufficiently  specific  to 
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present  any  questloa  concerning  said  pre- 
liminary report 

The  other  ground  of  exceptions  "stated  In 
said  remonstrances"  went  to  the  merits  of 
said  preliminary  report.  By  their  exceptions 
to  said  preliminary  report  appellants  appear- 
ed and  acknowledged  the  validity  and  legali- 
ty thereof,  and  nnder  the  cases  above  cited 
by  them  It  was  too  late  thereafter  to  make  a 
motion  to  dismiss,  or  strike  out  said  report. 
As  was  said  by  this  court  in  Blake  v.  Qulvey, 
113  Ind.  125,  14  N.  E.  917:  "The  motion 
to  dismiss  or  reject  the  report  must,  bow- 
ever,  be  made  at  the  earliest  opportunity. 
Manifestly  the  motion  comes  too  late  after 
the  person  making  It  has  so  far  recognized 
the  validity  of  the  report  as  to  remonstrate 
or  ask  leave  to  remonstrate  against  it  upon 
its  merits.  In  the  present  case  Munson 
waived  his  right  to  insist  upon  a  dismissal 
of  the  petition  on  account  of  the  failure  of 
the  drainage  commissioners  to  flle  their  re- 
port at  the  time  appointed  by  appearing  to 
the  report  when  it  was  filed,  and  by  chal- 
lenging, or  asking  leave  to  challenge,  its  mer- 
its by  a  remonstrance."  It  is  clear  the  court 
below  did  not  err  in  overruling  appellants' 
motion  to  strike  out  said  preliminary  report 

At  the  hearing  of  said  preliminary  report 
and  the  exceptions  thereto  the  court  admit- 
ted In  evidence  said  preliminary  report  over 
the  objection  of  appellants.  Said  section  3 
expressly  provides  that  said  preliminary  re- 
port "shall  in  all  subsequent  proceedings  be 
prima  facie  evidence  of  the  facts  therein 
stated."  Appellants,  as  we  have  held,  had 
waived  any  right  they  may  have  had  to  In- 
sist upon  the  striking  out  of  said  report  on 
account  of  the  failure  of  the  drainage  com- 
missioners to  flle  the  same- within  the  time 
fixed  by  the  court,  and  for  the  same  reason 
had  waived  any  right  to  object  to  its  being 
"prima  facie  evidence  of  all  of  the  facts 
therein  stated,"  as  provided  in  said  section 
3.  No  reversible  error  was  committed  by  the 
court  In  permitting  said  preliminary  report 
to  be  read  in  evidence.  Section  8  of  said 
act  of  1905  (Acts  1905,  p.  470,  c.  157)  pro- 
vides: "This  act  shall  be  liberally  construed 
to  promote  the  drainage  of  wet  or  overflow- 
ed lands.  •  •  ♦  Nor  shall  any  person, 
at  any  stage  of  the  proceedings,  be  permitted 
to  take  advantage  of  any  error,  defect  or 
informality  which  does  not  dlrecOy  afTect 
himself.    •    •    •» 

Finding  no  available  error,  the  Judgment 
is  afilrmed. 


071  Ind.   371) 

JACKSON  v.  HOCKB.     (No.  21,232.)  t 
.(Supreme  Court  of  Indiana.    May  26,  1908.) 

1.  Bastabdb— Capacitt  to  iNHEarr— Common 

Law. 

At  common  law  an  illegitimate  child  was 
considered  the  son  of  nobody,  and  had  no  ances- 
tors from  whom  any  inheritable  blood  conld  be 
derived. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6.  Bastards,  §|  250-256.] 

'  Rehearing  denied. 


2.  Same— Statutes— CoNSTBuCTioH  —  "Chil- 
DBEN"— "CHii,n."  , 

It  is  a  rule  of  construction  that  the  word 
"child,"  or  "children,"  or  any  otlier  terms  ■  of 
kindred,  when  used  in  a  statute,  mean  legitimate 
children  or  kindred  only. 

[Ed.  Note.— For  cages  in  point,  see  Cent  Dig. 
vol.  6,  Bastards,  §  248. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1115-1140 ;  vol.  8,  p.  7601.) 

3.  Same  —  iNHEBrrANCc   bt  IixEomuATES 
Thbouoh  Motheb— Statutes. 

Burns'  Ann.  St.  1908,  |  2990  (Burns'  Ann. 
St  1901,  §  2622 ;  Rev.  St  1881,  «  2467),  pro- 
vides that  the  property  of  an  intestate  shall  de- 
scend to  his  children  in  equal  proportions.  Sec- 
tion 2901.  Burns'  Ann.  St.  1908  (section  2623, 
Burns'  Ann.  St.  1901:  section  2*68,  Rev.  St 
1881),  provides  tiiat  if  the  intestate's  children 
die  before  intestate,  leaving  a  child  or  children, 
such  children  shall  inherit  the  share  that  would 
have  descended  to  their  father  or  mother,  and 
grandchildren  and  more  remote  descendants  of 
mteatate  shall  inherit  by  the  same  rule,  provid- 
ed, if  intestate  left  grandchildren  only  living, 
they  shall  take  equally.  Section  2992,  Burns' 
Ann.  St  1008  (section  2624,  Bums'  Ann.  St 
1901;  section  2409,  Rev.  St  1881),  provides 
that,  it  intestate  dies  without  lawful  Usue  or 
their  descendants  living,  one  half  of  the  estate 
shall  go  to  the  father  and  mother  of  intestate  as 
joint  tenants,  or  if  they  be  dead  to  the  survivor, 
and  the  other  half  to  the  brothers  and  sisters 
and  to  the  descendants  of  such  as  are  dead. 
Section  2993,  Burns'  Ann.  St  1908  (section 
2625,  Burns'  Ann.  St.  1901 ;  section  2470,  Rev. 
St.  1881),  provides  that,  if  there  be  neither  fa- 
ther nor  mother,  the  brothers  and  sisters  of  in- 
testate living  and  the  descendants  of  those  dead 
shall  take  as  tenants  in  common,  and  if  there 
be  no  brothers  or  sisters,  or  descendants  thereof, 
the  father  and  mother  shall  take,  and  if  either 
be  dead  the  other  shall  take.  Section  2994, 
Burns'  Ann.  St  1908  (section  2626,  Bums'  Ann. 
St.  1901 ;  section  2471,  Rev.  St.  1881),  provides 
that  if  there  l>e  no  person  to  take  under  the  pre- 
ceding rules  it  shall  descend  in  the  order  stated. 
Section  2998,  Burns'  Ann.  St  1908  (section 
2629,  Bums'  Ann.  Bt.  1901 ;  section  2474.  Rev. 
St.  1881),  provides  that  illegitimate  children 
shall  inherit  from  the  mother  as  if  they  were  le- 
gitimate, and  through  the  mother,  if  dead,  any 
property  which  she  would  have,  if  living,  taken 
by  descent,  etc.  Section  3028,  Bums'  Ann.  St. 
1908  (section  2651,  Bums'  Ann.  St  1901 ;  sec- 
tion 2490.  Rev.  St.  1881),  provides,  if  a  husband 
or  wife  die  intestate,  leaving  no  children,  no 
brothers  or  sisters,  father  or  mother,  the  whole 
of  his  property  shall  go  to  the  survivor.  Sec- 
tion 3012,  Burns'  Ann.  St.  1908  (section  2638, 
Bums'  Ann.  St  1901;  section  2481,  Rev.  St 
1881),  provides  that  every  rule  of  descent  or  dis- 
tribution prescribed  by  this  act  shall  be  subject 
to  the  provisions  made  in  behalf  of  the  surviving 
husband  or  wife  of  decedent.  Plaintiff  was  an 
illegitimate  child  of  the  wife  of  defendant's  in- 
testate ;  plaintiff's  mother  dying  before  defend- 
ant's intestate,  who  thereafter  died  without 
having  remarried,  and  without  leaving  any  chil- 
dren or  other  descendants  or  father  or  mother, 
but  leaving  brothers  and  sisters.  Held,  upon 
the  construction  of  the  statutes,  that  nnder 
Bums'  Ann.  St.  1908,  {  2998  (Bums'.  Ann.  St. 
1901,  S  2629;  Rev.  St.  1881,  i  2474),  plaintifE 
had  only  the  same  right  to  inherit  through  her 
mother  from  intestate  that  she  would  have  had 
to  inherit  through  her  under  sei-tion  2991, 
Bums'  Ann.  St  1908  (section  2623,  Bums'  Ann. 
St.  1901 ;  section  2468,  Rev.  St  1881),  if  sha 
had  l>een  a  legitimate  child  of  her  mother  by  a 
former  husband ;  and  if  she  bad  been  a  legiti- 
mate child  she  would  not  have  inherited  nnder 
that  section,  and  hence  could  not  take  the  prop- 
erty as  against  intestate's  brothers  and  sisters 
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Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; H.  C.  Allen,  Judge- 
Action  by  Pearlle  B.  Hocke  against  Syl- 
ranua  Jackson,  administrator,  etc.  From  a 
Judgment  for  plaintiff,  and  an  order  denying 
«  new  trial,  defendant  appeals.  Transferred 
trom  the  Appellate  Court  under  section  1399, 
Bums'  Ann.  St  1908  (section  l337o,  Bums' 
Ann.  St  1901 ;  Acts  1901,  p.  669,  c.  247,  {  15). 
Reversed,  with  Instructions  to  sustain  motion 
for  new  trial,  and  for  further  proceedings. 

Ifc  P.  Harlan,  Harding  &  Hovey,  and  O.  A. 
Newman,  for  appellant  Thomas  A.  Daily  and 
E.  D.  Salsbury,  for  appellee. 

MONKS,  J.  It  appears  from  the  record 
that  appellee  was  the  Illegitimate  child  of 
Clara  I.  Hoover,  who  afterwards.  In  1895, 
was  married  to  appellant's  intestate,  William 
A.  Jackson.  In  1905  said  Clara  I.,  wife  of 
said  Jackson,  died,  and  afterwards  in  the 
same  year  William  A.  Jackson,  not  having 
remarried,  died  Intestate  In  this  state,  leav- 
ing no  widow,  no  child  or  children,  or  their 
descendants,  and  no  father  or  mother,  but 
left  brothers  and  sisters  and  their  descend- 
ants, surviving  htm.  Appellee  survived  the 
intestate,  and  claimed  in  the  court  below  that 
she  Inherited  all  of  his  estate  under  section 
2998,  Bums'  Ann.  St  1908  (section  2629, 
Bums'  Ann.  St  1901 ;  section  2474,  Rev.  St 
1881),  to  the  exclusion  of  the  brothers  and 
Sisters  of  said  intestate  and  their  descend- 
ants. This  contention  was  sustained  by  the 
court  below,  and  Judgment  rendered  accord- 
ingly. 

If  appellee's  said  contention  is  correct  the 
judgment  must  be  affirmed;  otherwise,  it 
must  be  reversed.  "At  common  law  an  illegit- 
imate child  was  considered  the  son  of  no- 
body. He  was  sometimes  called  'Alius  nul- 
lius'  (the  son  of  no  one),  and  sometimes  'Alius 
popull'  (the  son  of  the  people)."  1  Blackstone, 
Commentaries,  458,  459;  2  Kent  Cbmmenta- 
rles,  211,  212;  5  Cyc.  639-643;  Bingham  on 
Descents,  p.  419;  Blacklaws  v.  Milne,  82  lU. 
805,  15  Am.  Rep.  339;  Simmons  v.  Bull,  21 
Ala.  501,  56  Am.  Dec.  257,  and  note,  pp.  258, 
261-265.  It  is  said  in  Blackatone's  Commen- 
taries, p.  459:  "A  bastard  cannot  be  heir  to 
any  one;  neither  can  he  have  heirs,  but  of 
his  own  body,  for,  being  nullius  Alius,  he  Is 
therefore  of  kin  to  nobody,  and  has  no  ances- 
tor from  whom  any  inheritable  blood  can  be 
derived."  It  Is  a  mle  of  construction  that 
prima  facie  the  word  "child,"  "children,"  or 
other  terms  of  kindred,  when  used  either  in 
a  statute  or  will,  means  legitimate  child,  chil- 
dren, or  kindred  only,  and  not  an  illegitimate 
child,  children,  or  kindred.  5  Cyc.  640;  Blng^ 
ham  on  Descents,  483;  McDonald  v.  Pitts- 
burgh, etc.,  B.  Co.,  144  Ind.  459,  461,  43  N.  B. 
447,  32  U  R.  A.  309,  65  Am.  St  Rep.  185,  and 
authorities  cited;  Blacklaws  v.  Milne,  su- 
pra; McCool  V.  Smith,  1  Black  (U.  S.)  469, 
17  L.  Ed.  218;  Kent  t.  Barker,  68  Mass. 
535;  Curtis  v.  Hewlns,  62  Mass.  294;  Croan 
T.  Phelps'  Adm'x,  94  Ky.  213,  21  S.  W.  874, 


23  li.  R.  A.  753,  and  note,  pp.  7S4-75&  The 
descent  of  property,  however,  in  this  state 
is  governed  by  statute,  and  the  sections  prop- 
er to  be  considered  in  this  case  are  as  fol- 
lows: 

"Section  1.  The  real  and  personal  property 
of  any  i)erson  dying  Intestate  shall  descend  to 
bis  or  her  children  in  equal  proportions;  and 
posthumous  children  shall  Inherit  equally 
with  those  born  before  the  death  of  the  an- 
cestor. 

"Sec.  2.  If  any  children  of  such  intestate 
shall  have  died  Intestate,  leaving  a  child  or 
children,  such  child  or  children  shall  inherit 
the  share  which  would  have  descended  to  the 
father  or  mother;  and  grandchildren  and 
more  remote  descendants  and  all  other  rela- 
tives of  the  intestate,  whether  lineal  or  col- 
lateral, shall  inherit  by  the  same  rule:  Pro- 
vided, that  If  the  intestate  shall  have  left 
at  bis  death,  grandchildren  only,  alive,  they 
shall  Inherit  equally. 

"Sec.  3.  If  any  Intestate  shall  die  without 
lawful  Issue  or  their  descendants  alive,  one- 
half  of  the  estate  shall  go  to  the  father  and 
motber  of  such  intestate,  as  Joint  tenants,  or. 
If  either  be  dead,  to  the  survivor,  and  the  oth- 
er half  to  the  brothers  and  sisters  and  to  the 
descendants  of  such  as  are  dead,  as  tenants  in 
common. 

"Sec.  4.  If  there  be  neither  father,  nor 
mother,  the  brothers  and  sisters  of  the  intes- 
tate living,  and  the  descendants  of  such  as 
are  dead,  shall  take  the  inheritance  as  ten- 
ants in  common.  If  there  be  no  brothers  or 
sisters  of  the  intestate  or  their  descendaats, 
the  father  and  mother  shall  take  the  inheri- 
tance as  Joint  tenants ;  and  if  either  be  dead, 
the  other  shall  take  the  estate." 

Section  6  of  said  act  provides  that  "V 
there  be  no  person  entitled  to  take  the  inheri- 
tance according  to  the  preceding  rales  it  shal) 
descend  In  the  following  order,"  etc.;  and 
here  follow  provisions  that  the  same  shall 
descend  to  the  paternal  or  maternal  line  ac- 
cording to  the  facts  there  set  forth. 

"Sea  &  Illegitimate  children  shall  inherit 
from  the  mother  as  If  they  were  legitimate, 
and  through  the  mother,  if  dead,  any  prop- 
erty or  estate  which  she  would,  if  living, 
have  taken  by  gift  devise,  or  descent  from 
any  other  person.    •    •    •  »• 

"Sec.  26.  If'  a  husband  or  wife  die  intestate, 
leaving  no  child  and  no  father  or  mother,  the 
whole  of  his  or  her  property,  real  and  person- 
al shall  go  to  the  survivor." 

The  same  being  sections  2990-2994,  2998, 
8028,  Bums'  Ann.  St  1906  (sections  2622- 
2626,  2629,  2651,  Bums'  Ann.  St.  1901 ;  sec- 
tions 2467-2471,  2474,  2490,  Rev.  St  1881). 

It  is  Insisted  by  counsel  for  appellee  "that 
Clara  I.  Jackson,  the  mother  of  appellee,  if 
she  had  survived  her  husband,  William  A. 
Jadcson,  appellant's  decedent  there  being  no 
child  or  children  or  their  descendants,  or 
father  or  mother,  that  she  would  have  inher- 
ited all  of  his  pr(^>erty  ui-  i«r  section  26, 
supra,  being  section  Sf^S,  Uaius'  Ann.  St 
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lOOS  (section  2651,  Barns'  Ann.  St  1901; 
section  2490,  Rev.  St  1881);  that  as  said 
Clara  I.  Jackson,  the  wife  of  appellant's  de- 
cedent, did  not  survive  her  said  husband,  ap- 
pellee, her  illegitimate  child,  who  did  sur- 
vive him.  Inherited  by  right  of  representation 
through  her  said  mother  all  of  his  property, 
to  the  exclusion  of  his  brothers  and  sisters 
and  their  descendants,  under  section  8,  su- 
pra, being  section  2998,  Burns'  Ann.  St  1008 
(section  2629,  Burns'  Ann.  St  1901;  section 
2474,  Rev.  St  1881),"  whlfh  provides:  "Ille- 
gitimate children  shall  inherit  from  the  moth- 
er as  if  they  were  legitimate,  and  through 
the  mother,  if  dead,  any  property  or  estate 
which  she  would,  if  living,  have  taken  by 
gift,  devise,  or  descent  from  any  other  per- 
son." To  sustain  this  Insistence  counsel  for 
appellee  say  that  said  section  8,  supra,  "con- 
fers upon  illegitimates  Inheritable  blood,  as  re- 
spects the  mother  and  any  maternal  ancestor, 
and  any  person  from  whom  the  mother  might 
have  inherited,  if  living,  and  as  such  they 
have  the  right  of  Inheritance  as  fully  as  le- 
gitimate children,  the  object  of  the  statute 
being  to  remove  the  common-law  disability  of 
inheritance  through  the  maternal  line,  and  in 
that  regard  to  place  such  persons  upon  the 
same  footing  as  legitimate  persons;  that 
said  section  8,  supra,  simply  permits  the  il- 
legitimate child  to  take  by  representation 
through  its  mother,  the  same  as  section  2 
supra,  being  section  2091,  Burns'  Ann.  St 
1908  (section  2623,  Burns'  Ann.  St  1901; 
section  2488,  Rev.  St  1881),  permits  the  le- 
gitimate child  to  take  by  representation 
through  both  father  and  mother." 

This  argument  however,  does  not  sustain 
the  contention  that  appellee,  the  illegitimate 
child  of  Clara  I.  Jackson,  inherited  all  of 
the  property  of  appellant's  descendant  under 
said  section  8,  supra,  to  the  exclusion  of  his 
brothers  and  sisters  and  their  descendants, 
because,  if  she  was  the  legitimate  child  of 
Clara  I.  Jackson  by  a  former  husband,  she 
would  not  have  inherited  through  her  said 
mother  any  of  said  decedent's  property  un- 
der said  section  2,  supra,  being  section  2991, 
Burns'  Ann.  St  1908  (section  2623,  Burns' 
Ann.  St  1901;  secUon  2468,  Rev.  St  1881). 
Under  said  section  2,  supra,  children  (and 
this,  under  the  rule  already  stated,  means 
legitimate  children)  and  their  descendants 
only  Inherit  through  the  father  and  mother 
what  they  (the  father  and  mother)  would  have 
inherited,  if  living,  through  consanguinity; 
that  is,  from  blood  relatives.  If  a  wife  dies 
leaving  a  husband,  and  also  children  by  a 
former  husband  surviving  her,  such  former 
husband's  children  by  her  cannot  Inherit  any 
property  from  their  mother's  last  husband, 
their  stepfather,  through  the  said  mother  or 
otherwise,  under  said  section  2,  supra,  or  any 
other  provision  of  the  law  concerning  the 
descent  of  property  in  this  state.  Under  our 
statute  of  descents  children  take  nothing  by 
descent  from  their  stepfather  or  stepmother, 
if  they  survive  them,  although  their  father,  U 


be  survived  their  stepmother,  would  Inherit 
from  her,  and  their  mother,  if  she  survived 
their  stepfather,  would  inherit  from  him.  It 
is  evident  that  the  construction  of  said  sec- 
tion 8,  supra,  contended  for  by  appellee  and 
sustained  by  the  court  below,  would  give  an 
illegitimate  child  greater  rights  of  Inherit- 
ance through  its  mother  than  are  given  to 
legitimate  children  by  our  statute  of  descent 
Sections  3  and  4.  supra,  being  sections 
2992,  2993,  Burns'  Ann.  St  1908  (sections 
2624,  2C25,  Bums'  Ann.  St  1901;  sections 
2469,  2470,  Rev.  St  1881),  provide  that  the 
property  of  an  intestate  shall  be  inherited 
by  his  living  brothers  and  sisters  and  the 
descendants  of  such  as  are  dead,  when  he 
leaves  no  children  or  their  descendants  and 
no  father  or  mother  surviving  him.  As  the 
decedent  in  this  case  left  brothers  and  sla- 
ters and  their  descendants  surviving  him, 
but  no  children  or  their  descendants  and 
no  father  or  mother,  they  were  entitled  to 
inherit  his  proi)erty  under  said  sections  3 
and  4,  supra,  if  we  give  effect  to  the  ex- 
press language  of  said  sections.  The  sections 
1,  2,  3,  4,  5,  8,  and  26,  above  set  out  were 
with  other  sections  enacted  in  the  same  act 
in  1S52,  and  have  been  in  force  since  May 
G,  1S53;  and  under  well-settled  rules  of 
construction  must  be  construed  in  connec- 
tion with  each  other,  as  well  as  with  all 
the  other  sections  of  said  act  bo  as  to  pro- 
duce a  harmonious  whole.  Lewis'  Suther- 
land, Stat  Con.  }  368.  As  was  said  by  this 
court  in  Lime  City,  etc..  Loan  Ass'n  v.  Black, 
136  Ind.  544,  on  page  053,  35  N.  E.  829,  on 
page  833:  "The  Intent  of  a  statute,  as  col- 
lected from  an  examination  of  the  whole 
and  all  its  parts,  will  prevail  over  the  literal 
import  of  particular  terms,  and  control  the 
strict  letter  of  such  terms,  when  the  letter 
would  lead  to  injustice  and  contradictions. 
Mayor  of  City  of  Jeffcrsonvllle  v.  Weems, 
5  Ind.  547;  Zorger  v.  City  of  Greensburg, 
60  Ind.  1;  Storms  v.  Stevens,  104  Ind.  46, 
3  N.  E.  401;  Stout  v.  Board,  etc.,  107  Ind. 
343,  8  N.  E.  222;  Woods  v.  StJiJe,  134  Ind. 
35,  33  N.  E.  901;  Sutherland  on  Stat  Con. 
§  322."  In  State  v.  Roby,  142  Ind.  168,  on 
page  182,  41  N.  E.  145,  on  page  150,  33  L. 
R.  A.  213,  61  Am.  St  Rep.  174,  this  court 
said :  "In  construing  an  act  the  court  ought 
to  examine  the  history  of  the  times,  so  as 
to  relieve  from  the  mischief  and  accomplish 
the  purpose  of  the  act  Maxwell,  Inter- 
pretation of  Statutes,  pp.  133,  318,  333,  345; 
Potter  &  Dwarrls,  pp.  240,  247,  262;  Sutb. 
Stat  Con.  a  234,  235,  241,  246,  349,  354, 
356.  In  Stout  V.  Board,  etc.,  107  Ind.  313,  at 
page  347,  8  N.  E.  222,  at  page  224,  It  was  said: 
'The  legislative  intention,  as  collected  from 
an  examination  of  the  whole,  as  well  as  the 
separate  parts,  of  a  statute,  will  prevail 
over  the  literal  Import  of  particular  terms, 
and  will  control  the  strict  letter  of  the  stat- 
ute, where  an  adherence  to  such  strict  let- 
ter would  lead  to  injustice,  to  absurdit),  or 
contradictory    provisions."*      In    Kxvg    r. 
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Davis,  87  Isd.  690,  on  page  596,  this  court 
Bald:  "In  one  of  our  earlier  cases  It  was 
said:  'In  statutory  exposition,  the  reason, 
the  q>lrit,  the'  intention  of  the  law  is  above 
toe  mere  cavil  alwut  words.  The  eblef  thing 
to  be  explored  Is  tbe  intention.  This  the 
Judiciary  Is  to  seelc  In  the  history  of  legisla- 
tion. In  the  objects  contemplated,  the  evils 
to  be  corrected,  and  the  remedies  provided.' 
Spencer  v.  State,  6  Ind.  41.  This  principle 
has  been  many  times  approved  and  acted  up- 
on by  this  court  Hedrlclc  v.  Kramer,  43 
Ind.  363;  Clare  t.  State,  68  Ind.  17;  State 
ex  reL  v.  Forkner,  70  Ind.  241 ;  Bell  v.  Davis, 
75  Ind.  314." 

There  seems  to  be  a  conflict  between  sec- 
tions 1,  2,  3,  4,  and  5,  and  section  26,  set  out 
above,  and  the  other  sections  of  said  act, 
which  make  provision  for  the  surviving  hus- 
band or  wife  of  the  decedent ;  but  this  seem- 
ing conflict  is  removed  by  section  15  of  said 
act,  being  section  3012,  Burns*  Ann.  St.  1908 
(section  2638,  Burns'  Ann.  St.  1901;  section 
2481,  Rev.  St  1881),  which  provides  that 
"every  rule  of  descent  or  distribution  pre- 
scribed by  this  act  shall  be  subject  to  the 
provisions  made  In  "behalf  of  the  surviving 
husband  or  wife  of  the  decedent."  It  is 
clear  that  the  purpose  of  the  Legislature  in 
passing  section  8,  supra,  was,  as  counsel 
for  appellee  have  weil  said  In  that  part  of 
their  argument  above  set  out,  to  remove  the 
coinmon-law  disability  of  illegitimate  chil- 
dren to  inherit  through  the  maternal  line, 
and  to  place  them  upon  the  same  footing 
as  legitimate  children  so  far  as  their  right 
of  inheriting  from  and  through  their  mother 
was  concerned.  It  Is  evident,  under  the  rule 
of  construction  above  stated,  that  it  was  not 
the  Intention  of  the  IjCglslature  to  give  an 
illegitimate  child  the  right  to  inherit  through 
its  mother  In  any  case  when  such  child,  if 
legitimate,  could  not  inherit  through  ber 
from  the  same  person.  In  other  words,  it 
was  not  the  intention  of  the  Legislature  to 
give  an  illegitimate  child  any  greater  right 
of  Inheritance  than-  a  legitimate  child  could 
have  under  the  same  circumstances.  The 
construction  of  said  section  8,  supra,  as  we 
have  shown,  insisted  upon  by  appellee  and 
approved  by  the  Judgment  of  tbe  court  below, 
would  allow  appellee,  an  illegitimate  child, 
to  inherit  from  the  decedent  when,  if  she 
were  the  legitimate  child  of  her  mother  by 
a  former  husband,  she  could  not  inherit 
from   bim. 

Counsel  for  appellee  cite  Parke  v.  Kimes, 
100  Ind.  148,  Bales  v.  Elder,  118  111.  436, 
11  N.  E.  421,  Jenkins  v.  Drane,  121  111.  217, 12 
N.  E.  684,  and  Eider  v.  Bales,  127  111.  425, 
21  N.  E.  621,  to  sustain  her  contention  as 
to  tbe  construction  of  said  section  8,  supra. 
In  Illinois  the  statute  provides  that  "an  il- 
legitimate child  shall  be  heir  of  his  mother 
and  any  maternal  ancestor,  and  of  any  per- 
son from  whom  its  mother  might  have  inher- 
ited. If  living;  and  the  lawful  issue  of  an 
Illegitimate  person  shall  represent  such,  and 
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take  by  descent  any  estate  wiilch  the  parent 
would  have  taken  if  living."  The  Illinois 
cases  cited  hold,  under  said  Illinois  statute, 
that  an  Illegitimate  child,  if  its  'mother  be 
dead,  will  inherit  from  a  legitimate  child  of 
such  mother  in  all  cases  where  such  mother 
would  have  inherited  from  such  legitimate 
child  if  she  were  living  at  its  death;  that 
said  statute  confers  upon  "illegitimate  chil- 
dren and  their  lawful  issue"  Inheritable 
blood — that  is,  gives  them  tbe  right  to  in- 
herit from  and  through  the  mother  of  such 
illegitimate  children  the  same  as  If  they  were 
legitimate.  In  Parke  v.  Kimes,  supra,  cited 
by  appellee,  one  George  W.  Parke,  Jr.,  died 
intestate,  the  owner  of  real  estate  in  this 
state,  leaving  no  child  or 'children,  or  their 
descendants,  nor  father  or  mother,  surviv- 
ing bim,  and  it  was  held  tbat  an  illegitimate 
child  of  his  mother  was  entitled,  under  said 
section  8,  supra,  to  inherit  through  his  said 
mother  from  said  George  "W.  Parke,  Jr.  In 
each  of  said  cases  cited  by  appellee  the  il- 
legitimate child  or  its  lawful  issue  would 
have  Inherited  if  they  had  been  legitimate. 
Instead  of  Illegitimate. 

The  casea  cited  do  not  sustain  appellee's 
contention  as  to  the  construction  of  said  sec- 
tion 8,  supra;  nor  are  they,  when  applied 
to  the  facts  in  each  case,  in  conflict  with  this 
opinion.  It  is  clear  that  appellee,  under 
s^Id  section  8,  supra,  had  only  the  same  right 
to  Inherit  through  her  mother  from  appel- 
lant's decedent  that  she  would  have  had  to 
Inherit  through,  her  mother  from  him  under 
section  2.  supra,  if  she  bad  been  the  legiti- 
mate child  of  her  mother  by  a  former  hus- 
band. It  is  evident  that  If  appellee  had  been 
the  legitimate  child  of  ber  mother  by  a 
former  husband,  she  could  not  have  inherit- 
ed from  appellant's  decedent  under  section 
2,  supra,  or  any  other  section  of  our  statute 
of  descents.  So  construed,  said  section  8, 
supra,  is  not  In  conflict  with  any  other  see- 
tion  of  our  statute  of  descents.  It  follows 
that  the  Judgment  of  the  court  below  must 
be  reversed. 

Judgment  reversed,  with  instructions  to 
sustain  appellant's  motion  for  a  new  trial, 
and  for  further  proceedings  In  accordance 
with  this  opinion. 


(41  Ind.  A.  647) 

BERGAN  V.  CO-OPERATIVE  ICE  &  FDEI/ 
CO.  et  al.    (No.  6,183.) 

(Appellate  Coart  of  Indiana,  Division  No.  1. 
May  13,  1908.) 

1.  MuNiciPAi.  CkJBPOBATioN—STBKBTS— Alley 
Deoicateo  to  Public  Use. 

An  alley  dedicated  to  public  use  is  a  pub- 
lic highway. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  i§  1419-1424.1 

2.  BouNDABiEs  —  Lots  Abottihs  om  Public 
Street. 

Lota  adjoining  a  public  street  extend  to  the 
middle  line  of  the  street  bat  the  title  is  subject 
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t9  tbe  burden  of  the  public  casement  over  that 
part  dedicated  to  public  use. 

[Ed.  Note.— For  cases  Id  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  M  123-130.] 

3.  EviDENCK  —  Pabol  EJviDBNCB— Deeds— Db- 

SCRIPTTON     OF    LuLSD     OOHVEYED    —    SUFFI- 
CIENCY. 

Two  city  lots  nnmbered  S3  and  34  abutted 
Bpon  an  alley  extending  between  them  their  en- 
tire length;  lot  33  being  north  of  the  other. 
Lot  34  was  conveyed  to  one  person,  and  was  de- 
scribed "as  lot  numbered  34  as  shown  on  the 
original  plat  of  the  town  of  Lowell."  The  width 
of  the  lot  on  the  plat  was  stated  to  be  66  feet, 
which  did  not  include  any  of  the  alley.  Several 
other  lots  including  lot  33  on  the  south  were 
conveyed  in  two  tracts  to  other  persons ;  the 
tracts  being  described  in  the  deeds  as  bounded 
on  the  south  by  the  south  line  of  lot  33.  Held 
that,  as  a  lot  adjoining  a  public  alley  extends 
to  the  middle  line  of  the  alley,  that  line  was  the 
south  line  of  lot  33,  and  the  north  line  of  lot  34, 
and  the  descriptions  were  sufficiently  exact  to 
designate  the  land  conveyed  without  resort  to 
parol  evidence. 

4.  BouNDABiEs  —  Lots  Abuttino  oh  Pubuo 
SrrREETS 

The  fact  that  the  width  of  a  lot  abutting  on 
a  public  alley  as  given  on  a  plat  does  not  in- 
clude any  of  the  alley  does  not  affect  the  owner's 
rights  in  one-half  of  the  alley,  since  the  figures 
on  the  plat  simply  indicate  the  width  of  ground 
which  the  owner  is  entitled  to  take  actual  pos- 
session of  BO  long  as  the  alley  is  devoted  to  pub- 
lic Qse. 

[E^.  Note.— For  cases  in  point,  'see  Cent  Dig. 
vol.  8,  Boundaries,  8§  123-130.] 

Appeal  from  Circuit  Court,  St  Joseph 
County;     George  Ford,  Special  Judge. 

Action  by  William  N.  Bergan  against  the 
Co-operative  Ice  &  Fuel  Company  and  others 
to  quiet  title  to  land.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Josepb  O.  Orr  and  F.  M.  Hobaon,  for  ap- 
pellant. Andeiaon,  Parker  &  Crablll,  for 
appellees. 

WATSON,  J.  This  was  an  action  by  appel- 
lant to  quiet  title  to  a  strip  of  land  14  feet 
wide,  lying  between  lots  33  and  34  In  the 
original  plat  of  the  town  of  Lowell,  now  a 
part  of  the  city  of  South  Bend.  Appellees 
Krause  and  the  Co-operative  Ice  &  Fuel  Com- 
pany disclaimed  any  Interest  In  the  north  half 
of  said  strip  of  land,  and  entered  a  general 
denial  as  to  the  residue.  Appellee  Nicely 
disclaimed  any  Interest  In  a  certain  portion 
of  said  land,  but  claimed  title  as  to  the  re- 
mainder. The  cause  was  tried  by  the  court, 
and  Judgment  rendered  adjudging  that  appel- 
lant take  nothing  by  his  suit 

The  sole  question  on  appeal  is  whether  the 
trial  court  erred  in  excluding  certain  oral  evi- 
dence which  was  offered  to  prove  that  the  par- 
ties did  not  Intend  that  the  land  conveyed 
should  include  the  land  In  question  which  was 
a  vacated  alley.  AU  the  parties  to  this  suit 
base  their  respective  claims  upon  deeds  exe- 
cuted by  the  heirs  of  one  Ethan  Reynolds. 
The  oral  evidence  sought  to  be  admitted  was 
to  the  effect  that  said  vacated  alley  was  not 
included  in  said  conveyances,  except  to  appel- 
lant, to  whom  the  heirs  executed  a  quitclaim 
deed  of  all  their  interest  in  the  land  in  dis- 
pute. In  the  original  plat  of  the  town  of 
4 


Lowell,  now  part  of  the  city  of  South  Bend, 
Ind.,  an  alley  was  established,  extending  from 
Xhnerick  street  to  the  hydraulic  race,  between 
lots  S3  and  34,  the  former  lot  being  on  the 
north  side  of  said  alley,  the  latter  on  the 
floutb. 


1     L 


Oopy  of  BO  much  ot  the  original  plat  of  tb* 
town  ot  LiOweii  u»  applies  lo  luu  ii.,  a,  S3,  it, 
36,  and  SS  of  Bald  plat 

The  heirs  of  Reynolds  conveyed  by  a  war* 
ranty  deed  to  a  certain  partnership  the  fol- 
lowing described  land:  "Lot  numbered  thirty 
four  (34)  as  shown  on  the  original  plat  of 
the  town  of  Lowell,  now  within  and  part  ot 
the  city  of  South  Bend."  Appellee  Krauae 
took  the  same  land,  by  a  like  description,  by 
warranty  deed,  form  said  partnership.  Said 
heirs  also  conveyed  to  appellee  Nicely,  by 
warranty  deed,  a  part  of  lots  31,  32,  and  33, 
being  the  following  described  land:  "Com- 
mencing two  hundred  eighteen  and  alx  tenths 
(218.6)  feet  west  of  the  northeast  comer  of 
lot  number  thirty  one  <31);  thence  south  at 
right  angles  to  Madison  street  to  the  south 
line  of  lot  thirty  three  (33);  thence  west  on 
said  south  line  of  lot  thirty  three  (33)  to  the 
east  bank  of  the  east  race,  one  hundred  (100) 
feet  more  or  less,  to  the  water's  edge ;  thence 
along  said  east  bank  of  the  east  race  at  the 
water's  edge  northwesterly  to  the  northwest 
corner  of  lot  thirty  one  (31) ;  thence  east  on 
the  south  line  of  Madison  street  to  the  place 
of  beginning.  Stiid  lots  are  in  the  original  plat 
of  the  town  of  Lowell,  now  a  part  of  said 
city."  The  land  conveyed  to  appellant  by 
said  heirs  was  described  as  follows:  "A  part 
of  lots  numbers  thirty  one  (31),  thirty  two 
(32)  and  thirty  three  (33)  in  the  original  plat 
of  the  town  of  Lowell,  now  part  of  the  city 
of  South  Bend,  bounded  by  a  line  running 
as  follows,  viz.:  Beginning  on  the  south  line 
of  Madison  street,  two  hundred  eighteen  and 
six  tenths  (218.6)  feet  west  of  the  northeast 
comer  of  lot  number  thirty  one  (31),  at  the 
northeast  comer  of  the  land  heretofore  con- 
veyed to  Frank  P.  Nicely;  thence  south  on  a 
line  parallel  with  Emerick  street,  to  the  south 
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lino  of  said  lot  nomber  thirty  three  (33); 
tbence  east  two  hundred  eighteen  and  six 
tenths  (218.6)  feet  to  the  west  line  of  Bmer- 
Ick  street;  thence  north  one  hundred  and 
thirty  two  feet  (132)  to  the  southeast  corner 
of  a  lot  owned  by  George  W.  Hull;  thence 
west  one  hundred  sixty  flve  (165)  feet  to  the 
southwest  comer  of  Hull's  lot;  thence  north 
sixty  six  (66)  feet  to  the  south  line  of  Madi- 
son street:  thence  west  fifty  three  and  six 
tenths  (53.6)  feet  to  the  place  of  beginning, 
being  all  of  lots  numbers  thirty  one  (31), 
thirty  two  (32)  and  thirty  three  (33)  excepting 
parts  thereof  now  owned  by  said  Nicely  and 
HuIL  And  grantors  also  quitclaim  to  grantee 
all  right,  title,  Interest,  and  claim  that  they 
hare  or  might  have  in  and  to  a  closed  or  va- 
cated alley  fourteen  (14)  feet  wide  running 
east  and  west  between  lots  numbers  thirty 
three  (33)  and  thirty  four  (34)  from  Emerick 
street  west  to  the  east  hydraulic  race." 

There  is  ho  question  of  fraud  or  mistake 
In  this  case.  The  only  point  under  consider- 
ation is  whether  the  description  of  the  land 
conveyed  is  sufficiently  exact  and  certain  so 
that  the  particular  land  can  be  determined 
without  resort  te  parol  evidence.  If  so,  there 
was  no  error  by  the  trial  court  As  shown 
In  the  original  plat  of  the  town  of  Lowell, 
lots  33  and  34  abutted  upon  an  alley  extend- 
ing between  them  their  entire  length.  An 
alley  dedicated  to  public  use  is  a  public  high- 
way and  is  governed  by  the  rules  pertaining 
thereto.  Elliott,  Roads  and  Streets,  (  23. 
Lots  adjoining  to  a  public  street  extend  to 
the  middle  line  of  such  street.  Haslett  y. 
New  Albany,  etc.,  Ry.  Co.,  7  Ind.  App.  608,  34 
N.  B  845;  Oox  t.  LoulBvlile,  etc.,  R.  Ck).,  48 
Ind.  178;  Railway  Co.  v.  Scott,  74  Ind.  29; 
Railway  Co.  ▼.  Rodel,  89  Ind.  128,  46  Am. 
Rep.  164;  City  v.  Kingsbury,  101  Ind.  200, 
51  Am.  Rep.  749.  But,  although  the  tltie 
extends  to  the  middle  line  of  the  street  or 
alley,  there  is  a  burden  of  a  public  easement 
over  that  part  dedicated  to  the  use  of  the 
public.  The  figures  "66"  on  the  original  plat 
indicated  the  width  of  the  ground  of  which 
a  purchaser  of  a  lot  would  be  entitled  to  taki 
actual  possession  while  the  street  or  alley 
was  devoted  to  public  use,  but  the  rule  of 
law  by  which  such  purchaser  took  title  to  the 
center  of  the  street  was  not  thereby  set  aside. 
Consequently  by  the  terms  of  the  deeds  lots 
33  and  34  extended  to  the  middle  of  the  alley. 
Since  the  middle  line  of  the  alley  was  the  south 
line  of  lot  33,  appellee  Nicely  and  appellant 
each  took  title  to  said  line,  and  the  remain- 
ing appellees,  by  virtue  of  the  conveyance  of 
lot  34,  took  title  to  the  south  half  of  said  va- 
cated alley.  That  the  parties  to  these  trans- 
actions could  have  conveyed  so  as  to  reserve 
said  alley  is  undoubted,  but  the  fact  remains 
that  they  did  not  do  so  in  the  deeds  executed. 
There  is  no  uncertainty  or  ambiguity  in  the 
instrmnents  of  conveyance.  Therefore  the 
court  did  not  err  in  excluding  the  evidence 
tendered. 

Judgment  afSrmed. 


(41  Ind.  A,  S90 
CASSIDY  T.  JOHNSON  et  al.     (No.  6,461.) 
(Api)ellate  C!ourt  of  Indiana,   Division  No.  2.' 
May  26,  1908.)  — ^w 

1.  Waters  and  Watxb  Codbses  —  Obsttbuo- 
TioN— Dams. 

The  construction  of  a  dam,  diverting  water 
from  its  Datural  eourse  upon  the  land  of  a 
riparian  owner,  is  no  justification  for  the  con- 
struction, by  the  latter,  of  another  dam,  divert- 
ing the  water  from  its  natural  course  to  the  in- 
jury of  the  public  or  another. 

2.  Appeal  and  Eebob— Review  —  Questions 
of  Fact— Weight  of  Evidence. 

Act  March  9,  1903  (Acts  1903,  p.  338,  e. 
193),  providinp;  that  the  Supreme  and  Appellate 
Courts  shall,  m  cases  not  triable  by  jury,  care- 
fully weigh  the  evidence,  does  not  require  those 
courts  to  weigh  conflicting  oral  evidence,  with- 
out any  consideration  of  the  decision  of  the  trial 
court. 

[Ed.  Note.^For  cases  in  point,  see  Cent.  Digi 
vol.  3,  Appeal  and  Error,  |S  3893-3896.] 

8.  New  Teiai<— Gbounds  of— Newly  Discov- 
ered Evidence— CUMUI.ATIVB. 

Evidence  which  is  cumulative  is  not  ground 

for  a  new  trial. 
[Ed.  Note.— For  cases  in  point,  see  C!ent.  Dig. 

vol.  37,  New  Trial,  SS  218-520.] 

4.  Same— Facts  Not  in  Existence  at  Tiub 
OF  Tbial. 

Facts  not  in  existence  at  the  time  of  trial 
do  not  constitute  a  ground  of  new  trial  because 
of  newly  discovered  evidence. 

Appeal  from  Circuit  Court,  Perry  County; 
C.  W.  Cook,  Judge. 

Action  by  Isabella  Cassidy  against  John  D. 
Johnson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appealed  to  the  Supreme 
Court,  whence  the  cause  was  transferred  to 
the  Appellate  C!ourt.    Affirmed. 

Philip  Zoercher,  for  appellant  J.  T.  Pat- 
rick and  C.  C.  Miner,  for  appellees. 

COMSTOCK,  J.  Appellant,  Isabella  Cas- 
sidy, as  a  landowner  on  a  natural  water 
course,  brought  this  action  against  the  appel- 
lees for  a  mandatory  injunction,  praying  for 
the  removal  of  obstructions  placed  In  a  nat- 
ural water  course,  to  wit.  Sulphur  Fork  of 
the  Middle  Fork  of  Anderson  river,  by  the 
appellees,  which  obstruction,  it  is  alleged. 
Impeded  the  natural  flow  of  the  water,  and 
diverted  it  upon  and  over  the  lands  of  ap- 
pellant Each  of  the  appellees  answered  by 
general  denial.  In  addition,  appellees  John- 
son and  Gleason  each  filed  separately  a  sec- 
ond paragraph.  Said  second  paragraphs  are 
substantially  the  same.  We  give  the  sub- 
stance of  appellee  Gleason's.  It  alleges  that 
at  the  time  of  the  grievances  complained  of 
he  was  the  duly  elected,  qualified,  and  acting 
trustee  of  Leopold  township.  Perry  county, 
Ind.,  and  as  such  was  required  to  keep  gen- 
eral supervision  over  the  highways  of  said 
township;  that  the  dams  complained  of  by 
plaintiil  were  built  in  and  across  a  public 
highway  in  Leopold  township;  that  the  same 
had  been  a  highway,  by  uninterrupted  use 
by  the  public,  for  a  period  of  more  than  20 
years,  and  that  as  trustee  he  directed  the 
road  supervisor,  where  said  road  was  sitoat- 
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cd,  to  erect  dams  across  said  higbway,  so  aa 
to  make  said  highway  again  useful  for  travel, 
by  causing  the  sajne  to  fill  up  to  its  proper  lerel 
and  remove  the  water  therefrom,  all  of  which 
plaintiff  bad  caused  by  her  wrongful  act  here- 
inafter mentioned ;  that  prior  to  his  directing 
the  construction  of  said  dams  and  fills,  the 
plaintiff,  who  was  a  riparian  landowner 
along  the  public  stream  In  question,  and 
which  said  stream  crosses  said  road  men- 
tioned, and  running  parallel  to  said  road  or 
nearly  so,  along  her  said  land,  the  said  plain- 
tiff constructed  a  dam  across  said  stream  at 
a  point  from  her  said  land,  causing  the  water 
to  flow  from  Its  natural  dianuel  over,  into, 
on,  and  upon  said  public  highway,  complete- 
ly changing  the  channel  of  said  stream  from 
Its  course  and  bed,  in  which  it  bad  contin- 
uously flowed  for  more  than  20  years,  caus- 
ing said  public  highway  to  become  at  all 
times  obstructed  by  the  flow  of  water,  wash- 
ing away  the  soil  from  the  same,  and  making 
It  miry  and  muddy. 

Appellant's  separate  demurrer  to  said  par- 
agraph was  overruled,  and  she  replied  in  two 
paragraphs — first  a  general  denial.  Said  sec- 
ond paragraph  of  reply  alleges  that,  previous 
to  the  construction  of  the  dam  across  said 
stream  by  the  plaintiff,  complained  of  by 
said  defendants  in  their  second  paragraph  of 
answer,  the  defendant  David  C.  Morris  erect- 
ed a  dam,  to  divert  the  flow  of  water  from 
said  branch  from  its  natural  course,  and 
turned  the  water  upon  the  land  of  said  plain- 
tiff, and  which  dam  so  erected  did  divert  the 
water  from  its  natural  course,  and  turned 
the  same  in  and  upon  the  lands  of  said  plain- 
tiff; that  in  order  to  stop  the  water  from 
passing  over  her  ,8ald  lands,  and  force  the 
same  Into  its  original  channel,  the  plaintiff 
did  erect  a  dam  on  her  premises,  to  lieep  the 
water  in  its  natural  water  course,  and  cause 
the  same  to  run  within  the  banks  of  said 
stream;  that  plaintiff  did  not,  at  any  time, 
divert  the  water  out  of  Its  natural  and  orig- 
inal course.  Appellees'  demurrer  to  said  sec- 
ond paragraph  of  reply  was  sustained,  and 
upon  the  trial  the  court  found  for  the  appel- 
lees, and  rendered  judgment  In  their  favor. 
Said  plaintiff's  motion  for  a  new  trial,  for  the 
reason,  first,  that  the  decision  of  the  court  la 
not  sustained  by  sufficient  evidence;  second, 
is  contrary  to  law;  and,  third,  the  plaintiff 
has  since  the  trial  discovered  evidence  mate- 
rial to  her  action,  as  shown  by  affidavit  here- 
to attached  and  made  a  part  hereof — was 
overruled. 

The  assignment  ot  errors  challenges  the 
action  of  the  court  in  overruling  the  demur- 
rer of  appellant  to  the  second  paragraph  of 
the  separate  answer  of  the  appellees,  and  in 
overruling  the  appellant's  motion  for  a  new 
trial.  The  Issue  raised  by  the  complaint  and 
general  denial  thereto,  by  the  second  para- 
graph of  answer  and  denial  thereto,  and  the 
second  paragraph  of  reply,  was  whether  the 
stream  in  controversy  bad  been  diverted  from 
its  natural  course^  and,  U  so,  by  whom.    The 


second  paragraph  of  answer  admits  the  erec- 
tion of  the  two  dams,  but  says  that  they  be- 
came necessary  because  of  the  erection  by  the 
plaintiff  of  the  dam  described  in  the  second 
paragraph  of  answer.  The  reply,  admitting 
the  erection  of  the  dam  as  charged  by  appel- 
lees, says  that  she  did  so  because  the  defend- 
ant Morris  erected  a  dam,  prior  to  that  time, 
to  divert  the  flow  of  water  from  Its  natural 
course,  and  upon  her  land.  Appellant,  by 
means 'of  the  dam  as  charged  In  the  second 
paragraph  of  answer,  diverted  the  water 
from  its  natural  course.  The  construction  of 
another  dam  by  some  one  else  was  no  justifi- 
cation. She  had  the  right  to  protect  her  own 
land,  but  not  by  diverting  the  water  from 
Its  natural  channel  to  the  Injury  of  the  public 
or  to' another.  The  Issue  was  not  changed  by 
the  allegations  of  either  the  second  para- 
graph of  answer  or  second  paragraph  of  re- 
ply. There  was  no  reversible  error  In  sus- 
taining the  demurrer  to  said  paragraph  of  re- 
ply, nor  would  there  have  been  reversible  er- 
ror in  sustaining  a  demnrrer  to  said  second 
paragraph  of  answer.  There  Is  in  the  evi- 
dence such  conflict  as  usually  occurs  when 
the  changing  channel  of  a  «mall  stream  is 
questioned,  but  there  Is  ample  evidence  to 
support  the  finding  and  judgment  of  the 
court  ■    .    .    . 

We  are  asked  to  weigh  the  evidence  under 
the  act  concerning  proceedings  in  civil  pro- 
cedure, approved  March  9,  1903.  Acts  1903, 
p.  338,  c.  193.  In  Parkinson  v.  Thompson, 
104  Ind.  620,  73  N.  E.  115,  the  Supreme  Court 
say.  In  speaking  of  said  act.  In  reference  to 
weighing  testimony:  "We  must  consider  and 
give  effect  to  all  inferences  and  Impressions 
that  might  have  been  reasonably  deduced  by 
the  trial  judge,  by  reason  of  the  fact  that  he 
saw  and  heard  the  witnesses  testify,  and  had 
the  opportunity,  by  personal  observation,  to 
discover  any  signs  of  truth  or  falsehood  In 
respect  to  their  testimony.  In  a  case  where 
a  question  of  fact  or  facts  depends  upon  oral 
testimony  before  the  court,  and  there  Is  a 
substantial  conflict  in  the  oral  evidence,  un- 
der such  circumstances  we  will  not  under- 
take to  reconcile  the  conflicting  evidence ;  for 
it  must  be  obvious,  from  the  position  which 
we  occupy,  to  endeavor  to  do  so  would  l>e  vir- 
tually useless.  Were  we  to  attempt,  under 
such  circumstances,  to  reconcile  and  weigh 
the  evidence,  and  interpose  our  judgment  In 
the  case  for  that  of  the  lower  court,  great 
Injustice  might  result"  We  give  the  fore- 
going in  answer  to  the  request  to  weigh  the 
evidence. 

The  part  of  the  motion  for  a  new  trial, 
based  upon  newly  discovered  evidence.  Is  sup- 
ported by  the  affidavit  of  appellant  herein, 
and  is  that,  since  the  trial  of  the  cause,  the 
heavy  rains  during  the  month  of  May,  1905, 
caused  the  water  of  Sulphur  Fork  of  Ander- 
son river  to  overflow  the  land  of  the  plain- 
tiff, and  that  logs  and  drifts  were  carried  on 
said  lands  by  reason  of  the-  obstructions  com- 
plained of  in  her  complaint    That  prior  ta 
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said  trial,  and  since  the  said  obstmctlons 
complained  of  were  placed  In  said  natural 
water  course,  the  water  had  not  reached  such 
height  and  plaintiff  could  not  furnish  said 
testimony  at  the  trial  of  said  cause;  but  since, 
on  account  of  the  heavy  rains,  the  water  did 
cause  damage  and  Injury  to  this  affiant  on  ac- 
count of  said  obstruction  so  placed,  and  that 
she  can  prove  this  by  her  own  testimony  and 
that  of  Henry  Mitchell  and  Mary  Cassldy, 
and  that  the  drift  still  remains  there.  For 
at  least  two  reasons  the  court  did  not  err  In 
this  rallng:  First  The  evidence  Is  cumula- 
tive. Second.  It  Is  sought  to  Introduce  evi- 
dence which  was  not  In  existence  at  the  time 
of  the  trial.  Newly  discovered  evidence  Is 
evidence  in  existence  at  the  time  of  the  trial, 
but  which  could  not,  by  reasonable  diligence, 
have  been  procured.  The  particular  facts 
sought  to  be  proven  In  this  Instance  were  not 
in  existence  at  the  time  of  the  trial. 

We  find  no  reversible  error.    Judgment  af- 
firmed. 

RABB,  C.  J.,  and  MTERS,  HADLET,  and 
WATSON,  JJ.,  concur.    ROBT,  J.,  absent. 


(ti  Ind.  A.  75) 

SUPREME  LODGE  KNIGHTS  OF  HONOR 

V.  HAHN.    (No.  6,289.) » 
(Appellate  Conrt  of  Indiana,  Division  No.  2. 

May  20,  1908.) 
L  iRSTJBARcs— Fraternal  Insubarcb—Rela- 

TION  or  SUPDEME  LODGB  TO   MeMBEBS. 

The  Supreme  Lodge  of  a  fraternal  beneficial 
association  consistiog  of  a  Sui>reine  Lodge  and 
local  lodges,  and  furnishing  insurance  to  its 
members  dependent  on  the  maintenance  of  a 
benefit  fund,  stands  as  the  representative  of  all 
the  members,  and  it  owes  the  duty  to  them  to 
require  that  aassessments  be  paid  by  each  member 
as  the  law  of  the  order  reauires. 

[Ed.  Note. — For  cnses  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  $|  1878,  1879.] 

2.  Same— Enforcement  of  Assessments. 

A  fraternal  l>eneficial  association  issuing 
a  benefit  certificate  can  only  compel  payment  of 
ascessments  by  virtue  of  the  constitution  of  the 
a8.sociation  providing  for  the  suspension  of  any 
member  failing  to  pay  any  assessment,  and  it 
cannot  go  into  conrt  and  sue  a  member  for  an 
assessment. 

3.  Same— StjspENSios— Effect. 

The  constitution  of  a  fraternal  beneficial  as- 
sociation consisting  of  a  Supreme  Lodge  and 
local  lodges  required  every  member  to  pay  a 
monthly  assessment,  and  provided  that  any 
member  failing  to  pay  an  assessment  should 
stand  suspended  and  be  entitled  to  no  rights 
under  bis  benefit  certificate  until  reinstatement 
in  the  manner  provided.  A  member  made  de- 
fault in  the  payment  of  assessments,  but  the 
local  lodge  paid  them  to  the  Supreme  Lodge.  It 
was  not  shown  whether  the  Supreme  Lodge  had 
knowledge  of  the  facts.  The  member  subse- 
quently defaulted,  and  he  then  received  notice 
of  his  suspension  for  nonpayment  of  dues.  He 
was  familiar  with  the  laws  of  the  association. 
He  made  no  effort  to  be  reinstated.  After  his 
suspension  a  third  person  acting  for  bim  offered 
to  pay  the  local  lodge  the  assessments  then  due, 
which  payment  was  declined  on  the  ground  that 
it  would  be  necessary  for  the  member  to  be  re- 
instated. Beld,  that  the  member,  by  failing  to 
make  application  for  reinstatement,  must  be 
takes   to   have  acquiesced   in    bis   susiwnslon, 


*  Hshssring  denied.    Transfer  to  Supreme  Court  denied. 


thereby  terminating  the  contract,  and  could  not 
rely  on  a  former  course  of  conduct  by  which  the 
local  lod^e  bad  frequently  paid  bis  dues  and  per- 
mitted him  to  reimburse  the  lodge. 

Appeal  from  Superior  Court,  Vanderburgh 
County;    Alexander  Gilchrist,  Judge. 

Action  by  Anna  A.  Hahn  against  the  Su- 
preme Liodge  Knights  of  Honor.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Frederick  H.  Bacon  and  De  Bruler,  Wel- 
man  &  De  Bruler,  for  appellant  George  K. 
Denton,  for  appellee. 

RABB,  C.  J.  The  appellant  is  a  fraternal 
beneficial  association.  Jacob  P.  Habn  was 
a  member  of  the  association,  and  held  a  bene- 
fit certificate  therein  wliich  named  the  ap- 
pellee as  the  beneficiary.  Said  Hahn  died 
on  the  10th  day  of  November,  1903,  and  this 
action  was  brought  by  the  appellee  in  the 
court  below  upon  the  certificate.  The  appel- 
lant answered  in  four  paragraphs.  The  ap- 
I)ellee  replied  in  two  paragraphs.  The  cause 
was  submitted  to  a  Jury  for  trial,  verdict  re- 
turned in  favor  of  the  appellee,  appellant's 
motion  for  a  new  trial  overruled,  and  Judg- 
ment rendered  in  favor  of  the  appellee  on 
the  verdict 

No  question  Is  raised  In  this  court  on  the 
sufficiency  of  the  pleading,  and  the  sole  ques- 
tion presented  by  the  record  for  our  consid- 
eration arises  upon  appellant's  motion  for 
a  new  trial,  the  overruling  of  which  is  as- 
signed as  error  here.  Among  the  causes  as- 
signed for  a  new  trial  are  that  the  verdict  Is 
not  sustained  by  the  evidence,  and  that  the 
verdict  of  the  Jury  is  contrary  to  law.  The 
evidence  is  set  out  In  the  record,  and  shows 
without  contradiction  that  the  appellant  is  a 
fraternal  beneficial  order  governed  by  a  oon- 
stltut:lon  and  by-laws ;  that  there  are  within 
the  organization  several  distinct  bodies  hav- 
ing distinct  offices  to  perform,  the  Supreme 
Lodge  being  the  governing  body ;  that  one  of 
the  objects  of  the  order  Is  In  the  nature  of 
life  insurance,  to  provide  for  the  payment. of 
a  sum  of  money  to  the  person  named  by  the 
member  in  a  benefit  certlflcitte  Issued  to  blm 
by  the  Supreme  Lodge  upon  the  death  of  the 
member  holding  such  certificate  who  has 
compiled  with  all  the  laws;  rules,  and  regu- 
lations of  the  Older;  that  this  payment  Is 
to  be  made  from  a  distinct  fund  provided  by 
the  laws  of  the  order  for  that  purpose  known 
as  the  "Widows'  and  Orphans'  Benefit  Fund," 
and  which  Is  derived  solely  from  monthly 
assessments  made  upon  the  members  holding 
such  certificates;  that  the  control  of  this 
fund  Is  under  the  exclusive  management  of 
the  Supreme  Lodge;  that  one  of  the  bodies 
forming  a  part  of  this  order  is  the  local  or 
subordinate  lodge,  whldi  has  a  distinct  or- 
ganization of  its  own;  that  the  monthly  as- 
sessments for  the  maintenance  of  the  wid- 
ows' and  orphans'  benefit  fund  are  not  paid 
directly  by  the  members  to  any  officer  of  the 
Supreme  Lodge,  but  are  paid  to  the  financial 
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reporter  of  the  local  lodge,  who  turns  them 
over  to  the  treasurer  of  the  local  lodge.  The 
laws  of  the  order  fix  the  monthly  assessments, 
and  require  each  member  to  pay  such  assess- 
ments, without  notice,  to  the  financial  report- 
er or  his  lodge  on  or  before  the  last  day  of 
each  mouth,  and  each  local  lodge  Is,  under  the 
laws  of  the  order,  responsible  to  the  Supreme 
Lodge  for  the  assessment  of  all  members 
reported  by  the  officers  of  the  local  lodge  to 
be  in  good  standing.  On  or  before  the  lOtb 
day  of  each  month  the  treasurer  of  the  local 
lodge  was  required  to  transmit  to  the  treas- 
urer of  the  Supreme  Lodge  all  assessments 
paid  over  to  him  by  the  members  on  ac- 
count of  the  widows'  and  orphans'  benefit 
fund,  and  to  accompany  the  funds  with  a 
report  showing  the  number  of  members  of 
the  local  lodge  In  good  standing,  with  the 
names  of  those  who  since  the  last  report 
have  died  or  become  suspended,  but  not  the 
names  of  the  members  of  the  lodge  In  good 
standing,  and  the  amount  of  the  assessment 
so  transmitted  was  required  to  correspond 
with  the  number  of  members  reported  in 
good  standing  In  the  lodge.  This  report  was 
required  to  be  signed  by  the  treasurer,  the 
reporter,  and  the  financial  reporter  of  the 
local  lodge. 

It  Is  disclosed  by  the  evidence  that  the 
only  means  the  Supreme  Lodge  had  of  know- 
ing the  names  of  members  who  had  failed 
to  pay  their  assessments  In  accordance  with 
the  provisions  of  the  laws  of  the  order  was 
this  report  made  by  the  treasurer  and  the 
financial  reporter.  It  Is  shown  that  in  the 
year  1882  Jacob  P.  Hahn  became  a  member 
of  the  order,  and  that  the  certificate  sued  up- 
on was  issued  to  him  by  the  Supreme  Iiodge ; 
that  he  continued  to  be  a  member  of  the 
lodge  in  good  standing  until  the  month  of 
March,  10O4,  when  he  was  suspended  for 
failure  to  pay  the  January  and  February  as- 
sessments for  that  year;  that  upon  his  ap- 
plication made  in  conformity  with  the  rules 
and  laws  of  the  order  he  was  on  the  22d  day 
of  March,  1904,  nncondttlonnlly  reinstated 
by  his  lodge;  that  he  afterwards  failed  to 
pay  the  April  and  May  assessments  for  that 
year,  and  was  reported  by  the  officers  of  the 
local  lodge  in  their  monthly  report  to  the 
Supreme  Lodge  for  the  month  of  May  fol- 
lowing, made  on  the  12th  day  of  May,  as  sus- 
pended for  failure  to  pay  the  April  assess- 
ment; that  on  the  8th  day  of  June,  1004, 
his  daughters,  acting  for  said  Hahn,  ottered 
to  pay  to  the  financial  reporter  of  the  local 
lodge  the  April  and  May  assessments  against 
Hahn,  which  payment  the  reporter  declined 
to  receive,  stating  at  the  time  that  their 
father  had  been  suspended  for  nonpayment 
of  the  April  assessment,  and  that  it  would  be 
necessary  that  he  should  be  reinstated.  The 
financial  reporter  also  testified,  and  his  tes- 
timony is  undisputed,  and  there  Is  no  Just 
{round  for  disbelieving  It,  that  on  the  10th 
day  of  June  he  had  a  conversation  with 
Hahn,  In  which  he  urged  Hahn  to  apply  for 


reinstatement  In  the  lodge;  tiiat  Hahn  said 
In  answer  to  him  that  "he  [Hahn]  had  Just 
been  to  St  Louis,  and  that  the  order  was  in 
bad  shape,  and  that  he  would  outlive  the  or- 
der and  there  was  no  use  In  paying  another 
cent,  and  that  he  would  not  pay  another 
cent";  and  that  upon  further  urging  Hahn 
told  him  (the  witness)  that  he  would  make  up 
his  mind  between  then  and  Tuesday,  and  If 
he  did  not  see  him  on  Tuesday  he  never  ex- 
pected to  become  a  member  of  the  lodge 
again.  Hahn  made  no  application  for  rein- 
statement, never  made  or  offered  to  make 
further  payment  of  any  kind  to  the  lodge, 
or  did  any  act  that  In  any  way  tended  to 
show  that  he  regarded  himself  as  a  member 
of  the  lodge,  or  under  any  obligation  to  bear 
any  part  of  its  burdena  Section  3  of  article 
8  of  the  constitution  of  the  order  required 
every  member  of  the  order,  wlthont  notice, 
on  or  before  the  last  day  of  each  month,  to 
pay  to  the  financial  reporter  of  the  lodge  of 
which  he  was  a  member  one  assessment,  ac- 
cording to  the  rules  of  the  order  fixing  such 
assessment  Section  5  of  article  8  of  the 
laws  of  the  order  was  as  follows:  "Any  mem- 
ber falling  to  pay  any  regular  or  additional 
assessment  required  by  the  laws  of  the  order 
shall  thereby  stand  suspended,  without  ac- 
tion of  his  lodge  or  any  officer  thereof,  tind 
shall  not  thereafter  be  entitled  to  the  benefit 
of  the  widows'  and  orphans'  benefit  fund,  or 
of  any  rights  under  any  benefit  certificate  Is- 
sued to  him,  until  he  shall  have  been  duly  re- 
Instated  In  accordance  with  the  provisions  of 
this  article."  Section  12  of  said  article  pro- 
vides as  follows:  "Any  member  of  this  or- 
der suspended  for  nonpayment  of  dues,  fines, 
or  assessments  desiring  to  be  reinstated  must, 
within  one  year  after  his  suspension,  make 
application  in  writing,  either  by  himself  or 
agent,  to  his  lodge,  at  a  stated  or  special 
meeting  thereof,  which  application  shall  be 
acted  on  at  such  meeting  of  the  lodge,  when 
the  applicant  may  be  reinstated  upon  the 
following  conditions  only:  If  less  than  45 
days  have  elapsed  since  the  date  of  his  sus- 
pension, his  application  for  reinstatement 
shall  be  accompanied  with  the  amount  in  ar- 
rears for  dues,  fines,  and  all  assessments 
made  during  his  suspension,  including  the 
assessment  or  assessments  on  which  be  was 
suspended.  In  all  such  cases  the  subordi- 
nate lodge  shall  have  a  right  to  require  a 
medical  examination.  *  •  •  A  ballot  shall 
be  ordered  in  all  cases,  and  If  a  majority  of 
the  ballots  cast  are  favorable  the  applicant 
shall  be  reinstated,  but  If  either  the  medical 
examination  or  the  ballot  he  unfavorable  the 
applicant  shall  stand  suspended." 

The  evidence  further  discloses  that  of  171 
monthly  assessments  paid  by  Hahn  from 
1800  to  April,  1904,  98  of  them  were  made  to 
and  received  by  the  local  financial  reporter 
after  the  time  fixed  by  the  laws  of  the  order 
for  their  payment,  some  of  them  as  much 
as  two  or  three  months  after  they  were  due. 
It  is  not  made  clearly  to  appear  whether  the 
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Supreme  Lodge  knew  of  sncb  custom  on  the 
part  of  the  local  financial  reporter  or  not. 
It  does  not  appear  that  any  of  the  reports 
made  by  the  local  officers  to  the  Supreme 
Lodge  prior  to  March,  1904,  reported  Hahn  as 
delinquent  In  the  payment  of  his  assessments 
and  not  in  good  standing.  It  does  appear 
that  the  local  lodge  frequently  paid  to  the 
St^reme  Lodge  assessments  for  its  members. 
Including  Hahn.  There  la  no  proof  of  any 
express  agreement  on  the  part  of  the  associa- 
tion that  Hahn  might  be  permitted  to  pay 
his  assessments  otherwise  than  as  required 
by  the  laws  of  the  association  and  the  con- 
tract, but  it  Is  contended  by  the  appellee 
that  by  the  indulgence  extended  to  Hahn  in 
the  matter  of  the  payment  of  the  monthly  as- 
sessments appellant  deprived  itself  of  the  right 
to  insist  upon  the  payment  of  such  assess- 
ments as  the  laws  of  the  order  and  the  con- 
tract between  the  parties  contemplated;  the 
theory  being  that  by  such  long-continued 
course  of  dealing  the  appellant  misled  Hahn 
Into  believing  that  it  would  i)ermit  lilm  to  pay 
the  assessments  at  any  time  within  60  days 
after  they  were  In  fact  due,  and  that,  having 
been  so  misled  Into  neglecting  the  payment 
of  his  assessment  as  required  by  the  plain 
and  well-known  terms  of  his  contract  and 
with  the  laws  of  the  association,  and  upon 
the  refusal  of  the  local  flnancial  reiwrter  to 
receive  his  assessments  thereafter  tendered, 
he  might  safely  refrain  from  taking  any 
further  action  whatever  for  reinstatement,  or 
notifying  the  lodge  in  any  manner  of  his 
recognition  of  his  obligation  to  bear  bis  part 
of  the  burdens  of  the  order  and  the  mainte- 
nance of  the  insurance  fund  and  still  retain 
his  insurance.  We  cannot  agree  with  this 
contention.  The  very  life  of  this  order  in 
so  far  as  it  nndertalses  to  furnish  life  insur- 
ance to  Its  members  depends  upon  the  mainte- 
nance of  the  widows'  and  orphans'  benefit 
fund.  This  could  only  be  done  by  the  pay- 
ment on  the  part  of  the  members  of  the 
order  of  their  monthly  assessments  for  that 
purpose,  and  each  and  every  member  of  the 
order  had  the  right  to  insist  that  every  other 
member  should  pay  bis  assessments  as  the 
law  of  the  order  required.  The  Supreme 
Lodge  In  this  matter  stands  as  the  repre- 
sentative of  all  the  members,  and  it  owes 
the  duty  to  them  to  require  that  assess- 
ments be  paid  by  each  member  as  the  law  of 
the  order  requires.  The  only  means  by 
which  the  order  can  enforce  or  rather  per- 
suade the  payment  of  the  assessments  is  by 
virtue  of  that  law  of  the  order  that  denies 
to  the  members  the  benefit  of  the  insurance 
unless  the  assessments  are  paid,  as  required 
by  its  terms.  The  contract  Is  unilateral. 
The  association  could  not  go  into  court  and 
sue  Hahn  for  bis  April  and  May  assessments. 
He  was  under  no  legal  obligation  to  pay 
them,  and  no  legal  remedy  is  open  to  the 
order  for  their  enforcement  Union  Mutual, 
etc.,  T.  Adler,  38  Ind.  App.  530,  73  N.  E.  835, 
75  N,  E.  1088,  and  cases  there  cited. 


While  we  recognize  the  fact  that  it  has 
been  held  that,  where  an  insurance  company 
receives  premiums  or  assessments  after  the 
forfeiture  of  the  contract  could  have  been 
claimed  by  the  company  on  account  of  the 
insured  failing  to  pay  the  premiums  or  as- 
sessments within  the  proper  time,  or  where 
by  its  course  of  dealing  with  the  Insured 
the  Insurance  company  treats  the  contract 
as  a  valid  and  subsisting  contract  after  it 
might  have  been  declared  forfeited  for  failure 
on  the  part  of  the  insured  to  comply  with 
some  requirement  in  the  contract  of.  insur- 
ance, and  thereby  misleads  the  insured  to  his 
Injury  into  believing  that  the  contract  still 
subsists,  as  Illustrated  in  the  cases  of  Sweet- 
Ber  V.  Odd  Fellows,  etc.,  117  Ind.  97,  19  N. 
E.  722,  and  Painter  v.  Industrial  Life  A^s'n, 
131  Ind.  68,  30  N.  E.  876,  and  cases  there 
cited,  we  think  the  facts  in  this  case  bring 
it  far  without  the  rule  applied  in  those  cases. 
Here,  while  It  appears  that  the  deceased, 
Hahn,  was  often  indulged  by  the  financial 
reporter  of  the  local  lodge  in  the  payment 
of  his  monthly  assessments  prior  to  March, 
1904,  yet  it  Is  by  no  means  clear  that  the 
Supreme  Lodge  had  knowledge  of  such  in- 
dulgence. Hahn  was  not  only  bound  to  know 
the  laws  of  the  order  requiring  him  to  itaake 
monthly  payment  of  the  assessments,  but  the 
evidence  shows  that  he  was  familiar  with 
them,  and  after  his  suspension  for  nonpay- 
ment of  dues  in  the  month  of  March  he  bad 
no  right  to  assume  that  he  could  with  Impu- 
nity disregard  the  provisions  of  the  contract 
in  reference  to  the  payment  of  dues.  He 
would  not  be  permitted,  nor  would  his  bene- 
ficiary thereafter  be  permitted,  to  say  that 
he  was  misled  into  believing  that  he  would 
not  be  suspended  if  he  failed  to  comply  with 
the  rules  of  the  order  In  reference  to  such 
payment,  and  it  here  appears  from  the  evi- 
dence that  no  advantage  was  taken  of  Hahn 
by  the  order.  He  was  notified  of  his  sus- 
pension in  ample  time  to  have  made  applica- 
tion to  his  lodge  for  reinstatement  within 
the  45  days  when  such  reinstatement  could 
have  been  made  without  imposing  any  condi- 
tions whatever  upon  him.  Good  faith  to  his 
lodge  and  common  fairness  required  that  he 
should  at  least  have  given  his  lodge  the  op- 
portunity to  reinstate  him,  as  they  had  pre- 
viously done  a  few  months  before,  if  he  de- 
sired to  continue  his  relations  with  the  lodge. 
There  is  uo  good  reason  to  suppose  that  the 
lodge  would  have  refused  to  reinstate  him  or 
require  him  to  submit  to  a  medical  examina- 
tion ;  but  if  tliey  arbitrarily  refused  to  rein- 
state him,  or  imposed  conditions  that  made 
his  reinstatement  Impossible,  then  he  might, 
with  some  degree  of  justice,  claim  that  his 
suspension  was  wrongful,  and  left  him  with- 
out a  remedy.  But  until  this  plain  and 
simple  remedy  had  been  exhausted,  neither 
he  nor  bis  beneficiary  can  be  heard  to  say 
that  he  was  still  a  member  of  the  lodge  in 
good  standing.  To  hold  otherwise  would  be 
to  allow  Hatm,  while  in  uo  manner  boun^ 
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to  pay  aBseBBinents  or  bear  any  otber  bur- 
den of  tbe  aaaociation,  to  still  retain  all 
the  benefits  that  accmed  to  members  who 
paid  their  dues  and  assessmentB  and  bore 
tbe  burdens  of  the  order.  The  association 
was  bound  to  pay  the  policy  or  certificate 
while  no  reciprocal  obligation  rested  on 
Hahn  to  pay  asBesamenta,  for  no  one  could 
pretend  that  upon  the  facts  exhibited  by  tbe 
evidence  the  appellant  could  at  any  time  bare 
enforced  the  payment  of  the  assessments 
against  Hahn,  or  against  bis  estate  after 
bis  death.  By  falling  to  make  application 
for  reinstatement  Hahn  must  be  taken  to 
have  acquiesced  in  bis  suspension,  and  there- 
by terminated  the  contract  Judgment  re- 
versed, with  Instructions  to  the  court  below 
to  sustain  the  motion  for  a  new  trial. 

COMSTOCK,     MYERS,     WATSON,     and 
HADLEY,  JJ.,  concur.    BOBY,  J.,  absent. 


(1S8  Mass.  47S) 

BUSSO  ▼.  CHARLES  S.  BROWN  CO. 

(two  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    May  20,  190a) 

1.  Municipal  Corporations  —  Injuries  to 
PBBSON   in    STBBaET— Oontbibutokt   Neou- 

OENCE. 

Where,  if  a  boy,  nine  years  and  one  month 
old,  who  was  struck  in  the  back  by  a  horse  and 
injured,  ran  out  suddenly  from  the  sidewalk  on 
that  side  of  tbe  street  on  which  tbe  horse  was,  to 
cross  tbe  street,  be  must  have  run  directly 
against  the  horse,  and  tbe  accident  happened  in 
front  of  an  electric  light  in  the  street,  be  cannot 
recover,  because  of  contributory  negligence. 

2.  NEGUOENOB— COHTMBUTOBY  NEGLIGENCE— 

Chti.dben- 

Where  a  boy,  who  was  struck  in  the  back 
by  a.  horse  while  running  diagonally  across  tbe 
street,  did  not  look  behind  him  before  running 
across,  but,  on  the  contrary,  was  looking  direct- 
ly at  something  on  the  opposite  side  of  tbe  street 
as  he  went  across,  that  he  was  only  about  nine 
years  old  does  not  excuse  bis  contributory  neg- 
ligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  Sf  121-129.] 

Exceptions  from  Superior  Court,  Suffolk 
C!ouuty ;  Robert  O.  Harris,  Judge. 

Two  actions — one  by  Angelo  Rnsso,  by  his 
father  and  next  friend,  for  personal  Injuries, 
and  tbe  other  by  Pasquale  pello  Russo,  tbe 
father,  for  loss  of  his  son's  services — against 
tbe  Charles  S.  Brown  Company.  Verdict  In 
each  case  for  plaintiff,  and  defendant  ex- 
cepts.   Exceptions  sustained. 

C!oakley,  Oakley  &  Sberman,  M.  A.  Sul- 
livan, and  William  Flaherty,  for  plaintifCs. 
Matthews,  Thompson  &  Spring,  for  defend- 
ant 

LORING.  J.  Tbe  first  of  these  actions  Is 
brongbt  to  recover  for  Injuries  suffered  by 
tbe  plaintiff.  Tbe  second  is  an  action  brought 
by  the  plaintiff's  father  for  loss  of  bis  son's 
services. 

The  plaintiff  In  tbe  first  action  (hereinafter 
spoken  of  as  tbe  plaintiff)  was  nine  years  and 


one  month  at  tbe  time  of  tbe  accident  He 
testified  that  about  5  o'clock  in  tbe  afternoon 
of  February  7tb  be  (tbe  plaintiff),  bis  brotb- 
er  and  another  boy  named  Marco  Angelas 
left  the  Public  Garden  in  Boston  (where  they 
bad  been  playing)  for  North  street  Tbe 
plaintiff  and  bis  brother  went  up  Beacon 
street  on  tbe  north  sidewalk  while  Marco 
Angelus  went  up  by  way  of  tbe  Common,  on 
tbe  grass  near  tbe  iron  fence.  Tbe  plaintiff 
and  bis  brother  ran  all  tbe  way  from  the 
Public  Garden  to  tbe  Somerset  Club,  tbe 
plaintiff  being  ahead  of  his  brother.  When 
the  plaintiff  reached  tbe  Somerset  Club  he 
"turned  and  ran  out  into  tbe  street  without 
stopping,"  to  go  to  a  gate  in  the  Common 
fence  to  Join  Marco  Angelus,  who  was  on  the 
Common.  Re  was  struck  in  the  back  by  the 
breast  of  the  defendant's  horse  which  was 
coming  down  Beacon  street,  and  injured. 

Tbe  only  otber  witness  who  testified  to  the 
accident  as  a  witness  for  the  plaintiff  was 
employed  as  a  carriage  agent  by  Kenny  & 
Clark,  and  was  on  duty  in  front  of  tbe  Som- 
erset Club.  He  gave  an  entirely  different  ac- 
count of  tbe  occurrence.  He  testified  that 
"about  25  feet  above  tbe  crossing  on  tbe  Com- 
mon side  I  noticed  three  boys."  He  had  pre- 
viously testified:  "I  first  saw  the  little  boy 
who  was  hurt  on  that  (tbe  Common)  side." 

In  otber  words,  this  witness  says  that  all 
the  boys  before  the  accident  were  on  Beacon 
street,  not  two  on  Beacon  street  and  one  on 
the  Common.  In  addition  be  testified  that 
they  were  on  tbe  Common  side,  not  on  the 
Somerset  Club  side  of  that  street,  and  he 
places  them  "above  tbe  crossing,"  which  must 
mean  that  tbe  boys  were  going  down  not  up 
Beacon  street  For  according  to  his  testi- 
mony all  three  boys  "were  beaded  for  the 
Somerset  Club  between  the  front  door  and 
the  employes'  door,  8  or  10  feet  below  tbe 
crossing"  when  they  came  across  Beacon 
street.  This  interpretation  of  bis  testimony 
is  confirmed  by  the  following  testimony  of 
this  witness:  "He  [tbe  driver  here  in  ques- 
tion] overtook  them  I  should  say."  And 
again:  'TThe  carriage  was  on  the  off  side  of 
the  street,  that  is  on  tbe  right  band  side 
coming  down,  and  he  [the  boy]  was  over  on 
tbe  left  band  side."  And  again:  "The  boy 
had  to  go  15  feet  diagonally  and  down  the 
bill  before  tbe  horse  struck  him." 

The  witness  further  testified  directly  to  the 
fact  that  tbe  boys  crossed  from  the  Com- 
mon Bide  of  Beacon  street  to  the  Somerset 
Club  side  of  tbe  street:  "The  little  boys  came 
across  the  street  at  a  dog  trot  They  were 
beaded  for  the  Somerset  Club."  "Tbe  boy 
was  looking  directly  at  sometbing  on  tbe  op- 
posite side  of  the  street  as  be  went  across 
at  a  dog  trot.  Tbe  position  of  bis  head  was 
consistent  with  looking  directly  at  tbe  door 
of  the  Somerset  Club  as  be  ran  across  tbe 
street"      --  — ^       •  •— — — 

Finally,  his  account  differs  materially  as 
to  wbat  tbe  three  boys  did  and  bow  tbe  ac- 
cident happened.    He  testified:  "There  were 
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tbree  boys.  The  flret  two  ran  directly  In 
front  of  the  horse.  They  were  close  ahead 
of  the  plaintiff.  They  were  a  little  farther 
down  the  hill." 

The  defendant's  driver  testified  that  he 
"saw  some  boys  two'  feet  or  three  from  the 
cnrbstone.  I  was  on  the  Somerset  Clnb  aide. 
I  was  further  away  than  that" 

If  the  story  told  by  the  plaintiff  la  believed 
be  cannot  recover.  All  the  evidence  showed 
that  the  defendant's  driver  was  on  the  Som- 
erset C3nb  side  of  the  street.  If  the  plaintiff 
ran  ont  suddenly  from  the  sidewalk  on  that 
side  of  the  street,  he  must  have  run  directly 
Into  the  horse.  We  say  this  having  in  mind 
that  the  plaintiff  testified:  "I  did  not  see  any 
wagon  or  horses.  I  looked  to  see  whether 
there  was  any  coming,  but  did  not  see  any." 
it  is  tme  that  the  plaintiff  testified  on  cross- 
examination:  "When  I  was  running  across 
the  street  I  was  lo<Alng  for  the  other  boy, 
Marco.  I  wasn't  looking  for  the  horses." 
And  In  that  connection  the  bill  of  exceptions 
states:  "He  also  said  that  before  he  got 
hurt  be' did  not  think  anything  about  horses 
and  carriages."  But  we  assume  that  the  Jury 
could  have  disregarded  the  latter  and  be- 
lieved the  former  testimony.  The  plaintiff 
did  not  say  on  cross-examination  that  he 
meant  to  correct  what  he  had  said  on  direct 
examination.  It  was  testified  to  by  all  the 
witnesses  that  the  accident  happened  in  front 
of  an  electric  light  in  the  street  The  case 
therefore  Is  a  case  where  if  the  plaintiff 
looked  he  must  have  looked  carelessly,  and 
comes  witlilD  Fitzgerald  v.  Boston  Elevated 
Railway,  194  Mass.  242,  80  N.  E.  224.  See, 
also,  Morey  v.  Gloucester  Street  Railway, 
171  Mass.  164.  50  N.  E.  630. 

If  the  story  told  by  the  carriage  agent  was 
believed,  the  plaintiff  cannot  recover.  He 
testified  that  the  boys  ran  down  hill  from 
the  Common  side  of  Beacon  street  headed 
for  the  Somerset  Club;  and  that  the  car- 
riage, which  was  on  the  Somerset  Club  side, 
was  then  two  carriage  lengths  or  44  feet 
away,  and  "the  boy  had  to  go  15  feet  diag- 
onally and  down  bill  before  the  horse  struck 
him."  There  was  no  testimony  that  the  boy 
running  from  the  Common  to  the  Somerset 
Club  side  of  the  street  looked  behind  him 
before  running  diagonally  dow^  hill,  but  on 
the  contrary  this  witness  testified  "that  the 
boy  was  looking  directly  at  something  on  the 
opposite  side  of  the  street  as  he  went  across 
at  a  dog  trot.  The  position  of  his  head  was 
consistent  with  looking  directly  at  the  door 
of  the  Somerset  Club  as  he  ran  across  the 
street"  See  Morey  v.  Gloucester  Street  Rail- 
way, 171  Mass.  164,  50  N.  E.  530;  Gleason 
V.  Smith,  180  Mass.  6,  61  N.  E.  220,  55  L. 
R.  A.  622,  91  Am.  St  Rep.  261;  Toung  v. 
Small,  188  Mass.  4,  73  N.  E.  1019,  108  Am. 
St  Rep.  457.  The  plaintiff  here  relies  on 
Murphy  v.  Armstrong  Transfer  Co.,  167  Mas& 
190,.  45  N.  E.  93.  In  that  case  the  plaintiff 
was  going  along  Harvard  street  In  the  usual 
way,  looking  before  her,  and  crossed  Hudson 


street  on  the  crosswalk;  and  when  she  got 
a  little  more  than  half  way  across  that  street 
she  was  struck  by  the  defendant's  wagon. 

Further,  assuming  that  these  two  stories 
are  not  irreconcilable  one  with  the  other, 
they  do  not,  taken  together  and  In  connection 
with  the  evidence  of  the  defendant  show 
that  the  plaintiff  was  not  gnlliy  of  contribu- 
tory negligence. 

So  far  as  the  age  of  the  plaintiff  is'  con- 
cerned, the  case  Is  no  stronger  ftfr  him  than 
Messenger  v.  Dennie,  137  Mass.  197,  50  Am. 
Rep.  295;  Id.,  141  Mass.  335,  5  N..B.  283; 
Hayes  v.  Norcross,  162  Mass.  546,  39  N.  E. 
282;  Clinton  v.  Boston  Beer  Co.,  164  Masd. 
614,  41  N.  B.  1070;  Morey  v.  Glouceister 
Street  Railway,  171  Mass.  164,  50  N.  E.  580; 
Young  V.  Small,  188  Mass.  4,  73  N;  B.  1019, 
108  Am.  St.  Rep.  457 ;  Murphy  v.-  Boston  Ele- 
vated Railway,  188  Mass.  8,  78  N.  E;  1018. 
On  the  other  hand  the  plaintiff  In  MbDermott 
V.  Boston  Elevated  Railway,  184  Uiab.  126, 
68  N.  E.  84,  100  Am.  St  Rep.  648;/relled  on 
In  support  of  the  action  now  before  ns,  was 
but  six  years  and  six  months  old,  and  was 
walking  on  a  crosswalk  not  runnijpg  diagonal- 
ly down  hill. 

Exceptions  sustained.  -  ..;  •     :  , 


(Iffi  Haas.  S<S( 
RAND  V.  BOSTON  ELEVATED  RY.  CO.  ' 

(Supreme  Judicial  Court  of  Mas8achuBett& 
Suffolk.    May  20,  1008.)    ,  • 

1.  Cabbiebs  —  Cabbiaoe  of  Passengxbs— 
Stbeet  Railboads — Ddtt  to  Passenokbb-' 
Time  to  Board  Cabs. 

While  a  street  railway  company  as  a  com- 
mon carrier  is  not  an  insurer  of  the  safety  of 
passeneers,  it  is  held  to  a  hif;h  degree  of  care, 
and,  after  stopping  for  those  who  desire  to  take 
passage,  should  allow  a  sufficient  time  for  them 
to  get  safely  aboard  before  the  car  is  started; 
and  it  is  the  duty  of  the  conductor  to  use  rea- 
sonable diligence  to  ascertain  if  passengers  are 
safely  on  before  signaling  to  go  ahead. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §S  1154-1107.] 

2.  Sahe— Reasonable  Tiue  fob  Boabdiro — 
Question  fob  Jubt. 

If  a  street  car  platform  is  crowded,  or  there 
are  a  number  of  passengers  to  l)oard  tbe  cnr, 
more  time  may  be  necessary  than  where  the 
number  is  small  or  tbe  ingress  unobstructed,  and 
wbat  oon!:titutes  a  reasonable  tifne  is  ordinarily 
a  question  for  the  jury. 

[Ed.  Note.— For  oases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  J  1322.] 

3.  Sake. 

Whether  plaintiff  had  been  afforded  a  rea- 
sonable opportunity  to  board  a  street  car  before 
it  was  started  held,  .under  the  evidence,  for  the 
jury. 

4.  Same— Actions  ob  Injubibs  —  Evidehob-^ 
SuFFiciENcy— Neglioence.  ■ , 

In  an  action  against  a  street  car  company 
for_  injuries  to  one  thrown  off  by  a  sudden  jerk 
while  boarding  the  car,  evidence  held  to  sup- 
port a  finding  of  defendant's  negligence. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dis. 
vol.  9,  Carriers,  H  1307t1313.]  ^    . 

5.  Same  —  Assumption  of  Rise  —  Questions 

FOB   .TUBY. 

Whpther  plaintiff  assumed  the  risk'  of  a'snd- 
den  Jerk  while  standing  oa  the  step  «f  m  ttiaet 
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car  held  for  the  jury,  in  view  of  the  evidence 
tendintr  to  show  that  she  did  not  intend  to  re- 
main on  the  step,  and  that  the  car  started  pre- 
maturely, for  the  risic  of  a  premature  start 
while  boarding  a  car  is  never  assumed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9.  Carriers,  |i  1367-1369.] 

6.  Tbiai. ->  Refusal   of   Instrcctiors  —  In- 
stbttcnons  inapfbopbiatk  in  view  ot  is- 

SUKS. 

Where  there  waa  evidence  tending  to  show 
that  plaintiff  did  not  intend  to  remain  on  the 
step  of  a  street  car  and  that  it  started  prema- 
turely, an  instruction  that  upon  all  the  evidence 
there  was  no  unusual  or  unnecessary  Jolt  or 
Jerk  In  starting  the  car  was  properly  refused, 
since  it  was  inapplicable  to  the  issues,  even 
though  the  jerk  in  starting  was  not  unusual. 

[ESd.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  46,  Trial,  8i  587-695.] 

Exceptions  from  Snperlor  Court,  Suffolk 
County;  Wm.  F.  Daner,  Jndge. 

Action  by  Hannah  B.  Rand  against  the 
Boflton  Elevated  Railway  Company.  Verdict 
for  plaintiff,  and  defendant  brings  excep- 
tions.   Exceptions  overruled. 

John  C.  Burke  and  Edward  T.  McGettrick, 
for  plaintiff.  Ralph  A.  Stewart  and  Henry 
3.  Hart,  for  defendant. 

BBALET,  X  It  must  be  taken  as  settled 
that  a  street  railway  company  as  a  common 
carrier,  while  not  an  Insurer  of  the  safety  of 
passengers,  Is  held  to  a  high  degree  of  care, 
and,  after  stopping  for  those  who  desire  to 
take  passage,  they  should  be  allowed  a  suffi- 
cient time  to  safely  get  aboard,  before  the 
car  Is  started.  Pomeroy  v.  Boston  &  North- 
em  St.  Ry.  Co.,  193  Mass.  607,  79  N.  B.  764 ; 
MiUmore  v.  Boston  Elevated  Ry.  Co.,  194 
Mass.  323,  80  N.  E.  445,  11  L.  R.  A.  (N.  S.) 
140;  Marshall  v.  Boston  &  Worcester  St.  Ry. 
Co.,  195  Mass.  309,  81  N.  B.  195.  If  the  plat- 
form becomes  crowded,  or  there  are  a  number 
of  passengers  to  get  on,  more  time  might  be 
necessary  than  where  the  number  Is  small, 
or  Ingress  Is  unobstructed.  Jacobs  ▼.  West 
End  St.  Ry.  Co.,  178  Mass.  116,  59  N.  E.  639. 
What  constitutes  a  reasonable  time  depends 
upon  the  circumstances  of  each  case,  and  or- 
dinarily is  a  question  of  fact  for  the  jury. 
The  plaintiff,  an  aged  woman,  was  on  her 
way  home,  and  In  making  the  transit,  hav- 
ing left  the  car  on  which  she  began  the 
journey,  received  a  transfer  to  another  car, 
on  which  It  was  to  be  completed.  At  the 
time  of  the  accident,  the  car  having  come  to 
a  stop  at  the  usual  point  where  passengers 
were  taken  on,  the  jury  could  find  upon  her 
evidence,  which  was  corroborated  by  other 
witnesses,  that,  being  nearer  the  front  than 
the  rear  platform,  the  plaintiff  got  on  the 
first  step,  and  while  holding  onto  the  grab- 
arm  of  the  dasher,  the  car  suddenly  started, 
causing  her  to  be  thrown  into  the  street, 
where  she  fell,  receiving  the  Injuries  for 
which  damages  are  sought  In  explanation 
of  her  conduct.  It  further  appeared  she  re- 
mained on  the  step,  because  other  passengers 
who  were  ahead  stood  on  the  platform,  and 
ontil  they  entered,  or  stepped  aside,  she  was 


obliged  to  wait  before  either  passing  to  the 
platform  or  entering  the  car.  Having  been 
accepted  as  a  passenger,  the  plaintiff  was 
entitled  to  a  reasonable  opportunity  to  board 
the  car,  and  It  was  the  duty  of  the  conduct- 
or to  use  reasonable  diligence  to  ascertain 
if  passengers  were  safely  on  before  giving 
the  signal  to  go  ahead.  Gordon  v.  West  Elnd 
St  Ry.  Co.,  176  Mass.  181,  65  N.  B.  990; 
Davey  v.  Greenfield  &  Turner's  Falls  St  Ry. 
Co.,  177  Mass.  106,  68  N.  E.  172.  While  the 
conductor  testified  that  before  giving  the  sig- 
nal he  looked  along  that  side,  and  neither 
saw  her  boarding  the  car,  nor  any  person 
taking  a  position  which  Indicated  an  Inten- 
tton  to  became  -a.  passenger,  and  the  motor- 
man  said  he  did  not  see  the  plaintiff  at  any 
time  prior  to  the  accident,  the  Jury  were  not 
compelled  to  believe  them,  but  could  accept 
the  plalntifTs  statement  as  being  the  more 
probable  explanation  of  what  happened, 
liindenbaum  v.   New  Tork,  New  Haven  & 

Hartford  R.  R.  Co.,  197  Mass.  ,  84  N.  E. 

129,  and  cases  cited.  If  they  did,  there  was 
ample  proof  of  the  careless  conduct  of  the 
defendant's  servants,  for  whose  negligence  It 
would  be  responsible.  It  Is  urged  that,  by 
attempting  to  board  a  car  whose  platform 
was  more  or  less  cnywded,  she  voluntarily 
exposed  herself  to  the  peril  of  riding,  even 
if  temporarily,  on  the  step.  But  from  her 
age,  and  description  of  the  accident,  the 
jury  well  could  find  her  purpose  was  to  ad- 
vance to  the  platform,  and  pass  Into  the  car 
as  soon  as  she  conveniently  could,  and  not 
to  remain  In  a  iKwItion  of  discomfort,  or 
possible  danger.  The  plaintiff  had  the  tight 
to  rely  on  the  presumption  that  the  car 
would  not  be  operated  carelessly,  and  very 
plainly  it  could  not  have  been  ruled  as  mat- 
ter of  law  that  she  anticipated  and  volun- 
tarily to<^  the  chance  of  receiving  perstxial 
Injuries,  which  would  not  occur  unless  the 
defendant's  servants  failed  to  perform  their 
duty.  Pomeroy  v.  Boston  Se  Northern  St 
Ry.  Co.,  193  Mass.  507,  79  N.  E.  764;  aee 
Jacobs  V.  West  End  St.  Ry.  Co.,  178  Mass. 
116,  69  N.   E.   639. 

The  first,  third,  sixth,  and  seventh  requests 
were  Inappropriate,  and  the  Instructions 
given  upon  the  questions  raised  correctly 
stated  the  law.  McDonongh  v.  Metropolitan 
R.  R.  Co.,  137  Mass.  210;  Briggs  v.  Union 
St  Ry.  Co.,  148  Masa  72,  19  N.  B.  19,  12 
Am.  St  Rep.  518;  Corlhi  v.  West  End  St 
Ry.  Co.,  154  Mass.  197,  27  N.  B.  1000;  Block 
V.  Worcester,  186  Mass.  526,  528,  72  N.  E. 
77.  The  eighth  request  that  "upon  all  the 
evidence  there  was  no  unusual  or  unneces- 
sary Jolt  or  jei*  In  starting  the  car,"  also 
being  Inapplicable,  was  rightly  denied.  In 
the  management  of  passenger  cars,  whatever 
may  be  the  motive  power.  It  Is  a  matter  of 
common  knowledge  that  not  only  jolts  or 
lateral  movements  may  occur  as  the  car 
passes  over  the  track  without  aqy  defect 
existing  in  the  car  Itself,  or  the  roadbed, 
but  a  car  operated  by  electricity,  after  oom- 
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tag  to  a  stop,  upon  the  current  being  applied, 
may  Jerk  or  spring  forward.  If  the  plaintiff 
after  reaching  the  platform  and  choosing  to 
ride  there,  or  upon  going  inside,  had  been 
oyerthrown,  or  Jostled,  by  tie  ordinary  Jolt 
or  Inreh,  incidental  to  getting  under  way, 
and  nothing  more,  there  would  have  been 
no  evidence  of  the  defendant's  negligence. 
Byron  v.  Lynn  &  Boston  St.  Ry.  Co.,  177 
Mass.  303,  58  N.  E.  1015.  But  if,  after 
transportation  has  begun,  this  occasional  In- 
convenlencei  or  annoyance  which  sometimes 
causes  physical  suffering  is  assumed  by  traT- 
elers;  unless  arising  from  either  a  defect  in 
the  car,  or  the  track,  or  excessive  speed,  the 
risk  of  injury  from  prematurely  putting  a 
car  In  motion  while  a  passenger  Is  getting 
on,  is  not  assumed.  Mlllmore  v.  Boston  Elev. 
Ky.  Co.,  nbl  supra. 

There  having  been  evidence  of  the  due  care 
of  the  plaintiff,  and  negligence  of  the  defend- 
ant, there  Is  no  reason  why  the  verdict  In 
her  favor  should  be  disturbed. 

Exceptions  overruled. 


(198  Mass.  628) 

ROBERTSON  v.  HBBSET. 

(Supreme   J^udicial   Court  of  Maasachnsetta. 

Suffolk.    May  20,  1908.) 

1.  Mastbb  and  Sesvaht— Injubies  to  Sebv- 
ANT— AsstjjcpnoN  or  Risk— Obvious  Dan- 

OSBS. 

A  part  of  a  servant's  work  was  to  assist 
in  moving  a  pile  driver.  A  stick  of  timber  was 
used  as  a  pry  for  that  purpose,  but  at  the  time 
of  the  accident  the  single  lev^r  did  not  furnish 
sufficient  power,  and  another  timber,  with  one 
end  under  an  adjoining  wall  or  stone  as  a  ful- 
crum, was  put  on  the  end  of  the  first  stick  in 
order  to  increase  the  leverage,  forming  a  com- 
pound pry.  "The  timber  slipped,  injuring  the 
servant,  who  was  not  familiar  with  the  use  oC 
a  compound  pry,  and  had  never  seen  it  slip. 
Held,  that  the  likelihood  that  the  pry  would 
slip  was  not  so  obvious  that  he  could  be  held 
to  have  assumed  the  risk. 

(Ed.  Note. — For  cases  in  point,  ei^  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  622.] 

2.  Same  —  Fellow   Sebvants  —  Employer's 
LiABiLirr  Act  —  Sitpbkintendewt  —  Evi- 

DBNCa— "  SUPEBINTKN  DENOB. " 

In  an  action  by  a  servant  for  personal  In- 
juries, evidence  held  to  show  that  an  employ^ 
by  whose  direction  a  compound  pry,  causing  ue 
injury,  was  used,  was  a  person  "whose  princi- 
pal duty  was  that  of  superintendence,"  within 
the  employer's  liability  act  (Rev.  Laws,  c.  106, 
i  71,  Bubd.  2),  providing;  that,  where  an  employ^ 
is  injured  by  the  negligence  of  such  a  person, 
be  or  his  representatives  shall,  subject  to  cer- 
tain provisions,  have  the  same  rights  to  com- 
pensation against  the  employer  as  If  he  had  not 
been  an  employ^. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  S4,  Master  and  Servant,  ||  371,  372. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6791.] 

8.  Same. 

The  direction  to  use  the  compound  pry  was 
no  less  an  act  of  superintendence  because  the 
anploy6  giving  the  direction  assisted  in  perform- 
ine  the  manual  labor  necessary  to  execute  bis 
order. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
Tid.  84i  Master  and  Servant,  {$  371^  872.] 


Exceptions  from  Superior  Court,  Suffolk 
County;  Lloyd  E.  White,  Judge. 

Action  for  personal  Injunes  by  James  Rob- 
ertson against  Albert  A.  Hersey.  A  verdict 
was  directed  for  defendant,  and  plaintiff 
brings  exceptions.    Exceptions  sustained. 

Charles  W.  Bnrtlett,  Elbrldge  B.  Anderson, 
and  Arthur  T.  Smith,  for  plaintiff.  John 
Lowell  and  James  A.  Lowell,  for  defendant. 

RUGG,  J.  There  was  ample  evidence  that 
the  plaintiff  was  in  the  exercise  of  due  care, 
and  that  he  did  not  assume  the  risk  of  In- 
Jnry  arising  from  the  use  of  the  compound 
pry,  the  slipping  of  which  caused  the  damage 
for  which  this  action  is  brought  A  part  of 
the  plaintiers  work  was  to  assist  In  moving 
the  pile  driver,  so  that  It  could  be  used  In  its 
woric.  A  stick  of  timber  was  used  as  a  pry 
for  this  purpose,  but  at  the  thue  of  the  ac- 
cident the  single  lever  did  not  furnish  suffl- 
dent  power,  so  that  another,  with  one  end 
under  an  adjoining  wall  or  stone  as  fulcrum, 
was  liut  on  the  end  of  the  first  stick  of  timber. 
In  order  to  Increase  the  leverage.  The  likeli- 
hood that  this  pry  would  slip  cannot  be  said 
to  have  been  so  obvious  that  one  not  famlUar 
with  its  use,  who  had  never  seen  it  slip,  can 
be  held  to  have  assumed  the  risk. 

The  chief  question  Is  whether  there  was 
anfflcient  evidence  that  McArtbnr,  by  the  di- 
rection of  whom  the  compound  pry  was  used, 
was  a  superintendent  "whose  •  ♦  •  prin- 
cipal duty  was  that  of  superintendence,"  with- 
in the  meaning  of  these  words  as  used  In  the 
employer's  liability  act  (Rev.  Laws,  c.  106,  ( 
71).  There  was  evidence  tending  to  show  that 
McArthur  had  been  working  for  the  defend-, 
ant  about  seven  years,  in  charge  of  pile-driv- 
ing ihachlnes,  pile-driving  scows  and  lighters, 
and  general. work  of  that  sort;  that  he  hired, 
the  plaintiff,  and  generally  hired  and  paid  the 
men;  that  he  alone  gave  orders  and  dlrec-: 
tions  to  the  men;  that  from  the  defendant 
he  received  orders  as  to  where  the  Job  was, 
and  generally,  after  that,  made  his  own  plana 
and  carried  them  out,  and  that  on  the  Job 
in  question  he  did  certain  work  with  the  men, 
and  there  was  certain  other  work  that  he  did. 
not  do,  and  that  he  himself  solely  determined' 
what  work  he  should  do,  no  one  directing 
him  in  this  particular ;  and  that  nothing  was- 
done  by  any  one,  so  far  as  moving  the  ma- 
chine was  concerned,  or  the  way,  In  which 
it  should  be  moved  or  operated  except  under 
his  direction.  He  was  referred  to  by  the  men 
as  superintendent  or  foreman.  In  connection 
with  these  duties  he  worked  with  the  men 
the  same  as  the  others  ail  the  time,  and  his 
place,  while  the  machine  was  at  work  was 
in  front  of  it,  keeping  the  plies  straight  and 
giving  the  directions  to  the  men  to  keep  the 
machine  in  position  so  that  the  piles  could 
be  driven  straight,  and  that  In  this  connec- 
tion he  was  frequently  giving  orders.  His 
pay  was  |20  per  week,  while  that  of  the  oth- 
er men  employed  was  $13.50  pec  week.  There 
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ta  no  single  test,  which  can  be  universally 
applied,  10  determine  whether  one's  principal 
duties  are  those  of  superintendence.  The 
sum  of  a  man's  duties  Is  made  up  of  many 
details,  and  where  the  emphasis  may  fall, 
in  any  particular  Instance,  goes  far  toward 
determining  the  question,  whether  he  is  prin- 
cipally a  superintendent  or  principally  a  la- 
horer.  Oftentimes  this  emphasis  Is  furnish- 
ed by  the  relative  amount  of  tUne,  which  Is 
spent  In  manual  labor,  and  that  employed  in 
^vlng  directions,  but  this,  although  Impor- 
tant Is  not  necessarily  decisive.  Without 
selecting  any  particular  duty  of  McArthur 
out  of  the  enumeration  of  responsibilities  re- 
posed In  him  by  the  defendant  as  above  re- 
cited. It  is  plain  that,  looking  at  his  work  as 
a  whole,  his  principal  duty  was  that  of  super- 
intendence. The  driving  of  piles  for  founda- 
tions, with  the  operation  of  the  machine  and 
the  direction  of  the  laborers,  skilled  and  un- 
skilled, necessarily  .employed  in  connection 
with  It,  requires  something  more  of  trust  and 
responsibility  than  a  were  working  foreman. 
Especially  is  this  do  when  the  only  responsi- 
bility assumed  by  the  employer  was  to  de- 
liver to  McArthur  the  Job  that  was  to  be 
done,  and  leave  all  the  rest  of  it  to  him  to  do. 
The  hiring  of  men,  which  Involves  the  fixing 
of  their  compensation,  the  discharging  and. 
paying  of  them  are  acts  of  superintendence, 
and  not  of  labor.  It  appears  also  that  It  was 
constantly  necessary  during  the  day  for  Mc- 
Arthur to  give  orders  as  to  the  placing  of  the 
piles  and  the  method  of  driving  them  as  well 
as  respecting  the  moving  of  the  machine  from 
time  to  time.  The  extent  and  character  of 
manual  labor,  performed  by  McArthiu:  was 
wholly  within  his  own  discretion,  from  which 
the  Inference  follows  that  this  was  not  the 
principal  but  a  subsidiary  and  Incidental 
part  of  the  work,  which  he  was  employed  to 
do.  The  chief  responsibility  placed  upon  him 
by  the  defendant  was  to  see  that  the  work 
was  done.  If  he  chose  to  assist  with  his  own 
hands  that  was  a  matter,  entirely  of  his  own 
volition,  and  not  his  principal  duty.  The 
fact  that  McArthur  labored  so  much  appears 
to  have  been  due  rather  to  his  spirit  of  in- 
dustry than  to  the  duty  laid  upon  him  by 
his  employment  His  power  and  duty  under 
bis  employment  were  more  extensive  than 
those  shown  as  to  one  held  to  be  a  superin- 
tendent In  Hourlgan  v.  Boston  Elevated  Ry. 
Co.,  183  Mass.  495,  79  N.  E.  738.  On  the 
whole  the  jury  would  have  been  warranted 
In  finding  that  he  was  superintendent  within 
the  employers'  liability  act.  The  circumstan- 
ces bring  this  within  cases  like  Baggneskl 
V.  Lyman  Mills,  193  Mass.  103,  78  N.  E.  852, 
Murphy  v.  N,  Y.,  N.  H.  &  H.  B.  R.  Co.,  187 
Mass.  18,  72  N.  B.  330,  Rapson  v.  Leighton, 
187  Mass.  432,  73  N.  E.  540,  and  Gardner  v. 
New  England  Telephone  &  Telegraph  Co., 
170  Mass.  156,  48  N.  E.  937,  and  not  within 
cases  like  O'Nell  v.  O'Leary,  164  Mass.  387, 
41  N.  B.  S62,  and  Mulligan  v.  McCaffery,  182 
Mass.  420,  65  N.  E.  831. 


The  compound  pry  was  adopted  as  a  meth- 
od of  performing  the  work  by  reason  of  Mc- 
Arthur's  direction,  and  this  may  have  been 
found  to  be  an  act  of  superintendence,  even 
though  he  may  have  assisted  in  performing 
the  manual  labor  necessary  to  execute  his  or- 
der. Meagher  v.  Crawford  Laundry  Machry. 
Co.,  187  Mass.  586,  73  N.  E.  853;  McPhee 
V.  New  England  Structural  Co.,  18&  Mass. 
141,  74  N.  E.  303. 

Exceptions  sustained. 

(IM  Maes.  TS) 
SULLIVAN  V.  BOSTON  ELEVATED  RT. 
CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  21,  1908.) 

1.  Witnesses  —  Cboss-Examinatior  —  Pite- 

POSB. 

In  an  action  for  injuries  to  a  passenger, 
the  court  did  not  err  in  allowing  plaintiff  to 
cross-examine  defendant's  conductor  as  to  his 
understanding  of  the  rules  of  the  road,  to  show 
that  the  conductor's  failure  to  make  a  report 
as  required  by  the  rules  was  because  a  tmtnful 
report  would  have  shown  bis  own  misconduct, 
and  that  bis  testimony  at  the  trial  was  not, 
therefore,    entitled   to  credit. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  §  1139.J 

2.  CABBIEBS— iNJtJBIES  TO  Passenqebs— BlOHT 

TO  BoABD  Cab. 

In  the  absence  of  an  offer  to  accept  plaintiff 
as  a  passenger  after  a  car  had  started,  the  con- 
ductor was  entitled  to  refuse  to  permit  plain- 
tiff to  board  the  car,  and  after  such  refusal 
to  use  a  reasonable  degree  of  force  to  prevent 
plaintiff  from  boarding  and  entering  the  car, 
and  for  that  purpose  to  lay  hands  on  him  and 
interfere  with  his  person,  using  no  more  force 
tlian  was  necessary. 

3.  Same— Wantoh  Attack. 

A  conductor,  thoagh  entitled  to  use  reason- 
able force  to  prevent"  a  passenger  from  boarding 
a  car  after  It  had  started,  had  no  right  to  use 
excessive  or  unreasonable  force,  or  to  wantonly 
attack  such  intending  passenger. 

Exceptions  from  Superior  Court,  Suffolk 
County;    Daniel  W.  Bond,  Judge. 

Action  by  John  J.  Sullivan  against  the  Bos- 
ton Elevated  Railway  Company.  Verdict  for 
plalntiir,  and  defendant  brings  exceptions. 
Sustained. 

Coakley,  Coakley  &  Sherman  and  Michael 
A.  Sullivan,  for  plaintiff.  Ralph  A.  Stewart 
and  Henry  J.  Hart,  for  defendant 

SHELDON,  J.  1.  We  cannot  say  that  the 
court  erred  In  allowing  the  plaintiff  to  cross- 
examine  the  defendant's  conductor  as  to  his 
imderstanding  of  the  rules  of  the  road.  The 
plaintiff  did  not  seek  to  prove  what  the  rule 
of  the  road  was,  as  In  Welch  v.  New  Tork, 
New  Haven  &  Hartford  Railroad,  176  Mass. 
393,  57  N.  E.  668,  and  Stevens  v.  Boston  Ele- 
vated Railway,  184  Mass.  476,  69  N.  E.  338. 
This  was  not  as  in  the  cases  Just  cited  and 
in  Bums  V.  Worcester  Consolidated  Street 
Railway,  193  Mass.  63,  78  N.  E.  740,  a  case 
in  which  negligence  might  have  been  founS 
from  the  violation  of  a  rule.  The  plaintitTs 
object  was  to  dIscredJit  the  stoiy  of  thjB  co%-.. 
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dnctoT  by  showing  that  althongb  be  bad  not 
reported  the  occurrence  in  question,  he  yet 
understood  that  under  the  defendant's  rules 
It  was  his  duty  to  make  such  a  report  That 
Is,  the  plaintiff  apparently  desired  to  lay  the 
foundation  for  an  argument  that  the  real 
reason  for  tbe  conductor's  failure  to  make 
a  report  was  that  the  latter  could  not  truth- 
folly  have  done  so  without  confessing  Ms 
own  misconduct,  and  so  to  contend  that  the 
conductor's  story  told  at  tbe  trial  ought  not 
to  be  believed.  For  this  purpose,  It  was  not 
the  rule  Itself,  but  tbe  conductor's  under- 
standing of  the  rule,  or  rather,  as  tbe  pre- 
siding Justice  correctly  put  It,  bis  understand- 
ing of  his  duty  under  tbe  rule,  that  was  ma- 
terial.   We  find  no  error  here. 

2.  Bnt  we  are  of  the  opinion  that  there 
was  error  in  the  ruling  made  that  while  tbe 
condoctor  was  not  bound  to  stop  tbe  car  for 
the  purpose  of  allowing  tbe  plaintiff  to  get 
npon  it,  and  would  have  had  the  right  to  In- 
terfere with  tbe  person  of  the  plaintiff  to 
prevent  bis  being  injured,  yet  he  had  not  the 
right  to  do  so  for  tbe  purpose  of  preventing 
tbe  plaintiff  from  getting  upon  the  car ;  that 
the  conductor  bad  no  right  to  do  this,  bad 
no  right  to  interfere  with  tbe  person  of  tbe 
plaintiff  to  loose  the  plaintiff's  hold  upon 
the  car  for  tbe  purpose  of  keeping  him  from 
getting  on  board.  This  ruling  was  given 
wltb  reference  to  the  contention  of  the  de- 
fendant that  the  trouble  with  tbe  plaintiff 
arose  from  bis  attempt  to  board  tbe  car 
wblle  it  was  In  motion,  and  the  effort  of  the 
conductor  to  prevent  him  from  doing  so.  It 
was  distinctly  and  plainly  stated  to  the  Jury, 
and  the  defendant  by  its  exception  Invited 
tbe  attention  of  tbe  Justice  to  tiie  qnestlon. 

In  our  opinion  tbe  Jury  should  have  been 
instmcted  as  to  this  part  of  tbe  case  that  If 
tbe  car  had  started  upon  Its  return  trip 
there  was,  while  It  was  in  motion,  no  offer 
to  accept  any  one  as  a  passenger,  .and  the 
conductor  had  a  right  to  refuse  to  accept  any 
one  who  sought  to  board  the  car,  and,  after 
such  refusal,  to  use  a  reasonable  degree  of 
force  to  prevent  such  a  person  from  boarding 
and  entering  tbe  car.  and  for  that  purpose 
to  lay  bands  upon  blm  and  interfere  with 
bis  person,  using  no  more  force  than  was 
reasonably  necessary,  though  be  would  have 
no  right  to  use  any  excessive  or  unreason- 
able force  or  to  attack  wantonly  any  such 
Intendtpg  passenger.  This  is  the  necessary 
resnlt  of  the  doctrines  laid  down  In  Web- 
ster V.  Fltcbburg  Hallroaid,  161  Mass.  298,  87 
N.  E.  165,  24  L.  R.  A.  521,  and  Merrill  v. 
Eastern  Railroad,  139  Mass.  238,  1  N.  E. 
648.  62  Am.  Rep.  705,  and  Is  tbe  very  point 
of  the  decision  in  Hogner  v.  Boston  Elevated 
Railway  (Suffolk,  April  2.  190S)  84  N.  E. 
464.  So  in  Solomon  v.  Manhattan  Railway, 
31  Hun  (N.  Y.)  5,  8.  If  tbe  plaintiff  persist- 
ed In  bis  attempt  to  board  the  moving  car, 
understanding  that  the  conductor  refused  to 
receive  blm  as  a  passenger,  against  tbe  re- 
sistance of  the  conductor,  he  was  a  trespasser 


(Massell   v.   Boston   Elevated  Railway.   191 

Mass.  491,  78  N.  E.  108) ;  and  the  conductor 
had  the  right  to  prevent  him  from  carrying 
out  bis  wrongful  purpose  by  the  use  of  such 
force  as  was  reasonably  necessary  under  tbe 
circumstances.  If  tbe  car  was  not  running 
for  the  transportation  of  passengers  at  all, 
but  was  merely  being  taken  to  the  car  bam 
to  be  put  up  for  the  night,  tbe  plaintiff's 
rights  would  be  no  greater  than  already  has 
been  stated.  For  any  excessive  force  or  for 
any  wanton  or  reckless  injury,  there  of 
course  would  be  a  liability.  McKeon  v.  New 
York,  New  Haven  &  Hartford  Railroad,  183 
Moss.  271.  67  N.  E.  329,  97  Am.  St.  Rep.  437. 
Exceptions  sustained. 


(199  Mass.  96) 
BOSTON  ELEVATED  RT.  CO.  v.  COMMON- 
WEALTH. 

(Sqpreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  21,  1908.) 

Licenses  —  Stbeet  Railboads  —  PBivrLEOK 

Tax— "Oboss  Earnings." 

Under  St.  1897,  p.  504,  c.  600,  |  10,  amend- 
ia^  St.  1894,  p.  7(58,  c.  548,  i  21,  which  re- 
quired a  street  railroad  company  to  pay  a  fran- 
chise tax  computed  on  tbe  "gross  earnings," 
bo  as  to  provide  tiiat  it  shall  pay  for  the  privi- 
leges granted,  and  for  use  and  occupation  of 
the  streets  by  its  lines,  a  sum  in  each  year 
depending  on  the  dividend  for  that  year,  to  be 
seven-eighths  of  1  per  cent,  of  the  gross  earn- 
ings of  all  its  lines  of  railroads,  in  case  the 
dividend  does  not  exceed  6  per  cert,  with  a 
certain  amount  to  he  added  in  case  the  dividend 
is  larger,  it  is  the  earnings  from  the  railway 
in  the  transportation  of  passengers,  as  distin- 
guished from  all  other  income  incidental  to  the 
business,  on  which  the  tax  is  computed. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  p.  3167.] 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County. 

Petition  by  the  Boston  Elevated  Railway 
Company  against  tbe  commonwealth.  Case 
reserved  for  tbe  full  coart  Decree  for  peti- 
tioner. 

Gaston,  Snow  ft  Saltonstall,  for  petitioner. 
Dana  Malone,  Atty  Gen.,  and  Fred  T.  Field, 
Asst  Atty.  Gen.,  for  tbe  Commonwealth. 


BRALEY,  J.  The  petitioner  having  paid 
a  tax,  or  excise,  assessed  on  Its  receipts  from 
all  sources  for  the  last  fiscal  year,  brings 
this  petition  for  abatement  under  Rev.  Iiaws, 
c.  14,  I  67,  as  amended  by  St  1906,  p.  321, 
c.  349,  to  recover  tbe  amount  exacted  on  so 
much  of  the  valuation  which  is  shown  to 
have  been  In  excess  of  tbe  gross  earnings 
derived  solely  from  tbe  operation  of  Its  lines 
of  railway.  Its  right  of  recovery  depends  on 
the  construction  to  be  given  to  St  1897,  p. 
504,  c.  500,  {  10,  under  which  the  tax  was 
laid.  By  tbe  act  of  Incoriwratlon  found  in 
St  1894,  p.  761,  c.  548,  In  addition  to  the 
general  taxes  Imposed  by  law  on  the  prop- 
erty of  street  railways,  the  company  was 
required  by  section  21  to  pay  a  "franchise 
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tax  of  not  less  than  one  per  cent,  nor  more 
than  five  per  cent  of  the  gross  earnings."  It 
may  be  assumed  that,  as  here  used  for  the 
basis  of  taxation,  the  term  "gross  earnings" 
was  Intended  to  comprise  all  revenue  from 
the  employment  of  its  capital  in  whatever 
manner  invested.  But  the  amendatory  stat- 
ute of  1897  (St  1897,  p.  504,  c.  600,  {  10) 
changed  this  provision  by  providing  that  the 
company  should  pay  "as  compensation  for 
the  privileges  herein  granted,  and  for  the 
use  and  occupation  of  the  public  streets, 
squares  and  places  by  the  lines  of  elevated 
and  surface  railroad  owned,  leased  and  oper- 
ated by  It,  •  •  •  an  annual  sum,  the 
amount  of  which  shall,  in  each  year  ending 
the  last  day  of  September,  be  determined  by 
the  amount  of  the  annual  dividend  paid  in 
that  year  by  said  corporation,  in  the  follow- 
ing manner :  If  the  annual  dividend  paid  Is 
six  per  cent  or  less,  or  if  no  dividend  Is  paid, 
the  sum  payable  that  year  shall  be  a  sum 
equal  to  seven-eighths  of  one  per  cent,  of 
the  gross  earnings  of  all  the  lines  of  elevat- 
ed or  surface  railroads  owned,  leased  or 
operated  by  said  corporation;  if  said  divi- 
dend exceeds  six  per  cent,  then  a  sum  equal 
to  the  excess  of  the  dividends  over  six  per 
<!ent  in  addition  to  said  seven-eighths  of  one 
per  cent,  of  said  gross  earnings."  If  it  were 
net  for  the  immediate  context  the  argument 
of  the  Attorney  General  that,  even  if  the 
taxable  percentage  had  been  lowered  unless 
the  dividends  exceeded  6  per  cent,  the  leg- 
islative purpose  to  levy  the  excise  on  the 
total  income  had  undergone  no  change,  would 
be  decisive.  But,  If  this  were  all,  the  stat- 
ute might  well  have  stopped  here,  as  there 
would  have  been  no  necessity  for  any  different 
valuation  than  before,  upon  which  the  rate 
after  having  been  ascertained  should  be  com- 
puted. The  entire  language  of  the  section, 
however,  is  to  be  considered,  and  the  source 
from  which  sucu  earnings  are  to  be  derived 
Is  plainly  designated.  They  are  expressly 
defined  to  be  the  whole  amount  received 
from  "all  the  lines  of  elevated  or  surface 
railroads  owned,  leased  or  oi)erated  by  said 
corporation."  It  Is  the  earnings  from  the 
railway  in  the  transportation  of  passengers, 
as  distinguished  from  all  other  income  In- 
cidental to  the  business,  which  Is  taxed.  It 
is  said,  moreover,  that  the  petitioner  cannot 
lawfully  come  Into  possession  of  any  reve- 
nue except  as  produced  by  the  railway  sys- 
tem which  It  was  chartered  to  construct, 
maintain,  and  operate.  In  a  large  sense  a 
line  of  railroad  may  be  treated  as  the  entire 
physical  plant,  including  track,  equipment, 
and  stations,  and  the  earnings  as  consisting 
of  all  financial  returns  from  the  operation 
of  the  road.  If,  for  illustration,  a  station 
after  erection  was  only  partially  needed  for 
the  use  of  the  road,  there  would  seem  to  be 
DO  question  that  the  company  might  let  the 
unused  portion,  and  the  rentals  obtained,  as 
well  as.  interest  received  on  bank  deposits. 


or  from  money  lent,  would  be  indirectly  a 
product  of  its  general  business.  Brown  v. 
Wlnnlslmmet  C!o.,  11  Allen,  326,  S33.  But 
the  authority  to  exact  an  excise  rests  with 
the  Legislature,  by  whom  alone  the  expedien- 
cy of  such  taxation  Is  to  be  determined. 
Const  Mass.  c.  1,  art  4;  Com.  v.  People's 
Five  Cents  Savings  Bank,  5  Alien,  428,  431; 
Oliver  V.  Wasuington  MUls,  11  Allen,  28S, 
274,  275.  And  even  if  the  extent  of  the  ex- 
cise may  be  measured  or  estimated,  by  prop- 
erty, its  Imposition  Is  not  a  taxation  upon 
the  petitioner's  property,  but  only  upon  the 
privilege  of  exercising  the  exclusive  fran- 
chise conferred  by  the  act  of  Incorporation. 
Attorney  General  v.  Bay  State  Mining  Co., 
99  Mass.  148,  96  Am.  Dec.  717;  Conn.  Mutual 
Life  Ins.  Co.  V.  Com.,  133  Mass.  161,  163; 
St  1894,  p.  761,  c.  648.  By  limiting  the 
charge  speclflcaliy  to  "gross  earnings"  ac- 
cruing from  all  lines  of  railroad  operated  in 
the  prosecution  of  Its  business  as  a  common 
carrier,  the  exclusion  of  all  other  receipts 
necessarily  follows.  Com.  v.  Berkshire  Life 
Ins.  Co..  98  Mass.  25,  29. 

Inasmuch  as  income  received  from  other 
corporate  property  has  been  erroneously  In- 
cluded In  the  assessment,  the  petitioner  Is 
entitled  to  recover  back  the  amount  overpaid 
with  Interest 

Decree  accordingly. 


(IH  Maas.  539 

FOLEY  V.  BOSTON  &  N.  ST.  RT.  CO. 

(Supreme  Judicial  Court  of  Maasachoaetts. 
Suffolk.    May  20,  1908.) 

1.  Carbisbs — Stsest  Railboads — PBonccnoir 
OF  Passbnoebs— Cabb  Reqdiked. 

A  street  railway  company  is,  as  to  its  paa- 
sengets,  bound  to  exercise  through  its  employes 
the  highest  degree  of  care  reasonably  consiatent 
with  tqe  transaction  of  its  basiness;  and  that 
a  motorman  did  not  have  time  to  read  the  rules 
of  the  company,  where  he  had  been  in  its  serv- 
ice nearly  2  weeks  after  having  been  instructed 
for  12  days,  is  no  excuse. 

(Ed.  Note.— For  case^  in  point,  see  Cent  Dig. 
vol.  0,  Carriers,  fS  1087-1106.] 

2.  Masteb  ako  Sebvant— Coktbaot  or  Km- 
PLOYMENi^— Conditions. 

The  contract  of  employment  of  a  street 
railway  motorman  is  subject  to  the  implied  con- 
dition that  he  will  study  and  apply  rules  pre- 
scribed by  the  company  and  furnished  to  him. 

3.  SaHE— lONOBANCE    OT   RULES    OT    EHFLOT- 

KEN'T— Excuse. 

The  experience  of  one  as  a  motorman  con- 
sisted of  12  days  while  receiTinf  instructions 
from  employgs  and  nearly  2  weeks  of  employ- 
ment during  which  time  he  was  employed  as 
spaie  motorman.  The  company  gave  him  two 
rule  books  of  56  pages.  The  notice  on  the 
first  page  of  the  books  expressly  enjoined  on 
him  the  duty  of  reading  the  rules.  All  the 
rules  in  the  books  pertaining  to  motormen  could 
be  read  in  less  than  half  an  hour.  Held  that, 
in  the  absence  of  any  excuse  for  his  ignorance 
of  the  rules  pertaining  to  motormenr  be  was  snb- 
jected  to  the  same  responsibility  as  if  he  ac- 
tually knew  them. 

{Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,-  f  760.] 
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4  Same. 

The  disobedience  by  a  motorman  of  rulea 
established  by  the  company  is  want  of  due  care 
as  to  the  company. 

TEd.  Note. — For  cases  in  point,  see  Cent  Dis. 
TOI.  31,  Master  and  Servant,  {  759.] 

5.  SaICK— iNJtTBT  lO  SBBTANT— GONTBIBUTOBT 

Neouoencx. 

Where  a  motorman  waa  injured  in  a  rear- 
end  collision,  evidence  held  not  to  show  that  h« 
exercised  due  care,  essential  to  a  recovery. 

[Ejd.  No^e.— For  cases  in  point,  see  Cent.  Di|^ 
vol.  34,  Master  and  Servajit,  H  987-996.] 

6.  Same. 

A  motorman  discovered  that  the  bralce  on 
his  car  did  not  work  well.  An  inspector  was 
notified  of  the  defect,  and  he  toolc  the  brake 
handle,  but  waa  not  able  at  the  first  attempt 
to  stop  the  car  any  better  than  the  motorman, 
but  on  a  second  attempt  he  stopped  it,  and  then 
gave  the  motorman  directions  about  operating 
tbe  brake  and  told  him  that  it  would  work  all 
right.  After  the  inspector  left  tbe  car,  the 
brake  continued  to  work  in  the  same  bad  way. 
Held,  that  the  motorman  was  not  justified  in 
running  his  car  as  if  nothing  was  the  trouble 
with  the  brake. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dix 
.  34,  Master  and  Servant,  {{  706-709.] 

Elxceptions  from  Superior  Oonrt,  Suffolk 
County ;  George  A.  Sanderson,  Judge. 

Action  by  Michael  Foley  against  tbe  BoBton 
&  Northern  Street  Railway  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  exceptions.    Sustained. 

Coal:Iey,  Coakley  &  Sherman,  Michael  A. 
Sullivan,  and  Wm.  Flaherty,  for  plaintier. 
Henry  F.  Hurlburt  and  Damon  E.  Hall,  for 
defendant 

RUG6,  3.  This  Is  an  action  of  tort  brought 
to  recover  for  personal  injury  sustained  by 
the  plaintiff  while  motorman  in  the  employ  of 
the  defendant  The  car,  which  the  plaintiff 
was  driving,  ran  Into  another  car  ahead  of 
it  going  in  tbe  same  direction.  The  case  was 
submitted  to  the  jury  upon  the  first  and  third 
counts  of  the  plainttlTB  declaration;  the  form- 
er being  under  Rev.  Laws,  c.  106,  i  71,  cl.  1, 
for  a  defect  In  the  ways,  works  and  machin- 
ery, and  the  latter  at  common  law,  for  fail- 
ure to  furnish  a  safe  car.  The  experience  of 
the  plaintiff  as  motorman  was  during  12  days 
while  receiving  Instructions  from  employfis 
of  the  defendant  and  (after  an  Interval  of 
two  weeks),  not  quite  two  weeks  during  which 
he  was  spare  motorman  for  the  defendant 
The  accident  happened  on  Salem  street,  In 
Maiden,  near  the  comer  of  Auburn  street 
Salem  street  runs  from  Maiden  Square,  to 
the  place  of  the  accident  a  distance  of  about 
a  quarter  of  a  mile,  and  beyond.  Tbe  plain- 
tiff claimed  that  the  accident  was  due  to  a 
defective  condition  of  the  brakes  on  his  car. 
It  happened  on  the  evening  of  a  pleasant 
summer  day,  after  he  had  been  operating  the 
car  about  two  hours.  The  plaintiff  testified 
In  Substance  that  immediately  upon  getting 
on  the  car  he  noticed  that  there  was  trouble 
with  tbe  brakes ;  that  on  bis  route  an  inspec- 
tor of  tbe  defendant  bad  boarded  his  car, 
and  tbe  plaintiff  told  him  that  the  brake 
was  not  working  right 


The  Inspector  took  tbe  brake  handle  and 
attempted  to  operate  it,  but  was  not  able  at 
the  first  attempt  to  stop  the  car  any  better 
than  the  plaintiff  himself  had  been  able  to 
do  but  on  a  second  attempt  stopped  it  all 
right  and  said  that  the  brakes  were  not 
working  right,  and  that  there  must  be  a  flat 
wheel,  but  gave  tbe  plaintiff  some  directions 
about  operating  the  brake,  and  told  him  It 
would  work  all  right;  and  that  after  the 
Inspector  left  the  car  the  brake  continued  to 
work,  in  the  same  bad  way  that  it  had  pre- 
viously throughout  tbe  trip,  and  that  he  knew 
that  whether  it  was  safe  to  run  tbe  car  or 
not  depended  upon  the  distance  he  kept 
in  which  to  stop  the  car;  that  he  passed  tbe 
car  bam  a  considerable  time  after  seeing  tbe 
Inspector,  but  did  uot  stop  there  to  either 
get  another  car  or  report  the  condition  of  the 
one  he  was  on,  although  be  knew,  as  a  mat- 
ter of  common  sense,  that  if  his  car  was  not 
working  properly.  It  was  safe  and  prudent 
when  be  came  to  tbe  car  bam,  to  speak  to 
the  foreman  about  It  and  ask  for  another 
car,  and  that  he  knew  that,  if  his  car  was 
working  so  that  It  was  dangerous  either  to 
himself  or  passengers,  it  was  his  duty  to 
hitch  to  another  car  and  be  drawn  to  the 
car  bam;  that  he  saw  the  Elevated  car  all 
tbe  way  from  Maiden  Square,  and  that  the 
Street  was  straight  and  level  to  the  point  of 
accident;  and  that  the  Elevated  car  was 
most  of  the  time  75  to  100  feet  ahead  of  bis 
car,  and  that  he  was  going  at  the  rate  of 
about  8  miles  an  hour;  that  tbe  car  abead 
stopped  near  a  white  poet  at  tbe  corner 
of  Auburn  street  and  he  tried  to  stop  his 
car  by  means  of  the  brake,  which  did  not 
work,  and  the  collision  occurred;  that  he 
did  not  attempt  to  reverse  his  car,  although 
ihe  had  been  instructed  that  this  was  one  of 
the  means  of  stopping  a  car ;  and  he  describ- 
ed with  accuracy  tbe  method  and  effect  of  re- 
versing a  car,  and  that  he  knew  In  that  way 
be  could  stop  a  car  very  quickly — somewhat 
quicker  at  least  than  by  means  of  the  brake ; 
that  he  understood  that  It  was  his  duty,  when 
a  car  was  abead  on  the  same  track,  to  keep 
his  own  car  under  control;  and  that  he 
followed  behind  the  Elevated  car  at  the  same 
rate  of  speed  and  with  the  same  distance  be- 
tween as  he  would  if  bis  car  bad  been  in 
perfect  condition,  and  that  if  be  had  wanted 
to,  he  could  have  kept  farther  behind  the 
Elevated  car,  as  that  was  solely  In  bis  dis- 
cretion. 

Certain  rules  of  the  defendant  from  rule 
books  like  those  given  the  plaintiff  when  be 
became  motorman,  were  put  in  evidence. 
The  rules  were  made  by  tbe  defendant  for 
the  guidance  of  its  employes  In  tbe  perform- 
ance of  its  duty  to  safely  transport  the  por- 
tion of  the  public,  who  entrusted  themselves 
to  It  as  passengers,  and  under  a  sense  of 
heavy  responsibility.  Tbe  plaintiff  testified 
that  he  read  some  of  the  mles,  but  "did  not 
have  time  to  read  all,"  and  sought  to  excuse 
himself  from  knowing  them  on  this  ground. 
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Be  had  been  working  as  spare  motorman 
about  two  weeks  after  they  were  put  In  bis 
possession.  The  rule  books  were  two  In  num- 
ber, measuring  about  3^  by  6%  Inches,  one 
containing  41  pages  and  the  other  15.  All 
there  Is  in  both  pertaining  to  motormen  can 
be  deliberately  read  in  less  than  half  an 
hour.  The  defendant  In  all  Its  relations  with 
Us  passengers  is  held  to  the  exercise,  through 
Its  motormen  as  Well  as  Its  other  servants, 
of  the  highest  degree  of  care  reasonably  con- 
sistent with  the  transaction  of  its  business. 
So  far  as  its  patrons  were  concerned,  the 
defendant  could  not  excuse  Itself  from  the 
performance  of  this  duty  by  testimony  of  a 
motorman  that  under  these  circumstances  he 
"did  not  have  time  to  read"  the  rules.  No 
reason  is  shown  for  the  ignorance  of  the 
plaintiff  respecting  the  rules  under  these  cir- 
cumstances. They  were  put  into  his  hands 
for  the  purpose  of  enlightening  him  as  to  the 
toighly  Important  and  responsible  duties, 
which,  as  motorman,  he  was  required  to  per- 
form, with  regard  to  passengers  upon  his 
own  and  other  cars  and  to  all  the  persons, 
who  might  be  in  the  street,  as  well  as  to  the 
property  of  the  defendant  in  his  dtiarge.  It 
was  an  implied  condition  of  his  contract  of 
employment  that  he  should  study  and  apply 
In  action  these  rules,  and  it  was  made  an 
express  injunction,  by  the  notice  contained 
upon  the  first  page  of  the  rule  book,  that  he 
should  not  be  ignorant  of  them.  In  view  of 
the  obligations  assumed  by  his  contract  of 
service  and  his  plain  duty  to  know  and  act 
according  to  the  rules,  and  the  period  he  had 
been  working,  there  was  abundant  time  for 
bim  to  have  become  familiar  with  the  rules. 
Failing  to  show  any  excuse  for  his  ignorance, 
be  is  subjected  to  the  same  obligation  and 
responsibility  as  If  he  actually  knew  them. 
The  defendant  had  done  all  it  could  reason- 
ably do  to  charge  the  plaintiff  with  knowl- 
edge of  the  rules,  and  the  same  duty  of  obedi- 
ence arose,  as  between  the  parties,  as  if  the 
plaintiff  In  fact  knew  them.  A  disobcdioice 
of  them  by  the  employ^  is  want  of  due  care 
as  to  the  employer.  Stevens  v.  Boston  Ele- 
vated Ry.  Co.,  184  Mass.  476,  69  N.  B.  338.  It 
cannot  be  regarded  as  due  care  to  trifle  with 
opportunity  for  knowledge  as  to  a  subject  so 
vitally  affecting  his  duty  and  the  life  and 
limb  of  human  beings.  A  considerable  iMr- 
tlon  of  one  suggestion  in  the  books,  under  the 
heading  "Inexcusable  Accidents,"  ia  devoted 
to  rear-end  collisions,  such  as  that  complain- 
ed of  by  Idle  plaintiff,  and  among  other  plain 
and  forcible  statements  it  Is  said:  "Take, 
.for  Instance,  a  rear-end  collision.  How  of- 
ten can  be  found  an  excuse  for  such  an  ac- 
cident? Indeed,  it  Is  rank  carelessness  nine 
times  out  of  ten.  Day  or  night  the  car  ahead 
of  you  may  be  seen.  If  you  are  the  motor- 
man  following,  you  know  It  is  there,  and 


It  is  your  duty  to  keep  as  far  from  Its  as  is 
necessary  for  absolute  safety."  If  the  plain- 
tiff had  paid  any  adequate  heed  to  these  and 
other  explicit  directions  contained  in  the 
books,  put  into  his  hands  by  the  defendant 
for  his  guidance,  the  accident  would  not 
have  happened. 

.  But,  apart  from  this  ground,  the  plaintiff 
failed  to  show  that  he  exercised  due  care 
for  his  protection.  He  knew  better  than 
any  one  else  just  bow  his  car  was  working, 
and  how  difficult  It  was  to  stop  It  For 
about  two  hours  be  had  been  running  It  and 
had  gone  over  his  entire  route  and  more.  He 
was  just  behind  the  car  with  which  he  collid- 
ed for  more  than  a:  quarter  of  a  mile,  and 
knew  that  bis  was  a  swifter  car  than  the 
one  ahead,  and,  as  he  followed,  was  throwing 
his  power  off  and  on,  and  kept  his  car  as 
near  as  he  would,  If  his  brake  had  been 
in  perfect  order.  The  car  in  front  slowed 
down  in  the  ordinary  way  at  a  regular  stop- 
ping place.  Then,  when  he  discovered  that 
his  brake  was  not  stopping  his  car,  he  did 
not  attempt  to  nse  the  reverse,  although  he 
knew  that  this  was  the  most  efficient  and 
quickest  way  of  bringing  it  to  a  stop.  The 
danger  of  collision  was  as  obvious  to  one 
with  the  Imowledge,  which  the  plaintiff  po»- 
sessed,  ae  It  could  have  been  to  any  one  else. 
It  was  of  siich  a  nature  as  to  be  immediately 
understood  and  appreciated  by  one  of  ordl- 
iiary  Intelligence. 

The  talk  with  the  inspector  should  prob- 
ably be  regarded  as  nothmg  more  than  a 
suggestion  that  if  he  proceeded  with  suffi- 
cient caution  no  harm  would  ensue.  Lodl  x. 
Maloney,  184  Mass.  240,  68  N.  E.  229.  But  if 
given  its  fullest  weight,  it  did  not  justify 
the  plaintiff  In  running  his  car  as  If  nothing 
was  the  trouble  with  it,  when  he  saw  that 
even  the  Inspector  was  not  able  to  make  the 
brake  work  well  and  observed  after  leaving 
the  inspector  that  It  continued  to  work  as 
badly  as  before.  He  was  not  justified  tn 
surrendering  his  own  intelligence,  but  was 
bound  to  be  constantly  alert  to  avoid  danger. 
Wescott  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  153 
Mass,  460,  27  N.  E.  10;  Kenney  v.  Hlngham 
Cordage  Co.,  168  Mass.  278,  47  N.  E.  117; 
McDonnell  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  192 
Mass.  538,  78  N.  E.  548.  Giving  to  the  plain- 
tiff the  benefit  of  every  reasonable  inference 
from  the  facts  and  circumstances,  there  is 
not  enough  to  warrant  a  finding  that  be  was 
in  the  exercise  of  due  "care,  or  that  his  in- 
jiu-les  did  not  result  directly  from' his  own 
negligence.  Jones  v.  N.  T.,  N.  H.  &  H.  R.  R. 
Co.,  184  Mass.  89,  68  N.  E.  14;  O'Brien  v. 
N.  T.,  N.  H.  &  H.  R.  R.  Co..  180  Mass.  403. 
62  N.  E.  727.  The  case  is  plainly  distinguish- 
able from  Ford  v.  Fltchburg  Railroad  Co., 
110  Mass.  240,  14  Am.  Rep.  698. 

Exceptions  sustained. 
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(Saprems  JTadiclal  Conrt  of  Massachusetts. 
Suffolk.     May  21,  1908.) 

L  CaBBIKBS— IRJVBIBS  TO  Passemqers— Peb- 
BONAL  iNJUBiES— Taking  dp  Passenoebs— 
Due  Cabk  o»  Pkbsor  Injured— Question 

FOB  JURT. 

Whether  the  plaintiff,  in  an  action  for  in- 
Joriea  received  by  her  while  attempting  to  board 
a  car,  exercised  due  care  in  attempting  to  pass 
over  a  sliding  platform  into  the  car,  held,  under 
the  evidence,  a  question  for  the  jai7. 

[Eld.  Note.— For  cases  In  point,  see  Cent  Dig. 
Tol.  ».  CBiriers,  ||  1367-1369.] 

3.  Samb  —  Dxnt  Care  of  Person  Injured  — 

STANDABD  fob  DBTKBMIRINa. 

The  standard  for  determining  whether  a 
person  injured  by  falling  into  a  hole  in  attempt- 
ing to  board  a  car  nsed  due  care  is  not  whether 
she  could  by  looking  have  seen  the  hole,  and 
did  not  look,  but  whether  it  was  reasonable  con- 
duct fur  ordinarily  prudent  people  under  the 
circumstances  surrounding  the  accident  to  so 
look  as  to  discover  the  danger. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  9,  Carriers,  M  ISaT^-lSOS.] 

&  TBTAI.  —  iNSTRtrCTIOKS— REQUHSra— ReFUS- 

ai^— Giving  of  Othbb  Instbuotions. 
The  refusal   of  a  requested  instruction  is 
not  error,  where  the  proposition  was  substantial- 
ly covered  by  another  instruction  given. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  Sf  651-639.1 

4.  Carriers — Carriage  or  Passengers— Peb- 
SONAL  Injuries— Negligence  of  Defend- 
ant—Qbestion  FOR  JURT. 

In  an  action  against  an  elevated  railroad 
company  for  injuries  to  a  person  attempting  to 
board  a  train,  whether  or  not  the  defendant  was 
guilty  of  negligence  in  opening  a  side  door  of  its 
train  for  the  reception  of  passengers  before  the 
train  was  properly  adjusted  to  a  movable  plat- 
form provided  by  the  defendant,  without  having 
some  one  at  the  place  to  warn  persons  attempt- 
ing to  board  the  car  of  the  open  space,  held, 
nnder  the  evidence,  a  question  for  the  jury. 

[Ed.  Note. — For  canes  in  point,  see  Cent.  Dte. 
vol.  9,  Carriers,  H  1315-1325.] 

B.  Sauk— Duty  of  Cabbibb— DBTBBinRATioif 

OF. 

The  liability  of  a  railroad  company  for 
injuries  to  a  person  attempting  to  board  a 
train,  caused  by  the  inadequacy,  of  a  movable 
platform  to  cover  the  entire  space  between  the 
permanent  platform  and  the  entrance  to  its 
train,  was  to  be  determined  upon  the  footing  of 
what  might  reasonably  be  required  of  it  in  the 
light  of  knowledge  existing  at  the  time  of  the 
accident,  and  not  that  acquired  afterwards. 

(Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  9,  Carriers,  {{  1142-1153.] 

6.  Appbai,  and  Ebsor— Harmless  E)rbo»— 
Examination  of  Witnesses  —  Error  in 
Question  Cured  by  Answer. 

Asking  an  expert  witness,  on  cross-examina- 
tion, in  an  action  against  a  railroad  company  for 
injuries  caused  by  the  inadequacy  of  a  movable 
platform  to  cover  the  entire  space  between  the 
permanent  platform  and  the  entrance  to  a  train, 
to  state,  "with  all  the  information  he  has  now," 
whether  it  would  not  have  been  proper  to  put  in 
more  than  one  platform,  or  wider  platforms,  was 
harmless,  where  the  witness  stated  that  his 
answer  was  based  upon  knowledge  possessed  at 
the  time  of  the  accident. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  3,  Appeal  and  Error,  |{  4153-418ai 
84N.B.-6« 


7.  Same  —  Exceptions  fob  Review  —  Neobs- 

sitt. 

Arguments  of  counsel,  which  were  not  in- 
terrupted by  opposing  counsel  to  save  exceptions, 
will  not  be  reviewed. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  2,  Appeal  and  Error.  |  1424.1 

&  Cabriebs— Cabbiaoi  of  Passengers— Peb- 

BONAI.   INJ17BIES— NEOUGENCE   OF   CARRIER. 

Though  a  movable  platform  constructed  by 
a  railroad  to  enable  passengers  to  board  a  train 
without  danger  of  stepping  into  an  open  space 
was  the  most  perfect  device  known  and  was  per- 
fectly constructed,  the  railroad  would  still  be 
negligent  as  to  the  means  provided  passengers 
for  entering  cars,  where  the  operation  of  the 
platform  in  connection  with  the  train  was  want- 
ing in  the  degree  of  care  required  in  a  carrier 
of  passengers. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  U  1142-1158.1 

9.  Same. 

Though  ordinarily  the  bald  statement  of  an 
employ^  of  a  railroad  telling  passengers  to 
"Step  lively"  is  not  nejjliijcnce,  still,  where  a 
dangerous  place,  not  existing  with  trains  and 
platforms  in  their  normal  condition,  existed  be- 
tween the  station  platform  and  the  car  entrance 
by  reason  of  the  act  of  the  employ^  who  called 
to  passengers  to  step  lively,  it  cannot  be  said 
as  a  matter  of  law  that  the  request  was  not  nc|^ 
ligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  t|  1315-1325.] 

10.  Same— Instructions— Construction. 

In  an  action  for  injuries  to  a  passenger  at- 
tempting to  board  a  train,  in  which  action  plain- 
tiff claimed  that  the  negligence  by  the  defendant 
respecting  the  management  of  a  movable  plat- 
form in  relation  to  the  train  which  he  attempted 
to  board  had  created  a  particular  danger  apart 
from  those  naturally  to  be  apprehended,  an  in- 
struction was  given  that  the  act  of  an  employ^ 
of  the  defendant  in  calling  to  passengers  to 
"Step  lively"  would  not  be  negligence,  assuming 
that  every  thing  was  in  proper  condition  for  the 
people  to  step  lively.  Held,  that  the  qualifying 
assumption  must  not  be  taken  abstractly,  but 
in  connection  with  the  claim  that  negligence  of 
defendant  had  created  a  particular  danger,  and 
must  be  confined  to  acts  of  the  defendant,  and 
not  construed  as  applying  to  permanent  condi- 
tions. 

11.  Same— Taking    up    Passengers— Negli- 
gence of  Carrier— Questions  fob  Jury. 

Whether  or  not  a  motorman  was  negligent 
in  failing  to  stop  his  train,  so  that  the  door  of 
a  car  in  its  whole  width  would  be  opposite  to 
a  platform  furnished  by  a  railroad  company, 
heK.  under  the  evidence,  a  question  of  fact  for 
the  jury. 

12.  Trial  —  IRSTBUCTIOHB  —  ElFFECT  of  Evi- 
dence. 

A  trial  Judge  cannot  generally  be  required 
to  rule  upon  the  effect  of  a  particular  and  in- 
decisive view  of  a  portion  of  the  testimony. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §{  495-505.] 

13.  Carriers  —  Carriage  of  Passengers  — 
Personal  Injuries — iNsrnocTioNS. 

In  an  action  for  injuries  to  a  passenger  at- 
tempting to  board  a  car,  an  instruction,  stand- 
ing alone,  that  plaintiff  was  not  obliged  to  as- 
sume that  there  were  dangerous  places  where 
she  was  invited  to  go  into  the  car,  would  be 
erroneous. 

14.  Trial  —  Instructions  —  Oonbtbuction  — 
Construing  Charge  as  a  Whole. 

Though  an  instruction  would  be  erroneous 
if  standing  alone,  yet  if  the  error  is  fully  ob- 
viated by  other  portionk  of  the  charge,  the  ar- 
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roneous  instruction  would  be  taken  in  connection 
with  its  context,  and  is  not  open  to  exception. 

[Ed.  Note.— For  casesi  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S{  703-718.] 

15.  Sake— GoiniENT  on  Evidence. 

Where,  in  an  action  against  a  railroad  com- 
pany for  injuries  to  a  passenger  received  while 
attempting  to  board  a  car,  the  defendant's  evi- 
dence showed  that  it  was  the  custom  for  trains 
so  to  stop  that  a  movable  platform  furnished  by 
defendant  would  cover  the  entire  door  space  of 
the  car,  the  court,  in  charging  on  the  due  care 
of  plaintiff,  stated  that  if  she  had  been  in  the 
habit  of  taking  cars  at  the  place  where  she  was 
injured,  and  had  observed  that  it  was  the  prac- 
tice to  have  a  space  of  the  kind  that  caused  her 
injury,  then  that  would  be  notice  to  her.  Held, 
that  it  was  not  inaccurate  for  the  court  to  sum- 
marize the  evidence  by  adding  to  the  instruc- 
tion that  the  court  did  not  understand  that  it 
was  claimed  on  the  part  of  defendant  that  it 
was  the  custom  to  have  such  a  space  uncovered 
by  the  movable  platform,  so  that  perhaps  it  was 
unnecessary  to  say  that  she  was  called  upon  to 
notice  if  there  was  such  a  space  there,  when  it 
was  not  claimed  that  it  was  the  custom. 

16.  Samb— Pbovihc*   of   Coubt  and   Jubt— 

STATUTOBY  PbOVIBIONS— CONBTBUCnON. 

Rev.  Laws,  c.  173,  I  80,  prohibiting  courts 
from  charging  juries  with  respect  to  matters  of 
tsiCt,  but  providing  that  courts  may  state  the 
testimony  and  the  law,  restrains  the  courts  only 
from  expressing  an  opinion  On  the  question 
whether  a  fact  or  series  of  facts  included  in  the 
issue  of  a  case  is  or  is  not  established  by  the 
evidence,  and  is  to  be  construed  to  prevent  courts 
from  interfering  with  the  province  of  jurors  by 
any  statement  of  their  own  conclusion  upon  mat- 
ters of  fact,  but  was  not  designed  to  deprive 
the  courts  of  all  power  to  deal  with  the  facts 
proved,  but  authorized  the  court  to  state  the 
testimony,  with  its  legal  effect  and  bearing  up- 
on the  issues,  and  to  indicate  its  particular  ap- 
plication under  the  rules  of  law. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  m  Trial,  H  436-438.] 

17.  Same— iNSTBucnons— CoNFOBinrr  to  Is- 
sues. 

In  an  action  for  injuries  to  a  passenger,  re- 
ceived while  attempting  to  enter  the  mid^e  door 
of  a  car,  caused  by  falling  into  a  space  between 
the  door  and  the  station  platform,  an  instruc- 
tion charging  that  if  defendant  could  have  open- 
ed the  end  doors  of  the  car  and  taken  the  pas- 
sengers in  there  with  safety,  but  failed  to  do  so, 
because  it  was  not  paying  attention  to  the  safety 
of  the  passengers,  its  failure  to  do  so  would  be 
negligence,  was  erroneous,  as  not  justified  by 
the  issues,  where  neither  the  pleadings  nor  the 
evidence  raised  any  issue  as  to  the  compafcy's 
duty  to  open  the  end  doors. 

•   [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8S  587-595.] 

18.  Same— Pbovince   of   Coubt  and   Jubt — 
Instbuctions  Invading. 

The  instruction  was  also  erroneous  because 
of  the  statement  that  the  failure  to  open  the 
end  doors  would  be  negligence,  since  the  most 
the  conrt  would  have  been  justified  in  saying, 
even  if  there  had  been  evidence  touching  the 
subject,  was  that  it  would  be  possible  for  the 
jury  to  find  negligence  upon  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  ({  439-165.] 

Exceptions  from  Superior  Gonrt,  SoflTolk 
Copnty;  Daniel  W.  Bond,  Judge. 

Action  by  L.  A.  Plummer  against  the  Bos- 
ton Elevated  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  brings  ex- 
ceptions.   Exceptions  sustained. 


S.  A.  Fuller,  Linville  H.  Wordwell,  and 
Wardwell  &  Monahan,  for  plaintUf.  Russell 
A.  Sears,  John  T.  Hughes,  and  William  J. 
Holbrook,  for  defendant 

RTJGO,  J.  1.  The  question  of  due  care  on 
the  part  of  the  plaintiff  is  a  close  one.  Tlie 
place  of  the  accident  was  well  lighted.  The 
estimates  of  horizontal  distances  between  the 
side  door  of  the  car  and  the  edge  of  the  per- 
manent platform  varied  from  14  to  20  inches, 
and  the  maximum  possible  distance  including 
a  lurch  of  the  car  was  21  inche&  The  claim 
of  the  plaintiff  (which  the  jury,  in  view  of 
other  instructions  given,  must  have  found  to 
be  correct)  was  that,  when  the  sliding  plat- 
form was  projected  out  against  the  car,  the 
space  in  front  of  about  one-half  the  width  of 
the  door,  or  20  inches,  was  not  bridged.  It 
was  estimated  that  there  were  eight  or  ten 
other  passengers  trying  to  board  the  car  at 
this  place.  She  testified  that  she  heard  the 
guard  say  "Step  lively,"  there  was  no  one 
directly  in  front  of  her,  but  people  were  In 
front  of  and  close  beside  her  so  that  she  could 
not  see  the  open  space,  and  in  order  to  have 
observed  it,  she  would  have  been  obliged  to 
stop,  and  thus  obstruct  the  way  of  others  be- 
hind her.  That  other  passengers  were  passing 
safely  Into  the  car,  in  the  same  way,  and  at 
so  nearly  the  same  place,  as  the  plaintiff  at- 
t^upted  to  do,  and  that  as  to  one-half  the 
door  the  step  of  the  entering  passenger  need 
to  cover  only  4  to  6  Inches,  while  as  to  the 
other  half,  the  step  required  was  from  14  to 
21  inches,  in  conjunction  with  the  hurry  call 
of  the  guard  and  the  hour  of  the  day,  were 
circumstances,  which,  with  all  the  other  at- 
tendant conditions,  made  the  plaintiff's  due 
care  a  question  for  the  jury.  Hilbom  v.  Bos- 
ton Elevated  Ry.  Co.,  191  Mass.  14,  77  N.  B. 
640,  is  distinguishable  on  the  ground  that  the 
only  structures  there  In  question  were  the 
permanent  platform,  constructed  according  to 
plans  of  the  subway  commission,  and  the  car, 
and  the  distance  was  the  same  throughout  the 
width  of  the  car  step.  Here  by  act  of  the  de- 
fendant the  distance  between  the  car  and  the 
platform  was  from  two  to  three  times  as  wide 
on  one  part  of  the  car  door  as  on  the  other, 
and  this  circumstance  together  with  the  ap- 
pearance of  safe  walking  over  the  space  by 
those  near  her  may  have  been  found  to  have 
relieved  the  plaintiff  of  the  obligation  of  such 
close  scrutiny  as  she  would  otherwise  be  held 
to  exercise,  and  which  might  have  revealed 
the  danger.  These  circumstances  also  dis- 
tinguishes this  branch  of  the  present  case 
from  Willworth  v.  Boston  Elevated  Ry.  Co., 
188  Mass.  220.  74  N.  E.  333.  Prayers  3,  5  and 
10  relate  to  the  plaintiff's  due  care.  The  first 
of  these  was  properly  refused.  The  standard 
in  a  case  like  the  present  is  not  whether  the 
"plaintiff  by  looking  could  have  seen  the  hole 
•  •  •  and  did  not  look,"  but  whether  It 
was  reasonable  conduct  for  ordinarily  prudent 
people  under  the  circumstances  disclosed  to 
so  look  as  to  discover  the  danger.    The  second 
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of  these  prayers  was  an  accurate  statement 
of  tile  law,  but  It  was  In  substance  given  by 
saying  that  "If  the  plaintiff  knew  or  in  the 
exercise  of  reasonable  care  ought  to  have 
known  that  there  was  a  space  •  •  •  into 
which  she  might  step,  then  It  was  her  duty  to 
have  avoided  the  place.  •  •  »  "  The  same 
is  true  of  the  last  of  these  requests.  The  de- 
fendant in  the  operation  of  its  trains  and  the 
management  of  its  platforms  had  a  right  to 
assume  that  the  plaintiff  would  take  reasoti- 
able  heed  as  to  her  steps  in  boarding  the  car, 
and  this  the  Jury  were  told  in  substance  in 
the  charge. 

2.  There  was  sufficient  evidence  to  warrant 
the  submission  of  the  question  of  the  defend- 
ant's negligence  to  the  Jury.  If  there  had 
been  no  movable  platform  installed  by  the 
defendant,  it  is  dear  that  there  would  have 
been  no  evidence  of  its  negligence  under  this 
decisions  of  this  court  before  cited.  It  is  true 
that  the  defendant,  so  far  as  disclosed  by  the 
evidence  had  installed  movable  platforms 
Solely  for  the  purpose  of  narrowing  the  space 
necessarily  existing  between  the  permanent 
platform  and  the  car  door,  where  the  tracks 
are  upon  sharp  curves  and  thus  protecting 
the  traveling  public  against  their  own  want 
of  care.  These  platforms  were  much  wider 
than  the  car  door,  but  there  was  evidence 
tending  to  show  that  once  a  day  the  average 
motorman,  and  less  frequently  the  most  cau- 
tious, would  not  be  able  to  stop  the  train,  so 
that  the  entire  width  of  the  car  door  would 
be  adjacent  to  the  protected  edge  of  the  mov- 
able platform.  But  it  was  open  to  argument 
that  notwithstanding  this  evidence,  the  run- 
ning of  the  car  on  this  occasion  may  have 
been  due  to  Inattention  and  other  careless- 
ness on  the  part  of  the  motorman,  or  that  it 
was  negligent  not  to  run  the  train  a  little  fur- 
ther before  opening  the  door  so  that  it  would 
be  opposite  the  platform.  There  was  evidence 
also  that  this  device  was  the  best  known  for 
the  purpose,  and  that  no  contrivance  to  serve 
the  same  purpose  was  in  use  elsewhere.  Nev- 
ertheless, the  defendant  knew,  or  ought  to 
have  known,  of  the  possibility  that  the  plat- 
form would  not'  always  cover  the  width  of 
the  door.  It  may  have  been  regarded  as  neg- 
ligence to  have  opened  the  side  door  of  the 
car  before  the  train  was  so  adjusted  to  the 
platform  that  there  would  be  no  open  space. 
Its  brakeman,  in  charge  of  the  platform,  tes- 
tified that  he  had  been  Instructed  not  to  pull 
it  out,  when  there  would  be  such  space  left 
It  may  also  have  been  found  that,  having  pull- 
ed it  out  under  conditions,  which  constituted 
a  disobedience  of  orders,  he  should  have  tak- 
en a  position  so  as  to  prevent  passengers  from 
crossing  the  unprotected  and  uncovered  space 
or  to  warn  them  of  the  danger.  This  was  evi- 
doice  of  negligence  to  be  weighed  by  the  Jury. 
For  this  reason  the  ruling  requested,  that  it 
was  not  negllgelnce  to  omit  to  warn  passen- 
gers of  the  existence  of  the  space,  was  proper- 
ly refused.  The  charge  of  the  court  that  it 
was  for  the  Jury  to  say,  whether  It  was  negli- 


gent  for  the  defendnnt  not  to  have  some  one 
at  the  place  to  give  warning,  and  as  to  ac- 
tion of  the  brakemen,  was  ample  and  correct. 
The  precise  condition  existing  was  one  created 
by  the  defendant,  and  might  have  been  found. 
In  the  respect  of  leaving  one-half  the  car  door 
bridged  by  the  sliding  platform  and  the  other 
half  unbridged,  more  dangerous  than  If  no 
attempt  whatever  had  been  made  to  span  the 
space  and,  by  reason  of  this  special  danger,  to 
Impose  an  obligation  upon  the  defendant, 
which  would  not  otherwise  have  rested  upon 
it.  The  Jury  were  instructed  In  substance 
that  for  the  construction  of  the  permanent 
platform  and  the  q)ace  existing  between  it 
and  the  cars,  the  defendant  was  not  respon- 
sible. This  disposes  also  of  the  defendant's 
last  prayer. 

3.  The  defendant  called  an  expert  engineer, 
who  testified  at  length  respecting  the  experi- 
ments made  by  the  defendant  as  to  the  mov- 
able platform  In  connection  with  moving  and 
loaded  trains,  and  that  It  was  the  best  and 
only  device  of  the  sort  in  uSfe  anywhere.  He 
was  then  asked  on  cross-examination :  "Would 
it  not  have  been  a  proper  thing  to  have  had 
platforms  in  there  at  that  time — ^to  have  had 
more  than  one  platform  *  •  •  or  wider 
platforms?  •  •  •  In  the  light  of  your 
*  *  *  present  knowledge  of  conditions  of 
things,  would  it  not  have  been  at  that  time  a 
proper  thing?"  Upon  objection  being  made, 
the  court  ruled  that  the  witness  should  an- 
swer "with  all  the  Information  he  has  now 
whether  It  would  not  have  been  proper  to  put 
that  in."  This  ruling  Is  not  clear  in  Its  mean- 
ing. If  It  was  intended  that  the  witness 
should  answer  in  the  light  of  bis  present 
knowledge -as  to  whether  it  was  practicable 
at  the  time  of  the  accident  to  have  had  better 
appliances.  It  was  correct  But  if  it  meant 
that  in  view  of  experiments  made,  experience 
gained,  inventions  or  devices  discovered,  since 
the  accident  it  was  In  his  opinion  practicable 
at  the  time  of  the  trial  to  put  in  something 
better,  then  It  was  plainly  wrong.  The  liabil- 
ity of  the  defendant  was  to  be  determined  up- 
on the  footing  of  what  might  reasonably  be 
required  of  it  In  the  light  of  knowledge  then 
existing,  not  that  required  afterwards.  Whel- 
ton  V.  West  End  St  Ry.  Co.,  172  Mass.  655, 
52  N.  B.  1072.  Stevens  v.  Boston  Elev.  By. 
Co.,  184  Mass.  476,  69  N.  B.  338.  But  how- 
ever the  ruling  may  have  been  understood, 
the  answer  was  stated  by  the  witness  to  be 
based  upon  knowledge  possessed  at  the  time 
of  the  accident,  so  the  defendant  was  not 
harmed.  The  witness  was  cross-examined 
without  further  objection  at  some  length,  and 
then  plaintiff's  counsel  contended  In  his  final 
argument  that  the  witness  knew  of  some  bet- 
ter device  and  would  not  disclose  It  No  in- 
terruption of  the  argument  was  made  by  op- 
posing counsel  In  order  to  save  an  exception ; 
nor  was  any  request  made  for  a  ruling  based 
upon  the  argument  (Com.  v.  Coughlln,  182 
Mass.  558,  66  N.  E.  207 ;  Sayles  v.  Qulnn,  195 
Mass.  — ■;  82  N.  B.  713),  and  therefore  no  ex^ 
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cation  it  open  to  the  defendant  npon  tbia 
ground. 

4.  The  Blzth  request  was  that  there  was 
no  evidence  ot  any  negligence  of  the  defend- 
ant In  the  construction  of  the  platform.  This 
was  in  substance  given.  The  issue  between 
the  parties  was  stated  early  in  the  charge 
to  be  whether  the  side  of  the  movable  plat- 
form was  or  was  not  substantially  two  feet 
from  the  door,  and  the  Jury  were  then  told 
that  if  they  should  find  that  the  movable 
platform  came  to  the  edge  of  the  door,  so 
that  the  entire  space  between  the  door  and 
the  permanent  platform  'was  covered,  their 
verdict  must  be  for  the  defendant.  Later 
they  were  told  that  there  was  no  defect  in 
the  apparatus.  If  it  was  properly  managed 
with  reference  to  the  car.  The  court  then 
proceeded  to  discuss  the  management  of  the 
platform,  and  left  to  the  Jury  the  question 
whether  it  was  all  in  all  a  proper  "arrange- 
ment" and  whether  something  more  might 
have  been  done.  But  these  rematlcs  related 
to  the  doing  of  Something  by  the  motorman 
or  other  employ&s,  and  not  to  anything  re- 
garding the  apparatus  itself,  his  charge  in 
this  respect  as  above  stated  being  left  with- 
out qualification.  This  disposes  also  of  the 
eleventh  request,  which  was  in  substance  giv- 
en, so  far  as  it  was  sound.  But  it  did  not 
follow,  because  the  movable  platform  was 
the  most  perfect  device  known  and  was  i>er- 
fectly  constructed,  that  the  defendant  would 
not  be  negligent  as  to  the  means  afforded 
passengers  for  entering  the  cars.  The  opera- 
tion of  the  movable  platform  in  connection 
wifh  the  train  mlgttt  still  be  found  to  be  want- 
ing in  that  degree  of  care  required  In  a 
carrier  of  passengers. 

5.  The  defendant  asked  for  an  Instruction, 
tliat  it  was  not  negligence  for  its  servants 
to  tell  passengers  to  "Step  lively."  Ordina- 
rily this  bald  statement  by  an  employ^  of 
the  defendant  in  the  subway  is  not  negli- 
gence. Hawes  V.  Boston  Eler.  Ry.  Co.,  192 
Mass.  324,  78  N.  B3.  480.  But  here  was  a 
situation  where,  as  has  been  p<^nted  out,- 
there  was  evidence  from  which,  the  Jury 
might  Ikave  found,  that  a  dangerous  place 
existed,  by  reason  of  the  act  of  the  servant, 
who  called  to  the  passengers  to  step  quickly. 
If  SMue  act  of  the  defendant  had  created  a 
danger  not  existing  with  trains  and  plat- 

.  forms  In  their  normal  condition,  then  it 
might  not  be  the  proper  course  for  the  de- 
fendant to  hurry  the  passengers  into  this 
particular  danger.  The  instructions  given 
were,  "The  testimony  'Step  lively,'  if  that 
be  true,  might  indicate  to  her  that  every- 
thing was  safe  so  she  could  step  without 
any  regard  to  the  condition  of  things,  be- 
cause everything  was  all  right  to  go  on,  only 
hurry."  This  was  open  to  exceptions,  but, 
on  the  court's  attention  being  called  to  this 
Object,  be  corrected  it  by  saying  that  per- 
haps the  statement  was  not  carefully  made ; 
that  to  call  out  "'Step  Uvely'  «  •  • 
would  not  be   negligence,    •    *    *    assum- 


ing that  everything  was  In  proper  conditlMX 
for  the  pe<9le  to  -step  lively."  This  quali- 
fying assumption  must  not  t>e  t&kesa  abstract- 
ly, but  in  connection  with  the  claim  that  neg- 
ligence by  the  defendant,  respecting  the  man- 
agement of  the  movable  platform  in  rela- 
tion to  the  train,  had  created  a  particular 
danger  apart  from  those  naturally  to  be  ap- 
prehended, and  must  be  confined  to  acts  ot 
the  defendant,  and  not  construed  as  apply- 
ing to  permanent  conditions. 

0.  It  could  not  have  been  ruled  as  mat- 
ter of  law  that  there  was  no  evidence  that 
it  was  negligence  for  the  motorman  of  the 
train  to  fail  to  Btop  his  train  so  that  the 
door  of  the  car  for  Its  whole  width  would 
be  opposite  the  sliding  platform.  There  was 
abundant  evidence  to  warrant  this  finding 
as  a  fact,  but  It  was  a  question  of  fact  and 
not  of  law  npon  the  evidence  disclosed. 
Moreover,  this  was  not  exactly  the  Issue  nor 
a  decisive  finding  In  any  event,  for,  as  was 
pointed  out  in  the  charge,  this  car  came  to 
to  stop  about  four  feet  short  of  the  Ideally 
correct  point,  and  It  might  have  been  practi- 
cable to  go  forward  a  little  In  order  to  reach 
a  place  where  It  would  have  been  safe.  It 
would  have  been  eminently  appropriate  to 
have  given  more  full  Instructions  as  to  the 
evidence  of  caution  of  the  motorman,  and 
what  it  was  possible  for  him  to  do  even  un- 
der the  most  perfect  conditions  and  with  the 
highest  degree  of  skill.  But  the  failure  to 
do  so,  cannot  be  said  to  l>e  error.  A  trial 
Judge  cannot  generally  be  required  to  rule 
upon  the  effect  of  a  particular  and  undeci- 
sive view  of  a  portion  of  the  testimony. 

7.  Several  exceptions  were  taken  to  the 
charge.  The  Jury  were  instructed  that  the 
plaintiff  "was  not  obliged  to  assume  that 
there  were  dangerous  places  where  she  was 
Invited  to  get  into  the  car."  This,  standing 
alone  would  not  be  true,  in  view  of  the  re- 
cent subway  decisicms.  Hilbom  t.  Boston 
&  Northern  St.  By.  Co.,  191  Mass.  14,  77 
N.  E.  646;  Hawes  v.  Boston  Elev.  Ry.  Oo, 
192  Masa  324,  78  N.  B.  480;  Hogan  v.  Boa- 
ton  Elevated  Ry.  Co.,  195  Mass.  ,  81  N. 

B.  198.  There  are  dangerous  places  about 
the  subway  trains,  arising  out  of  Its  coostruc- 
tlbu.  These  are  conditions  wholly  beyond 
the  control  of  the  defendant  But  this  had 
been  fully  explained  In  the  early  part  of 
the  charge,  and  the  sentraice  objected  to  was 
followed  Immediately  by  the  statement  that 
"she  had  the  right  to  assume  that,  so  far 
as  due  care  on  the  part  of  the  defendant 
would  make  it  reasonably  safe  for  her  to 
enter  the  car,  they  bad  performed  that  duty 
towards  her."  Taking  the  sentence  with  ita 
context,  it  la  not  open  to  exception. 

While  charging  upon  the  due  care  of  the 
plaintiff  the  court  said,  among  other  matters, 
that  if  she  had  been  in  the  habit  of  taking 
cars  at  this  place,  and  had  observed  that 
it  was  the  practice  to  have  a  space  of  the 
kind  complained  of,  then  that  would  be  no- 
tice of  it  to  hec,  and  then  he  added  (after 
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stating  ber  testimony):  "But  I  do  not  on- 
deratand  It  is  claimed,  on  tlie  part  of  the 
defendant  that  It  was  the  custom  to  have 
such  a  space  there  uncovered  by  the  movable 
platform,  so  perhaps  It  is  unnecessary  to 
say  that  she  yras  called  upon  to  notice  that 
there  was  such  a  space  there,  when  It  Is  not 
claimed  that  It  was  the  custom."  The  evi- 
dence upon  this  point,  all  of  which  came 
from  the  defendant's  witness,  was  that  "It 
Is  a  difficult  thing  to  stop  at  a  given  point 
the  train  at  the  ScoIIay  Square  platform; 
the  best  man  *  •  *  will  probably  not 
mlsa  that  stop  by  more  than  2  feet,  more 
than  a  couple  of  times  a  week ;  the  average 
man  •  •  «  won't  miss  it  more  than  once 
a  day  by  2  feet  »  »  »  "  This  showed  that 
It  was  not  tbe  custom  for  trains  so  to  stop 
that  the  movable  platform  8  feet  In  width 
would  not  cover  the  entire  door  space  3% 
feet  wide,  and  as  bearing  upon  the  duty  of 
the  plaintiff  to  observe  the  condition  from 
what  she  had  seen  before  or  ought  to  have 
expected,  It  was  not  inaccurate  for  the  court 
thus  to  summarize  the  evidence. 

Exception  was  also  taken  to  that  portion 
of  tbe  charge  wblcb  dealt  with  tbe  testimony 
of  Kelley  to  the  effect  that  tbere  was  no 
bole  and  that  he  called  out  "Wide  step"  or 
"Step  wide,"  and  it  Is  strongly  argued  that 
this  amounted  to  a  charge  on  tbe  facts,  and 
was  In  violation  of  Rev.  La^,  c.  173,  f  80, 
which  prohibits  courts  from  charging  "juries 
with  respect  to  matters  of  fact,"  but  provides 
that  courts  "may  state  the  testimony  and 
the  law."  An  Interpretation  of  the  meaning 
of  this  section  was  given  by  Blgelow,  C.  J., 
in  Com.  V.  Barty,  9  Allen,  276,  as  follows: 
"The  prohibition  must  be  regarded  as  a  re- 
straint only  on  the  expression  of  an  opinion 
by  the  court  on  the  question  whether  a  par- 
ticular fact  or  series  of  facts  Involved  In 
tbe  Issue  of  a  case  Is  or  Is  not  established 
by  the  evidence.  In  other  words.  It  Is  to 
be  construed  so  as  to  prevent  courts  from 
Interfering  with  tbe  province  of  Juries  by 
any  statement  of  their  own  Judgment  or  con- 
clusion upon  matters  of  fact.  This  con- 
struction effectually  accomplishes  the  great 
object  of  guarding  against  any  bias  or  undue 
influence  which  might  be  created  In  the  minds 
of  Jurors,  If  the  weight  of  tbe  opinion  of  the 
court  should  be  permitted  to  be  thrown  Into 
the  scale  In  deciding  upon  Issues  of  fact  But 
further  than  this  the  Legislature  did  not  in- 
tend to  go.  The  statute  was  not  designed  to 
deprive  the  court  of  all  power  to  deal  wjth 
the  facts  proved.  On  the  contrary,  the  last 
clause  of  the  section  very  clearly  contem- 
plates that  tbe  duty  of  the  court  may  not  be 
fully  discharged  by  a  mere  statement  of  the 
law.  By  providing  that  the  court  may  also 
state  the  testimony,  tbe  manifest  purpose 
of  the  Legislature  was  to  recognize  and  af- 
firm the  power  and  authority  of  the  court, 
to  be  exercised  according  to  Its  discretion,  to 
sum  up  tbe  evidence,  to  state  its  legal  effect 
and  bearing  on  the  issues,  and  to  indicate 


Its  proper  application  under  the  rules  of 
law."  While  under  this  rule  it  would  have 
been  tbe  exercise  of  a  wiser  discretion  to 
have  been  more  guarded  in  expression.  It 
cannot  be  said  that  the  language  criticised 
transcended  the  authority  of  the  court  It 
was  not  the  Intention  of  the  statute  that  tbe 
court  should  be  shorn  of  all  right  to  furnish 
to  the  Jury  guides  or  Illustrations  a»  to  the 
meaning  of  equivocal  language  given  in  tes- 
timony, and  as  to  weighing  the  evidence  of 
witnesses,  and  as  to  tests  by  which  their  re- 
liability or  credibility  may  be  determined. 
In  some  Jurisdictions  a  more  strict  limitation 
is  placed  upon  trial  courts.  But  we  adhere 
to  the  practice  early  established  under  the 
statute,  and  consistently  followed  In  this 
commonwealth,  of  preserving  to  the  trial 
court  tbe  power  and  imposing  upon  It  the 
duty  of  so  enlightening  the  Intelligence  and 
directing  the  attention  of  the  Jury  that  not- 
withstanding disparity  in  skill,  ingenuity,  and 
efficiency  with  which  the  various  Issues  are 
presented,  Justice  may  be  even  and  Incline 
one  way  or  the  other  only  according  to  the 
weight  of  credible  evidence.  Com.  v.  Lar> 
rabee,  99  Mass.  418;  Harrln^on  v.  Harring- 
ton, 107  Mass.  329;  Cook  v.  Bartlett,  179 
Mass.  576,  61  N.  B.  266;  Bums  v.  Donogbue, 
185  Mass.  71,  69  N.  E.  1060;  Morrison  v. 
Richardson,  194  Mass.  370,  80  N.  B.  468; 
Partelow  v.  Newton  &  Boston  St  Ry.  Co., 
196  Mass.  24,  81  N.  E.  894 ;  Whitney  v.  Welles- 
ley  &  Boston  St  Ry.  Co.,  196  Mass.  ,  84 

N.  E.  94.  A  careful  examination  of  tbe  charge 
as  a  whole  falls  to  convince  us  that  it  quite 
falls  within  the  inhibition  of  cases  like  Com. 
V.  Foran,  110  Mass.  179,  and  Com.  v.  I^eon- 
ard,  140  Mass.  473,  4  N.  E.  96,  64  Am.  Rep. 
485. 

Exception  was  also  taken  to  the  portion  of 
the  charge  respecting  tbe  use  of  the  end 
doors  of  the  cars  instead  of  the  side  door. 
Upon  this  subject  the  court  said:  "Suppose 
this  car  came  up  to  that  movable  platform 
in  such  a  way  as  to  leave  a  place  there, 
which  was  dangerous  for  passengers  to  go 
out  or  get  in,  whether  or  not  It  would  not 
have  been  within  the  power  of  the  company 
to  have  let  the  passengers  out  at  the  end 
doors  instead  of  taking  them  out  at  the  mid- 
dle door.  Tbe  end  doors,  as  I  suggested  to 
you  at  the  outset,  were  close  up  to  the  per- 
manent platform  and  there  was  no  danger 
tbere  in  getting  out  or  in.  Was  there  any- 
thing tbere  In  the  condition  of  things  which 
made  it  necessary  In  order  to  run  that  train 
that  the  passengers  should  go  out  the  middle 
door?  If  they  could  have  been  sent  out  at 
the  end  doors  and  the  passengers  taken  In  at 
the  end  doors,  and  they  did  not  do  this,  and 
they  did  not  do  It  because  they  were  not  pay- 
ing attention  to  the  safety  of  tbe  passengers, 
that  would  be  negligence  on  tbe  part  of  the 
company."  Tills  is  objectionable  on  two 
grounds.  It  raised  an  issue  which  was  not 
open  on  the  pleadings.  Tbe  speclflcatlon  of 
negligence  in  the  declaration  related  solely 
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to  (q)eratIoD  of  the  car  and  tlie  constnictlon, 
malptenance  and  operation  of  tbe  moving 
platform,  so  tbat  between  the  door  of  the 
car  and  the  permanent  platform  there  was 
a  dangerously  wide  space.  No  negligence 
was  alleged  except  In  connection  with  the 
door  used  and  the  movable  platform.  There 
was  nothing  to  call  attention  to  an  alleged 
negligence  in  permitting  the  side  door  to  be 
opened  at  all  and  in  failing  to  use  the  end 
doors  instead.  No  evidence  touching  the 
possibility  or  reasonableness  of  using  the  end 
doors  for  the  entrance  of  passengers  under 
the  conditions  then  existing  hnd  been  Intro- 
du(*ed.  It  was  not  proper  (or  the  court  to 
suggest  a  ground  of  liability  after  the  evi- 
dence was  closed  and  arguments  concluded, 
which  was  not  clearly  open  under  the  plead- 
ings and  as  to  which  no  evidence  had  been 
prufTered.  and  permit  the  Jury  to  sj>eculate 
as  to  whether  or  not,  without  the  aid  of  tes- 
timony, tbey  thought  this  was.  negligence. 
Further,  tbe  concluding  sentence  was  a  state- 
ment that  the  failure  to  open  the  side  doors 
would  be  negligence;  The  most  that  the 
court  would  have  been  Justified  In  saying, 
even  if  tliere  bad  been  evidence  touching  the 
subject,  was  that  It  would  be  possible  for 
the  Jury  to  find  negligence  upon  the  evi- 
dence. Mlllmore  v.  Boston  Elevated  Ry.  Co., 
104  Mass.  S23,  80  N.  E.  445,  U  U  lU  A.  (N.  S.) 
140. 
Exceptions  sustained. 


(US  Han.  S9S) 

GILSON  v.  NESSON, 

(Supreme  Judicial  Court  of  Massacbasetta. 

Suffolk.    May  20,  1908.) 

1.  ACCOBD  ARD  SAnsrACnON— GONSIDERATIOn 
TO  SUPPOBT. 

An  agreement,  subsequent  to  the  execution 
of  a  note  secured  by  mortgage,  in  the  event 
of  the  failure  of  tbe  net  proceeds  of  tbe  sale 
of  the  mortgaged  premises  to  equal  tbe  debt,  to 
talie  leas  than  tbe  debt  in  full  discharge,  is  void 
if  without  a  sufficient  consideration. 

2.  Same. 

An  agreement  whereby  the  mortgagee  col- 
lected rents  prior  to  entry  to  foreclove  was  a 
sufficient  consideration  to  support  an  agreement 
by  the  mortgagee,  Tn  tbe  event  of  the  failure  of 
the  net  proceeds  of  tbe  sale  of  tbe  mortgaged 
premises  to  equal  the  debt,  to  talce  less  than 
tlie  debt  in  full  dlscliarfe,  since  the  rents  be- 
longed to  mortgagor  until  entry  by  mortgagee. 
8.  Appeai,  and  Errob— Review— Quebxions 
Not  Uaised  Bbi:.ow. 

Where,  in  foreclosure,  fhe  court-erroneous- 
ly found  that  an  agreement  by  which  tbe  mort- 
gagee collected 'the  rents  prior  to  entry  to  fore- 
close was  not  a  sufficient  consideration  for  an 
agreement  of  the  mortgagee  tbat  if  on  fore- 
closure tbe  proceeds  failed  to  equal  the  debt 
be  would  take  less  than  the  debt  in  full  dis- 
charge,  and  the  case  was  decided  on  that  ground, 
and  the  question  whether  the  mortgagor  had  per- 
formed his  part  of  such  agreement  was  not  called 
to  the  attention  of  the  court  below,  tbe  ques- 
tion whether  there  liad  been  any  performance 
by  tbe  mortgagor  cannot  be  considered  on  ap- 
peal. 

Eixc^tlons  from  Superior  Court,  Sutfolk 
County;  William  Cushing  Walt,  Judge. 


Action  on  a  note  by  Franklin  R:  Gllson,  ad- 
ministrator, against  Israel  Nesson.  Judg- 
ment for  plsintlff,  and  defendant  exceptai 
E^xcepttons  sustained. 

Clarence  A.  Bunker,  for  plaintiff.  Whipple, 
Sears  &  Ogden  and  Alexander  Lincoln,  for 
defendant 


HAMMOND,  J.  Under  the  original  con- 
tract the  defendant  was  to  pay  the  amount  of 
the  note  and  In  case  of  default  the  plaintiff's 
intestate,  Mrs.  Walker,  had  the  right  to  fore- 
close the  mortgage  and  apply  the  net  pro- 
ceeds to  the  payment  of  the  note,  rendering 
the  surplus,  U  any,  to  the  defendant,  and  by 
the  express  terms  of  the  mortgage  the  de- 
fendant was  to  pay  upon  demand  all  reason- 
able expenses  of  foreclosure. 

By  the  terms  of  the  new  contract  but  littls 
change  was  made  In  this.  The  promise  con- 
tained in  tbe  defendant's  note  to  McLoud  to 
pay  the  foreclosure  proceedings  is  In  sub- 
stance the  same  as  that  contained  In  his 
mortgage,  and  there  was  no  change  in  that 
respect  The  new  contract  also  provided  that 
any  surplus  aftei  paying  the  note  and  ex- 
penses should  go  to  the  defendant  Here 
also  there  was  no  change.  This  Is  not  a  case 
where  the  debtor,  still  having  an  interest  In 
the  security,  whether  real  or  personal,  agrees 
to  surrender  bis  Interest  to  the  creditor  upon 
his  agreeing  to  take  the  same  in  fall  pay- 
ment In  the  case  before  us  there  was  no 
surrender  of  the  defendant's  Interest  in  the 
security.  It  is  said,  however,  by  the  de- 
fendant, that  he  had  given  up  his  right  to 
procure  bidders.  But  we  do  not  so  construe 
the  agreement.  It  is  true  that  notwithstand- 
ing the  land  had  been  attached  be  bad  stlU 
an  Interest  in  it,  but,  as  stated  before,  he  had 
not  agreed  to  give  up  his  Interest  absolutely; 
and  while  under  tbe  circumstances  disclosed 
It  may  properly  be  inferred  that  be  did  not 
intend  to  have  anything  more  to  do  with  tlie 
sale  of  his  interest,  and  that  tbe  plaintiff's 
intestate  supposed  that  was  his  Intention,, 
still  we  do  not  think  that  such  an  intention 
and  supposition  were  a  part  of  tbe  contract 
Tbe  defendant  had  not  released  any  right  to 
make  all  reasonable  efforts  either  by  way  of 
procuring  bidders,  or  In  any  other  way,  to 
increase  the  sum  for  which  the  land  should 
be  sold. 

In  short,  after  tbe  new  contract  tbe  par- 
ties In  all  these  respects  stood  as  tiefore; 
After  the  contract,  as  before,  the  debtor  had 
the'  same  interest  in  the  land,  was  entitled  to 
the  surplus  proceeds  of  the  foreclosed  sale, 
had  the  right  in  all  legal  ways  to  increase 
those  proceeds  and  was  under  an  obligation 
to  pay  the  reasonable  foreclosure  proceed- 
ings. The  only  change  was  that  the  plain- 
tlCTs  intestate  bad  agreed  in  a  certain  contin- 
gency, to  wit,  the  failure  of  tbe  net  proceeds 
of  the  sale  to  equal  the  debt,  to  take  less 
than  the  debt  in  full  discharge  of  it  Such  a 
promise  Is  void  without  a  sufficient  considers- 
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tion,  and  thus  far  no  valid  consideration  ap- 
pears. 

If  tberefore  the  case  stopped  here,  the  de- 
fense that  there  was  a  consideration  for  the 
new  agreement  would  fall.  But  the  case 
does  not  stop  here.  The  record  recites  that 
the  defendant  also  agreed  with  the  plaintiff's 
Intestate  "to  allow  her  to  collect  the  rents 
from  December  31,  1903,  and  ♦  •  ♦  she 
did  collect  the  rents  from  that  day  under  the 
agreement  with"  the  defendant  The  entry 
to  foreclose  the  mortgage  was  not  made  un- 
til January  SO,  1891.  In  the  absence  of  any 
evidence  to  the  contrary,  the  rents  belonged 
to  the  defendant  until  the  entry  by  the  mort- 
gagee; and  we  construe  this  record  to  mean 
that  the  plaintiff's  intestate,  by  virtue  of  the 
agreemmt  with  the  defendant,  collected 
rents  to  which  otherwise  she  would  not  have 
been  entitled,  and  that  this  right  to  the  rents 
was  received  as  a  part  of  the  general  agree- 
ment about  foreclosure.  If  this  be  the  prop- 
er Interpretation,  thm  it  Is  plain  that  the 
right  to  collect  these  rents  was  a  sufficient 
consideration  for  the  agreement 

The  presiding  Justice  ruled  that  "the  alleg- 
ed agreement  of  Mrs.  Walker,  If  made,  was 
without  con8ldeiatl<Hi."  We  understand  this 
to  be  a  ruling  that  as  matter  of  law  upon 
any  warrantable  view  of  the  evidence  there 
was  no  valid  consideration  for  the  agreement 
For  reasons  above  stated  the  ruling  was  er- 
roneous. 

It  Is  argued  however  by  the  plaintiff  that 
even  if  the  ruling  was  erroneous,  and  even  If 
there  was  an  accord  upon  a  valid  considera- 
tion, still,  Inasmuch  as  there  Is  no  evidence 
that  the  defendant  ever  paid  the  foreclosure 
expenses  as  he  agreed,  there  has  been  no  sat- 
isfaction; and  that  accord  without  satisfac- 
tion is  no  bar  to  an  action  upon  the  .original 
cause  of  action.  Even  If  It  be  assumed  that 
In  this  case  not  the  promise  but  the  perform- 
ance of  the  promise  to  pay  the  reasonable 
foreclosure  proceedings  formed  a  part  of  the 
accord  (see  Bigelow  v.  Baldwin,  1  Gray,  245, 
and  Floid  v.  Aldrlch,  162  Mass.  587,  39  N.  B. 
288),  still  it  does  not  appear  ttmt  the  case 
was  decided  by  the  court  upon  that  ground, 
nor  that  the  question  whether  there  had  been 
satisfaction  was  called  to  the  attention  of  the 
court.  Under  the  circumstances  we  think 
that  Inasmuch  as  the  exception  of  the  defend- 
ant to  the  ruling  made,  uiwn  which  evident- 
ly was  based  the  decision  of  the  case,  was 
sustained,  there  should  be  a  new  trlaL 

Exceptions  sustained. 


(IM  Mass.  441) 

EDWARDS  V.  DAVIS. 

(Supreme  Jndldal  (Tourt  of  Massachusetts. 
Suffolk.    May  19,  1908.) 

ilzecotobs   and   aoministbatobs  —  claims 
Against  Estate— Evidkwcb. 

In  an  action  by  a  non  against  the  admin- 
istrator of  his  father's  estate  for  board  and 
care  of  the  father,  plaintiff  introduced  evidence 
that  his  father  agreed  to  pay  plaintiff  therefor 


$10  a  month,  to  give  him  the  rent  of  two  rooms 
previously  occupied  by  the  father  in  a  tenement 
owned  by  the  father,  and  on  his  death  to  de- 
vise to  plaintiff  by  will  the  whole  tenement,  and 
that  plaintiff  boarded  and  cared  for  the  father 
nntil  the  latter  died.  It  appeared  that,  on  ap- 
peal from  a  decree  allowing  a  will  left  by 
the  father  which  devised  the  tenement  to  plain- 
tiff, a  decree  was  entered  by  consent  disallow- 
ing the  will.  Held,  that  the  will  was  inadmis- 
sible as  evidence  to  prove  the  contract  relied  on 
by  plaintiff. 

Exceptions  from  Superior  Court  Suffolk 
County;    E^dward  P.  Pierce,  Judge. 

Action  by  James  H.  Edwards  against  Ban- 
croft G.  Davis  as  administrator.  Verdict  for 
defendant  and  plaintiff  excepts.  Exceptions 
oyerruled. 

John  S.  Patton,  for  plaintiff.  Bancroft  O. 
Davis,  for  defendant 

liORING,  J.  This  is  an  action  brought  by 
a  son  against  the  administrator  of  his  fa- 
ther's estate  to  recover  the  reasonable  value 
of  *the  board  and  care  of  his  father  for  the 
last  six  years  or  a  little  more  of  his  (the 
father's)  life,  over  and  above  what  he  (the 
plaintiff)  had  received  therefor. 

The  plaintiff  Introduced  evidence:  That  In 
the  summer  and  fall  of  1898  the  father,  then 
78  years  of  age,  asked  the  plaintiff  to  board 
and  care  for  him  during  the  rest  of  his  life, 
and  agreed  in  consideration  thereof  to  pay 
him  therefor  flO  a  month,  to  give  him  the 
rent  of  the  two  rooms  previously  occupied  by 
the  father  in  a  tenement  owned  by  the  father, 
and  on  his  death  to  devise  to  the  plaintiff  by 
will  the  whole  tenement  That  in  pursuance 
of  this  contract  the  plaintiff  boarded  and 
cared  for  the  father  until  he  died  in  October, 
1904. 

The  father's  property  at  Ills  death  consist- 
ed of  this  tenemenj:  worth  $4,000,  and  about 
$3,000  In  savings  banks,  less  debts  amounting 
to  about  $1,000.  He  left  two  children,  the 
plaintiff  and  his  sister  Mrs.  Lemaire. 

The  probate  court  allowed  as  the  will  of 
the  .father  an  Instrument  dated  Noveml>er 
29,  1898,  by  which  the  tenement  was  devised 
to  the  plaintiff,  $1,300  was  bequeathed  to  Mrs. 
Liemaire,  three  pecuniary  legacies  amounting 
to  $400  were  made  to  grandchildren,  and 
the  residue  was  given  to  the  plaintiff. 

From  the  decree  allowing  the  will  Mrs. 
Lemaire  took  an  appeal  on  the  ground  that 
the  father  was  not  of  sound  mind  and  that 
the  will  was  procured  by  the  undue  influence 
of  the  plaintiff  and  his  wife.  After  a  hear- 
ing on  this  appeal  was  begun,  a  decree  was 
entered  in  the  Supreme  Judicial  Court,  by 
consent  disallowing  the  will. 

From  the  charge  of  the  presiding  Judge  it 
would  seem  that  the  plaintiff  then  demanded 
damages  from  the  administrator  for  breach 
of  the  contract  In  not  devising  the  tenement 
to  him,  and  the  administrator  set  up  that 
the  contract  was  not  In  writing,  as  required 
by  Rev.  liaws,  c.  74,  {  6. 

Thereupon  this  action  was  brought  under 
the  rule  applied  In  Kelley  v.  Thompson,  181 
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Mass.  122,  68  N.  B.  S32.  snd  tn  De  Montague 
T.  Bacbaracb,  187  Mass.  128,  72  N.  B.  938, 
to  recover  the  reasonable  value  of  the  board 
and  care  over  and  above  wbat  bad  been  re- 
ceived by  the  plaintiff  by  the  payment  of 
$10  a  month  and  the  rent  of  the  two  rooms. 

At  the  trial  of  this  action  the  plaintiff  of- 
fered in  evidence  tbe  will  and  It  was  exclud- 
ed. In  excluding  it  tbe  presiding  Judge 
"stated  that  whatever  the  reasons  for  tbe 
decree  It  (be)  must  stand  by  tbe  decree." 

Tbe  plaintiff's  contention  In  support  of  an 
exception  taken  by  him  to  tills  ruling  is 
that  tbe  will  was  evidence  that  the  contract 
relied  on  by  him  was  made. 

In  support  of  that  contention  he  relies  on 
two  cases  in  Pennsylvania:  Smith  v.  Tult, 
127  Pa.  341,  17  At».  995,  14  Am.  St  Rep.  851, 
and  Shroyer  v.  Smith,  204  Pa.  310,  54  AtL 
24.  Both  cases  were  similar  to  but  not  like 
tbe  case  at  bar. 

In  the  first  case  (Smith  t.  Tult,  127  Pa, 
841,  17  Atl.  995,  14  Am.  St.  Rep.  851),  the 
contract  provided  that  the  person  who  stood 
In  tbe  position  of  the  plaintiff  In  the  case 
at  bar  was  to  enter  on  tbe  land  forthwith 
and  support  the  testator  on  the  land  in  ques- 
tion. Tbe  will  recited  the  contract  and  the 
will  was  offered  in  evidence  during  tibe  life 
of  the  testatrix  to  defeat  a  subsequent  deed 
by  her.  The  evidence  on  which  the  will  was 
admitted  was  that  "under  this  paper  and  in 
pursuance  of  it"  tbe  person  who  stood  In  tbe 
position  of  the  plaintiff  in  tbe  case  at  bar 
had  entered  into  possession.  The  court  held 
that  this  evidence,  if  believed,  proved  that 
tbe  paper  was  a  contract  as  well  as  a  pro> 
posed  will,  and  it  was  admissible  on  that 
ground.  In  the  second  case  (Shroyer  v.  Smith, 
204  Pa.  810,  64  Atl.  24),  the  evidence  by  rea- 
son of  which  tbe  will  was  admitted  was  that 
the  testator  under  whose  deed  the  plaintiff 
claimed  title  made  a  declaration  In  his  life- 
time that  "in  compliance  with  the  contract 
be  had  made  a  will  and  ^devised  the  farm  to 
the  defendant." 

It  is  apparent  that  neither  of  these  cases 
reaches  the  case  at  bar.  And  It  may  be 
doubted  whether  a  will  by  which  the  tene- 
ment in  question  is  devised  to  tbe  plaintiff 
is  any  evidence  that  a  contract  was  made  to 
devise  tbe  tenement,  especially  when  not  only 
the  tenement  in  question  but  all  the  residue 
of  the  estate  is  devised  and  bequeathed  to 
the  plaintiff. 

But  however  that  may  be.  It  is  apparent 
that  the  Issues  on  trial  In  tbe  action  now 
before  us  would  have  been  altogether  sub- 
merged If  the  Issues  (necessarily  raised  by 
the  admission  in  evidence  of  this  will)  bad 
been  allowed  to  be  introduced  Into  the  trial. 
To  permit  this  will  to  be  put  in  evidence 
necessarily  raised  the  question  of  the  sound- 
ness of  mind  of  tbe  father  and  the  fact  of 
Its  haying  been  or  not  having  been  procured 
by  the  undue  influence  of  the  son ; — In  short 
the  allowance  in  evidence  of  this  will  would 
by  necessity  have  brought  Into  the  trial  of 


tbe  action  now  in  question  all  the  issues  In- 
volved in  a  petition  to  probate  the  will. 
When  to  this  we  add  (and  this  must  be  add- 
ed) that  the  will,  if  found  by  the  Jury  to  be 
in  fact  and  in  law  the  will  of  the  father,  is 
of  little  or  no  value  as  evidence  on  the  point 
on  which  alone  it  is  relevant  (If  it  is  rele- 
vant on  that  point),  namely,  tbe  existence 
of  tbe  contract  relied  on  by  the  plaintiff,  we 
have  a  case  where  It  was  the  duty  of  the 
presiding  Judge  to  exclude  tbe  will  altogether 
under  tbe  rule  lately  acted  on  in  Yore  v. 
City  of  Newton,  194  Mass.  250,  80  N.  B. 
472. 

It  Is  not  altogether  clear  that  this  is  not 
what  the  presiding  Judge  bad  in  mind  in 
stating  that  he  "must  stand  by  the  decree." 
But  even  if  it  were  not  the  case  Is  so  plain- 
ly a  case  where  the  evidence  in  question 
ought  to  be  excluded  on  this  ground,  that  the 
exceptions  must  be  overruled. 

So  ordered. 


(198   MuHL   468) 

DB&IBLMAN  ▼.  BRAZIBR  et  aL 

(Supreme  Judicial  C!ourt  of  MaaBachuaetts. 
Suffolk.     Mny  18,  1908.) 

1.  Bnxa  AND  Notes — Notice  of  Dishonob  to 
INDOESER— Protest— QnrsTioNS  po«  Jubt. 

As  tbe  mer«  fact  of  a  protest  is  not  cortr 
elusive  on  tbe  dishonor  of  the  instrument  and 
due  notice  to  the  indorsem,  these  questions  are 
for  the  jury. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dift 
vol.  7,  Bills  and  Notes,  ^i  1885-1890.] 

2.  Saue>— BviDBNcs— Gebtiticatb  of  Pbotbst 
—Amendment. 

Since  at  common  law  and  under  Bev.  Laws, 
c.  73,  $§  83,  87,  et  seg.,  relating  to  tbe  obliga- 
tions of  an  indorser  without  qualification,  pre- 
sentment for  payment,  etc.,  no  formal  protest 
Is  necessary  to  hold  indorsers  oo  a  negotiable 
note,  it  being  enough  if  there  was  a  proper  de- 
mand on  the  maker,  a  refusal  by  him  to  make 
payment,  and  seasonable  notice  of  these  facts 
given  to  the  indorser,  where,  in  an  action  against 
an  indorser,  the  declaration  averred  that  the 
note  was  duly  protested,  and  defendant  testi- 
fied that  he  received  notice  of  dishonor,  and  un- 
derstood that  plaintiff  would  seek  to  bold  bim  as 
indorser,  and  did  not  ask  to  have  tbe  questioa 
of  presentment  for  payment  and  notice  sub- 
mitted to  the  jury,  he  was  not  aggrieved  by  the 
action  of  the  court  in  allowing  the  notary  to 
amend  his  certificate  of  protest  by  affixing  his 
notarial  seal  thereto,  or  by  the  admission  of  hia 
certificate  in  evidence. 
8.  Sauk— AocoMHoDATioN  Indorsement. 

In  an  action  against  an  indorser  on  prom- 
issory notes,  defendant  claimed  that,  having 
obtained  the  notes  from  a  third  party,  he  in- 
dorsed them  and  gave  them  to  one  R.,  who  waa 
to  negotiate  them  and  give  defendant  the  pro- 
ceeds up  to  a  fixed  amount,  and  that  defendant 
never  received  any  part  of  such  proceeds,  and 
there  was  evidence  that  plaintis  bought  the 
notes  soon  after  from  one  C,  the  last  indorser 
upon  them.  Ueld,  that  since,  from  this  evi- 
dence, the  jury  might  have  found  that  R.  either 
had  negotiated  the  notes  himself  and  appro- 
priated the  proceeds,  or  had  turned  them  ov^ 
to  C.  without  authority,  in  either  which  event 
they  might  have  drawn  the  inference  that  the 
notes  had  been  fraudulently  put  into  circulation, 
defendant  was  entitled  to  show  that  he  was 
merely  an  accommodation  indorser. 
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4.  Same— iRSTBUonona—IiiPOBSEMEKT— Bona 
Fide  Holpkb. 

In  an  siction  against  the  indorser  on  a 
promiasory  aote,  defendant  claimed  that  hU 
indoraemeut  was  procured  by  false  pretenses 
and  that  plaintiff  was  not  a  bona  .fide  holder. 
TTie  conrt  instructed  that,  in  order  to  entitle 
plaintiff  to  recover,  the  jury  must  be  satisfied 
that  at  the  time  he  bought  the  note  he  had  no 
notire  of  any  infirmity  in  the  instrument,  or 
defects  in  the  title  of  the  person  negotiating  It, 
and  no  knowledge  of  such  facts  that  his  action 
in  taking  the  instrument  amounted  to  bad  faith. 
Held,  that  the  court  should  also  have  submitted 
'Jie  case  to  the  jury  to  determine  the  question 
A-hether  the  note  bad  been  fraudulently  put  into 
circulation,  and,  if  so,  whether  the  plaintiff 
was  a  holcter  in  due  coury. 

Exceptions  from  Superior  Court,  Suffolk 
County ,  Lloyd  E.  White,  Judge. 

Action  by  Lemuel  E.  Demelman  against 
Charles  G.  Brazier  and  others.  Verdict  for 
plaintiff,  and  defendant  Brazier  brings  excei*- 
tlons.    Exceptions  sustained. 

Tliis  was  an  action  agalnxt  Charles  d.  Bra- 
zier, George  I.  Robinson,  3t.  and  G>dward  L. 
Collins,  as  indorsers  of  two  notep  made  by 
the  Hopper-Morgan  Company.  Lefendants 
Boblnson  and  Collins  were  defaulted.  De- 
fendant Brazier's  answer  was  a  general  de- 
nial, payment,  that  bis  indorsement  was  pro- 
cured by  false  pretenses,  that  plaintiff  was 
not  a  bona  fide  holder,  and  that  the  .notes 
bad  been  paid  and  satisfied  since  tbe  suit  was 
brought 

Defendant  Brazier  requested  the  court  to 
give  the  following  rulings : 

"(1)  On  all  tbe  evidence  tbe  plaintiff  is  not 
entitled  to  recover. 

*'®  No  sufficient  evidence  of  protest  of  the 
notes  tn  suit  hds  been  offered  to  entitle  tbe 
plaintiff  to  maintain  this  action. 

"(3)  Tbe  defendant  is  entitled  to  a  credit 
of  $2,000,  tbe  entire  amount  of  the  dividend 
paid  by  tbe  Hopper-Morgan  Company  in  bank- 
ruptcy. 

"(4)  The  defendant  Is  entitled  to  a  credit 
of  all  the  plaintiff  has  received  on  the  Hurd 
Lumber  Company  notes. 

"(5)  Jn  order  to  entitle  tbe  plaintiff  to  re- 
cover, the  jury  must  be  satisfied  that  at  the 
time  be  bought  tbe  notes  in  suit  he  bad  no 
notice  of  any  infirmity  in  tbe  instrument,  or 
defect  In  tbe  title  of  the  person  negotiating  It, 
and  no  knowledge  of  such  facts  that  bis  ac- 
tion in  taking  tbe  instrument  amounted  to 
bad  faith." 

See  193  Mass.  588,  79  N.  E.  812. 

Henry  C  Sawyer  and  Eugene  M.  Schwart- 
eenberg,  for  plaintiff.  H.  T.  Richardson,  for 
defendant  Brazier. 

SHELIX>N,  J.  Tbe  defendant  contends 
that  the  averment  in  each  count  of  tbe  declar- 
ation tliat  the  note  there  mentioned  "was  duly 
protested"  was  a  descriptive  averment  which 
must  be  proved  as  made.  But  at  common  law 
and  under  our  statute  no  formal  protest  was 
needed  to  hold  the  indorsers;  it  was  enough 


if  there  bad  been  proper  demand  upon  tbe 
maker,  a  refusal  by  him  to  make  payment, 
and  seasonable  notice  of  these  facts  given  to 
the  defendant  Rev.  Laws,  c.  73,  !l  88,  87,  et 
seq.  And  both  parties  agree  ttiat  In  this  re- 
spect tbe  law  of  New  York  is  the  same  as  onr 
own.  But  the  only  ground  sugg^fited  by  tlie 
defendant  or  mentioned  in  tbe  decielOES  for 
holding  that  in  an  action  of  this  kind  an  aver- 
ment of  protest  can  be  treated  as  sufficient  Is 
that  due  presentment  and  nonpayment  may 
be  inferred  from  tbe  fact  of  a  protest  having 
been  made.  Woodbury  v.  Saekrider,  2  Abb. 
Prac.  (N.  T.)  402;  Adams  v.  Sberrlll,  14  How. 
Prac.  (N.  T.)  297 ;  Burgess  v  Vreeland,  24  N. 
J.  lAW,  71,  59  Am.  Dec.  408 ;  Nallor  v.  Bowie, 
3  Md.  251 ;  Rudd  v.  Owensboro  Bank.  105  Ky. 
443,  49  S.  W.  207,  971 ;  Battle  v.  Weems,  44 
Ala.  105;  Eastman  v.  Turman,  24  Cal.  380. 
The  reason  of  this  rule  is  that  the  word  "pro- 
test" is  used  in  a  popular  sense  to  Include  all 
the  steps  necessary  to  charge  an  Indorser  (Cod- 
dlngton  V.  Davis,  1  N.  Y.  186) ;  and  manifest- 
ly tbe  word  can  be  construed  witb  no  greater 
stringency  for  tbe  purpose  of  limiting  the  evi- 
dence to  be  introduced  at  tbe  trial  than  for 
tbe  purpose  of  determining  its  sufficiency  as 
a  matter  of  pleading.  And  as  tbe  mere  fact 
of  a  protest  is  not  conclusive  upon  tbe  dis- 
honor of  tbe  Instrument  and  due  notice  to  tbe 
Indorsers,  these  questions  must  be  left  to  tbe 
Jury ;  and  other  evidence  upon  them  must  be 
competent  Way  v.  Butterworth,  106  Mass. 
75.  This  declaration  not  bavlng  been  demur- 
red to,  tbe  real  issue  was  not  whether  a  for- 
mal protest  bad  been  made,  but  whether  there 
bad  been  a  proper  presentment  of  the  note 
for  payment  and  due  notice  given  to  the  de- 
fendants of  Its  dishonor.  Famum  v.  David- 
son, 3  Cnsb.  232.  No  question  seems  to  have 
been  made  upon,  tbis  Issue  at  the  trial ;  tbe 
defendant  Brazier,  who  Is  the  sole  excepting 
party,  testified  that  he  received  notice  of  dis- 
honor and  understood  that  the  plaintiff  would 
seek  to  bold  him  as  Indorser;  be  did  not  ask 
to  hove  this  question  submitted  to  the  Jury ; 
and  he  has  not  complained  before  us  that  It 
was  not  so  submitted.  Under  these  circum- 
stances he  was  not  aggrieved  by  the  action 
of  the  court  In  allowing  the  notary  to  amend 
his  certificate  of  protest  by  affixing  his  no- 
tarial seal  thereto,  or  by  the  admission  of  his 
certificate  In  evidence.  This  evidence  simply 
tended  to  prove  a  fact  the  existence  of  which 
was  afterwards  conceded  by  the  defendant. 

Tbe  defendant  has  also  excepted  to  the  rul- 
ing by  which  the  court  excluded  evidence  offer- 
ed by  him  that  he  was  merely  an  accommoda- 
tion indorser  of  tbe  notes  sued  on.  Tbe  admis- 
sibility of  this  evidence  depended  upon  tbe 
question  whether  the  notes  had  been  fraudu- 
lently put  Into  circulation.  In  which  case  tbe 
burden  would  be  upon  tbe  plaintiff  to  show 
that  he  took  thorn  In  good  faith  and  was  en- 
titled to  the  rlshts  of  a  holder  In  due  course, 
and  this  question  must  then  be  left  to  tbe 
Jury.     Merchants'   Bank  t.   Haverhill  Iron 
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Works,  159  Man.  ,158,  84  N.  E.  93.  The  de- 
fendant's claim  was  that  having  obtained 
tbese  notes  from  a  third  party  be  Indorsed 
them  and  gave  them  to  one  Robinson,  who 
was  to  negotiate  them  and  give  him  the  pro- 
ceeds up  to  a  fixed  amount ;  and  that  he  never 
recelTod  any  part  of  such  proceeds.  There 
was  evidence  that  the  plaintiff  bought  the 
notes  soon  after  from  one  Collins,  the  last  In- 
dorser  upon  them.  From  this  evidence,  the 
Jury  might  have  found  that  Robinson  either 
had  negotiated  the  notes  himself  and  appro- 
priated the  proceeds,  or  had  turned  them  over 
to  Collins  without  authority.  In  either  event, 
the  Jury  might  have  drawn  the  Inference  that 
the  note  bad  been  fraudulently  put  into  circu- 
lation. Shattuck  V.  Eldredge,  173  Mass.  165, 
53  N.  E.  377.  If  It  U  argued  that  In  selling 
or  procuring  Collins  to  sell  the  notes  to  the 
plaintiST,  Robinson  was  doing  exactly  what 
the  defendant  desired  him  to  do,  and  that  If 
he  subsequently  embezzled  the  money  obtain- 
ed from  the  plaintiff,  this  was  an  Independent 
wrong  in  no  way  connected  with  the  plain- 
tiff's purchase,  except  as  that  may  have  given 
to  Robinson  the  opportunity  to  commit  the 
■absequent  wrong,  the  answer  Is  that  this  was 
a  question  for  the  Jury.  The  plaintiff  would 
be  entitled  to  recover  if  the  Jury  took  this 
view  of  the  facts.  Indian  Head  Bank  T. 
Clark,  166  Masa  27,  43  N.  E.  912.  But  the 
Jury  also  might  have  found  that  Robinson 
acted  from  the  beginning  with  the  fraudulent 
intent  which  he  afterwards  carried  out,  of 
embezzling  the  note  or  Its  proceeds,  and  so 
that  the  note  was  fraudulently  put  into  cir- 
culation. It  was  not  an  unnatural  inference 
that  be  had  acted  fraudulently  throughout 
Hall  v.  Featberstone,  3  H.  &  N.  284 ;  Smith  v. 
Bralne,  16  Q.  B.  244.  And  see  the  cases  cited 
in  4  Am.  &  Eug.  Encyc.  of  Law  (2d  Ed.)  322, 
note.  Accordingly  the  evidence  offered  should 
have  been  admitted. 

The  court  appears  to  have  given  the  third 
rnllng  asked  for  by  the  defendant,  so  that  he 
was  credited  with  the  snm  of  $2,000  paid 
upon  these  notes  by  their  maker.  He  claims 
that  the  Jury  might  have  found  that  he 
-was  entitled  also  to  a  further  credit  for  all 
that  the  plaintiff  had  received  upon  certain 
notes  of  the  Hurd  Lumber  Company  given  to 
him  by  Robinson.  But  there  was  no  evidence 
that  the  plaintiff  had  received  any  money  up- 
on tbese  other  notes.  There  was  nothing  to 
control  the  plaintiff's  testimony  to  this  effect ; 
and  the  burden  was  upon  the  defendant  to 
establish  the  payments  which  he  contended 
bad  been  made. 

It  follows  from  what  has  been  said  that  the 
defendant's  first,  second  and  fourth  requests 
for  rulings  were  rightly  refused.  But  after 
giving  the  fifth  request  the  court  should  have 
submitted  the  case  to  the  jury  to  determine 
the  questions  whether  the  note  had  been 
fraudulently  put  into  circulation  and,  if  so, 
whether  the  plaintiff  was  a  holder  in  due 
course.    The  Jury  were  not  bound  to  t>elleve 


the  plaintiff's  stQry,  although  there  was  no 
evidence  to  the  contrary.    See  the  cases  cited 
in  Lludenbaum  v.  New  York,  New  Haven  A 
Hartford  Railroad  (Mass.)  84  N.  E.  12& 
Exceptions  sustained. 


(IM  Mass.  694) 
ZAMORB  T.  BOSTXJN  ELEVATED  RT.  CO. 
(Supreme  Judicial  C!!oart  of  Massachusetts. 
Suffolk.    May  20,  1008.) 

1.  Tbiai/— Rbquxstb  fob  Bm.iNas— Tun  vob 
Reckivino. 

Though  a  trial  Judge  need  not  receive  re- 
quests for  rulings  after  bis  charge,  he  most  cor- 
rect errors  in  tns  charge  on  tb«r  being  pointed 
out 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  Si  568,  680-^.1 

2.  Appeal  and  Eebob— Review— RIifusai  of 
Requests— Insufficient  Showing. 

Under  the  rule  that  the  burden  is  on  one  ex- 
cepting to  a  ruling  to  show  error,  though  a 
charge  improperly  assumed  that  there  was  evi- 
dence of  a  particular  fact,  an  exception  to  the 
refusal  of  plaintiff's  request  for  a  ruling  that 
there  was  no  evidence  of  that  fact,  made  after 
the  charge,  will  not  lie  sustained,  where  plain- 
tiff has  not  sustained  the  burden  of  showing  that 
the  judge  accepted  the  rulings,  though  made  too 
late,  and  then  refused  to  give  them  because  he 
thought  they  were  wrong,  or  that  plaintiff  drew 
the  judge's  attention  to  the  fact  that  he  was 
complaining  of  the  part  of  the  charge  covered 
by  the  ruling. 

8.  CaSBIERS— INJUBT  TO  Passbnoeb  Thbowb 
fbou  Cab— iNSTBUcnoN. 

In  an  action  for  injury  to  a  street  car  pas- 
senger, who  was  thrown  to  the  street  while  the 
car  was  rounding  a  curve,  a  request  for  a  ruling 
that  iMkssengers  are  not  required  to  expect  that 
on  turning  a  curve  the  car  will  be  driven  at  a 
rapid  rate,  etc.,  was  properly  refused  for  ignor- 
ing tlie  character  of  the  curve  in  question. 
4.  Save. 

In  an  action  for  injury  to  a  street  car  pas- 
senger, who  was  thrown  to  the  street  while  the 
car  was  rounding  a  curve,  a  request  for  a  rul- 
ing that  passengers  may  assume  that  a  car  will 
be  operated  in  view  of  the  fact  that  some  of 
the  passengers  may  be  standing  in  the  car  or  on 
the  platform  was  property  refused,  where  the 
car  was  almost  empty,  making  it  unnecessary 
for  plaintiff  to  stand,  and  where  there  was  no 
showing  that  the  motorman  knew  plaintiff  was 
on  the  platform  with  the  conductor  s  consent 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  H  1376-1378.] 

Exceptions  from  Superior  Court  Suffolk 
County;  John  H.  Hardy,  Judge. 

Personal  injury  action  by  Herman  Zamore 
against  the  Boston  Elevated  Railway  Com- 
pany. From  a  verdict  for  defendant  plaintiff 
brings  exceptions.    Exceptions  overruled. 

The  first  three  rulings,  requested  by  plabi- 
tiff  and  referred  to  in  the  opinion,  read  as 
follows: 

"(1)  Passengers  on  street  cars  are  not  re- 
quired to  expect  that  on  turning  a  curve  in 
the  street  the  car  will  be  driven  at  a  rapid 
rate;  but,  on  the  contrary,  they  may  reason- 
ably expect  a  careful  driver  to  slacken  tlie 
speed  of  the  car. 

"(2)  Passengers  have  a  right  to  believe  that 
the  car  will  be  operated  in  view  of  the  fact 
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that  some  Of  the  passepgers  may  b«  standing 
in  the  car  or  on  the  platform. 

"(3)  There  is  no  evidence  in  the  case  tba: 
the  plaintiff  had  rheumatism.  The  testimony 
as  to  what  Mrs.  Zamore  said  respecting  rheu- 
matism, if  made,  can  only  be  considered  to 
affect  her  credlbUtty,  and  not  to  prove  the 
fact  that  the  plaintiff  had  rheumatism." 

Frederic  S.  ElUot,  for  plaintiff.  Henry  S. 
MacPberson  and  Walter, H.  Foster,  for  de- 
fendant 

LORINO,  J.  The  plaintiff  In  this  case 
boarded  the  defendant's  car  at  Norfolk  street 
terminus  of  its  Dorchester  route.  He  took 
his  stand  on  the  rear  platform.-  Some  600  or 
700  feet  from  the  terminus  there  is  a  curve 
In  Norfolk  street,  with  a  radius  of  about  175 
feet.  As  the  car  in  question  went  around 
this  curve  the  plaintiff  was  thrown  or  fell 
into  the  street,  and  this  action  is  brought  to 
I  recover  compensation  for  that  Injury. 

The  evidence  was  conflicting  as  to  the  speed 
of  the  car  as  it  entered  on  and  went  around 
this  curfe.  There  was  evidence  that  the 
plaintiff  was  intoxicated. 

A  witness  called  by  the  defendant  was  al- 
lowed to  testify  that  the  plaintiff's  slster-ln- 
law  told  him  immediately  after  the  accident 
that  the  plaintiff  "had  been  suffering  from 
rheumatism,  which  accounted  for  his  un- 
steadiness on  his  feet"  This  was  admitted 
as  a  contradictory  statement  of  the  sister-in- 
law  (who  had  testified  as  a  witness  for  the 
plaintiff)  upon  tlie  credibility  of  the  sister- 
in-law. 

In  his  charge  to  the  jury  the  presiding 
judge  said:  "And  it  is  for  you  to  say  wheth- 
er the  tact  of  the  combination,  the  drinking 
of  this  liquor,  the  fact  of  standing  upon  the 
rear  platform,  the  fact  that  he  was  In  a 
state  of  partial  lameness  by  reason  of  any 
rheumatism  he  bad  suffered  from,  If  yon  find 
there  was  any  such  fact  is  a  circumstance  to 
be  taken  Into  consideration." 

Before  the  judge's  charge  the  plaintiff  pre- 
sented In  writing  two  requests  for  rulings,  re- 
ferred to  in  the  bill  of  exceptions  as  Nob.  1 
and  2.  After  the  charge  was  made  he  pre- 
sented four  more  requests,  referred  to  In  the 
bill  of  exceptions  as  Nos.  3-6.  The  statement 
of  the  bill  of  exceptions  Is:  "The  court  re- 
fused   to    give    any    further    Instructions. 

*  •    •    To  the  refusal  of  the  court  to  give 

•  •    •    Nos.  1  to  6,  inclusive,  the  plaintiff 
duly  excepted." 

There  was  no  evidence  in  the  case  that  the 
plaintiff  had  had  rheumatism,  and  If  the 
plaintiff  had  stated  to  the  judge  what  Is  set 
forth  in  the  first  ruling  presented  after  the 
charge  (being  ruling  numbered  3)  and  except- 
ed to  that  portion  of  the  charge  In  which  the 
judge  assumed  that  there  was  such  evidence, 
it  would  have  been  his  duty  to  correct  it; 
and  if  not  corrected,  the  exception  would 
have  had  to  be  sustained. 

But  the  plaintiff  did  not  do  this,  and  the 
question  is  whether  what  ue  did  shall  b« 


treated  as  Its  equivalent  The  case  differs 
from  both  Brick  v.  Bosworth,  162  Mass.  334, 
39  N.  B.  36,  and  Quimby  v.  Jay  (Mass.)  82 
N.  B.  1084. 

In  Brick  T.  Bosworth,  162  Mass.  334,  30 
N.  E.  36,  as  in  the  case  at  bar,  the  plaintifTs 
counsel  on  the  conclusion  of  the  charge  pre- 
sented certain  rulings  to  the  judge.  It  Is 
stated  in  the  exceptions  In  that  case  that 
these  rulings  were  prepared  by  the  plaintiff's 
counsel  during  the  delivery  of  the  charge, 
"because  of  matter  in  the  charge  and  the 
omissions  therein."  It  is  not  stated  that 
this  was  stated  to  the  judge.  The  judge  de- 
clined to  give  any  of  the  rulings.  Thereupon 
the  plaintiff  excepted  to  "this  refusal  to  rule 
as  requested  and  the  rulings  of  the  court  as 
made."  It  was  held  that  these  exceptions 
should  be  treated  as  exceptions  to  those  por- 
tions of  the  charge  which  were  at  variance 
with  the  rulings  asked  for. 

In  Quimby  v.  Jay  (Mass.)  82  N.  E.  1084,  a 
point  was  taken '  for  the  first  time  by  ^the 
plaintiff  during  the  closing  arguments  of  the 
defendant  that  a  certain  contention  was  not 
open  under  the  pleadings,  and  rulings  to  that 
effect  were  then  written  out  and  handed  to 
the  judge.  The  judge  "declined  to  receive 
them'  on  the  ground  that  they  were  too  late 
under  rule  48^  of  the  Rules  of  1900  [of  the 
superior  court]." 

In  the  case  at  bar  the  judge  was  not  bound 
to  receive  requests  for  rulings  when  the  rul- 
ings here  In  question  were  presented.  But 
he  was  bound,  as  we  have  said,  to  correct  er- 
rors in  his  charge.  It  does  not  affirmatively 
appear  why  he  "refused  to  give  any  further 
instructions."  It  may  be  that  he  thought 
that  they  were  intended  to  be  (what  they  pur- 
ported to  be)  further  Instructions,  and  refused 
to  give  them  because  they  were  presented  too 
late.  In  other  words,  on  this  bill  of  excep- 
tions the  plaintiff  has  not  made  it  apparent 
that  the  judge  accepted  the  rulings  although 
presented  too  late  and  then  refused  to  give 
them  because  he  thought  that  they  were 
wrong.  Under  the  general  rule  that  the  bur- 
den is  on  the  plaintiff  to  show  error  (see,  for 
example,  Devlne  v.  Boston  &  Albany  Rail- 
road. 159  Mass.  348,  34  N.  E.  539;  Smith  v. 
Jagoe,  172  Mass.  538,  52  N.  E.  1088)  this  bur- 
den was  on  him,  and  that  burden  has  jiot 
been  sustained. 

We  are  also  of  opinion  that  the  plaintiff 
has  not  made  it  apparent  that  he  brought  the 
fact  to  the  attention  of  the  court  that  he  was 
complaining  of  that  portion  of  the  charge 
which  Is  In  fact  dealt  with  in  this  ruling. 
Under  the  rule  we  have  already  referred  to 
the  burden  was  on  him  to  do  so  in  his  bill 
of  exceptions,  and  that  burden,  in  our  opiu- 
Ion,  he  has  not  sustained. 

This  disposes  of  all  the  rulings  presented 
after  the  charge  was  at  an  end. 

i"All  requests  for  instructions  shall  be  made 
in  writing  before  ttie  closing  arguments  unless 
special  leave  is  given  to  present  further  requestb 
later." 
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Then  to  nothing  In  the  other  excepttons 
argued. 

The  fiTBt  ruling  asked  for  was  defective  In 
leaving  out  the  kind  of  curve  which  the  curve 
In  question  waB.  With  this  correction  the 
ruling  was  given. 

The  second  ruling  would  be  true  If  the  car 
had  been  so  crowded  that  the  plaintiff  had  to 
stand  on  the  platform,  or  if  the  motorman 
knew  that  he  was  on  the  platform,  with  the 
consent  of  the  conductor.  The  evidence 
showed  that  the  car  was  almost  empty,  and 
there  is  no.  evidence  of  the  second  fact. 

The  exception  to  the  admission  of  evidence 
was  waived  at  the  argument. 

Exceptions  overruled. 


(198  Mass.   48S) 

PARKER  et  al.  v.  OLIVER  et  at 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    May  20;  190a) 

L  Associations— Peopebtx  amd  Fcnds— Di- 
VEBSioN  OF  Funds. 

Wh'Te,  after  a  society  to  secure  united  ef- 
fort in  the  promotion  of  such  local  improvements 
of  a  public  nature  as  should  l>e  deemed  advisable 
had  raised  funds  by  a  fair  and  contributions  for 
the  declared  purpose  of  purchasing  fire  ap- 
paratus, it  was  determined  by  a  majority  on 
further  consideration  that  It  would  be  more  of 
a  benefit  to  expend  the  funds  in  the  purchase 
of  land  and  the  erection  of  a  building  thereon 
for  public  meetings,  etc.,  and  containing  a  place 
for  fire  apparatus,  such  action  would  not  consti- 
tute an  unlawful  diversion  of  the  funds  to  which 
a  minoriiy  could  objecL 
2.  Same— Membebsuip. 

Persons  who  had  the  qualifications  neces- 
sary for  registration  as  voters  in  a  town  not- 
withstanding they  hnd  not  been  registered,  were 
"eligible"  to  vote,  within  the  constitution  of  a 
society  providing  that  any  person  eligible  to 
vote  on  town  affairs  conid  become  a  member  of 
the  society  by  signing  the  constitution. 

Appeal  froih  Superior  C!ourt,  Middlesex 
County. 

BUI  by  Samuel  T.  Parker  and  others  against 
George  I.  Oliver  and  others  to  restrain  the 
applicntlon  of  funds  collected  by  a  voluntary 
association  to  purposes  other  than  that  for 
which  raised.  1-  rom  an  interlocutory  decree 
overruling  plalntlflfs'  exceptions  to  the  mas- 
ter's report  and  ordering  the  report  con- 
firmed, and  from  a  final  decree  dismissing 
the  bill,  plaintiffs  appeal.    Affirmed. 

,fohn  J.  O'Connor,  for  appellants.  J.  Win- 
throp  Pickering,  for  appellees. 

MORTON,  J.  This  case  is  here  on  an  ap- 
peal by  the  plaintiffs  from  a  fllnal  decree  dis- 
missing the  bill,  and  .also  on  an  appeal  by 
them  from  an  Interlocutory  decree  overrul- 
ing their  exceptions  to  the  master's  report 
and  ordering  the  report  to  be  confirmed. 

The  plaintiffs  and  defendants  are  members 
of  a ,  voluntary  nnlucorporated  association 
known  as  the  Melrose  Improvement  Society 
organized  In  January,  189U,  for  the  purpose 
of  securing  united  effort  In  the  promotion 
of  such  local  Improvements  of  a  public  na- 
ture as  should  be  deemed  advisable  within 


the  district  of  Montrose  In  the  town  of  Wake- 
field. The  last  meeting  was  held  May  1. 
1901,  and  between  that  date  and  tlie  date  of 
its  organization  many  matters  of  a  public 
nature  relating  to  the  improvement  of  the 
district  were  considered  and  acted  npon  by 
the  society.  The  society  held  its  meetings 
In  a  hall  in  an  engine  house  t>elonglng  to  the 
town  and  situated  within  the  district  and 
standing  on  leased  land.  A  hose  wagon  and 
hose  belonging  to  the  town  and  a  part  of  its 
regular  fire  department  were  kept  In  the 
engine  >house  for  the  protection  of  the  dis- 
trict ;  an  engine  not  being  necessary  as  water 
could  be  thrown  from  hose  attached  to  a  by- 
drant  over  any  building  in  the  district.  May 
4,  1899,  the  engine  house  was  burned  down 
and  the  hose  wagon  and  hose  were  destroyed. 
This  left  the  district  in  danger  from  fire 
as  there  was  no  fire  engine  or  apparatus  lo- 
cated near  the  district.  At  the  first  meeting 
of  the  society  held  after  the  fire  there  was 
considerable  discussion  as  to  some  kind  of 
fire  protection  for  the  district,  and  a  com- 
mittee was  appointed  to  wait  upon  the  fire 
euglneers  "to  see  what  we  could  get  in  the 
way  of  fire  protection  for  this,  district"  As 
a  result  of  this  action  an  old  hose  reel  .and 
600  feet  of  secondhand  hose  were  received 
from  the  fire  engineers  for  use  in  the  dis- 
trict, and  for  aught  that  appears  remain- 
ed there.  At  this  meeting  the  suggestion 
was  made  that  a  fair  be  held  to  raise  money 
for  the  purchase  of  fire  apparatus  for  the  dis- 
trict, and  at  this  and  an  adjourned  meeting 
r  )mmittces  were  appointed  and  arrangements 
were  made  to  hold  a  fair.  There  was  some 
dispute  as  to  whether  the  vote  was  to  hold 
the  fair  to  raise  money  for  the  purchase  of 
fire  apparatus  for  the  district,  or  to  raise 
money  for  the  purpose  of  fire  protection.  The 
master  found  that  it  was  to  raise  money  for 
the  purchase  of  fire  apparatus,  but  we  do  not 
regard  the  difference  as  material.  A  fair  was 
held  and  as  the  result  of  It  and  of  contribu- 
tions that  were  received  upwards  of  seven 
hundred  dollars  was  raised  which  was  a  sum 
very  largely  In  excess  of  what  It  was  expect- 
ed would  be  raised  and  of  what  a  hose  wag- 
on, reel  and  hose  would  cost  which  the  master 
found  to  be  less  than  $300.  Thereupon  it 
was  suggested  that  instead  of  nsing  the  mon- 
ey to  purchase  a  hose  wagon,  reel  and  hose 
it  should  be  used  to  purchase  land  and  erect 
a  building  containing  a  hall  with  a  place  for 
a  hose  wagon,  reel  and  hose  and  a  commit- 
tee was  appointed  to  consider  the  subject 
o)  a  building  and  to  look  up  a  suitable  loca- 
tion and  consider  what  tlie  land  could  be 
purchased  for.  This  appears  to  have  been 
done  without  objection  on  the  part  of  any 
one.  The  subject  of  the  purchase  of  land 
and  the  erection  of  a  building  had  been  con- 
sidered before  by  the  society  though  nothing 
had  been  effected,  and  In  the  paper  which  was 
published  in  connection  with  the  fair  it  was 
said,  amongst  others  things,  that  "Montrose 
has  many  needs.   A  notably  pressing  one  la  for 
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a  suitable  hall  centrally  located  In  which  busi- 
ness meetings  and  social  gatherings  may  be 
held."  At  the  meeting  at  which  the  com- 
mittee was  appointed  to  consider  the  subject 
of  a  building,  a  committee  was  also  appoint- 
ed to  obtain  estimates  and  8X)eciflcatlons  for 
Are  apparatus  similar  to  that  which  was 
burned.  Another  committee  was  appointed 
to  draw  up  an  article  to  be  inserted  In  a 
warrant  for  a  town  meeting  In  relation  to 
purchasing  a  hose  wagon  and  equipping  the 
same  to  be  located  In  Montrose  providing  the 
society  would  furnish  a  building  or  place  for 
the  same.  It  does  not  appear  whether  any, 
and.  If  any,  what  action  was  taken  by  the 
town  in  regard  to  this  matter.  It  falrlymay 
be  inferred  howeyer  we  think,  that  It  was 
expected  that  the  town  would  furnish  salt- 
able  apparatus.  As  a  result  of  the  report  of 
the  committee  appointed  to  consider  the  sub- 
ject of  a  building  the  society  finally  voted 
by  27  to  25  to  authorize  the  purchase  of  a 
lot  of  land  as  recommended  by  the  commit- 
tee, and  appropriated  for  that  purpose  1300 
of  the  money  raised  by  the  fair  and  a  deed 
was  taken  In  the  names  of  trustees  In  trust 
for  the  use  and  benefit  of  all  the  people  living 
and  residing  within  certain  described  terri- 
tory, which  we  assume  to  be  the  district  of 
Montrose,  and  the  trustees  were  authorized 
by  the  terms  of  the  deed  to  erect  upon  the 
land  such  building  or  buildings  as  they  might 
deem  fit  for  use  "for  patriotic,  charitable, 
scientific,  military,  theatrical,  literary,  {es- 
thetic, educational,  moral,  and  religious  pur- 
poses, and  for  meetings,  lectures,  and  ad- 
dresses promotive  thereof."  Subsequently 
pursuant  to  votes  passed  by  the  society  the 
rest  of  the  money  raised  from  the  fair  and 
contributions  was  paid  over  to  the  trustees. 
It  does  not  appear  that  any  building  or  struc- 
ture has  been  erected  by  them  on  the  land 
which  they  bold. 

The  petitioners  contend  that  the  funds  that 
were  raised  could  only  be  used  for  the  pur- 
chase of  fire  apparatus  for  the  district  of 
Montrose  or  for  fire  protection  for  that  "dis- 
trict  and  that  the  use  of  them  for  the  pur- 
chase of  land  and  the  erection  of  a  building 
constitutes  an  unlawful  diversion  of  them. 
They  also  contend  that  three  of  the  persons 
who  voted  with  the  majority  In  favor  of 
the  purchase  of  the  land  and  the  erection  of 
a  building  were  ineligible  to  vote  and  that 
the  vote  was  therefore  invalid. 

It  is  to  be  noted  that  this  is  not  a  bill  by 
contributors  to  a  fund  raised  for  a  specific 
purpose  to  restrain  Its  application  to  another 
purpose,  or  to  compel  a  division  of  what  re- 
mains after  the  purpose  for  which  the  fund 
was  raised  has  l>een  accomplished  as  in  Abels 
V.  McKeen,  18  N.  J.  Eq.  462,  relied  on  by  the 
complainanta  No  contributors  to  the  fund 
make  any  objection  to  the  disposition  which 
has  been  made  of  It  Nor  is  the  case  present- 
ed, one,  as  in  McFadden  v.  Murphy,  1^  Mass. 
341,  21  N.  E.  86&  of  a  dispute  as  to  which 
of  two  rival  factions  in  an  association  la  en- 


I  titled  to  the  funds  and  pconerty  of  the  asso- 
I  datlon.    The  case  before  us  raises  no  such 
I  question.     Nor,  still  further,  is  the  question 
i  presented  one  of  the  right  of  the  association 
I  to  devote  the  funds  to  a  purpose  which  does 
'  not  come  within  any  of  the  objects  for  which 
the  association  was  organized.    The  purchase 
!  of  a  lot  centrally  located  and  the  erection 
I  thereon  of  a  building  containing  a  hall  for 
I  meetings  and  lectures  would  be  as  much  of 
;  a  public  improvement,  to  say  the  least,  as  the 
I  purchase  of  fire  apparatus.    The  question  is 
;  whether  the  funds  were  impressed  with  any 
;  such  trust  that  they  cannot  be  used  against 
I  the  objection  of  a  minority  of  the  members 
I  of  the  society  for  any  other  purpose  than  the 
purchase  of  fire  apparatus  for  the  district  or 
I  for  fire  protection.    The  funds  belong  to  the 
.  society  and  no  one  else  has  any  interest  in 
I  them.     There  is  nothing  to  distinguish  be- 
tween what  was  received  from  the  fair  per 
;  se  and  what  was  received  from  contributions 
I  that  were  made.   If  a  flre  apparatus  had  been 
,  purchased  there  Is  nothing  to  show  by  whom 
or  on  what  terms  It  was  to  be  held,  and  it  is 
plain  that  the  society  could  not  be  compelled 
by  the  district  to  purchase  fire  apparatus  not- 
withstanding its  offer  to  do  so.    The  action 
of  the  society  in  raising  the  money  was  en- 
tirely voluntary  on  its  part,  and  although  the 
purpose  for  which  it  was  raised  was  the  pur- 
chase of  fire  apparatus,  if,  on  farther  consid- 
eration, a  majority  thought  that,  taking  every- 
thing into  account,  it  would  be  more  for  the 
benefit  and  Improvement  of  the  district  to  ex- 
pend the  money  in  some  other  way,  we  think 
that  they  had  the  right  to  do  so,  and  that 
such  action  on  their  part  would  not  constitute 
an  unlawful  diversion  of  the  funds  so  long  as 
the  purpose  to  which  they  were  devoted  was 
an  improvement  of  a  public  nature  within  the 
district 

The  remaining  question  relates  to  the  eligi- 
bility to  vote  of  certain  persons,  Smith,  Black, 
and  Goldsmith,  who  voted  in  favor  of  the 
purchase  of  the  land  and  who,  the  petitioner 
contends,  had  no  right  to  vote.  The  constitu- 
tion provides  that  "any  person  In  Montrose 
eligible  to  vote  on  town  affairs  can  become  a 
member  of  this  society  by  signing  the  consti- 
tution." Article  4,  i  1.  It  further  provided 
that  "an  honorary  membership  may  be  allow- 
ed, and  a  vote  on  oar  affairs,  also  to  persons 
living  beyond  the  town  limits  but  whose  in- 
terests are  identical  with  ours."  Article  4,  § 
2.  The  master  found  that  Black  and  Gold- 
smith were  members  of  the  society  and  as 
such  had  a  right  to  vote  but  that  Smith  did 
not  have  the  right  to  vote.  This  left  a  major- 
ity of  one  in  favor  of  the  purchase.  The  evi- 
dence is  not  reported,  except  so  far  as  contain- 
ed in  the  master's  report,  and  the  question  Is 
whether  upon  the  evidence  thus  reported  and 
the  facts  found  and  rulings  made  by  the  mas- 
ter, the  finding  by  the  master  that  Black  and 
Goldsmith  were  members  and  entitled  to  vote 
was  clearly  wrong.  Crane  v.  Brooks,  189 
Mass.  228,  75  N.  E.  710.    The  plaintiffs  con- 
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tend  that  Black  and  Goldsmith  were  not  dl- 
glble  to  vote  on  town  affairs  because  they  had 
not  Deen  registered  as  voters  In  the  town. 
The  jiaster  found  in  effect  that  they  had  not 
been'  so  registered,  but  he  found  that  they  bad 
the  requirements  and  qualifications  necessary 
for  registration  as  voters  and  he  ruled  and 
found  that  that  rendered  them  "eligible"  with- 
in the  meaning  of  that  word  as  used  In  the 
constitution  of  the  association.  We  think  that 
the  master  was  right.  The  word  "eligible" 
has  reference  in  the  connection  In  which  it  is 
used  to  the  qualifications  /lecessary  to  consti- 
tute one  a  member  of  the  association.  If  it 
had  been  the  intention  to  confine  the  member- 
ship to  those  who  could  actually  T0te4n  town 
affairs  the  more  natural  way  of  expressing 
such  a  purpose  would  have  been  to  provide 
that  registered  voters,  or  persons  "qualified 
to  vote  In  town  affairs."  to  use  the  language 
of  the  statute  (Rer.  Laws,  c.  11,  S  330),  could 
become  members  by  signing  the  constitution. 
By  using  the  phrase  "eligible  to  vote"  some- 
thing less  than  that  a  person  was  to  be  a  reg- 
istered voter  would  seem  to  have  been  contem- 
plated ;  but,  at  the  same  time,  a  person  could 
not  fairly  be  said  to  be  eligible  to  vote  unless 
he  had  the  qualifications  necessary  to  warrant 
bis  registration.  We  therefore  think  that  in 
order  to  entitle  him  to  become  a  member  of 
the  association  a  person  must  have  had  the 
qualifications  required  to  'warrant  his  regis- 
tration as  a  voter  in  the  town  and  that  if 
he  had  such  qualifications  he-  was  eligible  to 
vote  on  town  affairs  within  the  meaning  of 
the  constitution  of  the  association  and  could 
become  a  member  by  signing  the  constitution 
if  be  lived  In  Montrose.  This  as  we  under- 
stand it  is  in  substance  what  the  master  ruled 
and  found.  He  expressly  found  that  Black 
bad  signed  the  constitution  and  although 
there  was  no  express  finding  of  that  fact 
in  regard  to  Goldsmith  bis  finding  that  Gold- 
smith was  a  member  must  be  taken  to  include 
it 
Decree  affirmed. 


(US  Mass.  6M) 

8HUTB  V.  BILLS  et  al. 

(Supreme  Judicial  Ck>nrt  of  Massachusetts. 

Suffolk.    May  20,  1908.) 

1.  Costs  —  SucuBrrT  fob  Costs— NECEssrrr— 
Resident  Plaintiff. 

Provisions  for  the  security  to  defendants 
for  the  pajrment  of  costs  by  a  plaintiff  who  was 
unsuccessful  In  a  suit  are  to  De  found  onlv  in 
the  statutes,  and  since  Pub.  St.  1882,  c.  167.  i 
30,  was  repealed,  providing  that  if  a  plaintiff 
removes  from  the  commonwealth  the  court  shall 
on  motion  of  the  other  party,  and  in  all  cases 
where  it  appears  reasonable  may,  require  a 
plaintiff  to  procure  a  sufficient  indorser,  there  is 
no  law  requiring  that  a  plaintiff  residing  in  this 
commonwealth  procure  an  indorser  for  costs. 

2.  Samb— PoBM  OF  SEctTBrrr. 

Under  Pub.  St.  1882,  c.  167,  {  30,  providing 
that  if  a  plaintiff  removes  from  the  common- 
wealth the  court  shall,  and  in  all  cases  where 
It  appears  reasonable  may,  require  a  plaintiff 
to  procure  a  sufficient  indorser,  when  the  statute 
was  in  force  it  reqaired  an  indorser  and  not  a 


bond  upon  condition,  when  security  was  furnish- 
ed by  one  lawfully  required  to  furnish  it. 

3.  Sauk  —  iNnoasEs  fob  Costs  —  NBCESsrrr — 
Costs  Covered. 

Where  a  judgment  for  costs  had  been  re- 
covered in  favor  of  defendants,  for  whom  the 
court  bad  ordered  a  verdict  to  be  directed,  the 
defendant  cannot  require  that  plaintiff  be  order- 
ed to  file  a  bond  with  a  surety  for  the  payment 
of  any  judgment  for  costs  theretofore  recovered 
or  whicn  might  be  recovered  thereafter. 

Exceptions  from  Superior  Court,  Suffolk 
County;    William   Gushing   Walt,   Judge. 

Action  by  Addle  L.  Shute  against  Jose- 
phine M.  Bills  and  others.  An  order  was 
granted  directing  plaintiff  to  file  a  bond  with 
sureties  for  the  payment  of  costs,  and  plain- 
tiff excepts.    Exceptions  sustained. 

Frank  H.  Noyes,  for  plaintlft.  Frank  N. 
Nay,  for  defendants. 

KNOWLTON,  O.  J.  This  case  having 
been  tried  three  times,  once  with  a  verdict 
for  the  defendants,  once  with  a  disagree- 
ment of  the  Jury,  and  once  with  a  verdict  for 
the  plaintiff  which  was  set  aside  by  the 
court,  the  defendants  moved  that  the  plain- 
tiff be  ordered  to  file  a  bond  with  a  surety  or 
sureties,  to  be  void  on  condition  that,  with- 
in 30  days  after  the  final  disposition  of  the 
case,  she  should  pay  any  Judgment  for  costs 
theretofore  recovered,  or  that  thereafter 
might  be  recovered,  by  the  defendants  or  any 
of  them.  A  Judgment  for  costs  bad  been  re- 
covered previously  in  favor  of  one  ot  tbe 
defendants  originally  Joined  In  the  writ,  for 
whom  the  court  had  ordered  a  verdict  to  be 
rendered  at  one  of  the  trials,  and  this  Judg- 
ment was  then  unsatisfied.  Tbe  plaintiff  ex- 
cepted to  the  order  that  a  bond  be  filed,  and 
afterwards  excepted  to  the  nonsuit  which 
was  ordered  because  of  lier  failure  to  file 
a  bond. 

Provisions  for  the  security  of  defendants 
for  the  payment  of  costs  by  a  plaintiff  who 
Is  unsuccessful  In  bis  suit  are  found  only  In 
the  statutes.  We  have  long  had  a  law  re- 
quiring a  nonresident  plaintiff  to  furnish  an 
Indorser  for  costs.  From  the  time  of  tbe 
enactment  of  Rev.  St  1836,  c.  90,  S  10,  until 
tbe  enactment  of  Rev.  Laws,  c.  178,  J  39, 
there  was  authority  In  tbe  court  in  all  cases 
when  it  appeared  reasonable,  to  require  the 
plaintiff  to  procure  a  sufficient  Indorser.  Ei- 
ther intentionally  or  by  oversight  the  pro- 
vision authorizing  this  was  omitted  when  the 
revised  laws  were  substituted  for  the  public 
statutes. 

The  purpose  and  meaning  of  the  Legisla- 
ture in  regard  to  the  subject  of  security  to 
defendants  for  costs  were  considered  In  F^n- 
eley  v.  Mahoney,  21  Pick.  212,  and  In  Smith 
V.  Castles^  1  Gray,  108-114.  Since  the  repeal 
of  Pub.  St  1882,  c.  167,  {  30,  by  tbe  enact- 
ment of  the  Revised  Laws,  we  know  of  no 
law  authorizing  a  requirement  tbat  a  plain- 
tiff residing  in  this  commonwealth  procure 
an  indorser  for  costs. 

When  such  security  is  furnished  by  one 
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who  is  lawfully  required  to  furnlsli  it,  tbe 
statute  calls  for  an  Indorser,  and  not  for  a 
bond  ttpon  a  condition. 

Nor  are  we  aware  of  any  authority  for 
such  a  requirement  as  to  a  Judgment  already 
entered  for  costs  In  favor  of  a  defendant  for 
whom  a  verdict  was  returned  by  order  of 
the  court  In  both  particulars  the  order  was 
not  in  conformity  with  law. 

Exertions  sustained. 

(198  Mass.  4W) 

MBTROPOLITAN   UFB  INS.   CO.  t. 
COMMONWEALTH. 

(Supreme  Jndicial  Court  of  Massachusetts. 
Suffolk.    May  18.  1908.) 

1.  Taxation  —  FoBEiON  Insubance  Cou7a< 
NH;^— Statotoey  Pbovisions. 

Rev.  Laws,  c.  14,  i  24,  provides  for  the  tax- 
ation of  domestic  and  foreign  life  insurance  com- 
panies upon  the  net  value  of  their  policies.  Sec- 
tion 28  provides  that  a. life  insurance  company, 
incorpoiated  by  the  laws  of  another  state  by 
whom  laws  a  tax  is  imposed  upon  the  premium 
receipts  of  life  insurance  companies  durtered 
by  Massachusetts  and  doine  business  in  the 
other  state,  etc.,  shall  annually,  so  long  as  such 
laws  continue  in  force,  pay  a  tax  upon  all  premi- 
ums "charged  or  received  upon  contracts  made 
in  tttis  commonwealth"  at  a  "rate  equal  to  the 
highest  rate  so  imposed"  during  the  year.  Held, 
that  the  sections  provide  two  separate  and  inde- 
pendent modes  of  taxation,  section  28  being  in- 
tended only  to  create  reciprocal  relations  be- 
tween the  taxation  of  Massachusetts  companies 
in  another  state  and  the  taxation  of  similar 
companies  of  that  state  in  Massachusetts,  and, 
where  a  foreign  company  has  been  taxed  under 
section  28  it  is  not  subject  to  taxation  under 
section  24. 

2.  Same— CoNSTBUcnoN  of  Statdtij— "Con- 
TBACTS  Made  in  This  Commonwealth"— 
"Rate  B/qual  to  the  Highest  Rate  bo  Im- 
posed." 

The  object  of  Rev.  Laws,  c.  14,  f  28,  being 
to  make  tbe  rate  of  taxation  under  the  section 
no  more  burdensome  upon  foreign  companies  in 
Massachusetts  than  the  like  rate  is  upon  Mas- 
sachusetts companies  doing  business  in  the  for- 
eign state,  it  the  phrase  "contracts  made  in 
this  commonwealth  be  construed  to  mean  not 
only  contracts  made  after  the  foreign  tax  law 
took  effect,  but  also  previously  existing  con- 
tracts, the  "rate  equal  to  the  highest  rate  so 
imposed"  in  the  foreign  state  should  be  con- 
strued to  mean  such  a  proportion  of  the  per- 
centage there  levied  as  the  amount  of  premiums 
charged  or  received  on  account  of  the  new  con- 
tracts bears  to  the  amount  charged  or  received 
on  account  of  all  contracts,  includio)^  those  pre- 
viously existing,  which  would  result  m  the  same 
rate  imposed  under  the  rule  in  the  foreign  state. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County. 

Petition  by  the  Metropolitan  Life  Insur- 
ance Company  against  the  commonwealth  to 
recover  a  tax.  Case  reserved  for  the  full 
court  on  the  pleadings  and  agreed  statement 
of  facts.    Decree  for  petitioner. 

Guy  W.  Cox,  for  petitioner.  Dana  Malone, 
Atty.  Gen.,  and  Fred  T.  Field,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

KNOWLTON,  C.  J.  The  decision  of  this 
case  Involves  two  questions:    First,  whether 


tbe  taxation  upon  insurance  companies  In- 
corporated in  other  states,  provided  for  in 
sections  24  and  28  of  Rev.  Laws,  c.  14,  is 
to  be  Imposed  under  both  sections,  and  taxes 
are  to  be  collected  of  tbe  companies  undei^ 
each  section,  or  whether  tbe  sections  provide 
two  separate  and  independent  modes  of  taxa- 
tion, of  which  one  only  can  be  adopted  in 
any  particular  case,  so  that  the  common- 
wealth has  no  right  to  collect  under  section 
28  unless  the  amount  assessable  under  that 
section  is  larger  than  the  amount  that  would 
be  payable  under  section  24.  Secondly,  whetta> 
er  the  rate  named  In  section  28  is  to  be  so 
construed  as  to  impose  a  heavier  burden  of 
taxation  upon  the  company,  in  proportion  to 
the  premiums  charged  and  received,  than  is 
Imposed  npon  Massachusetts  companies  by 
the  laws  of  the  state  in  which  the  foreign 
company  is  incorporated.  Section  28  is  as 
follows:  "A  life  insurance  company,  asso- 
ciation or  partnership,  incorporated  or  as- 
sociated by  virtue  of  any  other  state  of  the 
United  States,  by  the  laws  of  which  a  tax  is 
imposed  upon  the  premium  receipts  of  life 
Insurance  companies  chartered  by  this  com- 
monwealth and  doing  business  in  such  state, 
or  upon  their  agents,  shall  annually,  so  long 
as  such  laws  continue  in  force,  pay  a  tax  or 
excise  upon  all  premiums  charged  or  received 
upon  contracts  made  in  this  commonwealth, 
at  a  rate  equal  to  the  highest  rate  so  Impos- 
ed during  the  year." 

Tbe  history  of  the  legislation  of  which  sec- 
tion 28  is  a  part  makes  It  plain  that  the  sec- 
tlpn  was  intended  only  to  create  reciprocal 
relations  between  the  taxation  of  our  domes- 
tic companies  in  another  state  and  tbe  taxa- 
tion of  similar  companies  of  that  state  In 
this  commonwealth.  It  seems  clear  that  the 
taxation  resorted  to  under  this  statute  is  to 
be  tbe  only  taxation  to  which  the  foreign 
company  should  be  subjected.  The  section 
was  enacted  in  substantially  its  present  form 
in  St  1873,  p.  662,  c.  141,  before  the  provi- 
sion for  taxation  upon  the  net  value  of  poli- 
cies, now  contained  in  section  24,  was  made 
by  St  1880,  p.  177,  c  227.  The  latter  stat- 
ute did  not  repeal  the  former  one,  and  both 
were  Included  in  Pub.  St  1882,  c.  13,  §§  25- 
31,  and  re-enacted  In  the  Revised  Laws.  The 
effect  of  the  Attorney  General's  contention 
would  be  to  i»x  all  companies,  foreign  and 
domestic,  under  section  24,  in  the  form  of  an 
excise  upon  the  net  value  of  ttielr  policies, 
at  such  a  rate  as  Is  deemed  proper  for  the 
franchises  which  they  enjoy.  But  if  a  tax 
is  imposed  on  Massachusetts  companies  by 
another  state  in  another  form,  namely,  upon 
their  premium  receipts,  the  companies  incor- 
I)orated  in  that  state,  doing  business  in  Mas- 
sachusetts, would  also  be  taxed  in  this  form 
at  tbe  same  rate  as  our  companies  are  taxed 
there,  whUe  no  other  foreign  companies  would 
pay  any  tax  of  this  kind  in  Massachusetts. 
This  would  be  very  unjust 

The  first  provision  in  Massachusetts  on 
this  subject  is  found  in  St.  1856,  p.  179,  c. 
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2S2,  i  47,  and  It  requires  "the  same  taxes, 
finea,  penalties,  deposits  and  obligations"  of 
foreign  companies  doing  business  in  Massa- 
chusetts as  are  imposed  on  Massachusetts 
companies  doing  business  in  the  other  state. 
This  law  was  continued  unchanged  In  Oen. 
St  1860,  c.  58,  I  70.  In  Pub.  St  1882,  c.  119, 
S  215,  the  language  is  "like  fines,  fees,  pen- 
alties deposits,  obligations  and  prohibitions 
(not  being  less  in  amount  than  those  required 
by  other  provisions  of  law  of  this  common- 
wealth in  similar  cases)  are  imposed,"  etc. 
All  these  provisions  are  Intended  to  be  recip- 
rocal, and  to  govern  the  subject  of  taxation  up- 
on companies  Incorporated  In  other  states, 
where  taxation  upon  premium  receipts  is  im- 
posed upon  Massachusetts  companies  to  an 
amount  greater  than  the  taxation  of  net  val- 
ues under  section  24.  The  practice  of  the 
Insurance  commissioner,  to  claim  the  tax  un- 
der section  28  only  when  the  amount  due 
under  that  section  exceeds  the  amount  due 
under  section  24,  and  to  claim  nothing  under 
section  21  if  taxation  is  imposed  under  sec- 
tion 28,  is  correct  The  two  sections  are  not 
cumulative. 

The  statute  of  New  Xork  which  Introduced 
the  taxation  under  section  28,  went  into  ef- 
fect October  1,  laoi,  and,  as  Interpreted  by 
the  Court  of  Appeals  of  that  state  in  Provi- 
dent Savings  Life  Assurance  Society  v.  Mil- 
ler, 179  N.  Y.  227,  71  N.  E.  930,  it  Imposes 
a  tax  of  1  per  cent,  upon  premiums  received 
during  the  calendar  year  1902,  on  all  con- 
tracts made  after  January  Ist  of  that  year. 
The  court  held  that  the  statute  did  not  In- 
clude premiums  paid  upon  pre-existing  poli- 
cies, and  that  the  time  was  to  be  re<^oned 
only  from  ine  beginning  of  the  calendar  year. 
The-  case  before  the  court  was  that  of  a  do- 
mestic company.  The  Attorney  General  of 
New  York  and  the  Comptroller  bold  that  the 
decision  is  applicable  to  foreign  companies, 
and  we  so  understand  it 

The  question  now  to  be  decided  is  whether 
our  taxation  under  section  28  shall  be  at  a 
rate  equivalent  to  1  per  cent  upon  all  premi- 
ums charged  or  received  upon  contracts  made 
in  this  commonwealth,  after  similar  taxatioii 
began  under  the  law  of  New  York,  or  1  per 
cent  upon  the  premiums  charged  or  received 
upon  such  contracts,  and  also  upon  pre-extst- 
tng  contracts. 

There  is  much  ground  for  contending,  for 


reasons  given  in  the  case  Just  cited,  that  the 
expression  "charged  or  received  upon  con- 
tracts made  In  this  commonwealth"  means 
charged  or  received  ui)ou  contracts  made  in 
this  commonwealth  only  while  "such  laws 
continue  in  force."  With  that  construction 
the  1  per  cent  would  be  computed  only  upon 
the  premiums  on  contracts  made  after  Janu- 
ary 1,  1902. 

We  think  it  very  plain  that  the  object  ot 
the  statute  is  to  make  the  rate  of  taxation 
under  this  section  no  more  burdensome  upon 
foreign  companies  here  than  the  like  rate  - 
upon  C(»npanie8  of  Massachusetts  doing  bust 
ness  in  the  foreign  state.  If  we  should  niopt 
the  contention  of  the  Attorney  General  that 
the  expression  "contracts  made  in  this  com- 
monwealth" means,  not  only  contracts  made 
after  the  foreign  law  took  effect,  but  also 
previously  existing  contracts,  we  should  be 
constrained  to  'hold  that  the  "rate  equal  to 
the  highest  rate  so  imposed"  in  the  foreign 
state  is  such  proportion  of  1  per  cent  as  the 
amount  of  premiums  diargcd  or  received  on 
account  of  the  new  contracts  beat's  to  the 
amount  charged  or  received  on  account  of  all 
contracts,  Including  those  previously  existing. 
In  that  way  we  should  reach  the  same  re- 
sult If  we  are  to  compute  the  tax  here  upon 
premiums  charged  and  received  from  all  con- 
tracts, we  should  compute  It  at  the  rate  im- 
posed under  the  rule  in  the  foreign  state,  ap- 
plying this  rule  with  a  modlflcation  of  the 
per  cent  named,  rendered  necessary  by  the 
application  of  it  to  premiums  from  all  con- 
tracts, niat  rule,  showing  the  rate  to  be 
put  upon  the  company,  would  give  us  a  frac- 
tional part  of  1  per  cent  determined  by  the 
proportion  stated  above.  As  applied  to  pre- 
miums charged  and  received  from  all  con- 
tracts, that  would  be  tbe  rate  Imposed  under 
the  rule  in  tbe  foreign  states. 

We  do  not  find  it  necessary  to  consider  tbe 
constitutional  objections  argued  by  the  peti- 
tioner, for  If  we  assume  the  statute  to  be 
constitutional.  Inasmuch  as  the  tax  under 
section  24  was  larger  than  could  be  assessed 
lawfully  under  section  28,  the  petitioner  ia 
entitled  ,to  recover  according  to  its  daim. 
Legislation  in  a  different  form,  bearing  upon 
tuis  subject  has  been  enacted  in  St  1907,  p. 
576,  t  90.  In  tbe  opinion  of  a  majority  of 
the  court  there  should  be  a 

Decree  for  tue.  petitioner. 
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PBOPi:.B  T.  McBRIDB. 

(Supreme  Court  of  Illinois.     April   23,   1008. 

Rehearlog  Denied  June  4,  1908.) 
1.  ConsTii DTioNAi.  Law— Vauditt  or  Stat- 

VTBS— PrBSUMFTIOHB. 
.  Tlie  court  In  considering  the  question  of  the 
constitutionality  of  an  act  must  bfgln  with  th" 
presumption  toat  it  ia  valid  f^d  resolve  all 
OouBts  "ansing  either  from  the  language  of  the 
Constitution  or  the  act  in  favor  of  the  act,  and 
must  BO  construe  it  as  to  uphold  its  validity 
where  that  can  reasonably  be  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  |  46.] 

8.  Sahs-Pebsors  Entitixd  to  Raibb  Con- 

btitutionai.  questions. 

Courts  will  not  entertain  objections  to  the 
constitutionality  of  an  act  unless  the  objection 
is  made  by  one  whose  rights  have  been  in  some 
way  affected,  and  one  not  affected  by  the  invalid 
provisions  of  an  act  is  not  entitled  to  raise  the 
constitutional  question  except  so  far  as  the  in- 
valid provisions  may  affect  the  validity  of  the 
act  as  a  whole. 

[Ed.  Note. — For  rases  in  point,  see  Cent.  Dig. 
VOL  10,  Constitutional  Law,  SS  3&-41.] 
8.  Statutes— TiTL«—CoN8TiT0TioNAi,  Pnovi- 

BI0N8. 

Under  Const,  art  4,  8  13,  providing  that  no 
act  shall  embrace  more  than  one  subject,  which 
riiall  be  expressed  in  the  title,  plurality  of  title 
is  not  an  objection  to  an  act  which  deals  with 
but  one  subject ;  and,  where  there  is  but  one  sub- 
ject in  the  act,  and  the  act  expresses  more  than 
one,  the  subject  expressed  in  the  title  and  not 
embraced  in  the  act  Is  regarded  as  surplusage. 

fEJd.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  JJ  117-120,  192.] 
4.  Same— "Subject." 

Con»t.  art.  4.  f  13,  providing  that  no  act 
shall  embrace  more  than  one  subject,  which  shall 
be  expressed  in  the  title,  prevents  the  joining  in 
one  act  of  incongruous  and  unrelated  matters, 
since  the  word  "subject"  is  not  synonymous 
with  the  word  "provision,"  and  is  not  directed 
against  the  title,  hut  the  act  itself;  and  any 
act  may  contain  many  provisions  for  the  ac- 
complishment of  the  legislative  purpose  provided 
they  legitimately  tend  to  effectuate  the  object 
of  the  act,  and,  where  all  the  provisions  relate 
to  one  subject'  indicated  in  the  titlp.  nnd  are 
parts  of  or  incident  to  it,  or  reasonably  con- 
nected with  it,  the  act  is  valid.    . 

[Ed.  Note. — For  ohrps  in  Doint.  see  Cent.  Dig. 
yoL  44,  Statutes,  {§  121-135,  192-194. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7.  pp.  670&-6710.] 

8.   SAME--PARTIAI:,  iRTAI-IDnT. 

l-nder  Const,  art.  4,  t  13,  providing  that  no 
act  shall  embrace  more  than  one  subject,  and, 
where  any  subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  the  title,  the 
act  shall  be  void  only  as  to  so  much  as  shall 
not  be  so  expressed,  only  the  provisioos  of  an 
act  not  embraced  in  the  title  are  unconstitntion- 
al,  nnless  such  provisions  are  so  connected  to- 
gether in  subject-matter,  meaning,  or  purpose 
that  it  cannot  be  presumed  that  the  Legislature 
would  have  adopted  the  other  provisions  of  the 
art  without  also  adopting  the  objectionable  pro- 
visions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44.  Statutes,  {  195.] 

8.  Same— Title  or  Act— StJirxciENCT. 

In  determining  whether  the  provision  of  an 
act  is  embraced  within  its  title,  a  liberal  con- 
■troction  must  be  given  to  Const  art  4,  S  13,  pro- 
viding that  no  act  shall  embrace  more  than  one 
•object,  which  shall  be  expressed  in  the  title, 
and,  nnless  the  act  contains  matters  hating  no 
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proper  connection  or  relation  to  the  titia,  it  will 
not  be  void  as  to  such  matters. 

[Eld.  Note.— For  caseii  in  point,  see  Cent  Dig. 
TOi.  44,  Statutes,  «  117-138.] 

7.  Same. 

The  title  of  Laws  1007,  p.  297,  entitled 
"An  act  to  provide  for  the  creation  by  popular 
vote  of  antisaloon  territory  in  which  the  sale 
of  intoxicating  liquor  and  the  licensing  of  such 
sale  shall  be  prohibited  and  for  the  abolition  by 
like  means  of  territory  so  created,"  is  suiGcient- 
Iv  broad  within  Const,  art.  4,  S  IS,  providing 
that  no  act  shall  embrace  more  than  one  sub- 
ject which  shall  be  expressed  in  the  title,  to  in- 
clude provisions  creating  the  offenses  of  perjury 
and  forgery  in  connection  with  the  filing  of  peti- 
tions required  by  the  act  for  the  liolding  of  an 
election  thereunder. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  »  158,  159,  188.] 

8.  Iktoxicatirq  Liquobs— Cbiuinai.  Pbose- 
CDTio  NB— Statutes- Co  nstbuotio  N . 

Though  Laws  1907,  p.  297,  providing  for 
the  creation  by  popular  vote  of  antisaloon  ter- 
ritory, declares  that  it  shall  not  be  necessary  to 
state  the  kind  of  liquor  sold  in  prosecutions  for 
violations  of  the  act  nor  the  name  of  any  per- 
son to  whom  it  was  sold,  any  prosecution  under 
the  act  is  for  selling  intoxicating  liquors,  and 
the  prosecution  must  allege  suck  a  sale. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {8  230-233,  258- 
262.] 

ft.  Cbiuinai.  Law  —  Affeai.— Questions  Bb- 

•     VIEWABLE. 

Where,  on  a  trial  for  selling  liquor  within 
antisaloon  territory,  in  violation  of  Laws  1907, 
p.  297,  accused  was  charged  with  selling  intoxi- 
cating liquor,  and  the  evidence  showed  that  he 
sold  whiaky,  and  the  prosecution  did  not  show 
that  he  possessed  a  United  States  revenue  stamp, 
he  could  not  nrge  the  invalidity  of  the  provision 
of  the  act  declaring  that  proof  of  the  issuance 
of  an  internal  revenue  special  stamp  shall  be 
prima  facie  evidence  of  the  sale  of  intoxicating 
liquor  by  the  person  to  whom  it  is  issued,  etc 

10.  Indictment  and  iNFOBMATiDit  —  CoNsn- 

TUTIONAI,     PBOVISIONa— iNTOXIOATINa     LWJ- 

U08S— Pbosecutionb. 

The  provision  of  Laws  1907,  p.  297,  provid- 
ing for  the  creation  by  popular  vote  of  antisa- 
loon territory,  that  it  shall  not  be  necessary  in 
prosecutions  for  the  sale  of  liquor  in  antisaloon 
territory  to  state  the  kind  of  liquor  sold,  nor 
the  name'  of  the  person  to  whom  it  was  sold,  is 
substantially  the  same  as  the  provision  contain- 
ed in  Dramshop  Act  i  14,  and  is  not  in  conflict 
with  Const,  art.  2,  |  9,  declaring  that  in  all 
criminal  prosecutions  accused  shall  have  the 
right  to  demand  the  nature  and  cause  of  the  ac- 
cusation made  against  him. 

11.  Cbtminal  Law— EJvidewcb— Prima  Faoib 
Effect  of  Evidence  —  Statutory  Pbovi- 
BiONs— "Pbima  Facie  Evidence." 

Under  the  rule  that  the  Legislature  ma^ 
prescribe  that  a  fact  shall  be  prima  facie  evi- 
dence of  a  certain  other  fact,  where  it  has  a 
tendency  to  prove  the  other  fact,  the  provision 
of  Laws  1907,  p.  297,  providing  for  the  creation 
by  popular  vote  of  antisaloon  territory,  that 
proof  of  the  issuance  of  an  internal  revenue 
stamp  shall  be  prima  facie  evidence  of  the  sale 
of  intoxicating  liquor  by  the  person  to  whom  it 
is  issued,  etc.,  is  not  invalid  as  overturning  tha 
doctrine  of  reasonable  doubt  in  criminal  cases; 
the  term  "prima  facie  evidence"  implying  evi- 
dence which  may  l>e  rebutted  and  overcome,  and 
.the  provision  merely  establishing  a  rule  of  evi- 
dence. 

[Ed.  Note.— For  other  defioitions,  see  Words 
and  Flirases,  toL  6,  pp.  8549-5560;  vol.  8^  p. 
7762.] 
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12.    STATUTBa— PABTIAL    IWVALIDITT— EFFECT. 

The  question  whether  Laws  1907,  p.  297, 
providing  for  the  creation  by  popular  vote  of 
antisaloon  territory,  is  valid  so  far  aa  it  pre- 
scribes the  notice  to  be  given  for  an  election 
under  the  act,  does  not  affect  the  validity  of  the 
whole  act,  and  does  not  arise  on  writ  of  error 
to  review  a  conviction  of  one  for  selling  intox- 
icating liquors  in  antisaloon  territory. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  §§  58-66,  193.] 

IS.  Intoxicating  Li<)uobs  —  Local  Option 

DiSTBiCTS— Statutes— Vauditt. 

Laws  1907,  p.  297,  providing  for  the  crea- 
tion by  popular  vote  of  antisaloon  territory,  is 
not  unconstitutional  because  it  provides  that 
during  the  time  any  territory  is  antisaloon  ter- 
ritory the  operation  of  ordinances  relating  to 
sales  of  liquor  and  dramshop  licenses  therein 
shall  be  suspended  so  far  as  inconsistent  with 
the  act. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  29,  Intoxicating  Liquors,  {  16.] 

14.  Constitutionai.   Law    —    Validitt    of 
STATnTKS- Judicial  Questions. 

The  court  in  determining  the  validity  of  an 
act  is  not  concerned  with  the  wisdom  or  policy 
of  the  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §  131.] 

15.  MUNIOIPAI,    GOBPOBATIONB  —  LEGIBLATITB 

Control. 

Municipal  corporations  are  creatures  of  the 
Legislature,  and  their  powers  and  privileges 
may  be  changed,  modified,  or  taken  away  at  any 
time  by  general  law. 

[Ed.  Note.— For  cases  in  ^int,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  gj  156,  182.] 

16.  Statutes— Title— SuFnciKNCT. 

The  title  of  Laws  1901,  p.  297,  entitled 
"An  act  to  provide  for  the  creation  by  popular 
vote  of  antisaloon  territory  within  which  the 
sale  of  intoxicating  liquor  and  the  licensing  of 
such  sale  shall  be  prohibited,"  etc,  embraces  the 
provisions  affecting  chan^  in  the  charters  of 
municipalities  and  authorizing  voters  outside  of 
municipal  limits  to  vote  at  elections  under  the 
act. 

17.  Same— Pabtial  Invalidity— Effect. 
The  provision  of  Laws  1907,  p.  297,  pro- 
viding for  the  creation  of  antisaloon  territory, 
for  the  return  of  the  unearned  portion  of  license 
fees  on  the  creation  of  antisaloon  territory,  if 
void,  does  not  affect  the  remainder  of  the  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  S|  58-66,  195.] 

18.  Municipal  Cobpobations  —  Municipal 
Indebtedness— Statutes. 

The  provision  in  Laws  1907,  p.  297,  provid- 
ing for  the  creation  by  popular  vote  of  antisa- 
loon territory,  which  requires  the  return  of  un- 
earned license  fees  on  the  creation  of  antisaloon 
territory,  simply  provides  that  money  in  the 
treasury  of  a  munici{}ality  for  which  the  person 
who  deposited  it  received  no  benefit  shall  .be  re- 
funded, and  is  not  invalid  as  compelling  a  mu- 
nicipality to  incur  a  debt  which  is  beyond  the 
power  of  the  Legislature. 

19.  Same. 

The  constitutional  limitation  of  municipal 
indebtedness  does  not  apply  where  a  municipality 
has  received  money  for  licenses  which  it  ought 
to  refund,  and  the  provision  in  Laws  1907,  p. 
297,  for  the  return  of  the  unearned  portion  of 
license  fees  on  the  creation  by  popular  vote  of 
antisaloon  territory,  is  not  affected  by  the  con- 
stitutional limitation. 

20.  Intoxicating  Liquobs  —  Local  Option 
Tebbitoet— Statutes— Validitt. 

Laws  1907,  p.  297,  providing  for  the  crea- 
tion by  popular  vote  of  antisaloon  territory,  is 
not  nnconstitutional  because  of  the  definitions 
it  fives  to  words  and  phrases,  and  because  it 


defines  intoxicating  liquors  as  liquors  Including 
distilled,  spirftaoos,  vinous,  fermented,  and  malt 
liquors.        . 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  29,  Intoxicating  Liquors,  §§  15,  16;  voL  10, 
Constitutional  Law,  §  50. 

For  other  definitions,  see  Words  and  ■Phrases, 
vol.  4,  pp.  3736,  3746;  vol.  8,  p.  7692.]     • 
2L  Statutes— Title— Sufficiency. 

The  title  of  Laws  1907^  p.  297,  entitled  an 
act  to  provide  for  the  creation  by  popular  vote 
of  antisaloon  territory  within  which  the  sale  of 
Intoxicating  liquor  and  the  licensing  of  such 
sale  shall  be  prohibited,  etc.,  embraces  provi- 
sions regulating  the  sale  of  Intoxicating  liquors 
by  druggists  in  antisaloon  territory. 
22.  Intoxicating  Liquors  —  Local  Oftior 

Terbitoby— Statutes— Validity. 

Laws  1907,  p.  297,  providing  for  the  crea- 
tion by_  popular  vote  of  antisaloon  territory  with- 
in which  the  sale  of  intoxicating  liquor  shall 
be  prohibited,  is  not  invalid  as  giving  persons 
residing  outside  of  a  municipality  the  right  to 
determine  the  use  of  money  in  the  municipality, 
since  the  voters  of  a  community  simply  deter- 
mine whether  the  territory  shall  or  shall  not  be 
antisaloon  territory,  without  de'termining  wheth- 
er a  liquor  license  fee  shall  be  refunded  or  not 
28.  Statotes-Titlb— Sufficiency. 

The  title  of  Laws  1907,  p.  297,  entitled  "An 
act  to  provide  for  the  creation  by  popular  vote 
of  antisaloon  territory  within  which  the  sale  of 
intoxicating  liquor  shall  be  prohibited  and  for 
the  abolition  by  like  means  of  territory  so  cre- 
ated," is  not  misleading  and  deceptive,  and  is  not 
open  to  the  objection  that  it  apparently  provides 
for  abolishing  antisaloon  territory  by  the  same 
means  by  which  the  territory  was  created, 
while,  in  fact,  on  account  of  changes  in  pre- 
cincts or  districts,  the  voters  can  never  again 
vote  on  the  question,  since  no  change  of  bounda- 
ries can  be  made  so  as  to  prevent  the  submis- 
sion of  the  question  a^ain  to  the  voters  of  par- 
ticular territory,  and  is  not  open  to  the  objec- 
tion that  it  uses  the  words  "popular  vote"  in  the 
title,  while  the  act  provides  that  a  majority  of 
the  legal  voters  votmg  on  the  proposition  shall 
govern. 

24.  Intoxicating  Liquobs  —  LocAi,  Ofxior 
Teeeitoby— Elections— Ballots. 

The  form  of  ballot  provided  by  Laws  1907, 
p.-  297,  providing  for  the  creation  by  popular 
vote  of  antisaloon  territory  for  the  electioga 
held  under  the  act  is  not  misleading,  though 
one  voting  "no"  votes  in  favor  of  saloons,  and 
one  voting  "yes"  votes   against  saloons. 

25.  Statutes— Adoption— Amendment. 
Laws  1907,  p.  297,  providing  for  the  crea- 
tion of  antisaloon  territory,  is  not  in  conflict 
with  Const  art.  4,  §  13,  providing  that  laws 
shall  not  be  revived  or  amended  by  reference  to 
the  title  only,  because  It  adopts  the  law  as  to 
other  elections,  together  with  special  regulations 
for  elections  under  the  act,  and  because  it  adds 
conditions  to  existing^  laws  under  which  drug- 
gists may  make  sales  in  antisaloon  territory. 

lEd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  44,  Statutes,  g  205.] 

26.  Coumebce  —  Statutes  —Covstuvaiion— 
Validity. 

Laws  1907,  p.  297,  providing  for  the  crea- 
tion of  antisaloon  territory,  and  prohibiting  the 
taking  of  orders  or  the  making  of  agreements  in 
antisalooa  territory  for  the  sale  or  delivery  of 
intoxicating  liquors,  does  not  violate  the  inter- 
state commerce  clause  of  the  federal  Constitu- 
tion, since  the  act  does  not  control  the  importa- 
tion of  liquor  from  other  states. 

27.  Statutes — Genebal  Laws- Local  Laws. 
The  question  whether  a  general  law  can  be 

made  applicable  in  any  case  other  than  those 
enumerated  in  the  Constitution,  which  prohibits 
special  laws  in  enumerated  cases,  and  in  all  oth- 
er cases  where  a  general  law  can  be  made  ap- 


Digitized  by 


Google 


IlL) 


PBOPLB  T.  IfoBBIDB. 


86T 


plieable,  is  for  the  L^glslatare,  and  not  for  the 
courts,  and  the  decision  of  the  Legislature 
whether  a  general  law  can  be  made  applicable 
in  a  case  not  falling  within  the  enumerated 
cases  is  concIusivA 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §{  67-76.] 

28.  CJoNSTTitrrioNAi,  Law— I/eoisi^tivb  Fow- 
BB— Deleqatmn. 

While  legislative  functions  must  be  exercis- 
ed by  the  Legislature  alone,  and  cannot  be  dele- 
gated to  any  other  ];>er8on  or  body,  the  Legisla- 
ture may  pass  a  law,  the  operation  of  which 
depends  on  the  happening  of  a  contingency  or 
future  event,  and  such  contingency  may  be  an 
afflrmatire  vote  of  the  people  to  be  affected 
by  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  )0,  Constitutional  Law,  §  116.] 

29.  Samz. 

Laws  1907,  p.  297,  providing  for  the  crea- 
tion by  popular  vote  of  antisaloon  territory 
within  which  the  sale  of  intoxicating  liquors 
sIiBll  l>e  prohibited,  is  complete,  and  requires 
nothing  to  perfect  it  except  the  decision  of  the 
electors  that  it  shall  be  operative  within  a  cer- 
tain district,  and  is  valid. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  10,  Constitutional  Law,  {  116] 

30.  Samb— BquAL  Pbotbctior  of  the  Laws. 
The  offense  of  selling  liquor  in  antisaloon 

territory  in  violation  of  liaws  1907,  p.  297,  pro- 
viding for  the  creation  of  antisaloon  territory 
within  which  the  sale  of  Intoxicating  liqnor 
■liall  I>e  prohibited,  is  not  identical  to  the  offense 
in  the  dramshop  act,  prohibiting  the  sale  in  less 
quantity  than  one  gallon  or  in  any  quantity  to 
be  drank  on  the  premises,  and  therefore  Laws 
1907  may  impose  a  different  pnnislunent  for 
the  offense,  and,  wiien  it  does  so,  it  does  not 
deny  to  a  person  the  equal  protection  of  the 
laws  in  violation  of  the  fourteenth  amendment 
to  the  federal  Constitution,  though  one  charged 
with  violating  the  law  may  take  a  change  of 
venue  to  a  township  where  the  law  is  not  in 
force,  since  the  change  would  not  affect  the  de- 
gree of  punishment. 

31.  Irtoxicatino  Liquobs— Licenses— Na- 
TiTSE  OF  License. 

Licenses  to  sell  intoxicating  liquor  are  not 
contracts,  and  create  no  vested  rights,  and  the 
law  may  end  a  license,  though  paid  for,  and 
deprive  the  holder  of  the  license  of  the  right  to 
continue  the  use  of  his  bar  fixtures  for  the  sale 
of  liquor,  though  he  cannot  put  them  to  other 
uses. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  §{  113-119.] 

Error  to  Randolph  County  Court;  S. 
LoTPjoy  Taylor,  Judge. 

John  W.  McBride  was  convicted  of  selling 
Intoxicating  liquor  in  antisaloon  territory, 
and  he  brings  error.    Afflrmed. 

H.  Clay  Horner,  James  M.  Graliam,  Rufns 
M.  Potts,  and  Alfred  Adams,  for  plaintiff  in 
error.  W.  H.  Stead,  Atty.  Gen.,  and  Joseph 
B.  Simpson,  State's  Atty.  (Ernest  A.  Scbro- 
gln.  Church  &  McMurdy,  and  Joel  C.  Fitch, 
of  counsel),  for  defendant   In  error. 

CARTWKIGHT,  J.  John  W.  McBrlde, 
plaintiff  in  error,  obtained  a  license  from  the 
village  of  CoulterriUe,  In  Randolph  county, 
to  keep  a  dramshop  and  sell  intoxicating  liq- 
uors therein  from  April  30,  1907,  to  May  1, 
190&  An  election  was  held  in  Coultervllle 
precinct,  which  included  the  village  of  Couit- 
errllle,  on  November  5,  1907,  under  the  pro- 


visions of  an  act  entitled  "An  act  to  provide 
for  the  creation  by  popular  vote  of  antisa- 
loon territory  within  which  the  sale  of  intoxi- 
cating liquor  and  the  licensing  of  such  sale 
shall  be  prohibited  and  for  the  abolition  by 
like  means  of  territory  so  created,"  in  force 
July  1,  1907.  Laws  1907,  p.  297.  The  rote 
was  in  favor  of  making  the  precinct  antisa- 
loon territory,  and  the  result  of  the  election 
was  duly  declared.  On  December  7,  1907,  the 
state's  attorney  filed  In  the  county  court  an 
information  containing  two  coimts,  charging 
plaintiff  In  error  with  selling  Intoxicating 
liquor  within  said  precinct.  Plaintiff  In  er- 
ror demurred  to  the  information,  and  moved 
to  quash  it  on  the  ground  that  said  act  was 
in  conflict  with  the  Constitution,  and  there- 
fore null  and  void,  and  In  the  motion  25 
specifications  were  made.  The  court  denied 
the  motion,  and  the  defendant  having  waiv- 
ed a  Jury,  there  was  a  trial  by  the  court. 
It  was  proved  that  the  plaintiff  In  error,  on 
December  6,  1907,  opened  his  dramshop  and 
sold  a  glass  of  whisky,  which  was  drank 
there  by  the  purchaser.  Plaintiff  in  error 
offered  In  evidence  an  ordinance  of  the  vil- 
lage of  Coultervllle  providing  for  the  issu- 
ing of  licenses  to  keep  dramshops,  and  his 
license  issued  under  the  ordinance,  and  also 
an  internal  revenue  receipt,  called  a  United 
States  stamp  for  special  tax.  Be  testified 
that  at  the  time  the  glass  of  whisky  was 
sold  the  unearned  portion  of  his  license  fee 
had  not  been  repaid  or  tendered  to  him  by 
the  board  of  trustees  of  the  village;  that 
the  village  of  Coultervllle  contains  about 
200  acres,  and  Is  included  in  the  precinct  of 
Coultervllle,  which  embraces  2V&  townships. 
He  was  found  guilty  by  the  court,  and  fined 
$50.  The  validity  of  said  act  was  the  matter 
In  dispute,  and  a  writ  of  error  was  sued  out 
from  this  court  to  bring  the  record  here  for 
review. 

The  sole  question  to  be  determined  is 
whether  the  act  under  which  plaintiff  In  er- 
ror was  prosecuted  Is  in  conflict  with  pro- 
visions of  the  Constitution,  and  is  thereby 
rendered  null  and  void.  The  assignment  of 
errors  upon  the  record  Includes  25  grounds 
upon  which  It  Is  alleged  that  the  act  violates 
the  Constitution,  and  the  argument  in  sup- 
port of  the  assignment  of  errors  contains 
11  main  subdivisions,  under  which  there 
are  very  numerous  subheadings  or  specifica- 
tions, covering  all  the  gradations  from  Im- 
portant to  insignificant,  and  from  serious 
and  substantial  to  shadowy  and  tenuous.  If 
It  should  appear  that  some  of  them  scarcely 
deserve  a  place  in  an  opinion  of  this  court, 
the  fact  that  they  are  mentioned  and  dis- 
cussed results  from  an  effort  to  cover.  In 
some  form,  every  question  that  Is  raised  by 
the  learned  counsel  for  plaintiff  In  error. 

The  rule  of  law  Is  that  an  Investigation 
like  this,  concerning  the  constitutionality  of 
an  act  of  the  Legislature,  begins  with  the 
presumption  that  the  act  is  valid.  All  doubts 
or  imcertalnties  arising  either  from  the  Ian- 
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gnaga  of  the  Constitution  or  the  act  must  be 
resolved  in  favor  of  the  validity  of  the  act, 
and  the  court  will  only  assume  to  declare  it 
void  tn  case  of  a  clear  conflict  with  the  Con- 
stitution. The  duty  of  the  court  Is  to  so  con- 
strue acts  of  the  Legislature  as  to  uphold 
their  constitutionality  and  validity  if  it  can 
reasonably  be  done,  and,  if  their  construc- 
tion is  doubtful,  the  doubt  will  be  resolved 
in  favor  of  the  law.  People  ex  rel.  v. 
Thompson,  155  111.  451,  40  N.  E.  307 ;  People 
V.  Hutchinson,  172  111.  486,  50  N.  E.  599,  40 
L.  R.  A.  770 ;  City  of  Chicago  v.  Manhattan 
Cement  Works,  178  111.  372,  63  N.  E.  68,  45 
U  R.  A.  848,  69  Am.  St.  Rep.  321 ;  Arms  v. 
Ayer,  192  111.  601,  61  N.  B.  851,  68  L.  R.  A. 
277.  85  Am.  St  Rep.  857. 

Most  of  the  objections  of  this  act  relate  to 
matters  which  did  not  arise  upon  the  trial 
of  plaintiff  in  error,  and  concern  alleged 
rights  of  which  he  was  not  deprived  In  any 
manner.  Among  those  questions  are  the 
propositions  that  the  act  creates  new  crimi- 
nal offenses  of  forgery  and  perjury;  that  it 
changes  the  quantum  of  evidence  necessary, 
to  convict,  by  making  a  United  States  spe- 
cial tax  stamp  prima  facie  evidence ;  that  it 
regulates  sales  by  druggists;  that  it  con- 
flicts with  the  commerce  clause  of  the  federal 
Constitution;  and  that  It  creates  debts  of 
municipalities  without  their  consent  Plain- 
tiff in  error  was  not  prosecuted  for  perjury 
or  forgery.  The  tax  stamp  or  receipt  was  not 
offered  in  evidence  against  him.  He  did  not 
sell  as  a  druggist  and  was  not  engaged  in 
interstate  commerce.  Counsel  dispute  the 
validity  of  various  other  provisions  by  which 
plaintiff  in  error  was  not  Injuriously  affect- 
ed, unless  such  provisions  are  void,  and  their 
inralldity  renders  the  whole  act  void. 
Courts  do  not  entertain  objections  to  the 
constitutionality  of  an  art,  unless  the  objec- 
tion is  made  by  one  whose  rights  have  been 
in  some  way  affected,  and  the  plaintiff  In  er- 
ror is  only  entitled  to  a  consideration  of 
most  of  the  questions  raised  by  his  counsel 
so  far  as  they  may  affect  the  validity  of  the 
act  as  a  whole. 

Following  the  course  of  the  argument  of 
counsel  for  the  plaintiff  in  error,  the  first 
proposition  met  with  is  that  the  act  and  the 
title  embrace  more  than  one  subject.  In  vio- 
lation of  the  provision  of  sertion  13  of  arti- 
cle 4  of  the  Constitution  that:  "No  act 
hereafter  passed  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in 
the  title.  But  if  any  subject  shall  be  embrac- 
ed In  an  act  which  shall  not  be  expressed  in 
the  title,  such  act  shall  be  void  only  as  to 
so  much  thereof  as  shall  not  be  so  express- 
ed." Counsel  say  that  bringing  antlsaloon 
territory  into  existence  and  wiping  it  out  of 
existence  are  ideas  as  wide  apart  as  the 
poles,  and  that  the  title  covers  these  oppo- 
site ideas.  The  objection  would  properly  be 
made  to  the  body  of  the  act,  and  hot  to  the 
title.  Plurality  of  title  is  not  an  objertlon 
to  an  act  which  deals  with  but  one  subject 


If  there  is  but  one  subject  in  the  act,  and 
the  title  expresses  more  than  one,  the  sub- 
ject expressed  In  the  title  and  not  embraced 
in  the  act  would  be  regarded  as  surplusage. 
If  the  subject  is  not  expressed  in  the  title, 
or  if  the  act  embraces  more  than  one  sub- 
ject, the  act  will  be  void,  and  in  this  act 
the  creation  and  abolition  of  antlsaloon  ter- 
ritory is  expressed  in  the  title  and  covered 
by  the  body.  In  deciding  the  question  wheth- 
er the  art  embraces  more  than  one  subject, 
we  are  to  be  governed  by  certain  well-estab- 
lished rules.  The  only  purjjKMe  of  the  provi- 
sion of  the  Constitution  Is  to  prevent  the 
joining  in  one  act  of  incongruous  and  unre- 
lated matters,  and  the  word  "subject"  is  not 
synonymous  with  "provision."  Any  number 
of  provisions  may  be  contained  in  an  act, 
however  diverse  they  may  be,  so  long  as 
they  are  not  inconsistent  with  or  foreign  to 
the  general  subject,  and  may  be  considered 
In  furtherance  of  such  subjert.  The  require- 
ment that  an  act  shall  embrace  but  one  sub- 
ject is  not  Intended  to  hamper  the  Legisla- 
ture or  embarrass  honest  legislation,  hot  it 
Is  Intended  to  prevent  incorporating  in  an 
act  matters  not  related  to  the  subject  of 
legislation  and  of  which  the  title  gives  no 
bint  An  act  may  contain  many  provisions 
and  details  for  thjs  accomplishment  of  the 
legislative  purpose,  and,  if  they  legitimately 
tend  to  effectuate  that  object,  the  act  is  not 
contrary  to  the  constitutional  provision. 
Town  of  Manchester  v.  People,  178  111.  283, 
52  N.  E.  964;  Meul  v.  People,  198  111.  258. 
04  N.  E.  1106.  The  consUtutlonal  prohibi- 
tion against  more  than  one  subject,  not  be- 
ing directed  against  the  title,  but  against 
the  act  itself,  the  question  now  being  con- 
sidered is  to  be  determined  by  the  body  of 
the  art,  and  there  is  In  the  act  but  one  gen- 
eral subject  That  subjert  Is  the  determi- 
nation by  the  legal  voters  of  a  certain  dis- 
trict whether  the  sale  of  intoxicating  liquors 
shall  be  prohibited  therein.  The  art  merely 
enables  particular  communities  to  deter- 
mine by  popular  vote  whether  sales  of  liq- 
uor may  be  licensed  or  not  and.  If  certain 
territory  is  made  antlsaloon  territory,  the 
act  also  prescribes  methods  for  restoring  it 
to  its  former  condition,  so  that  the  question 
of  license  shall  be  left  to  municipal  author- 
ities. 

It  is  next  claimed  that  the  provlston  in 
question  Is  violated  by  the  creation  of  two 
new  criminal  offenses  of  which  the  title 
gives  no  hint,  and  which,  aside  from  the 
act  would  not  be  crimes.  Section  4  of 
the  act  provides  for  filing  a  petition,  with 
a  verified  statement  that  the  signatures 
are  genuine  and  covering  other  matters  re- 
lating to  the  petitioners,  and  It  provides  that 
whoever,  in  making  the  sworn  statement 
shall  knowingly,  willfully,  and  corruptly 
swear  fdlsely,  shall  be  deemed  guilty  of  per- 
jury, and  whoever  forges  the  signature  of 
any  person  upon  any  petition  or  statement 
provided  for  in  the  act  shall  be  deemed  gnlltjr 
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of  forgery.  These  are  two  of  the  objections 
which  do  not  concern  the  plaintiff  In  error, 
unless  their  Invalidity  would  affect  the  whole 
act ;  and  the  rule  iB  that,  If  an  act  embraces 
some  matter  not  expressed  in  the  title.  It 
Is  unconstitutional  and  void  only  as  to  that 
part,  unless  the  provisions  are  so  connected 
together  In  subject-matter,  meaning,  or  pur- 
pose .that  It  cannot  be  presumed  that  the 
Legislature  would  have  passed  or  the  people 
have  voted  for,  the  one  without  the  other. 
The  constitutional  provision. is  that,  If  any 
subject  shall  be  embraced  In  an  act  which 
shall  not  be  expressed  In  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as 
shall  not  l)e  so  expressed.  If  the  title  of  an 
act  fairly  Indicates  the  general  subject,  and 
rensonably  covers  all  the  provisions  of  the  act, 
and  la  not  calculated  to  mislead  tlie  Legis- 
lature or  the  people,  It  is  a  sufficient  compli- 
ance with  the  constitutional  requirement 
The  generality  or  comprehensiveness  of  the 
title  Is  no  objection,  provided  the  title  is  not 
misleading  or  deceptive  and  fairly  directs 
the  mind  to  the  subject  legislated  upon.  It 
Is  not  required  tliat  the  title  should  I>e  either 
an  abstract,  a  synopsis,  or  an  Index  of  the 
contents  of  the  act.  If  such  were  the  case, 
the  title  would  have  to  be  as  comprehensive 
as  the  act  Itself,  and  that  is  not  the  object 
of  the  Constitution.  In.  determining  whether 
a  provision  Is  embraced  within  the  title  of 
an  act,  a  lll)eral  construction  Is  to  be  given 
to  the  Constitution,  and,  unless  the  act  con- 
tains, matters  having  no  proper  connection  or 
relation  to  the  title,  it  will  not  be  void  as 
to  such  matters.  The  Constitution  Is  obeyed 
If  all  the  provisions  relate  to  one  sub.1ect 
indicated  In  the  title,  and  'are  parts  of  It. 
or'  Incident  to  it,  or  reasonably  connected 
with  It  Burke  v.  Monroe  County,  77  111.  610; 
People  v.  Nelson,  133  111.  565.  27  N.  E.  217; 
Ritchie  v.  People,  155  111.  98,  40  N.  E.  454, 
29  L.  R.  A.  79,  46  Am.  St  Rep.  315;  Hud- 
nall  V.  Ham,  172  ni.  76,  49  N.  B.  985. 

It  is  contended  that  there  is  some  differ- 
ence In  the  rule  between  an  act  which  Is 
submitted  to  popular  vote  and  one  which  be- 
comes operative  without  such  a  vote,  hut 
we  can  see  no  reason  or  foundation  for  such 
a  distinction.  Presumably  the  same  motive 
which  Influenced  the  legislator  in  voting  for 
the  act  would  Influence  the  elector  In  voting 
for  It,  and  a  title  which  would  direct  the 
mind  of  a  legislator  to  the  general  subject 
of  an  act  would  also*  fairly  direct  the  mind 
of  the  voter  to  the  same  subject  The  rules 
stated  lead  to  the  conclusion  that  the  act  Is 
not  void  nor  the  title  defective  by  reason  of 
tlie  provisions  respecting  perjury  and  for- 
gery. The  sworn  statement  provided  by  the 
act  is  a  part  of  the  machinery  for  carrying 
Into  effect  the  object  of  the  act  snd  the  peti- 
tion is  declared  to  be  a  public  document.  It 
is  a  matter  where  the  law  requires  an  oath, 
but  whether  a  false  oath  would  be  perjury 
without  this  act  or  not  the  •provlslori  Is 
only  a  proper  and  legitimate  safeguard  of 


the  election.  In  election  laws  generally  It  Is 
usual,  and  has  never  been  regarded  as  II- 
l^al,  to  prescribe  regulations  and  safeguards 
of  the  election,  and  to  Inflict  severe  punish- 
ments for  false  oaths,  changing  ballots,  prac- 
ticing fraud  npon  electors,  or  doing  other 
things  destructive  of  the  object  of  the  act 
It  is  urged  that  to  declare  the  forgery  a 
criminal  offense  is  to  Introduce  a  new  crime, 
for  the  reason  that  the  act  does  not  Include 
the  Intent  to  defraud  or  deceive.  The  an- 
swer Is  that  the  term  Itself  onbraces  a  fraud- 
ulent intent  It  Includes  the  making  of  a 
false  written  instrument  fOE  the  purpose  of 
fraud  and  deceit  But,  if  the  act  does  create 
a  new  offense,  the  provision  is  within  the 
general  purpose  of  the  act  The  Legislature 
and  the  people  who  adopt  the  act  would 
naturally  expect  to  find  in  the  body  of  an 
act  providing  for  an  election  the  punishment 
of  offenses  .such  as  are  customarily  included- 
In  election  laws. 

Counsel  rely  upon  the  decision  in  the  caae 
of  Milne  V.  People,  224  111.  125,  79  N.  Bl  631,^ 
as  sustaining  their  position,  but  they  mis- 
apprehend the  nature  of  that  decision.  The 
title  of  the  act  then  considered  Included 
only  the  punishment  of  crimes  against  chil- 
dren, and  therefore  Indicated  nothing  exc^t 
the  punishment  of  existing  crimes  if  com- 
mitted against  children;,  but  in  the  body  ot 
the  act  the  Legislature  attempted  to  ere-' 
ate  a  new  and  hitherto  unknown  felony  of 
which  the  title  gave  no  hint 

The  next  specification  Is  that  this  act  chan- 
ges the  well-established  fundamental  rule  as 
to  thie  burden  of  proof  and  quantum  of  evi- 
dence necessary  to  a  conviction  In  a  criminal' 
case.  The  act  provides  that  it  shall  not  be 
necessary  to  state  the  kind  of  liquor  sold,: 
nor  the  name  of  any  person  to  whom  it  was 
sold,  and  counsel  say  that  it  does  not  require 
a  statement  that  the  liquor  was  intoxicating. 
In  that  conclusion  they  are  clearly  wrong. 
Any  prosecotion  under  the  act  would  be  for 
selling  intoxicating  liquor,  and  It  would  be 
necessary  to  allege  such  a  sale.  Under  the 
same  head  objection  la  made  to  the  provision 
that  the  Issuance  of  an  Internal  revenue  spe- 
cial stamp  or  receipt  by  the  United  States 
shall  be  prima  facie  evidence  of  the  sale  of  in* 
toxicating  liquor  t>y  the  person  to  whom  It  Is 
Issued  at  his  place  of  business  where  the 
stamp  or  receipt  Is  posted.  The  act  provides 
that  intoxicating  liquors  shall  include  all 
distilled,  spirituous,  vinous,  fermented,  and 
malt  liquors,  and  It  permits  a  ctiarge  of  sell- 
ing Intoxicating  liquor  without  specifying  the 
kind.  The  plaintiff  in  error  was  charged  in 
the  declaration  with  selling  intoxicating  liq- 
uor, and  it  was  proved  that  be  sold  whiskey, 
BO  that  his  rights  were  not  affected  in  any 
way  by  the  provision,  and  the  stamp  or  re- 
ceipt was  not  offered  in  evidence  against  him. 
He  offered  it  in  evidence  himself.  He  raised 
no  question  at  the  trial  concerning  the  infor- 
mation on  the  ground  that  It  did  not  specify 
the  kind  of  liquor  sold.    In  anotiier  part  of 
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tbe  argument,  wbere  his  counsel  recur  to  the 
same  provision,  and  object  to  it  as  In  con- 
travention of  section  9  of  article  2  of  the  Con- 
stitution as  not  Informing  the  accused  of  the 
nature  of  the  charge  against  him,  they  con- 
cede that,  if  the  provision  is  invalid,  it  would 
not  l>e  fatal  to  the  whole  act.  The  provision 
is  8ut>stantlally  the  same  as  the  one  contain- 
ed in  section  14  of  the  dramshop  act,  which 
has  stood  the  test  for  a  great  many  years. 
The  provision  was  sustained  in  Cannady  t. 
People.  17  111.  158,  Myers  v.  People,  67  IlL 
603,  and  other  cases.  The  provision  respect- 
ing the  stamp  or  receipt  has  no  tendency  to 
overturn  the  doctrine  of  reasonable  doubt 
In  criminal  cases.  The  term  "prima  facie 
evideQce"  implies  evidence  which  may  be 
rebutted  and  overcome,  and  the  provision  in 
question  merely  establishes  a  rule  of  evi- 
dence. The  Legislature  may  prescribe  that 
a  fact  shall  be  prima  facie  evidence  of  a  cer- 
tain other  fact  if  it  has  a  tendency  to  prove 
such  other  fact.  The  fact  upon  which  the 
presumption  is  to  rest  must  have  some  fair 
relation  to,  or  some  natural  connection  wltli, 
the  fact  to  be  proved,  and  the  existence  of 
the  established  fact  must  reasonably  tend  to 
raise  an  Inference  of  the  main  fact  The  ac- 
cused must  also  have  a  fair  chance  to  make 
bis  defense,  and  to  submit  the  case  to  a  Jury 
upon  all  the  evidence,  which  must  establish 
his  guilt  beyond  a  reasonable  doubt  Mea- 
dowcroft  V.  People,  163  IlL  66,  45  N.  B.  803, 
36  L.  R.  A.  176,  54  Am.  St  Rep.  447.  Tbe 
issuance  of  an  internal  revenue  special  stamp 
OT  receipt  to  a  person  engaged  In  business 
and  the  posting  of  the  same  in  bis  place 
of  business  tend  to  prove  that  such  person 
is  engaged  in  the  sale  of  intoxicating  llqnor 
at  that  place.  Prima  facie  it  Is  Issued  to 
enable  tbe  holder  to  engage  in  the  business 
of  selling  intoxicating  llqnor,  and,  when  he 
does  engage  In  business,  and  posts  it  in  his 
place  of  business,  it  Is  a  fair  Inference  that 
liquor  is  sold  at  that  place.  If  a  particular 
sale  to  a  particular  person  should  be  charged, 
tbe  stamp  or  receipt  would  not  have  any 
tendency  to  prove  that  the  particular  sale 
was  made;  but  It  a  sale  were  proved,  the 
document  would  tend  to  establish  tbe  nature 
of  the  thing  sold.  That  question,  however, 
does  not  concern  the  plaintiff  in  error,  and 
in  any  event  it  would  not  affect  the  act  as 
a  whole. 

It  is  next  urged  that  the  act  provides  for 
an  election  without  any  notice.  It  may  be 
conceded  that  notice  is  essential  to  a  valid 
election,  but  no  such  question  Is  Involved  in 
this  case.  The  act  provides  for  notice,  and, 
after  specifying  the  notice  to  be  given,  pro- 
vides tbat  the  failure  to  give  notice  shall  not 
affect  tlie  validity  of  tbe  vote.  Tbe  question 
whether  that  provision  Is  valid  could  only 
arise  apon  a  failure  to  give  the  prescribed 
notice^  and  wtietber  such  failure  'would  in- 
validate an  election  might  depend  upon  the 
facts  of  the  particular  case,  such  as  whether 
there  was  a  mere  irregularity  In  giving  no- 


tice, whether  the  voters  all  knew  of  tbe  prop- 
osition, and  whether  the  result  was  affected 
in  any  way.  That  question  does  not  arise 
on  this  record,  and  could  not  affect  the  whole 
act 

The  next  specification  is  that  the  act  pro- 
vides for  suspending  ordinances  for  Indefinite 
periods  of  time,  and  again  restoring  them 
without  the  intervention  of  any  legislative 
body.  The  act  provides  that  during  the  time 
any  territory  is  antisaloon  territory  the  op- 
eration of  ordinances  relating  to  sales  of 
liquor  and  dramshop  licenses  therein  shall 
be  suspended  so  far  as  inconsistent  with  the 
act '  Counsel  do  not  point  out  any  constitn- 
tlonal  provision  which  is  violated,  but  say 
that  the  act  in  that  respect  is  neither  good 
law  nor  good  sense,  nor  in  conformity  with 
republican  Institutions  or  principles  of  self- 
government  That  refiectlon  seems  to  ques- 
tion the  wisdom  of  the  Legislature  or  the 
policy  of  the  law,  with  which  we  are  not  con- 
cerned. 

Next  it  Is  said  that  tbe  act  changes  tiie 
charters  of  municipalities,  overturns  and 
abolishes  local  self-government  and  author- 
izes the  voters  outside  of  mnnlcipai  limits  to 
dictate  the  policies  of  municipalities  and  to 
dispose  of  and  control  their  funds.  Munici- 
pal corporations  are  creatures  of  the  Legis- 
lature, and  their  powers  and  privileges  may 
be  changed,  modified,  or  taken  away  at  any 
time  by  general  law.  The  position  assumed 
by  counsel  Is  tbat  the  provision  Is  void  for 
want  of  power  in  the  Legislature  to  enact  It, 
and  also  because  It  Is  not  contained  in  the 
title  of  tbe  act  It  is  directly  within  the  gen- 
eral subject  of  the  title,  and  the  only  respect 
in  which  it  is  claimed  to  be  in  violation  of 
the  Constitution  is  that  it  requires  a  munici- 
pality to  refund  tbe  unearned  portion  of  a 
license  fee  received  by  it  The  provision  for 
the  return  of  the  unearned  portion  of  the 
license  fee  is  equitable,  but  if  void,  it  would 
not  affect  the  rest  of  the  act  It  is  true  that 
the  Legislature  cannot  compel  a  municipality 
to  incur  a  debt  (Morgan  v.  Schusselle,  228 
111.  106,  81  N.  B.  814),  but  we  do  not  regard 
this  provision  as  doing  that  It  simply  pro- 
vides that  mwey  in  the  treasury  of  tbe  dty 
for  which  the  person  who  deposited  It  re- 
ceived no  benefit  shall  be  refunded.  The  con- 
stitutional limitation  of  municipal  indebted- 
ness has  no  application  to  a  case  where  the 
municipality  has  received  money  for  licenses 
which  it  ought  to  refand.*  If  It  bad  such 
application,  and  the  obligation  to  refund 
should  be  regarded  as  a  debt  a  city  indebted 
to  tbe  limit  could  not  voluntarily  return 
license  fees  which  had  been  paid  in  for  a  li- 
cense which  the  party  could  not  use,  and  no 
one  would  attempt  to  uphold  such  a  doctrine. 

The  next  specification  is  tbat  the  act  gives 
new  and  unusual  definitions  to  words  and 
phrases,  and  gives  no  hint  or  suggestion  of 
that  fact  in  the  title.  Tbe  act  defines  certain 
words  and  terms  used  in  it  and  explains 
their  meaning  as  they  are  employed  in  ttiis 
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partlcnlar  act  No  provision  of  the  Constltn- 
tJon  Is  pointed  out  which  forbids  such  defini- 
tions, and  they  simply  conduce  to  brevity 
and  avoiding  repetitions.  Ck>un8el  are  dis- 
satisfied with  the  definition  given  to  Intoxi- 
cating liquors  as  including  all  distilled,  spir- 
ituous, vinous,  fermented,  and  malt  liquors, 
because  the  definition  does  not  inform  them 
how  much  water  might  be  mingled  with  such 
liquors  and  still  leave  them  intoxicating  li- 
quors. The  provision  Is  of  the  same  nature 
as  the  one  In  the  dramshop  act,  which  says 
that  Intoxicating  liquors  shall  be  deemed  to 
include  spirituous,  vinous,  or  malt  liquors, 
and  we  are  not  advised  that  any  difficulty 
has  arisen  in  the  many  years  during  which 
that  act  has  been'  In  force  In  ascertaining  its 
meaning.  An  argument  thai  a  definition 
should  specify  bow  much  water,  seltzer,  or 
other  liquid  not  intoxicating  could  be  put 
into  a  mixed  drink  and  keep  it  within  the 
definition,  or  how  much  whisky  would  be 
required  to  constitute  a  sale  of  Intoxicating 
liquor,  would  be  entitled  to  as  much  consid- 
eration as  the  point  made  by  counsel.  They 
do  not  offer  any  good  reason  why  the  act 
should  be  held  Invalid  on  account  of  their 
allied  criticism. 

The  next  specification  Is  that  the  act  pro- 
vides for  regulating  the  sale  of  intoxicating 
liquor  by  druggists,  and  that  the  title  does 
not  say  anything  about  such  regulation.  The 
act  provides  for  creating  and  abolishing  ter- 
ritory In  which  the  sale  and  licensing  of 
sales  shall  be  prohibited,  and  It  exempts 
from  such  prohibition  sales  of  liquor  by  drug- 
gists for  certain  purposes  under  certain  pre- 
scribed'conditions.  Such  sales  as  are  speci- 
fied do  not  partake  of  the  nature  of  the 
saloon  business,  and  It  has  always  been  re- 
garded as  proper  to  exempt  such  sales  ei- 
ther from  the  requirement  of  a  dramshop 
license  or  from  prohibitory  laws. 

Counsel  next  say  that  the  act  gives  per- 
sons residing  outside  of  the  city  or  village 
the  right  to  determine  the  use  of  money  In 
such  city,  and  In  this  they  again  refer  to  the 
refunding  of  license  fees.  The  voters  of  a 
community  simply  determine  that  territory 
shall  or  shall  not  be  antlsaloon  territory, 
and  do  not  make  the  law.  The  Legislature 
have  made  the  law  that  the  license  fee  shall 
be  refunded  in  antlsaloon  territory.  The 
voters  do  not  determine  whether  the  license 
fee  shall  be  refunded  or  not,  and  the  point 
which  Is  made,  that  the  subject  of  refunding 
Is  not  expressed  in  the  title,  does  not  require 
further  attention. 

A  general  assault  is  made  on  the  title  on 
the  ground  that  It  is  misleading,  Incongruous, 
and  deceptive.  One  reason  given  Is  that  it 
apparently  provides  for  abolishing  antlsaloon 
territory  by  the  same  means  by  which  the- 
territory  was  created,  while,  In  fact,  in  some 
cases,  on  account  of  changes  in  precincts  or 
districts,  the  voters  can  never  again  vote  on 
the  question.  We  regard  this  as  a  mlsappre- 
hoision  of  the  provisions  for  accomplishing 


the  purpose  expressed  in  the  last  clause  of 
the  title.  We  do  not  think  of  any  case  where 
it  would  be  impossible,  on  account  of  change 
of  boundaries,  to  submit  the  question  again  to 
voters  of  a  particular  territory  by  the  use 
of  the  separate  ballot  provided  for  in  section 
9.  Another  reason  given  for  charging  tbat 
the  title  is  misleading  and  deceptive  Is  that 
it  uses  the  words  "popular  vote,"  while  theact 
provides  that  a  majority  of  the  legal  voters 
voting  upon  the  proposition  shall  govern. 
Counsel  concede  that  a  law  Is  not  Invalid  be- 
cause a  majority  of  those  voting  on  a  prop- 
osition decide  the  question,  and  it  seems  to 
us  an  extraordinary  proposition  that  lan 
election  at  which  every  elector  is  entitled  to 
vote  should  not  be  regarded  as  an  election 
by  popular  vote. 

It  Is  further  argued  tbat  the  form  of  the 
ballot  is  misleading  and  deceptive,  and  tbat 
the  Legislature  have  been  guilty  of  a  studlM, 
inexcusable,  and  altogether  diabolical  effort 
to  defeat  and  circumvent  the  will  of  the 
voters  by  adopting  a  form  of  ballot  which 
means  the  opposite  of  what  the  voter  would 
naturally  understand.  As  we  understand 
them,  they  contend  that  the  average  voter 
will  consider  that  he  Is  voting  tor  or  against 
saloons,  and  th^t  "no"  means  antlsaloon, 
while  under  tbe  form  of  ballot  adopted  a  vote 
of  "yes"  means  a  vote  against  saloons.  We 
do  not  see  why  tbat  should  be  so.  If  tbe 
voters  desire  tbe  district  to  be  antlsaloon  ter- 
ritory, there  seems  to  be  no  good  reason  why 
they  should  not  understand  that  "yes"  IS  a 
vote  in  favor  of  that  proposition.  It  is  not  to 
be  presumed  tbat  voters  will  not  know  what 
they  are  voting  about,  and  the  case  is  not  at 
all  like  Harvey  v.  Cook  County,  221  IlL  76, 
77  N.  E.  424,  where  tbe  ballot  was  so  am- 
biguous as  clearly  to  mislead  voters. 

Next  It  Is  said  tbat  tbe  act  violates  tbe  pro- 
vision of  section  13  of  article  4  of  tbe  Consti- 
tution tbat  laws  shall  not  be  revived  or 
amended  by  reference  to  the  title  only.  The 
act  does  not  purport  to  amend  or  revive  any 
law.  Its  only  effect  It  to  withdraw  certain 
specified  territory  from  the  operation  of  ex- 
isting laws  by  which  tbe  sale  of  liquor  is 
licensed,  regulated,  or  prohibited,  and,  as  no 
law  has 'been  repealed,  none  will  be  revived 
by  virtue  of  the  act  Tbe  act  adopts  the  law 
as  to  other  elections,  but  prescribes  some  spe- 
cial regulations  for  elections  under  this  act 
There  is  no  objection  to  the  adoption  In  an 
act  of  the  provisions  of  other  laws  which  are 
not  amended  or  changed  thereby.  The  act 
also  adds  certain  conditions  to  existing  laws 
under  which  druggists  may  make  sales  In 
antlsaloon  territory  for  medicinal,  mechanic- 
al, sacramental,  and  chemical  purposes,  not  to 
be  drank  upon  the  premises,  but  it  makes  no 
cbange  in  existing  laws  in  other  places.  Drug- 
gists are  exempt  from  tbe  operation  of  tbe  act 
so  long  as  they  comply  with  Its  terms,  but  no 
other  law  is  amended  or  purports  to  be  amend- 
ed by  tbe  act.  It  does  not  amend  the  ballot 
law  by  tbe  provision  tbat  tbe  proposition  shall 
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be  printed'  on  th^  ballot  below  tbe  list  of  candi- 
dates, which  applies  only  to  elections  nnder 
this  act   ^ 

Another  point  made  by  counsel  Is  that  the 
act  violates  the  Interstate  commerce  clause 
of  the  federal  Constitution,  and,  although 
that  question  Is  not  Involved  In  this  case,  and 
any  Invalidity  of  the  provision  would  not  af- 
fect tbe  act,  the  position  of  counsel  Is  not 
tenable.  In  the  section  designed  to  prevent 
evasion  of  the  act  it  is  provided  that  the  tak- 
ing of  orders  or  the  making  of  agreements 
in  antlsaloon  territory  for  tbe  sale  or  delivery 
of  intoxicating  liquors  shall  be  held  to  be  an 
unlawful  selling.  We  are  required  to  inter- 
pret the  act  In  such  a  way  as  to  uphold  it 
rather  than  In  a  way  which  would  Invalidate 
It  (People  ex  rel.  v.  Hlnrlcbsen,  161  III.  223. 
43  N.  E.  973),  and  It  Is  always  presumed  that 
the  Legislature  did  not  Intend  to  exceed,  and 
have  nctt  in  fact  exceeded,  their  Jurisdiction 
(Bndlieh  on  Interpretation  of  Statutes,  §  171 ; 
Btanton  V.  Caty  of  Chicago,  154  111.  23,  38  N. 
B.  987).  It  is  not  necessary  every  time  a  law 
is  passed  that  the  Legislature  should  specif- 
ically state  that  there  is  no  intent  to  Interfere 
with  interstate  commerce;  or  some  other  sub- 
ject of  which  they  have  no  Jurisdiction.  The 
act  does  not  purport  to  control  in  any  manner 
the  importation  of  liquor  from  other  states. 

It  is  argued  at  some  length  that  the  act  is 
in  violaticm  of  the  Constitution  because  it  is 
not  a  general  law,  but  a  local  one.  The  Con- 
stitution prohlblte  special  laws  In  certain 
enumerated  Cases,  and  also  In  all  other  cases 
where  a  general  law  can  be  made  applicable; 
but  the  question  whether  a  general  law  can 
be  made  applicable  in  any  case  other  than 
those  enumerated  is  for  the  Legislature,  and 
not  for  the  courts.  Owners  of  Lands  v.  Peo- 
ple, 113  111.  296.  Unless  some  other  provision 
of  the  Constitution  Is  violated,  the  decision 
of  the  Legislature  whether  a  general  law  can 
be  made  applicable  In  any  given  case  is  con- 
clusive. It  is  not  contended  that  this  act  Is 
local  or  special  in  the  ordinary  sense,  but  the 
reason  alleged  is  that  it  is  only  to  be  put  in 
operation  in  particular  localities  as  a  result 
of .  submitting  it  to  a  vote  of  the  people. 
While  counsel  say  that  tbe  act  Is  a  local  and 
special  one,  the  real  point  made  is  that  legis- 
lative functions  have  been  delegated  to  the 
people.  It  is  the  law'  that  legislative  func- 
tions must  be  exercised  by  tbe  Legislature 
alone,  and  cannot  be  delegated  to  any  other 
persMi  or  body  of  persons;  but  the  decisions 
hi  this  state  have  settled  beyond  question  that 
the  Legislature  may  enact  laws  which  will  be- 
come operative  by  a  vote  of  tbe  people  of  the 
district  to  be  affected,  provided  the  law  con- 
tains an  entire  and  perfect  declaration  of  the 
legislative  will.  Prom  the  very  beginning  It 
has  been  held  that  the  Legislature  have  power 
to  pass  a  law  the  operation  of  which  depends 
upon  the  happening  of  a  contingency  or  fu- 
ture event,  and  that  such  contingency  may  be 
an  affirmative  vote  of  the  people  to  be  affected 


by  it  People  t.  Reynolds,  5  Cllbnan,  1 ;  Peo* 
pie  V.  Salomon,  61  111.  37 ;  Home  Ins.  Co.  v. 
Swlgert,  104  111.  653;  People  v.  Hoftman, 
116  111.  587,  6  N.  B.  596,  8  N.  E.  788,  56  Am. 
Rep.  793;  Rouse  t.  Thompson,  228  III..  52% 
81  N.  B.  1109.  Tbe  law  must  be  complete 
when  It  leaves  the  Legislature,  and  requite 
nothing  to  perfect  It  except  the  decision  tbat 
it  shall  be  operative  within  a  certain  district 
This  act  does  not  purport  to  deal  with  tbe 
liquor  traffic  except  in  antlsi.loon  territory, 
and  as  to  that  subject  it  is  perfect  ^  and  com- 
plete, and  not  In  violation  of  any  constitution- 
al provision.  People  v.  Knopf,  183  IlL  410,  56 
N.  B.  155. 

The  next  specification  is  that  the  act  is 
invalid  becaqse  It  varies  the  punishment  for 
selling  liquor  in  different  localities.  Under 
the  dramshop  act  the  punishment  is  the  same 
for  first  and  subsequent  offenses,  while  subse- 
quent offenses  are  punished  more  severely  un- 
der this  one.  The  offenses  are  not  identical. 
The  offense  In  the  dramshop  act  is  selling  In 
less  quantity  than  one  gallon,  or  In  any  quan- 
tity to  be  drank  uiwn  the  premises,  while  tbe 
offense  punishable  under  this  act  consists  in 
selling,  bartering,  or  exchanging  any  intoxi- 
cating liquor  in  any  quantity.  The  act  does 
not  deny  to  a  person  tbe  equal  protection  of 
tbe  laws  guaranteed  by  tbe  fourteenth  amend- 
ment to  tbe  federal  Constitution.  Ohio  v. 
Dollison,  194  U.  S.  445,  24  Sup.  Ct  703,  48  L. 
Ed.  10«2.  The  view  of  counsel  that  if  one 
accused  of  selling  liquor  In  antlsaloon  terri- 
tory should  take  a  change  of  venue  to  another 
township,  be  would  escape  tbe  larger  penalty, 
is  a  mistake.  Tbe  change  of  venue  would  have 
no  effect  whatever  on  the  degree  of  punish- 
ment 

It  is  next  argued  that  the  act  deprives 
d:ramslK^  keepers  of  their  property  without 
due  process  of  law.  Licenses  to  sell  liquor 
are  not  contracts,  and  create  no  vested  rights. 
They  are  merely  temporary  permits  to  do 
what  would  otherwise  be  an  offense  against 
the  law,  and  the  license  of  plaintiff  in  error 
stated  on  its  face  that  It  was  subject  to  all 
the  laws  of  the  state  and  ordinances  of  the 
village  which  then  were  or  might  thereafter 
be  In  force.  Counsel  admit  tbat  the  license 
is  not  property,  that  the  law  may  be  changed 
and  the  license  ended  although  paid  for,  and 
that  in  such  a  case  a  dramshop  keeper  has  no 
vested  rights  to  continue  the  business  by  vl»- 
tue  of  his  license;  \)ut  they  contend  that  he 
has  vested  rights  In  the  property  wlilch  can- 
not be  used  for  anything  else.  To  say  that  a 
dramshop  keeper  has  a  right  to  continue  the 
nse  of  his  bar  fixtures  for  the  sale  of  liquor 
because  he  can  put  them  to  no  other  use 
would  authorize  him  to  continue  tlie  businesB; 
and  be  equivalent  to  holding  that  the  law 
could  not  be  changed  so  as  to  deprive  him  ot 
his  license  or  the  right  to  continue  the  busi- 
ness, and  that  clearly  Is  not  the  law.  When 
plaintiff  in  error  provided  bar  fixtures  to  car- 
ry on  the  business  of  selling  liquor  under  a 
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Hcense,  snbject  to  all  laws  then  In  force,  or 
wblcb  might  thereafter  be  enacted,  be  took 
the  risk  that  the  business  might  be  made  un< 
lawful. 

We  bare  considered  every  argument  or 
proposition  propotmded  by  connsel  for  plain- 
tiff in  error,  and  have  not  found  anything 
which  renders  the  act  void  or  the  conTicticm 
of  plaintiff  in  error  erroneous.  If  any  provi- 
sion, such  as  the  one  making  a  stamp  or  re- 
ceipt prima  facie  evidence,  or  the  one  which 
purports  to  validate  an  electloa  without  no- 
tice, should  be  applied  in  some  other  case  in 
such  a  way  as  to  deprive  any  party  of  bis  le- 
.gal  rights,  be  will  not  be  without  remedy. 
Plaintiff  In  error  has  not  been  Injuriously  af- 
fected by  any  such  provision,  and  be  has  not 
been  deprived  of  any  constitutional  or  legal 
right 

The  judgment  of  the  county  court  is  af- 
firmed. 

Judgment  affirmed. 

(234  111.  179.) 

CUMAX  TAG  CO.  v.  AMERICAN  TAG  CO. 

(Supreme  Court  of  Illinois.     April   23,  1908. 
Rehearing  Denied  June  8,  1908.) 

1.  Tbtai/— Exceptions— Mode  0¥  Taking. 

(Hurd's  Rev.  St.  1905,  c.  110),  Practice 
Act,  i  60,  provides  that  if  during  the  progress 
of  the  trial  In  any  civil  case  either  party  shall 
allege  an  exception  to  the  opinion  of  the  court, 
and  reduce  the  same  to  writing,  it  shall  be  the 
duty  of  the  judge  to  allow  the  exception,  and 
sign  and  seal  the  same,  which  exception  shall 
thereupon  become  a  part  of  the  record.  Held 
that,  where,  after  the  court  had  announced  its 
decision  on  a  trial  without  a  jury,  defendant's 
connsel  said,  "I  think  you  are  wrong;  and  de- 
sire to  enter  a  motion  for  a  new  trial,"  such 
statement  was  insufficient  to  constitute  an  ex- 
ception to  the  court's  ruling. 

2.  Same. 

At  the  conclusion  of  a  trial  without  a  jury, 
the  court  announced  its  decision,  after  which 
defendant's  counsel  stated  "I  think  you  are 
wrong;  and  desire  to  enter  a  motion  for  a  new 
trial.  No  written  motion  was  filed,  but  the 
bill  of  exceptions  disclosed  that  on  counsel's 
announcement  of  his  desire  the  court  stated: 
"Motion  for  a  new  trial  overruled  and  excep- 
tion ;  appeal  prayed  to  Appellate  Court  and 
granted' — 30  days  being  allowed  to  file  a  bond, 
the  amount  of  which  was  fixed,  and  90  days  al- 
lowed for  a  bill  of  exceptions.  Held,  that  siich 
procedure  was  not  equivalent  to  an  exception, 
which  mnst  be  taken  at  the  time  a  decision  is 
made,  and  affirmatively  appear  to  have  been  so 
taken  by  the  bill  of  exceptions. 

3.  Apfeai,   and    £>bbos^Motion    roB    New 
Tmai/— Actions  Tbied  by  Coubt. 

A  motion  for  a  new  trial  in  cases  tried  by 
the  court  without  a  jury  is  neither  required  nor 
aotborized,  and  can  serve  no  purpose  to  pre- 
serve questions  for  review  in  the  Supreme  Court. 
[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  1662.] 

4.  Same— RuLiNOS  on  Evidence. 

Where  the  bill  of  exceptions  shows  that  the 
court  refused  to  hear  certain  offered  testimony, 
to  which  ruling  an  exception  was  properly  taken 
when  made,  such  question  is  open  to  review 
on  appeal  without  an  exception  to  the  judgment. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
V(d.  2,  Appeal  and  Error,  {§  1572,  1573.] 


S.  Sales— Action  ros  Price— DKFBmua; 

Where,  in  an  action  for  the  pu;^cba8e  price 
of  certain  machines,  there  was  no  allegation  of 
a  warranty  express  or  implied,  the  machilies 
having  been  placed  in  defendant's  factory- for  tri- 
al and  inspection,  and  retained  after  demand 
for  a  return,  evidence  that  the  machines  were 
not  practical,  and  that  after  employing  expert 
machinists  to  work  thereon  they  could  not  be 
made  to  operate  sncceasfully,  was  properly  ex- 
cluded. 

Appeal  from  Appellate  Court,  First  Dfei 
trict  on  Appeal  from  Circuit  Court,  CoOk 
Cotmty;  M.  W.  Pincltbey,  Judged 

Action  by  the  Climax  Tag  Company  against 
the  American  Tag  Company.  Judgment'  for 
plaintiff,  affirmed  by  the  Appellate  Court, 
and  defendant  appeals.    Affirmed.  ' 

Castle,  Williams,  Long  &  Castle,  fctr  ap- 
pellant   John  T.  Richards,  for  appellee. 

PER  CURIAM.  This  was,  an  actlan.,pt 
assumpsit  by  appellee  against  appellant  in 
the  circuit  court  of  Co^  county»  to.;  recover 
the  contract  price  of  certain  tag-fttinglng 
machines  sold  by  appellee  ip  appellant.  By 
agreement  of  the  parties  a  ji^ry  was  waived, 
and  the  cause  tried  by  the  court  No  prop- 
ositions of  law  were  submitted  by  either  side. 
The  court  found  the  issues  for  plalntl^,  and 
assessed  its  damages  at  $2,100.  ,^roiu  tbat 
judgment  the  defendant  prosecuted  eiQ  ap- 
peal to  the  Appellate  Court  for  the  l^rst  Dis- 
trict That  court  held  that  while  the  bill 
of  exceptions  showed  a  motion  foi*'  a  hew 
trial  was  made  by  the  defendant,  overruled 
and  exception  taken.  It  did  Bot  show  that 
any  exception  was  taken  to  the  judgment 
itself,  and  that  the  record  therefore '  presisnt- 
ed  no  question  for  review  by  that  court,  imd 
a  judgment  was  entered  by  the  Appellate 
Court  affirming  the  judgment  of  the  circuit 
court  The  defendant  below  has  prosecuted 
this '  appeal  from  the  judgment  of  the  Ap- 
pellate Court  ■   ' 

The  bill  of  exceptions  shows  that  when, 
at  the  conclusion  of  the  trial,  the  court  an- 
nounced Its  decision  finding  the  issues  for 
appellee,  and  assessing  its  damages  at  $2,- 
100,  connsel  for  appellant  said,  "I  think  you 
are  wrong,"  and  stated  he  desired  to  enter 
a  motion  for  a  new  trial.  No  written  mo- 
tion was  filed,  and  the  bill  of  exceptions 
shows  tbat  upon  the  announcement  by  coun- 
sel of  bis  desire  to  enter  a  motion  for  a 
new  trial  the  court  announced:  "Motion  for 
new  trial  overruled,  and  exception;  appeal 
prayed  to  Appellate  Court  and  granted; 
you  can  have  thirty  days  for  a  bond."  The 
bond  was  fixed  at  $2,500  and  90  days  allow- 
ed for  bill  of  exceptiona  The  appellant  eon- 
tends  the  Btatanent  by  counsel  when  the 
court  announced  Its  decision,  tbat  he  thought 
the  court  wrong,  was  a  protest  against  tbe 
court's  finding  and  judgment,  and  vras  to 
all  Intents  and  purposes  an  exception.  We 
think  this  is  Incorrect  The  mere,  announce- 
ment by  connsel  that  he  disagrees  with  the  • 
court  Is  not  equivalent  to  an  exceptiou  to 
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the  court's  ruling.  Exceptions  are  taken 
for  the  purpose  of  preserving  questions  for 
review  by  a  higher  tribunal,  and  the  state- 
ment by  counsel  that  be  thinks  a  ruling  In 
wrong  Is  no  more  effective  to  do  this  than 
a  simple  objection  by  counsel  to  a  ruling 
would  be.  While  no  particular  form  of  ex- 
ception is  required,  it  must  appear  from 
the  bill  of  exceptions  that  what  counsel  did 
at  the  time  was  intended  to  preserve  the 
.  question  for  review  by  a  higher  court.  It 
seems  too  plain  for  argument  that  this  was 
not  made  to  appear  by  the  statement  of  coun- 
sel relied  upon. 

It  Is  further  argued  that  counsel's  state- 
ment that  he  thought  the  court  wrong,  fol- 
lowed by  a  motion  for  a  new  trial,  which 
was  overruled,  exception  taken  to  the  order 
overruling  the  motion,  and  an  appeal  prayed 
and  allowed,  showed  an  intention  to  have 
the  court's  rulings  reviewed,  and  that  what 
he  said  as  to  the  rendition  of  the  Judgment, 
in  the  light  of  the  subsequent  steps  taken, 
should  be  held  to  be  an  exception  to  said 
Judgment  An  exception  must  be  taken  at 
the  time  the  decision  Is  made,  and  that  it 
was  so  taken  must  be  affirmatively  shown 
by  the  bill  of  exceptions.  Dickbut  v,  Dur- 
rell,  11  III  72;  Tidd's  Practice,  863.  A  mo- 
tion (or  a  new  trial  in  cases  tried  by  a 
court  without  a  Jury  is  neither  required  nor 
authorized  by  law  or  the  rules  of  practice, 
and  can  serve  no  purpose  whatever  In  pre- 
serving questions  for  review  In  this  court. 
Sands  v.  Wacaser,  149  III.  530,  36  N.  B.  960; 
Sands  V.  Kagey,  150  111.  109,  36  N.  E.  956; 
Union  Ins.  Co.  v.  Crosby,  172  III.  337,  50  N.  E. 
200.  If  cases  are  found  where  a  contrary  view 
appears  to  have  been  entertained  by  the  court, 
such  cases  are  neither  in  harmony  with  the 
provisions  of  section  60  of  the  practice  act 
(Hurd's  Rev.  St.  1905,  c.  110)  nor  with  the 
weight  of  the  decisions  of  this  court.  This 
court  has  held,  in  a  long  line  of  decisions 
too  numerous  and  too  familiar  to  the  pro- 
fession to  require  their  citation,  that  in  the 
absence  of  an  exception  to  the  judgment  in 
a  case  tried  by  the  court,  the  sufficiency  of 
the  evidence  to  support  the  judgment  can- 
not be  Inquired  into  upon  an  appeal. 

Cincinnati,  Indianapolis  &  Western  Rail- 
way Co.  V.  People,  205  111.  538,  69  N.  E. 
40,  was  an  appeal  from  the  judgment  in  a 
case  tried  before  the  court  without  a  jury. 
Appellant  objected  to  certain  testimony  of- 
fered by  appellee  on  the  trial,  but  the  ob- 
jection was  overruled,  and  the  ruling  of  the 
court  excepted  to.  This  was  shown  by  the 
bill  of  exceptions,  but  there  was  no  excep- 
tion to  the  Judgment.  The  court  said: 
"While  there  is  no  exception  to  the  final 
Judgment,  the  bill  of  exceptions  shows  that 
the  appellant  excepted  to  the  ruling  of  the 
court  in  admitting  the  testimony  of  witness- 
es as  to  what  occurred  at  the  annual  town 
meeting  In  the  township  of  Long  Creek  with 
respect  to  the  toad  and  bridge  tax.    The  evi- 


dence was  admitted  over  the  objecti<Hi  of  ap- 
pellant, and  the  ruling  of  the  court  was  ex- 
cepted to,  and  was  properly  preserved  for 
review."  While  In  that  case  the  rule  was 
perhaps  stated  more  explicitly  than  it  had 
been  In  former  decisions,  that  rule  was 
adopted  and  acted  upon  in  many  of  the 
previous  decisions  of  this  court  as  well  aa 
in  subsequent  cases.  Indeed,  this  Is  not  a 
rule  of  practice  established  by  the  court, 
but  Is  the  law  enacted  by  the  Legislature. 
Hurd's  Rev.  St  1905,  a  110,  {  60.  In  so 
far  as  City  of  Alton  v.  Foster,  207  111.  150, 
69  N.  E.  783,  announces  a  different  rule 
It  must  be  held  to  be  In  conflict  with  the 
statute  and  the  weight  of  authority  upon 
this  question,  and  to  that  extent  it  is  over- 
ruled. We  shall  not  undertake  to  cite  and 
review  the  decisions  of  this  court  upon  this 
question,  and  might  have  contented  ourselves 
with  a  mere  statement  of  the  law,  but  as 
there  is  some  apparent  conflict  in  the  cases, 
and  as  a  misunderstanding  of  the  correct 
rule  has  arisen  from  the  confusion,  we  have 
thought  it  proper  to  reiterate  the  law  up- 
on this  subject  as  established  by  section  60 
of  the  practice  act  and  the  decisions  of  this 
court      * 

One  of  the  errors  relied  upon  by  appellant 
Is  the  refusal  of  the  court  to  hear  certain 
testimony  offered  by  It  The  bill  of  excep- 
tions shows  that  this  ruling  of  the  court  was 
properly  excepted  to  when  made,  and  that 
question  Is  open  to  review  here  notwith- 
standing there  was  no  exception  to  the  Judg- 
ment The  contract  between  the  parties 
was  made  by  correspondence.  It  was  for  the 
sale  of  one  completed  and  set-up  tag-string- 
ing machine  and  the  parts  of  10  others  that 
had  been  manufactured  but  not  yet  put  to- 
gether. The  original  agreement  was  that  ap- 
pellee would  deliver  to  appellant  the  com- 
pleted machine  for  appellant  to  try  30  days, 
and  if  at  the  end  of  that  time  appellant  was 
satisfied  the  machine  was  practical,  it  was 
to  take  the  10  other  unfinished  machines  al- 
so, for  the  total  price  of  $2,500,  settlement  to 
be  made  by  60-day  note.  If  at  the  end  of 
30  days  appellant  was  not  satisfied  that  the 
machine  was  practical  It  was  to  return  It  to 
appellee  in  good  condition.  The  time  for 
testing  the  machine  was,  at  appellant's  re- 
quest extended  several  times.  The  original 
proposition  for  the  sale  on  30  days'  trial  was 
made  under  date  of  October  1,  1902,  and  was 
accepted  a  few  days  later.  After  some  ex- 
tensions had  been  made,  appellant  wrote  ap- 
pellee January  30,  1903,  that  It  had  done  con- 
siderable work  on  the  machine  and  would 
probably  have  to  do  some  more  which  would 
Involve  some  expenses,  and  inquired  what 
appellee  thought  would  be  fair  under  the  cir- 
cumstances. In  this  letter  appellant  stated 
it  did  not  care  to  buy  the  machines  until  it 
knew  they  would  string  tags  satisfactorily. 
To  this  letter  appellee  replied  February  2, 
1903,  that  In  order  to  close  the  matter  up  It 
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would  allow  appellant  $200  for  the  extra 
work  done  and  expenses  incurred  on  the  ma- 
chine. Appellant  replied  February  10th  that 
It  did  not  care  to  take  the  machine  until  it 
had  had  opportunity  to  see  how  It  would 
wortt  after  some  contemplated  changes  were 
made,  and  proposed  to  appellee  that  if  It 
would  agree  to  take  $2,300  within  90  days 
and  give  appellant  permission  to  retain  the 
machine  it  had  for  that  period,  appellant 
would,  If  the  machine  proved  practical,  re- 
tain It  and  accept  the  other  machlnea  In 
this  letter  appellant  proposed.  If  the  machine 
did  not  prove  successful,  to  return  it  to  ap- 
pellee in  as  good  condition  as  when  it  was 
received  or  forfeit  $200.  This  proposition 
was  accepted  by  appellee  under  date  of  Feb- 
ruary 12,  1903.  On  May  4th  appellee  wrote 
appellant  Inquiring  whether  it  should  ship 
the  other  machines  when  the  90  days  bad 
expired.  Appellaht  replied  under  date  of 
May  6th  that  it  could  not  state  at  that  time 
whether  It  would  want  the  machines  or  not 
but  would  advise  later.  May  7th  appellee 
wrote  appellant  It  had  agreed  to  buy  or  re- 
turn the  machine  within  90  days;  that  It 
bad  had  ample  time  to  determine  whether 
it  'wanted  the  machine,  and  that  If  It  had 
not  yet  determined  that  question  the  appel- 
lee desired  the  machine  returned  at  once. 
May  ISth  appellant  wrote  appellee  that  It 
had  spent  considerable  time  and  money  on 
the  machine  but  had  not  been  successful  in 
developing  It  Appellant  Inclosed  a  check  for 
$200  and  asked  an  extension  of  Its  option  30 
days  longer,  the  $200  to  apply  on  the  pur- 
chase if  the  machines  were  accepted.  May 
19th  appellee  wrote  appellant  agreeing  to  the 
extension,  and  asking  if  the  machine  was  not 
satisfactory  at  the  end  of  that  time  that  ap- 
pellant return  It  June  19th  appellee  wrote 
appellant  that  the  30  days'  extoision  had 
expired,  and  requested  the  return  of  the  ma- 
chine by  the  first  freight  as  It  had  a  custo- 
mer for  an  the  machines.  On  June  22d  ap- 
pellant wrote  appellee  that  in  view  of  the 
many  changes  It  had  -made  in  the  machine 
it  was  Impossible  to  return  It;  that  It  had 
been  unable  to  develop  the  machine  and  had 
set  It  aside  for  the  present  In  this  letter 
appellant  proposed  to  forfeit  the  $200  It  had 
paid  appellee.  This  proposition  was  not  ac- 
cepted by  appellee.  Appellant  retained  the 
machine  it  had,  and  appejlee  shipped  the 
others  to  It  and  appellant  refused  to  receive 
them.  After  some  further  correspondence 
this  suit  was  brought  On  the  trial  appel- 
lant sought  to  prove  that  the  machine  was 
not  a  practical  machine,  and  that  after  em- 
ploying expert  machinists  to  work  upon  it  It 
could  not  be  made  to  operate  successfully. 
The  eourt  held  such  evidence  to  be  incompe- 
tent In  the  case,  and  rendered  judgment  In 
favor  of  appellee  for  $2,100.  In  our  opinion 
this  ruling  of  the  court  was  correct,  as  there 
was  no  warranty  of  the  machine,  express  or 
Implied.    Nichols  t.  Ouibor,  20  lU.  285;   Os- 


bom  ft  Co.  v.  Stanley,  85  "in.  102,  85  Am. 
Dec.  347. 

The  Judgment  of  the  Appellate  Court  is 
therefore  affirmed. 

Judgment  afBrmed. 


(234  111.  ISS) 
PEOPLE  ex  rel.  STEAD,  Atty.  Gen.,  v.  SU- 
PBJRIOR  COURT  OP  COOK  COUN- 
TY et  al. 
(Supreme  Court  of  Illinois.     April   23,   1908. 
Rehearing  Denied  June  5,  1908.) 

1.  CaiHiNiki.  Law  — AppEAt  — Affirmancb  — 

Effect— Questions  Not  Pbesjented. 

The  general  rule  tiiat  when  a  judgment  is 
afiBrmed  by  the  Supreme  Court,  all  questions 
raised  by  assignments  of  error,  or  which  might 
have  been  raised,  are  to  be  regarded  as  finally 
adjudicated  against  the  appellant  or  plaintiff  in 
error,  applies  in  criminal  cases,  even  though  the 
question  goes  to  the  validity  of  the  judgment 
and  was  not  presented  to  the  Supreme  Court  by 
an  assignment  of  error.  Hence  the  affirmance 
of  a  conviction  by  the  Supreme  Court  is  an  ad- 
judication by  it  of  the  validity  of  the  conviction. 
Including  the  sufficiency  of  the  verdict,  even 
though  that  question  was  not  specifically  raised. 

2.  Same— "JuBisDicnoH." 

Though  the  circuit  and  superior  courts  have 
concurrent  jurisdiction  with  the  Supreme  Court 
in  habeas  corpus  proceedings,  that  fact  does  not 
authorize  them  to  decide  a  question  contrary 
to  the  way  it  has  been  decided  in  the  Supreme 
Court,  for  jurisdiction  is  authority  to  hear  and 
decide  a  case,  and  does  not  depend  upon  actual 
facts  alleged,  nor  the  correctness  of  the  decision 
made,  but  upon  authority  to  determine  the  ex- 
istence or  nonexistence  of  alleged  facts  and 
to  render  judgment  according  to  the  findings. 
Hence  when  the  Supreme  Court  has,  by  afiirm- 
ing  a  conviction,  determined  its  validity,  and 
that  fact  appears  on  a  petition  for  habeas  cor- 
pus, neither  the  superior  court  nor  any  jud^e 
thereof  has  jurisdiction  to  determine  that  it  is 
void  and  cannot  grant  a  writ  of  habeas  corpus 
to  determine  the  validity  of  the  imprisonment 
thereunder. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3876,  3885 ;  vol.  8,  pp. 
7697,  7698.] 

3.  Habeas   Cobpus  —  Pbockkdihqs   Rkvikw- 
ABLE— Final  Judgment. 

Under  Hurd's  Rev.  St  1905,  p.  1136,  c. 
65,  i  5,  relating  to  habeas  corpus,  providing 
that  unless  it  appears  from  the  petition,  or 
documents  thereto  annexed,  that  the  party 
can  neitlier  be  discharged,  admitted  to  bail,  or 
otherwise  relieved,  the  court  or  judge  shall 
forthwith  award  a  writ  of  hal>eas  corpus,  the 
writ  should  not  issue  as  a  matter  of  form,  nor 
unless  a  petition  is  presented  which  shows  on 
its  face  that  the  petitioner  is  entitled  to  his 
discharge,  and  when  a  petition  to  a  judge  of  a 
superior  court  for  a  writ  of  habeas  corpus,  on 
the  ground  that  the  verdict  was  insufficient  to 
sustain  the  petitioner's  conviction,  shows  on  its 
face  that  the  judgment  of  conviction  has  been 
affirmed  on  appeal  by  the  Supreme  Court,  it 
shows  that  the  petitioner  cannot  be  discharged, 
admitted  to  bail,  or  otherwise  relieved,  and  the 
writ  should  not  issue. 

4.  Cebtiokabi  —  JuBisDicnoR   or  Sttpbemi! 
CouBT — Statdtoby  Pbovisioss. 

Under  Hurd's  Rev.  St.  1905,  c.  37,  §  8,  pro- 
viding that  the  Supreme  Court  may  issue  writs 
of  certiorari  and  all  other  writs  which  may  be 
necessary  to  enforce  the  due  administration  of 
justice  in  ail  matters  within  its  jurisdiction,  the 
Supreme  Court  has  do  original  jurisdiction  in 
certiorari,  but  may  direct  the  issuance  of  the 
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writ  only  in  aid  <  of  or  to  protect  Its  appellate 
jurisdiction,  the  office  of  tne  common-law  writ 
of  certiorari  beinir  to  bring  up  the  proceedings 
of  inferior  tribnnals  or  officers  acting  judicially 
where  they  exceed  their  jurisdiction  or  proceed 
illegally,  and  there  is  no  appeal  or  other  direct 
mode  of  reviewing  their  proceedings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  IMg. 
vol.  9,  Certiorari,  {}  4d-49.] 

5.  Samx. 

Under  Hnrd's  Rev.  St.  1905,  c  38,  I  465, 
relating  to  review  in  criminal  cases,  providing 
that,  if  the  judgment  is  affirmed,  the  Supreme 
Court  shall  direct  the  trial  court  to  carry  the 
sentence  into  effect,  and  shall  give  judgment 
against  plaintiff  in  error  for  costs,  and  execu- 
tion may  issue  therefor  from  the  Supreme  Court, 
when  the  Supreme  Court  has  affirmed  a  convic- 
tion and  directs  the  criminal  court  to  carry  into 
execution  the  original  sentence,  that  court,  and 
the  agencies  used  by  it  in  complying  with  the 
direction,  become  agencies  of  the  Supreme  Court, 
and  any  nnanthorized  interference  with  them 
while  executing  that  sentence  is  an  infringement 
of  the  appellate  jurisdiction  of  the  Supreme 
Court,  and  a  writ  of  certiorari  may  issue  from 
it  in  aid  of  and  to  protect  such  jurisdiction,  and 
to  prevent  nnlawful  interference  with  the  execu- 
tion of  the  sentence  directed  to  be  carried  into 
effect 

6.  Samx— In  Habeas  GOBi^a  Pboceedinos— 
NECESsirr  ros  Finai,  Jcdoiient. 

The  writ  of  certiorari  was  issnable  at 
common  law  before  the  proceedings  instituted 
had  culminated  in  a  trial,  order,  or  judgment, 
and  was  based  on  the  absence,  excess,  ox  usurpa- 
tion of  jurisdiction  by  the  tribunal  from  which 
the  prooeedings  were  removed,  and  where  a  tri- 
bunal acts  without  jurisdiction,  and  makes  an 
order  prejudicial  to  the  complaining  party,  the 
writ  may  issue  before  final  judgment  or  order; 
bnt,  where  the  tribunal  has  jurisdiction  to  hear 
and  determine  the  cause,  certiorari  will  not  is- 
sae  until  the  proceeding  has  terminated,  and 
then  only  when  it  appears  that  an  illegal  judg- 
ment or  order  has  been  entered;  but,  where  a 
judge  of  a  superior  court  without  jurisdiction 
issnes  a  writ  of  habeas  corpus  on  the  applica- 
tion of  one  whose  conviction  has  been  affirmed 
by  the  Supreme  Court,  the  punishment  of  the 
person  convicted  is  interfered  with  when  the 
warden,  pursuant  to  the  writ,  removes  the  pris- 
oner from  the  penitentiary,  and  certiorari  will 
Ue  without  awaiting  final  disposition  of  the 
habeas  corpus  proceeding. 

Oertlorarl  by  the  people,  on  the  relation 
of  W.  H.  Stead,  Attorney  General,  against 
the  superior  court  of  Coolx  county  and  WU- 
lard  M.  McE)wen,  judge,  to  review  the  grant- 
ing of  a  writ  of  habeas  corpus.  Record  in 
the  habeas  corpus  proceedings  quashed. 

W.  H.  Stead,  Atty.  Gen.,  and  John  J.  Hea- 
ly.  State's  Atis-  (Charles  F.  Mansfield  and 
James  J.  Barbour,  of  counsel),  for  petitioner. 
Joseph  W.  Moses,  for  respondent  Joseph  B. 
David,  for  Ralph  Llpsey. 

SCOTT,  J,  Ralph  Llpsey  was  convicted 
at  the  February  term,  1906,  of  the  criminal 
court  of  Cook  county,  of  receiving  stolen 
property,  in  violation  of  section  239  of  chap- 
ter 38  of  Hurd's  Revised  Statutes  of  1905, 
and  the  value  of  the  goods  was  fixed  at 
$210.  He  was  sentenced  to  the  penitentiary. 
Thereafter  he  sued  out  of  this  court  a  writ 
of  error  to  review  the  record.  On  April  18, 
1007,  the  Judgment  was  affirmed,  and  he  filed 
a  petition  for  rehearing;  which  was  denied 


on  June  5,  1907.  The  mandate  of  this  court 
issued,  and  he  was  talcen  to  the  penitentiary 
at  Jollet  to  undergo  imprisonment  In  accord- 
ance with  the  judgment  of  the  criminal 
court  Thereafter,  and  on  Janoary  30,  1908, 
a  petition  was  filed  for  and  on  behalf  of  Lip* 
sey  in  the  superior  court  of  Cook  county  for 
a  writ  of  habeas  corpus,  asking  that  such 
writ  Issue  and  be  directed  to  the  warden  of 
the  penitentiary.  This  petition  was  address- 
ed to  the  Honorable  Wiilard  M.  McEwen, 
one  of  the  Judges  of  the  superior  court  and 
was  duly  presented  to  him.  He  made  an 
order  on  the  back  of  the  petition  directing 
the  writ  to  Issue,  and  providing  that  It 
should  be  returnable  before  him  on  February 
8,  1908.  Thereupon,  and  In  accordance  with 
that  order,  a  writ  of  habeas  corpus  Issued 
and  was  served  upon  the  warden  of  the  peni- 
tentiary on  the  6th  day  of  February,  1908, 
and  on  the  same  day  he  made  return  that  he 
had  compiled  with  the  writ  by  delivering  the 
body  of  Llpsey  Into  the  custody  of  the  sher- 
iff of  Cook  county.  It  appears  from  the  pe- 
tition for  the  writ  of  habeas  corpus  that  the 
theory  upon  which  relief  was  sought  by  Llp- 
sey was  that  the  Judgment  of  conviction  was 
void,  for  the  reason  that  the  verdict  wasJn- 
sufflclent  to  warrant  a  Judgment  of  convic- 
tion, and  amounted,  In  law,  to  a  verdict  of 
not  guilty.  At  the  February  term,  1908,  of 
this  court,  and  on  February  7,  1908,  the  peo- 
ple of  the  state,  at  the  relation  of  the  At- 
torney General  and  of  the  state'«  attorney  of 
the  county  of  Cook,  obtained  leave  to  file  a 
petition  for  a  writ  of  certiorari,  and  the  pe- 
tition was  filed  on  tliat  day.  It  is  averred 
by  that  petition  that  the  superior  court  of 
Cook  county  and  Judge  McBwen  were  with- 
out jurisdiction  of  the  subject-matter  of  the 
petition  for  a  writ  of  habeas  corpus,  and  a 
writ  of  certiorari  requiring  the  court  and 
Judge  to  send  up  the  record  was  sought  on 
that  ground  alone.  The  purpose  of  the  rela- 
tors was  to  obtain  a  judgment  of  this  court 
quashing  the  proceedings  in  liabeas  corpus. 
The  writ  of  certiorari  was  Issued  on  Febru- 
ary 7,  1908,  and  was  served  on  Februaiy  8, 
1908.  After  its  Issuance,  and  before  Its  serr- 
ice.  Judge  McEwen,  in  the  superior  court  ^i* 
tered  an  order  continuing  the  habeas  corpus 
proceeding  for  a  period  of  two  weeks.  Up- 
on the  service  of  the  writ  the  Judge,  by  coun- 
sel, appeared  in  this  court  on  Iiehalf  of  him- 
self and  the  said  superior  court  and  moved 
to  vacate  the  order  granting  leave  to  file  the 
petition  for  writ  of  certiorari  and  to  quash 
that  writ  Thereupon,  by  agreement  of  par> 
ties  and  pursuant  to  an  order  of  tills  court 
he  filed,  on  behalf  of  himself  and  the  supe- 
rior court  a  netum  to  the  writ  of  certiorari, 
setting  forth  the  habeas  corpus  proceedings 
as  al>ore  outlined.  It  was  provided  by  the 
order  of  this  court  pursuant  to  which  that 
return  was  filed  that  the  filing  thereof  should 
not  prejudice  the  motion  theretofore  made 
by  the  respondent 
The   first  question  for   determination   la 
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whether  or  not  the  superior  court,  or  any 
judge  thereof,  had  Jurlsdictton  to  order  the 
lamance  of  this  particular  writ  of  habeas 
corpus.  It  appears  from  the  petition  for 
that  writ  that  Lipsey  had  sued  out  of  this 
court  a  writ  of  error  to  review  the  proceed- 
ings of  the  criminal  court,  and  that  the  Judg- 
mtsat  of  that  court  had  been  by  this  court  af- 
firmed. It  also  appears  that  the  question  of 
the  sufficiency  of  the  verdict  returned  by  the 
Jury  in  the  case  in  the  criminal  court  was 
not  nUsed  by  assignment  of  error  in  this 
court  when  the  case  was  brought  here,  and 
It  is  stated  by  that  petition  that  neither  Lip- 
sey  nor  his  attorney  discovered  the  alleged 
iDSufflciency  of  the  verdict  until  after  the  pe- 
tition for  rehearing  which  was  filed  in  this 
court  had  been  denied.  It  is  urged  in  the 
brief  filed  In  the  present  proceeding  on  be- 
half of  Llpsey  that,  "If  the  Judgment  of  the 
criminal  court  is  void,  and  the  Supreme 
Court  of  Illinois  did  not  decide  that  such 
judgment  was  valid,  habeas  corpus  lies."  It 
is  true  that  the  question  as  to  the  sufficiency 
of  the  verdict,  and  the  validity  of  the  Judg- 
m«it  based  thereon,  was  not  specifically  pre- 
sented when  the  case  was  brought  here  by 
writ  of  error.  It  is  also  true  that  this  ques- 
tion might  then  have  been  presented  to  and 
passed  upon  by  this  court  had  Llpsey  seen 
fit  to  Invoke  the  Judgment  of  the  court  In 
reference  thereto.  The  general  rule  is,  when 
a  Judgment  is  affirmed  by  this  court,  all 
questions  raised  by  the  assignments  of  error, 
and  all  questions  that  might  have  been  so 
.raised,  are  to  be  regarded  ns  finally  adjudi- 
cated against  the  appellant  or  plaintiff  In  er- 
ror. A  Judgment  or  decree  having  been  af- 
firmed by  this  court  must  be  regarded  as  free 
from  all  error.  Gk>u1d  v.  Sternberg,  128  111. 
510,  21  N.  E.  628,  15  Am.  St  Bep.  138. 

Counsel  for  Llpsey  concedes  this  to  be  the 
general  rule,  but  Insists  that  In  criminal 
cases  there  Is  an  exception,  and  ibat  a  ques- 
tion which  goes  to  the  validity  of  the  Judg- 
ment itself  is  not  to  be  regarded  as  adjudi- 
cated against  the  prisoner  unless  that  ques- 
tion was  presented  by  an  assignment  of  er- 
ror. No  authority  is  cited  which  expressly  so 
•holds.  Counsel  refers  In  this  connection  to 
the  cases  of  Griffin  r.  Eaves,  114  Oa.  65,  38 
S.  B.  913,  and  In  re  Patswald,  5  Okl.  789,  50 
Pac.  139.  In  the  first  of  these  cases  the 
prisoner,  Eaves,  had  been  convicted  of  sell- 
ing Intoxicating  liquors  in  Bartow  county  in 
violation  of  a  general  statute  of  the  state, 
and  the  Judgment  of  conviction  had  been  af- 
firmed by  the  Supreme  Court  of  the  state. 
In  that  court  he  had  contended  that  the  gen- 
eral statute  bad  been  rendered  inoperative  in 
Bartow  ooimty  by  a  special  act  of  the  Legis- 
lature. The  Supreme  Court  refused  to  con- 
sider that  question  because  it  had  not  been 
properly  raised  in  the  nisi  prius  court.  Aft- 
er the  affirmance  of  the  Judgment  by  the  Su- 
preme Court  the  j)rlsoner  was  discharged  on 
babeas  corpus  by  the  superior  court  of  Bar- 


tow county  on  the  ground  that  the  general 
statute  had  been  so  rendered  Inoperative. 
Thereupon  the  sheriff,  against  whom  the  writ 
of  habeas  corpus  ran,  sued  out  of  the  Su- 
preme Court,  as  he  lawfully  might  in  that 
state,  a  writ  of  error  to  review  the  Judgment 
in  the  habeas  corpus  case,  and  that  court 
then  held  that  If  the  general  statute  had,  in 
fact,  been  rendered  inoperative  in  that  coun- 
ty by  the  later  special  act,  the  prisoner  could 
be  rightfuUy  discharged  in  habeas  corpus, 
but  reached  the  conclusion  that  the  special 
act  did  not  have  that  effect  and  reversed  the 
judgment  of  discharge.  That  case  la  not  in 
point,  as  the  court  held  in  the  earlier  case 
that  the  question  of  the  effect  of  the  special 
act  could  not  be  raised  upon  the  record  of 
the  nisi  prius  court  then  presented  to  the  Su- 
preme Court  There  is,  however,  language 
In  the  opinion  in  the  later  case  (Orlffln  v. 
Eaves,  supra),  from  which  it  may  perhaps  be 
inferred  that  the  Supreme  Court  of  Georgia 
regarded  the  law  on  this  point  to  be  as  coun- 
sel for  Llpsey  contends  it  is.  In  the  Oklap 
homa  case  the  prisoner  was  convicted  of  per- 
jury, and  the  Judgment  was  affirmed  by  the 
Supreme  Court  Thereafter  he  began  a  ha- 
beas corpus  proceeding  In  the  Supreme  Court 
and  was  discharged,  but  the  court,  in  Us 
opinion  in  the  second  case,  states :  "The  pe- 
titioner brings  this  proceeding  to  test  the 
validity  of  the  judgment  upon  a  question  of 
jurisdiction  not  appearing  in  the  record  up- 
on the  appeal."  The  case  is  therefore  with- 
out significance.  In  the  absence  of  authority 
directly  in  point  sustaining  counsel  for  the 
prisoner  in  the  position  taken  by  him,  we  are 
not  disposed  to  establish  an  exception  hereto- 
fore unknown  to  the  law  of  this  state  to 
the  general  rule  above  stated.  The  Judg- 
ment of  this  court  affirming  the  conviction 
of  Llpsey  must  be  regarded  as  an  abjudica- 
tion by  this  court  determining  the  Judgment 
of  conviction  against  him  to  be  valid. 

It  Is  true,  as  contended  by  counsel  both 
for  respondent  and  for  Llpsey,  that  circuit 
and  superior  courts,  and  the  Judges  of  those 
courts,  have  concurrent  Jurisdiction  with 
this  court  in  habeas  corpus  proceedings. 
That  fact,  however,  does  not  authorize  either 
of  those  courts,  or  either  of  such  judges,  to 
decide  a  question  contrary  to  the  way  it 
has  been  decided  by  this  court.  When  this 
court.  In  the  exercise  of  its  appeUnte  juris- 
diction, has  determined  a  question,  either 
of  law  or  of  fact,  the  matter  Is  ended  so  far 
as  the  circuit  and  superior  courts,  and  the 
Judges  thereof,  are  concerned,  and  they  may 
not,  by  reason  of  the  fact  that  their  Juris- 
diction In  habeas  corpus  Is  concurrent  with 
that  of  this  court  overrule  or  review  such 
decision  of  this  court  dealing  with  questions 
either  of  law  or  of  fact  When  the  petition 
for  the  writ  of  habeas  corpus  was  present- 
ed to  Judge  McEwen,  it  appeared  therefrom 
that  the  Judgment  In  the  criminal  case  had 
been  affirmed  by  this  court,  which,  as  we 
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have  seen,  was  an  adjudication  tliat  the 
Judgment  of  conviction  was  a  valid  one,  and 
"While  he  had  all  the  power  and  authority 
In  a  habeas  corpus  proceeding  that  is  vest- 
ed in  any  other  court  or  Judge  In  the  state, 
he  was  without  power  or  authority  to  de- 
termine that  the  Judgment  In  question  was 
void,  when,  as  a  matter  of  law,  this  court 
had  determined  that  it  was  vaMd.  Not  every 
document  labeled  a  petition-  for  a  writ  of 
habeas  corpus  is  necessarily  such  a  petition 
within  the  meaning  of  the  law.  A  motion 
for  a  new  trial  or  petition  for  rehearing 
concluding  with  a  prayer  for  this  great  re- 
medial writ  does  not  become  a  petition  for  a 
writ  of  habeas  corpus  which  authorizes  the 
court  to  grant  the  writ,  merely  because  the 
moving  party  sees  fit  to  denominate  the  doc- 
ument a  petition  for  a  writ  of  habeas  cor- 
pus. The  practice  and  procedure  In  habeas 
corpus  Is  fixed  by  chapter  65  of  Kurd's  Re- 
vised Statutes  of  1905.  The  issuance  of 
the  writ  upon  the  filing  of  the  petition  is 
not  a  mere  matter  of  coiirse.  The  writ 
should  never  Issue  unless  a  petition  is  pre- 
sented which  Is  in  substantial  accord  and 
compliance  with  the  provisions  of  the  stat- 
ute, and  which  shows  upon  Its  face  that  the 
petitioner  Is  entitled  to  his  discharge.  Sec- 
tion 5  of  that  chapter  (Hurd's  Rev.  St 
1005,  p.  1186),  provides:  "Unless  It  shall  ap- 
pear from  the  petition  itself,  or  from  the 
documents  thereto  annexed,  that  the  party 
can  neither  be  discharged,  admitted  to  ball 
nor  otherwise  relieved,  the  court  or  Judge 
shall  forthwith  award  a  writ  of  habeas  cor- 
pus." In  this  case  it  appeared  from  the 
face  of  the  petition  for  a  writ  of  habeas 
corpus  that  the  question  thereby  raised 
had,  as  a  matter  of  law,  been  adjudicated 
against  Lipsey  by  this  court  when  his  case 
was  here  on  writ  of  error,  and  it  therefore 
appeared  from  the  petition  that  Lipsey, 
so  far  as  Imprisonment  by  virtue  of  that 
Judgment  was  concerned,  could  not  by  the 
superior  court,  or  any  Judge  thereof,  be  dis- 
charged, admitted  to  ball,  or  otherwise  re- 
lieved, and  for  that  reason  the  writ  should 
not  have  issued. 

It  is  contended,  however,  that  even  If 
this  be  true  the  superior  court  was  not  with- 
out Jurisdiction;  that,  having  general  Juris- 
diction in  habeas  corpus,  the  court  had  the 
power  and  authority  to  issue  the  writ,  even 
though  the  prisoner  could  not  lawfully  be 
discharged.  We  have  held  that  Jurisdiction 
is  authority  to  hear  and  decide  a  cause,  and 
that  it  does  not  depend  upon  the  correctness 
of  the  decision  made.  People  ▼.  Talmadge, 
194  111.  6-/,  61  N.  E.  1049.  "Jurisdiction 
of  the  tribunal  does  not  depend  upon  actual 
facts  alleged,  but  npon  authority  to  deter- 
Miine  the  existence  or  nonexistence  of  such 
facts  and  to  render  Judgment  according  to 
Its  findings."  Bailey  on  Jiurisdiction,  §  2. 
The  language  last  quoted  seems  to  us  to  be 
accurate.     Applying   that  statement  of  the 


law  to  this  petition  for  habeas  corpus,  it  is 
apparent  that  the  petition  conferred  no  Ju- 
risdiction upon  the  superior  court  The 
fact  alleged  was  that  the  Judgment  in  the 
criminal  case  was  void.  It  also  appeared 
from  the  petition,  as  a  matter  of  law,  that 
this  court,  upon  a  writ  of  error,  had  deter- 
mined that  alleged  fact  to  be  untrue  and 
had  determined  that  the  Judgment  was  valid. 
That  being  the  case,  the  superior  court  was 
without  authority  to  determine  the  exist- 
ence or  the  nonexistoice  of  the  alleged  fact 
That  question  had  already  been  determined 
by  a  tribunal  whose  finding  the  superior 
court  had  no  authority  to  review.  The  su- 
perior court  was  therefore  without  Jurisdic- 
tion in  the  premises  and  without  right  or 
power  to  order  the  Issuance  of  the  writ. 
People  V.  Murphy,  212  111.  584.  72  N.  E.  902; 
In  re  Williams  (Ala)  43  South.  400,  10 
li.  R.  A.  (N.  S.)  1129;  Commonwealth  v. 
Lecky,  1  Watts  (Pa.)  67,  20  Am.  Dec  37; 
State  v.  Dobson,  135  Mo.  1,  36  S.  W.  238; 
Martin  v.  District  Court,  37  Colo.  110,  86 
Pac.  82;  Doyle  v.  Commonwealth,  107  Pa. 
20. 

It  is  contended,  however,  that  the  order 
allowing  the  filing  of  the  petition  for  the 
writ  of  certiorari  should  be  vacated,  and 
the  writ  of  certiorari  issued  from  this  court 
should  be  quashed,  for  the  reason  that  this 
court  Is  without  Jurisdiction  in  the  case 
now  at  bar.  We  have  no  original  Jurisdic- 
tion In  certiorari.  Section  8  of  chapter  37, 
Hurd's  Rev.  St  1905,  provides  In  refer^ice 
to  the  power  of  this  court  as  follows,  to 
wit:  "It  may  issue  writs  of  mandamus,  ha- 
beas corpus,  certiorari,  error  and  supersedeas, 
and  all  other  writs,  not  prohibited  by  law, 
which  may  be  necessary  to  enforce  the  due 
administration  of  Justice  In  all  matters  with- 
in its  Jurisdiction."  We  may  only  direct 
the  issuance  of  a  writ  of  certiorari  as  aoxU- 
iary  to,  or  ancillary  to,  or  In  aid  of,  or  to 
protect  our  appellate  Jurisdiction.  "The 
ofiBce  of  the  common-law  writ  of  certiorari 
Is  to  bring  before  the  court  the  proceedings 
of  Inferior  tribunals  or  officers  acting  Judi- 
cially In  cases  where  they  exceed  their  Ju- 
risdiction or  where  they  proceed  illegally,' 
and  there  is  no  appeal  or  other  mode  pro- 
vided for  directly  reviewing  their  proceed- 
ings." Olennon  v.  Britton,  155  IH.  232,  40 
N.  E.  594.  It  is  apparent  that  the  proceed- 
ing before  Judge  McEwen  is  one  of  the  char- 
acter that  may  here  be  reviewed  by  certi- 
orari, as  his  determination  in  the  matter 
may  not  be  reviewed  upon  appeal  or  by 
writ  of  error,  provided  it  can  be  said  that 
the  writ  herein  Issued  is  auxiliary  or  ancil- 
lary to,  or  in  aid  of,  or  to  protect  the  appel- 
late Jurisdiction  conferred  upon  this  court 
by  the  Constitution.  Upon  this  proposition 
the  respondent  insists  that  the  Jurisdiction 
which  was  exercised  In  this  cause  is  origi- 
nal; that  the  criminal  cause  Is  no  longer  pend- 
ing In  this  court;   that  upon  the  affirmance 
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of  the  Judgihent  of  the  criminal  court  and 
the  Issuance  of  the  mandate  from  this  court 
the  matter  was  ended  so  far  as  this  tribu- 
na)  Is  concerned;  that  in  the  punishment  of 
Iiipsey  It  is  the  judgment  of  the  criminal 
court,  and  not  the  judgment  of  this  court, 
that  Is  being  carried  into  effect;  and  that  the 
jurisdiction  in  certiorari  that  is  conferred 
upon  this  court  by  statute  can  only  be  exer- 
cised in  aid  of  a  proceeding,  appellate  in 
character,  actually  pending  in  this  court. 
It  is  said  that  the  case  of  People  t.  Circuit 
Court  of  Cook  County,  169  111.  201,  48  N.  K. 
717,  necessarily  leads  to  this  c<mcluBlon. 
That  case  dealt  with  the  right  and  power  of 
this  court  to  issue  a  .writ  of  prohibition; 
such  jurisdiction  as  it  has  in  reference  to  a 
writ  of  that  character  being  conferred  upon 
it  by  the  same  section  of  the  statute  which 
authorizes  it  to  issue  writs  of  certiorari. 
It  was  there  determined  that  this  court  was 
without  power  to  order  the  Issuance  of  a 
writ  of  prohibition  directed  against  a  cir- 
cuit court  for  the  purpose  of  preventing 
that  court  proceeding  further  in  a  cause 
which  had  not  been  brought  to  this  court, 
and  it  was  said  the  writ  could  only  issue 
where  appellate  jurisdiction  liad  been  al- 
ready acquired  by  this  court  in  a  pending 
suit.  The  argument  is -that  as  the  right  to 
issue  the  writ  of  prohibition  and  the  right 
to  issue  the  writ  of  certiorari  are  conferred 
by  the  same  section  of  the  statute,  and  as 
the  right  to  issue  the  one  Is  conferred  for 
the  same  general  purposes  as  the  right  to 
Issue  the  other,  reasoning  by  analogy,  the 
case  just  referred  to  leads  to  the  conclusion 
that  the  writ  of  certiorari  can  only  Issue  In 
aid  of  the  appellate  jurisdiction  of  this 
court  in  some  case  actually  pending  and  un- 
determined In  this  court  In  the  case  last 
referred  to  this  court  never  had  acquired 
appellate  jurisdiction  of  the  cause  in  refer- 
ence to  which  the  writ  was  sought,  and  it 
is  manifest  that  nothing  could  be  done  in 
aid  of  the  appellate  jurisdiction  of  this  court 
in  a  case  in  which  that  jurisdiction  had 
never  been  invoked.  In  the  criminal  pro- 
ceeding against  Lipsey,  however,  our  appel- 
late jurisdiction  has  been  invoked,  and  in 
that  respect  the  case  at  bar  Is  distinguished 
from  the  case  last  referred  to. 

Section  465  of  chapter  38,  Hurd's  Rev.  St 
1905,  provides :  "If  the  judgment  Is  afBrmed, 
the  Supreme  Court  shall  direct  the  court  In 
which  the  original  sentence  was  rendered  to 
carry  the  same  into  effect,  and  shall  give 
judgment  against  the  plaintiff  in  error  for 
costs,  and  execution  may  issue  therefor,  from 
the  Supreme  Court"  The  question  is:  May 
we  issue  the  writ  to  prevent  the  unauthor- 
ized and  illegal  acts  of  a  court  or  judge  inter- 
fering with  the  execution  of  a  judgment  which 
we  have  affirmed  and  which  we  have  directed 
the  criminal  court  to  carry  into  effect?  Is 
such  a  use  of  the  writ  a  use  which  is  ancil- 
lary or  auxiliary  to,  or  in  aid  of,  or  protec- 
tive to,  our  appellate  Jurisdiction?    No  cases 


are  cited  which  give  us  any  substantial  as- 
sistance in  determining,  this  question.  Cer- 
tain of  those  from  other  states  to  which  we 
are  referred  by  counsel  for  the  relators  seem, 
upon  a  casual  reading,  to  throw  light  upon 
the  subject ;  but  upon  Investigation,  as  point- 
ed out  by  counsel  for  the  respondent,  it  ap- 
pears that  they  are  from  states  where  the 
constitutional  and  statutory  provisions  fixing 
the  powers  of  the  couirt  of  last  resort  vary 
so  widely  from  our  own  that  the  adjudica- 
tions are  not  of  value  as  authorities  in  this 
instance.  It  seems  apparent  that  if,  while 
the  criminal  case  was  pending  here,  the  crim- 
inal court  had  entered  a  further  judgment 
In  the  case,  the  result  of  which  would  have 
been  to  have  rendered  ineffective  any  judg- 
ment that  might  thereafter  be  entered  by  us, 
the  proceedings  of  that  court  in  entering  such 
further  judgment  might  proiierly  have  been 
reviewed  by  us  on  certiorari  and  quashed. 
Here  we  mave  affirmed  the  judgment  of  the 
criminal  court  and  have  directed  that  it  be 
carried  into  effect  It  seems  illogical  to  say  a 
writ  of  certiorari  issued  to  preserve  the  status 
while  the  cause  was  here  pending  was  issued 
for  the  purpose  for  which  we  might  lawfully 
direct  the  issuance  thereof  as  our  power  In 
the  premises  Is  above  defined,  but  that  a  writ 
issued  to  prevent  an  Interference  with  the  ex- 
ecution of  the  judgment  which  we,  in  the  ex- 
ercise of  our  appellate  jurisdiction,  had  di- 
rected should  be  carried  into  effect,  was  not 
Issued  for  the  purpose  for  which  we  might 
BO  lawfully  direct  Its  issuance;  that  while 
the  case  Is  pending,  and  so  long  as  the  result 
is  uncertain,  this  court  may,  by  certiorari,  pre- 
yeat  any  disposition  being  made  of  the  body 
of  the  prisoner  that  would  render  any  judg- 
ment thereafter  rendered  nugatory,  but  that, 
when  this  court  has  directed  that  the  judg- 
ment Itself  shall  be  carried  Into  effect,  the 
court  Is  powerless  to  prevent  any  unauthorized 
and  illegal  interfer«ice  therewith  by  an  In- 
ferior tribunal.  In  onr  judgment  when  we  di- 
rected the  criminal  court  to  carry  Into  effect 
the  original  sentence,  that  court,  and  the  agen- 
cies made  use  of  by  It  in  complying  with  our 
direction,  became  our  agencies,  and  any  unau- 
thorized interference  with  them,  or  either  of 
them,,  while  executing  that  sentence,  was  an 
illegal  Infringement  of  our  appellate  juris- 
diction. Under  such  circumstances  a  writ  of 
certiorari  may  properly  Issue  from  this  court 
In  aid  of  and  to  protect  the  appellate  juris- 
diction of  this  court,  and  to  prevent  an  un- 
lawful interference  with  the  execution  of  the 
sentence  which  this  court  lias  directed  the 
criminal  court  to  carry  Into  effect 

It  is  also  contended  that  in  any  event  the 
writ  was  prematurely  Issued  by  this  court 
because  no  final  judgment  or  order  had  been 
entered  by  Judge  McEwen,  and  for  aught 
that  appears  the  prisoner  might  be  by  him 
remanded,  in  which  event,  it  is  said,  no  ne- 
cessity for  the  Issuance  of  the  writ  would  ev- 
er have  existed.  In  Hyslop  v.  Finch,  99  III. 
171,  it  was  said:   "A  common-law  certiorari 
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will  He :  First,  whenever  It  Is  shown  that  the 
Inferior  court  or  Jurisdiction  has  exceeded  its 
Jurisdiction;  second,  whenever  It  is  shown 
that  the  Inferior  court  or  jurisdiction  has 
proceeded  Illegally  and  no  appeal  or  writ  of 
error  will  He."  "This  writ  was  Issuable  at 
conunon  law  before  the  proceedings  insti- 
tuted had  culminated  in  a  trial,  order,  or 
judgmedt,  and  was  based  on  the  absence 
Mr  the  excess  or  usurpation  of  Jurisdiction 
on  the  part  of  the  tribunal  from  which 
the  proceedings  were  removed."  State  v. 
Dobson,  supra,  and  authorities  there  cited. 
Where,  as  in  the  case  at  bar,  the  tribunal 
whose  proceedings  are  attaclced  acted  with- 
out Jurisdiction  and  made  an  order  or  enter- 
ed a  Judgment  prejudlcal  to  the  party  com- 
plaining, the  writ  may  issue  without  await- 
ing a  final  Judgment  or  order  in  the  proceed- 
ing. Where,  however,  the  tribunal  possesses 
Jurisdiction  to  hear  and  determine  the  cause, 
the  writ  will  not  Issue  until  the  proceeding 
has  terminated,  and  then  only  if  It  appear 
that  the  tribunal  has  entered  an  Illegal  Judg- 
ment or  order.  In  the  latter  Instance  the 
court  has  Jurisdiction  to  proceed,  and  nd 
wrong  Is  done  unless  an  illegal  determination 
Is  reached.  In  Glennoa  v.  Burton,  144  111. 
551,  33  N.  E.  23,  referred  to  by  respondent,  It 
.was  said:  "It  Is  nowhere  asserted  to  be  the 
•law  that  certiorari  will  lie  merely  because 
proceedings  have  been  begun  before  a  tribu- 
nal that  has  no  Jurisdiction  of  them,  when 
the  tribunal  has  not  talcen  final  action  upon 
them  and  has  made  no  order  which  must,  of 
Itself,  Injuriously  affect  the  party  suing  out 
the  writ  unless  It  shall  be  annulled  by  a  court 
of  review."  In  the  present  case  respondent 
was  without  Jurisdiction,  the  punishment  of 
Lipsey  was  Interfered  with,  and  a  wrong  was 
done  the  people  of  the  state  when  the  ward- 
en, pursuant  to  the  writ  ordered  by  Judge 
McB}wen,  removed  the  prisoner  from  the  pen- 
itentiary. In  such  Instance  the  writ  of  cer- 
tiorari Issues  without  awaiting  the  final  dis- 
position of  the  matter. 

The  affirmance  of  a  judgment  of  convic- 
tion by  this  court  must,  according  to  the  law, 
be  regarded  by  the  Judges  of  the  circuit  and 
superior  courts  as  a  final  determination  by 
this  court  that  there  is  in  the  record  review- 
ed no  error,  and  that  the  Judgment  Is  valid 
for  aught  that  appears  upon  the  record.  In- 
terference by  nisi  prlus  Judges,  exercising 
Jurisdiction  In  habeas  corpus,  with  the  exe- 
cution of  such  a  Judgment  for  any  reason  ap- 
pearing upon  the  record  of  the  case  present- 
ed to  the  Supreme  Court,  constitutes  a  wrong- 
ful Infringement  of  the  appellate  jurisdiction 
of  that  court  and  tends  to  bring  the  courts 
of  the  state  Into  disrepute. 

The  foregoing  opinion  disposes  of  this  case 
as  It  Is  here  presented.  Nothing  said  or  left 
unsaid  Is  to  be  deemed  an  Intimation  that 
the  superior  court  could  rightfully  have  dis- 
charged Lipsey  on  habeas  corpus  if  the  crim- 
inal case  had  not  come  to  this  court,  and  If 
the  verdict  was  properly  the  subject  of  the 


criticisms  leveled  against  It  tie  criminal 
court  had  Jurisdiction  of  the  offense  with 
which  Lipsey  was  charged  and  had  jurisdic- 
tion of  his  person.  It  had  jurisdiction  to  de- 
termine the  sufiBciency  of  the  verdict  and  jur- 
isdiction to  enter  the  judgment  which  it  did 
enter.  Ex  parte  Watklns,  8  Pet  (O.  8.)  198, 
7  L.  Ed.  650.  By  the  entry  of  final  Judgment 
it  adjudicated  that  verdict  to  be  one  which 
would  support  a  judgment  of  conviction  In  the 
case.  The  superior  court  is  of  concurrent  Ju- 
risdiction, only,  with  the  criminal  court  Our 
view  of  the  law  with  reference  to  the  power 
of  the  superior  court  to  discharge  a  prisoner 
on  habeas  corpus  who  is  held  pursuant  to  a 
Judgment  of  the  criminal  court,  which  that 
court,  had  the  jurisdiction  to  enter, 'may  be 
gleaned  from  the  opinion  In  People  v.  Murphy, 
supra. 

The  record  of  the  proceedings  before  Judge 
McEwen  and  the  record  of  the  superior  court 
in  the'  habeas  corpus  case  will  be  quashed.  If 
Liipsey  Is  still  in  the  custody  of  the  sheriff  of 
Cook  county,  the  warden  has  the  power,  and 
It  Is  his  duty,  forthwith  to  take  him  (Lipsey) 
and  return  him  to  the  penitentiary,  there  to 
•undergo  imprisonment  pursuant  to  law,  and 
it  is  the  duty  of  the  sheriff  to  deliver  LIps^ 
to  the  warden  that  he  (Lipsey)  may  be  so  re- 
turned. 

Record  quashed. 


(2M  HI.  20B) 

SCHRADER  v.  KEHB  et  al. 

(Supreme  Court  of  lilinolB.     April  23,  1908. 

Rehearing  Denied  June  5,  1008.) 

BoUWnABIES  —  ESTABLISHMKNT— SXATUTOBT 
PBOVISIONS  —  POWEB  OF  COMIHSSIORKBS  — 
ACCBETIONS. 

Under  Laws  1901,  p.  307,  entitled  "An  act 
to  provide  for  the  permanent  survey  of  lands," 
providing  that  whenever  one  or  more  proprietors 
of  land,  the  corners  and  boundaries  oi  which 
are  lost,  destroyed,  or  are  in  dispute,  desire  to 
have  the  corners  of  boundaries  permanently  re- 
e.<<tabHshed,  and  cannot  agree  as  therein  provid- 
ed, tlie  court  shall  appoint  a  commission  to 
malte  a  survey  and  report  their  proceedings, 
and  that  the  comers  and  boundaries  established 
as  approved  by  the  final  judgment  of  the  court 
shall  be  considered  as  permanently  established 
according  to  the  survey,  the  commissioners  iiave 
no  authority  to  do  more  than  establish  the  lost 
comers  and  boundaries,  and  cannot  determine 
the  ownership  of  land  made  by  accretions  where 
the  Mississippi  river  encroached  on  the  lands  in 
question,  and  subsequently  receded  beyond  the 
original  shore  line. 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty;   B.  R.  Burroughs,  Judge. 

Statutory  action  by  Henry  R  Sclirader, 
trustee,  against  EMward  C.  Kehr  and  others 
to  survey  and  permanently  establish  lost 
comers  and  boundaries.  From  a  decree  ap- 
proving and  confirming  the  report  of  com- 
missioners, defendants  appeal.  Reversed  and 
remanded,  with  directions. 

Henry  E.  Schrader  filed  his  petition  In  the 
circuit  court  of  St.  Clair  county  under  the 
act  of  1901,  p.  307,  entitled  "An  act  to  pro- 
vide for  the  permanent  survey  of  landa."   All 
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the  lands  inTolved  are  a  part  of  the  common 
fields  of  Prairie  du  Pont,  the  title  to  wtaicb 
wasorl^nally  granted  to  certain  missionaries 
of  the  Roman  OathoUc  Chnrch  by  the  King 
of  France,  and  extended  from  the  Mississip- 
pi river,  sontheastwardly,  to  the  blntt.  This 
ground  was  snbdirided  by  the  mlasiODaries 
and  conveyed  in  fee  simple  to  Individual 
owners,  and  their  title  was  subsequently  con- 
firmed by  the  United  States.  The  snbdivi* 
sions  were  narrow  strips  of  land  extending 
from  the  blnfb  northwesterly  to  the  Missis- 
sippi river  as  it  then  existed.  The  surveys 
of  these  subdivisions  were  naml)ered,  and 
the  anbdlvision  known  by  the  number  of  the 
survey.  Appellee,  the  petitioner,  owned  sur- 
veys Nob.  149  to  156,  inclusive.  Appellant 
Hermann  owned  surveys  146  and  147,  and 
appellants  Kehr  and  Pitzman  owned  survey 
148.  The  Franklin  Bank  and  Riddle  owned 
surveys  157  to  166,  inclusive.  Survey  148, 
owned  by  Kehr  and  PitEman,  was  north- 
east of  and  lay  adjoining  and  parallel  with 
survey  149,  owned  by  Schrader,  and  surveys 
146  and  147,  belonging  to  Hermann,  Joined 
Kehr  and  Pitzman's  directly  on  the  north- 
east and  lay  parallel  therewith.  Tlte- lands 
owned  by  appellee,  Schrader,  luown  as  sur- 
veys 149  to  156,  inclusive.  Joined  Kehr  and 
Pitsmaa'B  and  lay  parallel  therewitb  on  the 
■outhwest 

The  petition  alleges  that  before  the  title 
to  said  surveys  was  confirmed  in  the  owners 
the  United  States  caused  the  tracts  to  be 
surveyed  and  the  lines  and  comers  to  be  es- 
tablished ;  tliat  the  side  lines  were  extended 
by  straight  extensions  from  the  bluffs  north 
41  degrees  and  20  seconds  west  to  the  Mis- 
sissippi )river  as  the  river  then  existed, 
and  the  northwesterly  line  of  said  surveys 
was  meandered  on  and  along  the  MisBlssippi 
river  and  comers  for  said  surveys  establish- 
ed; tliat  the  Mississippi  river  formed  the 
northwesterly  boundary  of  said  surveys. 
The  petition  avers  that  by  the  establishment 
of  the  Mississippi  river  as  a  boundary  the 
side  lines  of  all  the  surveys  extended  to  the 
middle  line  or  thread  of  said  stream,  al- 
though they  were  actually  run  and  surveyed 
only  to  ttie  bank  of  the  river.  The  petition 
further  avers  that  after  said  lines  and  cor- 
ners were  run  and  established  the  current 
of  the  river  changed  to  the  eastward,  and 
the  banlc,  which  formed  the  front  of  all  the 
surveys  when  they  were  made,  was  by  the  ac- 
tion of  the  water  cut  and  washed  away  and 
submerged  to  the  extent  of  about  1,000  feet 
iHick  from  tlie  Imnk  of  the  river  as  it  exist- 
ed at  the  time  the  original  survey  was  made, 
and  the  lines  and  comers  were  washed  away, 
destroyed,  and  lost.  The  petition  further 
alleges  that  subsequently  the  current  of  the 
river  changed  to  the  west  or  northwest,  and 
the  waters  receded  from*  the  newly  formed 
eastern  bank  or  shore,  and  the  thread  of  the 
stream  shifted  much  further  northwest  than 
it  had  been  before  the  surveys  were  made, 
and  a  large  amount  of  alluvion  was  deposit- 
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ed  on  the  eastern  side  of  the  river  within 
the  lines  of  said  surveys,  and  this  extended 
almost  to  the  middle  of  the  river  as  it  exist- . 
ed  at  the  time  ttie  original  surveys  were 
made  and  lines  and  comers  established. 
The  petition  prayed  for  the  appointment  of 
a  commission  of  surveyors  to  survey  and  per- 
manently'  establish  the  corners  and  bounda- 
ries of  the  lands  described. 
'  The  government's  surveys  of  these  lands 
from  the  bluff  to  the  bank  of  the  river  and 
along  the  river  iront  is  known  as  Rector's 
survey  of  1814.  After  that  time  the  current 
of  the  river  changed  to  the  eastward,  and  in 
1884  it  reached  the  farthest  point  iu  that  di- 
rection. This  was  a  little  more  than  1,000 
feet  east  or  southeast  from  the  original  bank, 
and  In  making  this  change  a  large  amount 
of  land  was  submerged  and  washed  away 
that  was  included  within  the  lines  run  by  the 
government  survey.  The  place  marking  the 
bank  of  the  river  as  it  existed  in  1884  Is 
called  the  "old  high  bank  of  1884."  After 
1884  the  current  changed  back  to  the  west- 
ward far  beyond '  the  current  as  it  existed 
when  the  government  survey  was  made,  and 
the  easterly  bank  of  the  river  is  now  about 
160  rods  further  west  than  it  was  when  the 
government  survey  was  made. 

The  real  dispute  between  the  parties  is  as 
to  the  ownership  of  and  the  proper  mle  for 
the  division,  between  the  coterminous  ripa- 
rian owners,  of  tlie  accretions  formed  be- 
tween the  old  high  bank  of  1884  and  the 
present  bank  of  the  river.  The  parties  are 
agreed  that  coterminous  riparian  owners  own- 
ed the  land  to  the  center  of  the  stream,  and 
that  the  side  lines  of  their  respective  tracts 
should  be  extended  from  the  bank  of  the 
stream,  at  right  angles  with  its  middle 
thread,  to  the  center  of  the  stream.  As  the 
side  lines  of  the  surveys  ran  in  a  north- 
westerly direction  and  the  river  In  a  direc- 
tion somewhat  west  of  south,  it  will  be  seen 
that  the  extension  of  the  side  lines  at  right 
angles  with  the  thread  to  the  center  of  the 
stream  would  l>e  nearly  west.  Appellants 
contend  that  this  extension  of  the  side  lines 
should  be  made  from  the  old  high  bank  of 
1884,  while  appellee's  contention  is  that  the 
extension  should  t)e  made  from  the  place 
where  the  river  existed  when  Rector's  sur- 
vey was  made.  If  appellants'  contention  be 
adopted  it  would  locate  the  northeast  line 
of  appellee  406  feet  southwest  of  where  it 
would  be  located  If  bis  contention  were 
adopted. 

The  following  quotation  from  the  answer 
of  appellants  to  the  petition  will  serve  to 
make  clear  the  real  point  of  controversy  be- 
tween the  parties :  "And  -these  respondents 
say  that  the  boundaries  of  so  much  of  said 
several  surveys  as  lies  southeast  of  said  old 
high  babk  as  surveyed  In  1884  are  well  de- 
fined and  in  nowise  in  dispute,  and  that  the 
several  owners  and  their  tenants  occupy  and 
cultivate  up  to  the  respective  side  lines  of 
their  several  tracts,  and  there  is  therefore 
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no  occasion  to  re-establish  tbem,  for  H^y 
have  not  been  either  lost  or  destroyed  nor 
are  they  in  dispute ;  and  as  to  the  new  land, 
to  wit,  the  accretion  which  lies  northwest  of 
said  old  high  bank,  the  controversy  Is  not  one 
of  boundaries,  but  a  dispute  as  to  the  prop- 
er rule  for  the  division  of  accretions  between 
coterminous  riparian  owners.  And  respond- 
ents are  advised  that  the  accretions  in  ques- 
tion should  be  divided  by  dropping  across 
them  a  perpendicular  from  the  point  at 
which  the  side  line  of  each  lot  Intersects  the 
old  high  bank  to  the  main  channel  of  the 
Mississippi  river  as  It  now  flows  in  front  of 
said  accretions,  and  they  say  that  the  re- 
spondents Kehr  and  Pltzman  in  1891  extend- 
ed the  side  lines  of  survey  148  from  the  old 
shore  across  the  accretions  to  the  new  shore 
at  right  angles  to  the  main  channel  of  the 
river,  and  have  since  been  In  the  actual  occu- 
pancy and  possession  of  the  land  within  the 
said  lines  to  the  water's  edge  of  the  Missis- 
sippi river  as  It  now  flows.  •  •  •  And 
respondents  respectfully  submit  that  If  the 
court  should  be  of  opinion  that  the  petition- 
er, Henry  E.  Schrader,  is  entitled  to  the  ap- 
pointment of  a  cbmmlsslon  of  surveyors,  as 
prayed  for  in  his  petition,  the  court  should, 
before  appointing  them,  determine  and  de- 
clare the  rule  of  division  according  to  which 
the  survey  of  accretion  Is  to  be  made  be- 
tween the  coterminous  owners,  and  Instruct 
and  direct  said  commission  accordingly,  and 
the  court  wlU,  If  necessary,  hear  evidence 
upon  any  disputed  question  of  fact;  and 
the  respondents  pray  for  such  other  and 
further  relief  as  may  be  meet  and  proper  in 
the  premises." 

The  court  after  hearing  the  testimony  of  G. 
F.  Hllgard,  a  surveyor,  and  appellant  Pltz- 
man, entered  an  order  finding  that  the  lands 
In  controversy,  according  to  the  original  sur- 
veys, extended  to  and  had .  their  western 
boundary  on  the  Mississippi  river;  that  by 
reason  of  the  river  being  the  boundary,  the 
side  lines  of  all  of  said  surveys  extended  to 
the  middle  line  or  thread  of  the  Mississippi 
river,  although  they  were  actually  run  and 
surveyed  only  to  Its  eastern  bank.  Tbe  court 
further  found  that  after  said  survey  was  made 
the  curr«it  of  the  river  changed  to  the  east, 
cutting  and  washing  away  the  bank  that  bad 
formerly  been  the  front  of  all  of  «ild  surveys, 
and  that  the  erosion  extended  easterly  to  the 
old  high  bank  of  1884,  whereby  the  lines  and 
comers  established  by  the  United  States  gov- 
ernment In  1814  were  destroyed  and  lost ;  that 
afterwards  the  current  changed  again  to  its 
present  location,  westwardly  or  northwesterly 
of  the  bank  as  It  existed  In  1814  when  the  sur- 
vey was  made,  and  that  an  accretion  was 
formed  between  the  boundary  line  of  1814  and 
the  present  bank  of  the  river.  The  court 
found  and  ordered  that  the  petitioner  (ap- 
pellee) was  entitled  to  have  the  lost  corners 
of  his  lands,  which  were  established  on  the 
bank  of  the  river  In  1814,  re-established,  and 
"the  several  parties  hereto,  petitioner  and  de- 


fendants, are  entitled  to  have  the  side  lines 
of  their  several  lots  extended  from  their  ter- 
mini on  the  said  survey  line  of  1814  across 
the  accretion  In  front  thereof,  at  right  angles 
to  the  main  channel  of  the  Mississippi  river 
as  it  now  flows,  and  are  also  entitled  to  have 
the  ccHmers  established  on  the  present  shore 
lines  by  proper  monuments."  A  commission  of 
surveyors  was  appointed,  and  after  making  the 
survey  they  reported  to  the  court  the  results 
thereof.  Their  r^ort  states  they  were  unable 
to  find  any  evidence  of  the  original  comers 
or  bearing  trees  marked  by  Rector  In  the  sur- 
vey of  1814,  but  by  use  of  a  certain  copy  of 
his  fleld  notes  and  other  surveys  they  located 
and  established  what  they  report  to  be  the 
meander  line  or  bank  of  the  rivo:  which  form- 
ed the  northwestern  boundary  of  the  land. 
Their  report  was  accompanied  by  a  plat,  and 
from  the  report  and  the  plat  It  appears  that 
they  extended  the  side  lines  of  the  surveys, 
without  any  change  of  course,  from  the  old 
high  bank  of  1884  to  the  bank  as  It  existed 
In  1814,  and  from  the  latter  place  to  the  bank 
as  it  exists  now,  west,  at  right  angles  with  the 
middle  thread  of  the  stream,  which  Is  in  ac- 
cordance with  appellee's  contention,  while, 
as  before  stated,  appellants'  contention  is  that 
the  side  lines  should  be  extended  from  the 
old  high  bank  of  1884  west  to  the  present 
bank,  at  right  angles  with  the  middle  thread 
of  the  stream. 

Appellants  entered  their  motion,  upon  the 
coming  In  of  the  report,  to  set  aside  and  reject 
the  lines  extended  from  the  place  where  the 
river  bank  existed  in  1814,  west,  at  right  an- 
gles with  the  thread  of  the  stream,  to  its  pres- 
ent bank,  as  recommended  by  the  report  of 
the  commissioners,  and  to  &dopt  in  lieu  there- 
of a  dotted  line  shown  on  the  plat,  extended 
from  the  side  line  at  the  old  high  bank  of 
1884,  west,  at  right  angles  with  the  middle 
thread  to  the  river  bank.  Written  reasons 
filed  in  support  of  said  motion  were  that  the 
act  under  which  the  proceeding  was  had  did 
not  apply  to  the  facts  found  by  the  decree 
and  stated  in  the  report  of  the  commission- 
ers ;  that  the  land  made  by  accretion  to  tlie 
shore  of  1884  Is  not  the  land  on  which  the  sur- 
vey line  of  1814  was  run  and  comers  located, 
and  heucc  said  comers  cannot  be  re-establish- 
ed. The  court  denied  the  motion  to  set  aside 
the  report  and  also  the  motion  to  adopt  the  line 
contended  for  by  appellants,  and  entered  a 
decree  approving  and  confirming  the  r^iort  of 
the  commissioners,  and  apportioning  the  costs 
among  the  parties  according  to  their  respec- 
tive interests  in  the  lands.  From  that  decree, 
appellants  have  prosecuted  this  appeal. 

Edward  C.  Kehr  and  L.  D.  Turner,  Jr.,  for 
appellants.   James  M.  Dili,  for  appellee. 

FARMER,  J.  (after  stating  the  facts  as 
above).  This  proceeding  was  begun  under 
section  2,  p.  307,  of  the  act  of  1001.  A  notice 
was  served  upon  the  defendants  to  the  peti- 
tion, who  were  owners  of  lands,  and  who 
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did  not  join  therein,'  of  the  day  the  petition 
would  be  presented  to  the  court  and  applica- 
tion made  for  the  appointment  of  a  commis- 
sion of  snrveyorg  to  re-eatabllsb  the  corners 
and  bonndarles  of  the  lands  of  the  parties  to 
the  petition.  The  proceeding  seems  to  have 
been  begun  and  prosecuted  upon  the  theory 
that  the  court  could  In  said  proceeding  deter- 
mine the  portions  of  land  formed  by  accretion 
and  reliction  of  the  river,  belonging  to  the  re- 
spective parties,  and  establish  the  comers  and 
boundary  lines  of  said  portions  so  ascertained 
by  the  court  As  said  in  the  statement 'pre- 
ceding this  opinion,  there  is  no  dispute  be- 
between  the  parties  that  the  coterminous  ripa- 
rian owners  owned  the  lands  formed  by  accre- 
tion and  reliction,  but  what  portion  of  said 
land  is  owned  by  eadi  of  them  depends  upon 
whether  the  side  lines  are  extended  from  the 
old  high  bank  of  1884  or  from  the  bank  as  it 
existed  in  1814.  All  parties  are  agreed  that 
from  whichever  point  the  extension  of  the 
side  lines  Is  made  It  Is  to  be  made  to  the  pres- 
ent river  bank,  at  right  angles  with  the  mid- 
dle thread.  On  this  point,  see  City  of  Peoria 
V.  Central  Nat.  Bank,  224  III.  43,  79  N.  K.  296. 
The  commissioners  reported  to  the  court  that 
they  adopted  the  line  of  the  Rector  sorvey  of 
1814,  which  was  the  bank  of  the  river,  as  It 
then  existed,  as  the  point  from  which  to  ex- 
tend the  side  lines,  and  established  the  side 
lines  accordingly,  and  they  reported  the  num- 
ber of  acres  this  gave  to  the  parties  in  the  land 
that  had  been  formed  by  accretion  between 
the  river  as  it  existed  In  1814  and  its  present 
location.  The  accretion  between  the  old  high 
bank  of  1884  and  the  river  as  It  existed  In 
1814  was  embraced  within  a  straight  exten- 
sion of  the  side  lines  of  the  government  sur- 
veys from  the  old  high  bank  of  1884  to  the 
river  as  it  existed  in  1814.  These  lines,  as  we 
hare  said,  ran  In  a  northwesterly  direction, 
and  the  extension  made  by  the  commission 
from  the  place  where  the  river  was  located  in 
1814  to  the  present  location  of  the  river 
was  practically  east  and  west.  The  effect 
of  the  report  and  its  approval  by  the  court 
appears  to  ns  to  have  been  a  determination  of 
the  title  to  the  land  In  dispute,  and  it  would 
seem  the  court  and  the  parties  so  regarded  it, 
for  appellants  moved  the  court  to  set  aside 
and  reject  the  lines  of  extension  adopted  by 
the  commissioners  and  to  adopt  the  line  con- 
tended for  by  appellants.  The  entire  argu- 
ment of  both  parties  In  this  court  is  devoted 
to  a  discussion  of  the  question  whether  the  ero- 
sion by  the  river  between  1814  and  1884  and 
the  submergence  of  the  land  to  the  old  high 
bank  of  1884  destroyed  the  land,  and  the  accre- 
tions made  by  the  river  in  changing  to  Its  pres- 
ent location  are  all  to  be  distributed  between 
the  riparian  owners  as  accretions  from  the  old 
high'  l)ank  of  1884  to  the  river  as  it  now  ex- 
ists, or  whether  only  the  land  between  its 
boundary  as  surveyed  along  the  river  in  1814 
and  the  present  location  of  the  river  Is  to  be 
considered  as  accretion.  We  do  not  think  this 
question  a  proper  one  for  determination  In 


this  proceeding.  All  tLat  the  commission  of 
surveyors  could  properly  do  was  to  locate  cor- 
ners and  boundaries  that  had  been  lost.  They 
had  the  authority  to  locate  the  boundaries 
and  comers  of  the  lands  of  the  parties  to  the 
petition  as  run  and  established  by  the  Rector 
survey  of  1814,  but  they  had  no  authority  to 
determine  the  ownership  of  the  lands  made 
by  accretion  or  where  the  extension  of  the 
side  lines  Of  the  surveys  should  begin  in  dis- 
tributing between  the  parties  the  land  thus 
formed.  After  the  lost  corners  and  bound- 
aries had  been  located  then  the  rights  of  the 
parties  in  the  lands  In  controversy  must  be 
determined  In  a  proceeding  at  law  for  that 
pui-pose. 

Krause  v.  Nolte,  217  ni.  298,  75  N.  B.  362, 
appears  to  us  Conclusive  of  this  question. 
That  case  was  an  action  of  ejectment,  and 
the  trial  court  admitted  in  evidence,  on  biehalf 
of  the  plaintiff,  a  decree  rendered  in  a  pro- 
ceeding under  the  act  of  1901  for  the  estab- 
lishment of  lost  comers  and  boundaries.  The 
defendant  was  a  party  to  that  proceeding,  and 
It  was  contended  that  because  he'  flled  no  ex- 
ceptions to  the  report  of  the  surveyors  the  de- 
cree was  binding  and  conclusive  upon  him. 
This  court  said  (page  304  of  217  111-  page  363 
of  75  N.  E.) :  "The  act  of  May  10.  1901,  is  the 
same  as  the  act  of  March  25,  1869  (Laws  1869, 
p.  241),  upon  the  same  subject  Gross'  St 
111.  1871,  pp.  726,  727.  In  constroing  the 
lattet  act  this  court  said  In  Martz  v.  Wil- 
liams, 67  IlL  806,  that  'It  nowhere  confers 
power  on  the  commissioners  to  establish  new 
comers  or  run  new  boundary  lines,  but  sim- 
ply to  re-establish  those  once  established  by 
the  United  States.'  AUmon  v.  Stevens,  68  111. 
89.  In  Irvln  v.  Rotramel,  68  111.  11,  in  speak- 
ing of  this  same  act  of  March,  1869,  it  is  said : 
'It  Is  evident  from  this  section,  and,  Indeed, 
from  the  whole  tenor  of  the  act.  Its  object  Is 
to  provide  means  by  which  lost  corners  may 
be  restored  and  placed  where  they  properly 
belong  according  to  the  original  survey.' 
What  was  said  in  the  cases  thus  referred  to 
In  regard  to  the  act  of  March,  1869,  applies 
to  the  act  of  May  10, 1901.  The  object  of  the 
latter  act  Is  merely  to  restore  and  re-establish 
the  corners  and  boundary  lines  once  estab- 
lished by  the  United  States.  This  being  so, 
the  proceeding  Is  not  one  for  the  purpose  ot 
establishing  the  title  of  the  parties  to  any  por- 
tion or  portions  of  the  property  as  to  which  a 
boundary  line  Is  to  be  restored.  Establishing 
title  is  an  entirely  different  matter  from  re-es- 
tablishing and  restoring  lost  corners  or  disput- 
ed boundaries.  The  decree  in  the  proceeding 
under  the  act  of  May  10,  1901,  cannot  be  set 
up  as  an  estopi)eI  against  appellant  or  as  res 
judicata  upon  the  question  of  title."  A  num- 
ber of  authorities  of  other  states  will  be 
found  cited  In  the  opinion  which  support  the 
decision  reached  in  this  case. 

While  this  ouestlon  is  raised  by  the  assign- 
ment of  errors  It  has  not  been  discussed  by 
counsel  In  their  briefs,  except  that  a  bare  ref- 
erence Is  made  to  it  In  the  reply  brief  of  ap- 
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pellanta,  and  If  thia  were  a  case  where  we 
could  wltb  propriety  disregard  errors  assigned 
and  not  argued,  and  pass  only  upon  errors 
discussed  In  the  briefs,  we  would  very  will- 
ingly do  BO,  but  under  our  view  of  tbe  law, 
and  as  It  has  been  heretofore  decided  by  this 
court,  we  feel  compelled  to  rererse  this  decree 
and  remand  tbe  case  to  the  circuit  court,  with 
directions  to  refer  back  to  the  commission  of 
surveyors  their  report,  wltb  Instructions  to 
modl^  and  amend  it  in  accordance  with  the 
▼lews  we  have  expressed. 
Reversed  and  remanded,  wltb  dlrectlona. 

(2S4  III.  m.) 

CLEMENS  V.  CRANE. 

(Supreme  Court  of   lilinois.     April   23,   1908. 

Rehearins  Denied  June  3,  1908.) 

1.  "Usubt"— Nature— Elements. 

"Usury"  is  an  illegal  profit  required  and  re- 
ceived from  the  borrower  by  a  lender  of  money, 
and  to  constitute  it  there  muit  be  a  loan  or  for- 
bearance, the  loan  must  be  of  money  or  some- 
thing circulating  as  money,  it  most  l>e  repay- 
able absolutely  and  at  all  events,  and  something 
must  be  exacted  for  the  use  of  tiie  money  in  ex- 
cess of  and  in  addition  to  the  interest  allowed 
by  law. 

[Ed.  Note. — For  cases  in  noint,  see  Cent  Dig. 
vol.  47.  Usury,  IS  1,  23-29. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7246-7249.1 

2.  SaIOD— IKTBNTIOR   OV  PASTIES. 

In  determining  whether  a  transaction  is 
usurious,  the  intention  of  the  parties  as  It  ap- 
pears from  the  facts  and  circumstances  of  the 
case  may  be  considered,  and  the  &>rm  of  the  con- 
tract is  not  conclusive  of  the  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die 
vol.  47,  Usury,  H  23,  24.] 

8.   EVIDBNCB— EZTBINBIO     EVIDERCB— USUBY. 

An  agreement  to  pay  an  illegal  rate  of  in- 
terest to  void  as  in  violation  of  law,  and  as  the 
charge  of  usury  raises  a  question  of  the  legality 
of  tbe  contract,  extrinsic  evidence  may  be  con- 
sidered in  determining  whether  tlie  contract  is 
usurious,  and  the  right  to  resort  to  such  evi- 
dence does  not  depend  upon  the  existence  of  an 
ambiguity  in  the  written  contract. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  t  2029.] 

4.  Appeal   and    Ebkob  —  Review  —  Scope — 
Questions  or  Fact— Equitaulx  Pboceed- 

IN08.  ' 

In  the  adjustment  of  claims  against  an  es- 
tate, the  probate  court  may  resort  to  equitable 
procedure,  and  upon  an  appeal  to  the  Supreme 
Court  questions  of  fact  as  well  as  of  law  must 
be  examined  under  the  rules  applicable  to  ap- 
peals in  chancery,  and  hence  where  a  claim 
against  an  estate  is  resisted  on  tbe  ground  of 
usury,  the  Supreme  Court  on  appeal  from  the 
Appellate  Court  is  not  bound  by  that  court's 
findings  on  the  facts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  If  3970-3978.] 

5.  UsuBT  —  Existence  or  Loan  —  Loan  ob 
Purchase— Evidence. 

Evidence  examined,  and  held  to  show  that 
money  advanced  was  not  intended  as  a  loan,  but 
was  advanced  to  obtain  an  interest  in  a  business 
and  a  share  in  its  profits. 
0.  Pabtnebship— SuABiNO  Pbofitb  but  Not 

Losses. 

Persons  may  be  partners  as  to  the  profits  of 
a  business  without  both  being  liable  for  the 
losses. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  a&,  Partnership^  |  28.1 


7.  Sake  —  Shabino  Pboitts  iB  Coupensa* 

TION. 

A  share  of  profits  may  be  taken  as  com* 
pensation  for  services  or  for  tbe  use  of  money. 

[Ed.  Note.— For  coses  in  point,  see  Cent  Di& 
vol.  38,  Partnership,  {f  23,  24.] 

8.  USUKT  —  OONSTBUCTION   OF.  TBANSACTI0R-> 

Fbesuicftion. 

Where  a  transaction  is  susceptible  of  an  ln> 
nocent  construction,  and  can  only  be  held  ukuiI* 
ous  by  wresting  it  from  its  relation  to  other 
facts,  or  by  imputing  to  the  facts  a  meaning 
wliich  they  cannot  reasonably  l>ear,  a  court  will 
not  decree  a  forfeiture,  but  will  uphold  and  en- 
forc^  the  contract,  since  there  is  no  presumption 
of  law  that  a  contract  is  illegal  or  criminal. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig; 
vol.  47,  Usury,  |  308.] 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Aiqpeal  from  Circuit  Court,  Coolc 
County ;  Thomas  O.  Wlndes,  Judge. 

Proceedings  for  the  allowance  of  the  clnim 
of  Matilda  M.  Clemens  against  the  estate  of 
Gnstav  A.  Boda  There  was  a  Judgment  of 
the  probate  court  in  favor  of  Theresa  M. 
Crane,  administratrix,  disallowing  the  claim, 
and  daimant  appealed  to  the  circuit  court 
where  the  claim  was  allowed.  From  a  Judg- 
ment of  the  Branch  Appellate  Court  for  the 
First  District,  aiSrmlng  the  Judgment  of  the 
circuit  court,  the  administratrix  appeals. 
Affirmed. 

Rehearing  denied  June  8,  1908;  FARMEB, 
SCOTT,  and  DUNN,  JJ.,  dissenting. 

Matilda  M.  Clemens  filed  a  claim  In  tbe 
probate  court  of  Cook  county  against  the 
estate  of  Oustav  A.  Bode  for  $7,000,  which 
that  court  disallowed.  The  claimant  appeal- 
ed to  tbe  circuit  court,  and  upon  a  liearing 
before  that  court  without  a  Jury  the  fall 
amount  of  the  claim  was  allowed,  and  Judg- 
ment rendered  against  the  estate,  to  be  paid 
in  due  course  of  administration.  Theresa  M. 
Crane,  administratrix  of  Gustav  A.  Bode's 
estate,  took  an  appeal  to  the  Appellate  Court 
for  tbe  First  District  That  court  alSrmed 
the  Judgment  of  the  circuit  court  The 
administrattix  by  her  further  appeal  has 
brought  the  record  to  this  court  for  review. 

The  evidence  introduced  consists  of  a  writ- 
ten instrument  executed  January  2,  1893,  and 
certain  supplementary  agreements  indorsed 
thereon,  together  with  a  number  of  letters 
between  appellee  and  Gustav  Bode.  Tbe 
nature  of  the  questions  involved  Is  such  that 
we  deem  It  necessary  to  set  out  in  detail 
the  correspondence  between  the  parties  to 
the  transactions  out  of  which  this  litigation 
grows.  Before  doing  so,  however,  a  brief 
statement  of  some  of  the  facts  will  throw 
some  light  on  the  written  evidence  herein- 
after set  out 

Prior  to  the  year  1800  the  husband  of  ap- 
pellee appears  to  have  been  engaged  In  the 
manufacture  of  soda  water,  cider,  ginger  ale, 
and  other  nonintoxlcating  drinks.  Gustav 
A.  Bode  at  that  time,  and  subsequent  thereto^ 
was  a  manufacturer  of  extracts.  A  very 
close  and  sincere  friendship  existed  l>etween 
Bode  and  Clemens,  and  their  famiUea  wer* 
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likewise  Intimately  acquainted.  About  the 
year  1890  Bode  and  Clemens  appear  to  tuiTe 
bad  nnder  consideration  the  formation  of  a 
partnership  between  them.  Clemens  died 
in  1890,  and  no  partnership  agreement  was 
entered  into  between  them.  After  attempting 
to  continue  the  business  of  her  husband  for 
a  year  or  more  after  his  death,  the  appellee 
sold  the  business  and  her  home  for  $7,000. 
Before  making  this  sale  Bode  and  aiH>eIlee 
tiad  discussed  the  advisability  of  her  selling 
out  her  business  and  investing  It  in  the  ex- 
tract business  with  Mr.  Bode.  In  February, 
1891,  appellee,  in  pursuance  of  a  yert)al  un- 
derstanding with  Bode,  sent  him  $1,000,  and 
soon  afterwards  sent  him  $1,100  more,  and  in 
November,  1892,  she  sent  $4,550  additional, 
and  a  little  later  $350  more,  making  a  total 
of  $7,000.  This  amount  was  subsequently 
raised  to  $7,777,  $777  of  which  was  after- 
wards returned  to  appellee,  leaving  the  net 
amount  of  $7,000  in  the  hands  of  Bode.  He 
remitted  appellee  $75  per  month  regularly 
until  February  24,  1901,  Bode  died  February 
27,  1901.  He  paid  the  appellee  at  the  end  of 
each  year  about  18  per  cent,  on  the  amount 
of  money  due  appellee,  less  the  monthly  pay- 
ment of  $75.  The  aggregate  amount  of  pay- 
ments made  by  Bode  to  appellee  exceeded 
the  principal  sum  in  his  hands  belonging  to 
her. 

.  The  defense  interposed  by  appellant  to  ap- 
pellee's claim  is  that  the  contract  is  usurious, 
and  that  the  several  payments  made  were 
.payments  of  usurious  interest,  which  being 
applied  to  the  principal  sum  extinguished  it, 
leaving  nothing  due.  The  appellee  contends 
that  she  invested  her  money  in  Bode's  busi- 
ness for  a  share  of  the  profits  and  that  she 
became  a  partner  in  the  profits  of  his  busi- 
ness, and  that  all  payments  made  were  on 
account  of  her  share  in  such  profits,  and  that 
therefore  the  whole  of  the  principal  sum 
Is  still  due  her. 

The  contract  upon  which  appellee's  claim 
is  based  is  as  follows: 

"This  agi^ement,  entered  Jnto  this  second 
day  of  January,  1893,  by  and  between  Oustav 
A.  Bode  and  Mrs.  M.  M.  Clemens,  to  wit: 
The  said  Gustav  A.  Bode  agrees  to  accept 
from  Mrs.  M.  M.  Clemens  the  sum  of  six  (6) 
thousand  dollars  ($6,000),  on  which  the  said 
O.  A.  Bode  agrees  and  guarantees  a  net  profit 
to  the  said  Mrs.  M.  M.  Clemens  of  not  less 
than  fifteen  per  cent  per  annum,  said  inter- 
est or  iwoflt  to  be  paid  between  January  5 
and  15  of  each  year,  less  $900,  which  $900 
will  I>e  mailed  to  Mrs.  M.  M.  Clemens  in 
monthly  lots  of  $75  per  month,  or  $900  in 
twelve  months.  It  is  further  agreed  that 
$3,000  shall  be  paid  back  to  Mrs.  M.  M.  Clem- 
ens or  her  heirs  in  five  years  from  this  date, 
January  2,  1893,  and  the  remaining  $3,000  in 
eight  years  from  this  date,  January  2,  189a 
In  the  event  of  the  death  of  the  said  Gustav 
A.  Bode  the  said  Mrs.  M.  M.  Clemens  agrees 
to  surrender  this  Instrument  to  the  widow 
o(  the  said  Qustar  A.  Bode,  who  will  pay  to 


the  said  Mrs.  M.  M.  Clemens  the  entire 
$6,000,  together  with  an  approximate  of  the 
profits  earned  since  the  date  Qf  last  settle- 
ment This  is  not  transferable  only  to  the 
heirs  at  law  of  the  said  Mrs.  M.  M.  Clemens 
or  their  guardian,  for  the  heirs'  benefit  The 
above-named  $6,000  can  be  used  by  the  stated 
G.  A.  Bode  either  in  his  business  or  outside 
of  it  as  his  Judgment  may  elect' 

"$7,000 
"Oustav  A.   Bode,  $6,000. 
"M.  M.  Clemens." 

Indorsed  on  the  back  of  this  agreement  Is 
as  follows: 

The  first  Indorsement: 

"Taking  effect  January  1,  1894,  the  sum 
total  of  the  within  agreement  is  increased  to 
seven  thousand  dollars  ($7,000),  the  cosdi- 
tions  remaining  the  same,  excepting  that  this 
additional  $1,000  be  returned  to  the  said  M. 
M.  Clemens  in  J.anuary,  1885,  or  January, 
1896,  }u8t  as  M.  M.  Clemens  may  dictate. 
"Gustav   A.   Bode." 

The  second  Indorsement: 

"At  request  of  Mrs.   M.   M.  Clemens   the 
al>ove-mentloned  one   thousand  dollars   ($1,- 
000)  will  remain  a  part  of  the  within  con- 
tract for  two  years  from  January  1,  1896. 
"M.  M.  Clemens, 
"Gustav   A.   Bode." 

"By  mutual  agreement  the  amount  is 
changed  from  $7,000  to  $7,777,  and  the  con- 
ditions remain  the  same  as  stated  in  body  of 
agreement  excepting  that  time  for  return  of 
the  $7,777  is.  to  be  agreed  upon  January  16, 
1901. 

"Dated  at  Oalesburg,  Illinois,  January  14, 
1889.  Gustav  A.  Bode, 

"M.  M.  Caemens." 
"Galesburg,  August  8,  1900. 

"Seven  hundred  and  seventy-seven  dollars 
of  this  contract  has  been  this  day  refunded, 
leaving  net  Investment  seven  thousand  ($7,- 
000)  dollars.  This  agreement  expires  Janu- 
ary 15,  1903,  in  place  of  1901. 

"M.  M.  Clemens, 
"Gustav   A.   Bode." 

First  of  the  letters  in  chronological  order, 
is  dated  February  14,  1891:  "Matilda  M. 
Clemens — ^Dear  Friend:  I  am  In  receipt  of 
your  favor  with  agreements  signed  and  also 
draft  for  $1,000.  I  inclose  one  of  the  agree- 
ments signed  by  me.  I  would  say  more  now, 
but  as  I  am  a  little  rushed  I  will  let  it  go 
until  next  time.  Now  that  we  are  partners 
I  will  Just  simply  say  that  I  will  do  my  ut-l 
most  to  make  you  feel  satisfied  with  this' 
world. 

"Yours  very  respectfully,  G.  A.  Bode." 
The  second  letter  Is  dated  January  18, 1892: 
"Mrs.  M.  M.  Clemens— Dear  Friend:  I  re- 
ceived your  letter  with  draft  this  forenoon. 
I  think  it  best  to  give  you  a  certificate  show- 
ing that  I  have  the  money,  and  I  enclose  it. 
I  made  It  for  two  (2>  years.  If  you  would 
rather  have  It  for  one  year,  send  it  back  and 
I  will  exchange  it  and  return  it  to  you.  I 
will  do  my  best  for  you  and  remit  the  profit 
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at  same  time  tbat  I  remit'  the  profit  on  the 
other  $1,000.  If  you  would  rather  have  it 
some  other  way,  advise  me  and  I  will  do  as 
you  wish  me.  We  are  glad  that  Ic's  Improve- 
ment Is  permanent  Please  accept  our  heart- 
felt thanks  for  your  well  wishes  endeavors. 
Trusting  you  are  having  a  nice  trade,  I  am 
your  friend,  G.  A.  Bode." 

The  third  is  a  certificate  bearing  date  No- 
vember 28,  1892:  "This  is  to  certify  that  I 
have  received  from  Mr&  Matilda  M.  Clemens, 
of  Fairbury,  Illinois,  the  sum  of  ^,650,  to  be 
used  by  me  In  such  manner  as  to-  realize  her 
the  largest  profitable  income.  Gustav  A. 
Bode."  Underneath  the  above  is  written: 
"Mrs.  Clemens :  The  above  will  do  until  you 
get  the  other  $3,450  in,  and  then  I  will  give 
you  one  writing  to  cover  the  entire  $7,000." 

The  fourth  is  a  letter  written  by  appellee, 
the  material  parts  of  which  omitting  certain 
references  to  family  matters,  are  as  follows: 
"Fairbury,  111.,  Jan.  16,  1803.  Mr.  G.  A. 
Bode — Dear  Friend:  •  •  •  I  wrote  you 
that  I  was  not  Just  satisfied  with  the  agree- 
ment yov  sent  It  was  not  what  I  expect- 
ed, and  your  second  letter  convinces  me  we 
are  Inboriug  under  a  misunderstanding.  I 
tliougbt  all  the  time  you  expected  to  use  my 
money  in  your  business  and  would  give  me 
such  profits  as  It  realized.  Don't  you  remem- 
ber me  saying,  before  I  sold  my  business,  I 
would  sell  if  yon  would  let  me  put  the  money 
in  your  extract  business,  the  same  as  you 
had  the  $1,000,  and  you  said  you  would,  and 
as  you  could  not  make  any  change  In  the 
business  until  the  first  of  the  year  you  would 
use  that  money  I  sent  yon  to  the  best  ad- 
vantage until  that  date?  Then  I  understood 
you  was  to  put  It  in  your  business,  and  give 
me  papers  to  that  effect  I  don't  understand 
your  writing  about  iiaving  it  out  on  ninety 
days'  time  when  I  expected  it  to  go  into 
your  business  January  1.  When  you  write 
the  agreement  I  would  much  prefer  yon 
would  say  the  money  was  in  the  business  and 
state  a  per  cent  that  it  wUl  not  fail  below; 
In  fact  Just  duplicate  the  agreement  for  the 
$1,000,  only  have  it  for  $6,000.  (I  will  Just 
leave  the  $1,000  as  it  Is,  as  It  has  one  more 
year  to  run,  and  in  case  I  should  need  the 
money  in  one  year  it  will  be  due  at  that 
time).  Have  the  article  for  $6,000  drawn 
up  for  a  period  of  eight  years,  as  Claude  will 
be  twenty-one  then,  and  he  can  take  this 
care  off  of  you.  I  would  rather  yon  would 
mention  the  amount  you  will  pay  me  each 
month  and  state  It  is  to  be  interest  on  the 
principal.  I  have  found  by  keeping  account 
of  everything  this  month  that  $50  will  not 
run  us,  as  up  to  the  15tb  my  expenses  are 
$39.58,  and  I  don't  see  no  reason  why  It 
won't  l>e  Just  as  much  the  rest  of  this  month. 
You  see  I  am  paying  $10  for  rent  and  $10 
for  B.  and  S.  for  children,  and  that  takes  quite 
a  piece  from  $50.  I  think  I  will  have  to  ask 
you  to  send  me  $75  per  month,  and  please 
state  in  article  when  balance  of  Interest  Is 
to  be.  paid.    I  am  very  sorry  of  the  delay 


in  answering  your  letter  but  It  could  not 
be  avoided.  I  must  stop  writing,  as  my  eyes 
are  paining  me.  If  I  have  failed  to  make 
myself  understood  I  hope  you  will  tell  me 
Just  where.  After  all  of  our  conversations  on 
this  subject  I  did  not  think  we  would  have 
any  trouble  about  the  agreement  I  will 
.  return  the  one  you  sent  me  wlien  I  hear  from 
you  again,  or  destroy  it  as  It  Is  not  signed. 
I  don't  think  it  will  matter  what  I  do  with 
It  but  I  will  keep  it  until  I  hear  from  you 
again.  I  am  glad  you  are  well  again.  When 
do  you  expect  to  move?  We  are  all  well  but 
our  eyes,  and  I  hope  they  will  be  all  right 
soon.    Ever  your  friend,  M.  M.  Clemens." 

In  a  r^ly  dated  January  18,  1893,  Mr. 
Bode  wrote  as  follows,  a  few  words  not  l>elng 
legible:  "Mrs.  M.  M.  Clepaens — Dear  Friaid: 
Tour  letter  reached  me  this  morning  and 
the  contents  of  same  are  noted.  Mrs.  B.  and 
myself  are  sorry  to  hear  of  your  eye  afflic- 
tion, and  I  trust  It  will  leave  no  bad  effect 
on  either  of  you.  I  will  answer  yonr  letter 
by  first  saying  that  I  -understood  that  I  was, 
and  I  expect  to  use  your  money  for  your 
benefit  In  the  extract  line.  The  reason  that 
I  loan  money  for  60,  90,  and  120  days  at  a 
time  Is,  because  I  nearly  always  have  from 
$2,000  to  $5,00Q  more  ready  money  than  the 
immediate  wants  of  my  business  Justifies, 
and  as  I  cannot  get  Interest  from  my  bank 
on  it,  I  loc^  about  and  find  a  safe  place  to 
invest  it  for  the  time  desired,  and  thereby 
make  the  profit  at  the  end  of  the  year  to 
amount  to  Just  *  •  •  left  it  unused  at 
the  bank.  This  makes  tbat  clear  to  you,  I 
hope.  Now,  then,  about  the  paper  I  sent 
you.  In  the  first  place,  if  I  gave  you  an  or* 
dinary  partnership  paper,  then  in  case  of  my 
death  you  would-be  obliged  to  depend  upon 
the  ability  of  the  administrator  to  turn  the 
real  estate  and  other  assets  into  cash,  and  in 
case  of  bad  handling  or  financing  (as  is  often 
the  case  with  estates)  you  might  not  realize 
ail  that  is  coming  to  you,  and  even  If  you 
did  get  every  cent  you  would  get  It  much 
later  than  if  it  is  done  as  I  intended  for  it 
to  be  done.  I  will  try  to  explain  my  object 
and  also  my  desire  in  sending  you  the  paper 
I  did.  First  of  all  comes  the  matter  of  safe- 
ty,-rthat  is,  to  make  you  perfectly  safe  in 
case  of  my  deatti.  To  do  tills  I  put  an  In- 
surance of  $10,000  on  my  life,  which  Is  pay- 
able to  my  wife.  Out  of  this  she  will  pay 
you  the  amount  due  you,  and  as  this  insur- 
ance money  is  not  a  part  of  the  estate  it 
will  not  come  under  the  Jurisdiction  of  the 
court  and  will  thus  simplify  matters  to 
such  an  extent  that  you  can  close  It  up  among 
yourselves  by  you  giving  her  my  paper  back 
and  she  giving  you  the  cash.  Should  Mra 
Bode  die  first  then  I  would  have  yonr  name 
put  on  the  policy  to  the  amount  of  yonr  In- 
vestment and  then  yon  would  in  that  event 
also  be  safe.  I  want  to  arrange  everything 
to  yonr  entire  satisfaction,  and  at  the  same 
time  make  it  as  simple  and  easy  as  possible 
for  you  to  get  all  of  your  money  back  at  the 
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earliest  possible  moment  after  my  death, 
staonld  It  happen  during  the  time  I  bare  your 
money,  and  It  Is  the  •  ♦  •  at  heart  when 
I  made  out  the  paper.  Regarding  the  per 
cent,  you  win  get  I  can  simply  say  that  it 
will  be  just  as  large  as  what  my  own  per 
cent,  amounts  to,  and  while  I  never  expect 
to  see  it  as  low  as  fifteen  per  cent.  It  might 
by  unexpected  conditions  of  trade  come  to 
that,  but  I  rather  look  for  it  to  go  to  twenty- 
flve  per  cent  or  thirty  par  cent  before  five 
years,  as  the  business  is  growing  and  the 
quality  of  the  extracts  are  making  new  trade 
continually.  But  then,  what  is  the  use  of 
talking  about  that  here?  The  whole  thing 
must  be  left  entirely  with  me  to  make  the 
result  good  and  the  retoms  to  yon  correct 
It  is  therefore  necessary,  above  all  other 
things,  that  you  have  explicit  confidence  In 
me.  Without  this  you  will  never  be  content- 
ed. And  furthermore,  I  must  insist  on  re- 
turning the  money  to  you  forthwith  if  you 
feel  the  least  concern  about  its  safely  or 
mistrust  me  Incapable  of  doing  as  I  said  I 
would,  or  that  I  will  not  do  so  even  If  I 
could.  I  have  tried  to  make  myself  plain, 
and  if  there  is  anything  about  this  letter 
that  Is  not  perfectly  clear  to  yon  I  wish  yon 
would  write  me  about  it  and  I  will  explain 
more  fully,  if  possible.  I' shall  take  a  tissue' 
copy  of  this  80  that  I  can  easily  refer  to  it 
should  you  find  it  necessary  to  ask  concern- 
ing it  I  have  changed  the  monthly  remit- 
tance to  $75,  and  as  I  told  you  when  here^ 
if  you  needed  more  Just  say  the  word  and  I 
Shall  send  It  I  shall  await  your  reply  re- 
garding the  agreement,  and  If  you  still  think 
that  you  would  rather  have  a  regular  part- 
nership agreement  you  shall  have  U,  although 
I  feel  I  have  done  the  very  best  that  can  bo 
done  for  safety,  simplicity,  and  prompt  liqui- 
dation in  case  of  my  death.  Tou  say.  In 
eight  years  Claude  will  be  twenty-one  years 
old.  Don't  you  think  that  when  he  gets  to 
the  age  of  eighteen  or  nineteen  that  by  your 
guidance  he  can  start  In  to  properly  care 
for  and  look  after  money  matters?  I  appre- 
ciate the  fact  that  young  men  entrusted  with 
$2,000  or  $3,000  at  that  age  are  liable  to  un- 
derestimate the  value  of  money,  but  I  feel 
that  Claude  Is  a  boy  who  will  grow  up  into 
manhood  realizing  just  what  money  is  worth. 
The  flat  is  about  ready  for  occupancy,  but  I 
shall  wait  a  while  longer,  as  I  want  to  make 
sure  that  Gustav  Is  entirely  clear  of  the  after 
effects  of  measles,  especially  as  the  brtck-work 
and  plastering  was  done  In  cold  and  partly 
rain  weather.  Hoping  to  hear  from  you  as 
soon  as  you  can  conclude,  I  am  your  friend, 
G.  A.  Bode." 

Appellee  answered  as  follows:  "Falrbury, 
111.,  Jaa  20,  1893.  Mr.  G.  A.  Bode— Dear 
Friend:  Your  letter  was  received  last  evening. 
You  are  so  kind  to  let  me  have  the  agreement 
written  as  I  wish,  and,  my  dear  friend,  I  do 
trust  you  thoroughly,  and  I  have  perfect  con- 
fidence in  your  ability  to  do  as  you  say  and 
know  you  will  if  you  can.    My  sending  you 


the  money  before  we  had  the  written  agree- 
ment proves  to  you  I  trust  you.  Forgive  me 
for  troubling  you  so  much  about  this,  but  I 
realize  life  is  short  and  I  ion't  think  I  will 
live  very  long.  In  case  of  my  death  these 
papers  will  pass  into  the  hands  of  the  child- 
ren's guardian,  and  on  the  other  hand,  should 
you  be  taken  away  you  know  how  an  estate  be- 
comes Involved  in  law.  It  was  so  kind  la 
you  to  have  your  life  insured,  as  you  say,  for 
for  security  to  me ;  but  I  understand  for  that 
to  be  security  the  amount  coming  to  me 
should  be  named  now,  and  I  have  a  copy  of 
the  policy,  otherwise  Wea.  Bode  could  use  her 
own  pleasure  about  paying  me  or  keeping  it 
all.  Oh!  I  do  wish  I  did  not  have  to  say  such 
things!  You  must  understand  me.  I  am  so 
afraid  I  don't  express  myself  right  If  I  was 
there  I  could  say  what  I  want  to  and  I  know 
It  would  not  sound  as  it  does  when  it  is  writ- 
ten. You  know  I  want  you  to  live  years  and 
years  after  I  am  gone,  and  I  think  it  likely 
you  will,  for  you  have  something  to  live  for. 
Begarding  the  agreement,  I  think  you  know 
from  my  last  letter  about  what  I  want  I  do 
not  want  to  trouble  you  too  long  with  this 
money,  and,  as  you  suggest,  Claude  may  be 
able  to  do  for  us  by  the  time  he  Is  eighteen  or 
nineteen,  which  will  be  in  five  years.  I  will 
just  leave  the  $1,000  as  it  is  and  will  take 
that  off  your  hands  in  one  year,  and  then.  If 
yon  will,  make  $3,000  payable  in  five  (&)  and 
the  other  $3,000  In  eight  (8)  years.  I  would 
prefer  the  agreement  writtra  as  the  one  is 
for  $1,000,  giving  me  an  interest  In  your  busi- 
ness for  a  certain  length  of  time,  but  as  you 
probably  have  my  last  letter  before  this  you 
win  know  just  what  I  want  With  love  to 
Mrs.  B.  and  children  and  regards  to  your- 
self, I  am  your  friend  and  tormentor,  M.  M. 
Clemens." 

The  next  letter  is  as  follows:  "Falrbury, 
111.,  Jan.  23rd,  1893.  Mr.  O.  A.  Bode— Dear 
Friend:  Your  letter  received,  also  the  agree- 
ment I  am  pleased  with  the  agreement  and 
am  very  sorry  I  have  troubled  you  so  much 
about  It.  I  want  you  to  know  I  feel  perfectly 
satisfied  and  shall  not  worry  at  all.  I  know 
you  will  do  just  what  you  agreed  to.  There 
Is  not  another  man  on  earth  that  I  could 
trust  my  all  with  and  not  feel  afraid  I  might 
lose  it  but  my  Inner  self  tells  me  this  Is  all 
right,  and  I  know  It  Is.  I  return  the  agree- 
ment signed  by  me.  I  also  send  the  one  for 
$1,100.  The  ones  for  $7,000  that  are  not 
signed  I  will  destroy.  We  are  having  pleas- 
ant weather  her6  now.  It  Is  nice  sleighing, 
but  I  think  we  will  lose  the  snow  before  long 
if  the  weather  continues  so  warm.  I  suppose 
Mrs.  Bode  is  very  busy  getting  ready  to  oc- 
cupy her  new  house.  Give  her  my  love,  and 
tell  her  I  am  always  glad  to  receive  a  letter 
from  her.  Thanking  you  for  your  kindness, 
I  am,  as  ever,  your  friend,  M.  M.  Clemens." 

The  agreement  referred  to  in  the  foregoing 
letter  appears  to  be  the  agreement  dated  Jan- 
uary 2,  1893,  first  above  set  forth.    A  letter 
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dated  February  24,  1901,  Is  the  last  of  fhose 
written  by  the  deceased,  who  died  a  few  days 
after.  It  Is  as  follows,  omitting  certalu  por- 
tions relating  to  family  matters  or  not  ap- 
parently relevant: 

"Mrs.  M.  M.  Clemens,  Munchsi,  Oer. — ^Dear 
Fnend:  •  •  •  It  Is  Just  two  months  ago 
to-day  that  we  arrived  home,  and  they  have 
been  without  question  the  busiest  sixty  days, 
as  well  as  the  most  trying,  that  I  ever  lived 
through.  It  was  not  until  yesterday  forenoon 
that  I  was  able  to  get  1900  figured  out  correct- 
ly, and  yon  know  how  anxious  I  am  to  get 
such  matters  off  my  hands  as  soon  after  the 
end  of  the  year  as  possible,  but  It  seemed  that 
one  thing  and  then  another  turned  up  to  ham- 
per me.  •  •  •  In  spite  of  the  fact  that  I 
was  away  from  the  business  this  past  summer 
a  good  part  of  the  time  that  I  could  have  In- 
creased the  total  net  profits,  the  profit  would 
have  been  twenty-one  per  cent  but  for  one 
loss  of  the  matter  of  nearly  $1,000.  This  loss 
'  Is  In  such  shape  that  It  cannot  be  considered  an 
asset,  as  it  may  never  pay  out  more  than  ten 
per  cent,  and  on  this  account  I  have  charged 
It  to  profit  and  loss.  If  the  party  should  get 
on  his  feet  again  I  may  be  able  to  realize  on 
It,  with  Interest,  but  in  -the  present  condition 
he  is  In  it  maizes  the  case  a  very  doubtful  one, 
and  as  much  as  I  do  not  think  It  advisable  to 
call  the  claim  an  asset.  The  net  profit  of  all 
Invested  Is  a  fraction  of  a  mill  over  eighteen 
per  cent  I  will  carry  the  fraction  bver  and 
call  It  even  eighteen  per  cent  on  which  basis 
I  remit 

Jan.  1.  1900,  to  Jane  30, 1900,  $7,777 
at    18,< $   699  03 

June  30,  1900,  to  Aug.  1,  1900,  |7,- 
700  at  18j<  IID  60 

Aug.  1,  1900,  to  Dec.  31;  1900, 
?7,000  at  18tt 525  00 

Total  $1,340  43 

-   Remitted  during  1900 900  00 

c   440  43 
For  January  and  February,  1901. ...       150  00 

$   690  43 
Money  order  on  B-V  Bank  of  Mnn- 
ciien,  enclosed  herein 590  43 

"It  Is  my  sincere  wish  that  you  will  be  sat- 
isfied with  the  result,  and  I  feel  contented  be- 
cause I  know  that  I  did  better  than  several 
of  the  rest  that  are  at  it" 

The  defendant  introduced  also  a  letter  from 
appellee  to  appellant's  attorney,  which  Is  as 
follows: 

"Oalesburg,  111.,  Oct  16,  1902. 

"Attorney  Francis  E.  Croarkin,  Chicago, 
111. — Dear  Sir:  I  Just  received  in  this  morn- 
ing's mall  a  letter  from  my  attorney,  Mir.  Wm. 
D.  Godfrey,  stating  you  wanted  an  Itemized 
statement  of  all  payments  received  by  me 
from  Mr.  Bode,  as  Interest  or  otherwise,  dur- 
ing his  lifetime.  I  immediatetly  went  to  Mr. 
Godfrey's  office,  but  he  Is  out  of  town  and 
will  not  return  until  next  Monday.  His 
secretary  showed  me  your  letter  of  October 
10,  making  the  request  for  statement    I  am 


sorry  he  did  not  notify  me  sooner,  tor  then  I 
could  have  consulted  blm  and  no  doubt  he 
could  have  explained  to  you  In  leas  words 
what  I  think  you  should  know  to  tboxooghly 
understand  both  the  business  and  frlaotty  re- 
lations concerning  my  contract  with  Mr.  Bode. 
Tou  state  there  are  some  things  yoa  do  not 
understand.  I  will  try  to  explain.  Mr.  Bode 
and  my  late  husband  were  sincere  friends, 
and  a  short  time  before  my  husband's  last 
illness.  In  1890,  he  and  Mr.  Bode  made  a 
trip  together  looking  for  a  location  to  enter 
Into  a  business  partnership.  After  my  bns- 
band's  death  Mr.  and  Mrs.  Bode  came  to  my 
home  in  Falrbury,  III.,  and  Mr.  Bode  told  me 
my  husband  had  asked  him  to  look  after  us 
In  case  he  (my  husband)  should  die.  Be  said 
he  had  a  presentiment  he  would  not  live  long. 
His  presentiment  proved  true,  as  he  died  In 
about  four  weeks  after  taking  this  trip.  Mr. 
Bode  kindly  offered  to  help  me  and  I  was 
benefited  by  his  advice.  At  the  time  of  his 
death  my  husband  had  a  business  that  was 
bringing  us  from  $300  to  $800  per  month. 
We  decided  to  get  a  man  to  continue  the 
business  for  one-half  of  the  profit.  This 
was  not  successful,  as  the  business  was  de- 
creasing and  did  not  mnch  more  than  pay  ex- ' 
penses.  Through  Mr.  Bode's  advice  I  decided 
to  take  bold  of  It,  and  I  ran  the  business  for 
fourteen  months  and  I  was  very  successfuL 
I  brought  each  month's  sales  up  to  what  my 
husband's  were  during  the  last  year  of  bis 
life.  This  was  very  encouraging  financially, 
but  it  was  very  trying  on  my  health,  and  I 
had  two  small  children  that  needed  my  atten- 
tion. Now  that  the  business  was  In  good 
standing  again,  Mr.  Bode  advised  me  to  sell, 
stating  that  he  was  willing  to  take  the  money 
and  give  me  all  he  could  make  out  of  It  In  re- 
membrance to  what  he  had  promised  my  hus- 
band. He  also  stated  be  wonld  be  willing  to 
guarantee  it  would  never  run  below  fifteen  per 
cent.  Hence  the  contract,  a  copy  of  same  I  en- 
close to  you.  1  sold  my  business,  together  with 
my  house,  for  $7,000.  This  amount  I  event- 
ually trusted  to  Mr.  Bode  with  full  consent  of 
Mrs.  Bode.  Thus  you  will  see  that  our  busi- 
ness relations  were  on  a  friendly  basis  and 
I  trust  also  on  a  legal  basis.  Mr.  Bode  kept 
his  part  of  the  contract  faithfully  up  to  his 
death.  A  part  of  the  time  the  Interest  slight- 
ly exceeded  fifteen  per  cent,  and  on  the  25th 
of  each  month  $75  was  mailed  to  me  for  our 
living  expenses,  and  In  January  of  each  year 
I  received  a  statement  of  what  had  been 
made  on  my  money  and  a  check  for  whatever 
It  exceeded  $900.  The  January  check  usually 
Included  the  $75  for  the  said  month  of  Janu- 
ary. I  cannot  send  you  an  Itemized  state* 
mcnt  Owing  to  the  friendly  relations  of  the 
families  I  did  not  think  It  necessary  to  keep 
accounts  of  such,  and  as  Mr.  Bode  was  much 
younger  than  I,  his  death  before  my  own 
was  unexpected.  However,  I  enclose  to  yoa 
a  copy  of  the  letter  written  to  me  by  Mr.  Bode 
the  day  before  his  death.  In  same  he  had 
written  a  statement  of  the  preceding  year. 
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uid  his  checkbook  will  show  what  has  been 
mailed  to  me.  When  I  first  loaned  money 
to  Mr.  Bode  I  got  a.  statement  on  his  financial 
standing,  and  in  1891  or  1882  his  standing 
was  $2,000,  so  yon  see  while  he  was  making 
fifteen  per  cent,  for  me  on  my  money  be  was 
also  making  money  for  himself.  Jnst  at  the 
time  he  received  my  money  he  buUt  the 
brick  building  now  occupied  by  the  family 
and  the  office.  In  said  office  yon  will  find  a 
picture  of  my  husband  in  a  frame  hanging  on 
the  wall,  unless  It  has  been  removed  since 
last  May,  when  I  was  there.  This  will  help 
you  to  understand  the  friendship  existing  be- 
tween Mr.  Bode  and  my  husband.  Trusting 
you  will  pardon  the  length  of  this  explana- 
tion, and  feeling  confident  you  will  look  at 
the  enclosed  copy  of  contract  in  both  the 
friendly  and  legal  relations,  I  am  slneerely 
yours.  (Mrs.)  M.  M.  Clemens,  828  North  Cher- 
ry Street,  Oalesburg,  IlL 

"P.  S. — I  am  willing  to  answer  any  ques- 
tions you  may  wish  to  ask.  Any  communica- 
tion from  you  will  receive  a  prompt  reply. 
M.  M.  a" 

In  addition  to  the  foregoing  written  evi- 
dence, the  bookkeeper  employed  by  6ode  dur- 
ing all  of  the  time  covered  by  bis  transactions 
with  appellee  testified  that  Mr.  Bode  kept  two 
bank  accounts — one  a  private  account  and 
the  other  his  business  account  The  bookkeep- 
er bad  no  knowledge  of  the  business  relations 
between  Mr.  Bode  and  appellee  until  after 
Bode's  death.  The  bookkeeper  testified  that 
Bode  built  a  bouse  costing  $11,000  or  $12,000, 
which  was  completed  in  1893.  She  also  testi- 
fied that  she  did  not  make  up  any  trial  bal- 
ance annually,  monthly,  or  at  any  time  show- 
ing percentage  of  profit  or  loss  In  the  business ; 
that  she  was  never  called  to  make  any  esti- 
mate of  profits  due  appellee  and  knew  of 
none  being  made  by  Mr.  Bode.  The  evidence 
is  sufficient  to  raise  a  reasonable  probability 
that  a  considerable  amount  of  appellee's  mon- 
ey was  used  by  Bode  in  the  construction  of 
the  building. 

The  foregoing  statement  embraces,  In  sub- 
stance, all  the  facts  proven  on  the  trial. 

Francis  E.  Croarkin,  for  appellant.  Kret- 
Klnger,  Gallagher,  Rooney  &  Rogers,  for  ap- 
pellee. 

TICKERS,  J.  (after  stating  the  facts  as 
above).  The  sole  question  in  this  case  Is 
whether  the  contract  between  appellee  and 
appellant's  Intestate  is  usurious.  Usury  Is 
defined  to  be  an  illegal  profit  required  and 
received  by  a  lender  of  a  sum  of  money  from 
the  borrower.  Blackstone,  156;  Bouvier's 
Law  Diet.  To  constitute  usury,  in  contem- 
plation of  law,  the  following  essential  ele- 
ments must  be  present :  (1)  There  must  be  a 
loan  or  forbearance;  (2)  the  loan. must  be  of 
money  or  something  circulating  as  money ; 
(3)  it  must  be  repayable  absolutely  and  at  all 
events;  (4)  something  must  be  exacted  for 
the  use  of  the  money  in  excess  of  and  In  ad- 


dition to  the  Interest  allowed  by  law.  Some 
decisions  appear  to  imply  that  a  fifth  ele- 
ment should  be  added,  consisting'  of  the  in- 
tent of  the  parties  or  at  least  of  the  lender, 
but  it  seems  to  us  quite  as  accurate  to  say 
that  the  intention  of  the  parties  as  the  same 
appears  from  the  facts  and  drcumst&nces  of 
the  case  may  be  considered,  in  connection 
with  the  otlier  evidence,  in  determining 
whether  the  essential  elements  of  usury  are 
present  in  the  particular  case  under  Investi- 
gation. The  form  of  the  contract  is  not  ccm>- 
duslve  of  the  question.  The  desire  of  lend- 
ers to  exact  more  than  the  Law  i)ermltB  and 
the  willingness  of  borrowers  to  concede 
whatever  may  be  demanded  to  obtain  tem- 
porary relief  from  financial  embarrassment 
have  resulted  in  a  variety  of  shifts  and  cun- 
ning devices  designed  to  evade  the  law.  The 
character  of  a  transaction  is  not  to  be  Judg- 
ed by  the  mere  verbal-  raiment  in  which  the 
parties  have  clothed  it,  but  by  its  true  char- 
acter as  disclosed  by  the  whole  evidence.  If, 
when  so  judged,  it  appears  to  be  a  loan  or 
forbearance  of  money  for  a  greater  rate  of 
Interest  than  that  allowed  by  law,  the  stat- 
ute Is  violated  and  its  penalties  Incurred,  no 
matter  what  device  the  parties  may  have  em- 
ployed to  conceal  the  real  character  of  their 
dealings.  In  Cooper  v.  Nock,  27  111.  301,  on 
page  802,  this  court  said:  "In  such  trans- 
action it  is  the  intention  of  the  parties,  not 
the  forms  employed,  which  fixes  its  charac- 
ter. If  it  were  otherwise,  every  species  of 
fraud,  oppression,  and  wrong  might  be  per- 
petrated with  perfect  Impunity.  Hence  In 
trials  of  questions  of  usury  It  has  ever  been 
held  that  no  device  Intended  to  cover  up  the 
real  character  of  the  transaction  can  ever 
avail  to  defeat  the  statute."  It  is  the  c<m- 
Btant  practice. of  courts  to. resort  to  extrinsic 
evidence  to  determine  the  question  of  usury. 
2  Jones  on  Evidrace,  8  441 ;  1  Elliott  on  Evi- 
dence, i  591 ;  Ferguson  v.  Sutphen,  3  Gllman, 
547 ;  Reeve  v.  Strawn,  14  IlL  94.  Resort  to 
parol  evidence  in  such  cases  does  not  in  any 
way  depend  upon  the  existence  of  an  am- 
blgtilty  in  the  written  contract,  but  It  is  Justi- 
fied on  the  ground  tl»at  the  charge  of  usury 
raises  a  question  of  the  legality  of  the  in- 
strument to  the  extent  that  usury,  under  the 
statute,  renders  contracts  illegal  or  void.  An 
agreement  to  pay  an  Illegal  rate  of  interest 
is  void  because  it  is  in  violation  of  a  public 
law,  and  such  Illegal  nature  of  the  agree- 
ment may  be  shown  by  any  competent  evi- 
dence. Under  the  law  applicable  to  the  case 
in  band  all  of  the  correspondence  and  deal- 
ings between  the  parties  to  the  transaction 
under  consideration  are  proper  evidence  to 
be  considered  in  the  decision  of  the  issue  in- 
volved. The  facts  are  open  for  consideration 
by  this  court.  The  statute  making  the  find- 
ing of  the  Appellate  Court  conclusive  upon 
this  court  |ias  no  application  to  this  case. 
In  the  adjustment  of  claims  of  the  character 
of  the  one  here  involved  the  probate  court 
exercises  an  equitable  jurisdiction  and  may 
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resort  to  equitable  procednre, .  and  upon  an 
appeal  to  this  court  It  Is  our  duty  to  ex- 
amine and  determine  qneetlonB  of  fact  as 
well  as  those  of  law.  In  such  case  the  rules 
applicable  to  appeals  In  chancery  apply  and 
the  facts  are  reviewable.  Cheney  v.  Rood- 
house,  1S6  in.  257,  25  N.  E.  1019;  Henry  T. 
Caruthera,  196  111.  136,,63  N.  E.  629. 

Having  made  these  general  observations 
regarding  the  law,  we  will  proceed  to  ex- 
amine the  evidence  and  express  our  views  as 
to  the  proper  conclusion  to  be  drawn  there- 
from. Two  opposing  theories  are  pressed  up- 
on our  attention  by  the  parties  to  ttUs  con- 
troversy. As  already  indicated,  appellant's 
contention  is  that  the  contract  of  January  2, 
1893,  shows  upon  its  face  that  it  was  a  loan 
of  money  at  a  usurious  rate  of  interest,  and 
that  there  is  nothing  in  the  other  evidence 
which  relieves  it  of  its  usurious  character. 
On  the  other  hand,  appellee  contends  that 
she  turned  this  money  over  to  appellant's  in- 
testate to  be  by  him  Invested  In  his  extract 
business  for  a  share  in  the  profits  thereof, 
with  a  guaranty  that  such  profits  would  not 
fall  below  16  per  cent,  per  annum,  and  that 
thereby  She  became  a  partner  in  the  profits 
of  said  business.  While  the  contract  was 
executed  between  the  parties  January  2, 
1893,  it  is  clearly  established  that  the  busi- 
ness relations  between  the  appellee  and  ap- 
pellant's intestate  commenced  early  In  1891. 
The  first  letter  introduced  In  evidence  writ- 
ten by  Bode  to  appellee  is  dated  February 
14, 1891,  in  which  he  says:  "I  am  in  receipt 
of  your  favor  with  agreements  signed,  and 
also  draft  for  $1,000.  I  enclose  one  of  the 
agreements  signed  by  me.  I  would  say  more 
now,  but  as  I  am  a  little  rushed  I  will  let  it 
go  until  n«ct  time.  Now  that  we  are  part- 
ners I  will  Just  simply  say  that  I  will  do 
my  utmost  to  make  yon  feel  satisfied  with 
this  world."  The  agreement  referred  to  In 
this  letter  is  not  In  the  record.  The  $1,000, 
the  receipt  of  which  is  aclcnowledged  In  this 
letter,  was  the  first  money  paid  by  appellee 
to  Bode.  All  that  the  record  discloses  about 
the  form  of  the  agreement  under  which  this 
$1,000  was  paid  is  that  it  was  an  instrument 
signed  in  duplicate,  and  that  it  was  satis- 
factory to  appellee  and  that  appellant's  in- 
testate construed  it  as  constituting  the  par- 
ties partners.  It  was  undoubtedly  bo  under- 
stood by  appellee.  Afterwards,  during  the 
year  1892,  appellee  paid  Bode  other  sums  of 
money,  and  he  gave  her  acknowledgments  of 
its  receipt  which  appellee  thought  varied 
from  the  original  understanding.  Under  date 
of  January  18,  1892,  appellant's  Intestate 
wrote  appellee,  saying :  "I  received  your  let- 
ter with  draft  this  afternoon.  I  think  it  best 
to  give  you  a  certificate  showing  that  I  have 
the  money,  and  I  enclose  it.  *  *  *  I  will 
do  my  best  for  you  and  remit  the  profit  at 
the  same  time  that  I  remit  the  profit  on  the 
other  $1,000."  Ten  days  later,  November  28, 
1892,  we  find  the  following  writing  signed  by 
appellant's  Intestate  and  transmitted  to  ap- 


pellee: "This  la  to  certify  that  I  have  re- 
ceived from  Mrs.  Matilda  M.  Clemens,  -of 
Falrbury,  111.,  the  sum  of  $4,550,  to  be  used  by 
me  in  such  maimer  as  to  realize  her  the  larg- 
est profitable  Income."  Below  the  signature 
of  Oustav  A.  Bode,  the  following  words  are 
written:  "Mrs.  Clemens — The  above  will  do 
until  you  get  the  other  $3,450  in,  and  then  I 
will  ^ve  you  one  writing  to  cover  the  entire 
$7,000."  So  far  as  the  record  shows  appel- 
lee accepted  this  certificate  and  acquiesced  in 
the  suggestion  that  It  would  answer  the  pur- 
pose until  the  remainder  of  the  vaaaej  was 
paid  over,  which  the  evidence  shows  occurred 
before  January  2,  1883. 

After  appellant's  intestate  secured  the  fall 
$7,000  of  appellee,  and  sent  her  the  "one 
writing  to  cover  the  entire  $7,000,"  appellee, 
believing  that  she  saw  in  the  writing  a  de- 
par<;ure  from  the  original  understanding, 
protested  against  the  form  of  the  agreement 
in  her  letter  of  January  16,  1888,  in  which 
she  says:  "I  wrote  you  tliat  I  was  not  Just 
satisfied  with  the  agreement  you  sent  It 
was  not  what  I  expected,  and  your  second 
letter  convinces  me  we  are  lalx>ring  under 
a  misunderstanding.,  I  thought  aM  the  time 
you  expected  to  use  my  money  In  your  busi- 
ness (tnd  would  give  me  such  profits  as  it 
realized.  Don't  you  remember  me  saying, 
before  I  sold  my  business,  I  would  sell  if 
yon  would  let  me  put  the  money  in  your 
extract  business,  the  same  as  you  had  the 
$1,000,  and  you  said  you  would,  and  as  you 
could  not  make  any  change  in  the  business 
until  the  first  of  the  year  you  would  use 
that  money  I  sent  you  to  the  l)eat  advantage 
imtil  that  date?  Then  I  understood  you 
was  to  put  it  in  your  business  and  give  me 
papers  to  that  effect  I  don't  understand 
your  writing  about  having  it  out  on  ninety 
days'  time  when  I  expected  it  to  go  into 
your  business  January  1.  When  you  write 
the  agreement  I  would  much  prefer  you 
would  say  the  money  was  in  the  business, 
and  state  a  per  cent  that  it  will  not  fall  be- 
low; in  fact  just  duplicate  the  agreement 
for  the  $1,000.  only  have  it  for  $6,000." 

We  have  in  the  foregoing  quotation  from 
appellee's  letter  clear  evidence  of  what  she 
Intended  to  do  and  what  she  really  believed 
she  had  done,  as  subsequent  events  will 
show.  She  intended  that  this  additional 
amount  of  money  should  go  into  the  ex- 
tract business  and  nowhere  else.  The  agree- 
ment which  she  desired  duplicated  for  the 
$6,000  Is  the  agreement  referred  to  In  Bode's 
letter  of  February  14,  1891,  In  reference  to 
which  he  said:  "Now  that  we  are  partners 
I  will  Just  simply  say  that  I  will  do  my 
utmost  to  make  you  feel  satisfied  with  this 
world."  Appellant's  intestate  did  not  give 
appellee  a  duplicate  of  the  agreement  of 
February  14,  1891,  but  Instead  thereof  gave 
her  the  agreement  of  January  2,  1893,  in 
reference  to  which  appellee  made  her  protest 
of  January  16,  1883,  and  which  she  did  not 
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sign  ontU  after  she  received  the  persuasive 
letter  written  by  appellant's  Intestate  Janu- 
ary 18^  1893.  Before  referring  to  the  letter 
of  January  18th,  we  will  digress  for  a  mo- 
ment to  point  out  the  relative  situation  of 
the  parties  as  the  same  appears  from  the 
evidence. 

The  appellee  undoubtedly  had  implicit 
confidence  in  appellant's.  Intestate.  There 
had  been  a  rinc^re  and  devoted  friendship 
existing  between  appeilee'F  husband  and 
Bode.  On  the  occasion  of  his  first  visit  to 
appellee's  house  after  her  husband's  death. 
Bode  told  appellee  that  her  husband,  having 
a  presentiment  that  he  was  not  going  to 
live  long,  exacted  a  promise  from  Bode  that 
he  would  look  after  and  care  for  bis  family. 
The  appellee  beMeved  implicitly  in  the  busi> 
ness  ability  and  Integrity  of  Bode,  and  fur- 
ther believed  that  Bode's  Interest  In  her 
affairs  was  largely  due  to  his  devoted  friend- 
ship for  her  dead  husband  and  the  moral 
obligation  which  his  promise  to  him  im- 
posed. Bode  Was  an  intelligent,  experienced 
bosiness  man,  whose  Judgment  appellee  no 
doubt  believed  superior  to  her  own.  Under 
these  circomstancee  we  can  see  how  easy 
It  was  for  appellant's  intestate  to  vary  the 
form  of  the  contract  and  at  the  same  time 
make  appellee  believe  that  its  substance  was 
retained,  and  that  the  form  was  only  depart- 
ed from  In  order  to  better  protect  and  serve 
appellee's  interests. 

We  will  now  return  to  the  -letter  of  Janu- 
ary IS,  1893,  and  see  how  appellant's  intes- 
tate answered  appellee's  objection  to  the 
contract  of  January  2,  1893,  and  the  rea- 
sons whkb  he  gave  for  not  duplicating  the 
partnership  agreement  of  February  14,  1891, 
as  appellee  had  requested  him  to  do.  In 
this  letter  be  says:  "I  wil)  answer  .your 
letter  by  first  saying  that  I  understood  that 
I  was,  and  I  expect,  to  use  your  money  for 
your  benefit  in  the  extract  line.  The  rea- 
son that  I  loan  money  for  60,  90,  and  120 
days  at  a  time  is,  because  I  nearly  always 
have  from  $2,000  to  $5,000  more  ready 
money  than  the  Immediate  wants  of  my 
business  Justifies,  and  as  I  cannot  get  In- 
terest from  my  bank  on  It,  I  look  about 
and  find  a  safe  place  to  invest  it  for  the 
time  desired  and  thereby  make  the  profit  at 
the  end  of  the  year  to  amount  to  Just 
♦  •  *  left  it  tmused  at  the  bank.  This 
makes  that  clear  to  yon,  I  hope.  Now,  then, 
about  the  paper  I  sent  you.  In  the  first 
place,  if  I  gave  you  an  ordinary  partnersliip 
paper,  then  In  case  of  my  death  you  would 
be  obliged  to  depend  upon  the  ability  of  the 
administrator  to  turn  the  real  estate  and 
other  assets  into  cash,  and  In  case  of  bad 
handling  or  financing  (as  Is  often  the  case 
with  estates)  you  might  not  realise  all  that 
is  coming  to  you,  and  even  if  you  did  get 
every  cent,  yon  would  get  It  much  later 
than  If  It  Is  done  as  I  Intended  for  It  to  be 
done.  I  will  try  to  explain  my  object  and 
also  my  desire  in  sending  you  the  paper  1 


did.  First  of  all  comes  the  matter  of  safety 
— ^that  Is,  to  make  you  perfectly  safe  in  case 
of  my  death.  To  do  this  I  put  an  Insurance 
of  $10,000  on  my  life,  which  Is  payable  to 
my  wife.  Out  of  this  she  will  pay  you  the 
amount  due  you,  and  as  this  insurance  money 
Is  not  a  part  of  the  estate  it  will  not  come 
under  the  Jurisdiction  of  the  court,  and  will 
thus  simplify  matters  to  such  an  extent  that 
yon  can  close  It  up  among  yourselves  by 
you  giving  her  my  paper  back  and  she  giv- 
ing you  the  cash.  Should  Mrs.  Bode  die  first, 
then  I  would  have  your  name  put  on  the  pol- 
icy to  the  amount  of  your  investment,  and 
then  you  would  in  that  event  also  be  safe. 
I  want  to  arrange  everything  to  your  en- 
tire satisfaction  and  at  the  same  time  make 
it  as  simple  and  easy  as  possible  for  you 
to  get  all  of  your  money  back  at  the  earliest 
possible  moment  after  day  death,  should  It 
happen  during  the  time  I  have  your  money, 
and  it  Is  the  *  *  *  at  heart  when  I 
made  out  the  pap«r.  Regarding  the  per 
cent  you  will  get,  I  can  simply  say  that 
it  wUl  l>e  Just  as  large  as  what  my  own  per 
cent  amounts  to,  and  while  I  never  expect 
to  see  It  as  low  as  fifteen  per  cent  It  might 
by  unexpected  conditions  of  trade  come  to 
that,  but  I  rather  look  for  it  to  go  to  twen- 
ty-five per  cent  or  thirty  per  cept  before 
five  years,  as  the  business  Is  growing,  and 
the  quality  of  the  extracts  are  making  new 
trade  continually.  Bat  then,  what  Is  the 
use  of  talking  about  that  here?  The  whole 
thing  must  be  left  entirely  with  me  to  make 
the  result  good  and  the  returns  to  you  cor- 
rect It  is  therefore  necessary,  above  all 
other  things,  ttiat  you  have  explicit  confi- 
dence in  me." 

There  is  nothing  in  this  letter  to  Indicate 
to  appellee  any  change  In  the  substance  of 
the  contract  which  appellant's  intestate 
said  constituted  them  partners.  The  essence 
of  this  letter  is  to  reaflarm  to  appellee  that 
she  was  still  to  be  regarded  as  in  the  busi- 
ness on  a  profit-sharing  basis,  which  she 
is  assured  will  never  be  below  15  per  cent 
and  may  reach  25  or  30  per  cent  in  five 
years,  and  that  the  only  reason  for  not 
giving  her  "an  ordinary  partnership  paper" 
was  to  avoid  delay  and  possible  loss  from 
the  legal  course  of  settlements  In  case  Bode 
predeceased  appellee.  With  the  hope  of 
further  protecting  appellee  she  is  assured 
in  this  letter  that  appellant's  intestate  had 
put  an  Insurance  of  $10,000  on  his  life  and 
made  the  same  payable  to  his  wife,  who 
would  he  instructed  to  pay  the  appellee 
$7,000,  with  an  approximation  of  the  profits 
earned  since  the  last  settlement  Finally, 
after  making  this  explanation  as  to  why 
the  former  partnership  agreement  had  not 
been  sent  her,  the  letter  conchides  the  ex- 
planation with  these  words:  "I  shall  await 
your  reply  regarding  the  agreement  and  if 
you  still  think  that  you  would  rather  have 
a  regular  partnership  agreement  you  shall 
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have  It,  although  I  fee)  I  have  done  the  very 
best  that  can  be  done  for  safety,  simpllclly, 
and  prompt  liquidation  In  case  of  my  death." 
In  her  reply  to  this  letter  the  appellee  ao- 
cepts  the  contract  as  explained  in  the  fore- 
going letter,  and  says:  "You  are  so  kind 
to  let  me  have  the  agreement  written  as  I 
■wish,  and,  my  dear  friend,  I  do  trust  you 
thoroughly,  and  I  have  perfect  confidence  in 
your  ability  to  do  as  you  say  and  know  yoa 
will  If  you  can.  My  sending  yon  the  money 
before  we  had  the  written  agreement  proves 
to  you  I  trust  you."  Three  days  later,  on 
January  23,  she  again  writes  Bode  and  as- 
sures him  that  she  is  pleased  with  tlie  agree- 
ment. She  says:  "I  want  you  to  know  that 
I  feel  perfectly  satisfied  and  shall  not  worry 
at  alL  There  is  not  another  man  on  earth 
that  I  could  trust  my  al)  with  and  not  feel 
afraid  I  might  lose  it,  but  my  inner  self 
tells  me  this  is  all  right,  and  I  know  it  is." 

A  letter  from  appellant's  Intestate  to  the 
appellee,  dated  three  days  before  his  death, 
closes  the  communications  passing  between 
these  parties.  In  this  letter  appellant's  In- 
testate sent  appellee  $590.43,  being  the  bal- 
ance of  her  profits,  figured  at  18  per  oent 
for  the  year  1900.  This  is  simply  a  business 
letter  giving  an  account  pf  the  business  for 
the  year,  In  the  course  of  which  it  is  said: 
"In  spite  of  the  fact  that  I  was  away  from 
the  business  this  past  summer  a  good  part 
of  the  time  that  I  could  have  Increased  the 
total  net  profits,  the  profit  would  have  been 
twenty-one  per  cent,  but  for  one  "loss  of  the 
matter  of  nearly  |1,000."  He  closes  by  say- 
ing: "The  net  profit  of  all  Invested  is  a 
fraction  of  a  mill  over  eighteen  per  cent.  I 
will  carry  the  fraction  over  and  call  it  even 
eighteen  per  cent,  on  which  basis  I  remit." 

Under  this  evidence  the  conclusion  is  ir- 
resistible that  appellee  in  good  faith  Intrust- 
ed her  money  to  appellant's  Intestate  to  be 
by  him  invested  in  his  business,  and  that 
she  was  to  receive  a  share  In  the  profits  of 
the  business,  which  were  guaranteed  not  to 
fall  below  15  per  cent,  per  annum.  If  this 
was  the  contract,  or  if  appellant's  Intestate 
intentionally  led  appellee  to  believe,  and  she 
did  in  good  faith  believe,  that  appellant's 
intestate  was  using  her  money  In  his  busi- 
ness and  accounting  to  her  from  time  to 
time  for  profits,  the  transaction  could  not 
be  converted  into  a  usurious  loan  by  any 
secret  intention  that  may  have  been  in  the 
mind  of  Bode,  or  by  the  fact  that  he  may 
have  used  the  money  for  some  private  pur- 
pose outside  of  his  extract  business. 

The  case  of  Robblns  v.  Laswell,  27  111.  S65, 
is  very  similar  in  Its  facts  to  the  case  at 
bar.  In  that  case  Robblns  furnished  Laswell 
money  to  buy  young  cattle.  Laswell  was  to 
feed,  salt,  handle,  and  manage  the  stock  un- 
til they  were  ready  for  market,  and  when 
sold  the  profits  were  to  be  equally  divided 
between  the  parties.  Laswell  guaranteed 
that  the  portion  of  profits  coming  to  Robbins 
should  not  be  less  than  20  pec  cent  pec 


annum  on  the  amount  of  money  furnished. 
This  agreement  was  held  by  this  court  to 
constitute  the  parties  partners  In  the  profits, 
and  that  It  was  not  -necessary  that  the  agree- 
ment should  make  both  parties  liable  for 
losses.  We  think  the  principle  decided  in  that 
case  Is  applicable  here.  Briefly  stated,  ap- 
pellee furnished  $7,000  to  be  invested  In  a 
particular  enterprise.  She  was  to  receive  a 
share  of  the  profits.  She  assumed  no  liabili- 
ty for  losses.  This  Is  not  necessary  to  con> 
stitnte  the  parties  partners  as  to  profits. 
Bode  guaranteed  to  appellee  that  the  profits 
would  not  fall  below  IS  per  cent  A  share 
of  profits  may  be  taken  as  compensation  for 
services  or  for  the  use  of  money.  Llntner 
v.  MiUikln,  47  111.  178;  Adams  v.  Funk,  53 
111.  219;  Burton  t.  Goodspeed,  09  IIL  237; 
Smtth  V.  Knight  71  111.  148,  22  Am.  Rep.  M; 
Parsons  on  Partnership,  72;  Story  on  Part- 
nership, {  49.  In  Goodrich  v.  Rogers,  101  111. 
523,  In  disposing  of  a  question  somewhat  sim- 
ilar to  the  one  Involved  In  the  case  at  bar, 
this  court  said  (page  529  of  101  IlL):  "We 
do  not  understand  that  our  statute  was  ever 
intended  to  prevent  one  person  from  fur- 
nishing capital  to  another  with  which  the 
two  might  embark  In  trade,  although  the 
person  advancing  the  capital  might  receive 
profits  greatly  in  excess  of  the  rate  of  Inter- 
est allowed  by  law." 

It  would  require  a  strained  and  unnatu- 
ral construction  of  the  evidence  to  convert 
this  transaction  into  a  loan  of  money.  There 
is  no  presumption  of  law  that  a  contract 
is  illegal  or  criminal.  The  illegality.  If  alleg- 
ed, must  t>e  established  by  the  party  charg- 
ing it  Where  a  transaction  is  susceptible  of 
an  innocent  construction,  and  can  only  be 
held  usurious  by  wresting  it  from  its  rela- 
tion to  other  facts  or  by  imputing  to  the 
facts  a  sense  and  meaming  which  they  cannot 
reasonably  bear.  It  Is  the  plain  duty  of  the 
court  not  to  decree  a  forfeiture,  but  to  up- 
hold the  contract  and  enforce  its  obligation. 
Meaker  v.  Flero,  145  N.  Y.  166,  39  N.  E. 
714.  In  Orvis  V.  Curtis,  167  N.  Y.  657,  52 
N.  E.  690,  68  Am.  St  Rep.  810,  it  Is  held  that 
an  agreement  between  two  parties  to  enter 
Into  a  Joint  venture,  whereby  one  party  is 
to  furnish  the  capital  to  carry  on  the  busi- 
ness, is  to  share  equally  In  the  profits,  and  In 
case  of  loss  Is  guaranteed  the  return  of  his 
investment  together  with  a  large  sum  In  ex- 
cess of  legal  interest  thereon,  is  not  usuri- 
ous, where  it  Is  not  shown  to  be  a  mere  de- 
vice to  conceal  a  loan  of  money.  Such  a 
contract  constitutes  a  partnership.  Cllft  y. 
Barrow,  108  N.  Y.  187,  15  N.  E.  327;  Hac- 
kett  V.  Stanley,  115  N.  Y.  629,  22  N.  E.  745. 
The  contract  involved  In  this  case  does  not 
show  on  its  face  that  it  is  a  mere  shift  to 
cover  up  a  usurious  loan.  The  contract  is 
signed  by  both  parties,  and  the  evidence 
shows  that  they  both  had  the  belief  that  to 
accomplish  the  object  in  view  both  parties 
should  sign  the  agreement  Notes  for  mon- 
ey  borrowed  are  not  usually  signed  bj  the. 
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lender.  Furthermore,  If  tbls  was  a  sblft  or 
device  to  cover  up  a  urarlona  loan  It  was  a 
loan  at  IS  per  cent,  but  tbe  evidence  shows 
that  at  no  time  were  tbe  settlements  between 
the  parties  made  on  the  basis  of  IB  per  cent 
but  always  on  the  basis  of  a  higher  rate.  It 
Bode  borrowed  this  money  at  16  per  cent, 
why  should  he  pay  18  per  cent  In  tbe  year 
1900? 

Our  conclusion  Is  that  the  evidence  In  this 
case  shows  that  the  true  relation  between  ap- 
pellant's intestate  and  appellee  was  that  ap- 
pellee was  a  partner  In  the  profits  of  tbe 
extract  business,  and  that  the  defense  of  usu- 
ry Is  not  available  to  appellant 

Tbe  Judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


ou  ni.  tun 

HORN  et  al.  v.  METZ6ER  et  al. 

(Supreme  Court  of  Illinois.     April   23,   1008. 

Rehearing  Denied  June  3,  1908.) 

1.  COTTBTS  —  EZTKKT  OF  JUBISDICTION— Psi- 
STTKPnONS— COUBTS  OF  Gknebai.  Jubisdic- 

TION. 

Nothing  is  presumed  to  be  out  of  the  juris- 
diction of  conrts  of  general  jurisdiction,  except 
that  which  specially  appears  to  be  so,  and,  the 
city  court  of  East  St.  Xouis  being  a  court  of 
general  jurisdiction,  It  will  be  presumed  that 
it  had  jurisdiction,  both  of  the  parties  and  tbe 
subject-matter,  to  mahle  it  to  render  a  decree. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Courts,  H  140-146.] 

2.  JUOOUERT   —  COLLATEBAL   ATTACK— JOOa- 

MENTs  Impeachable— Pbesuuftionb  of  Va- 
lidity. 

Where  the  record  of  a  judgment  or  decree 
of  a  court  of  general  jurisdiction  is  relied  on  in 
a  collateral  attaclc,  jurisdiction  of  the  court  to 
render  tbe  decree  will  be  presumed,  though  it 
is  not  alleged  and  does  not  appear  in  the  record. 
[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  80,  Judgment  SS  933,  ^.] 

3.  Same. 

Where  a  bill  was  filed  in  January  to  haye 
premises  reconveyed,  and  prayed  a  summons 
aj^ainst  defendants  therein,  the  bill  not  being  en- 
titled of  any  term,  and,  owing  to  its  mutilation, 
did  not  show  to  what  term  tbe  summons  was 
returnable,  and  the  decree  recited  that  an  an- 
swer was  filed,  and  the  cause  heard  upon  the 
bill,  answer,  and  evidence,  the  court  being  one  of 
general  jurisdiction,  it  will  be  presumed  that  a 
summons  was  is^sued  and  served  in  time  to  give 
the  court  jurisdiction  to  hear  and  determine  the 
cause,  and.  the  April  term  bein^  the  first  term 
at  which  the  court  iiad  jurisdiction  to  hear  the 
cause,  it  will  be  presumed  that  it  was  heard  at 
that  term,  unless  such  presumption  is  contra- 
dicted by  the  record. 

SBd.  Note. — For  cases  in  point  see  Cent  Dig. 
.  30,  Judgment  H  933,  934.] 

4.  Evidence— JoDiciAL    Reoobi>— Extbihsio 
Evidence. 

The  original  draft  of  a  decree  is  no  part  of 
the  record,  the  decree  of  the  court  being  that 
actually  entered  on  the  record,  and  it  cannot 
be  questioned  or  modified  by  any  collateral  mat- 
ter or  paper  not  a  part  of  the  record ;  and  hence 
the  fact  that  the  caption  of  tbe  original  draft 
of  a  decree  showed  it  as  of  the  January  term, 
and  that  the  decree  was  entered  on  the  chancery 
record  on  a  page  following  the  convening  order 
0(  the,  January  term  and  preceding  th^t  of  the 


April  term,  may  not  be  considered  to  determine 
when  the  decree  was  rendered. 
5.  Judgment  —  Ooixatebal  Attack  —  Judg- 
ments Impeachabuc— CouBTs  of  Oenebal 

JUBIBDIOTION. 

If  the  record  of  a  court  of  general  juris- 
diction does  not  correctly  show  the  action  of  the 
court,  it  may  only  be  corrected  by  a  direct  pro- 
ceeding for  that  purpose. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  SO,  Judgment  S{  907,  908.] 
8.  Same— Essentials— Necessitt  foe  Bntbt. 
A  decree  is  inchoate  until  it  is  approved  by 
the  chancellor  and  filed  for  record,  or  is  record- 
ed, and  not  until  then  is  it  the  decree  of  the 
court  and  res  adjudicata,  and,  where  the  record 
showed  that  a  decree  was  not  filed  until  May,  it 
was  rendered  as  of  that  term,  and  not  of  the 
January  term. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  SS  501,  502 ;  vol.  19,  Equity, 

7.  Advebse   Possession   —   Acquisition    of 
RioHTa  BY  Pbescbiption — CoLOB  of  Title. 

Where  a  decree  of  the  chancery  court  only 
operated  to  convey  to  defendant's  grantor  the 
share  which  the  defendants  in  that  suit  took  as 
heirs  to  their  mother,  and  not  that  part  of  it 
which  they  took  as  heirs  of  the  younger  chil- 
dren, the  decree  did  not  constitute  color  or  title 
to  supnort  a  claim  by  adverse  possession  to  the 
latter  part. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  IS  443-447.] 

8.  Same— Actual  Possession- Possession  of 
Husband— Effect. 

The  exclusive  possession  by  the  husband 
of  his  wife's  land  is  not  necessarily  adverse,  as 
he  may  have  held  as  her  agent,  and  a  stipula- 
tion that  defendant's  grantor  was  in  possession 
of  premises  at  his  wife's  death,  claiming  abso- 
lute title  thereto,  is  consistent  with  his  posses- 
sion during  her  lifetime  as  her.  agent  and  a 
claim  of  ownership  only  after  her  death,  and  his 
possession  as  agent  during  her  lifetime  would 
not  become  adverse  to  the  minor  children  by  tbe 
mere  fact  of  the  wife's  death. 

9.  Same  —  Evidence  —  Natube  of  Pboof  — 
Weight  of  Evidence. 

Tbe  presumptions  are  all  in  favor  of  the 
true  owner,  and  the  proof,  to  establish  adverse 
I>ossession  must  be  strict,'  clear,  positive,  and 
unequivocal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §  682.] 

10.  Same  —  Requisites— Visible,  ExoLtrsiVE 
AND  Hostile  Possession. 

Possession,  to  be  adverse,  must  be  visible, 
open,  exclusiye,  hostile  in  its  inception,  and  so 
continue  for  20  years. 

[EM.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  SS  C5-76. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  227,  235;  vol.  8,  p.  7568.] 

Error  to  City  Court  of  Bart  St  Louis ;  W. 
J.  N.  Moyers,  Judge. 

Action  by  Theodore  Horn  and  another 
against  EMward  Metzger  and  others.  From 
a  judgment  for  defendants,  plaintlfTs  bring 
error.    Reversed  and  remanded. 

Tbe  plaintiffs  In  error,  Theodore  Horn  and 
Ernst  Horn,  brought  ejectment  against  Ed- 
ward Metzger  and  others  to  recover  posses- 
sion of  lot  8,  block  175,  of  tbe  platted  town 
(now  city)  of  East  St  Louis.  The  common 
source  of  title  was  Emanuel  Trotler,  the 
owner  of  the  fee,  who  conveyed  the  premises 
to  Oustav  Horn  and  Heniy  JacjceiBcti.    On 
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March  2,  1877,  Ou^av  Horn  conveyed  Us  un- 
divided one  balf  Interest  to  John  Polish,  .ho 
conveyed  the  same  on  May  10,  1879,  to  Eml- 
lle  Horn,  wife  of  Gustav  Horn.  On  August 
17,  1885,  the  widow  and  heirs  of  Henry  Jack- 
eisch  conveyed  the  other  half  of  the  premises 
to  Emllle  Horn,  who  died  on  May  16,  1886, 
leaving  surviving  her  Gustav  Horn,  her  hus- 
band, and  nine  children,  three  of  whom  were 
triplets  six  days  old,  who  died  shortly  after 
their  mother,  leaving  their  father  and  the 
other  six  children  as  their  helra  at  law; 
the  plaintiffs  In  error  being  two  of  the  six 
children. 

On  January  9,  1888,  Onstav  Horn  filed  his 
bin  In  the  city  court  of  East  St  Louis  against 
his  six  children,  alleging  that  in  1877,  being 
in  poor  health  and  believing  he  was  going  to 
die,  he  conveyed  his  undivided  one  half  in- 
terest in  the  premises,  together  with  all  bis 
other  lands,  without  consideration,  to  bis 
wife,  Bimille  Horn,  with  the  understanding 
that  in  case  he  recovered  she  was  to  recon- 
vey  to  him ;  that  be  subsequently  purchased 
the  other  half  from  the  Jackelsch  heirs,  and 
for  the  same  reason  caused  the  title  to  be 
placed  In  his  wife;  and  that  after  he  re- 
covered his  health  bis  wife  frequently  re- 
quested him  to  have  deeds  prepared  by  which 
she  could  reconvey  said  property  to  him,  but 
he  neglected  to  do  so  until  her  death.  The 
defendants  were  all  minors,  and  the  bill 
prayed  that  a  guardian  ad  litem  might  be 
appointed  for  them ;  that  their  interest  In 
said  premises  as  children  and  heirs  of  Emllle 
Horn,  by  reason  of  the  deeds  aforesaid, 
might  be  vested  in  the  complainant;  and 
that  the  master  In  chancery  be  required  to 
make  a  deed  conveying  all  interest  vested  in 
the  defendants  under  said  deeds.  A  decree 
was  entered  in  accordance  with  the  prayer 
of  the  bill,  and  on  May  18,  1888,  the  master 
made  the  deed  and  it  was  filed  for  record. 
On  the  date  of  the  death  of  Emllle  Horn 
Gustav  Horn  was  in  possession  of  the  prem- 
ises claiming  absolute  title  thereto,  and  he 
paid  all  taxes  assessed  against  them  until 
February  21,  1902,  when  he  conveyed  them, 
by  warranty  deed,  to  the  defendant  in  error 
Edward  Metzger,  who  has  since  paid  all 
taxes  tbereon.  Gustav  Horn  died  in  July, 
1906,'  and  after  bis  death  the  plaintiffs  in  er- 
ror, on  July  IS,  1906,  l>egan  this  action  of 
ejectment.  A  Jury  was  waived,  and  a  trial 
was  bad  before  the  court  upon  an  agreed 
state  of  facts  and  evidence  heard  in  open 
court,  resulting  In  a  Judgment  for  the  de- 
fendants, to  reverse  which  this  writ  of  error 
Is  prosecuted. 

D.  P.  Boyle  and  Webb  &  Crowe,  for  plain- 
tiffs in  error.  Eeefe  &  SuIIlTan,  for  defend- 
ants in  error. 

DUNN,  J.  (after  stating  the  facts  as  above). 
The  bill  of  Gustav  Horn  against  his  children 
was  filed  during  the  January  term  of  the 
cltj  court  of  Bast  St  Louis,  which  began  on 


January  2d.  It  waa  not  entitled  of  any 
term.  The  bill  is  mutilated,  and  a  part  of 
the  prayer  for  process  has  been  destroyed. 
No  summons  appears  in  the  record,  and  no 
other  paper  in  the  case  except  the  original 
draft  of  the  decree.  It  appears  that  a  part 
of  the  bvllding  in  which  the  records  of  the 
court  were  kept  was  destroyed  in  1896  by  a 
cyclone,  in  which  many  of  the  books  and 
papers  of  the  court  were  lost  The  decree 
is  of  record  in  the  chancery  record  of  tlie 
court  A  term  of  tbe  court  was  heid  begin- 
ning on  April  16,  1888.  The  convening  order 
of  the  January  term  appears  on  page  280  of 
Chancery  Record  A;  that  of  the  April  term 
on  page  289,  and  the  decree  Is  recorded  on 
pages  286  and  287.  Tbe  decree,  as  recorded, 
does  not  state  the  term,  but  is  noted  as  filed 
May  18,  1888.  The  draft  of  the  decree  is 
preceded  by  a  caption  as  of  the  January 
term,  and  is  marked  filed  May  18,  1888. 

It  is  contended  that  the  decree  was  ren- 
dered at  the  January  term,  and  was  there- 
fore void,  because,  the  bill  having  been  filed 
during  that  term,  no  summons  could  have 
l>een  Issued  requiring  an  answer  at  that 
term,  and  the  defendants,  being  minors, 
could  not  have  given  jurisdiction  by  entering 
their  appearance.  The  decree  contains  no 
recital  of  notice  to  the  defendants,  either  by 
service  of  process  or  otherwise ;  but  the  city 
court  of  East  St  Louis  is  a  court  of  general 
Jurisdiction,  and  from  tbe  fact  that  It  render- 
ed the  decree  the  presumption  arises  that  it 
had  Jurisdiction  both  as  ,to  the  subject-matter 
and  the  parties  to  do  so.  It  is  a  rule  of  onl- 
form  application  in  relation  to  superior 
courts  or  courts  of  general  Jurisdiction  that 
nothing  Is  to  be  presumed  to  be  out  of  their 
Jurisdiction  but  that  which  specially  appears 
to  be  so.  Where  the  record  of  a  Jud^ent 
or  decree  is  relied  on  In  a  collateral  proceed- 
ing. Jurisdiction  must  be  presumed  in  favor 
of  a  court  of  general  Jurisdiction,  although 
it  Is  not  alleged  and  does  not  appear  in  the 
record.  Swearengen  v.  Gulick,  67  111.  208; 
Benefleld  v.  Albert  132  111.  666,  24  N.  B.  634 ; 
Nlckrans  v.  Wilk,  161  111.  76,  43  N.  B.  741; 
Cassell  V.  Joseph,  184  111.  378,  56  N.  B.  413. 
The  bill  filed  daring  the  January  term  pray- 
ed a  summons  against  the  defendants.  The 
bill  was  not  entitled  of  any  term,  and,  owing 
to  its  mutilation,  does  not  show  to  what  term 
the  summons  was  to  be  made  returnable. 
The  decree  recites  that  an  answer  was  filed 
by  a  guardian  ad  litem,  and  that  the  cause 
was  beard  upon  bill,  answer,  replication,  and 
evidence  heard  by  the  court  It  will  be  pre- 
sumed that  a  summons  was  issued  and  serv- 
ed in  time  to  give  the  court  Jurisdiction  to 
hear  and  determine  the  cause.  Such  pre- 
sumption is  entirely  consistent  with  the  rec- 
ord if  the  cause  was  beard  at  the  April 
term.  It  will  therefore  be  presumed  that  it 
was  heard  at  that  term,  unless  such  pre- 
sumption Is  contradicted  by  the  record. 

It  is  contended  that  it  Is  so  contradicted 
bf  the  fact  that  the  original  draft  of  tbe 
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decree  has  at  Its  beginning  a  caption  as  of 
the  January  term,  and  that  the  decree  ap- 
pears In  the  chancery  record  of  the  court  on 
a  page  following  the  convening  order  of  the 
January  term  and  preceding  the  convening 
order  of  the  April  tertn.  Such  original  draft 
of  the  decree  is  no  part  of  the  record.  It 
iB  the  decree  actually  entered  in  the  record 
which  must  be  regarded  as  the  decree  pro- 
nounced by  the  court.  To  that  record  only 
can  we  look,  and  It  cannot  be  called  in  ques- 
ti(m  by  a  reference  to  any  collateral  matter 
or  to  a  paper  not  a  part  of  the  record.  If 
tbe  record  does  not  correctly  show  the  ac- 
tion of  the  court,  it  can  be  corrected  only  by 
a  direct  proceeding  for  that  purpose.  More- 
over, not  only  is  the  decree  presumed  to  have 
been  rendered  at  the  April  term  because  It  is 
not  to  be  presumed  that  the  court  would 
have  appointed  a  guardian  ad  litem,  heard 
the  cause,  and  rendered  a  decree  unless  it 
had  acquired  Jurisdiction  to  do  so,  but  tbe 
evidence  conclusively  shows  that  it  was,  in 
fact,  rendered  at  the  April  term.  Without 
regard  to  the  particular  pages  on  which  the 
decree  la  recorded  or  its  consecutive  order  in 
relation  to  the  convening  orders  of  the  dif- 
ferent terms,  it  could  not  have  been  recorded 
until  after  the  beginning  of  the  April  term, 
for  It  was  not  filed  until  May  18th.  There 
was  therefore  no  decree  until  that  date. 
"The  decree  is  inchoate  until  It  is  approved 
by  the  chancellor  and  filed  for  record  or  shall 
be  recorded,  which  answers  to  the  passing 
and  entering  it,  in  the  BngUrii  court  •  •  • 
It  Is  then,  and  not  till  then,  ^at  it  Is  the 
decree  of  the  court  and  Is  res  adjudlcata. 
There  was,  then,  no  decree  of  the  court  until 
It  was  approved  and  filed  for  record  or  was 
recorded,  and'^that  was  the  time  the  case  was 
decided  and  the  decree  was  rendered." 
Hughs  V.  Washington,  65  111.  245 ;  Stevens  v. 
CofFeen,  39  HI.  148.  The  decree  and  master's 
deed  were  therefore  effectual  to  vest  in  Qus- 
tav  Horn  the  title  of  the  defendants  to  tbe 
suit  to  the  extent  that  they  purported  to  do 
so;  that  is,  to  tbe>  extent  that  such  title 
vested  in  them  as  the  heirs  of  Bmilie  Horn. 
Bach  of  the  defendants  took  as  an  heir  of 
Bmilie  Horn  one-ninth  of  the  property  In 
controversy.  The  remaining  three-ninths  they 
took,  together  with  their  father,  as  heirs  of 
the  three  younger  chlldr^i,  and  not  as  heirs 
of  Emllie  Horn,  and  the  decree  did  not  affect 
or  purport  to  affect  this  part  of  tbe  prop- 
erty. Therefore  the  decree  and  the  master's 
deed  neither  transferred  tbe  title  to  this  part 
of  the  property  nor  constituted  color  of  title 
thereto. 

The  defendants  In  error  claim  the  benefit 
of  the  20-year  statute  of  limitations.  It  was 
stipulated  that  Oustav  Horn  at  the  death  of 
Emille  Horn  was  In  possession  of  the  prem- 
ises claiming  absolute  title  thereto.  There 
is  nothing  to  show  that  there  ever  was  any 
change  in  the  possession  of  the  premises.  It 
Is  entirely  consistent  with  the  stipulation 
that  Oustav  Horn  was  during  his  wife's  life- 


time in  the  exclusive  possession  of  the  prem- 
ises as  her  agent,  and  that  upon  her  death  he 
continued  in  such  exclusive  possession,  but 
then  claiming  absolute  ownership.  It  is  not 
stipulated  that  he  claimed  absolute  owner- 
ship in  her  lifetime,  and  a  possession  as 
agent  during  her  lifetime  would  not  become 
adverse  to  his  minor  children  by  tbe  mere 
fact  of  her  death,  even  though  he  then  claim- 
ed absolute  ownership.  The  doctrine  of  ad- 
verse possession  Is  to  be  taken  strictly.  It 
cannot  be  made  out  by  inference  or  Implica- 
tion. The  presumptions  are  all  in  favor  of 
the  true  owner,  and  the  proof  to  establish 
adverse  possession  must  be  strict,  clear,  posi- 
tive, and  unequivocal.  ZIrnglbl  v.  Calumet 
Dock  Co.,  157  111.  430,  42  N,  E.  431.  The 
possession  must  be  visible,  open,  exclusive, 
hostile  In  Its  inception,  and  so  continue  for 
20  years.  MeClellan  v.  Kellogg,  17  111.  498; 
Tumey  v.  Chamberlain,  16  111.  271.  The  ex- 
clusive possession  by  a  husband  of  bis  wife's 
lands  la  not  necessarily  adverse.  There  is 
no  proof  that  Gustav  Horn  claimed  owner- 
ship of  the  premises  in  his  wife's  lifetime. 
His  possession  was  not  hostile  in  its  incep- 
tion, and  there  is  nothing  to  indicate  that  the 
character  of  his  possession  became  different 
after  her  death. 

As  to  the  share  of  the  plaintiffs  In  error  in 
the  one-third  interest  which  descended  to 
the  three  children  who  died,  the  judgment  is 
erroneous.  It  will  therefore  be  reversed  and 
the  cause  will  be  remanded. 

Reversed  and  remanded. 


(2S4  lU.  246) 

BRITTON  V.  CHAMBERLAIN. 

(Supreme  Court  of  Illinois.     April  23,   1908. 

Rehearing  Denied  June  4,  1908.) 

1.  EVIDKNCB— JuniciAX,  Reooedb— Oop.ixs. 

A  copy  of  a  decree  of  the  court  of  a  slater 
state  Is  properly  received  in  evidence  in  an  ac- 
tion based  on  the  decree,  where  the  clerk  of 
the  court  of  the  sister  state  under  the  seal  of  the 
court  certifies  that  he  was  clerk ;  that  the  copy 
was  a  tme  copy  of  a  decree  on  file  and  a  matter 
of  record  In  his  office,  accompanied  by  the  cer- 
tificate of  a  justice  of  the  court  certifying  that 
the  attestation  of  the  clerk  was  In  due  form  and 
by  the  proper  oflicer,  followed  by  the  certificate 
of  the  clerk  that  the  justice  was  a  Justice  of  the 
court. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  20,  Evidence,  ii  1369-1374.] 

2.  Interest— FoBBiaw  Judgmertb— Actions— 
Recovery— Allowance  of  Interest. 

In  an  action  on  a  foreign  judgment,  inter- 
est is  allowed  thereon  at  the  rate  fixed  by  the 
law  of  the  foreign  state. 

[Ed.  Note. — For  casps  in  point,  see  Cent  Die. 
vol.  29,  Interest  §§  58,  79-82.] 

3.  Divorce  —  Alimont  —  Bnfobceuznt  or 
Judgment— FoBEiQN  Judgment. 

An  action  lies  on  a  foreign  decree  for  ali- 
mony. 

4.  Sauk— Defbnbes. 

In  an  action  on  a  decree  for  alimony  ren- 
dered by  the  court  of  a  sister  state  governed  l»r 
the  rule  of  law  that  the  remarriage  of  the  wife 
does  not  furnish  any  ground  for  reducing  the 
alimony,  the  remarriage  of  the  wife  is  no  de- 
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fense,  Bince  in  a  suit  on  a  foreign  judgment  only 
sucii  pleas  will  be  sustained  as  would  be  good 
in  the  state  rendering  the  judgment. 
5.  Saice. 

In  an  action  on  a  foreign  decree  for  alimo- 
ny, it  appeared  that  the  wife  was  granted  a  di- 
vorce for  the  wrong  of  the  husband,  and  was 
given  the  custod];  of  their  minor  son,  and  that 
the  alimony  provided  for  in  the  decree  was  de- 
creed to  the  wife  for  the  support  of  herself  and 
minor  son.  The  wife  remarried  before  suing  on 
the  decree.  The  evidence  showed  that  since  the 
decree  she  had  supported  the  child  except  in  so 
far  as  by  his  labor  he  had  contributed  to  such 
support.  Held,  that  the  wife  was  entitled  to  re- 
cover as  af^ainst  the  objection  that  the  burden 
of  supporting  the  child  had  shifted  to  the  sec- 
ond husband. 

Error  to  Appellate  Court,  First  District, 
on  Error  to  Superior  Court,  Cook  County; 
Arthur  H.  Frost,  Judge. 

Action  by  Mbmle  E.  Britton  against  Wil- 
liam Cbamberlaio.  There  was  a  Judgment 
of  the  Appellate  Court  affirming  a  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Afflrmed. 

This  was  an  action  of  debt  commenced  by 
the  defendant  In  error  against  tbe  plaintiff 
in  error,  In  tbe  superior  court  of  Cook  coun- 
ty, upon  a  decree  for  alimony  entered  by  the 
Supreme  Court  of  New  York  In  favor  of  the 
defendant  in  error,  against  tbe  plaintiff  in 
error,  on  the  12th  day  of  May,  1897,  in  a 
chancery  suit  pending  on  that  day  in  said' 
court.  In  which  a  decree  for  divorce  was 
entered.  In  favor  of  the  defendant  In  error 
against  the  plaintiff  in  error.  The  declara- 
tion contained  one  count,  which  averred  that 
the  plaintiff,  under  the  name  of  Minnie  E. 
Chamberlain,  at  a  special  term  of  the  Su- 
'  preme  Court  held  In  the  city  of  Buffalo,  In 
the  county  of  Erie  and  state  of  New  York, 
on  May  12,  1897,  .recovered  against  the  de- 
fendant, in  a  certain  action  for  divorce,  a 
decree  for  the  sum  of  $260  per  annum  as 
alimony,  payable  weekly  thereafter  from  the 
date  of  said  decree,  and  also  the  sum  of 
$83.50  costs,  which  sums,  with  Interest,  <hi 
the  day  said  suit  was  brought,  aggregated 
the  sum  of  $2,294,  as  by  tlie  record  of  said 
suit  now  remaining  In  said  Supreme  Court 
will  fully  appear,  which  said  decree  remains 
in  full  force  and  effect,  yet  the  defendant  has 
not  made  payment,  etc.,  to  the  damage  of 
plaintiff  of  $5,000,  etc.  The  defendant  filed 
a  plea  of  nul  tlel  record,  and  tbe  case  was 
submitted  to  tbe  court  without  a  Jury,  upon 
a  stipulation  that  the  defendant  might  offer 
under  said  plea  any  proofs  he  might  offer 
under  any  special  plea  If  properly  pleaded, 
and  that  the  plaintiff  might  rebut  said  proofs. 
The  parties  submitted  certain  propositions 
in  writing,  to  be  held  as  tbe  law  of  the  case, 
to  the  court,  and  the  court  held  that  the 
five-year  statute  of  limitations  applied,  and 
that  the  plaintiff  was  entitled  to  recover  the 
amount  which  had  accrued  upon  said  decree 
diuring  tbe  five  years  preceding  the  date  of 
said  suit,  with  6  per  cent  Interest  thereon, 
which  was  the  New  York  rate,  and  rendered 
Judgment  for  $1300  debt  and  $338  damages. 


and  costs  Iq  favor  of  plaintiff  and  against 
the  defendant;  which  Judgment  has  been  af- 
firmed by  the  Appellate  Court  for  the  First 
District,  and.  the  defendant  has  sued  out  a. 
writ  of  error  from  this  court  to  review  the 
Judgment  of  tbe  Appellate  Court 

Frederick  S.  Scfaoaler,  for  plaintiff  In  er- 
ror. Frank  P.  Sadler  and  ffillsworUi  T.  Mar- 
tin, for  defendant  In  error. 

HAND,  G.  J.  (after  stating  tbe  facta  as 
above).  The  first  contention  of  the  plaintiff 
in  error  is  that  the  certified  copy  of  the  de- 
cree of  the  Supreme  Court  of  New  York, 
upon  which  a  recovery  was  allowed,  was  not 
properly  certified.  The  declaration  was  based 
upon  a  decree  of  the  Supreme  Court  of  New 
York,  and  the  clerk,  under  the  seal  of  said 
court,  certified  that  he  was  clerk  of  the  coun- 
ty of  Brie  and  clerk  of  the  Supreme  Court 
in  and  tor  said  oounty,  and  that  the  instru- 
ment offered  In  evidence  was  a  true  and 
complete  copy  of  a  Judgment  on  file  and  a 
matter  of  record  In  tbe  clerk's  office  of  said 
county  in  an  action  between  Minnie  E.  Cham- 
berlain, plaintiff,  and  William  A.  Chamber- 
lain, defendant;  and  John  S.  Lambert,  a 
Justice  of  the  Supreme  Court  in  and  for  tbe 
Eighth  Judicial  district  of  the  state  of  New 
York,  certified  that  the  attestation  of  the 
clerk  was  "In  due  form  and  by  the  proper 
officer,"  and  the  clerk  certified  that  John  & 
Lambert  was  a  Justice  of  the  Supreme  Court. 
We  think  the  decree  was  properly  certified 
(Ducomnran  v.  Hyshiger,  14  IlL  249),  and  that 
It  appears  from  such  certificates  that  tbe 
decree  offered  in  evidence  was  a  decree  of 
tbe  Supreme  Court  of  New  York,  and'  that 
the  court  did  not  err  in  admitting  the  same 
In  evidence. 

It  Is  next  contended  that  the  court  erred 
in  allowing  interest  upon  said  decree  at  the 
rate  of  6  per  cent  per  annum.  The  New 
York  statute  was  Introduced  In  evidence, 
which  showed  that  a  money  Judgment  in  tbe 
state  of  New  York  draws  interest  at  the  rate 
of  6  per  cent,  per  annum.  In  this  state,  In 
an  action  upon  a  foreign  Judgment  interest 
Is  allowed  upon  such  judgment  at  the  rate 
fixed  by  the  law  of  the  foreign  state.  War- 
ren V.  McCarthy,  25  111.  95 ;  Morris  v.  Wib- 
aux, 150  lU.  627,  43  N.  E.  837.  The  court 
did  not  err  In  allowing  interest  at  tbe  rate 
of  6  per  cent 

It  is  also  contended  that  an  action  win 
not  lie  in  this  state  upon  a  decree  for  ali- 
mony, entered  by  a  court  of  a  foreign  state. 
Thera  is  some  conflict  in  the  authorities  up- 
on this  question.  This  court  has,  however, 
settled  tbe  question  contrary  to  the  conten- 
tion of  plaintiff  in  error.  Dow  v.  Blake,  14S 
111.  76,  35  N.  E.  761,  80  Am.  St  Rep.  156. 

It  appears  from  the  evidence  that  the  de- 
fendant in  error,  on  March  9,  1808,  married 
one  Joseph  Britton,  with  whom,  since  that 
date,  she  has  lived  as  her  husband,  and  It 
Is  urged  her  remarriage  was  a  bar  to  this 
action.    Under  the  authority  of  BtlllmaB  T. 
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StlUman,  99  in.  198,  99  Am.  Rep.  21,  bad 
the  divorce  decree  beea  entered  In  tbis  state, 
apon  application  to  ttie  court  entering  tbe 
decree  tbe  remarriage  of  the  defendant  in 
error  would  hare  beat  ground  for  tbe  modlfl- 
cati<«  of  tiie  decree  for  alimony.  Such,  bow- 
ever,  is  not  the  law  in  the  state  of  New  Yorlc, 
vbere  tbe  divorce  decree  was  entered  (Shep- 
herd V.  Sbepberd,  1  Hun  [N.  X.]  210) ;  and 
the  law  is  well  settled  in  this  state  (Fire- 
men's Ins.  Co.  V.  Thompson,  155  111.  204,  40 
N.  B.  488,  46  Am.  St.  Rep.  335)  that  in  a 
suit  in  this  state  upon  a  f<»'elgn  Judgment 
.or  decree,  only  such  pleas  will  t>e  sustained 
as  would  be  good  in  tbe  courts  of  the  state 
rendering  tbe  judgment.  As  tbe  remarriage 
of  the  defendant  In  error  did  not  have  the 
effect,  in  New  York,  to  disturb  tbe  decree 
for  alimony  or  fnmisb  grounds  for  reducing 
It,  tbe  fact  that  the  defendant  In  error  had 
remarried  subsequent  to  her  divorce  from 
plaintiff  in  error  was  no  defense  to  tbe  ac- 
ti(m  brought  lo  tbe  superior  court  of  CkK>k 
county  upon  a  decree  for  alinv.iuy  entered 
by  the  Supreme  Court  of  New  York  In  favor 
of  the  defendant  in  error. 

It  is  finally  contended  that  tbe  decree  for 
alimony  was,  in  part,  for  tbe  benefit  of  the 
minor  son  of  the  plaintiff  in  error  and  the 
defendant  In  error,  and  that  a  legal  obliga- 
tion rested  upon  tbe  defendant  in  error's  sec- 
ond husband,  with  whom  she  and  the  child 
lived,  to  support  the  child  of  the  plaintiff 
In  error,  and  that  a  recovery  could  not  be 
had  upon  said  decree  for  alimony  for  that 
reason.  Tbe  defendant  in  error  was  given 
tbe  custody  of  her  minor  son  in  tbe  divorce 
proceeding,  which  decree  was  granted  for 
the  wrong  of  the  plaintiff  in  error,  and  the 
alimony  provided  for  in  said  decree  was  de- 
creed to  the  defendant  In  error  for  the  sup- 
port of  herself  and  her  minor  son.  Tlie  evi- 
dence showed  that  since  tbe  decree  tbe  de- 
fendant In  error  bad  supported  her  minor 
son,  except  in  so  far  as  by  his  labor  he  had 
contributed  to  such  support.  Tbe  alimony 
was  granted  to  tbe  defendant  in  error  and 
not  to  her  son,  and  the  contention  that  the 
burden  of  supporting  said  son  had  been  so 
far  shifted  from  tbe  plaintiff  in  error  to  tbe 
aerond  husband  of  tbe  defendant  in  error 
as  to  release  the  plaintiff  In  error  from 
tbe  payment  of  tbe  alimony  decreed  to  be 
paid  to  tbe  defendant  in  error  is  without 
force. 

Tbe  Judgment  of  tbe  Appellate  0>urt  will 
be  affirmed. 

Judgment  affirmed. 


(234  III.   SL) 
HEIiBIO  V.  CITIZENS'  INS.  CO. 

(Supreme  Court   of  Illinois.     April  23,   1908. 
Rehearing  Denied  June  4,  1908.) 

I.  APPEAt     AND     Error— Review— Mattbbs 
Revtewablb— Weight  of  Evidence. 

Where  a  verdict  has  been  approved  by  the 
trial  court  and  affirmed  by  tbe  Appellate  (jlourt, 

84  N.E.-57 


the  findings  as  to  controverted  questions  of  fact 
are  binding  upon  appeal  to  the  Supreme  (jourt. 
fEd.  Note. — For  ca-sea  in  point,  see  Cent.  Dig, 
vol.  3,  Appeal  and  Error,  SS  4322-4352.] 

2.  IiiMirATioN  OF  AcTiows— CoNerrBucnoN  of 

Statute. 

Statutes  limiting  tbe  right  to  bring  actions 
to  a  particular  period  are  restrictive,  and  ivill 
not  be  extended  oy  construction  to  cases  within 
the  reason  but  not  within  the  words  of  the  stat- 
nte. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  IMg. 
vol.  33,  Limitation  of  Actions,  {}  13-15.] 

8.  Insurance  —  Actions  on  Policies— Timb 

FOB  Bbinginq. 

A  provision  in  a  fire  insurance  iwlicy  that 
no  suit  thereon  can  be  maintained  unless  com- 
menced within  a  year  next  after  the  fire  relates 
to  an  original  suit,  and  does  not  require  that 
writs  of  error  to  review  the  proceedings  in  the 
original  suit  mast  also  be  sued  out  within  the 
same  time,  though  a  writ  of  error  is  a  new  suit 
on  the  record. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dit 
vol.  28,  Insurance,  U  1544-1556.] 

4.  Witnesses  —  Competency- Transactions 
with  Deceased  Agent  of  Party. 

Kurd's  Rev.  St.  1905,  c.  51,  S  4,  providing 
that  a  party  to  an  action  who  haa  contracted 
with  an  agent  of  tbe  adverse  party,  tbe  agent 
having  since  died,  shall  not  be  a  competent  wit- 
ness to  any  admission  or  conversation  between 
himself  and  such  agent,  does  not  preclude  a 
party  from  testifying  as  to  a  transaction  with 
such  a  deceased  agent,  and  hence  an  insured  in 
an  action  on  policy  might  testify  that  the  de- 
ceased agent  had  delivered  the  policy  to  him  and 
he  had  paid  the  agent  the  premium. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §f  664.-682.] 

6.  Evidence  —  Res  Gest/B  —  Self-Sebviho 
Statements. 

In  an  action  on  a  fire  insnrance  policy,  let- 
ters written  by  the  insurer  to  its  agent  and  en- 
tries on  its  office  record  referring  to  the  policy, 
both  long  after  the  policy  was  executed  and  ds- 
livered,  were  ex  parte  self-serving  statements, 
not  part  of  the  res  gestee,  and  were  not  admis- 
sible. 

6.  INSUEAWCE  — Action  ok  Poliot  —  Tbialt— 
Instructions. 

In  an  action  on  a  fire  insurance  policy,  an 
Instruction  that,  if  plaintiff  was  in  possesisioD  of 
the  policy  when  the  suit  was  commenced,  the 
law  would  presume  that  the  policy  was  accepted 
by  him,  and  would  require  evidence  to  overcome 
that  presumption  but  that  the  jury  must  deter- 
mine that  question  as  all  others  solely  from  the 
evidence,  and  another  instruction  that,  if  the  evi- 
dence showed  that  defendant  by  its  agent  made 
and  delivered  the  policy  in  question  to  plaintiff, 
the  law  would  presume  that  the  premium  was 
paid,  and  that  before  the  jury  could  find  that  it 
was  not  paid  they  must  find  that  this  presump- 
tion had  been  overcome  by  evidence,  and  an  in- 
struction that  if  defendant's  agent  executed  and 
delivered  the  policy  to  plaintiff,  the  law  would 
presume  that  the  policy  was  accepted  by  him, 
and  the  jury  must  so  find  unless  the  presump- 
tion was  overcome  by  evidence,  did  not  cast  up- 
on defendant  the  burden  of  proof  on  the  whole 
evidence,  but  merely  required  that  before  the 
jury  could  find  otherwise  than  in  accordance 
with  the  prima  facie  case  made  by  plaintiff  by 
proof  of  possession  of  the  policy  duly  executed 
and  delivered  to  him  they  must  be  justified  in 
doing  so  by  the  evidence. 

7.  Same— Vebified  Plea. 

Where  plaintiff,  in  an  action  on  a  fire  in- 
surance policy,  established  a  prima  facie  case 
by  proving  that  he  was  in  possession  of  the 
policy  executed  and  delivered  to  him  by  defend- 
ant's agent,  the  filing  of  a  verified  plea  by  de- 
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fendant  denying  the  execution  of  the  policy  did 
not  destroy  the  legal  presumption  creating  the 
prima  facie  case,  but  merely  entitled  defendant 
to  offer  evidence  to  meet  the  prima  facie  case  by 
proving  its  contention  that  the  policy  was  never 
executed. 

8.  BviDBNCS— Pbestjmptions. 

A  legal  presumption  does  not  shift  the  bur- 
den of  proof,  but  merely  necessitates  evidence 
to  meet  the  prima  facie  case  created  by  the 
presumption. 

[Ed.  Notp.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Bvidence,  |  108.] 

9.  TbIAI/— InSTSUCTIORS— CONSTBUCIIOR   AS  A 

Wholb. 

In  considering  the  sufficiency  of  instruc- 
tions, they  must  be  taken  as  a  series. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  U  708-717.J 

10.  Sahe. 

In  an  action  on  a  flre  Insurance  policy, 
where  several  instructions  stated  that  plaintiff 
must  show  that  he  had  paid  the  premium  in  or- 
der to  recover,  the  fact  that  one  instruction 
omitted  to  so  state  did  not  render  the  instruc- 
tions misleading. 

[Ed.  Note.— For  cases  in  point  •e«  Cent  Dig. 
▼ol.  46,  Trial,  {{  703-717.J 

11.  Same— Instructions  Calmno  Attbhtioh 
TO  Conduct  of  Partt  as  Witness. 

It  was  not  error  to  refuse  a  requested  in- 
struction that  the  jury,  in  weighing  plaintitTs 
testimony,  might  take  into  consideration  his 
manner  and  conduct  while  on  the  witness  stand 
.  and  his  interest  in  the  result  of  the  suit,  since 
it  was  designed  to  influence  the  jury  as  to  the 
credit  to  be  given  to  a  particular  witness. 

[Ed.  Note.— For  oases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  {{  577-581.] 

12.  Appeai.  and  Ebror  — Review  —  Errors 
Waived  in  Appellate  Court  —  Insuffi- 
cient Discussion  of  Objection. 

It  is  not  the  duty  of  an  Ajppellate  Court  to 
search  for  errors  in  instructions  objected  to, 
where  counsel  do  not  point  out  in  what  respect 
they  are  faulty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  8,  Appeal  and  Error,  H  4256-4261.] 

13.  Tkial  —  Inbtbuctions  —  Sinolino  Out 
Particulab  Facts. 

Requested  instructions  which  single  out 
particular  facts  are  properly  refused. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  U  577-581.] 

Appeal  from  A{)pellate  Court  Third  Dis- 
trict, on  Appeal  from  Circuit  Court  McLean 
County ;  C.  D.  Myers.  Judge. 

Action  by  Oscar  Helblg  against  the  Citizens' 
Insurance  Company.  From  a  judgment  of  the 
Appellate  Court  for  the  Third  District  affirm- 
ing a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

See  120  111.  App.  5& 

This  is  an  action  In  assumpsit  to  recover  on 
an  insurance  policy  for  $1,500  alleged  to  have 
been  issued  by  appellant  to  appellee  on  furni- 
ture and  fixtures  in  the  Phoenix  Hotel  In 
Bloomington,  which  was  destroyed  by  flre 
June  19,  1900.  The  declaration  sets  out  in  a 
special  count  the  policy  in  baec  verba.  This 
suit  was  commenced  June  17, 1001.  Appellant 
filed  a  plea  of  general  issue.  The  first  trial 
resulted  in  a  disagreement  of  the  Jury.  On  a 
second  trial  judgment  was  entered  in  favor 
of  appellant  but  was  reversed  on  writ  of 
wror  by-the  Appellate  Court    Helblg  v.  Citi- 


zens' Ins.  Co.,  108  n).  App.  624.  After  thla 
reversal  judgment  was  again  found  in  favor 
of  appellant,  which  was  also  reversed  by  the 
Appellate  Court  Helbtg  v.  Citizens'  Ins.  Co., 
120  III.  App.  58.  On  the  case  being  tried  a 
fourth  time  the  jury  returned  a  vo-dlct  of 
$1,959.58  tn  favor  of  appellee.  This  judgment 
on  appeal,  the  Appellate  Court  affirmed,  and 
further  appeal  has  been  taken  to  this  court 
After  the  first  reversal  by  the  Appellate  Court 
an  additional  plea  was  filed  by  appellant  set- 
ting up  the  following  provision  of  the  policy : 
"No  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustainable  in, 
any  court  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements,  nor  unless  commenced 
within  12  months  next  after  the  flre."  This 
plea  also  averred  that,  while  the  suit  was 
started  in  the  trial  court  within  a  year,  a  flnal 
Judgment  was  rendered  in  favor  of  appellant 
June  14,  1962,  from  which  no  appeal  was  tak- 
en, and  that  more  than  two  years  after  the 
flre  appellee  sued  out  a  writ  of  error  from  the 
Appellate  Court  upon  said  Judgment  of  June 
14,  1902;  that  the  suing  out  of  such  writ  of 
error  was  the  commencement  of  a  new  suit, 
and  that  all  subsequent  proceedings  were  bar- 
red by  the  limitation  clause  contained  in  the 
policy.   A  demurrer  to  this  plea  was  sustained. 

Barry  &  Morrisey,  for  appellant  Feirce 
ft  Pelrcb,  for  appellee. 

CARTER,  J.  (after  stating  the  facts  aa 
above).  The  testimony  tends  to  show  that 
appellant  had  Issued  four  policies  of  insur- 
ance by  the  same  agent  to  appellee ;  that  the 
first  was  Issued  about  the  middle  of  1888  on 
the  same  property  and  for  the  same  amount 
rate,  and  time  as  the  one  here  in  question  and 
expired  by  its  own  limitation;  that  the  sec- 
ond was  for  $2,500  on  the  hotel  building,  dat- 
ed in  1880,  for  three  years;  that  this  policy 
was  paid  In  full  by  appellant  after  the  flre; 
that  the  third  policy  was  issued  at  the  expira- 
tion of  the  flrst  covering  the  same  furniture 
and  flxtures  and  for  the  same  amount,  rate^ 
and  time,  but  that  appellant  refused  to  accept 
the  risk  at  the  rate  of  1  per  cent  because  of  a 
board  partition  in  one  of  the  walls  of  the  ho- 
tel, and  canceled  the  policy  a  few  days  after 
Its  issuance,  by  written  notice  served  on  ap- 
pellee, the  canceled  policy  being  surrendered 
to  the  agent  who  stated  to  appellee  that  the 
company  would  accept  the  risk  at  an  increas- 
ed rate  of  1%  per  cent ;  that  thereafter  ap- 
pellee ordered  the  policy  here  in  question, 
which  the  agent  wrote  and  gave  to  appellee 
at  the  Intter's  store;  and  that  said  policy  was 
thereupon  placed  tn  said  appellee's  safe  in 
his  store,  and  appellee  and  his  daughter  testi- 
fy that  he  then  and  there  paid  the  agent  the 
premium  of  $15.  This  testimony  as  to  the  pay- 
ment is  corroborated  by  the  agent's  account 
current  for  the  month  of  August  1899  (the 
policy  in  question  was  dated  August  30th  of 
that  year),  returned  to  the  company  October 
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4,  1899,  wherein  the  agent  charged  himself 
with  the  receipt  of  the  premlnm.  The  ageat 
died  previous  to  the  trial,  and  his  testimony 
Is  not  In  the  record.  Appellant  contends  that 
apiiellee'a  right  to  recover  mnst  be  based,  un- 
der the  declaration,  on  the  theory  that  the 
premium  was  paid,  and  that  In  fact  it  was 
never  paid,  offering  testimony  tending  to  up- 
hold  this  contention. 

The  briefs  of  counsel  ignore  the  rule  of  law, 
repeatedly  stated  by  this  co|urt,  that  findings 
as  to  controverted  questions  of  fact,  when  the 
verdict  of  the  jury  has  been  approved  by  the 
trial  court  and  the  Judgment  of  that  court 
affirmed  by  the  Appellate  Court,  are  binding 
on  this  court  The  weight  of  the  testimony 
can  never  be  considered  here.  Alexander  v. 
Loeb,  230  111.  454,  82  N.  E.  833,  and  cases 
cited.  The  evidence  on  this  question  was 
sharply  conflicting,  nevertheless  counsel  on 
both  sides  have  proceeded  to  argue  in  this 
court  concerning  it  at  great  length.  So  far  as 
we  can  discover,  the  briefs  are  apparently  the 
same  as  when  filed  In  the  Appellate  Court,  ex- 
cept as  to  the  title  of  the  court  on  the  covers 
and  first  pages.  The  opinion  of  the  Appellate 
Court  is  not  discussed  or  referred  to  In  any 
manner  in  them.  Such  a  method  of  present- 
ing a  case  on  appeal  from  the  Appellate  Court 
falls  far  short  of  furnishing  this  court  the  as- 
sistance it  should  receive  in  reviewing  the 
questions  properly  before  it  In  the  recent 
case  of  Chicago  City  Railway  Co.  v.  Nonn, 
229  III.  191,  82  N.  E.  213,  the  departure  from 
proper  practice  in  this  regard  was  so  extreme 
that  the  court  deemed  it  necessary  to  strike 
the  briefs  from  the  files.  The  work  of  decid- 
ing this  case  would  have  been  greatly  lessened 
bad  counsel  carefully  distinguished  and  ar- 
gued only  the  questions  that  the  law  requires 
this  court  to  consider. 

Appellant  earnestly  insists  that  the  first 
writ  of  error  sued  out  of  the  Appellate  Court 
was  a  new  suit,  and  that  all  subsequent  pro- 
ceedings were  barred  by  the  one-year  limita- 
tion clause  contained  in  the  policy ;  that  the 
suing  out  of  a  writ  of  error  Is  the  commence- 
ment of  a  new  suit  for  all  purposes.  Inter- 
national Nat  Bank  v.  Jenkins,  107  111.  291; 
Same  v.  Same,  104  111.  143 ;  Singer  &  Talcott 
Stone  Co.  V.  Hutchinson,  176  HI.  48,  51  N.  E. 
622;  Halgh  v.  Carroll,  197  111.  193,  64  N.  E. 
375.  These  decisions,  and  others  of  like  na- 
ture In  this  state,  refer  to  and  construe  the 
statute  of  limitations,  and  none  of  them  have 
reference  to  a  limitation  in  a  policy  or  con- 
tract such  as  the  one  here  in  question.  Stat- 
utes limiting  the  right  to  bring  actions  to  a 
particular  period  are  restrictive,  and  will  not 
be  extended  to  other  than  those  cases  express- 
ly provided  for.  Sutherland  on  Statutory 
Const  (Ed.  1891)  i  368.  It  is  a  well-«stabllsh- 
ed  doctrine  in  construing  statutes  of  limita- 
tions that  cases  within  the  reason  but  not 
wittiin  the  words  of  the  statute,  are  not  bar- 
red. Bedell  v.  Janney,  4  Gllman,  193.  In  dls- 
cuaslng  statutory  limitations  In  Phoebe  v.  Jay, 
Breese,  268^  we  said  (page  273) :  "The  statute 


of  limitations  was  made  for  the  purpose  of 
quieting  parties  after  so  much  time  has 
elapsed  as  affords  a  presumption  that  the 
evidence  might  be  lost  by  death  or  forgetful- 
ness.  •  ♦  •  The  law,  therefore,  discour- 
ages lawsuits  after  so  much  time  has  Inter- 
vened as  to  create  the  presumption  that  wit- 
nesses have  died,  or  forgotten  the  transac- 
tions, or.  In  other  words,  the  law  favors  the 
diligent  and  not  the  slothful."  While,  un- 
der the  decisions  in  .this  state,  this  writ  of 
error  must  be  held  b>  be  a  new  suit  on  the 
record,  it  can  hardly  be  held  to  be  one  on 
the  insurance  policy.  The  provision  in  ques- 
tion in  the  policy,  if  construed  as  contend- 
ed for  by  appellant  would  In  effect  pre- 
vent suits  on  insurance  policies  containing 
such  a  limitation  from  being  reviewed  by 
writs  of  error.  Talrly  construed,  that  provi- 
sion requires  the  original  suit  to  be  begun 
Within  a  year  from  the  date  of  the  fire,  and 
hot  that  writs  of  error  reviewing  the  proceed- 
ings in  such  original  suit  must  also  be  com- 
menced within  the  same  period  of  time.  No 
decisions  precisely  In  point  either  in  this  or 
other  Jurisdictions  have  been  called  to  our 
attention,  but  the  following  authorities  tend 
to  support  this  conclusion :  Hamburg-Bremen 
Fire  Ins.  Co.  v.  Pelzer  Manf.  Co.,  76  Fed. 
479,  22  C.  C.  A.  283;  Harris  v.  Phoenix  In& 
Co.,  35  Conn.  810;  Davis  v.  Stewart  &  Co., 
26  Ohio  St  643. 

Appellant  also  Insists  that  the  trial  court 
erred  In  permitting  appellee  to  testify  that  the 
deceased  agent  of  appellant  had  delivered  the 
policy  In  question  to  him  and  that  appellee  had 
paid  said  agent  the  amount  of  the  premium ; 
that  under  section  4  of  chapter  61  (Hurd's  Rev. 
St  1905,  p.  1035)  this  evidence  was  Inadmissi- 
ble. That  part  of  the  section  relied  upon 
reads:  "In  every  action,  suit  or  proceeding 
a  party  to  the  same  who  has  contracted  with 
an  agent  of  the  adverse  party — the  agent 
having  since  died — shall  not  be  a  competent 
witness  as  to  any  admission  or  conversation 
between  himself  and  such  agent"  etc.  This 
statute  as  It  now  reads  went  into  effect  July 
1,  1899.  Previous  to  that  time  this  portion 
of  the  statute.  In  place  of  reading  as  it  now 
does,  "admission  or  conversation,"  read  "con- 
versation or  transaction."  The  amendment 
of  this  section  by  striking  out  the  word 
"transaction"  was  obviously  for  the  purpose 
of  permitting  transactions  between  the  agent 
and  the  party  to  be  proven  but  still  to  pre- 
vent the  proof  of  any  admission  or  conversa- 
tion with  the  agent  As  the  statute  now 
reads,  we  think  the  proof  of  the  transaction 
In  question  was  clearly  competent 

Appellant  also  offered  in  evidence  certain 
letters  written  by  appellant  to  the  agent  In 
question  long  after  the  execution  and  de- 
livery of  the  policy  to  appellee,  and  also  cer- 
tain entries  on  its  office  record  referring  to 
the  policy  here  In  question,  which  were  also 
made  long  after  said  policy  was  given  to  ap- 
pellee. These  letters  and  records  were  ex 
parte,  self-serving  statements,  no  part  of  the 
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res  gestae,  and  we  cannot  see  bow  they  were 
competent  for  any  purpose. 

Appellant  also  contends  that  the  court  er- 
red In  giving  certain  instructions  for  appel- 
lee referring  to  the  presumption  of  law  aris- 
ing from  the  possession  of  the  policy.  Ap- 
pellee's first  instruction  told  the  Jury  that, 
if  appellee  was  In  possession  of  the  policy 
when  the  suit  was  commenced,  then  the  law 
would  presume  that  the  policy  was  accepted 
by  him,  and  would  reqtilre  evidence  to  over- 
come that  presumptloi^  but  that  the  jury 
must  determine  that  question,  as  well  as  all 
others,  solely  from  the  evidence.  The  sec- 
ond Instruction  for  appellee  stated  that,  if 
the  evidence  showed  that  appellant,  by  its 
agent,  made  and  delivered  the  policy  in  ques- 
tion to  appellee,  the  law  would  presume  that 
the  premium  was  paid,  and  before  the  Jury 
could  find  the  premium  was  not  paid  they 
must  find  that  this  presumption  had  been  over; 
come  by  evidence.  The  fifth  Instruction  stat- 
ed that.  If  the  Jury  believed  that  appellant's 
agent  executed  and  delivered  the  policy  to  ap- 
pellee then  the  law  would  presume  that  the 
policy  was  accepted  by  him,  and  the  Jury  must 
And  It  was  so  accepted  unless  this  presumption 
was  overcome  by  evidence.  Appellant's  argu- 
ment is  to  the  effect  that  these  Instructions 
practically  require  appellant  to  assume  the 
burden  of  proof  on  the  delivery  and  accept- 
ance of  the  policy  and  the  payment  of  pre- 
mium. Appellant  insists  that  the  plea  of 
verification  filed  after  the  cause  was  first 
reversed  by  the  Appellate  Court  and  sent 
back  for  new  trial  destroyed  all  presump- 
tion which  might  be  indulged  in  previous  to 
the  filing  of  this  plea.  Before  this  verifica- 
tion plea  was  filed  appellant  could  not  deny 
the  execution  and  delivery  of  this  policy  as 
set  forth  in  the  declaration.  Firemen's  Ins. 
Co.  V.  Bamsch,  161  111.  629,  44  N.  E.  285. 
After  the  plea  was  filed  it  could  offer  evi- 
dence tending  to  prove  such  a  contention.  Le- 
gal presumptions  do  not  shift  the  burden  of 
proof.  Their  only  effect  is  to  create  the  ne- 
cessity of  evidence  to  meet  the  prima  facie 
case  created  thereby,  and  which,  if  no  proof 
to  the  contrary  is  offered,  will  prevail.  The 
burden  of  proof,  meaning  the  obligation  to 
sustain  the  truth  of  the  claim  affirmed  by  a 
preponderance  of  evidence,  rested  on  the  ap- 
pellee throughout  the  trial.  Proof  Introduc- 
ed, under  the  pleadings  in  this  case,  that 
appellee,  as  set  out  in  said  Instructions,  was 
in  possession  of  the  insurance  policy  execut- 
ed and  delivered  to  him  by  appellant,  would 
Justify,  if  no  other  proof  was  In  the  record, 
the  finding  of  a  verdict  in  his  favor.  All 
that  is  meant  by  these  instructions  Is  that 
before  the  Jury  can  find  otherwise  they  must 
be  Justified  in  so  doing  by  the  evidence  beard 
by  them.  This  conclusion  is  supported  by 
the  following  authorities:  Supreme  Tent  K. 
O.  T.  M.  V.  Stensland,  206  111.  124,  68  N.  E. 
1098,  99  Am.  St  Rep.  137;  Chicago  Union 
Traction  Co.  T.  Mee,  218  III.  9,  75  N.  E.  800, 


2  L.  R.  A.  (N.  8.)  725;  People  v.  Casey,  231 
111.  261,  83  N.  B.  278;  Compber  v.  Brown- 
ing, 219  111.  429,  76  N.  B.  678,  109  Am.  St 
Rep.  346.  Instructions  must  be  taken  as  a 
scries,  and  in  reading  these  instructions  in 
connection  with  those  given  for  appellant 
there  was  no  possibility  for  the  Jury  to  bo 
misled  as  to  the  burden  of  proof  on  the 
whole  evidence  resting  on  appellee. 

Complaint  is  also  made  as  to  appellee's 
sixth  Instruction,  because  it  authorized  the 
Jury  to  find  for  appellee  without  specifically 
stating  In  said  Instruction  that  the  premium 
on  said  policy  must  hare  beep  paid  by  appel- 
lee. This  Instruction,  standing  by  Itself, 
would  be  subject  to  criticism  in  this  regard; 
but,  as  the  fact  that  the  proof  was  required 
to  show  that  the  premium  was  paid  by  ap- 
pellee before  recovery  could  be  had  was 
particularly  set  out  In  several  of  the  in- 
structions given  for  appellant,  we  do  not 
think  the  Jury  were  misled  because  of  its 
omission  in  this  Instruction. 

Appellant  also  complains  of  the  refusal 
of  Its  seventh  Instruction,  which  requested 
the  court  to  instruct  the  Jury  that  in  weigh- 
ing the  plaintiff's  testimony  they  had  a  right 
to  take  Into  consideration  his  manner  and 
conduct  while  on  the  witness  stand  and  bis 
interest  in  the  result  of  the  suit  No  au- 
thorities are  cited  by  appellant  in  support 
of  the  contention  that  it  was  error  to  refuse 
this  instruction.  That  part  of  It  which  call- 
ed attention  to  the  interest  of  appellee  might 
properly  have  been  given  under  the  authority 
of  Chicago  &  Erie  Railroad  Co.  v.  Meech, 
163  111.  305,  ,45  N.  E.  290,  and  West  Chicago 
Street  Railroad  Co.  v.  Nash,  166  111.  528, 
46  N.  B.  1082.  See,  also,  on  this  point  Penn- 
sylvania Co.  v.  Bersten,  140  111.  637,  30  N. 
E.  540.  15  Ii.  R.  A.  798.  It  also  called  par- 
ticular attention  to  the  manner  and  conduct 
of  plaintiff  while  on  the  witness  stand.  We 
said  in  Martin  v.  People,  64  111.  225,  that  a 
court  can  hardly  err  In  refusing  to  give  any 
instruction  which  seems  designed  to  Influence 
a  Jury  as  to  the  credit  to  be  given  to  par- 
ticular witnesses.  Had  this  instruction  been 
given,  the  Jury  would  certainly  have  had  rea- 
son to  believe  that  In  the  Judgment  of  the 
court  appellee  had  acted  differently  from  any 
other  witness,  and  that  therefore  the  court 
was  of  the  opinion  that  such  actions  might 
affect  the  weight  of  his  testimony.  Godair  v. 
Ham.  Nat.  Bank,  225  III.  572,  80  N.  E.  407, 
116  Am.  St  Rep.  172. 

Other  instructions  are  complained  of,  but 
as  to  some  of  them  it  Is  not  pointed  out  in 
what  respect  they  are  faul^,  and  it  Is  not 
the  duty  of  the  court  to  search  for  such  rea- 
sons. Wlckes  T.  Walden,  228  III.  66,  81  N. 
E.  798.  Certain  other  Instructions  complain- 
ed of  were  proi)erly  refused  because  they  sin- 
gled out  particular  facts.  Weston  r.  Teufel, 
218  lU.  291,  72  N.  E.  908 ,  Callagban  v.  My- 
ers, 89  111.  666,  Wickea  v.  Walden,  sn^a. 

While  tills  record  is  not  free  from  errorsb 
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we  do  not  think  any  have  been  pointed  out 
that  would  Justlty  reversal.   The  Judgment  of 
the  Appellate  Court  will  accordingly  be  af-' 
firmed. 
Judgment  affirmed. 

(234  lU.  OS) 

DAIiT  V.  KOHN  et  al. 

(Supreme  Court  of  Illinois.     April  23,   lOOa 
Rehearing  Denied  June  4,  190a) 

1.  BaNKBTJPTCY  — FBAUDtJMiNT  OONVETANOBS 
BT  iNBOtVBNT  —  FBIOB  AOBEEMBNT  —  EVI- 
DENCE. 

In  a  suit  to  set  aside  a  deed  executed  by  the 
bankrupts  while  iasolvent  and  their  brothers 
and  sisters  to  their  mother,  evidence  held  insuffi- 
cient to  establish  that  such  conveyance  was 
made  in  i>erformance  of  a  prior  agreement  be- 
tween the  mother  and  children  by  which  the 
latter  agreed  to  convey  such  real  estate  which 
they  had  inherited  from  their  father  to  the 
mother  on  the  youngest  child  attaining  her  ma- 
jority, nnder  the  rule  requiring  that  such  agree- 
ment in  order  to  be  binding  mnst  be  established 
by  clear  and  satisfactory  evidence. 

2.  Same  —  Volttktabt  Oonvbyahoe— Kiohts 
OF  Gbbditobs. 

Where  the  banlonipts  were  infolvent  when 
they  were  alleged  to  have  made  an  agreement 
with  their  brothers  to  convey  certain  real  estate 
descended  to  them  from  their  father  to  their 
mother,  such  agreement  being  voluntary  was 
neither  valid  nor  enforceable,  and  hence,  though 
subsequently  executed,  was  subject  to  vacation 
by  the  bankrupts'  trustee. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  {  421.] 

Error  to  Superior  Court,  Cook  County; 
Wlllard  M.  McEwen,  Judge. 

Action  by  Charles  L.  Daly,  as  trustee  In 
bankruptcy  of  Sidney  M.  and  Edward  A. 
Eobn,  against  Sidney  M.  Kohn  and  others  to 
set  aside  a  conveyance  of  certain  real  estate. 
From  a  decree  dismissing  the  bill  for  want 
of  equity,  plaintiff  brings  error.  Reversed 
and  remanded,  with  directions. 

See  230  111.  436,  82  N.  E.  82& 

Alden,  Latham  &  Toung,  for  plaintiff  In 
error.  David  J.  Lyon  and  Henry  M.  Selig- 
man,  for  defendants  in  error. 

HAND,  C.  J.  This  was  a  bill  In  chancery 
filed  by  Charles  L.  Daly,  trustee  In  bank- 
ruptcy of  Sidney  M.  and  Edward  A.  Kohn, 
In  the  superior  court  of  Cook  county,  on  Feb- 
ruary 6,  1903,  against  Sidney  M.  Kohn,  Ed- 
ward A.  Kohn,  and  Katie  Kohn,  to  set  aside, 
In  part,  a  conveyance  bearing  date  September  ^ 
24,  1901,  and  filed  for  record  In  the  recorder's ' 
oBice  of  Cook  county  on  September  2,  1902, 
by  which  Sidney  M.  and  Edward  A.  Kohn, 
and  their  three  sisters,  conveyed  to  Katie 
Kohn  the  south  201b/ii  feet  of  lot  200,  in 
Bronson's  addition  to  the  city  of  Chicago, 
and  known  as  Nos.  375,  3T7,  and  379  Division 
street.  Answers  and  replications  were  filed, 
and  the  cause  was  referred  to  a  master  in 
chancery  to  take  the  evidence  and  report  his 
conclusions.  The  master  filed  a  report,  and 
the  court  after  overruling  exceptions  there- 
to, entered  a  decree  dismissing  the  bill  for 


want  of  equity,  and  tbe  complainant  has 
sued  out  a  writ  of  error  from  this  court  to 
review  said  decree. 

.  It  appears  from  the  pleadings,  evidence, 
and  master's  report  that  Marcus  Kohn  died 
Intestate  In  the  year  1883,  seised  of  said 
premises  in  fee  simple ;  that  he  left  him  sur- 
viving Katie  Kohn,  bis  widow,  and  Bertha, 
Rose,  Sldn^  M.,  Edward  A.,  and  Clara,  his 
children  euad  sole  heirs  at  law ;  that  Katie 
Kohn  was  appointed  administratrix  of  the 
estate  of  Marcns  Kohn,  deceased,  and  guard- 
Ian  of  bis  minor  children ;  that  In  tbe  spring 
of  1898  Sidney  .M.  and  Edward  A.  Kohn 
opened  a  grocery  store  at  231  Rush  street.  In 
the  city  of  Chicago ;  that  Sidney  M.  contrib- 
uted $410  with  which  to  start  said  business, 
Edward  A.  $126,  and  they  borrowed  $1,000  In 
cash  of  their'  mother,  Katie  Kohn,  which 
went  Into  said  business ;  that  Marcus  Kohn, 
at  the  time  of  his  death,  was  engaged  in  the 
grocery  business  at  375  Division  street;  that 
Joseph  M.  Eisner,  a  brother  of  said  Katie 
Kohn,  succeeded  to  said  business ;  that  March 
4,  1901,  Eisner  sold  said  business  to  Sidney 
M.  and  Edward  A,  Kohn  on  time,  for  the 
sum  of  $3,700,  and  they  moved  their .  stock 
from  Rush  street  to  375  Division  street  and 
continued  In  the  grocery  business  at  the  lat- 
ter place  until  September  2,  1902,  when  they 
were  declared^  to  be  bankrupts  and  Charles 
L.  Daly  was  appointed  their  trustee  in.  bank- 
ruptcy; that  at  the  time  Sidney  M.  Kohn 
and  Edward  A.  Kohn  were  declared  bank- 
rupts they  owed  $11,180.41;  that  the  trus- 
tee of  Sidney  M.  and  Edward  A.  Kohn  real- 
ized from  the  wie  of  their  tangible  assets 
tbe  sum  of  $1,878.75  and  collected  of  their 
book  accounts  between  $700  and  $800,  which 
represented  their  entire  estate  other  than 
their  Interest  In  said  real  estate;  that  on 
September  24,  1901,  the  five  children  of  Katie 
Kohn  executed  and  delivered  to  her  a  deed 
conveying  to  her  the  premises  known  as  375, 
377,  and  379  Division  street  for  and  In  consid- 
eration of  one  dollar  and  love  and  affection, 
which  deed  Katie  Kohn  kept  In  her  safety 
deposit  box  until  tbe  morning  of  the  day 
upon  which  Sidney  M.  and  Edward  A.  Kohn 
became  bankrupts,  without  recording  the 
same,  which  deed,  on  the  morning  Sidney  M. 
and  Edward  A.  Kohn  became  bankrupts,  was 
filed  by  Katie  Kohn  for  record  and  recorded 
In  the  ofiice  of  the  recorder  of  deeds  of  Cook 
county. 

The  master  In  chancery  found,  and  his 
finding  is  fully  supported  by  the  evidence, 
that  Sidney  M.  and  Edward  A.  Kohn,  on  the 
date  of  the  execution  and  delivery  of  said 
deed  and  on  the  date  upon  which  said  deed' 
was  recorded,  were  Insolvent.  The  master, 
however,  found  that  said  deed  was  executed 
by  tbe  children  of  Katie  Kohn  and  delivered 
to  her  by  them  pursuant  to  an  oral  agree- 
ment made  between  her  and  her  children, 
entered  Into  prior  to  the  execution  of  the 
deed,  that  said  children  would  convey  said 
premises  to  her  upon  the  youngest  child  of 
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Marcus  Kohn,  deceased,  attaining  her  major- 
ity, which  finding  was  approved  by  the  court, 
and  the  deed  held  to  be  a  valid  deed  convey- 
ing to  Katie  Kohn  the  said  premises,  fteed 
from  the  rights  of  the  creditors  of  Sidney 
M.  and  Edward  A.  Kohn.  The  main  ques- 
tions for  decision,  therefore,  arising  upon 
this  record,  are,  first,  does  the  evidence  es- 
tablish an  agreement  by  the  children  of 
Katie  Kohn  to  convey  said  premises  to  her 
npon  her  youngest  child  attaining  her  major- 
ity; and,  secondly.  If  such  agreement  is  es- 
tablished, is  the  conveyance  a  good  and  valid 
conveyance  as  against  the  trustee  In  bank- 
ruptcy of  Sidney  M.  and  Edward  A.  Kohn? 

We  think  It  clear  that  such  agreement,  in  or- 
der to  be  binding,  must  be  established  by  clear 
and  satisfactory  evidence.  In  view  of  the  fact 
that  It  appears  that  the  grantors  Sidney  M. 
and  Edward  A.  Kohn  were  Insolvent  at  the 
time  said  premises  were  conveyed  to  Katie 
Kohn.  The  only  evidence  found  In  this  rec- 
ord tending  In  any.  way  to  establish  such 
agreement  to  convey  is  found  in  the  testi- 
mony of  Sidney  M.  Kohn,  Edward  A.  Kohn, 
Htory  M.  Seligman,  and  Herman  WoUen- 
t)erger,  and  which  is  as  follows: 

Sidney  M.  Kohn  testified  as  follows:  "Q. 
Had  there  been  any  talk  between  you  and 
your  brother  and  your  Bister  about  signing 
this  deed,  prior  to  the  time  1^  was  signed? 
A.  Yes,  sir.  Q.  How  long  a  period  prior  to 
the  time  of  the  signing  of  this  deed?  A.  A 
considerable  time.  Q.  Was  that  conversa- 
tion between  you  and  your  brother  and  all 
your  Bisters?  A.  Yes,  sir.  Q.  I  will  ask 
you  whether  or  not  this  deed  was  made  pur- 
suant to  an  agreement  between  you  and  your 
brother  and  all  of  your  Bisters  conveying  this 
property  to  your  mother?    A.  Yes,  sir." 

Edward  M.  Kohn  testified  as  follows:  "Q. 
Had  you  had  a  conversation  with  your  broth- 
er or  sisters  relative  to  conveying  this  prop- 
erty to  your  mother  prior  to  the  making  of 
this  deed?  A.  Yes,  sir.  Q.  How  long  be- 
fore? A.  I  do  not  remember  the  exact  date. 
Q.  About  how  long  a  time — ^I  am  not  asking 
you  as  to  a  minute  or  second — about  how 
long?  A.  Eight  or  nine  months  previous  to 
that  time — at  the  time  my  sister  came  here 
from  Denver.  Q.  What  was  done  at  that 
time?  A.  We  agreed  among  ourselves  that 
we  children  would  transfer  this  property  of 
ours  to  my  mother  If  it  was  agreeable  to  all 
of  us,  and  It  was  agreeable,  and  it  was  de- 
cided to  sign  it  over  to  her.  Q.  Is  It  not  a 
fact  that  your  youngest  sister  was  not  then 
of  age?  A.  Yes,  sir.  Q..  Is  not 'that  the  rea- 
son the  conveyance  was  not  made  at  that 
time?    A.  Yes,  sir," 

Henry  M.  Seligman,  who  was  the  attorney 
who  represented  Mrs.  Kohn  in  the  settlement 
of  her  husband's  estate,  testified  as  follows: 
"Q.  State  if  you  ever  heard  any  conversa- 
tion In  the  family  or  among  the  children  as 
to  the  purpose  of  the  children  to  convey  their 
Interest  In  the  father's  estate  to  their  moth- 
er.   A.  I  did.    Q.  When?    A.  The  first  con- 


versation I  recollect  at  present  took  place 
In  my  presence  in  the  beginning  of  1898.  Q. 
What  was  the  occasion  of  that  conversation. 
If  you  recollect?  A  It  was  prior  to  the  clos- 
ing up  of  the  accounts  of  Katie  Kohn,  as 
guardian  of  Sidney  and  Eddie  Kohn,  in  the 
probate  court  Both  of  these  accounts  were 
closed  up  at  the  same  time— after  Eddie  be- 
came of  age.  Q.  Who  of  the  children  of 
Katie  Kolm  were  present  at  tliat  conversa- 
tion. If  yon  recollect?  A.  I  recall  the  pres- 
ence of  Sidney,  Eddie,  Rose,  and  Bertha — 
not  Bertha — and  Rose.  I  do  not  recollect 
whether  Clara  and  Bertha  were  present  or 
not  Q.  Who  do  you  mean  by  Rose?  A  I 
mean  Mrs.  Wollenberger,  a  daughter  of  Katie 
Kohn.  Q.  What  was  said  to  yon  on  that 
occasion  by  these  children  concerning  this 
matter?  A.  Sidney  said  at  that  time,  'We 
are  all  going  to  turn  our  real  estate  over 
to  mother  as  soon  as  Clara  becomes  of  age: 
we  have  made  an  agreement  amongst  oar- 
eelves.' " 

And  Herman  Wollenberger,  a  son-in-law  of 
Mrs.  Kohn,  testified  as  follows:  "Q.  Mr.  Wol- 
lehberger,  I  will  ask  yon  If  you  know  of  any 
understanding  or  agreement  among  the  broth- 
ers and  sisters  of  your  wife,  including  your- 
wife,  to  convey  their  interest  in  certain  real 
estate  which  they  had  inherited  from  their 
father,  to  their  mother?  A.  Yes,  sir.  Q.  Mr. 
Wollenberger,  how  long  ago  did  you  first 
bear  that  matter  talked  of  in  the  family? 
A.  In  December,  1895.  Q.  What  children  did 
you  hear  discussing  It  at  that  time?  A.  Ber- 
tlia  Kohn  and  my  wife  were'present  I  am 
sure  of  those  two;  there  may  have  been 
some  of  the  others.  Q.  Did  you  hear  it  dis- 
cussed in  conversations  at  which  8.  and  E. 
Kohn  were  present?    A.  I  couldn't  tell  you." 

This  testimony  is  very  unsatisfactory  and 
unconvincing,  and  we  think  falls  far  short  of 
establisblng  that  an  agreement  was  entered 
into  between  the  children  of  Mrs.  Kohn  and 
Mrs.  Kohn,  prior  to  the  execution  of  said  deed, 
whereby  they  agreed  to  convey  to  her  said 
real  estate  upon  her  youngest  child  attaining 
her  majority,  and  tliat  said  deed  was  execut- 
ed and  delivered  by  the  five  children  to  Mrs. 
Kohn  In  pursuance  of  said  agreement  None 
of  the  witnesses  who  testified  upon  the  sub- 
ject claim  they  were  present  when  the  agree- 
ment was  made.  They  do  not  agree  as  to  the 
time  when  such  agreement  was  made.  Eid- 
.ward  A.  Kohn  fixed  the  time  at  about  eight  or 
nine  months  prior  to  the  execution  of  the 
deed.  Henry  M.  Seligman  first  heard  of  the 
agreement  In  1896,  and  Wollenberger  in  De- 
cember, 1895.  The  witnesses  do  not  state  who 
was  present  when  the  agreement  was  made^ 
nor  do  they  state  the  terms  of  the  agreement 
At  most,  the  testimony  of  the  wltnessses  con- 
sists of  a  statement  of  their  conclusions  that 
the  children  of  Katie  Kohn,  or  some  of  them, 
out  of  the  presence  of  Katie  Kohn,  expressed 
an  intention  at  some  future  time  to  convey 
said  property  to  their  mother,  Katie  Kohn. 

This  court,  In  a  number  of  cases  where  a 
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child  has  sought  to  enforce  the  specific  per- 
formance against  a  parent  of  a  parol  contract 
to  conve7  land — and  we  think  the  rule  there 
announced  applicable  to  the  case  at  bar-^has 
pointed  out  the  character  of  proof  which  is 
necessary  to  establish  the  right  to  a  decree  of 
specific  performance  against  the  parent  or 
bis  beirs,  and  it  has  uniformly  been  held  that 
such  agreement  must  be  clear  and  certain  in 
its  terms  and  be  established  by  testimony  oif 
an  undoubted  character  which  is  clear,  def- 
inite and  unquestioned,  and  that  declara- 
tions made  by  a  promisor  or  donor  to  third 
persons  do  not  constitute  such  clear,  definite 
and  onequiTOcal  testimony.  Worth  t.  Worth, 
84  111.  442;  Clark  t.  Clark,  122  111.  388,  13 
N.  E.  668;  Gear  ▼.  Goudy,  174  111.  514,  51  N. 
E.  esS;  Seltmau  y.  Seltman,  204  III.  504,  68 
N.  E.  461 ;  Standard  t.  Standard,  228  lU.  255, 
79  N.  E.  92. 

It  is  said,  bowerer,  that  the  agreement  to 
convey  in  this  case  has  been  executed  by  the 
children  by  the  execution  and  delivery  of  a 
deed  to  their  mother,  and  that  while  a  court 
of  equity  might  not  have  required  the  chil- 
dren to  convey,  a  conveyance  having  been 
made,  a  court  of  chancery  will  not  set  aside 
the  conveyance  at  the  suit  of  the  trustee  in 
bankruptcy  of  Sidney  M.  and  Edward  A. 
Eobn.  It  is  doubtless  true,  the  deed  having 
been  made,  it  is  binding  upon  the  grantors. 
The  question  here,  however,  to  be  determined 
Is,  is  it  binding  upon  the  trustee  in  bankrupt- 
cy of  Sidney  M.  and  Edward  A.  Kohn,  who  rep- 
resent the  creditors  of  Sidney  M.  and  Ed- 
ward A.  Eobn?  It  has  uniformly  been  held  by 
this  court  that  a  voluntary  conveyance  of  a 
large  part  of  a  debtor's  property  when  he  is 
Insolvent  is  void  as  against  his  creditors. 
Emerson  r.  Boms,  69  111.  587;  Patterson  v. 
McKinney,  97  111.  41 ;  Morrill  v.  Kllner,  113 
111.  818;  Marmon  v.  Harwood,  124  111.  104, 
16  N.  B.  236,  7  Am.  St  Rep.  345.  The  rule 
thus  announced,  we  think,  must  be  applied 
and  enforced  in  this  case,  unless  the  convey- 
ance by  Sidney  M.  and  Edward  A.  Kohn  of 
their  interest  in  said  premises  to  E^tie  Eobn 
was  made  pursuant  to  a  valid  and  binding 
agreement  between  Sidney  M.,  Edward  A., 
and  Eatle  Kohn — ^that  is,  an  agreement  for 
the  transfer  of  said  premises  from  the  chil- 
dren of  Marcus  Kohn  to  Katie  Kohn  which 
could  have  been  enforced  by  Katie  Eobn  as 
against  Sidney  M.  and  Edward  A.  Eohn.  As 
the  evidence  failed  to  establish  a  valid  and 
enforceable  agreement  for  the  transfer  of 
the  interest  of  Sidney  M.  and  Edward  A. 
Eohn,  the  transfer  of  the  Interest  of  Sidney 
M.  and  ESdward  A.  Eohn  to  Katie  Kohn  was 
fraudulent  In  law  as  to  the  creditors  of  Sid- 
ney M.  and  Edward  A.  Kohn,  and  such  con- 
veyance should  have  been  set  aside  by  the 
superior  court  at  the  suit  of  their  trustee  in 
bankruptcy. 

It  Is,  however,  apparent,  we  think,  that 
even  if  the  evidence  showed  a  valid  agree- 


ment between  the  children  of  Katie  KofaA 
and  herself  that  said  children  should  convey 
said  premises  to  Katie  Eohn  upon  the  Young- 
est child  attaining  her  majority,  such  convey- 
ance, when  made,  would  not  be  binding  upon 
the  creditors  of  Sidney  M.  and  Edward  A. 
Eohn  unless  said  agreement  was  supported 
by  a  good  and  valuable  consideration.  An 
agreement  that  said  children  would  convey 
said  premises  to  their  mother  upon  the  young- 
est child  attaining  her  majority  would 
amount  to  no  more  than  an  agreement  that 
the  children  would  give  said  property  to  their 
mother  upon  the  youngest  child  of  Marcus 
Eohn  attaining  her  majority.  A  debtor  must 
be  Just  before  he  can  be  generous  and  must 
pay  his  debts  before  he  can  give  his  property 
away,  regardless  of  what  promises  he  may 
have  made  to  give  it  away  or  the  form  the 
gift  may  assume,  if  executed  while  he  Is  In- 
solvent The  cases  relied  upon  by  the  defend- 
ants in  error  are  not  similar,  In  principle,  to 
the  case  at  bar.  They  are  cases  where  a 
parent  has  promised  to  convey  lands  to  a 
child  when  he  was  solvent,  and  the  child, 
relying  upon  said  promise,  has  entered  into 
possession  of  the  lands  and  made  valuable 
and  lasting  improvements  thereon,  and  sub- 
sequently the  parent,  or,  after  his  death,  his 
beirs,  have  repudiated  said  agreement  or  a 
creditor  of  the  parent  has  attacked  such  con- 
veyance, in  which  class  of  cases  a  court  of 
chancery  has  frequently  held  the  agreement 
by  the  parent,  although  resting  In  parol,  could 
be  enforced.  Patterson  v.  McElnney,  supra; 
Gudgel  V.  Eitterman,  108  111.  50;  Norton  v. 
Mallory,  63  N.  Y.  434 ;  Graves  v.  Graves,  46 
Ey.  (7  B.  Mon.)  213.  But  no  case  has  been 
cited  by  counsel,  and  we  have  been  unable  to 
find  one,  where  a  court  of  chancery  has  sus- 
tained a  conveyance  made  by  an  insolvent 
debtor  to  a  near  relative  without  considera- 
tion, the  effect  of  which  was  to  prevent  his 
creditors  from  enforcing  the  collection  of 
their  Just  debts,  regardless  of  the  form  which 
the  transaction  may  have  assumed. 

From  an  examination  of  this  record  we  are 
impressed  with  the  view  that  the  conveyance 
sought  to  be  set  aside  is  the  ordinary  one 
where  a  failing  and  Insolvent  debtor  has 
sought  to  place  his  interest  in  real  estate  out 
of  the  reach  of  bis  creditors  by  conveying  the 
same  to  a  near  relative.  While  the  color 
given  to  this  transaction  by  the  defendants 
in  error  Is  somewhat  out  of  the  ordinary 
form  which  such  transactions  assume.  Us  real 
object  Is  apparent,  and  a  court  of  equity  will 
look,  not  to  the  form  of  the  transaction,  but 
to  its  substance,  in  determining  wbetber  or 
not  a  conveyance  made  by  a  falling  debtor  to 
a  near  relative  Is  valid  or  Invalid. 

The  decree  of  the  superior  court  will  be  re- 
versed, and  the  cause  will  be  remanded  to 
that  court  with  directions  to  enter  a  decree 
In  accordance  with  the  prayer  of  the  bill. 

Reversed  and  remanded,  with  directions. 
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HORN  at  al.  t.  HORN  «t  al. 

(Supreme  Court  of  IlHnoU.     April  23,   190& 
Rehearing  Denied  June  S,  1908.) 

1.  Judgment  —  Collatebal  Attack  — Pbb- 
sdkpnon  as  to  jubisdiction. 

All  Intendments  are  in  favor  of  jndi^ents 
and  decrees  of  courts  of  general  jurisdiction, 
and  its  matters  not  how  erroneous  they  may  be, 
nnless  it  appears  that  the  court  was  without  ju- 
risdiction. 

[Eld.  Note.— For  cased  in  point,  see  Cent  JXg- 
vol.  SO.  Judgment,  S§  033,  934.] 

2.  Saws. 

Where  from  a  decree  saying  nothing  about 
service  of  process.  It  does  appear  that  a  guard- 
ian ad  litem  was  appointed,  who  answered  for 
the  infant  defendants,  it  will  not  be  presumed 
that  the  court  appointed  the  {piardian  ad  litem 
without  first  obtaming  jurisdiction  of  the  par- 
ties for  whom  he  was  appointed. 
8.  BQtrirr- Decbee— What  CoNemTTTTEd. 

In  a  proper  sense  there  is  no  filing  of  a 
decree  any  more  than  there  would  be  a  filing  of 
a  judgment,  and  the  draft  made  for  the  guid- 
ance of  the  clerk  Is  not  the  decree  of  the  court. 

4.  Same— EJntbt  and  Recobd. 

It  has  never  been  the  practice  or  regarded 
as  the  duty  of  the  clerk  to  draw  decrees  in  chan- 
cery, but  only  to  record  them  when  drawn  by 
the  solicitor  in  whose  favor  the  decree  is  pro- 
nounced and  approved  by  the  chancellor;  and 
such  approval  is  authority  to  the  clerk  to  enter 
the  decree  of  record. 

5.  Same — Sionino  bt  Ohanceixob. 

A  decree  need  not  be  signed  by  the  chan- 
cellor, but  its  entry  on  the  record  by  the  clerk 
gives  it  validity. 

6.  Saub— Amendment  ob  Modiitoation. 

A  decree  is  not  final,  but  is  subject  to 
change  or  modification  until  approved  and  filed 
for  record.  ' 

7.  Courts— Pbesdmption  of  Jxjbisdiction. 

A  bill  was  filed  at  the  January  term.  The 
draft  of  a  decree  thereon  was  filed  during  the 
April  term,  which  was  the  next  term,  and  as 
recorded  showed  the  same  file  mark.  The  re- 
cital of  the  convening  of  the  court  for  the  April 
term  was  not,  however,  entered  antil  after  the 
draft  of  the  decrea  was  filed  and  recorded.  The 
draft  of  the  decree  was  preceded  by  a  caption 
of  the  January  term,  but  when  the  decree  was 
recorded  the  clerk  omitted  that  caption.  Held 
Jnsnfficient  to  show  that  the  decree  was  in  fact 
rendered  at  the  Januai?  term,  and  to  overcome 
the  presumption  of  jurisdiction,  so  as  to  render 
the  decree  void  as  having  been  entered  at  the 
same  term  at  which  the  bill  was  filed. 

8.  Advebbx  Posbessior  —  Colob  or  Title  — 
Necessitt. 

The  defense  of  the  seven-year  statute  of 
limitations  cannot  be  sustained  where  there  was 
no  color  of  title. 

Error  to  Circuit  Court,  St  Clair  County; 
R.  D.  W.  Holder,  Judge. 

Bill  by  Bertha  Horn  and  others  against 
Herman  Horn  and  others.  Decree  for  com- 
plainants, and  defendants  bring  error.  Re- 
versed and  remanded. 

Treesh  &  Boyle,  for  plaintiffs  in  error.  E. 
W.  Eggmann,  for  Bertha  Horn.  B.  H.  Canby 
and  Martin  D.  Baker,  for  Illinois  State  Trust 
Co.  R.  H.  Flannlgen,  for  minor  defendants 
in  error. 

CAB,TWRIQHT,  J.  Bertha  Horn,  one  of 
the  defendants  In  error,  second  wife  and 
widow  of  GustaT  A.  Horn,  filed  her  bill  in 


tlie  circuit  ooort  of  St  Clair  county  ask- 
ing to  have  Iier  iKunestead  set  off  and  her 
dower  assigned  in  certain  property  In  East 
St  Ijouls,  which  Bite  alleged  her  husband 
owned  in  fee  simple  at  the  time  of  his  death, 
on  July  15,  1906.  Ajn<Mig  the  pieces  of  prt^- 
erty  in  wtaicli  she  claimed  dower  was  lot  12. 
in  blodc  175,  of  the  town  (now  city)  of  East 
St  Louis.  Among  the  defendants  to  the  bill 
were  the  plaintiffs  In  error,  fire  of  the  chil- 
dren and  heirs-at-law  of  Emilie  Horn,  the 
first  wife,  and  they  answered  tiie  bUI,  deny- 
ing that  their  father,  Oustav  A.  Horn,  was 
the  owner  of  said  lot  or  that  the  complain- 
ant was  entitled  to  dower  or  any  other  In- 
terest therein.  The  answer  set  forth  the 
fact  that  Qustav  A.  Horn  had  filed  a  bill  in 
the  city  court  of  East  St  Louis  in  18SS,  and 
obtained  a  decree  of  said  court  under  which 
a  master's  deed  was  made  purporting  to  vest 
in  him  tlie  interest  which  plaintiffs  in  error 
and  their  brother,  Charles  A.  Horn,  inherit- 
ed from  their  mother,  Ehnllie  Horn.  They 
alleged  that  they  were  minors  at  the  time  the 
bill  was  filed  and  the  decree  rendered ;  that 
they  were  never  served  with  process;  that 
the  decree  was  rendered  at  the  same  term  at 
which  the  bill  was  filed;  and  that  the  city 
court  had  no  jurisdiction  over  them.  Tlie 
Illinois  State  Trust  Company  and  Fred  W. 
Kraft,  two  of  the  defendants  In  error,  an- 
swered the  bill,  alleging  the  ownership  of  the 
lot  by  Oustav  A.  Horn  and  the  execution  of 
a  trust  deed  to  said  company  to  secure  Fred 
W.  Kraft  in  the  sum  of  $10,000,  with  Inter- 
est. Three  children  of  the  second  marriage 
with  Bertha  Horn,  who  were  minors,  were 
defendants,  and  answered  by  their  guardian 
ad  litem.  The  Illinois  State  Trust  Company 
filed  its  cross-bill  to  foreclose  the  trust  deed 
to  secure  Kraft  and  plaintiffs  in  error  an- 
swered that  bill  by  setting  out  the  facts  al- 
leged in  their  answer  to  the  original  bill. 
Plaintiffs  in  error  then  filed  their  cross-bill, 
alleging  that  their  mother.  Emilie  Horn,  was 
the  owner  at  the  time  of  her  death,  in  1886, 
of  the  lot  in  question;  that  she  left  Oustav 
A.  Horn,  her  husband,  and  nine  children,  her 
heirs-at-Iaw ;  that  three  of  the  children  died 
in  Infancy,  and  that  Charles  A.  Horn,  one  of 
the  surviving  children,  had  conveyed  his  In- 
terest to  one  of  the  plaintiffs  in  error.  The 
cross-bill  alleged  the  same  state  of  tacts  re- 
specting the  suit  in  the  dty  court  of  Blast 
St  Louis  as  the  answer,  and  the  prayer  was 
that  the  decree  of  said  city  court  be  set  aside, 
that  the  deed  of  the  master  in  chancery  pur- 
suant to  that  decree  be  canceled,  and  the 
trust  deed  securing  Kraft  be  declared  not 
a  lien  on  the  title  of  plaintiffs  in  error.  That 
cross-bill  was  answered  by  all  the  defend- 
ants to  the  same,  alleging  the  Jurisdiction  of 
the  city  court  and  the  validity  of  the  decree, 
and  setting  up  the  statutes  of  limitation  of 
20  years  and  7  years,  re^ectlvely.  Giistav 
A.  Horn  left  a.  last  will  and  testament  of 
which  Charles  A.  Horn  was  executor,  and 
the    widow.   Bertha   Horn,    bad   renounced 
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the  proTlalons  of  tbe  will  for  her  benefit. 
Tbe  ezecQtor  filed  bis  croas-blll,  setting  up 
said  will,  which  provided  that  be  should  sell 
the  testator's  real  estate,  and  he  prayed  to 
be  allowed  to  make  the  sale  In  case  one 
sbonld  be  decreed.  Replications  were  filed 
to  all  answers,  and  the  cause  was  beard  by 
the  chancellor.  A  decree  was  entered  find- 
ing that  Gnatav  A.  Horn  was  seised  of  the 
real  estate  described  In  the  bill,  including 
said  lot;  that  Bertha  Horn,  complainant  in 
the  original  bill,  was  entitled  to  homestead 
In  other  property  and  dower  In  this  lot,  and 
that  the  tmst  deed  was  a  valid  Uen.  By  the 
decree  the  defense  under  the  statute  of  limi- 
tations of  seven  years  was  also  sustained, 
and  tbe  court  found  that  plaintUCs  in  error 
had  been  of  age  more  than  three  years 
prior  to  the  filing  of  their  cross-bill.'  The  ex- 
ecutor was  authorized  to  sell  the  property 
and  pay  the  costs  and  the  amount  due  on  a 
mortgage  on  the  homestead  and  tbe  trust 
deed  on  this  lot,  and  to  bring  the  remainder 
of  the  proceeds  into  court  The  cross-bill  of 
plaintiffs  In  error  was  dismissed  for  want  of 
equity.  A  writ  of  error  was  sued  out  of  this 
court  to  review  the  decree. 

The  evidence  showed  the  following  state 
of  facts:  Bmilie  Horn  held  the  legal  title 
to  the  lot  in  question  and  died  in  1886,  leav- 
ing Gustav  A.  Honr,  her  husband,  and  nine 
children,  her  heirs-at-law.  Three  of  the  chil- 
dren were  Infants  bom  at  the  same  time  and 
about  a  week  old,  and  they  died  a  few  days* 
after  their  mother,  leaving  their  father  and 
the  other  six  children  their  heirs-at-law. 
Charles  A.  Horn,  one  of  the  children,  has 
conveyed  his  interest  to  his  brother  Theo- 
dore Horn.  The  January  term  of  the  city 
court  of  East  St  Louis  convened  on  Janu- 
ary 2,  1888,  and  on  January  9th  Gustav  A. 
Horn  filed  bis  bill  In  that  court  against  his 
chUdren,  who  were  minors  under  the  age  of 
16  years,  inraytng  that  the  interest  which 
said  children  bad  inherited  from  their  moth- 
er In  this  lot  be  conveyed  to  him.  He  alleged 
In  his  bill  that  in  1877,  idne  years  before  tbe 
death  of  bis  wife,  he  was  in  poor  health,  and, 
not  expecting  to  recover,  made  a  deed  of  his 
property  to  his  wife,  including  an  undivided 
one-half  interest  In  liils  lot  under  an  agree- 
ment with  her  that  In  case  of  bis  death  It 
was  to  be  her  property,  but  In  case  of  his  re- 
covery she  would  re-convey  It  to  him ;  that 
on  March  2,  1877,  he  and  bis  wife  joined  in 
a  conveyance  to  John  Palish  of  the  undivided 
one-half  of  the  lot,  and  on  May  10,  1879,  Pal- 
ish conveyed  the  same  to  the  wife,  Emilie 
Horn,  both  deeds  expressing  a  considera- 
tion of  $800;  that  on  August  7,  1885,  the 
owners  of  tbe  other  imdivlded  one-half  con- 
veyed their  interest  to  Emilie  Horn  for  a 
consideration  of  $550 ;  that  be  paid  the  oth- 
er owners  for  tbe  other  undivided  one-half 
of  tbe  lot  and  that  after  he  recovered  his 
health  his  wife  requested  him  to  have  deeds 
made  reconveying  the  property,  but  It  was 
neglected  until  after  her  death.    He  claimed 


that  by  reason  of  the  agreement  and  under- 
standing with  his  wife  be  was  entitled  to 
a  reconveyance  of  the  lot  Tbe  original  bill 
was  offered  In  evidence,  and  was  torn  or 
damaged  so  that  the  prayer  for  process  did 
not  show  when  tbe  summonB  was  to  be  re- 
turnable, but  enough  words  remained  to 
show,  that  It  was  to  be  at  the  next  to-m,  which 
was  In  AprlL  There  was  a  decree  entered 
granting  the  relief  prayed  for,  finding  that 
the  complainant  Gustav  A.  Horn,  was  en- 
titled to  tbe  Interest  of  bis  said  children  as 
helrs-at-law  of  his  deceased  wife,  Emilie 
Horn,  and  directing  the  master  in  chancery 
to  execute  a  deed  conveying  the  same.  The 
decree  had  no  date  and  did  not  show  serv- 
ice of  process,  but  recited  that  tbe  cause  was 
heard  upon  the  bill  of  complaint,  tbe  answer 
of  the  guardian  ad  litem,  replications  and 
proof  taken,  and  evidence  heard.  No  sum- 
mons was  found  nor  any  other  paper  per- 
taining to  the  case  except  the-  original  draft 
of  tbe  decree,  marked  "Filed  May  18,  1888." 
The  draft  of  the  decree  was  preceded  by  the 
following  caption:  "At  a  term  of  the  city 
court  of  East  St  Louis,  county  of  St  Clair, 
state  of  Illinois,  in  and  for  aaid  city,  at  tbe 
courthouse  in  .said  city,  on  the  2d  day  of 
January,  1888."  The  decree  was  recorded 
by  tbe  clerk  without  that  caption,  and  not 
under  any  date,  on  page  286  of  tbe  chancery 
record.  That  record  recites  the  convening 
of  tbe  court  for  tbe  January  term  on  page 
280,  and  the  convening  of  the  court  for  the 
April  ten9,  which  was  the  next  term,  ap- 
pears on  page  289.  The  building  contain- 
ing tbe  flies  and  records  of  tbe  city  court 
was  partially  destroyed  by  a  cyclone  in  1896, 
and  in  1903  the  basement  of  the  building 
where  tbe  court  documents  were  stored  was 
flooded  and  the  dockets  were  scattered  and 
lost  Tbe  Judge's  docket  upon  which  the 
minutes  were  kept  could  not  be  found,  and 
tbe  only  evidence  In  this  record  consists  of 
the  original  bill,  the  draft  of  the  decree  and 
the  record.  Tbe  draft  of  tbe  decree  was 
filed  during  tbe  April  term,  and  as  recorded 
shows  the  same  file  mark.  The  master  In 
chancery  made  a  deed  pursuant  to  the  decree, 
reciting  the  diecree  as  being  entered  at  the 
January  term,  and  the.  deed  was  dated  and 
acknowledged  on  May  18,  1888.  Plaintiffs  In 
error  lived  with  their  father  at  the  time  he 
filed  the  bill  against  them  and  for  some 
years  afterward,  and  they  never  knew  the 
condition  of  tbe  title,  or  that  their  mother 
had  owned  the  lot  or  that  there  had  been 
a  decree  and  master's  deed,  until  1906. 

This  is  a  collateral  attack  ni>on  the  decree 
of  the  city  court  and  not  a  direct  proceeding 
questioning  the  Jurisdiction  of  the  court  for 
want  of  service.  Tbe  jurisdiction  is  disputed 
upon  the  ground  that  tbe  decree  was  entered 
at  tbe  same  term  of  court  during  which  the 
bill  was  filed,  and,  if  that  Is  so,  the  city 
court  bad  no  jurisdiction  over  plaintiffs  In 
error.  To  establish  the  fact  alleged  It  was 
necessary  for  the  plaintiffs  in  error  to  orer- 
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come  the  presumption  wblch  la  always  in- 
dulged In  favor  of  the  Jurisdiction  of  courts 
of  general  Jurisdiction  when  acting  within 
the  scope  of  their  authority.  The  city  court 
of  Bast  8t  Louis  was  a  court  of  general 
Jurisdiction  within  the  limits  of  the  city,  and 
defendants  in  error  are  entitled  to  the  bene- 
fit of  the  presumptlcm  that  It  had  Jurisdiction 
to  render  the  decree  until  the  contrary  ap- 
pears. Knowlton  v.  Knowlton,  155  111.  158, 
39  N.  E.  695;  Huntington  t.  Metzger,  158 
III.  272,  41  N.  B.  881 ;  Cassell  v.  Joseph,  184 
IIL  378,  56  N.  B.  413.  An  Intendments  are 
in  favor  of  the  Judgments  and  decrees  of 
such  courts,  and  It  matters  not  how  errcme- 
ous  they  may  be,  unless  It  appears  that  the 
court  was  without  Jurisdiction.  The  decree 
says  nothing  about  service  of  process,  but  It 
does  appear  that  a  guardian  ad  litem  was 
appointed,  who  answered  for  the  Infant  de- 
fendants, and  It  will  not  be  presumed  that 
the  court  appointed  a  guardian  ad  litem 
without  first  obtaining  Jurisdiction  of  the 
parties  for  whom  he  was  api>olnted.  Neither 
the  draft  of  the  decree  nor  the  record  shows 
any  day  of  any  term  upon  which,  the  decree 
was  rendered,  and  the  only  indication  In  that 
respect  from  the  draft  of  the  decree,  aside 
from  the  caption,  is  the  date  of  the  filing. 
In  a  proper  sense  there  is  no  filing  of  a  de- 
cree any  more  than  there  would  be  a  filing 
of  a  Judgment,  and  the  draft  made  for  the 
guidance  of  the  clerk  is  not  the  decree  of 
the  court  In  ordinary  Judgments  following 
a  fixed  form  the  clerk  writes  the  record,  but 
in  decrees  fixing  the  rights  of  parties  and 
giving  relief  In  chancery  It  has  always  been 
the  practice  in  this  state  for  the  solicitor 
who  obtains  the  decree  to  write  it  out  and 
when  approved  by  the  chancellor  it  Is  re- 
corded. It  has  never  been  the  practice  or 
regarded  as  the  duty  of  the  clerk  to  draw 
decrees  in  chancery,  but  only  to  record  them 
when  drawn  by  the  solicitor  In  whose  favor 
the  decree  Is  pronounced  and  approved  by 
the  chancellor ;  and  such  approval  Is  author- 
ity to  the  clerk  to  enter  the  decree  of  record. 
Stevens  v.  Ooffeen,  39  111.  148 ;  Schneider  v. 
Selbert,  50  111.  284;  Hughs  T.  Washington, 
65  111.  245.  It  is  not  necessary  that  the  de- 
cree should  be  signed  by  the  chancellor,  but 
Its  entry  on  the  record  by  the  clerk  gives  it 
validity.  (Dunning  v.  Dunning,  37  111.  300.) 
A  decree  is  not  final,  but  is  subject  to  change 
or  modification  until  it  is  approved  and  filed 
for  record.  The  filing  of  the  decree  in  this 
case  was  during  the  April  term,  and  It  could 
not  have  been  entered  by  the  clerk  until  aft- 
er it  was  filed.  The  recital  of  the  convening 
of  the  court  for  the  April  term  was  not  en- 
tered until  after  the  decree  was  filed,  on  May 
18th.  When  the  clerk  recorded  the  decree  he 
left  off  the  caption  of  the  January  term, 
which  raises  an  inference  that  he  knew  it  to 
be  a  mistake  of  the  person  who  wrote  it 
All  that  can  be  said  In  this  case  is,  that  there 
was  great   irregularity   In  the   manner  in 


which  the  records  were  kept  by  the  clerk  as 
well  as  carelessness  by  the  person  who  wrote 
the  decree.  It  is  not  made  clear  that  the 
decree  was,  in  fact,  rendered  at  the  January 
term,  and  we  do  not  regard  the  evidence  as 
overcoming  the  presumption  of  law  In  favor 
of  Jurisdiction. 

The  bill  filed  by  Gustav  A.  Horn  only  ask* 
ed  that  the  title  wblch  the  defendants  in  that 
bill  Inherited  from  their  mother  should  be 
decreed  to  him.  The  decree  only  granted 
that  relief,  and  the  master's  deed  purported 
to  convey  only  that  interest  Neither  the 
prayer  of  the  bill,  the  decree,  nor  the  deed 
included  the  interest  inherited  from  the  three 
children  who  died  after  their  mother  and 
who  had  inherited  one-third  from  her.  They 
left  their  father  and  the  six  other  children 
as  their  helrs-at-law,  the  father  taking  two 
shares  and  each  of  the  children  one  8bar& 
The  father  took  »/ij  and  each  surviving 
child  1/2 «,  and  the  Interest  of  the  children  Is 
still  vested  in  plaintiffs  in  error,  and  is  not 
subject  to  dower  nor  the  lien  of  the  trust 
deed. 

The  court  erred  in  sustaining  the  defense 
under  the  seven-year  statute  of  limitations 
for  the  reason  that  there  was  no  color  of 
title  to  the  interest  Inherited  from  the  in- 
fant children.  No  defense  was  shown  nndor 
the  20-year  statute  of  limitations. 

The  decree  is  reversed,  and  the  cause  Is 
remanded  for  further  proceedings  in  accord* 
'ance  with  the  views  herein  expressed. 

Reversed  and  remanded. 


(SM  IIL  2T() 


WHITE  V.  BATES. 


(Supreme  Court  of  Illinois.     April  23.   1908. 
Rehearing  Denied  June  4,  1908.) 

1.  VENDOB    and    PUBCHASEK   —    CONTBACT    TO 

Convey— Necessitt  fob  Existing  Title. 
It  it  not  essential  to  the  validity  of  a  con* 
tract  to  convey  that  the  vendor  have  title  when 
the  contract  is  made;  it  being  sulScient  that, 
when  the  specified  time  arrives,  he  is  able  to, 
and  does,  tender  a  deed  as  required  by  the  con* 
tract. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  f§  234-244.] 

2.  Homestead— CoNTBACT  to  Convbt— Fah.- 
UBE  or  Wife  to  Sign— Effect. 

That  one's  wife  did  not  join  him  in  signing 
a  contract  to  sell  their  homestead  does  not  pre- 
vent plaintiff  from  recovering  damages  for  de- 
fendant's refusal  to  accept  a  conveyance,  re- 
gardless of  whether  defendant  could  have  spe- 
cifically enforced  the  contract 

8.  Names  —  Identttt  —  Evidenct  —  Svm- 

CIENCY. 

Evidence  held  sufficient  tn  show  that  the 
original  patentees  of  land,  S.  D.  and  G.  T.  G., 
are  the  same  persons  who  afterwards  conveyed 
as  Samuel  D.  and  Gardner  T.  G. 

4.  Notice  —  Nbwspapebs  —  Pubuoatioh  o» 
Notices— "Days"  and  "Times." 

The  publication  of  a  notice  20  successive 

"times"  in  a  daily  newspaper  is  equivalent  to  a 

pulilication  for  20  successive  "days." 
[Ed.  Note.— For  cases  in  point,  see  Cent  Die 

vol.  37,  Notice,  S  29.] 
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B.   MOBTOAQES    —    FOBECLOSTJBK  —  ADVEKTISE- 

MENT— Place  or  Publicatioh. 

Proof  that  a  foreclosnre  advertisemeiit  af- 
fecting land  in  McLean  coanty  was  .published 
In  Bloomington  is  sufficient  to  show  that  it  was 
published  in  Bloomington,  McLean  county,  III., 
as  required  by  the  trust  deed  foreclosed ;  the 
■ale,  though  made  more  than  30  years  ago,  not 
appearing  to  have  been  questioned  in  a  proceed- 
ing brought  for  that  purpose,  and  it  being  pre- 
sumed that  the  trustee  did  bis  duty.  ' 

6.  Evidence  —  PKES'DifFnoM»-PEBFOsi[ANCE 
OF  Dtnr. 

Where  an  act  Is  susceptible  of  two  opposite 
constructions,  one  consistent  with  innocence  and 
fidelity  to  duty.'  the  law  presumes  in  favor  of 
innocence  and  fidelity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  20,  HMdence,  S  81.] 

7.  VENDOB  and  PtTBCHASEB— PeBFORUAKCB  OF 

Contract  —  Abstbacts  of  Title  —  Home.' 

STEAD  Rights. 

An  abstract  of  title  is  not  objectionable  be- 
cause a  deed  in  the  chain  of  title  made  by  a  hus- 
band and  wife  does  not  show  that  they  released 
their  homestead  right  in  the  land,  where  it  ap- 
pears from  continuations  of  the  abstract  that 
they  re.iided  in  another  state  when  the  deed  was 
executed,  and  that  be  died  leaving  homestead 
property  there. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §  263.] 

8.  Same  —  Failttbe  to  Tender  Papers  on 
Specified  Day— Effect. 

That  the  vendor  did  not  furnish  an  abstract 
and  tender  a  deed  on  the  day  specified  in  a  con- 
tract for  a  conveyance  is  no  defense  to  an  ac- 
tion for  the  purchaser's  refusal  to  accept  a  con- 
veyance, where  the  delay  was  for  the  mutual 
convenience  of  the  parties,  and  both  waived  per- 
formance on  the  specified  day. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  |  292.] 
t 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Mc- 
lean County:  C.  D.  Myers,  Judge. 

Action  by  Samuel  R.  White  against  T.  P. 
Batesi  From  a  jttdgment  of  the  Appellate 
Cotirt  reversing  a  Judgment  for  plaintiff, 
plaintiff  appeals.    Reversed. 

Samuel  R.  White,  appellant  here,  was 
plaintiff  below,  ^and  T.  P.  Bates,  appellee 
here,  was  defendant  below.  The  action  was 
assumpsit  to  recover  $1,000  stipulated  dam- 
ages for  the  breach  of  a  contract  for  the 
purchase  of  a  house  and  lot  and  a  bam  and 
lot  in  White  Place,  an  addition  to  the  city 
of  Bloomington,  III.  Appellant  was  the 
owner  of  the  property,  and  on  July  11,  1906, 
entered  into  a  written  contract  with  appel- 
lee to  sell  the  premises  to  him  for  $12,000. 
The  appellant  agreed  to  furnish  an  abstract 
of  title  brought  down  to  date  and  certified 
to  by  a  competent  abstracter,  showing  a 
merchantable  title,  free  and  clear  of  Incum- 
brances. Payment  was  to  be  made  and  the 
deed  delivered  on  or  before  July  21,  1906, 
and  by  express  provision  of  the  contract 
the  time  of  performance  was  made  of  the 
essence  of  the  agreement  It  was  stipulated 
that.  If  either  party  should  fail  or  refuse  to 
comply  with  the  provisions  of  the  contract, 
the  party  so  in  default  should  forfeit  and 
pay  to  the  other  party  the  sum  of  |1,000, 


which  sum  was  fixed  and  agreed  upon  as 
liquidated  damages.  It  appears  by  way  of 
recital  in  the  contract  that  appellant  and  his 
wife  occupied  the  premises  as  a  homestead 
at  the  time  the  contract  was'  executed. 
Appellant's  wife  did  not  Join  in  the  con- 
tract. Appellee  refused  to  receive  a  deed 
executed  by  appellant  and  his  wife  contain- 
ing a  release  of  homestead,  and  this  suit 
was  brought  to  recover  the  stipulated  dam- 
ages. Upon  a  trial  in  the  circuit  court  of 
McLean  county  without  a  Jury  the  court 
found  the  Issues  for  appellant  and  rendered 
a  Judgment  against  the  appellee  for  $1,000. 
From  this  Judgment  appellee  appealed  to 
the  Appellate  Court,  and  that  oourt  reversed 
the  Judgment  of  the  circuit  court  without 
remanding  the  cause.  The  case  comes  to 
this  court  on  a  certificate  of  Importance 
signed  by  the  judges  of  the  Appellate  Court 
for  the  Third  District 

Barry  &  Morrisey,  for  appellant  D.  D. 
Donahue  and  S.  P.  Robinson,  for  appellee. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  First  Appellee's  first  and  most  se- 
rious contention  is  tliat  the  contract  being 
for  the  sale  of  appellant's  homestead,  is 
void  for  the  reason  that  the  contract  was 
not  signed  by  appellant's  wife.  This  Is  the 
view  that  seems  to  have  been  entertained 
by  the  Appellate  Court  By  the  written 
contract  appeNant  obligated  himself  to  con- 
vey the  premises  to  appellee  "by  a  good  and 
sufilcient  warranty  deed  containing  the  usual 
conditions  in  deeds,  in  said  White  Place,  ex- 
ecuted by  the  party  of  the  first  part,  togeth- 
er with  the  wife  of  said  first  party,  in  due 
form  of  law."  Undoubtedly,  if  appellant  had 
tendered  a  deed  signed  by  himself,  alone, 
be  would  be  In  no  position  to  Insist  upon 
the  acceptance  of  such  deed  by  appellee 
or  to  recover  any  damages  for  appellee's 
failure  to  perform  the  contract;  but  the  deed 
tendered  by  appellant  was  signed  by  his 
wife  and  was  otherwise  in  formal  compli- 
ance with  the  contract.  It  is  not  essential 
to  the  validity  of  a  contract  for  the  sale 
of  real  estate  that  the  grantor  should  have 
the  title  at  the  time  the  contract  is  made. 
It  is  sufilcient  if,  when  the  specified  time  ar- 
rives, he  is  able  to  tender,  and  does  tender, 
a  deed  as  required  by  his  contract  Mon- 
sen  V.  Stevens,  56  ID.  335;  Lnndahl  v.  Han- 
sen, 147  111.  604,  35  N.  B,  741.  In  Plummer 
V.  Rlgdon,  78  IH.  222,  29  Am.  Rep.  261,  this 
court  held  that  a  tenant  in  common  who 
made  a  contract  to  convey  the  entire  com- 
mon property  was  liable  in  damages  to  the 
purchaser  for  all  damages  sustained  for  a 
breach  of  the  contract  to  convey  the  prem- 
ises. In  Gale  v.  Dean,  20  IM.  320,  the  right 
to  recover  damages  for  the  breach  of  a  con- 
tract to  procure  a  conveyance  from  a  third 
party  is  sustained.  It  does  not  follow  that 
because  appellee  could  not  resort  to  equity 
for  the  specific  enforcement  of  this  contract 
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against  tb»  wife  ot  appellant  the  contract 
la  for  that  reason  Illegal  and  void.  It  may 
be  MHiceded  that  appellant's  wife  was  not 
bound  by  this  contract,  and  that  a  bill  for 
specific  performance  would  not  He  against 
her;  bnt  specific  performance  Is  not  the 
only  remedy  afforded  by  the  law  for  the 
violation  of  such  an  agreement.  The  ordi- 
nary action  for  resulting  damages  Is  an  ap- 
propriate, and  In  most  cases  an  adequate, 
remedy.  This  remedy  would  have  been  avail- 
able to  appellee  had  appellant  failed  to  com- 
ply with  his  contract  In  this  regard  there 
was  mutuality  both  in  the  obligation  and 
remedy.  If  one  may  make  a  valid  contract 
to  conv^  land  to  which  he  has  no  title,  re- 
lying on  his  ability  to  acquire  the  title  be- 
fore the  time  specified  to  convey,  and  the 
same  Is  a  valid  contract  for  the  breach 
of  which  damages  are  recoverable,  we  see 
no  reason  why  the  contract  of  one  who 
owns  the  fee  Is  not  sustainable  on  the  same 
ground,  where  the  only  condition  wanting 
to  his  power  to  convey  is  that  his  wife  should 
Join  In  such  conveyance.  If  the  contract  in 
question  had  been  made  between  appellee  and 
a  third  party  who  had  no  title  in  these 
premises  whatever,  and  such  third  party  had 
agreed  to  obtain  the  title  from  appellant  tn-l 
his  wife,  under  the  law  appellee  could  main- 
tain an  action  for  the  failure  upon  the  part 
of  such  third  party  for  all  damages  that  be 
might  sustain  for  a  breach  of  that  contract 
aibson  V.  Brown,  214  III.  330,  73  N.  B.  578. 
If  this  be  good  law,'  how  can  It  be  said, 
with  any  show  of  reason,  that  the  contract 
with  the  owner  Is  illegal  and  void? 

While  we  do  not  think  that  the  question 
whether  appellee  would  have  had  a  remedy 
In  equity  for  the  specific  performance  of 
this  contract  determines  its  validity,  still, 
if  that  test  be  applied,  the  law  Is  settled 
In  this  state  by  the  case  of  Watson  v.  Doyle, 
130  ID.  415,  22  N.  B.  613,  that  a  contract  for 
the  sale  of  the  homestead,  signed  by  the 
owner  of  the  fee,  his  wife  not  joining,  will 
be  specifically  enforced  In  equity  as  to  the 
excess  over  $1,000  In  value.  The  premises 
Involved  In  this  stilt  were  sold  for  $12,000, 
and,  assuming  that  to  be  their  value,  ap- 
pellee might  have  maintained  a  bill  for  the 
specific  performance  of  the  contract  for  a 
conveyance,  which,  when  made,  would  have 
vested  him  with  the  fee-simple  title  to  the 
premises  except  $1,000  In  value.  Gray  v. 
Schofield,  175  III.  36,  51  N.  E.  684.  This  deed 
would  have  made  appellee  a  tenant  In  com- 
mon with  appellant  and  entitled  him  to 
the  rights  and  remedies  growing  out  of  that 
relation.  He  might  then  have  maintained 
a  bill  for  partition  under  the  authority  of 
Anderson  v.  Smith,  159  111.  83,  42  N.  E.  306, 
or,  if  the  premises  could  not  be  divided. 
by  the  payment  of  $1,000  appellant  could 
be  compelled  to  accept  the  same  and  sur- 
render possession  under  the  authority  of 
Wilson  T.  Illinois  Trust  &  Savings  Bank, 


166  lU.  9,  46  N.  B.  740,  or  the  rights  of  the 
parties  might  be  settled  as  to  the  homestead 
in  the  manner  pointed  out  tn  Hotctaklas  v. 
Brooks,  98  111.  386.  Appellee  has  cited  de- 
cisions outside  of  this  state  which  we  do 
not  deem  It  necessary  to  examine  or  dis- 
cuss, since  we  regard  the  question  as  settled 
by  the  decisions  In  this  state.  Our  conclu- 
sion is  that  the  contract  was  valid  and  Im- 
posed on  each  party  the  duty  to  carry  oat 
its  provisions,  and  that  a  failure  of  either 
party  to  iterform  gave  a  right  of  action  to 
the  Injured  party  for  damages;  notwithstand- 
ing the  fact  that  the  premises  were,  at  tbe 
date  of  the  contract  a  homestead,  and  the 
contract  was  not  signed  by  the  wife  of  tbe 
owner. 

Second.  It  Is  next  contended  by  appellee 
tiutt  appellant  did  not  present  an  abstract 
showing  a  good  merchantable  title  to  tbe 
premises.  The  circuit  court  held  a  proposi- 
tion of  law  submitted  by  appellant  to  tbe 
effect  that  the  abstract  furnished  appellee 
showed  a  merchantable  title  to  the  premises 
in  appellant  and  refused  a  number  of  propo- 
sitions submitted  by  appellee  wherein  the 
court  was  asked  to  hold  specific  objections  to 
the  abstract  fatal  to  the  right  of  appellant 
to  recover.  Appellee  objects  to  tbe  abstract 
because  he  says  that  there  is  no  proof  that 
the  original  patentees,  S.  Durley  and  O.  T. 
Gorham,  are  tbe  same  persons  who  after- 
wards conveyed  tbe  premises  under  the  names 
of  Samuel  Durley  and  Gardner  T.  Gorham. 
It  appears  from  the  abstract  that  Samuel 
Durley  entered  the  N.  B.  %  of  the  S.  B.  % 
of  section  33,  township  24  N.,  range  2  B.  of 
the  third  principal  meridian,  April  10,  183S. 
This  40-acre  tract  was  entered  In  the  name 
of  Samuel  Durley.  The  land  entry  book 
shows  that  on  January  4,  1833,  S.  Ehirley 
and  G.  T.  Gorham  entered  the  S.  B.  %  of  the 
S.  B.  ^  of  section  38,  township  24  N.,  range 
2  B.  of  the  third  principal  meridian.  The 
abstract  shows  that  on  March  22,  1837,  Sam- 
uel Durley  and  Sarah  A.  Durley,  his  wife, 
conveyed  the  H.  B.  %  ot  the  S.  E.  ^  above 
described  to  Gardner  T.  Gorham,  and  by 
warranty  deed  acknowledged  March  29,  1837, 
Samuel  Durley  and  wife  conveyed  to  Gard- 
ner T.  Gorham  an  undivided  one-half  of  tbe 
S.  E.  %  of  the  S.  B.  \i  above  described.  It 
also  appears  from  the  abstract  that  Gardner 
T.  Gorham,  and  Elizabeth,  his  wife,  conveyed 
all  of  the  foregoing  premises  to  William 
Flagg  on  April  12,  1837.  In  our  opinion 
there  is  ample  evidence  afforded  by  this  ab- 
stract to  warrant  any  reasonably  prudent 
person  In  acting  on  the  assumption  that  S. 
Durley  and  G.  T.  Gorham,  who  entered  the 
S.  E.  \i  ot  the  S.  E.  %,  are  Identically  the 
same  persons  who  afterwards  conveyed  said 
tract  under  the  names  of  Samuel  Durley  and 
Gardner  T.  Gorham.  We  think  this  conclusion 
may  well  rest  upon  the  fact  that  Samuel 
Durley  and  Gardner  T.  Gorham  assumed  to 
have  an  Interest  in  the  premises,  and  actual- 
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ly  conveyed,  by  warranty  deed,  the  same 
land»  witbln  two  or  three  years  after  the 
lands  had  been  entered.  The  conclusion  Is 
also  strengthened  by  the  fact  that  Gardner 
T.  Gorbam  accepted  a  conveyance  from  Sam- 
nel  Durley  of  an  andivided  half  Interest  In 
the  40  acres  that  had  been  entered  in  the 
names  of'S.  Durley  and  G.  T.  Gorham.  If 
S.  Dnrley  was'  any  other  than  Samuel  Dur- 
ley, Gardner  T.  Gorham,  it  is  fair  to  as- 
Biune,  would  not  have  accepted  a  conveyance 
from  one  who  had  no  title,  when  bis  own 
connection  with  the  title  Is  such  that  he 
must  have  known  who  his  co-tenant  was. 
Gardner  T.  Gorham  afterwards  conveyed  the 
whole  title  to  this  tract  Unless  he  was  the 
identical  G.  T.  Gorham  who  Jointly  entered 
the  land  in  1883,  he  assumed  to  convey  all 
of  the  title  when  he  only  held  a  half  interest 
under  the  deed  from  Durley.  This  evldenoe, 
while  not  absolutely  conclusive,  is,  in  our 
opinion,  sufficient,  when  considered  in  con- 
nection with  the  lapse  of  time  since  these 
deeds  were  made,  and  the  further  fact  that 
neither  S.  Dnrley  nor  6.  T.  Gorham,  nor  any 
one  claiming  adversely  by,  through,  or  under 
them  or  either  of  them,  has  ever  set  np  any 
claim  of  title  to  these  premises  since  the  con- 
veyances made  by  Samuel  Dnrley  and  Gard- 
ner T.  Gorham,  to  warrant  the  condnsion 
that  S.  Durley  and  G.  T.  Gorham  are  the 
same  identical  persons  who  conveyed  the 
premises  by  the  names  of  Samuel  Durl^  and 
Gardner  T.  Gorham.  In  the  case  of  Lyman 
V.  Oedney,  114  111.  888,  29  N.  B.  282,  55  Am. 
Bep.  871,  this  court  held  that  the  identity  of 
certain  parties  who  assumed  to  convey  cer- 
tain premises  as  members  of  the  firm  of 
Cnshman,  Eaton  &  Ck>.  was  established  from 
the  similarity  of  the  names  in  both  deeds 
and  the  fact  that  the  grantors  assumed  to 
have  an  interest  to  convey  in  the  property, 
and  that  no  one  had  ever  set  up  any  claim 
adversely  to  the  deed  made,  as  a  member  of 
the  firm,  who  had  received  the  conveyance. 
In  our  opinion  the  objection  made  by  appel- 
lee to  the  abstract  above  considered  furnish- 
ed no  justiScatlon  for  bis  refusal  to  comply 
with  this  contract. 

Appellee  also  objects  to  the  abstract '  be- 
cause, as  be  says,  it  fails  to  show  that  a  sale 
made  by  virtue  of  a  power  contained  in  a 
trust  deed  was  advertised  as  required  by  the 
terms  of  the  trust  deed.  The  trust  deed  pro- 
vided that  in  case  of  foreclosure  advertise- 
ment should  be  made  in  a  public  newspaper 
published  in  McLean  county,  for  at  least  20 
successive  days.  The  certificate  of  publica- 
tion recites  that  tlie  advertisement  was  pub- 
lished in  Bloomington  in  a  daily  newspaper 
for  20  successive  times ;  the  first  publication 
being  on  the  2d  day  of  October,  1876,  and  the 
last  publication  l)elng  on  the  Ist  day  of  No- 
vember, 1876.  The  certificate  of  publication 
was  signed  by  W.  O.  Davis,  publisher.  The 
objections  pointed  out  are  that  "20  succes- 
sive times"  is  not  equivalent  to  "20  succes- 


sive days,"  and  that  there  is  nothing  to  show 
that  the  newspaper  was  published  In  Bloom- 
ington, 111.  These  objections  cannot  be  sus- 
tained. The  publication  of  a  notice  20  suc- 
cessive times  in  a  daily  paper  is  equivalent 
to  a  publication  for  20  successive  days.  The 
certificate  of  the  publisher,  when  considered 
in  connection  with  the  advertisement  to 
which  it  is  annexed,  is  sufficient  to  show 
that  the  publication  was  made  In  Blooming- 
ton,  111.  This  sale  was  made  more  than  30 
years  ago  and  appears  never  to  have  been 
questioned  in  any  proceeding  brought  for 
that  purpose.  The  general  presumption  that 
a  trustee  performs  his  duty  may  be  Invoked 
in  support  of  his  action.  Where  an  act  is 
susceptible  of  two  opposite  constructions, 
one  consistent  with  innocence  and  fidelity  to 
duty  and  the  other  the  reverse,  the  law  pre- 
sumes In  favor  of  Innocence  and  fidelity. 
Munn  V.  Burges,  70  III.  604.  Here  the  trust 
deed  required  a  publication  to  be  made  in 
the  city  of  Bloomington,  McLean  county.  111. 
It  was  the  duty  of  the  trustee  to  cause  publi- 
cation to  be  made  in  that  city.  The  proof 
is  that  the  publication  was  made  in  Bloom- 
ington. If  the  publication  was  made  in 
Bloomington,  Ind.,  or  Bloomington  of  any 
other  state  than  Illinois,  the  trustee  was 
guilty  of  a  violation  of  his  plain  duty.  It 
must  be  presumed,  In  the  absence  of  proof 
to  the  contrary,  that  the  publication  was 
made  in  the  city  of  Bloomington,  111.,  as  re- 
quired by  the  provisions  of  the  trust  deed. 

Appellee  further  objects  to  the  abstract  l>e- 
caose  a  deed  in  the  chain  of  title  made  in 
1887  by  Hiram  Sibley  and  wife  does  not 
show  that  the  grantors  released  the  right  of 
homestead  in  the  premises.  It  appears  from 
the  continuations  of  the  abstract  that  Hiram 
Sibley  and  wife  resided  in  Monroe  county,  N. 
T.,  at  the  time  the  deed  was  executed.  It 
also  appears  that  Sibley  died  In  New  York, 
leaving  a  will.  In  which  he  devised  to  his 
widow  the  testator's  homestead  property  in 
Rochester,  N.  Y.  We  think  the  continuations 
to  the  abstract  fully  met  this  objection. 

Appellee  made  a  number  of  other  objec- 
tions to  the  abstract,  all  of  which  have  had 
our  consideration.  None  of  them  can  be 
sustained.  We  have  referred  to  such  of  them 
as  seem  to  require,  discussion.  To  discuss 
all  of  them  in  detail  would  extend  this  opin- 
ion to  an  unreasonable  length.  Suffice  it  to 
say  that  we  agree  with  the  circuit  court  that 
the  abstract  showed  a  good  merchantable 
title  in  appellant  to  the  premises  involved. 

Third.  It  is  finally  contended  by  appellee 
that  appellant  did  not  furnish  the  abstract 
and  tender  a  deed  on  the  day  specified  in  the 
contract  It  is  true  that  the  abstract  and 
deed  were  not  tendered  on  the  21st  but  the 
evidence  satisfactorily  showed  that  the  de- 
lay was  for  the  mutual  convenience  of  the 
parties,  and  that  both  parties  waived  per- 
formance on  the  21st 

It  follows  from  the  views  herein  express- 
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ed  that  tb«  Judgment  of  tbe  Appellate  Court 
shoald  be  reversed,  and  that  of  the  circuit 
court  affirmed,  which  is  accordingly  done. 
Judgment  reversed. 

(B4  III.  as.) 
HUSTON  et  al.  v.  NEWOASS  et  al. 

(Supreme   Conrt  of  IIIIdoIs.     April  23,    1908. 
Rehearing  Denied  June  3,  1008.) 

1.  Partnebship— Rights  ahd  Liabiutiks  ab 
TO  Third  Persons. 

In  an  action  to  recover  tbe  amount  of  a 
draft  drawn  by  two  partners  on  defendants, 
and  cashed  by  plaintiffs,  it  appeared  that  de- 
fendants agreed  to  honor,  nntil  further  notice, 
drafts  drawn  on  them  by  the  partners  for  horses 
shipped  to  defendants,  but  refused  to  honor  the 
draft  in  question  because  drawn  by  one  of  the 
partners  only  after  the  dissolution  of  the  firm. 
There  was  some  evidence  that  before  the  drnft 
was  drawn  one  partner  notified  the  other  of  his 
withdrawal  from  the  partnership,  but  it  wa.s  not 
«1a!i)ied  that  plaintiffs  knew  of  the  firm's  disso- 
lution, and  the  evidence  was  conflicting  as  to 
whether  defendants,  when  they  received  tbe 
horses  for  which  the  draft  was  drawn,  knew 
of  the  dissolution.  Held,  that  it  was  error  to 
refuise  to  charge  that  each  partner  in  a  com- 
mercial partnership  has  power  to  bind  the  other 
partner  in  dealing  with  third  persons  within 
the  scope  of  the  partnership  until  notice  given 
of  the  dis.«olntion  of  the  partnership,  and  that  a 
notice  of  dissolution,  given  by  one  partner  to  the 
other,  has  no  effect  upon  the  rights  of  third 
persons  dealing  with  the  partnership  withont 
notice  of  the  dissolution,  and,  further,  that  such 
a  notice  was  inoperative  as  to  all  persons  with 
whom  the  partnership  bad  been  doin^  business 

Srior  to  the  dissolution  unless  those  persons  bad 
nowledfte  of  the  dissolution. 
fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  88,  Partnership,  |  650.] 

2.  Appeai,  aitd  Ersob— Quzbtiors  hot  Rais- 
BD  Below.    ' 

The  draft  was  drawn  for  a  considerable 
amount  more  than  was  required  to  pay  for  the 
horses  shipped.  The  suit  was  brought,  however, 
to  recover  tbe  correct  amount,  one  of  the  counts 
of  tbe  declaration  containing  averments  of  a 
credit  of  the  overcharge  upon  the  draft  as  orif;- 
inally  drawn.  It  does  not  appear  that  defend- 
ants based  their  refusal  to  honor  tbe  draft  on 
tbe  ground  that  it  was  drawn  for  an  excessive 
amount,  or  at  any  time  signified  a  willingness 
to  pay  the  correct  amount.  Their  refusal  was 
based  solely  on  the  ground  that  the  partnership 
was  dissolved  before  the  draft  was  drawn,  and 
that  it  was  the  draft  of  one  of  the  partners  and 
not  of  the  firm.  Held,  that  defendants  could 
urge  for  the  first  time  on  appeal  that  they  were 
Justified  in  refusing  to  honor  the  draft  because 
of  the  overcharge. 

3.  Bills  and  Notks  —  Requxsitks— Accept- 
ance—Liabilitt  OF  Acceptor. 

The  acceptor  of  a  bill  of  exchange  becomes 
primarily  liable  for  its  payment  and  is  to  be 
considered  tbe  principal  debtor,  and  this  is  true, 
even  if  tbe  acceptance  was  for  tbe  accommoda- 
tion of  tbe  drawer,  the  acceptor  having  no  funds 
of  the  drawer  in  bis  hands  to  pay  it. 
Dunn,  J.,  dissents. 

Appeal  from  Appellate  Court,  First  Dis- 
trict on  Appeal  from  Superior  Court,  Coolc 
County;   M.  Kavanagh,  Judge. 

Action  by  John  Huston  and  others  against 
Louis  M.  Newgass  and  others.  From  a  Judg- 
ment of  the  Appellate  Court  affirming  a  Judg- 
ment for  defendants,  plalntUCs  api>eal.  Re- 
rersed  and  remanded. 


This  is  an  appeal  from  a  Judgment  of  tbe 
Appellate  Court  affirming  a  Judgment  of  tbe 
superior  court  of  Cook  county.  The  action 
was  assumpsit,  brought  by  appellants  against 
appellees,  to  recover  an  amount  claimed  to 
be  due  on  a  draft  drawn  by  Orindell  &  Dain- 
ty on  appellees,  upon  which  draft  tbe  casb 
was  advanced  to  tbe  drawers  by  Appellants. 
We  adopt.  In  part,  the  statement  of  the  Ap- 
pellate Court  as  to  tbe  facts:  "PlalntlflCs 
were  in  1004  banlsers  at  BlandlnsvlUe,  IlL, 
and  defendants  then  were  engaged  In  selling 
horses  on  commission  at  tbe  tTnion  Stock 
Yards,  Chicago.  In  March  of  that  year  Isaac 
Orindell  went  to  BlandlnsvlUe,  and  engaged 
In  the  business  of  buying  horses  in  that  vi- 
cinity, and  shipping  them  to  the  Union  Stock 
Tarda  to  be  sold.  He  opened  an  account  in 
his  own  name  with  plaintiffs.  April  1st  he 
applied  to  plaintiffs  to  discount  his  draft  for 
|2,500  on  defendant  In  answer  to  a  tele- 
gram from  plaintiffs,  defendants  telegraphed 
them  as  follows:  'We  will  pay  draft  Isaac 
Orindell  $2,500  for  horses  shipped  to  us.' 
Orindell  drew  a  draft  for  that  sum  April  S, 
1004,  to  tbe  order  of  plaintiffs,  which  was  dis- 
counted by  them  and  paid  by  defendants. 
About  this  time  John  Dainty  became  a  part- 
ner Of  Orindell.  Orindell  soon  after  April 
5th  Informed  plaintiffs  that  Dainty  had  gone 
into  business  with  him,  and  plaintiffs  wrote 
In  Orlndell's  passbook,  over  his  name,  tbe 
words  •Orindell  &  Dainty.'  A  few  days  be- 
fore April  15th  plaintiffs  wrote  defendants 
that  they  wished  a  letter  stating  absolutely 
that  they  would  honor  all  drafts  drawn  by 
Orindell  &  Dainty,  and  In  answer,  under 
date  of  April  15th,  defendants  wrote  plain- 
tiffs AS  follows:  'We  will  honor  drafts  drawn 
by  Dainty  &  Orindell,  drawn  on  us  for  horses, 
until  further  notice.'  Orindell,  for  his  firm, 
bought  several  car  loads  of  horses  In  April, 
May,  and  June  In  the  vicinity  of  Blandlna- 
ville,  and  shipped  them  to  defendants  to  be 
sold.  Before  paying  for  each  lot  of  horses 
80  bought,  he  drew.  In  tbe  name  of  the  firm, 
a  draft  on  defendants  to  plaintiffs'  order, 
which  tbe  plaintiffs  discounted,  placed  the 
proceeds  to  the  credit  of  said  firm,  and  paid 
the.  same  out  on  checks  drawn  by  Orindell 
In  bis  own  name.  The  course  of  business  be- 
tween Orindell  &  Dainty  and  the  defendants 
was  for  Orindell  to  go  Into  the  country,  boy 
horses,  pay  a  small  amount  down  on  eadi 
horse,  fix  a  date  for  the  delivery  of  the  horses 
at  BlandlnsvlUe,  and  payment  of  the  remain- 
der of  the  purchase  price.  Before  going  out 
he  would  sign  a  draft  In  the  name  of  his 
firm  on  defendants,  payable  to  the  order  of 
plaintiffs,  with  the  date  and  amount  left 
blank.  When  he  had  bought  a  car  load  of 
horses  he  would  direct  philntiffs  to  fill  out 
a  draft  for  a  certain  amount  and  they 
would  then  fill  out  the  draft  and  send  It  for- 
ward for  collection.  All  the  drafts  so  drawn 
previous  to  July  were  paid  by  the  defend- 
ants." 

Prior  to  July  1,  1904,  nine  shipments  were 
made  by  Daln'^y  &  Orindell,  for  which  drafta 
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were  drawn  on  aK>elIees.  The  cash  on  all 
these  drafts  was  advanced  Grlndell  &  Dainty 
by  appellants,  who  forwarded  the  drafts  for 
collection  to  their  correspondent  In  Chicago, 
and  they  were  paid  by  aiH)ellees.  The  ship- 
ment out  of  which  this  controversy  arises 
was  made  about  July  20,  1904,  and  on  July 
21st  a  draft  on  appellees  for  $3,300  was 
drawn.  That  amount  of  money  was  placed  to 
the  credit  of  Orlndell  &  Dainty  by  appellants, 
to  be  checked  against  for  the  payment  of  the 
horses,  and  the  draft  was  forwarded  in  the 
usual  course  of  business  for  payment  by  ap- 
pellees. By  a  mistake  the  draft  was  made 
for  $1,000  more  than  it  should  have  been. 
One  of  appellants  testified  that  Grlndell  tele- 
phoned the  amount  the  draft  was  to  be  drawn 
for,  and  on  account  of  his  not  q;>eaking  plain- 
ly or  some  confusion  on  the  wires  they  un- 
derstood him  to  say  $3,300.  The  correct 
amount  was  $2,300.  The  draft  was  not  pre- 
sented to  appellees  until  the  day  after  the 
horses  arrived,  and  after  they  had  been  sold. 
They  refused  payment,  and  the  draft  went  to 
protest  Upon  learning  the  draft  had  been 
made  $1,000  too  large,  and  that  amount  of 
money  remaining  in  the  bank  to  the  credit 
of  Grlndell  &  Dainty,  appellants  charged 
their  accoimt  with  that  amount  and  credited 
It  upon  the  draft,  and  brought  this  suit  to 
recover  the  balance.  The  cause  was  tried  be- 
fore the  court  without  a  Jury,  and  result- 
ed in  a  Judgment  for  appellees,  which  Judg- 
ment has  been  affirmed  by  the  Appellate 
Court,  and  a  further  appeal  prosecuted  to 
this  court 

Wendell  Huston  and  M.  Henry  Guerln,  for 
appellants.  Newman,  Northrup,  Levlnson  & 
Becker,  Harry  Goodman,  and  Chester  K 
Cleveland,  for  appellees. 

FARMER,  J.  (after  stating  the  facts  as 
above).  The  defense  Interposed  by  appellees 
was  that  they  would  accept  and  pay  drafts 
drawn  on  them  by  Grlndell  &  Dainty  for 
horses  shipped,  but  that  the  draft  sued  on 
was  not  drawn  by  Grlndell  &  Dainty,  as  said 
firm  had  been  dissolved  before  said  draft 
was  drawn.  The  buying  and  shipping  was 
attended  to  chiefly  by  Grlndell.  Dainty  re- 
sided In  Chicago  and  offlced  with  appellees. 
He  testified  that  about  the  latter  part  of 
June  he  wrote  Grlndell  not  to  buy  any  more 
horses  on  his  or  on  bis  and  Grlndell's  ac- 
count, and  that  thereafter  he  had  nothing 
further  to  do  with  Grindell  in  buying  and 
shipping  horses.  He  kept  no  copy  of  the 
letter  and  received  no  acknowledgment  of 
Its  receipt  from  Grlndell.  He  did  not  say 
whether  he  Informed  appellees  of  the  disso^ 
lution  of  the  partnership  or  not  One  of  the 
appellees.  Max  J.  Kewgass,  testified  that  at 
the  time  the  horses  arrived  In  Chicago  he 
knew  the  firm  of  Grindell  &  Dainty  had  been 
dissolved,  but  does  not  state  from  whom  or 
wben  he  received  the  Information.  No  no- 
tice was  given  appellants  of  the  dissolution 


by  either  Dainty  or  appellees,  and  It  is  not 
claimed  that  they  had  any  knowledge  of  such 
dissolution.  According  to  the  evidence  it 
must  have  been  after  June  27tb'tbat  Dainty 
wrote  the  letter  dissolving  the'partnership,  if 
it  was  dissolved.  Grlndell  continued  the 
same  business  in  the  same  manner  and  under 
the  same  firm  name  as  he  had  previously 
been  doing,  and  appellants  were  in  utter  ig- 
norance of,  any  change  in  the  firm. 

Appellees  claimed  they  knew,  at  the  time 
the  last  shipment  of  horses  was  made,  the 
firm  of  Grindell  &  Dainty  had  been  dissolved. 
How  long  they  had  known  it  before  that  time 
was  not  stated.  They  offered  in  evidence  a 
letter  from  Grindell  dated  July  20tb  and 
addressed  to  "Mr.  Newgass."  The  letter  stat- 
ed the  writer  had  shipped  fourteen  head  of 
horses,  and  requested  that  when  sold  the 
profits  be  sent  to  him,  "as  Dainty  told  me  he 
didn't  want  any  more  to  do  with  shipping 
horses."  This  letter,  according  to  the  testi- 
mony, was  received  by  appellees  about  twi) 
hours  after  the  horses  had  arrived,  so  that 
if  they  knew  of  the  dissolution  at  the  time 
the  horses  arrived  they  did  not  get  their 
information  from  this  letter,  and  it  is  not 
probable  they  received  such  Information  from 
Grlndell  at  any  previous  time,  for  he  was 
doing  business  in  the  firm  name  the  same 
as  If  there  had  never  been  a  dissolution.  The 
only  persons  testifying  who  did  know  of  the 
dissolution  were  Dainty  and  appellees.  Ap- 
pellants asked  the  court  to  hold  as  proposi- 
tions of  law  that  each  partner  in  a  commer- 
cial partnership  has  power  to  bind  the  other 
partner  in  dealing  with  third  persons  with' 
in  the  scope  of  the  partnership  until  notice 
given  of  the  dissolution  of  the  partnership, 
and  that  a  notice  of  dissolution  given  by 
one  partner  to  the  other  has  no  efCect  upon 
the  rights  of  third  persons  dealing  with  the 
partnership  without  notice  of  the  dissolution; 
also,  that  notice  of  dissolution  given  by  Dain- 
ty to  Grlndell  was  Inoperative  as  to  all  per- 
sons with  whom  the  firm  of  Grlndell  &  Dainty 
bad  been  doing  business  prior  to  the  dis- 
solution, unless  those  persons  had  knowledge 
of  the  dissolution.  These  propositions  were 
refused,  and  In  this  we  think  the  court  erred. 
Here  the  firm  of  Grlndell  &  Dainty  was  a 
trading  partnership,  and  either  of  the  part- 
ners had  the  right  to  sign  the  firm  name  to 
obligations  or  negotiable  paper  within  the 
legitimate  scope  of  the  partnership  business. 
It  would  hardly  be  denied  that  if  Grindell 
had  signed  the  firm  name  to  a  promissory 
note  payable  to  appellants  at  the  time  he 
signed  it  to  the  draft  the  firm  would  have 
been  liable  In  an  action  to  recover  on  the  note. 
Under  the  circumstances  disclosed  by  the  ev- 
idence in  this  case,  appellants  were  warrant- 
ed in  dealing  with  Grlndell  as  a  member  and 
representative  of  the  firm.  Appellees  had 
some  acquaintance  with  Grindell  but  were 
unwilling  to  extend  their  credit  to  him  alone. 
They  were  well  acquainted  with  Dainty  and 
sustained  close  relations  with  him,  and  their 
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agreement  to  accept  and  pay  drafts  drawu 
by  Grlndell  &  Dainty  was  on  accovint  of  their 
knowledge  of  and  faith  In  Damty.  This,  to- 
gether with  tiHe  profits  they  expected  to  de- 
rive from  commissions  on  the  sales  of  horses 
shipped  them  by  Grindell  &  Dainty,  Induced 
them  to  agree  with  the  appellants  to  pay  their 
drafts.  But  for  this  agreement  of  appellees, 
appellants  would  not  liave  furnished  the 
money  to  Grlndell  &  Dainty  to  pay  for  the 
horses.  Appellees'  agreement  was  to  honor 
the  drafts  drawn  on  them  by  Grlndell  & 
Dainty  for  horses  until  further  notice.  It 
would  seem  consonant  with  both  reason  and 
Justice  that  so  long  as  appellants  were  jus- 
tified in  advancing  the  money  to'  pay  for 
horses  on  drafts  drawn  in  the  name  of  the 
partnership,  appellees  would  be  liable  for  the 
payment  of  the  drafts  until  they  had  given 
notice  to  the  contrary  or  appellants  had  re- 
ceived notice  of  the  dissolution  of  the  firm. 
It  was  certainly  their  duty,  when  they  re- 
ceived knowledge  of  the  dissolution  of  the 
firm  of  Grlndell  &  Dainty,  to  have  protected 
themselves  as  well  as  appellants  by  notifying 
appellants  of  the  fact  and  that  they  with- 
drew their  agreement  to  honor  further  drafts 
If  any  such  were  drawn.  Appellees'  failure 
to  80  notify  appellants  was  Inexcusable  negli- 
gence under  the  facta  In  this  case.  The 
quiet  witlidrawal  of  Dainty  from  the  firm 
without  notice  to  appellants  would,  we  think, 
no  more  relieve  appellees  from  liability  than 
it  would  have  relieved  Dainty  If  the  action 
had  been  brought  against  the  partnership, 
and  as  we  have  before  stated,  under  the  facts 
proven  a  recovery  might  have  been  had 
against  the  firm  of  Grlndell  &  Dainty. 

The  acceptor  of  a  bill  of  exchange  becomes 
primarily  liable  for  Its  payment,  and  Is  to  be 
considered  the  principal  debtor;  and  this  is 
true  even  if  the  acceptance  was  for  the  ac- 
commodation of  the,  drawer,  the  acceptor  hav- 
ing no  funds  of  the  drawer  In  his  bands  to 
pay  it  Cronlse  v.  Kellogg,  20  111.  11;  Div- 
ersy  v.  Moor,  22  111.  831,  74  Am.  Dec.  157. 
In  Hall  V.  First  Nat.  Bant  of  Emporia,  133  111. 
234,  24  N.  B.  546,  Hall  Bros,  were  commis- 
sion men  in  the  Union  Stock  Yards.  In  re- 
sponse to  a  request  from  Greer  &  Way  they 
telegraphed  the  First  National  Bank  of  Em- 
poria they  would  honor  Greer  &  Way's  draft 
for  cost  of  cattle  and  hogs  consigned  to  them. 
It  was  held  Hall  Bros.'  agreement  to  accept 
the  draft  before  It  was  drawn  made  their 
liability  the  same  that  It  would  have  been 
had  they  accepted  it  upon  presentation,  and 
that  they  took  the  risk  of  the  stock  being 
diverted,  either  by  accident  or  design,  while 
in  transit. 

It  is  insisted  that  in  any  event  appellees 
were  Justified  in  refusing  to  honor  the  draft 
because  it  was  drawn  for  $1,000  more  than 
was  required  to  pay  for  the  horses  shipped, 
and  on  that  account  there  can  be  no  recovery. 
The  suit  is  brought  to  recover  only  the  $2,300, 
and  one  of  the  counts  of  the  declaration  con- 
tains averments  of  the  credit  of  $1,300  upon 


the  draft  as  originally  drawn.  It  do«B  not  ap- 
pear from  the  evidence  that  appellees  based 
their  refusal  to  honor  the  draft  on  the  ground 
that  It  was  drawn  for  $3,300  instead  of  $2,300, 
nor  have  they  at  any  time  signified  a  willing- 
ness to  pay  $2,300.  On  the  contrary,  they  have 
from  the  first  denied  any  liability  witatever, 
and  have  based  their  denial  on  the  ground 
that  the  partnership  between  Grlndell  and 
Dainty  had  been  dissolved  before  the  draft 
was  drawn,  and  that  it  was  the  draft  of  Grln- 
dell, and  not  of  Grindell  &  Dainty. 

We  think  the  propositions  of  law  refused 
by  the  trial  court  stated  correct  principles  of 
law  applicable  to  the  decision  of  this  case 
and  should  have  been  held  by  the  court  and 
that  the  Ai^Uate  Oourt  erred  in  affirming 
the  Judgment  of  tbe  trial  court  According- 
ly, the  Judgments  of  the  appellate  and  sa- 
perlor  courts  are  reversed,  and  the  cause  re- 
manded to  the  superior  court 

BevOTsed  and  remanded. 

DUNN,  J.  (dissenting).  Since  all  questions 
of  fact  must  be  regarded  as  settled  against 
appellants  by  the  Appellate  Court's  affirm- 
ance of  the  Judgment  of  the  circuit  court  it 
must  be  regarded  as  conclusively  determined 
that  the  partnership  of  Dainty  Sc  Grindell 
was  dissolved  before  the  draft  in  question 
was  drawn,  and  that  Grindell  bad  no  author- 
ity to  draw  it  in  the  firm  name.  Xberetore 
it  was,  in  fact  not  the  draft  of  Dainty  & 
Grlndell.  The  appellees  had  a  right  to  stand 
upon  their  contract  If  its  terms  bound  them, 
they  were  boimd;  otherwise,  they  were  not 
bound.  The  only  count  in  the  declaration  on 
which  a  recovery  could  be  claimed  was  the 
first  which  alleged  that  Dainty  ft  Grindell 
drew  a  draft  on  appellees  for  $3,300,  which 
appellants  cashed  and  which  appellees  refus- 
ed to  pay.  The  contract  which  is  claimed  to 
make  appellees  liable  for  the  payment  of  the 
draft  Is  set  out  in  the  count,  and  Is  a  letter 
addressed  to  appellants,  signed  by  appellees, 
and  consisting  of  a  single  sentence :  "We  will 
honor  drafts  drawn  by  Dainty  ft  Grindell, 
drawn  on  us  for  horses  until  further  notice." 
By  the  terms  of  the  letter  appellees  were 
bound  to  pay  only  drafts  drawn  by  Dainty 
&  Grindell,  and  only  such  drafts  drawn  by 
them  as  were  drawn  for  horses.  Appellants, 
in  discounting  the  drafts,  were  bound  to  as- 
certain, at  their  peril,  that  such  drafts  were 
within  the  terms  of  the  letter.  They  were 
bound  to  know,  not  only  that  the  drafts  were 
drawn  for  horses,  but  that  they  were  drawn 
by  Dainty  &  Grlndell.  In  fact,  the  draft  in 
controversy  was  not  drawn  by  Dainty  &  Grln- 
dell. The  fact  that  the  appellants  were  de- 
ceived into  thinking  it  was  so  drawn,  and 
that  both  Dainty  ft  Grindell  may  be  liable  to 
them  for  the  dishonor  of  the  draft,  does  not 
authorize  holding  appellees  to  a  contract  Into 
which  they  have  not  entered. 

Many  authorities  are  cited  by  appellants' 
counsel  to  the  proposition  that  upon  the  dis- 
solution of  a  partnership  the  power  of  each 
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partner  to  bind  the  others  oontlnues  as  to 
persons  who  have  had  dealings  with  the  part- 
nership until  the;  have  received  actual  no- 
tice of  the  dissolution.  This  Is  undoubtedly 
true,  but  is  not  applicable  here  l>ecause  the 
question  is  not  whether  the  signature,  "Dain- 
ty &  Grlndell,"  made  by  Grlndell  without  au- 
thority, binds  Dainty,  but  whether  it  binds 
appellees.  The  latter  agreed  to  pay  drafts 
actually  drawn  by  Dainty  &  Grlndell — ^not 
drafts  which  appellants  might  have  good  rea- 
son to  believe  were  drawn  by  Dainty  ft  Grln- 
dell. Even  if  appellees  had  notice  of  the  dts- 
flolution  of  the  Arm  they  were  under  no  obli-' 
gatlon  to  notify  appellants.  Byers  &  €!o.  t. 
Hickman  ft  Co.,  112  Iowa,  451,  84  N.  W.  500; 
Burch  T.  De  Rivera,  53  Hun  (N.  Y.)  867,  6  N. 
Y.  Supp.  20a  Tliey  had  stated  the  terms  up- 
on which  they  would  honor  drafts,  and  un- 
less those  precise  terms  were  complied  with 
by  the  production  of  a  draft  drawn  by  the 
designated  parties,  they  could  not  be  held  lia- 
ble upon  their  specific  agreement  First  Nat 
Bank  of  Laoon  v.  Bensley  (a  C.)  2  Fed.  609. 
Moreover,  this  action  is  brought  upon  a 
draft  for  $3,800,  which  it  is  alleged  appellees 
agreed  to  accept  There  is  no  basis  for  a  re- 
covery upon  a  quantum  meruit  or  quantum 
valebat  The  appellees  either  agreed  to  ac- 
cept this  particular  draft  or  they  did  not 
Tbere  is  evidence  tending  to  prove,  and  it 
must  be  presumed  that  the  court  found,  that 
Grlndell  bought  the  horses  for  $2,300  but  that 
the  draft  was  drawn  for  $3,800.  This  was 
probably  a  mistake;  but  can  It  be  said  that 
appellees'  agreement  to  honor  drafts  drawn 
for  horses  required  them  to  honor  this  draft 
for  $3,300  not  drawn  for  horses?  They  stat- 
ed In  their  letter  the  precise  terms  on  which 
they  would  honor  drafts.  A  compliance  with 
those  terms  was  essential,  and  appellants,  in 
discounting  the  draft  took  upon  themselves 
the  risk  of  being  within  those  terms.  Burke 
V.  Utah  Nat  Bank,  47  Neb.  247,  66  N.  W.  295. 
Appellees'  agreement  was  to  honor  drafts. 
If  appellants  recover,  it  must  be  upon  a  draft 
They  have  declared  upon  a  draft  for  $3,300. 
There  is  no  evidence  tending  to  prove  author- 
ity to  draw  such  a  draft  or  obligation  on  tbe 
part  of  appellees  to  honor  It  In  my  opinion, 
the  Judgment  should  be  affirmed. 

(23i  m.  tS4.) 

CITY  OP  CHICAGO  v.  BOWMAN  DAIRY 
CO. 

(Supreme  Court  of  nitnois.    April  23,  1908. ' 
Rehearing  Denied  June  4,  1908.) 

1.  Food  —  Mttnicipai,  Requi^tion  —  Poucb 
Power — Sale  op  Milk. 

Rev.  Man.  Code  Chicago  1905,  i  2479,  as 
amended  June  11,  190G,  and  September  3.  1907, 
which  requires  dealers  selling  cream  and  milk 
in  bottles  or  glass  jars  to  have  the  capacity  o{ 
the  bottles  or  jars  permanently  indicated  on 
them,  and  prescribes  a  penalty  for  having  in 
their  possesnion  bottles  or  glass  jars  of  a  ca- 
pacity less  than  that  indicated  on  the  outside,  or 
which  do  not  indicate  their  capacity,  is  valid 
as  being  within  the  police  power  of  the  city. 

84N.B.-68 


2.  Samb— Obdinancbs— Validitt — TTnn'OBK- 

ITT  OF  OpBBATION. 

The  fact  that  the  ordinance  does  not  apply 
to  all  persons  who  vend  substances  in  liquid 
form,  or  to  all  persons  who  en^ge  in  the  busi- 
ness of  selling  milk  or  cream  in  the.  city,  does 
not  render  it  objectionable  as  special  legislation, 
since  it  applies  generally  to  all  persons  of  the 
class  who  sell  milk  in  bottles  or  glass  jars  in 
the  city. 

3.  Bmihkrt  Domain  —  Police  Power  — Db- 
STBucTion  OF  Property. 

It  Is  no  objection  to  the  ordinance  that  it 
deprived  milk  dealers  of  their  property  in  bot- 
tles on  hand  when  it  went  into  effect,  and  which 
did  not  meet  its  requirements,  since  the  exercise 
of  the  police  power  differs  fmm  the  exercise  of 
the  right  of  eminent  domain  In  that  property 
may  be  destroyed  under  the  police  power  and 
the  owner  left  remediless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  i  4.] 

4.  Food  —  Obdik ancks— Violatios— Kno wl-  ' 

,XDOE. 

Proof  that  a  cream  or  milk  dealer  bad  in 
its  possession  bottles  for  use  In  its  business. 
which  were  of  less  capacity  than  that  indicated 
on  their  outside,  was  sufficient  to  show  a  viola- 
tion of  the  ordinance,  and  it  was  no  defense  that 
the  dealer  did  not  have  knowledge  that  its  bot- 
tles did  not  meet  the  requirements  of  the  ordi- 
nance. 

Error  to  the  Municipal  Court  of  Chicago; 
John  C.  Scovel,  Judge. 

Action  by  the  city  of  Chicago  against  the 
bowman  Dairy  Company  to  recover  the  pen- 
alty Imposed  by  Rev.  MuU.  Code  Chicago 
1905,  S  ^479,  as  amended,  for  having  in  Its 
possession  milk  bottles  of  less  than  their  pur- 
ported capacity.  Judgment  for  plaintlfT,  and 
defendant  brings"  error.     Affirmed. 

This  was  an  action  of  debt  commenced  la 
the  municipal  court  of  the  city  of  Chicago 
against  the  Bowman  Dairy  Company  to  re- 
cover the  penalty  imposed  by  section  2479, 
Rev.  Mun.  Code  Chicago  1905,  as  amended 
June  11, 1906,  and  September  3,  1907,  for  hav- 
ing in  its  possession  bottles  for  the  purpose 
of  containing  milk  or  cream  to  be  sold,  or  of- 
fered for  sale,  of  less  capacity  than  said 
bottles  purported  to  contain,  which  section  of 
said  ordinance  provides  (1)  no  person  or  cor- 
poration shall,  after  October  1,  1907,  sell  or 
offer  for  sale  within  the  city  of  Chicago  any 
milk  or  cream  In  bottles  or  in  glass  jars  un- 
less each  of  said  bottles  or  glass  jars  In 
which  said  milk  or  cream  is  sold  or  offered 
for  sale  shall  have  blown  into  It,  or  other- 
wise Indelibly  and  permanently  indicated 
thereon,  in  a  legible  and  conspicuous  manner, 
the  capacity  thereof;  (2)  the  Inspector  of 
weights  and  measures  of  the  city  of  Chicago 
shall  have  the  right,  at  any  time,  to  examine 
any  bottle  or  glass  jar  in  which  milk  or 
cream  is  sold  or  offered  for  sale  In  the  city 
of  Chicago,  or  which  Is  used  by  any  person 
or  corporation  for  the  purpose  of  containing 
milk  or  cream  to  be  sold  or  offered  for  sale. 
In  order  to  ascertain  whether  such  bottle  or 
jar  Is  of  a  capacity  less  than  that  which  it 
purports  to  be;  (3)  and  if  any  such  bottle 
or  jar  Is  of  a  less  capacity  than  that  which 
It  purports  to  be,  or  U  any  such  bottle  or 
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Jar  sball  not  bave  blown  Into  it  or  otherwise 
Indelibly  and  permanently  Indicated  thereon. 
In  a  legible  and  conspicuous  manner,  Its  ca- 
pacity, as  aforesaid,  the  person  or  corpora- 
tion selling  or  offering  for  sale  milk  or  cream 
In  any  such  bottle  or  Jar,  or  having  in  bis 
or  Its  possession  any  such  bottle  or  Jar  to 
be  used,  or  which  has  been  used,  for  the  pur- 
pose of  containing  milk  or  cream  to  be  sold 
or  offered  for  sale  In  said  city  of  Chicago, 
shall  be  fined  not  less  than  $5  nor  more  than 
$100  for  each  offense;  (4)  eaab  and  every 
bottle  or  glass  Jar  foimd  In  the  possession  of 
any  person  or  corporation  used  or  to  be  used, 
or  which  has  been  used,  by  such  person  or 
corporation  for  the  purpose  of  containing 
milk  or  cream  to  be  gold  or  offered  for  sale  in 
the  city  of  Chicago,  which  shall  be  found  to 
be  of  a  less  capacity  than  that  blown  Into 
the  same,  or  otherwise  so  indelibly  and  per- 
manently indicated  thereon,  or  which  shall 
not  have  blown  into  it,  or  otherwise  Indelibly 
and  permanently  Indicated  thereon.  In  a  leg- 
ible and  conspicuous  manner,  the  capacity,  as 
aforesaid,  shall  constitute  a  separate  and  dis- 
tinct offense  on  ttae  part  of  such  person  or 
coqraratlon. 

The  defendant  was  charged  with  having  in 
Its  possession,  In  the  city  of  Chicago,  on  the 
25th  day  of  November,  1907,  one  glass  bottle 
'Which  purported  to  contain  one  quart,  but 
the  capacity  of  which  was  less  than  one 
quart,  and  at  the  same  time  and  place  with 
having  in  its  possession  two  glass  bottles 
which  purxKtrted  to  contain  Ane  pint  each,  but 
the  capacity  of  each  of  which  bottles  was 
less  than  one  pint,  and  that  the  defendant, 
at  said  time  and  place,  was  using  each  of  said 
bottles,  and'  Intended  to  use  each  of  said  bot- 
tles, for  the  purpose  of  holding  or  containing 
milk  or  cream  which  defendant  bad  sold,  or 
was  offering  for  sale,  or  intending  to  sell 
in  the  city  of  Chicago.  The  defendant,  on 
being  served  with  process,  appeared  and 
pleaded  not  guilty. 

It  appeared  from  tbe  evidence  that  the  de- 
fendant was  engaged  in  the  business  of  han- 
dling milk  and  cream  in  the  city  of  Chicago; 
that  two  deputy  city  inspectors  of  weights 
and  measures,  on  the  26th  day  of  November, 
1907,  called  at  the  business  place  of  tbe  de- 
fendant in  the  city  of  Chicago  and  stated  to 
its  manager  that  they  were  from  the  city 
sealer's  office  and  that  they  wanted  to  test 
some  of  the  bottles  that  were  in  use  by  tbe 
defendant;  that  the  manager  sent  an  assist- 
ant for  bottles,  who  returned  with  a  number 
of  pint  and  quart  bottles ;  that  the  Inspectors 
tested  said  bottles  In  the  presence  of  the  man- 
ager and  found  several  of  them  to  hold  less 
in  amount  than  was  indicated  upon  the  out- 
side of  the  bottles. 

The  defendant,  at  the  close  of  all  tbe  evi- 
dence, moved  tbe  court  to  find  the  defendant 
not  guilty,  and  to  dismiss  the  case,  which 
motion  the  court  overruled,  and  without  the 
intervention  of  a  jury  rendered  a  Judgment 
against  tbe  defendant  on  ttae  three  chargea 


for  $150  and  costs  of  suit,  and  the  defend- 
ant has  sued  out  this  writ  of  error. 

Rltsher,  Montgomery,  Hart  &  Abbott,  (or 
plaintiff  In  error.  George  H.  White  (Henry 
M.  Seligman,  of  counsel),  for  defendant  in 
error. 

HAND.  C.  3.  (after  stating  the  facts  as 
above).  It  is  contended  by  tbe  d^endant  that 
the  ordinance  for  a  violation  of  which  it  was 
convicted  is  unconstitutional  in  this:  that  it 
derives  it  of  its  property  without  due  process 
of  law,  and  is  special  legislation. 

We  think  the  ordinance  can  be  sustained 
aa  an  exercise  of  the  police  power  of  the  dty 
of  Chicago.  Tbe  police  power  is  said  to  be  an 
attribute  of  sovereignty,  and  to  exist  witbout 
any  reservation  in  tbe  Constitution,  and  to 
be  founded  upon  tbe  duty  of  the  state  to  pro- 
tect Its  citizens  and  to  provide  for  the  safe- 
ty and  good  order  of  society.  22  Am.  Sl  Eng. 
Bncy.  of  Law  (2d  Ed.)  p.  918.  In  Hawthorn 
V.  People,  lOe  IlL  802,  50  Am.  Rep.  610,  it 
was  held  that  the  statute  requiring  tbe  op- 
eratero  of  butter  and  cheese  factories  on  the 
co<»perative  plan  to  give  bonds  to  protect 
their  patrons  was  valid,  as  a  proper  exercise 
of  the  police  power  of  the  state ;  and  in  Mc- 
Pherson  v.  Village  of  Cbebanse,  114  HI.  46, 
28  N.  B.  454,  55  Am.  Rep.  867,  that  an  ordi- 
nance prohibiting  persons  from  keeping  open 
their  places  of  business  in  a  city  or  village 
for  the  purpose  of  vending  goods,  wares,  and 
merchandise  on  Sunday  was  a  proper  exer- 
cise of  the  police  power  of  such  city  or  vil- 
lage ;  and  in  Booth  v.  People,  186  111.  43,  57 
N.  E.  798,  50  L.  R.  A.  762.  78  Am.  St  Rep. 
229,  that  section  130,  c.  38,  Cr.  Code,  which 
declares  grain  option  contracts  to  be  gambling 
contracts,  was  a  valid  police  regulation  and 
sustainable  as  such;  and  in  City  of  Chicago 
V.  Gunning  System,  214  111.  628,  on  page  635, 
73  N.  E.  1036,  on  page  1038  (70  L.  R.  A.  280), 
it  was  said :  "The  police  power  of  the  state 
is  that  Inherent  or  plenary  power  which  en- 
ables tbe  state  to  prohibit  all  things  hurtful 
to  the  comfort,  safety,  and  welfare  of  society, 
and  -may  be  termed  the  law  of  overruling 
necessity.'  Town  of  lake  View  ▼.  Rosehill 
Cemetery  Co.,  70  111.  191,  22  Am.  Rep.  71; 
Wabash,  St.  Louis  &  Pacific  Railway  Co.  ▼. 
People,  105  111.  236.  Anything  whidi  Is  hurt- 
ful to  the  public  interest  is  subject  to  the 
police  power,  and  may  be  restrained  or  pro- 
hibited in  tbe  exercise  of  that  power.  Dunne 
V.  People,  94  HI.  120,  34  Am.  Rep.  213;  Cole 
V.  Hall,  103  III.  30 ;  Harmon  v.  City  of  Chi- 
cago, 110  111.  400,.  51  Am.  Rep.  698.  AU 
rights,  whether  tenable  or  untenable,  are  held 
subject  to  this  police  power.  Northwestern 
Fertilizing  Co.  v.  Village  of  Hyde  Park,  70 
111.  634."  In  People  v.  Wagner,  86  MIcb.  694, 
49  N.  W.  609,  13  L.  R.  A.  286,  24  Am.  St. 
Rep.  141,  an  ordinance  providing  that  all 
bread  manufactured  by  the  bakers  of  the  city 
of  Detroit  for  sale  should  be  made  Into  loaves 
Of  one,  two,  and  four  pounds'  weight  was 
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lidd  to  be  a  valid  exercise  of  the  police  pow- 
er. The  court,  on  page  600  of  86  Mich.,  page 
eil  of  49  N.  W.  03  li.  R.  A.  286,  24  Am.  St 
Rep.  141),  said:  "The  police  powet  of  a  state 
is  not  confined  to  regulations  looking  to  the 
preservation  of  life,  health,  good  order,  and 
decency.  Laws  providing  for  the  detection 
and  prevention  of  imposition  and  fraud,  as  a 
general  proposition,  are  free  from  constitu- 
tional objection.  Tied.  Lim.  f  89,  p,  208." 
And  in  Hawthorn  v.  People,  109  111.,  on  page 
311  (50  Am.  Rep.  610),  the  court,  in  discuss- 
ing the  question  whether  the  statute  then 
under  consideration  fell  within  the  exercise 
of  the  police  power  of  the  state,  said :  "It  is 
said  that  this  is  not  a  police  regulation.  That 
may  be  true  if  the  term  were  confined  merely 
to  the  protection  of  the  health  and  morals  of 
the  people.  The  term  has  a  much  more  com- 
prehensive meaning.  It  has  been  defined  to 
be,  The  regulation  and  government  of.  a 
country  or  city,  so  far  as  it  regards  its  in- 
habitants;' also,  'The  laws,  ordinances,  and 
other  measures  which  require  the  citizens  to 
exercise  their  rights  In  a  particular  form.' 
It  is  true  there  are  other  and  more  limited 
meanings  of  the  word,  and,  when  it  is  said 
that  there  are  other  limits  to  its  exercise 
than  the  Constitution,  it  has  reference  to  the 
more  restricted  meaning  of  the  term.  When, 
exercised  by  the  Legislature  In  its  more  com- 
prehensive sense,  in  the  passage  of  laws  for 
the  protection  of  life,  liberty,  and  property 
or  laws  for  the  general  welfare,  the  only  lim- 
itations'to  restrain  Its  action  must  be  found 
In  the  Constitution.  This,  in  the  larger  sense. 
Is  an  exercise  of  the  police  power  by  the  Gen- 
eral Assembly,  and  falls  fully  within  legisla- 
tive power,  and  sustains  the  enactment  un- 
der consideration."  And  under  the  police 
power  of  the  state  It  la  held  "weights  and 
measures  are  established."  Cooley's  Const. 
Llm.  (2d  Ed.)  p.  596;  State  v.  Wilson,  61  Kan. 
32,  58  Fac.  981,  47  L.  R.  A.  71.  It  Is  said 
the  police  power  of  the  state  may.  In  the 
absence  of  any  constitutional  restrictions 
upon  the  subject,  be  delegated  to  the  various 
municipalities  throughout  the  state,  to  be  ex- 
ercised by  them  within  the  corporate  limits. 
22  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  919. 

Milk  and  cream  are  articles  of  general  con- 
sumption. They  are  usually  sold  by  the  pint 
or  quart,  and,  while  each  transaction  in- 
volves but  a  few  cents,  the  number  of  such 
transactions  In  a  large  city  like  Chicago  dal- 
ly reaches  a  large  sum.  The  opportunities 
for  fraud  In  their  sale  are  great,  and  the 
ordinary  legal  remedy  afforded  the  Individ- 
ual consumer  to  protect  himself  against 
fraud  or  deceit  is  wholly  Inadequate.  Clear- 
ly, therefore,  an  ordinance  like  the  one  un- 
der consideration  Is  valid,  and  is  not  ob- 
noxious to  any  of  the  provisions  of  the  state 
or  national  Constitution. 

Neither  does  the  fact,  we  think,  that  the 
ordinance  does  not  apply  to  all  persons  who 
vend  substances  in  liquid  form,  or  to  all 
persons  who  engage  in  the  buslnesa  of  sell- 


ing milk  or  cream  In  the  city  of  Chicago, 
make  the  ordinance  void  as  special  legis- 
lation. The  ordinance,  as  framed,  applies 
to  HI  persons  who  sell  milk  or  cream  in  bot- 
tles or  glass  Jars  In  the  city  of  Chicago,  and 
in  the  fullest  sense  Is  general  In  its  terms. 
In  Hawthorn  v.  People,  109  III.,  on  page  311 
(50  Am.  Rep.  610),  it  was  said:  "It  (the. stat- 
ute) embraces  all  persons  in  the  state  simi- 
larly engaged.  If  all  laws  were  held  uncon- 
stitutional l>ecause  they  did  not  embrace  all 
persons,  few  would  stand  the  test.  •  •  • 
A  law  is  general,  not  because  It  embraces  all 
of  the  governed,  but  that  It  may,  from  Its 
terms,  when  many  are  embraced  in  Its  pro- 
visions, and' all  others  may  be  when  they  oc- 
cupy the  position  of  those  who  are  embra- 
ced." And  In  Gundllng  v.  City  of  Chicago, 
176  111.  340,  52  N.  E.  44,  48  L.  R.  A.  230,  it 
was  held  that  the  city  council  of  Chicago 
might  pass  an  ordinance  regulating  the  sale 
of  cigarettes  under  the  exercise  of  Its  police 
power,  and  that  the  ordinance  was  not  void 
as  special  legislation  by  reason  of  the  fact 
that  It  did  not  require  a  license  to  sell  to- 
bacco in  all  Its  forms  In  said  city,  but  sub- 
jected only  tobacco  to  regulation  put  up  in 
the  form  of  cigarettes. 

It  is  also  urged  that  the  defendant  is  de- 
prived of  Its  property  In  the  bottles  which 
it  had  on  hand  at  the  time  the  ordinance 
went  Into  effect  on  October  1,  1907.  The  ex- 
ercise of  the  police  power  differs  from  the 
exercise  of  the  right  of  eminent  domain.  Un- 
der the  right  of  eminent  domain  property 
cannot  be  taken  or  damaged  without  compen- 
sation, but  under  the  police  power  It  may  be 
destroyed,  and  the  owner  left  remediless.  22 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  916.  In 
the  Booth  Case,  on  page  48  of  186  111.,  page 
799  of  67  N.  E.  (50  L.  R.  A.  762,  78  Am.  St. 
Rep.  229),  it  was  said:  "In  the  exercise  of 
this  power  the  General  Assembly  may,  by 
valid  enactments,  L  e.,  'due  process  of  law,'  ■ 
prohibit  all  things  hurtful  to  the  comfort, 
safety,  and  welfare  of  society,  even  though 
the  prohibition  Invade  the  right  of  llljerty  or 
property  of  an  Individual.  18  Am.  &  Eng. 
Ency.  of  Law,  739,  740 ;  Town  of  Lake  View 
V.  Rose  Hill  Cemetery  Co.,  70  111.  191,  22 
Am.  Rep.  71.  •  *  •  It  Is  not  without  the 
power  of  the  General  Assembly,  In  the  prop- 
er exercise  of  the  police  power,  by  an  enact- 
ment otherwise  valid,  to  declare  that  unlaw- 
ful which  was  theretofore  lawful,  even  if  the 
act  so  condemned  be  an  attribute  of  the  right 
of  liberty,  or  property  guaranteed  to  the 
citizen  by  the  constitutional  provisions  under 
consideration." 

It  Is  also  said  that  the  evidence  does  not 
show  that  the  defendant  knowingly  had  bot- 
tles in  its  possession  which  had  less  capacity 
than  the  amount  indicated  on  their  joutside. 
The  evidence  showed  the  defendant  had  bot- 
tles for  use  in  its  business  in  Its  possession 
which  held  less  than  the  markings  on  the 
outside  showed  they  would  hold.  This  proof 
was  sufficient  to  show  a  violation  of  the  ordi- 
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nance,  and  the  defendant  could  not  excuse 
itself  by  saying  that  It  had  neglected  to  In- 
form itself  of  the  size  of  the  bottles  which  It 
had  in  its  possession.  • 

The  defendant  has  urged  other  reasons 
(or  a  reversal,  but  we  think  them  without 
force. 

The  Judgment  of  the  municipal  court  of 
Chicago  will  be  affirmed.- 

Judgment  affirmed. 


(234  Ul.  302) 

PRENTICE  et  al.  y.  CRANE  et  al. 

(Supreme  Court  of  Illinois.     April  23,  1908. 
ReheariDK  Denied  June  5,  1908.) 

1.  CoNTBACTS— Rescission— Gbounds  —  Mis- 

BEPBESENTATION— NATUEK  OP  MlSBEPBESEN- 
TATION. 

A  misrepresentation  which  will  warrant  a 
court  of  equity  in  rescinding  a  contract  Auat  be 
a  statement  of  fact  made  to  Induce  the  other 
party  to  act.  It  must  be  untrue,  and  must  be 
known  or  believed  by  the  party  making  it  to  be 
untrue,  and  the  one  to  whom  it  was  made  must 
believe  in  and  rely  upon  the  truth  of  the  state- 
ment, which  must  be  material. 

(Ed.  Note.— For  cases  in  point,  see  Gent.  Dig, 
vol.  11,  Contracts,  8§  420-430,  11«0-1167.] 

2.  EVaud  —  Pbesttuptior   and  Bubder   or 
Pboop. 

Representations  which  result  in  obtaining 
the  execution  of  a  deed  will  be  presumed  to  be 
true  in  the  absence  of  evidence  to  the  contrary ; 
and,  since  the  party  asking  a  court  to  believe  a 
proposition  and  base  a  finding  thereon  in  his 
favor  has  the  burden  of  furnishing  the  evidence 
upon  which  such  finding  can  rest,  one  asserting 
fraud  must  establish  the  charge  by  a  prepon- 
derance of  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  §!  46,  47,  55-59.] 

3.  ElviDEROK— Negative  of  ak  Issuk— Effect 
— Deqbee  of  Pboof  Reqdibeo. 

That  an  issue  Is  negative  in  form  in  cases 
involving  charges  of  fraud  will  not  relieve  the 
party  making  such  charge  of  the  burden  of  in- 
troducing any  proof,  but  the  law  will  be  satis- 
fled  with  a  less  quantity  of  proof  especially 
where  the  facts  are  within  the  knowledge  of  the 
adverse  party,  and  evidence  rendering  the  ex- 
istence of  the  negative  probable  may  be  suffi- 
cient in  the  absence  of  proof  to  the  contrary. 

4.  Wills— Fbobath—Destboted   Wnx  —  Ju- 
BiSDiCTiON  OF  Probate  Coubt. 

The  jurisdiction  of  the  probate  court  to  es- 
tablish and  admit  to  probate,  lost,  destroyed,  or 
suppressed  wills  is  recognized  by  the  Supreme 
CJourt. 

5.  Deeds— Validitt  —  Misbepbesentatioh  — 

Evidence — Sufficiency. 

Evidence  held  to  sustain  the  burden  of 
proving  that  a  certain  deed  was  procured 
through  a  false  and  fraudulent  .representation 
as  to  the  existence  and  destruction  of  a  certain 
will. 

6.  Same  —  Bubokw   of  Pboof  —  Effect  of 
Amendment. 

In  an  action  involving  the  validity  of  a 
deed,  the  fact  that  the  case  was  tried  on  the  is- 
sue of  mental  incapacity  of  the  grantor,  and 
that  the  issue  of  fraudulent  representation  was 
raised  bjr  an  amendment  after  the  evidence  was 
taken,  did  not  excuse  defendant  from  proving 
the  truth  of  his  representations  when  the  pre- 
sumption of  their  verity  had  been  overcome  by 
plaintiffs. 

[EJd.  Note.— For  cases  In  nolnt,  see  Cent  Dig. 
roL  16,  Deeds,  »  687-593.] 


Appeal  from  Circuit  Ckiiirt,  Cook  County; 
G.  A.  Carpenter,  Judge. 

Action  by  Allen  T.  Pneptlce  and  another 
against  Richard  T.  Crane  and  others.'  From 
a  Judgment  for  defendants,  plaintiffs  appeaL 
Reversed  and  remanded. 

This  is  a  bill  for  partition  of  a  Talas.ble 
residence  property  situated  on  Michigan  ave- 
nue. In  the  city  of  Chicago,  occupied  by  tich- 
ard  T.'  Crane,  who  claims  to  be  the  owner 
thereof.  The  original  bill  was  filed  by  Alonzo 
T.  Prentice,  by  his  conservator,  Allen  T.  Pren- 
tice. Alonzo  T.  Prentice  died  after  the  suit 
was  commenced,  and  Allen  T.  Prentice  and 
Ijizzle  P.  Crane,  his  children  and  only  heirs  at 
law,  were  substituted  as  complainants.  It  la 
stipulated  that  the  value  of  the  property 
sought  to  be  partitioned  Is  $125,'000.  The  com- 
plainants claim  an  interest  in  said  real  estate 
estimated  to  be  worth  ?14,000.  On  December 
8,  "1904,  Alonzo  T.  Prentice  executed  a  quit- 
claim deed  to  Richard  T.  Crane,  conveying 
all  title  and  interest  he  held  to  the  property 
In  controversy.  The  right  of  complainants  to 
a  partition  depends  upon  the  question  wheth* 
er  this  deed  of  their  father  is  valid  or  invalid. 
If  the  deed  is  sustained,  complainants  have  no 
interest  in  the  property.  If  it  is  set  aside  as 
a  cloud  upon  their  title,  then  they  have  the 
Interest  which  belonged  to  their  father.  Com- 
plainants seek  to  have  this  deed  set  aside  on 
the  alleged  ground  that  their  father  was  not 
competent  to  execute  a  deed  and  because  its 
execution  was  procured  by  the  alleged  false 
and  fraudulent  representations  of  the  grantee. 
Upon  a  hearing  in  the  circuit  court  of  Owk 
county,  there  was  a  finding  against  complain- 
ants, and  a  decree  dismissing  their  bill  for 
want  of  equity,  from  which  this  appeal  la 
prosecuted. 

Richard  T.  Crane  bought  the  lot  in  contro- 
versy about  the  year  1889,  for  wlildb  he  paid 
$51,450.  By  his  direction  the  title  was  con- 
veyed to  his  wife,  Eliza  A.  P.  Crane.  There- 
after be  built  a  residence  upon  the  lot  at  a  cost 
of  over  $100,000,  which  he  occupied  with  bis 
family  until  the  death  of  his  wife,  which  oo- 
curred  in  September,  1902.  Alonzo  T.  Pren- 
tice was  a  brother  of  EHiza  A.  P.  Crane.  Crane 
had  been  married  before  he  married  his  wife 
Eliza.  His  first  wife,  by  whom  be  had  severe 
al  children,  was  also  a  sister  of  Alonzo  T. 
Prentice.  Eliza  A.  P.  Crane  left  no  children. 
She  left  Alonza  T.  and  Leon  Prentice^  her 
brothers,  Harriet  Jane  Fenn,  a  sister,  Richard 
T.  Crane,  her  husband,  and  Crane's  ctUdren 
by  his  first  marriage,  as  her  only  legal  btUra. 
So  far  as  the  evidence  In  this  record  shows, 
Eliza  A.  P.  Crane  died  intestate.  Alonzo  T. 
Prentice  resided  in  Kalamazoo,  Mich.  He  was 
about  80  years  old  at  the  time  of  his  dc-ath  in 
1907.  Early  In  1902  he  suffered  a  stroke  of 
paralysis,  and  In  the  following  year  he  had 
a  second  attack.  In  June,  1904,  he  was  re- 
moved to  a  hospital,  where  he  remained  until 
his  death.  Lizzie  P.  Crane  resided  at  Detroiti 
Mich.    On  December  7, 1904,  Richard  T.  (Trane 
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wrote  ber  the  following  letter:  "December  7, 
1901.  Dear  Llazle — I  haye  yonrs  of  6tb 
Inst,  and  In  reply  would  say  that  as  I  can- 
not vei^  well  get  away  from  here  so  as  to 
meet  yon  In  Kalamazoo,  I  am  sending  a  gen- 
tleman from  my  office — Mr.  Robert  Stiles — 
who  win  hand  yon  this  letter  and  whom  I 
have  Instructed  to  transact  the  business  about 
which  I  wished  to  see  you,  which  is  as  fol- 
lows :  When  I  bought  the  lot  on  which  my 
residence  stands  I  had  the  deed  made  to  Aunt 
Ide,  she  in  turn  making  a  will,  in  which  she 
willed  eveiything  to  me.  After  her  death, 
npon  consnltlng  a  lawyer  as  to  the  necessity 
of  filing  the  will,  he  said  there  was  no  occa- 
sion to  do  so  under  these  circumstances.  In 
the  meantime  I  had  forgotten  all  about  the 
lot  haTlng  been  ^deeded  to  her,  and  about  a 
week  ago,  upon  finding  the  will  among  some 
6f  my  papers  and  thinking  there  was  no  occa- 
sion to  keep  It,  I  destroyed  it.  Upon  going 
throu^  some  other  papers  a  few  days  later 
I  found  the  deed,  and  upon  examining  It  dis- 
covered the  fact  that,  as  before  stated,  the 
lot  was  deeded  to  her.  Now,  under  the  law, 
as  I  understand  it,  one-half  of  the  real  estate 
left  by  a  man's  deceased  wife  goes  to  him  and 
the  other  half  to  her  other  heirs.  Aunt  Ide's 
other  heirs,, of  course,  were  her  two  brothers, 
Tom  and  Leon,  and  her  sister,  Harriet  The 
destruction  of  this  will  being  simply  an  over- 
sl^t,  it  is  only. right  that  the  heirs  should 
glye  me  a  gnit-claim  deed  to  this  property, 
and  that  is  what  Mr.  Stiles  goes  to  see 
yon  about.  This  letter  you  may  show  to  your 
father,  and  I  wish  you  to  be  sure  he  un- 
derstands the  facts.  I  would  jnst  add  that 
the  money  (amounting  to  about  $40,000) 
which  I  distributed  among  Aunt  Ide's  rela- 
tives was  not. provided  for  in  the  will.  She 
simply  left  a  memorandum  in  which  she  ex- 
pressed a  wish  that  this  t>e  done,  and  out 
of  kindness  and  respect  to  the  family  I  did 
it,  there  being  no  legal  obligation  whatever 
npon  me  to  do  so.  Hoping  there  will  be  no 
delay  in  complying  with  my  wishes  in  this 
matter,  I  remain  yours  very  truly,  R.  T. 
Crane.    To  Mrs  Lizzie  P.  Orane." 

Robert  Stiles  went  to  Kalamazoo,  and  met 
api>e]lant  Lizzie  Crane  at  a  hotel.  He  there 
delivered  to  her  the  letter  above  set  out  Be- 
fore Stiles  left  for  Kalamazoo,  Crane  bad 
talked  with  him  in  regard  to  the  import- 
ance of  obtaining  a  deed  from  Alonzo  T. 
Prentice.  Upon  meeting  Lizzie  Crane,  Stiles 
explained  to  her  that  if  the  deed  was  not 
signed  by  her  father,  it  would  put  her  uncle 
to  the  trouble  of  proving  the  will  by  wit- 
nesses, and  he  explained  to  her  the  method 
of  establishing  such  wills  by  proceedings  in 
court  Atier  explaining  this  matter  to  her, 
Lizzie  Crane  promised  that  she  would  do  all 
she  could  to  get  her  father  to  sign  the  deed. 
They  went  together  to  the  hospital  to  pre- 
sent the  matter  to  Alonzo  X.  Prentice.  On 
the  way  to  the  hospital  Stiles  stopped  at  the 
office  of  a  notary  public  by  the  name  of 
Burke,    who  at  the   request,  of   Stiles   ac- 


companied them  to  the  hospitaL  Upon  arriv- 
ing at  the  hospital  Burke  remained  in  an 
anteroom,  while  Stiles  and  Lizzie  entered 
Prentice's  room.  Lizzie  Introduced  Stiles  to 
her  father,  and  said:  "Father,  this  Is  Mr. 
Stiles  that  Richard  wrote  yon  about"  Aft- 
er a  few  words  of  conversation,  Lizzie  pro- 
duced the  letter  to  her  from  Crane  and  read 
it  to  her  father.  After  the  letter  was  read 
Prentice  said:  "What  shall  I  do?"  This 
question  was  addressed  to  Lizzie,  to  which 
she  replied:  "I  would  rather  you  would 
say."  Thereupon  Prentice  said  he  would 
sign  the  deed.  Burke,  the  notary  was  then 
called  from  the  anteroom,  and  Prentice,  be- 
ing unable  to  write  his  name,  made  his 
mark,  and,  in  reply  to  Burke's  <)uestlon 
whether  he  acknowledged  the  deed  to  be 
his  free  and  volnntairy  act,  he  said  "Yes." 
Stiles  and  Lizzie  P.  Crane,  at  Burke's  re- 
quest signed  the  deed  as  witnesses.  It  is 
not  iH:etended  that  any  consideration  what- 
ever  was  paid  for  the  deed.  There  is  no 
proof  that  either  Lizzie  Crane  or  her  father 
had  any  knowledge  that  Eliza  A.  P.  Crane 
had  died  owning  the  property  in  controversy, 
and  neither  of  them  had  any  knowledge  of 
the  existence  of  the  all^:ed  will  referred  to 
in  the  letter  of  Crane. 

The  testimony  as  to  the  mental  capacity 
of  Prentice  is  conflicting.  Burke  and  Stiles 
testified  that  they  considered  him  competent 
to  comprehend  and  understand  the  transac' 
tion,  while  10  witnesses  who  were  acquaint- 
ed  with  Prentice  and  bad  had  opportunities 
for  becoming  acquainted  with  bis  mental 
condition  testified  that  in  their  opinion  he 
was  not  competent  to  transact  ordinary 
business.  There  Is  some  other  evidence  bear- 
ing upon  the  mental  capacity  of  Prentice,  but 
the  foregoing  outline  will  be  sufficient  for 
the  disposition  of  what  we  regard  as  the 
controlling  question  in  this  case.  Other  facta 
In  evidence  will  be  referred  to  and  their 
bearing  upon  the  Issues  pointed  out  in  the 
opinion  which  Is  to  follow. 

Kraus,  Alschuler  &  Holden  and  James  H. 
Barnard,  for  appellants.  Ashcraft  &  Ash- 
craft  (B.  M.  Ashcraft,  of  counsel),  for  appel- 
lees. 

VICKBRS,  J.  (after  stating  the  facts  as 
above).  If  it  be  conceded  that  the  evidence 
in  this  record  does  not  go  to  the  extent  of 
showing  the  absolute  incapacity  of  Prentice 
to  comprehend  the  nature  and  effect  of  ex- 
ecuting the  deed  in  question.  It  cannot  be 
denied  that  it  shows  such  debility  of  body  and 
feebleness  of  mind  as  to  render  him  an  easy 
victim  to  fraud  and  imposition.  The  amended 
bill  alleges  that,  in  order  to  induce  Prentice 
to  execute  the  deed,  it  was  wrongfully,  false- 
ly, and  fraudulently  represented  to  '  him, 
on  behalf  of  Crane,  that  Prentice's  sister 
(Mrs.  Crane)  had  left  a  will  devising  all  of  her 
property  to  Crane  and  that  such  will  had 
been  inadvertently  destroyed,  and  that  such 
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will  80  destroyed  could  be  establlsbed  by 
Crane  In  court,  but  would  cause  him  ccmsld- 
erable  trouble.  Tbe  bill  alleges  that  this 
representation  was  false  and  known  to  be 
false  by  Crane,  and  that  the  same  was  made 
with  the  fraudulent  purpose  of  Inducing 
Prentice  to  execute  a  deed  conveying  to 
Crane  property  yalued  at  $14,000,  the  true 
state  of  the  title  to  which  was  known  to 
Crane  and  not  known  to  Prentice.  These  al- 
legations are  all  denied  by  appellee  Oane's 
answer. 

As  we  understand  appellee  Crane's  position 
In  regard  to  the  charge  of  fraud  and  mis- 
representation, it  is  that  the  burden  of 
proof  Is  upon  appellants  to  establish,  by  a 
preponderance  of  the  evidence,  all  of  the 
essential  elements  of  the  charge,  one  of 
which  Is  the  falsity  of  the  representation, 
and  that  appellants  must  fall  in  this  action 
because  it  Is  asserted  that  there  Is  no  proof 
that  the  statements  In  Crane's  letter  concern- 
ing the  making  and  destruction  of  the  will 
of  Eliza  A.  P.  Crane  were  untrue.  A  misrep- 
resentation which  win  warrant  a  court  of 
equity  In  rescinding  a  contract  must  con- 
tain the  following  elements:  First,  Its 
form  must  be  a  statement  of  fact;  second, 
it  must  be  made  for  the  purpose  of  inducing 
tbe  other  party  to  act;  third.  It  must  be  un- 
true; fourth,  the  party  making  the  state- 
ment must  know  or  believe  it  to  be  untrue; 
fifth,  the  person  to  whom  it  is  made  must 
believe  In  and  rely  upoi^  the  truth  of  tbe 
statement;  sixth,  the  statement  must  be 
material.  Pomeroy's  Eq.  S  876.  Crane's 
letter  of  December  7th  purports  to  contain 
statements  of  fact  which  were  material  and 
well  calculated  to  have  a  controlling  Influence 
on  the  mind  of  Prentice  in  deciding  whether 
to  comply  with  the  request  to  make  the 
deed.  It  is  stated  In  the  letter  that,  "when 
I  bought  tbe  lot  on  which  my  residence 
stands,  I  had  the  deed  made  to  Aunt  Ide; 
she,  in  turn,  making  a  will  In  which  she 
willed  everything  to  me."  This  is,  in  form, 
a  statement  of  facts.  Crane  necessarily 
knew  whether  the  statements  were  true,  and 
Prentice  did  not.  There  is  no  evidence  fbat 
either  Prentice  or  bis  daughter  had  any  pre- 
vious knowl^ge  concerning  the  deed  or  the 
will.  The  form  ot  the  narrative  In  tbe  letter 
indicates  that  the  writer  assumed  that  the 
party  addressed  had  no  information  on  the 
subject  of  tbe  letter.  Tbe  above  statements 
In  tbe  letter  are  preceded  by  this  language: 
"I  am  sending  a  gentleman  from  my  office — 
Mr.  Robert  Stiles — who  will  hand  you  this 
letter  and  whom  I  have  instructed  to  trans- 
act the  business  about  which  I  wished  to 
see  you,  which  is  as  follows."  Crane  then 
proceeds  to  give  a  detailed  account  of  tbe 
whole  transaction  regarding  the  deed,  the 
will,  tbe  consultation  of  a  lawyer,  the  ad- 
vice of  the  lawyer  to  the  ^ect  that  there 
was  no  occasion  to  file  tbe  wlA  for  probate 
"under  these  circumstances,"  tbe  forgetfnl- 


ness  of  the  writer  about  the  deed  being  in 
bis  wife's  name,  the  destruction  of  tbe  will, 
and  finally  the  finding  of  tbe  deed.  Tbe 
whole  letter  Implies  that  tbe  writer  is  open- 
ing up  the  subject  to  one  who  knew  nothing 
whatever  about  It.  The  statement  that  Mrs. 
Crane  left  a  will  naming  her  husband  as  sole 
beneficiary,  made  to  this  paralytic  old  man, 
who  must  have  realized  that  he  would  soon 
follow  her  to  the  grave,  would  appeal  to 
talm  with  peculiar  force  to  execute  a  deed 
which  would  carry  out  the  wishes  of  his 
Bister.  Subsequent  events  show  that  the 
consequences  to  be  expected  followed.  The 
deed  was  signed,  and  tbe  business  which 
Crane  had  instructed  Stiles  to  transact  was 
finished.  If  tbe  representations  contained 
In  this  letter  were  false,  t^en  all  the  ele- 
ments of  a  fraudulent  representation  are  here 
and  this  deed  cannot  stand.  Were  these  rep- 
resentations false?  The  law  presumes  in 
favor  of  their  truth.  Without  any  evidMice 
the  finding  on  this  question  must  be  in  favor 
of  Crane. 

Where  a  party  asks  a  court  to  believe  a 
proposition  and  to  base  a  finding  thereon 
in  his  favor,  the  law  casts  tbe  burden  on 
blm  of  furnishing  the  evidence  upon  which 
such  finding  can  legally  rest  This  rule  ap- 
plies to  cases  involving  a  charge  of  fraud 
against  the  existence  of  which  the  law  raises 
a  presumption  in  favor  of  honesty  and  fair 
dealing.  Thus  the  burden  is  upon  the  party 
who  asserts  that  a  contract  or  deed  was  ob- 
tained by  fraudulent  representations,  or  that 
a  will  was  obtained  by  fraud  or  undue  in- 
fluence, or  that  property  has  been  conveyed 
in  fraud  of  creditors,  to  establish  the  charge 
by  a  preponderance  of  tbe  evidence.  Jones 
on  Evidence,  I  190;  Bowden  v.  Bowden,  76 
III.  143.  This  rule  is  not  rendered  Inap- 
plicable to  tbe  case  in  hand  by  reason  of  tbe 
fact  that  tbe  form  of  the  Issue  is  negative, 
or  because  the  facts  bearing  upon  the  ques- 
tion lie  peculiarly  within  the  knowledge  of 
Crane,  although,  as  we  shall  presently  see, 
these  circumstances  have  an  Important  bear- 
ing on  tbe  quantity  of  proof  required.  To 
prove  the  falsity  of  tbe  representation  that 
Mrs.  Crane  left  a  will  devising  her  property 
to  Crane  Involves  tbe  proof  of  a  n^atlve; 
that  is,  proof  that  Mrs.  Crane  left  no  such 
will. 

In  Anderson  v.  Irwin,  101  111.  411,  this 
court,  speaking  by  Mr.  Justice  Mulkey,  an- 
nounced one  of  tbe  foundation  principles  of 
the  law  in  tbe  following  words:  "The  law  is 
Intended  to  be  practical  In  its  application  to 
tbe  varied  transactions  and  circumstances 
which  go  to  make  up  the  affairs  of  life  and 
which  are  constantly  giving  rise  to  legal 
controversies  that  have  to  be  settled  In  courts 
of  justice.  Indeed,  most  of  the  rules  of  evi- 
dence have  been  established  with  direct  ref- 
erence to  this  principle.  Thus  it  is  a  famil- 
iar rule  that  no  evidence  will  be  received  of 
a  fact  which,  from  its  very  nature,  shows 
there  is  a  better  evidence  of  such  fact,  wlth- 
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oat  first  satisfactorily  accounting  for  the  ab- 
sence of  tlie  higher  order  of  evidence — or, 
more  briefly,  the  law  requires  in  proof  of  a 
fact  the  best  attainable  evidence^  The  coun- 
terpart of  this  rule  Is  the  law  is  always 
satisfied  where  the  fact  sought  to  be  es- 
tablished has  been  proven  by  the  best  evi- 
dence of  which,  In  Its  nature,  it  is  suscep- 
tible." To  require  appellants  to  prove  the 
Issue  here  Involved  beyond  a  reasonable 
doubt  or  by  evidence  sufficient  to  convince 
the  mind  would  be  Imposing  an  Impossible 
burden  upon  them.  Under  such  circum- 
stances, the  law  is  satisfied  with  a  less  quan- 
tity of  proof  than  would  be  demanded  under 
other  circumstances:  The  rule  of  the  com- 
mon law  as  laid  down  by  Greenleaf  and  ap- 
proved by  numerous  decisions  of  this  court  Is 
that,  where  the  subject-matter  of  a  negative 
averment  lies  peculiarly  within  the  knowl- 
edge of  the  other  party,  the  averment  is 
taken  as  true  unless  disproved  by  that  party. 
This  rule  Is  applied  to  both  civil  and  crlm- 
Inaf  prosecutions  for  a  penalty  for  doing 
an  act  which  the  statutes  do  not  permit  to 
be  done  by  any  persons  except  those  who  are 
duly  licensed  therefor,  as  for  selling  liquors, 
exercising  a  trade  or  profession  or  the  like. 
Here  the  party.  If  licensed,  can  Immediately 
show  It  without  the  least  inconvenience, 
whereas,  if  proof  of  the  negative  were  re- 
quired, the  inconvenience  would  be  very  great 
1  Greenleaf  on  Evidence,  |  79;  Harbaugh  v. 
City  of  Monmouth,  74  111.  387;  Weber  v. 
Christen,  121  111.  91,  11  N.  E.  893,  2  Am.  St 
Rep.  68.  The  case  at  bar  does  not  fall  within 
the  above  rule;  and  It  is  only  referred  to 
to  show  the  effect  In  the  <»8es  to  which  it 
applies,  the  negative  form  of  the  issue  may 
have  where  the  facts  to  prove  or  disprove 
the  same  are  peculiarly  within  the  knowl- 
edge of  the  opposite  party.  The  effect  of  a 
negative  form  of  issue  In  cases  Involving 
4^arges  of  fraud  Is  not  to  relieve  the  party 
making  such  charge  of  the  burden  of  intro- 
ducing any  proof,  but  the  law  will  be  satis- 
fied with  a  less  quantity  of  proof;  and  this 
is  particularly  so  where  there  Is  the  concur- 
ring olrcumstance  of  the  facts  being  within 
the  knowledge  of  the  adversary  party.  Evi- 
dence which  renders  the  existence  of  the 
negative  probable  may  be  sufficient^  In  the 
absence  of  proof  to  the  contrary.  Jones  on 
Evidence,  i  178.  In  City  of  Beardstown  v. 
City  of  Virginia,  76  111.  34,  in  discussiug  the 
quantity  of  proof  required  where  the  issue  Is 
negative,  this  court  on  page  44,  said:  "Full 
and  conclusive  proof,  however,  where  a  party 
has  the  burden  of  proving  a  negative,  is  not 
required,  but  even  vague  proof,  or  such  as 
renders  the  existence  of  the  negative  prob- 
able, is  In  some  cases  sufficient  to  change 
the  burden  to  the  other  party.  People  v. 
Pease,  27  N.  Y.  45,  84  Am.  Dec.  242;  Com- 
monwealth V.  Bradford,  9  Mete.  (Mass.)  268; 
1  Greenleaf  on  Evidence,  f  80."  This  rule  is 
again  approved  by  this  court  In  Yli^us  v. 
O'Bannon,   118   111.   334^   8  N.   £.   778.     In 


Behrensm^er  ▼.  Kreitz,  135  in.  691,  26  N. 
E.  704,  this  court,  speaking  in  reference  to 
the  presumption  that  an  allen-bom  citizen 
has  been  naturalized  from  the  fact  that  he 
has  voted,  on  page  627,  said :  "But  that  since 
the  presumption  of  the  law  Involves  the  ne- 
cessity of  proving  a  negative,  the  difficulty  of 
so  doing  requires  that  slight  proof  ought  to 
be  sufficient  to  shift  the  burden."  To  the  , 
same  effect  are  Dorsey  v.  Brlgham,  177  111. 
250,  52  N.  E.  303,  42  L.  It  A.  809,  69  Am.  St 
Rep.  228,  and  Rexroth  v.  Schein,  206  111. 
80,  68  N.  E.  240. 

By  reference  to  the  evidence  in  this  record 
we  find  that  on  December  9,  1905 — several 
mouths  after  this  suit  was  Instituted — ap- 
pellee Crane  purchased  from  Leon  H.  Pren- 
tice his  interest  In  the  property  in  question, 
for  which  he  paid  him  |13,999.60.  The  inter- 
est obtained  under  this  deed  is  the  same  in 
quantity  as  that  which  is  claimed  by  appel- 
lants. The  payment  of  this  large  sum  of 
money  for  a  quitclaim  deed  is  inconsistent 
with  the  truth  of  the  statement'  in  the  letter 
that  Crane's  wife  had  willed  everything  to 
him.  It  cannot  be  said  that  he  paid  Leon 
$14,000  merely  to  avoid  a  lawsuit  with  bis 
wife's  relatives.  .  As  already  suggested,  this 
suit  was  then  pending,  and  the  deed  from  Leon 
Prentice  had  no  effect  upon  it  Leon  Prentice 
was  a  party  to  this  suit,  and  might  have  been 
made  a  party  to  a  cross-bill  which  might  have 
been  filed  by  Crane  for  the  purpose  of  estab- 
lishing his  title  under  a  lost  will.  If  Crane 
voluntarily  destroyed  the  will,  as  he  claims  in 
bis  letter,  this  act  would  render  the  establish- 
ment of  the  will  difficult  but  not  Impossible 
under  the  law.  In  S  Redfleld  on  Wills, 
in  a  note  found  on  page  17,  it  Is  said: 
"Where  a  person  who  asks  for  the  probate 
has  himself  destroyed  the  instmment  after 
the  death  of  the  testator,  although  a  copy  is 
produced, '  the  court  will  require  the  most 
satisfactory  evidence  of  all  the  facts  neces- 
sary to  be  established" — citing  Moore  v.  White- 
house,  11  L.  B.  (N.  S.)  45a  The  Jurisdic- 
tion of  a  probate  court  to  establish  and  admit 
to  probate  lost  destroyed,  or-  suppressed  wills 
Is  recognized  by  this  court  Beatty  v.  Clegg, 
214  111.  34,  73  N.  E.  383.  Crane's  failure  to 
offer  proof  to  show  the  existence  of  a  will  af- 
fords a  basis  for  the  Inference  that  no  will 
ever  existed.  He  claims  in  his  letter  that  he 
destroyed  the  will.  If  this  be  true,  he  must 
have  seen  the  will,  and  examined  it  sufficient- 
ly at  least  to  determine  that  it  was  a  will.  In 
addition  to  this,  it  Is  not  unreasonable  to  sup- 
pose that  If  his  wife  made  a  will,  be  was 
cognizant  of  the  fact  at  the  time.  This  in- 
ference is  strengthened  by  the  fact  that  be 
suggests  the  name  of  a  lawyer,  now  dead, 
who  is  supposed  to  have  written  the  alleged 
will.  If  a  win  was  executed  as  claimed,  it 
must  have  been  witnessed ;  otherwise  it  would 
not  be  a  will.  Crane  must  have  known  wh« 
these  witnesses  were.  He  failed  to  call  them, 
or  suggest  their  names,  so  that  appellants 
might  call  them.    There  la  not  a  acintUla  of 
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erldence  In  this  entire  record  that  has  tbe 
sllgbtest  tendency  to  prove  that  any  will  ever. 
In  fact,  existed.  Crane  represents  In  his  letter 
that  be  bad  volantarily  donated  and  distribut- 
ed $40,000  to  the  relatives  of  bis  wife,  but  there 
18  no  proof  in  tbe  record  of  such  payments. 
Whether  be  made  such  payments  or  not  is  not 
of  controlling  importance,  but  it  is  strange 
that  a  matter  of  this  character,  which.  If  true, 
Mras  evidently  easy  to  show,  should  be  left  to 
rest  on  tbe  bare  assertion  of  Crane  In  this 
letter.  He  offered  to  testify  that  the  state- 
ments In  this  letter  were  true.  Upon  objec- 
tion being  made,  the  court  held  that  he  was 
Incompetent,  and  this  ruling  Is  conceded  to 
be  correct  by  his  counsel.  This  offer  does 
not  In  our  opinion,  relieve  Crane  from  tbe  in- 
ferences to  be  drawn  from  his  failure  to  pre- 
sent other  evidence  In  support  of  the  truth  of 
his  representations  after  the  evidence  Offered 
was  sufficient  to  overcome  tbe  presumption  of 
law  that  they  were  true  and  raised  a  reason- 
able probability  that  they  were  false. 

Appellee  Crane  suggests  that  tbe  case  was 
tried  on  the  Issue  of  tbe  mental  capacity  of 
Prentice,  and  that  the  Issue  of  fraudulent 
representations  was  not  made  until  the  evi- 
dence was  taken.  Tills  is  true,  but  we  fall 
to  see  how  this  circumstance  can  avail  as  an 
excuse  for  not  offering  evidence.  If  be  could 
do  so.  to  support  the  truth  of  bis  statements 
in  regard  to  the  will.  Appellants  certainly 
had  the  right,  under  the  statute,  to  amend 
their  bill  and  Introduce  allegations  to  meet 
tbe  conditions  of  the  proof  after  the  evidence 
was  heard.  If  Crane  had  other  evidence 
which  he  desired  to  offer  after  the  amend- 
ment, he  should  have  applied  to  the  court 
for  time  in  which  to  procure  and  present 
the  same,  but  no  application  for  this  purpose 
was  made.  Had  he  made  a  sufficient  showing 
the  court  would  doubtless  have  given  him  rea- 
sonable time  to  offer  any  evidence  he  might  be 
able  to  present,  but  he  did  not  ask  for  time  or 
even  suggest  that  he  could  produce  other  evi- 
dence if  time  was  allowed,  but  rested  bis 
case  upon  tbe  evidence  then  In  the  record. 
Under  these  circumstances,  we  think  bis 
situation  is  not  any  different  from  what  It 
would  have  been  had  tbe  charge  of  fraudu- 
lent representations  been  in  the  original  bill. 

We  have  not  discussed  the  evidence  in  its 
direct  bearing  upon  the  Issue  as  to  the  men- 
tal capacity  of  Prentice  at  tbe  time  the  deed 
was  executed,  and  refrain  from  expressing 
any  conclusion  thereon.  After  a  careful  con- 
sideration of  this  case,  we  have  reached  the 
conclusion  that  under  the  evidence  the  charge 
in  the  bill  that  the  execution  of  tbe  quitclaim 
deed  was  procured  through  false  and  fraudu- 
lent representation  is  sustained. 

The  decree  dismissing  the  bill  Is  reversed, 
and  the  cause  remanded  tor  further  proceed- 
ings not  inconsistent  with  the  views  herein 
expressed. 

Reversed  and  remanded. 


osu  in.  ni) 
DAWSON  SOAP  CO.  r.  CITT  OP  CmCAGO. 

(Supreme  Court  of  Illinois.    April  23,  190S. 
Rehearing  Denied  June  4,  1908.) 

1.  Statutes— Gbnebal  and  Special  Laws. 

A  statute  is  not  necessarily  objectionable 
as  a  special  law  because  it  does  dot  operate 
equally  on  every  individual  or  municipal  corpo- 
ration in  the  state,  it  being  sufficient  if  it  op- 
erates alike  on  ail  persons  or  municipal  corpora- 
tions, in  the  state  similarly  situated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  DI|C 
vol.  44,  Statutes,  H  72.  70.] 

2.  Sajib— Clabsificatiok— MDniciPAi.rni». 

A  classification  of  tbe  mnnicipalities  of  the 
state,  such  as  counties,  cities,  villages,  and 
towns,  may  be  made  tbe  basis  for  legislation, 
based  on  a  rational  difference  of  situation  or 
condition  found  in  the  municipalities  placed  in 
tbe  different  classes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  44,  Statutes.  (  lOL] 

8.  Same— Riot  Act. 

Kurd's  Rev.  St.  1905.  c.  88.  8  28«a,  making 
cities  and  counties  liable  to  the  owners  for  three- 
fourths  of  the  damages  sustained  to  property 
having  a  fixed  location  therein  by  rioters,  is  not 
UDConstitutional  as  a  special  act,  because  it  gives 
a  remedy  only  against  a  county  or  city  in 
which  the  property  is  destroyed  or  injured,  and 
not  against  a  village  or  town;  there  being  ra- 
tional basis  for  classification  as  between  cities 
and  counties  and  towns  and  villages. 

Appeal  from  Circuit  Court,  Cook  Coun- 
ty;   S.  C.  Stough,  Judge. 

Action  by  tbe  Dawson  Soap  Company 
against  the  city  of  Clilcago.  Judgment  for 
plaintiff,   and  defendant  appeals.     Affirmed. 

Rehearing  denied  June  4,  1908;  SCOTT 
and  FARMER.  JJ.,  dissenting. 

Robert  N.  Holt  and  George  W.  Miller  (Ed- 
ward  J.  Brnndage,  Corp.  Counsel,  of  coun- 
sel), for  appellant  Joshua  H.  Lewis,  tor 
appellee. 

HAND,  C.  X  This  was  an  action  on  the 
case  commenced  by  the  appellee  against  the 
appellant  In  tbe  circuit  court  of  Cook  county 
to  recover  three-fourths  of  the  value  of  cer- 
tain personal  property,  of  which  tbe  appellee 
was  tbe  owner,  destroyed  in  consequence  of 
a  mob  or  riot  In  the  city  of  Chicago  on  March 
15,  1903.  A  jury  was  waived,  and  the  case 
was  tried  before  the  court,  and  resulted  In  a 
finding  and  judgment  In  favor  of  the  plain- 
tiff for.  $500,  and  the  case  has  been  brouglit 
to  this  court  by  appeal. 

The  cause  of  action  Is  based  upon  the  stat- 
ute entitled  "An  act  to  Indemnify  the  owners 
of  property  for  damages  occasioned  by  mot>a 
and  riots,"  approved  June  15,  1887,  in  force 
July  1,  1887  (Kurd's  Rev.  St  1905,  p.  721.  c 
38,  !  256a),  tbe  first  section  of  which  reads 
as  follows:  "That  whenever  any  building 
or  other  real  or  personal  property,  except 
property  in  transit  ahall  be  destroyed  or  In- 
jured In  consequence  of  any  mob  or  riot  com- 
posed of  twelve  or  wore  persons,  the  city,  or 
If  not  in  a  city  then  the  county  In  which  such 
property  was  destroyed,  shall  be  liable  to 
an  action  by  or  in  behalf  of  tlte  party  whose 
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property  was  ttaos  destroyed  or  Injured,  for 
three-fourtbs  of  the  damages  enstalned  by 
reason  thereof."  Tbe  facts  are  admitted, 
and  If  the  act  Is  constitutional  tbe  appel- 
lant concedes  the  appellee  Is  entitled  to  have 
the  Judgment  of  the  circuit  court  affirmed  by 
this  court.  The  circuit  court  refused  to  hold 
certain  propositions  submitted  upon  behalf 
of  the  appellant  as  tbe  law,  which  challeng- 
ed the  constitutionality  of  said  act  on  the 
ground  that  It  was  In  conflict  with  the  first 
section  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States  and  with 
section  22  of  article  4  of  the  Constitution 
of  this  state.  The  constitutionality  of  said 
act  was  before  this  court  in  tbe  case  of  City 
of  Chicago  y.  Manhattan  Cement  Co.,  178  111. 
872,  53  N.  B.  68,  46  L.  R.  A.  848,  69  Am.  St 
Rep.  821,  and  in  that  case  the  court  held  tbe 
act  to  be  constitutional.  Its  constitutionali- 
ty was  there  assailed  on  the  ground  that  the 
L^slature  was  powerless  to  pass  an  act 
permitting  a  recovery  against  a  county  or 
city  by  a  private  person  or  corporation  for 
an  injury  done  to  property  In  consequence  of 
a  mob  or  riot,  and  that  a  judgment  recover- 
ed under  said  act  was  a  debt  In  a  constitu- 
tional sense,  and  that  in  case  a  city  was  al- 
ready Indebted  beyond  or  up  to  the  consti- 
tutional limit  the  act,  in  so  far  as  it  permit- 
ted a  judgment  to  be  rendered  against  said 
city  for  damages  under  the  provisions  of 
said  act,  was  unconstitutional  and  void. 
The  court  held  against  tbe  city  upon  both 
'  propositions,  and  sustained  tbe  act  In  so  far 
as  it  was  then  claimed  it  was  unconstitu- 
tional. 

Tbe  contention  now  made  by  the  city  Is 
that  tbe  act  is  unconstitutional  by  reason  of 
the  fact  that  it  gives  a  remedy  oa\y  against 
a  county  or  city  in  which  property  is  de- 
stroyed or  injured  in  consequence  of  a. mob 
or  riot,  and  not  against  a  village  or  town 
in  which  property  is  so  destroyed  or  injur- 
ed, and  that  by  reason  of  a  remedy  only  be- 
ing given  against  a  county  or  city  it  Is  urged 
the  act  is  special  legislation,  and  in  conflict 
with  tbe  Constitution  of  tbe  United  States 
and  of  -this  state.  It  does  not  follow  that 
a  law  is  not  a  general  law  because  it  does 
not  operate  equally  upon  every  individual 
or  municipal  corporation  in  the  state,  but  a 
law  is  a  general  one  which  operates  alike 
upon  all  persons  or  municipal  corporations 
In  tbe  state  similarly  situated.  In  People 
V.  Wright,  70  111.  388,  quoting  from  Mc- 
Aunicb  V.  M.  &  M.  Railroad  Co.,  20  Iowa, 
'838,  it  was.  said :  "Laws  are  general  and  uni- 
form, not  because  they  operate  upon  every 
person  In  the  state,  for  they  do  not,  but  be- 
cause every  person  who  is  brought  within 
tbe  relations  and  circumstances  provided  for 
Is  affected  by  the  laws.  They  are  general 
and  uniform  in  their  operation  upon  all  per- 
sona in  the  like  situation,  and  the  fact  of 
their  being  general  and  uniform  is  not  affect- 
ed by  the  number  of  those  within  the  scope 
of  their  operation."    And  in  Potwln  t.  John- 


son, 108  IlL  TO,  It  was  held  that  the  act  la 
relation  to  dttes  and  villages  was  a  general 
law,  and  not  a  local  and  special  law,  although 
there  might  t>e  municipalities  in  tbe  state 
to  which  it  was  not  applicable,  such  as  those 
In  existence  imder  special  charters  at  the 
time  of  the  adoption  of  the  Constitution 
which  bad  not  since  sought  to  have  their 
charters  changed  or  amended.  On  page  80 
the  court  said:  "After  full  consideration 
and  reconsideration  we  are  as  firmly  com- 
mitted to  tbe  doctrine  as  we  can  be  to 
any  doctrine  that  tbe  act  in  relation  to 
cities  and  villages  is  a  general  law,  and 
not  local  or  special,  although  there  may  be 
municipal  corporations  to  which  it  is  not  ap- 
plicable, namely,  municipal  corporations  in 
existence  under  E^tedal  charters  at  tbe  time 
of  the  adoption  of  the  Constitution  which 
have  not  since  sought  to  have  their  charters 
changed  or  amended.  It  is  general  and  of 
uniform  application  to  all  dtles,  towns,  and 
villages  thereafter  becoming  incorporated,  or 
thereafter  having  their  charters  changed  or 
amended,  to  the  extent  of  such  change  or 
amendement,  and  thus  fully  conforms  to  the 
definition  of  a  general  law."  In  Reynolds 
▼.  Town  of  Foster,  89  111.  267,  and  in  People 
y.  Board  of  Supervisors,  228  111.  187,  79  N. 
E.  123,  it  was  held  that  a  law  which  applied 
only  to  counties  under  township  organiza- 
tion was  not  a  local  or  special  law  within 
the  meaning  of  the  constitutional  provision 
which  Inhibits  q)eclal  legislation,  as  such 
statute  applied  to  and  was  operative  In  all 
counties  in  the  state  under  township  organi- 
zation. And  in  People  v.  Hazelwood,  116  111. 
319,  on  page  329.  6  N.  B.  480,  on  page  486, 
It  was  said:  "We  have  held  that  laws  are 
general  and  uniform,  and  hence  not  obnox- 
ious to  tbe  objection  that  they  are  local  or 
special,  when  they  are  general  and  uniform 
in  their  operation  upon  all  In  like  situation." 
See,  also,  Douglas  v.  People,  226  111.  536, 
80  N.  E.  341,  8  L.  R.  A.  (N.  S.)  1116,  116 
Am.  St  Rep.  162. 

It  is,  however,  urged  that  there  Is  no  sub- 
stantial dlfTerence  between  a  county,  a  clt^, 
a  Tillage,  or  a  town,  and  that  the  statute. 
In  fixing  a  liability  for  the  destruction  or  In- 
jury of  property  in  consequence  of  the  ac- 
tion of  a  mob  or  riot  upon  the  counties  or 
cities  of  tbe  state,  and,  relieving  from  such 
liability  the  villages  and  towns  of  tbe  state, 
is  an  arbitrary  dnsslflcatlon  of  the  munici- 
pal corporations  of  tbe  state  for  the  purpose 
of  imposing  such  liability,  and  that  such 
classification  as  a  basis  of  legislation  makes 
the  act  unconstitutional  and  void.  Tbe  gen- 
eral rule  Is  that  a  classification  of  the  mu- 
nicipalities of  tbe  state,  such  as  counties, 
cities,  villages,  and  towns,  may  be  made  a 
basis  for  legislation,  if  such  classification  Is 
based  vpnn  a  rational  difference  of  situation 
or  condition  found  In  the  municipalities  plac- 
ed In  tbe  different  classes.  People  v.  Knopf, 
183  111.  410,  56  N.  B.  155;  li'Hote  v.  Village 
of  Milford,  212  UL  418,  72  N.  E.  399,  103 
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Am.  St.  Rep.  234 ;  Douglaa  v.  People,  supra ; 
Potwln  V.  Johnson,  supra ;  Bejrnolds  v.  Town 
of  Foster,  supra ;  People  v.  Board  of  Super- 
visors, supra.  The  statutes  of  this  state 
bare  provided  for  the  organization  of  conn- 
ties,  cities,  villages,  and  towns,  and  we  are  of 
the  opinion  that  there  is  such  a  rational  dif- 
ference between  a  county  and  a  city,  village 
or  town,  that,  had  the  liability  fixed  by  the 
statute  been  placed  alone  upon  the  several 
counties  of  the  state,  and  the  dtles,  villages, 
and  towns  of  the  state  been  relieved  from 
such  liability,  there  could  have  been  no  rea- 
sonable contention  made  but  that  the  classi- 
fication, as  a  basis  of  legislation,  would  have 
been  a  valid  one.  We  are  also  of  the  opin- 
ion that  there  is  such  a  difference  between 
a  city,  a  village,  and  a  town  as  to  form  a 
rational  basis  as  a  classification  upon  which 
to  base  legislation.  The  several  acts  under 
which  the  cities,  villages,  and  towns  of  the 
state  are  brought  Into  existence  have  never 
been  thought  to  be  obnoxious  to  the  Consti- 
tution on  the  ground  that  there  was  no  ra- 
tional difllerence  of  situation  or  condition 
between  a  city,  village,  or  town.  As  we  have 
seen,  this  court  has  heretofore  held  that 
there  Is  such  a  -rational  dlfCerence  between 
the  counties  of  the  state  which  are  organized 
under  township  organization  and  those  which 
are  not,  and  between  the  cities  of  the  state 
which  are  organized  under  special  chartera 
and  those  which  are  organized  nnder  the 
general  law,  as  to  form  a  basis  for  valid 
legislation.  If  the  difference  between  the 
counties  of  the  state  organized  under  town- 
ship organization  and  those  which  are  not, 
and  the  cities  of  the  state  which  are  organ- 
ized under  special  charters  and  those  which 
are  not,  is  sufficient  upon  which  to  base  a 
classification  for  legislation,  clearly  we  think 
the  difference  between  a  city  and  a  village 
or  town  is  sufildent  to  form  such  basis.  We 
think,  therefore,  the  act  in  question  does  not 
confilct  with  the  Constitution  of  the  United 
States  or  of  the  Constitution  of  this  state 
for  either  of  the  two  reasons  suggested  by 
the  appellant,  and  that  the  same  is  not  spe- 
cial or  local  legislation,  and  for  that  reason 
unconstitutional  and  void. 

In  State  v.  Hudson,  44  Ohio  St  137,  5 
K  E.  225,  it  was  held  a  statute  providing 
for  a  police  force  in  "dtles  of  the  first  grade 
of  the  first  dass"  applied  to  all  cities  in  that 
grade  and  class  in  the  state,  and  is  a  law  of 
a  general  nature,  having  a  uniform  opera- 
tion throughout  the  state,  and  is  constitu- 
tional. And  in  State  v.  Berlin,  21  S.  C.  295, 
63  Am.  Rep.  677,  it  was  held  a  statute  pro- 
hibiting the  sale  of  intoxicating  liquors  out- 
side of  incorporated  cities,  towns,  and  vil- 
lages, but  permitting  it  In  those  localities, 
was  not  unconstitutional.  The  author  of 
the  opinion  in  the  last  case,  In  quoting  from 
Judge  Cooley  In  his  work  on  Constitutional 
Limitations  (2d  Ed.  p.  390),  says:  "The 
whole  matter  is  well  summed  up  in  a  note 
•    ••    to  the  following  words:   "To  make 


a  statute  a  public  law  of  general  obligation 
it  is  not  necessary  that  It  should.be  equally 
applicable  to  all  parts  of  the  state.  All  that 
is  required  is  that  It  shall  apply  equally  to 
all  persons  withto  the  territorial  limits  de- 
scribed In  the  act' "  And  in  Missouri  v. 
Lewis,  101  U.  S.  22,  25  L.  Ed.  989,  Mr.  Jus- 
tice Bradley,  in  discussing  the  fourteenth 
amendment,  said:  "Each  state  has  the  right 
to  make  political  subdivisions  of  its  terri- 
tory for  municipal  purposes,  and  to  regulate 
their  local  government  •  *  *  Conven- 
ience, If  not  necessity,  often  requires  tills  to 
be  done,  and  it  would  seriously  interfere 
with  the  power  of  a  state  to  regulate  Its 
Internal  affairs  to  deny  t<;>  it  this  right. 
•  •  •  If  every  person  residing  or  being 
in  either  portion  of  the  state  should  be  ac- 
corded the  equal  protection  of  the  laws  pre- 
vailing there,  he  could  not  Justly  complato 
of  a  violation  of  the  clause  referred  to,  for, 
as  before  said,  it  has  respect  to  persons  and 
classes  of  persons.  It  means  that  no  per- 
son or  class  of  persons  shall  be  denied  tlie 
same  protection  of  the  laws  which  is  enjoy- 
ed by  other  persons  or  other  classes  in  the 
same  place  and  under  like  circumstances." 
In  City  of  Chicago  v.  Manhattan  Cement  Co., 
178  111.,  on  page  377,  53  N.  E.,  on  page  89 
(46  L.  R.  A.  848,  69  Am.  St  Rep.  321),  it  was 
said:  "Statutes  similar  to  oars  have  been 
in  force  in  England  as  well  as  In  several  of 
tlie  states  in  this  country  for  many  years, 
and  have  uniformly  been  upheld  by  the 
courts.  The  constitutional  right  of  Legisla- 
tures to  enact  such  laws  nnder  our  form  of 
government  has  been  frequently  challenged 
in  courts  of  last  resort,  and  our  attention  is 
called  to  no  case  denying  ttiat  authority." 

We  have  glvoi  the  question  discussed  In 
the  briefs  filed  in  this  case  careful  considera- 
tion, and  are  of  the  opinion  the  act  In  ques- 
tion, in  the  particular  pointed  out  la  con- 
stitutional. 

The  Judgment  of  the  circuit  court  will  be 
affirmed. 

Judgment  affirmed. 


(2ft  111.  321) 
CITY  OF  CHICAGO  v.  HULBERT. 

(Sapreme  Court  of  Illinois.     April  23,  1908. 
Rehearing  Denied  June  5,  1908.) 

1.  MUNIOIPAI.     COBPOBATIONS  —  PBOOEEDZROS 

OF  (30UKCII/— Ordinances— Enactment. 
Where  an  ordinance  recommended  by  the 
board  of  improvements  is  passed  by  the  council, 
the  act  Is  that  of  the  council,  and  not  of  the 
board. 

2.  Same— Public  Iupbovehentb — Oboinanok 
— Validity. 

An  ordinance  providing  for  paving  a  street 
is  not  void  because  it  establishes  for  the  first 
time,  or  changes,  the  grade  of  a  street  or  the 
width  of  a  roadway 

3.  Rau-boads  —  CoNsTBuonoH  •—  Cbobbino 
Highways— Paving. 

A  track  elevation  ordinance,  requiring  a 
railroad  company,  in  constructing  a  subway,  to 
pave  the  roadway  in  the  subway  in  accordance 
with  certain  specifications  and  requirements,  and 
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that  the  approaches  ahoald'be  restored  as  near 
as  possible  to  their  condition  before  excavation, 
does  not  require  the  approaches  to  be  paved. 

4.  Same. 

Where  a  track  elevation  ordinance  directed 
tliat  the  elevation  of  the  floor  of  a  subway 
should  not  be  less  than  21.96  feet  above  city 
datum,  and  that  there  should  be  12  feet  clear 
head-room,  a  paving  ordinance  fixing  the  eleva- 
tion of  the  floor  at  23.8  feet  above  datum  is  not 
inconsistent  therewith. 

5.  Sake. 

A  pavinc  ordinance,  providing  for  a  uni- 
form decline  in  the  approaches  of  a  subway  at 
a  fixed  grade,  is  not  in  conflict  with  the  track 
elevation  ordinance,  requiring  a  vertical  curve, 
since  it  is  merely  changing  the  grade. 

6.  Municipal   Cobfobations — Impbovements 
— Annulmknt  of  Obdinakce. 

The  necessity  for  paving  streets  and  the 
kind  of  pavement  to  be  used  are  questions  com- 
mitted by  law  to  the  city  council,  and  an  ordi- 
nance passed  by  it  for  a  city  improvement  will 
only  be  declared  void  for  unreasonableness  when 
clearly  shown  by  the  evidence  to  be  arbitrary, 
unjust,  and  oppressive. 

Appeal  from  Gook  County  Court;  W.  L. 
Pond,  Judge. 

Action  by  the  city  of  Chicago  against 
Thomas  H.  Hulbert  From  a  Judgment  of 
the  county  court  confirming  an  asseesment 
for  a  street  Improvement,  defendant  appeals, 
jifflrmed. 

George  W.  Wilbur,  for  appellant  George 
A.  Mason  and  Frank  Johnston,  Jr.  (Edward 
J.  Brundage,  Corp^  Counsel,  of  counsel),  for 
appellee. 

DUNN,  3.  This  is  an  appeal  from  a  Judg- 
ment of  the  county  court  of  Cook  county  con- 
firming an  assessment  for  the  paving  of  For- 
ty-First avenue,  in  the  city  of  Chicago,  from 
North  avenue  to  Armltage  avenue.  It  is 
claimed  that  the  ordinance  for  the  making  of 
tlie  Improvements  is  void  because  it  attempts 
to  establish  the  width  of  the  roadway  and  the 
grades  of  the  streets,  because  such  grades 
are  In  conflict  with  those  established  by  a 
previous  ordinance,  and  because  the  ordi- 
nance conflicts  with  a  track  elevation  ordi- 
nance and  requires  the  paving  of  a  portion 
of  the  street  required  by  such  track  elevation 
ordinance  to  be  paved  by  a  railroad  company. 

An  ordinance  providing  for  a  local  im- 
provement, when  prepared  by  the  board  of 
local  Improvements  and  submitted  to  the 
city  council,  must  prescribe  the  nature,  char- 
acter, locality,  and  description  of  such  im- 
provements. To  such  description  of  a  street 
paving  improvement  a  statement  of  the  width 
and  grade  of  the  street  is  necessary.  If  no 
width  and  grade  have  been  established,  or 
if  those  established  are  to  be  changed,  the 
board  of  local  Improvements  must  specify  in 
the  ordinance  recommended  for  passage  the 
width  and  grade  recommended.  The  ordi- 
nance so  recommended  the  city  council  is  not 
bound  to  pass,  but  may  do  so  or  not,  at  Its 
discretion.  If  it  does  pass  it,  the  act  is  that 
of  the  council,  and  not  of  the  board  of  local 
Improvements.  Givlns  v.  City  of  Chicago, 
188  III.  348,  58  N.  E.  912.    There  is  no  legal 


objection  to  a  street  paving  ordinance  estab- 
lishing for  the  first  time  or  changing  the 
grade  of  a  street  or  width  of  the  roadway. 

The  track  elevation  ordinance  did  not  re- 
quire of  the  railroad  company  the  paving  of 
the  approaches  to  the  subway.  The  street 
was  not  pavnd,  but  was  an  ordinary  dirt 
road  In  Its  natural  condition.  That  ordinance, 
so  far  as  the  construction  of  the  subway  and 
approaches  thereto  was  concerned,  required 
them  to  conform  to  certain  structural  re- 
quirements, which  were  that  the  roadways 
in  subways,  throughout  their  length  and 
width,  should  be  paved  with  vitrified  brick 
upon  a  concrete  foundation,  with  limestone 
curb,  in  accordance  with  the  specifications 
of  the  ordinance  and  the  requirements  of  the 
department  of  public  works,  and  that  the 
approaches  should  be  in  all  respects  restored, 
as  near  as  might  be,  to  their  condition  be- 
fore being  excavated.  It  is  manifest  that  it 
was  not  the  Intention  to  require  the  paving 
of  the  approaches. 

It  is  insisted  by  appellant  that  there  is 
a  conflict  between  the  grade  of  the  floor  of 
the  subway  fixed  by  the  ordinance  and  that 
fixed  by  the  track  elevation  ordinance.  The 
track  elevation  ordinance  did  not  fix  deflnite- 
ly  the  elevation  of  the  floor  of  the  subway, 
but  directed  that  it  should  be  not  less  than 
21.96  feet  above  city  datum.  It  also  provided 
for  12  feet  dear  head-room,  and  that  the  ele- 
vation 6f  the  top  of  the  rail  should  be  not 
less  than  34.4  feet  above  city  datum  at  the 
vest  line  of  North  Fortieth  avenue,  which 
is  598  feet  east  of  Forty-First  avenue,  and 
should  continue  on  an  ascending  gradient  of 
about  0.16  per  cent  westerly  for  a  distance 
of  abont  3,300  feet  to  a  point  about  on  the 
east  line  of  North  Forty-Fifth  avenue,  where 
an  elevation  of  not  lees  than  39.7  feet  above 
city  datum  should  be  attained.  The  ordinance 
also  contained  the  following  provisions  in  re- 
gard to  the  work  of  elevation :  "At  least  ten 
(10)  days  prior  to  the  commencement  of  any 
part  of  such  work  the  plans  and  specifications 
therefor  shall  be  submitted  to  said  commis- 
sioner of  public  works  for  his  examination, 
and  if  found  to  be  in  accordance  with  the 
provisions  of  this  ordinance  In  so  far  as  this 
ordinance  contains  specific  provisions,  and, 
in  the  absence  of  such  specific  provisions,  if 
they  shall  be  satisfactory  to  the  commissioner 
of  public  works  in  regard  to  matters  and  de- 
tails which  by  this  ordinance  are  left  to  his 
discretion  and  Judgment,  such  plans  shall 
be  approved  by  him,  and  after  such  approval 
all  of  the  work  outlined  and  Included  therein 
shall  be  constructed  in  strict  conformity 
therewith,"  etc.  The  distance  from  the  top 
of  the  rail  to  the  roof  of  the  subway  is  shown 
to  be  12.06  feet  so  that,  if  the  subway  were 
constructed  with  both  the  floor  of  the  subway 
and  top  of  the  rail  at  the  least  elevation  per- 
mitted, there  would  not  be  12  feet  head-room, 
for  the  top  of  the  rail,  according  to  the  pre- 
scribed gradient,  would  have  an  elevation 
of  35.36  feet,  only,  at  Forty-First  avenue. 
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rhe  evidence  sbowg  that  the  subway  as  con- 
dtructed  has  12.02  feet  of  head-room,  bat 
the  actual  elevation  of  either  the  floor  of  tlie 
subway  or  the  top  of  the  rail  cannot  be  ascer- 
tained from  the  evidence.  Since  the  ordi- 
nance contains  no  specific  provision  fixing, 
absolutely,  the  elevations,  it  must  be  presum- 
ed that  plans  and  specifications  showing  such 
elevations  were  submitted  to  the  commission- 
<  er  of  public  works  and  approved  by  him,  and 
that  the  work  was  executed  in  accordance 
with  such  plans.  The  paving  ordinance  fixed 
the  elevation  of  the  floor  of  the  subway  at 
23.8  feet  above  datum.  It  was  not  inconsist- 
ent in  this  respect  with  the  track  elevation 
ordinance,  and  it  is  not  shown  by  the  evidence 
to  be  inconsistent  with  the  actual  construc- 
tion of  the  subway. 

It  is  insisted  that  there  is  a  conflict  be- 
tween the  two  ordinances,  in  that  the  track 
elevation  ordinance  requires  that  in  the  sub- 
way a  vertical  curve  shall  be  constructed 
where  the  heads  of  the  approaches  connect 
with  the  present  grade  of  the  street,  while 
the  paving  ordinance  provides  only  for  a 
uniform  decline  in  the  approaches  at  a  flxed 
grade.  The  track  elevation  ordinance  pro- 
vided for  such  construction  of  the  approaches 
as  was  deemed  best  for  the  roadway  as  it 
then  existed.  There  is  no  reason  why  the 
paving  ordinance  should  not  omit  the  curre 
and  provide  for  the  decline  of  the  approach 
at  a  regular  grade,  or  change  the  grade.  The 
track  elevation  ordinance  requires  the  rail- 
road company  to  pave  the  entire  length  of  th^ 
roadway  in  the  subway  to  the  width  of  38 
feet.  The  pavii^  ordinance  excepts  from 
its  provisions  this  part  of  the  street  The 
improvement  described  terminates  at  the  sal>- 
way,  and  there  Is  no  necessity  that  the  ordi- 
nance should  provide  for  connecting  the  curb 
of  the  30-foot  roadway  provided  for  in  this 
ordinance  with  the  curb  of  the  3S-foot  road- 
way provided  for  in  the  track  elevation  ordi- 
nance. 

It  is  objected  that  the  ordioance  is  void 
because  unreasonable  and  oppressive,  and  evi- 
dence was  Introduced  as  to  the  character 
of  the  street  and  connecting  streets  and  ad- 
joining property.  It  Is  a  residence  street, 
partly  built  up,  and  has  never  been  paved. 
All  agree  that  a  pavement  of  some  kind  will 
be  of  benefit  to  It,  but  they  differ  as  to  wheth- 
er the  pavemmt  should  be  macadam  or  as- 
phalt. Appellant's  witnesses  say  that  in  their 
Judgment  the  asphalt  provided  for  by  the 
ordinance  is  too  expensive  an  Improvement 
for  the  class  of  property  on  the  street,  while 
appellee's  witnesses  think  the  dass  of  lurop- 
erty  requires  an  Asphalt  pavement.  Ttie  ne- 
cessity for  paving  the  street  and  the  kind  of 
pavement  to  be  laid  therein  are  questions 
committed  by  the  law  to  the  city  council.  Its 
action  will  not  ordinarily  be  reviewed  by  the 
court,  and  an  ordinance  wiU  not  be  held 
void  for  unreasonableness  unless  clearly 
shown  by  the  evidence  to  be  arbitrary,  nn- 
jost,  and  oppressive.    City  of  Belleville  t. 


Pfingsteo,  226  DI.  293,  80  N.  E.  266;  Cnty  of 
Belleville  v.  Herzler,  225  lU.  404,  80  N.  E. 
269.  The  evidence  shows  no  such  case. 
While  different  opinions  might  reasonably  be 
entertained  as  to  the  character  of  the  pave- 
ment to  be  laid,  there  Is  no  clear  showing 
of  injustice  and  oppression  in  adopting  the 
kind  of  pavement  which  was  chosen. 

As  to  the  amount  of  benefits  the  evidence 
was  conflicting.  There  is  evidence  in  the  vec- 
ord  to  sustain  the  verdict,  and  the  prima 
facie  case  made  by  the  assessment  roll  was 
not  overcome. 

The  Judgment  will  be  affirmed. 

Judgment  affirmed. 


(234  ni.  no 

GARRUS  et  aL  v.  DAVIS  et  aL 

(Supreme  Court  of  Illinois.    April  23,  1908. 
Rehearing  Denied  June  5,  1908.) 

1.  Witnesses  —  CoMPKTENCT  —  Incompktewt 
Witness  Called  bt  Advebse  Pabtt. 

Section  1  of  the  statute  as  to  the  qualifica- 
tion of  witnesses  (Hurd's  Rev.  St  19(»,  c.  51) 
removes  the  common-law  disqualification  on  ac- 
count of  interest,  except  as  limited  by  sabse- 
quent  sections;  and  section  2  declares  that  any 
party  to  a  suit  is  incompetent  to  testify  of  his 
own  motion  or  in  his  own  behalf  when  the  ad- 
verse party  sues  or  defends  -aH  executor,  admin- 
istrator, heir,  legatee,  or  devisee  of  any  deceased 
person,  except  when  called  as  a  witness  by  such 
adverse  party  so  suing  or  defending.  Beld,  that 
where,  in  a  will  contest  for  alleged  testamenta- 
ry incapacity  and  undue  influence,  complainants 
were  compelled  to  call  certain  of  ttie  adverse  par- 
ties as  witnesses  to  identify  certain  letters  al- 
leged to  have  been  written  by  them  to  testatrix, 
and  their  testimony  was  limited  to  the  laying 
of  a  foundation  for  the  introduction  of  the  let- 
ters in  evidence,  such  witnessps  were  not  there- 
by rendered  competent  to  testify  in  their  own  be- 
half. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  50,  Witnesses,  {{  722-725.] 

2.  Evidence— Opinion  or  Expert— Wiixs— 

Testamentart  Capacitt. 

A  physician,  having  given  his  opinion  in  an- 
swer to  a  hypothetical  question  that  testatrix 
was  sane,  was  not  entitled  to  testify  in  answer 
to  a  further  question  that  in  bis  opini<m  she  was 
capable  of  executing  a  valid  will. 

3.  Wills  —  Testamentaby    Cap aoitt  —  Evi- 
dence—Statements  BY  Testatrix  . 

Where,  in  a  will  contest  for  alleged  testa- 
mentary Incapacity,  a  witness  testified  to  having 
heard  a  conversation  between  contestant  and  tes- 
tatrix about  certain  nieces,  to  whom  testatrix 
left  a  large  portion  of  her  property,  after  one 
of  them  had  visited  testatrix,  suoh  conversation 
was  competent,  under  the  rule  permitting  con-' 
versations  with  testatrix  prior  to  the  execution 
of  the  will,  on  the  subject  of  mental  cajjacity ; 
it  being  assumed  that  what  contestant  said  was 
necessary  to  an  understanding  of  what  testa- 
trix said,  without  a  special  showing  on  the  sub- 
ject 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  S8  133-134.1 

4.  Samb— Undue  Influence— Evidence. 

In  a  will  contest,  evidence  that  three  nurses 
who  attended  testatrix  at  the  time  the  will  was 
prepared  did  not  write  the  names  of  the  bene- 
ficiaries of  the  will  on  a  paper  given  to  the  at- 
torney who  drew  It,  and  who  testified  that  the 
paper  was  not  in  testatrix's  handwriting,  and 
Utat  previous  to  making  the  will  one  of  testa- 
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trix'a  nSecea,  wh»  WM  charged  with  ondaly  in- 
fluencini;  her,  had  visited  her  frequently,  was 
admissible. 

Appeal  from  Circuit  Ckmrt,  Oook  County; 
G.  M.  Walker,  Judge. 

Suit  by  Adah  L.  Taylor  Garrus  and  oth- 
ers against  Harry  C.  Davis  and  others.  Judg- 
ment for  defendants,  and  complainants  ap- 
peal.   Reversed  and  remanded. 

Kremer  &  Greenfield,  for  appellants.  Blt- 
sher,  Montgomery,  Hart  &  Abbott,  and  Tat- 
ge,  Abbott  &  Ko^ke,  for  appellees. 

FARMER,  J.  This  suit  was  begun  by  ap- 
pellants filing  a  bill  in  the  circuit  court  of 
Cook  county  to  contest  the  will  of  Elizabeth 
L.  Taylor,  deceased.  Complainant  Adah  L. 
Taylor  Garrus  is  the  daughter  of  Mrs.  Tay- 
lor, and  Nlnus  Garrus  is  her  husband.  Mrs. 
Taylor  formerly  resided  In  Peoria,  where  she 
was  married,  and  continued  to  so  reside  un- 
til after  the  death  of  her  husband.  At  the 
time  of  her  death  she  was  the  owner  of  prop- 
erty of  considerable  value,  located  principally 
In  Peoria.  She  derived  title  to  said  pr<^ 
erty  from  her  husband,  and  at  the  time  of 
her  death  it  was  producing  a  net  Income  of 
about  $5,000  a  year.  Mr&  Garrus  was  her 
only  child.  Mrs.  Taylor  moved  from  Peoria 
to  Chicago  to  reside  in  1892.  In  1808  she 
manifested  symptoms  of  paralysis  agitans, 
or  palsy,  which,  according  to  the  testimony, 
is  a  progressive  disease  and  became  fully  de- 
veloped in  her  in  1903.  In  1900  she  went  to 
Europe  to  be  treated  by  specialists.  Origi- 
nally she  bad  been  a  believer  In  the  Christian 
religion,  but  afterwards  became  a  believer  in 
the  doctrines  taught  by  Ingersoll,  and  later 
adopted  theosophy.  After  remaining  In  Eng- 
land and  Sweden  for  some  time,  and  receiv- 
ing treatment  for  her  disease,  with  little  or 
no  apparent  benefit,  she  went  to  India,  where 
she  met  a  man  named  Lallan,  whom  she  had 
first  met  at  the  Congress  of  Religions  at  the 
World's  Fair  in  Chicago,  in  1893.  While 
there  she  also  met  VIvIkananda,  who  intro- 
duced her  to  the  Lama  of  Thibet,  and  she 
consulted  these  parties  In  the  hope  that  they 
might  be  able  to  relieve  her  of  her  disease. 
Being  disappointed  in  this  respect,  she  re- 
turned to  London,  where  she  had  left  her 
daughter,  and  together  they  went  to  Paris, 
where  she  employed  a  doctor  to  treat  her. 
This  doctor,  after  treating  her  some  time 
without  any  beneficial  results,  advised  her 
to  employ  a  masseur,  and  appellant  Nlnus 
Garrus  was  so  engaged  by  her.  While  Gar- 
rus was  treating  Mrs.  Taylor,  an  attachment 
sprang  up  between  him  and  her  daughter, 
Adah,  and  they  were  married.  Mrs.  Taylor 
appears  to  have  been  opposed  to  the  mar- 
riage, and  ever  afterwards  entertained  a 
strong  antipathy  towards  Dr.  Garrus.  There' 
is  evidence  to  the  effect  that  she  believed 
him  to  be  a  black  magician,  and  that  he 
could  change  his  form  from  that  of  a  man 
to  a  woman,  and  perhaps  other  forms.  She 
also  appears  to  have  conceived  the  notion 


that  Dr.  Garrus  was  able  to  exercise  some 
influence  which  prevented  her  from  recover- 
ing from  her  disease,  and  that  he  was  doing 
sa  In  1902  the  testatrix,  with  her  daughter, 
returned  to  Chicago,  and  shortly  afterwards 
Dr.  Garrus  came  also.  He  and  his  wife  did 
not  reside  In  the  house  with  Mrs.  Taylor, 
but  lived  In  a  building  near  the  one  she  re- 
sided in.  The  will  was  executed  in  June, 
1904.  By  It  the  testatrix's  property  was  giv- 
en to  two  trustees,  and  they  were  directed  to 
pay  to  Mrs.  Garrus  $150  per  month  so  long 
as  she  lived  in  this  country.  In  the  event  of 
her  leaving  the  country,  these  payments 
should  cease  during  her  absence.  The  trus- 
tees were  authorized,  also,  if  Mrs.  Garrus  be- 
came sick  and  in  need  while  residing  in  this 
country,  to  pay  her  such  additional  sum  for 
her  support  and  the  expenses  of  her  sickness 
as  the  trustees  should  deem  sufficient  for 
her  needs.  The  trustees  were  directed  to  pay 
the  father  and  mother  of  the  testatrix'  $25 
per  month  so  long  as  they  or  either  of  them 
lived,  and  they  were  given  the  right  to  occupy 
during  their  lives,  free  from  rent,  the  house 
.owned  by  the  testatrix  in  Orlando,  Fla.  The 
win  further  provided  that,  in  the  event  of  the 
death  of  the  testatrix's  daughter  without  is- 
sue surviving  her,  the  trustees  should  convey 
all  the  property  that  remained  to  six  nieces 
of  testatrix's  deceased  husband  and  one  of 
her  own,  and,  in  the  event  of  the  daughter 
leaving  issue  surviving  her,  then  the  property 
was  to  go  to  said  seven  nieces  and  the  chil- 
dren of  testatrix's  daughter,  share  and  share 
alike.  This  is  the  substance  of  the  most  ma- 
terial provisions  of  the  wllL  The  bill  charg- 
ed that  Mrs.  Taylor  was  of  unsound  mind  at 
the  time  she  executed  the  will,  and  that  she 
was  unduly  influenced  by  three  of  her  hus- 
band's nieces,  Mrs.  Jack,  Mrs.  Patterson,  and 
Mrs.  Davis,  who  were  beneficiaries  under  the 
win,  to  make  said  will ;  that  they  represent-' 
ed  to  her,  at  various  times,  that,  the  spirit  of 
her  deceased  husband  had  appeared  to  them 
and  requested  them  to  urge  testatrix  to  ex- 
ecute some  paper;  and  that  his  spirit  was 
displeased  because  she  had  not  done  so.  As 
is  not  unusual  In  such  cases,  the  evidence  was 
conflicting.  The  Jury  found  that  the  testa- 
trix was  not  of  unsound  mind  and  memory, 
and  was  not  unduly  influenced  to  make  the 
will,  and  the  court  entered  a  decree  in  ac- 
cordance with  the  verdict  of  the  jury,  from 
which  decree  this  appeal  is  prosecuted. 

As  the  decree  must  be  reversed  for  errors 
committed  on  the  trial,  we  will  avoid  any 
comment  upon  the  merits  of  the  case ;  but  it 
will  be  necessary  for  us  to  refer  to  some 
things  appellants'  evidence,  standing  alone, 
tended  to  prove.  Some  of  this  evidence  tend- 
ed to  show  that  the  relations  existing  between 
Mrs.  Taylor  and  her  husband's  nieces,  espe- 
cially the  three  above  named,  were  not  friend- 
ly, and  that  she  had  talked  to  others  about 
it,  and  had  said  they  were  displeased  because 
her  husband  gave  her  all  of  his  property  and 
did  not  give  them  any  of  it ;  that  they  were 
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also  much  displeased  when  her  daughter  was 
born,  and  she  bad  feared  they  might  kidnap 
her.  There  was  evidence  that  on  acconnt  of 
these  things  Mrs.  Taylor  for  a  long  time  en- 
tertained a  strong  antipathy  toward  these 
nieces,  and  that  this  feeling  existed  nntll  she 
became  a  believer  In  theosophy.  It  was  testi- 
fied to  that  while  this  feeling  on  the  part  of 
Mrs.  Taylor  existed  she  desired  and  endeav- 
ored to  conceal  her  whereabouts  from  said 
nieces.  Afterwards  they  became  reconciled, 
and  the  nieces  were  frequent  visitors  at  her 
bouse.  Appellants  had  at  the  trial  a  letter, 
date  Chicago,  April  10th,  addressed  "Dear 
Elizabeth,"  and  signed  "Adah  Jack."  The 
envelope  was  addressed:  "Mrs.  Elizabeth 
Taylor,  Theosophlcal  Rooms,  Atheneimi  Bldg., 
City.  Important.  Please  forward."  On  the 
hearing  they  called  Mrs.  Jack  as  a  witness, 
and  inquired  of  her  as  to  the  handwriting  of 
the  Jetter,  and  signature  to  it,  and  the  in- 
dorsement on  the  envelope.  She  testified  they 
were  all  In  her  handwriting,  and  that  the  let- 
ter was  inclosed  in  the  envelope  and  sent 
through  the  mails.  Appellants  also  produced 
two  other  letters,  bearing  no  date,  addressed 
to  "Dear  Elizabeth,"  and  signed^  "Lovingly, 
Mame."  Mrs.  Patterson  was  called  as  a  wit- 
ness by  appellants,  and  In  answer  to  questions 
propounded  testified  that  the  letters  were  in 
her  handwriting;  that  the  signatures  were 
her  genuine  signatures.  On  cross-examina- 
tion counsel  for  appellees  attempted  to  in- 
terrogate the  witness  about  matters  other 
than  the  letters ;  but  the  court  sustained  the 
objection  to  such  cross-examination,  where- 
upon counsel  stated  they  would  reserve  the 
right  to  recall  the  witness  If  the  letters  were 
Introduced  in  evidence.  These  letters  were 
afterwards  admitted  In  evidence  on  the  part 
of  appellants,  and  at  the  conclusion  of  their 
evidence  the  appellees  called  Mrs.  Jack  and 
Mrs.  Patterson  to  the  stand,  and  over  the  ob- 
jections of  the  appellants  they  were  permitted 
to  testify  fully  as  to  all  the  Issues  in  the  case. 
The  ruling  of  the  court  In  permitting  these 
witnesses  to  testify  In  their  own  behalf  Is  as- 
signed as  error.  The  witnesses  were  benefi- 
ciaries under  the  will  and  defendants  to  the 
suit,  and  under  the  second  section  of  our  stat- 
ute on  evidence  (Kurd's  Rev.  St  190S,  c.  51) 
were  Incompetent  to  testify  as  witnesses  un- 
less called  by  the  opposite  party.  Appellees' 
position  is  that,  while  they  were  by  the  stat- 
ute rendered  Incompetent  upon  their  own  mo- 
tion to  testify  in  their  own  behalf,  when  they 
were  called  by  the  opposite  party  to  testify 
as  to  any  matter  whatever  the  disqualifica- 
tion was  thereby  removed,  and  they  became 
competent  witnesses  for  the  purposes  of  testi- 
fying upon  any  Issue  involved  in  the  case,  and 
their  testimony  could  not  be  confined  to  the 
subject-matter  about  which  they  had  been  ex- 
amined by  the  opposite  party.  This  appears 
to  have  been  the  rule  at  common  law,  and  ap- 
pellees cite  decisions  of  the  courts  of  several 
states  which  sustain  their  contention.    In  our 


opinion,  however,  this  question  must  be  deter- 
mined from  a  construction  of  our  statute. 

The  first  section  of  the  act  in  regard  to 
evidence  and  depositions  removes  the  oom- 
mon-law  disqualification  on  account  of  inter- 
est in  the  suit  or  proceeding  except  as  limited 
by  subsequent  sections.  The  second  section 
of  the  act  renders  any  party  to  a  suit  incom- 
petent to  testis  as  a  witness  "of  his  own  mo- 
tion or  In  his  own  behalf,  •  »  •  when 
any  adverse  party  sues  or  defends  as  *  *  * 
executor,  administrator,  heir,  legatee  or 
devisee  of  any  deceased  person,  •  *  • 
unless  when  called  as  a  witness  by  such  ad- 
verse party  so  suing  or  defending,"  except 
In  certain  cases  specified.  The  prohibition 
of  this  sectl(m  of  the  statute  is  against  the 
party  testifying  in  his  own  behalf  of  his 
own  motiOQ.  There  is  no  prohibition  against 
the  adverse  i>arty  calling  as  a  vrltness  a 
party  disqualified  by  the  statute  from  testi- 
fying on  his  own  motion  and  in  his  own  be- 
half, and  if  sa<A  adverse  party  chose  to  do 
so  he  could  examine  the  witness  upon  every 
matter  pertinent  and  relevant  to  the  Issues 
Involved.  We  do  not,  however,  understand 
and  construe  the  statute  to  have  been  in- 
tended to  mean  that  if.  In  such  case,  the 
witness  is  ■  called  by  the  adverse  party  to 
testify  as  to  one  thing  or  upon  one  matttf, 
the  dlaquallfication  against  his  testifying  of 
his  own  motion  and  in  his  ovra  behalf  is 
waived  or  removed,  and  that  he  is  there- 
by rendered  competent  to  testify  upon  all 
the  Issues  involved  in  the  case.  To  so  con- 
strue the  statute  would  be  In  a  measure  to 
defeat  Its  objects.  The  letters  referred  to 
were  written  to  the  testatrix  by  two  of  the 
parties  who  were  charged  with  having  un- 
duly Influenced  her  to  execute  the  will.  Said 
letters  were  competent  and  relevant  testi- 
mony In  behalf  of  the  appellants  upon  this 
issue,  but  could  not  be  received  in  evidence 
until  their  genuineness  had  been  first  proven. 
It  is  altogether  possible  that  the  proof  could 
only  be  made  by  the  writers  of  the  letters. 
In  testifying  as  to  the  genuineness  of  these 
letters,  the  witnesses  were  not  testifying  in 
their  own  behalf,  but  were  testifying  against 
their  own  Interest.  Assuming  that  the  let- 
ters came  into  the  hands  of  appellants  in 
such  a  way  that  they  were  warranted  In 
believing  they  were  written  to  testatrix  by 
the  two  nieces,  it  was  necessary  to  establish 
by  proof  their  genuineness,  in  order  that 
they  might  get  the  benefit  of  them  in  evi- 
dence. If  It  were  the  fact,  as  it  might  well 
be,  that  their  genuineness  could  not  be  proven 
by  any  one  but  the  supposed  writers,  appel- 
lants were  confronted  with  the  situation 
that  they  must  either  make  this  proof  by 
the  writers  of  the  lett««,  or  be  denied  the 
benefit  of  them  as  testimony  In  the  case. 
If  the  rule  contended  for  by  appellees  is 
to  be  followed,  these  witnesses,  when  called 
for  the  purpose  of  making  that  proof  by  ap- 
pellants, would  have  been  thereby  rendered 
competent  to  testify  upon  all  the  Issues  in 
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the  case  upon  their  own  behalf,  even  If 
they  had  denied  that  they  had  written  the 
letters.  To  so  apply  the  law  would  seem 
both  nnreasonable  and  unjust  These  wit- 
nesses were  not  called  by  appellants  to  tes- 
tify upon  any  Issue  InvolTed  under  the  plead- 
ings, but  simply  for  the  purpose  of  making 
preliminary  proof  necessary  to  the  introduc- 
tion of  written  evidence.  As  to  the  sub- 
jects upon  which  they  were  examined  by 
the  ai>pellant8,  they  vouched  for  the  credi- 
bility of  the  witnesses,  and  could  not  have 
Impeached  them  upon  this  subject  In  prac- 
tice it  often  happens  that  a  witness  is  called 
by  a  party  to  testify  upon  a  particular  sub- 
ject The  same  witness  may  be  called  by 
the  adverse  i>arty  to  testify  upon  other  sub- 
jects, and  In  such  case  the  party  first  call- 
ing the  witness  Is  not  to  be  considered  as 
vouching  for  the  truth  of  his  testimony  while 
testifying  at  the  Instance  of  the  adverse 
party.  What  the  letters  offered  in  evidence 
proved  or  tended  to  prove  was  a  subject  for 
determination  by  the  Jury.  Calling  the  sup- 
posed writers  of  them  to  make  the  prelimi- 
nary proof  necessary  to  their  introduction, 
we  hold,  did  not  render  the  witnesses  com- 
petent to  testify  in  their  own  belialf  upon 
the  issues  of  undue  influence  and  unsound- 
ness of  mind  made  by  the  pleadings;  and 
we  cannot  adopt  the  common-law  rule,  even 
if  it  has  the  sanction  of  courts  In  other  Ju- 
risdictions. 

Numerous  cases  are  to  be  found  where  a 
witness  who  was  incompetent  to  testify  in 
his  own  behalf  was  called  by  the  adverse 
party  to  testify  as-  to  a  conversation  or 
transaction,  and  after  he  liad  testified  to  parts 
of  such  conversation  or  transaction  It  was 
held  competent  for  the  other  side  to  have  him 
testify  as  to  all  of  such  conversation  or 
transaction,  and  these  cases  do  not  go  to 
the  extent  of  holding  that,  because  the  wit- 
ness was  called  by  the  adverse  party,  he 
was  rendered  competent  to  testify  upon  all 
the  issues  in  the  case.  Merchants'  Lioan  & 
Trust  Co.  V.  Egan,  222  111.  4M,  78  N.  E.  800, 
supports  our  view  of  the  law  upon  this  sub- 
ject. A  party  named  Sexton  was  charged 
with  having  certain  personal  property  be- 
longing to  the  estate  of  Thaddeus  J.  But- 
ler, deceased.  Re  was  brought  before  the 
probate  court  under  section  81  of  the  statute 
on  administration,  and  examined  on  oath 
touching  the  matter  (Kurd's  Rev.  St.  1903, 
c.  8).  Afterwards  Egan,  executor  of  Butler's 
estate,  brought  an  action  in  trover  against 
Sexton  to  recover  the  value  of  the  property 
he  was  charged  with  having  and  concealing. 
Pending  the  trial  of  the  case  Sexton  died, 
and  his  executor,  the  Merchants'  Ix>an  & 
Trust  Company,  was  substituted  as  defend- 
ant. The  defendant,  in  the  trial  of  the  case, 
offered  in  evidence  the  testimony  of  Sexton 
heard  in  the  probate  court  on  the  citation, 
which  had  been  taken  down  in  sliorthand, 
and  contended  that,  because  Sexton  Iiad  been 


called  to  testify  in  the  probate  court  he  was 
thereby  rendered  a  competent  witness  to  tes- 
tify as  to  all  matters  Involved  In  the  case  on 
trial.  The  position  of  the  Merchants'  liOan 
&  Trust  Company  upon  that  question  was 
the  same  as  that  of  appellees  here.  We  held 
that  the  testimony  of  Sexton  taken  upon  the 
citation  was  heard  at  the  Instance  of  the 
court  and  not  of  the  executor,  and  that 
that  proceeding  was  a  different  case  from  the 
one  on  trial,  and  for  those  reasons  the  ev- 
idence offered  was  Incompetent  That  we 
then  entertained  the  same  view  of  the  law 
as  is  expressed  in  this  opinl<Hi  appears  from 
the  following  quotation  from  the  opinion 
in  that  case  (page  503  of  222  III.,  page  801 
of  78  N.  B.) :  "By  Introducing  Sexton's  tes- 
timony taken  at  the  bearing  on  the  citation 
in  the  probate  court  he  was  not  thereby 
called  as  a  witness  by  the  adverse  party, 
and  his  incompetency  as  a  witness,  outside 
of  the  admissions  made  on  this  examina- 
tion, was  not  affected.  He  was  called  as  a 
witness  by  appellee  on  the  bearing  below, 
and  asked  one  or  two  questions  as  to  the 
possession  of  the  bonds.  This  appellee  dear- 
ly had  a  right  to  do,  without  making  him  a 
witness  as  to  all  questions,  under  the  first 
exception  of  said  section  2,  which  states  that 
in  any  such  action,  suit  or  proceeding  a  party 
or  Interested  person  may  testify  to  facts  oc- 
curring after  the  death  of  such  deceased  per- 
son," etc.  Our  conclusion,  therefore,  is  that 
the  court  erred  in  permitting  the  witnesses 
mentioned  to  testify  upon  the  Issues  involved 
in  their  own  behalf. 

Dr.  Moyer  was  called  by  appellees  to  tes- 
tify as  a  medical  expert  upon  the  question 
of  the  testatrix's  soundness  of  mind.  In 
answer  to  a  hypothetical  question  covering 
five  printed  pages  of  the  abstract  the  doctor, 
gave  it  as  his  opinion  that  Mrs.  Taylor  was 
sane.  He  was  then  permitted  to  answer, 
over  objections  of  appellants,  whether  such 
a  person  as  was  described  in  the  hypothetical 
question  was  capable  of  executing  a  valid 
last  will  and  testament  The  answer  was 
m  the  afOrmatlve.  This,  we  think,  was  er- 
ror. In  Baker  v.  Baker,  202  111.  595,  67 
N.  B.  410,  this  conrt  held  that  the  trial  court 
properly  refused  to  permit  the  question 
whether  the  testator  was  able  to  understand- 
Ingly  execute  a  will  to  be  answered.  Per- 
mitting witnesses  to  answer  a  similar  ques- 
tion was  held  to  be  erroneous  in  Schneider' 
V.  Manning,  121  111.  876,  12  N.  B.  267.  The 
witnesses  l>elng  examined  in  those  cases  were 
not  experts,  but  we  think  that  could  make 
no  difference.  While  the  witness  may  be  an 
expert  upon  the  subject  of  mental  and  nerv- 
ous diseases,  and  may  give  his  opinion  In 
answer  to  hypothetical  questions  as  to  the 
condition  of  the  party's  mind  and  whether 
a  party  was  sane  or  insane,  he  Is  not  called 
upon  to  advise  the  court  and  jury  as  to  the 
degree  of  mental  capacity  necessary  to  en- 
able one  to  make  a  valid  will.    In  section  392 
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of  Page  on  Wills  tbe  author  says:  '^bis 
form,  *In  your  judgment  was  testator  compe- 
tent to  make  a  will?'  finds  Justification  In  the 
language  used  In  many  cases  where  the  precise 
point  has  not  been  presented  for  consider- 
ation ;  but  it  Is  Inherently  vicious,  as  It  pre- 
supposes that  the  witness  knows  what  degree 
of  capacity  the  law  requires  In  order  that 
testator  may  make  a  valid  will,  and.  In 
addition  to  the  opinion  of  the  witness  as  to 
testator's  sanity,  such  a  question  calls  for  the 
opinion  of  the  witness  as  to  the  law.  Ac- 
cordingly the  courts  which  have  considered 
this  exact  point  have  held  that  such  question 
is  improper  and  should  not  be  allowed." 

A  witness  for  ai^Uants  testified  to  hav- 
ing heard  a  conversation  between  Mrs.  Gar- 
rus  and  her  mother  about  the  nieces  after 
Mrs.  Patterson  bad  been  there.  She  was 
asked  to  tell  what  the  conversation  was,  and 
counsel  objected  to  the  witness  stating  any- 
thing that  was  said  by  Mrs.  Garrus,  "on  the 
ground  that  she  was  the  complainant  In  the 
suit  and  the  defendants  were  not  present" 
The  objection  was  sustained.  Counsel  for 
the  appellees  do  not  deny  the  rule  that  con- 
versations with  the  testatrix  prior  to  the 
execution  of  the  will  are  competent  on  the  sub- 
ject of  mental  condition,  and  say  In  their 
brief,  "If  what  the  motber  said  would  be 
unintelligent,  except  taken  in  connectlotn  with 
what  the  daughter  said,  then,  perhaps,  it 
may  have  been  competent,"  but  insist  that 
appellants  should  have  In  some  way  made 
It  apparent  to  the  court  that  what  was  said 
by  Mrs.  Garrus  in  the  conversation  was  nec- 
essary to  an  understanding  of  what  ber 
mother  said.  We  think  it  must  be  assumed 
from  tbe  question  that  what  the  daughter 
said  was  necessary  to  an  understanding  of 
what  ber  mother  said,  and  no  special  show- 
ing upon  that  subject  was  required. 

We  think  the  court  might  well  have  ad- 
mitted the  proof,  offered  to  be  made  by  ap- 
pellants by  tbe  three  nurses  attending  Mrs. 
Taylor,  that  tbey  did  not  write  the  names 
of  the  beneficiaries  of  the  will  on  tbe  paper 
given  to  Judge  Plnckney,  who  drew  the  will, 
and  who  testified  the  paper  was  not  in  Mrs. 
Taylor's  handwriting.  Appellants  also  of- 
fered testimony  that  previous  to  the  making 
of  tbe  will  Mrs.  Patterson  visited  Mrs.  Tay- 
lor very  frequently,  and  Inquired  of  the  same 
witness  as  to  bow  often  these  visits  were 
'  made  after  tbe  will  was  executed ;  but  this 
inquiry  was  not  permitted  to  be  answered. 
We  think  It  would  have  been  proper  to  have 
allowed  the  answer ;  but  these  last  two  ques- 
tions were  not  of  a  very  material  character, 
and  of  themselves  would  not  be  sufficient 
to  justify  a  reversal  In  the  absence  of  more 
serious  errors.  We  merely  call  attention  to 
them,  In  view  of  the  fact  that  tbe  decree 
must  be  reversed  on  other  grounds  mentioned. 

For  the  errors  indicated,  the  decree  Is  re- 
versed, and  tbe  case  remanded. 

Reversed  and  remanded. 


(234  111.  tas) 

BARTHOLF  T.  BBNSLBT. 

(Supreme.  Court  of  Illinois.    April  23,  100& 
Rehearing   Denied  June   6,   1906.) 

1.  MOBTGAGES  —  ASSIGNMENT  —  RIGHTS  BE» 

TWE?N  Assignee  and  Mobtoagob. 

A  mortgage  not  being  assignable  at  law, 
but  only  in  equity,  an  assignee  takes  sabject  to 
the  same  defenses  existing  between  the  original 
parties ;  so  that  the  amount  due  thereon  as  be- 
tween the  assignee  and  mortgagor  is  the  amount 
dae  the  mortgagee  at  the  time  of  the  assign- 
ment, less  collections  of  rent  thereafter  made 
by  the  mortj^agee,  before  notice  to  the  mortgagor 
of  the  assignment,  and  for  which,  by  agreement 
of  the  original  parties,  the  •  mortgagor  was  to 
be  given  credit. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  fi§  678-693.] 

2.  Sauk— FoBECLosuKE — PsBKAiaBB  AonoH— 

Default  in  Intebest. 

Suit  by  tbe  assi^ee  of  a  mortgage  to  fore- 
close it  for  default  m  payment  of  rent  is  pre- 
mature, there  being  no  such  default  as  between 
the  original  parties. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;   Lockwood  Honore,  Judge. 

Suit  by  Charles  S.  Bartholf  against  Augus- 
ta F.  Bensley.  Decree  for  complainant  was 
reversed  by  the  Appellate  Court,  and  com- 
plainant appeals.     Affirmed. 

Tbe  bUl  in  this  case  was  filed  by  appellant 
in  the  circuit  court  of  Cook  county  to  fore- 
close a  trust  deed  upon  certain  real  estate. 
Tbe  note  secured  by  the  trust  deed  was  exe- 
cuted by  appellee  for  $3,000,  dated  Novem- 
ber 15,  1905,  due  January  1,  1907,  with  Inter- 
est at  6  per  cent,  per  annum,  the  interest  pay- 
able January  1st  and  July  Ist  of  each  year. 
The  note  was  made  payable  to  tbe  order  of 
appellee,  and  was  by. ber  Indorsed  and  de- 
livered to  Henry  _W.  Howe.  The  Chicago 
Title  &  Trust  Company  was  made  trustee  In 
the  trust  deed  m^de  to  secure  its  payment. 
At  tbe  time  the  note  was  executed  and  de- 
livered to  Howe  appellee  was  not  Indebted 
to  him,  but  the  note  was  given  in  anticipation 
of  ber  thereafter  becoming  indebted  to  him. 
At  tb%  time  the  note  and  trust  deed  were 
executed  and  delivered  to  Howe  tliere  was  a 
first  mortgage  on  the  property  describe  In  tbe 
trust  deed,  together  with  other  property,  for 
$30,000,  held  by  the  Massachusetts  Mutual 
Life  Insurance  Company.  This  indebtedness 
was  due,  together  with  some  Interest  in  ar- 
rears, and  default  bad  been  made  by  appellee 
in  the  payment  of  taxes  on  the  proper^. 
Tbe  agreement  and  consideration  for  tbe  $3,- 
000  note  and  trust,  deed  from  appellee  to 
Howe  was  that  Howe  was  to  pay  the  past 
due  Interest  on  the  $80,000  mortgage,  tbe  tax- 
es on  the  property,  and.  If  possible,  negotiate 
a  new  loan  for  five  years  for  said  $30,000  or 
procure  its  extension  for  that  period  with 
the  company  holding  tbe  note  and  mortgage. 
For  bis  services  In  procuring  this  new  loan 
or -tbe  five-year  extension  he  was  to  receive 
a  commlsBlon  of  $760i     Appellee  assigned 
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Howe  the  rents  of  the  property  for  a  period 
of  two  y^ara,  or  longer,  U  necessary,  which 
he  was  to  collect,  and  after  retaining  a  com- 
mission of  3  per  cent  for  collecting  said  rents 
he  was  to  apply  the  remainder  to  the  reim- 
bursement of  the  expenditures  made  by  him 
on  account  of  taxes.  Interest,  and  repairs  on 
the  property.  The  excess  above  the  amount 
necessary  to  pay  off  and  discharge  the  $3,- 
000  note  was  to  be  applied  by  him  upon  the 
130,000  loan.  He  was  also  to  receive  $200 
commissions  npon  the  $3,000  note.  Howe's 
agreement  with  app'ellee  is  In  the  form  of  a 
written  communication  addressed  to  her  by 
him  onder  date  of  November  25,  1905.  Among 
other  things  it  states:  "We  agree  to  collect 
the  rents,  credit  your  account  for  same,  and 
if  for  any  reason  our  contract  for  the  loan 
of  $30,000  should  not  be  carried  out,  it  is 
understood  that  this  loan  of  $3,000  Is  to  rep- 
resent only  the  amount  due  on  the  same,  not 
Including  the  commissions  of  $750  referred 
to."  Howe  did  not  succeed  In  procuring  ei- 
ther a  new  loan  for  $30,000  or  an  extension 
of  it,  but  on  the  27th  of  November,  1905,  he 
paid  the  Massachusetts  Life  Insurance  Com- 
pany $734  interest,  and  December  1st  of  the 
same  year  he  paid  $830.67  taxes  then  In  de- 
fault His  boolcs  show  that  on  December  1, 
1905,  he  also  paid  $7  insurance  and  on  De- 
cember 4th  80  cents  interest.  December  5, 
1905,  he  sold  the  $3,000  note  and  trust  deed 
to  aiqsellant  for  $2,000.  At  that  time  he  had 
paid  out,  under  his  agreement  with  appellee, 
$1,572.47.  On  the  1st  day  of  February,  1906, 
Howe  committed  suicide,  and  on  the  next  day 
appellant  wrote  appellee  a  letter  notifying 
her  that  he  held  her  $3,000  note  and  trust 
deed  and  requested  payment  of  the  interest 
coupon  due  January  1st  The  assignment  of 
the  trust  deed  was  not  recorded,  and  no  no- 
tice had  been  given  her  either  by  appellant 
or  Howe,  previous  to  this  time,  of  the  as- 
signment of  the  note  and  trust  deed,  and 
this  was  the  first  knowledge  or  Intimation 
she  had  that  the  note  had  been  assigned  by 
Howe.  Previous  to  the  assignment  of  the 
note  Howe  collected  $130  rents  trom  appel- 
lee's property,  and  after  the  assignment  of 
the  note  to  appellant,  and  before  his  death, 
Howe  collected  additional  rents  amounting  to 
$710.  Upon  receipt  of  appellant's  notice  that 
he  held  the  note  and  mortgage  appellee  set 
about  Investigating  the  facts  concerning  the 
matter,  and  appears  to  have  been  unable  to 
learn  from  appellant  how  much  he  paid  Howe 
for  the  note  but  through  other  sources  learn- 
ed that  be  bad  paid  $2,000.  Appellee  then  un- 
dertook to  effect  a  settlement  with  appellant, 
and  negotiations  to  that  end  were  carried  on 
through  appellee's  son  and  her  counsel  with 
appellant  for  a  considerable  period  of  time, 
but  finally  resulted  in  nothing  being  accom- 
plished. During  these  negotiations  appellee 
tendered  appellant  interest  on  $2,000,  but  he 
declined  to  accept  It  His  contention,  as 
shown  by  the  evidence,  was,  that  he  had  a 
Uen  for  $3,000,  and  he  refused  to  accept  in- 
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terest  on  any  less  stun.  The  parties  being  un- 
able to  arrive  at  any  agreement,  on  the  27tb 
of  August  1906,  appellant  filed  his  bill  to 
foreclose  the  trust  deed.  At  the  same  time 
he  applied  for  and  obtained  the  appointment 
of  a  receiver  for  the  properly.  After  answer 
filed,  the  cause  was  referred  to  a  master  in 
chancery  to  take  proofs  and  report  his  con- 
clusions. The  master  foimd  that  there  was 
due  Howe  on  the  note  at  the  time  he  assign- 
ed it  to  appellant  $1,663.92,  to  which  sum 
were  added  interest  from  December  5,  1905, 
$109.23;  amount  paid  for  judgment  search 
$5;  and  solicitor's  fees  $100— making  a  total 
of  $1,878.15,  for  which  amount  the  master 
recommendeid  a  decree  for  foreclosure  and 
sale.  The  court  after  overruling  exceptions 
of  appellee  to  the  master's  report,  entered  a 
decree  approving  and  confirming  the  report, 
and  for  foreclosure  and  sale  as  recommended 
by  the  master.  From  that  decree,  the  ap- 
pellee prosecuted  an  appeal  to  the  Appellate 
Court.  That  court  reversed  the  decree  of  the 
circuit  court  and  remanded  the  case  with  di- 
rections to  dismiss  the  bill  for  want  of  equity, 
and  appellant  has  prosecuted  this  appeal 
from  the  Judgment  of  the  Appellate  Court 

Donald  L.  Morrill,  for  appellant  Thomas 
O.  Tent,  for  appellee. 

FARMEIR,  J.  (after  stating  the  facta  as 
above).  As  this  Is  a  suit  In  equity  to  foreclose 
a  lien  against  real  estate,  the  rights  of  the 
parties  are  governed  by  the  law  as  adminis- 
tered In  courts  of  equity,  and  not  by  the  rules 
that  would  obtain  if  an  action  at  law  had 
been  begun  to  procure  a  Jndgment  tipca  the 
note.  This  court  held  in  Olds  v.  Ciun- 
mlngs,  31  HI.  188,  that  mortgages  and  trust 
deeds  not  being  assignable  at  law,  the  as- 
signee takes  them  subject  to  the  same  de- 
fenses that  existed  betwe«i  the  original  par- 
ties. In  that  case  It  was  said  (page  191): 
"He  who  bnys  that  which  Is  not  assignable 
at  law,  relying  upon  a  Court  of  chancery  to 
protect  and  enforce  his  rights,  takes  it  sub- 
ject to  all  infirmities  to  which  it  Is  Hable  in 
the  hands  of  the  assignor;  and  the  reason 
is  that  equity  will  not  lend  Itself  to  deprive 
a  party  of  a  right  which  the  law  has  secur- 
ed him,  if  such  right  Is  intrinsically  Just  of 
itself."  In  Buebler  v.  McCormick.  169  Ifi. 
269,  It  was  said  (page  275,  48  N.  B.  287,  289): 
"The  purchaser  knows  from  the  papers  who 
the  mortgagor  is,  and  may,  by  notice  and  in- 
quiry, protect  himself  In  making  the  pur- 
chase much  more  readily  than  the  mortgagor 
may,  if  for  any  reason  he  Is  unable  to  ob- 
tain at  once  the  cancellation  and  return  of 
his  obligations.  The  assignee  Is  charged 
with  knowledge  of  the  law  that  a  mortgage 
is  assignable  only  in  equity  and  subject  to 
the  equities  between  the  original  parties  to 
it,  and  he  cannot  relieve  himself  from  the 
consequences  of  his  own  negligence  by  sim- 
ply showing  that  the  <nortgagor  failed  to 
take  up  the  note  and  mortgage  when  be  paid 
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the  debt  to  the  then  legal  bolder."  The  law 
as  announced  In  Olds  y.  Cummlngs,  supra, 
has  been  adhered  to  and  applied  in  every 
subsequent  case  which  has  come  before  this 
court  where  the  fame  questions  were  involv- 
ed, and  there  Is  nothing  shown  by  the  evi- 
dence In  this  case  that  could  talce  it  out  of 
the  operation  of  or  make  Inapplicable  the 
law  announced  In  Olds  t.  Cummlngs,  and 
.  subsequent  cases. 

The  bill  here  was  filed  by  appellant  be- 
fore the  maturity  of  the  principal  Indebted- 
ness. It  was  filed  on  the  theory  that  there 
bad  been  a  default  In  the  payment  of  in- 
terest, and  appellant  elected  to  declare  the 
principal  sum  due  and  to  foreclose  the  Hen 
on  account  of  such  default.  Both  the  note 
and  tnist  deed  contained  a  provision  that  If 
default  should  be  made  for  30  days  In  the 
payment  of  any  Installment  of  Interest  after 
it  became  due,  then  the  legal  holder  of  the 
note  might  elect  to  treat  the  principal  sum, 
together  with  accrued  interest,  due  and  pay- 
able. If  appellee  was  not  in  default  In  the 
payment  of  interest  then  appellant's  bill  was 
prematurely  filed  and  the  Appellate  Court 
properly  reversed  the  decree  of  the  circuit 
.-x>urt  and  directed  the  dismissal  of  the  bill. 

In  arriving  at  the  amount  due  from  appellee 
to  Howe  on  the  note  at  the  time  it  was  as- 
signed to  appellant  the  master  charged  the 
appellee  with  $734  interest  paid  by  Howe  to 
the  Massachusetts  Mutual  Life  Insurance 
Company,  $830.67,  taxes  paid,  $7  insurance, 
$22.25  title  expenses,  and  $200  commissions 
on  the  $3,000  loan.  This  made  a  total  of 
$1,783.92,  from  which  the  master  deducted 
$130  for  rents  collected  by  Howe  before  he 
assigned  the  note  to  the  appeMant,  leaving 
$1,063.02  as  the  net  amount  of  money  expend- 
ed by  Howe  for  appellee  for  which  the  $3,000 
note  and  trust  deed  were  given.  To  this 
amount  the  master  added  $100.23  as  Interest, 
$5  for  Judgment  search,  and  $100  for  solicit- 
or's fees,  making  k  total  of  $1,878.15  for 
which  the  court  entered  a  decree.  No  credit 
was  allowed  appellee  on  account  of  the  $710 
rents  collected  by  Howe  after  the  assignment 
of  the  note  and  trust  deed  to  api>ellant.  The 
Appellate  Court  held  this  $710,  less  8  per 
cent  commission  Howe  was  entitled  to  for 
collecting  it,  must  be  applied  as  a  payment 
on  the  mortgage  indebtedness.  Upon  this 
question  we  agree  with  and  adopt  the  views 
of  the  Appellate  Court  as  expressed  in  Its 
opinion  in  the  following  language:  "The  evi- 
dence shows  that  no  repairs  became  necessa- 
ry or  were  made  and  no  subsequent  taxes  ac- 
crued for  Howe  to  pay;  that  between  the 
date  of  the  assignment  and  February  2, 
1906 — the  date  the  appellee  gave  notice  of 
the  assignment  to  appellant — Howe  collected 
rents  due  from  appellant's  tenants  aggregat- 
ing $710,  which,  under  the  agreement  be- 
tween appellant  and  Howe,  should  be  applied 
In  payment  of  Interest  on  the  note  and  mort- 
gage held  by  appellee,  and  in  reduction  of 


tbe  principal  Indebtedness  secured  thereby. 
Under  the  above  authorities,  and  Townw  t. 
McClelland,  110  III.  542,  Napieralskl  v.  Simon. 
198  lU.  384,  64  N.  E.  1042,  and  cases  ther«  dt- 
ed,  we  are  of  the  opinion  that  the  rents  so  col- 
lected by  Howe  before  appellee  gave  notice  of 
the  assignment  to  appellant  must  In  equity  be 
applied  in  payment  pro  tanto  of  tbe  indebt- 
edness secured  by  the  note  and  trust  deed, 
less  the  commission  tbereon  of  $3.90,  redu- 
cing It  by  the  amount  of  $706.10,  for  the  ob- 
vious reason  that  if  appellee  had  given  ap- 
pellant notice  of  the  assignment  when  It  was 
madCi  appellant  could  have  protected  herself 
from  the  fraud  of  Howe  In  collecting  the 
rents  and  not  applying  them  on  the  note. 
By  keeping  silent  and  permitting  appellant 
to  believe  that  Howe  was  still  the  owner  of 
her  note  and  trust  deed  appellee  enabled 
Howe  to  continue  collecting  the  rents  and  to 
apply  them  to  bis  own  use.  In  violation  ot 
his  agreement  with  appellant.  Under  the 
agreement  between  appellant  and  Howe  the 
Interest  due  on  January  1,  1906,  and  July  1, 
1906,  should  have  been  paid  by  Howe  out  of 
tbe  rents  collected  before  the  balance  of  tbe 
money  collected  by  him  was  applied  In  reduc- 
tion of  the  principal  indebtedness.  Tbe 
money  collected  must  be  so  applied.  It  fol- 
lows from  such  application  of  the  money  that 
appellant  was  not  In  default  In  the  payment 
of  interest  when  the  bill'  In  this  case  was 
filed." 

The  decisions  cited  herein,  and  many  oth- 
ers to  the  same  effect,  are  too  familiar  to  the 
profession  to  justify  extended  comment  upon 
them  or  quotations  from  them.  They  abun- 
dantly sustain  tbe  proposition  that  where  a 
mortgage  has  been  assigned  and  tbe  mort- 
gagor, without  any  negligence  on  his  part  and 
without  notice  of  tbe  assignment  so  made, 
pays  the  payee,  who  has  parted  with  the 
note,  that  will  discbarge  the  mortgage,  and 
In  a  suit  to  foreclose  such  payment  may  be 
set-  up  In  bar  of  a  decree  for  Its  foreclosure. 
We  are  unable  to  see  upoa  what  principle 
appellee  coald  be  denied  the  right  to  have  the 
rents  paid  Howe  before  she  was  notified  be 
had  sold  and  assigned  the  note  and  mortgage, 
treated  as  a  payment  pro  tanto  upon  tbe 
mortgage.  If  she  was  not  entitled  to  bave 
any  of  said  sum  applied  as  a  credit  upon  the 
principal  of  the  note  before  Its  maturity  she 
was  entitled  to  have  it  applied  to  the  pay- 
ment of  Interest  falling  due,  and  If  Howe 
had  retained  the  note  and  mortgage  be  could 
not  have  maintained  the  bill  to  have  it  fore- 
closed for  the  nonpayment  of  Interest,  for 
be  had  received  from  appellee,  through  her 
tenants,  more  than  a  sufficient  sum  to  pay 
all  Interest  that  had  acoMied  or  would  ac- 
crue on  the  note  up  to  tbe  time  of  Its  ma- 
turity. Appellant,  under  the  authorities  dt- 
ed,  and  for  tbe  reasons  In  them  stated,  oc- 
cupied no  better  position  than  Howe  himself. 

Some  attempt  is  made  by  appellant  to  show 
that  Howe  negotiated  tbe  note  and  trust 
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deed  as  the  agent  of  appell'ee,  and  that  there- 
fore the  doctrine  of  Olds  v.  Gummlngs,  and 
subsequent  cases,  does  not  apply.  We  think 
this  contention  wholly  -without  merit,  as  It 
Is  contrary  to  the  evidence  In  this  case. 

A  considerable  portion  of  appellant's  brief 
is  devoted  to  a  discussion  of  what  occurred 
between  the  parties  In  their  efCorts  to  efCect 
a  settlement  after  appellee  received  notice 
that  appellant  owned  the  note  and  trust  deed. 
We  have  considered  this  branch  of  the  case 
and  read  the  evidence  offered  upon  It,  but 
there  was  nothing  In  anything  done  by  the 
parties  during  those  negotiations  that  would 
In  anywise  alter  the  rights  of  the  parties  in 
this  litigation  or  Justify  a  different  Judgment 
from  that  rendered  by  the  Appellate  Court. 

The  Judgment  of  the  Appellate  Court  Is 
therefore  affirmed. 

Judgment  affirmed. 


(234  III.  344) 

ST.  LOUIS  &  I.  B.  BT.  r.  BARNSBACE. 

(Supreme  Conrt  of  Illinois.    April  23,  1908. 

Rehearing  Denied  June  3,  1908.) 

1.  BlMiNEWT  Domain— Damages  to  Pkopbht 

Not  Taken— Excessiveness. 

The  right  of  way  over  a  farm  proposed  to 
be  taken  by  a  railroad  was  along  its  Donndary 
line,  and  would  not  make  it  necessary  for  the 
owner  to  cross  the  railroad  to  cultivate  bis 
farm.  The  distance  tietween  the  railroad  and 
the  buildings  at  the  nearest  point  was  more  than 
l.lOO  feet.  The  evidence  did  not  show  that 
the  owner  had  any  orchards,  wooden  fences,  or 
other  property  liable  to  be  damaged  by  fire  in 
such  close  proximity  to  the  proposed  right  of 
way  as  to  make  the  danger  from  that  element 
of  any  appreciable  consequence.  The  shape  of 
the  fields  was  not  materially  changed,  and  the 
principal  element  of  damage  was  in  being  de- 
prived of  a  road  on  the  boundary  in  going  to 
and  from  a  part  of  the  farm,  which  conld  bo 
overcome  by  making  a  road  Inside  the  right  of 
way  and  erecting  gates  in  the  cross-fences  in- 
stead of,  as  heretofore,  in  the  outside  fences 
along  the  highway.  The  farm  contained  1Q1% 
acres  worth  from  $1.50  to  $175  an  acre.  Beld, 
that  an  award  of  $1,570  as  damages  to  the 
land  not  taken  was  excessive. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  S  402.] 
Z.  BviDENCB— Opinion    Bvidencb— Weight— 

Damages  to  Pbopebtt. 

That  a  witness'  opinion  in  condemnation 
proceedings  by  a  railroad  that  a  given  amount 
of  damage  will  result  appears  to  have  been 
based  on  mere  conjecture  as  to  remote  possi- 
bilities so  Improbable  that  no  reasonable  person 
would  take  them  into  acconnt  in  determining 
what  he  would  be  willing  to  pay  for  the  land  if 
he  wanted  to  buy  it  tends  to  destroy  its  evi- 
dentiary value. 

fErl.  Note.— For  rases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  2394.] 

3.  Eminent  Domain  —  Compensation— Bub- 
MBNT8  or. 

Keeping  in  view  that  the  measure  of  dam- 
ages is  the  depreciation  in  the  fair  market  value 
of  the  premises  not  taken  because  of  the  con- 
gtmction  and  operation  of  a  railroad,  the  trial 
coort.  in  the  exercise  of  a  sound  discretion, 
should  exclude  all  improbable  and  irrelevant  con- 
siderations which  could  not  reasonably  be  sup- 
posed to  affect  the  fair  market  value. 

fEd.  Note.— For  oases  in  point,  see  Cent  IMg. 
voL  lis,  Eminent  Domain,  {{  239-300.] 


4.  Same— Assessment  bt  Jiibt— MisucAoiNa 

Instkuctions. 

Where  under  the  evidence  in  condemnation 
proceedings  by  a  railroad  the  damage  to  be  ap- 
prehended from  6re  from  engines  to  the  build- 
logs  on  the  premises  was  too  remote  and  con- 
jectural to  be  considered  in  the  estimation  of 
damages,  an  instruction  that  any  damages  the 
evidence  mi^ht  show  would  be  caused  by  the 
close  proximity  of  the  railroad  to  property  not 
taken  by  the  discharge  of  cinders,  ashes,  and 
smoke,  and  danger  to  the  property  from  fire 
might  be  taken  into  consideration,  was  liable 
to  mislead  the  jury.  * 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §§  562-667.1 

Dunn  and  Hand,  JX,  dissenting. 

Appeal  from  Madison  County  Court,  John 
E.  Hillskotter,  Judge. 

Cpndemnatlon  proceedings  by  the  St  Louis 
&  Illinois  Belt  Railway  against  Fred  J. 
Barnsback.  From  the  judgment  rendered, 
the  railway  company  appeala  Beversed 
and  remanded. 

Forman  &  Whitnel  and  Wamock,  William- 
son &  Burroughs,  for  appellant  Springer  & 
Buckley  and  C  H.  Burton,  for  appellee. 

TICKERS,  J.  This  Is  a  condemnation  pro- 
ceeding instituted  by  the  St  Louis  &  Illinois 
Belt  Railway  CcMupany  to.  condemn  a  right 
of  way  across  the  farm  of  Fred  J.  Bams- 
baclc  The  strip  of  land  condemned  Is  ap- 
proximately 106  feet  wide,  and  somewhat 
less  than  one-half  mile  in  length,  and  com- 
prises 4^  acres.  The  railroad  right  of  way 
enters  the  Bamsback  land  at  the  south- 
west comer  and  runs  north  parallel  with  the 
land  line  for  about  one-half  mile,  where  the 
railroad  curves  to  the  west  leaving  the 
Bamsback  farm.  The  Jury  assessed  the  dam- 
ages for  the  land  taken  at  $701.25,  and  the 
damages  to  the  premises  not  taken  at  $1,670, 
making  a  total  of  $2,271.25.  A  motion  for  a 
new  trial  was  overruled,  and  Judgment  ren- 
dered on  the  verdict  The  railroad  company 
brings  the  record  to  this  court  by  appeal, 
and  assigns  as  error  that  the  damages  are 
excessive,  and  that  the  court  erred  In  ad- 
mitting Improper  evidence  and  In  giving 
instructions  to  the  Jury. 

Appellee's  farm  consists  of  161%  acres, 
all  of  which  appears  to  be  in  cultivation  and 
improved  with  ordinary  farm  buildings. 
The  evidence  shows  that  the  land  Is  worth 
from  $160  to  $175  per  acre.  The  Jury  award- 
ed appellee  damages  at  the  rate  of  $165  per 
acre  for  the  4%  acres  condemned  for  right 
of  way.  The  finding  of  the  Jury  upon  this 
point  Is  fair  and  reasonable  under  the  evi- 
dence. The  damages  awarded  to  the  land 
not  taken  are  excessive.  The  right  of  way 
proposed  to  be  taken  is  along  the  western 
boundary  line  of  appellee's  land.  The  pro- 
posed line  of  railroad  does  not  separate  ap- 
pellee's farm  Into  two  parts.  The  building 
and  operation  of  the  railroad  upon  the  pro- 
posed line  will  not  make  It  necessary  for 
appellee  to  cross  the  railroad  In  order  to 
cultivate  bis  farm.     The  distance  between 
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tbe  railroad  and  appdlee'B  buildings  at  the 
nearest  point  is  more  tlian  1,100  feet  There 
is  DO  evidence  that  appellee  maintains  wood- 
en fences  or  other  property  on  the  farm  in 
such  proximity  to  the  road  as  to  be  In  danger 
from  fire.  ▲  number  of  witnesses  who  testi- 
fied for  appellant  stated  tbat  there  would  be 
but  little  or  no  damage  resulting  to  the  lands 
not  taken,  while  a  larger  number  of  witness- 
es testified  for  appellee  that  in  their  opinion 
the  damages  to  the  lands  not  taken  would 
be  from  $10  to  $25  per  acre.  The  majority 
appellee's  witnesses  stated  no  facts  upon 
which  they  based  their  opinions  as  to  these 
damages.  Those  who  attempted  to  give  a 
basis  for  their  estimate  mentioned,  among 
other  things,  damages  from  cinders,  smoke, 
ashes,  and  the  danger  from  fire.  Adolph 
Hltz,  who  places  the  damages  higher  than 
any  other  witness,  said  that  the  danger  from 
fire  was  the  principal  element  ui)on  which 
he  rested  his  opinion.  The  witness  Borde- 
meler  based  his  estimate  of  $20  per  acre  up- 
oa  the  danger  from  fire,  the  liability  of 
horses  mnnlng  away,  inability  to  stack  wheat 
or  straw  near  the  road,  being  deprived  of  the 
privilege  of  growing  straw  potatoes  near  the 
road,  and  the  danger  of  breaking  machinery 
In  crossing  the  track.  Tbe  witness  Yates 
based  his  opinion  of  $18  per  acre  upon  sub- 
stantially the  same  grounds  as  Bordemeier. 
The  witness  Stulken  estimated  the  damage 
to  the  land  not  taken  at  $15  per  acre  on  ac- 
count of  the  loss  of  tbe  highway,  danger 
from  fire,  the  making  of  a  field  road,  and 
the  necessity  of  hiring  a  man  instead  of  a 
boy,  so  tbat  he  could  hold  the  horses  and 
prevent  their  running  away.  Such,  in  sub- 
stance, are.the  considerations  upon  which  the 
witnesses  based  their  opinions. 

The  ascertainment  of  damages  to  be 
awarded  In  condemnation  proceedings  neces- 
sarily must  rest  almost  entirely  upon  opin- 
ion&  Any  competent  witness  who  is  ac- 
quainted with  the  premises  involved  and  has 
knowledge  of  the  market  price  of  such  land 
is  qualified  to  give  his  opinion.  The  weight 
to  be  given  to  such  testimony  depends,  in 
a  great  degree,  upon  the  knowledge  of  the 
witness  and  the  facts  upon  which  his  testi- 
mony Is  based.  3  Elliott  on  Railroads,  | 
1037.  Where  a  witness  states  tbat  a  given 
amount  of  damage  will  result  from  the  build- 
ing and  operation  of  the  road,  and  it  ap- 
pears that  such  opinion  is  based  upon  mere 
conjecture  as  to  remote  possibilities,  which 
are  so  improbable  tbat  no  reasonable  person 
would  take  them  into  accoimt  In  determin- 
ing the  price  that  he  would  be  willing. to 
pay  for  the  land  If  he  wanted  to  buy  It,  these 
facts  tend  to  destroy  the  evidentiary  value 
of  the  opinion.  Keeping  in  view  that  the 
measure  of  damages  is  tbe  depreciation  in 
the  fair  market  value  of  tbe  premises  not 
taken  by  reason  of  the  construction  and  op- 
eration of  tbe  road,  the  trial  court,  In 
the  exercise  of  a  sound  judicial  discretion, 
should  exclude  from  the  consideration  of  the 


jury  all  improbable  and  Irrelevant  considera- 
tions which  could  not  reasonably  l>e  suppos- 
ed to  affect  the  fair  market  value  of  tbe 
premises.  No  hard  and  fast  rule  can  be  laid 
down  applicable  to  all  cases,  since  whether 
a  given  circumstance  will  or  will  not  affect 
the  market  value  of  tbe  premises  is  a  ques- 
tion resting  In  opinion.  In  the  case  at  t>ar 
the  jury  have  apparently  given  undue  weight 
to  tbe  testimony  of  appellee's  witnesses  In 
respect  to  future  damages  from  causes  which 
are  so  remote  and  improbable  as  to  be  en- 
titled to  little  or  no  weight  whatever.  The 
danger  to  be  apprehended  from  fire  to  tbe 
appellee's  buildings,  also  damages  from  cin- 
ders, smoke,  and  ashes,  must  be  regarded  as 
highly  speculative.  It  is  scarcely  within  the 
range  of  possibilities  that  sparks  from  pass- 
.  Ing  engines  could  set  fire  to  buildings  over 
1,100  feet  from  the  track,  or  that  any  an- 
noyance or  Inconvenience  would  result  from 
the  discharge  of  cinders,  ashes,  and  smoke 
at  this  distance  from  tbe  railroad.  These 
elements  of  damages  must  therefore  be  re- 
stricted to  their  possible  effect  upon  the  ap- 
pellee's premises  other  than  his  buildings. 
Tbe  evidence  does  not  show  that  the  appel- 
lee has  any  orchards,  wooden  fences,  or  oth- 
er property  liable  to  be  damaged  by  fire  in 
such  close  proximity  to  the  proposed  line 
of  road  as  to  make  the  danger  from  that 
element  of  any  appreciable  consequence.  Ap- 
pellee's land  where  the  line  of  railroad  runs 
is  comparatively  level.  Therefore  no  exten- 
sive cuts  or  fills  will  be  necessary.  The 
roadbed  Is  practically  on  the  surface  over 
the  entire  length  of  appellee's  land.  Tlie 
road  does  not  separate  appellee's  farm  into 
two  parts.  It  will  not  be  necessary  for  ap- 
pellee to  cross  the  railroad  in  order  to  get 
to  any  part  of  his  farm.  The  shape  of  bis 
fields  is  not  materially  changed,  or  their 
cultivation  Interfered  with.  The  principal 
eleibent  of  damage  that  appellee  will  sustain 
is  being  deprived  of  the  use  of  the  road  on 
tbe  western  iMundary  of  his  farm  in  going 
to  and  from  the  south  part  of  his  farm. 
This,  however,  can  be  overcome,  as  suggest- 
ed by  some  of  the  witnesses,  by  making  a 
road  Inside  of  tbe  right  of  way  and  erect- 
ing gates  at  the  cross-fences  instead  of  main- 
taining them,  as  heretofore,  in  the  outside 
fences  along  tbe  highway.  This,  at  most, 
could  amount  to  no  more  tlian  the  value  of 
tbe  land  appropriated  for  road  purposes,  to- 
gether with  a  reasonable  estimate  for  the 
inconvenience  of  opening  and  closing  an  ad- 
ditional number  of  gates.  In  our  opinion 
the  damages  awarded  by  the  jury  to  tbe  land 
not  taken  are 'excessive. 

The  court,  at  the  instance  of  appellee,  gave 
tbe  Jury  the  following  Instruction :  "Tbe  Ju- 
ry is  further  instructed  tbat  In  arriving  at 
the  damages,  if  any,  to  be  awarded  for  land 
not  taken,  they  may  take  into  consideration 
any  damages  tbe  evidence  may  show,  if  any, 
will  be  caused  by  the  close  proximity  of  the 
railroad  to  defendant's  property  not  taken 
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by  tbe  discharge  of  cinders,  ashes,  and  smoke 
upon  the  premises,  and  any  real  danger  to 
the  property  from  Are  from  engines."  Under 
the  evidence  In  this  case  we  think  that  this 
Instrtictloa  was  liable  to  mislead  the  jury. 
If  the  jnry  understood  from  this  Instruction 
that  they  were  to  estimate  the  danger  from 
cinders,  ashes,  smoke,  and  fire  to  the  appel- 
lee's buildings.  It  was  clearly  Improper  to  so 
apply  It.  In  view  of  the  amount  of  damages 
awarded,  we  think  the  Instruction  must  have 
been  so  understood  by  the  Jury.  As  already 
pointed  /Out,  the  danger  to  be  apprehended 
from  these  elements  to  the  buildings  upon 
the  premises  Is  too  remote  and  conjectural 
to  be  considered  In  the  estimation  of  appel- 
lee's damages.  We,  however,  rest  our  judg- 
ment of  rerersal  mainly  upon  the  ground 
that  the  damages  are  excessive. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

Beversed  and   remanded. 

DUNN  and  HAND,  JJ.  (dissenting).  We 
do  not  concur  In  the  criticism  of  the  Instruc- 
tion contained  In  the  foregoing  opinion.  The 
danger  arising  from  the  proximity  of  the 
railroad,  and  from  fire  from  the  engines,  and 
the  discharge  of  cinders,  ashes,  and  smoke^ 
was  proper  for  the  consideration  of  the  jury, 
as  afTectlug  the  fair  cash  market  value  of 
the  land  not  tak^n.  The  jury  were  fully 
Instructed  that  the  actual  depreciation  In  the 
fair  cash  market  value  of  the  premises  cov- 
erei  all  tbe  damages  that  could  be  allowed 
on. account  of  the  land  not  taken.  There  la 
nothing  in  the  Instruction  which  could  have 
led  the  jury  to  suppose  that  they  could  allow 
to  tbe  appellee  any  damages  other  than  the 
depreciation  In  the  fair  cash  market  value 
of  the  premises. 


(234  111.  350) 

CASBY  V.  ADAMS. 

(Supreme  Court  of  Illinois.    April  23,  1908. 

Behearing  Denied  June  4,  1908.) 

Neouoence  —  Dangerous  PsEiasES— Eleva- 
tor   SHArr— IiICEWSEES. 

Defendant  maintained  an  unguarded  eleva- 
tor shaft  opening  into  an  alley,  and  operated 
in  the  shaft  an  elevator  for  the  use  of  tenants 
of  his  building.  One  of  the  tenants  sent  for  an 
express  wagon  to  convey  certain  goods  from 
tbe  building  on  which  wagon  decedent,  daring  a 
strike,  had  been  detailed  as  a  policeman  to  pro- 
tect the  express  company's  employes  and  prop- 
erty from  strikers.  On  the  wagon  being  backed 
against  the  door  opening  into  the  elevator  shaft, 
decedent  stepped  into  the  shaft  while  the  eleva- 
tor was  at  an  upper  floor,  and  fell  to  the  bottom, 
receiving  injuries  from  which  he  died.  Held, 
that  deceased,  in  entering  the  building,  was  ei- 
ther a  trespasser  or  a  mere  licensee,  as  to 
whom  defendant  owed  no  duty  except  to  re- 
frain from  inflicting  a  willful  or  wanton  injury 
on  him,  and  therefore  defendant  was  not  liable. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §f  42-17,  60.] 

Error  to  Branch  Appellate  Court,  First  Dis- 
trict, on  Error  to  Superior  Court,  Cook  Coun- 
ty; Theodore  Brentano,  Judge. 


Action  by  John  D.  Ca^ey,  as  administrator 
of  the  estate  of  Patrick  B.  Blackwell,  deceas- 
ed, against  William  P.  Adams,  Judgment  for 
defendant  affirmed  by  the  Appellate  Court, 
and  plaintiff  brings  error.    Affirmed. 

On  July  21,  1905,  John  D.  Casey,  adminis- 
trator of  the  estate  of  Patrick  E.  Blackwell, 
plaintiff  in  error,  brought  suit  In  the  superior 
court  of  Cook  county  against  William  P. 
Adams,  defendant  in  error,  to  recover  dam- 
ages for  the  death  of  plaintiff  in  error's  intes- 
tate, alleged  to  have  been  caused  through  the 
negligence  of  defendant  in  error.  To  the 
declaration  the  defendant  Interposed  the  gen- 
eral Issue,  and  upon  a  trial,  at  the  close  of 
the  evidence  for  plaintiff,  under  direction  of 
the  court,  the  jury  returned  a  verdict  of  not 
guilty.  Motions  for  a  new  trial  and  in  ar- 
rest of  judgment  were  overruled,  and  judg- 
ment was  entered  by  the  court  against  plain- 
tiff in  error.  An  appeal  was  taken  to  the  Ap- 
pellate Court  for  the  First  District.  There 
the  cause  was  assigned  to  the  branch  court, 
where  the  judgment  of  the  superior  court  was 
affirmed.  Plaintiff  In  error  was  granted  a 
certificate  of  Importance,  and  brings  the  rec- 
ord here  for  review. 

The  declaration  alleges,  in  substance,  that 
tbe  defendant,  on  May  10, 1905,  owned  a  cer- 
tain large  business  building  In  the  city  of 
Chicago,  different  portions  of  which  were 
then  and  there  occupied  by  various  firms 
and  persons  as  tenants  of  defendant  in  carry- 
ing on  their  business,  and  that  defendant  had 
then  and  there  In  said  building  in  his  control 
a  certain  large,  open  freight  elevator  shaft 
extending  from  the  upper  floors  of  said  build- 
ing to  the  basement  and  Immediately  inside 
the  wall  of  said  building,  which  wall  was 
next  to  and  parallel  to  a  certain  alleyway; 
that  In  said  elevator  shaft  he  owned  and  con- 
trolled and  operated  a  large  freight  elevator 
for  the  use  of  his  said  tenautS'  and  those 
transacting  business  with  them ;  that  he  then 
and  there  had  and  maintained,  a  sbort  dis- 
tance above  the  ground  floor  of  said  building, 
a  large  doorway  or  opening  in  the  wall  about 
5%  feet  wide  and  0  feet  high,  the  bottom  of 
which  was  about  4  feet  from  the  surface  of 
said  alleyway,  and  which  doorway  opened  di- 
rectly from  said  alleyway  Into  said  elevator 
shaft,  with  only  the  thickness  of  said  wall 
between  the  two ;  that  through  said  doorway 
the  said  tenants,  their  employ 6s  and  those 
with  whom  they  transacted  business  were  ac- 
customed to  pass,  with  the  knowledge  and 
consent  of  defendant,  in  taking  and  deliver- 
ing goods  for  said  tenants  from  said  elevator 
to  wagons  standing  In  said  alleyway  and  from 
said  wagons  to  said  elevator,  and  that  by 
reason  of  the  premises  it  was  then  and  there 
the  duty  of  defendant  to  have  exercised  ordi- 
nary care  toward  keeping  and  maintaining 
said  doorway  in  a  reasonably  safe  condition 
for  such  use  by  such  persons,  and  for  tbe 
reasons,  among  other  things,  that  there  was 
no  light  in  said  elevator  shaft  and  but  poor 
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light  In  Bald  alleyway,  and  that  from  the  sit- 
nation  of  said  elevator  shaft,  doorway,  and 
alleyway  a  person  approaching  and  about  to 
enter  said  doorway  from  a  wagon  in  said 
alleyway  would  not  ordinarily  expect  to  find, 
and  might  through  no  want  of  ordinary  care 
on  bis  part  fall  to  discover,  the  existence  of 
said  elevator  shaft  Immediately  Inside  of  said 
doorway,  all  of  which  defendant  knew  or  by 
the  exercise  of  ordinary  care  could  have 
known;  that  the  reasonable  safety  of  such 
I>ersons  required,  and  It  was  then  and  there 
the  duty  of  defendant  to  place  and  maintain, 
a  chain  or  other  sufficient  barrier  across  said 
doorway  or  a  sufficient  warning  or  notice  In 
said  doorway  to  apprise  such  person  or  v^t- 
soaa.  In  the  event  said  elevator  was  away 
from  said  doorway,  of  the  presence  of  said 
elevator  shaft,  and  to  prevent  them  from  fall- 
ing into  said  shaft,  but  that  defendant.  In 
disregard  and  violation  of  his  duty,  negli- 
gently failed  to  place  and  maintain  such 
chain  or  protection  across  said  doorway  or  a 
sufficient  warning  or  notice  in  said  doorway 
for  the  purpose  aforesaid. 

The  declaration  further  alleges  that  an  ex- 
press wagon  belonging  to  Wells-Fargo  &  Co., 
In  charge  of  one  of  its  servants,  at  the  request 
of  one  of  the  tenants  of  the  building  who 
had  the  right  to  use  said  eWvator,  shaft,  and 
doorway,  as  aforesaid,  called  at  said  doorway 
in  said  alleyway  to  collect  and  receive  certain 
goods  which  said  tenant  was  to  convey  by 
said  elevator  from  one  of  the  upper  floors  of 
said  building  which  It  occupied  down  to  the 
doorway  and  there  deliver  to  said  express 
company  for  transportation ;  that  said  wagon 
was  backed  by  the  driver  thereof  up  to  and 
against  said  wail  immediately  in  front  of  said 
doorway;  that  said  elevator  was  then  and 
there  away  from  said  doorway,  and  that  by 
reason  of  the  negligence  and  failure  on  the 
part  of  defendant,  as  aforesaid,  said  Patrick 
B.  Blackwell,  who  was  then  a  police  officer  of 
the  city  of  Chicago,  accompanying  said  wagon 
and  riding  therein  for  the  purpose  of  protect- 
ing the  property  of  said  express  company  and 
its  employes,  at  its  request  and  under  the  or- 
ders of  his  superior  officer,  while  he  was  In 
the  performance  of  bis  duty  and  In  the  exer- 
cise of  due  care  and  caution  for  his  own 
safety,  then  and  there  stepped  from  said  wag- 
on to  the  bottom  sill  of  said  doorway,  and  ac- 
cidentally fell  down  said  elevator  shaft  into 
the  basement  of  said  building,  thereby  re- 
ceiving injuries  which  resulted  in  bis  death. 

Defendant  In  error  owned  the  building  men- 
tioned In  the  declaration.  It  was  7  stories 
high,  and  extended  from  Wabash  avenue 
170  feet  west  along  Congress  street  to  an  al- 
ley nmning  north  and  south,  15  or  20  feet  in 
width.  On  the  opposite  side  of  the  alley  and 
Immediately  west  Is  the  Slegel-Cooper  build- 
ing, 8  stories  high.  In  front  of  these  build- 
ings, on  Congress  street,  26  feet  above  the 
ground,  is  the  structure  of  an  elevated  road. 
The  structure  Is  but  7  feet  from  the  street 
line.    The  doorway  to  the  elevator  shaft  is 


41  feet  from  that  line.  That  structure  and 
the  building  on  the  opposite  side  of  the  alley 
to  some  extent  prevented  light  entering  the 
elevator  shaft  through  the  doorway.  There 
was  no  light  in  the  shaft  except  that  which 
came  in  through  the  opening  In  the  outer 
wall,  which  was  27  Inches  in  thickness,  and 
when  the  doors  were  opened  no  chain  or  bar- 
rier of  any  kind  was  placed  across  the  open- 
ing. The  shaft  and  the  doorway  were  locat- 
ed and  the  elevator  was  used  as  averred  by 
the  declaration. 

The  accident  occurred  on  May  10,  1905, 
during  a  teamsters'  strike  in  the  city  of  Chi- 
cago. •  To  protect  the  property  carried  by 
various  common  carriers  In  that  city,  at 
their  request  a  large  force  of  police  officers 
was  detailed,  among  whom  was  t&e  deceased. 
Some  time  during  the  day  a  servant  of  one 
of  the  tenants  In  the  building  engaged  Wells- 
Fargo  &  Co.,  an  express  company,  to  trans-, 
port  certain  goods  of  the  tenant  from  the 
building.  When  the  express  wagon,  which 
was  in  charge  of  one  of  the  servants  of  the 
express  company,  came  to  the  building  for 
the  merchandise,  It  was  driven  into  the  alley- 
way and  backed  up  to  the  opening  leading  In- 
to the  elevator  shaft  The  deceased  came 
with  the  wagon,  under  orders  from  his  supe- 
rior officer  to  ride  on  and  remain  with  this 
wagon  to  protect  the  property  and  employes 
of  said  company  and  the  goods  carried  by  the 
wagon  from  the  strikers.  When  the  wagon 
arrived  the  elevator  was  some  distance  above 
the  opening,  coming  down,  loaded  with  the 
goods  to  be  taken  away.  It  was  a  dark, 
cloudy  day,  and  the  wagon  was  a  large  cover- 
ed wagon,  open  only  in  front  and  rear.  Im- 
mediately after  it  stopped,  the  deceased,  who 
was  riding  inside  of  the  wagon,  was  seen  to 
step  sideways  and  a  little  backwards  upon 
the  tailboard  of  the  wagon,  which  was  drop- 
ped and  projected  out  from  the  rear  end  of 
the  bottom  of  the  wagon  bed.  Continuing  in 
the  same  direction  and  moving  the  same 
way  he  then  apparently  stepped  upon  the  bot- 
tom sill  of  the  doorway  or  opening  and  dis- 
appeared Into  the  elevator  shaft  below.  The 
injuries  received  from  the  fall  resulted  in  his 
death  a  short  time  afterward.  He  left  sur- 
viving him  a  wife  and  two  children. 

It  is  contended  by  the  plaintiff  in  error  (1) 
the  Branch  Appellate  Court  erred  in  holding 
that  the  deceased  was  a  mere  licensee  or  tres- 
passer upon  the  premises  of  defendant  at  the 
time  of  his  injury ;  (2)  the  said  court  erred  in 
holding  that  the  deceased  was  guilty  of  neg- 
ligence which  contributed  to  his  injury  and 
death. 

James  C.  McShane,  for  plalntUE  In  error. 
Frank  M.  Cox  and  J.  F.  Dammann,  Jr.,  for 
defendant  In  error. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  Defendant  in  error  maintained  an 
elevator  shaft  and  operated  a  freight  ele- 
vator therein  for  the  use  of  hla  tenants  and 
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employ^  In  recelvlugr  and  discharging  mer- 
cbandlse.  The  deceased  was  a  police  officer 
directed  by  his  saperlor  to  ride  on  the  wagon 
of  the  express  company  for  the  purpose  of 
protecting  the  express  company's  horses,  its 
employes,  and  the  wagon  and  merchandise 
therein,  from  strllcing  teamsters.  When  the 
employe  of  the  express  company  In  charge 
of  this  particular  wagon  backed  the  wagon 
up  to  the  doorway  opening  Into  the  elevator 
shaft  the  deceased  stepped  Into  the  opening, 
which  from  the  outside  seemed  darlt,  fell 
down  the  shaft,  and  received  a  fatal  Injury. 
The  wagon  apd  the  employes  of  the  express 
company  came  there  at  the  request  of  a  ten- 
ant to  receive  goods.  The  deceased  had  no 
connection  whatever  with  the  business  of 
the  tenant  His  sole  duty  was  to  act  as  a 
guard  for  and  on  behalf  of  the  express  com- 
pany, to  protect  Its  employes  and  property, 
and  the  property  of  others  while  In  Its  cus- 
tody. The  tentint  had  no  business  to  do  with 
the  deceased,  and  the  deceased  did  not  have 
occasion  to  see  or  communicate  with  any 
person  within  the  building.  He  was  not  al- 
lured, induced,  or  Invited  by  the  defendant  In 
error  or  his  tenant  to  enter  the  building.  It 
must  be  inferred  from  the  evidence  that  he 
entered  the  building  for  one  or  the  other  of 
two  purposes:  Either  (1)  as  a  matter  of  con- 
venience, for  the  purpose  of  getting  out  of 
the  way  of  those  who  were  about  to  place 
In  the  wagon  paclcages  which  the  tenant  de- 
sired to  ship;  or  (2)  for  the  purpose  of  bet- 
ter protecting  the  employes  of  the  express 
company  while  talking  possession  of  the  goods 
that  were  to  be  shipped,  and  for  the  purpose 
of  better  protecting  the  goods  themselves  as 
■oon  as  they  passed  Into  the  possession  of  the 
express  company.  If  he  went  Into  the  build- 
ing for  the  first  purpose  be  was  a  mere  tres- 
passer, and  defendant  in  error  owed  him  no 
more  duty  than  would  the  owner  of  the 
onilding  across  the  alley  if  the  deceased  bad 
elected  to  step  Into  that  building  to  wait 
while  the  goods  were  being  loaded.  If,  on 
the  other  hand,  he  stepped  Into  the  building 
that  he  might  better  perform  his  duties  as 
police  officer  he  was  licensed  so  to  do  by  the 
law  Itself,  even  in  the  absence  of  permission 
given  by  the  owner  of  the  building.  Cooley 
on  Torts,  813;  Woodruff  v.  Bowen,  136  Ind. 
431,  34  N.  E.  1113.  22  L.  R.  A.  198.  In  such 
case,  however,  he  would  be  a  mere  licensee, 
to  whom  defendant  In  error  would  owe  no 
duty  except  the  duty  to  refrain  from  Inflict- 
ing a  willful  or  wanton  injury  upon  him. 
It  was  so  held  by  this  court  In  Gibson  ▼. 
Leonard,  143  111.  182,  32  N.  E.  182,  17  L.  R.  A. 
688,  88  Am.  St  Rep.  876,  in  reference  to  a 
member  of  a  fire  Insurance  patrol  who  enter- 
ed a  building  for  the  purpose  of  protecting 
property  therein  from  fire,  and  who,  while 
using  an  elevator  in  the  building,  was  injured 
by  the  failing  of  the  counterweight  which 
according  to  his  contention,  was  not  properly 
secured.  The  rule  announced  In  that  case 
moat  be  held  applicable  to  the  policeman  who 


enters  without  any  express  or  implied  invi- 
tation from  the  owner. 

It  is  unnecessary  to  consider  the  question 
of  contributory  negligence. 

The  Judgment  of  the  Branch  Appellate 
Court  will  be  affirmed. 

Judgment  affirmed. 

(IM  IlL  St.) 

INMAN  et  al.  t.  MILLER  et  al. 

(Supreme  Court  of  Illinois.    April  23,  190SL 
Rehearing  Denied  June  3,  190a) 

1.  Appeal  aitd  Ebxob— Recobi>— Abstbaci  or 
Recorded  UTT  to  Make. 

Under  the  rules  of  this  court,  published 
in  volume  204  of  the  Illinois  Reports  (68  N.  B. 
v-zii),  it  is  the  duty  of  parties  to  prepare  and 
file  complete  abstracts  of  the  record  upon  which 
the  court  may  rely  in  determining  the  questions 
presented  for  review  without  resort  to  tlie  writ- 
ten record,  and  the  court  will  not  perform  this 
work,  which  devolves  on  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  3,  Appeal  and  Error,  i  2574.] 

2.  Same— EFfECT  or  Failube  to  Make  Pbop> 
SB  Abstbacts. 

In  a  suit  for  specific  performance  of  a 
contract  to  convey  lands,  the  defense  being  that 
the  complainant  did  not  furnisli  defendant  with 
an  abstract  of  the  title  aa  agreed,  where  the  al>- 
stract  of  the  record  filed  by  appellant  failed  to 
set  out  the  greater  part  of  the  abstract  of  title, 
the  sufficiency  of  which  was  in  question,  and 
the  parts  set  out  therein  were  wholly  insufficient 
to  enable  the  court  to  pass  npon  its  sufficiency 
under  the  contract  without  a  laborious  ezamf* 
nation  of  the  record,  the  question  will  not  be 
considered  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dl* 
vol.  3,  Appeal  and  Error,  {{  2618-2620,  2776- 
2780.] 

Error  to  Circuit  Court,  Saline  County;  A. 
W.  Lewis,  Judga 

Suit  by  H.  D.  Inman  and  others  against 
Laura  S.  Miller  and  another.  From  a  Judg- 
ment for  defendants,  comptainants  appeal. 
Affirmed. 

Ray  ft  Dobbins  and  John  Ia  Tlmmpson, 
for  plaintifTs  In  error.  F.  M.  Oreen,  Abney 
Sc  Burnett  and  W.  F.  Scott,  f<Hr  defendants 
in  error. 

VIOKEBS,  J.  This  Is  a  writ  of  error 
sued  out  to  bring  in  review  in  this  court  a 
decree  of  the  circuit  court' of  Saline  county 
dismissing  for  want  of  equity  a  bill  in  chan- 
cery for  the  specific  performance  of  a  con- 
tract for  the  exchange  of  lands. 

Plaintiffs  in  error,  claiming  to  be  the  own- 
ers of  about  283  acres  of  land  In  Erie  coun- 
ty. Pa.,  entered  into  a  written  contract  with 
defendants  in  error  to  exchange  the  Pennsyl- 
vania lands  for  230  acres  of  land  alleged  to 
belong  to  defendants  in  error,  located  in  Sa- 
line county,  III.,  and  also  a  lot  in  Urbana,  III. 
and  $1,000  In  money.  The  contract  provided, 
inter  alia,  as  a  part  of  the  consideration  of 
the  agreement,  that  each  party  was  to  pro- 
vide for  the  use  of  the  other,  within  30  dayr 
from  the  date  thereof,  an  abstract  of  tltli> 
from  the  United  States  government  down  to 
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date,  to  tbe  property  by  each  to  be  conveyed, 
showing  a  good  merchantable  title  In  fee 
simple  to  the  lands  to  be  conveyed  in  the  re- 
spective grantors.  Defendants  In  error  re- 
fused to  carry  ont  the  contract  on  their  part, 
and  plaintiffs  In  error,  after  tendering  an  ab- 
stract of  title  and  a  conveyance  of  the  Pennsyl- 
vania lands,  filed  this  bill  for  specific  per- 
formance. Defendants  in  error  filed  an  an- 
swer to  the  bill',  and  re(y  on  three  grounds 
of  defense,  as  follows:  First  That  plaintifFs 
in  error  had  not  tendered  or  offered  defend- 
ants in  error  an  abstract  of  title  In  compliance 
with  tbe  contract,  and  did  not  have,  at  the 
time  of  the  trial,  an  abstract  such  as  they 
had  agreed  to  furnish.  Second.  That  the  con- 
tract was  procured  by  false  and  fraudulent 
representations  by  H.  D.  Inman  to  Mrs.  Mil- 
ler, tbe  owner  of  the  IlMnols  real  estate,  and 
,as  to  her  was  not  fair  and  just  Third.  That 
the  description  of  the  Pennsylvania  lands 
was  not  BiJticlently  certain  to  meet  the  re- 
quirements of  tbe  statute  of  frauds.  Upon  a 
hearing  before  the  court  upon  the  proofs, 
oral,  documentary,  and  written,  together  with 
depo;)ltlons  taken  before  the  master  and  oth- 
er depositions  taken  In  said  cause,  the  court 
found  for  plalntifTs  in  error  upon  all  ques- 
tions involved,  except  as  to  tbe  first  conten- 
tion of  defendants  In  error  above  stated.  Up- 
on this  question  the  finding  was  against 
plaintiffs  in  error,  and  their  bill  was  accord- 
ingly dismissed  because  plaintiffs  in  error 
failed  to  show,  upon  the  trial,  an  abstract 
of  title  to  the  Pennsylvania  lands  such  as 
the  contract  required.  Prom  the  foregoing 
statement  it  is  apparent  that  the  only  ques- 
tion requiring  consideration  in  this  case  is 
whether  the  abstract  of  title  introduced  in 
evidence  by  plaintlflb  in  error  showed  a  mer- 
chantable title.  In  fee  simple,  in  plaintiffs 
-in  error  to  the  Pennsylvania  lands. 

In  order  to  show  a  compliance  on  their 
part  with  the  requirement  of  tbe  contract  in 
relation  to  furnishing  an  alMstiact  of  title 
showing  a  merchantable  title  in  fee  in  tbem. 
the  plaintiffs  in  error  Introduced  a  document 
designated  as.  complainants'  "Bxbibit  A," 
which  is  found  commencing  on  page  221  of  the 
record,  and  ending  on  page  255.  This  docu- 
ment purports  to'  be  an  "examination  of  title 
to  land  in  Venango  township,  Erie  county.  Pa., 
being  part  of  tract  No.  59  south  of  the  Erie  and 
Wattsburg  road,  t>ounded  and  described  as 
follows:"  Then  follow  descriptions  of  tliree 
several  and  distinct  parcels  or  pieces  of 
land,  designated  as  "first,"  "second,"  and 
"third"  pieces,  aggregating  about  204  acres. 
Following  this  caption,  under  No.  2,  a  con- 
veyance is  noted  from  John  Field,  William 
Draymond,  and  James  Gibson,  trustees  of 
the  Pennsylvania  Population  Company,  to 
Robert  Bowne,  trustee,  dated  October  31, 
1811,  recorded  September  11,  1833,  in  Deed 
Book  P,  p.  817,  consideration  $5.  This  con- 
veyance purports  to  grant,  bargain,  sell,  eta, 
all  the  property  of  said  company  iu  trust 


for  the  use  of  stockholders  of  said  company. 
Following  the  above  entry  in  tbe  abstract 
there  are  15  pages  of  typewritten  matter  in 
the  record  purporting  to  abstract  21  convey- 
ances relating  to  the  title  of  these  three 
tracts.  This  is  followed  by  18  additional 
pages  in  the  record  showing  various  Judg- 
ments and  other  miscellaneons  matters  of 
record  supposed  to  have  some  connection 
with  the  title  to  the  lands  in  question,  ap- 
pended to  which  are  affidavits  of  (Jeorge  Ii. 
Inman  and  Herbert  D.  Inman,  setting  up  cer- 
tain facts  tending  to  show  a  title  by  adverse 
possession  in  plaintiffs  in  error. 

Plaintiffs  in  error  also  introduced  in  evi- 
dence another  document,  marked  "Exbibit 
B,"  which  is  found  on  pages  256  to  273  of  the 
record.  Exhibit  B  purports  to  be  an  "exami- 
nation of  title  to  land  in  townships  of  Ven- 
ango and  Amity,  county  of  Er?e,  Pa.,  iKtund- 
ed  on  the  north  by  a  public  road  .leading 
from  Wattsburg  to  Erie  and  lands  ovraed 
by  Warden  Huntley;  on  the  east  by  lands 
formerly  owned  by  V.  Warren,  lands  of 
Warden  Himtiey,  lands  formerly  owned  by 

D.  C.  Ensworth,  and  French  creek;  on  the 
south  by  French  cre^  and  land  of  Mrs.  H. 

E.  Ladd;  and  on  the  west  by  land  of  Mrs. 
H.  E.  Ladd  and  land  of  the  heirs  of  Charles 
Inman  containing  about  seventy-nine  acres, 
be  the  same  more  or  less."  This  caption  is 
followed  by  the  same  conveyance  of  the 
trustees  of  the  Pennsylvania  Population  Com- 
pany that  is  noted  above  in  Exhibit  A.  Tbe 
record  shows  that  "Exhibit  B"  contains  20 
or  more  conveyances  or  other  items  of  record 
which  purport  to  affect  tbe  title  to  the  79 
acres  de8crll>ed  in  the  caption  of  this  exhib- 
it It  thus  appears  that  the  abstracts  of 
title  relied  upon  by  plaintiffs  in  error  occupy 
50  pages  of  typewritten  matter.  In  tbe  ab- 
stract of  the  record  furnished  by  plaintiffs  in 
error  there  is  no  attempt  to  abstract  the  great- 
er portion  of  these  50  pages  of  record.  On  page 
70  of  the  abstract  of  record  Exhibit  A  purports 
to  be  abstracted.  There  is  no  description  of  the 
property  shown  in  the  abstract  of  tbe  rec- 
ord— ^it  is  simply  referred  to  as  being  de- 
scribed by  metes  and  bounds.  After  tbe  cap- 
tion of  the  abstract,  the  following  note  ap- 
pears: "The  records  of  Erie  county.  Pa.,  were 
destroyed  by  fire  on  March  23,  1823."  The 
abstract  of  the  record  then  proceeds  as  fol- 
lows on  page  71:  "The  chain  of  title  begins 
at  entry  No.  2  with  a  record  of  a  re-recorded 
deed  of  the  trustees  of  the  Pennsylvania  Pop- 
ulation Company,  dated  Octolier  31,  1811, 
conveying  all  the  property  of  said  company, 
followed  by  a  deed  conveying  tbe  property 
in  question,  dated  April  23,  1813,  conveying 
the  property  in  controversy  to  Richard  Harts- 
home  and  Joseph  Lindley,  the  latter  deed 
being  also  re-recorded."  From  this  conv^- 
ance  the  chain  of  title  to  the  property  in  con- 
troversy passes  in  a  continuous  line  to  en- 
tries 18  and  21,  where  tbe  same  vests  in 
Charles  Inman.    The  abstract  of  record  thus 
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disposes  of  15  pages  of  the  record  of  the  ab- 
stract of  title  In  one  sentence  by  simply  In- 
forming the  court  that  the  chain  of  convey- 
ances forms  a  contlnnous  line  of  title  down 
to  Charles  Inman.  On  page  77  the  abstract 
of  the  record  In  reference  to  Exhibit  B  ad- 
vises ns  that  the  "chain  of  title  starts  the 
same  as  Exhibit  A  and  continues  a  straight 
chain  of  title  tn  Dena  Drake,  as  shown  In 
entries  9,  10,  and  12,  showing  him  to  receive 
title  on  February  3,  1832."  Other  important 
matters  affecting  the  title  to  this  property 
are  disposed  of  In  the  abstract  of  the  record 
in  a  similar  manner.  For  instance,  tlie  ab- 
stract of  record  shows  the  following:  "ESn- 
try  18  shows  probate  of  wlH  of  Dena  Drake, 
deceased,  Jnne  11,  1861."  "Entry  14  shows 
Will  of  Dena  Drake,  deceased,  devising  real 
estate  in  caption  to  Emily  Inman,  wife  of 
Charles  Inman."  There  ip  less  than  one  page 
of  the  abstract  of  record  devoted  to  abstract- 
ing the  17  pages  wherein  said  Exhibit  B  is 
set  out  In  the  record.  Plaintiffs  in  error  have 
filed  an  abstract  in  this  case  of  280  printed 
pages,  in  which  they  have  abstracted  all  of 
the  volnminons  evidence  bearing  upon  every 
question  that  was  Involved  In  the  case  be- 
low except  the  question  as  to  the  abstract  of 
title.  Upon  this  question  plaintiffs  In  error 
have  utterly  failed  to  furnish  an  abstract 
which  will  enable  this  court  to  determine  the 
questions  Involved. 

The  rules  of  this  court  require  the  party 
bringing  a  case  to  this  court  to  furnish  a 
complete  abstract  or  abridgmmt  of  the  rec- 
ord. Such  an  abstract  as  will  fully  present 
every  error  and  exception  relied  upon  and 
sufficient  for  the  examination  and  determina- 
tion of  the  case  without  resorting  to  the 
written  record.  In  Staude  v.  Sciramacher, 
187  lU.  187,  58  N.  B.  318,  we  quoted  from 
GIbler  v.  City  of  Mattoon,  167  111.  18,  47  N. 
,E.  319,  as  follows:  "It  is  the  duty  of  parties 
bringing  cases  here  for  review  to  prepare  and 
fi.le  complete  abstracts  of  the  record  in  ac- 
cordance with  the  rules  and  such  abstracts 
as  we  can  safely  rely  upon.  It  is  not  our  du- 
ty to  perform  this  work  of  counsel,  which,  in 
detail,  as  to  them  Is  inconsiderable,  but 
when  imposed  upon  us  Is,  in  the  aggregate, 
extremely  burdensome."  The  rules  of  this 
court  published  in  volume  204  of  our  reports 
ass  N.  B.  v-xii)  are  such  reasonable  regula- 
tions as  experience  has  shown  will  best 
facilitate  the  disposition  of  the  business  of 
the  court  Without  such  rules  litigants  would 
constantly  be  at  a  loss  to  know  how  to  proceed, 
and  the  court  would  be  embarrassed  and 
hindered  in  disposing  of  its  business.  There 
is  no  rule  of  more  importance  than  the  one 
requiring  a  party  to  furnish  a  complete  ab- 
stract or  abridgment  of  the  record,  and  its 
strict  enforcement  is  absolutely  necessary  to 
enable  this  court  to  examine  the  cases  sub- 
mitted and  file  opinions  therein  within  any 
reasonable  time  after  the  same  have  been  syb- 
mitted.  Under  the  rules  of  this  court,  plain- 
tiffs  in   error   have  presented  no  question 


which  can  be  determined  without  a  laborious 
examination  of  the  record.  This  we  will  not 
do.  Our  time  belongs  to  the  consideration 
of  cases  wherein  the  parties  have  presented 
them  In  accordance  with  our  rules.  Defend- 
ants In  error  have  pointed  out  a  number  of 
unanswerable  objections  to  the  abstracts 
which  satisfy  us  that  the  decree,  upon  the 
merits,  Is  right. 

The  decree  of  the  Saline  couflty  circaU 
court  wllf  be  afilrmed. 

Decree  affirmed. 


on  N.  T.  us.) 

ELTERMAN  v.  HYMAN. 

(Court  of  Appeals  of  New  York.    May  10, 
1908.) 

1.  APPKAI,   AWD    ErbOB— SOOEB    of    BBVIBW-t- 

B^NDINGS   OF   COUBT, 

Findings  of  fact  on  request,  whether  incor- 
porate in  the  decision  proper  or  not,  are  for 
the  consideration  of  the  appellate  court,  and, 
where  findings  are  so  inconsistent  that  it  is  im*. 
possible  to  harmonize  them,  it  is  the  duty  of  the 
conrt  to  accept  those  most  favorable  to  the  ap- 
pellant, as  he  is  entitled  to  rely  npon  thenl  In 
aid  of  his  exceptions. 

2.  Vendob  and   Pubohaseb  —  Conbtbuotiqii 

OF  CONTBACT— InCUMBRANCKS  OR  PBOPBBTT. 

Where  a  contract  for  the  sale  of  land  speci- 
fies that  certain  mortgages  which  were  to  remain 
upon  the  premises  contained  the  "usual  clauses," 
the  specific  mention  of  such  clauses  impliedly 
excludes  those  that  are  unusual. 
8.  Same— Pebfobuanoe  of  Contbact— Title 
OF  Vendob— iMoniiBBARCEs. 

A  contract  for  the  sale  of  land  specified 
that  mortgages  which  were  on  the  premises  con- 
tained the  "usual  clauses."  One  clause  in  one  of 
the  mortgages  assigned  rents  of  the  property  on 
the  breach  of  any  covenant  in  the  bond,  and  an- 
other clause  made  the  mortgage  due  on  the  actu- 
al or  threatened  demolition  of  any  building  on 
the  premises,  and  one  clause  required  the  owner 
to  certify  to  the  mortgagee  the  amount  due  on 
the  mortgage  within  a  specified  time  after  notice, 
either  personal  or  by  mail.  Beld  that,  these 
being  unusual  clauses  in  mortgages,  the  vendor 
was  not  in  a  position  to  convey  to  the  purchaser 
a  good  and  marketable  title  iik  accordance  with 
the  terms  of  his  contract. 

4.  Same— Remedies  of  Pubchaseb— Recovebt 
OF  PtJBCHASE  Monet— IiiEN  of  Purchases, 

A  purchaser  of  land,  although  not  in  pos- 
session, and  having  no  special  equity,  has  a  lien 
for  the  amount  paid  on  the  contract  for  the 
purchase  of  the  land  that  can  be  foreclosed  on 
the  default  of  the  vendor  in  carrying  out  the  con- 
tract. 

[E}d.  Note. — For  cases  in  point,  see  Cent.  .Dig. 
vol.  48,  Vendor  and  Purchaser,  i|  985-990.] 

5.  Same. 

The  lien  of  a  purchaser  for  purchase  money 
paid  on  the  premises  to  be  conveyed  did  not  ex- 
ist at  common  law,  but  was  created  by  equity, 
and  does  not  depend  on  express  contract,  .but 
because  the  vendor  has  the  legal  title  to  prop- 
erty to  which,  or  to  some  part  whereof,  another 
has  a  better  right. 

[Ed.  Note.— For  cases  lb  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  {{  985-990.1 

6.  Appeal  and  Ebbob— Decisions  o^  Intkbi- 
MEDIATE  CoTTBTs- Findings  of  Fact. 

Where  the  affirmance  by  the  Appellate  Die 
vision  of  the  decision  of  the  trial  court. is  unan- 
imous, the  Court  of  Appeals  cannot  look '  into 
the  evidence  for  further  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent;  Dig. 
vol.  8.  Appeal  and  Error,  ff  4322-4325.]. 
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7.  Ybndob  and  Pubchaseb— Rescission  by 
POBCHASEB  —  Acts  CoNsnTrrriuo  Rescis- 
sion. 

Ad  action  by  a  purchaser,  brought  to  recov- 
er the  amount  paid  on  a  contract  for  the  pur- 
chase of  land  and  the  amount  incurred  for  ex- 
penses in  examining  the  title  and  to  establish 
and  enforce  a  lien  therefor,  on  the  ground  that 
the  plaintiff  was  ready  and  willing  to  perform, 
while  defendant  was  not  because  the  title  was 
unmarketable,  is  not  a  rescission  of  the  contract. 

JEd.  Notrf. — For  cases  in  point,  see  Cent.  Dig. 
.  48,  Vendor  and  'Purchaser,  §8  218,  219.] 

8.  CoNTBACTS— Rescission— Acts  Constitot- 
INO  Rescission. 

The  termination  of  a  contract  as  to  the  fu- 
ture by  one  party,  owing  to  the  default  of  the 
other,  is  in  no  sense  a  rescission  of  the  contract. 
Willard  Bartlett,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department. 

Action  by  Abratiam  Ellterman  against  Ja- 
cob Hyman.  From  a  judgment  of  the  Ap- 
pellate Division  (117  App.  DIv.  619,  102  N. 
Y.  Supp.  613)  affirming  a  Judgment  for  de- 
fendant on  findings  upon  trial  by  the  court, 
plaintiff  appeals.    Reversed. 

See  81  N.  B.  1163. 

Tbis  action  was  brought  to  recover  the 
amount  paid  upon  a  contract  for  tbe  pur- 
chase of  land,  as  well  as  the  amount  in- 
curred for  expenses  In  examining  tbe  title 
and  to  establish  and  enforce  a  lien  therefor, 
upon  tbe  ground  that  tbe  plaintiff  was  ready 
and  willing  to  perform,  while  tbe  defendant 
was  not,  because  the  title  was  unmarket- 
able. The  answer  admitted  the  contract  and 
tlie  payment  made  thereon,  but  denied  tbe 
remaining  allegations  of  the  complaint  It 
alleged  facts  constituting  a  counterclaim, 
and  asked  that  the  plaintiff  be  adjudged  to 
specifically  perform  by  paying  the  balance 
of  the  purchase  price.  By  a  contract,  dated 
November  9,  1904,  the  plaintiff  agreed  to 
purchase  and  the  defendant  to  convey  two 
adjoining  parcels  of  land  situate  in  the  bor- 
ough of  Manhattan.  The  purchase  price  was 
$31,750,  of  which  $1,500  was  paid  down  and 
the  balance  was  to  be  paid  partly  In  cash 
and  partly  by  taking  the  property  subject 
to  certain  mortgages.  One  of  the  mortgages 
was  described  in.  the  contract  as  for  $10,000 
in  amount  "due  on  or  about  December  17th, 
1906,  or  on  thirty  days'  notice  after  the  first 
year,  said  mortgage  bearing  interest  at  the 
rate  of  five  per  cent  per  annum,  containing 
the  usual  clauses,  also  a  mortgage  tax 
clause."  Three  other  mortgages  were  speci- 
fied, two  of  which  were  described  as  con- 
taining "tbe  usual  clauses,"  and  a  third  as 
containing  "the  usual  second  mortgage 
clause."  The  transaction  was  to  be  closed 
on  the  9th  of  January,  1905,  when  payment 
was  to  be  made  by  the  plaintiff  and  a  deed 
delivered  to  him  by  the  defendant  "contain- 
ing a  general  warranty  with  the  usual  full 
covenants  for  the  conveying  and  assuring" 
to  the  purchaser,  "the  fee  simple  of  said 
premises  free  from  all  incumbrances,'  ex- 
cept as  aforesaid." 


Among  the  findings  of  fact  whldi  appear 
in  the  judgment  roll  the  trial  court  found 
"that  the  defendant  was  on  the  9th.  day  of 
January,  1905,  the  date  mentioned  in  tbe 
said  contract  for  closing,  ready,  willing  and 
able  to  convey  a  good  and  marketable  title 
to  the  premises  above  described,  as  provided 
for  by  the  terms  of  the  contract  for  the  sale 
of  tbe  said  property  made  and  entered  into 
by  and  between  tbe  plaintiff  and  defendant; 
*.  *  *  that  the  mortgages  of  record  upon 
said  property  and  the  mortgagee  made  and 
tendered  at  the  time  of  closing  were  ordi- 
nary in  form  and  contained  no  unusual  bur- 
densome clauses ;  *  *  *  that  at  the  same 
time  and  place  defendant  and  hbs  vendors 
agreed  and  offered  to  allow  plaintiff  out  of 
tbe  purchase  money  a  sum  sufficient  to  cover 
and  pay  ail  taxes  and  assessments  unsatis- 
fied of  record  against  said  premises,  but 
that  the  plaintiff  refused  to  pay  tbe  bal- 
ance of  the  purchase  price  as  provided  for 
in  said  contract" 

In  passing  upon  certain  requests  to  find 
presented  by  the  plaintiff,  tbe  trial  court 
found  tliat  on  tbe  law  day  the  defendant 
"did  not  present  any  proof  that  the  six  items 
of  unpaid  assessments  amounting  to  $133.08 
bad  been  paid  or  discharged;  •  •  •  that 
no  offer  was  made  by  tbe  defendant  or  his 
attorneys  on  his  behalf  to  allow  oat  of  the 
purchase  money  tbe  amount  of  such  unpaid 
assessments  so  aggregating  $133.08,  or  to  de- 
posit tbe  amount  thereof  with  the  defendant 
(plaintiff)  or  with  any  person  or  corporation 
satisfactory  to  him  to  abide  the  production 
of  proof  of  the  payment  thereof,  and  no  re- 
quest was  made  by  tbe  defendant  or  his  at- 
torneys of  the  plaintiff  or  his  atbHrneys  for 
any  adjournment  of  the  closing;  •  •  * 
that  there  never  was  any  $10,000  mortgage 
covering  tbe  first  parcel  of  the  property 
described  in  the  contract  •  •  »  due  on 
or  about  December  17,  1909,  or  on  30  days' 
notice  after  the  first  year,  containing  the 
usual  clauses  and  also  a  mortgage  tax  clause, 
on  the  contrary,  there  were  two  mortgages 
of  $5,000  ea'Cb,  each  covering  one-half  of  tbe 
parcel,  and  each  mortgage  due  on  December 
29,  1907,  or  on  60  days*  notice  after  tbe  first 
year,  and  each  mortgage  contained  clauses 
assigning  tbe  rents  of  the  property  on  de- 
fault of  any  of  the  covenants  In  the  bond 
accompanying  the  mortgage,  and  that  each 
mortgage  should  be  due  and  payable  on  tbe 
actual  or  threatened  demolition  of  any  build- 
ing that  might  be  erected  on  tbe  premises, 
and  should  be  due  in  case  of  the  failure 
of  the  owner  to  certify  to  tbe  mortgagee 
the  amount  due  on  tbe  said  mortgages  30 
days  after  the  mailing  of  a  notice,  or  six 
days  after  personal  notice  requiring  such  cer- 
tificate, to  such  owner;  that  the  clauses  in 
the  said  two  $5,000  mortgages  •  •  •  that 
tbe  mortgages  should  be  due  in  case  of  the 
failure  of  the  owner  of  the  property  to  cer- 
tify to  the  mortgagee  the  amount  due  on 
said  mortgages  30  days  after  the  mailing 
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of  a  notice,  or  6  days  after  persona!  notice 
requiring  such  certlflcate  to  such  owner,  are 
unusual  clauses  In  a  mortgage;  •  *  • 
that  on  the  said  9tb  day  of  January,  1905, 
•  ♦  ♦  there  was  presented  to  the  at- 
tom^s  for  the  plaintiff  proof  satisfactory  to 
them  that  all  the  taxes  that  were  aa  the 
premises  had  been  paid,  but  there  was  not 
presented  to  them  any  proof  that  six  differ- 
ent assessments,  aggregating  the  sum  of  $133.- 

08,  had  been  paid,  and  those  six  assessments 
so  aggregating  $133.08  were  not  paid  on  the 
said  9th  day  of  January,  1905,  and  four 
of  those  assessments  aggregating  the  sum 
of  $67.87  were  not  paid  until  January  14, 
1905,  and  two  of  those  assessmoits  aggregat- 
ing $65.19  still  remain  unpaid  and  are  still 
liens  on  the  premises." 

The  trial  court  found  as  conclusions  of 
law  "that  the  title  to  the  premises  in  ques- 
tion was  good  and  marlcetable  at  tbe  time 
originally  designated  for  the  closing  of  the 
title  In  the  contract  of  sale,  to  wit,  January 

9,  1905;  that  the  defendant  on  tbe  said  9th 
day  of  January,  1905,  could  bare  conveyed 
and  was  in  a  position  to  cony^  to  the  plain- 
tiff a  good  and  marketable  title  to  said  prem- 
ises in  accordance  with  tbe  terms  of  tbe  con- 
tract; that  tbe  plaintiff  was  bound  and 
obliged  to  take  title  from  the  defendant  and 
accept  tbe  deed  of  tbe  premises  offered  and 
tendered  to  him  on  the  said  9tb  day  of 
January,  1905;  that  the  defendant  is  en- 
titled to  Judgment  dismissing  the  complaint 
on  tbe  merits,  with  costs." 

Tbe  Judgment  entered  accordingly  was  un- 
animously affirmed  by  the  Appellate  Divi- 
sion, and  tbe  plaintiff  appealed  to  this  court. 

Edward  W.  S.  Johnston,  for  aw>ellant 
Isldor  Wasservogel,  for  respondent 

VAN'S,  3.  (after  stating  the  facts  as 
above).  The  learned  Appellate  DlTlsion.  Ig- 
nored tbe  inconsistencies  between  the  facts 
found  at  the  request  of  tbe  plaintiff  and 
those  appearing  in  tbe  decision  directing 
Judgment,  upon  the  ground  that  no  fact 
found,  unless  it  app'ears  in  tbe  formal  deci- 
sion, "forms  any  part  of  tbe  Judgment  roll, 
or  can  be  considered  for  any  purpose  by  tbe 
appellate  court."  Elterman  v.  Hyman,  117 
App.  Dlv.  519,  102  N.  T.  Supp.  613.  Since 
that  decision  was  made  we  have  held  other- 
wise, and  tbe  practice  must  now  be  regarded 
as  settled  that  tbe  facts  found  upon  request, 
whether  Incorporated  in  the  decision  proper 
or  not,  are  for  the  consideration  of  tbe  ap- 
pellate courts,  to  enable  them  in  reviewing 
a  case  to  apply  the  proper  principles  of  law. 
Bremer  v.  Manhattan  Ry.  Co.,  191  N.  Y. 
333,  339,  84  N.  E.  59.  When  findings  are 
so  Inconsistent  that  it  Is  Impossible  to  har- 
monize them,  "it  is  the  duty  of  the  court  to 
accept  those  most  favorable  to  the  appellant, 
as  be  Is  entitled  to  rely  upon  them  in  aid 
of  bis  exceptions."  Israel  v.  Manhattan  Ry. 
Co.,  158  N.  T.  624,  631,  63  N.  E.  517;  City 
of  Buffalo  V.  D.,  L.  &  W.  R.  R.  Co.,  190  N. 


Y.  84,  98,  82  N.  E,  513.  The  trial  court  found 
both  ways  upon  several  material  questions 
of  fact  The  conflict,  when  resolved  in  fa- 
vor of  tbe  appellant,  leaves  the  premises 
subject  to  tbe  lien  of  unpaid  assessments, 
with  no  offer  to  credit  the  amount  thereof 
upon  the  purchase  price,  or  request  for  an 
adjournment  to  enable  tbe  vendor  to  pro- 
cure a  discharge  of  tbe  Hen. 

According  to  the  contract,  the  existing 
mortgages,  which  were  to  remain  upon  the 
premises,  contained  tbe  "usual  clauses,"  and 
this  specific  mention  Impliedly  excludes  un- 
usual clauses,  yet  according  to  tbe  findings, 
when  read  in  the  light  of  the  rule  giving  the 
appellant  the  benefit  of  those  most  favorable 
to  bis  Interests,  one  clause,  at  least,  was 
found  isiusual  as  matter  of  fact,  and  we 
think  two  others  were  unusual  as  matter  of 
law.  The  clause  assigning  rents  on  the 
breach  of  any  covenant  in  tbe  bond,  if  not 
entirely  unprecedented.  Is  certainly  unusual. 
The  same  is  true  of  the  clause  making  the 
mortgage  due  on  the  actua)  or  threatened 
demolition  of  any  building  on  the  premises. 
The  mysterious  clause  requiring  tbe  owner 
to  certify  to  the  mortgagee  tbe  amount  due 
on  tbe  mortgage  within  a  specified  time  aft- 
er notice,  either  personal  or  by  mail,  is  not 
only  unusual,  but  (q)presslve,  for  It  might 
deprive  tbe  mortgagor  of  bis  land,  or  at  least 
put  him  to  great  trouble  and  expense,  owing 
to  his  absence  from  home  or  the  miscarriage 
of  a  letter.  It  Is  clear,  therefore,  that  the 
facts  found  do  not  support  the  conclusion  of 
law  that  tbe  defendant  "was  in  a  position  to 
convey  to  the  plaintiff  a  good  and  marketable 
title  to  said  premises  In  accordance  with  the 
terms  of  said  contract." 

Tbe  question  remains  whether  a  vendee, 
not  in  possession  and  with  no  special  equity, 
has  a  lien  for  tbe  amount  paid  on  a  con- 
tract for  the  purchase  of  land  that  can  be 
foreclosed  upon  tbe  defautt  of  tbe  vendor. 
Tbe  Appellate  Division  In  the  First  Depart- 
ment, after  thorough  discussion,  two  elaborate 
opinions  having  been  written,  one  on  either 
side,  has  held  that  a  lien  exists  for  tbe 
amount  paid  on  the  contract,  but  not  for 
tbe  expense  of  racamlnlng  tbe  title.  Occident- 
al Realty  Co.  ▼.  Palmer,  117  App.  Dlv.  505, 
102  N.  Y.  Supp.  648.  Tbe  rule  in  tbe  Second 
Department  is  that  no  lien  exists  even  for 
the  purchase  money  paid  down,  unless  the 
vendee  has  taken  possession.  Kllm  v.  Sachs, 
102  App.  Dlv.  44,  92  N.  Y.  Supp.  107.  Tbe 
subject  was  not  considered  at  length  in  the 
case  last  cited,  only  three  sentences  being 
devoted  to  it;  and,  while  tbe  Judgment  was 
modified  by  striking  otit  tbe  imrt  giving  a 
lien,  it  was  affirmed  as  to  tbe  recovery  of  the 
sum  paid  on  the  contract,  although  the  action 
was  in  equity.  This  case  was  followed  with- 
out discussion  by  the  same  court  In  Kralnin 
V.  Coffey,  119  App.  Div.  616,  104  N.  Y.  Supp. 
174.  Tbe  rigbt  of  a  vendor  to  a  lloi  for  tbe 
purchase  money  unpaid  la  well  estabHshed, 
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and  the  courts  of  this  state  bare  uniformly 
recognized  the  right  of  a  rendee  to  a  lien 
when  he  was  in  possession,  or  had  made  Im- 
provements, or  where  special  equities  Inter- 
vened. Parks  V.  Jackson,  11  Wend.  442,  23 
Am.  Dec.  856;  Chase  v.  Peck,  21  N.  Y.  581; 
GIbert  v.  Peteler,  38  N.  Y.  165,  97  Am.  Dec. 
785;  Tompkins  ▼.  Seely,  29  Barb.  212,  217. 
In  some  cases  .In  this  state,  and  generally  in 
other  states  which  give  a  Hen  to  the  vendor, 
a  lien  has  be«i  decreed,  aHhough  there  was 
no  equity  except  that  arising  from  payment 
on  the  land,  pursuant  to  a  contract  for  the 
land,  provided  the  vendor  made  default.  Oc- 
cidental Realty  Co.  v.  Palmer,  supra;  Stev- 
enson V.  Spratt,  3  Jones  &  S.  496,  503; 
Clarke  v.  Jacobs,  56  How.  Prac.  519;  Craft 
V.  Latourette.  62  N.  J.  Eq.  206,  49  Atl.  711; 
Bullitt  V.  Eastern  Ky.  Land  Co.,  99  Ky.  324, 
327,  36  S.  W.  16;  Shlrtey  v.  Shirley,  7  Blackf. 
and.)  452;  Coleman  v.  Floyd,  131  Ind.  330, 
335,  81  N.  B.  75;  Gaibralth  v.  Reeves.  82 
Tex.  357,  18  S.  W.  696;  Newnan  v.  Mao- 
lln,  5  Hayw.  (Tenn.)  241;  Sautelle  v.  Car- 
lisle, 13  Lea  (Tenn.)  391,  397;  Wlckman  v. 
Robinson,  14  Wis.  493,  496,  80  Am.  Dec.  789. 
The  question  does  not  appear  to  have  been 
before  the  Supreme  Court  of  the  United 
States,  although  It  has  declared  that  "the  ven- 
dor is  a  trustee  of  the  legal  title  for  the  ven- 
dee to  the  extent  of  his  payments."  Jennl- 
son  V.  l>onard,  21  WaM.  (U.  S.)  302,  309,  22 
L.  Ed.  539. 

We  find  no  well-considered  case  in  any 
state  that  denies  a  lien  to  the  vendee,  even  if 
payment  Is  the  only  ground  therefor,  except 
such  as  withhold  a  lien  from  the  vendor  also. 
Ahrend  v.  Odiome,  118  Mass.  261,  19  Am. 
Rep.  449;  Phllbrook  v.  Detano,  29  Me.  410. 
The  doctrine  Is  well  established  in  EnRland, 
where  it  is  sometimes  said  to  have  originat- 
ed as  recently  as  1855,  but  it  was  clearly  an- 
nounced nearly  20  years  before  the  Revolu- 
tionary War  by  a  court  of  which  Lord  Mana- 
fleM  was  a  member.  Burgess  v.  Wheate,  1 
Blacks.  123.  150.  It  was  recognized  by  Lord 
St.  Leonards  in  the  first  edition  of  his  great 
work  on  Vendors  and  Purchasers,  published 
in  1805  (page  671),  and  three  years  later  by 
Lord  Eldon  In  Mackreth  ▼.  Symmons,  15 
Vesey,  Jr.,  329,  344.  In  1856,  however,  the 
question  arose  directly,  and,  although  the 
vendee  was  not  in  possession  and  there  was 
no  special  equity  in  his  favor,  he  was  held  to 
have  a  Hen  both  upon  principle  and  authority. 
Wythes  v.  Lee,  3  Drew,  390,  403.  In  1864 
the  question  was  fuHy  discussed  In  the  House 
of  Lords,  and  it  was  adjudged  without  dis- 
sent that  the  vendee  has  a  lien,  because 
every  payment  by  him  Is  pro  tanto  perform- 
ance of  the  contract  on  his  part  and  in  equity 
transfers  to  bim  a  corresponding  portion  of 
the  estate.  Rose  v.  Watson,  10  H.  L.  Cas. 
672.  The  Lord  Chancellor,  in  delivering  the 
leading  opinion,  said:  "When  the  owner  of 
an  estate  contracts  with  a  purchaser  for  the 
Immediate  sale  of  it  the  ownership  of  the 
estate  is,  in  equity,  transferred  by  that  con- 


tract Where  the  contract  undoubtedly  is  an 
executory  contract,  In  this  sense,  namely 
that  the  ownership  of  the  estate  is  trans- 
ferred, subject  to  the  payment  of  the  pur- 
chase money,  every  portion  of  the  purchase 
money  paid  In  pursuance  of  that  contract  is 
a  part  performance  and  execution  of  the 
contract,  and,  to  the  extent  of  the  purchase 
money  so  paid,  does  in  equity  finally  trans- 
fer to  the  purchaser  the  ownership  of  a  cor- 
responding portion  of  the  estate.  *  •  • 
In  conformity,  therefore,  with  every  princi- 
ple, the  purchaser  paying  the  money  acquired 
an  interest  in  the  estate  by  force  of  the  con- 
tract and  of  that  part  performance  of  the 
contract,  namely,  the  payment  of  that  por- 
tion of  the  purchase  money.  *  •  •  It 
cannot  be  contested  In  this  case  that,  al- 
though the  contract  has  failed  of  being  per- 
formed completely,  that  failure  of  perform- 
ance is  attributable  entirely  to  the  vendor. 
•  •  •  It  has  been  contended  at  the  bar, 
in  words,  that  the  contract  has  been  rejected 
by  the  purchaser,  and  that,  therefore,  the 
purchaser  ought  not  to  have  the  benefit  of 
lien;  that  is,  of  that  partial  ownership,  that 
interest  in  the  estate  which  is  due  to  the 
purchase  money  which  he  has  paid.  It  is 
quite  a  mistake  and  a  misapplication  of  the 
word  to  say  that  the  purchaser  has  rejected 
the  contract,  or  put  an  end  to  the  contract 
The  purchaser  would  have  been  willing  to 
perform  the  contract  If  the  vendor  had  per- 
formed those  things  which,  in  good  faith,  he 
was  boimd  to  do.  And  It  is  impossible  to  say 
with  any  truth  or  accuracy  of  expression  that 
the  purchaser  has  repudiated  the  contract, 
because  the  vendor  has  failed  to  redeem  his 
own  promise  to  which  he  had  pledged  his 
faith  and  in  dependence  upon  which  the  pur- 
chaser entered  into  the  contract"  Lord 
Cranworth,  who  delivered  the  other  opinion, 
concurred  with  the  Lord  Chancellor,  and 
added:  'There  can  be  no  doubt,  I  appre- 
hend, that  when  a  purchaser  has  paid  his  pur- 
chase money,  though  he  has  got  no  convey- 
ance, the  vendor  becomes  a  trustee  for  him 
of  the  legal  estate,  and  he  Is  In  equity  con- 
sidered as  the  owner  of  the  estate.  When, 
instead  of  paying  the  whole  of  his  purchase 
money,  he  pays  a  part  of  it,  it  would  seem  to 
follow  as  a  necessary  corollary  that,  to  the 
extent  to  which  he  has  paid  his  purchase 
money,  to  that  exten^  the  vendor  is  a  trustee 
for  him;  in  other  words,  that  he  acquires 
a  lien  exactly  in  the  same  way  as  if  upon  the 
payment  of  part  of  the  purchase  money  the 
vendor  had  executed  a  mortgage  to  him  of 
the  estate  to  that  extent" 

Quite  recently  a  case  arose  in  the  Chan- 
cery Division  of  the  Court  of  Appeal  where  a 
contract  for  the  purchase  of  land  authorized 
the  purchaser  to  rescind  on  the  happening  of  a 
specified  event,  and  In  due  exercise  of  the  i)ow- 
er  he  rescinded  the  contract,  but  It  was  held 
that  he  bad  a  lien  on  the  land  for  the  deposit 
which  he  had  made.    Whltbred  &  Co-  Limit- 
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ed,  T.  Watt,  L.  B.  1902  (1  Gb.  DlT.)  8S5.  In 
the  case  last  cited  tbe  lien  Is  spoken  of  as  the 
Invention  of  equity  for  the  purpose  of  doing 
Justice;  but  ttiis  is  the  foundation  of  all 
equitable  liens.  They  did  not  exist  at  com- 
mon law,  but  were  created  by  courts  of  equi- 
ty because  required  by  natural  equity.  They 
do  not  depend  upon  express  contract,  but  on 
the  principle  that  one  person  has  the  legal 
title  to  something  that  another  person  has  a 
natural ;  and  hence,  within  well-guarded  lim- 
its, a  better  right  tor  or  to  some  part  there- 
of. In  Rose  v.  Watson  and  Whitbred  &  Co., 
Limited,  v.  Watt,  the  vendor  was  Insolvent, 
bnt  in  neither  case  did  the  decision  turn  on 
that  fact,  which  apparently  was  regarded  as 
of  no  importance.  The  elementary  writers 
from  Sugden,  who  wrote  more  than  a  cen- 
tury ago  with  almost  tbe  force  of  Judicial  au- 
thority, to  the  latest  authors,  announce  as  an 
established  rule  that  tbe  Hen  exists  in  favor 
of  a  purchaser.  If  the  vendor  cannot  make 
a  title,  even  if  there  are  no  extraneous  equi- 
ties. Sugden'a  Vendors  &  Purchasers  (1st 
Ed.)  671.  In  an  edition  written  60  years  later, 
after  the  learned  author  had  become  Lord  St 
Leonards,  he  was  more  elaborate  tn  state- 
ment, and,  among  other  things,  said:  "A 
deposit  is  part  payment.  Therefore  part 
payment  to  that  extent  constitutes  the  pur- 
chaser actually  owner  of  the  estate.  Conse- 
quently, if  tbe  contract  do  not  proceed  with- 
out the  fault  of  tbe  purchaser,  the  seller,  to 
recover  the  equitable  ownership, -must  repay 
the  deposit,  which,  representing  a  portion  of 
the  interest  in  the  property^  is  a  lien  upon 
it"  Id.  (13th  Ed.)  672.  Judge  Story,  writing 
In  1835,  declared  "that  from  the  time  of  the 
contract  for  tbe  sale  of  the  land  the  vendor, 
as  to  tbe  land,  becomes  a  trustee  for  the 
vendee^  and  the  vendee,  as  to  the  purchase 
money,  a  trustee  for  the  vendor,  who  has  a 
lieQ  iqwn  the  land  therefor."  Mr.  Bigelow, 
the  learned  editor  of  the  eighth  American  edi- 
tion, adds  in  a  note:  "In  the  view  of  a  court 
of'  equity,  the  payment  of  the  purchase  mon- 
ey may  well  be  deemed  a  loan  upon  the  se- 
curity of  the  land  until  it  has  been  conveyed 
to  the  vendee.  At  least,  there  Is  quite  as 
much  reason  to  presume  it  as  there  Is  to  pre- 
sume tbe  land,  when  conveyed,  to  be  still  a 
secnrlty  for  the  purchase  money  due  to  tbe 
vendor.  In  the  latter  case,  though  there  is 
.  a  debt  dne  by  the  vendee,  It  does  not  follow 
that  it  is  a  debt  due  by  the  land.  In  the 
former.  If  tbe  estate  cannot  be  conveyed 
and  is  not  conveyed,  the  money  is  really  a 
debt  dne  to  the  vendee.  At  all  events,  in 
equity  It  is  not  very  clear  what  principle  is 
impugned  by  deeming  the  money  a  lien  upon 
the  ground  of  presumed  intention."  2  Story's 
Bq.  Jut.  (8th  Am.  Ed.)  «  789,  1217,  note. 

Mr.  Pomeroy,  who  ranks  as  an  author  with 
Judge  Story,  wrote:  "The  Hen  of  the  vendee 
under  a  contract  for  purchase  of  land  for  tbe 
purchase  money  paid  by  him  before  a  con- 
veyance Is  tbe  exact  counterpart  of  the 
graotor'*— or,  as  It  Is  commonly  called,  the 


vendor's — lien,  described  In  the  last  section 
but  one.  In  the  latter  case  the  legal  title  has 
been  conveyed  to  the  grantee,  and  yet  the 
grantor  retains  an  equitable  lien  upon  the 
land  as  security  for  the  purchase  price  agreed 
to  be  paid.  In  the  former  case  the  legal  title 
remains  In  the  vendor  who  has  simply  agreed 
to  convey,  whUe  the  vendee,  although  having 
as  yet  acquired  no  legal  interest  in  the  land 
by  virtue  of  tbe  contract,  does  obtain  a  Hen 
upon  it  as  security  for  the  purchase  money 
he  has  paid  and  for  the  performance  of  the 
vendor's  obligation  to  convey.  In  England, 
therefore,  and  in  tbe  American  states  where 
the  grantor's  lien  has  been  adopted,  the  ven- 
dee's lien  upon  the  lands  contracted  to  be 
sold  as  a  security  for  so  much  of  the  pur- 
chase price  as  he  has  paid  prior  to  a  convey- 
ance, and  for  the  performance  by  tbe  vendor 
of  his  obligation,  exists  to  the  same  extent 
against  the  same  classes  of  persons,  and  is 
governed  by  the  same  rules  as  the  corres- 
ponding lien  of  the  grantor.  Tbe  lien  only 
arises,  of  course,  when  the  vendor  Is  In  some 
default  for  not  completing  the  contract  ac- 
cording to  its  terms  and  the  vendee  is  not  in 
default  80  as  to  prevent  him  from  recovering 
the  purchase  money  paid."  3  Pomeroy's  E2q. 
Jnr.  (3d  Ed.)  S  1263.  "If  the  purchaser  has 
paid  the  purchase  money,  the  vendor  becomes 
a  mere  trustee  of  the  legal  title  for  the  pur- 
chaser; so,  if  the  purchaser  has  paid  part  of 
the  purchase  money,  the  vendor  becMnes  the 
trustee  to  the  extent  of  the  money  paid."  1 
Perry  on  Trusts  (5th  Ed.)  {  231.  "Money 
paid  by  a  vendee  of  land  prematurely,  or  be- 
fore receiving  a  conveyance,  is  a  charge  up- 
on the  estate  In  tbe  hands  of  the  vendor,  or 
in  the  hands  of  the  grantee  with  notice. 
And  so,  if  a  purchaser  makes  a  deposit  on 
account  of  tbe  purchase  money  at  the  time 
of  executing  an  agreement  of  purchase,  which 
is  not  completed  because  the  vendor  is  un- 
able to  give  a  good  title,  tbe  purchaser  has 
a  Hen  upon  the  land  for  the  money  so  paid." 
2  Jones  on  Liens,  i  1105.  "If  tbe  contract 
falls,  or  is  avoided  because  of  tbe  Inability 
or  refusal  of  the  vmdor  to  make  a  proper 
title,  or  because  of  frand  or  misrepresenta- 
tion in  the  contract,  or  for  any  other  reason 
chargeable  to  the  vendor,  and  which  is  not 
due  to  the  default  of  the  vendee,  he  Is  given 
a  Hen  upon  the  land  as  security  for  the  repay- 
ment of  what  be  has  paid  In  performance 
of  the  contract."  29  Am.  &  Eng.  Encyc.  Law 
(2d  Ed.)  730.  "A  vendee  under  a  land  con- 
tract who  prematurely  pays  the  purchase 
money,  or  any  part  of  li,  has  a  lien  therefor 
on  tbe  land  contracted  to  be  sold.  If,  by  rea- 
son of  the  vendor's  default  the  contract  Is 
not  performed.  This  lien  is  in  all  respects 
analogous  te  the  vraulor's  lien  for  the  un- 
paid purchase  money.  The  legal  title  re- 
mains in  the  vendor,  bat  the  vendee  has  a 
Hen  on  the  land  as  security  for  the  purchase 
money  he  has  paid.  Such  a  Hen  generally 
arises  where  a  deposit  has  been  made  by  the 
purchaser  and  the  title  turns  out  to  be  defao> 
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tlve,  or  for  eome  other  reason  the  sale  Is  not 
completed."  Fetter  on  Equity,  §156.  "The 
payment  of  the  deposit,  or  part  payment  to 
the  vendor  or  his  agent,  creates  a  lien  for 
the  amount  paid  on  the  vendor's  Interest  la 
the  land,  or  other  property,  the  subject-mat- 
ter of  the  contract.  *  •  *  The  purchaser 
has  a  lien  for  his  deposit  not  only  when  the 
contract  goes  off  for  want  of  title,  but  also 
when  it  Is  rescinded  under  a  condition  enti- 
tling the  purchaser,  or  the  vendor  to  rescind. 
•  *  •  This  lien  In  the  case  of  a  purchaser 
extends  to  all  installments  of  the  purchase 
money."  Fry  on  Specific  Performance,  $| 
1479,  1482.  "Corresponding  to  the  lien  which 
a  vendor  has  for  his  purchase  money  Is  the 
lien  which  equity  gives  the  vendee  on  the 
land  to  the  amount  advanced  towards  the 
purchase  money,  until  the  vendor  shall  have 
made  a  title  to  the  same.  •  •  •  And 
where  the  contract  Is  executory,  as  fast  as 
the  purchase  money  is  paid  In,  It  Is  a  part 
performance  of  such  contract,  and  to  that  ex- 
tent the  payment  of  the  money  in  equity 
transfers  to  the  purchaser  the  ownership  of  a 
corresiwnding  portion  of  the  estate."  2  Wash- 
bum  on  Real  Property  (6th  Ed.)  $  1089.  See, 
also,  2  Warvelle  on  Vendors,  §  80;  Snell'a 
Principles  of  Equity,  146;  Beach  on  Trusts 
&  Trustees,  {  246 ;  Reeves  on  Real  Property, 
§  449;  Thomas  on  Mortgages,  §  64;  2  Wil- 
liams on  Vendor  &  Purchaser,  948,  &S0. 

Whether  the  foundation  of  the  Hen  is  nat- 
ural equity,  imputed  intention,  partial  owner- 
ship, the  Implication  of  a  trust,  or  a  blending 
of  some  of  these  sources,  the  authorities,  al- 
most without  exception  in  those  jurisdictions 
which  give  a  Hen  to  the  vender,  are  clear 
that  one  exists.  As  the  vendor  has  a  lien  be- 
cause he  owned  the  land  but  conveyed  prema- 
turely, and  the  vendee  ought  not  to  keep  it 
without  paying  for  it,  so,  as  it  seems  to  me, 
the  vendee  has  a  lien  because  he  has  paid  for 
the  land  pursuant  to  contract,  and,  as  be  can- 
not get  the  land,  he  has  a  right  to  get  out 
what  he  put  In  on  the  faith  of  the  land.  The 
Hen  springs  from  the  trust  under  which  the 
vendor,  as  the  l^;al  owner,  holds  the  land  for 
the  vendee,  the  equitable  owner.  Part  pay- 
ment creates  partial  ownership,  and  the  ven- 
dee has  an  interest  in  the  land  Itself  to  the 
extent  of  the  payments  made  thereon.  The 
contract  and  payment  in  full  make  blm  the 
equitable  owner  of  all  the  land.  The  con- 
tract and  payment  in  part  make  blm  the 
equitable  owner  pro  tanto.  When  the  vendor 
cannot  convey,  the  equitable  owner,  wholly  or 
in  part,  may  assert  bis  rights  in  a  court  of 
equity  to  get  out  of  the  land  what  he  paid 
on  it  If  the  vendor  is  not  the  absolute  own- 
er, the  Hen  of  the  vendee  "exists  only  to  the 
extent  of  the  vendor's  interest,"  which  in  this 
case  is  only  that  of  a  subpurchaser.  Aberra- 
man  Iron  Works  v.  Wlckens,  L.  R.  (4  Ch. 
App.  Cas.)  101 ;  Pry  on  Specific  Performance 
(3d  Am.  Ed.)  (HJO.  The  right  Is  correlative  to 
that  of  the  vendor  conveying  without  pay- 
ment.   In  either  case  the  res,  or  the  subject 


of  the  contract,  Is  the  land,  and  whatever  Is 
paid  on  the  land  without  corresponding  con- 
veyance, or  conveyed  without  corresponding 
payment,  is  a  lien  on  the  land  by  virtue  of 
parting  with  money  on  the  faith  of  the  land, 
or  with  land  on  the  faith  of  the  promise  to 
pay  for  It  Payment  is  not  made  on  the 
credit  of  the  vendor,  but  on  the  credit  of  the 
land,  and  the  purchaser's  money,  in  equity,  is 
converted  into  land,  or  attached  to  It  as  a 
lien.  The  equitable  ownership,  when  specific 
performance  cannot  be  had,  is  converted  into 
money  by  a  judicial  sale  of  the  vendor's  in- 
terest, which  in  effect  Is  the  foreclosure  of  an 
equitable  mortgage. 

It  is  Insisted  that  the  whole  agreement  Is 
to  be  taken  together  and  completely  perform- 
ed or  wholly  rescinded,  and  that  rescission  by 
the  vendee  destroys  the  contract  in  toto  and 
ab  initio.  The  same  argument  was  urged  by 
counsel  in  Rose  v.  Watson,  and  the  complete 
answer  of  Lord  Westbury  has  already  been 
quoted.  None  of  the  authorities  relating  to 
the  Uen  of  a  vendee,  and  we  have  cited  but 
few  out  of  many,  seem  to  regard  the  doctrine 
of  rescission  as  at  all  applicable  to  the  sub- 
ject This  is  not  an  action  at  law  resting  on 
rescission  by  which  an  election  is  made  to 
declare  the  contract  void  in  Its  inception,  but 
a  suit  in  equity  resting  on  the  equitable  prin- 
ciple that  the  vendee  by  the  contract  and 
payment  acquired  an  Interest  in  the  land. 
Rescission  was  neither  alleged  nor  found, 
and,  as  the  affirmance  was  unanimous,  we 
cannot  look  Into  the  evidence  for  further 
facts.  The  vendee  does  not  elect  to  nulUfy 
the  contract  nor  seek  remission  to  his  orig- 
inal rights  when  he  asserts  his  acquired  rights, 
depending  wholly  on  the  contract  and  his  ac- 
tion thereunder.  Be  recognizes  the  contract 
as  a  subsisting  obligation,  valid  in  its  incq;>- 
tion  and  still  In  force,  and  founds  his  entire 
claim  for  relief  on  the  theory  that  because 
it  is  valid  and  he  has  made  payments  on  It 
as  required  by  it,  he  has  become  an  6wner  of 
the  land  in  equity  to  the  extent  of  such  pay- 
ments. He  accepts  "the  situation  which  the 
wrongdoing  of  the  other  party  has  brought 
about"  and  tries  to  get  out  of  the  land  what 
he  paid  on  it  under  the  contract  The  termi- 
nation of  a  contract  as  to  the  future  by  one 
party  owing  to  the  default  of  the  other  Is  a 
rescission  neither  ab  Initio,  nor  in  any  true 
sense.  Hurst  v.  Trow  P.  &  B.  Oa,  2  Misc. 
Rep.  361,  366,  22  N.  Y.  Supp.  371;  Id.,  142  N. 
Y.  637,  37  N.  B.  566.  If  it  were.  It  would  In- 
volve the  surrender  of  possession  taken  pur- 
suant to  a  provision  authorizing  It  and  the 
abandonment  of  all  improvements  made  while 
In  possession.  The  vendee  does  not  rescind 
when  without  fault  be  goes  Into  a  court  of 
equity  and  insists  on  a  right  springing  tvom 
the  contract  and  payment  thereon  pursuant 
to  its  terms.  He  does  not  repudiate  the  con- 
tract but  stands  on  It  and  affirms  It  as  the 
foundation  of  the  right  he  seeks  to  enforce 
as  fully  as  if  he  sought  entire  specific  per- 
formance.   He  does  not  abandon  bis  eqolta,- 
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ble  ownership  by  trying  to  assert  it  In  the  on- 
ly way  that  It  can  be  asserted.  The  contract 
has  been  performed  by  him,  wholly  it  may 
be,  or  In  part,  as  in  the  case  before  us,  and 
as,  owing  to  the  fault  of  the  vendor,  he  can- 
not have  the  full  performance  to  which  he 
to  entitled,  he  asks  for  partial  performance 
by  the  enforcement  of  the  trust  created  by 
the  contract  and  payment  as  provided  there- 
by. He  does  not  sue  for  money  had  and  re- 
ceived, but  to  enforce  a  lien  on  land  Into 
which  the  money  went  Nor  does  he  rescind 
the  contract;  which  Is  the  source  of  his  lien, 
by  seeking  to  enforce  It  to  the  only  extent 
now  possible,  owing  to  the  breach  by  the  ven- 
dor, but  he  demands  that  equity  should  give 
him  the  Interest  in  the  land  that  be  acquir- 
ed by  the  contract  and  payment  The  denial 
of  that  right  would  be  an  encouragement  to 
wrongdoing,  and  to  hold  that  an  attempt  to 
foreclose  the  equitable  lien  Is  a  rescission  of 
the  contract  would  deny  tbe  right  in  all  cas- 
es, including  those  In  which  tbe  vendee  Is  In 
possession  and  has  made  improvements. 

The  analogy  of  personal  property  is  sug- 
gested, and  It  la  argued  that  the  purchaser 
may  pay  on  potatoes  the  same  as  on  land,  but 
the  rules  applicable  to  real  estate,  which,  a* 
part  of  tbe  solid  earth,  is  immovable  and  In- 
destructible, have  never  been  applied  and  In 
the  nature  of  things  cannot  be  applied  to  mov- 
able property  that  can  disappear  in  a  moment 
can  be  delivered  from  hand  to  hand,  and 
which  usually  is  paid  for  on  delivery.  The 
analogy.  If  logically  and  universally  applied, 
would  destroy. many  of  the  rules  of  equity 
established  after  centuries  of  earnest  thought 
by  tbe  moat  learned  lawyers  known  to  juris- 
prudence. 

The  judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  granted,  with  coats  to 
abide  the  event 

CULLEN,  C.  J.,  and  HAIGHT,  J.,  concur. 
GRAY,  HISCOCIC  and  CHASE,  JJ.,  concur 
in  result  for  reasons  stated  in  opinion  of 
GRAY,  J.,  in  Davis  v.  Rosenzweig  Realty  Op- 
erating Co.  (decided  herewith)  Infra.  WIL- 
LARD  BARTLETT,  J.,  dissents. 

Judgment  reversed,  etc. 


(in  N.  T.  us.) 
DAVIS  V.  WILLIAM  ROSENZWEIO  REAL- 
TY OPERATING  CO. 

(Court  of  Appeals  of  New  York.     May  1&, 
1908.) 

1.  Vbrdob  and  Pubchaseb  —  RsincDiES  of 
Pdbchasxb— Rescission— Lien  fos  Monet 
Paid. 

Where  a  rescission  of  a  contract  for  the 
purchase  of  land  is  adjudged  by  a  court  of  eq- 
uity, at  the  suit  of  the  purchaser,  on  the 
ground  of  fraud  practiced  by  tbe  vendor  which 
induced  the  purchaser  to  enter  into  the  contract, 
tbe  purchaser  has  no  lien  on  the  land  for  the 
amount  paid  on  the  purchase  price. 

2,  Samb— Natube  of  Reuedt. 

A  purchaser  of  land  brought  suit  in  equity 
to  rescind  tbe  contract  on  the  ground  of  fraud. 


to  recover  the  amount  paid,  and  to  establish  and 

foreclose  a  lien  on  the  land  for  such  amount. 
Beld,  that  plaintiff  was  entitled  to  sue  in  equity 
for  the  rescission  of  the  contract  and  the  recov- 
ery of  the  money,  and  such  l-elief  should  be 
granted  him,  although  he  was  not  entitled  to  a 
lien  for  the  purchase  money  paid  after  rescission 
of  the  contract,  as,  under  Code  Civ.  Proc.  t 
1207,  "the  court  may  permit  the  plaintiff  to  take 
any  judgment  consistent  with  the  case  made  by 
the  complaint  and  embraced  within  tbe  issue." 
3.  Appeal  and  Ebbob— Decisions  ofInteb- 
vediate  Coubt— Findings  ok  Fact— Unan- 
imous Aftibhance. 

Where  the  affirmance  bv  the  Appellate  Di- 
vision is  unanimous,  the  findings  of  fact  by  the 
trial  court  are  conclusive  on  the  Coart  of  Ap- 
peals. 

[Ed.  Notej— For  case«  In  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {{  432^-4325.] 

Gray,  Hiscock,  and  Chase,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Action  by  Harry  B.  Davto  against  the  Wil- 
liam Rosenzweig  Realty  Operating  Company. 
From  a  judgment  of  the  Appellate  Division 
(120  App.  Dlv.  875,  105  N.  Y.  Supp.  1112)  af- 
firming a  judgment  for  plaintiff  on  findings 
upon  trial  by  the  court,  defendant  appeals. 
Modified,  and,  as  modified,  affirmed. 

See  53  Misc.  Rep.  1,  102  N.  Y.  Supp.  868. 

Appeal  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  In  tbe  First 
Judicial  Department  affirming  a  judgment 
entered  upon  findings  made  after  a  trial  at 
Special  Term.  This  action  was  brought  to 
rescind  a  contract  for  tbe  purchase  of  10 
vacant  lots  in  the  borough  of  Manhattan  on 
account  of  fraud  practiced  by  tbe  vendor  up- 
on tbe  vendee,  to  recover  tbe  sum  of  $5,000 
paid  down  thereon,  and  to  establish  and  fore- 
close a  lien  on  tbe  land  therefor.  The  de- 
fendant lo  Its  answer  denied  that  it  made 
the  alleged  representations,  and  pleaded  rati- 
fication and  waiver  by  the  plaintiff  of  any 
right  to  rescind  or  to  recover  damages.  The 
trial  court  rendered  judgment  for  the  plain- 
tiff according  to  the  tbeory  of  tbe  complaint, 
and  tbe  Appellate  Division  nnanimously  af- 
firmed. 

Benjamin  M.  Cardozo,  for  appellant  John 
Frankenheimer,  for  respondent 

VANN,  J.  In  the  case  of  Blterman  ▼.  Hy- 
mau  (decided  herewith)  84  N.  E.  837,  we  held 
that  a  vendee  of  land  under  an  executory 
contract  for  the  purchase  thereof  has  a  lien 
on  the  land  for  tbe  amount  paid  pursuant 
to  the  contract;  that  when  the  vendee  is 
without  fault  and  the  vendor  cannot  give 
good  title,  the  former  may  sue  In  equity  for 
a  foreclosure  of  bis  lien,  and  that  tbe  com- 
mencement of  such  an  action  Is  not  a  rescis- 
sion of  the  contract,  but  an  affirmance  there- 
of to  secure  a  right  given  thereby  and  by  pay- 
ment pursuant  to  Its  terms.  Blterman  v.  Hy- 
man,  192  N.  Y.  118,  84  N.  B.  937. 

In  that  case  no  rescission  was  alleged  or 
found.  In  this  case,  however,  the  plaintiff 
alleged  that  tbe  vendor  falsely  represented 
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to  the  vendee  that  "the  bottom  of  said  lots  was 
not  made  ground  but  natural  ground";  that 
the  vendee  was  deceived  thereby  and  Induced 
to  sign  the  contract  and  pay  the  sum  of  $5,- 
000  thereon.  The  complaint  then  continues 
as  follows:  "That,  upon  learning  that  the 
said  representations  aforesaid  were  untrue, 
the  plaintiff  demanded  of  the  defendants  the 
return  of  the  said  sum  of  $5,000  and  a  rescis- 
sion of  the  agreement  aforesaid,  but  the  de- 
fendants refused  and  still  refuse  to  pay  the 
said  sum  or  any  part  thereof,  or  to  rescind 
said  agreement."  The  relief  demanded  was 
"that  the  said  agreement  be  rescinded  by 
reason  of  the  false  and  fraudulent  represen- 
tations aforesaid ;  that  the  defendants  be  ad- 
Judged  to  pay  the  sum  of  $5,000,  with  Inter- 
est from  February  23,  1905,  and  that  the 
plaintiff  be  adjudged  to  have  a  lien"  upon 
the  said  premises  and  a  foreclosure  of  the 
same.  The  findings  follow.  In  substance,  the 
allegations  of  the  complaint.  The  relief 
awarded  was  a  rescission  of  the  contract,  the 
recovery  of  the  $5,000  with  Interest  from  the 
date  of  payment,  the  establishment  of  a  lien 
for  the  amount  paid,  the  foreclosure  thereof, 
and  that  upon  a  sale  of  the  premises  the 
money  be  brought  into, court;  that  the  plain- 
tiff be  paid  his  $5,000  therefrom,  and  that 
he  recover  judgment  for  any  deficiency.  The 
complaint  was  dismissed  without  costs  as  to 
one  of  the  defendants  who  was  held  not  to 
be  a  proper  party.  The  Appellate  Division 
unanimously  affirmed  upon  the  authority  of 
Occidental  Realty  Co.  v.  Palmer,  117  App. 
Div.  507,  102  N.  T.  Snpp.  648.  No  question 
was  raised  by  answer  or  during  the  trial 
as  to  the  Jurisdiction  of  the  court,  and  nei- 
ther party  demanded  a  trial  by  Jury.  Both 
parties  tried  the  case  on  the  theory  that,  if 
the  facts  alleged  in  the  complaint  were  es- 
tablished, the  plaintiff  would  be  entitled  to 
equitable  relief  of  some  kind. 

The  first  question  presented  is  whether  the 
Ilea  of  a  vendee  for  the  amount  paid  on  an 
executory  contract  for  the  purchase  of  land 
survives  a  rescission  of  the  contract  adjudg- 
ed by  a  court  of  equity  on  the  ground  of 
fraud  practiced  by  the  vendor  by  which  the 
vendee  was  Induced  to  enter  into  the  con- 
tract. Under  the  facts  found,  the  right  of 
recovery  at  law  for  the  sum  paid  Is  not  ques- 
tioned, but  It  Is  strenuously  Insisted  that  re- 
scission destroys  the  contract,  and  remits 
the  parties  to  their  original  rights.  We  held 
in  the  Elterman  Case  that  the  vendee's  Hen 
was  created  by  the  contract  and  payment 
thereunder,  and  that,  upon  default  by  the 
vendor  without  fault  of  the  vendee,  the  lat- 
ter could  foreclose  his  lien.  If  we  reasoned 
correctly  In  that  case,  there  can  be  no  lien 
without  a  contract  Payment  on  the  contract 
pursuant  to  its  requirements  gives  a  lien  by 
operation  of  law.  The  contract  Is  the  es- 
sential basis  of  the  Hen,  for  payment  Is  sim- 
ply an  observance  by  the  vendee  of  one  of  the 
express  terms  thereof.  Rescission,  therefore, 
destroys  the  contract  ab  Initio,  and  leaves 


the  parties  In  the  same  situation  as  If  bo 
contract  had  ever  been  made.  Under  these 
circumstances  there  can  be  no  lien. 

The  second  question  is  whether,  even  If  the 
plaintiff  was  not  entitled  to  a  vendee's  Hen, 
the  action  was  properly  brought  In  equity 
for  a  rescission  of  the  contract  on  the  ground 
of  fraud.  In  Becker  ▼.  Church,  115  N.  T. 
502,  505,  22  N.  E.  748,  we  said  through  Judge 
Gray :  "There  cannot  be  any  doubt  as  to  the 
jurisdiction  of  courts  of  equity  over  actions 
to  cancel  and  set  aside  Instruments  on  the 
ground  of  fraud  In  their  procurement  Sndi 
actions  arc  In  the  nature  of  preventive  rem- 
edies. The  existence  of  the  instruments  may 
be  a  well-founded  source  of  anticipated  dan- 
ger by  the  party  whom  they  do,  or  whom 
they  are  designed,  to  affect  The  reason  for 
tlie  maintenance  of  the  action  for  tlieir 
avoidance  Is  to  be  found  In  the  reasonable 
apprehension  that  the  evidence  of  the  fraud 
may  not  be  always  attainable,  or  that  tbe 
defense  of  fraud  may  not  always  be  avail- 
able at  law."  The  general  rule  governing 
the  subject  Is  well  set  forth  In  24  American 
and  English  Bncydopsedla  of  Law  (2d  Bd.) 
615,  as  follows :  "Where  the  complainant  in 
equity  seeks  to  have  a  contract  totally  re- 
scinded and  declared  void  for  fraud,  the  fact 
that  he  seeks  also  a  recovery  of  money  is  not 
sufficient  ground  for  tbe  refusal  of  the  oonrt 
to  entertain  Jurisdiction ;  for  in  an  action  at 
law  the  recovery  of  money  Is  the  principal 
object,  while  In  the  suit  In  equity  the  rescis- 
sion of  the.  contract  Is  the  principal  matter 
of  relief  and  the  recovery  ot  money  Is  mere- 
ly an  Incidental  although  a  necessary  conse- 
quence; hence,  the  court  being  properly  in 
possession  of  the  cause  for  the  purpose  of 
granting  purely  equitable  relief,  will  proceed 
to  do  complete  Justice  betweoi  the  parties, 
although  a  part  of  the  relief  granted  is  pure- 
ly legal  in  its  nature.  This  principle  is  \a 
full  accordance  with  the  broader  principle  of 
ciuity,  that  in  all  cases  of  fraud.  If  the  par- 
ty defrauded  is  entitled  to  any  equitable  re- 
lief as  to  the  contract  in  which  he  has  been 
defrauded  and  if  it  is  necessary  for  biro  to 
establish  the  fraud  in  order  to  obtain  this 
relief,  the  court  will  grant  him  full  and  en- 
tire relief,  notwithstanding  that  as  to  a  part 
thereof  he  has  a  perfect  remedy  in  an  action 
for  damages  at  law."  As  was  said  in  Vail 
V.  Reynolds,  118  N.  T.  297,  302,  23  N.  E.  301 : 
"A  person  who  has  been  induced  by  fraudu- 
lent representations  to  become  tbe  purchaser 
of  property  has  upon  discovery  of  the  fraud 
three  remedies  open  to  him,  either  of  which 
he  may  elect.  He  may  rescind  the  contract 
absolutely,  and  sue  in  an  action  at  law  to 
recover  the  consideration  parted  with  upon 
the  fraudulent  contract  •  •  •  He  may 
bring  an  action  in  equity  to  rescind  tbe  con- 
tract and  in  that  action  have  full  relief. 
Allerton  v.  Allerton,  60  N.  Y.  670.  Such  an 
action  is  not  founded  upon  a  rescission,  but 
is  maintained  for  a  rescission,  and  it  is  suf- 
ficient therefore,  for  the  plaintiff  to  offer  in 
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hlB  complaint  to  return  what  he  has  receiv- 
ed and  make  a  tender  of  It  on  the  trial. 
Lastly,  he  may  retain  what  he  has  received, 
and  bring  an  acUon  at  law  to  recover  the 
damages  snstalned." 

The  plaintiff  In  this  action  adopted  the  sec- 
ond coarse  snggested  by  bringing  an  action 
In  equity  to  rescind,  and  when  rescission  was 
decreed  he  became  entitled  to  fall  relief, 
which  included  as  an  incldoit  to  rescission 
the  recovery  of  the  amount  paid  on  the  ex- 
ecution of  the  contract.  Rescission  was  the 
primary  right  demanded  by  the  plaintiff  in 
his  complaint,  and,  as  was  well  said  by  the 
appellant's  counsel:  "Whatever  legal  relief 
was  claimed  in  this  action  was  purely  inci- 
dental and  tributary  to  the  equitable  relief." 
When  the  contract  fell,  all  rights  derived 
therefrom  by  either  party  fell  with  it.  The 
plaintiff  had  no  right  to  a  lien  depending  on 
the  contract,  and  the  defendant  had  no  right 
to  retain  the  amount  paid  on  the  contract. 
While  the  court  had  no  power  to  render  Judg- 
ment establishing  a  lien,  tt  had  power  to  de- 
cree rescission  and  follow  it  by  such  further 
relief  as  was  appropriate  to  rescission,  even 
tt  it  involved  a  Judgment  for  money  only. 
Bally  V.  Homthal,  164  N.  Y.  648,  600,  49  N.  B. 
66,  61  Am.  St.  Rep.  645.  If  rescission  had 
not  been  decreed,  there  could  have  been  no 
Judgment  for  money,  but  that  legal  relief  nec- 
essarily followed  the  equitable  relief  that 
was  granted.  The  fact  that  the  plaintiff  de- 
manded more  than  he  was  entitled  to  is  not 
important,  because,  when  an  answer  has  been 
Interposed,  the  Ck)de  provides'  that  "the  court 
may  permit  the  plaintiff  to  take  any  Judg- 
ment, consistent  with  the  case  made  by  the 
complaint,  and  embraced  within  the  Issue." 
Code  Civ.  Proc.  !  1207.  I  think  that  the  trial 
court,  according  to  the  allegations  of  the  com- 
plaint and  the  facts  found,  which  are  conclu- 
sive upon  us,  properly  rendered  Judgment 
for  a  rescission  of  the  contract  and  a  return 
of  the  money  paid  thereon,  but  improperly  for 
a  Hen  and  the  foreclosure  thereof,  with  Judg- 
ment for  deficiency. 

The  Judgment  appealed  from  should  be 
modified  by  striking  therefrom  all  provisions 
relating  to  a  Hen,  the  foreclosure  thereof  and 
Judgment  for  deficiency,  and,  as  thus  mod- 
ified, affirmed,  without  costs  in  this  court  to 
either  party. 

GRAY,  J.  (dissenting).  The  plaintiff  In 
this  action  seeks  to  have  rescinded  an  agree- 
ment made  with  the  defendant  company, 
whereby  he  agreed  to  purchase  certain  real 
estate  in  the  city  of  New  York,  upon  the 
ground  that  the  contract  was  Induced  by  false 
and  fraudulent  representations  of  a  material 
nature  as  to  the  character  of  the  soil.  As  in- 
cidental relief,  he  demanded  that  the  defend- 
ant pay  to  blm  the  sum  of  $5,000,  which  be 
had  paid  on  account  of  the  purchase  price, 
together  with  his  expenses  and  costs,  and  that 
he  have  a  lien  upon  the  premises  for  the 
same.  He  recovered  a  Judgment  for  the  re- 
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lief  prayed  for,  except  as  to  the  lien  for  his 
expenses  ^nd  costs,  and  the  Judgment  has 
been  unanimously  affirmed  by  the  Justices  of 
the  Appellate  Division. 

The  only  question  of  law  for  our  consider- 
ation now  is  whether  the  vendee  in  an  agree- 
ment for  the  purchase  of  real  estate,  which 
falls  through  no  fault  on  his  part,  but  by  rea- 
son of  the  refusal,  Inability,  or,  as  in  this 
case,  the  fraud  of  the  vendor,  is  entitled  to 
an  equitable  lien  on  the  land  for  any  sums 
advanced  on  account  of  the  purchase  money. 
The  question  of  the  right  of  the  vendee  to 
such  a  lien,  where  the  vendor  is  unable  to 
convey  according  to  the  contract,  has  been 
determined  affirmatively  in  Elterman  v.  By- 
man  (decided  herewith)  84  N.  E.  937.  The 
present  case  does  not,  as  I  view  it,  differ  in 
principle  from  that  cose,  although  It  differs 
in  the  respect  that  this  action  is  for  a  rescis- 
sion. I  do  not  need  to  discuss  at  any  length 
the  main  question,  which  Judge  Vann  in  the 
case  referred  to  has  so  elaborately  treated  up- 
on the  authorities,  as  upon  principle.  What 
X  shall  briefly  say  is  in  support  of  the  conclu- 
sion which  he  reached  as  to  the  general  right 
to  the  lien,  although  I  differ  as  to  the  ba^s 
for  the  doctrine.  I  am  quite  unable  to  agree 
with  him  in  the  views  expressed  in  this  case. 
As  I  view  the  question,  the  vendee's  Hen,  like 
that  of  the  vendor,  Is  purely  the  creation  of 
equity,  and  is  quite  independent  of  the  con- 
tract, otherwise  than  as  the  contract  Is  the 
cause  for  such  an  exercise  of  the  power  of  a 
court  of  equity.  Like  a  vendor's  Hen,  It  ex- 
ists In  equity  upon  the  basis  of  certain  nec- 
essary and  natural  presumptions,  or  of  nat- 
ural equities.  The  vendor  is  presumed  not  to 
intend  to  convey  away  his  land  without  pay- 
ment of  the  price  agreed  to  be  paid,  and 
therefore  the  land,  where  the  vendee  has  gone 
into  possession,  will  be  Impressed  with -a  Hen 
to  the  extent  that  the  consideration  remains 
unpaid.  With  a  corresponding  regard  for  the 
vendee,  the  court  will  presume  that  he  made 
the  partial  payment  on  account  of  the  price 
agreed  to  be  paid,  intending  to  rely,  in  the 
event  of  the  failure  of  the  contract  through 
the  fault  of  the  vendor,  and  as  security  for  a 
repayment,  upon  the  land,  in  which  he  Is 
deemed  to  have  a  beneficial  Interest  through 
the  partial  performance  of  the  contract.  If 
the  doctrine  of  a  vendor's  Hen  upon  the  land 
for  the  unpaid  purchase  money  merits  ac- 
ceptance in  the  administration  of  Justice  by 
a  court  of  equity,  as  I  assume,  we  may  ac- 
cept It  as  within  the  province  of  equity  to 
treat  both  parties  with  equal  Justice  and  to 
give  to  each  the  same  remedy.  This  doc- 
trine, which  is  asserted  in  decisions  by  the 
English  courts  and  by  many  text  writers, 
finds  its  strongest  support,  in  my  opinion.  In 
the  view  which  Is  taken  In  equity  of  the  re- 
lations of  the  parties  to  a  contract  for  the 
sale  and  conveyance .  of  land.  In  that  view, 
the  vendor  becomes  a  trustee  of  the  legal 
title  for  the  vendee,  where  the  vendee  has 
paid,  or  is  prepared  to  pay,  the  purchase  price, 
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nnd  it  Is  a  logical  application  of  tbe  prin- 
ciple, wbere  the  vendee  ha£  paid,  a  part  of 
the  price,  and  tbe  contract  comes  to  naught 
through  the  vendor's  fault,  to  bold  the  lat- 
ter as  a  troBtee  to  the  extent  of  the  payment 
made.  The  vendee  advances  a  part  of  the 
price  of  the  land  In  the  faith  that  the  con- 
veyance will  ultimately  be  made  to  him  up- 
on the  terms  and  In  the  manner  agreed  upon, 
and  that  no  fraud  has  been  practiced  by  the 
vendor  to  vitiate  the  transaction.  The  ven- 
dor is  chargeable  with  knowledge  of  this, 
and,  in  receiving  a  portion  of  the  price  of 
the  land,  should,  and  will,  be  presumed  to 
bold  the  legal  title  in  trust  pro  tanto  for 
the  vendee;  that,  in  the  event  of  the  con- 
tract failing  through  his  fault,  repayment  of 
the  money  advanced  may  be  secured.  If  the 
theory  is  correct,  it  is  immaterial  whether 
the  party  agreeing  to  sell  is  at  the  time 
seised  of  the  premises;  for,  if  he  thereafter 
acquires  them,  the  trust  will  then  arise  in 
the  vendee's  favor. 

I  think  that  it  follows  fairly  from  what  is 
held  as  to  the  general  doctrine  that  whether 
tbe  transaction  of  purchase  fall  through  by 
reason  of  the  inability  of  tbe  vendor  to  con- 
vey as  agreed,  or  whether,  as  in  this  case, 
the  contract  be  rescinded  before  completion 
by  reason  of  the  vendor's  misrepresentation 
of  a  material  fact,  in  either  event,  tbe  ven- 
dee's right  to  a  lien  cannot  be  affected.  That 
view  has  been  taken  by  the  English  courts,  as 
will  appear  from  the  opinions  in  Mycock  v. 
Beaston,  L.  B.  (13  Ch.  Div.)  384,  Bose  v. 
Watson,  10  H.  h.  Cas.  672,  and  Whltbred  & 
Co.,  Limited,  v.  Watt,  L.  B.  (1  Ch.)  835,  and 
it-  seems  to  me,  always  granting  tbe  right  in 
equity  to  decree  a  Hen,  that  it  is  a  proper 
view.  And  see  29  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  730.  The  objection  is  urged  that, 
assuming  the  right  of  a  vendee  to  a  lien.  It 
iB  abandone'd  where  the  contract  is  rescinded. 
The  argument  is  that,  "by  the  election  to 
rescind  for  fraud,  a  vendee  dissolves  the 
contractual  tie  and  renounces  all  the  benefits 
resulting  from  the  contract,  at  the  same  time 
that  he  disclaims  its  burdens."  It  is  sought, 
by  the  argument,  to  make  a  distinction  be- 
tween an  election  to  treat  the  contract  as 
broken  and  an  election  to  avoid  it.  This  ar- 
gument Is  based  upon  the  premise  that  the 
vendee's  lien  is  a  deduction  from  the  con- 
tract, and  cannot  stand  without  it  It  is  true 
that  the  contract  establishes  tbe  relations  of 
the  parties  and  is  the  evidence  of  their  agree- 
ments; but  its  rescission  for  tbe  fraud  of, 
or  for  a  breach  by,  the  vendor  should  not  af- 
fect the  right  of  the  vendee  to  his  equitable 
Hen  upon  the  land.  Why  should  it,  If  its 
creation  by  equity  is  to  secure  to  the  vendee 
repayment  of  his  advances?  The  contract,  in 
such  case,  is  not  void,  but  voidable,  at  the 
option  of  the  purchaser.  If  tbe  option  is  ex- 
ercised, how  is  the  right  to  invoke  the  equi- 
table power  of  tbe  court  to  decree  a  lien  lost? 


I  think  that  the  argument  disregards  the 
principle  upon  which,  as  I  conceive  it,  equity 
creates  the  lien.  The  lien  is  decreed  inde- 
pendently of  the  contract,  which  does  not 
give  it,  but  fumisbes  the  reason  for  the  de- 
cree. See  Whltbred  &  Co.,  Limited,  v.  Watt, 
supra.  The  complainant,  demanding  relief  in 
equity  from  his  agreement,  whether  rescis- 
sion is  demanded  because  of  an  intentional, 
or  of  an  innocent,  misrepresentation,  is  re- 
lieved in  either  case,  and  the  parties  are  re- 
stored to  their  original  status.  But,  If  the 
vendor  in  the  contract  has  received  a  part  of 
the  purchase  price  of  the  land,  is  there  any 
Insuperable  reason  why  he  should  not  be  held 
as  a  trustee  in  respect  thereof  for  the  vendee, 
and  why  should  the  power  of  the  court  be 
less,  in  such  case,  to  decree  a  lien  upon  tbe 
land  to  secure  the  discharge  of  the  trust  du- 
ty? The  procedure  efTects  an  equitable  re- 
sult, and  it  does  not  contravene  any  rule  of 
law.  Is  it  correct  to  assert  tbat  the  plalntiflT, 
in  asking  a  court  of  equity  to  relieve  him 
from  the  obligation  of  an  agreement  Induced 
by  the  defendant's  misrepresentations,  neces- 
sarily abandons  his  equitable  remedy  of  a 
lien  upon  the  land  to  secure  the  repayment 
of  the  money  advanced  towards  its  purchase? 
I  am  disposed  to  think  it  Is  not  The  court, 
having  equitable  Jurisdiction  of  the  parties, 
when  determining  the  vendor  to  be  in  fault 
and  tbat  the  parties  shall  be  placed  In  statu 
quo,  proceeds  to  do  full  justice  between  them 
by  determining  that  the  vendee  shall  bave  a 
lien  upon  the  land  to  secure  him  against  the 
loss  of  the  moneys  paid  towards  its  purchase. 
In  order  to  ascertain  the  real  nature  of  this 
exercise  of  equitable  power,  it  may  be  consid- 
ered in  relation  to  its  basis  and  to  tbe  result 
of  its  operation.  The  basis  Is  tbe  promise  of 
the  vendor  to  convey  the  land,  as  and  when 
agreed,  and  tbat  meanwhile  he  is  a  trustee 
of  the  legal  title  for  the  vendee  to  the  extent 
of  the  purchase  moneys  paid.  The  eztoit  of 
its  operation  is  to  subject  the  land  to  the  exe- 
cution of  a  trust,  either  to  convey,  wbere 
there  has  been  full  performance  by  the  pur- 
chaser, or  to  return  him  his  moneys,  wbere 
the  contract  has  failed  and  ceases  to  be  bind- 
ing through  no  fault  of  the  latter.  It  sup- 
plies a  remedy  where  the  law  falls  short  of 
accompllshUig  full  justice.  If  equity  lays 
hold  of  a  pretext,  or  adopts  a  Action,  in  such 
a  case  it  is  no  more  than  it  does  In  many 
other  cases,  In  order  to  enforce  a  natural 
right  and  to  effect  a  Just  result. 

For  these  reasons,  I  advise  the  aflBrmance 
of  tbe  judgment. 

CULLEN,  C.  J.,  and  WEBNEB  and  WIL- 
LABD  BABTLETT,  JJ.,  concur  with  VANN, 
J.  OBAT,  J.,  dissents  from  modification  in 
opinion,  and  HISCOCK  and  CHASE,  JJ., 
concur  with  him. 

Judgment  accordingly. 
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COHEN  V.  AMERICAN  SURETY  CO.   OF 
NEW  YORK. 

(Coart  of  Appeals  of  New  York.     May  19, 
1908.) 

1.  Bankbuptcy  —  Effect  of  Pboceedikgs  — 
General  Asbiormxnt. 

An  adjudication  in  bankruptcy  supersedes 
a  jgeneral  assignment  under  the  state  laws  made 
within  four  months  prior  to  the  filing  of  a  bank- 
ruptcy petition,  which  assignment  becomes  void 
as  against  the  trustee  in  bankruptcy  in  so  far 
as  it  Interferes  with  bis  administration  of  th« 
assigned  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Bankryptcy,  {  283.] 

2.  ASSIONKENTB  FOB  BENEFIT  OF  CBEDITOBB— 

Bond  of  Assignee— Liabii^ities  Assumed. 
Where  a  general  assignment  for  the  benefit 
of  creditors  under  the  state  law  was  valid  when 
made,  and  the  assignee's  surety  gave  bond  that 
the  assignee  should  duly  account  for  all  moneys 
received  by  him  as  such  assignee,  such  bond  con- 
templated and  secured  performance  of  the  as- 
signee's duty  to  account  to  a  trustee  of  the  as- 
signor in  bankruptcy  on  the  assignment  being 
superseded  by  bankruptcy  proceedings. 

3.  BaNKBUPTCT— ASSIOItUENTS     FOB     BENEFIT 

of  Cbeditobs— Accounting— Liabilitt  of 

SUBBTT— OaPACITT  TO   SUB. 

On  the  appointment  of  a  trustee  in  bank- 
ruptcy for  an  assignor  for  the  benefit  of  credit 
itora,  the  trustee  became  vested  with  the  title  to 
the  bankrupt's  property  in  the  hands  of  his  as- 
signee, who  was  required  to  account  therefor  to 
the  trustee,  and  on  the  assignee's  failure  to  do  so 
the  trustee,  on  leave  of  court  bein^  first  obtain- 
ed, had  capacity  to  sue  on  the  assignment  bond 
to  secure  the  assignee's  accounting  for  all  mon- 
eys received  by  him. 

4.  Same  —  Assignment  fob  Cbeditobs  —  Va- 
LiDiTT— Effect. 

A  general  assignment  for  the  benefit  of  cred- 
itors, uongb  without  preferences,  when  made 
within  four  months  of  the  filing  of  the  petition 
in  bankruptcy,  is  a  constructive  fraud  on  the 
bankruptcy  act,  and  of  itself,  without  either  in- 
solvency or  intent,  constitutes  an  available  act 
of  iMnkruptcy,  but  is  not  in  itself  unlawful  pri- 
or to  the  institution  of  Imnkruptcy  proceedings, 
being  in  effect  an  invitation  to  creditors  to  insti- 
tute bankruptcy  proceedings  at  their  election. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy.  §  80.] 

5.  Same— Bankbuttot   Coubt^-Jubisoiction 
—Consent. 

Where  after  the  institution  of  bankruptcy 
proceedings  the  bankrupt's  prior  assignee  for 
the  benefit  of  creditors  appeared  in  the  bank- 
ruptcy court  and  filed  a  petition  praying  that 
his  account  as  assignee  be  stated  and  allowed 
in  snch  proceedings,  and  a  final  order  was  made 
directing  payment  of  a  specified  sum  by  said  as- 
signee to  the  banlcmpt's  trustee,  the  assignee 
thereby  consented  that  the  bankruptcy  court 
should  have  jurisdiction  of  the  proceeding  for  an 
accounting,  which  court  thereby  acquired  juris- 
diction under  Bankruptcy  Act,  $  2$,  Act  July 
1,  1898,  c.  541,  30  Stat.  552  (U.  S.  Comp.  St. 
1901,  p.  3431),  providing  that  suits  by  a  trustee 
shall  only  be  brought  or  prosecuted  in  the  courts 
where  the  bankrupt  whose  estate  is  being  ad- 
ministered might  have  brought  or  prosecuted 
them  if  proceedings  in  bankruptcy  had  not  been 
instituted  unless  by  consent  of  the  proposed  de- 
fendants. 

6.  Same— Action  on  Bond— Complaint. 

Where  a  complaint  in  an  action  on  the 
bond  of  a  bankrupt's  assignee  for  the  iwnefit  of 
creditors  alleged  that  the  same  was  conditioned 
for  the  assignee's  accounting  for  a|l  moneys  re- 
ceived by  him,  and  that,  after  the  institution  of 
bankruptcy  proceedings,  the  assignee  on  his  own 


petition  was  adjndged  to  pay  over  a  specified 
sum  to  the  trustee  in  ban^riptcy  by  the  bank- 
ruptcy court,  that  the  surety  had  notice  of  such 
proceedings,  and  that  the  assignee  received  and 
took  possession  of  a  large  amount  of  assets  of 
the  bankrupt,  and  had  not  accounted  therefor 
except  as  stated,  the  pleading  stated  a  cause  of 
action  for  the  recovery  of  at  least  nominal  dam- 
ages. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  J.  Quintus  Cohen,  as  trustee  In 
bankruptcy  of  John  T.  Lee,  against  the  Amer- 
ican Surety  Company  of  New  York.  From 
an  order  of  the  Appellate  Division  (123  App. 
DIv.  519,  108  N.  Y.  Supp.  385),  overruling  de- 
fendant's demurrer  to  the  complaint,  defend- 
ant appeals  by  permission  of  the  Appellate 
Division  on  certified  questions.    Affirmed. 

Charles  M.  Demond,  for  appellant  Michel 
Kirtland,  for  respondent 

CHASE,  J.  The  defendant  demurred  to 
the  plaintiff's  complaint  upon  two  grounds: 
"(1)  Because  it  appears  upon  the  face  of  said 
complaint  that  the  plaintiff  has  not  legal  ca- 
pacity to  sne;  •  •  •  (2)  because  It  ap- 
pears upon  the  face  of  said  complaint  that 
the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  The 
demorrer  having  been  overruled  by  the  Ap- 
pellate Division  of  the  Supreme  Court,  and 
an  Interlocutory  judgment  having  been  enter- 
ed In  favor  of  the  plaintiff,  an  appeal  Is 
taken  by  the  defendant  to  this  court  by  per- 
mission of  the  Appellate  Division,  and  the 
following  questions  are  certified  to  us:  "(1) 
Does  it  appear  upon  the  face  of  the  complaint 
that  the  plaintiff  lias  not  legal  capacity  to 
sue?  (2)  Does  the  complaint  state  facts  suf- 
ficient to  constitute  a  cause  of  action?" 

Among  other  things  it  is  alleged  In  the 
plalntUTs  complaint,  in  substance,  that  one 
Lee,  on  May  9,  1901,  duly  made  an  assign- 
ment for  the  benefit  of  his  creditors  to  one 
Buckmaster,  a  nonresident  of  the  state  of 
New  York,  and  that  said  assignee  accepted 
said  trust,  and  that  said  assignment  was  on 
the  same  day  duly  recorded  in  the  office  of 
the  clerk  of  the  coimty  of  New  York.  After 
several  extensions  of  time  to  file  the  inven- 
tory and  schedules,  the  said  assignee  filed  an 
inventory  and  schedules  on  the  7th  day  of 
August,  1901,  and  thereupon,  by  order  of  the 
Sopreme  Court  of  this  state,  the  penal  sum  or 
amount  of  the  assignee's  bond  was,  pursuant 
to  statute  of  the  state  of  New  York,  fixed  at 
$7,000.  A  bond,  a  copy  of  which  Is  attached 
to  the  complaint,  dated  August  13,  1901,  was 
executed,  acknowledged,  and  delivered  by 
said  Buckmaster  as  principal  and  this  de- 
fendant as  surety  to  the  people  of  the  state 
of  New  York  on  the  14th  day  of  August,  1901. 
The  condition  of  said  bond  is:  "That  if  the 
above-bounden  George  Buciunaster  shall  faith- 
fully execute  and  discharge  the  duties  of  such 
assignee,  and  duly  account  for  all  moneys 
received  by  him  as  such  assignee,  then  this 
obligation  to  be  void;  else  to  remain  In  fall 
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force  and  virtue."  Thereafter  said  asBlgnee 
received  and  took  into  bis  possession  a  large 
amount  of  property  and  assets  of  said  Lee, 
and  no  accounting  has  ever  been  bad  In  re- 
spect thereto  except  as  stated  In  the  com- 
plaint. On  the  27th  day  of  August,  1901,  on 
the  petition  of  certain  creditors  of  said  Lee, 
aied  In  the  United  States  District  Court  of 
the  Southern  District  of  New  York,  such 
proceedings  were  had  that  on  or  about  Sep- 
tember 23,  1901,  the  said  Lee  was  duly  ad- 
judged a  bankrupt,  and  thereafter  the  plain- 
tiff herein  was  appointed  the  trustee  In  bank- 
ruptcy of  said  bankrupt  and  duly  qualified 
as  such.  On  the  22d  day  of  January,  1902, 
the  said  Buckmaster  as  assignee  filed  In  said 
United  States  District  Court  of  the  Southern. 
District  of  New  York  a  petition  praying  that 
his  account  as  assignee  for  the  benefit  of 
creditors  of  said  Lee  be  taken,  stated,  and 
allowed,  and  such  proceedings  were  duly  had 
therein  that  on  January  24,  1003,  a  final  or- 
der or  Judgment  was  duly  made  and  entered 
in  said  court  requiring  and  directing  said 
Buckmaster  as  assignee  to  transfer  and  pay 
to  the  said  plaintiff  as  trustee  of  the  estate 
of  said  Lee,  bankrupt,  the  sum  of  $3,502.97, 
the  amount  found  due  on  said  proceeding 
from  said  Buckmaster  to  the  plaintiff.  "The 
defendant  herein  had  notice  and  knowledge 
of  such  proceedings."  The  amount  directed 
to  be  paid  by  said  Buckmaster  has  not  been 
paid,  and  on  December  6,  1906,  the  plaintiff 
commenced  an  action  In  the  Circuit  Court  of 
the  United  States  for  the  District  of  New 
Jersey,  in  which  said  Buckmaster  then  re- 
sided and  now  resides,  to  recover  said 
amount  found  due  from  said  Buckmaster  In 
the  District  Court  of  the  Southern  District 
of  New  York,  with  interest  thereon,  and  in 
said  action  the  defendant  duly  appeared  by 
attorney,  and  such  proceedings  were  had 
therein  that  on  or  about  the  1st  day  of  Feb- 
ruary, 1907,  Judgment  was  entered  and  dodc- 
eted  against  said  Buckmaster  for  $4,368.64, 
upon  which  Judgment  execution  has  l>een  is- 
sued and  such  execution  has  been  returned 
wholly  unsatisfied.  Payment  of  the  amount 
awarded  to  said  plaintiff  has  been  demanded 
of  the  defendant,  but  no  part  thereof  has 
been  paid.  On  the  20th  day  of  March,  1007, 
on  the  application  of  plaintiff,  an  order  was 
duly  made  and  entered  in  the  said  Supreme 
Court  authorizing  the  plaintiff  to  maintain 
this  action  upon  said  bond  against  the  de- 
fendant 

In  contidering  the  sufficiency  of  the  com- 
plaint we  first  inquire  as  to  the  obligation 
assumed  by  the  defendant  in  sluing  the 
bond.  The  bond  Is  in  the  form  prescribed  by 
the  general  assignment  act  (Laws  1877,  p. 
644,  a  466,  i  5),  and  it  was  a  prerequisite  to 
the  assignee's  pow»  or  authority  to  sell,  dis- 
pose of,  or  convert  to  the  purposes  of  the 
trust  any  of  the  assigned  proper^.  It  is  pro- 
vided by  the  general  assignment  act  that 
"any  action  brought  upon  an  assignee's  bond 
may  be  prosecuted  by  a  iMirty  in  interest  by 


leave  of  the  court"  Section  9.  At  the  date  of 
the  general  assignment,  and  at  the  thne  when 
the  defendant  executed  the  bond  in  question, 
the  national  bankruptcy  act  of  1898  (Act 
July  1,  1898,  c.  541,  30  Stat  544  [U.  S.  Ck>mp. 
St  1901,  p.  3418])  was  in  full  force  and  effect 
The  bankruptcy  act  provides:  "Acts  of  bank- 
ruptcy by  a  person  shall  consist  of  his  hav- 
ing •  •  •  (4)  made  a  general  assignment 
for  the  benefit  of  his  creditors,  or  being  in- 
solvent, applied  for  a  receiver  or  trustee  for 
his  property,  or  because  of  insolvency,  a  re- 
ceiver or  trustee  has  been  put  in  charge  of 
his  property  under  the  laws  of  a  state,  of  a 
territory  or  of  the  United  Statfes.  •  *  •  " 
Section  3.  "A  petition  may  be  filed  against  a 
person  who  is  insolvent  and  who  has  commit- 
ted an  act  of  bankruptcy  within  four  months 
after  the  commission  of  such  act"  Section 
3b.  In  Randolph  v.  Scruggs,  190  U.  S.  533,  23 
Sup.  Ct  710,  47  L.  Ed.  1165,  the  court  say: 
"It  is  admitted  that  a  general  assignment  for  . 
the  benefit  of  creditors,  made  within  four 
months  from  the  filing  of  a  petition  in  bank- 
ruptcy, is  void  as  against  the  trustee  in  bank- 
ruptcy so  far  as  It  interferes  with  his  admin- 
istering the  property  assigned.  •  *  •  The 
assignment  was  not  illegal.  It  was  permit- 
ted by  the  law  of  the  state,  and  cannot  be 
taken  to  have  been  prohibited  by  the  bank- 
ruptcy law  absolutely  in  every  event  wheth- 
er proceedings  were  instituted  or  not  [citing 
authorities].  It  had  no  general  fraudulent  In- 
tent It  was  voidable  only  In  case  bank- 
ruptcy proceedings  should  be  begun.  At  the 
time  when  it  was  made  the  institution  of 
such  proceedings  was  uncertain."  .  The  court. 
In  referring  to  claims  made  by  an  assignee 
under  a  general  assignment  for  commissions 
and  expenses,  further  say :  "But  the  assignee 
Is  acting  lawfully  in  what  he  does  before  pro- 
ceedings in  bankruptcy  are  begun,  and,'  al- 
though it  may  be  assumed  that  the  avoidance 
of  the  assignment  relates  back  to  the  date  of 
the  deed,  still,  so  far  as  his  service  or  services 
procured  by  him  tend  to  the  preservation  or 
benefit  of  the  estate,  the  mere  fiction  of  rela- 
tion is  not  enough  to  forbid  an  allowance  for 
them.  •  •  •  We  are  not  prepared  to  go 
further  than  to  allow  compensation  for  serv- 
ices which  were  beneficial  to  the  estate.  Be- 
yond that  point  we  must  throw  the  risk  of 
his  conduct  on  the  assignee,  as  he  was  charge- 
able with  knowledge  of  what  might  happen." 
The  assignee  accepted  the  trust,  and,  with  the 
defendant,  executed  the  bond  in  question, 
each  with  knowledge  of  the  bankruptcy  act 
and  of  what  might  happen  by  reason  of  it 
The  bankruptcy  act  was  enacted  by  Congress, 
pursuant  to  the  federal  Constitution  for  the 
purpose  of  establishing  uniform  laws  on  the 
subject  of  bankruptcy  throughout  the  United 
States  (Const  U.  S.  {  8,  subd.  4),  and  an 
adjudication  In  bankruptcy  supersedes  a  gen- 
eral assignment  under  state  laws;  and,  as 
held  in  Randolph  v.  Scruggs,  supra,  a  gener- 
al assignment  becomes  void  as  against  > 
trustee  lit  bankruptcy  so  far  u  it  interferes 
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with  his  admiQlsterlng  tbe  property  aasignecL 
Tbe  appellant  relies  upon  People  t.  Ohal- 
mera,  00  N.  T.  1S4,  and  Matter  of  Cantor, 
31  App.  DlT.  19.  62  N.  T.  Snpp.  882.  In  each 
of  these  cases  the  general  assignment  was 
declared  rold  for  actual  fraud  In  a  direct 
attach  npon  It,  and  an  attempt  was  made 
to  hold  tbe  surety  on  tbe  assignee's  bond 
for  the  benefit  of  the  attacking  creditors. 
A  claim  was  not  made  In  either  case  under 
the  assigimient,  bnt  in  antagonism  to  it,  and 
by  persons  who  had  not  only  repxidlated  it, 
but  had  secured  a  judgment  annulling  and 
setting  It  aside.  The  general  assignment  in 
tbe  case  now  under  consideration  was  exe- 
cuted in  conformity  with  tbe  general  assign- 
ment act  It  was  valid  and  enforceable  when 
made,  and  the  bond  was  executed  to  secure 
a  due  accounting  by  the  assignee  for  all  mon- 
eys received  by  blm.  The  possibility  of  the 
assignee  under  the  general  assignment  being 
required  to  account  to  a  trustee  in  bankrupt- 
cy was  in  the  legal  contemplation  of  the  de- 
fendant wben  the  bond  was  executed.  The 
general  assignment  act  of  the  state  of  New 
Tork,  like  tbe  bankruptcy  act,  is  designed  to 
distribute  all  of  tbe  assets  of  a  debtor  among 
his  creditors.  Tbe  claim  of  tbe  plaintiff  is 
not  personal  or  in  bostlllty  to  a  general  dis- 
tribution of  the  bankrupt's  assets  among  his 
creditors.  It  is  to  carry  oat  such  purpose 
in  tbe  uniform  way  established  by  Congress. 
Tbe  reasoning  of  the  court  In  People  v.  Chal- 
mers and  Matter  of  Cantor,  supra,  should 
not  be  extended  to  include  a  case  where  the 
general  assignment  Is  not  set  aside  for  ac- 
tual fraud,  but  pursuant  to  the  express  terms 
of  the  national  act,  and  to  secure  the  distri- 
bution of  tbe  debtor's  assets  under  such  act 
Adams  v.  Hyams  (C.  C.)  8  Fed.  417,  19 
Blatctaf.  487.  By  the  proceedings  In  bankrupt- 
cy the  plalntifl  as  trustee  became  vested  with 
the  title  to  the  property  in  the  bands  of 
Buckmaster,  and  It  was  his  duty  to  take  in- 
to bis  possession  the  property  so  in  the 
hands  of  Buckmaster,  and  collect  fiom  him 
any  moneys  in  his  hands  belonging  to  the 
estate  of  the  bankrupt  Reading  the  gen- 
eral assignment  act  of  this  state  and  the 
bankruptcy  law  together,  it  appears  that  It 
was  tbe  duty  of  Buckmaster  to  duly  account 
to  tbe  plaintiff  for  all  moneys  received  by 
him,  and  that,  If  he  failed  to  do  so,  he 
violated  the  plain  language  of  the  bond  signed 
by  the  defendant  The  plalntitf,  therefore, 
is  a  party  in  interest  who,  by  leave  of  tbe 
court,  which  he  has  obtained,  is  entitled  to 
bring  an  action  against  the  defendant  on  such 
bond. 

The  defendant  being  liable  upon  its  obli- 
gation to  the  plaintiff,  our  next  inquiry  is 
as  to  whether  the  complaint  sets  forth  facts 
sufficient  to  show  that  the  plaintiff  is  enti- 
tled to  recover  in  this  action.  Under  the 
bankruptcy  act  it  Is  provided:  "Section  2. 
That  the  courts  of  bankruptcy  as  hereinbe- 
fore defined,  namely,  the  District  Courts  of 
the    United    States    In    the   several    states, 


•  •  •  are  hereby  made  courts  of  bank- 
roptcy  and  are  hereby  invested  within  their 
respectlTe  territorial  limits  as  now  estab- 
lished or  as  they  may  be  hereafter  changed 
with  soch  Jurisdiction  at  law  and  in  equity' 
as  will  enable  them  to  exercise  original  ju- 
risdiction In  bankruptcy  proceedings  in  va- 
cation, in  chambers  and  during  their  respec- 
tive terms  as  tb^  are  now  or  may  be  hereaft- 
er held,  to  •  *  •  (7)  canse  the  estates 
of  bankrupts  to  be  collected,  reduced  to  mon- 
ey and  distributed  and  determine  contro- 
versies in  relation  thereto  except  as  herein 
otherwise  provided."  In  Bryan  v.  Bernhel- 
mef,  181  U.  S.  188,  21  Sup.  Ct  567,  45  L. 
Ed.  814,  the  plaintiff  as  marshal  for  the  use 
of  creditors  sought  by  summary  petition  to 
recover  from  the  defendant  certain  goods 
claimed  to  have  been  sold  to  him  by  an  as- 
signee under  a  general  assignment,  made 
before  a  trustee  in  bankruptcy  had  been  ap- 
pointed, but  after  and  with  knowledge  of  a 
petition  in  bankruptcy.  Tbe  claim  of  the 
plaintiff  was  sustained  and  the  court  refer- 
ring to  the  jurisdiction  of  the  District  Court, 
and  after  quoting  from  section  2  of  the  bank- 
ruptcy act,  say:  "The  exception  refers  to 
the  provisions  of  section  23,  by  virtue  of 
which,  as  adjudged  at  the  last  term  of  this 
court  the  District  Court  can,  by  the  proposed 
defendant's  consent  but  not  otherwise,  en- 
tertain jurisdiction  over  suits  brought  by 
trustees  in  bankruptcy  against  third  persons 
to  recover  property  fraudulently  conveyed  by 
the  bankrupt  to  them  before  the  Institutloif 
of  proceedings  in  bankruptcy.-  Bardes  v. 
First  Nat  Bank,  178  U.  S.  524,  20  Sup.  Ct. 
1000,  44  L.  Ed.  1176;  Mitchell  v.  McClure, 
178  U.  S.  538,  20  Sup.  Ct  1000,  44  L.  Ed.  1182; 
Hicks  V.  Knost  ITS  U.  S.  641.  20  Sup. 
Ct.  1006,  44.L.  Ed.  1183."  Referring  to  the 
case  then  under  consideration,  the  court  fur- 
ther say:  "The  present  case  Involves  no 
question  of  jurisdiction  over  a  suit  by  a 
trustee  against  a  person  claiming  an  adverse 
Interest  in  himself."  By  section  23  of  the 
bankruptcy  act  it  is  provided:  "  •  •  • 
Suits  by  the  trustee  shall  only  be  brought  or 
prosecuted  in  the  courts  where  the  bankrupt 
whose  estate  Is  being  administered  by  such 
trustee  might  have  brought  or  prosecuted 
them  if  proceedings  In  bankruptcy  had  not 
been  Instituted  unless  by  consent  of  the 
proposed  defendants."  By  the  amendment 
of  1903  there  was  added :  "Except  suits  for 
the  recovery  of  property  under  section  sixty, 
subdivision,  b.  and  section  sixty-seven,  sub- 
division e."  Section  67e  of  said  act  pro- 
vides: "That  all  conveyances,  transfers,  as- 
signments or  Incumbrances  of  his  property 
or  any  part  thereof  made  or  given  by  a  per- 
son adjudged  a  bankrupt  under  the  provisions 
of  this  act  subsequent  to  the  passage  of  this 
act  and  within  four  mcMiths  prior  to  the  fil- 
ing of  the  petition  with  tbe  Intent  and  pur- 
pose on  his  part  to  hinder,  delay  or  defraud 
his  creditors  or  any  of  them  shall  t>e  null 
and  void  aa  against  the  credlton  ot  such 
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debtor,  except  as  to  purchasers  in  good  faith 
and  for  a  present  fair  consideration;  and 
all  property  of  the  debtor  conveyed,  trans- 
ferred, assigned  or  incumbered  as  aforesaid 
'shall,  if  be  be  adjudged  a  banlcrupt  and  the 
same  is  not  exempt  from  execution  and  lia- 
bility for  debts  by  the  law  of  his  domicile, 
be  and  remain  a  part  of  the  assets  and  es- 
tate of  the  banlo-upt  and  shall  pass  to  his 
said  trustee  whose  duty  it  shall  be  to  re- 
cover and  reclaim  the  same  by  legal  pro- 
ceedings or  otherwise  for  the  benefit  of  the 
creditors.  •  •  • "  And  there  was  added 
by  the  amendment  of  1903  (Act  Feb.  5,  1903, 
c.  487,  32  Stat.  800  [TJ.  S.  Comp.  St  Supp. 
1907,  p.  1032]):  "For  the  purposes  of  such 
recovery  any  court  of  bankruptcy  as  here- 
inbefore defined  and  any  state  court  which 
would  have  Jurisdiction  if  bankruptcy  bad 
not  intervened,  shall  have  concurrent  Juris- 
diction." A  general  assignment,  even  though 
without  preferences,  is  now,  if  made  within 
four  months  of  the  filing  of  the  petition,  a 
constructive  fraud  on  the  bankruptcy  act, 
and  in  Itself,  without  either  insolvency  or 
Intent,  an  available  act  of  bankruptcy.  This 
does  not  mean  that  general  assignments  are 
no  longer  lawful;  rather  that  the  assignor 
and  his  counsel  thereby  set  the  door  of  the 
court  of  bankruptcy  ajar  to  such  creditors 
as  may  choose  to  bid  them  enter.  Collier 
on  Bankruptcy  (5th  Ed.)  44,  532;  Matter 
of  Gray,  47  App.  Div.  654,  62  N.  Y.  Supp. 

6ia 

*  It  Is  unnecessary  to  consider  further  the 
Jurisdiction  of  the  District  Court  to  proceed 
against  Buckmaster  to  determine  the  extent 
of  the  property  of  Lee  in  his  bands,  and  to 
collect  the  same  because  Buckmaster  consent- 
ed to  the  Jurisdiction  of  that  court,  and  be- 
yond controversy  Jurisdiction  was  thereby 
obtained.  If  not  previously  acquired.  Bank- 
ruptcy Act,  i  28;  Wall  v.  Cox,  181  U.  S. 
244.  21  Sup.  Ct  642,  45  L.  E».  845 ;  Jaqulth 
V.  Rowley,  188  U.  S.  620, 23  Sup.  Ct  369,  47  L. 
Ed.  620,  and  other  cases  previously  cited  here- 
in. The  complaint  shows  that  as  against  Buck- 
master  the  District  Court  had  Jurisdiction  to 
determine  the  amount  owing  by  him  to  the 
plalntifT.  The  defendant  had  notice  and  knowl- 
edge of  the  proceedings,  but  the  meager  state- 
ment of  the  complaint  leaves  the  question  as 
to  what  notice  the  defendant  received  and  as 
to  the  plaintiff's  connection  therewith  In 
some  uncertainty.  The  complaint  alleges 
that  Buckmaster  received  and  took  posses- 
sion of  a  large  amount  of  property  and  as- 
sets of  said  Lee,  and  that  he  has  not  ac- 
counted therefor  except  as  stated  in  the  com- 
plaint A  breach  of  the  condition  of  the  bond 
being  shown,  the  plaintiff  Is  at  least  enti- 
tled to  nominal  damages.  Thomson  v.  Amer- 
ican Surety  Co.,  170  N.  T.  109,  62  N.  E. 
1073.  As  the  interlocutory  Judgment  must 
be  sustained,  the  question  relating  to  the  ex- 
tent to  which  the  defendant  is  bound  by  the 
Judgments  of  the  District  and  Circuit  Courts 
is  better  left  tat  determination  after  the 


pleadings  in  this  action  are  complete  and  the 
facts  on  a  trial  are  folly  found. 

The  Judgment  appealed  from  should  be 
afiSrmed,  with  costs,  and  the  first  question 
certified  to  us  should  be  answered  In  the 
negative,  and  the  second  question  in  the  af- 
firmative. 

CULLEN,  0.  J.,  and  GRAY,  HAIOHT. 
VANN,  WERNER,  and  HISCOCK,  JJ.,  con- 
cur. 

Judgment  afSrmed. 

(192  K.  Y.  238) 

In  re  NEWCOMB'S  ESTATE. 

(Court  of  Appeals  of  New  Tork.     May  19, 
1908.) 

1.  Appeal  and  Ebbob— Review— Decision  of 
Intebmediate  Coubt  — Finding  by  Kep- 
EBEE— Unanimous  Affirmance. 

Where  the  finding  of  a  referee,  that  at  the 
date  of  testatrix's  death  her  actual  and  legal 
domicile  was  in  L.,  was  unanimously  affirmed 
by  the  Appellate  Division,  the  question  cannot 
be  reviewed  by  the  Court  of  Appeals. 

IBd,  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  J  4324.] 

2.  DouiciLE— Distinction  Between  "Doui- 
oile"  and  "Residence." 

"Residence"  means  living  in  a  particular 
locality,  but  "domicile"  means  living  in  that  lo- 
cality with  intent  to  make  it  a  fixed  and  perma- 
nent home ;  and-  "residence"  requires  only  bod- 
ily presence  as  an  inhabitant  in  a  given  place, 
while  "domicile"  reqi^ires  presence  in  that  place 
as  well  as  an  intention  to  make  it  a  domicile. 

lEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  17,  Domicile,  §  2. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S,  pp.  2168,  2179;  vol.  8,  pp.  7041,  7642; 
vol.  7,  pp.  6161,  6161 ;   vol.  8,  p.  7788.] 

3.  Sake Chanqb  of  Dohiciu— Evidenob 

— BUBDEN    OF    PbOOF. 

The  existing  domicile,  whether  of  origin  or 
selection,  continues  until  a  new  one  is  acquired, 
the  question  being  one  of  fact  rather  than  law, 
which  may  depend  on  various  circumstances, 
and  less  evidence  is  required  to  establish  a 
change  of  domicile  from  one  state  to  another 
than  from  one  nation  to  another,  but  the  bur- 
den of  proving  the  change  of  domicile  rests  upon 
the  party  alleging  it. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  17,  Domicile,  $S  36,  37j 

4.  Same— Residence— Intent. 

To  acquire  a  new  domicile  there  must  be  a 
union  of  residence  and  intention,  either  without 
the  other  being  insufficient  and  mere  change  of 
residence,  though  continued  for  a  long  time,  does 
not  change  the  domicile,  while -a  change  even 
for  a  short  time,  with  a  bona  fide  intention  to 
change  the  domicile,  will  do  so,  but  there  must 
be  a  present,  definite,  and  honest  purpose  to 
give  up  the  old  and  take  up  the  new  place  as  a 
domicile. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  17,  Domicile,  ig  6-23.] 

6.  Same— MoirivE. 

Every  person  of  full  age  and  sound  mind 
may  change  his  domicile,  except  that  the  domi- 
cile of  a  wife  is  controlled  by  that  of  her  bus- 
band,  and  the  motive  inducing  a  change  of  domi- 
cile is  immaterial,  except  to  indicate  intention, 
provided  there  is  an  absolute  and  fixed  intention 
to  abandon  one  and  acquire  another,  and  the 
acts  of  the  person  affected  confirm  the  intention. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
voL  17,  Domicile,  {{  6-23.] 
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6l  Sake— Intent— Teicpobaby  Chanok. 

Change  of  domicile  must  not  be  made  with 
the  intention  of  returning,  and  a  temporary  res- 
idence for  a  temporary  purpose,  with  an  intent 
to  return,  does  not  chanee  the  domicile;  but 
even  if  the  residence  was  begun  for  a  temporary 
purpose,  intention  may  make  it  a  domicile,  and 
when  a  new  domicile  has  l>een  actually  acquired, 
it  does  not  revert,  even  if  not  followed  by  con- 
tinuous residence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Domicile,  |§  6-23.] 

7.  Same— Evidence. 

An  intention  to  change  a  domicile  must  be 
honest  and  in  good  faith,  and  the  evidence  to 
establish  both  must  be  clear  and  convincing. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  17,  Domicile,  §{  6-23.] 

8.  Evidence— SEU-SsBYiNa  Declabatiohb— 
Domicile. 

The  right  to  choose  a  domicile  implies  the 
right  to  declare  one's  choice,  formally  or  in- 
formally, and  where  a  testatrix,  prior  to  making 
her  will,  had  on  the  advice  of  her  lawyer  sent 
out  written  statements  to  friends  and  others  an- 
nouncing her  intention  to  make  a  certain  dty 
and  state  her  future  domicile,  such  declarations 
were  not  self-serving  so  as  to  render  them  inad- 
missible, but  the  ffood  faith  of  her  declarations, 
as  well  as  the  weight  to  be  given  them,  was  for 
the  trial  court. 

9.  Appeal  and  Ebeob— Review  —  Habmlebs 
Ebbob— Ebbob  Not  AFrscTiNO  RESni.T— Ad- 
XI68ION  or  Evidence. 

Code  Civ.  Proc.  {  2546,  providing  that  the 
appellate  court  shall  not  reverse  a  decree  of  the 
Surrogate's  Court  for  error  in  rejecting  evidence, 
unless  it  appears  that  the  exceptant  was  neces- 
sarily prejudiced  thereby,  destroys  the  presump- 
tion 01  injury  arising  from  technical  error,  and 
in  proceedings  to  revoke  ancillary  letters  testa- 
mentary, even  if  questions  to  testatrix's  physi- 
cian as  to  whether  testatrix  was  physically  able 
at  various  times  to  have  gone  to  another  state, 
asked  to  show  that  she  could  have  made  her  resi- 
dence in  that  state,  if  she  chose,  were  errone- 
ously excluded,  it  appearing  ttiat  the  result 
would  have  been  the  same  if  they  had  been  ad- 
mitted, their  exclusion  was  not  reversible  error, 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  U  4153-4160.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Application  for  the  revocation  of  ancillary 
letters  testamentary  granted  in  the  estate 
of  Josephine  Louise  Newcomb,  deceased. 
From  an  order  of  the  Appellate  Division  (122 
App.  Dlv.  920,  107  N.  I.  Supp.  1139).  affirm- 
ing a  decree  of  the  Surrogate's  Court  dismiss- 
ing the  application,  tiie  petitioners  appeal. 
Affirmed. 

Josephine  Louise  Newcomb  died  in  the  ci- 
ty of  New  York  on  the  7th  of  April,  1901, 
at  the  age  of  85,  leaving  an  estate  worth 
more  than  $2,000,000  and  an  instrument  pur- 
porting to  be  her  holographic  will,  executed 
at  the  city  of  New  Orleans  on  the  12th  of 
May,  1898,  of  which  the  material  part  is  as 
follows : 

"First  I  have  resided  of  late  years  in 
different  places,  but  have  made  the  city  of 
New  Orleans  my  permanent  borne,  because 
I  here  witness  and  enjoy  the  growth  of  the 
'H.  Sophie  Newcomb  Memorial  College,'  a  de- 
partment of'  the  Tulane  University  of  Loui- 
siana which  I  have  founded,  -ind  has  been 
named  in  honor  of  the  memoiy  of  my  be- 


loved daughter.  I  have  implicit  confidenoe 
that  the  'Administrators  of  the  l^ilane  Edu- 
cational Fund'  will  continue  to  use  and  apply 
the  benefactions  and  property  I  have  be- 
stowed and  may  give  for  the  present  and 
future  development  of  this  department  of 
the  University  known  as  the  H.  Sophie  New- 
cwnb  Memorial  College  wtilch  engrosses  my 
thoughts  and  purposes,  and  is  endeared  to 
me  by  such  hallowed  associations. 

"Second.  I  have  no  forced  heirs,  I  owe  no 
debts;  and  I  hereby  revoke  all  wills  of  a 
date  anterior  to  this.  I  hereby  make  the  fol- 
lowing special  legacies  and  bequests:  To 
the  Greenwood  Cemetery  a  corporation  or- 
ganized and  existing  under  and  by  virtue 
of  chapter  298  [p.  297]  of  the  Laws  of  the 
State  of  New  York  passed  in  1838,  the  sum  of 
two  thousand  ($2,000)  dollars  for  the  care 
of  lots  numbered  17,036  and  17,037  and  It 
is  my  desire,  that  at  my  death,  my  remains 
may  be  placed  with  the  loved  ones  there  at 
rest  To  Alice  Bowman  of  New  Orleans  Lou- 
isiana five  thousand  ($5,000)  dollars.  To 
William  Robertson  of  Charleston  South  Car- 
olina one  thousand  ($1,000)  dollars. 

"Third  With  the  exception  of  the  spe- 
cial legacies  and  bequests  herein  above  stat- 
ed and  made,  I  hereby  give  and  bequeath  to 
the  'Administrators  of  the  Tulane  Education- 
al Fund'  of  New  Orleans,  the  whole  of  the 
property,  real,  personal  and  mixed  of  which 
I  am  now  possessed  or  which  I  may  leave  at 
the  time  of  my  death,  and  to  that  end  and 
purpose  I  do  hereby  name  and  constitute  the 
said  'Administrators  of  the  Tulane  Educa- 
tional Fund'  to  be  my  universal  legatee.  I 
appoint  my  cousin  and  friend  Joseph  A. 
Hincks  and  my  friend  B.  V.  B.  Dixon  to  be 
executors  giving  them  seizin  and  detainer  of 
my  estate  and  requiring  no  bond  from  them. 

"Thus  wholly  have  I  written,  dated  and 
signed  this  my  last  will  and  testament  at 
New  Orleans  Lousiana  this  12th  day  of  May, 
1898." 

On  the  8tb  of  April,  1901,  the  day  after 
Mrs.  Newcomb  died,  this  instrument  was  ad- 
mitted to  probate  as  her  last  will  and  testa- 
ment in  the  civil  district  court  for  the  parish 
of  Orleans  in  the  state  of  Louisiana,  without 
notice  to  her  heirs  at  law  or  next  of  kin, 
and  letters  testamentary  were  Issued  to  the 
executors  named  therein,  both  of  whom 
promptly  qualified.     On  the  13th  of  April, 

1901,  upon  their  petition,  ancillary  letters 
testamentary  were  Issued  to  said  executors 
by  the  Surrogate's  Court  of  the  county  of 
New  York,  without  notice  to  any  one;  but 
the  Ck>mptroller  of  the  State  voluntarily  ap- 
peared and,  waiving  notice,  consented  that 
ancillary  letters  should  be  issued.  The  exec- 
utors forthwith  removed  the  bulk  of  the  as- 
sets belonging  to  the  estate  from  the  state 
of  New  York  to  the  state  of  Louisiana. 
About  one  year  later,  or  on  the  14th  of  April, 

1902,  the  heirs  at  law  and  next  of  kin  of  Mrs. 
Newcomb,  being  nephews  and  nieces  and 
grand  nephews  and  nieces,  four  of  whom 
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resided  In  I/)u!svine,  Ky.,  and  two  In  New 
Orleans,  upon  their  petition  setting  fortb 
facts  tending  to  show  that  the  decedent  re- 
sided In  the  city  of  New  York  at  the  date  of 
her  death,  that  she  was  not  of  sound  mind, 
that  she  was  subject  to  undue  influence 
when  she  signed  said  instrument,  and  that  a 
holographic  wUl  cannot  be  set  aside  on  ac- 
count of  undue  influence  in  the  state  of  Loui- 
siana, procured  an  order  from  the  Surro- 
gate's Court  of  the  county  of  New  York  re- 
quiring the  executors  to  show  cause  why  the 
ancillary  letters  testamentary  should  not  be 
revoked  and  vacated.  A  citation  was  issued, 
and  In  due  course  of  procedure  an  answer 
was  filed  by  one  of  the  executors,  raising, 
among  other  Issues,  the  question  whether 
Mrs.  Newcomb,  at  the  time  of  her  death,  re- 
sided and  bad  her  domicile  in  the  dty  of 
New  t'ork  or  In  the  city  of  New  Orleans. 
On  the  16th  of  July,  1902,  Robert  B.  Deyo, 
Elsq.,  was  appointed  referee  to  hear  the  evi- 
dence relating  to  said  issue  and  report  the 
same  with  his  opinion.  A  long  trial  followed, 
and  much  evidence  was  taken,  both  oral  and 
written,  which  appears  In  four  large  printed 
volumes  now  before  the  court.  Between  700 
and  800  requests  to  find  were  presented  to 
the  referee  and  the  surrogate,  all  of  which 
were  duly  passed  upon,  and  exceptions  were 
filed  by  the  respective  parties  to  such  findings 
as  they  considered  unwarranted  by  the  evi- 
dence or  by  law.  The  referee,  in  bis  report 
dated  March  27,  1905,  found:  "That  the  res- 
idence or  domicile  of  Josephine  Louise  New- 
comb,  deceased,  at  the  time  of  her  death, 
was  in  the  city  of  New  Orleans,  In  the  state 
of  Louisiana."  The  surrogate  confirmed  all 
the  findings  of  fact  and  law  made  by  the  ref- 
eree, adopted  his  opinion,  and  also  found 
specifically:  "That  Josephine  Louise  New- 
comb,  the  decedent,  was,  prior  to  and  at  all 
times  since  the  death  of  her  husband  and 
daughter  down  to  the  time  of  her  own  death, 
in  all  respects,  competent  to  select,  change, 
acquire,  and  establish  a  legal  and  valid  dom- 
icile or  residence;  that  previously  to  the 
time  of  her  death  the  said  Josephine  Louise 
Newcomb  bad  voluntarily,  and  without  com- 
pulsion or  restraint  exercised  upon  her,  se- 
lected and  adopted  the  city  of  New  Orleans, 
in  the  state  of  Louisiana,  as  her  domicile  and 
place  of  permanent  abode  and  residence,  and 
continued  to  there  reside  and  have  her  dom- 
icile and  permanent  place  of  residence  and 
abode  down  to  and  at  the  time  of  her  death." 
He  dismissed  the  application  for  the  revoca- 
tion of  ancillary  letters  testamentary,  and  a 
decree  was  entered  accordingly.  On  appeal 
by  the  petitioners  to  the  Appellate  Division 
the  decree  was  unanimously  affirmed,  and 
thereupon  they  appealed  to  this  court 

Austen  G.  Fox,  Philip  A.  Rollins,  and  F.  A. 
Oaynor,  for  appellants.  George  F.  Canfield 
and  James  McCouuell,  for  respondent 

VANN,  J.  (after  stating  the  facts  as  alwve). 
While  the  rule  of  unanimous  affirmance  pre- 


vents us  from  reviewing  the  evidence,  a  more 
complete  statement  of  the  leading  facts  found 
by  the  surrogate,  In  passing  upon  the  requests 
presented  by  the  parties,  is  necessary  In  or- 
der to  properly  discuss  the  rulings  relating 
to  evidence  which  It  Is  our  duty  to  review. 
The  decedent,  Josephine  Louise  Newcomb,  was 
bom  on  the  3d  of  October,  1816,  in  the  city  of 
Baltimore,  where  her  parents  resided.  She 
was  of  French  extraction  on  the  part  of  her 
father,  and  English  on  the  part  of  her  moth- 
er. She  was  partially  educated  In  Baltimore, 
where  she  resided .  until  the  death  of  her 
mother  in  1831  or  1837 ;  both  evidence  and 
findings  leaving  the  year  in  doubt  She  then 
req^oved  to  New  Orleans,  La.,  where  she  fin* 
Ished  her  education  and  resided  with  Mrs. 
Henderson,  her  only  sister,  until  her  mar- 
riage there  in  1845  to  Warren  Newcomb,  a 
native  of  Massachusetts.  After  their  mat^ 
riage  she  and  her  husband  went  to  Louisville, 
Ey.,  where  he  acquired  a  substantial  estate, 
and  where  they  resided  until  1862,  when,  ow- 
ing to  the  confusion  caused  by  the  Civil  War, 
they  removed  to  the  city  of  New  York  and  re- 
dded at  the  Hoffman  House  until  the  death 
of  Mr.  Newcomb  In  1866.  He  left  bim  sur- 
viving, Mrs.  Josephine  Louise  Newcomb,  his 
widow,  and  a  daughter  named  Sophie,  then 
about  10  years  of  age.  All  his  property,  val- 
ued at  about  $500,000,  passed  by  will  to  his 
widow  and  daughter.  Mrs.  Newcomb  never 
had  any  child  other  than  Sophie,  except  a  son 
who  lived  but  a  short  time.  After  the  death 
of  her  husband,  she  continued  to  reside  with 
her  daughter  in  the  city  of  New  York,  living 
at  hotels  and  boarding  bouses  until  Decem- 
ber 16, 1870,  when  Sophie  died,  and  her  moth- 
er, inheriting  from  her,  thereupon  became 
possessed  of  the  entire  estate  left  by  Mr. 
Newcomb. 

The  death  of  her  daughter  exerted  a  pow- 
erful Influence  upon  the  hopes  and  ambitions 
of  Mrs.  Newcomb's  life.  Shortly  after  that 
event  she  divided  $150,000,  which  was  from 
one-fifth  to  one-fourth  of  all  her  property 
at  that  time,  among  her  nearest  relatives,  an- 
cestors of  the  petitioners,  and  formed  the 
plan  of  devoting  the  rest  of  her  estate  to 
some  kind  of  a  memorial  to  her  daughter. 
The  memorial  idea,  vague  at  first  took  more 
definite  shape  in  1886,  when  she  founded  the 
H.  Sophie  Newcomb  Memorial  College,  an  un- 
incorporated branch  of  Tulane  University 
in  the  city  of  New  Orleans,  and  before  her 
death  In  1901  ^e  bad  given  about  $1,000,000 
to  the  university  for  the  l>enefit  of  tliat  col- 
lege. H&e  fortune  had  increased,  however, 
through  the  Judicious  management  of  her 
agents  in  New  York,  so  that  she  left  upwards 
of  $2,000,000  when  she  died.  After  the  death 
of  her  daughter,  she  continued  to  reside  in 
the  city  of  New  York,  not  keeping  house, 
but  boarding  and  spending  the  warm  weather 
In  various  summer  resorts  in  different  states. 
In  1871  she  visited  her  sister  In  New  Orleans 
for  about  one  month,  but  after  that  she  was 
not  in  the  state  of  Louisiana  again  until  ISSi, 
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when  she  made  another  vlalt  of  a  few  weeks, 
living  at  a  boarding  house.  She  renewed  ber 
Tlslt  In  1893  for.  seven  weeks,  and  in  1894 
for  nine  weeks,  staying  with  different  friends. 
In  1895  she  made  a  will  by  which  she  left 
substantially  all  her  property  to  the  memorial 
college  and  in  which  she  described  herself 
as  of  Bayonne,  N.  J.  At  abont  the  same  time 
she  stated  her  residence  In  the  same  way  in 
a  conveyance  of  real  estate,  and  also,  in  1897, 
In  a  codicil  ratifying  her  will.  In  the  spring 
of  1895  she  lived  for  six  weeks  at  the  Jose- 
phine Lonise  Honse,  a  dormitory  of  the  me- 
morial college  erected  by  her,  and  returning 
there  on  the  10th  of  December,  1895,  she  re- 
mained until  April  30,  1896,  living  all  the 
time  at  the  dormitory  and  taking  her  meals 
In  the  students'  dining  room,  except  as  she 
was  driven  ont  by  fire  for  a  few  weeks,  j^ttec 
spending  the  summer  in  the  Adlrondacks,  she 
went  to  New  Orleans  in  November,  stopping 
at  New  York  on  her  way,  and  lived  at  the 
Josephine  Loul^  House  until  May,  1897. 
Again  spending  the  summer  at  various  re- 
sorts, and  abont  two  months  in  the  fall  at 
the  Fifth  Avenue  Hotel,  she  returned  to  New 
Orleans  and  lived  there,  as  before,  from  De- 
c«nber  10,  1897,  until  May  31.  1898. 

During  this  period,  apprehending,  with 
some  reason,  that  any  will  she  might  make 
would  be  contested  by  her  relatives,  she  took 
counsel  as  to  what  she  should  do  in  order  to 
become  a  citizen  of  New  Orleans,  and  also 
with  reference  to  making  her  will  so  us  "to 
secure  the  strength"  of  her  fortune  to  the 
memorial  college.  After  making  a  list  of 
questions  to  ask  relating  to  these  subjects, 
she  consulted  Mr.  McConnell,  an  able  lawyer 
of  New  Orleans,  the  counsel  of  the  unlverslt>- 
and  one  of  Its  offlcers,  who  advised  her  to 
change  ber  domicile,  and  that  she  could  do 
so  tfy  making  an  express  declaration  In  writ- 
ing to  that  eSTect  He  suggested  a  will  writ- 
ten, dated,  and  signed  by  her  own  band,  and 
oftered  to  furnish  her,  and  subsequently  at  her 
request  did  furnish  her,  a  form  both  for  the 
declaration  as  to  residence  and  the  making 
of  the  will.  On  the  15th  of  April,  1898,  know- 
ing that  she  had  declared  herself  a  resident 
of  New  Jersey  In  several  documents,  acting 
under  Mr.  McConnell's  advice,  and  observing 
the  form  furnished  by  him.  she  executed  at 
New  Orleans  certain  formal  declarations,  in 
one  of  which  she  stated:  "I  have  now  con- 
cluded to  make  my  permanent  home  here, 
because  on  each  succeeding  day  of  my  life 
now  drawing  to  a  close,  I  am  the  grateful 
witness  of  the  successful  development  and 
steady  growth  of  this  noble  Institution  (re- 
ferring to  the  memorial  college),  which  now 
engrosses  my  thoughts  and  purposes  and  Is 
endeared  to  me  by  such  hallowed  associations. 
In  order  that  there  may  be  no  occasion  for 
misapprehension  hereafter,  especially  In  any 
matter  touching  the  settlement  of  my  estate, 
I  desire  to  have  it  known  by  my  particular 
frlmds  that  I  have  elected  to  make  the  city 
of  New  Orleans  my  place  of  domicile  and 


permanent  home,  although  of  course  I  may 
occasionally  visit  or  reside  In  other  places." 
The  other  declarations  contained  similar  stat- 
ments.  She  sent  these  announcements  to 
various  persons.  Including  Mr.  HInck,  a  rda- 
tive  and  now  one  of  her  executors,  and  to 
Mr.  Pomroy,  her  trusted  business  manager  in 
New  York.  About  one  month  later  she  made 
the  will  In  question,  vrritten  in  ber  own  hand, 
but  according  to  the  form  furnished  by  Mr. 
McConnell.  She  spent  the  summer  ot  1898 
at  watering  places  in  the  North,  and  made 
preparations  to  go  to  New  Orleans  in  the 
fall,  but  owing  to  poor  health  she  remained 
in  New  York  City,  spending  the  winter  at  the 
Fifth  Avenue  Hotel.  In  July,  1800,  while  she 
was  at  Richfield  Springs,  N.  Y.,  acting  through 
the  president  of  a  bank  tin  New  Orleans,  but 
upon  the  advicie  of  Mr.  McConnell,  she  pur- 
chased a  dwelling  house  In  New  Orleans  for 
ber  own  use,  and  paid  therefor  the  sum  of 
$14,000.  It  was  situated  near  the  university 
and  Is  now  a  part  of  It.  From  January  21 
until  May  30,  1000,  she  lived  in  that  house, 
but  went  North  for  the  summer,  expressing 
the  Intention  of  returning  in  the  fall.  She 
never  returned.  AMiUe  making  a  visit  at  the 
house  of  a  friend  in  New  York  on  her  way 
from  Richfield  Springs  to  New  Orleans  she 
was  taken  sick,  and  on  the  7th  of  AprU,  1901, 
she  died.  The  surrogate,  adopting  the  find- 
ings of  the'  referee,  found  that  "subsequent 
to  the  spring  of  1895  Mrs.  Newcomb  Intended 
to  return  every  year  to  New  Orleans  after 
spending  the  summer  in  the  North,  and  did 
in  fact  return  to  New  Orleans  every  year 
except  when  prevented  by  illness."  During  . 
the  period  of  about  four  years  preceding  her 
formal  declaration  of  domicUei  she  spent  up- 
wards of  500  days  in  the  city  of  New  Orleans, 
as  compared  with  less  than  150  in  the  city 
of  New  York.  Between  the  date  of  the  dec- 
laration and  the  date  of  her  death  she  spent 
less  than  200  days  in  New  Orleans  and  more 
than  600  In  New  York  City.  The  rest  of  the 
time  during  both  periods  die  spent  at  summer 
resorts  In  New  York  and  New  England.  All 
ber  relatives  and  many  of  her  intimate  friends 
were  southern  people,  and  during  the  last 
years  of  ber  life  she  spoke  and  wrote  of  the 
South  as  her  country,  and  of  New  Orleans 
as  her  home.  Upon  the  foundation  of  the 
memorial  college  her  interest  and  affection 
were  absorbed  more  and  more  by  the  memo- 
rial idea,  which  finally  became  her  chief  am- 
bition and  to  a  great  extent  took  the  place  of 
her  deceased  husband  and  daughter.  She 
spoke  of  it  as  her  "life's  work,"  and  declared 
that  "In  this  college  my  daughter  lives  again 
to  me.  She  does  not  seem  to  be  dead,  but  lives 
again  in  this  college  and  In  these  girls."  Dur- 
ing all  these  years  her  bank  account  was  kept 
in  the  city  of  New  York,  her  estate  was  man- 
aged there,  and  her  only  safe  deposit  box 
was  there,  except  one  in  Jersey  City  during 
the  last  year  of  her  life.  She  left  some,  but 
not  much,  of  her  clothing  there,  and  her  reg- 
ular physician  resided  there.     She  had  but 
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few  personal  belongings,  and  carried  tbe  most 
of  them-  with  her  In  trunks.  During  a  period 
of  30  years,  and  until  she  was  about  80  years 
of  age,  her  domicile  was  in  the  city  of  New 
York. 

Both  referee  and  surrogate  found  a  multi- 
tude of  incidental  and  evidentiary  facts  bear- 
ing in  diverse  ways  upon  the  ultimate  ques- 
tion of  her  domicile  at  death,  some  of  which 
Indicate  that  for  many  years  and  with  a  def- 
inite object  In  view,  the  authorities  of  Tulane 
University  paid  anxious  and  assiduous  court 
to  this  old  lady  and  her  fortune.  It  was  ar- 
gued before  the  referee,  and  tbe  argument 
was  repeated  before  us,  that  she  resided  In 
New  York  and  visited  in  New  Orleans,  instead 
of  residing  in  New  Orleans  and  visiting  in  New 
York ;  that  her  later  visits  South  differed  in 
no  materia]  respect  from  those  made  earlier; 
and  tliat  under  the  tuition  of  representatives 
of  the  university  she  sought  to  become  a  nom- 
inal resident  of  Iioulsiana  merely  for  the  pur- 
pose of  making  a  will  to  accord  with  the  laws 
of  that  state,  and  not  for  the  purpose  of  mak- 
ing a  permanent  home  there.  These  conten- 
tions are  not  open  to  us,  for  they  are  c<«cln- 
sively  disposed  of  by  the  finding  of  the  sur- 
rogate and  the  unanimous  affirmance  thereof 
by  the  AiH)ellate  Division,  that  the  city  of 
New  Orleans  was  at  the  date  of  her  death 
her  actual  and  legal  domicile.  As  it  is  not  de- 
nied that  the  findings  of  the  surrogate  support 
his  conclusions  of  law,  the  only  questions  call- 
ing for  discussion  are  those  raised  by  exer- 
tions to  rulings  relating  to  evidence. 

By  appropriate  exceptions  the  point  is  rais- 
ed tiliat  the  declarations  of  the  decedent  re- 
lating to  her  domicile,  whether  verbal  or  writ- 
ten, not  made  in  connection  with  acts  done 
by  her,  or  In  explanation  tliereof,  were  self- 
serving  and  inadmissible.  This  contention 
requires  a  consideration  of  the  principles  of 
law  governing  the  subject  of  domicile,  and  in 
discussing  those  principles  we  riiall  consider 
them  simply  with  reference  to  the  rules  re- 
lating to  succession,  either  by  will  or  intesta- 
cy, as  distinguished  from  those  relating  to 
attachments  against  the  property  of  nonresi- 
dent debtors,  substituted  service  of  process 
upon  nonresidents,  matrimonial  actions,  and 
the  like. 

As  "domicile"  and  "residence"  are  usually 
in  the  same  place,  they  are  frequently  used, 
even  in  our  statutes,  as  if  they  had  the  same 
meaning;  but  they  are  not  Identical  terms, 
for  a  person  may  have  two  places  of  "resi- 
dence," as  in  the  city  and  country,  but  only 
<Hie  "domicile."  "Residence"  means  living  In 
a  particular  locality,  but  "domicile"  means 
living  in  that  locality  with  intent  to  make  it 
a  fixed  and  permanent  home.  "Residence" 
simply  requires  bodily  presence  as  an  inhabit- 
ant in  a  given  place,  while  "domicile"  requir- 
es bodily  presence  in  that  place  and  also  an 
intention  to  make  It  one's  domicile.  The  ex- 
isting domicile,  whether  of  origin  or  selec- 
tion, continues  until  a  new  one  is  acquired, 
and  the  burdoi  of  proof  rests  upon  the  party 


who  alleges  9  change.  The  question  Is  one 
of  fact  rather  than  law,  and  it  frequently 
depends  upon  a  variety  .of  circumstances; 
which  differ  as  widely  as  the  peculiarities  of 
individualB.  Less  evidence  is  required  to  es- 
tablish a  change  of  domicile  from  one  state 
to  another  than  from  one  nation  to  another. 
In  order  to  acquive  a  new  domicile  there 
must  l>e  a  union  of  residence  and  intention. 
Residence  without  intention,  or  intention 
without  residence^  is  of  no  avalL  Mere 
cliange  of  residence^  although  continued  f<Mr 
a  long  time,  does  not  effect  a  dumge  of  domi- 
cile, while  a  change  of  residence  even  for  a 
short  time,  with  the  intention  In  good  faith 
to  change  the  domicile,  has  that  effect.  Uno 
so  lo  die  constituitlur  domlcllium  si  de  vol- 
untate  appareat  Residence  is  necessary,  for 
there  can  be  no  domicile  without  It,  and  im- 
portant as  evidence,  for  it  bears  strongly  up- 
on intention,  but  not  controlling,  tot  unless 
combined  with  intention  it  cannot  effect  n 
change  of  domicile.  Dupuy  v.  Wurtz,  53  N.  Y. 
550,  561;  The  Venus,  8  Cranch  (U.  S.)  253. 
278,  3  L.  Ed.  653;  Carey's  Appeal,  75  Pa. 
201,  205;  Wliarton's  Conflict  of  Law  (2d 
Ed.)  {{  21,  56,  66.  There  must  be  a  present, 
definite,  and  honest  purpose  to  give  up  the 
old  and  take  up  the  new  place  as  the  domi- 
cile of  the  person  whose  status  is  under  con- 
sideration. "The  subject  is  under  the  abso- 
lute control  of  every  person  of  full  age  and 
sound  mind  who  is  free  from  restraint,  un- 
less It  may  be  that  the  domicile  of  a  wife 
is  controlled  by  that  of  her  husband  as  long 
as  she  lives  with  him.  Story's  Conflict  of 
Law  (7th  Ei.)  i  46.  Subject  to  the  quallflca- 
tions  named,  every  human  t)elng  may  select 
and  make  his  own  domicile,  but  the  selection 
must  be  followed  by  proper  action.  Motives 
are  immaterial,  except  as  they  indicate  In- 
tottlon.  A  change  of  domicile  may  l>e  made 
through  caprice,  whim,  or  fancy,  for  business, 
health,  or  pleasure,  to  secure  a  change  of 
climate,  or  a  change  of  laws,  or  for  any  rea- 
son whatever,  provided  there  is  an  absoluto 
and  flxed  intention  to  abandon  one  and  ac- 
quire another,  and  the  acts  of  the  person  af- 
fected confirm  tbe  intention.  McConnell  v. 
Kelley,  138  Mass.  372.  No  pretense  or  de- 
ception can  l>e  practiced,  for  the  intention 
must  be  honest,  the  action  genuine,  and  tbe 
evidence  to  establish  l>oth  clear  and  con- 
vincing. The  animus  manendi  must  be  actual 
with  no  animo  revertendl.  A  temporary  resi- 
dence for  a  temporary  purpose,  with  Intent 
to  return  to  the  old  home  when  that  purpose 
has  been  accomplished,  leaves  the  domicile 
unchanged;  but,  even  if  the  residence  was 
begun  for  a  temporary  purpose,  intention  may 
convert  it  into  a  domicile.  When  a  new  domi- 
cile has  been  actually  acquired.  It  does  not 
necessarily  revert,  even  if  not  followed  by 
continuous  residence.  There  may  be  many  ab- 
sences from  tbe  new  place  and  protracted  so- 
Joumings  in  the  old,  unless  Intention  and  resi- 
dence unite  again,  when  still  another  change 
of  domicile  is  effected. 
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This  discussion  shows  what  an  important 
and  essential  bearing  intention  has  upon  dom- 
icile. It  is  always  a  distinct  and  material 
fact  to  be  established.  Intention  may  be 
proved  by  acts  and  by  declarations  connected 
with  acts,  but  it  is  not  thus  limited  when  i. 
relates  to  mental  attitude  or  to  a  subject 
governed  by  choice.  As  we  have  seen,  a  per- 
son may  select  and  make  his  own  domicile, 
and  no  one  may  let  or  hinder.  He  may  elect 
between  his  winter  and  summer  residence 
and  make  a  domicile  of  either.  The  right 
to  choose  implies  the  right  to  declare  one's 
choice,  formally  or  informally,  as  he  prefers, 
and  even  for  the  sole  purpose  of  making  ev- 
idence to  prove  what  his  choice  was.  Such 
declarations  are  not  self-serving  in  an  im- 
proper sense,  unless  they  are  made  with  in- 
tent to  deceive.  If  they  Are  false  and  made 
for  a  sinister  purpose,  they  will  meet  the 
fate  that  falsehood  always  meets  in  courts 
of  Justice  when  discovered  by  the  triers  of 
fact  Mrs.  Newcomb,  for  many  years  dom- 
iciled in  New  York,  had  the  absolute  right 
to  change  her  domicile  to  New  Orleans.  As 
she  resided  a  part  of  the  time  in  each  city, 
she  could  select  either  as  her  domicile,  pro- 
vided she  acted  in  good  faith.  She  could 
make  the  change  because  she  preferred  the 
people,  the  climate,  or  the  laws  of  Louisiana 
to  those  of  New  York,  or  even  because  she 
wished  to  have  her  will  proved  and  her  es- 
tate settled  there.  She  could  accomplish 
nothing  by  merely  pretending  to  change  her 
domicile,  while  really  intending  to  retain  it 
in  New  York.  If  ^e  bad  made  the  most 
formal  declaration  of  intention- for  the  pur- 
pose of  creating  evidence  of  an  apparent 
change,  with  no  intention  of  making  an  ac- 
tual change,  it  would  have  l>een  a  fraud 
and  of  no  effect  The  good  faith  of  her 
declarations,  as  well  as  the  weight  to  be 
given  them,  was  for  the  referee  and  siu*- 
rogate,  but  they  were  competent  as  evidence. 
While  acts  speak  louder  than  words,  the 
words  are  to  t>e  heard  for  what  they  are 
worth.  They  should  have  received,  and  the 
presumption  is  that  they  did  receive,  the 
careful  scrutiny  of  the  experienced  lawyers 
whose  duty  It  was  to  weigh  them;  but  it 
was  for  them  to  decide  as  a  fact  whether 
they  expressed  her  honest  intention,  or  were 
made  upon  the  suggestion  of  interested  par- 
ties, to  conceal  her  real  intention  and  cir- 
cumvent the  law. 

Only  one  more  class  of  rulings  is  pressed 
upon  our  attention  as  erroneous,  which  is 
remarkable  tn  view  of  the  length  of  the  trial 
and  the  extent  of  the  evidence.  Dr.  Scratch- 
ley  was  sworn  for  the  appellants  and  testi- 
fied that  off  and  on  for  20  years  before  the 
death  of  Mrs.  Newcomb  he  had  been  her  at- 
tending physician.  After  stating  that  she 
was  at  Dr.  Chamberlain's  residence  in  the 
city  of  New  York  continuously  from  the  fall 
of  1900  until  her  death  in  the  spring  of  1901, 
he  was  asked  by  the  counsel  for  the  appel- 
lants the  following  question:     "Was  there 


anything  In  her  physical  condition  to  keep 
her  from  going  to  New  Orleans  if  she  wish- 
ed?" This  was  objected  to  as  calling  for 
"answers  as  her  attending  physician."  The 
objection  was  sustained,  and  the  appellants 
excepted.  The  witness  then  stated:  That 
Mrs.  Newcomb  never  said  to  him  that  she 
desired  to  return  to  New  Orleans,  and  that 
she  told  him  she  wanted  to  die  in  New  York 
and  be  burled  in  Qreenwood  Cemetery.  That 
while  she  was  living  at  Dr.  Chamlierlain's 
In  1900  and  1901  she  discussed  with  the  wit- 
ness the  question  of  her  return  to  New  Or- 
leans. That  he  saw  her  socially  and  profes- 
sionally both  during  all  his  acquaintance 
with  her.  "At  that  time,  too,  she  wasn't  con- 
tinuously ill  at  that  time.  *  *  *  She 
would  tell  me  that  she  had  received  letters 
from  her  friends,  and  that  they  were  urging 
her  to  come  to  New  Orleans.  That  her  homo 
was  waiting  ftor  her.  She  never  expressed 
a  desire  to  go.  She  said  that  she  was  111, 
and  that  she  was  comfortable  here,  and 
that  she  was  going  to  die,  and  she  wanted  to 
die,  here.  When  I  say  here,  I  refer,  to  New 
York,  at  Dr.  Chamberlain's,  where  she  was 
living."  '  Dr.  Scratchley  was  then  asked  the 
following  question:  "Was  Mrs.  Newcomb's 
condition  such  that  she  could  not  have  gone 
to  New  Orleans?"  There  was  the  same  ob- 
jection, ruling,  and  exception.  The  doctor 
then  stated:  "I  saw  Mrs.  Newcomb  in  New 
York  in  the  winter  of  1896,  December.  She 
remained  at  the  Fifth  Ayenue  Hotel  until 
June,  1899."  He  was  then  asked:  "During 
that  time  was  she  in  a  condition  to  go  to 
New  Orleans  if  she  had  wished  to?"  He 
was  also  asked :  "What  was  the  condition, 
physical  condition,  of  Mrs.  Newcomb  from 
1888  on?"  These  questions  were  excluded 
upon  the  same  objection  and  exceptions  were 
duly  taken. 

The  object  of  these  questions  was  to  show 
that  Mrs.  Newcomb  was  not  prevented  by 
sickness  from  returning  to  New  Orleans  dur- 
ing certain  years.  They  involved  her  physi- 
cal condition,  with  reference  to  the  effect  of 
any  disease,  ailment,  or  infirmity  that  she 
may  have  had.  There  was  no  attempt  to 
limit  the  answers  of  the  witness  to  what  he 
observed  when  not  In  attendance  upon  her 
as  a  physician.  The  questions  were  general 
In  character,  and  called  for  the  result  of 
bis  observation  as  to  the  diseases  with  which 
his  patient  was  afflicted  and  for  which  he 
had  treated  her  professionally.  While  a  re- 
sponsive answer  to  any  of  the  questions 
would  not  necessarily  have  Included  the  men- 
tion of  any  particular  disease,  it  might  have 
included  the  statement  that  the  decedent 
was  suffering  from  a  disease  of  such  a  na- 
ture as  to  prevent  her  from  traveling.  That 
statement  might  have  involved  the  disclosure 
of  information  acquired  in  a  professional 
capacity  and  necessary  to  enable  the  physi- 
cian to  act  in  that  capacity.  Diseases  are 
discovered  by  a  personal  examination  of  the 
patient  In  connection  with  Information   as 
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to  feelings  and  symptona  fomlfihed  by  the 
patient  While  the  question  l8  close,  we 
think  the  spirit  of  section  834  of  the  Ck>de 
of  Ciyil  Procedure  might  have  been  violated 
If  the  witness  had  been  allowed  to  answer. 
Bnt,  assuming  that  the  rulings  were  erron- 
eous, they  do  not  require  a  reversal  of  the 
order.  The  trial  was  of  unusual  length,  and 
during  such  a  protracted  and  sharply  con- 
tested Investigation  errors  of  minor  Impor- 
tance are  apt  to  creep  Into  the  record.  We 
doubt  if  the  matter  could  be  tried  over  again 
with  a  Smaller  percentage  of  error.  CJourts 
are  practical  agencies  of  government  for  the 
administration  of  Justice,  and  theoretical 
,  perfection  Is  seldom  attained.  A  close  scru- 
tiny of  slight  errors  tends  to  retard  the 
transaction  of  Judicial  business  and  to  ham- 
per the  adjustment  of  legal  differences. 
These  remarks  are  especially  applicable  to 
rulings  In  Surrogate's  Ciourt,  for  the  statute 
directs  us  not  to  reverse  a  decree  or  order 
of  that  court  "for  an  error  In  admitting  or  re- 
jecting evidence,  unless  it  appears  to  the  appel- 
late court  that  the  exceptant  was  necessarily 
prejudiced  thereby."  Code  €»▼.  Proc  i  2545. 
This  section  destroys  the  presumption  of  In- 
Jury  that  might  otherwise  obtain.  Matter 
.  of  Will  of  Smith,  95  N.  Y.  616,  527.  Assum- 
ing that  the  rulings  now  under  considera- 
tion were  erroneous,  they  did  not  consti- 
tute reversible  error,  because  the  appellants 
were  not  necessarily  prejudiced  thereby.  We 
are  convinced  from  an  examination  of  the 
evidence  that  the  referee  and  surrogate  would 
have  reached  the  same  conclusion  even  If 
the  witness  bad  stated  that  the  physical  con- 
dition of  Mrs.  Newcomb  did  not  prevent 
her  from  going  to  New  Orleans  during  the 
yearn  In  question. 

The  order  of  the  Appellate  Division  should 
be  affirmed,  with  costs. 

CULLBN,  C.  J.,  and  GRAT,  HAIGHT, 
WERNER,  HISCOCK  and  CHASE.  JJ.,  con- 
cur. 

Order  affirmed. 


(132  N.  T.  57B) 

In  re  AVENUE  D  IN  CITY  OP  NEW  YORK. 
(Court  of  Appeals  of  New  York.  June  2,  1908.) 
MuniciPAi,  CoRPOBATioNS— Opening  Stbsets 

— COMMISSIONEBS'    REP0B1>— CONTENTS. 

Where  the  report  of  commissioners  in  street 
opening  proceedings  did  not  specify  whether 
their  valuation  of  property  taken  or  damaged 
was  made  as  of  the  date  when  title  vested,  or 
as  of  the  date  o(  their  report,  objectors  should 
have  moved  to  remand  the  report  to  the  com- 
missioners, with  instructions  to  make  such  coi^ 
rection. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 

Application  by  the  city  of  New  York  to 
open  Avenue  D.  from  Rogers  avenue  to  Blast 
Thirty-Fourth  street  in  the  borough  of 
Brooklyn.    From  au  order  of  the  Appellate 


Division  (122  App.  Div.  416,  106  N.  Y.  Supp. 
889)  affirming  an  order  confirming  the  r^wrt 
of  commissioners  of  estimate  and  assessment 
so  far  as  It  amflrms  the  assessment  on  prop- 
erty of  Oeorge  Fulling  and  others,  they  ap- 
peal   Affirmed. 

Charles  S.  Taber,  for  appellants.  Francis 
K.  Pendleton,  Corp.  Counsel  (Theodore  Con- 
noly,  John  P.  Dunn,  and  Thomas  O.  Blake, 
of  counsel),  for  respondent 

PER  CURIAM.  The  order  appealed  from 
is  affirmed,  with  costs.  T^e  question  wheth- 
er the  commissioners  exceeded  the  limitation 
prescribed  by  section  980  of  the  charter  (liaws 
1901,  p.  411,  a  468),  by  assessing  the  property 
benefited  at  more  than  one-half  Its  value.  Is 
not  passed  upon  because  not  presented  by 
the  record.  The  appellant  should  have  mov> 
ed  to  send  the  report  back  to  the  commis- 
sioners, with  Instructions  that  they  specify 
whether  their  valuation  was  made  as  of  the 
date  when  title  vested,  or  as  of  the  date  of 
their  report 

CULLBN,  C.  3.,  and  GRAY,  VANN,  WER- 
NER, WILLARD  BARTLETT,  HISOOOK, 
and  CHASE,  JJ.,  concur. 

Order  affirmed. 


TORGESBN  y. 


(U2  N.  T.  ise) 
SCHULTZ. 


(Conrt  of  Appeals  of  New  York.    May  19, 
1908.) 

1.  ESxpLOSivES  —  Neoliqencb  —  Tendob  or 
Siphon  Bottle— Liabilitt. 

Where  the  vendor  of  siphon  bottles  of  aSrat- 
ed  water  is  negligent  in  taking  precautions  to 
prevent  explosion,  he  may  become  liable  to  a 
person  Injured,  thongh  there  Is  no  contract  re- 
lation between  him  and  such  person. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  2.3,  Gbcplosives,  H  4,  5 ;  vol.  87,  Negligence, 
{!  27-32.] 

2.  Save— Evidence. 

In  an  action  against  a  vendor  of  siphon 
bottles  of  agrated  water  for  injuries  caused  by 
an  explosion,  evidence  as  to  defendant's  negli- 
gence held  sufficient  to  require  sahmission  to  the 
Jury. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Dene  Torgesen  against  Carl  H. 
Schultz.  From  a  Judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Department  (114  App.  Dlv.  900,  100  N.  Y. 
Supp.  1146)  affirming  a  Judgment  npon  a  non- 
suit at  a  trial  term  of  the  Supreme  Court, 
plaintiff  appeals.    Reversed. 

Henry  W.  Taft  for  appellant.  Charles  C. 
Nadal,  for  respondent 

WILLARD  BARTLETT,  J.  The  plainOff 
has  suffered  the  loss  of  an  eye  by  reason  of 
the  explosion  of  a  siphon  bottle  of  aSrated 
water  filled  and  put  upon  the  market  by  the 
defendant  corporation.    The  siphon  had  been 
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charged  at  a  pressure  of  125  ponnds  to  the 
square  Inch.  The  plaintiff  was  a  domestic 
servant,  and  on  Jnly  1,  1901,  between  1  and  2 
o'clock  in  the  afternoon,  she  received  at  the 
door  of  her  employer's  house  In  the  city  of 
New  Xork  two  siphons  which  had  been  filled 
with  water  by  the  defendant,  and  which  bad 
been  purchased  from  a  druggist  who  had 
obtained  them  from  the  defendant.  The  day 
was  Tcry  hot,  the  registered  temperature  at 
the  weather  bureau  being  as  follows:  1  p. 
UL,  95  degrees;  2  p.  m.,  96  degrees;  8  p.  m., 
96  degrees;  4  p.  m.,  96  degrees;  5  p.  m.,  96 
degrees;  6  p.  m.,  97  degrees;  7  p.  m.,  96 
degrees;  and  8  p.  m.,  93  degrees.  Upon  re- 
ceiving the  siphons  the  plaintiff  took  them  to 
a  room  in  the  third  story,  where  they  remain- 
ed until  ijetween  7  and  8  o'clock  In  the  even- 
ing, when  she  carried  them  downstairs  and 
placed  them  in  a  standing  position  in  a  pan 
containing  Ice,  so  that  one  side  of  each  bottle 
was  against  the  ice.  As  she  turned  away  one 
of  the  siphons  exploded  with  the  result 
stated. 

To  show  the  necessity  of  taking  precau- 
tions to  prevent  such  explosions,  and  also  to 
show  the  extent  of  the  precautions  actually 
taken  biy  the  defendant  to  that  end,  plaintiff's 
counsel  read  in  evidence  certain  extracts  from' 
a  printed  circular  of  the  defendant,  and  coun- 
sel for  the  defendant  also  read  certain  other 
extracts,  all  of  which,  taken  together,  are  as 
follows:  "We  take  all  possible  precautions 
to  guard  against  accidents  by  not  allowing 
any  siphons  or  bottles  to  leave  our  premises 
without  first  being  thoroughly  tested.  On  ac- 
count of  the  sudden  change  of  temperature 
any  defect  In  the  glass  will  at  once  cause  the 
siphon  bottle  to  break.  The  accompanying 
cut  shows  our  siphon  testing  department. 
All  siphon  bottles  are  imported  direct  from 
Austria,  and  are  received  In  large  casks. 
They  are  unpacked  and  filled  with  water  at  a 
temperature  of  from  98°  to  100°  F.  They  are 
then  put  in  cages  and  subjected  to  a  hydro- 
static pressure  of  350  pounds  to  the  square 
inch.  This  pressure  Is  allowed  to  remain  for 
about  30  seconds.  .Then  it  Is  reduced  to  a 
pressure  of  100  pounds  to  the  square  inch, 
and  the  entire  cage  containing  five  siphons  Is 
then  submerged  in  a  tank  containing  cracked 
ice  and  water.  On  account  of  the  sudden 
change  of  temperature  any  defect  In  the  glass 
will  at  once  cause  the  siphon  bottle  to  break. 
The  second  step  in  our  test  is  the  only  definite 
method  to  discover  flaws  In  the  anneal  of  the 
glass,  and  is  by  far  severer  than  any  condi- 
tion a  siphon  is  ever  subjected  to  In  the  ordi- 
nary run  of  our  business." 

The  plaintiff  also  called  as  an  expert  wit- 
ness an  instructor  In  physics  at  Columbia  Uni- 
versity, who  described  a  series  of  experimental 
tests  which  he  had  made  upon  a  number  of 
sipbon  bottles  of  aerated  water  sold  by  the 
defendant.  These  experiments  were  conduct- 
ed by  subjecting  the  siphons  to  conditions 
designed  to  reproduce  approximately  those 


which  existed  at  the  time  when  the  explosion 
occurred  by  which  the  plaintiff  was  Injured. 
Out  of  71  bottles  which  were  thus  tested  5 
exploded,  and  all  of  these  explosions  occurred 
within  half  a  minute  after  the  bottles  were 
placed  in  contact  with  Ice.  It  furthermore 
ai^jear^  that  when  the  siphons  came  back 
to  the  defendant,  after  having  once  been  dis- 
tributed to  Its  customers,  they  were  not  test- 
ed again,  and  that  the  defendant  had  no 
means  of  determining  how  many  times  the 
bottles  were  sent  out  after  they  had  been  fill- 
ed and  after  they  were  returned  for  filling,  al- 
though they  were  probably  sent  out  a  large 
number  of  times. 

It  is  manifest  that  there  was  no  contract 
relation  between  the  plaintiff  and  the  defend- 
ant, but  the  defendant  Is  sought  to  be  held 
liable  under  the  doctrine  of  Thomas  v.  Win- 
chester, 6  N.  Y.  397,  57  Am.  Dec.  455,  and  sim- 
ilar cases,  based  upon  the  duty  of  the  vendor 
of  an  article  dangerous  In  Its  nature,  or  likely 
to  become  so  in  the  course  of  the  ordinary 
usage  to  be  contemplated  by  the  vendor,  ei- 
ther to  exercise  due  care  to  warn  users  of  the 
danger  or  to  take  reasonable  care  to  prevent 
the  article  sold  from  proving  dangerous  when 
subjected  only  to  customary  usage.  The  prin- 
ciple of  law  Invoked  Is  that  which  was  well 
stated  by  Lord  Justice  Cotton  In  Heaven  v. 
Pender,  L.  R.  (11  Q.  B.  D.)  503,  as  follows: 
"Any  one  who  leaves  a  dangerous  Instrument, 
as  a  gun,  In  such  a  way  as  to  cause  danger, 
or  who,  without  due  warning,  supplies  to 
others  for  use  an  Instrument  or  thing  which 
to  his  knowledge,  from  its  construction  or 
otherwise,  is  In  such  a  condition  as  to  cause 
danger  not  necessarily  Incident  to  the  use  of 
such  an  instrument  or  thing,  is  liable  for  in- 
jury caused  to  others  by  reason  of  his  negli- 
gent act." 

A  case  in  which  the  accident  closely  resem- 
bled that  which  happened  to  the  plaintiff  in 
the  present  action  is  O'Neill  v.  James,  138 
Mich.  567,  101  N.  W.  828,  68  Ii.  K.  A.  342, 
110  Am.  St  Rep.  821.  The  plaintiff  th^re 
was  a  bartender  employed  by  his  brother. 
The  defendant  was  a  bottler  of  champagne  ci- 
der charged  with  carbonic  acid  gas  at  a  pres- 
sure of  60  pounds  or  less  to  the  square  inch. 
The  defendant  sold  to  the  plaintiff's  employer 
a  quantity  of  this  cider,  which  was  placed  In 
an  Ice  box,  and  while  the  plaintiff  was  taking 
a  bottle  of  the  elder  out  of  the  Ice  box  It  ex- 
ploded and  a  piece  of  the  glass  destroyed  one 
of  his  eyes.  He  recovered  a  verdict,  but  the 
judgment  thereon  was  reversed  on  the  ground 
that  there  was  no  evidence  In  the  case  from 
which  the  Inference  could  be  drawn  that  the 
defendant  had  any  knowledge  of  the  danger- 
ous character  of  the  thing  sold,  inasmuch  as 
the  testimony  of  both  sides  showed  that 
champagne  elder  bottled  at  a  pressure  of  60 
pounds  or  under  was  "a  harmless,  ordinary 
article  of  commerce,  usually  kept  for  sale 
where  soft  drinks  are  sold."  The  court  held, 
however,  that  if  the  testimony  for  the  plain- 
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tiff  bad  tfflided  to  show  that  the  explosion 
could  not  have  occurred  If  the  bottle  had  been 
charged  In  the  usual  way,  and  the  testimony 
of  the  defendant  that  It  was  so  charged  and 
that  the  explosion  might  have  been  otherwise 
'caused,  then  the  Issue  of  the  defendant's  neg- 
ligence would  have  been  a  question  Tor  the 
Jury.  The  decision  reversing  the  judgment, 
therefore,  was  merely  a  recognition  of  the 
doctrine  that  there  must  be  knowledge  of  the 
dangerous  character  before  the  defendant 
can  be  held  liable. 

Without  questioning  in  the  least  the  ap- 
plicability of  this  doctrine  to  the  case  at  bar, 
I  think  there  was  sufiScient  evidence  of  the 
defendant's  knowledge  in  this  respect  to  re- 
quire a  submlssiou  of  the  issues  to  a'  Jury. 
The  language  of  the  defendant's  circular 
tends  to  show  that  It  was  well  aware  that 
siphons  charged  under  a  pressure  of  125 
pounds  to  the  square  inch  were  liable  to  ex- 
plode unless  the  bottles  had  been  first  subject- 
ed to  an  adequate  test  This  is  plainly  Infer- 
able from  the  statement:  "We  take  all  possi- 
ble precautions  to  guard  against  accidents." 
There  could  be  no  iiossible  occasion  for  this 
assertion  unless  accidents  were  likely  to  hap- 
pen In  the  absence  of  proper  precaution  to 
avert  them.  The  testimony  of  the  expert 
witness  to  which  we  have  referred  tended  to 
show,  although,  of  course,  it  did  not  neces- 
sarily establish  the  fact,  that  the  test  describ- 
ed in  the  defendant's  circular  (which,  it  may 
fairly  be  assumed,  was  the  severest  test  ap- 
plied to  the  siphons)  was  insufflcleut  to  estab- 
lish that  the  bottles  would  not  explode  when 
used  as  customers  might  be  expected  to  use 
them.  The  defendant  might  reasonably  be 
held  chargeable  with  knowledge  that  it  was 
customary,  especially  in  hot  weather,  to  place 
siphons  charged  with  aSrated  water  in  con- 
tact with  ice,  and  in  view  of  this  fact  a  Jury 
might  well  find  that  the  tests  applied  to  such 
bottles  should  be  such  as  to  render  it  toler- 
.ably  certain  that  they  would  not  explode 
when  thus  used.  As  has  already  been  sug- 
gested, the  expert  testimony  indicated  that 
the  test  actually  employed  by  the  defendant 
was  not  adequate  to  justify  such  a  conclusion. 

It  may  very  well  be  tliat  the  defendant,  if 
put  to  its  proof  on  the  subject,  may  establish 
the  adequacy  of  its  test,  and  that  nothing 
further  can  reasonably  be  required  to  be  done 
to  assure  the  safety  of  those  making  use  of 
their  charged  siphons  as  against  explosions 
of  the  character  which  injured  the  plaintiff; 
but  upon  the  evidence  as  it  stood  at  the  close 
of  her  case  I  think  there  was  enough  to  en- 
title the  plaintiff  to  have  the  question  of  the 
defendant's  negligence  submitted  to  the  jury. 

The  Judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

CULLEN,  C.  J.,  and  GRAT,  HAI6HT, 
VAMN,  HISCOCK,  and  CHASE,  JJ.,  concur. 

Jndgmoit  reversed,  etc 


(Ua  N.  T.  172) 
MURRAY  T.  NARWOOD. 

(C!ourt  of  Appeals  of  New  York.    May  19, 

1908.) 

1.  Contracts— Actions— BusDEH  of  Pkoof— 

OONSPIBACY  AND   DURESS. 

The  defenses  of  conspiracy  and  duress  are 
negative,  and  pertain  to  facts  which  toolc  place 
at  the  time  the  contract  was  alleged  to  navo 
been  executed,  and  plaintiff,  in  undertaliing  to 
prove  the  contract,  has  the  burden  of  establish- 
mg  by  a  preponderance  of  evidence  that  it  is 
a  good  and  valid  contract,  which  harden  con- 
tinues with  him  throughout  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  {  1759.] 

2.  Appeax  and  Ebrob  —  Exceptions  —  In- 
STBncTioNB— Refusal  of  Requests. 

Where,  at  the  conclnsion  of  the  charge,  de- 
fendant's counsel  presented  to  the  court  a  num- 
ber of  written  requests  to  charge,  and,  aa  the 
court  concluded  its  review  of  the  requests,  took 
an  exception  as  to  those  requests  which  coart 
had  refused  to  charge,  the  exception  was  suffi- 
cient. 

3.  CONTBACTS-AcnONS  —  INSTBUCIIONO— AP- 
PLICABILITY TO  Issues. 

In  an  action  on  a  contract,  an  instruction 
that,  where  a  contract  is  in  part  illegal,*  and 
the  Illegal  part  is  severable  from  the  balance, 
the  effect  of  such  illegality  is  not  to  render  the 
whole  contract  illetral,  but  the  courts  will  recog- 
nize and  enforce  the  legal  part,  though,  the  il- 
legality arises  oat  of  the  violation  of  a  statute, 
was  inapplicable  where  two  contracts  of  dif- 
ferent dates  were  to  be  treated  as  one ;  it  be- 
ing evident  that  the  later  contract  which  was 
sued  on,  was  based  on  the  previous  contract,  the 
consideration  of  which  was  illegal. 
Chase,  Jf.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  James  D'O.  Murray  against 
Holmes  M.  Narwood.  From  a  Judgment  of 
the  Appellate  Division  (119  App.  Div.  875, 
104  N.  Y.  Supp.  1135)  affirming  a  Judgmoit 
for  plaintiff  on  a  verdict,  defendant  appeala 
Reversed. 

James  W.  Osborne  and  Frederick  A.  South- 
worth,  for  appellant  R.  A.  Mansfield  Hobbs, 
for  re^Ondent. 

HAI6HT,  J.  This  action  was  brought  to 
recover  the  sum  of  $10,000,.  with  interest 
accrued  thereon,  upon  the  following  written 
agreement:  "R.  A.  Mansfield  Hobbs,  Attor- 
ney at  Law.  271  Broadway,  New  York,  No- 
vember 10,  1905.  It  is  hereby  mutually 
agreed  that  the  suit  of  James  D'O.  Murray 
against  Holmes  M.  Narwood  be  hereby  settled 
and  compromised  for  the  sum  of  ten  thou- 
sand dollars  ($10,000),  to  be  paid  in  cash  at 
this  office  on  or  before  the  1st  day  of  Decem- 
ber, 1905.  James  D'O.  Murray.  Holmes  M. 
Narwood.    Witness :    R.  A.  Mansfield  Hobbs." 

The  facts,  in  so  far  as  they  are  material, 
to  be  here  considered,  are,  in  substance,  as 
follows :  On  the  26th  day  of  October,  1905, 
the  plaintiff  returned  to  his  residence  at  Mer- 
rick, Long  Island,  and  found  upon  his  wife's 
bureau  a  letter  from  the  defendant  addressed 
to  her,  from  which  the  plaintiff  claims  to 
Iiave  drawn  the  inference  that  Improper  re- 
lations existed  between  them.    Tlie  next  day 
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a  meeting  took  place  between  the  plaintiff 
and  the  defendant  In  the  presence  of  Hobbs, 
the  plaintiff's  attorney,  and  at  that  meeting 
an  action  was  commenced  on  bclialf  ot  the 
plaintiff,  Murray,  against  the  defendant,  In 
the  Supreme  Court,  county  of  Nassau,  by  the 
service  of  a  summons  upon  the  defendant 
No  complaint  was  served,  and  the  parties 
differ  as  to  what  was  said  with  reference 
to  the  purpose  of  the  action.  The  plaintiff 
claims  that  it  was  stated  that  it  was  to  re- 
cover damages  for  criminal  conversation, 
while  the  defendant  maintains  that  the  ac- 
tion was  brought  to  recover  damages  for  the 
alienation  of  the  affections  of  the  plalntifTs 
wife.  The  meeting  concluded  with  the  execu- 
tion of  the  following  agreement:  "Freeport 
Club,  October  27,  1905.  The  following  agree- 
ment is  made  this  date  between  James  D'O. 
Murray,  of  Freeport,  I*  I.,  and  Holmes  M. 
Narwood,  of  Brooklyn,  N.  T.,  in  considera- 
tion of  the  mntual  promises  herein  contained : 
First,  that  Mrs.  Frances  W.  Murray  shall 
immediately  return  to  her  mother's  home  in 
Philadelphia,  Pa. ;  second,  that  Mrs.  Frances 
W.  Murray  shall  Immediately  proceed  or 
commence  a  suit  for  absolute  divorce  against 
her  husband,  James  D'O.  Murray,  who  will 
not  defend  such  action,  on  the  ground  of  de- 
sertion or  cruelty  or  nonsupport,  no  alimony 
to  be  asked  for  by  Mrs.  Murray ;  third,  that 
Holmes  M.  Narwood  agrees  to  provide  for 
the  said  Mrs.  Murray's  support  untU  such 
time  as  it  may  be  mutually  agreed  by  Mr. 
J.  D'O.  Murray  to  discontinue  same,  and  also 
agrees  to  look  out  to  the  best  of  his  ability 
for  her  moral  welfare;  fourth.  Holmes  M. 
Narwood  agrees  to  defray  the  expenses  of 
the  divorce  action,  and  also  to  reimburse  Mr. 
Murray  for  expenses,  etc.,  incurred  by  him. 
Holmes  M.  Narwood.  James  D'O.  Murray. 
Witness:  R.  A.  Mansfield  Hobbs."  There- 
upon the  defendant  claims  to  have  paid  Mrs. 
Murray  over  $1,000  in  accordance  with  the 
above  agreement  Subsequently  he  received  a 
communication  from  Mr.  Hobbs  asking  him  to 
call  at  his  office  on  November  10th.  He  did 
so,  and  found  Mr.  Murray  there  awaiting  him. 
He  was  then,  as  he  testifies,  charged  by  Mr. 
Hobbs  with  having  failed  to  keep  his  agree- 
ment of  October  27tb ;  that  be  had  not  reim- 
bursed Mr.  Murray  for  bis  expenses  and  dam- 
ages; that  Murray  ought  to  receive  $50,000 
in  settlement  for  this  suit  which  had  been 
brought  But  after  an  Interview  with  Mr. 
Murray  Mr.  Hobbs  Informed  defendant  that 
'  he  would  settle  for  $10,000,  and  thereupon  the 
paper  in  suit  was  drawn  and  executed. 

The  answer  denied  the  material  allegations 
of  the  complaint,  and  alleged  Illegality  of 
agreement,  conspiracy,  fraud,  and  duress, 
and  claimed  the  action  was  settled  by  the 
first  contract  Upon  the  trial  the  court,  in 
submitting  the  case.  Instructed  the  Jurors 
that  the  agreement  of  October  27th  was  void 
as  against  public  policy,  and  if  the  agreement 
of  November  10th,  upon  which  this  action 


was  brought,  was  a  part  of  the  same  trans- 
action as  that  of  October  27th,  and  for  the 
same  consideration,  the  latter  agreement 
would  also  be  tainted  with  the  vice  of  the 
former,  and  that  this  action  could  not  be 
maintained;  but  U  there  was  no  connection 
between  the  two  agreements,  and  they  were 
separate  and  distinct,  the  action  for  criminal 
conversation  being  one  thing  and  the  action 
for  divorce  another,  then  this  action  could  be 
maintained.  He  then  submitted  the  question 
of  conspiracy  and  duress,  instructing  the  Ju- 
rors that  the  defendant  must  satisfy  them  by 
a  fair  preponderance,  of  evidence  that  there 
was  conspiracy  or  duress,  etc.  At  the  con- 
clusion of  the  charge  the  defendant  requested 
the  court  to  charge  "that  the  burden  of  proof 
remains  upon  the  plaintiff  throughout  the 
case."  To  this  the  court  replied:  "I  refuse 
to  charge  that  In  that  form.  The  burden  of 
proof  rests  is  the  first  instance  on  the  plain- 
tiff to  make  out  his  case  along  the  lines-I 
have  indicated.  The  burden  of  proof  to  make 
out  the  defenses  such  as  I  have  Indicated 
rests  on  the  defendant"  ' 

The  defenses  of  conspiracy  and  duress  were 
In  reality  and  In  substance  negative,  in  effect 
alleging  that  there  was  no  legal  contract, 
and  that  it  never  had  a  valid  Inception. 
These  defenses  pertain  to  the  fftcts  which 
took  place  at  the  time  the  contract  was  alleg- 
ed to  have  been  executed,  and  become  the 
res  gestce,  upon  which  the  validity  of  the 
contract  d^ends.  This  class  of  defenses 
is  distinguishable  from  those  affirmative  de- 
fenses which  are  based  ui>on  facts  occurring 
subsequently  to  the  execution  of  a  contract, 
in  which  it  may  be  dianged,  altered,  modified, 
or  settled.  It,  therefore,  follows  that  the 
plaintiff,  in_  undertaking  to  prove  the  contract 
upon  which  his  action  Is  based,  had  cast  upon 
him  the  burden  of  establishing,  by  a  prepon- 
derance of  evidence,  that  It  was  a  good  and 
valid  contract,  having  a  legal  Inception  which 
was  binding  upon  the  defendant,  and  that 
burden  of  proof  continued  with  him  through- 
out the  case.  As  was  stated  by  Andrews,  C. 
J.,  in  the  case  of  Farmers'  L.  &  T.  Co.  v. 
Slefke,  144  N.  Y.  354,  859,  39  N.  E.  358,  859: 
"It  is  very  common  to  say  in  such  cases  that 
the  burden  is  upon  the  defendant  to  establish 
the  fact  relied  upon.  Ail  that  this  can  prop- 
erly mean  Is  that,  when  the  plaintiff  has  es- 
tablished a  prima  facie  case,  the  defendant 
Is  bound  to  controvert  it  by  evidence ;  other- 
wise he  ^111  be  cast  in  Judgment  When 
such  evidence  is  given,  and  the  case  upon  the 
whole  evidence,  that  for  and  that  against 
the  fact  asserted  by  the  plaintiff,  is  submit- 
ted to  court  or  Jury,  then  the  question  of  the 
burden  of  proof  as  to  any  fact,  in  Its  proper 
sense,  arises  and  rests  upon  the  party  upoip 
whom  it  was  at  the  outset,  and  is  not  shifted 
by  the  course  of  the  trial,  and  the  Jury  may 
be  properly  Instructed  that  all  material  issues 
tendered  by  plaintiff  must  be  established  by 
him  by  a  preponderance    of  evidence."    See, 
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alsok  Wbltlatch  t.  Fidelity  &  Casualty  Ck)., 
148  N.  ;.  45,  49,  43  N.  B.  405;  Doheny  v. 
Lacy,  168  N.  Y.  213,  220,  61  N.  E.  265 ;  Lamb 
V.  Camden  &  Amboy  B.  B.  &  T.  Co.,  46  N.  Y. 
271,  279,  7  Am.  Bep.  327 ;  Simpson  v.  Davis, 
119  Mass.  269,  20  Am.  Bep.  824;  Delano  t. 
Bartlett,  6  Cush.  (Mass.)  364 ;  Klunk  t.  Hock- 
ing Valley  E.  E.  Co..  74  Ohio  St  125,  133,  77 
N.  E2.  752.  We,  therefore,  conclude  that  the 
ruling  of  the  trial  Judge  In  this  regard  was 
erroneous. 

It  Is  now  contended  on  the  part  of  the  re- 
spondent that  no  valid  exception  was  taken 
to  the  refusal  of  the  ^urt  to  charge  as  re- 
quested upon  the  burden  of  proof.  At  the 
conclusion  of  the  charge  the  defendant's  coun- 
sel presented  the  court  with  a  number  of  writ- 
ten requests  to  charge.  Including  that  to 
which  we  have  called  attention.  As  the  court 
concluded  its  review  of  the  requests,  the  de- 
fendant's counsel  took  an  exertion  to  those 
requests  which  his  honor  had  refused  to 
charge.  We  think  this  was  sufficient.  The 
attention  of  the  judge  had  been  specifically 
called  to  the  question  by  written  requests, 
and  there  was  no  necessity  of  again  rotat- 
ing it  in  taking  the  exception. 

As  we  have  seen,  the  trial  court  liad  diarg- 
ed  the  Jury  that  if  there  was  no  c<mnectIon 
between  the  contract  of  October  27th  and  that 
of  November  10th,  and  if  they  were  separate 
and  distinct,  then  the  contract  of  November 
10th  would  not  be  Illegal  The  plaintiff's 
counsel,  not  being  content  with  this,  request- 
ed the  court  to  charge  that,  "where  a  contract 
Is  in  part  Illegal,  and  the  illegal  part  is  sev- 
erable from  the  balance,  the  effect  of  such 
illegality  Is  not  to  render  the  whole  contract 
Illegal,  but  the  courts  will  recognize  and  en- 
force the  legal  part,  and  this  Is  true  though 
the  illegality  arises  out  of  the  violation  of  a 
statutory  provision."  This  request  was  charg- 
ed and  exception  taken  by  the  defendant's 
counsel,  who  thereupon  asked  the  court  to 
charge  the  Jury,  that  this  Instruction  had 
no  application  to  this  case.  This  was  refused, 
and  another  exception  was  taken  by  the  de- 
fendant's counsel.  While  the  plaintiff's  re- 
quest may  be  correct  as  an  abstract  proposi- 
tion of  law,  we  fail  to  see  that  it  has  any 
application  to  the  circumstances  of  this  case. 
If  the  contracts  of  October  27th  and  of  No- 
vember 10th  are  to  be  treated  as  one  contract, 
it  Is  quite  evident  that  the  basis  of  the  con- 
tract was  the  alleged  criminal  conversation  of 
the  defendant  It  would  consequently  be  diffi- 
cult to  sever  one  division  of  the  contract  from 
the  other,  both  being  based  upon  one  and  the 
same  consideration.  We  think  the  trial  court 
was  correct  in  its  first  cliarge,  for  under  it 
only  in  case  these  two  contracts  were  s^a- 
rate  and  distinct  made  at  different  times,  one 
pertaining  to  one  cause  of  action  and  the 
other  to  another  cause,  can  the  agreement 
of  November  10th  be  sustained  as  valid. 

For  the  reasons  stated,  the  Judgment  should 
be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event 


CULLEN,  C.  X,  and  GEAY,  VANN,  WIL- 
LABD  BABTLBTT,  and  HISCOCK,  JJ,  con- 
cur. CHASE,  J.,  dissents  on  the  ground  that 
the  questions  were  not  raised  by  exceptions 
in  the  trial  court 

Judgment  reversed,  etc. 

(U2  N.  T.  150) 

McCBEA  V.  BOBEBTSON  et  aL 

(Court  of  Appeals  of  New  York.    May  Id, 
1908.) 

L  CoBPoaATioNS— MiscoRDUCi  or  Oiticbbs— 

Actions. 

A  cause  of  action  for  misconduct  of  an  of- 
ficer of  a  corporation  belonKs  to  the  corpora- 
tion, but  a  stockholder  may  institute  suit  upon 
refusal  of  the  corporation  to  sue. 

[Eld.  Note. — For  cases  In  potot,  see  Cent  Dig. 
vol.  12,  CorporatiquB,  H  791,  792.] 

2.  Same— Stockholdebs— Action— Pabtiks. 

Where  a  stockholder  sues  for  funds  alleged 
to  have  been  misappropriated  by  the  president 
of  the  corporation,  the  necessary  parties  de- 
fendant are  the  president  and  the  directors  or 
trustees  whose  negligent  administration  made 
the  president's  alleged  misconduct  possible,  but 
he  cannot  make  parties  defendant  the  other 
stockholders,  who  are  not  shown  to  have  any 
interest  in  the  controversy  adverse  to  him,  or  to 
be  necessary  parties  for  the  complete  determina- 
tion of  the  questions  involved. 
Chase.  J.,  dissenting. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

Action  by  William  G.  McCrea  against 
Thomas  B.  Bobertson  and  others.  From  a 
judgment  of  dismissal  on  reversal  by  the  Ap- 
pellate Division  (114  App.  Div.  77,  99  N.  Y.  S. 
694)  of  an  order  of  the  Special  Term  over- 
ruling a  demurrer  to  the  complaint  by  part 
of  the  defendants,  plaintiff  appeals.  Af- 
firmed. 

Harlan  F.  Stone,  for  appellant  George  H. 
Taylor,  Jr.,  for  respondents. 

OBAY,  J.  Certain  of  the  defendants  in 
this  action  have  demurred  to  the  complaint 
upon  the  groimd  that  on  the  face  thereof  It 
appears  as  to  each  of  them  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  At  Special  Term  their  demurrer  was 
overruled;  but  on  appeal  to  the  Appellate 
Division  that  court  reversed  the  order  of  the 
Special  Term,  and  sustained  the  demurrer. 
A  final  Judgment  has  been  entered  dismissing 
the  complaint  as  to  the  demurring  defend- 
ants, and  the  plaintiff  has  appealed  to  this 
court 

The  complaint  alleges  that  the  plaintiff  is 
a  stockholder  of  the  David  Stevenson  Brew- 
ing Company,  and  that  the  defendants  other 
than  the  brewing  company  are  the  "only  per- 
sons now  having  any  Interest  as  stockhold- 
ers." It  alleges  that  the  defendant  McClan- 
ahan  Is,  and  has  been,  the  president  of  ttao 
company,  and  has  had,  and  now  has,  the  ab- 
solute control,  management  and  possession  of 
the  properties  and  affairs  of  the  company, 
managing  the  same  "as  thon^h  be  were  the 
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sole  and  absolute  owner  thereof."  The  com- 
plaint sets  forth  that  In  the  year  of  the  or- 
ganization of  the  company  it  was  agreed  by 
the  stockholders,  the  directors  of  the  com- 
pany, and  the  said  McClanahan  that  there 
should  be  drawn  by  McClanahan  the  sum  of 
$35,000,  $10,000  of  which  he  was  to  retain  for 
his  salary  as  president,  and  the  sum  of  $25,- 
000  was  to  be  paid  by  him  to  the  stockhold- 
ers. In  proportion  to  their  holdings  of  stock; 
that  In  that  year  and  In  the  succeeding  year 
McClanahan  complied  with  the  agreement, 
but  that  during  each  of  the  succeeding  four 
years  he  retained  and  fraudulently  converted 
all  of  the  $35,000  to  his  own  use.  The  plain- 
tiff alleges  that  he  was  entitled  to  $2,680  of 
the  amount  so  converted,  that  be  had  but  re- 
cently acquired  knowledge  of  McClanahan's 
acts,  and  that  McClanahan  had  refused  him 
an  opportunity  to  inspect  the  books  of  the 
company,  or  any  statement  or  information 
as  to  Its  condition.  The  complaint  further 
sets  forth  the  misappropriation  of  large  sums 
of  money  by  McClanahan,  and  particularly 
the  leasing  by  him  to  another  company  of  a 
portion  of  the  corporate  property  without 
the  knowledge  or  consent  of  the  board  of 
directors,  and  upon  an  agreement  made  be- 
tween him  and  those  In  control  of  the  lessee 
by  which  he  (McClanahan)  was  to  l>e  paid 
one-half  of  the  net  profits  earned  by  the  les- 
see company,  and  in  the  event  of  a  sale  of 
the  property  by  the  lessee  at  any  time  for  a 
price  Ifi  excess  of  $200,000  one-half  of  the 
excess  was  to  go  to  McClanahan  Individual- 
ly. It  is  alleged  in  connection  with  that 
transaction  that  McClanahan  withdrew  and 
wrongfully  diverted  from  the  brewing  com- 
pany the  sum  of  $30,000,  which  he  advanced 
to  the  lessee  to  fulfill  an  agreement  on  bis 
part  In  that  respect  The  plaintiff  demanded 
Judgment  for  an  accounting  as  to  the  business 
of  the  brewing  company  from  the  date  of  Its 
incorporation,  as  to  the  amount  of  moneys 
drawn  by  McClanahan  from  the  corporation 
during  said  period,  as  to  the  profits  received 
by  him  from  the  lessee  In  the  transaction  re- 
f^red  to,  and  that  be  (McClanahan)  be  re- 
quired to  pay.  over  to  the  plaintiff  and  to 
the  other  stockholders  the  moneys  drawn  by 
him  from  the  treasury  during  the  first  five 
years  of  the  company's  existence  in  excess 
of  the  amount  of  his  salary,  or  that  he  be  re- 
quired to  pay  the  same  Into  the  treasury  of 
the  company.  I  have  thus  stated,  in  sub- 
stance, the  matters  In  the  complaint. 

Passing  over  various  criticisms  to  which  the 
complaint  would  be  open.  It  is  apparent  that 
the  defendant  McClanahan  Is  called  upon  to 
explain  and  to  account  for  conduct  on  his  part, 
which,  as  alleged,  exhibited  him  as  having  tak- 
en advantage  of  his  control  of  the  corporation 
to  misappropriate  Its  property  and  funds.  It 
will  be  observed  that  it  is  not  shown  who  the 
directors  of  the  company  were,  and  there  is  no 
allegation  with  respect  to  them  other  than  as 
mentioned.  The  plaintiff  Joins  as  defendants 
with  the  company  and  McClanahan  all  those 
Bi  N.B.-61 


who  were  stockholderB ;  but  neither  as  to 
them  as  a  body,  nor  as  to  the  demurring  de- 
fendants In  particular.  Is  there  any  allegation 
of  participation  In  the  alleged  wrongdoings, 
or  of  any  fact  which  would  suggest  the  pro- 
priety of  their  being  brought  In  as  defend- 
ants. In  the  absence  of  anything  in  the  com- 
plaint showing  that  the  persons  who  were 
stockholders  and  who  were  brought  Into  the 
action  as  defendants  claimed  an  interest  in 
the  controversy  adverse  to  the  plaintiff,  or 
were  necessary  parties  defendant  for  the  com- 
plete determination  or  settlement  of  the  ques- 
tions Involved  therein,  It  is  difficult.  If  at  all 
possible,  to  perceive  any  reason  or  Justifica- 
tion for  their  Joinder.  No  Judgment  Is  asked 
for  against  them,  and  certainly  no  Judgment 
that  could  be  recovered  in  the  action  could 
distribute  among  the  stockholders  the  moneys 
which  McClanahan  might  be  obliged  to  ac- 
count for  and  pay  over.  The  cause  of  action 
belonged  to  the  corporation;  but  the  plain- 
tiff's Institution  of  the  suit  is  Justified  In  law 
by  the  alleged  futility  of  a  demand  that  the 
corporation  sue.  The  effect  of  the  plaintifTs 
recovering  a  Judgment  upon  his  demand 
would  be  to  restore  the  moneys  and  property 
misappropriated  by  McClanahan  to  the  pos- 
session of  the  corporation.  Sage  v.  Culver, 
147  N.  Y.  241,  41  N.  B.  513 ;  Kavanaugh  v. 
Commonwealth  Trust  Co.,  181  N.  Y.  121,  73 
N.  E.  502.  Except  where  It  Is  sought  by  or  In 
behalf  of  the  creditors  of  the  corporation  to 
bold  Its  stockholders  to  some  liability  Im- 
posed by  law,  that  persons,  who  are  stock- 
holders, should  be  sued  as  defendants  in  a 
stockholder's  action  merely  'upon  the  allega- 
tion of  their  status  as  such,  is  an  extraordi- 
nary proceeding.  The  plaintiff  might  have 
sued  in  behalf  of  the  other  stockholders;  but 
he  has  not  so  alleged.  I  am  not  aware  of 
any  authority  for  the  course  taken,  and  none 
is  brought  to  our  attention.  The  necessary 
defendants  to  an  action  where,  as  here,  the 
complainant  charges  misconduct  and  malver- 
sation of  funds  on  the  part  of  some  one  or 
more  of  the  officers  or  directors  of  a  corpora- 
tion, are  the  defaulting  officials  and  the  di- 
rectors or  the  trustees,  who  direct  and  are 
responsible  for  the  corporation.  The  case  of 
King  V.  Barnes,  109  N.  Y.  267,  16  N.  E.  332,  la 
In  no  respect  in  point  as  sustaining  the  plain- 
tifTs  contention.  That  action  was  brought 
to  procure  the  specific  enforcement  of  an  oral 
agreement  between  the  plaintiffs  and  Barnes 
relating  to  the  purchase  of  certain  lands  and 
the  organization  of  a  corporation.  Barnes 
was  made  the  agent  of  the  parties  for  the 
purpose,  with  authority  to  select  the  direct- 
ors of  the  corporation.  The  plaintiffs,  in 
bringing  their  action  for  relief.  Joined  with 
Barnes,  as  defendants,  the  directors,  and 
they  were  held  to  be  proper  parties  defend- 
ant in  the  action,  however  Incidental  the  re- 
lief sought  against  them  and,  however  need- 
less their  appearance  to  defend.  It  is  quite 
manifest  where,  as  in  such  a  case,  it  was  Im- 
portant that  the  plaintiffs  should  receive  the 
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full  benefit  of  the  property  which  the  judg- 
ment might  award  them,  that  the  joinder  of 
the  directors  of  the  corporation  as  defendants 
was  Justifiable.  The  managing  body  of  the 
corporation  being  t>OTind  by  the  Judgment,  the 
question  at  issue  concerning  the  corjwrate 
property  and  affairs  would  be  settled,  and  the 
complainants  would  be  secure  as  to  the  fruits 
of  their  proceeding.  It  would  have  been 
proper  enough  for  the  plaintiff,  suing  in  his 
own  name  and  in  behalf  of  the  other  stock- 
holders, to  bring  an  action  against  McClana- 
han,  and  to  Join  with  him  the  directors  whose 
negligent  administration  made  McClanahan's 
alleged  misconduct  possible.  In  such  a  case 
it  would  have  been  open  to  any,  or  all  of  the 
other  stockholders  to  Intervene  in  the  action 
as  they  might  feel  disposed  or  be  advised. 
Rut  that  they  should  be  brought  in  as  par- 
ties defendant  is  certainly  without  excuse  on 
the  face  of  the  complaint  It  is  not  an  an- 
swer to  say  that  they  need  not  appear  or  de- 
fend. Nothing  in  their  status  as  stockholders 
required  their  presence  as  defendants.  In 
what  sense  can  they  be  said  to  be  necessary 
parties  or  useful  to  plalntilTs  ends?  Are 
they  shown  to  be  adverse  to  him,  or  to  be  in 
control  of  the  corporate  management?  Can 
we  assume  that  their  attitude  with  respect  to 
McClanahan  is  hostile  to  the  plaintiff?  Not 
at  all,  so  far  as  the  pleading  shows.  I  think 
that  these  defendants  had  a  legal  right  to  ob- 
ject to  being  dragged  Into  a  lawsuit.  They 
might  have  been  invited  to  Join  the  plaintiff, 
and,  in  tliat  case  the  usual  procedure  In  equi- 
ty would  have  been  followed. 

To  any  suggestion  that  the  stockholders 
were  proper  parties,  upon  the  ground  that 
their  Joinder  would  prevent  a  multiplicity  of 
actions  against  McClanahan,  the  answer  ob- 
viously Is  that  there  is  no  appropriate  aver- 
ment In  tie  complaint  that  other  suits  are 
threatened.  It  might  be  added  that  the 
plaintiff  is  not  the  one  interested  in  Invoking 
the  protection  of  that  principle  of  equity  Ju- 
risprudence, however  appropriate  would  have 
been  his  invitation  to  stockholders  similarly 
situated  to  Join  with  him  as  complainants. 
Enough  has  been  said  In  connection  with  the 
full  discussion  in  the  prevailing  opinion  at 
the  Appellate  Division,  and  I  advise  the  af- 
firmance of  the  Judgment 

CULLBN,  0.  J.,  and  VANN,  WERNER, 
WILLARD  BARTLBTT,  and  HISCOCK,  JJ., 
concur.  CHASE,  J.,  dissents  on  dissenting 
opinion  below. 

Judgment  affirmed,  with  costs. 

(192  N.  T.  139) 

VIIXAOE  OF  FT.  EDWARD  y.  HUDSON 
VALI/BT  RY.  CO.  et  al. 

(Court  of  Appeals  of  New  Tork.    May  19, 
1908.) 

1.  Railroads— Intersection— DuTT  of  Com- 
panies—Enforcement. 

Under  Railroad  I/aw,  {  12.  Laws  1890,  p. 
1087,  c  5C3,  requiring  a  corporation  whose  rail- 


road is  intersected  by  a  new  road  to  unite  with 
the  corporation  ownini?  the  new  road  in  forming 
necessary  intersections  and  connections,  the 
forming  of  such  intersections  and  connectinns  of 
tracks  of  crossing  roads  is  a  public  duty,  en- 
forceable by  the  Attorney  General,  if  not  by 
individual  shippers. 

2.  Same  —  Detebminatioii  or  Pi,ace  ard 
Manneb  of  Intersection— Rights  of  Vu,- 
I.AOB  Trustees. 

Railroad  Law,  §  11,  Laws  1890,  p.  1087,  c. 
565.  prohibits  the  construction  of  a  railroad  in 
a  village  street  without  an  order  of  the  Supreme 
Court.  Section  12  requires  a  corporation  whose 
railroad  is  intersected  by  a  new  road  to  nnite 
with  the  corporation  owning  the  new  road  in 
forming  necessary  intersections,  and  provides 
that,  if  the  two  corporations  cannot  agree  upon 
the  points  or  manner  of  such  intersection,  the 
same  shall  be  determined  by  commissioners,  one 
of  whom  must  be  appointed  by  the  court.  BM, 
that  a  village,  having  authorized. an  electric  rail- 
way to  lay  tracks  in  a  street  and  across  a  steam 
railroad,  must  be  deemed  to  have  included  the 
right  of  the  companies  to  intersect  their  trades 
to  exchange  cars,  and  the  village  trustees  had 
the  right  to  participate  in  the  determination  of 
the  place  and  making  of  such  intersection,  and 
that,  the  two  companies  and  the  village  l>eing 
unable  to  agree  upon  the  matter,  the  duty  de- 
volved upon  the  Supreme  Court  to  make  such 
determination,  which  may  be  done  through  com- 
missioners. 

3.  Same— Consent  of  Pcblio  Service  Com- 
mission. 

Railroad  Law,  I  12,  Laws  1890,  p.  1087,  c. 
565,  provides  that  if  crossing  railroads  cannot 
agree  upon  the  points  or  manner  of  intersection 
the  same  shall  be  determined  by  commissioners, 
etc.  Section  11  prohibits  the  construction  of  a 
railroad  in  a  village  street  without  an  order  of 
the  Supreme  Court.  Public  Service  Commission 
Law,  {  53,  Laws  1907,  p.  920,  c.  429,  prohibits 
construction  or  extension  of  a  railroad  without 
a  certificate  of  public  convenience  and  necessity 
by  the  commission,  and  provides  that,  except  as 
otherwise  provided,  no  carrier  shall  exercise  any 
franchise  or  right  under  the  railroad  law  or 
any  other  law  not  theretofore  lawfully  exercised, 
without  first  having  obtained  the  permission  and 
approval  of  the  proper  commission,  etc.  Held, 
that  section  53  does  not  supersede  such  provi- 
sions of  the  railroad  law,  that  it  is  not  neces- 
sary to  procure  the  commission's  consent  be- 
fore making  a  connection  between  crossing 
roads,  and  tnat  section  53  does  not  require  the 
commission  to  determine  the  point  or  manner  in 
which  an  intersection  is  to  be  made. 
Cullen,  C.  J.>  and  Vann,  J.,  dissenting. 

Appeal  from  Supreme  Court,  App^ate 
Division,  Third  Department 

Action  by  village  of  Ft  Edward  against 
the  Hudson  Valley  Railway  Company  and 
another.  From  an  order  of  the  Appellate 
Division  afilrming  an  order  continuing  an  in- 
junction pendente  lite  (122  App.  Div.  906, 
106  N.  Y.  S.  1148),  defendants  appeal  by  per- 
mission; the  Appellate  Division  certifying 
two  questions.  Order  affirmed,  and  questions 
answered  affirmatively,  and  negatively  re- 
spectively. 

Lewis  E.  Carr,  for  appellants.  Edgar  T. 
Brackett  and  Wyman  S.  Bascom,  for  re- 
spondent 

HAIGHT,  X  This  action  was  brought  to 
restrain  the  defendants  from  constructing  a 
switch  on  Broadway  in  the  village  of  Ft 
Edward,  by  which  the  defendants  Intended 
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to  Intersect  tbeir  railroad  tracks.  The  Del- 
aware &  Hudson  Company  Is  engaged  in 
operating  a  double-track  steam  railroad 
through  the  village  of  Ft  Edward,  crossing 
Broadway,  one  of  the  streets  of  the  village, 
at  grade,  substantially  at  right  angles.  The 
Hudson  Valley  Railway  Ck>mpany  owns  and 
operates  an  electric  street  railroad  located  In 
Broadway,  through  the  village,  upon  a  fran- 
chise granted  September  15,  1900,  by  the  mu- 
nicipal authorities,  under  which  the  company 
is  permitted  to  run,  maintain,  and  operate 
its  railroad  with  the  necessary  sidings,  switch- 
es, and  turnouts  through  Broadway,  for  the 
public  use  in  the  conveyance  of  persons  and 
property  in  cars  for  compensation  by  the 
power  of  electricity,  and  Its  tracks  cross 
those  of  the  Delaware  &  Hudson  Company 
in  Broadway  at  grade.  Certain  conditions 
were  imposed  by  the  terms  of  the  franchise 
with  reference  to  the  erection  of  poles,  the 
locating  of  tracks,  and  the  maintenance  of 
the  street,  which  are  not  now  necessary  to 
be  considered.  It  is  alleged  in  the  complaint 
that  fhe  Delaware  &  Hudson  Company  and 
the  Hudson  Valley  Railway  Company  are 
now  engaged  in  building  an  extension  of 
their  said  railroads,  extending  from  the  tracks 
of  the  Hudson  Valley  Railway  Company  di- 
agonally across  Broadway  to  the  lands  of 
the  Delaware  &  Hudson  Company,  intersect- 
ing and  connecting  the  tracks  of  the  two 
companies,  without  the  consent  of  the  trus- 
tees of  the  village,  and  without  the  consent 
of  the  public  service  commission. 

The  first  question  certified  for  our  deter- 
mination' is  as  follows:  "Was  it  necessary 
for  the  defendants  to  procure  the  assent  of 
the  trustees  of  the  village  to  the  construc- 
tion of  their  proposed  track  in  Broadway?" 
Under  section  12  of  the  railroad  law  (Laws 
1890,  p.  1087,  c  665)  it  is  provided  that 
"every  railroad  corporation  whose  road  is  or 
shall  t>e  intersected  by  any  new  railroad, 
shall  unite  with  the  corporation  owning  such 
new  raOroad  in  forming  the  necessary  in- 
tersections and  connections,  and  grant  the 
requisite  facilities  therefor."  In  Matter  of 
Stillwater  v.  M.  St.  Ry.  Co.,  171  N.  Y.  589, 
64  N.  E.  511,  59  L.  R.  A.  489,  we  held  that 
this  provision  of  the  statute  was  intended 
to  promote  the  public  interests,  independent 
of  the  railroad  companies,  that  the  shippers 
of  merchandise  and  freight  have  the  right 
to  make  use  of  all  the  facilities  required  of 
common  carriers  by  the  provisions  of  the 
railroad  law,  and  that  where  one  railroad 
crossed  the  tracks  of  another  the  provision 
requiring  them  to  intersect  their  tracks  was 
to  enable  shippers  of  freight  to  avail  them- 
selves of  the  facilities  required  of  each  rail- 
road so  Intersecting  the  other.  The  inter- 
secting, therefore,  of  the  tracks  of  crossing 
railroads  is,  in  its  nature,  a  public  duty, 
which  may  be  enforced  on  t>ehalf  of  the  pub- 
lic by  the  Attorney  General,  if  not  by  Indl- 
vidnal  shippers  of  freight,  a  question  which 
it  is  not  now  necessaiy  to  determine.    When, 


therefore,  the  trustees  of  the  village  of  Ft. 
Edward  granted  to  the  Hudson  Valley  Rail- 
way Company  a  franchise  giving  it  the  right 
to  lay  Its  tracks  through  Broadway  and 
Across  the  tracks  of  the  Delaware  &  Hudson 
Company,  they  understood  that  under  the 
provisions  of  the  railroad  law,  to  which  at- 
tention has  been  called,  it  would  become  the 
duty  of  the  two  raUroads  to  intersect  their 
tracks  so  that  cars  could  be  exchanged  from 
one  road  to  the  other,  and  their  grant  or 
franchise  must  therefore  be  deemed  to  have 
Included  the  right  of  the  railroad  companies 
to  so  Intersect  their  tracks.  But  we  are  of 
the  opinion  that  this  was  the  extent  of  the 
grant  made  by  the  trustees  of  the  village. 
They  did  not  by  this  grant  abdicate  their 
powers  under  the  diarter  of  the  village, 
which  devolved  upon  them  the  care,  manage- 
ment, and  control  of  the  streets  of  the  vil- 
lage, and  made  it  their  duty  to  guard  and 
preserve  the  streets  from  unnecessary  en- 
croachments or  dangers  to  which  the  travel- 
ing public  may  be  subjected.  The  trustees, 
therefore,  have  a  right  to  be  heard  and  to 
participate  in  any  agreement  that  shall  be 
made  with  reference  to  the  place  and  manner 
of  the  intersecting  of  the  tracks  of  the  two 
railroad  companies.  This  must  be  so.  Oth- 
erwise the  companies  could  agree  between 
themselves  to  run  a  side  track  up  Broadway 
to  tlie  center  of  the  block  or  even  to  the  end 
of  the  block  or  into  the  next  block  before 
intersecting  their  tracks,  and  thus  serious- 
ly impair  the  usefulness  of  the  street  for 
teams  and  vehicles.  Our  conclusion,  there- 
fore, is  that,  while  the  railroad  companies 
have  the  right  to  intersect  their  tracks  for 
the  purpose  of  exchanging  cars  from*  one 
road  to  the  other,  yet  the  village  trustees 
have  the  right  to  participate  in  the  deter- 
mination of  the  place  and  manner  of  making 
such  Intersection. 

We  are  thus  brought  to  a  consideration 
of  the  question  as  to  the  practice  that  should 
be  adopted  in  determining  the  place  and 
manner  that  the  intersection  should  be  made. 
Section  12  of  the  railroad  law  was  original- 
ly adopted  before  the  advent  of  electric 
street  railways.  In  framing  its  provisions 
the  Legislature  doubtless  had  in  mind  the 
crossing  of  steam  railroads,  which  were  gen- 
erally made  upon  their  own  rights  of  way 
outside  of  the  public  streets,  and  hence  it 
was  provided  that  in  case  they  should  be  un- 
able to  agree  upon  the  points  or  manner  of 
such  Intersection  the  same  shall  be  ascer- 
tained and  determined  by  commissioners,  one 
of  whom  must  be  a  practical  civil  engineer 
and  surveyor,  to  be  appointed  by  the  court, 
as  provided  in  the  condemnation  law.  But 
since  the  advent  of  our  modem  electric  street 
railroads  it  often  occurs  that  the  crossing 
of  the  two  railroads  is  in  the  public  highway 
within  the  limits  of  a  city  or  village,  and 
whenever  an  intersection  is  sought  at  such 
a  crossing  it  necessarily  creates  another  par- 
ty in  interest,  charged  with  the  duty  of  the 
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care  and  manngement  of  the  highway  affect- 
ed, who  must  be  considered  In  determining 
the  point  and  manner  In  which  the  tracks 
of  the  two  railroads  shall  be  intersected. 
Section  11  of  the  railroad  law  among  other 
things  provides  that  no  railroad  corporation 
shall  construct  its  road  in,  upon,  or  across 
any  street  of  any  city  without  the  consent 
of  the  corporation  of  such  city,  nor  across, 
upon,  or  along  any  highway  in  any  town  or 
street  in  an  Incorporated  village  without  an 
order  of  the  Supreme  Court  of  the  district  in 
which  such  highway  or  street  is  situated.  We 
thus  have  In  the  towns  and  incorporated  vil- 
loges  of  the  state  express  power  given  to  the 
Supreme  Court  to  determine  whether  a  con- 
struction upon  the  highways  or  streets  shall 
be  permitted.  Reading  this  section  in  connec- 
tion with  section  12  of  the  same  law,  we  find 
the  Supreme  Court  empowered  to  appoint 
commissioners  to  determine  the  points  and 
manner  of  Intersection  of  the  tracks  of  the 
two  railroad  companies,  followed  by  the  pro- 
vision that  "all  railroad  corporations  whose 
roads  are  or  shall  hereafter  be  so  crossed, 
intersected  or  joined,  shall  receive  from 
each  other  and  forward  to  their  destination 
all  goods,  merchandise  and  other  property 
intended  for  points  on  their  respective  roads 
*  •  •  for  individuals  and  other  corpora- 
tions." It  thus  appears  to  us  that  the  prac- 
tice is  that  which  is  designated  by  the  stat- 
ute. If  the  corporations  In  this  case,  the 
two  railroad  corporations  and  the  municipal 
corporation,  as  represented  by  «ts  trustees, 
are  unable  to  agree  as  to  the  points  and 
manner  of  intersecting  of  the  tracks  of  the 
two  companies  In  the  public  street  of  the  vil- 
lage, the  duty  devolves  upon  the  Supreme 
Court  to  determine  the  same,  and  that  may 
be  done  by  appointing  commissioners,  one  of 
whom  shall  be  a  civil  engineer  and  surveyor, 
to  determine  the  point  or  place  and  manner 
of  the  Intersection. 

The  contention  Is  now  made  that  all  the 
provisions  of  the  statute  to  which  we  have 
alluded  have  been  either  repealed  or  super- 
seded by  the  public  service  commission  law, 
and  we  consequently  have  certified  for  our 
determination  a  second  question  as  follows: 
"Was  It  necessary  for  the  defendant  to  pro- 
cure the  consent  of  the  public  service  com- 
mission under  section  53  of  the  public  ser- 
vice commission  law  before  making  the  con- 
nection proposed?"  Under  subdivision  2  of 
section  190  of  the  Code  of  Civil  Procedure 
appeals  may  be  taken  in  the  cases  specified 
in  the  provision  when  the  court  certifies 
"that  one  or  more  questions  of  law  have 
arisen  which,  in  Its  opinion,  ought  to  be  re- 
viewed by  the  Court  of  Appeals,  in  which 
case  the  appeal  brings  up  for  review  the 
question  or  questions  so  certified,  and  no 
other."  We  are  thus  limited  by  the  ques- 
tions certified  to  the  consideration  of  sec- 
tion 53,  and  are  called  upon  to  determine 
whether  the  consent  of  the  public  service 
commission  is  necessary  under  that  section 


before  the  companies  can  make  the  conneo- 
tion  proposed.  The  provisions  of  the  sec- 
tion, BO  far  as  they  are  here  Involved,  are 
as  follows:  "Without  first  having  obtained 
the  permission  and  approval  of  the  proper 
commission  no  railroad  corporation,  street 
railroad  corporation  or  common  carrier  shall 
begin  the  construction  of  a  railroad  or  street 
railroad,  or  any  extension  thereof,  for  which 
prior  to  the  time  when  this  act  becomes  a 
law  a  certificate  of  public  convenience  and 
necessity  shall  not  have  been  granted  by  the 
board  of  railroad  commissioners  or  where 
prior  to  said  time  said  corporation  or  com- 
mon carrier  shall  not  have  become  entitled 
by  virtue  of  its  compliance  with  the  provi- 
sions of  the  railroad  law  to  begin  such  con- 
struction ;  nor,  except  as  above  provided  in 
this  section,  shall  any  such  corporation  or 
common  carrier  exercise  any  franchise  or 
right  under  any  provision  of  the  railroad 
law,  or  of  any  other  law,  not  heretofore 
lawfully  exercised,  without  first  having  ob- 
tained the  permission  and  approval  of  the 
proper  commission.  The  commission  within 
whose  district  such  construction  is  to  be 
made,  or  within  whose  district  such  fran- 
chise or  right  is  to  be  e^xerclsed,  shall  have 
power  to  grant  the  permission  and  approval 
herein  specified  whenever  it  shall  after  due 
hearing  determine  that  such  construction  or 
such  exercise  of  the  franchise  or  privilege 
Is  necessary  or  convenient  for  the  public  ser- 
vice."   Laws  1907,  p.  920,  c.  429. 

It  will  be  observed  that  the  first  provision 
prohibits  all  railroad  corporations  from  be- 
ginning, the  construction  of  a  railroad  or  of 
any  extension  thereof  without  first  procuring 
from  the  commission  a  certificate  of  pnblic 
convenience  and  necessity.  Then  follows  a 
provision  which  preserves  the  certificate  of 
public  convenience  and  necessity  granted  by 
the  railroad  commissioners  under  a  former 
statute  which  this  act  superseded;  and  the 
next  provision  preserves  the  rights  of  a  cor- 
poration, which,  by  virtue  of  its  compliance 
with  the  provisions  of  the  railroad  law  at 
the  time  the  act  took  effect,  was  entitled 
to  begin  such  construction.  Then  follows  the 
provision  about  which  the  parties  differ: 
"Nor,  except  as  above  provided  in  this  sec- 
tion, shall  any  such  corporation  or  common 
carrier  exercise  any  franchise  or  right  un- 
der any  provision  of  the  railroad  law  or  of 
any  other  law  not  heretofore  lawfully  exer- 
cised without  first  having  obtained  the  per- 
mission and  approval  of  the  proper  commis- 
sion." It  must  be  conceded  that  the  wording 
of  this  provision  is  exceedingly  broad,  and 
a  determination  of  the  legislative  Intent  as 
to  Its  scope  and  meaning  may  be  involved 
In  some  uncertainty.  It  is  a  matter  of  com- 
mon knowledge  that  many  franchises  have 
been  granted  by  the  Legislature  and  munic- 
ipal governments  that  have  lain  dormant  and 
unused  for  many  years,  without  any  attempt 
upon  the  part  of  those  to  whom  the  franchises 
were  made  to  exercise  the  powers  granted. 
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It  i?  also  common  knowledge  that  In  recent 
years  many  of  these  old  grants  have  been 
acquired  by  others,  and  attempts  made  to 
restore  them  to  life  and  exercise  their  pow- 
ers. It  Is  qnlte  possible  that  by  this  clause 
the  Legislature  Intended  to  bring  in  these 
franchises  and  rights,  placing' them  upon  the 
same  footing  as  that  of  the  franchises  and 
rights  granted  to  rallrpad  companies  by  re- 
quiring flrst  a  certificate  of  public  conven- 
ience and  necessity.  But,  however  this  may 
be.  It  Is  quite  apparent  that  the  certificate 
of  convenience  and  necessity  provided  for  In 
this  section  of  the  statute  has  no  applica- 
tion to  the  act  under  consideration;  for  we 
have  the  express  enactment  of  the  Legisla- 
tare  making  It  the  duty  of  the  railroad  com- 
panies to  intersect  their  tracks  for  the  bene- 
fit of  the  public,  and  the  determination  of 
this  court  in  Matter  of  Stillwater  &  M.  St. 
By.  Co.,  supra,  In  which  the  railroad  com- 
panies were  compelled  to  perform  such  du- 
ty. It  would  seem,  therefore,  that  the  Leg- 
Islxtnre  by  section  12  of  the  railroad  law 
had  Itself  determined  the  question  of  con- 
venience and  necessity  In  such  cases,  and 
we  have  been  unable  to  find  any  expression 
in  the  public  service  law  indicating  a  legis- 
lative intent  to  repeal  this  provision  of  the 
raUroad  law  or  to  invest  the  commissioners 
with  the  power  to  supersede  It  It  will  be 
observed  that  every  clause  of  section  63  of 
tlie  statute  under  review  pertains  to  the 
procuring  of  a  certificate  of  public  conven- 
ience and  necessity,  and  this  Is  as  true  with 
reference  to  the  clause  under  consideration 
as  it  is  with  reference  to  those  which  pre- 
ceded it;  for  permission  to  exercise  the 
franchise  or  rights  therein  mentioned  is  only 
to  t>e  granted  by  the  commission  after  a  hear- 
ing had  and  a  determination  made  that  sucta 
exercise  of  the  franchise  or  privilege  "Is  nec- 
essary or  convenient  for  the  public  service." 
It  will  further  be  observed  that  not  a  word 
l8  to  be  found  in  the  provision  of  this  section 
anthorizing  the  commission  to  determine  the 
point  and  manner  in  which  the  tracks  of 
railroad  companies  shall  be  intersected.  It 
may  be  that  the  commission  could  better  de- 
termine the  point  and  manner  of  the  inter- 
section of  ttie  tracks  than  the  commission 
authorised  to  t>e  appointed  by  the  Supreme 
Court  under  the  provisions  of  the  railroad 
law.  It  may  be  that  disputes  of  this  charac- 
ter could  better  be  determined  by  the  public 
service  commission  than  tliey  could  be  by 
the  Supreme  Court;  but  where  is  the  stat- 
ute to  be  found  authorizing  the  commission 
to  determine  these  questions?  We  are  un- 
able to  find  any  such  authority  in  section  53, 
nor  any  clause  therein  that  is  repugnant  to 
the  provisions  of  the  railroad  law  in  this 
regard,  or  that  Indicates  an  Intention  t<i'  re- 
peal or  supersede  the  provisions  alluded  to. 
We  consequently  conclude  that  the  public 
service  commission  is  not  required  to  give 
a  certificate  of  convenience  and  necessity  un- 
der section  63  la  this  case,  and  that  there  is 


nothing  in  the  provisions  of  the  section  that 
require  the  commission  to  determine  the 
point  or  manner  in  which  the  intersection  of 
the  defendants'  tracks  should  be  made. 

The  order  appealed  from  should  be  affirm- 
ed, with  costs,  and  the  first  question  certified 
answered  in  the  affirmative,  so  far  as  it  per- 
tains to  the  point  and  manner  of  the  in- 
tersection of  the  tracks  in  Broadway,  and 
the  second  question  certified  answered  in  the 
negative. 

VANN,  J.  (dissenting).  Section  12  of  the 
railroad  law  grants  a  franchise  to  railroad 
corporations  situated  as  the  defendants  are 
with  reference  to  the  intersection  of  their 
tracks.  Laws  1892,  p.  1387,  c.  676 ;  Trustees 
of  Sotfthampton  v.  Jessup,  162  N.  Y.  122, 
120,  56  N.  E.  538;  Matter  of  Stillwater  & 
Mechanicville  St.  By.  Co.,  171  N.  Y.  «8», 
64  N.  B.  511,  6»  L.  R.  A.  489.  Section  53  of 
the  public  service  commissions  law  prohibits 
the  exercise  of  that  franchise  without  the 
permission  and  approval  of  the  proper  com- 
mission. Laws  1907,  p.  d20,  c.  429,  {  63. 
The  Intention  to  subject  section  12  of  the 
earlier  act  to  the  control  of  section  63  of 
the  later  act  is  emphasized  by  the  explicit 
command  of  the  Legislature  that  "a  rail- 
road corporation  and  a  street  railroad  cor- 
poration shall  not  be  required  to  Interchange 
cars  except  on  such  terms  and  conditions  as 
the  commission  may  direct."  Pub.  Ser.  Com. 
Law,  p.  909,  8  85.  The  phrase  "not  hereto- 
fore lawfully  exercised"  as  used  In  section 
53  does  not  limit  the  power  of  the  commission 
in  this  case,  because  the  franchise  or  right 
to  intersect  their  tracks  at  the  point  in  ques- 
tion had  not  been  exercised  by  the  appellants 
when  the  present  controversy  arose.  Sec- 
tion 11  of  the  railroad  law  does  not  Impress 
me  as  applicable  to  the  case  in  hand.  The 
question  of  convenience  is  not  before  us. 
The  public  service  commission  was  not  cre- 
ated for  the  convenience  of  corporations  but 
for  the  protection  of  the  public. 
<  I.  think  the  order  appealed  from  should 
be  affirmed;  that  the  first  question  certi- 
fied should  be  answered  In  the  negative,  and 
the  second  in  the  affirmative. 

GRAY,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur  with  HAIGHT,  J.  CULLBN,  C. 
J.,  concurs  with  VANN,  J. 

Order  affirmed. 

(182  N.  T.  20») 

NATIONAL  CONTRACTING  CO.  t.  HUD- 
SON RIVER  WATER  POWER  CO. 

(Court  of  Appeals  of  New  York.     May  19, 
1908.) 

1.  CONTBACTS— MODIflCATION— CONTBACT    FOB 
COMOTBUCTION  OF  DaM— -RIGHT  TO  CHABOB 

Plans. 

A  contract  for  the  construction  of  a  dam 
across  a  river,  which  stipulates  that  the  dam 
shall  "l>e  built  of  masonry,"  and  wliich  provides 
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for  payment  according  to  unit  prices  for  different 
kinas  of  work  performed,  which  authorizes  the 
owner  to  make  such  payment  in  its  first  mort- 
gage bonds,  and  which  declares  that  the  engineer 
may  make  "alterations  in  the  line,  grade,  plans, 
form,  position,  dimensions  or  material  •  •  * 
either  oefore  or  after  the  commencement  of  con- 
struction," executed  after  modifying  the  orig- 
inal specifications  calling  for  an  earth  dam  with 
masonry  core,  authorizes  the  owner,  within  lim- 
its, to  alter  the  plans  of  the  work  and  the  ma- 
terial and  quantity,  but  does  not  permit  bim  to 
so  alter  the  plans  as  to  call  for  the  construction 
of  an  earth  dam  with  masonry  core,  since  the 
provision  that  the  dam  is  to  be  of  masonry  is 
an  essential  element  of  the  identity  of  the 
structure,  especially  in  view  of  the  fact  that 
bonds  of  the  owner,  secured  by  mortgage  on  the 
dam,  may  be  delivered  in  payment,  so  that,  on 
an  earth  dam  with  masonry  core  proving  a  fail- 
ure, the  valne  of  the  bonds  may  be  impaired. 
2.  8ams— Right  to  Abandon  Contkaqt. 

It  Is  not  every  unfounded  or  illegal  claim 
a  party  to  a  contract  may  make  that  will  jus- 
tify the  other  party  thereto  in  abandoning  it 
for  a,  breach. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  g§  1424-1427.] 
8.  Appeal    and    Erbor— Ueview — Findings 

or  Fact— C0NCI.D8I0NS  of  Law. 

The  court  on  appeal  may  treat  a  conclusion 
of  law  as  a  finding  of  fact,  where '  in  reality 
it  is  such ;  but  the  court  should  not  be  astute 
to  construe  as  a  finding  of  fact  that  which  was 
never  intended  to  be  such. 

4.  CollTBACT»— RiOHT  TO  ABANDON  CONTRACT 

—Breach  of  Contract. 

A  contract  for  the  construction  of  a  dam 
provided  for  a  dam  built  of  masonry,  but  gave 
the  owner  the  right  to  alter  the  plans.  The  own- 
er proposed  new  plans,  calling  for  the  construc- 
tion of  a  dam  of  earth  with  a  masonry  core. 
The  contractor  thereupon  abandoned  the  work. 
The  owner  never  notified  the  contractor  that  the 
original  plans  would  be  restored,  or  advised  him 
that  the  new  plans  would  be  withdrawn.  Sub- 
sequently the  owner  reconsidered  its  determina- 
tion to  build  an  earth  dam,  and  the  next  year 
built  one  of  masonry.  There  was  no  finding 
that  the  owner  was  willing  to  carry  out  the 
contract  on  its  i>art.  Held,  that  the  contractor 
was  justified  in  abandoning  the  contract,  since 
the  owner  did  not  have  the  right  to  make  the 
proposed  changes. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11.  ContracU,  §{  1424-1427.] 

6.  Same— Actions  on  Contract— Conditions 

Pbbcedbnt. 

In  an  action  for  work  done  under  and  for 
damages  for  breach  of  a-  contract,  stipulating 
that  the  enj^neers  having  charge  of  the  work 
■ball  determine  the  amount  of  the  work  to  be 
paid  for  under  the  contract,  the  estimate  of  the 
engineers  of  the  amount  of  the  work  done,  un- 
lesn  unreasonably  refused,  is  a  necessary  prereq- 
uisite for  a  recovery  for  work  done,  and  a  de- 
fense pleading  the  stipulation,  and  the  failure 
of  the  contractor  to  obtain  the  estimate  of  the 
engineers,  is  a  good  defense  to  that  claim. 
e.  Same— Leqalitt  of  Contracts  —  Subhib- 

sioN  OF  Controversies  to  Arbitration. 
A  provision  in  a  contract,  which  withdraws 
all  controversies  of  the  parties  relating  thereto 
from  the  courts,  and  submits  them  to  arbitra- 
tion, will  not  be  enforced. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  |{  608-616.] 

Oray,  J.,  dissenting. 

Appeal  trom  Supreme  Court,  Appellate  Dt- 
vision.  First  Department 

Action  by  the  National  Contracting  Com- 
pany against  the  Hudson  River  Water  Pow- 


er Company.  From  a  Judgment  of  the  Ajh 
pellate  Division  (118  App.  Dlv.  665,  103  X. 
T.  Supp.  641),  affirming  a  Judgment  for  de- 
fendant entered  on  the  report  of  a  referee, 
plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

See  170  N.  T;  489,  63  N.  B.  460. 

Ij.  Laflln  Kellogg  and  Charles  F.  Brown, 
for  appellant.  Richard  L.  Hand,  for  respond- 
ent 

CCLLEN,  O.  J.  On  May  18,  1900,  the 
plaintiff  and  defendant  entered  Into  a  written 
contract  whereby  the  plaintiff.  In  considera- 
tion of  paymoats  to  be  made  by  the  defend- 
ant, agreed  to  construct  a  dam  across  the 
Hndsc-n  river  at  a  point  near  Palmer's  Falls, 
In  the  county  of  Saratoga.  Prior  to  the  ex- 
ecution of  the  contract  the  defendant  had 
solicited  proposals  for  the  work  from  varlons 
contractors,  submitting  to  such  parties  the 
specifications  of  the  proposed  structure,  and 
a  letter  explanatory  of  its  general  design. 
The  letter  stated  that  the  dam  would  consist 
"of  an  earth  dam  with  a  central  masonry 
core,  of  a  masonry  overfall  dam  and  of  a 
masonry  Intake  dam."  The  speclflcatlons 
contained  this  provision:  '^2)  General  De- 
scription. The  dam  is  to  be  built  partly  of 
masonry  and  partly  of  earth  approximately 
on  the  lines  shown;  but  if  the  character  at 
the  materials  or  circumstances  arise  which 
render  it  advisable  to  change  the  location  of 
the  dam  or  to  change  the  plans  of  the  dam, 
the  Hndson  River  Water  Power  Company  ex- 
pressly reserves  the  right  to  do  so  without 
payment  of  damages  to  the  contractor,  but 
all  work  actually  completed  will  be  paid  tor 
as  per  prices  bid  for  the  whole  work."  The 
plaintiff  bid  on  the  work,  and  thereup<» 
negotiations  proceeded  between  the  parties 
which  finally  culminated  In  the  execution  of 
the  contract,  the  subject  of  this  action.  That 
contract  and  the  speclflcatlons  which  were 
Incorporated  in  it  differed  materially  from 
those  which  had  been  originally  prepared 
and  furnished  to  the  various  contractors. 
In  the  general  description  already  quoted 
there  were  erased  the  words  "partly"  pre- 
ceding the  word  "masonry,"  and  the  subse- 
quent words  "and  partly  of  earth,"  by  draw- 
ing lines  In  red  Ink  through  the  printed  form 
of  contract,  so  that  this  clause  read  "the 
dam  is  to  be  built  of  masonry."  At  many 
other  points  In  the  specifications,  by  simi- 
lar means,  erasure  was  made  of  all  matters 
or  provisions  referring  or  applicable  to  a 
masonry  core  dam.  The  contract  provided 
for  the  payment  by  the  defendant  not  of  a 
gross  sum,  but  of  unit  prices  for  the  differ- 
ent kind  of  work  that  might  be  performed  In 
building  the  structure.  Payments  were  to 
be  made  monthly  for  85  per  cent  of  the  value 
of  the  work  done  as  estimated  by  the  engi- 
neer, full  payment  to  be  made  on  the  comple- 
tion of  the  work.  In  the  executed  contract 
the  provision  for  payment  to  the  contractor 
was  modified  by  a  further  clause^  which  ad- 
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thorlzed  the  defendant  to  make  such  pay- 
ment. Instead  of  In  money,  In  the  defend- 
ant's first  mortgage  5  per  cent,  bonds  at  00 
per  cent  and  accrued  Interest  Shortly  after 
the  execution  of  the  contract  the  plaintiff 
commenced  the  prosecution  of  the  worlc, 
and  continued  the  same  until  August  1900. 
About  that  time  excavations  in  the  river  bad 
'  disclosed  that  the  bed  rock,  on  which  the 
river  section  of  the  dam  was  to  rest,  lay  at 
a  much  greater  depth  than  bad  been  antici- 
pated, which  would  result  in  great  increase 
in  the  cost  of  the  structure.  In  view  of  this 
Increased  expense  the  defendant  commenced 
the  consideration  of  a  modification  of  the 
character  of  the  dam,  so  as  to  sabstltnte 
for  a  dam  of  masonry  a  dam  of  earth,  wltb 
a  masonry  core,  and,  at  least  for  a  time.  It 
determined  to  make  the  substitution.  Tbe 
defendant's  engineer  furnished  to  the  plain- 
tiff such  plans  and  detailed  drawings  as 
were  necessary  at  the  time  on  the  new  or 
altered  character  of  the  structure,  and  re- 
quired the  plaintiff  to  prosecute  the  work  in 
accordance  therewith.  Against  this  altera- 
tion the  plaintiff  protested.  The  defendant 
replied,  asserting  its  rigbt  under  the  terms 
of  tbe  contract  to  so  modify  the  plans  of  thi? 
structure.  The  plaintiff  retorted  that  the 
action  of  the  defendant  was  a  breach  of  the 
contract,  and  refused  to  accede  to  tbe  defend- 
ant's demand.  Each  party  insisted  on  the 
correctness  of  the  position  It  had  assumed. 
The  details  of  the  controversy  It  is  unneces- 
sary to  relate.  It  is  sufficient  to  say  that  on 
the  23d  of  November,  1000,  the  plaintiff,  aft- 
er having  given  previous  notice  to  that  ef- 
fect withdrew  its  workmen  and  plants  and 
ceased  the  prosecution  of  the  work.  There- 
after It  brought  this  action  to  recover  the 
balance  claimed  to  be  due  to  it  for  work  done 
under  the  contract  and  for  loss  of  profit  as 
damages  for  the  breach  of  the  contract. 
The  answer  of  the  defendant  denied  any 
breach  on  its  part  and  counterclalmed  for 
damages  for  the  failure  and  refusal  of  the 
plaintiff  to  carry  out  the  contract  The  ref- 
eree before  whom  the  case  was  tried  render- 
ed judgment  dismissing  the  complaint  and 
awarded  the  defendant  a  recovery  on  Its 
counterclaim.  This  judgment  was  affirmed 
by  the  Appellate  Division  unanimously,  so 
far  aa  it  dismissed  the  plaintiff's  complaint, 
and  by  a  divided  court  as  to  the  defendant's 
counterclaim. 

Tbe  learned  referee,  while  he  felt  that  the 
disposition  of  the  case  was  controlled  by  the 
decisions  of  the  Appellate  Division  and  of 
this  court  (170  N.  T.  439,  63  N.  E.  450),  made 
on  previous  appeals  in  the  cause,  passed  on 
all  the  facts  in  controversy,  so  that  the 
rights  of  each  party  could  be  fully  protect- 
ed, and  In  our  discussion  we  shall  not  go 
outside  of  those  findings,  passing,  till  a  later 
time,  the  claim  that  we  are  concluded  by 
our  former  decision  on  a  demurrer  to  one  of 
the  defendant's  defenses.  It  la  clear  that 
tbe  important  question  in  this  case  is  the 


rl^t  of  the  defendant  under  the  terms  of  the 
contract  to  change  the  structure  from  a  ma- 
sonry dam  to  an  earth  dam  with  masonry 
core.  We  think  It  had  no  such  right.  Un- 
der tbe  contract  the  plaintiff  did  not  become 
obligated  to  furnish  labor  and  materials  for 
the  prosecution  of  any  work  or  the  construc- 
tion of  any  structure  tbe  defendant  might 
designate.  It  agreed  to  furnish  such  labor 
and  materials  as  might  be  necessary  for  the 
construction  of  a  particular  thing,  to  wit  a 
dam.  It  could  not  under  the  contract  have 
been  required  to  build  an  aqueduct  a  bridge, 
a  courthouse,  or  a  railroad.  Its  obligation 
was  not  only  confined  to  the  construction  of 
a  dam,  but  to  tbe  construction  of  a  particu- 
lar kind  of  dam,  to  wit  a  masonry  dam. 
The  provision  that  the  dam  was  to  l>e  of  ma- 
sonry was  as  essential  an  element  of  the 
identity  of  the  structure  as  was  the  provision 
that  It  was  to  be  a  dam.  The  circumstances 
attendant  the  preparation  and  execution  of 
the  contract  clearly  established  this.  The 
original  specifications,  before  erasure,  con- 
tained elaborate  provisions,  applicable,  ap- 
propriate, and  necessary  for  an  earth  dam 
with  masonry  core.  Every  one  of  these  pro- 
visions was  erased  in  the  contract  executed 
by  the  parties.  Tbe  contract  however,  con- 
tained this  provision:  "(F)  Alterations.  It 
is  further  agreed  that  tbe  engineer  may 
make  alterations  in  tbe  line,  grade,  plans, 
form,  position,  dimensions,  or  material  of  the 
work  herein  contemplated,  or  of  any  part 
thereof,  either  before  or  after  the  commence- 
ment of  construction.  If  such  alterations 
diminish  the  quantity  of  work  to  be  done, 
they  shall  not  constitute  a  claim  for  damages, 
or  for  anticipated  profits  on  tbe  work  that 
may  be  dispensed  wltb;  if  they  increase  the 
amount  of  work,  such  increase  shall  be  paid 
for  according  to  tbe  quantity  actually  done, 
and  at  the  price  established  for  such  work 
under  this  contract ;  or  in  case  there  Is  no 
price  established,  it  will  be  paid  for  at  Its 
actual  reasonable  cost  as  determined  by  the 
engineer,  plus  ten  per  cent,  of  said  cost" 
Doubtless  this  provision  conferred  upon  the 
defendant  great  power  to  alter  and  modify 
tbe  plans  of  the  work,  and  the  materials  and 
quantities  that  might  be  used  In  Its  construc- 
tion, but  the  power  was  not  unlimited.  Tbe 
question  is  one  of  degree,  and  necessarily  so. 
Under  this  provision  the  defendant  could  not 
alter  or  destroy  the  essential  identity  of  the 
thing  contracted  for.  That  the  alteration  was 
most  Important  to  the  contractors  is  apparent 
from  the  findings  of  the  referee.  He  found 
"that  the  change  of  plans,  that  the  defend- 
ant insisted  upon  its  right  to  make,  was  sub- 
stantial, and  that  the  changed  plans  would 
have  required  380,000  cubic  yards  of  earth 
embankment  when  none  was  called  for  by 
the  original  contract  And  for  which  no  price 
whatsoever  was  fixed,  and  would  have  re- 
duced the  masonry  called  for  by  the  contract 
from  119,708  cubic  yards  to  42,822  cubic 
yards."    But  beyond  tbe  question  of  tbe  cost 
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to  the  plaintiff  of  the  aubstltnted  work  or  of 
ItB  anticipated  profit  thereon,  the  plaintiff 
had  a  aabstantlal  Interest  In  the  character 
of  the  Btmcture  Itself,  so  far  as  it  inrolved 
permanence  and  durability.  It  had  agreed 
to  receive  Its  pay  In  the  bonds  of  the  defend- 
ant, secured  by  a  mortgage  on  the  dam  and 
plant  If  the  defendant  so  elected.  Should 
the  scheme  of  an  earth  dam  with  masonry 
core  prove  a  failure,  the  value  of  the  bonds 
which  the  plaintiff  might  hold  would  be  se- 
riously impaired.  As  a  matter  of  fact  the  de- 
fendant did  subsequently  reconsider  its  deter- 
mination to  build  an  earth  dam,  and  the 
next  year  built  one  of  masonry.  We  are 
therefore  entirely  clear  that  the  position  the 
defendant  assumed  in  Its  controversy  with 
the  plaintiff,  and  that  which  it  asserts  In 
Its  answer,  that  the  proposed  alteration  of 
the  dam  was  within  its  rights  reserved  un- 
der the  contract.  Is  uptenable  and  erroneous. 

It  is  also  urged  that,  even  if  the  defend- 
ant erred  in  the  claim  made  by  it  during  its 
controversy  with  the  plaintiff,  that  did  not 
necessarily  justify  the  plaintiff  in  abandon- 
ing the  work.  Doubtless  there  was  a  locus 
poenltentlcB,  some  reasonable  time  during 
which  the  defendant  might  have  become 
aware  that  it  was  In  error,  and  receded  from 
its  position.  It  is  not  every  unfounded  or 
illegal  claim  a  party  may  make  during  the 
prosecution  of  a  large  contract  that  Justifies 
the  other  in  abandoning  the  contract  for  a 
breach.  But  on  this  question  the  learned 
referee  has  found  that  the  plans  furnished 
by  the  defendant  for  an  earth  dam  with  ma- 
sonry core  "were  never  withdrawn,  nor  was 
the  plaintiff  ever  advised  that  they  would 
be  withdrawn,  or  that  the  original  plans 
would  be  restored."  It  is  true  that  the  learn- 
ed Teferee,  in  his  second  conclusion  of  law, 
finds  that  the  acts  of  the  defendant,  referred 
to  in  his  findings  of  fact,  did  not  constitute 
a  breach  of  the  contract  on  Its  part;  and 
it  Is  also  true  that  on  appeal  we  may  treat  a 
conclusion  of  law  as  a  finding  of  fact.  If  In 
reality  it  Is  such.  But  no  one  knew  better 
than  the  learned  referee  who  tried  this  cause 
the  distinction  between  findings  of  fact  and 
conclusions  of  law,  and  It  is  apparent  that  his 
disposition  of  the  case  was  governed  by  what 
he  deemed  the  rules  of  law  laid  down  In  the 
decisions  of  the  appellate  tribunals  on  the 
earlier  appeals.  We  should  not  be  astute 
to  construe  as  a  finding  of  fact  that  which 
the  referee  never  intended  to  be  such.  There 
is  no  finding  that  the  defendant  was  willing 
to  carry  out  the  contract  on  its  part,  and  un- 
der our  construction  of  the  rights  of  the 
parties  the  facts  founi  by  the  referee  nega- 
tive any  such  willingness.  It  follows  that 
the  Judgment  must  be  reversed,  unless  we 
are  concluded  by  our  former  decision,  to 
which  reference  has  already  been  made. 

That  decision  was  rendered  by  us  on  an 
appeal  from  an  interlocutory  Judgment,  sus- 
taining a  demurrer  to  the  third  separate  de- 
fense set  forth  in  the  answer,  and  the  ques- 


tion certified  was,  "Is  the  third  answer  and 
defense  set  up  In  the  defendant's  answer  in 
the  amended  complaint  herein  insufficient  in 
law  upon  the  face  thereof?"  The  defense  so 
pleaded  was  the  following  provision  of  the 
contract:  "To  prevent  all  disputes  and  litiga- 
tion it  is  further  agreed  by  and  between  the 
parties  to  this  contract,  that  the  engineer, 
Wm.  Barclay  Parsons  or  H.  De  B.  Parsons.' 
or  their  successors,  either  or  both  of  them, 
shall  be  referee  in  all  cases  to  determine  all 
the  questions  tliat  may  in  any  way  arise  un- 
der this  contract,  and  the  amount  or  the  quan- 
tity of  the  work  which  Is  to  be  paid  for  under 
this  contract,  and  to  decide  all  questions 
which  may  arise  relative  to  the  fulfillment  of 
this  contract  on  the  part  of  the  contractor, 
and  the  findings,  estimate  and  decision  of 
such  engineers,  or  either  of  them,  shall  be  final 
and  conclusive" — and  the  all^atlon  "that  the 
plaintiff,  has  neither  obtained  nor  request- 
ed any  finding,  estimate  or  decision  of  the  en- 
glneers  aforesaid,  or  either  of  them,  nor  has 
it  requested  this  defendant  to  obtain  the  same 
or  to  submit  any  of  the  matters  in  question 
to  them."  Judge  Werner,  who  wrote  the 
opinion  for  the  .court,  said  of  this  defense: 
'^he  question  presented  by  this  demurrer  Is 
whether  the  clause  In  the  contract  above  re- 
ferred to  comes  within  the  rule  which  nulli- 
fies contracts  ousting  the  courts  of  their  Juris- 
diction, or,  within  another  and  equally  well- 
established  rule,  that  parties  may  covenant 
that  no  right  of  action  shall  accrue  until  a 
third  person  has  performed  specific  acts,  or 
determined  certain  differences  between  them. 
The  line  of  d^narcatlon  between  the  two 
classes  of  cases  is  clear  and  distinct  The 
difficulty,  if  any,  lies  In  the  appUcati<Mi  of 
particular  facts  to  a  clearly  defined  rule." 
To  that  statement,  as  a  correct  exposition  of 
the  law,  we  still  adhere.  In  dlacnsslng  the 
application  of  those  principles  to  the  case  the 
learned  Judge  pointed  out  the  difficulty  in  the 
determination  of  the  question,  caused  by  the 
meager  record  then  before  us,  which  contain- 
ed nothing  but  the  pleadings.  The  complaint 
did  not  set  forth  the  contract,  but  stated  what 
the  plaintiff  contended  was  its  legal  effect 
The  only  part  of  the  contract  stated  In  the 
answer  was  the  single  clause  which  has  been 
quoted.  In  this  condition  of  the  record  Judge 
Werner  said:  "Its  language  Is  somewhat  am- 
biguous, slid  does  not  so  clearly  set  forth  the 
agreement  of  the  parties  as  to  enable  any 
court  to  assert  without  hesitation  that  it  be- 
longs In  the  one  class  rather  than  the  other. 
Indeed,  this  Is  one  of  the  reasons  why  we 
think  we  should  not  arbitrarily  hold  that  it  is 
Insufficient  as  a  defense.  •  •  •  It  [the 
contract]  may  contain  other  provisions  which 
would  render  the  one  incorporated  In  the 
third  defense  entirely  clear,  or  at  least  rea- 
sonably free  from  doubt  •  •  •  It  is  ob- 
vious that  if  the  language  of  the  contract, 
which  confers  upon  the  engineers  the  power 
'to  determine  all  the  questions  that  may  in 


Digitized  by 


Google 


InO.) 


STATS  T.  SQUIBB. 


969 


any  way  arise  under  this  contract,'  were  not 
gnallfled  by  what  follows,  the  contract  would 
clearly  come  within  the  rule  laid  down  in 
Haggart  ▼.  Morgan,  5  N.  Y.  422,  55  Am.  Dec. 
350,  Seward  v.  City  of  Rochester,  109  N.  Y. 
19i,  16  N.  B.  848,  and  other  cases  relied  upon 
by  the  respondent,  and  the  pleading  would 
then  be  clearly  InsofiBclent  In  law  to  consti- 
tute a  defense.  Bat  when  we  consider  the 
langrnage  of  the  contract  above  quoted,  in  con- 
nectlOD  with  these  qualifying  words,  to  wit, 
'and  the  amount  or  the  quantity  of  the  work 
which  is  to  be  paid  for  under  this  contract, 
and  to  decide  all  questions  which  may  arise 
relative  to  the  fulfillment  of  tills  contract  on 
the  part  of  the  contractor,'  it  is  not  so  appar- 
ent that  the  agreement  Is  one  which  offends 
against  the  rule  above  referred  to." 

It  is  obvious,  from  a  careful  reading  of  the 
whole  opinion,  that  all  the  court  intended  to 
decide  was  that  tested  merely  by  the  face  of 
the  pleadings.  It  could  not  be  said  as  a  mat- 
ter of  law  the  defense  pleaded  was  necessarily 
insufficient,  but  that  that  question  should  be 
left  open  till  the  trial  of  the  action,  when  the 
clause  pleaded  would  be  Interpreted  In  the 
light  of  the  whole  contract  and  of  the  con- 
duct of  the  parties  ttiereon.  Now  we  have 
the  whole  contract  It  Is  also  to  be  borne  in 
mind  that  the  complaint  sought  a  recovery 
for  two  different  items:  First,  the  balance 
due  for  work  done  under  the  contract;  sec- 
ond, damages  for  breach  of  the  contract.  The 
estimate  of  the  engineer,  unless  unreasonably 
refused,  was  a  necessary  prerequisite  for  a 
recovery  for  work  done.  The  defense  plead- 
ed was,  therefore,  a  good  answer  to  that 
claim,  and  it  is  evident  from  the  opinion  of 
Judge  Werner  that  it  was  on  this  theory  that 
our  decision  proceeded.  It  is  true  that  by 
section  508  of  the  Code  of  Civil  Procedure  a 
partial  defense  must  be  set  forth  as  such, 
but  this  provision  was  first  enacted  by  that 
Code.  Under  the  old  Code  whether  a  defense 
which  went  only  to  a  part  of  the  plaintiff's 
claim  must  be  pleaded  as  a  partial  defense 
was  the  subject  of  conflicting  decisions,  and 
to  settle  that  conflict  the  provision  of  the 
present  Code  was  enacted.  But  the  point 
that  the  third  defense  set  forth  In  the  answer 
was  only  a  partial  defense,  and  was  not 
pleaded  as  such,  was  not  raised  by  the  plain- 
tllTs  counsel,  nor  in  any  manner  called  to  the 
attention  of  the  court.  Therefore  it  was  not 
considered  by  us.  That  a  provision  in  a  con- 
tract which  would  withdraw  all  controversies 
of  the  parties  relating  thereto  from  the  courts 
and  submit  them  to  arbitration  will  not  be  en- 
forced Is  settled  by  authority  (Haggart  v. 
Morgan,  supra ;  Seward  v.  City  of  Rochester, 
supra),  and  so  far  from.  Intending  to  overrule 
the  doctrine  of  those  cases,  that  doctrine  is 
expressly  recognized  and  approved  In  the 
opinion  of  Judge  Werner. 

Thfi  Judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered,  costs  to 
abide  event. 


HAIGHT,  VANN,  WlIiLABD  BARTXETT, 
HISCOCE,  and  CHASE,  JJ..  concur.  OKAY, 
J.,  dissents. 

Judgment  reversed,  etc 


(170  Ind.  «g8) 
STATE  T.  SQUIBB.     (No.  21,119.) 
•(Supreme  Ck>urt  of  Indiana.     May  26,   1(K>S.> 

1.  Food  —  Sale  of  Unwholesome  Milk  — 
.  Statutes— Repeal. 

Crimes  act  (Laws  1905,  p.  713,  c.  168)  { 
547,  dtelaring  punishment  for  selling  anwUole- 
Bome  milk,  is  repealed  by  pore  food  law  (Laws 
1807,  p.  154,  c.  104)  i  3,  which  covers  the  same 
subject,  is  different  and  more  comprehensive  in 
its  terms,  adds  new  offenses,  and  prescribes  new 
penalties  for  those  enumerated  in  the  prior  act. 

2.  Sake— Saia  as  and  bt  Agent. 

Under  pure  food  law  (Laws  1907,  p.  154, 
c.  104)  g  3,  declaring  that  "no  person  either  b^ 
his  servant  or  agent,  or  as  the  servant  or  agent 
of  another,"  shall  sell  adulterated  milk,  it  is 
no  offense  for  one  to  sell  as  principal. 

Appeal  from  Circuit  Court,  Dearborn  Coun- 
ty; George  E.  Downey,  Judge. 

Affidavit  against  William  P.  Squibb  for 
sale  of  milk  from  cows  fed  on  refuse  of  a  dis^ 
tlUery  was  quashed,  and  the  state  appealisi 
Afiirmed. 

John  H.  Russe,  James  Bingham,  Peunf.  Id. 
Dowllng,  Edward  M.  White,  and  Alex,  d.  Ca- 
vins,  for  the  State.  McMuilen  &  McMuIlen, 
for  appellee. 

MONTGOMERY,  J.  The.  court  below 
quashed  each  count  of  an  affidavit,  wlilcb 
charged  that  on  June  24,  1907,  appellee  (1) 
did  unlawfully  and  knowingly  sell  to  per- 
sons whose  names  were  unknown  to  the  affi- 
ant milk  produced  from  cows  fed  upon  the 
refuse  of  a  distillery;  (2)  did  unlawfully  and 
knowingly  have  In  his  possession,  with  intent 
to  sell,  milk  produced  from  cows  fed  upon 
the  refuse  of  a  distillery;  and  (3)  did  un- 
lawfully and  knowingly  have  in  his  posses- 
sion, with  intent  to  sell  to  parties  outside  of 
the  state  of  Indiana,  whose  names  were  un- 
Icnown  to  the  affiant,  milk  produced  from 
cows  fed  on  the  refuse  of  a  distillery. 

The  errors  assigned  challenged  the  rulings 
of  the  court  in  quashing  each  count  of  the 
affidavit.  The  first  count  was  based  upon  the 
following  statute:  "Selling  Unwholesome 
Milk.  Sec.  547.  Whoever  stiail  knowingly  sell 
to  any  person  or  persons,  or  sell,  or  deliver  or 
bring  to  be  manufactured  to  any  cheese  or 
butter  manufactory  in  this  state,  any  milk 
diluted  with  water,  or  in  any  way  adulterat- 
ed, or  milk  frx>m  which  any  cream  has  been 
taken,  or  milk  commonly 'known  as  'skimmed 
milk'  or  shall  keep  back  any  of  the  milk 
known  as  'stripplngs,'  with  intent  to  defraud, 
or  shall  Icnowingiy  sell  milk,  the  product  of 
a  sick  or  diseased  or  injured  animal  or  ani- 
mals, or  any  milk  produced  from  any  cow 
fed  upon  the  refuse  of'  any  distillery  or  brew- 
ery, or  upon  any  substance  deleterious  to  the 
quality  of  the  milk,  or  shall  knowingly  use 
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any  polsonoas  or  any  deleterions  material 
In  ^  the  manufacture  of  any  cheese  or  butter, 
or' shall  knowingly  sell  or  offer  to  sell  any 
cheese  or  butter  In  the  manufacture  of  which 
any  poMonous  or  deleterious  substance  has 
been  used,  shall,  on  conviction,  be  fined  not 
less  than  fifty  dollars  nor  more  than  five 
hundred  dollars."  Acts  1906,  p.  713,  c.  1^,  { 
547.  The  second  and  third  counts  were 
founded  upon  section  3  of  the  pure  food  law 
of  1907,  which  reads  as  follows:  "Milk — 
Adulterations — Sale — Standard.  Sec.  3.  That 
no  person  either  by  his  servant  or  agent,  or 
as  the  servant  or  agent  of  another  person, 
shall  sell,  exchange  or  deliver,  or  have  in 
his  custody  or  possession  with  intent  to  sell, 
exchange  or  deliver,  expose  or  offer  for  sale ' 
or  exchange,  adulterated  milk  to  which  wa- 
ter or  any  foreign  substance  has  been  added, 
or  milk  produced  from  cows  which  have  been 
fed  on  the  refuse  of  distilleries,  or  from  sick 
or  diseased  cows,  or  as  pure,  milk  from  which 
the  cream  or  a  part  thereof  has  been  remov- 
ed, or  milk  which  Is  not  of  standard  quality, 
or  milk  collected  and  kept  or  handled  under 
conditions  which  are  not  cleanly  and  sani- 
tary, or  milk  containing  less  than  eight  and 
one-half  per  cent,  of  milk  solids  exclusive  of 
fat,  and  8.25  per  cent,  of  milk  fat,  or  milk 
which  contains  any  added  color  or  preserva- 
tive: Provided,  however,  'refuse  of  distil- 
leries' shall  not  be  construed  to  mean  or  ap- 
ply to  dried  distillers'  grains  in  sound  condi- 
tion." Acts  1907,  p.  154,  c.  104,  §  3.  Section 
10  of  the  act  of  1907  prescribes  a  fine  of  from 
$10  to  $30  for  the  first  offense,  $25  to  $100 
for  the  second  offense,  and  a  fine  of  $100  and 
Jail  imprisonment  of  from  30  to  90  days  for 
the  third  offense.  Section  13  of  the  act  re- 
peals all  conflicting  acts  and  parts  of  acts. 

Appellee  justifies  the  decision  of  the  low- 
er court  in  quashing  the  first  count  of  the 
affidavit  upon  the  ground  that  the  statute  of 
1907  repealed  section  547  of  the  act  of  1905 
concerning  public  offenses.  The  act  of  1907 
forbidding  the  manufacture,  sale,  or  offering 
for  sale  of  any  adulterated  or  mlsbranded 
foods  or  drugs,  defining  foods  and  drugs,  and 
defining  the  duties  of  the  state  board  of 
health  In  this  connection,  is  very  comprehen- 
sive in  its  scope.  Section  3  of  this  act  is  ad- 
dressed to  the  same  subject-matter  as  sec- 
tion 547  of  the  crimes  act  of  1905,  to  wit,  un- 
wholesome milk.  The  latter  act  covers  the 
whole  subject-matter.  Is  different  and  more 
comprehensive  in  its  terms,  adds  new  offens- 
es, and  prescribes  different  penalties  for  the 
crimes  enumerated  and  defined  In  the  former. 
In  the  early  case  of  Norrls  v.  Crocker  et  al., 
13  How.  (U.  S.)  429,  14  L.  Ed.  210,  the  prin- 
ciple governing  repeals  by  implication  was 
very  aptly  stated  as  follows:  "As  a  general 
rule  it  is  not  open  to  controversy  that,  where 
a  new  statute  covers  the  whole  subject-mat- 
ter of  an  old  one,  adds  offenses,  and  pre- 
scribes different  penalties  for  those  enumerat- 
ed in  the  old  law,  then  the  former  law  is  re- 
pealed by  implication,  as  the  provisions  of 


both  cannot  stand  together."  In  our  opinlou 
section  3  of  the  later  act  was  Intended  to  be 
a  complete  revision  of  the  former  law  relat- 
ing to  the  sale  of  adulterated  or  unwholesome 
milk,  and  to  supersede  and  repeal  section 
647  of  the  act  of  190S,  upon  which  the  first 
count  of  the  aflSdavlt  herein  was  founded, 
and  it  necessarily  follows  that  the  court  right- 
ly quashed  said  count  Sefton  v.  Board,  100 
Ind.  357,  66  N.  E.  891 ;  Warf ord  v.  Sullivan 
et  al.,  147  Ind.  14,  46  N.  E.  27;  Thomas  v. 
Town  of  Butler,  139  Ind.  245,  38  N.  E.  808 ; 
State  V.  Wells,  112  Ind.  237.  13  N.  E.  722; 
Western  Union,  etc.,  Ca  v.  Brown,  108  Ind. 
538,  8  N.  E.  171;  Hadley  t.  Musseiman,  104 
Ind.  469,  3  N.  E.  122 ;  State  ex  rel.  v.  Board, 
104  Ind.  123,  S  M;  E.  807 ;  Wagoner  v.  State, 
90  Ind.  504;  State  v.  Ohrlstman,  67  Ind. 
328;  Dowdell  v.  State,  58  Ind.  333;  Hayes 
▼.  State.  55  Ind.  99 ;  GoghlU  v.  State,  37  Ind. 
Ill;  Leard  v.  Leard,  30  Ind.  171;  De  Pauw 
V.  City  of  New  Albany,  22  Ind.  204;  State  v. 
Horsey,  14  Ind.  185;  President,  etc  T. 
Bradshaw,  6  Ind.  14S;  26  Am.  &  Eng.  Ency. 
of  Law,  737. 

The  second  and  third  counts  of  the  affida- 
vit purport  to  charge  that  appellee,  Squibb, 
in  person  or  as  principal,  unlawfully  and 
knowingly  had  in  his  possession  with  intent  to 
sell  milk  produced  from  cows  fed  on  the  ref- 
use of  a  distillery.  The  contention  of  appel- 
lee is  that  section  3  of  the  act  of  1907  makes 
such  possession  unlawful  only  by  a  servant  or 
agent  The  language  of  the  statute  is  pecul- 
iar, and  yet  unmistakably  plain,  to  wit: 
"No  person,  either  by  his  servant  or  agent,  or 
as  servant  or  agent  of  another  person  shall 
sell,"  etc.  Manifestly  it  is  only  a  sale,  ex- 
change, delivery,  custody,  or  possession  by 
or  through  a  servant  or  agent,  or  in  the  capac- 
ity of  servant  or  agent  for  another,  that  is 
forbidden  in  this  act  It  has  been  most  forci- 
bly argued  by  the  Attorney  General  that  prin- 
cipals as  well  as  agents  and  acts  by  prin- 
cipals as  well  as  by  their  agents  should  be 
embraced  within  the  penal  provisions  of  this 
law.  The  argument  is  entirely  convincing, 
but  should  be  addressed  to  the  Legislature 
rather  than  to  the  courts.  It  is  conceivable 
that  the  Legislature  might  have  assumed  that 
the  objectionable  practices  against  which  the 
law  was  directed  were  carried  on  wholly  by 
corporations,  which  must  act  through  serv- 
ants and  agents,  or  for  other  reasons  deemed 
the  law  in  this  form  effective  and  adequate. 
It  was  suggested  that  the  statute  should  be 
construed  and  interpreted  as  though  It  read : 
"No  person,  either  himself  or  by  his  servant 
or  agent,"  etc  The  language  used  Is  clear, 
and  will  not  admit  of  construction  or  Inter- 
pretation, and  we  cannot  therefore  supply 
words  which  we  might  think  the  Legislature 
ought  to  have  supplied  and  used,  and  there- 
by extend  its  scope  so  as  to  embrace  a  class 
of  persona  not  included  within  its  terms. 
The  act  of  1905  prohibited  the  sale  of  milk 
from  cows  fed  upon  the  refuse  of  any  distil- 
lery or  brewery  while  the  act  of  1907  omits 
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the  wor*  "brewery."  If  we  were  at  Ubertj 
to  aubBtltute  our  own  for  the  legislatlre  Jadg- 
ment,  we  mlgbt  be  Inclined,  as  counsel  sug- 
gest, to  read  tbe  brewery  back  Into  the  law, 
as  well  as  the  principal  when  acting  with- 
out the  Intervention  of  an  agent  We  can- 
not make  laws,  and  it  Is  not  within  our  prov- 
ince ,to  supply  these  omitted  words,  even 
though  no  good  reason  may  appear  why  they 
were  excluded  from  the  proTlslons  of  the 
statute^  26  Am.  &  £teg.  Bncy.  of  Law,  601; 
Ripley  V.  Glfford,  11  Iowa,  367;  Swift  t. 
Luce,  27  Me.  285 ;  Arms  t.  Ayer,  192  111.  601, 
61  N.  E.  851,  58  L.  R.  A.  277.  85  Am.  St.  Rep. 
357;  State  v.  Burgdoerfer,  107  Mo.  1,  17  a 
W.  646,  14  L.  R.  A.  846;  Ex  parte  McNulty, 
77  Cal.  164,  19  Pac.  237, 11  Am.  St  Rep.  257 ; 
Robinson  v.  People,  23  Colo.  123,  46  Pac.  676; 
Grooms  t.  Hannon,  59  Ala.  510;  Hall  ▼. 
State,  20  Ohio,  7;  People  v.  Peacock,  98  111. 
172 ;  State  v.  Reld,  125  Mo.  43,  28  S.  W.  172 ; 
State  T.  Gritzner,  134  Mo.  612,  36  S.  W.  39; 
Prance  v.  United  States,  164  U.  S.  676,  17 
Sup.  Ct  219,  41  L.  Ed.  695;  Lewis'  Suther- 
land Statutory  Construction,  $$  520,  621. 

It  follows  that  the  facts  stated  In  the  sec- 
ond and  third  counts  of  the  affidavit  do  not 
constitute  a  public  offense,  and  •  the  court 
rightly  quashed  each  of  said  countai 

The  Judgment  is  affirmed 


an  ind.  Mt) 

STUCKBR  T.  STATB.    (No.  21,207.)! 
(Supreme  Court  of  Indiana.    June  4,  1908.) 

1.  CsimRAi.   Law— Apfkai/— Habhuess    Ba- 

BOB. 

When  an  affidavit  charging  an  assault  and 
batttf  7,  coupled  with  a  felonious  intent  to  mur- 
der, sufficiently  charges  assault  and  battery  as 
defined  by  Bums'  Ann.  St  Supp.  1905,  {  1997, 
and  defendant  is  convicted  of  assault  and  bat- 
tery only,  he  cannot  complain  that  the  affidavit 
does  not  sufficiently  charge  the  felonious  intent 
to  murder. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  f  3101.1 

2.  iRDICniENT  AND    IRFOBHATIOR— AlTIDAVIT 

—Motion  to  Quash. 

A  motion  to  quash  an  affidavit  charsing 
an  assault  and  battery,  coupled  with  a  feloni- 
ona  intent  to  murder,  directed  generally  against 
the  count  as  an  entirety,  and  not  in  any  man- 
ner specifically  against  that  part  charging  the 
felonious  intent  to  kill,  was  properly  overruled, 
the  affidavit  sufficiently  cliarging  the  offense  of 
assault  and  battery. 

3.  Obiuinai,  '  Law— Review— Habiclkss    Eb- 

BOB. 

Where  one  count  of  an  affidavit  sufficiently 
charges  the  crime  of  which  accused  was  con-, 
victed  on  sufficient  evidence,  the  Insufficiency 
of  a  second  count  in  the  affidavit  is  not  avail- 
able error. 

[Ed.  Note.— Por  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  |  3l01.] 

4.  Sake — Questions  Pbesented  fob  Review 

— iNSTBCCnONS. 

Where,  on  appeal  in  a  criminal  case,  none 
of  tlte  instructions,  are  made  a  part  of  the  rec- 
ord by  bill  of  exceptions,  alleged  errors  in  the 
instructions  cannot  be  considered  or  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vvd.  16.  Criminal  Law,  ||  2940-2945.] 

^Rebearlng  daaisd. 


Appeal  from  Circuit  Court,  Fountain  Counp 
ty;   I.  E.  Scboonover,  Judg^. 

Harley  Stucker  was  convicted  of  an  as- 
sault and  battery,  and  appeals.    Affirmed. 

Llvengood  &  Bryant,  for  appellant  James 
Bingham,  Atty.  Gen.,  O.  G.  Cavins,  H.  M., 
Dowllng,  and  E.  M.  White,  for  the  State. 

JORDAN,  J.  Appellant  was  prosecuted- 
upon  an  affidavit  consisting  of  two  counts,- 
the  first  of  which  was  predicated  up<«  a 
charge  of  assault  and  battery,  coupled  with 
a  felonious  Intent  to  commit  murder.  This 
count  charges  that  In  Fountain  county,  Ind.,' 
on  October  25,  1905,  the  defendant  (appel- 
lant herein)  "did  then  and  there  feloniously,- 
purposely,  with  premeditated  malice,  and  in 
a  rude,  insolent  and  angry  manner,  unlaw- 
fully touch,  choke,  and  strangle  one  Amanda 
Stucker,  with  Intent,"  ete.  The  second  count 
attempts  to  charge  the  defendant,  on  the 
same  date  and  at  the  same  county,  with  the 
commission  of  an  assault  and  battery  with 
the  felonious  Intent  to  kill  and  murder  said 
Amanda  Stucker  by  Injecting  into  her  mouth 
and  throat  a  certain  fluid  containing  poison- 
ous germs,  etc.  Appellant  unsuccessfully  mov- 
ed to  quash  each  of  the  counts  of  the  affidavit 
His  plea  was  not  guilty.  Trial  by  Jury,  a  ver- 
diet  returned,  finding  him  guilty  of  an  assault 
and  battery,  as  charged  in  the  affidavit  and 
assessing  his  punishment  at  a  fine  of  $1,000. 
His  motion  for  a  new  trial,  assigning  there* 
in  as  reasons  the  giving  of  certahi  instruc- 
tions and  the  Insufficiency  of  the  evidence 
to  sustain  the  verdict  of  the  Jury,  was  de- 
nied. Judgment  was  rendered  upon  the  ver.. 
diet. 

The  errors  assigned  and  relied  upon  for 
reversal  in  this  appeal  are,  first,  that  the 
court  erred  In  overruling  appellant's  motion 
to  quash  the  first  count  of  the  affidavit ;  sec. 
ond,  overruling  his  motion  to  quash  the  sec- 
ond count  of  the  affidavit;  third,  overruling 
the  motion  for  a  new  trial.  Counsel  for  ap- 
pellant assail  the  sufBclency  of  each  of  the 
counts  -In  question.  It  is  argued  that  the 
first  is  deficient  in  charging  the  felonious 
Intent  to  kill  and  murder.  This  count,  how- 
ever, sufficiently  charges  the  commission  of 
the  crime  of  assault  and  t>attery  as  the  same 
is  defined  by  section  1997,  Bums'  Ann.  St 
Supp.  1905,  and,  as  the  accused  was  con- 
victed of  an  assault  and  battery  only,  he  Is 
not,  under  the  circumstances.  In  a  position 
to  complain  or  insist  that  the  first  count 
does  not  sufficiently  charge  the  felonious  in- 
tent Again,  upon  another  view,  his  motion 
to  quash  was  directed  generally  against  the 
first  count  as  an  entirety,  and  not  In  any 
manner  specifically  against  that  part  there- 
of charging  the  felonious  Intent  to  kill  and 
murder  Amanda  Stucker.  Therefore,  as  this 
count  sufficiently  charges  the  offense  of  as- 
sault and  battery,  the  motion  to  quash 
It  was  properly  overruled.  Greer  v.  State, 
50  Ind.  267,  19  Am.  Rep.  709;    McGulre  T. 
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State,  50  Ind.  284;  GUletfs  Crlm.  Law  (2d 
Ed.)  8  240. 

Connael  earnestly  argue  and  contend  that 
tbe  second  count  Is  bad;  that  It  does  not 
Buffidraitly  charge  an  assault  and  battery, 
and  Is  also  deficient  In  charging  the  felonl- 
oua  intent.  It  Is  not  essential,  however,  that 
we  enter  Into  a  "consideration  of  the  suffi- 
ciency of  the  second  count  Ck>ncedlng,  with- 
out deciding,  its  deficiency,  as  urged  by 
counsel,  nevertheless  overruling  the  motion 
to  quash  it  for  the  reasons  hereafter  stated 
presents  no  available  or  reversible  error. 
The  verdict  of  the  Jury  la  a  general  finding 
of  guilty  of  an  assault  and  battery  as  charg- 
ed In  the  affidavit,  without  being  addressed 
especially  to  either  of  the  two  counts,  and 
as  the  evidence  in  the  record  fully  sustains 
the  charge  of  assault  and  battery  as  alleged 
In  the  first  count,  therefore  overruling  the 
motion  to  quash  the  second  count,  even  If  the 
latter  be  bad,  affords  appellant  no  available 
error,  or,  in  other  words,  the  sufficiency  of 
this  count  under  the  circumstances  presents 
but  a  moot  question,  which  we  are  not  re- 
quired to  decide.  Powers  v.  State,  87  Ind. 
07;  Dean  v.  State,  147  Ind.  215,  46  N.  E. 
528 ;  Parte  v.  State,  159  Ind.  211,  64  N.  E. 
862,  59  I*  R.  A.  190. 

Appellant's  counsel  criticise  as  erroneous 
certain  Instructlona  given  to  the  Jury.  None 
of  the  Instructions  in  the  cause  have  been 
made  a  part  of  the  record  t^  a  bill  of  ex- 
ceptions, consequently  those  about  which  ap- 
pellant complains  cannot  be  considered  or  re- 
.  viewed.  Merrill  v.  State,  156  Ind.  99,  59 
N.  E.  322,  Donovan  v.  State  (Ind.)  83  N.  B. 
744.  The  woman  upon  whom  appellant  per- 
petrated the  assault  and  battery  was  his 
wife.  She  was  the  principal  witness  In  re- 
spect to  the  ofiTense  committed  by  blm.  Oth- 
er witnesses  in  the  case  gave  evidence  cor- 
roborating In  part  that  given  by  her.  It  is 
true  that  she  was  contradicted  by  appellant 
Her  positive  evidence,  however,  fully  war- 
ranted the  Jury  in  finding  appellant  guilty 
of  assault  and  battery  as  charged  In  the 
first  count  of  the  affidavit.  It  disclosed  a 
most  revolting,  unnatural,  and  brutal  offense 
upon  his  part,  for  which  he  Justly  deserved 
or  merited  the  highest  penalty. 

Finding  no  available  error,  the  Judgment  is 
affirmed. 

(170  Ind.  58S) 

TAZEL  V.  STATE.    (No.  21,162.) 
(Supreme  Court  of  Indiana.    Jane  5,  1908.) 

1.   INDICTMEWT  AND   INFOBMATION — STATUTORY 

Offenses— Exceptions  and  Pbovisos. 
Though  under  the  rale  that  it  is  not  neces- 
sary to  negative  an  exception  or  proviso  in  a 
statute  unless  it  forms  a  part  of  tne  definition 
of  the  offense,  and  that.  If  the  exception  is  in 
a  8Ul>8eqoent  section  or  in  a  separate  proviso 
in  the  same  section,  it  need  not  be  negatived,  an 
affidavit  charging  a  violation  of  ttiat  part  of 
Act  March  16,  1907  (Acts  1007,  p.  689,  c.  293, 
i  1;  Bums'  Ann.  St.  1908,  §  8^1),  punishing 
one  wiio,  not  .being  licensed,  sells   spirituous, 


etc.,  llouors,  must  all^e  that  defendant  was  not 
licensea,  an  affidavit  ciiargine  a  violation  ol  a 
subsequent  part  of  the  section  making  it  an 
offense  to  keep  a  place  where  intoxicating  liquors 
are  sold  in  violation  of  the  laws  of  the  state, 
provided  that  the  act  shall  not  appiv  to  a  li- 
censed wholesale  dealer,  druggist,  or  pharmacist, 
need  not  negative  the  provisions  of  the  statute 
and  allege  that  defendant  was  not  a  licensed  iiq- 
nor  dealer  or  pharmacist 

[Ed^Note.— For  cases  in  point,  see  Cent  Dft 
vol.  27,  Indictment  and  Information,  H  295- 
298.J 

2.  SAMB— DUPLIOITT. 

Under  Act  March  16,  1907  (Acta  1907,  p. 
689,  c  203,  §  1 ;  Burns'  Ann.  St  1908,  t  835«, 
malting  it  an  offense  to  keep  a  place  where  in- 
toxicating liquors  are  ill^^ly  sold,  or  to  b« 
found  in  possession  of  such  liquors  for  such  pur- 
pose, an  affidavit  charging  defendant  with  nn- 
lawfully  keeping  a  place  where  intoxicating 
liquors  were  illegally  sold,  and  with  keeping 
in  his  possession  such  liquors  for  the  purpose  of 
making  such  unlawful  sales  thereon,  charged 
but  one  offense,  and  was  not  bad  for  duplicity. 
fBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  {(  334, 
335,  380.] 

3.  Ckihinai.  Law— ApFEAir-AssiomcENT  or 
Erbobs. 

An  assignment  of  error  that  the  court  erred 
in  overruling  defendant's  motion  for  a  continu- 
ance in  a  criminal  case  presents  no  question, 
since  such  a  miing  is  a  ground  for  a  new  trial, 
and  cannot  i>e  assigned  as  independent  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   16,   Criminal   Law,   §f  2076-2688.] 

4.  Same— New  TbiaI/— "Waiver. 

The  rule  that,  where  a  motion  in  arrest  of 
judgment  precedes  a  motion  for  a-  new  trial,  the 
right  to  move  for  a  new  trial  is  cut  off  and  can- 
not be  considered,  applies  in  criminal  cases. 
iEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  15,  Criminal  Law,  {  235a> 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty;  H.  Q.  Houghton,  Judge. 

Archibald  Xazel  was  convicted  of  an  of- 
fense, and  appeals.    Affirmed. 

Gardiner,  Tharp  &  Gardiner,  for  appellant 
James  Bingham,  Atty.  Gen.,  E.  M.  Wtait«, 
H.  M.  Dowling,  A.  G.  Oavlna,  and  B.  T. 
Laughlln,  for  the  State. 

MONKS,  J.  Appellant  was  convicted  un- 
der that  part  of  section  1  of  an  act  approved 
March  16, 1907  (Acts  1907,  p.  680,  c  293),  being 
section  8351,  Burns'  Ann.  St  1908,  which  took 
effect  March  16,  1907,  making  It  an  offense  to 
"keep,  run,  or  operate  a  place  where  intox- 
icating liquors  are  sold,  bartered,  or  given 
away  in  violation  of  the  laws  of  this  state," 
or  to  "be  found  in  possession  of  such  liquors 
for  such  purpose."  The  errors  assigned  and 
relied  on  for  reversal  are  (1)  the  court  erred 
in  overruling  appellant's  motion  to  quash  the 
affidavit;  (2)  the  court  erred  In  overruling 
appellant's  motion  for  a  continuance  of  said 
cause;  (3)  the  court  erred  in  overruling  ap- 
pellant's motion  in  arrest  of  Judgment;  and 
(4)  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial. 

Appellant  first  insists  that  the  "affidavit  U 
fatally  defective  for  the  reason  that  it  does 
not  state  that  appellant  was  not  a  licensed 
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Uqnor  dealer,  or  that  be  was  not  a  licensed 
ptaarmaclBt,  or  a  wholesale  liquor  dealer." 
The  section  of  the  statnte  In  question  Is  as 
follows:  "That  any  person  not  being  licens- 
ed under  the  laws  of  the  state  of  Indiana  who 
shall  sell  or  barter,  directly  or  Indirectly, 
any  spirituous,  vinous,  or'  malt  liquors  ex- 
cept as  herein  provided,  or  who  shall  sell  or 
barter,  directly  or  indirectly  any  spirituous, 
vinous  or  malt  liquors  to  be  drunk,  or  sufCer- 
ed  to  be  drunk  In  his  house,  outhouse,  yard, 
garden  or  appurtenances  thereto  belonging, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  In  any 
smu  not  less  than  fifty  dollars  ($50)  nor  more 
than  one  hundred  dollars  (|100)  for  the  first 
ofFense,  and  not  less  than  one  hundred  dol- 
lars ($100)  nor  more  than  five  hundred  dol- 
lars (?500),  to  which  the  court  or  Jury  trying 
the  case  shall  add  imprisonment  in  the  coun- 
ty jail  of  not  less  than  thirty  days  nor  more 
than  six  months  for  the  second  or  any  subse- 
quent offense.  And  any  perton  who  shall 
keep,  run  or  operate  a  place  where  tntoieicat- 
<nflF  liquors  are  sold,  bartered  or  given  away 
in  violation  of  the  laws  of  the  state,  or  any 
person  wTio  shail  6e  found  in  possession  of 
such  liquors  for  such  purpose  shall  be  deem- 
ed guilty  of  a  misdemeanor  and  upon  convic- 
tion shall  be  fined  in  any  sum  not  less  than 
fifty  dollars  (S50)  nor  more  than  five  hundred 
dollars  ($500),  to  which  the  court  or  jury  try- 
ing the  case  shall  add  imprisonment  in  the 
county  jail  of  not  less  than  thirty  days  nor 
more  than  sia  months  [our  italics] :  Provided, 
that  none  of  the  provisions  of  this  act  shall 
apply  to  any  person,  firm  or  corporation  en- 
gaged as  a  wholesale  dealer  who  does  not  sell 
In  less  quantities  than  five  gallons  at  a  time 
and  provided  that  none  of  the  provisions  of 
this  section  shall  apply  to  any  druggist  or 
pharmacist  who  is  licensed  as  such  by  the 
state  board  of  pharmacy ;  provided,  further, 
that  a  wholesale  dealer  as  used  In  this  act. 
shall  be  construed  to  mean  a  person,  firm  or 
corporation  whose  sole  business  In  connection 
with  the  liquor  traffic  Is  to  sell  at  wholesale 
to  retail  dealers  licensed  by  the  laws  of  the 
state,  or  to  wholesale  liquor  dealers  or  to 
druggists  or  pharmacists  who  are  licensed  as 
such  by  the  state  board  of  pharmacy."  Acts 
1907,  p.  689,  c.  293  (section  8351,  Bums'  Ann. 
St  1908).  It  is  well  settled  that  it  is  not  nec- 
essary to  negative  an  exception  or  proviso  In 
a  statute  unless  it  forms  a  part  of  the  defini- 
tion of  the  offense.  If  the  exception  is  in  a 
subsequent  section,  or  in  a  separate  proviso 
in  the  same  section,  it  need  not  be  negatived. 
Hewitt  V.  State,  121  Ind.  245,  246,  247,  23 
N.  E.  83,  and  authorities  cited;  Crawford  v. 
State,  155  Ind.  692,  695,  696,  57  N.  E.  931, 
and  authorities  cited ;  Tomlinson  v.  Bainaka, 
163  Ind.  112,  114,  70  N.  E.  155,  and  author- 
ities Cited;  Ollletfs  Crim.  Law  (2d  Ed.)  S 
182a;  Wharton,  CrIm.  PI.  &  Prac.  {f  238,  239. 
Under  this  rule  it  is  evident  that  in  an  affida- 
vit cbaEging  an  olteax  under  the  first  part  of 


said  section  (not  in  Italics)  it  must  be  alleged 
that  the  person  so  charged  was  not  licensed 
under  the  laws  of  this  state,  because  this  is  a 
part  of  the  definition  of  said  offense ;  bat  it 
Is  no  part  of  the  definition  of  the  offense, 
created  by  the  clause  In  Italics,  under  which 
this  case  is  prosecuted,  that  the  person  should 
not  have  a  license.  A  person  licensed  under 
the  laws  of  this  state  to  sell  intoxicating  liq- 
uors, who  "keeps,  runs,  or  operates  a  place 
where  intoxicating  liquors  are  sold,  bartered, 
or  given  away  In  violation  of  the  laws  of  this 
state,"  or  "who  shall  be  found  In  possession 
of  such  liquors  for  such  purpose,"  is  guilty 
of  a  violation  of  said  clause,  and  his  license 
Is  no  defense.  It  is  clear  under  the  rule  of 
pleading  already  mentioned  it  was  not  neces- 
sary to  negative  the  exceptions  contained  In 
the  proviso  in  said  section. 

It  Is  next  urged  by  appellant  that,  as  the 
affidavit  charged  appellant  with  unlawfully 
keeping,  running,  and  operating  a  place  where 
Intoxicating  Uqtiors  were  sold  in  violation 
of  the  laws  of  this  state,  and  with  keeping  In 
his  possession  Intoxicating  liquors  for  the 
purpose  of  making  such  unlawful  sales  of  the 
same,  two  crimes  are  charged,  and  the  same 
is  bad  for  duplicity.  We  think  but  one  of- 
fense was  charged  under  said  clause,  and 
that  the  affidavit  was  not  bad  for  duplicity 
under  the  rule  declared  In  Selby  v.  State,  161 
Ind.  667,  671,  672,  69  N.  E.  463,  and  author- 
ities cited;  Rosenbarger  v.  State,  154  Ind. 
425.  56  N.  E.  914;  State  v.  Fidler,  148  Ind. 
221,  47  N.  B.  464,  and  cases  cited;  Fahne- 
stock  V.  State,  102  Ind.  156,  1  N.  E.  372;  An- 
derson V.  Van  Buren  Circuit  Judge,  130  Micli. 
697,  701,  90  N.  W.  694;  Bishop,  Crim.  Proc 
S  436.  In  Donovan  v.  State  (Ind.)  83  N.  B, 
744,  this  court  stated  a  rule  as  to  the  suffi- 
ciency of  an  affidavit  under  a  part  of  a  stat- 
ute substantially  the  same  as  the  part  of  the 
statute  involved  In  this  case.  It  Is  evident 
that  the  objections  urged  to  said  affidavit  are 
not  tenable. 

The  second  error  assigned,  "that  the  court 
erred  in  overruling  appellant's  motion  for  a 
continuance,"  presents  no  question,  for  the 
reason  that  such  a  ruling  is  a  ground  for  a 
new  trial,  and  cannot  be  assigned  as  Inde- 
pendent error.  Carr  v.  Eaton,  42  Ind.  385; 
Arbuckle  v.  McCoy,  53  Ind.  63,  64 ;  Hughes  v. 
AInsIee,  28  Ind.  346,  347;  Kent  v.  Lawson,  12 
Ind.  675,  74  Am.  Dec.  233 ;  Nichols  v.  State, 
65  Ind.  512;  Westerfleld  v.  Spencer,  61  Ind. 
339;  Busklrk's  Prac.  224;  EUliott,  App.  Proc. 
S  848;  Ewbank's  Manual,  t  41.  The  record 
shows  that  the  motion  in  arrest  of  Judgment 
was  made  and  overruled  before  the  motion 
for  a  new  trial  was  filed.  It  is  held  In  this 
state  that,  where  "the  motion  in  arrest  of 
Judgment  preceded  the  motion  for  a  nbw 
trial,  the  right  to  move  for  a  new  trial  was 
cut  off,  and  cannot  be  considered."  Cincin- 
nati, etc.,  R.  Co.  V.  Case,  122  Ind.  310,  316, '23 
N.  E.  797;  Mason  v.  Palmerton,  2  Ind.  117; 
Rogers  r.  Maxwell,  4  Ind.  248;    Sherry  r. 
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Bwell,  4  Ind.  652;  Hord  v.  Noblesrllle,  6  Ind. 
65;  Doe  V.  Clark,  6  Ind.  466;  Smith  v.  Por- 
ter, 6  Ind.  429 ;  Marlon,  etc.,  R.  Co.  t.  Lomax, 
7  Ind.  406;  Anthony  y.  Lewis,  8  Ind.  S39; 
Van  Pelt  t.  Corwine,  6  Ind.  363;  Bates  t. 
Relskenblanzer,  9  Ind.  178;  Shrewsbury  t. 
Smith,  12  Ind.  317;  Dally  et  al.  ▼.  Nuttman, 
14  Ind.  339;  Eckert  r.  Binkley,  134  Ind.  614, 
S16,  33  N.  E.  619,  34  N.  E.  441 ;  Elliott,  App. 
Proc.  (  834.  The  same  rule  applies  In  crirar 
Inal  cases.  Gillespie  t.  State,  9  Ind.  380; 
Bepley  t.  State,  4  Ind.  264,  58  Am.  Dec.  628 ; 
Gillett's  Crlm.  Law  (2d  Ed.)  $  955;  1  Bishop, 
New  Crlm.  Proc.  (4th  Ed.)  {  1268,  p.  778.  Un- 
der the  authorities  here  cited,  there  may  be 
exceptions  to  this  rule,  but  appellant  has  not 
brought  himself  within  any  of  them. 

Appellant  haring  by  first  moving  in  arrest 
of  Judgment  waived  his  right  to  move  for  a 
new  trial,  no  question  is  presented  by  the 
fourth  error  assigned  calling  in  question  the 
action  of  the  court  in  overruling  said  motion. 

Finding  no  available  error,  the  Judgmont  is 
affirmed. 


(171  Ind.  411) 

LAWSON  V.  STATE.     (No.  21,122.)» 
(Supreme  Court  of  Indiana.     May  26,  1908.) 

1.  Cbiminal    Law— Nonkxpbbx    Opiwiow&— 
Questions. 

As  the  opinion  of  a  nonexpert  witness  on 
Insanity  must  be  based  or  predicated  on  the 
facts  detailed  by  him,  the  question  asked  8., 
such  a  witness,  whether  or  not  C.,  another  wit- 
ness, is  and  at  tlie  date  of  the  matters  in  con- 
troversy was  a  man  of  sound  or  feeble  mind,  is 
objectionable;  it  not  being  shown  that  in  pro- 
pounding it  It  is  sought  to  obtain  the  opinion 
of  S.  in  respect  to  the  mental  condition  of  C, 
•8  based  on  the  meager  facta  and  circumstances 
previously  detailed'  by  S. 

IBM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  14.  Criminal  taw,  |  1057;  vol.  20,  Evi- 
dence, (t  2368-2376.]  - 

2.  HOMICinB— MOnVB— EVIDBNCT. 

On  a  prosecution  for  murder  of  defendant's 
husband,  evidence  of  improper  relations  exist- 
ing between  her  and  another  at  and  before  the 
time  of  the  homicide  are  admissible  to  show  mo- 
tive. 

[EkJ.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  26,  Homicide,  8f  320-327.] 

8.  Criminal    Law  —  CiBctmsTANTiAi.    En- 

DENOE— NBCESSITT  OF  iHtfTRnCTlONS. 
>  Instructions  defining  the  law  of  circum- 
stantial evidence  need  not  be  given  in  a  homi- 
cide case^  where  any  circumstances  in  evidence 
were  as  to  defendant's  relations  with  another 
man  than  deceased,  her  husband,  and  were  in- 
troduced only  to  show  motive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
▼ol.  14.  Criminal  Law,  tS  1883-1888.] 

4.   HOMICIDB  —  SKLF-DEFENBI  —  BUKDEIT  OF 

Proof. 

On  the  issue  of  self-defense,  the  burden 
of  proving  beyond  a  reasonable  doubt  that  de- 
fendant was  at  fault  in  the  first  instance  rests 
on  the  prosecution. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
▼ol.  26,  Homicide,  H  275-278.] 

6.  Criminal   Law  —  Instructions  —  Invited 

£>tROR. 

.4ny  error  in  an  instruction  because  of  the 
use   therein  of  certain  words   cannot   be  com- 
plained ot  by  defendant,  being  invited ;  other  in- 
>IUlMarlnx  dsuled. 


structions   containing   the  same   word*  having 
been  given  at  his  request. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  |g  3007-3010.] 

Appeal  from  Circuit  Court,  Tippecanoe 
County;  R.  P.  De  Hart,  Judge. 

Alice  Lawson  was  convicted  of  murder,  and 
appeals.    Affirmed. 

John  P.  McHugh  and  Will  R.  Wood,  for  ap- 
pellant Jas.  Bingham,  DanL  P.  Flannagan, 
Geo.  P.  Haywood,  Chas.  A.  Burnett,  A.  O. 
Cavlns,  E.  M.  White^  and  B.  M.  DowIlnCt 
for  the  State. 

JORDAN,  J.  Appellant  was  charged  by  in- 
dictment with  having,  on  the  2lBt  day  of  Sep- 
tember, 1906,  at  the  county  of  Tippecanoe  and 
state  of  Indiana,  feloniously,  purposely,  and 
with  premeditated  malice  killed  and  murder- 
ed one  Charles  A.  Lawson  by  then  and  there 
shooting  him  with  a  deadly  weapon  called  a 
revolver.  The  case  was  tried  by  a  Jury,  and 
a  verdict  returned  finding  her  guilty  of  mur- 
der in  the  second  degree,  and  fixing  her  pun- 
ishment at  imprisonment  for  life  in  the  In- 
diana Women's  Prison.  Over  motions  In  ar- 
'rest  of  Judgment  and  for  a  new  trial,  the 
court  rendered  Judgment  on  the  verdict. 
From  this  Judgment,  she  appeals,  and  assigns 
that  the  court  erred  In  overruling  her  motion 
for  a  new  trial. 

The  evidence  in  the  case  shows  that  the  de- 
ceased, Charles  A.  Lawson,  was  the  husband 
of  appellant  These  parties  had  been  married 
15  years.  At  the  time  of  the  marriage  the 
deceased  was  engaged  as  a  bartender  in  a  sa- 
loon, but  subsequently  he  purchased  a  saloon 
in  the  city  of  Lafayette,  and  then  engaged  In 
the  retail  of  intoxicating  liquors,  in  which 
business  he  continued,  barring  some  short  In- 
tervals, to  the  day  of  his  death.  The  crime 
was  committed  in  his  own  saloon  In  the  city 
of  Lafayette,  Tippecanoe  county,  Ind.,  on 
September  21,  1906.  A  few  years  after  mar- 
rying appellant  he  became  addicted  to  the  ex- 
cessive use  of  Intoxicating  liquors,  was  fre- 
quently drunk,  and  when  In  this  condition  he 
was  ugly  and  quarrelsome,  and  on  several 
occasions  when  under  the  Influence  of  liquor 
be  wouM  beat  appellant  and  knock  her  down. 
She  at  times  was  accustomed  to  "tend  the 
bar"  at  his  saloon,  and  she  also  became  ad- 
dicted to  the  free  use  of  intoxicating  liquors. 
The  relations  existing  between  her  and  her 
husband  at  and  for  some  time  prior  to  the 
murder  were  not  amicable.  The  following 
may  be  said  to  be  an  epitome  of  her  evidence 
as  detailed  and  given  by  her  upon  the  trial: 
On  the  day  of  the  murder  she  went  to  her 
husband's  saloon  and  delivered  some  laundry. 
He  was  there  at  the  time,  but  no  words  ap- 
pear to  have  been  exchanged  between  them. 
From  the  saloon  she  went  to  see  a  dressma- 
ker, then  returned  to  the  saloon,  and  drunk 
some  liquor  therein.  Her  husband  not  being 
present  at  the  time,  she  went  out  Into  the  city 
of  Lafayette,  called  at  several  dry  goods 
stores,  and  finally  returned  to  the  saloon 
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about  the  bour  of  5  o'clock  p.  m.  Shortly  aft- 
er arriving  at  the  saloon  at  that  time  her  hus- 
band came  in.  He  spoke  to  her,  and  asked 
wbat  business  she  had  there.  Some  conversa- 
tion took  place  between  them,  and  he  told 
her  that  he  was  sick  and  tired  of  her  and  it 
pained  him  to  look  at  her;  that  she  was  an 
annoyance  to  him,  and  he  requested  that  she 
leave.  Some  further  conversation  took  place 
between  them  relative  to  some  money  he  had. 
He  said  he  had  sufficient  money  to  leave  the 
town,  etc.  The  deceased  then  went  to  his 
safe  in  the  saloon  and  put  some  money  he 
had  in  the  safe.  He  then,  as  appellant  stat- 
ed, went  behind  the  bar  for  the  purpose  of 
getting  a  drin^  of  liquor,  and  that  she  called 
to  her  little  girl,  who  was  with  her,  to  come 
on  and  they  would  go  home,  that  she  started 
to  leave  the  saloon,  and  that  her  husband 
burled  a  large,  heavy  beer  glass  at  her  head. 
The  glass  missed  her  and  struck  a  picture 
frame  hanging'  upon  the  wall,  breaking  the 
glass  over  the  picture.  He  then  started  to- 
wards her  and  threw  another  beer  glass  at 
her,  which  also  missed  her,  struck  the  wall, 
and  was  broken.  She  then  ran  to  her  hand 
satchel,  where  she  had  left  it  in  the  saloon. 
In  tills  satchel  was  a  revolver.  The  deceased 
then  proceeded  towards  her,  and  she  stated 
that,  knowing  his  disposition  and  his  prior 
conduct,  and  fearing  injury  either  to  her 
body  or  to  her  life,  she  drew  the  revolver 
from  the  satchel,  and,  as  he  approached  to- 
wards her,  she  fired  several  shots.  She  stat- 
ed that  they  chased  each  other  around  the 
bar;  that  she  backed  away  from  him  all 
the  time ;  that  she  finally  slipped,  and  at  this 
time  she  discovered  that  he  was  within  a  few 
feet  of  her  with  an  uplifted  glass  ready  to 
strike  her,  and  she  again  fired  at  him.  She 
fired  some  four  or  five  shots,  some  of  which 
proved  fatal.  At  the  trial  she  attempted  to 
excuse  her  act  in  killing  her  husband  on  the 
ground  of  self-defense,  stating  that  she  believ- 
ed she  was  in  great  danger  of  bodily  harm  or 
of  losing  her  life,  and  that  she  acted  purely  in 
self-defense.  The  evidence  which  she  gave 
upon  the  trial  was  materially  contradicted 
by  evidence  introduced  on  the  part  of  the 
state. 

One  John  F.  Cantrell,  a  material  witness, 
testified  at  the  trial  on  behalf  of  the  state. 
His  evidence  in  part  contradicted  that  given 
by  appellant  In  regard  to  what  occurred  at 
the  saloon  between  her  and  her  husband  at 
the  time  the  latter  was  shot  This  witness 
testified  that  on  the  day  of  the  murder  he 
was  in  front  of  the  saloon  in  question  and 
beard  noises  and  voices  therein ;  that  he  went 
into  the  saloon  to  see  what  the  difficulty  was. 
When  he  entered  the  saloon  the  deceased 
started  towards  the  telephone  and  said:  "I'll 
call  an  ofBcer."  Appellant,  in  response  to 
this,  said  that  she  dared  him  to  call  an  offi- 
cer, and  that  be  would  not  live  to  call  one. 
At  that  time  she  had  a  revolver  in  her  hand, 
and  was  pointing  it  towards  her  husband, 
who  was  then  about  two  feet  from  her.    The 


witness  testified  that  the  deceased  did  not  do 
anything  so  far  as  he  saw.  Witness  then 
walked  out  of  the  saloon.  Ho  objection  was 
made  by  appellant  at  the  time  Cantrell  tes- 
tified in  respect  to  bis  incompetency  on  the 
ground  that  he  was  a  person  of  unsound 
mind.  Appellant,  however,  in  her  defense. 
Introduced  one  Slayback  as  a  witness,  by 
whom  she  sought  to  prove  that  Cantrell  was 
at  and  prior  to  the  time  he  gave  his  testimony 
a  person  of  feeble  and  unsound  mind.  This 
evidence  was  ottered  for  the  purpose,  as  stat- 
ed, of  affecting  the  credibility  of  Cantrell. 
The  record  discloses  that  Slayback,  upon  be- 
ing introduced  as  a  witness  by  appellant,  gave 
bis  name.  Ills  residence  and  business,  and 
place  where  he  conducted  bia  business.  He 
testified  that  previous  to  his  locating  or  com- 
ing to  Lafayette  be  had  resided  at  Dayton, 
Ind.,  for  about  14  years;  that  he  was  ac- 
quainted with  John  F.  Cantrell,  the  witness 
In  question,  and  had  known  him  for  12  years ; 
that  during  that  time  Cantrell  had  lived 
within  about  1^  squares  of  the  witness'  resi- 
dence; that  he  saw  him  every  day,  and  had 
seen  him  frequently  since  he  moved  to  La- 
fayette., Following  these  statements  made 
by  the  witness,  counsel  for  appellant  pro- 
pounded to  him  the  following  question:  "Q. 
I  will  ask  you  to  state,  Mr.  Slayback,  wheth- 
er or  not  Cantrell  is  a  man  of  sound  or  fee- 
ble mind,  and  was  on  the  21st  day  of  Septem- 
ber, 1906?  To  this  question  the  state  object- 
ed. Thereupon  the  record  recites  that  the 
defendant  offers  to  prove  in  answer  to  this 
question,  and  the  witness  will  testify  if  per- 
mitted, that  the  witness  John  F.  Cantrell  is 
a  person  of  feeble  and  unsound  mind,  and 
that  he  was  a  person  of  feeble  and  unsound 
mind  on  the  21st  day  of  September,  1906,  and 
this  offer  is  made  as  going  to  the  credibility 
of  the  witness.  Thereupon  the  court  sustain- 
ed the  objection  of  the  state,  to  which  the  de- 
fendant at  the  time  excepts."  Appellant  com- 
plains and  urges  as  error  this  ruling  of  the 
court  in  refusing  to  permit  the  witness  to  an- 
swer the  question  as  propounded.  Conced- 
ing, without  deciding,  that  appellant  had  the 
right  to  prove  that  the  witness  Cantrell  was  a 
person  of  feeble  or  unsound  mind  at  the  time 
he  testified  for  the  purpose  of  affecting  his 
credibility,  still  the  question  which  her  coun- 
sel propoimded  to  the  witness  Slayback,  to 
which  the  state  objected,  was  not  proper.  He 
was  a  nonexpert  witness  on  the  question  of 
insanity,  and  it  will  be  noted  that  the  testi- 
mony given  by  him  in  regard  to  what  be 
knew  about  Cantrell  was  somewhat  meager. 
He  did  not  testify  to  any  conversation  which 
he  had  with  Cantrell,  nor  did  he  state  any- 
thing in  respect  to  any  peculiarity  or  mental 
disposition  which  he  had  observed  in  respect 
to  this  witness.  It  is  not  shown  that  in  pro- 
pounding this  question  counsel  for  appellant 
sought  to  obtain  the  opinion  of  the  witness  in 
respect  to  the  mental  condition  of  Cantrell,  as 
the  same  was  based  or  founded  upon  the  facts 
and  circumstances  which  the  witness  had  giv- 
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en  or  detailed  to  tbe  jury.  The  question  as 
asked  Invited  the  witness  to  express  or  give 
a  mere  naked  opinion.  Had  the  witness  been 
permitted  to  answer  the  question  as  propound- 
ed, there  was  nothing  included  therein  or 
coupled  therewith  to  disclose  to  tbe  Jury  that 
he  was  basing  the  opinion  upon  any  of  the 
facts  which  he  had  previously  detailed  or 
given  in  respect  to  his  acquaintance  with 
Cantrell.  In  fact  counsel  for  appellant  state 
that  they  offered  to  prove  by  the  witness  in 
his  answer  to  this  question  that  John  F.  Can- 
trell was  a  person  of  feeble  and  unsound 
mind,  and  was  in  that  condition  on  the  21st 
day  of  September,  1906.  Under  the  rule  pre- 
vailing in  this  state,  appellant,  in  making 
proof  to  show  the  mental  infirmity  of  the  wit- 
ness, was  required  to  pursue  the  usual  end 
well-recognized  procedure  which  obtains  in 
other  cases  in  which  there  is  an  inquiry  into 
the  mental  capacity  of  a  person.  It  is  well 
settled  under  our  decisions  that  upon  the 
question  of  a  person's  sanity  the  opinion  of  a 
nonexpert  witness  must  be  based  or  predicat- 
ed upon  the  facts  given  or  detailed  by  bim  to 
the  jury  or  tbe  court  trying  tbe  cause,  and 
that  the  naked  opinion  of  such  witness  In  re- 
gard to  the  sanity  or  mental  condition  of  a 
person  is  not  competent.  Turner  v.  Cook,  36 
Ind.  129;  Sutherland  v.  Hankins,  56  Ind. 
343 ;  Walker  v.  State,  102  Ind.  502,  1  N.  E. 
856;  Grubb  v.  State,  117  Ind.  277,  20  N.  B. 
257,  725;  Hamrlck  v.  State,  134  Ind.  324,  34 
N.  E.  3 ;  Rarlck  ▼.  Ulmer,  144  Ind.  25,  42  N. 
E.  1009;  Blume  v.  State,  154  Ind.  343;  56  N. 
E.  771.  Under  the  circumstances,-  for  the 
reasons  stated,  the  court  did  not  err  in  sus- 
taining the  objections  of  the  state  to  the  ques- 
tion as  propounded  to  the  witness  Slayback. 
Counsel  for  appellant  next  argue  that  tne 
trial  court  erred  In  allowing  tbe  state  to  in- 
troduce evidence  tending  to  prove  that  at 
and  prior  to  tbe  homicide  Improper  relations 
existed  between  appellant  and  one  William 
Russell,  a  bartender  In  tbe  employ  of  her 
husband.  Over  the  objections  of  appellant, 
witnesses  testified  to  seeing  Russell  at  various 
times  at  the  home  of  appellant  in  the  absence 
of  her  husband;  that  he  would  remain  with 
her  for  hours  at  a  time.  Upon  two  occasions 
it  was  shown  that  she  clandestinely  met  Rus- 
sell upon  the  streets  of  tbe  city  of  Lafayette 
at  a  late  hour  of  the  night;  that  she  was 
accustomed  to  accompany  him  to  restaurants. 
The  evidence  of  which  appellant  complains 
tends  to  show  Improper  conduct  on  the  part 
of  appellant,  a  married  woman,  in  her  associa- 
tions wltb  Russell;  or.  In  other  words,  its 
tendency  is  to  prove  that  the  relations  exist- 
ing between  her  and  him  were  at  least  ques- 
tionable, or  not  consistent  with  her  marital 
relations  and  duties.  Counsel  earnestly  argue 
that  the  evidence  In  question  could  serve  no 
other  purpose  than  to  operate  to  prejudice 
the  jury  against  appellant  by  showing  that 
she  had  been  unfaithful  to  her  marriage  vows. 
On  the  other  hand,  counsel  for  tbe  state  con- 
vend  that  the  evidence  was  proper  and  com- 


petent to  be  considered  by  the  jury  for  the  pnr- 
IK>se'  of  showing  a  motive  on  the  part  of  tbe  ac- 
cused for  committing  the  crime  with  which 
she  is  charged.  The  state  clearly  was  entitled 
to  place  before  the  Jury  as  evidence  any  cir- 
cumstances which  might  suggest  a  possible 
motive  on  the  part  of  the  accused  for  per- 
petrating tbe  unnatural  crime  of  killing  ner 
husband.  The  jury  possibly  might  believe 
from  the  evidence  that  Russell  had  so  alien- 
ated her  affections  that  she  desired  the  death 
of  her  husband,  and  therefore  was  induced 
to  kill  him  for  that  reason.  Whether  tbe  evi- 
dence, was  sufficient  to  Justify  this  belief  was 
a  matter  for  the  determination  of  the  Jury. 
That  it  was,  however,  competent  for  tbe  pur- 
pose for  which  It  was  introduced,  ts  well 
settled.  Hlnsbaw  t.  Stote,  147  Ind.  834,  367, 
47  N.  E.  157;  People  t.  Nlleman,  8  N.  T. 
St  Rep.  300;  Oillett's  Indirect  and  Collat- 
eral Evidence,  §  69,  and  authorities  there 
cited  In  footnote  2.  Appellant  on  request 
would  certainly  have  been  entitled  to  an  In- 
struction limiting  or  confining  the  considera- 
tion of  this  evidence  by  tbe  jury  to  tbe  par- 
pose  for  which  It  was  introduced  by  the  pro8> 
ecntion. 

Error  is  predicated  upon  the  refusal  of  tbe 
cotirt  to  give  upon  request  Instructions  num- 
bered 33,  84,  and.  36.  By  these  charges  the 
court  was  requested  to  define  the  law  In  re- 
spect to  circumstantial  evidence.  In  order  to 
support  their  view  that  these  charges  should 
have  been  given,  counsel  for  appellant  state 
or  enumerate  certain  circumstances  In  the 
case  in  respect  to  the  relation  existing  be- 
tween appellant  and  Russell  which  they  as- 
sert render  tbe  instructions  applicable.  They 
say  In  their  brief:  "Tbe  state  Introduced 
evidence  with  reference  to  tbe  visits  of  Rus- 
sell to  the  home  of  the  decedent  In  his  ab- 
sence, and  of  bis  spending  hours  with  appel- 
lant there;  also  with  reference  to  clandes- 
tine meetings  upon  the  street  comers  at  be- 
lated hours;  also  wltb  reference  to  conver- 
sations that  were  held  over  tbe  bar  on  the 
day  of  the  shooting;  also  with  reference  to 
her  conduct  with  dtber  men.  All  of  these 
circumstances  they  say  were  relied  upon  by 
the  state  to  convict  appellant  of  murder  in 
the  first  degree,  and  without  which  man- 
slaughter could  have  been  tbe  highest  de- 
gree of  punishment  infiicted  upon  appellant" 
The  state  contends  that  the  case  at  bar  is  not 
one  which  depends  to  any  extent  for  conviction 
upon  circumstantial  evidence.  Its  counsel  In- 
sist that  every  material  fact  was  testified  to  by 
eyewitnesses,  and  further  argue  that  the  cir- 
cumstances enumerated  by  appellant's  counsel 
were  not  relied  upon  to  establish  premedita- 
tion or  malice;  that  any  circumstances  lu 
evidence  as  to  appellant's  conduct  or  acts 
relative  to  her  relation  with  Russell  were 
Introduced  only  for  the  purpose  of  showing  a 
motive  on  the  part  of  api)ellant  for  conunlt- 
tlng  tbe  crime.  As  we  view  the  question,  we 
are  of  the  opinion  that  the  charges  In  contro- 
versy were  properly  refused.    For  the  ws.- 
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SODS  advanced  by  tbe  state  they  were,  under 
the  drcumstanceB,  not  applicable  to  the  erl- 
dence  In  the  case,  and  for  this  reason.  If  for 
no  other,  the  court  was  Jnstlfled  In  refusing 
to  give  them  to  tbe  Jnry.  It  may  be  said, 
however,  that  In  charge  No.  11,  which  was 
given  at  the  request  of  appellant,  the  conrt 
advised  the  Jnry  In  regard  to  the  consider- 
ation to  be  accorded  to  ctrcnmstantlal  evi- 
dence. This  Instruction  under  the  circum- 
stances of  this  case  was  all  upon  the  question 
of  circumstantial  evidence  that  appellant 
could  in  reason  demand. 

By  instruction  15,  given  at  the  request  of 
the  state,  the  court  advised  the  Jury  that  If 
they  found  from  tbe  evidence  in  the  case 
"that  the  defendant  was  in  a  place  where 
she  had  a  right  to  be,  and  without  fault 
on  her  part  was  attacked  by  the  deceased 
with  such  force  and  violence  and  in  such  a 
manner  as  to  lead  the  defendant  to  believe, 
and  that  she  had  reasonable  grounds  to  be- 
lieve, that  she  was  in  danger  of  being  killed 
or  suffering  great  bodily  barm  from  said 
Charles  A.  Lawson,  and  to  prevent  this  tbe 
defendant  then  and  there  shot  the  said 
Charles  A.  Lawson,.  on  account  of  which 
shooting  the  said  Lawson  then  anS  there 
died,  the  defendant  Is  not  guilty.  *  *  •  " 
Counsel  for  appellant  criticise  this  instruc- 
tion, and  insist  that  It  Is  erroneous  for  the 
reason  that  It  places  the  burden  upon  appel- 
lant of  proving  that  she  was  free  from  fault 
Continuing,  they  say:  "While  we  recognize 
the  well-settled  rule  in  this  state  that  before 
a  person  can  avail  himself  of  the  right  of 
self-defense  he  must  be  without  fault,  we  at 
the  same  time  earnestly  contend  that  nowhere 
can  it  be  found  under  tbe  authorities  of  this 
Btafe  that  the  burden  of  proving  that  such 
party  was  without  fault  Is  upon  him.  This 
'is  one  of  the  material  facts  that  must  be 
proved  by  the  state."  Instructions  containing 
the  phrase  "without  fault,"  etc.,  have  been 
frequently  sustained  by  this  court  in  cases 
in  which  the  Issue  of  self-defense  was  In- 
volved. Story  V.  State,  99  Ind.  413;  Deilks 
V.  State,  141  Ind.  23,  40  N.  E.  120,  and  cases 
there  cited.  We,  however,  fully  concur  in 
the  contention  of  counsel  for  appellant  that 
upon  the  Issue  of  self-defense  in  a  criminal 
case  the  burden  of  proving  beyond  a  reason- 
able doubt  the  fact  that  the  defendant  was 
at  fault  In  the  first  instance  in  bringing  on  or 
provoking  the  difficulty,  or,  in  other  words, 
thnt  he  was  the  aggressor  In  the  case,  rests 
upon  the  prosecution  and  not  upon  the  accusr 
ed  person.  6  Ency.  of  EvI.  p.  598,  and  author- 
ities there  cited;  Naugher  v.  State,  105  Ala. 
26,  17  South.  24,  and  cases  there  cited.  But 
manifestly  the  objection  urged  against  the 
Instruction  by  appellant's  learned  counsel 
Is  not  well  taken.  Certainly  in  reason  the 
charge,  when  considered  in  connection  with 
the  other  instructions  In  the  case,  cannot  be 
said  to  be  open  to  the  criticism  that  It  im- 
pliedly or  otherwise  casts  the  burden  on  appel- 
lant of  proving  her  freedom  from  fault  at  the 
84N.B.-62 


time  of  the  homldde.  Again,  If  the  charge  in 
controversy  could  be  said  to  be  erroneous  upon 
tbe  ground  urged  by  appellant,  she  is,  under 
the  circumstances,  not  in  a  position  to  com- 
plain, for  she  may  be  said  to  have  invited  the 
error  by  procuring  the  court,  upon  her  request, 
to  give  the  jury  two  other  Instructions,  num- 
bered 15  and  16,  containing  the  same  phrase, 
"being  without  fault,"  etc.  By  tendering  these 
instructions  to  the  court  with  the  request  that 
they  be  given  to  the  jury,  appellant  thereby  af- 
firmed that  they  correctly  stated  the  law,  and 
should  be  given  without  any  modification. 
Consequently  she  Is  now  precluded  from 
complaining  of  the  one  in  controversy  upon 
the  ground  that  It  contained  the  same  phrase 
as  that  which  was  embodied  in  those  which 
she  procured  the  court  to  give  to  the  Jury  at 
her  request.    Elliott's  App.  Proe.  !  630. 

We  have  read  and  considered  the  evidence 
in  the  case,  and,  while  there  is  some  conflict 
therein,  nevertheless  It  amply  sustains  the 
verdict  of  the  Jury  on  every  material  point. 
Finding  no  error,  the  Judgment  Is  affirmed. 

010  Ind.   461) 
RIGHTBR  V.  KEATON  et  al.    (No.  21,086.) 
(Snpr«me  Court  of  Indiana.    May  26,  1008.) 

1.  Drains— Pboceedinqb  fob   Dbains— Sup- 
plementat.  pltition  fob  abm— notice. 

Under  the  drainage  act  (Acts  1905,  p.  456, 
c.  157)  a  petition  for  a  main  drain  and  a  sub- 
seqnent  supplemental  jjetition  for  an  arm,  no- 
tice of  which  section  3  (page  458)  provides 
shall  be  eiven  as  provided  in  case  of  the  filing  of 
the  original  petition,  are  not  one  and  the  same 
proceeding  in  the  sense  that  a  party  served  with 
notice  of  the  principal  petition  shall  be  deemed 
to  have  notice  of  tlie  filing  of  the  supplemental 
petition,  though  In  fact  given  none. 

2.  Sahis— Notice  to  New  Pasties  Bbouqht 
IH  BY  Pbeliminaby  Repobt— Time. 

tinder  Drainage  Act  (Acts  1905,  p.  468,  c. 
157)  §  3,  providing  that  notice  of  a  supplemental 
petition  for  an  arm  shall  be  given  as  provided 
in  case  of  the  filing  of  tbe  original  petition,  and 
that  in  case  any  lands  not  named  in  the  petition 
are  named  in  the  preliminary  report,  notice  for 
20  days  of  the  filing  of  such  report  shall  be  giv- 
en to  the  owners  of  such  lands,  while  to  make 
a  valid  assessment  on  lands  under  a  supplemen- 
tal petition  landowners  brought  into  the  proceed- 
ing by  the  preliminary  report  must  waive  or 
receive  20  days'  notice  of  the  filing  of  the  re- 
port, yet  the  time  when  or  within  which  notice 
of  the  filing  of  the  preliminary  report  shall  be 
given  the  new  parties  brought  in  by  it.  not  being 
fixed  by  the  statute,  the  service  must  be  within 
a  reasonable  time,  and  it  cannot  be  said  that  tbe 
reasonable  time  therefor  has  elapsed,  when,  14 
days  after  the  filing  ofthe  preliminary  notice,  a 
remonstrance  and  motion  to  dismiss  is  filed,  so 
that  the  court  can  then  order  such  notice  to  be 
given  such  new  parties. 

3.  Same  —  Dismissal  op  Petition  —  Remon- 

STBANCE. 

The  right  to  have  a  petition  for  a  drain 
under  the  drainage  act  (Acts  1905,  p.  456.  c. 
157)  dismissed  bemg  declared  by  the  act  to  de- 
pend on  two-thirds  of  the  landowners  affected, 
as  shown  by  the  preliminary  report  remon- 
strating in  writing,  failure  of  the  petitioner  to 
give  the  required  notice  of  the  filing  of  such 
report  to  the  landowners  brought  into  the  pro- 
ceeding by  such  report  does  not  remove  them 
from  the  number  of  affected  landowners,  two- 
thirds  of  whom  must  remonstrate. 
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Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; Wm.  A  Hough,  Judge. 

Drainage  proceedings  between  Caroline  M. 
Righter  and  A.  R.  Keaton  and  others.  From 
an  adverse  judgment,  said  Rlgbter  appeals. 
Reversed  and  remanded. 

James  E.  McCoUough  and  Wm.  C.  Welbom, 
for  appellant   H.  B.  Patten,  for  appelleea 

HADLEY,  J.  Pending  the  construction  of 
a  drain  under  the  drainage  act  of  1905  (Acta 
1005,  p.  456,  c.  157)  known  as  the  "Hill 
Ditch,"  which  work  was  referred  to  the  coun- 
ty surveyor  as  constructing  superintendent, 
on  March  19,  1906,  the  appellant,  on  April 
24,  1906,  filed  under  section  8  of  said  act 
her  petition  supplemental  to  the  proceeding 
In  the  Hill  ditch,  praying  for  the  construc- 
tion of  an  additional  arm  or  branch  to  said 
Hill  ditch,  and  describing  therein  the  lands 
and  owners  thereof  who  would  be  probably 
affected  by  said  additional  arm.  The  drain- 
age commissioners  who  qualified  and  acted 
In  the  original  proceeding,  under  orders  of 
the  court,  on  September  16,  1906,  after  view, 
filed  tbelr  preliminary  report  In  which  they 
gave  the  names  of  many  persons  who  were 
not  mentioned  In  the  supplemental  petition, 
and  who  were  owners  of  described  lands  that 
would  be  affected  by  the  additional  arm, 
more  than  20  of  whom  were  also  owners  of 
lands  that  had  been  described  and  regularly 
assessed  on  the  original  or  principal  petition. 
iio  notice  of  the  filing  of  the  report  as  re- 
quired by  section  8  of  said  act  was  given  to 
the  persons  brought  Into  the  proceedings  by 
the  drainage  commissioners  in  their  prelim- 
inary report  on  the  supplemental  petition. 
A  number  of  such  persons  appeared  and 
waived  notice,  and  others  appeared  and  sign- 
ed a  remonstrance,  which  was  timely  filed, 
and  Joined  with  others  in  a  motion  to  dismiss 
the  supplemental  petition  on  the  ground  that 
more  than  tw6-thirds  of  the  persons  interest- 
ed in  said  arm  as  shown  by  the  preliminary 
report  had  signed  and  filed  a  remonstrance 
against  it  Appellant  contends  that  such 
last-named  persons,  being  parties  legally  In 
court  and  assessed  In  the  principal  action, 
must  take  notice  of  all  the  proceedings  in 
the  cause.  Including  the  supplemental  peti- 
tion and  the  proceedings  thereunder,  and  that 
a  successful  remonstrance  must  be  signed  by 
two-thirds  of  the  landowners  as  shown  by 
the  preliminary  reports  in  the  proceeding  as 
a  whole;  while  appellees  maintain  tliat  the 
supplemental  petition  was,  under  the  provi- 
sions of  section  8  of  said  act,  the  commence- 
ment of  an  ancillary  action,  which  required 
the  same  procedure  throughout  as  on  the 
original  petition,  and  that  the  landowners 
not  mentioned  in  the  supplemental  petition, 
and  shown  by  the  commissioners'  preliminary 
report  to  be  affected  and  thus  brought  into 
the  case  and  they  not  appearing  and  not 
served  with  notice  as  required  in  section  3, 
are  not  assessable  for  the  construction  of  the 


proposed  arm,  and  should  not  be  counted  in 
the  number  qualified  to  sign  a  remonstrance 
against  the  establlBbing  of  said  proposed  arm. 
If  appellant's  contention  is  right,  then  two- 
thirds  of  the  number  of  persons  liable'  to  be 
assessed  for  the  Improvement  did  not  sign 
the  remonstrance.  If  appellees  are  rUrht  In 
their  position,  then  two-thirds  of  the  asses- 
sable persons  did  sign  the  remonstrance  and 
the  cause  should  be  affirmed.  We  are  unable 
to  agree  fully  with  either  the  appellant  or 
the  appellees.  So  far  as  relates  to  the  ques- 
tion in  hand  the  act  of  1905  provides  that  the 
petitioner  shall  in  his  petition  set  forth  the 
general  course  and  distance  of  the  proposed 
drain,  describe  the  lands  he  thinks  will  be 
affected,  and  name  the  owners  or  occupants. 
Upon  the  filing  of  his  petition  he  shall  in- 
dorse on  the  same  the  day  set  for  a  hear- 
ing of  the  petition  by  the  court,  and  shall 
serve  each  landowner  mentioned  therein  with 
a  notice  of  the  filing  of  said  petition  and 
the  day  fixed  for  a  hearing  thereof,  which  no- 
tice shall  be  served  not  less  than  30  days  be- 
fore the  day  set  for  such  hearing.  All  per- 
sons 80  notified  or  appearing  to  the  petition 
shall  be  deemed  to  have  notice  of  all  subse- 
quent proceedings  therein.  Any  defendant 
mentioned  in  the  petition  may,  on  the  day  of 
the  hearing,  or  at  any  time  within  20  days 
thereafter,  file  any  demurrer  or  objection  he 
may  have  to  the  petition.  If  no  objection 
Is  filed  within  20  days,  the  court  shall  then 
refer  the  petition  to  the  drainage  commission- 
ers. All  objections  to  the  petition  or  to  the 
drainage  commissioners  not  made  before  th« 
reference  to  the  commissioners  will  be  deem- 
ed waived.  The  commissioners  are  required 
to  make  personal  inspection  of  the  lands  de- 
scribed in  the  petition  and  of  all  other  lands 
likely  to  be  affected  by  the  improvement,  and. 
make  to  the  court  a  preliminary  report  in 
which  they  shall  show:  First  the  bead, 
general  direction,  and  outlet  of  the  drain, 
and  of  each  arm  thereof;  second,  a  general 
description  of  all  lands  which  will  be  affect- 
ed by  the  proposed  drainage,  with  the  names 
and  residences  of  the  owners;  third,  wheth- 
er such  drainage  Is  practicable  and  will  be 
sufficient  to  drain  properly  the  lands  to  be 
affected;  fourth,  whether  when  accomplished 
the  proposed  drainage  will  improve  the  pub- 
lic health,  benefit  a  highway,  or  be  of  public 
utinty.  In  case  any  lands  not  described  in 
the  petition  are  reported  in  the  preliminary 
report  to  be  affected,  notice  for  20  days  of 
the  filing  of  such  report  shall  be  given  the 
owners,  by  the  petitioner,  and  proof  of  such 
notice  made  as  required  to  be  given  to  the 
owners  of  the  lands  described  in  the  peti- 
tion; and  any  landowner  not  named  in  the 
petition,  and  whose  lands  are  not  described 
therein,  but  who  Is  named  in  the  prelimi- 
nary report  and  his  lands  described  therein. 
Is  subject  to  and  entitled  to  the  same  pro- 
ceedings as  on  an  original  petition,  and  enti- 
tled to  20  days  from  the  date  of  the  service  of 
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notice  of  such  report  within  which  to  file 
objections.  If  the  court  finds  the  drain  im- 
practicable, or  will  not  be  of  public  utility, 
or  if  two-thirds  of  the  landowners  affected 
as  shown  by  the  preliminary  report  shall 
within  20  days  after  the  filing  of  the  prelim- 
inary report  remonstrate  in  writing  against 
the  construction  of  the  proposed  Improve- 
ment, the  petition  shall  be  dismissed.  It  is 
further  proTided  that  If  It  Is  shown  by  the 
preliminary  report  that  the  proposed  drain- 
age will  be  practicable  and  of  public  utility, 
and  there  is  no  successful  remonstrance,  the 
court  shall  refer  the  proceeding  bacli  to  the 
commissioners  for  a  final  report,  that  Is  to 
marlE  out  the  line  and  designate  the  char- 
acter of  the  drain,  and  assess  the  benefits  and 
damages  accruing  from  Its  construction.  If 
no  objection  Is  filed  to  a  favorable  final  re- 
port. It  is  then  referred  to  one  of  the  com- 
missioners to  superintend  the  construction. 
It  Is  then  provided  In  section  8  as  follows: 
"The  superintendent  of  construction  or  any 
I)er8on  Interested  In  the  work  may  also  file 
with  the  court  a  supplemental  petition  show- 
ing that  lands  not  assessed  for  benefits  or 
damages  are  affected,  as  the  petitioner  be- 
lieves, by  such  drainage,  whether  such  lands 
are  or  are  not  described  in  the  petition,  or 
In  either  report  of  the  drainage  commission- 
ers. Notice  of  such  supplemental  petition 
shall  be  given  as  provided  In  case  of  the  fil- 
ing of  the  original  petition.  The  court  shall 
refer  such  supplemental  petition  to  the  drain- 
age commissioners  to  report  thereon ;  and  all 
proceedings  may  be  had  thereon  and  orders 
and  decrees  made  In  relation  thereto.  Includ- 
ing the  construction  of  additional  arms  or 
branches  as  If  it  were  an  original  petition; 
but  the  proceedings  thereon  shall  not  affect 
the  original  petition  unless  the  court  for  good 
cause  shall  order  the  petitions  consolidated. 
Any  such  order,  however,  may  not  hinder  or 
delay  the  original  work  or  drainage." 

The  scheme  here  outlined  Is  simple,  prac- 
ticable, and  just,  and,  when  given  that  liber- 
al construction  required  by  the  act  Itself,  was 
manifestly  intended  by  the  lawmakers  to  be 
efficient  in  the  construction  Of  drains.  Points 
made  by  appellant  are  not  tenable.  It  will 
not  do  to  consider  the  petition  for  the  main 
drain  and  appellant's  petition  for  the  arm 
as  one  and  the  same  proceeding  In  a  sense 
that  a  party  served  with  notice  of  the  prin- 
cipal petition  shall  be  deemed  to  have  notice 
of  the  filing  of  the  subsequent  petition  for 
the  arm.  The  statute  does  not  contemplate 
any  such  thing.  This  record  shows  that  the 
main  drain  had  been  established,  the  bene- 
fits fixed  and  fastened  upon  the  lands,  and 
the  ditch  Tmder  actual  construction  for  more 
than  ti  month  before  appellant  filed  her  peti- 
tion. Those  affected  by  the  drain  had  been 
before  the  court  and  had  had  the  benefits 
accruing  to  their  several  tracts  of  land  from 
the  construction  of  that  particular  drain  ful- 
ly adjudicated  as  provided  by  the  statute. 
There  was  nothing  in  the  proceeding  or  In 


the  law  to  apprise  owners  that  parts  of  their 
lands  described  la  the  original  proceeding 
were  liable  to  be  assessed  on  another  line  or 
arm  that  might  thereafter  be  undertaken  on 
another  petition.  Such  a  proceeding  would 
not  only  be  in  violation  of  the  Constitution, 
but  Is  clearly  forbidden  by  the  statute.  Sec- 
tion eight  of  said  act  confers  upon  the  con- 
structing superintendent  or  upon  any  one  In- 
terested the  right  to  file  a  subsequent  petition, 
termed  "supplemental,"  asking  for  the  con- 
struction of  additional  arms  or  branches.  In 
either  case  the  statute  provides  that:  "No- 
tice of  such  supplemental  petition  shall  be 
given  as  provided  In  case  of  the  filing  of  the 
original  petition,  •  •  •  and  in  case  any 
lands,  not  named  In  the  petition  *  *  • 
are  named  in  such  preliminary  report,  notice 
for  20  days  of  the  filing  of  such  report  shall 
be  given  by  the  petitioner  to  the  owners  of 
such  lands,  and  proof  of  such  notice  made,  as 
hereinbefore  provided  In  case  of  notice  to 
.  owners  of  land  described  In  the  petition."  It 
is  therefore  evident  that  under  the  act  of 
1906  to  make  a  valid  assessment  upon  land 
under  a  supplemental  petition  landowners 
brought  Into  the  proceeding  by  the  prelimina- 
ry report  of  the  commissioner  must  waive  or 
receive  20  days'  notice  of  the  filing  of  the 
report  But  the  statute  does  not  fix  the  time 
when  or  within  which  the  supplemental  peti- 
tioner shall  give  to  the  new  parties  brought 
in  by  the  preliminary  report  notice  of  the 
filing  thereof.  The  new  parties  are  given  20 
days  after  service  of  the  notice  within  which 
to  file  exceptions,  but  the  time  for  the  service 
Is  unlimited.  The  service  must  therefore  be 
made  within  a  reasonable  time.  In  this  case 
the  preliminary  report  was  filed  September 
15,  1906,  and  the  remonstrance  and  motion  to 
dismiss  the  proceeding  on  September  29,  1906. 
We  9re  unable  to  say  that  a  reasonable  time 
had  elapsed  for  such  service  when  the  remon- 
strance was  filed,  and  can  see  no  reason  why, 
under  the  liberal  construction  we  are  requir- 
ed to  give  the  statute,  the  court  could  not 
then  have  ordered  the  petitioner  to  proceed 
and  give  such  new  parties  the  required  no- 
tice. 

Furthermore,  we  are  unable  to  see  how  the 
failure  of  the  petitioner  to  give  such  statu- 
tory notice  can  aid  appellees  in  their  remon- 
strance and  motion  to  dismiss  the  proceeding. 
The  right  to  successfully  remonstrate  against 
the  construction  of  a  drain  Is  given  by  stat- 
ute, and  can  be  enjoyed  only  by  a  compliance 
with  the  terms  upon  which  It  rests.  In  this 
case  the  provision  regulating  the  right  of  re- 
monstrance reads  thus:  "If  two-thirds  of  the 
landowners  affected  as  shown  by  such  prelim- 
inary report  shall  within  20  days  after  the 
filing  of  said  preliminary  report  remonstrate 
in  writing  against  the  construction  of  the  pro- 
posed improvement,  the  petition  shall  be  dis- 
missed." The  remonstrance  to  be  sustained 
must  be  supported  by  the  signatures  of  two- 
thirds  of  all  the  parties  interested  and  assess- 
able in  the  proceeding  as  determined  by  the 
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drainage  commissioners  and  set  forth  in  tlielr 
preliminary  report  Tlie  failure  of  the  peti- 
tioner to  do  her  duty  with  respect  to  the  glv- 
Ing  of  notice  did  not  modify  the  statute  nor 
affect  the  class  pointed  out  as  eligrible  to  vote 
for  or  against  a  remonstrance.  Two-thirds 
of  such  did  not  sign  the  remonstrance,  and 
the  same  should  have  been  overruled.  Wheth- 
er the  decision  in  Yancey  v.  Thompson,  130 
Ind.  685,  30  N.  E.  630,  based  on  the  statute 
of  1885,  which  rested  the  right  of  remon- 
strance upon  the  number  of  landowners  men- 
tioned in  the  petition,  and  not  upon  the  num- 
ber exhibited  by  the  preliminary  report  of 
the  drainage  commissioners,  as  In  the  act  of 
1905,  should  be  applied  to  the  facts  of  this 
case,  is  not  necessary  for  us  to  decide^  and 
we  do  not  decide. 

The  Judgment  is  reversed,  and  cause  re- 
manded, with  instructions  to  overrule  appel- 
lee's remonstrance,  and  motion  to  dismiss  the 
supplemental  petition,  and  for  further  pro< 
oeedings  In  harmony  with  this  opinion. 

Judgment  reversed. 


LAKE  SHORE  SAND  CO.  v.  LAKE  SHORE 

&  M.  S.  RT.  CO.  (No.  21,083.)  I 

(Supreme  Court  of  Indiana.    June  3,  1908.) 

BHINENT  DOUAIR— CORDEMNATIOn    Pboceed- 

INGS— Appeal— Pahtms—Statdtobt  Pbovi- 

8I0NS. 

Under  Burns'  Ann.  St  1901,  >S  4183,  4184, 
5160,  relating  to  condemnation  of  real  property, 
an  appeal  from  an  interlocutory  order  appoint- 
ing  or  refusing  to  appoint  appraisers  was  not 
authorized.  This  rule  was  changed  by  Acts 
1905,  p.  61,  c.  48,  I  5,  providing  that'  an  appeal 
might  be  taken  from  such  an  order.  Burns' 
Ann.  St.  1908,  SS  675,  676  (Acts  1895,  p.  179,  c. 
86),  changed  toe  existing  rule  that  all  parties  af- 
fected by  the  judgment  appealed  from  must  be 
included  in  the  appeal  by  authorizing  an  appeal 
by  any  part  of  co-parties  against  whom  a  Judg- 
ment has  been  taken  when  the  appeal  is  taken 
under  section  650,  Burns'  Ann.  St  1901,  relat- 
ing to  term  time  appeals.  Beld  that,  since  the 
existing  rule  as  to  parties  on  appeal  was  chang- 
ed by  sections  675,  676,  only  as  to  appeals  taken 
under  section  650,  sections  675  and  676  do  not 
apply  to  appeals  authorized  by  Acts  1905,  p.  61, 
c.  48,  t  5,  and  hence  an  appeal  under  sucli  latter 
section  in  which  all  co-parties  are  not  made  par- 
ties on  appeal  will  he  dismissed. 

Appeal  from  Circuit  Court,  Lake  County; 
W.  C.  McMahan,  Judge. 

Condemnation  proceedings  by  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany against  the  Lake  Shore  Sand  Company. 
From  an  interlocutory  order  appointing  ap- 
praisers, defendant  appeals.  Appeal  dismissed. 

Crumpacker  &  Crumpacker,  for  appellant. 
Q.  B.  Call,  J.  B.  Peterson,  Enapp,  Haynes  & 
Campbell,  and  Olennen,  Cary,  Walker  & 
Howe,  for  appellee. 

MONKS,  J.  This  proceeding  was  brought 
by  appellee  under  "An  act  concerning  proceed- 
ings in  the  exercise  of  eminent  domain,"  ap- 
proved February  27,  1905  (Acts  1905,  p.  60,  c 
4S;  section  883  et  seq..  Bums'  Ann.  St  Supp. 


1905).  The  complaint  of  appellee  named  aa 
defendants  the  Lake  Shore  Sand  Company, 
appellant  Hugh  Spencer,  and  a  number  of 
others.  It  Is  alleged  in  the  complaint  that 
"the  Lake  Shore  Sand  Company  is  the  owner 
of  record  *  *  •  and  Hugh  J.  Spencer  is 
the  owner  and  bolder  of  a  mortgage"  on  the 
real  estate  sought  to  be  appropriated,  and  that 
each  of  the  defendants  claims  some  interest  In 
said  real  estate,  "the  extent  aqd  ctmracter  of 
which  the  plaintiff  is  not  Informed."  Appel- 
lant and  said  Hugh  J.  Spencer  appeared,  and 
each  filed  separate  and  several  objections  to 
the  complaint  and  proceeding.  Some  of  said  ot>> 
Jections  challenged  the  sufficiency  of  the  com- 
plaint,  and  others  presented  questions  of  fact 
for  trial.  The  judge  heard  the  evidence,  and 
overruled  ail  of  said  objections,  and  appoint- 
ed appraisers  under  said  act.  From  said  In- 
terlocutory order  appointing  appraisers  appel- 
lant appealed,  and  has  not  made  any  of  Its 
co-parties  to  said  interlocutory  order  coappel- 
lants  with  It  in  this  court 

Appellee  insists  that  this  court  has  no  Juris- 
diction of  this  appeal  because  appellant  has 
not  made  its  coparties  to  the  interlocutory 
order  appealed  from  coappeilants  in  this  court, 
and  moves  to  dismiss  this  appeal  for  that  rea- 
son. It  was  beld  by  this  court  that  an  ap- 
peal was  not  authorized  from  an  Interlocutory 
order  appointing  or  refusing  to  appoint  ap- 
praisers under  sections  4183,  4184,  5160, 
Burns'  Ann.  St  1901,  which  provide  for  the 
condemnation  of  real  estate  under  the  power 
of  eminent  domain.  Lafayette,  etc.,  B.  Co. 
V.  Butner,  162  Ind.  460,  70  N.  E.  529;  Nobles- 
ville,  etc.,  Co.  v.  Evans,  163  Ind.  700,  72  N.  B. 
126.  Section  6  of  the  act  (Acts  1905,  pp.  61, 
62,  c.  48),  under  which  this  proceeding  was 
brought,  however,  expressly  provides  that  an 
appeal  may  be  taken  from  an  interlocutory  or- 
der overruling  the  objections  and  appointing 
appraisers  "upon  filing  with  the  clerk  of  such 
court  a  bond  with  such  penalty  as  the  court, 
or  Judge,  shall  fix,  with  sufficient  surety,  pay- 
able to  the  plaintiff,  conditioned  for  the  dili- 
gent prosecution  of  such  appeal  and  for  the 
payment  of  the  Judgment  and  costs  which 
may  be  affirmed  and  adjudged  against  the  ap- 
pellants. Such  appeal  bond  shall  be  filed 
within  ten  days  after  the  appointment  of 
such  appraisers.  All  the  parties  shall  take 
notice  of  and  be  bound  by  such  appeal.  The 
transcript  shall  be  filed  In  the  office  of  the 
clerk  of  the  Supreme  Court  within  thirty 
days  after  the  filing  of  the  appeal  Iwnd."  It 
was  held  by  this  court  betore  the  taking  ef- 
fect of  sections  675a,  676,  Bums'  Ann.  St 
190S  (sections  647a,  647b,  Bums'  Ann.  St 
1901 ;  Acts  1895,  p.  179,  c.  86),  that  In  all  ap- 
peals, term  time  as  well  as  vacation  appeals, 
unless  the  appellant  made  all  his  co-p«rtiea 
to  the  Judgment  coappeilants  with  him  in 
this  court  that  this  court  had  no  Jurisdiction 
to  determine  the  case  upon  its  merits,  and 
that  the  appeal  must  be  dismissed.  It  was  sc 
held  upon  the  ground  that  it  is  an  elementary 
rule  in  appellate  proceedings  that  all   tne 


>  rot  corrMted  opinion,  «••  86  N.  B.  7G4.    Rehearing  denlod. 


Digitized  by 


Google 


lod.) 


PBIN  T.  MIZNERB. 


981 


parties  to  and  affected  by  the  Judgment  ap- 
pealed from  mast  be  Included  In  the  appeal,  bo 
that  one  appeal  may  dispose  of  all  questions 
In  the  case  in  a  manner  that  shall  bind  all 
such  parties.  Gregory  v.  Smith,  139  Ind.  4S, 
38  N.  B.  395;  Benbow  r.  Garrard,  139  Ind. 
571,  38  N.  B.  162;  Wood  v.  CUtes,  140  Ind. 
472,  39  N.  E.  160;  Inman  t.  Vogel,  141  Ind. 
188,  40  N.  B.  666;  Gourley  t.  Elmbree,  137 
Ind.  82,  36  N.  B.  846;  Vordermark  v.  Wilkin- 
son. 142  Ind.  142,  39  N.  E.  441;  Abshire  ▼. 
WillUmson,  149  Ind.  248,  48  N.  E.  1027.  Sec- 
tions 675,  676  (Acts  1895,  p.  179,  c.  86,  H  647a, 
647b),  change  this  rule  as  to  appeals  taken 
under  section  679,  Bums'  Ann.  St  1908  (secti(»i 
650,  Bums'  Ann.  St.  1901;  section  638,  Rev. 
St.  1881),  providing  "that,  whenever  a  part 
of  any  number  of  co-parties  against  whom  a 
Judgment  has  been  taken,  shall  appeal  from 
such  Judgment  to  the  snprome  or  appellate 
court  under  the  provisions  of  section  638  of 
the  Revised  Statutes  of  1881,  providing  for 
term  time  appeals,  it  shall  not  be  necessary 
to  make  such  co-parties  not  appealing,  par- 
ties to  the  appeal,  and  it  shall  not  be  neces- 
sary to  name  them  as  appellants  or  appellees 
in  the  assignment  of  errors,  but  they  shall 
be  bound  by  the  Judgment  on  appeal  to  the 
same  extent  as  if  they  had  been  made  par- 
ties. After  any  such  appeal  has  been  per- 
fected, any  co-party  not  Joining  therein  may, 
at  any  time,  while  such  appeal  is  pending, 
and  within  one  year  from  the  date  of  the 
final  judgment,  assign  errors  for  himself  up- 
on the  record  dnd  have  all  questions  properly 
presented,  decided  by  the  court,  and  he  shall 
have  all  the  rights  In  relation  to  such  appeal, 
that  he  would  have  bad  If  he  had  joined  In 
the  appeal  originally."  It  is  evident  that  said 
sections  675,  676  (Acts  1895,  p.  179,  c.  86,  {| 
647a,  647b),  supra,  has  no  application  to  ap- 
peals like  the  one  before  us  taken  under  sec- 
tion 6,  Acts  1905,  pp.  61,  62,  c.  48,  because 
said  sections  are  limited  to  appeals  taken  un- 
der section  638,  Rev.  St.  1881  (section  679, 
Bums'  Anu.  St  1908;  section  650,  Burus' 
Ann.  St  1901).  It  Is  clear  that  this  appeal  is 
governed  as  to  parties  in  this  court  by  the 
general  rule  applicable  to  appellate  proceed- 
ings above  stated  that  all  the  parties  to  and 
affected  by  the  Judgment  appealed  from  must 
be  made  parties  on  appeal  to  give  the  court 
jurisdiction  to  determine  the  case  upon  its 
merits.  The  effect  of  the  provision  of  section 
5  of  said  act  of  1905  (Acts  1905,  pp.  61,  62, 
c.  48).  under  which  this  appeal  was  taken, 
that  "all  parties  shall  take  notice  of  and  be 
bound  by  such  appeal,"  is  that  no  notice  need 
be  given  to  the  parties  of  such  appeal,  but  it 
does  not  change  the  general  rule  as  to  who 
must  be  made  parties  to  the  appeal  In  this 
court 

We  bold,  therefore,  that  in  appeals  under 
said  section  5  (Acts  1905,  pp.  61,  62,  c.  48) 
an  appellant  must  make  all  his  qo-partles 
to  the  Interlocutory  Judgment  or  order  appeal- 
ed from  coappellants  In  this  court  to  give  this 
court  Jurisdiction  to  determine  the  appeal 


upon  Ita  merits,  and  that,  unless  this  Is  done, 
the  appeal  must  be  dismissed.    ' 
This  appeal  Is  therefore  dismissed. 

OIUiBTT,  a  J.,  to(dc  no  part  In  this  ded- 
sl<«. 


aTO  Ind.  65S) 

PEIN  et  al.  V.  MIZNERR.   (No.  21,210.)i 
(Supreme  Court  of  Indiana.    May  26,  1908.) 

1.  Appeal  and  Erbob— Tiait  Time  Appeal— 
Pabties. 

Under  the  express  provisions  of  Bums* 
Ann.  St  1901,  fi  647a,  647b,  a  term  time  ap- 
peal may  be  taken  by  a  .part  only  of  co-parties 
against  whom  judgment  is  rendered. 

2.  Pleading  —  RccrrALS  —  Conclusions    of 
Law — DsKtTBREB — Admissions. 

Mere  recitals  or  Conclusions  of  law  in  a 

e leading  are  of  no  effect  and  cannot  be  said  to 
e  admitted  as  true  by  a  demurrer. 
[Ed.  Note.— For  cases  in  point  see  Cent.  Die. 
vol.  39,  Pleading.  {{  525-534.] 

8.  Same  —  Masteb  aw d  Sebvant  —  Pebsonal 
Injubibs— Pleading — Complaint  —  Suffi- 

OIENOT. 

In  an  action  for  injuries  to  an  employe,  a 
complaint  alleging  that  by  reason  of  the  absence 
of  necessarr  guards  over  the  rollers  of  a  mangle 
at  which  plaintiff  was  employed,  etc.,  plaintiff's 
hand  was  "inadvertently''  caught  between  the 
rollers,  etc.,  was  bad  on  demurrer,  as  being  but 
a  mere  recital  and  conclusion,  and  containing 
no  allegation  of  fact  respecting  defendant's  neg- 
ligence, and  also  as  disclosing  contributory  negli- 
gience  on  plaintiffs  part 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  S§  12-28% ;  vol.  34,  Master 
and  Servant,  {{  849-854.] 

4.  WoBDS  and  Phrases— "INAPVEBTENTLT." 

The  word  "inadvertently"  is  a  derivative 
term,  derived  from  the  word  "inadvertence"  or 
"inadvertency,"  and  means  lack  of  beedfulness 
or  inattentiveness ;  negligence ;  want  of  care  or 
circumspection. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  p.  3488.] 

5.  Pleadikg— Pbebumptions. 

It  may  always  be  presumed  that  a  party's 
pleading  is  as  strong  In  his  favor  as  the  facts  to 
sustain  it  will  warrant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Pleading,  f  g  66-76.] 

6.  Same. 

Where  nothing  to  the  contrary  appears,  U 
will  be  presumed  that  a  term  In  a  pleading  was 
advisedly  employed,  with  knowledge  of  its  ordi- 
nary and  usual  meaning,  and  that  the  pleader  in- 
tended it  to  be  interpreted  accordingly. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  39.  Pleading,  H  60-76.] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  H.  C.  Allen,  Judge. 

Action  by  Mary  E.  Mlznerr  against  George 
W.  Pein  and  others.  Judgment  for  pi  liutlff, 
and  defendants  appeal.  Transferred  from  Ap- 
pellate Court,  under  Bums'  Ann.  St  1001,  $ 
13.S7J,  subd.   1.     Reversed  and   remanded. 

For  opinion  in  Appellate  Court,  see  83  N. 
E.  784. 

W.  A.  Eetcbam   and  J.   W.   Hutchlnsoo, 
for  appellants.    Geo.  W.  Galvio  and  Wm.  A. 
Reading,  for  appellee. 
^Rahearlng  denied. 
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JORDAN,  J.  Appellee,  a  minor,  commenc- 
ed tbls  action  In  the  lower  court  by  her 
next  friend,  to  recover  damagefs  for  person- 
al Injuries  sustained  by  her  while  In  the  em- 
ployment of  appellants  In  their  laundry  In 
the  city  of  Indianapolis.  The  complaint  orig- 
inally was  In  two  paragraphs,  but  after  the 
commencement  of  the  trial  counsel  for  ap- 
pellee dismissed  the  first  paragraph,  and  the 
cause  was  submitted  to  the  jury  upon  the 
second,  and  the  verdict  returned  Is  based  up- 
on that  paragraph.  It  charges:  That  "the 
defendant  Model  Steam  Laundry  Is  a  cor- 
poration duly  Incorporated  and  operating 
under  the  laws  of  the  state  of  Indiana.  That 
the  defendants  Fein  and  Washburn  are  the 
proprietors  in  charge  of  said  laundry  com- 
pany. That  such  Model  Steam  Laundry 
Company  Is  operated  and  conducted  In  the 
city  of  Indianapolis  for  the  purpose  of  gen- 
eral laundry  work,  and  In  Its  operation  has 
machines  of  divers  and  sundry  maite  and 
construction,  and  such  appliances  are  nec- 
essary in  the  conduct  of  such  business. 
That  on  the  14th  day  of  June,  1905,  the  said 
defendants  were  operating  such  laundry,  and 
In  the  operation  of  the  same  had  many  men, 
women,  and  children  employed.  That  among 
other  of  the  children  employed  by  said  de- 
fendant was  this  plaintiff,  a  child,  at  the 
time,  of  less  than  IS  years,  who  was  neg- 
ligently and  carelessly  directed  to  assist  in 
the  operation  of  a  machine,  commonly  known 
and  designated  as  a  'mangle,'  or  large  iron 
machine  which  worked  by  cogs,  gearing,  rol- 
lers, set  screws  and  belting,  three  of  such 
rollers  being  covered  and  the  other  roller 
being  heated  to  a  great  heat,  unknown  to 
plaintiff,  but  well  known  to  defendants. 
That  such  heated  and  other  rollers,  though 
they  could  have  been  readily  guarded  and 
made  safe,  bad  no  hood  or  other  guard,  con- 
trary to  the  laws  of  the  state  of  Indiana, 
and  were  operated  In  their  exposed  and  un- 
guarded condition,  though  they  might  and 
could  have  been  readily  and  easily  guarded 
w'ithout  in  any  manner  Interfering  with  their 
use  or  usefulness.  That  this  plaintlCT  was 
unacquainted  with  the  construction  or  perils 
of  such  mangle,  Its  different  parts,  move- 
ments, and  operations,  and  knew  nothing 
of  the  dangers  incident  to  employment  In 
and  about  such  machine,  which  defendants 
well  knew,  or  by  the  exercise  of  reasonable 
care  could  have  known.  That  on  said  14th 
day  of  June  she  was  directed  by  those  in 
charge,  to  whose  orders  she  was  bound  to 
conform  by  virtue  of  her  employment,  and 
did  at  the  time  conform,  without  advice, 
couivsel,  instruction,  or  warning  of  peril,  the 
need  of  which  was  well  known  to  defend- 
ants and  each  of  them,  or  by  the  exercise 
of  reasonable  care  could  have  been  known, 
to  assist  In  tying  the  strings  on  the  covered 
rollers,  being  wholly  unlnstructed  or  inform- 
ed theretofore  as  to  any  danger  to  be  appre- 
hended from  the  rollers  or  either  of  them  or 
any  part  of  said  mangl&    That,  at  the  time, 


such  cogs,  gearing,  and  rollers  were  in  mo- 
tion, but  under  her  instruction  she  supposed 
,that  she  was  required  to  assist  in  tying  such 
strings  while  the  same  were  in  motion,  and 
did  not  know  that  such  motion  rendered  the 
work  hai^ardous.  That  such  strings  could 
have  been  tied  and  secured  before  the  rol- 
lers were  placed  in  motion,  but  of  this  fact 
plaintiff  bad  no  knowledge,  not  having  ex- 
perience or  instmction,  defendants  not  hav- 
ing instructed  her  In  the 'manner  or  way  of 
doing  such  work,  though  well  knowing  the 
necessity  so  to  do.  That,  pursuant  to  the 
direction  of  the  person  In  charge,  to  whose 
orders  she  was  bound  to  conform,  she  pro- 
ceeded to  assist  in  tjring  such  strings  as  the 
first  work  of  the  morning,  and  while  in  the 
act  of  assisting  in  tying  such  strings,  and 
by  reason  of  the  absence  of  a  hood  over  the 
rollers,  and  the  absence  of  necessary  guards, 
and  by  reason  of  the  hazardous  and  danger- 
ous work,  and  for  lack  of  instmction 
and  knowledge,  her  hand  teas  {nadvertentltf 
caught  in  tuch  rollerg,  and  drawn  upon  and 
agatnit  the  said  heated  rotter,  and  draion 
hetween  such  roller  and  the  one  newt  the 
same,  crushed,  mangled,  and  burned,"  etc. 
(Our  Italics.)  Here  follow  averments  in  re- 
spect to  the  extent  and  character  of  the  In- 
jury sustained,  and  the  suffering  of  appel- 
lee occasioned  thereby,  and  judgment  is  de- 
manded for  $15,000.  Appellants  -  Peln  and 
Washburn  separately  and  severally  demur- 
red to  each  paragraph  of  the  complaint,  on 
the  ground  of  Insufficiency  of  facts.  TOese 
demurrers  were  each  overruled  by  the  court, 
and  proper  exceptions  reserved.  The  an- 
swers of  appellants  were  a  general  denial. 
Upon  the  Issues  as  joined  between  the  par- 
ties the  case  was  tried  by  a  jury,  and  a  gen- 
eral verdict  returned  in  favor  of  appellee  for 
$3,000,  together  with  answers  to  special  in- 
terrogatories. Joint  and  separate  motions 
were  filed  by  Pein  and  Washburn,  first,  for 
a  venire  de  novo;  second,  for  Judgment  on 
the  answers  of  the  Jury  to  the  interroga- 
tories. These  motions  were  all  overruled, 
exceptions  reserved,  and  thereupon  said  ap- 
pellants moved  for  a  new  trial,  which  motion 
was  overruled,  to  which  ruling  they  each 
excepted.  The  court  then  rendered  and  caus- 
ed to  be  entered  judgment  against  Peln  and 
Wnshbum  and  the  Model  Steam  Laundry  for 
$3,000,  together  with  costs.  l%ereup(ni  ap- 
pellants filed  their  motion  to  modify  the 
judgment  by  striking  out  the  words  "Model 
Steam  Laundry."  This  motion  was  overrul- 
ed by  the  court,  and  the  judgment  was  per- 
mitted to  stand  as  rendered.  From  this 
Judgment  appellants  appealed  in  teiin  time, 
and  have  assigned  as  errors  herein,  among 
others,  that  the  court  erred  In  overruling 
their  separate  and  several  demurrers  to  the 
second  paragraph  of  the  complaint. 

Appellee  has  moved  to  dismiss  this  appeal, 
upon  the  ground  .that  the  Model  St^am  Laun- 
dry Is  a  co-party  of  appellants  in  the  Judg- 
vaent,  and  has  not  been  united  with  them  ak 
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a  co-appellant  and  notified,  as  required  by 
the  statute.  This  Is  a  term  time  and  not 
vacation  appeal,  hence  appellants  were  not 
required  to  unite  with  them  as  a  co-appel- 
lant  the  Model  Steam  lAundry.  Sections 
647a,  647b.  Bums'  Ann.  St  1901;  Kelser  t. 
Mills,  162  Ind.  36C,  69  N.  E.  142;  Gnnn  v. 
Hayworth,  169  Ind.  419,  64  N.  B.  911.  The 
motion  to  dismiss  Is  therefore  denied. 

The  Model  Steam  Laundry,  as  the  evidence 
discloses,  and  as  the  Jury  finds  in  answer 
to  Interrogatories,  is  nothing  more  than  the 
trade-name  under  which  appellants  operated 
a  copartnership  of  which  they  are  members. 
In  fact,  as  shown,  the  Model  Steam  Laun- 
dry is  a  mere  nonentity,  and  has  no  proper 
standing  in  this  case  as  a  party.  It  will  be 
observed  that  appellee,  in  the  second  para- 
graph of  the  complaint,  relies  upon  two 
grounds  of  negligence:  First,  in  appellants 
neglecting  to  warn  and  Instruct  her  of  the 
dangers  of  the  machine  upon  which  she  was 
required  to  work ;  second,  In  falling  proper- 
ly to  guard  the  same,  as  required  by  law. 
Counsel  for  appellant  Insist  that  this  para- 
graph of  the  complaint  is  InsuflBclent  on  de- 
murrer at  least,  for  the  reason  that  it  Is 
therein  disclosed  that  appellee,  at  the  time 
she  was  Injured,  was  guilty  of  contributory 
negligence.  Counsel  argue  that  If  It  were 
conceded  that  under  the  allegations  of  the 
paragraph  appellants  were  negligent,  never- 
theless the  averment  that  her  hand  was  in- 
advertently caught  In  such  rollers  makes  it 
affirmatively  appear  that  her  hand  was  care- 
lessly caught  in  the  rollers,  or,  as  the  word 
means,  "caught  by  reason  of  her  Inattention 
and  lade  of  care."  In  answer  to  this  conten- 
tion counsel  for  appellee,  In  his  brief,  siays: 
"Possibly  the  word  inadvertence'  was  not  used 
advisedly  In  writing  the  complaint,  but  it  is 
not  charged  that  the  plaintiff  Inadvertently 
placed  her  hand  in  or  uiwn  the  machine, 
or  that  she  Inadvertently  did  anything.  It 
was  charged  that  plaintiff's  hand  was  in- 
advertently caught,  or,  as  the  gentlemen  pre- 
fer, the  hand  was  negligently  and  careless- 
ly caught,  and  If  they  can  twist  the  mean- 
ing so  as  to  apply  to  the  negligence  and  care- 
lessness of  any  other  than  the  defendants, 
then  we  fall  to  appreciate  the  correct  use  of 
language.  •  *  •  The  inadvertence  was 
that  of  the  parties  In  charge  of  the  mangle." 
The  part  of  the  second  paragraph  Immediate- 
ly preceding  the  averment  that  appellee's 
hand  was  "Inadvertently  caught"  Is  as  fol- 
lows: "By  reason  of  the  absence  of  a  hood 
over  the  rollers,  and  the  absence  of  necessary 
guards,  and  by  reason  of  the  haaardous  and 
dangerous  work,  ^d  for  lack  of  instruction 
and  knowledge,  her  hand  was  inadvertently 
caught  In  such  roller."  This  latter  state- 
ment or  showing  la  but  a  mere  recital  and 
conclusion,  and  contains  no  allegations  of 
fact  In  respect  to  the  negligence  of  appel- 
lants. It  cannot  be  accepted  as  t&  any  man- 
ner attributing  the  happening  of  the  acci- 


dent to  the  negligence  of  appeUants.  The 
recitals  do  not  sustain  the  claim  of  counsel 
for  appellee  that  her  Inadvertence,  as  aver- 
red, must  be  applied  to  or  charged  against 
appellants  or  to  the  persons  In  charge  of  the 
mangle.  It  Is  a  well-settled  rule  that  mere 
recitals  or  conclusions  of  law  In  a  plead- 
ing are  of  no  effect-  They  cannot  be  said 
to  be  admitted  as  true  by  a  demurrer.  City 
of  Logansport'T.  Klhm,  159  Ind.  68,  71,  64 
N.  E.  595,  and  authorities  there  cited;  12 
Ency.  of  PI.  &  Pr.  pp.  1024,  1025,  1028. 

The  word  "inadvertently,"  as  used  in  the 
pleading,  Is  an  adverb,  and  was  evidently 
employed  by  the  pleader  to  modify  the  verb 
"caught"  It  Is  a  derivative  term,  derived 
from  the  word  "Inadvertence"  or  "Inadver- 
tency," and  we  may  resort  to  the  definition 
of  these  latter  words  to  discover  its  meaning. 
Well-recognized  lexicographers,  accepted  as 
authorities  on  the  definition  or  meaning  of 
words  and  terms,  give  the  meaning  of  "inad- 
vertence" as  follows :  Webster's  Intematlen- 
al  Dictionary:  'The  quality  of  being  Inad- 
vertent; lack  of  heedfulnesB  or  Inattentive- 
ness;  Inattention;  negligence."  Standard 
Dictionary:  'The  quality  of  being  inadvert- 
ent; want  of  care  or  circumspection.  (2) 
An  effect  of  inattention."  Century  Diction- 
ary: "Inattention;  negligence;  heedlessness." 
The  latter  work  defines  the  word  "inadvert- 
ently" as  follows:  "In  an  inadvertent  man- 
ner; hfeedlessly;  carelessly ;' inconsiderately." 

In  considering  the  averment  that  her  hand 
was  Inadvertently  caught  in  the  rollers  of 
the  machine,  we  must  assume  that  the  facts 
in  the  case  are  such  as  will  warrant  this 
allegation ;  for  we  cannot  presume  that  the 
pleader.  In  drafting  the  complaint,  would 
make  a  statement  favorable  to  the  defendant 
unless  the  facts  In  the  case  are  such  as  to 
Justify  such  statement  It  may  always  be 
presumed  that  a  party's  pleading  is  as  strong 
In  his  favor  as  the  facts  to  sustain  it  will 
warrant.  Cincinnati,  etc.,  R.  Co.  v.  Smock, 
133  Ind.  411,  33  N.  B.  108;  Wabash  R.  Co. 
V.  Engleman,  160  Ind.  329,  66  N.  B.  892;  4 
Ency.  of  PI.  &  Pr.  p.  746.  Nothing  to  the 
contrary  appearing,  we  may  presume  that 
the  term  "Inadvertently"  was  advisedly  em- 
ployed by  the  pleader,  with  the  knowledge 
of  its  ordinary  and  usual  meaning  and  signi- 
fication, and  that  he  intended  the  term  to  be 
Interpreted  accordingly.  4  Ency.  of  PI.  & 
Pr.  p.  748;  Texas,  etc.,  R.  Co.  v.  Bayllss, 
62  Tex.  570. 

Considering  the  well-defined  and  usually 
understood  meaning  of  the  term.  It  may  be 
said  that  the  paragraph  in  question  affirma- 
tively discloses  that  the  injury  which  appel- 
lee sustained  was  the  result  of  or  due  to  her 
own  inattention,  lack  of  care,  or  negligence 
at  the  time  she  was  Injured.  By  section 
S59a,  Bums'  Ann.  St  1901,  contributory  neg- 
ligence on  the  part  of  a  complainant  in  a 
l)ersonal  injury  case,  Is  made,  a  matter  of 
defense.    If  It  could  be  said  that  the  para- 
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graph  suffldenfly  pleada  facts  to  constitute  a 
right  of  action.  It  may  also  be  asserted,  for 
the  reasons  stated,  that  It  discloses  contribu- 
tory negligence  on  the  part  of  appellee,  or 
In  other  words,  that  it  shows  a  right  of  de- 
fense In  favor  of  appellants,  and  is  there- 
fore bad  on  demurrer.  Behrley  v.  Behrley, 
93  Ind.  255 ;  Gold  t.  Pittsburgh,  etc,  R.  Co., 
153  Ind.  232,  63  N.  E.  285.  The  paragraph 
In  question  Is  InsuflSdent,  and  the  court  err- 
ed in  overmling  the  separate  demurrers  of 
appellants  thereto. 

Judgment  reversed,  and  cause  remanded, 
with  Instructions  to  the  lower  court  to  sus- 
tain said  demurrers. 


an  Ind.  iM) 

CLARK  T.  STATE. 


(No.  21,200.)* 


(Supreme   Court   of   Indiana.     June  2,   1908.) 

1.  InRKEEFEBS— OrFENSES    BY   GuEBTS— Stat- 
tTTES— Repeal. 

The  direction  aa  to  omitting  obsolete  and 
repealed  laws  contained  in  the  Act  of  1903  (Acta 
1903,  p.  391,  c.  212),  authorising  the  appoint- 
ment of  a  codification  commission,  with  provi- 
sion that  it,  in  compiling,  revising,  and  codify- 
ing the  statutes,  should  omit  all  parts  repealt-d 
or  obsolete,  and  insert  all  amendments  necessary 
to  make  all  laws  complete,  referred  only  to  laws 
already  repealed  or  obsolete,  and  not  to  any 
laws  which  should  be  repealed  by  the  adoption 
of  such  acts  as  the  commission  itself  mizht  reo- 
ommend;  so  that  the  mere  failure  to  embody  in 
(3r.  Code  1905,  either  Acts  1S9T,  p.  123,  c.  80, 
^  1  (Bums'  Ann.  St.  1901,  g  72.'54a),  making  It 
an  offense  to  obtain  accommodations  at  a  hotel 
with  intent  to  defraud  the  owner  or  keeper,  or 
any  other  provision  on  the  subject,  did  not  re- 
peal it ;  the  repealing  clause  of  public  offense 
law  of  1905  (Laws  1«)5,  p.  75T,  c.  168,  i  699), 
beine  directed  only  against  former  laws  within 
the  purview"  of  that  act ;  that  is,  former  stat- 
utes relating  to  matters  covered  in  the  body  of 
the  act. 

2.  CoNsrmmoNAi.  Law— iHPBisoifmHT  fob 
Debt. 

Bums'  Ann.  St.  1901,  t  67,  declaring  that 
there  shall  be  no  imprisonment  for  debt,  ex- 
cept in  cases  of  fraud,  is  directed  against  im- 
prisonment for  debt,  in  civil  cases,  at  the  in- 
stance of  the  creditor  with  a  view  to  coercing 
payment  of  the  debt,  and  has  no  reference  to 
criminal  proceedings,  and  so  Is  not  contravened 
by  Acts  1897,  p.  123,  c.  80,  J  1  (Burns'  Ann. 
St.  1901j  {  72.~>4a),  making  it  an  offense  punish- 
able by  imprisonment  to  obtain  accommodations 
at  a  hotel  with  intent  to  defraud  the  owner  or 
keeper. 

3.  INNKKEPEBB— Offenses  vr  Guests— Stat- 
utes—Fraudulent  Intent. 

Acts  1897,  p.  123,  c.  80,  g  1  (Bums'  Ann. 
St.  1901,  g  7254a),  declaring  a  punishment 
against  any  person  who  shall  obtain  food,  lodg- 
ing, entertainment,  or  other  accommodations  at 
an  inn  with  intent  to  defraud  the  owner  or 
keeper  thereof,  shows  with  sufficient  clearness 
that  the  subject-matter  to  which  the  fraudulent 
intent  relates  is  the  price  or  value  of  the  ac- 
commodations. 

4.  Criminal  Law— Pleadiho  in   Wobds  of 
Statute. 

An  affidavit  on  which  one  Is  prosecuted  for 
Tiolation  of  Acts  1897.  p.  123,  c.  80,  g  1  (Burns' 
Ann.  St.  1901,  g  7254a).  is  sufficient  in  its  al- 
legations as  to  intent ;  it,  in  the  language  of  the 
Btatute,  statinft  that  he  obtained  accommoda- 
tions at  «  hotel  "with  intent  to  defraud"  the 
owner  and  keeper. 

>  Itohearlng  denied. 


Appeal  ftom  Circuit  Court  Htmtlngton 
<3ounty;  S.  B.  Cook,  Judge. 

George  W.  Clark  appeals  from  a  convlc- 
tion.    Affirmed. 

Lesh  &  Lesh,  for  appellant  James  Bing- 
ham, Atty.  Gen..  A.  G.  Cavlns,  Henry  M. 
Dowling,  and  Edward  M.  White,  for  the 
State. 

MONTGOHERT,  J.  Appellant  was  con- 
victed upon  a  charge  of  having  fraudulently 
obtained  food  and  lodging  at  a  hotel  in  Hun- 
tington county.  The  body  of  the  affidavit 
upon  which  he  was  prosecuted  reads  as  foN 
lows:  "Elda  J.  McKowen,  being  duly  sworn 
on  oath,  says  that  George  W.  Clark  on  the 
25tb  day  of  June,  A.  D.  1905,  at  and  in  said 
county  and  state  aforesaid,  did  then  and 
there  unlawfully  obtain  food  and  lodging,  to 
wit,  of  the  value  of  $12,  at  the  Unioa  House, 
a  hotel  then  and  there  owned  and  kept  by 
one,  the  said  Elda  J.  McKowen,  without  hav- 
ing paid  for  same,  and  with  Intent  then  and 
there  to  defraud  the  said  EUda  J.  McKowen." 
Appellant's  motion  to  quash  the  affidavit,  for 
£be  reasons  that  (1)  the  facts  stated  do  not 
constitute  a  public  ofTense,  and  (2)  the  of- 
fense is  not  stated  with  sufficient  certainty, 
and  also  bis  motion  in  arrest  of  Judgment, 
were  overruled;  and  these  rulings  are  prop- 
erly assigned  as  errors  upon  appeal. 

This  prosecution  was  founded  upon  section 
1  of  an  act  entitled  "An  act  for  the  protec- 
tion of  owners  and  keepers  of  hotels.  Inns, 
restaurants,  boarding  and  eating  houses,  de- 
fining certain  misdemeanors  and  their  peu- 
alties,  creating  Hens  on  certain  property,  and 
providing  for  the  enforcement  of  the  provi- 
sions hereof,"  which  reads  as  follows:  "That 
any  person  or  persona  who  shall  obtain  food, 
lodging,  entertainment  or  other  accommoda- 
tions at  any  hotel,  Inn,  restaurant,  rooming, 
boarding  or  eating  house  with  intent  to  de- 
fraud the  owner  or  keeper  thereof,  shall  be 
fined  not  exceeding  twenty-five  dollars  ($25.- 
00),  or  imprisoned  In  the  county  Jail  or  city 
workhouse  not  exceeding  sixty  ia.ys,  or  both." 
Acts  1897,  p.  123,  c.  80;  section  7254a. 
Bums'  Ann.  St  1901.  It  Is  contended  by  ap- 
pellant's counsel  tliat  the  above  section  was 
repealed  by  the  General  Assembly  of  1905. 
This  contention  Is  supported  by  a  reference 
to  the  act  of  1903  (Laws  1908,  p.  391,  c.  212), 
authorizing  the  appointment  of  a  codification 
commission,  which  provided  that  *^ald  com- 
mission, in  compiling,  revising  and  codifying 
the  statute  laws  aforesaid,  shall  omit  all 
parts  repealed  or  obsolete,  and  insert  all 
amendments  necessary  to  make  all  laws  cono- 
plete."  Our  attention  Is  further  called  to 
the  creation  of  the  commission,  and  the  fact 
that  it  submitted  to  the  General  Assembly  of 
1906  a  Criminal  Code,  dealing  comprehensive- 
ly with  offenses  against  the  ijcrson,  and  of- 
fenses against  property,  and  repealing  all 
laws  within  the  purview  of  the  act  which 
act  was  finally  adopted  and  approved  Itarch 
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10,  1906.  Tbe  statute  of  1897  upon  which 
the  proaecatlon  was  based  la  not  carried  for- 
ward and  embodied  in  the  Criminal  Code  of 
190S,  and  oonnsel  insist  that  it  falls  within 
tbe  purview  of  the  latter  act,  and  was  by 
necessary  Implication  thereby  repealed.  The 
directlop  In  the  act  creating  a  codification 
commission  to  omit  obsolete  and  repealed 
laws  manifestly  referred  to-  such  laws  as  had 
theretofore  been  repealed  or  become  obsolete, 
but  still  appeared  in  certain  compilations  of 
the  statutes,  and  could  have  no  allusion  to 
any  laws  which  should  be  repealed  by  the 
adoption  of  such  acts  as  tbe  commission  it- 
self might  recommend.  By  tbe  repealing 
clause  of  tbe  public  offense  act  of  1905  (Laws 
1905,  p.  757,  c.  168,  S  899)  only  "former  laws 
within  the  purrlew"  of  that  act  were  repeal- 
ed. The  legal  meaning  of  the  word  "pur- 
view" was  recently  under  consideration  by 
this  court,  and  It  was  in  effect  held  that  only 
former  statutes  relating  to  cases  covered  in 
the  body  of  the  repealing  act  were  within  Its 
purview,  and  that  the  provisions  of  no  ezist-^ 
ing  law  in  relation  to  cases  not  provided  for' 
by  the  later  act  were  thereby  repealed.  State 
ex  rel.  v.  Ives,  167  Ind.  13,  18,  78  N.  E.  225. 
It  Is  our  conclusion  that  tbe  statute  of  1897 
upon  which  this  prosecution  rests  was  not  re- 
pealed, either  by  implication  or  by  the  re- 
pealing clause  of  the  act  of  1905. 

It  is  next  contended  that  the  statute  upon 
which  this  case  Is  founded  contravenes  the 
provision  of  our  state  Constitution,  which 
declares  that  "there  shall  be  no  Imprisonment 
for  debt,  except  In  cases  of  fraud."  Section 
87,  Bums'  Ann.  St  1901.  The  exeeptlflta  In 
cases  of  fraud  Is  broad  enough  to  include 
fraud  in  contracting  a  debt  as  well  as  In 
avoiding  its  payment  Baker  v.  State,  109 
Ind.  47,  9  N.  B.  711 ;  10  Am.  &  Eng.  Bncy. 
of  Law,  25.  But  It  is  plain  that  this  consti- 
tutional inhibition  was  directed  against  Im- 
prisonment for  debt.  In  civil  actions^  at  the 
Instance  of  the  creditor  with  a  view  to  co- 
ercing payment  of  his  debt,  and  had  no  ref- 
erence to  such  actions  as  might  be  brought  by 
the  state  through  Its  officers  in  tbe  interests 
of  good  morals  and  honest  dealing,  and  this 
statute  is  not  subject  to  the  constitutional 
objection  urged.  Ex  parte  King,  102  Ala. 
182, 15  South.  524;  State  v.  Benson,  28  Minn. 
424,  10  N.  W.  471;  State  v.  Yardley,  95  Tenn! 
646,  82  S.  W.  481,  34  L.  R.  A.  656. 

Appellant's  counsel  further  argue  that  the 
statute  is  invalid  upon  its  face  for  the  rea- 
son that  it  does  not  sufficiently  define  and 
describe  tbe  offense,  and  that  the  affidavit  Is 
Insufficient  because  It  does  not  state  any  facts 
constituting  the  alleged  fraud.  It  is  contend- 
ed that  the  matter  to  which  the  fraud  relates 
is  not  clear  from  the  statute,  but  we  are  of 
opinion  that  tbe  criticisms  advanced  are  not 
well  founded  The  statute  declares  It  to  be  a 
misdemeanor  for  any  person  to  obtain  food, 
lodging,  entertainment,  or  other  accommoda- 
tions of  any  hotel,  inn,  restaurant,  rooming, 
boarding  or  eating  house  with  Intent  to  de- 


fraud the  owner  or  keeper  thereof,  and  tb« 
only  subject  to  which  tk«  fraudulent  intent 
could  with  any  plausibility  relate  is  tbe  price 
or  value  of  the  food,  lodging,  or  other  ac- 
commodations obtained  of  such  owner  or 
keeper.  This  offense  Is  clearly  distinguish- 
able from  that  of  obtaining  money  or  proper- 
ty by  means  of  false  pretenses.  The  keep- 
ers of  hotels.  Inns,  rooming  and  eating  hous- 
es are  peculiarly  subject  to  be  victimized  by 
dishonest  transient  guests.  Tbe  conduct  of 
their  business  under  ordinary  circumstances 
predudes  any  Inquiry  Into  the  character  or 
financial  resources  of  their  temporary  guests. 
The  food,  lodging,  and  accommodation  de- 
sired are  furnished  upon  application  In  tbe 
ordinary  way  without  any  affirmative  repre- 
sentation as  to  ability  to  make  payment. 
The  criminality  consists  not  In  the  manner  of 
obtaining  tbe  food  and  entertainment,  but  in 
the  fraudulent  purpose  with  which  the  act  is 
done.  Fraudulent  intent  Is  a  mere  state  or 
condition  of  mind,  and  constitutes  an  ulti- 
mate fact  In  the  definition  of  any  offense  of 
which  it  is  made  nn  ingredient  The  statute 
is  accordingly  sufficient  in  this  respect,  and 
tbe  .affidavit  in  the  language  of  the  statute 
upon  tbe  subject  of  Intent  meets  the  require- 
ments of  good  criminal  pleading.  State  v. 
Engle,  156  Ind.  339,  58  N.  E.  608 ;  State  T. 
Miller,  98  Ind.  70;  Semon  v.  State,  158  Ind. 
55,  62  N.  E.  625;  Sblnn  v.  State,  68  Ind. 
423;  State  v.  Beach,  147  Ind.  74,  43  N.  B. 
949,  46  N.  B.  145,  36  L.  R.  A.  179.  The  char- 
acter and  sufficiency  of  evidence  necessary 
to  establish  tbe  fraudulent  Intent  charged 
are  not  involved  in  this  appeal. 

The  court  rightly  overruled  appellant's  mo- 
tion to  quash  the  affidavit,  and  motion  In  ar- 
rest of  judgment;  and  the  judgment  is  af- 
firmed. 


an  Ind.  sot) 
KUNKALMAN  et  al.  v.  GIBSON  et  al. 
(No.  20,099.)! 

(Supreme  Court  of  Indiana.    May  26,  1908.) 

1,  DBAiNS  —  CoNSTBUCTtON  — Right  to  Con- 
BTBUCT— Statutory  Provisions. 

Act  March  6,  1905  (Acts  1905,  p.  456,  c 
157)  provides  n  new  drainage  law,  and  declares 
that  ail  other  laws  relating  to  drainage  are  re- 
pealed, but  that  such  repeal  shall  not  affect  any 
pending  proceeding  In  which  there  is  no  at- 
tempt to,  andwhich  will  not,  lower  or  affect  any 
lake  exceeding  10  acres  in  area.  Held  that, 
where  It  appeared  that  one  branch  of  a  propos- 
ed drain  was  to  commence  at  the  outlet  of  a 
lake  of  more  than  10  acres  in  area,  and  that 
dredging  along  waterways  extending  into  lakes 
and  from  such  lakes  into  further  waterways 
was  designed  to  accomplish  the  ordinary  purpos- 
es of  such  work,  it  was  sufficiently  shown  tliat 
the  lakes  would  be  affected  by  the  plan  of  drain- 
age. 

2.  Same. 

Under  tbe  act  It  is  not  necessary  in  order 
to  terminate  a  drainage  proceeding  that  there 
should  be  both  an  attempt  to  lower  a  lake  and 
an  actual  situation  In  which  tbe  construction  ot 
the  drain  will  have  that  .effect,  eitber  being  suit* 
ficient 

>  Rehearing  denied.  86  N.  B.  SSOk 
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and. 


8.  Sun. 

Where  there  was  an  attempt  !n  fact  to  low- 
er or  affect  a  protected  lake  at  the  time  said 
act  of  1905  (Acta  1905,  p.  456,  c.  157)  became 
operative,  there  was  no  authority  in  law  for  the 
continuing  of  the  proceeding,  rinoe  it  only  await- 
ed the  ascertainment  of  the  fact  to  require  ita 
dismissal ;  the  time  referred  to  being  necessari- 
ly the  testing  time  with  every  drainage  proceed- 
ing then  pending. 
4.  Statutes— Repeai,. 

Where  there  is  a  plain  provision  for  the 
repeal  of  all  existing  laws  on  a  certain  subject 
with  certain  specified  exceptions,  the  Supreme 
Court  ma^  not  declare  a  further  exception  in 
order  to  give  the  statute  an  equitable  operation. 
6.  Sahb. 

Unless  there  is  an  adequate  ground  for  the 
conclusion,  nothing  is  to  be  added  to  or  subtract- 
ed from  stntutory  words  of  general  scope  and 
comprehensiveness. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes.  {S  266-280.] 

Appeal  from  Circuit  Court,  Noble  County; 
Jos.  w.  Adair,  Judge. 

Proceedings  by'Jolm  Kunlcalman  and  oth- 
ers to  eetabllsli  a  public  drain  In  which  Har- 
lan Glbstxi  and  others  filed  a  remonstrance. 
From  a  Judgment  dismissing  the  proceeding, 
petitioners  appeaL    Affirmed. 

Robt  W.  McBride,  O.  L.  Ballon,  Wigton 
&  Green,  and  H.  G.  Zimmerman,  for  appel- 
lants. Marshall,  McNagny  &  Clugston  and 
John  W.  Hanan,  ft>r  appellees. 

GILLETT,  0.  J.  This  proceeding  was  in- 
stituted by  appellants  in  the  court  below  to 
establish  a  public  drain.  At  the  January 
term,  1904,  the  proceeding  was  docketed  and 
drainage  commissioners  appointed.  January 
1,  1906,  the  commissioners  filed  their  report, 
locating  the  work  and  making  assessments  of 
benefits,  and  at  the  same  term  appellees  fil- 
ed a  plea  to  the  jurisdiction,  wherein  they 
sought  to  show  that  the  work  as  described 
in  the  petition  and  report  would  lower  cer- 
tain fresh  water  lakes  of  an  area  greater 
than  10  acres  each.  After  unsuccessfully  de- 
murring to  tlie  plea  appellants  Interposed  a 
motion  in  writing,  in  which  they  alleged  the 
fact  of  the  enactment  of  the  statute  of  March 
6,  1905  (Acts  1905,  p.  456,  c.  157),  the  holding 
of  this  court  thereunder  in  Taylor  v.  Strayer, 
167  Ind.  23,  78  N.  E.  236,  and  that  a  portion 
of  said  work  as  laid  out  and  proposed  to  be 
constructed  passed  through  cettaln  lakes. 
The  motion  contained  the  following  prayer: 
"Now,  therefore,  the  petitioners  respectfully 
ask  the  court  to  set  aside  said  final  report 
and  remand  the  same,  together  with  said 
work,  back  to  the  drainage  commissioners 
heretofore  appointed  in  said  proceedings,  with 
instructions  to  revise,  reform,  and  amend 
their  said  final  report  in  the  matters  of  the 
location  and  construction  of  main  lines,  arms, 
and  branches  as  to  terminus,  route,  location, 
and  character  of  said  work,  regardless  of  the 
line  as  in  said  petition  described,  and  to 
amend,  revise,  and  reform  all  assessments  of 
benefits  therein  as  may  in  their  judgment 
be  required  and  necessary  to  l>e  made  in  the 
location,    construction,    and    prosecution    of 


said  work  to  a  successful  completion,  and  so 
as  to  conform  and  comply  with  the  said 
legislation  of  1905  as  hereinbefore  referred 
to,  and  to  file  an  amended  rei>ort  when  ttaey, 
the  said  drainage  commissiMiers,  have  com- 
pleted their  said  work.  And  that  no  part 
of  said  work  sball  be  located  or  established 
so  close  to  any  lake  covering  10  acres  or  more 
of  ground  as  to  lower  the  water  level  of  the 
lake,  and  at  no  point  be  nearer,  tlian  40  rods 
of  the  high-water  mark  of  said  lake  (except- 
ing only  where  drains  empty  Into  such  lakes). 
All  of  which  matters  the  court  now  remands 
and  remits  to  the  judgment  and  discretlMi 
of  said  drainage  commissioners  for  their 
action  in  said  proceedings."  This  motioa 
was  overruled,  and  after  a  trial  of  the  matter 
set  up  In  the  plea  to  the  Jurisdiction  there 
was  a  finding  for  appellees  on  said  plea,  and 
a  Judgment  dismissing  the  proceeding  fol- 
lowed. 

Appellants'  first  contoitlon  is  that  they  had 
such  a  vested  right  in  the  proceeding  as 
rendered  it  incompetent  as  to  them  to  re- 
peal the  drainage  act  of  1885  (Acts  1885,  p. 
129,  c.  40)  by  the  act  of  1905  above  referred 
to.  This  question  was  decided  adversely  to 
appellants'  contention  In  Taylor  v.  Strayer, 
supra.  The  whole  matter  as' to  the  establldi- 
ment  of  the  drain,  the  fixing  of  assessments 
and  the  ultimate  adjustment  of  costs  was  in 
fieri  when  the  act  of  1905  took  effect,  and  we 
perceive  no  basis  for  the  claim  that  appellants 
were  disturbed  In  any  vested  right.  It  is 
next  contended  that  the  act  of  1885  was  con- 
tinued in  force  as  to  existing  drainage  pro- 
ceedings Iqr  virtue  of  sections  243  and  248, 
Bums'  Ann.  St  1901.  It  was  decided  other- 
wise in  Taylor  v.  Strayer,  supra.  It  is  plain 
that  the  latter  section  could  have  no  appli- 
cation, and  the  inapplicability  of  the  former 
section  is  equally  evident  when  it  Is  read 
in  the  light  of  the  title  of  the  act  of  which 
it  is  a  part  The  title  reads  as  follows :  "An 
act  repealing  all  former  acts  of  the  Legisla- 
ture except  those  therein  named"  (our  italics). 
While  it  was  assumed  in  some  of  our  earlier 
cases,  without  considering  said  title,  that  sec- 
tion 243,  supra,  had  such  an  operation  for 
the  future  as  to  save  rights  vested  or 
suits  instituted  under  acts  {lassed  subsequent 
to  the  year  1852,  yet  the  title  of  the  act 
shows  that  the  section  Iiad  no  application 
to  such  rights  or  suits,  but  that  it  related 
to  rights  and  suits  under  then  "existing  laws." 
We  do  not  find  that  counsel  for  ai^ieliants 
make  any  point  under  their  points  and  au- 
thorities against  the  sufficiency  of  the  motion 
to  dismiss  because  of  any  failure  sufficiently 
to  disclose  that  the  petition  sought  ttie  con- 
struction of  a  drain  which  would  lower  or 
affect  fresh  water  lakes  of  more  than  10 
acres.  For  that  reason  the  point  is  waived; 
but  considering  what  is  alleged  in  the  peti- 
tion, and  reading  it  In  the  light  of  the  facts 
averred  in  the  motion  to  dismiss,  we  do  not 
think  that  it  can  fairly  be  said,  In  view  of 
the  fact  that  ooe  brancti  of  the  proposed 
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drain  was  to  commoice  at  the  outlet  of  a 
lake,  and  assuming  that  dredging  along  wa- 
terways extending  Into  lakes  and  from  thence 
into  further  waterways  was  designed  to 
accomplish  the  ordinary  purposes  of  such 
work,  that  It  Is  not  shown  that  the  lakes 
would  be  affected  by  the  petitioners'  plan 
of  drainage. 

Appellants  contend  that  they  are  not  re- 
sponsible for  the  location  of  the  proposed 
drain  by  the  commissioners,  and  that,  In  view 
of  the  Intervening  motion  to  refer  the  matter 
back  to  them,  their  report  should  on  the 
whole  be  deemed  as  "not  according  to  law." 
The  difficulty  with  this  position,  however, 
is  that  the  location  aftecting  lakes  was  really 
of  appellants'  own  seeking,  and  therefore  the 
case  was  one  In  which  there  was  an  "attempt" 
to  lower  a  lake.  The  statute  does  not  require 
in  order  to  terminate  the  proceeding  that 
there  should  be  both  an  attempt  to  lower 
a  lake  and  an  actual  situation  in  which  the 
construction  of  the  drain  will  have  that  effect, 
but  the  sectioh  at  the  outset  declares  gener- 
ally that  all  laws  and  parts  of  laws  in  re- 
lation to  drainage  are  repealed,  and  then, 
after  excepting  cases  In  which  drains  have 
been  ordered  established,  there  is  an  exception 
In  favor  of  cases  "In  which  there  is  no  at- 
tempt to  and  which  will  not  lower  or-  affect 
any  lake,"  etc.  Both  of  these  elements  are 
required  to  concur  to  save  the  case,  or  else 
the  first  part  of  the  language  quoted  would  be 
useless.  Where  there  was  an  attempt  In 
fact  on  the  part  of  petitioners  to  lower  or 
affect  a  protected  lake  at  the  time  the  act 
of  1905  became  operative,  there  was  no  au- 
thority In  law  for  the  continuing  of  the  pro- 
ceeding, idnce  It  only  awaited  the  ascer- 
tainment of  the  fact  to  require  Its  dismissal 
The  time  referred  to  was  necessarily  the 
testing  time  with  every  drainage  proceed- 
ing then  pending,  for.  If  there  was  no  law 
to  authorize  a  continuance  of  it,  It  must 
necessarily  follow  that  it  would  have  to  abate. 
Independently  of  this  consideration,  however, 
we  may  say  that  as  against  the  language 
of  the  stitute  we  know  of  no  sufficient  rea- 
son for  holding  that  It  was  the  legislative 
purpose  to  permit  ctmnges  more  or  less  radi- 
cal to  be  made  in  order  to  get  within  the 
exception.  With  the  rough  Justice  of  a  re- 
pealing act  it  might  have  been  regarded  as 
the  fairest  general  rule  to  discontinue  pro- 
ceedings under  a  statute  which  no  longer  met 
the  legislative  approbation,  instead  of  au- 
thorizing their  continuance  with  changes  like- 
ly to  prove  extensive. 

It  is  useless,  however,  to  philosophize,  where 
there  is  a  plain  provision  for  the  repeal  of 
all  existing  laws  on  a  certain  subject  With 
certain  specified  exceptions,  this  court  Is  not 
authorized  to  declare  a  further  exception 
in  order  to  give  the  statute  an  equitable 
operation.  The  act  on  which  the  proceeding 
was  based  Imposed  liabilities  In  Invltum, 
and  we  have  no  authority,  in  order  to  save 
costs  or  otherwise^  to  uphold  a  proceeding 


In  contravention  of  the  statute.  Board,  etc., 
V.  Jarnecke,  164  Ind.  658,  74  N.  E.  520.  It 
was  held  In  the  case  last  cited  that,  where 
a  commissioner  to  construct  a  drain  was  en- 
Joined  by  a  federal  court  from  proceeding 
with  the  work,  the  iwtltloners  were  not  liable 
for  the  costs  for  the  preliminary  work  ad- 
vanced by  the  county.  We  cannot  subtract 
from  the  broad  language  of  the  statute  that 
with  certain  specified  exceptions  existing 
laws  are  repealed.  Unless  there  is  an  ade- 
quate ground  for  the  conclusion,  nothing  is 
to  be  added  to  or  subtracted  from  statutory 
words  of  general  scope  and  comprehensive- 
ness. Endllch,  Interp.  Statutes,  §  17.  As 
is  said  in  26  Am.  &  Bng.  Ency.  of  Law  (2d 
Ed.)  601:  "Where  the  language  of  a  statute 
Is  clear,  it  Is  not  for  the  court  to  say  that  It 
shall  be  so  construed  as  to  embrace  cases, 
because  no  good  reason  can  be  assigned  why 
they  were  excluded  from  Its  provlsiona  A 
casus  omissus  can  In  no  case  be  supplied,  for 
that  would  be  to  make  laws."  Perhaps  no 
better  statement  can  be  found  of  the  doc- 
trine that  exceptions  should  not  ordinarily 
be  declared  by  the  courts  where  the  Legisla- 
ture speaks  broadly  than  Is  contained  In  the 
City  of  Pittsburgh  v.  Kalchthaler,  114  Pa. 
547,  652,  7  Atl.  921,  wherein  the  Supreme 
Court  of  Pennsylvania  said:  "We  think  It 
is  always  unsafe  to  depart  from  the  plain  and 
literal  meaning  of  the  words  contained  in 
'legislative  enactments  out  of  deference  to 
some  supposed  intent,  or  absence  of  Intent, 
which  would  prevent  the  application  of  the 
words  actually  used  to  a  given  subject.  Such 
a  practice  Is  really  substituting  the  theories  of 
a  court  which  may,  and  often  do,  vary  with 
the  personality  of  the  individuals  who  com- 
pose it.  In  place  of  the  express  words  of  the 
law  as  enacted  by  the  lawmaking  power.  It  Is 
a  practice  to  be  avoided  and  not  followed.  It 
has  been  condemned  by  many  text-writers 
and  by  many  courts.  Occasionally  it  has 
been  departed  from,  but  the  path  is  a  devious 
and  a  dangerous  one,  which  ought  never  to 
be  trodden,  except  upon  consideration  of  the 
most  convincing  character  and  the  gravest 
moment"  We  are  of  opinion,  and  so  adjudge, 
for  the  reasons  stated,  that  the  court  prop- 
erly overruled  appellants'  Intervening  petition. 
We  may,  however,  add  that  we  have  doubts 
whether  there  was  anything  in  said  petition, 
even  when  viewed  In  the  light  of  the  whole 
record,  which  would  enable  us  to  say  that 
there  was  any  abuse  of  discretion  in  refusing 
to  grant  the  prayer,  viewing  the  matter  from 
the  position  of  appellants  as  to  the  construc- 
tion of  the  statute,  for  there  Is  at  least  seri- 
ous ground  for  the  contention  that  the  face 
of  the  record  vras  not  such  as  to  convict  the 
court  of  au  abuse  of  discretion  in  refusing 
to  permit  the  commissioners  to  make  further 
costs  in  the  attempt  to  convert  the  proceeding 
Into  what  would  be  In  some  respects  a  new 
scheme  of  drainage.  To  have  done  so  would 
doubtless  have  Involved  the  dismissal  of  the 
proceeding  as  to  many  persons  assessed  with 
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benefits,  and  we  perceive  nothing  that  would 
have  advised  the  coart  that  it  was  even  prob- 
able that  the  benefits  would  have  exceeded 
the  costs,  damages,  and  expenses  of  effecting 
th:  drainage. 

We  find  no  error,  and  therefore  the  judg- 
ment of  the  court  is  aSinned. 


(171    Ina.  71) 

PITTSBnRGH,  C,  C.  &  ST.  L.  RT.  00.  T. 
SCHBPMAN.     (No.  21,280.)* 

(Supreme  Court  of  Indiana.     June   5,   1908.) 

1.  Negligence  —  Actions  —  Pleadiko — Al- 

LEOATIONS   op   NeSLIQENCE. 

In  common-law  actions  founded  on  negli- 
gence the  negligence  relied  on,  whether  of  com- 
mission or  omission,  must  l>e  averred  in  direct 
and  positive  terms,  or  such  a  state  of  facts  set 
forth  as  will,  in  toe  usual  course  of  things,  to 
a  certainty  compel  the  presumption  that  the  in- 
jury sued  for  was  the  result  of  defendant's  neg- 
ligence. 

[Ed.  Note.— -For  cases  in  point,  see  C^ent  Dig. 
vol.  37,  Negligence,  $  174.] 

2.  Oarbiebs— Cabbiaob  or  Pasbengebs— Nxo- 

LIGENCB— FaiLUBE  TO  VESTIBULE  CaBS. 

A  carrier  is  not  required  by  law  to  vesti- 
bule its  passenger  trains,  or  any  class  of  its 
cats,  and  a  failure  to  do  so  is  not  of  itself  neg- 
ligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  !§  1177-1179.] 

3.  Same— QxTESTiONS  fob  Jubt— Negligence. 

Where  a  carrier  operates  a  train  advertised 
as  completely  vestibuled  in  whole  or  in  part  not 
vestibuled,  a  passenger,  reasonably  believing  from 
the  advertisement  that  the  train  is  vestibuled, 
and  relying  on  that  fact,  and  thereby  induced  to 
attempt  to  pass  from  one  car  to  another,  and 
injured  because  of  the  absence  of  the  vestibule, 
is  entitled  to  have  the  question  of  the  carrier's 
negligence  submitted  to  the  jury. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  88  1315-1325.] 

4.  Same— OoMPLAiNT— SuTFiciBWCT. 

A  complaint  in  an  action  for  injury  to  a 
passenger,  who  was  thrown  from  a  car  platform, 
which  did  not  aver  that  the  carrier  was  negli- 
gent in  anything  it  had  done  or  left  undone  with 
reference  to  vestibuling  or  failure  to  vestibule 
the  cars  composing  the  train,  and  thoueh  it 
averred  that  the  carrier  held  out  the  tram  to 
the  public  as  vestibuled,  did  not  aver  that  plain- 
tiff knew  that  the  carrier  was  so  holding  out 
the  train  when  he  attempted  to  pass  between 
the  cars,  and  from  which  it  did  not  appear 
that  he  relied  on  such  holding  out  or  was  there- 
by induced  to  attempt  to  pass  between  cars, 
and  which  did  not  show  how  long  the  platform 
of  the  car  had  been  without  a.  vestibule,  nor 
that  the  carrier  knew  or  had  cause  to  know  its 
condition,  and  which  merely  averred  concerning 

ElaintiS's  state  of  mind  before  the  injury  that, 
elieving  the  platform  vestibuled,  he  crossed  the 
platform  of  tne  car  he  was  on  and  stepped  on 
the  platform  of  the  next  car,  and  was  thrown 
therefrom,  aven  nothing  concerning  the  vesti- 
bules inconsistent  with  due  care  b^  the  carrier, 
and  under  such  averments  there  is  no  ground 
for  implied  negligence. 

6.  Pleading— CoNcLTJsiOR  of  Pleadeb. 

An  averment  in  an  action  for  injury  to  a 
passenger,  who  was  thrown  from  a  car  platform, 
that  the  carrier  held  out  the  train  to  the  pub- 
lic as  vestibuled,  was  in  the  nature  of  a  con- 
clusion rather  than  a  statement  of  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dl«. 
vol.  39.  Pleading,  {  12.] 

'RebwrlDg  denlad. 


&  Cabbiebs— Injttbies  to  PAssBnon— Pboz- 

iuate  Cause. 

A  passenger  injured,  not  because  the  train 
was  made  up  in  violation  of  Bums'  Ann.  St 
1901,  8  5191,  forbidding,  in  the  formation  of  a 
passenger  train,  the  placing  of  a  baggage  car 
in  the  rear  of  a  passenger  car,  but  because  the 
baggage  car  attached  to  the  rear  of  the  pas- 
senger car  had  an  open  and  exposed  platform, 
cannot  recover  for  the  negligent  and  unlawful 
placing  of  the.  baggage  car  in  the  rear  of  the 
passenger  car  contrary  to  section  5191^  since 
that  was  not  the  proximate  cause  of  his  injury. 

Appeal  from  Circuit  Conrt,  Henry  Oonnty: 
J.  M.  Morris,  Judge. 

Action  by  George  W.  Schepman  against  the 
Pittsburgh,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  Judgment  tor  plaintiff, 
and  defendant  appealed  to  the  Appellate 
Court  (82  N.  E.  998),  whence  the  cause  was 
appealed  to  the  Supreme  Court  under  Bums' 
Ann.  St  1908,  8  1394,  cl.  3.  Reversed,  with 
Instructions. 

John  li.  Rnpe,  for  appellant.  Shlveley  & 
Shlveley,  for  appellee. 

HADLET,  J.  Appellee  sued  the  appellant 
for  the  loss  of  a  leg  alleged  to  hare  been . 
caused  by  the  negligence  of  the  appellant 
The  complaint  Is  In  two  paragraphs.  It  Is 
charged  In  the  first  paragraph  that  appellant 
owns  And  operates  a  railroad  running  from 
Indianapolis  through  Richmond:  that  on 
February  27,  1901,  appeljant  operated  be- 
tween said  points  a  passenger  train  scheduled 
to  leave  Indianapolis  at  50  minutes  after  6 
o'clock  In  the  evening  of  each  day,  and  held 
out  to  the  public  that  said  train  was  a  com- 
plete vestibuled  train.  At  the  time  scheduled 
on  said  day  the  defendant  started  a  train  of 
cars  from  Indianapolis,  to  Richmond,  made 
up  In  the  following  order:  An  engine,  a  num- 
ber of  bagsage  cars,  a  day  coach,  a  baggage 
car  and  smoker  combined,  a  number  of  Pull- 
man sleepers,  and  a  dining  car.  The  forward 
half  of  the  baggage  car  was  used  for  bag- 
gage, and  this  end  of  the  car  was  attached  to 
the  rear  end  of  the  day  coach  occupied  by 
the  plaintiff,  the  platform  of  which  car,  where 
coupled  to  said  day  coach,  was  18  Inches  wide 
in  the  center  and  6  Inches  at  the  sides,  and 
had  no  guard  rails,  vestibule,  or  other  pro- 
tection to  prevent  passengers  passing  from 
said  day  coach  into  said  combination  car  from 
being  thrown  therefrcMU,  and  the  same  was 
not  lighted.  All  the  other  ends,  platforms, 
and  spaces  between  the  other  cars  compos- 
ing the  train  were  vestibuled  and  Inclosed, 
thereby  enabling  passengers  to  walk  from  one 
car  to  another  without  any  danger  of  being 
thrown  from  the  platform  of  said  cars.  De- 
fendant, being  in  Indianapolis,  and  desiring 
to  return  to  his  home  in  Richmond,  purchas- 
ed a  ticket,  and  became  a  passenger  on  the 
train.  He  entered  the  day  coach,  and  soon 
thereafter  became  sick,  and  by  reason  of  said 
sickness  It  became  necessary  for  him  to  use 
a  water  closet  He  thereupon  walked  to  the 
water  closet  in  the  rear  part  of  said  day 
coach,  and  attempted  to  enter  the  same,  but 
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the  door  was  locked,  and  he  was  nnable  to 
do  80,  and,  belleTing  that  the  spaces  between 
all  the  cars  of  the  train  were  vestibtiled, 
guarded,  and  Inclosed,  he  thereupon  attempt- 
ed to  pass  from  said  car  in  whidi  he  waa 
riding  to  the  car  Immediately  in  the  rear 
thereof  In  search  of  a  water  closet,  and  when 
he  stepped  on  the  platform  of  the  car  im- 
mediately in  the  rear  of  the  passenger  coach 
he  was  then-  and  there  violently  hurled  and 
thrown  from  said  platform  to  the  ground  by 
the  lurching  of  the  train  and  injured.  When 
thrown  from  the  train  It  was  running  at  the 
rate  of  50  miles  an  hour,  over  an  uneven 
track,  and  by  reason  of  Its  speed  and  the 
rough  condition  of  the  track  the  train  was 
rocking  and  lurching  from  side  to  side.  The 
negligence  charged  is:  "That  said  defendant 
carelessly,  negligently,  and  wrongfully  made 
up  such  train  by  placing  said  combination 
car  between  said  passenger  coach  In  which 
the  plaintiff  was  riding  and  the  Pullman 
sleepers."  It  Is  also  alleged  that  when  he 
attempted  to  pass  into  the  combination  car 
he  had  no  knowledge  of  the  character  and 
construction  of  the  platform,  nor  that  the 
same  was  not  vestibuled,  guarded,  or  light- 
ed. "And  by  reason  of  the  lack  of  guard 
rails  or  vestlbuling  devices  about  the  platform 
leading  Into  said  combination  car  from  wUch 
he  was  thrown,  the  lack  of  lights  to  enable 
him  to  see  said  negligent,  careless,  and  wrong- 
ful arrangement  of  cars  in  said  train,  and 
the  dangerous  and  high  rate  of  speed  at 
which  the  train  was  being  operated,  the  iriain- 
tlff  was  thrown  from  said  train  and  injured 
ns  hereinafter  described."  The  second  para- 
graph of  the  complaint  Is  not  different  from 
Ihe  first  in  any  material  respect.  A  demur- 
rer to  each  paragraph  of  the  complaint  was 
overruled.  The  defendant  answered  the  gen- 
eral denial  and  one  affirmative  paragraph. 
Trial  by  Jury,  verdict  and  judgment  for  the 
l)lalntl£C  over  a  motion  for  a  new  trial. 

We  are  called  upon  to  decide  whether  the 
facts  stated  In  the  complaint  constitute  a 
cause  of  action.  In  common-law  actions  found- 
ed on  negligence  the  rale  Is  firmly  established 
that  the  negligence  relied  on,  whether  of  com- 
mission or  omission,  must  be  averred  In  direct 
and  positive  terms,  or  such  a  state  of  facts  set 
fortb  as  will,  In  the  usual  conrse-  of  things, 
to  a  certainty  Impel  the  presumption  that  the 
Injury  sued  for  was  the  result  of  the  de- 
fendant's negligence.  Kentucky  Bridge  Co.  v. 
Moran,  169  Ind.  18,  80  N.  E.  530;  Laporte 
Carriage  Co.  v.  Sullender,  165  Ind.  294,  299, 
75  N.  E.  2T7;  Penn.  Co.  v.  Marlon,  104  Ind. 
240,  3  N.  E.  874;  Railway  Co.  v.  Andei-son, 
58  Ind.  418.  Applying  the  rule  above  stated 
to  the  complaint.  It  cannot  be  sustained. 

The  action  chiefly  rests  npon  the  averment 
in  each  paragraph  that  the  defendant  'held 
out  to  the  public  that  said  train  was  a  com- 
pletely vestibuled  train,"  and  that  the  plaln- 
tlft  believing  the  train  to  be  so  protected,  he 
attempted  to  pass  from  the  passenger  coach 
in  which  he  was  riding  to  the  car  next  In  the 


rear  oicer  the  nnlighted  platforms  of  said 
cars,  and  was  Injured  by  reason  of  the  ab- 
sence of  a  vestibule  from  the  forward  end  of 
the  rear  car.  A  railroad  company  Is  not  re- 
quired by  law  to  vestibule  Its  passenger 
trains,  nor  any  class  of  its  cars,  and  a  fail- 
ure to  do  so  Is  not  of  Itself  negligence.  It  Is, 
however,  well  known  that  a  vestibuled  train 
Is  less  hazardous  to  one  having  occasion  to 
pass  from  one  car  to  another  while  the  train 
is  In  motion  than  one  not  vestibuled.  A  com- 
pany, therefore,  should  not  advertise  Its  train 
as  completely  vestibuled,  and  thereafter  op- 
erate It  In  whole  or  in  part  as  not  vestibuled. 
If  It  does  so,  a  passenger  who  shows  in  his 
complaint  that  be  reasonably  believed  from 
the  defendant's  advertisements  or  other  no- 
tice that  the  train  on  which  be  had  passage 
was  vestibuled,  and,  relying  upon  the  fact, 
he  was  thereby  Induced  to  attempt  to  pass 
from  one  car  Into  another  when  the  train 
was  running  rapidly,  and  became  Injured  by 
reason  of  the  absence  of  a  vestibule  from  an 
intervening  platform,  we  think  sliould  have 
the  question  of  the  defendant's  negligence 
submitted  to  the  jury.  But  the  complaint  be- 
fore us  does  not  exhibit  this  state  of  facts. 
It  Is  not  averred  In  either  paragraph  that 
the  defendant  was  guilty  of  negligence  in  any- 
thing It  bad  done  or  had  left  undone  with 
reference  to  the  vestlbuling  or  failure  to  ves- 
tibule the  cars  composing  the  train  upon 
which  the  plaintiff  was  a  passenger.  It  is 
not  averred  that  the  plaintiff  knew  that  the 
defendant  was  holding  out  to  the  public  that 
the  train  was  vestibuled  when  he  attempted  to 
pass  between  the  cars;  nor  does  it  appear 
that  he  relied  upon  such  holding  out,  or  that 
he  was  Induced  thereby  to  undertake  the  pas- 
sage, which  he  would  otherwise  not  have  un- 
dertaken. Neither  Is  It  shown  how  long  the 
platform  of  the  car  had  been  without  a  vesti- 
bule; nor  that  the  defendant  knew  or  bad 
cause  to  know  that  It  was  In  that  condition. 
The  only  allegation  concerning  the  plaintiff's 
state  of  mind  before  bis  Injury  Is  as  follows: 
"And,  believing  that  the  platform  and  the 
space  between  the  cars  •  •  •  were  fully 
vestibuled  •  •  •  he  crossed  the  platform 
of  the  day  coach,  and,  stepping  upon  the  plat- 
form of  the  next  car,  was  violently  thrown 
therefrom  to  the  ground  by  the  lurching  of 
the  train."  How  he  reached  the  belief  that 
the  platforms  were  Inclosed,  whether  from 
the  "holding  out,"  or  from  what  he  had  ob- 
served In  boarding  the  train,  or  from  what 
some  fellow  passenger  had  told  him,  we  are 
not  Informed.  In  brief,  there  Is  nothing 
averred  In  either  paragraph  concerning  the 
vestibules  that  is  Inconsistent  with  due  care 
on  behalf  of  the  defendant.  Under  such  aver- 
ments there  Is  no  ground  for  Implied  negli- 
gence. Furthermore,  the  allegation  that  the 
defendant  "held  out  to  the  public  that  said 
train  was  vestibuled"  is  in  the  nature  of  a 
concluslcfn  rather  than  a  statement  of  fact 
Facts  and  not  conclusions  must  be  pleaded 
How  Is  the  court  to  know  whether  the  "hold- 
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Ing  out"  alleged  was  an  existing  fact,  or  a 
mere  personal  conclusion  of  the  pleader? 
And  how  was  it  held  out?  By  printed  adver- 
tisement, by  private  circular,  by  verbal  rep- 
resentations of  Its  agents,  or  by  usage? 
When  and  where  was  it  "held  out"  is  even 
left  to  conjecture. 

Negligence,  however,  is  directly  charged 
in  respect  to  the  ojaklng  up  of  the  train  by 
"carelessly,  negligently,  and  unlawfully" 
placing  a  bagagge  car  Immediately  in  the 
rear  of  the  passenger  car  in  which  the  plain- 
tiff was  riding,  contrary  to  section  5191, 
Bums'  Ann.  St.  1901.  This  statute  forbids, 
in  the  formation  of  a  passenger  train,  the 
placing  of  a  baggage,  freight,  merchandise, 
or  lumber  car  in  the  rear  of  a  passenger  car. 
It  was  enacted  in  1852  (Rev.  St.  1852,  p.  420, 
8  31),  when  It  was  generally  the  custom 
with  railroad  companies  to  form  and  operate 
mixed  trains  composed  of  passenger  and  traf- 
fic cars  so  arranged  in  the  train  as  would  be 
most  convenient  in  dispatching  the  company's 
business.  The  chief  purpose  of  the  act  doubt- 
less was  to  diminish  the  danger  of  passen- 
gers becoming  Injured  in  cases  of  derailment 
or  collision  of  trains  by  the  momentum  of 
heavily  laden  rear  cars.  How  far  the  stat- 
ute is  applicable  to  modem  methods  of  op- 
erating railroads,  and  whether  railroad  cor- 
porations are  amenable  to  the  statute,  are 
questions  not  necessary  to  a  final  disposition 
of  the  case,  and  therefore  left  undecided. 

Assuming  that  the  car  immediately  in  the 
rear  of  the  passenger  coach  in  which  the 
plalntifT  was  traveling  was  a  baggage  car, 
we  are  unable  to  see  how  the  case  could  have 
been  different,  under  the  facts  alleged,  if  it 
bad  been  a  passenger  car,  equipped  with  the 
same  kind  of  platform.  The  details  of  the. 
accident  are  fully  set  out  In  the  complaint, 
and  they  clearly  show  that  It  did  not  result 
from  the  momentum  or  weight  of  the  rear 
car  or  from  the  character  of  its  load,  or  from 
the  falling  or  jostling  of  some  part  of  it. 
Nothing  can  be  more  certain  from  the  aver- 
ments than  that  It  was  the  form,  size,  and 
exposed  condition  of  the  platform  of  the 
next  car  that  caused  the  injury,  and  not  the 
fact  that  the  car  was  carrying  baggage,  or 
that  It  was  constructed  for  the  transporta- 
tion of  baggage.  In  fine,  it  appears  from  the 
complaint  that  the  plaintiff  was  hurt,  not 
because  the  train  was  made  up  in  violatlou 
of  the  statute,  but  because  a  car  with  an 
open  and  exposed  platform  was  attached  to 
the  rear  end  of  the  day  coach.  This  over- 
throws the  complaint  by  showing  affirmative- 
ly that  the  negligence  charged  was  not  the 
proximate  cause  of  the  injuries  sued  tor. 
Enochs  V.  Pittsburg,  etc.,  R.  R.  Co.,  145  Ind. 
635,  44  N.  E.  658;  Fairmount,  etc.,  Ass'n 
V.  Downey,  146  Ind.  503,  45  N.  B.  696;  City 
of  Logansport  v.  Klhm,  159  Ind.  68,  71,  64 
N.  B.  595;  Nlckey  v.  Steuder,  164  Ind.  189, 
191,  73  N.  E.  117. 

The  Judgment  Is  reversed,  with  Instructions 


to  sustain  the  demurrer  to  each  paragraph 
of  the  complaint. 
Judgment  reversed. 


(170-  Ind.  su) 

CITY  OF  AUBURN  et  al.  v.  STATE  ex  wL 

FIRST  NAT.  BANK.  OF  CHICAGO, 

ILL.,  et  al.    (No.  20,908.) 

(Supreme  Court  of  Indiana.    June  4,  1908.) 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  S3  N.  E.  997. 

PER  CURIAM.    Appellee,  the  relator  here- 
in, lias  petitioned  for  a  rehearing,  and  en- 
deavors to  sustain  Its  right  thereto  on  sub- 
stantially the  same  grounds  as  It  advanced 
to  uphold  the  judgment  of  the  lower  court 
Its  learned  counsel  argue  that  its  right  to  a 
writ  of  mandamus  should  not  be  denied  by 
the  court  so  construing  the  statute  of  1901, 
upon  which  the  proceedings  to  improve  the 
public  streets   in  question   are  based,   "as 
wrongfully  to  give  the  city  the  fruits"  of  the 
contractor's  labor  without  compensation.    At 
the  former  hearing  appellant's  counsel  con- 
tended that  this  action  was  but  a  mere  effort 
on  the  part  of  appellee,  through  tt>e  means 
of  a  writ  of  mandamus,  "to  collect  a  quan- 
tum meruit  for  work  done  under  an  uncom- 
pleted conti-act"     This  contention  apparent- 
ly is  justified  by  the  argument  advanced  by 
appellee's  counsel  upon  the  petition  for  a  re- 
bearing.    Whether  the  defaulting  contractor, 
the  Interstate  Constmctlon  Company,  or  the 
bank  as  Its  assignee,  can  recover  against  ap- 
pellant city  in  an  action  at  law  upon  an 
implied  assumpsit  for  tbe  amount  of  work 
done  and  materials  furnished  under  the  bro- 
ken or  unfulfilled  contract  is  not  the  question, 
under  tbe  facts,  with  which  we  have  to  deal 
or  decide  in  this  appeal.     Appellant  insists 
that  whatever  remedy  appellee  had  under  its 
contract  for  securing  payment  for  the  work 
done  and  materials  furnished  in  performing 
to  completion  the  job  of  paving  or  improving 
the  streets  in  question  is,  under  the  law,  con- 
fined or  limited  to  the  special  assessments 
made  upon  the  property  benefited  by  tbe  im- 
provement   It  is  certainly  evident  that  un- 
der tbe  undisputed  facts  appellant  owed  ap- 
pellee no  duty  which  the  latter  In  any  sense 
had  the  right  to  enforce  by  mandamus.    This 
question  Is  the  one  presented  and  decided  In 
this  appeal.    The  proposition  that  the  relator 
Is  not  entitled  to  a  writ  of  mandate,  we  be- 
lieve,   is  so  manifest  that  nothing   further 
need  be  added  or  advanced  in  support  of  the 
original  opinion.    Its  right  to  recover  gener- 
ally against  appellant  In  an  action  at  law  on 
a  quantum  meruit  for  tbe  work  performed 
and  material  furnished  by  its  assignor  un- 
der the  broken  or  unperformed  contract  is  a 
question  not  before  us  and  consequently  is 
not  in  any  sense  decided.    Upon  this  point, 
however,  the  following  cases,  among  others, 
may  be  consulted:    City  of  Detroit  t.  Mich- 
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igan  Paving  Oo.,  36  Micb.  335;  Connoly  y. 
City  and  County  of  San  Francisco  (Cal.)  33 
Pac.  1109.  Howard  v.  City  of  Osbkosh,  37 
Wis.  242,  cited  by  appellee,  is  not  In  point 
under  the  facts  in  tbe  case  at  bar  and  the 
law  applicable  thereto. 
Petition  overruled. 


(42   iDd.    A.    44) 

UNIVEHSITT  or  NOTRE  DAME  v.  WINK- 
LER BROS.  MFG.  CO.    (No.  6,193.) 
(Appellate  C!oart  of  Indiana.     Jane  4,  1908.) 
BviDERCB— Best  a.nd  Secondabt. 

It  was  error  to  receive  testimony  as  to  the 
contents  of  a  written  option,  where  such  testi- 
mony was  not  on  a  collateral  matter,  bat  was 
material  to  the  issues,  and  where  there  was  no 
showing  that  the  writing  could  not  be  produced 
and  introduced  in  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {§  605-637.] 

Appeal  from  Circuit  Court,  La  Porte  Coun- 
ty; John  C.  Rlchter,  Judge. 

Action  by  Winkler  Bros.  Manufacturing 
Company  against  University  of  Notre  Dame. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed. 

Hubbard  &  Hubbard  and  James  S.  Drake, 
for  appellant    Harry  R.  Wair,  for  appellee. 

HADLET,  J.  This  action  was  originally 
brought  by  appellee  in  the  St  Joseph  cir- 
cuit court  to  recover  damages  from  appel- 
lant for  breach  of  a  special  contract  The 
complaint  was  in  one  paragraph.  The  venue 
was  changed  to  the  La  Porte  circuit  court, 
where  appellee  dismissed  the  first  paragraph 
of  tlie  complaint  and  filed  a  second  para- 
graph, tbe  theory  of  which  was  for  a  quan- 
tum meruit  for  Bervices  rendered,  and  ex- 
penses, advancements,  and  disbursements 
made  in  procuring  options  in  buying  land 
for  appellant 

It  will  assist  In  understanding  this  opin- 
ion to  state  the  issues  of  fact  between  the 
parties.  The  appellee  contended,  and  its 
evidence  tended  to  show,  that  the  parties 
agreed  that  tbe  .appellant  would  give  to  the 
appellee  10  acres  of  land  for  a  factory  site 
to  its  satisfaction,  with  railroad,  street  car, 
and  grainage  facilities,  If  the  appellee  would 
procure  options  for  appellant  under  wliich 
appellant  would  acquire  a  body  of  real  es- 
tate near  South  Bend,  Ind.  No  specific  tract 
of  10  acres  was  identified,  nor  were  any  par- 
ticular facilities  fixed.  Appellant  contended, 
and  its  evidence  t^ided  to  show  a  joint  en- 
terprise between  the  parties  from  which  both 
expected  benefits,  tbat  they  entered  into  an 
agreement  by  which  appellant  agreed  to  give 
to  appellee  10  acres  for  a  factory  site  on 
the  land  to  be  acquired.  The  appellee  agreed 
to  get  the  Grand  Trunk  Railway  to  build 
a  spur  to  tbe  appellant's  grounds,  to  erect 
a  factory  of  agreed  dimensions,  operated  by 
electricity,  and  procure  options  under  which 
appellant  eould  acquire  the  land  In  question ; 
tliat,  in  case  they  failed  in  their  enterprise, 


the  appellee  should  make  no  claim  for  com- 
pensation. The  options  were  obtained,  the 
land  bought  by  appellant  The  Grand  Trunk 
dedlned  to  build  the  spur  except  on  terms 
that  neither  of  the  parties  would  accept. 
The  appellee  refused  to  take  10  acres  out  of 
the  land  bought,  and  now  sues  on  the  quantum 
meruit  for  the  value  of  its  services  in  pro- 
curing the  options.  No  question  Is  raised 
on  the  sufficiency  of  the  complaint,  and  we 
decide  nothing  with  regard  theretb.  All  ques- 
tions are  presented  upon  the  ruling  on  the 
motion  for  a  new  trial. 

On  the  trial  of  the  cause  it  appeared  that 
at  the  first  conference  between  the  parties, 
and,  as  a  basis  or  at  least  Inducement  for  tbe 
agreement  that  was  subsequently  entered  in- 
to, appellee  exhibited  a  document  which  be 
called  an  option  on  10  acres  of  land  for  a 
factory  site  on  one  of  the  tracts  of  land  that 
was  afterwards  bought,  known  as  tbe  "Judie 
Tract"  Appellee,  after  testifying  to  the  ex- 
ecution of  this  option,  and  tbat  it  was  pre- 
sented to  the  managing  officer  of  appellant 
company  and  read  by  him  at  the  first  con- 
ference, was  permitted  to  testify  orally,  over 
objections  of  appellant,  as  to  Its  terms  and 
conditions,  without  any  proper  showing  that 
said  written  instrument  conld  not  be  pro- 
duced and  Introduced  in  evidence.  The  ques- 
tion of  the  admissibility  of  this  evidence  is 
properly  presented  to  this  court,  and  it  Is 
earnestly  insisted  by  appellant  that  its  ad- 
mission constituted  reversible  error.  It  is 
a  well-established  rule  that  parol  evidence 
of  the  contents  of  a  written  instrument  that 
goes  to  the  proof  of  the  issue  is  inadmissible 
until  it  is  shown  to  the  satisfaction  of  tbe 
court  that  the  Instrument  itself,  after  dill- 
gent  effort  in  that  behalf,  cannot  be  pro- 
duced, or  that  the  same  Is  in  the  hands  of 
the  adverse  party,  and  such  adverse  party 
has  been  properly  notified  to  produce  it  at 
the  trial,  but  falls  to  do  so.  Newton  v.  Don- 
nelly, 9  Ind.  App.  359,  88  N.  E.  769;  Frazee 
V.  State,  58  Ind.  8;  Coonrod  v.  Madden, 
126  Ind.  197,  25  N.  E.  1102 ;  1  Greenleaf  Ev. 
i  275  et  seq.  Appellee  does  not  deny  the 
rule  above  laid  down,  but  contends  that  tbe 
testimony  in  question  was  on,  a  collateral 
matter,  and  therefore  presents  an  exception 
to  the  general  rule,  and  cites  numerous  cases 
in  support  of  this  contention,  among  them 
being  Coonrod  v.  Madden,  supra,  where  the 
court  states  the  exception  as  follows:  "Tbe 
general  rule  has  no  application  where  the 
written  instrument  Is  merely  collateral  to 
tbe  issue,  as  where  the  parol  evidence  re- 
lates to  matters  distinct  from  the  Instru- 
ment of  writing,  although  the  same  fact 
conld  be  proved  or  disproved  by  the  writing." 
If  the  testimony  with  regard  to  the  option 
was  only  introduced  for  tbe  purpose  of  show- 
ing that  an  option  had  been  entered  into, 
and  its  general  terms  described  merely  for 
identification,  and  Its  conditions  and  stipu- 
lations had  no  bearing  upon  the  issue,  then 
appellee's  position  might   be  traable.     But 
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It  appeara  from  the  record  that  the  effect  of 
the  teBtImoii.<f  went  much  farther  than  this, 
and  It  also  appears  that  appellee  so  intended 
that  It  should.  Appellee  admits  in  its  brief 
that  the  testimony  was  within  the  issues, 
and  tended  to  support  the  allegations  of  the 
complaint.  It  Is  shown  by  the  record  that 
appellee  sought  to  make  it  appear  that  this 
option  was  of  value  to  it;  that  It  was  sur- 
rendered to  appellant,  and  was  the  induce- 
ment and  part  of  the  consideration  for  the 
agreement  that  was  entered  into  between  ap- 
pellant and  appellee.  It  also  tended  to  sup- 
Itort  appellee's  contention  that  be  was  to 
hare  something  more  for  securing  the  op- 
tions on  the  land  purchased  than  a  10-acre 
factory  site  free,  for  that,  under  the  option 
in  question,  he  already  had,  if  its  terms 
were  as  testified  to.  Its  probative  force 
and  effect,  therefore,  were  dependent  upon 
Its  terms  and  conditions.  These  being  mate- 
rial, the  best  proof  of  them  was  the  instru- 
ment Uaelt.  And,  when  this  could  be  had, 
or,  in  its  absence,  when  there  was  no  show- 
ing of  an  effort  to  procure  it,  parol  proof 
thereof  was  inadmissible. 

Appellee  also  contends  that  certain  wit- 
nesses for  the  appellant  testified  to  the  con- 
tents of  this  option,  and  hence  the  error,  if 
any,  was  rendered  harmless.  We  have 
searched  the  record,  and  fail  to  find  such 
testimony.  The  option  is  referred  to  a  num- 
ber of  times  by  numerous  witnesses,  two  of 
whom  at  least  were  witnesses  for  appel- 
lant, but  none  of  whom  pretend  to  specific- 
ally give  its  conditions,  but  describe  it  in 
general  terms.  In  view  of  the  sharp  con- 
flict in  the  evidence  on  all  material  points 
and  the  prominence  and  argumentative  force 
that  was  given  the  terms  of  the  option,  we 
cannot  say  the  error  was  harmless. 

Many  other  questions  are  presented  that 
may  not  arise  on  a  retrial,  and  are  there- 
fore not  considered. 

Judgment  reversed. 

RABB,  C.  J.,  and  COMSTOCK,  MYERS, 
and  WATSON,  JJ.,  concur.  BOBT,  J.,  ab- 
sent 


(42  Ind.  A.  14) 

STRANGE  V.  HUNTINGTON  MGHT  & 

FUEL  CO.    (No.  6,132.) 

(Appellate  Court  of  Indiana.     June  2,  1908.) 

New  Tbial— Gbounds— Vebdict— Excessivk- 

NBSS. 

Where,  in  an  action  on  an  account,  ail  the 
credits  were  applied  to  the  oldest  item  of  the  ac- 
count, and  the  amount  due  on  the  sum  of  the 
accounts  not  barred  by  limitations  was  a  mat- 
ter of  mathematical  calculation,  it  is  not  neces- 
sary to  order  a  new  trial  because  the  amount  of 
the  verdict  was  in  excess  of  that  sum,  but  the 
cause  may  be  affirmed  on  condition  that  plain- 
tiff remit  from  his  judgment  the  excess  over  the 
gam  actually  due. 

[Ed.  Note.— For  coses  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  S§  153,  324r-329.] 

Appeal  from  Circuit  Court,  Grant  County ; 
H.  J.  Faulus,  Judge. 


Action  by  the  Huntington  Light  ft  Fuel 
Company  against  James  B.  Strange.  On  mo- 
tion to  modify  mandate.  Motion  granted,  and 
Judgment  affirmed  on  condition  that  a  remit- 
titur be  made. 

See  84  N.  E.  355. 

T.  B.  Dlcken  and  John  T.  Strange,  for  ap- 
pellant    St  John,  Charles  &  Gemmill,  for 

appellee. 

HADLET,  J.  Appellee  has  filed  a  petition 
to  modify  the  mandate  in  this  cause,  and  in- 
sists that  the  evidence  clearly  shows  that  the 
amount  due  is  a  matter  of  mathematical  cal- 
culation. Upon  the  original  hearing  we  were 
impressed  with  this  view;  but,  since  this 
phase  of  the  case  had  not  been  fully  present- 
ed in  the  briefs,  we  did  not  search  the  rec- 
ords to  verify  the  claims  of  the  parties.  Up- 
on this  motion,  however,  both  parties  agree 
that  the  only  question  between  them  is  the 
amount  of  the  excess,  and  this  hinges  upon 
whether  all  the  credits  were  applied  to  the 
oldest  item  of  the  account,  or  whether  only  a 
portion  of  such  credits  were  thus  applied. 
The  evidence  on  this  question  Is  positive,  and 
Is  not  denied' by  any  one  that  said  credits 
were  thus  applied  by  appellee,  and  that  the 
amount  therefore  due  on  the  sum  of  the  ac- 
counts not  barred  by  the  statute  of  limita- 
tion was  $1,514.07  at  the  date  of  the  Judg- 
ment This  being  true,  it  would  be  entailing 
useless  litigation  to  send  this  cause  back  for 
a  new  trial,  and  Justice  to  all  parties  will  be 
best  subserved  if  the  mandate  In  said  cause 
be  modified. 

It  Is  therefore  ordered  that,  if  appellee  will 
within  30  days  remit  from  said  Judgment  the 
excess  of  the  same  over  the  sum  of  $1,514.07 
as  of  the  date  of  rendition,  said  cause  will 
be  affirmed.  If  such  remittitur  Is  not  made, 
then  said  cause  to  be  reversed  as  of  this 
date.  In  either  case  costs  of  appeal  to  be 
taxed  to  appellee. 

RABB,  O.  J.,  and  COMSTOCK,  MYERS, 
and  WATSON,  JJ.,  concur.  ROBY,  J.,  ab- 
sent 


(41  Ind.  A.  ns) 

WABASH  R.  (30.  v.  REYNOLDS. 

(No.  6,160.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

May  26,  1908.) 

1.  Pleadino — Complaint  —  Pleadibo  Wbii- 

TEN  iNSTBiniBNTS. 

Burns'  Ann.  St.  1901,  g  305,  provid?8  that 
when  any  pleading  is  founded  on  a  written  in- 
strument, the  original  or  a  copy  must  be  filed 
with  the  pleading,  which,  when  not  copied  into 
the  pleadmgs,  shall  be  taken  as  a  part  of  the 
record.  A  complaint  alleged  that  defendant  rail- 
road company  erected  and  maintained  a  hospital 
in  1900,  and  prior  thereto  adopted  certain 
"Rules."  referred  to  as  EzUbit  A;  that  plain- 
tiff in  that  year  was  employed  by  defendant,  and 
while  in  its  employment  in  1903  injured  his  leg, 
and  was  taken  to  defendant's  hospital ;  that 
plaintiff  had  paid  a  certain  sum  monthly  while 
in  defendant's  employment  for  all  medical  serr- 
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ices  he  should  reoulre  while  in  defendant's 
service,  and  defendant  undertook  to  receive 
plaintiff  in  its  hospital  for  proper  treatment,  but 
its  suiseon  negligentlr  treated  him,  and,  after 
an  examination  which  showed  that  plaintiff  was 
not  cured,  discharged  him  from  the  hospital, 
causing  him  great  expense  for  subsequent  medi- 
cal services,  etc.  Exhibit  A  recited  that  de- 
fendant's employes  agreed  to  contribute  a  fund 
for  the  maintenance  of  hospitals,  etc.,  for  the 
use  of  sick  and  injured  employes,  and  directed 
that  a  certain  amount  be  taken  from  the  pay  of 
each  employ^,  and  provided  for  the  amount  of 
Ivnpfits  to  which  employes  were  entitled,  etc. 
Held  that,  giving  the  complaint  the  theory  mast 
clearly  stated  therein,  and  eliminating  conclu- 
sions and  recitals,  (he  complaint  was  not  found- 
ed on  the  rules  referred  to.  and  hence  the  suffi- 
ciency of  the  pleading  must  be  determined  with- 
out reference  to  the  exhibit. 
2.  Same— Stating  Cause  of  Action— Aixb- 

OATioN  OF  Facts — Infebences. 

The  material  facts  necessary  to  constitute 
a  cause  of  action  must  be  directly  averred,  and 
a  material  fact  in  a  complaint  cannot  be  sup- 
plied by  inference  or  conjecture  either  at  com- 
mon law  or  under  Bums'  Ann.  St.  1001.  §  341, 
requiring  a  statement  of  the  facts  constituting 
the  cause  of  action  in  plain  and  concise  lan- 
guage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  SS  66-75.] 

8.  Hospitals— Actions. 

A  complaint  alleged  that  defendant  erected 
and  maintained  a  hospital  for  its  employes  in 
1900,  and  adopted  i-ules  governing  the  admission 
of  its  employes  thereto,  by  which  they  were  to 
pay  certain  fees  out  of  their  wages  for  necessary 
medical  attention ;  that  plaintiff,  while  in  de- 
fendant's employment  in  1903,  was  injured  and 
taken  to  defendant's  hospital,  and  defendant  nn- ; 
dertook  to  receive  plaintiff  in  its  hospital  for 
proper  treatment,  but  its  surgeon  negligently 
treated  him,  and,  after  an  examination  which 
showed  that  plaintiff  was  not  cured,  discharged 
him  from  the  hospital,  causing  him  great  ex- 
pense for  subsequent  medical  attention,  etc. 
Held,  that  the  complaint  was  framed  on  a  the- 
ory of  tort,  and  was  insufficient,  again-st  a  de- 
mnrrer.  because  it  did  not  positively  and  direct- 
ly allege  that  defendant  owned  the  hospital 
when  plaintiff  was  injured  and  discharged  there- 
from, and  it  could  not  be  inferred  from  the  al- 
legation that  defendant  owned  the  hospital  in 
1900  th*t  it  still  owned  it  when  plaintiff  was  in- 
jured. 

4.  Samei— Pleading— W1I-1.FOI,  Ikjubt— Sof- 

FICIENOT   OF  ALLEOATIONB. 

The  complaint  was  insufficient  on  demurrer 
as  an  action  for  willful  injury,  since  it  did  not 
show  that  plaintiff  received  any  injury  as  the 
resQlt  of  defendant's  wrongful  act.  except  such 
as  resulted  from  its  breach  of  contract^  and  did 
not  show  that  the  dismissal  was  with  intent  to 
inflict,  willfully  and  purposely,  the  particular 
injury  of  which  plaintiff  complained. 

8.  Appeal  awo  Ebbob— Review— Theokt  in 

Tbial  Cottbt. 

Where  the  i>arties  at  the  trial  treated  the 
action  as  being  in.  tort,  the  same  theory  must 
be  adhered  to  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  |§  1053-1009.] 

6.  Negligence— Bi,EMENT8  of   "Actionable 
Negligence." 

In  every  case  involving  "actionable  negli- 
gence" it  is  necessary  to  show  the  existence  of 
a  dnt:^  on  the  part  of  defendant  to  protect  the 
plaintiff  from  the  injury  complained  of,  a  fail- 
ure by  defendant  to  perform  that  duty,  and  in- 
jury resulting  to  plaintiff  from  such  failure,  and 

84  N.E.-63 


the  absence  of  either  of  thcM  elements  renders 
the  complaint  bad. 

[Ed.  Note.— For  cases  ia  point,  see  Cent  Dig. 
vol.  37,  Negligence,  St  1-6. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  148,  149 J    vol.  8,  p.  7563.] 

Appeal  from  Circuit  Court,  Miami  Coun- 
ty;  Bobt.  J.  Loveland,  Special  Judge. 

Action  by  Daniel  C.  Reynolds  against  the 
Wabash  Railroad  Company  and  another. 
From  a  judgment  for  plaintiff  against  de- 
fendant railroad  company,  said  defendant 
appeals.    Reversed. 

Bailey  &  Cole  and  Stuart,  Hammond  & 
Blmmis,  for  appellant  F.  D.  Butler  and 
Cox  ft  Andrews,'  for  appellee. 

MYERS,  P.  J.  Appellee  sued  appellant 
and  Edward  H.  Oriswold  to  recover  dam- 
ages for  bis  alleged  willful  and  wrongful 
discharge  by  appellant  from  its  hospital  at 
Peru,  Ind.  The  defendants  separately  an- 
swered the  complaint  in  denial.  There  was 
a  general  verdict  in  favor  of  appellee  and 
against  both  defendants  on  the  amended 
fourth  paragraph  of  the  complaint  With 
the  general  verdict  the  Jury  returned  an- 
swers to  32  interrogatories.  A  separate  mo- 
tion by  each  defendiint  for  Judgment  in 
Its  and  his  favor  on  the  answers  to  the  In- 
terw^atories  notwithstanding  the  general  ver- 
dict were  each  overruled,  and  thereupon 
each  of  said  defendants  moved  the  court 
for  judgment  in  its  and  his  favor  upon  the 
statements  In  the  pleadings  In  said  cause 
notwithstandtng  the  general  verdict  render- 
ed against  each  of  them.  The  motion  of  ap- 
pellant was  overruled,  and  the  motion  of 
the  defendant  Griswold  was  sustained.  Ap- 
pellee thereupon  moved  thp  court  for  judg- 
ment against  appellant  and  in  his  favor 
on  the  general  verdict.  This  motion  was 
sustained,  and  judgment  rendered  in  favor 
of  appellee  for  $1,500.  Griswold  had  Judg- 
ment for  his  costs. 

By  proper  assignment  of  error  said  para- 
graph of  complaint  is  challenged  for  want 
of  sufficient  facts  to  withstand  a  demurrer. 
The  allegatimis  of  this  paragraph  In  sub- 
stance show  that  prior  to  the  year  1900 
appellant  erected  and  maintained  a  hospital 
in  the  city  of  Pern,  Ind.,  and  prior  to  that 
year  adopted  and  published  rules  relative 
thereto,  which  are  sought  to  be  made  a  part 
of  said  paragraph  by  exhibit ;  that  appellee 
in  the  year  1900  was  employed  by  appellant 
to  do  certain  work,  and  while  so  in  appel- 
lant's employ,  on  July  16,  1903,  he  slipped 
and  fell,  breaking  the  femur  of  his  right 
leg  about  1%  inches  below  that  part  known 
as  the  great  trochanter ;  "that  plalntlfF  was 
taken  Immediately  to  the  defendant  com- 
pany's hospital  at  Peru,  Ind."  It  is  also 
alleged  that  aiq;>ellee  from  the  time  he  en- 
tered appellant's  service  In  the  year  1900 
until  July,  1903,  paid,  and  appellant  re- 
ceived from  him,  the  sum  of  35  cents  per 
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month  "In  fall  for  any  and  all  medical  and 
surgical  services  which  plaintiff  should  re- 
quire during  the  time  he  remained  in  the 
service  of  the  defendant  company";  that 
for  the  consideration  aforesaid  appellant 
"undertook  and  agreed  to  receive  plaintiff 
into  said  hospital,  and  to  properly  treat, 
care  for,  and  render  medical  and  surgical 
aid  as  required  until  cured  or  healed  and  In 
a  condition  to  be  discharged."  Said  para- 
graph also  shows  that  said  Edward  H.  Orls- 
wold  was  in  charge  of  the  hospital  and 
bad  charge  of  appellee  while  therein,  and 
did  negligently  and  carelessly  treat  appel- 
lee's injury,  describing  the  treatment,  anfl 
"the  defendant's  surgeon,  the  said  Edward 
H.  Griswold,  and  the  said  Dr.  H.  W.  More- 
bouse,  who  represented"  appellant  In  that 
behalf,  upon  an  examination  of  appellee's 
leg,  learned  that  the  same  was  not  healed 
and  would  sustain  no  weight,  and  with  full 
knowledge  that  appellee  was  not  fully  treat- 
ed and  was  not  cured  said  appellant  "will- 
fully, purposely,  and  wrongfully  discharged 
and  ejected  plaintiff  from  said  hospital  in 
a  weak  and  helpless  condition";  that  after 
being  so  discharged  appellee  employed  an- 
other physician  or  surgeon,  who  advised 
and  performed  a  surgical  operation  on  his 
leg,  resulting  In  a  partial  cure,  and  whereby 
he  was  enabled  to  walk  without  the  use  of 
crutches;  that  he  Incurred  great  expense, 
and  suffered  great  mental  and  physical 
agony  and  anguish,  etc.,  to  his  damage  in 
the  sum  of  $2,000.  Exhibit  A  referred  to  in 
said  paragraph,  In  so  far  as  It  Is  pertinent 
to  the  questions  here  Involved,  la  as  fol- 
lows: 

"Rules  of  the  Wabash  Railroad  Company 
for  the  Guidance  of  Employ te  and  Others 
in  Cases  of  Personal  Injuries,  Deaths  and 
Sickness,  and  of  Wabash  Employes'  Hos- 
pital Association. 

"St  Louis,  Mo.,  Not.  1,  1901. 

"The  employes  of  the  Wabash  Railroad 
Company  having  agreed  to  contribute  a  fund 
for  the  care  of  such  of  their  number  as  may 
become  sick  or  may  be  Injured  while  In  the 
service  of  said  company,  and  for  the  erec- 
tion and  maintenance  of  hospitals  for  the 
use  of  such  sick  and  injured,  it  is  therefore 
directed,  In  order  to  facilitate  the  collec- 
tion and  disbursement  of  such  fund,  that  a 
deduction  shall  be  made  on  the  pay  rolls 
of  the  company  from  the  pay  of  each  em- 
ploye so  agreeing  to  contribute,  as  follows: 

"(1)  Where  the  pay  of  an  employ^  amounts 
to  fifty  dollars  or  more  per  month,  a  deduc- 
tion of  fifty  cents  will  be  made;  where  the 
pay  of  an  employ^  amounts  to  less  than 
fifty  dollars  per  month,  a  deduction  of  thirty- 
five  cents  will  be  made.  The  above  deduc- 
tions will  be  made  In  all  cases  where  the 
employs  is  in  continuous  service  or  has  work- 
ed as  many  as  fifteen  days  in  each  montti." 

Then  follows  Instructions  to  employes  rela- 
tive to  their  duty  in  case  of  disability  or 


personal  injury  to  any  employ^  entitled  to 
participate  In  the  benefits  of  the  hospital 
associatioa.     Continuing  as  follows: 

"The  Wabash   Employes'   Hospital  Associa- 
tion.    Rules  and  Instructions. 

"Every  employ6  who  has  contributed  to 
the  hospital  fund  by  deduction  from  his  pay 
or  otherwise  la  entitled  to  hospital  benefits 
upon  presentation  of  a  certificate  signed  by 
bis  or  her  foreman,  provided  that  no  em- 
ploy6  shall  be  entitled  to  care  and  treat- 
ment within  the  hospital  for  a  longer  period 
of  time  than  he  or  she  has  actually  worked 
for  the  company  and  has  contributed  to  the 
hospital  fund,  and  shall  not  be  entitled  to 
remain  in  the  hospital  after  the  surgeon 
In  charge  shall  have  certified  the  chief  sur- 
geon that  he  has  recovered  from  the  dis- 
ability on  account  of  which  he  has  entered 
the  hospital  to  such  an  extent  as  to  raider 
further  medical  and  surgical  attention  un- 
necessary." 

Some  of  the  defects  urged  against  this 
paragraph  have  their  support  in  the  theory 
that  the  alleged  cause  of  action  is  founded 
upon  the  "rules"  sought  to  be  made  a  part 
of  the  paragraph  by  exhibit  If  this  theory 
be  correct,'  the  exhibit  is  a  part  of  the  para- 
graph. Section  365,  Bums'  Ann.  St  1901; 
Miller  V.  Bottenberg,  144  Ind.  312,  41  N.  E. 
804;  Globe  Accident  Ins.  Co.  t.  Reld,  19  Ind. 
App.  203,  211,  47  N.  E.  947,  49  N.  E.  291. 
If  not,  the  sufficiency  or  Insufficiency  of  the 
pleading  must  be  determined  without  refer- 
ence to  the  exhibit  Marley  v.  National 
Bldg.,  etc.,  ABs'n,  28  Ind.  App.  369,  870,  82 
N.  E.  1023,  and  cases  cited;  Diggs  v.  Way, 
22  Ind.  App.  617,  61  N.  E.  429,  64  N.  B.  412. 
Looking  to  the  language  employed  by  the 
pleader,  and  giving  it  the  theory  most  ap- 
parent and  clearly  outlined  by  the  facts 
stated,  and  eliminating  conclusions,  recitals, 
and  Irrelevant  allegations  (Odlltlc  Stone  Co. 
V.  Ridge  [Ind.]  83  N.  E.  246;  Greenfield  Gas 
Co.  T.  Trees,  165  Ind.  209,  76  N.  E.  2;  Sey- 
mour Water  Co.  v.  City  of  Seymour,  163  Ind. 
120,  70  N.  E.  514;  South  Bend,  etc..  Plow  Co. 
V.  Cissne,  35  Ind.  App.  373,  74  N.  E.  282), 
the  material  facts  remaining  and  directly 
stated  exclude  the  conclusion  that  the  para- 
graph in  question  Is  founded  upon  the  writ- 
ten Instrument,  which  we  may  designate  as 
"rules,"  and  Is  therefore  not  to  be  taken  Into 
consideration  for  any  purpose  in  determining 
the  question  of  the  sufficiency  of  the  plead- 
ing to  withstand  a  demurrer  for  want  of 
facts. 

Cases  may  be  found  indicating  that  a 
more  liberal  rule  In  stating  a  cause  of  ac- 
tion is  permitted  under  the  Code  than  at 
common  law ;  but  upon  a  careful  reading  of 
these  cases  it  will  be  seen  that  the  relaxa- 
tion under  the  Code  applies  to  imperfect 
or  uncertain  allegations  of  fact  which  might 
have  been  made  more  certain  on  motion. 
The  decisions  are  harmonious  on  the  ques- 
tion  "that  material  facts  necessary  to  coiv 
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Btltute  a  canse  of  action  must  be  directly 
averred"  (McElwalne-Rlchards  Co.  v.  Wall, 
159  Ind.  657,  65  M.  B.  753 ;  Malott  t.  Sample, 
164  Ind.  645,  74  N.  B.  246^  South  Bend, 
etc..  Plow  Co.  V.  Clssne,  supra ;  Hay  v.  Basb, 
37  Ind.  App.  1C7,  76  N.  E.  644),  and  that  a 
material  fact  In  a  complaint  cannot  be  sup- 
plied by  Inferaice  or  conjecture  either  at 
common  law  or  under  the  Code  requiring  "a 
statement  of  the  facts  constituting  the  cause 
of  action  in  plain  and  concise  language"  (sec- 
tion S41,  Burns'  Ann.  St.  1901),  or  as  said 
in  Island  Coal  Co.  ▼.  Clemmltt,  19  Ind.  App. 
21,  23,  49  N.  B.  88,  39,  "so  plainly  and  con- 
cisely worded  that  what  Is  intended  may  be 
known  from  what  is  said  In  the  pleading." 
ErwIn  ▼.  Central  Union  Tel.  Co.,  148  Ind. 
365,  46  N.  E.  667,  47  N.  E.  663 ;  McEIwalne- 
Richards  Co.  ▼.  Wall,  supra;  Speeder  Cycle 
Co.  V.  Teeter,  18  Ind.  App.  474,  480,  48  N. 
B.  505;  Corbin  Oil  Co.  ▼.  Searles,  36  Ind. 
App.  215,  75  N.  E.  29&  Therefore,  measur- 
ing the  language  found  in  said  paragraph  by 
the  settled  rules  of  pleading,  we  are  not 
permitted  to  infer  that  appellant  owned, 
maintained,  controlled,  or  operated  a  hospi- 
tal during  the  year  1900  or  thereafter  from 
the  statements  In  the  pleading;  that  before 
the  year  1900  it  owned  and  operated  a  hos- 
pital In  the  dty  of  Pern,  and  adopted  and 
promulgated  rules  for  Its  govemnient  and 
for  the  admission  of  patients;  that  It 
"agreed  to  receive  plaintiff  into  said  hos- 
pital," referring  to  a  hospital  maintained 
by  appellant  prior  to  the  year  1900,  or  from 
the  conclusion  "that  plaintiff.  In  July,  1903, 
was  taken  immediately  to  the  defendant  com- 
pany's hospital  at  Peru,  Ind."  If  appellant 
owned  and  operated  a  hospital  prior  to  the 
year  1900,  from  that  fact  it  does  not  neces- 
sarily and  positively  follow  that  it  was  en- 
gaged in  the  same  business  one  or  three 
years  thereafter.  A  court  or  Jury  may  draw 
Inferences  from  evidence,  but  courts  cannot 
by  Inference  read  Into  a  pleading  a  ma- 
terial and  issuable  fact  Therefore  as 
against  a  demurrer  for  want  of  facts  said 
statements  have  no  force. 

Appellee  disclaims  any  right  to  recover  in 
this  action  on  the  theory  of  malpractice. 
With  this  admission,  and  eliminating  the 
parts  and  language  of  the  paragraph  to 
which  we  have  referred,  the  most  that  can 
be  said  for  the  language  remaining  is  that 
It  shows  a  contract  whereby  appellant  was 
under  a  duty  to  furnish  the  latter  in  case 
of  sickness  or  injury  proper  care  and  treat- 
ment In  a  hospital  and  aH'  medical  and 
surgical  services  which  he  should  require 
during  the  time  be  remained  in  api>ellant'B 
service;  that  appellee  was  injured  while  In 
the  service  of  appellant :  that  he  waf>  taken  to 
a  hospital  and  there  received  treatment, 
but,  on  whose  account  does  not  appear;  that 
"the  defendant  surgeon,  the  said  EMward 
H.  GrIswoM,  and  the  said  Dr.  H.  W.  More- 
house, who  represented  the  defendant,  the 
Wabash  Railroad,  In  that  behalf,  made  a 


further  examination  of  plaintiff's  said  leg  and 
learned  from  said  examination  that  said  leg 
was  not  healed,  and  with  full  'knowledge 
that  the  plaintiff  was  not  fully  treated  and 
was  not  cured  the  said  defendant  willfully, 
purposely,  and  wrongfully  discharged  and 
ejected  plaintiff  from  said  hospital  in  a  weak 
and  helpless  condition."  From  all  that  ap- 
pears In  the  record  in  this  case  and  briefs  of 
counsel  on  both  sides  to  which  we  refer  (Car- 
mel,  etc.,  Co.  v.  Small,  150  Ind.  427,  435,  47 
N.  E.  11,  50  N.  E.  476)  It  Is  evident  that  the 
theory  of  this  action  as  adopted  by  the  par- 
ties In  the  trial  court  was  an  action  in  tort, 
the  wrong  being  the  discharge  and  ejecting  of 
plaintiff  from  the  hospital.  Such  must  be 
the  theory  In  this  court.  Southern  Ry.  Co. 
V.  Jones,  33  Ind.  App.  33^,  71  N.  B.  275;  Lake 
Erie,  etc.,  Ry.  Co.  v.  McFall,  165  Ind.  584, 
76  N.  E.  400.  It  has  often  been  affirmed  that 
"In  every  case  Involving  actionable  negli- 
gence there  are  necessarily  three  elements 
essential  to  its  existence:  (1)  The  existence 
of  a  duty  on  the  part  of  the  defendant  to  pro- 
tect the  plaintiff  from  the  Injury  of  which 
he  complained,  (2)  a  failure  by  the  defend- 
ant to  perform  that  duty,  (3)  an  injury  to 
the  plaintiff  from  such  failure  of  the  defend- 
ant The  absence  of  any  of  these  elements 
renders  a  complaint  bad,  or  the  evidence  in- 
sufflcient."  Paris  v.  Hoberg,  134  Ind.  269, 
374,  33  N.  B.  1028,  39  Am.  St  Rep.  261; 
Muncle  Pulp  Co.  v.  Davis,  102  Ind.  558,  562, 
70  N.  E.  875.  In  Flint  &  Walling  Mfg.  Co. 
V.  Beckett,  167  Ind.  491,  79  N.  B.  603,  12  L. 
B.  A.  (N.  S.)  924.  It  is  said  "that  it  is  not 
every  breach  of  contract  which  can  be  count- 
ed on  as  a  tort,  and  It  may  also  be  granted 
that,  If  the  making  of  a  contract  does  not 
bring  the  parties  Into  such  a  relation  that 
a  common-law  obligation  exists,  no  action 
can  be  maintained  In  tort  for  an  omission 
properly  to  perform  the  undertaking." 

Whatever  duty  the  appellant  owed  the  ap- 
pellee grew  out  of  their  contractual  relations, 
and  from'  the  pleading  we  find  no  charge 
that  appellant  negligently  performed  or  re- 
fused to  perform  any  duty  enjoined  upon 
It  by  that  contract,  which  was  the  proxi- 
mate cause  of  an  injury  to  appellee,  for  which 
this  cause  of  action  is  prosecuted.  If  appel- 
lant for  the  consideration  named  agreed  to 
furnish  and  supply  appellee  with  the  services 
and  benefits  as  alleged  in  the  pleading,  and  it 
failed  to  do  so,  and  appellee  was  compelled 
at  his  own  expense  to  procure  the  services 
which  appellant  neglected  to  furnish  him, 
the  action  would  be  damages  for  the  breach 
of  the  contract  and  not  in  tort  Flint  & 
Walling  Mfg.  Co.  v.  Beckett,  supra.  In  this 
case  the  recovery  was  for  a  wrong,  and  the 
alleged  wrong  founded  In  the  fact  that  ap- 
pellee was  entitled  under  his  contract  to 
a  surgical  operation,  which  by  inference  only 
can  we  say  appellant  refused  blm,  and 
which  he  obtained  at  an  expense  of  $500, 
and  that  by   reason  of  said  operation  he 


Digitized  by 


Google 


996 


84  NORTHEASTERN  REPORTER. 


(lod. 


Buffered  great  mental  and  physical  agony 
and  anguish,  falls  far  short  of  stating  a  case 
that  but  ftfr  the  act  of  appellant  said  opera- 
tion would  not  have  been  necessary,  and 
that  appellee  would  not  have  suffered  the 
pain  and  anguish  described  In  the  pleading. 
Great  stress  Is  laid  on  the  fact  that  appel- 
lant willfully,  purposely,  and  wrongfully 
ejected  appellee  from  the  hospital.  Grant 
that  appellant  in  thus  ejecting  appellee  from 
the  hospital  committed  a  wrong,  but  what 
Injury  did  appellee  receive  as  a  sequence  of 
that  wrong?  In  ejecting  appellee  from  the 
hospital,  what  Injury  did  appellant  Intend 
thereby  to  inflict  on  appellee?  The  pleaded 
facts  do  not  answer  either  of  these  ques- 
tions, and  yet.  In  order  "to  be  good  as  a 
s  complaint  for  wlllfuU  Injury,  it  should  show 
by  some  consistent  averment  that  the  In- 
jurious act  was  purposely  done  with  the  In- 
tent on  the  part  of  the  doer  to  Inflict  wUl- 
fuHy  and  purposely  the  particular  injury  of 
which  complaint  Is  made."  Kalen  v.  Terre 
Haute,  etc.,  R.  Co.,  18  Ind.  App.  202,  47  N. 
E.  694,  63  Am.  St  Rep.  343;  Union  Trac. 
Co.  V.  Lowe,  31  Ind.  App.  336,  67  N.  E.  1021; 
Gregory  v.  Cleveland,  etc.,  R.  Co.,  112  Ind. 
385,  14  N.  E.  228. 

For  the  reasons  stated,  the  complaint  was 
insufficient  to  withstand  a  demurrer  for  want 
of  facts. 
Judgment  reversed. 

RABB,  C.  J.,  and  COMSTOCK,  HADLEY, 
and  WATSON,  JJ.,  concur.  ROBY,  J.,  ab- 
sent 


WINDFATX   NATURAL   GAS,    MINING  & 

OIL  CO.  et  al.  v.  ROE  et  al 

(No.  6,186.) 

(Appellate  (>>urt  of  Indiana,  Division  No.  1. 
May  26,  1008.) 

1.  Mechanics'  Liens— Notice  of  Lien— Suf- 
ficiency. 

Under  Burns'  Ann.  St.  1901,  §  7257,  pro- 
viding tliat  any  description  of  land  in  the  no- 
tice of  a  mechanic's  lien  is  sufficient  where, 
from  such  descrii)tion  or  any  rcfereuce  therein, 
the  land  can  be  identified,  a  notice  which  states 
the  amount  to  whom,  by  whom,  for  what  due, 
and  which  describes  the  premises  so  that  the 
owner  may  know  the  property  intended  to  be 
charged,  is  sufficient,  but  a  description  in  a  no- 
tice cannot  be  supplied  by  oral  evidence,  though 
an  ambiguity  therein  may  be  explained  and  the 
premises  identified. 

tEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  §|  209-224.] 

2.  Same. 

A  notice  of  a  claim  for  a  mechanic's  lien 
reciting  that  claimant  intends  to  hold  a  mechan- 
ic's lien  on  gas  well,  tubing,  and  piping  located 
In  the  northwest  quarter  of  the  southwest  quar- 
ter of  section  9  in  a  designated  township,  as 
weir  as  the  derrick  house  recently  erected  there- 
on by  the  claimant  for  a  specified  sum  for  work 
done  and  materials  furnished  in  the  erection  of 
the  house  at  the  special  instance  and  request  of 
the  persons  sought  to  be  charged,  is  insufficient 
to  create  a  lien  for  labor  and  materials  furnish- 
ed in  the  construction  of  a  gas  well  on  premises 


a  mile  distant  from  those  described  In  the  no- 
tice, pursuant  to  a  contract  with  a  third  person 
who  put  down  gas  wells  under  contract  with  the 
persons  sought  to'be  charged,  especially  in  the 
absence  of  any  showing  that  such  persons  did 
not  have  a  gas  well  on  the  premises  described  in 
the  notice,  or  that  the  claimant  had  not  put 
down  other  gas  wells  for  such  persons  in  that  lo- 
cality. 

[Ed.  Note.— For  cases  In  noint,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  {{  213-224.] 

3.  Same. 

Where  the  notice  of  a  mechanic's  lien  is  In- 
sufficient to  create  a  lien,  it  is  immaterial  to 
whose  fault  such  insufficiency  is  attributHble. 
unless  it  be  that  of  the  party  sought  to  be  charg- 
ed, for  a  lien  can  only  be  acquired  by  actaally 
giving  the  statutory  notice  in  the  statutory  way, 
and  cannot  be  acquired  by  intention,  implica- 
tion, or  inference. 

4.  SA»fE. 

Where,  in  a  suit  to  foreclose  a  mechanic's 
lien  on  a  gas  well  and  tubing  and  piping,  the 
court  found  that  the  real  estate  on  which  the  well 
was  located  belonged  to  a  third  person,  and  that 
the  person  sought  to  be  charged  contracted  with 
a  contractor  to  put  down  the  well  which  was 
located  on  the  land,  and  there  was  no  finding 
that  the  person  sought  to  be  charged  had  any 
interest  in  the  land  or  authority  from  the  owner 
to  locate  the  well  thereon,  or  that  the  owner 
had  any  knowledge  it  was  so  located,  a  Judgment 
foreclosing  the  lien  and  directing  a  sale  of  the 
land  was  erroneous. 

5.  Same. 

Where,  in  a  suit  to  foreclose  a  mechanic's 
lien,  it  appeared  that  plaintiff  filed  a  notice  of 
lien  on  one  tract,  and  by  his  claim  soucht  to 
foreclose  the  lien  on  another  tract,  a  judgment 
foreclosing  the  lien  on  a  tract  different  from  ei- 
ther of  the  two  was  erroneous. 

Appeal  from  Circuit  Court,  Tipton  County ; 
J.  F.  Elliott  Judge. 

Action  by  William  W.  Roe  and  others 
against  the  Windfall  Natural  Gas,  Mining 
&  Oil  C!ompany  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeaL  Re- 
versed. 


Glfford  &  Glfford,  for  aivellants. 
Pyke,  for  aiipellees. 


J.  F. 


HADLEY,  J.  This  action  was  Instituted 
by  appellees  against  appellants  to  foreclose  a 
mechanic's  lien  on  a  gas  well  and  tubing  and 
piping  in  Tipton  county.  The  amended  com- 
plaint Is  In  one  paragraph,  and  avets  that 
appellant  company  Is  Incorporated  under  the 
laws  of  the  state  of  Indiana  for  the  purpose 
of  exploring  for  natural  gas  and  oil,  laying 
pipes  and  mains  for  transportation  of  the 
same,  and  obtainng  leases  and  easements  for 
said  purpose;  that  appellant  contracted  with 
one  Norman  W.  Gilchrist  to  drill  a  well  on 
the  N.  W.  %  of  the  S.  W.  U,  of  section  10, 
township  22  N.,  range  5  E.,  in  Tipton  coun- 
ty, on  land  owned  by  Jane  Vice;  that  ap- 
pellee Is  an  oil  well  driller,  and  was  engaged 
by  said  contractor  to  drill  said  well ;  that  he 
entered  upon  bis  duties  on  said  well  on  the 
16th  day  of  November,  1003,  and  continued 
until  the  completion  of  the  same  on  the  11th 
day  of  December,  1903,  working  in  all  18 
days ;  that  said  well  since  its  completion  is  a 
producing  gas  well,  and  attached  and  utilized 
by  said  company;   that  the  amount  due  bim 
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for  said  work  Is  $81,  and  that  tbe  same  is  due 
and  unpaid ;  that  within  60  days  of  tbe  time 
of  completing  said  work  appellee  filed  in  tbe 
recorder's  office  of  Tipton  county  a  notice  in 
writing  of  bis  Intention  t<>  hold  a  mechanic's 
lien  therefor  upon  said  premises,  tbe  gas  well 
(hereon,  tubing,  piping,  and  gas  well  derrick, 
wblch  notice  is  made  a  part  of  said  complaint, 
and  Is  as  follows:  "To  Windfall  Natural 
Gas,  Mining  &  Oil  Company,  and  all  others 
concerned:  You  are  hereby  notified  that  I 
intend  to  bold  a  mechanic's  lien  on  gas  well, 
tubing,  and  piping  located  to  the  northwest 
quarter  of  the  southw^t  quarter  of  section 
nine  (9),  township  twenty-two  (22),  of  range 
five  east,  in  Tipton  county,  Indiana,  as  well 
as  upon  the  derrick  house  recently  erected 
thereon  by  me,  for  tlie  sum  of  eighty-one  and 
no/ioo  dollars,  for  work  and  labor  done  and 
materials  furnished  by  me  in  the  erection 
and  construction  of  said  bouse,  which  work 
and  labor  done,  and  materials  furnished,  was 
done  and  furnished  by  me  at  your  special  in- 
stance and  request,  and  within  the  last  six- 
ty days.  William  W.  Roe."  The  complaint 
then  avers  that  said  notice  specifies  ttiat  the 
claim  is  for  "work  and  labor  performed  and 
material  furnished  in  the  erection  of  a  der- 
rick bouse";  that  appellee  did  not  perform 
any  labor  or  furnish  any  material  in  the  erec- 
tion of  the  derrick  house  for  appellant,  but 
that  the  work  and  labor  performed  by  him 
and  for  which  he  sought  to  take  his  lien  was 
for  work  and  labor  performed  in  the  con- 
Btmction  of  the  gas  well,  as  described,  for 
appellant  company,  but  by  mistake  he  failed 
to  properly  specify  said  fact ;  that  he  did  not 
discover  such  mistake  until  after  he  had  or- 
dered suit  brought  to  foreclose  the  same,  and 
he  asks  to  be  permitted  to  reform  his  said 
notice  In  this  respect.  The  complaint  also 
avers  that  tbe  notice  by  mistake  and  over- 
sight in  the  description  of  the  land  errone- 
ously designates  said  section  as  section  9, 
when  it  should  have  been  section  10  of  the 
township  and  range  set  out ;  that  at  the  time 
of  the  drilling  of  the  gas  well  in  question  no 
gas  well  was  being  drilled  by  said  appellant 
company  for  gas  In  section  9,  nor  has  said 
company  a  gas  well  In  said  section  9  to  appel- 
lee's knowledge,  and  tttat  the  lien  sought  to 
be  foreclosed  was  for  the  labor  and  work  per- 
formed on  tbe  gas  well  in  the  northwest  quar- 
ter of  the  southwest  quarter  of  said  section 
10 :  tliat  said  mistake  in  the  description  was 
not  discovered  until  after  the  60  days  had 
expired  for  the  filing  of  the  lien,  and  he  was 
therefore  unable  to  correct  said  error.  Pray- 
er for  judgment  against  appellant  and  a  fore- 
closure of  said  lien  on  the  gas  well,  tubing, 
piping,  and  fixtures  situated  as  last  described, 
and  tbe  Interest  In  said  real  estate  which 
said  appellant  may  have,  if  any,  and  the  said 
notice  be  reformed.  To  this  complaint  each 
of  said  appellants  filed  a  demurrer  for  want 
of  facts,  which  demurrer  was  overruled.  Ap- 
pellant company  then  filed  separate  answers 
In  fire  paragraphs:    First,  general  denial ;  the 


others  setting  up  affirmative  matters.  The 
issue  was  Joined  by  general  denial  to  said 
affirmative  answers,  trial  by  court  and  special 
finding  of  facts  and  couclvsions  of  law  stated, 
and  judgment  in  rem  for  appellee  in  the  sum 
of  $87.48,  together  with  $25  attorney's  fees, 
and  foreclosing'  his  lien  .and  authorizing  tbe 
sale,  to  satisfy  said  lien,  of  "the  gas  well, 
tubing,  piping,  and  gas  well  derrick,  all  fix- 
tures and  attachments  thereto  t>elongIng,  sit- 
uated on  lot  3  in  block  1,  Fouch's  third  addi- 
tion to  the  town  of  Windfall,  Tipton  county, 
Ind."  The  ruling  of  the  court  upon  appel- 
lants' demurrers  to  the  amended  complaint 
is  assigned  as  error. 

It  is  urged  by  appellants  In  support  of  their 
demurrers  to  the  complaint  that  it  is  shown 
by  the  notice  and  the  averments  in  reference 
thereto  that  said  notice  was  insufficient  to  es- 
tablish a  lien  upon  the  gas  well  sought  to  be 
charged  thereby.  Section  7257,  Burns'  Ann. 
St.  1901,  provides,  among  other  things,  with 
reference  to  notice  of  a  mechanic's  lien,  "any 
description  of  the  lot  or  land  in  the  notice  of 
a  lien  will  be  sufficient  If,  from  such  descrip- 
tion, or  any  reference  therein,  the  lot  or  land 
can  t>e  Identified."  Under  this  provision  of 
tbe  statute  our  courts  have  gone  to  extreme 
lengths  in  holding  such  notices  sufficient ;  it 
being  laid  down  as  a  rule  that  the  notice  is 
sufiiclent  if  it  states  the  amount  to  whom,  by 
whom,  for  what  due,  and  describes  the  prem- 
ises so  that  the  owner  may  know  the  property 
intended  to  be  charged.  Sinionds  v.  Buford, 
18  Ind.  176;  CobUm  v.  Stephens,  137  Ind. 
683,  86  N.  E.  132,  45  Am.  St  Kep.  218;  May- 
uard  et  ai.  v.  East  et  al.,  13  Ind.  App.  432, 
41  N.  E.  839,  55  Am.  St  Rep.  238 ;  Dalton  v. 
Hofllman,  8  Ind.  App.  101,  35  N.  B.  291;  Me- 
Namee  v.  Rauck  et  al.,  128  Ind.  59,  27  N.  E. 
423.  But  it  is  said  in  the  case  last  cited: 
"Where  the  description  Is  so  uncertain  as  to 
afford  no  reliable  clue  to  a  more  definite  and 
correct  description,  no  lien  is  acquired:  but 
where  the  description,  though  too  defective 
and  insufficient  of  itself  to  Identify  any  parti- 
cular tract  of  land,  can  nevertheless  be  aided 
by  the  Introduction  of  extrinsic  evidence  in 
support  of  such  averments,  it  will  be  held  to 
be  sufficient  for  the  purpose  intended,  and  a 
true  description  will  be  supplied  at  the  hear- 
ing. •  •  •  But  when  the  description  is 
void  for  uncertainty  on  its  face,  parol  evi- 
dence is  inadmlBsIble  to  remedy  the  defect. 
Munger  v.  Green,  20  Ind.  38.  Tbe  principle 
drawn  from  the  authorities  seems  to  be  this: 
That  a  description  in  a  notice  of  lien  cannot 
t>e  supplied  by  oral  evidence,  but  that  an  am- 
biguity may  be  explained  and  the  pr^nises  ' 
identified." 

The  notice  in  tbe  present  case  on  its  face  is 
neither  ambiguous,  uncertain,  nor  indefinite  in 
any  matter  In  so  far  as  it  seeks  to  hold  a  lien 
on  the  derrick  house ;  but  by  the  averments  of 
the  complaint  It  Is  shown  that  it  is  erroneous 
in  every  particular  except  as  to  the  ^mouut 
claimed.  From  the  notice  any  one  reading 
the  same  would  imderstand  that  the  appellajit 
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company  was  Indebted  to  appellee  In  the 
amount  mentioned  under  a  contract  between 
appellant  company  and  appellee;  that  this 
Indebtedness  was  iifcurred  by  virtae  of  labor 
and  materials  furnished  under  such  contract 
in  the  construction  of  a  derrick  bouse  on  the 
premises  therein  described.  By  the  arer- 
ments  of  the  complaint  appellee  shows  that 
appellant  company  is  not  indebted  to  him  for 
any  sum  on  any  contract ;  that  he  never  per- 
formed any  labor  on  any  derrick  house  for 
appellant,  either  directly  or  Indirectly;  that 
he  does  not  claim  a  lien  for  labor  or  mate- 
rials furnished  in  the  construction  of  a  der- 
rick house,  but  for  labor  and  materials  fur- 
nished in  the  construction  of  a  gas  well ;  that 
be  does  not  claim  bis  lien  for  labor  and  ma- 
terials furnished  In  the  construction  of  any- 
thing on  the  premises  described  In  the  no- 
tice, but  his  claim  is  for  labor  and  materials 
used  In  the  construction  of  a  gas  well  on 
premises  a  mile  distant  from  those  described 
in  the  notice;  that  his  claim  for  such  labor 
and  materials  is  not  under  a  contract  with 
appellant  company,  but  under  a  contract  with 
another  party  who  put  down  gas  wells  under 
a  contract  with  appellant  company.  The  no- 
tice nowhere  states  that  the  gas  well  or  der- 
rick house  therein  described  belongs  to  ap- 
pellant company,  or  IB  upon  land  belonging  to 
appellant  company.  The  averments  of  the 
complaint  show  that  the  well  sought  to  be 
charged  was  upon  land  belonging  to  Jane 
Vice,  and  there  is  no  averment  In  the  com- 
plaint or  statement  In  the  notice  showing 
what  right  or  interest  the  appellant  company 
bad  In  said  gas  well,  derrick  house,  or  said 
land.  From  anything  that  is  here  shown, 
we  cannot  know  that  appellant  company  had 
any  right  to  order  a  gas  well  constructed  up- 
on the  premises  sought  to  l>e  charged,  or  is 
claiming  any  such  right.  From  the  aver- 
ments of  the  complaint  It  is  shown  that  appel- 
lant company  is  engaged  In  the  business  of 
putting  down  gas  wells  and  exploring  for  gaa 
and  oil.  How  many  wells  it  has  in  that  vicin- 
ity is  not  shown.  It  is  averred  that  appel- 
lant company  was  not  constructing  a  gas  well 
on  the  premises  described  in  the  notice  at 
the  time  the  labor  in  question  was  performed. 
It  is  not  directly  averred  that  appellant  com- 
pany did  not  have  a  gas  well  on  the  premises 
described  in  the  notice.  It  is  not  averred 
that  appellee  did  not  put  down  other  gas 
wells  for  the  appellant  company  in  that  local- 
ity Under  this  state  of  facts  it  seems  clear 
that  appellee  does  not  exhibit  a  notice  suffi- 
cient to  create  a  lien  on  any  property.  The 
notice  it  gave  to  the  at^ellant  company  was 
that  a  man  by  the  name  of  Roe,  with  whom 
the  appellant  company  had  never  had  any 
dealings,  was  claiming  a  lien  for  $81  on  a  gas 
well  and  derrick  house  that  had  never  been 
constructed  by  anybody  anywhere  for  labor 
and  materials  furnished  in  erecting  such  der- 
rick house  under  a  contract,  which  said  com- 
pany knew  had  never  been  made,*  on  land  not 
designated  as  belonging  to  appellant  company. 


bat  specifically  described  as  being  the  N. 
W.  %  of  the  S.  W.  %  of  section  9,  town- 
ship 22  N.,  range  5  B.  If  appellant  com- 
pany had  a  gas  well  and  derrick  house  on  the 
lands  thus  described,  this  was  notice  that  at 
least  the  derrick  house  was  subject  to  the 
lien  therein  described.  In  such  case  a  ilea 
could  not  be  held  on  a  well  In  another  section, 
since  there  is  no  suggestion  in  the  notice  that 
such  other  well  was  Intended.  If  It  had  no 
gas  well,  or  derrick  house  on  said  land,  then 
all  it  could  know  was  that  somebody  had 
made  a  mistake^either  in  directing  the  notice 
to  it  or  in  the  description  of  the  land,  or  both. 
But  there  is  not  a  faint  or  suggestion  in  the 
notice  to  enable  the  party  sougnt  to  be  held 
to  determine  wherein  the  notice  is  erroneous, 
and  discover  whose  or  what  property  was 
actually  Intended  to  be  held  under  the  lien. 
There  Is  not  a  reference  therein  that  would 
identify  the  derrick  house  or  gas  well  describ- 
ed with  a  gas  well  located  on  the  land  of 
Jane  Vice  In  the  N.  W.  %  of  the  S.  W.  %  of 
section  10,  township  22  N.,  range  6  B.,  or  with 
a  gas  well,  as  the  court  decreed,  on  lot  3, 
block  1,  Fouch's  third  addition  to  the  town  of 
Windfall. 

While  we  recognize  the  liberality  with 
which  such  notices  should  be  construed,  yet 
there  is  a  clear  distinction  between  descrip- 
tions which  are  radically  and  Incurably  un- 
certain and  those  which  by  references  there- 
in may  be  made  certain.  White  et  al.  v. 
Stanton  et  al.,  Ill  Ind.  540,  13  N.  B.  48. 
And,  as  we  have  heretofore  shown,  courts 
cannot  supply  a  new  description  In  a  notice, 
nor  lay  its  hands  upon  property  not  describ- 
ed therein,  unless  such  notice  gives  some  re- 
liable clue  sufficient  to  enable  a  party  fa- 
miliar with  the  locality  to  identify  the  prem- 
ises intended  to  be  described  with  reason- 
able certainty  to  the  exclusion  of  others. 
White  et  al.  v.  Stanton  et  al.,  supra ;  McNamee 
V.  Ranck  et  al.,  supra.  The  case  last  cited 
Is  as  strong  a  case  for  appellee  as  any  case 
we  have  discovered;  but  the  basis  of  the 
decision  in  that  case  marks  the  distinction 
between  this  case  and  others  of  like  char- 
acter in  this  state.  In  that  case  the  con- 
tractor gave  notice  of  a  Uen  on  a  certain 
quarter  section  In  Wayne  county,  "and  on 
the  house  thereon  situate,  for  the  sum  of 
$1,000  due  me  this  day  from  you  for  the 
building  of  said  house  and  the  famishing 
of  material  thereof  by  me,  at  your  request, 

which  said  work  was  furnished  on  the 

day  of  ,  1888,  this  14th  day  of  Jan- 
uary, 1888."  It  was  contended  that  this 
notice  was  insufficient  for  the  reason  that 
it  gave  an  impossible  section  in  Wayne  coun- 
ty, thus  showing  on  its  face  that  it  was  erro- 
neous. The  court  deciding  the  case  uses  this 
language:  "By  rejecting,  then,  the  false  de- 
scription, we  have  the  lauds  described  by 
township,  range,  and  county.  This  would 
not  be  a  sufficient  description,  but  the  stat- 
ute says  that  If  from  'any  reference'  in  the 
notice  the  land  can  be  identified  It  will  be 
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Bufflcient  The  notice  refers  to  the  land  Mp- 
on  vbicta  the  Hen  was  to  be  beld  as  tbat  up- 
on which  the  house  was  situate  which  was 
built  by  the  appellant  for  the  owner  at  her 
request,  for  which  building  and  the  material 
fnmislied  therefor  she  owed  him  $1,000; 
giving  also  the  date  when  the  work  was 
performed.  *  *  *  It  appears  also  from 
the  complaint  that  no  other  property  an- 
swers the  description  In  the  notice,  which  is 
said  to  aid  what  might  otherwise  be  an  in- 
snfficlent  description."  The  notice  was  there- 
fore held  to  be  sufficient  If  the  notice  in 
this  case  had  referred  to  the  well  as  the 
well  contracted  for  by  Norman  Gilchrist,  and 
It  had  been  shown  that  Gilchrist  had  con- 
tracted for  only  one  well,  or  had  It  been 
described  as  the  well  constructed  under  con- 
tract with  Norman  Gilchrist  on  the  Jane 
Vice  farm,  and  it  appeared  that  Gilchrist 
had  only  put  down  one  well  on  said  farm, 
a  different  question  would  be  presented ;  but 
there  is  nothing  in  the  notice  to  distinguish 
the  well  sought  to  be  charged  from  any 
other  well  in  Tipton  county.  To  hold  that 
such  a  notice  under  the  averments  of  the 
complaint  as  here  made  affixed  a  lien  upon 
the  property  here  sought  to  be  charged  would 
be  creating  a  new  notice  and  a  lien  that 
was  never  established.  'Appellee  seeks  to 
excuse  his  failure  to  give  a  proper  notice 
by  alleging  that  lie  Intended  to  give  notice 
of  a  lien  on  the  gas  well  and  fixtures  for 
yrotk  and  labor  >on  said  gas  well,  and  to 
properly  describe  the  same,  and  that  he  so 
Instructed  his  attorney  to  so  prepare  the 
notice.  Such  allegations  can  have  no  rele- 
vancy to  the  question;  the  question  being, 
was  a  proper  notice  given?  Not  whether 
a  proper  one  was  attempted  or  intended  to 
be  given.  If  the  notice  Is  Insufficient  to  cre- 
ate a  Hen,  it  is  immaterial  to  whose  fault 
such  Insufficiency  is  attrlbuteble,  unless  it 
be  that  of  the  party  sought  to  be  charged. 
A  lien  cannot  be  acquired  by  intention,  im- 
plication, or  Inference.  It  can  only  t>e  ac- 
quired tiy  actually  giving  the  statutory  no- 
tice in  the  statutory  way.  Bamett  v.  Stev- 
ens et  al.,  16  Ind.  App.  420,  43  N.  IS.  661, 
45  N.  B.  486. 

It  Is  evident  that  the  cause  should  be  re- 
versed upon  the  ruling  of  the  court  on  the 
exceptions  of  appellante  to  the  conclusion  of 
law,  the  same  being  erroneous  upon  the  facts 
found.  The  conclusion  is  'that  appellee  is 
entitled  to  a  foreclosure  of  his  Hen  and  a 
sale  of  the  real  estate  therein  described." 
There  is  nothing  in  the  special  finding  that 
shows  any  lien  upon  any  real  estate  what- 
ever; the  finding  being  that  Jane  Vice  was 
the  owner  of  the  land  upon  which  said  well 
was  located,  that  appellant  company  con- 
tracted with  Gilchrist  to  put  down  the  well, 
and  tbat  appellant  company  located  the  well 
upon  said  land.  There  Is  no  finding  that 
appellant  company  had  any  Interest  by  lease 
or  otherwise  in  said  land,  or  authority  from 
the  owner  to  so  locate  the  well,  or  that  the 


owner  had  any  knowledge  It  was  so  located  or 
constructed.  As  far  as  the  findings  show, 
it  may  have  been  ,so  located  by  appellant  com- 
pany by  mistake  or  as  a  mere  volunteer,  and 
without  leave  or  license  from  the  owner.  In 
such  case  no  Hen  could  be  had  on  said  real 
estate.  McCarty  et  al.  v.  Burnet  et  al., 
84  Ind.  23,  Hopkins  et  al.  v.  Hudson  et  al., 
107  Ind..  191,  8  N.  E.  91.  Also  the  Judgment 
of  the  court  is  for  the  foreclosure  of  the 
lien  on  the  well,  piping,  and  tubing  located 
on  lot  3,  In  block  1,  Fouch's  third  edition 
to  the  town  of  Windfall,  Ind.  It  is  not 
shown  that  this  lot  is  on  the  quarter 
quarter  section  described  In  the  notice,  or 
the  quarter  quarter  in  the  corrected  de- 
scription in  the  complaint;  but  the  plat  of 
said  addition  Introduced  in  evidence  shows 
that  It  is  located  on  the  N.  B.  %  of  the  N. 
E.  %,  section  16,  township  22  N.,  range  5 
H.,  a  quarter  quarter  different  from  that  de- 
scribed In  either  the  notice  or  complaint 
It  thus  appears  that  appellee  filed  notice  of 
a  lien  on  one  tract,  by  his  complainf  sought 
to  foreclose  said  lien  on  another,  and  ob- 
tained judgment  forclosing  his  lien  on  a 
tract  different  from  either  of  the  two  against 
which  It  had  been  asserted. 
Judgment  reversed. 

RABB,  C.  J.,  and  COMSTOCE,  MTBRS, 
and  WATSON,  JJ.,  concur.  ROBY,  J.,  ab- 
sent 


(42  Ind.  App.  S2Q 

OHIO  VALLEY  TBUffT  CO.  t.  WERNKB. 
(No.  6,302.)» 

(Appellate  Court  of  Indiana.     Jane  4,   1008.) 

1.  Gabbiebs— Pasbenoeb    Elcvatobs— iNjmT 
TO  Passenqeb — Complaint. 

In  an  action  for  death,  resulting  from  al- 
leged negligence  in  operating  a  passenger  ele- 
vator, the  complaint,  alleging  that  deceased  call- 
ed out  to  the  operator  for  the  purpose  of  caus- 
ing him  to  stop  and  take  deceased,  that  the 
operator  heard  the  signal,  and  checked  the  ele- 
vator, but  that,  by  reason  of  his  incompetency, 
inexperience,  and  negligence,  he  failed  and  neg- 
lected to  bring  the  same  to  a  stop  until  it  had 
passed  above  the  level  of  the  floor  alxvut  six 
inches,  and  that  said  deceased  thereupon  stepped 
one  foot  upon  the  floor  of  the  elevator,  sufficient- 
ly showed  that  deceased  did  not  step  upon  the 
elevator  while  it  was  in  motion. 

2.  Same— SuFFiciBNCT  op  Evidence. 

In  an  action  for  death  of  a  passenger,  in 
an  elevator  alleged  to  have  been  out  of  repair 
and  negligently  operated,  evidence  held  sufficient 
to  support  a  verdict  for  plaintiff. 

3.  Same)— Who  abe  Cabbiebs— Elbvatobs  in 
Buildings— "(JoMMON  Oabbieb  of  Passek- 

OEBS." 

The  owner  of  an  office  building,  who  main- 
tains and  operates  therein  a  passenger  elevator 
for  the  use  of  his  tenants  and  tie  public  who 
choose  to  use  the  same,  is,  as  to  those  who  ride 
in  the  elevator,  a  "common  carrier  of  passen- 
gers" for  hire. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1319-1320.] 

4.  Damages— Elements— Speculative  Babii- 

INOS. 

In  an  action  for  death,  evidence  that  de- 
ceased, who  was  a  messenger  b«y,  was  IsamlBg 


>  Rebearlns  danled. 
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the  carpenter  trade,  and  that  Journeymen  «sar^ 
penters  earned  $3.50  per  day  and  found  em- 
ployment for  300  days  in  the  year,  was  inad- 
mis-^ible,  a>  relating  to  matters  of  speculation. 
6.  Appbai  ahd  Ebbob— Harmless  ESrsobt— 
Ihcompkibnt  Evidence — Damages. 

In  an  action  for  the  death  of  a  messenger 
boy,  nearly  15  years  of  age,  who  was  earning 
S16  per  month,  judgment  on  a  verdict  for  $^,- 
8i5  should  be  reversed,  where  incompetent  evi- 
dence as  to  purely  speculative  earnings  was  ad- 
mitted. 

Appeal  from  Superior  Court,  Vanderburgh 
County ;  Alexander  Gilchrist,  Judge. 

Action  by  William  Wemke  against  the 
Ohio  Valley  Trust  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Ee- 
Tersed. 

Elmer  B.  Stevenson,  for  appellant  James 
T.  Cutler  and  Spencer  &  Brill,  for  appellee. 

RABB,  O.  J.  The  appellee,  as  administra- 
tor of  the  estate  of  Edward  ViTemke,  brought 
this  action  to  recover  damages  for  the  death 
of  hhj'lntestate,  alleged  to  have  been  occa- 
•loned  by  the  negligence  of  the  appellant. 
The  complaint  was  In  one  paragraph.  Ap- 
J)eHant'8  demurrer  to  the  same  was  oyer- 
ruled,  and  proper  exception  reserved,  answer 
of  general  denial  filed,  a  Jury,  trial  had,  re- 
sulting in  a  verdict  In  favor  of  appellee, 
and  hist  damages  assessed  at  $2,845.  Appel- 
Isnt'd  motion  for  a  new  trial  overruled,  and 
Judgment  rendered  on  the  verdict  The  er- 
rors assigned  In  this  court  call  in  question 
the  sufflqlency  of  the  complaint  and  the  cor- 
rectness of  the  ruling  of  the  court  below  on 
appellant's  motion  for  a  new  trial. 

The  substantial  averments  of  the  complaint 
are  that  the  appellant  is  the  owner  of  a  flve- 
Btory  building  In  the  city  of  Eransvllle,  used 
as  an  office  building  by  appellant,  and  In 
which  the  offices  therein  were  rented  to  ten- 
ants; that  appellant  maintained  In  said  build- 
ing a  passenger  elevator  for  the  use  of  Its 
tenants  occupying  its  rooms  above  the  ground 
floor,  and  persons  having  business  with 
them;  that  the  elevator  shaft  was  Inclosed 
<n  a,  wire  screen,  with  a  door  In  the  screen 
opening  Into  the  elevator  on  each  floor  of  the 
building,  so  constructed  that  the  same  was 
opposite  the  door  In  the  elevator  cage  when 
the  floor  of  the  elevator  Is  on  a  level  with 
the  particular  floor  of  the  building,  and  such 
doors  so  constructed  that  they  are  opened 
and  closed  by  sliding  them  back  and  forth  on 
rollers.  The  complaint  charges  that  the  ele- 
vator should  have  been  so  constructed  that 
these  doors  could  only  be  opened  from  the 
Inside  of  the  elevator  at  a  time  when  the 
■ame  was  on  a  level  with  the  floor  of  the 
building,  and  that  they  would  remain  closed 
at  all  other  times,  but  that  the  elevator  In 
question  was  old,  worn.  Insecure,  and  unsafe. 
In  that  the  doors  aforesaid,  upon  being  clos- 
ed by  the  operator  of  the  elevator,  would  oft- 
en rebound  and  remain  open  after  the  eleva- 
tor had  passed,  and  that.  Instead  of  running 
smoothly  at  a  regular  rate  of  speed,  the  ele- 


vator often  Jerked  suddenly  and  rapidly  up- 
ward a  distance  of  several  feet,  or  dropped 
down  suddenly  several  feet  and  by  reason 
of  such  tendency  It  was  often  Impossible  for 
the  operator  to  control  the  same ;  that  on  the 
13th  day  of  December,  1905,  the  elevator  was 
in  charge  of  and  operated  by  an  employe  of 
the  appellant,  employed  for  that  purpose  by 
appellant    who    was    incompetent    inexpe- 
rienced, negligent  and  careless  In  the  opera- 
tion of  said  elevator,  all  of  which  was  known 
by  the  appellant,  and  that  the  appellant  neg- 
ligently selected  and  employed  the  said  in- 
competent and  inexperienced  person,  and  fail- 
ed and  neglected  to  properly  Instruct  him  In 
regard  to  his  duties  in  the  operation  and 
control  of  said  elevator;   that  at  said  time 
the  appellee's  Intestate  had  occasion  to  use 
said  elevator  to  gain  access  to  some  of  the 
offices  in  said  building,  and  for  that  purpose 
took  passage  on  said  elevator,  and  was  car- 
ried to  the  third  floor  of  said  building,  where 
hla  business  called  him;  that  his  business  In 
the  building  also  required  him  to  visit  offices 
on  the  fifth  floor  at  the  same  time,  and  that 
he  ratdeavored  to  take  passage  In  the  elevs' 
tor  to  carry  him  from  the  tblrd  floor  to  the 
fifth  fioor;   that  when  he  reached  the  eleva- 
tor for  this  purpose  the  door  In  the  cage  was 
standing  open;    that  the   operator  of   the 
elevator  had  carelessly  left  the  same  open  on 
his  previous  trip,  or  that  owing  to  the  de- 
fective, old,  worn,  and  insecure  condition  of 
the  door,  the  same  had  rebounded  when  the 
operator  attempted  to  close  It,  and  had  re- 
mained open;   that  when  appellee's  Intestate 
reached  the  said  doorway,  the  elevator  was 
opposite  the  second  floor,  coming  up;  that  he 
immediately  called  out  to  the  operator  of  the 
elevator,  and  said  "Going  up,"  for  the  pur- 
pose of  causing  blm  to  stop  at  the  third  floor 
and  take  him  up;    that  ibe  operator  heard 
and  understood  the  signal,  and  checked  the 
elevator,  but  that,  by  reason  of  his  incompe- 
tency. Inexperience,  and  negligence,  he  fail- 
ed and  neglected  to  bring  the  elevator  to  a 
stop  until  It  had  passed  above  the  level  of 
the  floor  about  six  inches;    that  said  intes- 
tate, having  no  knowledge  of  the  defective. 
Insecure,  and  unsafe  condition  of  -the  said 
elevator  and  of  the  doors  thereof,  and  of  the 
Inexperience,  incompetence,  and  negligence  of 
said  operator,  and  having  no  notice  or  knowl- 
edge of  the  danger,  thereupon  stepped  one 
foot  upon  the  floor  of  the  elevator;    that 
thereupon   the  said   operator  attempted   to 
bring  the  elevator  down  on  a  level  with  the 
floor,  and  by  reason  of  his  Incompetency  and 
inexperience   he   negligently   and   carelessly 
threw  the  lever  the  wrong  way,  or  by  reason 
of  the  defective,  unsafe,  and  insecure  condi- 
tion of  said  elevator,  as  above  set  forth,  and 
the  door  thereof,  the  same  was  caused  to 
Jerk  suddenly  upward,  with  great  force  and 
speed,  a  distance  of  about  feet  be- 
fore said  Intestate  was  able  to  get  his  other 
foot  upon  the  elevator ;  that  by  reason  there- 
of his  body  was  suddenly  thrown  bade  ward 
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and  downward  under  the  elevator  and  Into 
the  shaft  be)ow;  that  he  was  thrown  vio- 
lently to  the  bottom  of  the  shaft  a  distance 
of feet,  and  Instantly  killed. 

The  only  point  made  against  the  sufficiency 
of  this  complaint  Is  that  it  affirmatively 
shows  that  the  appellee's  Intestate  was  gnllty 
of  contributory  negligence  in  attempting  to 
enter  the  elevator  when  It  was  in  motion. 
Authorities  are  cited  to  support  the  conten- 
tion of  the  appellant  that  an  attempt  upon 
the  part  of  one  to  enter  a  passenger  elevator 
when  the  same  Is  In  motion  la  contributory 
negligence  as  a  matter  of  law.  Conceding  this 
to  be  true,  we  think  the  complaint  In  question 
does  not  show  that  the  deceased  attempted  to 
enter  the  elevator  when  It  was  In  motion. 
The  averments  of  the  complaint  npon  this 
subject  are  that  the  "deceased  called  oat  to 
said  Wilson,  and  said,  'Going  up,'  for  the  pur- 
pose of  causing  him  to  stop  at  the  third  floor 
and  take  him  up;  that  Wilson  heard  the  sig- 
nal, and  checked  the  elevator,  but  that,  by 
reason  of  his  incompetence,  Inexperience,  and 
nogllgence,  he  failed  and  neglected  to  bring 
the  same  to  a  stop  until  It  had  passed  above 
the  level  of  the  floor  about  six  Inches ;  that 
said  Wemke  •  •  •  thereupon  stepped  one 
foot  upon  the  floor  of  the  elevator,"  etc.  It 
sufficiently  appears  from  these  averments  of 
the  complaint  that  the  deceased  stepped  up- 
on the  elevator  when  It  had  been  brought  to 
a  stop  six  inches  above  the  level  of  the  floor, 
and  not  while  it  was  in  motion. 

Among  the  reasons  assigned  for  a  new 
trial  Is  the  Insufficiency  of  the  evidence  to 
sustain  the  verdict  of  the  Jury,  the  appel- 
lant's contention  being  that  the  evidence  af- 
firmatively shows  the  appellee's  intestate  to 
have  been  gnllty  of  contributory  negligence, 
In  that  It  shows  that  be  met  his  death  while 
attempting  to  get  into  the  elevator  while 
the  same  was  in  motion.  It  Is  agreed  that 
appellee's  intestate  was  killed  by  being 
thrown  from  the  elevator  cage  when  he  was 
In  the  act  of  boarding  the  same,  in  such  man- 
ner that  he  fell  from  the  cage,  and  under- 
neath the  same,  down  the  shaft.  Both  sides 
agree  that  It  was  an  upward  movement  of 
the  elevator  that  threw  the  deceased,  the 
am)ellant  contending  that  the  evidence  shows 
that,  the  boy  attempted  to  board  the  ele- 
vator while  the  same  was  going  up,  and  that 
the  movement  of  the  elevator  at  the  time 
had  the  effect  to  cause  the  accident.  Ap- 
pellee contends  that  the  elevator  was  either 
brought  to  a  standstill,  or  so  nearly  so  that 
It  was  not  ai^arently  unsafe  for  one  to  at- 
tempt to  board  it,  and  that  it  would  not 
have  been  unsafe,  and  the  injury  would  not 
have  happened,  if  It  had  not  been  for  the 
action  of  the  person  In  charge  of  the  ele- 
vator ;  but  that  when  the  deceased  attempted 
to  enter  the  elevator,  he  so  operated  the  lever 
by  which  Its  movement  was  controlled  as  to 
give  it  a  sudden  and  violent  Jerk  upward, 
and  thereby  threw  the  deceased  out  of  the 
elevator  and  down  the  shaft 


The  only  living  eyewitness  to  the  move- 
ments of  the  unfortunate  lad  as  be  attempt- 
ed to  enter  the  elevator  car  Is  the  appel- 
lant's witness,  the  young  man  who  at  the 
time  was  operaUi^g  the  elevator,  and  whose 
negligence  It  Is  charged  by  appellee  Is  re^ 
sponsible  for  the  intestate's  death.  This  wit- 
ness testifies,  with  reference  to  the  accident, 
that  when  he  was  aa  the  ground  floor,  a 
call  came  for  him  to  go  to  the  fifth  fioor 
with  the  elevator,  and  that  while  going  up 
in  answer  to  this  call,  he  saw  the  deceased 
when  his  range  of  vision  reached  above  the 
third  floor,  and  heard  the  deceased!  say,  "Go- 
ing up."  He  then  says:  "I  tried  to  stop  the 
elevator.  He  [meaning  the  deceased]  stepped 
one  foot  on  the  moving  i  car.  He  then  threw 
his  weight  on  that  foot,  and  pulled  the  either 
one  off  of  the  floor,  and  he  fell."  The  car 
moved,  witness  thought,  2W-  feet  above  the 
floor  before  he  brought  it  to  a  stop,  and  the 
deceased  fell  from  the  car  before  It  cams  to  a 
stop.  Vfi  S.  Ferrett,  a  witness  for  the-  appeU 
lee,  testified  that  at  the  time  the  accident  oc- 
curred he  was  standing  by  the  elevator  cage 
on  the  second  floor,  at  the  dividing  line  be< 
tween  the  two  elevators..  When  .the- i  ele- 
vator car  passed  up.  It  was  moving,-  witness 
testified,  at  the  usual  rate  of  speed.  It 
stopped  momentarily  at  the  thhrd  floor,  even 
with  the  floor,  as  near  as  witness  could  tell 
from  where  be  stood.  After  It  stopped,  he  no^ 
ticed  that  It  shot  up  qnicker  IJian  he  had  ob- 
served any  of  the  cars  moviiig  before.  There 
was  an  object  come  out  from  beneath  the 
car.  Observing  closely  as  the  object  passed 
him,  he  saw  that  It  was  a  human  body,  the 
head  much  lower  than  the  feet.  It  was  while 
the  car  was  moving  that  the  body  fell.  From 
these  circumstances  the  Jury  might  well  have 
found  that  the  boy's  death  was  caused  by 
the  negligent  act  of  the  operator  of  the  ele- 
vator in  suddenly  starting  the  same  upward 
at  a  rapid  rate  of  speed,  while  the  boy  was  In 
the  act  of  entering  the  car.  They  were  not  con- 
clusively bound  to  accept  the  testimony  of 
the  operator  of  the  elevator.  His  testimony 
was  not  consistent  with  that  of  the  witness 
Perrett,  who  says  that  the  car  started  up 
with  unusual  speed,  and  while  it  was  moving 
the  body  appeared  falling  from  beneath  the 
car,  clearly  indicating  that  it  must  have  been 
thrown  from  the  car  when  It  started  np,  and 
not  before  It  stopped,  and  the  very  circum- 
stances of  the  accident  are  not  consistent 
with  the  operator's  story.  He  says..  t)iat 
when  he  saw  the  boy,  while  the  floor  of 
his  car  was  still  several  feet  from  where  the 
boy  stood,  he  endeavored  to  stop  the:  car  at 
the  third  floor,  but  could  not.do'so  iintil 
the  car  had  passed  something  like  2%  feet 
beyond  the  level  of  the  .floor,  when  it  did 
stop.  If  this  were  so,  necessarily  the  eat 
would  be  moving  at  a  comparatively  slow 
rate  of  speed  when  it  reached  the.  floor  where 
the  boy  stood,  and  when  the  witness  claims 
the  boy  attempted  to  board  tt  while. In  mo- 
tion.    It  seems  to  us  that  if  this  were  so, 


Digitized  by 


Google 


1002 


84  NORTHEASTERN  REPORTER. 


(Ind. 


the  boy  would  not  h&ve  been  turned  almost 
a  floniersault,  and  thrown  headfirst  under  the 
car  and  down  the  shaft,  but  would  have 
necessarily  l>een  thrown  back  upon  the 
third  floor.  The  manner  In  which  he  fell 
shows  that  be  was  acted  upon,  not  by  some 
slowly  moTlng  force,  bat  by  some  agent  pow- 
erful enough  to  turn  him  almost  a  complete 
somersault,  and  to  throw  him  practically 
headfirst  Into  the  shaft,  which  was  under- 
neath the  car.  These  circumstances  furnish 
sufficient  erldence  to  support  the  verdict  of 
the  Jury. 

Complaint  la  made  of  the  eighth  Instruc- 
tion, giren  the  Jury  at  appellee's  request 
which  is  as  follows:  "A  company  operating 
a  passenger  elevator  in  its  office  building 
for  the  use  of  Its  tenants  and  their  patrons 
is  a  common  carrier  of  passengers  for  hire, 
and  as  such  Is  required  to  exercise  the  most 
perfect  care  of  prudent  and  cautious  men, 
and  its  undertaking  and  liability  to  Its  pas- 
sengers go  to  this  extent:  That  as  far  as 
human  foresight  can  reasonably  go,  it  will 
transport  them  safely.  It  Is  not  liable  for 
injury  happening  from  sheer  accident  or  mis- 
fortune, when  there  is  no  negligence  or  fault, 
and  where  no  want  of  caution,  foresight,  or 
Judgment  would  prevent  the  Injury,  but  It  is 
liable  for  the  smallest  negligence  In  Itself 
and  Its  servants.  It  Is  also  responsible  for 
defects  in  the  vehicle  which  it  furnishes, 
which  might  have  been  discovered  by  a  prop- 
er examination."  The  question  presented  by 
this  instruction  Is  whether  or  not  the  own- 
er of  a  building  of  the  kind,  and  used  for  the 
purpose  the  building  referred  to  In  this  case 
is  shown  to  have  been,  and  who  maintains 
and  operates  In  such  buUdIng  a  passenger 
elevator  for  the  use  of  his  tenants  and  the 
public  who  choose  to  use  the  same.  Is,  so 
far  as  those  who  ride  In  the  elevator  are 
concerned,  a  common  carrier  of  passengers 
for  hire.  While  there  may  be  some  conflict 
In  the  authorities  upon  the  subject,  the  de- 
cided weight  of  authority  supports  the  af- 
flrmative  of  this  proposition  that  they  are 
to  be  treated  as  common  carriers  of  pas- 
sengers, and  we  see  no  Just  ground  for  any 
distinction  between  the  rules  relating  to  the 
degree  of  care  required  of  those  who  oper- 
ate such  means  of  transit  and  any  other 
carriers  of  bimianklnd.  All  the  reasons  which 
underlie  the  strict  rule  of  care  required  of 
common  carriers  of  passengers  In  general  ap- 
ply, with  equal  force,  to  those  who  operate 
passenger  elevators  in  large  buildings  used 
by  tenants.  This  rule  is  well  sustained  by 
the  following  cases:  Treadwell  v.  Whlt- 
tler,  80  Oal.  574,  22  Pac.  266,  5  L.  R.  A. 
498,  13  Am.  St  Rep.  175;  Mitchell  v.  Marker, 
62  Fed.  139,  10  C.  C.  A.  306,  25  L.  R.  A. 
38;  Deposit  Co.  v.  SolIItt,  172  ni.  222,  50 
N.  B.  178,  64  Am.  St.  Rep.  35;  Becker  t. 
Lincoln,  etc.,  Co.,  174  Mo.  246,  73  S.  W.  581 ; 
Springer  v.  Ford,  189  111.  430.  59  N.  E.  953, 
52  U  R.  A.  930,  82  Am.  St  Rep.  464;  Oood- 


sell  V.  Taylor,  41  Minn.  207,  42  N.  W.  873,  4 
L.  R.  A.  673,  16  Am.  St  Rep.  700. 

Appellee  testified  that  he  was  the  father 
of  the  intestate;  that  the  intestate  was  14 
years,  9  months,  and  20  days  old  at  the  time 
of  bis  deatli,  and  was  then  engaged  as  a  mes- 
senger Iwy  for  the  District  Telegraph  Com- 
pany, and  earned  a  salary  of  $16  per  month, 
and  earned  something  outside  of  his  salary. 
Witness'  business  was  that  of  a  Job  carpen- 
ter; that  the  boy  was  learning  the  carpen- 
ter's trade  under  witness;  that  In  two  years 
more  be  would  be  earning  a  Journeyman 
carpenter's  wages.  Witness  wa»  then  per- 
mitted, over  the  objection  and  exception  of 
the  appellant,  to  testify  that  Journeymen 
carpenters'  wages  were  $3.50  per  day,  and 
over  appellant's  objection  and  exception  was 
permitted  to  testify  that  a  carpenter  in  that 
locality  ordinarily  put  in  300  days  in  the 
year.  The  action  of  the  court  In  overruling 
appellant's  objection  to  this  evidence  is  made 
one  of  the  grounds  of  appellant's  motion  for 
a  new  triaL  The  ground  of  the  objection 
to  this  evidence  is  that  It  was  indefinite 
and  uncertain,  and  It  la  contended  that  the 
admission  of  the  evidence  constitutes  re- 
versible error.  The  sole  object  to  which 
tills  evidence  could  have  been  addressed  was 
the  subject  of  damages.  Conceding  that  the 
evidence  in  this  case,  as  we  think  it  must 
be  conceded,  is  sufficient  to  establish  a  lia- 
bility on  the  part  of  the  appellant  for  the 
death  of  appellee's  intestate,  It  remains  for 
the  Jury  to  assess  the  amount  of  appellee's 
recovery,  and  to  fix  this  assessment  is  an 
important  and  difficult  problem.  The  recov- 
ery under  the  law  must  be  the  actual  mone- 
tary loss  sustained  by  the  next  of  kin  on  ac- 
count of  the  death  of  the  deceased.  Noth- 
ing is  to  be  allowed  on  account  of  the  par- 
ents' grief  and  anqulsh;  their  disappointed 
hopes  in  the  death  of  a  loved  and  promising 
child;  their  loss  of  the  comfort  and  com- 
panionship of  an  affectionate  and  dutiful 
son;  nothing  in  the  way  of  punishment  to 
the  defendant  for  the  carelessness  that  has 
resulted  in  sudi  a  sad  catastrophe;  nothing 
that  la  of  a  speculative  or  uncertain  char- 
acter. The  damages  are  to  be  assessed  from 
a  purely  commercial  standpoint,  tbe  same  as 
though  they  had  arisen  from  a  breach  of 
contract,  and  not  out  of  a  tragedy,  and  to 
make  this  assessment  accurately,  giving  to 
the  plaintiff  and  taking  from  the  defendant 
what  under  the  law,  Is  Justly  due  from  one 
to  the  other,  is  a  delicate  task  for  either 
court  or  Jury;  and  however  fair.  Just,  and 
Intelligent  a  Jury  may  be,  and  however  clear 
their  conception  may  l>e  of  their  duty  as 
Jurors,  they  are  but  human,  with  human  Im- 
pulses and  human  sympathies,  and  the  tend- 
ency to  Include  in  the  assessment  of  damages 
the  grief  and  disappointment  of  the  parents 
of  the  deceased  child  is  almost  irresistible. 
These  natural  difficulties  in  the  way  of  a 
fair  assessment  of  damages  to  the  defendant 
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In  this  cbaracter  of  action  ongbt  not  to  be 
enbanced  by  the  admission  of  evidence  that 
would  furnish  the  Jury  ground  to  allow  dam- 
ages upon  a  speculative  and  uncertain  basis. 

In  the  case  of  Brown,  Adm'r  v.  C,  B.  I. 
&  Pacific  Ry.  Co.,  Qi  Iowa,  652,  21  N.  W. 
193,  which  was  an  action  of  this  character 
to  recover  damages  for  the  death  of  a  loco- 
motive fireman,  evidence  was  admitted,  over 
the  defendant's  objection,  that  firemen,  when 
capable,  were  sometimes  employed  as  engin- 
eers, and  when  so  employed  received  an  In- 
creased pay  for  their  services.  The  court 
say,  in  deciding  upon  the  competency  of  such 
evidence:  "In  our  opinion  it  was  not  com- 
petent In  determining  the  damages  which 
the  estate  of  a  decedent  will  sustain  In  con- 
sequence of  his  death  it  Is  proper  to  con- 
sider bl9  calling  at  the  time  of  his  death, 
bis  ability,  the  amount  of  bis  earnings,  and 
the  like  drcnmstances ;  and  the  estimate 
should  be  made  with  reference  to  such  facts 
as  actually  existed  at  the  time  of  his  death, 
and  such  as  it  is  reasonably  certain  would 
have  occurred  In  the  future  but  for  his 
death.  PlaintifTs  Intestate  was  not  an  en- 
gineer at  the  time  of  his  deatli.  It  Is  not 
claimed  that  he  possessed  the  skill  requisite 
for  that  employment,  and  whether  he  ever 
would  have  acquired  that  skill  was  uncer- 
tain. The  evidence  should  therefore  have 
been  excluded."  In  the  case  of  Hesse  v.  Col- 
umbus, etc.,  Co.,  58  Ohio  St.  167,  50  N.  B. 
354,  the  Supreme  Court  of  Ohio,  In  passing 
uirnn.  a  similar  question,  say :  "Against  the 
objection  of  tbe  defendant  the  trial  court 
permitted  witnesses  to  testify  that  the  plain- 
tllTs  Intestate  was  in  the  line  of  promotion 
when  be  received  tbe  fatal  injuries.  Tbe 
jury  were  otherwise  fully  informed  as  to  the 
intestate's  habits,  health,  position,  and  capaci- 
ty to  earn.  These  and  other  like  circumstan- 
ces constituted  the  existing  facts,  from  which 
the  jury  were  to  determine  the  amount  of 
damages  which  they  should  assess.  The  ev- 
idence to  which  the  objection  was  made  was 
introduced  to  show  a  supposed  probability 
that  his  capacity  to  earn  woul4  liave  become 
greater  in  tbe  future.  It  started  an  Inquiry, 
which  could  have  no  other  effect  than  to  con- 
sume time  unduly,  and  to  Introduce  specula- 
tive considerations  into  the  assessment  of 
damages."  To  tbe  same  effect  is  the  case 
of  Chase  v.  Burlington,  etc.,  76  Iowa,  673, 
39  N.  W.  196;  Richmond,  etc.,  v.  Elliott, 
149  U.  S.  266,  13  Sup.  Ct  837,  37  h.  Ed.  72& 

We  think  that  this  evidence  was  clearly 
incompetent  The  question  as  to  whether  or 
not  the  deceased  would  have  ever  become  a 
journeyman  carpenter  was  a  matter  of  pure 
speculation.  Whether  or  not  If  he  did  be- 
come a  journeyman  carpenter,  the  wages  of 
journeymen  carpenters  would  continue  to  be 
$3.50  per  day  in  the  future  was  entirely 
speculative,  and  equally  so  was  the  question 
as  to  whether  or  not  journeymen  carpenters 
would  continue  to  find  employment  for  300 
days  in  the  year.    We  think  the  court  clear- 


ly committed  an  arror  In  admitting  this  ev- 
idence. 

One  of  the  grounds  of  the  motion  for  a 
new  trial  is  that  tbe  damages  assessed  by 
the  jury  are  excessive.  They  were  fixed  by 
the  jury  at  $2,845.  Exactly  what  basis  the 
jury  estimated  the  damages  upon  we  have 
no  means  of  knowing.  It  may  well  be  that 
they  based  tbelr  estimate  and  assessment  of 
damages  upon  this  Incompetent  evidence. 
We  think  tbe  error  is  one  that  requires  the 
reversal  of  the  judgment 

Many  other  questions  are  presented  by  the 
record  in  this  cause,  but  as  they  are  of  such 
character  as  that  tbey  will  not  be  likely  to 
arise  np<Hi  another  trial,  we  do  not  decide 
them. 

Judgment  Is  reversed,  with  instructions  to 
the  court  below  to  grant  a  new  trial. 

COMSTOCiC,  MYERS,  HADLEY,  and 
WATSON,  JJ.,  concur.    ROBY,  J.,  absent 


(42  Ind.  A.  D 
BELL  et  al.  v.  RANDOLPH  et  al.  (No.  6,462.) 
(Appellate  Court  of  Indiana.     June  2,   1908.) 

1.  Afpbai,    and    Ebbob— Recobd — Questions 
Presented  fob  Review. 

An  appellate  court  must  determine  fiom 
tlie  record  what  issues  were  presented  to  the 
jury,  and  where  the  record  discloses  that  the 
issues  in  the  case  were  submitted  to  the  jury 
and  a  general  verdict  returned  upon  them,  and 
discloses  affirmatively  that  issues  were  formed 
on  the  first  paragraph  of  the  complaint  and  the 
first  paragraph  of  the  cross-complaint,  and  it- 
is  not  shown  by  tbe  record  that  either  of  these 
paragraphs  were  withdrawn  or  dismissed,  and 
they  are  not  incorporated  in  the  record,  the  ac- 
tion of  the  court  in  denying  judgment  on  an- 
swers to  interrogatories  notwithstanding  the  gen- 
eral verdict  is  not  subject  to  review. 

2.  Same— Conflict  in  Recobd. 

The  order  book  entries  of  the  record  in  a 
case  are  controlling  as  to  what  issues  were  pre- 
sented to  the  jury,  over  the  instructions  given 
by  the  court  where  there  Is  a  conflict  between 
them. 

.\pi)eal  from  Circuit  Court  Hancock  Coun- 
ty;  E.  W.  FeU,  Judge. 

Action  by  Louisa  F..BeII  and  others  against 
Thomas  F.  Randolph  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Affirm- 
ed. 

A.  E.  Lisber  and  Wm.  W.  Cook,  for  appel- 
lants. Elmer  Bassett  and  Hord  &  Adams, 
for  appellees. 

RABB,  C.  J.  This  case  is  before  this  court 
.upon  a  partial  record  of  tbe  proceedings 
had  In  the  court  below.  The  transcript  before 
us  discloses  that  appellant  filed  a  complaint 
In  the  court  below  in  two  paragraphs,  only 
the  second  of  which  appears  in  the  record. 
The  appellees  filed  a  cross-complaint  in  two 
paragraphs,  only  tbe  second  of  which  appears 
in  the  record.  Issues  were  formed  upon  both 
the  complaint  and  the  cross-complaint  as 
appears  by  the  record  before  us.  These  is- 
sues were  submitted  to  a  jury  for  trial,  and 
upon  them  a  general  verdict  returned  In  &• 
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vor  of  the  appellees,  together  with  answers 
to  Interrogatories  which  appear  In  the  record. 
A  bill  of  exceptions  setting  out  the  courts 
Instructions  to  the  Jury  also  appears  in  the 
record,  but  the  evidence  is  not  Incorporated 
in  the  bill  of  exceptions.  A  motion  was  made 
in  the  Gonrt  below  by  the  appellants  for  a. 
Judgment  In  their  favor  upon  the  answers 
of  the  Jury  to  the  interrogatories  notwith- 
standing the  general  verdict,  and  the  action 
of  the  court  in  overruling  this  motion  Is  the 
only  alleged  error  pressed  here  as  ground  for 
a  reversal.  We  think  no  qaestlon  is  present- 
ed by  this  record  upon  the  action  of  the  court 
In  overruling  this  motion,  for  the  reason  that 
the  first  paragraph  of  the  complaint  and  the 
first  paragraph  of  the  cross-complaint  are 
not  presented  In  the  record.  The  verdict  of 
the  jury  was  npon  all  the  issues  In  the  case, 
and  what  Issues  were  presented  by  these 
pleadings  we  are  not  advised. 

Counsel  for  appellants  rely  upon  the  fact 
that  the  court  in  Its  instructions  to  the  Jury 
states  to  the  Jury  that  "the  amended  com- 
plaint consists  of  one  paragraph,"  and  that 
the  "defendant  Thomas  R.  Randolph  has  filed 
a  cross-complaint,  the  second  paragraph  of 
which  is  before  yon"  as  establishing  the  fact 
that  the  sole  issues  presented  to  the  Jury 
were  those  arising  upon  the  second  paragraph 
of  the  complaint  and  the  second  paragraph 
of  the  cro^s-complalnt.  This  court,  however, 
must  determine  what  issues  were  presented 
to  the  Jury  by  the  record.  The  record  dis- 
closes that  the  issues  In  the  case  were  sub- 
mitted to  the  Jury  for  trial,  and  it  discloses 
afilrmatively  that  Issues  were  formed  upon 
both  the  first  paragraph  of  the  complaint 
and  the  first  paragraph  of  the  cross-complaint, 
and  it  nowhere  is  shown  by  the  record  that 
either-  of  these  paragraphs  was  withdrawn 
or  dismissed.  The  dismissal  of  the  cause 
as  to  one  of  the  defendants  did  not  have  the 
effect  to  dismiss  either  paragraph  of  the  com- 
plaint, and  the  order  book  entries  of  the  rec- 
ord In  the  case  are  controlling  as  to  what  is- 
sues were  presented  to  the  Jury  for  trial, 
over  the  instructions  given  by  the  court  to 
the  Jury,  when  there  is  a  conflict  between 
them. 

Such  being  the  state  of  the  record,  we 
think  that  no  error  is  disclosed. 

The  Judgmmt  of  the  court  below  is  af- 
firmed. 

C0M8T0CK,  MYERS,  HADLEY,  and 
WATSON,   JJ.,  ccmcur.    ROBY,  J.,  absent 


(42  Ind.  A.  4S) 
LAKE  BRIE  &  W.  RY.  CO.  ▼.  BRAY. 
(No.  6,195.) 
(Appellate  Court  of  Indiana.     June  6,  1908.) 

L   NKGUGENCB— PLEADIITO— StriTlCIENCT. 

In  pleading  negligence  it  la  sufficient  as 
against  a  demurrer  for  want  of  facts  to  charac- 
terize the  act  which  caused  the  injury  as  hav- 
ing been  negligently  done,  but  it  is  also  neces- 
sary to  directly  and  plainly  allege  facta  show- 


mg  a  legal  duty  owing  by  the  alleged  wrong- 
doer to  the  party  injured,  and  the  violation  of 
that  duty  is  the  act  which  ma^  be  character- 
ized as  negligently  done  or  negligently  omitted. 
[Ed.  Note. — For  cases  in  point,  see  CeuL  Dig. 
vol.  37,  Negligence,  §{  174,  175.] 

2.  RArLBOAOB— Operation— iNjTTBiEs  to  Pbb- 

SONS  on  OB  NEAB  TBACKS— ACTIONS— PlAAD- 
IWO — SUFFICIEHCT. 

In  an  action  against  a  railroad  for  the 
death  of  an  employe  of  a  manufacturing  com- 
pany, struck  by  a  train  on  a  spur  track  lead- 
mg  into  a  building  of  the  company  while  at 
work  on  the  track,  the  complaint  charged  that 
defendant  negligently  backed  its  locomotive  over 
the  spur  track  and  mto  the  building  and  failed 
to  give  any  warning  l>efore  entering  it,  and  that 
defendant's  brakeman  when  at  a  distance  of  100 
feet  from  decedent,  knowing  bis  ignorance  of 
the  approach  of  the  cars  which  were  moving 
slowly,  failed  to  signal  or  otherwise  notify  the 
engineer  to  stop  in  time  to  avoid  injury,  but 
did  not  allege  that  the  brakeman  by  signals 
could  have  stopped  the  train.  The  complaint 
also  alleged  that  from  the  noise  of  the  machin- 
ery in  the  building  decedent  could  not  hear  the 
approach  of  the  incoming  cars  in  time  to  avoid 
the  collision,  but  did  not  allege  that  defendauC 
knew  that  the  machinery  in  the  building  was 
making  a  noise  likely  to  prevent  decedent  from 
hearing  the  train.  It  did  not  allege  that  de- 
fendant Was  not  rightfully  upon  the  track,  or 
that  it  was  using  it  for  any  other  purpose  thau 
that  for  which  it  was  constructed  or  in  any  oth- 
er than  the  ordinary  way:  nor  did.  it  allege 
any  facts  from  which  it  could  be  said  as  a  mat- 
ter of  law  that  the  handling  of  the  locomotive 
and  cars  as  stated  would  likely  be  attended  with 
a  danger  which  should  have  been  foreseen  b^  a 
reasonably  prudent  person,  and  guarded  against 
by  stopping  the  cars  or  ringing  the  bell  or  blow- 
ing tb  whistle.  Held,  that  the  complaint  did 
not  state  a  cause  of  action  against  defendant. 

3.  Same— Last   Cleab   Chance. 

In  an  action  against  a  railroad  for  death 
by  being  struck  by  a  train,  the  complaint  show- 
ed that  decedent  saw  the  train  before  it  reached 
him  and  undertook  to  climb  upon  a  platform 
adjacent  to  the  track  on  which  the  train  passed, 
and,  failing  in  bis  attempt,  took  a  position  lie- 
tween  the  platfonn  and  track  and  was  injured 
by  coming  m  contact  with  the  third  car  of  the 
train,  which  was  wider  than  the  first  two  cars 
which  had  passed  him  in  safety,  but  the  com- 
plaint did  not  show  that  defendant  was  aware 
of  decedent's  danger  in  time  to  have  stopped 
the  cars  so  as  to  avoid  the  injury.  Beld,  that 
the  facts  alleged  were  not  sufficient  to  bring  the 
case  within  the  doctrine  of  the  last  clear  clian(ie. 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty;  Ira  W.  Christian,  Judge. 

Action  by  Joel  D.  Bray,  administrator, 
against  the  Lake  Erie  &  Western  Railway 
Ck>mpany.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed,  with  instruc- 
tions to  sustain  demurrer  to  the  complaint 

John  B.  Ck>ckrum  and  Shirts  &  Fertlg,  for 
appellant  Wm.  S.  Christian  and  Neal  & 
Beats,  for  appellee. 

MYERS,  P.  J.  This  was  an  action  by  ap- 
pellee against  appellant  to  recover  damages 
for  the  death  of  appellee's  decedent  alleged 
to  have  been  caused  by  the  negligence  of  ap- 
pellant The  complaint  was  in  one  para- 
graph, to  whieh  a  demurrer  for  want  of  facts 
was  overruled.  A  general  denial  formed  the 
issue  submitted  to  a  Jury,  resulting  In  a  gen- 
eral vGodict  In  favor  of  appellee.    With  the 
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genera]  verdict  the  Jury  returned  answers  to 
a  number  of  interrogatories.  Over  appel- 
lant's motion  for  judgment  on  tlie  interroga- 
tories and  answers  thereto  and  its  motion  for 
a  new  trial  Judgment  was  rendered  In  favor 
of  appellee.  Appellant  assigns  error  on  the 
overruling  of  its  demurrer  to  the  complaint, 
the  overruling  of  its  motion  for  Judgment  in 
Its  favor  on  the  Interrogatories  and  answers, 
and  the  overruling  of  its  motion  for  a  new 
trial. 

The  complaint  in  question,  after  alleging 
a  number  of  preliminaiy  facts,  in  substance 
shows:  That  on  and  prior  to  August  IS, 
1903,  appellant  owned  and  operated  a  switch 
near  the  south  corporate  limits  of  the  city 
of  Noblesville,  extending  thence  In  a  westerly 
direction  about  one-fourth  of  a  mile  to  the 
mannfactnrlng  plant  of  the  American  Straw- 
board  (Company.  On  the  ground  of  said  com- 
pany appellant  controlled,  used,  and  operated 
a  spur  track  leading  from  said  switch  Into  a 
building  of  said' company,  where  straw  ship- 
ped by  freight  over  appellant's  line  was  by 
It  delivered.  This  building  was  about  160 
feet  m  lengtb  and  about  30  or  40  feet  in 
width,  open  at  each  end  to  a  sufficient  width 
to  admit  therein  freight  cars  run  on  said 
trads,  and  which  was  laid  near  the  east  wall. 
On  the  west  side  of  said  track,  and  extend- 
ing the  entire  length  of  the  building  was  a 
platform  5  feet  high.  The  building  length- 
wise was  north  and  south,  and  for  a  distance 
of  75  feet  south  of  the  same  the  spur  track 
ran  In  a  straight  line  north  through  the 
building.  At  the  point  75  feet  south  of  the 
building  said  track  curves  to  the  east  and 
connects  with  said  switch.  In  said  building 
was  machinery  used  to  elevate  and  carry 
straw  from  said  platform  north  to  another 
building,  and  on  said  day  said  machinery 
was  running  and  making  a  loud  noise,  and 
said  decedent  then  in  the  employ  of  ^Id 
company,  and  pursuant  to  that  employment, 
and  In  said  building,  was  cleaning  up  the 
loose  straw  that  had  fallen  on  said  spur  track 
and  at  the  side  of  said  platform.  That  while 
he  was  so  engaged  Appellant  by  its  employOs, 
servants,  and  trainmen  negligently  and  care- 
les-sly  backed  Its  locomotive  engine  in  charge 
of  Its  engineer  and  fireman  and  a  cut  of  six 
box  cars  over  said  side  track  onto  said  spur 
track,  and  thence  into  said  building,  but  be- 
fore entering  therein  appellant  In  charge  of 
said  locomotive  and  cars  carelessly  and  negli- 
gently failed  and  omitted  to  give  any  sound 
or  warning,  signal,  or  notice  whatsoever  by 
ringing  the  bell  or  blowing  the  whistle  on 
said  locomotive,  or  otherwise  of  the  approach 
of  said  locomotive  and  cars.  That  on  ac- 
count of  the  curve  of  said  spur  track  dece- 
dent, from  the  point  where  he  was  working, 
could  not  see  said  locomotive  and  cars  ap- 
proaching until  they  had  arrived  very  close 
to  him.  That  decedent  at  the  time  was  busily 
engaged  at  bis  work  and  did  not  see  said 
cars,  and  could  not  and  did  not  hear  the 
notse  made  as  they  approached  and  entered 


said  building  because  of  the  noise  mad6  by 
said  machinery,  and  did  not  know  of  their 
approach  until  the  same  "were  very  near  to 
him,"  when  he  "made  an  Instant  effort  to  get 
out  of  his  present  and  imminent  danger  into 
a  place  of  safety."  That  before  he  had  time 
to  escape  said  cars  had  reached  a  point 
whereby  he  was  between  the  same  and  the 
platform.  Two  of  the  cars  passed  without  do- 
ing him  any  Injury,  but  the  third,  being  wider, 
caught  and  mortally  woimded  him.  That  a 
brakeman  in  the  employ  of  appellant  was  on 
top  of  the  first  approaching  car,  and  was  up- 
on the  lookout  and  saw  said  decedent  in  the 
building  at  said  work  when  at  a  distance  of 
100  feet  or  more,  and  knew  that  decedent 
was  not  aware  of  the  approach  of  the  car. 
That  said  brakeman  called  to  decedent  and 
observed  that  he  was  not  heard.  Said  cars 
at  the  time  were  moving  slowly,  and  could 
have  been  easily  and  readily  stopped  before 
reaching  decedent,  but  said  brakeman"  care- 
lessly and  negligently  failed  and  neglected 
to  signal  or  otherwise  to  notify  said  engineer 
to  stop  said  locomotive  and  cars,  and  appel- 
lant negligently  and  carelessly  failed  to  stop 
said  cars,  but  continued  backing  the  same 
onto  and  against  the  appellant,  killing  him. 
"That  each  and  all  of  the  said  acts  of  neg- 
ligence proximately  caused  the  Injuries  and 
death  of  said  deceased  as  herein  alleged." 

In  support  of  the  first  error  It  Is  claimed 
that  the  complaint  failed  to  show  that  appel- 
lant negligently  performed  or  negligently 
failed  to  perform  any  legal  duty  owing  to  the 
decedent.  It  is  clear  from  the  reading  of  this 
complaint  that  appellant,  represented  by  the 
engineer  in  charge  of  the  locomotive  and 
cars,  and  appellee's  decedent,  were  Imme- 
diately prior  to  the  accident  engaged  In  doing 
their  respective  work  In  the  furtherance  of 
the  business  carried  on  by  the  strawboard 
company.  They  were  each  at  a  place  ■«ehere 
they  in  turn  had  a  right  to  be.  Neither  were 
subject  to  the  orders  of  the  other.  They 
were  acting  independently  of  each  other.  The 
decedent  was  not  employed  by  or  connected 
with  the  business  of  appellant.  In  the  ab- 
sence of  a  showing  to  the  contrary  we  may 
assume,  In  considering  the  pleading,  that  the 
decedent  prior  to  and  at  the  time  of  the  ac- 
cident was  fully  acquainted  with  all  the  sur- 
roundings and  existing  conditions,  except  the 
Immediate  approach  of  the  cars,  that  he  was 
possessed  of  all  his  senses,  and  that  he  could 
have  seen  the  cars  approaching  in  thne  to 
have  escaped  Injury  had  he  looked.  As  an 
excuse  for  not  looking  It  Is  said  that  he  was 
busily  engaged  at  his  work,  and  that  he  did 
not  hear  the  cars  approaching  becanse  of  the 
noise  made  by  the  machinery  In  the  build- 
ing. 

Appellant  was  charged  with  negligently 
backing  Its  locomotive  and  cars  over  the 
switch,  spur  track,  and  into  the  building,  and 
negligently  failing  to  give  any  warning  or 
notice  by  ringing  the  bell  or  blowing  the 
whistle  on  the  locomotive  before  entering  the 
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building;  that  the  brakeman,  when  at  a  dis- 
tance of  100  feet  or  more  from  decedent,  and 
knowing  tliat  decedent  was  not  aware  of  the 
approach  of  the  cars,  which  were  at  the  time 
moving  slowly,  negligently  failed  to  signai 
or  otherwise  notify  the  engineer  In  charge  of 
the  locomotive  to  stop;  that  appellant  negli- 
gently failed  to  stop  the  cars  in  time  to  avoid 
Injuring  decedent  In  pleading  negligence  It 
Is  sufficient  as  against  a  demurrer  for  want 
of  facts  to  characterize  the  act  which  caused 
the  injury  as  having  been  negligently  dode. 
Cleveland,  etc..  By.  C!oi  v.  Berry,  152  Ind. 
607,  53  N.  E.  415,  46  L.  R.  A.  33.  But  It  is 
also  necessary  to  directly  and  plainly  allege 
facts  showing  a  legal  duty  owing  by  the  al- 
leged wrongdoer  to  the  party  injured.  Pitts- 
burgh, etc.,  B.  Co.  v.-Pecis,  105  Ind.  5.37,  76 
N.  E.  163;  Chicago,  etc.,  R.  Co.  v.  MeCan- 
dlsh,  167  Ind.  648,  79  N.  B.  903;  Lake  Erie, 
etc.,  R.  Co.  V.  GnuRhan,  26  Ind.  App.  1,  58 
N.  E.-  1072 ;  St  Joseph  Ice  Co.  v.  Bertch,  33 
Ind.  App.  491.  71  N.  E.  56.  The  violation  of 
that  duty-  is  the  act  which,  as  we  have  said, 
may  be  characterized  as  negligently  perform- 
ed or  as  negligently  omitted.  Van  Camp 
Hdw.  &  Iron  Co.  v.  O'Brien,  28  Ind.  App.  162, 
62  N.  E.  464;  Lake  Erie,  etc.,  R.  Co.  T.  Mc- 
Fall,  165  Ind.  574,  76  N.  E.  400.  In  the  case 
before  us  the  speed  of  tbe  cars  was  char- 
acterized as  "moving  slowly"  as  they  ap- 
proached the  building,  and  for  a  distance  of 
100  feet  or  more  before  reaching  the  point 
where  decedent  was  at  work.  There  is  no 
claim  that  appellant  was  not  rightly  upon 
tbe  track,  or  that  appellant  was  using  it 
for  any  other  purpose  than  that  for  which  it 
was  constructed  or  in  any  other  than  the 
usual  and  ordinary  way.  It  does  not  appear 
that  appellant's  use  of  the  track  was  at 
an  unusual  time  In  the  day,  or  In  violation  of 
any  rule  of  the  strawboard  company  or  agree- 
ment regarding  its  use,  which  appellant 
should  have  known  would  be  calculated  to 
throw  decedent  "off  his  guard"  by  the  as- 
sumption that  the  rule  would  be  observed. 
Pittsburgh,  etc.,  R.  Co.  v.  LIghtbeiser,  163 
Tnd.  247,  71  N.  E.  218,  600.  The  pleaded 
facts  do  not  show  any  custom  in  the  handling 
of  tbe  locomotive  and  cars  on  the  spur  track 
and  Its  violation  by  appellant  as  the  cause 
of  the  accident  No  facts  are  alleged  from 
which  it  can  be  said  as  a  matter  of  law  that 
the  handling  of  the  locomotive  and  cars  as 
stated  would  likely  be  attended  with  that 
danger  and  fatal  consequence  which  should 
have  been  foreseen  or  anticipated  by  a  rea- 
sonably careful  and  prudent  person,  and  un- 
der the  circumstances  of  the  situation  guard- 
ed against  by  stopping  the  cars  or  ringing  tbe 
bell  or  blowing  the  whistle.  The  showing 
that  decedent  was  on  the  track  100  feet  or 
more  distant  from  a  slowly  approaching  train, 
although  apparent  to  the  brakeman  on  the 
front  car  that  at  that  time  he  did  not  ob- 
serve It,  and  nothing  appearing  to  Indicate 
that  he  was  not  free  to  act  and  easily  with- 
in reach  of  a  place  of  safety,  or  that  appel- 


lant knew  the  machinery  In  the  building  was 
running  and  making  a  noise  likely  to  pre- 
vent decedent,  engaged  as  he  wu4  from 
bearing  or  seeing  tbe  train,  or  other  factv 
which  would  lead  an  ordinarily  prudent  per- 
son to  believe  that  he  would  not  see  or  bear 
the  train  In  time  to  avoid  a  collision,  and 
the  absoice  of  facts  showing  that  the  brake- 
man  by  signals,  within  view  of  the  engineer, 
could  have  stopped  the  train,  does  not  state 
a  cause  of  action  against  appellant  by  reason 
of  tbe  alleged  negligence  of  the  brakeman. 
Lake  Erie,  etc.,  R.  Co.  v.  Brafford,  15  Ind. 
App.  655,  44  N.  B.  551;  Pennsylvania  Co.  ▼. 
Meyers,  136  Ind.  242,  36  N.  E.  32 ;  Louisville, 
etc,  R.  Co.  V.  Cronbacb,.12  Ind.  App.  666,  41 
N.  E.  15;  Pittsburgh,  etc.,  Ky.  Ca  v.  Judd, 
10  Ind.  App.  213,  36  N.  B.  775. 

It  does  appear  from  the  complaint  that  de- 
cedent saw  the  train  before  It  reached  him 
and  undertook  to  climb  upon  the  platform, 
and,  failing  In  this,  took  a  position  between 
the  platform  and  track  and'  was  injured  by 
coming  In  contact  with  the  third  car,  but  the 
facts  are  not  sufficient  to  bring  the  case  wltb- 
in  the  doctrine  of  the  last  clear  chance,  for 
it  is  not  shown  that  appellant  was  aware 'of 
appellee's  danger  in  time  to  have  stopped  the 
cars,  thereby  avoiding  the  Injury.  Southern 
Indiana  R.  Co.  v.  Fine,  163  Ind.  617,  72  N.  B. 
589;  IndplB.  St  Ry.  Co.  v.  Bolln,  38  Ind. 
App.  1C9,  183,  78  N.  B.  210. 

For  the  reasons  stated.  In  our  opinion  the 
complaint  is  Insufficient  Judgment  reversed, 
with  Instructions  to  sustain  the  demurrer  to 
the  complaint 

RABB.  C.  J.,  and  COMSTOCK.  HADLET, 
and  WATSON,  JJ.,  concur.    ROBI,  J.  absent 


OITT  OF  GARRETT  v.  WINTERICH.    (Not 
6.045.)^ 

(Appellate  Court  of  Indiana.     Jnne  6,  1908.) 

1.  municipai,  corpobations  —  defects  il» 
Sewers  —  Actions— Sutficienot  of  CIox- 

PI.AINI. 

In  an  action  against  a  city  for  damage  to 
property  by  defective  sewers  constructed  by  the 
city,  a  cotnplnint  alleged  that  tbe  city  construct- 
ed a  sewer,  known  as  the  "Main  Sewer,"  run- 
ning through  part  of  the  town,  and  thereafter 
plaintiff  purchased  certain  property  and  erected 
greenliouses,  etc.,  thereon,  all  of  which  were 
connected  with  that  sewer,  and  afterwards  the 
city  constructed  a  general  sewer  system,  so  aa 
to  gather  oot  of  their  natural  channels  tbe 
surface  water  accumulating  from  some  300  acres 
of  land,  as  well  as  large  bodies  of  stagnant  wa- 
ter, and,  by  means  of  the  system  of  sewers  so 
negligently  constructed,  wrongfully  diverted  the 
waters  out  of  their  natural  channels  into  one 
stream,  and  conveyed  the  whole  volume  at  a 
much  greater  velocity  Into  the  main  sewer,  that, 
prior  to  the  construction  of  the  second  sewer, 
plaintiff's  premises  were  properly  drained 
through  the  main  sewer,  and  that  the  city,  in 
gathering  together  the  water  and  diverting  it 
from  its  natural  channels  and  causing  it  to  flow 
into  the  main  sewer,  thereby  caused  water  to 
overflow  plaintiff's  premises  to  his  damage,  etc 


•  See  87  N.  B.  ICL   Behearlng  denied,  U  N.  B.  SOS.    Transfer  to  Supreme  Court  pending. 
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Held,  that  the  complaint  stated  a  cause  of  ac- 
tion. 

lEjd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1797.] 

2.  Samb— Defects  iw  Plan  of  Skweb— Sut- 
fictenct  of  b2videncb. 

In  an  action  against  the  city  for  overflow- 
ing plaintiff's  premises  by  negligently  construct- 
ing a  sewer,  evidence  that  when  plaintiff  pur- 
chased his  property,  the  drainage  then  provided 
by  the  city  was  sufficient  to  properly  drain  it, 
and  that  afterwards  the  city  constructed  anoth- 
er sewer  system,  by  which  it  gathered  the  wa- 
ters from  a  large  area  and  conducted  them  Into 
the  existing  sewer,  which  Was  insufficient  to 
carry  the  increased  volume,  and  plaintiff's  prem- 
ises were  thereby  flooded,  and  bis  property  dam- 
aged, was  sufficient  to  establish  negligence  by 
the  city  in  the  plan  devised  for  the  drainage  of 
the  d^. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig: 
vol.  S6,  Municipal  Corporations,  §  1799.] 

8.  Save— CoNTBiBirroBT   Neouoencb— Ques- 
tions FOB  JUBT. 

In  an  action  for  injury  to  property  by 
overflow  from  a  defective  sewer  constructed  by 
defendant  city,  where  plaintiff  built  bis  house 
on  a  mudc  bed,  which  was  drained  by  the  sewer, 
and  which  he  did  not  know  was  subject  to  over- 
flow, and  which  did  not  overflow  for  several 
years  after  plaintiff  built  thereon,  or  until  de- 
fendant had  constructed  a  second  sewer,  bring- 
ing other  water  .into  the  sewer  by  which  plain- 
tiff's property  was  drained,  which  the  jury 
found  cansed  the  overflow  of  the  property,  plain- 
tiff was  not  guilty  of  negligence  as  a  matter  of 
law  in  so  building  his  house. 

4.  TbiAL  —  INSTBUOTIONS— FOBM— SlGNlNO— 

Sufficiency. 

Where  a  defendant  presented  instructions 
to  the  trial  court,  the  request  reciting  the  cap- 
tion of  the  case,  and  that  defendant  therein  re- 
quested the  court  to'  give  the  jury  each  of  the 
following  instructions,  numbered  1  to  32,  in- 
clusive, which  was  signed  by  defendant's  at- 
torneys as  attorneys  for  defendant,  and  the  re- 
quested instructions  followed,  but  were  not  sign- 
ed at  the  end  thereof  by  defendant  or  his  coun- 
sel, the  instructions  were  sufficiently  signed 
within  the  statute  requiring  all  instructions  to 
be  numbered  consecutively,  and  signed  by  the 
party  or  his  counsel. 

5.  Same — Assuminq  Facts. 

In  an  action  for  damages  to  plaintiff's  green- 
houses, etc.,  which  were  overflowed  by  a  sewer 
negligently  constructed  by  a  city,  an  instruction 
that  plaintiff  could  not  excuse  himself  for  fail- 
ure to  use  reasonable  care  in  the  arrangement 
of  his  greenhouse,  by  relying  upon  promises  of 
relief  by  the  city  from  further  flooding,  and  that 
if  the  jury  found  there  were  such  promises  made 
by  the  ci^,  and  plaintiff  relied  thereon,  and  be- 
cause of  such  reliance  failed  to  use  reasonable 
care  in  arranging  his  greenhouses,  but  could, 
by  use  of  reasonable  care,  have  prevented  the 
injuries,  then  plaintiff  was  guilty  of  contribu- 
tory negligence  was  not  defective  as  assuming 
that  plaintiff  failed  to  use  ordinary  care  in  the 
arrangement  of  his  greenhouses,  as  the  instruc- 
tion left  that  question  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  420-435.] 

6.  Damages  —  Dutt  of  Injubed  Pabtt  to 
Minimize. 

In  an  action  for  Injuries  to  property  by 
being  overflowed  because  of  the  negligent  con- 
struction of  a  sewer  by  the  city,  plaintiff  was 
bound  to  exercise  reasonable  care  to  minimize 
the  damage  sustained  on  account  of  defendant's 
wrongful  act,  and  if  an^  part  of  bis  damage  re- 
sulted from  Aia  own  failure  to  exercise  reason- 


able care  to  protect  his  property,  he  woold  not 
be  entitled  to  recover  to  that  extent. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §{  119,  124.] 

7.  Same— Actions— Defenses. 

One  whose  property  has  been  damaged  by 
the  wrongful  conduct  of  municipal  officers  may 
not  .neglect  to  exercise  ordinary  care  to  protect 
his  property,  in  reliance  upon  promises  by  city 
officers  to  prevent  subsequent  damages,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼01.  15,  Damages,  {  124.] 

Appeal  from  Circuit  Court,  De  Kalb 
County;   B.  A.  Bratton,  Judge. 

Action  by  Christ  Wlnterlch  against  the 
city  of  Garrett  From  a  judgment  for  plain- 
tiff, and  an  order  overruling  a  motion  for  a 
new  trial,  defendant  appeals.  Reversed,  and 
new  trial  ordered.        ., 

H.  W.  Mountz,  J.  D.  Brinkerbofl,  and  D. 
M.  Link,  for  appellant  D.  D.  Moody,  W, 
W.  Sharpless,  and  J.  E.  &  J.  H.  Rose,  for 
appellee, 

RABB,  C.  J.  This  action  was  brought 
by  the  appellee  to  recover  damages,  alleged 
to  have  been  sustained  by  him  through  the 
negligent  and  wrongful  acts  of  the  appel- 
lant In  the  construction  of  sewers  In  said 
dty,  B«  as  to  cast  water  upon  the  premises 
of  the  appellee.  A.  demurrer  to  the  com- 
plaint was  overruled,  and  answer  of  gen- 
eral denial  filed.  The  cause  was  submitted 
to  a  Jury  for  trial,  and  verdict  returned  In 
favor  of  appellee,  appellant's  motion  for  a 
new  trial  overruled,  and  judgment  rendered 
on  the  verdict  The  errors  assigned  and 
relied  upon  for  a  reversal  are  the  overrul- 
ing of  appellant's  demurrer  to  the  complaint, 
and  Its  motion  for  a  new  trial. 

The  substantial  avermoits  of  the  complaint 
were  that  the  appellant  city  was  divided  In 
two  parts  by  the  Baltimore  &  Ohio  Railroad ; 
that  In  1S93  the  appellant  constructed  a  24-' 
Inch  sewer,  running  through  the  south  divi- 
sion of  the  city  and  draining  that  portion  of 
the  city;  that  the  sewer  was  denominated 
the  "Main  Sewer";  that  after  the  construc- 
tion of  the  sewer  the  appellee  purchased  tbe 
premises  described  In  his  complaint  and  con- 
strucfed  thereon  a  dwelling  house,  greenhouse 
and  outhouses,  all  of  which  were  connected 
with  said  sewer;  that  afterwards  the  appel- 
lant city  negligently  devised  and  constructed 
a  general  system  of  sewerage  In  said  city, 
known  as  the  "North  Side  Sewer  System," 
so  as  to  gather  out  of  their  natural  and 
proper  channels  the  surface  water  that  ac- 
cumulated from  rain  and  snow  upon  300 
acres  or  more  of  land,  together  with  large 
bodies  of  stagnant  and  polluted  water,  and 
by  means  of  said  system  of  sewers,  so  negli- 
gently constructed,  'wrongfully  diverted  the 
waters  out  of  their  natural  and  ordinary 
channels  Into  one  stream,  and  conveying  the 
same  with  a  fall  and  velocity  of  current 
2%  times  greater  than  the  fall  and  velocity 
of  current  In  said  "main  sewer,"  Into  said 
"main  sewer";   that  prior  to  the  acts  corn- 
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plained  of  the  appellee  had  free  and  easy 
drainage  of  hla  premises,  and  exit  for  all 
the  -water  falling  on  or  flowing  over  the  same 
through  said  "main  sewer,"  and  that  the 
wrongful  act  of  the  appellant  In  gathering 
together  said  body  of  water,  diverting  It 
from  Its  natural  channels,  and  causing  It 
to  flow  Into  the  said  "main  sewer,"  as  de- 
scribed In  the  complaint,  caused  the  water  to 
back  up  into  and  over  appellee's  premises, 
doing  him  damage.  While  the  plaintiff's 
complaint  contains  a  vast  number  of  repeti- 
tions, and  aa  undue  amount  of  verbiage, 
yet  we  think  it  avers  sufficient  facts  to  with- 
stand a  demurrer.  It  avers  appellee's  own- 
ership of  the  property  described  in  his  com- 
plaint, the  existence  of  a  sewer  that  properly 
drained  his  premises,  the  negligent  construc- 
tion by  the  appellant  of  a  system  of  sewer- 
age connecting  the  same  with  the  sewer  that 
drained  appellee's  premises,  whereby  said 
sewer  was  overloaded,  and  the  appellee's 
premises  flooded,  and  the  Injury  sutfered  by 
him  In  consequence. 

Among  other  grounds  of  appellant's  mo- 
tion for  a  new  trial  are  that  the  verdict  Is 
not  sustained  by  sufficient  evidence,  and  that 
the  court  erred  In  refusing  to  give  the  Jury 
Instruction  No.  27,  asked  for  by  appellant 
There  was  evidence  from  which  the  Jury 
were  Justified  in  finding  that,  at  the  time 
ai^ellee  purchased  the  premises,  the  flooding 
of  which  is  In  controversy,  and  built  his 
dwelling  and  greenhouses  thereon,  the  drain- 
age then  provided  by  the  city  was  amply 
sufficient  to  properly  drain  the  same,  and 
that  afterwards  appellant  constructed  a  sys- 
tem of  drainage  for  that  portion  of  the  city 
lying  north  of  the  Baltimore  &  Ohio  Rail- 
road, by  which  they  gathered  all  the  waters 
that  fell,  on  a  large  scope  of  territory,  into 
a  sewer,  and  cast  it.  In  a  body.  Into  the 
sewer  provided  for  the  drainage  of  that  por- 
tion of  the  city  wherein  appellee's  premises 
were  situate;  that  this  sewer  was  entirely 
Insufficient  to  take  care  of  the  water  thus 
east  Into  It,  and  that  which  It  was  original- 
ly Intended  to  take  care  of  In  times  of  ordi- 
nary flood,  and  that,  in  consequence  of  such 
act  of  the  appellant,  the  appellee's  prem- 
ises were  flooded  five  times  In  the  space  of 
two  years,  and  damage  done  to  his  property ; 
that  the  city  authorities  were  informed,  at 
the  time  of  the  construction  of  the  North 
Side  sewer  system,  that  the  South  Side  sewer 
was  Insufficient  to  properly  carry  the  water 
of  both  systems.  This  was  sufficient  to  es- 
tablish the  negligence  of  the  appellant  In  the 
plan  devised  for  the  drainage  of  the  city. 

It  is,  however,  contended  that  the  evi- 
dence affirmatively  shows  the  appellee  to 
have  been  guilty  of  contributory  negligence 
In  constructing  his  greenhouse  where  he  did, 
with  the  knowledge  he  had,  at  the  time,  of 
Its  liability  to  overflow.  Whether  he  had 
knowledge  of  Its  liability  to  overflow  was  a 
question  in  dispute;  and  if  he  had  such 
knowledge,  the  question  as  to  whether  or 


not  he  was  guilty  of  negligence,  under  all 
the  circumstances,  was  for  the  Jury.  They 
have  decided  that  question  adversely  to  ap- 
pellant. The  court  cannot  say  as  a  matter 
of  law  that  appellee  was  guilty  of  negli- 
gence because  he  built  hla  house  on  a  muck 
bed  which  was  drained,  and  which  there 
Is  evidence  tending  to  show  be  did  not  imow 
was  subject  to  overflow  at  the  time  he  built 
his  improvements,  and  further  tends  to  show 
that  It  did  not  overflow,  from  the  time  he 
made  his  improvements,  for  several  years, 
and  until  the  North  Side  waters  were 
brrfught  into  the  South  Side  sewer ;  and  that 
Justified  a  finding  of  the  Jury  that  all  the 
overflow  appellee's  property  suffered  was 
caused  by  that  act 

Objection  is  made  to  certain  instructions 
given  by  the  court  to  the  Jury.  It  Is  con- 
tended by  appellee  that  the  Instructions  are 
not  properly  In  the  record  for  the  reason: 
(1)  That  they  were  not  "signed  by  appellant's 
attorney.  (2)  The  record  does  not  affirma- 
tively show  that  ail  the  instructions  given 
or  refused  were  filed  with  th^  clerk,  and 
made  a  part  of  the  record,  as  required  by 
the  provisions  of  section  1  of  the  act  of 
1903  (Acts  1903,  p.  338).  (3)  That  the  In- 
Btmctlons  given  by  the  court  of  Its  own  mo- 
tion were  not  signed  by  the  Judge.  The 
record  discloses  that  all  the  instructions 
given  and  refused  were  filed  with  the  clerk, 
and  appear  in  the  record;  the  instructions 
given  by  the  court  of  its  own  motion  were 
properly  signed  by  the  Judge;  the  Instruc- 
tions asked  by  the  appellant  were  not  each 
signed  by  appellant  or  Its  counsel,  ntfr  were 
the  instructions,  as  a  whole,  signed  at  the 
close  of  the  last  one  asked,  but  were  pre- 
sented to  the  court  with  this  request,  and 
in  this  form:  "Christ  WInterlch  v.  City  of 
Garrett.  De  Kalb  Circuit  Court,  May  Term, 
1906.  The  defendant  In  the  above  entitled 
cause  requests  the  court  to  Instruct  the  Jury 
In  writing,  and  to  give  to  the  Jury  each  of 
the  following  Instructions,  numbered  1  to 
32,  Inclusive,  and  to  Indicate  before  the  be- 
ginning of  the  argument  which  of  said  in- 
structions will  be  given,  and  which  refused. 
Mountz  &  Brinkerhoff,  D.  M.  Link,  Attys. 
for  Defendant"  Then  follow  the  instruc- 
tions asked.  It  Is  manifest  that  this  request 
and  the  instructions  following  were  one  en- 
tire document,  and  presented  as  such  to  the 
court  The  signature  of  the  api>eliant's 
counsel  appeared  in  the  document  at  the 
conclusion  of  the  request,  and  at  the  begin- 
ning of  the  Instructions.  They  clearly  identi- 
fy the  instructions  which  the  court  was  re- 
quested to  give.  The  object  and  purpose  of 
the  law  requiring  the  Instructions  to  be  sign- 
ed by  the  party  or  his  counsel  was  that  the 
same  might  be  clearly  Identified,  and  it  can 
make  no  difference  where  the  signature  ap- 
peared, whether  at  the  beginning  or  the 
close  of  the  instructions.  We  think  that 
the  instructions  afikeA  In  this  case  were 
signed  within  the  meaning  of  the  provisions 
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of  tbe  statute  In  question,  declaring  that  all 
Instructions  shall  be  plainly  written,  nnmber- 
ed  consecutively,  and  signed  by  the  party  or 
bis  counsel 

The  only  Instruction  given  or  refused  by 
the  court  that  Is  properly  before  ub  for  con- 
sideration la  instruction  No.  27,  asked  for 
fcy  appellant  and  refused  by  the  court  This 
Instruction  reads  as  follows:  "The  plaln- 
tlfT  cannot  excuse  himself  for  failure  to  use 
reasonable  and  ordinary  care  in  the  arrange- 
ment of  his  greenhouse,  or  In  the  manner  of 
placing  the  plants  therein,  by  relying  upon 
any  promises  of  relief  from  further  flooding 
of  his  premises  made  by  the  city  of  Garrett 
or  by  any  of  its  oflScers  or  agents,  and  If 
you  find  that  there  were  promises  of  relief 
made  by  the  city  of  Garrett  or  any  of  its 
officers  or  agents  to  the  plalntlfif,  and  that 
the  plaintiff  relied  thereon,  and  because  of 
relying  thereon  failed  to  use  reasonable  and 
ordinary  care  thereafter  In  the  arrangement 
of  his  greenhouse  and  the  placing  of  his 
plants  thereon,  and  that  by  the  exercise  of 
ench  reasonable  and  ordinary  care  the  plain- 
tilt  could  have  prevented  Injury  thereaft- 
er to  bis  plants  and  greenhouse,  then.  In 
that  case,  plaintiff  would  be  guilty  of  con- 
tributory negligence  as  to  the  Injury  re- 
sulting thereafter,  and  which  he  might  have 
avoided  and  prevented  by  the  exercise  of 
exuA  reasonable  and  ordinary  care,  and  he 
had  no  right  to  rely  upon  any  of  said  prom- 
ises made  by  the  city  of  Garrett  or  of  any  of 
its  officers  or  agents,  and  yon  should  find 
for  the  defendant  as  to  any  such  injury 
thereafter  occurring."  It  Is  clalfned  by  ap- 
pellee that  this  Instruction  Is  bad,  first,  for 
the  reason  that  It  assumes  that  the  plaintiff 
was  guilty  of  failure  to  use  reasonable  and 
ordinary  care  In  the  arrangement  of  his 
greenhouse  and  the  manner  of  placing  his 
plants  therein.  We  do  not  think  the  Instruc- 
tion Is  subject  to  this  criticism.  In  constru- 
ing the  Instruction  we  must  look  at  It  In  Its 
entirety,  and  gather  from  the  whole  Instruc- 
tion its  sense  and  meaning.  We  do  not 
think  the  Jury  could  have  been  misled  by 
this  Instruction  into  believing  that  the  court 
assumed,  as  a  fact,  that  the  appellee  was 
guilty  of  negligence  or  want  of  ordinary  care. 
The  instruction  expressly  leaves  the  deter- 
mination of  the  question  as  to  whether  or 
not  appellee  exercised  reasonable  and  ordi- 
nary care  with  the  Jury. 

It  Is  further  contended  that  there  is  no 
question  of  contributory  negligence  In  the 
case,  and  therefore  the  instruction  could 
have  no  application  to  the  case  made  by  the 
evidence.  We  think  the  appellee  is  In  er- 
ror in  this  contention.  Whether  the  act  of 
the  city  In  casting  the  water  drawn  from  the 
North  Side  of  the  city  Into  the  "main  sewer" 
on  the  South  Side,  whereby  the  appellee's 
premises  were  flooded,  could  be  designated 
as  a  trespass  and  positive  wrong,  or  an  act 
of  negligence,  it  was  equally  the  duty  of  the 
appellee  to  exercise  reasonable  care  to  mln- 
84N.B3.-6i 


Imize  the  damage  he  would  sustain  on  ac- 
count of  the  wrongful  act  of  the  appellant; 
and  If  any  part  of  bis  damages  was  tho 
result  of  hia  own  failure  to  exercise  reason- 
able care  to  protect  his  property  from  dam- 
age, to  this  extent  he  would  not  be  entitled 
to  recover.  Sutherland  on  Damages  (2d  Ed.) 
S  1055;  Chase  v.  New  Xork,  etc.,  R.  B.  Co., 
24  Barb.  (N.  X.)  273  >  Emery  v.  City  of  Low- 
ell, 109  Mass.  197;  Fowle  v.  New  Haven, 
etc.,  112  Mass.  834,  17  Am.  Rep.  106; 
O'Elley  V.  MeChesney,  3  Lans.  (N.  Y.)  278; 
Terry  v.  Mayor,  8  Bosw.  (N.  Y.)  504 ;  Simp- 
son V.  Olty  of  Keokuk,  34  Iowa,  568;  Vac 
Pelt  V.  Davenport,  42  Iowa,  808,  20  Am.  Rep. 
622;  Irwin  v.  Sprigg,  6  GUI  (Md.)  200,  40 
Am.  Dec:  667.  It  Is  the  settled  law  In  this 
state  that  one  whose  property  is  being  dam- 
aged or  Injured  by  the  negligent  or  wrong- 
ful conduct  of  the  municipal  officers  of  a 
city  has  no  right  to  rely  upon  statements 
made  by  the  city  officers,  and  neglect  to  ex- 
ercise ordinary  care  to  protect  his  property 
from  damage.  This  question  has  been  set- 
tled by  the  decision  of  this  court  In  City  of 
Valparaiso  v.  Ramsey,  11  Ind.  App.  215,  38 
N.  E.  875.  For  the  error  of  the  court  In 
not  giving  this  Instruction  the  cause  must 
be  reversed. 

Other  questions  are  presented,  arising  up- 
on the  instructions  and  the  evidence,  bnt 
we  deem  It  unnecessary  to  decide  them,  for 
the  reason  that  they  probably  will  not  arise 
In  the  subsequent  trial  of  the  case. 

Cause  reversed,  with  Instructions  to  the 
court  below  to  grant  a  new  trial. 

COMSTOCK,  MYERS,  HADLEY,  and 
WATSON,  JJ.,  concur.    ROBY,  J.,  absent 
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PITTSBURGH,  O.,  C.  &  ST.  L.  RY.  00,  ▼. 
WOOD   et   al.     (No.   5,988.)  i 

(Appellate  Court  of  Indiana,   Division  No.  1. 
May  26,  1908.) 

1.  COTJBTS— Fedebai,  Coubts— Jdbisdictioh— 

IirrKSSTATE  COlfMEBCE   La.W— ENFORCEMENT. 

Jurisdiction  of  all  actions  brought  under 
the  remedial  sections  of  the  interstate  commerce 
act  to  enforce  its  provisions  lies  exclusively  in 
the  federal  oonrts. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  13,  Courts,  i  830.] 

2.  Same— JuBisDiCTioN  op  State  Coubts. 

A  state  court  has  jurisdiction  of  an  action 
based  upon  a  carrier's  common-law  duties  to 
furnish  facilities  for  shipping,  althoagfa  the  dam- 
age was  caused  by  the  act  of  a  carrier  engaged 
in  interstate  business,  where  the  action  was  not 
brought  under  the  interstate  commerce  act 

&  Same— OusTEB  os  Statb  Ooubt'b  Jukisdic- 

TION. 

In  an  action  based  upon  a  carrier's  com- 
mon-law duty  to  furnish  shipping  facilities, 
where  no  petition  was  filed  to  remove  to  the 
federal  courts  on  the  ground  that  a  federal 
question  might  be  raised  as  the  damage  was 
caused  by  the  act  of  a  carrier  engaged  in  inter- 
state commerce,  the  state  court  was  not  ousted 
Of  its  jurisdiction. 
1  Rehearing  denied,  88  N.  B.  709.    Transter  denied. 
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4.  Removal  of  Oattses— Right  to  Removb— 

PREMISES— Jurisdiction  or  State  Coubt. 
The  right  of  removal  of  a  cause  of  action 
from  a  state  to  a  federal  court  is  premised  on 
the  fact  that  tbe  state  court  does  have  jurisdic- 
lion  of  the  action,  but  by  reason  of  a  federal 
question  being  involved  the  party  a^inst  whom 
such  question  ia  raised  has  the  privilege,  at  his 
election,  at  the  proper  time,  of  having  the  cause 
removed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  DifC- 
vol.  42,  Removal  of  Causes,  {  28.] 

6.  Appeal  and  Ebror— Revebsai^-Techni- 
CAX.  Defects  —  Rulings  on  Pleadings  — 
Sepabation  or  Causes  oi;  Action. 

Under  Barns'  Rev.  St.  1901,  f  344,  pro- 
viding that  no  judgment  shall  be  reversed  for 
any  error  in  ruling  on  a  demurrer  for  misjoinder 
of  causes  of  action,  refusal  to  grant  a  motion 
to  separate  causes  of  action  stated  in  a  com- 
plaint, even  if  improper,  is  not  reversible  error. 
6w  Cabriebs— Duty  to  Fubnibh  Facilities — 
Actions— Pleadings. 

In  an  action  against  a  carrier  for  failure 
to  furnish  shipping  facilities,  a  complaint  al- 
leging that  defendant  was  a  common  carrier 
of  grain,  and  that  plaintiffs  tendered  grain  for 
shipment  and  demanded  "suitable  cars"  there- 
for, was  not  open  to  the  objection  that  it  did 
not  allege  the  class  of  cars  demanded. 

7.  Pleading — Conclusions— Evidence. 

An  allegation  in  a  complaint  in  an  action 
against  a  carrier  for  failure  to  furnish  sbip- 
puig  facilities  that  defendant  held  itself  out  to 
be  a  through  carrier  to  tbe  seaboard  markets 
was  not  objectionable  as  pleading  a  conclusion, 
bat  Is  within  the  rule  that  evidence  need  not  be 

£  leaded,  but  that  pleading  the  ultimate  fact  to 
a  proved  is  sufficient. 

8.  Cabbikbs— Duty  to  Fubnish  Bhippino 
Facilities— Actions— Pleading. 

In  an  action  against  a  carrier  for  failure 
to  famish  shipping  facilities,  the  absence  of  an 
allegation  in  the  complaint  that  the  defendant 
issued  bills  of  lading  Obligating  itself  to  carry 
goods  to  points  beyond  its  own  lines  was  not 
necessary  on  the  issue  as  to  its  holding  itself 
out  as  a  tlirough  carrier  to  such  points,  though 
such  fact  might  be  material  to  support  the 
averment  that  it  held  itself  out  as  a  through 
carrier. 

9.  Save. 

In  an  action  against  *  carrier  for  failure 
to  furnish  shipping  facilities  for  the  carriage 
of  grain,  the  complaint  alleged  that  the  goods 
were  tendered,  and  that  plaintiffs  were  "willing, 
ready,  and  able  to  pay  tbe  charges  thereon. 
H«ld,  that  the  complaint  was  not  insulficieut 
for  failing  to  allege  payment  of  the  freight  on 
the  goods  tendered,  where  there  was  no  basis 
for  computing  tbe  amount  of  the  charges,  as 
the  quantity  of  grain  to  be  shipped  depended 
entirely  on  the  number  and  capacity  of  cars 
furnished  by  the  carrier. 

10.  Same  —  Discbiminatioh  Against  Ship- 
pers. 

Where  a  carrier  discriminates  against  a 
shipper  who  has  no  other  means  of  shipment 
than  over  its  line,  and  refuses  to  furnish  him 
with  cars  at  times  when  it  is  supplying  tiiem 
freely  to  other  shippers  at  points  where  it  com- 
petes with  other  lines,  it  is  liable  to  the  ship- 
per discriminated  against. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  S§  901-905.] 

11.  Same. 

Where  a  carrier  held  itself  out  as  a  through 
carrier  to  the  seaboard,  it  could  not  relieve  it- 
self from  failure  to  furnish  facilities  to  carry 
goods  to  the  seaboard  by  reason  of  the  fact 
that  its  terminus  was  an  inland  town,  and  the 
fact  that  its  uniform  bill  of  lading  expressly 
limited  its  liability  to  its  own  line,  where  diere 


was  nothing  on  tbe  bill  of  lading  to  indicate 
the  terminus  of  the  line. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voU  9,  Carriers,  {  112.] 

12.  Appeal  and  Ebbob  —  Review— Vbbdicib 

AND  Findings— SuFFiciENCT  or  Evidence 

TO  Sustain. 

In  deteirmining  the  safficiencr  of  evidence 
to  sustain  a  verdict  or  finding,  the  court  will 
consider  only  the  evidence  favwable  to  tbe  mat- 
ter in  dispute. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  {}  3928-3934.] 

13.  Carriers  —  Discrimination  —  £videncb 
—Relevancy— Matters  Showihs  Belbvah- 
CY  or  Other  Pacts. 

In  an  action  for  failure  to  furnish  shipping 
facilities  for  the  transportation  of  grain,  plain- 
tiffs alleged  discrimination  against  them  by  the 
carrier.  The  evidence  showed  that  plaintiffs 
were  en^ged  in  the  same  kind  of  business  as 
other  sluppers  at  places  where  defendant  had 
competition,  and  who  were  i>referred  in  the  as- 
signment of  cars,  that  plaintiffs'  places  of  busi- 
ness were  in  close  proximity  to  such  competitive 
points,  and  that  tneir  business  was  conducted 
In  the  same  manner  as  that  of  the  alleged  pre- 
ferred shippers.  The  evidence  also  showed  Uiat 
the  only  route  that  plaintiffs  had  over  which 
to  sliip  their  grain  was  defendant's  line,  and 
tliat  they  constantly  applied  for  cars  during  the 
time  of  the  alleged  discrimination.  Beld,  that 
a  sufficient  similarity  of  conditions  was  shown 
to  justify  the  admission  of  evidence  to  prove 
the  number  of  cars  supplied  shippers  at  com- 
petitive points. 

14.  Same  —  Cabbiaoe  or  Goods  —  Delays  — 
Damages— Measure  of. 

Where  a  carrier  delays  in  making  a  ship- 
ment of  goods  intended  for  sale,  the  measure 
of  damages  is  the  difference  in  price  at  the  time 
when  the  goods  should  have  reasonably  arrived 
at  the  point  of  destination  and  the  time  when 
they  actually  arrived,  less  the  transportation 
charges,  but  the  shipper  is  under  duty  to  so 
handle  the  goods  as  to  reduce  the  damages  as 
much  as  possible,  and  he  is  entitled  to  have  con- 
sidered in  estimating  his  damages  the  necessary 
expense  to  which  he  was  put  in  thus  reducing 
the  damages;  and  hence,  where  a  shipper,  in 
pursuance  of  such  dutjr  to  reduce  damages,  ships 
the  goods  to  other  points,  and  there  sells  them, 
the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  goods  at  the  original 
destination  of  the  shipment  at  the  time  it 
should  reasonably  have  arrived  there  and  the 
actual  selling  pnce  at  the  point  where  it  was 
disposed  of,  allowing  for  the  difference  in  the 
cost  of  transportation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  S8  451-461.] 

15.  Trial  —  Ikstbuctions  —  Construction 
— Cbargb  as  a  Whole. 

Instructions  will  be  construed  as  a  whole, 
and  if,  when  taken  together,  the  law  is  correct- 
ly ^iven,  the  case  will  not  be  reversed,  though 
a  single  instmction  standing  alone  might  be  in- 
correct. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Trial,  {{  703-717.f 

16.  Same— Error  Oured  bt  Otbeb  Instruc- 
tions. 

Deficiency   in  an   instruction  given   is  not 
ground  for  reversal  where  the  omission  is  sub- 
sequently supplied  by  other  instructiMis  given. 
[Ed.  Note. — For  cases  in  point  see  Cent.  Die. 
vol.  46,  Trial,  S{  706,  7iaj 

17.  Carriers— Co  NNEcnN  a  Casbierb— Repre- 
sentations BY  Initial  Cabbieb— Liability 
—Estoppel. 

Where  there  was  a  traffic  arrangement  be- 
tween a  carrier  and  other  carriers  connecting 
with  it  at  a  certain  point  whereby  the  first  car- 
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rier  could  have  ^aln  shipped  on  its  own  lines  | 

transported  to  cities  on  the  lines  of  the  connect- 
ing carriers  withoat  change,  but  the  first  car- 
rier represented  itself  to  shippers  as  a  through 
carrier  to  points  of  destination  on  the  connect- 
ing carriers'  lines,  it  would  be  liable  for  all 
damages  proximately  arising  from  the  failure 
to  carry  the  gopds  in  accordance  with  such  rei>- 
resentations. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  9,  Carriers,  8S  781-783.) 

Appeal  from  Circuit  CJonrt,  Howard  Coun- 
ty;  J.  F.  Elliott,  Judge. 

Action  by  George'  C.  Wood  and  others 
against  the  Pittsburgh,  Cincinnati,  Chicago  & 
St.  liOUis  Railway  Company.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Geo.  B.  Ross  and  Jno.  L.  Rupe,  for  appel- 
lant Blackiidge  &  Wolf  and  C.  C.  Shirley, 
for  appellees. 

WATSON,  J.  Appellees  sued  appellant  to 
recover  damages  for  failure  to  furnish  cars 
for  shipment  of  com  from  appellees'  elevators 
located  at  Windfall,  Curtlsville,  and  Nevada, 
in  Tipton  county,  Ind.,  and  at  Hemlock, 
Howard  county,  Ind.  The  amended  com- 
plaint as  filed  was  in  six  paragraphs,  but  the 
third  paragraph  was  dismissed.  The  first 
paragraph  of  the  amended  complaint  in  sub- 
stance alleges  that  the  appellees  are  owners 
of  large  and  expensive  grain  elevators  locat- 
ed at  Windfall,  Curtlsville,  and  Nevada,  in 
Tipton  county,  Ind.,  and  at  Hemlock,  Howard 
county,  Ind.;  that  appellant  owned  and  op- 
erated the  only  line  of  railroad  passing  said 
stations  named,  and  that  it  advertised  and 
held  itself  out  as  a  "carrier  of  grain  to  Chica- 
go, Cincinnati,  Indianapolis,  Baltimore,  and 
Newport  News,  without  change  of  ears,  and 
solicited  plaintiffs'  [appellees']  business  as 
such  through  carrier" ;  that  from  November 
22,  1902,  to  May  23,  1908,  appellees  purchased 
and  had  stored  in  their  said  elevators  located 
at  the  several  points  named  large  quantities 
of  com  for  shipment  to  Baltimore,  Newport 
News,  and  other  markets  named,  and  from 
day  to  day  between  said  named  dates  de- 
manded of  appellant  cars  for  the  shipment 
of  such  com ;  that  appellant  failed  to  fur- 
nish cars  for  the  shipment  of  the  corn  from 
the  elevators  at  the  times  demanded,  or  with- 
in reasonable  time  after  demand,  by  reason 
of  which  unreasonable  delay  In  furnishing 
cars  the  com  heated  In  such  elevators  and 
was  thereby  damaged;  that  appellees  were 
compelled  to  pay  interest  upon  capital  used 
In  the  purchase  of  com  by  reason  of  the  ap- 
pellant's unreasonable  delay  in  furnishing 
cars  for  shipment;  that  after  demand  had 
been  made  by  appellees  for  cars  and  a  reason- 
able time  had  elapsed  for  furnishing  the  same 
appellant  raised  its  freight  rates  on  corn 
shipments  so  that  appellees  were  required  to 
pay  such  advanced  rate  when  the  com  was 
shipped;  that  after  appellees  had  demanded 
cars  for  the  shipment  of  their  corn  and  a 
reasonable  time  bad  elapsed  for  furnishing 


the  same  by  appellant  the  price  of  com  In 
the  market  declined,  so  that  by  reason  of  the 
failure  of  appellant  to  furnish  cars  within  a 
reasonable  time  after  demand  therefor  by 
appellees  they  (appellees)  by  reason  thereof 
suffered  loss  and  damage  in  Interest  paid  on 
money  invested  In  com  $2,000,  on  account  of 
deterioration  of  com  by  heating  In  their  ele- 
vators $4,000,  and  on  account  of  additional 
freight  paid  because  of  the  rate  being  raised 
by  appellant  $2,000,  and  on  account  of  loss 
In  decline  of  market  $15,000,  In  all  $25,000. 
The  second  paragraph  of  the  amended  com- 
plaint alleged  substantially  the  same  facts 
as  the  first,  except  that  the  second  alleges 
a  different  theory  as  a  basis  of  recovery  and 
facts  in  support  of  such  theory,  viz. :  That  at 
all  times  from  November  22,  1902,  to  May  2" 
1903,  appellant  was  supplied  with  an  ample 
number  of  cars  and  other  facilities  to  propep 
ly  and  promptly  receive  and  transport  any 
and  all  grain  offered  for  shipment  along  its 
lines,  Including  the  stations  of  Hemlock,  Ne- 
vada, Curtlsville,  and  Windfall,  where  ap- 
pellees' elevators  were  located;  that  appel- 
lees had  no  other  means  of  shipment  than  ap- 
pellant's line  of  road,  and  were  at  all  times 
ready  to  pay  the  freight  charges,  but  that  ap^ 
pellant  during  the  entire  period  between  the 
dates  named  unlawfully,  habitually,  and  will- 
fully discriminated  against  appellees  and 
their  stations  In  favor  of  the  cities  of  Koko- 
mo  and  Elwood  and  the  town  of  Bunker  Hill, 
Ind.,  at  each  of  which  points  there  were  com- 
peting lines  of  'railroad,  and  at  other  points 
where  there  were  competing  lines.  In  the 
second  paragraph  It  is  alleged  that  in  April 
and  May,  1903,  appellees  were  compelled  to 
send  5,000  bushels  of  heated  com  to  Toledo, 
Ohio,  to  be  cured  and  kiln  dried  at  a  total 
cost  of  $500,  and  the  damages  claimed  under 
this  paragraph  are  on  account  of  advance  In 
freight  rates  $2,000,  on  account  of  decline  In 
market  price  $15,000,  on  account  of  Interest 
$1,000,  on  account  of  deterioration  in  grain 
$1,000,  on  account  of  curing  grain  $500,  In  all 
$25,000.  The  fourth  and  fifth  paragraphs  of 
the  complaint  are  as  to  their  allegations  the 
same  as  the  first  and  second,  except  they  re- 
late wholly  to  the  business  of  the  firm  carried 
on  at  the  elevator  and  mill  located  at  Wind- 
fall and  operated  in  the  name  of  Jesse  C. 
Hadley  alone.  The  sixth  paragraph  alleges 
that  contracts  were  made  In  the  name  of 
Jesse  C.  Hadley  for  shipments  of  grain  In 
November,  1902,  to  John  R.  Gray,  Indianap- 
olis, Ind.,  10,000  bushels  of  com,  and  to  F. 
M.  Murphy,  Indianapolis,  Ind.,  10,000  bushels 
of  com,  and  that  appellees  were  required  to 
pay  under  said  contracts  for  their  default 
therein,  occasioned  by  appellant's  failure  to 
furnish  cars,  to  John  R.  Gray  $250  and  to  F. 
M.  Murphy  $700.  Appellant's  motion  to  sep- 
arate and  number  the  causes  of  action  set 
forth  In  each  paragraph  of  the  complaint 
was  overruled,  also  the  separate  demurrers  to 
each  paragraph  thereof.  At  the  close  of  ap- 
pellees' evidence  appellant  moved  to  dismiss 
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the  cause  tor  want  of  jurisdiction,  bat  tbe 
motion  was  overruled.  The  cause  was  tried 
before  a  Jury,  which  returned  a  verdict  for 
appellees,  and  judgment  was  rendered  thereon 
In  the  sum  of  $2,500.  A  motion  for  new  trial 
was  then  made  and  overruled. 

Tbe  errors  assigned  and  relied  upon  In  this 
appeal  were  (1)  overruling  the  motion  to  dis- 
miss for  want  of  jurisdiction;  (2)  overruling 
the  motion  to  sei>arate  and  number  the  sev- 
eral causes  of  action  set  forth  in  the  first, 
second,  fourth,  fifth,  and  sixth  paragraphs 
of  the  complaint;  (3)  overruling  appellant's 
demurrer  to  each  of  said  paragraphs;  (4) 
overruling  tbe  motion  for  a  new  trial. 

A  question  of  primary  Importance  urged  in 
this  case  is  tbat  of  jurisdiction.  Appellant 
contends  tbat,  since  the  action  was  for  dam- 
ages for  failure  to  furnish  cars  to  ship  com 
which  the  evidence  showed  was  to  be  carried 
t>eyond  the  boundaries  of  the  state,  it  was 
an  action  arising  under  tbe  Interstate  com- 
merce act,  and  exclusive  jurisdiction  thereof 
was  vested  In  tbe  federal  courts.  It  has  been 
r^)eatedly  held  that  the  jurisdiction  of  all 
actions  brought  under  tlie  remedial  sections 
of  the  Interstate  commerce  act  to  enforce  its 
provisions  lies  exclusively  In  the  federal 
courts.  But  where  the  action  does  not  arise 
from  said  act,  nor  is  based  thereon,  a  cause, 
the  subject-matter  of  which  pertains  to  inter- 
state commerce.  Is  one  in  which  a  federal 
question  may  be  raised,  and.  If  so,  then  the 
federal  courts  have  jurlsdictlmi  concurrent 
with  tbat  of  the  state  courts,  and  there  Is 
proper  ground  for  a  petition  to  remove  to  the 
fedoral  courts.  Judson,  Interstate  Commerce, 
a  44,  248.  The  case  of  Murray  v.  C.  &  N.  W. 
Ry.  Ck>.  (G.  C.)  62  Fed.  24,  vras  an  action  to 
recover  damages  for  alleged  unreasonable 
rates  charged  for  transportation  of  freight. 
At  pages  42  and  43  of  62  Fed.  the  court  said: 
"A  further  point  is  made  In  support  of  tbe 
demurrer  to  the  effect  tbat  this  court  suc- 
ceeds only  to  the  jurisdiction  of  the  state 
court  In  which  the  action  Was  originally 
brought,  and  that  state  courts  have  no  juris- 
diction over  cases  arising  out  of  interstate 
commerce,  the  argument  being  that,  as  the 
state  cannot  legislate  touching  interstate  com- 
merce, the  state  courts  are  without  power  to 
determine  cases  of  tbe  like  character.  This 
position  is  not  well  taken.  The  limitations 
upon  the  legislative  power  of  the  nation  and 
of  the  several  states  do  not  necessarily  apply 
to  the  judicial  branches  of  the  national  and 
state  governments.  The  Iiegislature  of  a 
state  cannot  abrogate  or  modify  any  of  tbe 
provisions  of  the  federal  Constitution  or  acts 
of  Congress  touching  matters  within  congres- 
sional control,  but  the  courts  of  the  state,  in 
the  absence  of  a  prohibitory  provision  in  the 
federal  Constitution  or  acts  of  Congress,  have 
full  jurisdiction  over  cases  arising  under  tbe 
Constitution  and  laws  of  the  United  States. 
The  courts  of  the  states  are  constantly  called 
upon  to  hear  and  decide  cases  arising  under 
the  laws  of  the  state  when  the  adverse  par- 


ties are  citizens  of  different  states.  The  duty 
of  the  courts  is  to  explain,  apply,  and  enforce 
tbe  existing  law  in  tbe  particular  cases 
brought  before  them.  If  the  law  applicable 
to  a  given  case  is  of  federal  origin,  the  Legis- 
lature of  a  state  cannot  abrogate  or  change  it, 
but  the  courts  of  a  state  may  apply  and  en- 
force It;  and  hence  the  fact  that  a  given  aviy- 
ject  like  Interstate  commerce  is  beyond  state 
legislative  control  does  not  ipso  facto  prevent 
the  courts  of  tbe  state  from  exercising  Juris- 
diction over  cases  which  grow  out  of  this 
commerce.  Had  this  action  remained  In  tbe 
state  court  In  which  It  was  originally  brought, 
that  court  would  have  had  Jurisdiction  to 
hear  and  determine  the  Issues  between  the 
parties,  because  Congress  has  not  enacted 
that  jurisdiction  over  cases  of  this  character 
is  confined  exclusively  to  the  courts  of  the 
United  States,  and  therefore  the  Jurisdiction 
of  the  state  court  was  full  and  complete." 

In  the  case  at  bar  the  action  was  based 
upon  the  carrier's  common-law  duty  to  fur- 
nish facilities  for  shipping,  and,  although 
tbe  damages  arose  by  tbe  act  of  a  carrier 
engaged  in  interstate  busness,  the  action  is 
not  one  to  enforce  the  act  of  Congress  regu- 
lating commerce  between  the  states.  Had 
appellant  petitioned  at  the  proper  time  for 
removal  from  the  state  to  the  federal  courts, 
then  the  cases  cited  in  Its  brief  would  have 
been  applicable;  but,  since  no  such  step 
has  been  taken,  there  was  nothing  to  oust 
the  state  of  Its  Jurisdiction  over  the  cause 
of  action.  The  case  of  Lowry  v.  C.,  B.  & 
Q.  R.  Co.  (C.  C.)  46  Fed.  83,  relied  upon  by 
appellant,  was  a  suit  for  damages  arising 
from  discrimination  In  freight  rates,  and  the 
railroad  company  petitioned  for  a  removal 
to  the  federal  courts.  It  was  held  that, 
since  tbe  constmctlon  and  application  of  the 
interstate  commerce  act  was'  Involved,  it 
was  a  case  in  which  a  federal  question  was 
raised  and  therefore  was  properly  one  for 
removal.  The  theory  of  the  decision  is  en- 
tirely inconsistent  with  appellant's  conten- 
tion that  the  state  courts  have  no  juris- 
diction whatever  over  similar  cases,  for  the 
right  of  removal  is  premised  on  the  fact  that 
the  state  court  does  have  jurisdiction,  but 
by  reason  of  a  federal  question  t>eing  in- 
volved the  party  against  whom  such  question 
is  raised  in  such  an  action  has  the  privilege, 
at  his  election,  at  the  proper  time,  of  having 
such  cause  removed  to  the  federal  court  This 
must  be  so;  otherwise  there  would  be  tbe 
anomalous  result  that  a  party,  by  a  petition 
for  removal,  would  avoid  what  would  other- 
wise l>e  an  absolute  defense,  1.  e.,  want  of 
jurisdiction,  to  an  action  brought  against  him 
in  the  state  court  Tbe  cases  pertaining  to 
bankruptcy  are  not  In  point  in  this  controver- 
sy, since  by  statute  the  federal  courts  hav«» 
exclusive  jurisdiction  of  matters  In  bank- 
ruptcy. 

Tbe  assignment  of  error  In  overruling  tbe 
motion  to  Bei>arate  the  causes  of  avtioa 
stated  in  the  complaint  need  not  be  consider* 
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ed,  for  the  reason  that,  even  If  the  motion 
were  improperly  overruled,  It  did  not  con- 
stitute reversible  error.  City  of  Huntington 
V.  Stemen,  37  Ind.  App.  553,  77  N.  E.  407; 
Board,  etc.,  v.  Redifer,  82  Ind.  App.  93,  69 
N.  E.  305;  Brown  v.  Bemhamer,  169  Ind. 
538,  65  N.  R  580;  Cargar  ▼.  Fee,  140  Ind. 
572,  39  N.  B.  93;  Bnma'  Ann.  St  1901,  f 
344. 

The  auffldency  of  ttie  complaint  is  attacked. 
The  objections  will  be  considered  in  order.  It 
is  first  urged  that  the  complaint  does  not  al- 
lege the  class  of  cars  demanded,  or  the  destin- 
ation of  the  grain.  It  was  averred  that  appel- 
lant was  a  common  carrier  of  grain;  that 
appellees  tendered  grain  for  shipment,  and  de- 
manded "suitable  cars"  therefor ;  that  appel- 
lant hdd  itself  out  to  be  a  common  carrier  to 
certain  cities,  naming  them,  among  which 
numlwr  was  Baltimore;  and  that  appellees 
"tendered  grain  for  shipment  to  the  markets 
aforesaid."  There  could  be  no  uncertainty  on 
the  part  of  appellant  as  to  the  diss  of  cars 
wanted  by  appellees.  When  the  kind  of 
freight  and  the  destination  were  made  known 
and  demand  made  for  "suitable  cars,"  ap- 
pellees had  particularized  the  class  as  far 
as  they  were  lawfully  required  to  do.  The 
power  to  designate  the  specific  cars  to  be 
used  for  these  shipments  lay  entirely  with 
appellant,  and  it  cannot  be  heard  to  say 
that  a  more  exact  dasslflcatioa  by  appellees 
was  necessary.  Appellant  also  contends  that 
the  allegation  that  It  held  Itself  out  as  a 
through  carrier  to  the  seaboard  markets  is 
a  conclusion  of  law.  The  objection  is  not 
well  taken.  The  averment  comes  within  the 
well-settled  rule  that  It  is  not  necessary 
to  plead  evidence  but  that  pleading  the  ul- 
timate fact  to  be  proved  is  sufficient.  Guen- 
ther  V.  Fohey,  26  Ind.  App.  93,  59  N.  B. 
182;  Pa.  Co.  v.  Zwick,  1  Ind.  App. '280, 
27  N.  B.  608,  and  cases  cited.  The  absence 
of  an  allegation  that  appellant  Issued  bills 
of  lading  obligating  itself  to  carry  goods 
to  points  beyond  its  own  lines  is  not  mate- 
rial to  the  Issues.  Such  a  fact  may  be  ma- 
terial as  evidence  to  support  the  averment 
that  appellant  held  Itself  out  as  a  through 
carrier  to  the  seaboard,  but  its  absence  will 
not  render  the  complaint  insufficient  The 
complaint  is  also  attacked  for  failure  to  al- 
l^e  payment  of  the  freight  on  the  goods 
tendered.  It  was  alleged  that  the  goods  were 
tendered,  and  that  appellees  were  "willing, 
rieady,  and  able  to  pay"  the  charges  there- 
on. The  objection  will  not  avail  appellant. 
The  action  was  not  for  damages  for  refusal 
to  carry  certain  i^eclfled  property.  There 
would  be  no  basis  for  compnting  the  amount 
of  charges  due,  since  the  quantity  of  grain 
to  be  shipped  depended  entirely  upon  the  num- 
ber and  capacity  of  cars  furnished  by  ap- 
pellant The  allegations  in  reference  to  char- 
ges were  sufficient.  Central,  etc.,  R.  Co.  v. 
Morris,  68  Tex.  49,  3  S.  W.  457.  The  allega- 
tions as  to  discrimination  were  also  suffl- 
doit    Chicago,  eta,  R.  Ca  t.  Wolcott  141 


Ind.  267,  274,  39  N.  B.  451,  50  Am.  St  Rep. 
S20.  The  averments  of  the  complaint  were 
adequate  to  withstand  the  demurrer. 

As  ground  for  the  assignment  of  error  in 
overruling  the  motion  for  a  new  trial,  ap- 
pellant attacks  the  sufficiency  of  the  evi- 
dence. It  is  earnestly  contended  that  since 
the  shipper  knew  that  goods  were  shipped 
only  under  appellant's  uniform  bill  of  lading, 
and  since  such  Mils  of  lading  expressly  lim- 
it appellant's  liability  to  its  own  line,  there- 
fore appellees  knew  that  appellant  was  not 
bound  to  carry  east-bound  goods  beyond  Pitts- 
burgh. It  Is  true  that  said  bills  do  make 
such  a  limitation,  but  there  is  nothing  there- 
in to  indicate  the  terminus  of  such  line.  That 
must  be  determined  entirely  by  extrinsic  ev- 
idence, and,'  If  appellant  has  held  itself  out 
to  appellees  as  a  through  carrier  to  the  sea- 
board. It  cannot  successfully  contend  that 
although  it  made  such  representations,  yet 
it  is  not  bound  thereby  for  the  reason  that 
as  a  matter  of  fact  it  extends  only  to  Pitts- 
burgh. The  actual  extent  of  a  line  of  rail- 
road is  a  fact  peculiarly  within  the  knowl- 
edge of  its  owners,  and  the  source  of  in- 
formation open  to  those  dealing  with  such 
road  is  almost  exclusively  the  representa- 
tions made  by  the  agents  thereof.  Under 
the  recognized  rule  that  In  determining  the 
sufficiency  of  evidence  this  court  will  con- 
sider only  the  evidence  favorable  to  the  mat- 
ter in  dispute  (Lake  ETrle,  etc.,  R.  Co.  v. 
Stick,  143  Ind.  449,  466,  41  N.  E.  365 ;  Ew- 
banks.  Manual' of  Practice,  $  46),  it  is  dear 
that  there  was  evidence  from  which  the  Jury 
could  well  find  as  a  matter  of  fact  that  ap- 
pellant held  itself  out  to  appellees  as  a 
through  carrier  to  the  seaboard. 

On  the  question  of  discrimination  there 
was  evidence  to  show  that  appellees  were 
engaged  In  the  same  kind  of  business  as  those 
shippers  who  were  located  at  points  where  ap- 
pellant bad  competition,  and  who  were  prefer- 
red In  the  assignments  of  cars.  Appellee's 
places  of  business  were  in  dose  proximity  to 
such  competitive  points,  and  their  business 
was  conducted  In  the  same  manner  as  that  of 
the  alleged  preferred  shippers.  Furthermore 
appellees  had  only  one  route  for  shipping  their 
grain,  I.  e.,  by  appellant's  line.  They  con- 
stantly applied  for  cars  during  the  time  of 
the  alleged  discrimination.  There  was  suffl- 
cieut  similarity  of  conditions  shown  to  Justi- 
fy the  admission  of  evidence  to  prove  the 
number  of  cars  supplied  shippers  at  com- 
petitive points.  Since  the  allegation  that  ap- 
pellees were  ready,  willing  and  able  to  pay 
tbe  freight  charges  was  material,  evidence 
to  that  effect  was  admissible. 

Objection  Is  made  also  to  tbe  rule  of  dam- 
ages applied  In  this  case,  and  to  the  evi- 
dence admitted  as  competent  to  establish  the 
damage  to  appellees.  Tbe  cars  requested 
were  for  shlpmnits  of  com  to  Baltimore. 
The  measure  of  damages  for  delay  in  the  ship- 
ment of  goods  Intended  for  sale  is  tbe  differ^ 
ence  In  price  between  tUe  time  when  tbe  goods 
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should  have  reasonably  arrived  at  the  point 
of  destination  and  the  time  when  they  actu- 
ally arrired,  less  the  transportation  charges. 
Michigan,  etc.,  R.  Co.  y.  Caster,  13  Ind.  164; 
Pittsburgh,  etc.,  R.  Co.  v.  Morton,  61  Ind. 
539,  28  Am.  Rep.  682;  Brldgman  t.  Steam- 
boat Emily,  18  Iowa,  509;  McGovem  v.  Lew- 
is, 56  Pa.  231,  94  Am.  Dec.  60;  Hutchinson, 
Carriers,  $  1370.  But  the  shipper  Is  under 
a  duty  to  so  handle  the  goods  as  to  reduce 
the  damages  as  much  as  possible.  He  Is  en- 
titled to  have  considered  In  estimating  bis 
damages  the  necessary  expense  to  which  he 
was  put  in  thus  reducing  the  damages. 
Pittsburgh,  etc.,  R.  Co.  v.  Racer,  5  Ind.  App. 
209.  31  N.  E.  853;  Louisville,  etc.,  R.  Co.  v. 
Flnnngan.  113  Ind.  488,  14  N.  B.  370,  8  Am. 
St.  Rep.  674;  Pittsburgh,  etc.,  R.  Co.  v.  Mor- 
ton, supra;  Chicago,  etc.,  R.  Co.  v.  Woleott, 
141  Ind.  207,  39  N.  E.  451,  50  Am.  St  Rep. 
320;  Shelby  v.  Railway  Co.,  77  Mo.  App. 
203:  Railway  Co.  v.  Daggett,  87  Tex.  822, 
28  S.  W.  525;  Sangamon,  etc.,  R.  Co.  v.  Hen- 
ry. 14  111.  156;  Brlggs  v.  N.  Y.  Cent.  R.  Co., 
28  Barb.  (N.  Y.)  515.  If,  then,  the  shipper. 
In  pursuance  of  his  duty  to  reduce  the  dam- 
ages as  much  as  possible,  ships  the  com  to 
other  points  and  there  sells  it,  the  measure 
of  damages  would  be  that  applied  in  this 
case,  1.  Cm  the  difference  between  the  value  of 
the  com  at  Baltimore  when  It  should  have 
arrived  there  and  the  actual  selling  price  at 
the  point  where  the  grain  was  disposed  of, 
with  the  proper  adjustment  of  the  diflTerence 
in  the  cost  of  transportation.  The  time 
when  the  com  was  sold  was  a  reasonable 
time  when.  If  cars  had  been  furnished.  It 
should  have  been  placed  on  the  Baltimore 
market 

Appellant  attacks  Instructions  numbered 
8,  9,  10,  12,  and  13,  given  by  the  court  at 
the  request  of  appellees,  on  the  ground  that 
they  are  Incomplete,  uncertain,  indefinite,  and 
misleading.  It  is  a  well-known  rale  of  this 
court  that  Instructions  will  be  considered  as 
a  whole,  and  If,  when  taken  together,  the  law 
is  correctly  given,  the  cause  will  not  be  re- 
eversed,  though  a  single  Instraction  alone 
might  seem  to  be  Incorrect.  Cleveland,  etc., 
B.  Co.  v.  Penketh,  27  Ind.  App.  210,  60  N.  E. 
1095;  Ind.  Gas.  Co.  v.  Anthony,  26  Ind. 
App.  307,  58  N.  E.  868;  Musser  v.  State,  157 
Ind.  423,  61  N.  E.  1;  Morgan  v.  Hoadley,  156 
Ind.  320,  59  N.  E.  935.  When  it  Is  evident 
from  construing  all  the  Instructions  to- 
gether that  the  Jury  was  not  misled,  there 
will  be  no  reversible  error  therein.  Citizens, 
etc.,  R.  Co.  V.  Hamer,  29  Ind.  App.  426,  62 
N.  B.  658,  63  N.  B.  778;  Van  Camp  Co.  v. 
O'Brien,  28  Ind.  App.  152,  62  N.  B.  464;  In- 
dianapolis Ry.  Co.  V.  Hockett,  159  Ind.  677, 
66  N.  B.  39;  Shields  v.  State,  149  Ind.  395, 
49  N.  E.  851.  Instruction  8,  given  at  the 
request  of  appellees,  is  attacked  for  not 
being  made  to  apply  to  a  given  state  of 
facts,  but  Instruction  10  sets  out  a  state  of 
facts,  and  states  that  the  instruction  would 


apply  thereto  if  puch  facts  were  found  to  be 
true.  The  latter  in8tructl(»i  also  enumerates 
facts  which,  if  proved,  would  be  sufficient 
to  support  the  finding  that  appellant  held  it- 
self out  as  a  through  carrier  to  Baltimore. 

By  Instruction  3,  given  at  appellant's  re- 
quest, the  Jury  was  told  that.  If  the  delivery 
of  the  grain  at  Baltimore  was  Impossible,  the 
carrier  was  not  under  a  duty  to  furnish  cars 
therefor,  thus  supplying  that  alleged  defi- 
ciency. 

That  there  was  evidence  of  discrimination 
to  which  the  Instructions  pertaining  thereto 
would  apply  has  been  shown  above.  The 
jury  was  specifically  told  In  Instruction  11, 
requested  by  appellees,  that  discrimination 
was  unlawful  only  when  the  conditions  were 
similar. 

Instruction  9,  requested  by  appellees.  It 
is  urged,  Is  also  open  to  the'objection  that  the 
facts  to  which  it  would  apply  are  not  set 
forth.  But  at  the  request  of  appellant  the 
jury  was  fold  that  if  Baltimore  was  not  on 
appellant's  yine  of  railroad,  and  appellant  on- 
ly offered  and  undertook  to  carry  com  to  the 
end  of  Its  line,  it  was  not  liable  for  failure 
to  transport  said  corn;  and  also  that  there 
would  be  no  HabiUty  for  the  refusal  to  so 
carry  unless  It  was  shown  by  a  prepouderance 
of  evidence  that  appellant  was  a  common  car- 
rier to  Baltimore,  or  had  expressly  or  im- 
pliedly agreed  to  carry  thereto. 

Instruction  10  requested  by  appellees,  told 
the  jury  that.  If  appellant's  lines  extended 
to  Pittsburgh,  and  it  maintained  traffic  ar- 
rangements with  lines  connecting  thereat  ex- 
tending to  Baltimore  and  Newport  News  so 
as  to  have  through  transportation,  and  if  ap- 
pellant during  said  time  held  itself  out  as  a 
through  carrier  to  Baltimore  and  Newport 
News,  it  would  be  liable  for  alt  damages  re- 
sulting proximately  from  a  failure  to  carry 
goods  offered  in  accordance  with  such  rep- 
resentations. In  other  words,  the  Instruction 
says  that  if  as  between  appellant  and  other 
lines  connecting  at  Pittsburgh  there  was  a 
traffic  arrangement  whereby  appellant  could 
liave  grain  received  on  Its  own  lines  trans- 
ported to  said  cities  without  change,  but  if 
as  between  appellant  and  those  offering  goods 
for  shipment  appellant  represented  and  held 
itself  out  to  be  a  through  carrier  to  said 
points  of  destination,  then  appellant  would 
be  liable  for  all  damages  arising  proximately 
from  a  failure  to  carry  the  goods  In  accord- 
ance with  such  representations.  This  is  a 
fair  statement  of  the  law  as  applicable  to 
the  facts  in  this  case. 

The  rule  of  damages  laid  down  in  this  case 
in  Instruction  13,  at  the  request  of  appel- 
lees, conforms  with  that  indicated  in  tlila 
opinion,  and  there  was  nothing  therein  to 
mislead  the  Jury. 

Considering  the  Instructions  as  a  whole, 
the  law  as  applicable  to  the  facts  herein 
was  correctly  submitted  to  the  jury. 

The  record  in  this  case  is  voluminous,  and 
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the  briefs  exhaustlye;  but  a  carefal  investi- 
gation of.  both  has  failed  to  disclose  reversi- 
ble  error  on  the  part  of  the  court  below. 
Judgment  aflSrmed. 

RABB,  C.  J.,  and  COM8TOGK,  MYBBS. 
and  HADLET,  JJ.,  coDcur.  ROBX,  J.,  ab- 
sent. 


(198   Mass.    451) 

BBARSB  ▼.  MABIB. 

(Supreme  Judicial  Court  of  Massachasetta. 

Middlesex.     Ma;   19,    1908.) 

1.  Afpkai.  and  Ebbob— Rboobd— ObiraxiCT. 

Where  it  is  stated  in  the  bill  of  exceptions 
that  there  was  an  appeal  from  the  order  over- 
ruling the  demarrer,  it  will  be  assumed  that 
such  appeal  was  taken,  though  there  is  no  dock- 
et entry  to  that  effect. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  2867-2859.] 

2.  C!oBPOBATiONs  —  Stockholdkbs— AonoRS 

TO-  ENFOBCE  LlABILrrr— PI.SADINO. 

'In  an  action  to  enforce  defendant's  statu- 
tory liability  as  a  stockholder  of  a  South  Da- 
kota corporation,  the  '  declaration  setting  forth 
the  South  Dakota  statute  under  which  the  cor- 
poration was  organized,  and  alleging  that  de- 
fendant was  a  stockholder  and  that  nothing  had 
been  paid  on  his  shares,  was  sufficient  on  gen- 
eral demurrer;  it  being  unnecessary  to  state  in 
terms  that  the  statutory  liability  was  a  con- 
tractual one,  that  defendant  was  a  subscriber 
to  stock  as  well  as  a  holder  of  stock,  that  the 
courts  of  South  Dakota  had  construed  the  lia- 
bility to  be  a  contractual  one,  or  to  negative 
Injustice  to  others  by  enforcing  the  liability 
against  defendant. 

3.  Samb— Evidence. 

In  an  action  to  enforce  defendant's  statu- 
tory liability  as  a  stockholder  of  a  South  Dakota 
corporation,  where  it  was  shown  that  on  the 
stub  of  the  stock  certificate  book  It  was  stated 
that  certificate  No.  1  for  10  shares  was  issued 
to  defendant,  and  the  testimony  of  the  one  who 
made  such  entry  warranted'  a  finding  that  the 
shares  were  issued  to  defendant,  and  it  appear- 
ed that  defendant  signed  on  the  back  of  the 
certificate  a  blank  transfer  of  the  10  shares, 
dated  a  few  months  after  the  stock  was  issued 
to  him,  and  there  was  no  evidence  that  such 
transfer  had  been  accepted  by  the  corporation, 
or  anybody  else,  the  finding  was  warranted  that 
defendant  accepted  the  stock  and  expressly  or 
impliedly  agreed  to  pay  for  it. 

4.  Evidence  —  Weight  and  STrFFiciKNor  — 
Dncontroverted   Evidence. 

The  court  is  not  bound  to  believe  testimony 
merely  because  it  was  not  contradicted. 

{Ed.  Note.— For  cascB  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  2431.] 

5.  CoBPOBATioNs  —  Stockholdebs  —  Actions 
TO  Enforce  Liability— Defenses. 

In  an  action  to  enforce  defendant's  statu- 
tory liability  as  a  stockholder  of  a  South  Da- 
kota corporation,  defendant  had  no  right  to  con- 
tend that  he  was  not  a  stockholder,  because  no 
by-law  was  ever  adopted  authorizing  the  issuing 
of  shares  before  they  were  paid  for,  because, 
though  the  state  might  institute  proceedings  to 
avoid  the  stock,  the  parties  cannot  set  up  their 
failure  to  comply  with  the  statutory  require- 
ments to  escape  the  result  of  their  acts,  when 
they  would  have  had  a  right  to  do  what  they 
did  on  complying  with  the  statute. 

6.  Same. 

In  an  action  to  enforce  defendant's  statu- 
tory liability  as  a  stockholder  of  a  South  Da- 
kota corporation,  defendant  could  not  benefit  by 
the  fact  that  by  the  terms  of  the  act  under 


which  the  corporation  was  organized  its  cor- 
porate powers  came  to  an  end  on  the  expiration 
of  a  year  for  lack  of  proper  organization ;  such 
fact  not  affecting  his  status  as  a  stockholder, 
though  the  charter  could  have*  been  forfeited  if 
the  state  had  chosen  to  institute  the  necessary 
proceedings. 

Eixceptlons  tiom  Superior  Court,  Middle- 
sex County;    Franklin  G.  Fessenden,  Judge. 

Action  by  Mary  E.  Bearse  against  Hora- 
tio N.  Mabie.  From  an  order  overruling 
a  demurrer,  defendant  appeals.  Finding  for 
plaintiff,  and  defendant  excepts.  Order  af- 
firmed, and  exceptions  overruled. 

Clifton  L.  Bremer  and  Lincoln  Bryant,  for 
plaintiff.  W.  O.  Cogswell  and  J.  GL  Appleton, 
for  defendant 

LORINO,  J.  1.  We  assume  that  there  was 
an  appeal  from  the  order  overruling  the  de- 
murrer. It  is  80  stated  in  the  bill  of  excep- 
tions. What  raises  a  doubt  upon  the  mat- 
ter Is  the  fact  that  there  is  no  docket  entry 
to  that  effect. 

The  appeal  comes  before  us  prc^eriy  with 
the  bin  of  exceptions^  since  by  reason  of  the 
exceptions  no  Judgment  could  be  entered. 

The  declaration  sets  forth  the  statute  of 
Soutb  Dakota  under  which  the  Newton 
Moulding  &  Lumber  Company  was  incor- 
porated and  aReges  that  the  defendant  was 
a  stockholder  and  "that  nothing  has  been 
paid"  on  his  shares.  That  is  sufficient,  at 
any  rate,  on  general  demurrer,  and  it  was 
not  necessary  to  state  in  terms  that  the  lia- 
bility under  the  statute  set  forth  was  a  con- 
tractual one,  that  the  defendant  was  a  sub- 
scriber to  stock  as  well  as  a  holder  of  stock, 
that  the  courts  of  South  Dakota  bad  con- 
strued the  liability  created  by  the  act  in 
question  to  be  a  contractual  one,  or  to  neg- 
ative by  allegations  In  the  declarations  in- 
justice to  others  by  enforcing  the  Uabliity 
against  this  defendant,  whatever  that  may 
mean.  We  are  of  opinion  therefore  that 
the  order  overruling  the  demurrer  must  be 
affirmed. 

2.  We  are  of  opinion  that  the  South  Dako- 
ta statute  now  In  question  Is  the  same  kind 
of  statute  as  that  before  this  court  in  Han- 
cock Bank  v  Ellis,  172  Mass.  39.  51  N.  E. 
207,  42  L.  R.  A.  896,  70  Am.  St  Rep.  232. 
and  consequently  that  the  first,  second,  fifth, 
sixth  and  seventh  rulings  asked  for  by  the 
defendant  were  properly  refused. 

3.  We  are  of  opinion  that  the  evidence 
warranted  a  finding  that  the  defendant  was 
a  stockholder,  and  that  the  third,  eighth  and 
thirteenth  rulings  asked  for  were  properly 
denied.  ' 

It  is  stated  on  the  stub  of  the  stock  cer- 
tificate book  that  certificate  No.  1  for  10 
shares  was  "issued  to"  the  defendant  The 
testimony  of  Bassett  in  connection  with  this 
entry  made  by  him  warranted  a  finding  that 
the  chares  were  Issued  to  the  defendant  In 
addition  the  defendant  signed  on  the  back 
of  the  certificate  in  questioa  a  blank  trans- 
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fer  of  the  ten  shares,  dated  two  and  a  half 
months  after  the  stock  was  Issued  to  him; 
and  finally,  there  was  no  evidence  that  that 
transfer  bad  been  accepted  by  the  corpora- 
tion or  anybody  else.  This  evidence  warrant- 
ed the  finding  made  by  the  Judge  Iielow 
that  the  defendant  accepted  the  stock  and 
expressly  or  Impliedly  agteed  to  pay  for  it 

The  underlying  trouble  with  the  defend- 
ant's argument  on  this  head  is  that  be  as- 
sumes tliat  the  Judge  was  not  at  liberty  to 
disbeHeve  testimony  which  was  not  contra- 
dicted. That  is  not  so.  The  cases  are  col- 
lected in  Llndenbaum  v.  New  York,  New 
Haven  &  Hartford  Ballroad  (Mass.)  84  N. 
E.  129. 

The  defendant  now  urges  in  support  of 
the  third  ruling  asked  for  that  the  defend- 
ant was  not  a  stockholder  because  no  by- 
law ever  was  adopted  authorizing  the  issuing 
of  shares  before  they  were  paid  for.  It 
may  l>e  that  the  state  could  institute  pro- 
ceedings to  avoid  such  stock;  but  the  par- 
ties caimot  set  up  their  failure  to  comply 
with  the  statutory  requirements  to  escape 
the  result  of  what  they  did  when  they  bad 
a  right  to  do  what  they  did  by  complying 
with  the  statute. 

4.  The  fact  that  by  the  terms  of  the  act 
under  which  the  Newton  Montding  &  Lum- 
ber  Company  was  incorporated  its  corporate 
powers  came  to  an  end  on  the  expiration  of 
a  year  for  lack  of  proper  organization  does 
not  affect  the  defendant's  status  as  a  stock- 
holder. For  that  reason  he  was  a  stock- 
holder in  .a  corporation  whose  charter  could 
have  been  declared  forfeited  if  the  state  had 
chosen  to  institute  the  necessary  proceed- 
ings. The  ninth"  request  was  properly  re- 
fused. 

Order  overruling  demurrer  affirmed. 

Exceptions  overruled. 

(199   Mass.    52) 

VIETOR  et  al.  v.  SPALDING  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  20,  1908.) 

1.  Attobnby  and  Client— Notiob  to  Attob- 
NEY— Imputation  to  Client. 

In  an  action  for  the  price  of  merchandise 
sold  to  a  firm,  one  of  the  members  of  the  firm 
defended  on  the  ground  that  he  had  ceased  to  l>e 
a  member  of  the  firm  t>efore  the  sale,  and  that 
the  plaintiffs  bad  noflce  of  such  fact,  or  were 
charged  with  notice  thereof  throngh  the  knowl- 
edge of  their  attorney.  There  was  evidence  that 
the  attorney  had  been  employed  by  plaintiffs  as 
counsel  more  or  less  for  years.  One  of  tlie  de- 
fendants testified  that  he  knew  that  such  person 
was  _plaintiff8'  attorney  and  that  whenever  they 
required  any  legal  services  he  was  their  lawyer, 
and  when  tney  did  not  he  was  not  their  lawyer. 
Another  defendant  testified  that  one  of  the 
plaintiffs  told  him  tliat  the  attorney  had  been 
plaintiffs'  attorney  for  years,  bnt  did  not  tell 
him  thnt  he  was  under  a  continuous  retainer 
from  plaintiffs.  The  attorney  him.self  testified 
that  be  never  had  a  continuons  retainer  from 
plaintiffs.  It  was  not  shown  that  the  knowledge 
that  the  attorney  gained  of  the  withdrawal  of 
defendant  from  the  firm  had  any  relation  to  the 
business  in  which  he  was  at  any  time  employed 


by  the  plaintiffs,  and  there  was  no  evidence  that 
be  knew  that  plaintiffs  were  dealing:  with  d». 
fendants  in  any  way  until  long  after  the  sale  ot 
the  goods.  Held,  that  plaintiffs  were  not  ciikrg- 
ed  with  the  knowledge  of  the  attorney. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Attorney  and  Client,  g  92.] 

2.  EVIDKNCB— DeCLABATION— ElTECT  OF. 

In  an  action  for  the  price  of  goods  sold  to 
a  firm,  evidence  that  an  attorney  at  the  time 
employed  by  the  plaintiffs  stated  to  one  of  de- 
fendante,  who  had  withdrawn  from  the  defend- 
ant firm  before  the  sale,  that  all  the  creditors 
knew  defendant  was  out  of  the  firm,  how  he  got 
out,  and  when,  was  a  mere  declaration  of  the  at- 
torney, and  was  not  evidence  of  the  truth  of  the 
matter  asserted  in  it 

[Ed.  Note.— For  caiies  tn  point,  see  Cent.  Diit 
vol.  20,  Evidence,  §  1166.] 

3.  Same— ADinssioNS— Agent's    Aduissions. 

A  declaration  of  the  attorney  for  a  partner- 
ship which  had  sold  goods  to  another  partner- 
ship that  ail  of  the  buyer's  creditors  knew  that 
one  of  its  memijers  iiad  withdrawn  was  inadmis- 
sible against  the  selling  firm  in  an  action  for 
the  purchase  price,  where  the  attorney  making 
the  declaration  was  retained  by  the  aellers  only 
as  a  lawyer  to  do  business  which  they  might 
bring  him  in  that  capacity,  and  where  it  was 
not  shown  that  when  he  was  speaking  generally 
of  the  knowledge  of  creditors  he  had  any  rea- 
son to  suppose  that  the  sellers  were  among  the 
creditors,  or  tiiat  he  referred  to  them  in  any  way  - 
in  making  his  statement. 

Exceptions  from  Superior  Court,  Suffolk 
County;    John  A.  Aiken,  Judge. 

Action  by  George  F.  Victor  and  others  and 
Charles  E.  Spalding  and  others.  From  an 
order  refusing  to  direct  a  verdict  for  plain- 
tiffs, plaintiffs  bring  exceptions.  Exceptions 
sustained. 

William  A.  Enowlton  and  Stephen  H.  Tyng, 
for  plaintiffs.  W.  F.  Kimball,  for  defend- 
ant Alvah  A.  Atwood. 

KNOWLTON,  C.  J.  This  is  an  action  to  re- 
cover for  merchandise  sold  by  the  plaintiffs 
to  the  defendant  firm.  The  sale  and  delivery 
of  the  goods  were  admitted,  and  the  only  de- 
fense was  by  the  defendant,  Atwood,  who  bad 
ceased  to  be  a  member  of  the  firm  before 
the  goods  were  sold.  No  notice  of  the  dis- 
solution of  the  partnership  was  given  to  the 
plaintiffs,  and  the  defense  was  put  entirely 
upon  the  contention  that  they  had  knowledge 
of  it,  or  were  charged  with  notice  of  it 
through  the  knowledge  of  Mr.  Knowlton, 
their  attorney.  The  only  exception  before 
us  is  to  the  refusal  of  the  Judge  to  direct 
a  verdict  for  the  plaintiff,  and  the  question 
is  whether  there  was  evidence  to  warrant 
a  finding  that  the  plaintiffs  had  notice,  or 
were  chargeable  with  notice,  that  Atwood 
bad  ceased  to  be  a  member  of  the  firm  before 
the  goods  were  sold. 

There  was  no  evidence  of  notice  to  either 
of  the  plaintiffs  personally.  It  was  shown 
that  Mr.  Knowlton  had  knowledge  of  the 
change,  and  the  only  issue  submitted  to  the 
Jury  was  whether  he  was  In  the  employ  of 
the  plaintiffs  as  their  attorney  in  1900,  and 
prior  to  the  sales  in  question,  when  he  ac- 
quired knowledge  of  the  withdrawal  of  At- 
wood from  the  firm. 


Digitized  by 


Google 


Mas&} 


BURRAGB  T.  CITY  OF  BOSTON. 


1017 


Tliere  was  evidence  tttat  he  had  been  em- 
ployed by  the  plaintiffs  as  their  attorney 
more  or  lees,  for  years.  One  of  the  defend- 
ants, testifying  on  this  point,  said  that  be 
knew  that  Mr.  Knowlton  was  tbe  plaintiffs' 
attorney  In  Boston,  but  he  did  not  mean  by 
that  any  more  than  that,  "whenever  they  re- 
quired any  legal  serrlces,  be  was  their  law- 
yer, and  when  they  did  not  he  was  not  their 
lawyer."  The  defendant  Atwood  testified 
that  the  plaintiff  Vletor  "told  blm  that  Mt. 
Knowlton  had  always  been  their  attorney 
for  many  years,  that  Vletor  did  not  tell 
him  In  any  form  of  words  that  Mr.  Knowlton 
was  under  a  continuous  retainer  <  from  the 
plaintiffs,"  and  that  he  drew,  an  Inference 
from  this  general  statement  that  Mr.  Knowl- 
ton was  continuously  their  attorney.  This 
was  the  strongest  evidence  In  the  case  for 
tbe  defendant  Mr.  Knowlton  testified  that 
be  never  had  a  continuous  retainer  from  the 
plaintiff,  that  any  little  legal  matters  which 
came  up  would  be  brought  to  him  and  dispos- 
ed of,  and  that  when  eadi  matter  was  con- 
cinded  there  was  no  continuing  relation  be- 
tween him  and  tbe  plaintiffs  as  attorney  and 
clients.  The  testimony  relied  on  by  the  de- 
fendant Atwood  is  not  necessarily  Inconsis- 
tent with  this.  But  If  given  its  greatest  ef- 
fect, it  means  no  more  than  that  Mr.  Knowl- 
ton was  continuously  retained  to  render,  as 
a  lawyer,  snch  services  as  the  plaintiffs 
might  at  any  time  need.  It  does  not  appear 
that  the  knowledge  that  he  gained  of  At- 
wood's  withdrawal  from  the  firm  had  any 
relation  to  the  business  in  which  he  was  at 
any  time  employed  by  the  plaintiffs.  His 
employment  as  a  lawyer  did  not  impose  upon 
him  the  duty  to  act  as  the  general  manager 
of  their  business  In  Boston,  In  tbe  matter  of 
determining  to  whom  credit  should  be  given. 
There  is  nothing  to  indicate  that  he  ever 
knew  that  they  were  dealing  with  these  de- 
fendants in  any  way,  until  a  long  time  after 
the  sale  of  the  goods  for  which  they  now 
seek  to  recover.  If  he  bad  been  employed 
to  ascertain  In  advance  who  were  parties  to 
whom  credit  might  safely  be  given,  and  who 
were  the  responsible  members  of  firms,  they 
would  have  been  bound  by  his  knowledge 
on  this  subject.  But  a  general  retainer  to 
do  business  as  an  attorney  at  law  does  not 
include  this  kind  of  service.  So  far  as  ap- 
pears, there  was  no  more  reason  for  his  in- 
forming the  plaintiffs  of  the  change  in  the 
membership  of  this  firm,  when  be  first  knew 
it,  than  for  his  giving  such  Information  In 
regard  to  any  other  firm  In  Boston  In  which 
they  had  no  Interest.  The  notice  that  came 
to  him  was  not  In  reference  to  anything  that 
be  had  been  employed  to  do.  Nothing  had 
been  done  to  extend  the  relation  of  attorney 
and  client  to  any  subject  with  which  the 
notice  was  connected,  or  to  which  it  in  any 
way  pertained.  For  this  reason  the  plain- 
tiffs are  not  chargeable  with  his  knowledge. 
Atchison,  etc.,  Railroad  Co.  v.  Benton,  42 
Kan.  698-707,  22  Pac.  608;    Stewart  v.  Son- 


nebom,  49  Ala.  178;  Westfleld  Bank  t.  Cor- 
nen,  37  N.  T.  320-323,  93  Am  Dec.  o73; 
Bierce  v.  Bed  BlufC  Hotel  Co.,  31  Cal.  161 ; 
Wittenbrock  v.  Parker,  102  Cal.  83,  86  Pac. 
874,  24  L.  R.  A.  197.  41  Am.  St.  Rep.  172; 
Wyllle  V.  Pollen,  3  DeG.  J.  &  S.  525,  601; 
Haven  v.  Snow,  14  Pick.  28-33;  National 
Bank  of  Grafton  v.  Babbldge,  160  Mass.  563- 
565,  36  N.  B.  462 ;  Mechem  on  Agency,  §  718, 
and  cases  cited ;  1  Clarke  &  Skyles  on  Agen- 
cy, 1042-1048 ;  2  Clarke  &  Skyles  on  Agency, 
1372-1374,  and  cases  cited. 

The  only  other  testimony  on  which  the 
defendant  relies  Is  his  statement,  denied  ~by 
Mr.  Knowlton,  that  about  March,  1900,  which 
was  only  a  few  days  after  the  sale  of  the 
first  Item  of  goods  In  the  plaintiffs'  account, 
Mr.  Knowlton  said:  "All  the  creditors  knew 
I  was  out,  how  I  got  out  and  when  I  got  out" 
Tbe  defendant  has  not  argued  the  grounds 
of  his  reliance  on  this  statement  but  if  it 
Is  of  any  consequence.  It  is  as  evidence  of 
the  truth  of  the  assertion.  At  most  it  was 
merely  a  declaration,  and  if  objection  had 
been  made,  it  could  not  have  been  consider- 
ed as  evidence  of  the  truth  of  the  matters 
asserted  In  it  But  assuming  that  the  Jury 
might  consider  it  because  it  was  before  them 
without  objection  and  without  a  request  for 
instructions  in  regard  to  It,  we  think  It  la 
too  indefinite  to  aid  the  defendant  The 
plaintiffs'  bill  of  particulars  shows  a  credit 
of  30  days,  which  had  not  expired  when  the 
declaration  was  said  to  have  been  made.  The 
suit  was  not  brought  until  2%  years  after- 
wards. It  does  not  appear  that  Mr.  Knowl- 
ton bad  any  knowledge  then,  or  until  long 
afterwards,  that  tbe  plaintiffs  were  creditors, 
or  had  ever  been  creditors  of  the  defendants. 
We  have  no  reason  to  think  that  there  had 
ever  been  any  delay  in  the  payment  of  their 
bills  as  they  became  due,  or  that  the  plain- 
tiffs had  ever  had  any  occasion  to  inform 
Mr.  Knowlton  that  they  had  sold  goods  to 
the  defendants.  It  is  to  be  remembered  that 
he  was  retained  only  as  a  lawyer,  to  do  busi- 
ness which  the  plaintiffs  might  bring  to  him 
In  that  capacity.  There  Is  nothing  to  show 
that,  when  he  was  speaking  generally  of 
the  knowledge  of  creditors,  he  bad  any  reason 
to  suppose  that  tbe  plaintiffs  were  among  the 
creditors,  or  that  he  referred  to  them  In  any 
way  In  making  this  statement  Tbe  declara- 
tion, if  he  made  it,  is  not  enough  to  warrant 
tbe  Jury  in  finding  that  these  plaintiffs  bad 
knowledge  of  the  change  in  the  defendants' 
firm. 

Exceptions  sustained. 


(198  Mass.  580) 
BURRAGB  et  al.  v.  CITT  OF  BOSTON. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  20.  1908.) 

Municipal  Cobpobations— Stbebt  Iupbovi- 

MENT— Damages— Interest— Right  to. 

Under  contracts  whereby.  In  consideration 

of  the  immediate  laying  out  and  eonstniotion  of 

streets  under  Laws  1891,  p.  880,  c.  S23,  and 
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amendatory  acts,  and  of  any  assessments  laid 
upon  abutting  land  for  the  cost  of  tlie  improve- 
ment being  delayed  until  the  damages  to  the 
owners  through  the  taking  of  the  land  and  the 
cost  of  the  construction  should  be  determined, 
and  of  the  damages  being  ofl^et  against  the  pro- 
portionate part  of  the  cost  assessed  to  them, 
the  owners  agreed  that  payment  of  the  damages 
should  be  delayed  until  the  balance  due  from 
them  after  making  the  set-off  should  be  deter- 
mined, owners  whose  damages  exceeded  the  as- 
sessments against  them  were  not  entitled  to  in- 
terest prior  to  the  time  when  the  balance  due 
after  making  a  set-off  of  the  amounts  assessed 
upon  the  land  by  the  city  for  betterments  had 
been  determined. 

"Report  from  Superior  Court,  Suffolk  Coun- 
ty;   William  Scbofleld,  Judge. 

Actions  by  William  S.  Burrage  and  others, 
executors,  by  Andrew  A.  Meyer  and  others, 
by  Mary  A.  Tappan  and  others,  by  Hartley 
AverlU  and  others,  by  Mary  A.  Tappan,  ad- 
ministratrix, and  by  tbe  president  and  fel- 
lows of  Harvard  College,  against  the  city  of 
Boston.  On  report  from  the  superior  court 
Judgment  for  plaintiffs. 

Henry  W.  Putnam,  for  plaintiffs.  Thomas 
M.  Babson,  for  defendant 

ENOWLTON,  C.  J.  These  cases  are 
brought  under  a  form  of  contract  which  is 
the  same  in  all  of  them,  and  which  has  been 
very  fully  considered  in  Asplnwall  v.  Boston, 
191  Mass.  441,  78  N.  B.  103,  Tappan  v.  Bos- 
ton, 191  Mass.  441,  78  N.  E.  103,  Averlll  v. 
Boston,  193  Mass.  488,  80  N.  E.  583,  and  Bos- 
ton Water  Power  Company  v.  Boston,  194 
Mass.  571,  80  N.  E.  688.  me  plaintiffs  have 
all  affirmed  the  contracts  by  their  action, 
and  the  only  question  presented  is  whether 
they  are  entitled  to  interest  upon  the  sev- 
eral sums  allowed  to  them  as  damages  for 
the  taking  of  their  land,  prior  to  the  time 
when  these  damages  were  payable  under  the 
terms  of  the  contracts,  namely,  the  time 
when  the  balance  due  after  making  an  offset 
of  tbe  amounts  assessed  upon  the  land  by  the 
city  for  betterments  had  been  determined. 

The  contract,  except  as  changes  were  made 
in  the  names  of  streets  for  the  different 
places  in  which  it  was  used,  is  given  In  full 
in  the  opinion  in  Asplnwall  v.  Boston,  191 
Mass.  441,  78  N.  E.  103.  In  the  part  most 
material,  it  is  as  follows:  "We,  •  •  • 
in  consideration  of  the  immediate  laying  out 
and  construction  of  said  proposed  street,  at 
a  width  of  fifty  feet  under  the  provisions  of 
chapter  323  of  the  year  1S91  and  acts  in 
amendment  or  addition  thereto,  and  of  any 
assessments  which  may  be  laid  upon  our 
several  estates  for  the  cost  of  said  laying 
out  and  construction  being  delayed  until 
the  damages  caused  to  us  severally  by  the 
taking  of  said  land  and  the  cost  of  construc- 
tion of  said  street  shall  be  determined,  and 
of  said  damages  being  offset  against  the  pro- 
portionate part  of  said  cost  which  may  be 
levied  on  our  estates,  agree  that  the  pay- 
ment for  the  said  damages  shall  be  delayed 
until  tbe  balance  due  from  us,  severally,  after 
making  said  offset  Itas  been  determined." 


In  Imberscheid  v.  Old  Colony  Railroad 
Company,  171  Mass.  209,  210,  50  N.  E.  609, 
610,  the  court  said  that  "there  should  be  an 
allowance  of  interest  because  tbe  damages 
were  not  paid  when  due."  In  Pegler  v.  Hyde 
Park,  176  Mass.  101-103,  57  N.  B.  327,  328, 
Is  this  language:  "In  cases  of  this  kind,  in- 
terest is  allowed  upon  the  damages  ascer- 
tained from  the  time  when  they  are  payable, 
which  ordinarily  Is  the  time  of  taking."  In- 
terest is  never  alloweid,  upon  the  value  of 
land  so  taken,  on  the  ground  that  It  Is  in- 
cluded in  a  contract,  or  is  a  stipulated  part 
of  a  debt  but  only  as  damages  for  the  failure 
to  pay  the  money  when  it  ought  to  be  paid. 

The  rights  of  the  parties  in  these  cases  de- 
pend upon  contracts  into  which  they  entered. 
Seemingly,  the  plaintiffs  were  owners  of  un- 
improved land  which  would  continue  to  be 
unavailable  for  years  until  streets  should  be 
laid  out  and  constructed.  At  that  time  there 
was  a  statute  (afterwards  -held  unconstitu- 
tional) which  purported  to  authorize  the  as- 
sessment of  the  entire  cost  of  laying  out  and 
constructing  streets  in  Boston  upon  the  es- 
tates specially  benefited.  These  contracts  as- 
sumed that  there  would  be  a  balance  due  to 
the  city  from  these  abutters  for  betterments, 
after  setting  off  all  the  land  damages.  Bos- 
ton Water  Power  Company  v.  Boston,  194 
Mass.  571-574,  80  N.  E.  598.  The  plainUffs 
accordingly  agreed  that  these  amounts  might 
be  set  off  against  each  other,  and  that  the 
payment  for  tbe  land  damages  should  be 
delayed  until  this  balance  should  be  ascer- 
tained. These  damages  were  not  payable  un- 
til that  time,  and  there  is  no  ground  for 
claiming  interest  except  In  those  cases  where 
the  land  damages  exceed  the  amount  assessed 
for  betterments,  and  In  those  only  for  tbe 
time  since  the  balance  was  determined.  A 
fair  construction  of  the  contract  is  that  no 
claim  should  be  made  on  either  side  until  the 
time  had  come  for  setting  off  these  amounts 
Bgnlnst  each  other  and  the  balance  had  been 
struck.  Until  then  neither  party  would  be 
In  default  for  nonpayment,  and  there  would 
be  no  ground  for  a  claim  of  interest  as  dam- 
ages from  either  party  for  the  delay  In 
making  payment 

This  has  been  assumed  to  be  the  true  con- 
struction of  the  contract  In  former  cases,  and 
further  consideration  confirms  us  in  our  orig- 
inal view. 

The  result  is  that  in  each  of  the  cases. 
Judgment  is  to  be  entered  on  the  finding. 

So  ordered. 


(Its  Haas.  Stt) 
Ea^LIS  V.  BROCKTON  PUB.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Plymouth.    May  21,  1908.) 

1.   LlBEI/— POBUCATION    CONCBBNIKO    PLAIN- 
TIFF—QtjESTION  FOB  JUBT. 

In  libel,  the  question  whether  the  article 
complained  of  was  published  concerning  plaintilt 
is  a  question  of  fact,  unless  there  is  no  ambigu- 
ity in  the  language  used  in  connection  with  all 
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the  attending  drcumBtancea,  In  which  case  it  is 
a  question  of  law. 

fBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel^and  Slander.  {360.] 

2.  Same. 

_  In  libel,  the  article  complained  of  de8CTil)ed 
plaintiS  by  his  right  name  and  contained  at 
least  one  paragraph  which  concededly  referred 
to  events  in  his  life.  There  were  other  state- 
ments which,  to  those  intimately  acquainted 
with  his  work  and  residence,  might  have  been 
known  not  to  be  true  of  him :  but  they  iirere  so 
connected  and  interwoven  with  the  other  asser- 
tions that  the  article  did  not  refer  to  two  per- 
sons. Beld,  that  the  question  whether  the  arti- 
cle concerned  plaintiff  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  f  360.1 

3.  Same— Justification- Retraction. 

The  publication  in  a  nejwspaper  of  a  retrac- 
tion immediately  on  learning  that  a  libelous  arti- 
cle has  been  published  is  evidencp  of  absence  of 
malice,  and  is  admissible  In  reduction  of  dam- 
ages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  f§  168,  315.] 

4.  Same. 

In  libel,  it  appeared  that  on  the  day  the 
newspnper  article  complained  of  was  published 
plaintiff  called  at  defendant's  ofiSce  and  pointed 
out  to  its  asent  the  error,  so  far  as  it  concerned 
plaintiff.  The  agent  of  defendant  said  every- 
thing would  be  done  to  set  the  matter  right,  and 
in  the  next  issue  a  retraction  was  printed  in  a 
conspicnons  place.  Held,  that  the  retraction 
was  admissible  in  evidence,  independent  of  Rev. 
Laws,  c.  173,  §  92,  relating  to  retraction  of  libel. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32.  Libel  and  Slander,  §§  168.  315-323.] 

5.  Damages— ExEMFLAET  Damages— Tortb. 

The  damages  recoverable  for  a  tort  are  only 
compensatory  for  the  injnry  flowing  from  the 
wrong  as  a  natural  result. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  SS  188-198.1 

6.  Ltbki,  and  Slander  —  Damages  —  Kzxm- 
PI.ART  Damages. 

In  libel  and  slander,  pnnitive  damages  are 
not  recoverable,  and  the  damages  recoverable  are 
only  compennatory,  but  include  compensation 
for  wounded  feelings  and  loss  of  reputation. 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  H  843-351.] 

7.  Same. 

Rev.  Laws,  c  173.  8  92,  authorizing  a  de- 
fendant in  libel  to  publish  a  retraction  of  the 
publication  complained  of,  and  unless  plaintiff 
proves  actual  malice  or  want  of  good  faith,  or 
a  failure  either  to  retract  or  offer  to  retract,  he 
shall  recover  damages  only  for  the  actual  Inju- 
ries sustained,  and  in  no  action  of  libel  shall 
exemplary  damages  be  allowed,  is  declaratory  of 
the  cominon  law,  and  emphasizes  the  fact  that 
punitive  damages  are  not  recoverable;  but  one 
may  recover  for  mental  suffering  and  Injury  to 
his  reputation  sustained  in  consequence  of  a 
lil>el.  though  a  retraction  has  been  published. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  H  343-351.] 

Exceptions  from  Superior  Court,  Plymoath 
Comity. 

Action  for  libel  by  Harold  L.  Ellis,  a  minor, 
by  bis  father  and  next  friend,  against  the 
Brodcton  Publishing  Company.  There  was  a 
verdict  for  plaintiff  for  substantial  damages, 
and  defendant  excepts.     Overruled. 

F.  E.  Sweet,  for  plaintiff.  Richard  W.  Nut- 
ter and  C.  Carroll  King,  for  defendant. 


RUGG,  J.  The  qnestlon  whether  tbe  article 
was  published  of  and  concerning  tbe  plaintiff 
vras  properly  left  to  the  jury  to  be  determined 
as  a  fact.  It  Is  only  where  there  is  no  ambigui- 
ty as  to  tbe  meaning  of  the  language  used,  in 
connection  with  all  the  attendant  clrcnmstan- 
ces,  that  It  becomes  a  question  of  law.  Bar- 
rows V.  Bell,  7  Gray,  301,  66  Am.  Dec.  479. 
But  it  has  been  said  frequently  that  this  is 
nsually  a  question  of  fact  Hanson  v.  Globe 
Newspaper  Company,  159  Mass.  293,  34  N.  E. 
462,  20  L.  R.  A.  856.  The  published  article 
described  the  plaintiff  by  bis  right  name,  and 
it  contained  at  least  one  paragraph,  which 
concededly  referred  to  erenta  in  his  life. 
This  identified  him  as  Its  subject  Although 
there  were  other  statements  which,  to 
those  intimately  acquainted  with  his  work 
and  residence,  might  have  been  known  not  to 
be  true  of  him,  yet  they  are  so  connected 
and  Interwoven  with  tbe  other  assertions, 
that,  plainly,  it  could  not  have  been  ruled  as 
matter  of  law  not  to  refer  to  the  plaintiff. 
The  structure  of  the  article,  published  by  the 
defendant,  was  such  that  it  cannot  reasonably 
be  tliougbt  to  refer  to  two  different  persons. 
It  ccmveys  no  such  intimation  to  tbe  mind 
of  tbe  ordinary  reader. 

On  the  day  when  tbe  defamatory  article 
appeared  in  tbe  Brockton  Times,  tbe  plaintiff 
with  his  mother  called  at  tbe  office  of  the  de- 
fendant, and  pointed  out  to  its  agents  the 
error,  so  far  as  it  concerned  tbe  plaintiff. 
Tbe  agent  of  the  defendant  said  everything 
would  be  done  to  set  the  matter  right,  and 
In  the  next  issue  of  tbe  defendant's  newspa- 
per, a  retraction  was  printed  In  a  conspicuous 
place.  No  written  notice  was  given  by  tbe 
defendant  to  tbe  plaintiff  or  his  attorney  of  an 
Intention  to  publish  the  retraction.  It  was 
published  as  soon  as  possible  after  the  inter- 
view between  tbe  plaintiff  and  the  agent  of 
the  defendant  These  events  occurred  befwe 
action  was  brought.  The  defendant  contends 
that  Rev.  Laws,  a  173,  §  92,  applies.  It  is 
extremely  doubtful  if  this  statute  touches 
these  facts.  No  "notice  in  writing"  was  given 
nor  was  any  copy  of  tbe  proposed  retraction 
shown  by  the  defendant  to  the  plaintiff  or 
bis  attorney,  so  that  tbe  procedure  pointed 
out  by  the  statute  was  not  followed.  There 
is  ground  for  tbe  argument  that  the  statute 
was  Intended  to  be  effective  only  after  action 
brought,  and  not  before,  to  which  force  is 
added  from  the  fact  that  in  some  jurisdic- 
tions it  has  been  held  that  a  retraictlon  pub- 
lished after  the  commencement  of  an  action 
Is  not  admissible  in  evldenca  Scrlpps  t.  Rell- 
ly,  38  Mich.  23;  Constitution  Publishing  Co. 
V.  Way,  94  Ga.  120,  21  S.  E  189.  The  effect 
of  the  publication  of  a  retraction  has  never 
been  presented  for  decision  in  this  common- 
wealth. Tbe  publication  of  an  ample  retrac- 
tion immediately  upon  learning  that  a  libel- 
ous article  has  appeared  in  bis  columns,  by 
the  proprietor  of  a  newspaper,  is  evidence 
tending  to  show  an  absence  of  malice.  The 
practical  Talue  of  such  evidence  is  probably 
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less  here,  where  pimltlTe  or  exemplary  dam- 
ages are  not  allowed,  than  In  states  where 
recovery  of  such  damages  Is  permitted.  But 
It  has  been  said  that  "no  doubt  a  manifesta- 
tion of  maleTOIent  motlTcs  might  enhance 
damages  under  our  rule  allowing  damages 
for  injured  feelings."  Burt  v.  Advertiser 
Newspaper  Co.,  154  Mass.  238,  24S,  28  N.  E. 
1,  13  L.  R.  A.  9T.  The  publication  of  a  re- 
traction, complete  in  character  and  conspicu- 
ous in  position,  might  be  found  to  have  a 
material  effect  in  diminishing  the  mischief 
caused  by  the  libel,  and  thus  substantially 
reduce  the  damages  sustained  by  the  person 
libeled.  The  retraction  was  properly  admit- 
ted In  evidence  quite  apart  from  the  stat- 
ute. The  great  weight  of  authority  sup- 
ports this  view.  Smith  v.  Harrison,  1  F.  & 
P.  565 ;  Brown  v.  Brooks,  S  Ind.  518 ;  Davis 
V.  Marxbausen,  103  Mich.  .316,  61  N.  W.  504; 
Turton  V.  N.  Y.  Recorder  Co.,  144  N.  X.  144, 
38  N.  E.  1009;  Taylor  v,  Hearst  118  Cal. 
366,  60  Pac.  641;  Cass  v.  New  Orleans 
Times,  27  La.  Ann.  214;  Lehrer  t.  Elmore, 
100  Ky.  66,  87  S.  W.  292. 

But  even  if  it  be  assumed  that  the  stat- 
ute applies  to  a  state  of  facts  like  the  pres- 
ent, the  prayers  of  the  defendant  that  the 
plaintiff  could  not  recover  for  mental  suf- 
fering and  was  entitled  only  to  nominal 
damages  were  properly  refused.  The  sig- 
nificant words  of  the  statute,  after  the  pro- 
visions respecting  retraction,  are:  "Unless 
the  plaintiff  proves  actual  malice  or  the 
want  of  good  faith,  or  a  failure  either  to  re- 
tract, or  offer  to  retract  as  aforesaid,  be 
shall  recover  damages  only  for  the  actual 
injury  sustained,  but  In  no  action  of  libel 
shall  exemplary  or  punitive  damages  be  al- 
lowed." As  before  pointed  out,  the  recovery 
of  vindictive,  exemplary  or  punitive  dam- 
ages has  never  been  permitted  in  this  nom- 
monwealtb.  Burt  v.  Advertiser  Newspaper 
Co.,  164  Mass.  238,  28  N.  B.  1,  13  U  R.  A. 
97.  Hence  this  part  of  the  statute  is  at  most 
declaratory  of  the  common  law.  The  early 
portion  quoted  is  not  clear  In  its  meaning. 
It  would  have  a  plain  purpose  In  Jurisdic- 
tions where  punitive  damages  are  recoverable. 
This  rule  prevails  In  many,  although  not 
all,  of  the  other  states  of  the  Union.  In 
these  states,  "actual  damage  or  Injury"  has 
been  used  in  contradistinction  to  vindictive 
damages  and  has  been  construed  to  include 
damages  to  feelings  and  reputation  as  well 
as  the  grosser  forms  of  injury.  Gatisow  v. 
Buening,  106  Wis.  1,  81  N.  W.  1003,  49  L. 
R.  A.  476,  80  Am.  St  Rep.  1;  Ross  v.  L^- 
gett,  61  Mich.  446,  28  N.  W.  695,  1  Am.  St 
Rep.  608 ;  So  Relle  v.  Western  Union  Tel.  Co., 
55  Tex.  808,  40  Am.  R^.  805;  Western  Union 
Tel.  Co.  V.  Lawson,  66  Kan.  660,  72  Pac. 
283;  Hearne  v.  De  Young,  132  Cal.  367,  64 
Pac,  676;  Lord  v.  Wood,  120  Iowa.  303,  94 
N.  W.  842.  In  this  commonwealth  the  dam- 
ages recoverable  in  acticms  of  tort  have  al- 
ways Included  only  compensatlMi  for  those 
Injuries,  whlcb  flow  from  the  wrong  as  a 


natural  result  But,  In  actions  of  libel  and 
slander,  such  damages  have  invariably  been 
held  to  include  compensation  for  wounded 
feelings  and  loss  of  reputation.  'The  unjus- 
tifiable publication  of  a  libel  might  naturally 
cause  suffering  in  one's  feelings  quite  as 
polgnont  as  physical  pain  and  pecuniary  loss 
through  Injury  to  one's  reputation  fully  as 
severe  as  the  loss  of  a  limb.  The  one  is  as 
strictly  actual  damage  as  the  other.  Burt 
V.  Advertiser  Newspaper  Co.,  154  Mass.  238, 
245,  28  N.  E.  1,  13  L,  R.  A.  97.  The  part 
of  section  92,  which  relates  to  retraction, 
made  certain  what  had  not  been  decided  In 
this  state,  that  such  a  publication  subse- 
quent to  the  bringing  of  an  action  Is  admis- 
sible In  evidence.  It  is  more  reasonable  to 
assume  that  the  clause  as  to  actual  damage 
found  its  wa:^  into  our  statute  through  an 
excess  of  caution,  than  to  assume  a  legis- 
lative intent  to  use  the  words  "actual  In- 
Jury"  In  a  sense  foreign  to  our  Jurispru- 
dence. Such  an  assumption  would  render 
the  statute  extremely  hard  to  construe,  and 
might  In  some  aspects  involve  constitution- 
al difficulties.  See  Park  v.  Free  Press.  72 
Mich.  560,  40  N.  W.  731,  1  L.  R.  A.  599, 
16  Am.  St  Rep.  544.  It  may  reasonably  be 
interpreted  as  merely  declaratory  of  the 
common  law  and  emphasizing  the  fact  that 
punitive  damages  are  not  here  recoverable, 
which  is  the  effect  of  the  latter  part  of  the 
same  sentence.  The  charge  of  the  trial 
court  that  the  plaintiff  might  recover  dam- 
ages for  mental  suffering  and  Injury  to  bifl 
r^utatlon  was  not  error. 
Exceptions  overruled. 

aM  Mms.  22) 
GARFIELD  A  'PROCTOR  COAL  CO.  ▼. 

PENNSYLVANIA  COAL  &  COKE  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Norfolk.    May  20,  1908.) 

L  Sales— CoNTKAOT—CowsTBDCTiow  —  Quak- 
TiTT  OF  Goods. 

A  contract  for  the  sale  of  coal  provided 
that  shipments  of  coal  during  the  first  seven 
months  of  a  specified  period  were  to  lie  "2,50<) 
tons  per  month" ;  the  remainder  to  be  shipped  • 
"in  about  equal  monthly  proportions"  dnring  the 
remainder  of  the  period.  Held,  that  the  eon- 
tract  made  a  clear  distinction  l>etween  the  ab- 
solute engagement  for  the  shipment  of  a  fixed 
quantity  during  the  first  months  of  the  period 
and  the  qualitying  stipulation  for  subsequent 
shipments,  and  required  a  shipment  of  2,500 
tons  per  month  during  the  first  seven  months, 
although  each  part  of  the  undertaking  was  made 
subject  to  strikes,  etc.,  and  though  the  contract 
contained  a  subsequent  stipulation  reciting  a 
mode  for  the  assessment  of  damages  if  sbip- 
ments  were  not  made  "in  about  equal  montiily 
quotas,"  since  such  subsequent  provision  could 
not  control  the  express  requirement  of  the  pro- 
vision for  the  shipment  of  a  fixed  quantity  dur- 
ing the  first  seven  months,  and  was  not  inserted 
in  the  contract  for  the  purpose  of  defining  the 
obligation  assumed  by  the  seller,  but  merely  to 
provide  a  ready  means  of  settling  the  damages 
if  the  seller  failed  to  ship  "in  alx>Dt  eqnal 
monthly  quotas"  the  amount  stipulated  for  dur- 
ing the  first  months,  and  the  utmost  effect  that 
could  be  given  to  the  words  "in  about  equal 
monthly  quotas"  was  to  treat  them  as  giving  to 
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the  seller  liberty  to  ship  somewhat  more  than 
2,500  tons  in  any  particular  moDtfa. 
2.  Evidence  —  Extbinsic  Evidekck  Affect- 
ing Wbiting — Construction  of  Contraot. 

Corrceipondence  and  negotiations  between 
parties  to  a  contract  before  its  making  are  com- 
petent evidence  to  aid  in  construing  the  language 
finally  embodied  in  the  instrument;  but  such 
evidence  is  received,  not  to  frame  a  new  con- 
tract between  the  parties,  but  to  enable  the  court 
to  understand  the  subject-matter  of  the  agree- 
ment as  it  lay  in  the  minds  of  the  parties,  and 
to  determine  the  meaning  which  they  themselves 
put  upon  any  doubtful  or  ambignona  terms 
which  may  have  been  used ;  and  mere  tentative 
offers,  made  by  either  party  while  they  were 
endeavoring  to  reach  an  agreement,  could  not 
control  the  plain  meaning  of  the  contract  which 
was  finally  concluded. 
8.  Sat.ks— DixivEBT— What   Constitutes. 

Where  a  contract  for  the  sale  of  coal  re- 
qnired  the  buyer  to  furnish  the  vessels  for  the 
carriage  of  the  coal,  and  the  seller  to  deliver 
2,500  tons  a  month  to  the  buyer,  the  shipment 
of  the  monthly  quotas  of  coal  was  made  when 
the  entire  2.500  tons  was  loaded  In  the  vessel. 
and  not  on  the  date  when  a  portion  of  the  2,500 
tons  was  first  placed  in  the  vessel. 

4.  Same  —  Acceptance  of  Goods  —  Effect- 
Waives  OF  Right  to  Damages. 

Though  the  fact  that  a  sellei'  of  coal  finally 
shipped  all  the  conl  stionlated  for  in  a  con- 
tract of  sale,  for  which  the  buyer  paid  without 
any  reservation  for  damages  on  account  of  de- 
lay, was  evidence  to  show  a  waiver  by  the  buyer 
of  his  right  to  damages  for  the  delay  in  making 
shipments,  still,  where  the  buyer's  acts  tending 
to  show  satisfaction  with  the  seller's  conduct 
were  done  In  ignorance  of  what  was  afterwards 
discovered  to  have  been  nnfair  treatment  of  him, 
his  condnct  was  not  a  waiver  of  his  rights 
against  the  seller,  since  such  waiver,  to  lie  effec- 
tual, must  be  intentional  and  with  full  knowl- 
•edge  of  the  mnterial  facts. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43.  Sales,  {  458.1 

5.  Same. 

A  buyer,  by  accepting  what  he  could  get  un- 
der a  contract  from  the  seller,  does  not,  as  a 
mntter  of  law,  waive  his  claim  for  damages  for 
failure  of  the  seller  to  make  shipments  to  him 
at  the  agreed  times  and  In  the  agreed  quantities. 
FEJd.  Note. — For  cnses  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §?  458,  492-495.]  . 

6.  Same— Remedies  of  Btjteb— Waivek. 

Though  a  contract  of  sale  authorized  the 
buyer,  on  a  deficiency  in  the  quantity  of  goods 
delivered,  to  buy  a  quantity  from  other  sources 
eqnal  to  the  deficiency  and  charge  the  same  to 
the  seller,  his  failure  to  fill  the  deficiency  and 
to  send  bills  to  the  seller  for  the  diffprence  in 
price,  or  to  make  demands  for  such  difference, 
was  not  a  waiver  of  his  claim  for  damages  caua- 
ed  by  the  seller's  failure  to  perform  his  agree- 
ment, where  the  privilege  accorded  the  buyer 
was  not  provided  as  the  exclusive  means  for  as- 
certaining his  damages,  as  the  privilege  was  in- 
serted for  his  benefit,  to  be  exercised  or  not  at 
his  option. 

7.  Appeai^-Review— Habmt.ess  Ebrob  —  Re- 
fusal OF  Instructions— Cure  by  Finding. 

Refusal  to  give  a  requested  instruction  in 
terms,  if  error,  was  harmless,  where  a  finding  of 
the  jury  on  facts  involved  in  another  instruc- 
tion, given  at  the  request  of  the  party  complain- 
ing, would  have  been  equally  fatal  to  him,  if  the 
first  requested  instruction  had  been  given  in 
terms. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  {  4225.1 

8.  Sales  —  Performance  of  Contract  —  Ex- 
cuse fob  Nonpebfobmance — Right  to  As- 
sert. 

Where  a  contract  for  the  sale  of  coal  was 
made  subject  to  strikes,  accidents,  or  causes 


Ijeyond  the  seller's  control,  the  seller  would  not 
be  liable  for  deficiencies  on  his  part  in  shipments 
which  were  due  to  a  strike,  or  a  shortage  of 
cat's,  or  other  causes  beyond  his  own  control, 
if  he  treated  the  buyer  fairly  and  ratably  with 
reference  to  other  parties  with  whom  he  was 
dealing,  and  would  not  t>e  required  under  the 
contract  to  deliver  to  the  buyer  the  whole 
amount  of  his  order,  to  the  exclusion  of  other 
customers;  hut  the  seller  could  not  offer  such 
causes  as  excuse  for  his  failure  to  keep  his  con- 
tract with  the  buyer  proportionally  with  other 
parties  with  whom  he  had  contracted,  where  he 
could  have  done  so  without  discriminating 
against  those  entitled  under  his  contracts,  and 
where,  after  the  exigency  upon  which  he  relied 
to  excuse  his  nonperformance  had  arisen,  he 
made  new  contracts  with  others  for  the  sale 
of  coal,  which  he  fulfilled. 

9.  Trial— Reception  of  Evidrhce  —  Objec- 
tions—Failure  to  Make— Effect. 

Where,  in  an  action  against  a  corporation. 
•a  letter  written  by  defendant's  president  was 
admitted  without  objection  being  made  by  de- 
fendant, consideration  of  the  letter  as  evidence 
against  defendant  of  the  facts  stated  therein 
was  proper. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  J'  261.] 

10.  Evidence— Admissions  —  Statements   of 
Agents— Corporate  Officers. 

A  statement  made  by  the  president  of  a 
corporation  in  his  official  capacity  in  the  con- 
duct of  corporate  business,  and  upon  a  matter 
naturally  within  his  personal  knowledge,  is  ad- 
missible against  the  corporation. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  H  916-936.] 

11.  Sales— Remedies   op   Buyer— Damages- 
Elements  OF— Dbmubbaoe. 

Where,  under  a  contract  for  the  sale  of 
coal,  a  buyer  was  required  to  furnish  vessels 
to  convey  the  coal  and  to  have  them  at  the  place 
where  it  was  to  be  delivered-  at  the  time  when 
the  delivery,  ought  to  have  been  made,  he  was 
entitled  to  demurrage,  as  the  natural  and  proba- 
ble result  of  the  default  of  the  seller,  for  delay 
of  vessels  for  which  the  seller  did  not  supply 
the  coal  to  the  extent  and  at  the  time  for  which 
he  lud  bound  himself. 

Exceptions  from  Superior  Court,  Norfolk 
County ;  William  Schofleld,  Judge. 

Action  by  tlie  Garfield  *  Proctor  Coal  Com- 
pany against  the  Pennsylvania  Coal  &  Coke 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  exceptions.  Exceptions  over- 
ruled. 

Hutcblns  &  Wheeler,  for  plaintiff,  Benja- 
min L.  M.  Tower  and  Ernest  O.  Hller,  for 
defendant 


SHELDON,  J.  We  are  of  opinion  that  the 
contract  in  salt  called  for  a  shipment  of 
2,500  tons  of  coal  per  month  from  Septem- 
ber 1,  1902,  to  April  1,  1903.  The  express 
language  of  the  defendant's  agreement  was 
that  the  shipments  of  coal  were  to  be  "2,500 
tond  per  month"  during  that  time,  at  a  price 
of  $2.80  per  ton;  and  this  is  followed  by 
the  stipulation  that  the  remainder  of  the 
coal  should  be  shipped  "in  about  equal  month- 
ly proportions"  during  the  remainder  of  the 
period  stated,  at  a  lower  price.  The  con- 
tract made  a  clear  distinction  between  the 
absolute  engagement  for  the  shipment  of  a 
fixed  quantity  during  the  first  months  of 
the  time  provided  for  and  the  qualified  stlpu- 
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latlon  for  sabsequcnt  shipments  "In  about 
equal  monthly  proportions,"  although  each 
part  of  the  undertaking  was  made  subject  to 
strikes,  etc.  The  subsequent  stipulation  pro- 
viding a  mode  for  the  assessment  of  damages 
If  shipments  were  not  made  In  "about  equal 
monthly  quotas,"  cannot  control  the  express 
stipulation  with  which  the  contract  opens. 
This  latter  clause  was  Inserted,  not  for  the 
purpose  of  defining  the  obligation  assumed 
by  the  defendant,  but  to  provide  a  ready 
means  of  settling  the  damages  and  making 
a  resort  to  litigation  unnecessary  if  the  de- 
fendants should  fail  to  ship  in  about  equal 
monthly  quotas  the  amount  stipulated  for 
during  the  first  period.  The  utmost  effect 
that  can  be  given  to  the  words  "in ,  about 
equal  monthly  quotas"  In  this  clause  Is  to. 
treat  them  as  giving  to  the  defendant  liberty 
to  ship  somewhat  more  than  2,500  tons  in 
any  particular  month.  This  was  the  con- 
struction of  the  contract  adopted  by  the  learn- 
ed Justice  of  the  superior  court  before  whom 
the  case  was  tried ;  and  It  was  correct.  The 
defendant  was  in  default  for  a  failure  to 
ship  the  stipulated  amount  of  2,500  tons  dur- 
ing any  one  of  these  months,  and  would  be 
liable  therefor  in  damages  unless  there  was 
some  legal  excuse  for  such  default 

The  correspondence  and  negotiations  be- 
tween the  parties  before  the  making  of  the 
contract  was  indeed  competent  under  the 
circumstances  of  the  case  as  an 'aid  in  con- 
struing the  language  in  which  they  finally 
embodied  their  contract  Smith  v.  Vose  & 
Sons  Piano  Co.,  194  Mass.  193,  80  N.  B.  527, 
9  L.  R.  A.  (N.  S.)  966;  United  States  t. 
Bethlehem  Steel  Co.,  205  U.  S.  105,  27  Sup. 
Ot  450,  51  L.  Ed.  731.  But  it  remains  true, 
as  was  stated  In  both  of  these  cases,  that 
this  evidence  is  received,  not  to  frame  a  new 
contract  between  the  parties,  but  fo  enable 
the  court  to  understand  the  subject-matter 
of  the  agreement  as  it  lay  In  their  minds, 
and  to  determine  the  meaning  which  they 
themselves  put  upon  any  doubtful  or  ambigu- 
ous terms  which  may  have  been  used,  and  so 
to  apply  their  language  correctly  to  the  sub- 
ject-matter which  was  in  their  contempla- 
tion. Merely  tentative  offers  made  by  either 
party  while  they  were  endeavoring  to  reach 
an  agreement  cannot  control  the  plain  mean- 
ing of  the  contract  which  they  finally  con- 
cluded. 

Accordingly  the  defendant's  first  and  sec- 
ond requests  for  rulings  were  rightly  refused. 

The  Justice  refused  to  give  the  defendant's 
fourth  and  fifth  requests,  but  did  role  that 
the  defendant  was  not  bound  to  load  more 
than  2,500  tons  per  month  upon  any  vessel 
or  vessels  which  the  plaintiff  might  furnish. 
The  coal  was  all  actually  shipped  at  Green- 
wich Piers  in  Philadelphia,  In  accordance 
with  the  option  given  In  the  contract  The 
facts  found  by  the  auditor  and  the  rulings 
made  by  him,  which  were  substantially  adopt- 
ed by  the  Justice,  were  as  follows:  "Was  the 
date  when  the  coal  was  put  on  the  vessel  at 


Greenwich  Piers  the  date  of  shipment? 
Greenwich  Piers  is  a  shipping  point  for  coal, 
and  is  located  on  the  Delaware  river  in 
Philadelphia.  There  is  no  storage  for  coal 
on  the  piers,  end  the  method  of  loading  ves- 
sels Is  briefly  as  follows:  A  vessel  arriving 
for  coal  anchors  In  the  stream  to  await  her 
turn  to  load.  As  soon  as  opportunity  offers, 
she  takes  her  place  at  the  piers  and  the  coal 
is  dumped  into  her  from  the  railroad  cars 
which  have  brought  it  from  the  mines.  When 
the  vessel  is  loaded,  the  coal  Is  billed  to  the 
consignee,  and  the  vessel  leaves  the  piers. 
This  method  was  followed  by  the  defendant 
in  the  present  case.  The  plaintiff  was  bound 
to  furnish  vessels  for  the  coal  which  the 
defendant  had  contracted  to  ship,  and,  when 
coal  was  dumped  by  the  defendant  into  the 
plaintiffs  vessel,  a  delivery  of  coal  was  made. 
I  am  not,  however,  able  to  find,  in  accordance 
with  the  defendant's  claim,  that  the  date 
of  dumping  the  coal  was  ttie  date  of  ship- 
ment If  this  were  so,  then  the  dumping  of 
a  hundred  tons  of  coal  in  October  Into  a  2,500- 
ton  vessel  which  was  not  loaded  until  some 
time  In  November  would  constitute  an  Oc- 
tober shipment  of  coal.  The  intention  and 
clear  meaning  of  the  contract  was  that  the 
defendant  should  place  2,500  tons  of  coal 
each  month  on  vessels  to  be  furnished  by  the 
plaintiff,  so  that  the  vessel  or  vessels  could, 
during  the  month,  sail  for  their  destination 
with  at  least  2,500  tons.  It  was  the  plain- 
tifTe  duty  to  furnish  each  month  vessels 
capable  of  carrying  the  2,500  tons,  and  fail- , 
ure  to  do  so  would  excuse  the  defendant.  On 
the  other  hand.  If  the  plaintiff,  in  any  one 
month,  sent  a  vessel  capable  of  carrying  more 
than  2,500  tons,  the  defendant's  obligation  for 
that  month  ceased  upon  its  loading  2,500  tons 
into  such  vessel  during  the  month.  If  the 
plaintiff  saw  fit  to  hold  the  vessel  over  for  a 
full  cargo,  It  could  not  afterwards  claim  as 
to  that  month  that  the  defendant  had  failed 
to  live  up  to  Its  obligations.  The  defendant 
billed  no  coal  to  the  plaintiff  until  the  ves- 
sels were  loaded  and  ready  to  sail.  I  find,  in 
accordance  with  what  was  evidently  the 
understanding  of  both  parties,  that  the  date 
when  the  vessels  were  loaded  and  ready  to 
sail  was  the  date  of  shipment" 

Undoubtedly  the  defendant  Is  right  In  its 
contention  that  the  general  rule  is  that  goods 
are  shipped  when  they  are  p\A  on  board  of 
the  vessel  or  vehicle  In  which  they  are  to  be 
carried,  and  that  an  agreement  to  deliver 
goods  previously  unascertained  free  on  board 
of  a  vessel  or  other  vehicle  of  transportation 
is  satisfied  and  the  title  passes  to  the  pur- 
chaser and  the  goods  are  at  his  risk  when 
the  proper  goods  are  actually  loaded  on  board 
for  shipment.  The  cases  cited  by  the  de- 
fendant's counsel  fully  support  this  general 
doctrine.  Bowes  v.  Shand,  2  App.  Cos.  455; 
Ex  parte  Rosevear  China  Clay  Co.,  H  Ch. 
D.  560,  569;  Brown  v.  Hare,  4  H.  &  N.  822, 
829;  Moray  Ledon  v.  Havemeyer,  121  N.  Y. 
179,  24  N.  E.  297.  8  li.  R.  A.  245;   Congdon 
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T.  Kendall,  53  Neb.  28Z,  73  N.  W.  659;  CTark 
T.  Lindsay,  19  Mont  1,  47  Pac.  102,  61  Am. 
St.  Kep.  479.  But  in  these  decisions  the 
courts  were  dealing  with  cases  in  which  all 
the  goods  that  then  were  to  be  shipped  had 
been  delivered  on  board  of  the  cars  or  ves- 
selB,  and  the  seller  bad  done  all  that  he 
could  do  to  secure  the  dispatch 'of  all  the 
goods  that  he  was  bound  then  to  deliver.  A 
very  different  state  of  affairs  would  -hare 
been  presented  if  in  Moray  Ledon  v.  Have- 
meyer,  ubi  supra,  for  example,  the  plaintiffs 
had  seasonably  put  on  board  of  the  vessel 
only  a  portion  of  the  quantity  of  sugar  which 
ttiey  had  agreed  to  deliver  within  30  days; 
and  a  like  statement  may  be  made  of  the  oth- 
er cases  above  cited.  Here,  It  was  the  duty 
of  the  plaintiff  to  furnish  vessels  of  suflS- 
dent  capacity  to  carry  the  coal  which  the 
defendant  was  to  ship,  and  the  defendant  was 
under  obligation  to  ship  upcm  such  vessels  the 
stipulated  amount  of  coal.  No  vessel  could 
depart  until  It  had  on  ttoard  a  sufflcient 
amount  of  coal,  and  it  was  the  defendant's 
duty  to  furnish  such  amount  for  each  ves- 
sel, subject  to  the  limitation  that  it  was 
not  t)ound  to  ship  more  than  2,5uu  tons  in  any 
one  month.  Upon  the  facts  found,  there 
was  no  error  in  the  rulings  made  upon  this 
subject 

Nor  was  the  court  bound  to  rule  ttiat  the 
plaintiff  as  matter  of  law  bad  waived  either 
its  right  to  require  the  shipment  of  coal  In 
the  amounts  and  at  the  times  called  for  by 
the  contract,  or  its  right  to  claim  damages  for 
the  defendant's  failure  to  make  such  ship- 
ments. The  testimony  of  Spring,  the  plain- 
tilTs  vice  presrident  and  buyer,  and  the  fact 
that  the' defendant  had  finally  shipped  sub- 
stantially all  the  coal  stipulated  for,  and 
Mitdieirs  testimony  that  the  plaintiff  had 
received  and  paid  for  all  this  coal  without 
any  reservation  or  claim  for  damages  on  ac- 
count of  delay,  undoubtedly  furnished  some 
evidence  to  sustain  this  contention  of  the 
defendant  Blodgett  v.  Foster,  120  Mich. 
392,  79  N.  W.  626 ;  National  Contracting  Co. 
V.  Vulcanite  Portland  Cement  Co.,  192  Mass. 
247,  78  N,  B.  414;  Merrimack  Mfg.  Co.  v. 
Quintard,  107  Mass.  127.  But  there  was  evi- 
dence that  the  plaintiff's  statements  of  satis- 
faction with  the  conduct  of  the  defendant 
and  its.  acts  bearing  in  the  same  direction, 
were  made  and  performed  in  Ignorance  of 
what  was  afterwards  discovered  to  have  been 
unfair  treatment  of  the  plaintiff  by  the  de- 
fendant and  an  unjustifiable  failure  of  the 
defendant  to  make  shipments  which  it  was 
fairly  able  to  make  and  ought  to  have  made ; 
and  it  is  elementary  law  that  no  binding 
waiver  of  one's  rights  can  l>e  made  In  such 
a  case  as  this  by  one  who  is  Ignorant  of  the 
facts  upon  which  those  rights  depend  and 
out  of  which  they  grow.  Such  a  waiver  to 
l>e  effectual  must  be  made  intentionally  and 
with  full  knowledge  of  the  material  facts. 
George  N.  Pierce  Co.  v.  Beers,  190  Mass.  199, 
76  N.  E.  603;  Metropolitan  Coal  Co.  v.  Boa- 


tell  Transportation  &  Towing  Co.,  185  Mass. 
391,  70  N.  E.  421;  Bennecke  v.  Connecticut 
Ins.  Oa,  105  U.  S.  355,  359,  26  L.  Ed.  990; 
Pence  v.  Langdon,  99  U.  S.  678,  581,  25  L. 
Ed.  420;  Boynton  v.  Braley,  64  Vt  92.  Nor 
did  the  plaintiff,  by  taking  what  It  could  get 
under  Its  contract  when  it  could  get  it  neces- 
sarUy  and  as  matter  of  law  waive  its  claim 
for  damages  for  a  failure  to  make  shipments 
at  the  agreed  times  and  in  the  agreed  quanti- 
ties. Garfield  &  Proctor  Coal  Co.  v.  Fitch- 
burg  Railroad,  1C6  Mass.  119,  44  N.  E.  119; 
Dignan  v.  Spnrr,  3  Waslu  St  309,  28  Pac. 
629;  Whalon  v.  Aldrlch.  8  Minn.  346  (611. 
305) ;  Belcher  v.  Sellards,  43  S.  W.  676, 19  Ky. 
Law  Rep.  1571;  Clydebank  Engineering  Co. 
V.  Y-squierdo  [1906]  A.  C.  6. 

Nor  did  the  plaintiff's  failure  to  buy  coal 
to  fill  the  deficiencies  In  the  defendant's  ship- 
ments and  to  send  bills  to  the  defendant  for 
the  difference  in  price,  or  to  make  any  de- 
mand for  such  difference,  constitute  a  waiver 
of  its  claim  for  damages.  The  clause  in  the 
agreement  allowing  the  plaintiff  to  do  this 
was  inserted  for  its  l>enefit,  and  gave  to  the 
plaintiff  a  privilege  to  be  exercised  or  not 
at  Its  option.  It  was  not  provided  as  the  ex- 
clusive means  for  ascertaining  or  liquidating 
the  plaintiff's  damages.  The  case  is  like 
Fisher  V.  Barrett,  4  Cush.  381.  A  similar 
clause  In  a  contract  for  the  delivery  of  lum- 
ber wis  construed  in  the  same  way  in  Willis- 
ton  V.  Mathews,  65  Minn.  422,  56  N.  W.  1112. 

The  defendant's  sixth,  seventh  and  thir- 
teenth requests  were  rightly  refused. 

The  eighth  request  was  given  with  the  quali- 
fication that  the  word  "strikes"  meant  strikes 
at  the  defendant's  mines.  The  defendant 
contends  that  tills  was  incorrect,  on  the  au- 
thority of  Davis  V.  Columbia  Coal  Mining 
Co.,  170  Mass.  391,  49  N.  E.  629.  In  view  of 
the  proviso  near  the  end  of  the  contract 
where  "strikes  at  the  mines"  are  spoken  of. 
It  may  be  doubted  whether  the  rule  of  Davis 
V.  Columbia  Coal  Mining  Co.,  should  l>e  ap- 
plied here;  But  we  need  not  pass  upon  this 
question.  As  its  tenth  request  was  given, 
the  defendant  was  not  aggrieved  by  this  mod- 
ification of  its  eighth  request  The  finding 
made  as  to  the  facts  involved  in  its  tenth 
request  would  have  been  equally  fatal  to  the 
defendant  If  Its  eighth  request  had  been  giv- 
en in  terms.  And  for  the  same  reason  th'e 
defendant  was  not  aggrieved  by  the  refusal 
to  give  Its  ninth  request. 

The  questions  raised  by  the  refusal  to  give 
the  defendant's  eleventh,  twelfth  and  four- 
teenth requests  may  be  considered  together. 
The  court  ruled  In  substance  that  the  defend- 
ant would  not  be  liable  for  deficiencies  on 
Its  part  which  were  due  to  a  strike  or  a 
shortage  of  cars  or  other  causes  beyond  its 
own  control,  if  under  the  circumstances  It 
had  treated  the  plaintiff  fairly  and  ratably 
with  reference  to  the  various  other  parties 
with  whom  It  was  dealing;  that  the  de- 
fendant was  not  bound  under  the  terms  of  the 
agreement  to  deliver  to  the  plaintiff  the  whole 
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amonnt  of  Its  order  to  tbe  exclusion  of  other 
customers.  This  was  correct  Oakman  v. 
Boyce,  100  Mdss.  477;  Jessup  &  Moore  Pa- 
per Co.  T.  Piper  (C.  O.)  133  Fed.  108;  Luhrlg 
Coal  Ca  ▼.  Jones  &  Adams  Coal  Co.,  141  Fed. 
617,  72  O.  a  A.  311 ;  McKeef  rey  v.  Connells- 
vllle  Coke  &  Iron  Co.,.  66  Fed.  212,  5  C.  0. 
A.  482.  But  the  court  found  that  tbe  de- 
fendant, under  the  rule  of  lavr  adopted,  might 
have  made  all  the  shipments  to  the  plaintiff 
when  and  as  it  had  agreed  to  make  them; 
and  the  defendant  contends  that  this  finding 
was  not  warranted  by  the  evidence.  Wheth- 
er this  was  BO  or  not  might  have  been  found 
to  depend  upon  the  question  whether  the  de- 
fendant had  assumed  and  become  bound  by 
certain  numerous  contracts  for  the  sale  and 
delivery  of  large  quantities  of  coal  which 
had  been  made  by  one  Mitchell  before  the 
incorporation  of  the  defendant.  The  defend- 
ant afterwards  became  the  owner  of  Mit- 
chell's mines  and  succeeded  to  bis  business. 
The  defendant  had,  In  each  month  after  July 
30,  1902,  when  It  was  organized  and  began 
making  contracts  for  the  sale  and  delivery 
of  coal,  more  than  enough  coal  available 
to  satisfy  the  requirements  of  all  of  its  own 
contracts ;  but  it  undertook  also  to  carry  out 
the  contracts  which  before  July  30, 1902,  had 
been  made  by  Mitchell;  and  the  defendant's 
failure  to  comply  with  Its  own  contracts,  in- 
cluding that  with  the  plaintiff,  was  due,  part- 
ly at  least,  to  the  fact  that  It  made  so  large 
deliveries  under  the  Mitchell  contracts  as  to 
leave  It  unable  to  fulfill  its  own  obligations. 
The  auditor  found  that  the  defendant  had 
not  assumed  and  become  bound  by  the  Mit- 
chell contracts.  He  also  found  that  In  every 
month  In  which  there  was  a  shortage  on  the 
plaintiff's  contract  the  defendant  shipped 
on  one  or  more  subsequently  made  contracts 
more  coal  than  such  subsequent  contracts 
called  for.  And  the  auditor  found  and  re- 
ported that  the  defendant  was  not  prevent- 
ed from  making  the  shipments  called  for  by 
the  plaintiff's  contract  by  reason  of  car  short- 
age or  other  condition  of  the  coal  trade  be- 
yond its  control,  and  ruled  also  that  the  con- 
duct of  the  defendant  in  delivering  coal  on 
its  own  contracts  made  after  and  when  in 
default  on  the  plaintiff's  contract,  deprived 
it  of  the  defense  which  otherwise  might  have 
been  open  to  it  that  It  was  prevented  from 
making  shipments  by  causes  beyond  its  own 
control. 

In  spite  of  the  very  able  argument  of  the 
defendant's  counsel,  we  find  no  error  in  this. 
The  court  was  not  bound  as  matter  of  law 
to  find  upon  the  new  evidence  that  the  com- 
pany had  assumed  and  become  bound  by  the 
Mitchell  contracts.  Whatever  the  new  evi- 
dence might  have  been,  the  auditor's  report 
was  prima  facie  evidence  In  favor  of  the 
conclusion  reached  by  the  justice  at  the  trial. 
The  defendant's  argument  that  the  letter  in 
which  Lathrop,  tbe  defendant's  president,  as- 


serted that  the  defendant  had  not  assumed 
the  Mitchell  contracts,  ought  not  to  have 
been  considered  upon  this  question,  if  it 
were  otherwise  valid,  would  be  answered  by 
the  fact  that  It  was  offered  in  evidence  and 
admitted  without  objection.  Demelman  v. 
Brasler,  193  Mass.  588,  592,  79  N.  E.  812L 
But  the  afgoment  Is  not  valid.  This  was  a 
statement  made  by  the  defendant's  president, 
its  chief  executive  officer.  In  hjs  oflttclal  ca- 
pacity, in  the  conduct  of  its  business,  upon 
a  matter  which  naturally  would  be  within 
his  personal  knowledge.  The  decisions  relied 
upon  by  the  defendant,  like  Boston  Hat  Mfg. 
Co.  V.  Messinger,  2  Pick.  223,  and  Robinson 
T.  Fltchbnrg  &  Worcester  R.  R.,  7  Gray,  92, 
are  not  applicable.  Tbe  court's  findings  up- 
on these  questions  of  fact  are  conclusive. 

Nor  is  there  anything  in  Oakman  v.  Boyce, 
100  Mass.  477,  and  McKeefrey  v.  Connells- 
vllle  Coke  &  Iron  Co.,  66  Fed.  212,  6  C.  G 
A.  482,  before  referred  to,  to  Justify  the  con- 
tention of  the  defendant  that  it  could  excuse, 
even  proportionally,  its  failure  to  keep  its 
contract  with  the  plaintiff  when  it  was  able 
to  do  so  without  discriminating  against  those 
entitled  under  Its  other  contracts,  by  maklhg 
new  contracts  with  others,  after  the  exigency 
upon  which  It  now  relies  had  arisen.  The 
defendant's  fifteenth  request  was  rightly 
modified,  and  its  sixteenth  and  eighteenth  re- 
quests were  rightly  refused.  The  exception 
to  the  refusal  to  give  the  nineteenth  request 
has  not  been  argued,  and  we  treat  It  as 
waived.  It  should  not  have  been  given  in 
any  event  Summers  v.  Hlbbard,  153  111. 
110,  112,  38  N.  E.  899,  46  Am.  St  Rep.  872. 
Nor  was  the  defendant  aggrieved  by  its  re- 
fusal, in  view  of  the  finding  that  It'  had  coal 
enough  to  fill  all  Its  own  contracts. 

As  the  twenty-first  request  was  given,  the 
only  remaining  question  is  whether  the  dam- 
ages for  demurrage  sustained  by  two  schoon- 
ers should  have  been  refused  as  being  too  re- 
mote. It  must  be  remembered  that  the  plain- 
tiff was  bound  to  have  vessels  at  Greenwidi 
Piers  when  the  defendant  ought  to  have  de- 
livered the  coal;  and  the- court  so  ruled  at 
the  defendant's  request  If  the  defendant 
did  not  supply  coal  for  these  vessels  to  tbe 
extent  and  by  the  end  of  the  period  for  which 
It  bad  bound  itself,  a  liability  for  demurrage 
well  might  be  found  to  be  the  natural  and 
probable  result  of  this  default  of  the  defend- 
ant, and  one  which  ought  to  have  been  with- 
in the  contemplation  of  the  parties.  It  was 
not  like  the  expenses  disallowed  in  Globe  Re- 
fining Co.  V.  Landa  Cotton  Oil  Co.,  190  U.  a 
540,  546,  23  Sup.  Ct  754,  47  L.  Ed.  1171, 
which  would  have  been  Incurred  by  that 
plaintiff  in  any  event,  but  was  an  additional 
expense  caused  to  the  plaintiff  by  the  de- 
fendant's breach  of  its  contract.  It  was  like 
the  increased  freight  rates  allowed  in  Mer- 
rimack Mfg.  Co.  V.  Quintaid,  107  Maaa.  127. 

Exceptions  overruled. 
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(234  111.  362) 

GOODMAN  et  al.  y.  WILDER. 

(Snpreme  Court  of  Illinois.    April  23,  1908. 

Rehearing  Denied  Jane  8,  1008.) 

1.  Receivers— CoMPBNSATioH. 

After  a  corporation  iiad  become  inaolvent 
and  bad  ceased  doing  business,  defendant,  a 
scoclcholder  and  manager  of  the  company,  was 
appointed  receiver  without  a  contest.  The  as- 
sets and  property  amounted  to  only  $5,339.99, 
and  no  special  sloU  or  great  labor  was  required 
to  settle  the  business.  After  pacing  preferred 
claims  and  expenses  of  the  receivership  there 
was  a  balance  left  of  $2,381.75.  Nothing  had 
been  paid  to  the  general  creditors.  Held,  that 
a  compensation  of  $750  to  the  receiver  was 
adequate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Receivers,  |J  302-896.] 

2.  Sams  —  Fixino   Compensation— Heabino 
Evidence. 

Where  a  receiver  who  applied  for  compen- 
sation in  his  report  offered  no  evidence  of  the 
value  of  his  services,  but  introduced  only  his 
reports,  .petitions,  and  accounts,  and  the  court 
thereupon  fixed  the  amount  to  be  allowed,  and 
objectors  to  the  report  stated  that  they  were 
satisfied  with  the  amount  allowed  and  did  not 
desire  to  offer  evidence,  the  court  acted  with- 
in its  discretion  in  refusing  to  reopen  the  case 
and  allow  oral  testimony  to  be  heard  on  behalf 
of  the  receiver,  or  to  refer  the  question  to  a 
master  in  chancery,  especially  wh^e  no  amount 
of  oral  testimony  would  have  justified  a  ma- 
terial increase. 

3.  Same— Appointment— POBPOSE. 

The  object  of  a  receivership  is  to  conserve 
the  property  for  the  benefit  of  creditors  and 
owners,  and  it  should  not  be  dissipated  by  fees 
and  expenses. 

Appeal  from  AppeUate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;   Julian  W.  Mack,  Judge. 

Report  of  Clark  P.  Wilder,  as  receiver  of 
the  Co-operative  Distilling  &  Rectifying  Com- 
pany, to  whicb  A.  Goodman  and  others  filed 
objections.  From  a  Judgment  of  tbe  Appel- 
late Court  for  tbe  First  District  affirming  an 
order  and  decree  fixing  the  receiver's  com- 
pensation, he  appeals.    Affirmed. 

William  T.  Fisher  and  H.  Clay  Calhoun, 
for  appellant.  Leon  S.  Alschuler  (John  P. 
Ahrens,  of  counsel),  for  appellees. 


FARMER,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Appellate  Court  for  the 
First  District  affirming  tbe  order  and  decree 
of  the  circuit  court  fixing  the  compensation 
of  tbe  appellant  for  services  as  receiver  of 
the  Co-operative  DisUlUng  &  Rectifying  Com- 
pany. Appellant  was  appointed  receiver  of 
the  corporation  September  30,  1003,  and  from 
time  to  time  made  reports  of  his  acts  and  do- 
ings in  relation  to  said  receivership.  On  the 
16th  day  of  August,  1004,  he  filed  a  report  of 
all  his  actions  in  said  receivership  from  the 
time  of  his  appointment  up  to  the  time  of 
filing  his  report  In  addition  to  reporting 
the  condition  of  the  estate  and  property,  r&- 
ceipts,  and  disbursements,  he  set  out  In  de- 
tail the  amount  of  time  he  claimed  to  have 
given  to  the  care  of  the  property  and  estate 
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in  his  charge  as  receiver,  and  what  he  con- 
sidered his  services  as  such  receiver  worth, 
This  report  showed  receipts  by  the  receiver 
of  $5,330.00,  and  disbursements  on  account  of 
preferred  claims  and  expenses  of  the  receiv- 
ership ot  $2,958.24,  leaving  a  balance  In  his 
hands  of  $2381.75  cash.  The  receipts  men- 
tioned In  this  report  represented  the  entire 
property  and  assets  of  the  corporation  con- 
verted into  cash,  except  $1,695.83  of  open 
and  uncollected  accounts  and  a  possible  stock 
liability  of  some  subscribers  for  stock  of  the 
coi-poration,  but  no  steps  have  been  taken  to 
enforce  this  possible  liability.  In  this  re- 
port appellant  stated  he  had  never  received 
any  compensation  as  receiver,  and  that  his 
services  were  reasonably  worth  $2,275,  and 
asked  an  order  of  court  allowing  him  to  re- 
tain said  sum  of  money  as  btia  compensation. 
Objections  were  filed  to  tbe  report,  and  on 
Febrnary  6,  1906,  appellant  filed  a  supple- 
mental report,  in  which,  among  other  things, 
he  stated  he  had  been  compelled  to  give  the 
receivership  considerable  time  since  the  filing 
of  his  report  In  August,  1004,  and  asked  for 
a  reasonable  compensation  for  those  services 
in  addition  to  the  claim  set  forth  in  his  re- 
port of  August,  1904.  Objections  were  filed 
to  this  report  also.  The  certificate  of  evi- 
dence recites  that  the  cause  came  on  to  be 
heard  upon  the  receiver's  report,  accounts, 
and  petition  for  compensation  and  the  objec- 
tions filed  thereto  on  the  26th  day  of  Febru- 
ary, 1906,  at  which  time  appellant,  "to  sus- 
tain the  issues  on  his  part,  offered  In  evi- 
dence his  several  petitions,  reports,  and  a<N 
counts  theretofore  filed  in  said  cause  by  said 
receiver."  Then  follow  copies  at  petitions, 
reports,  and  accounts  filed  by  appellant  as 
receiver,  covering  nearly  100  pages  of  the  cer- 
tificate of  evidence,  which  the  certificate  re- 
cites "was  all  the  evidence  offered  or  receiv- 
ed upon  the  hearing  of  the  application  of  the 
receiver  to  have  the  amount  of  his  compensa- 
tion for  services  In  this  cause  fixed  by  the 
court"  The  court  thereupon  announced  that 
the  receiver's  compensation  would  be  fixed 
at  $750.  Counsel  for  the  objectors  stated 
they  were  satisfied  with  the  amount  allowed 
and  did  not  desire  to  offer  any  evidence. 
The  court  directed  an  order  to  be  prepared 
fixing  the  compensation  of  the  receiver  at 
$750.  On  the  5th  day  of  March,  1906,  and 
before  the  order  had  been  prepared  and  filed, 
counsel  for  appellant  asked  the  court  to  re- 
consider his  decision,  and  also  asked  leave 
to  file  a  supplemental  report  and  petition  of 
said  receiver.  No  order  appears  to  have 
been  made  by  the  court  at  that  time  on  said 
motion ;  but  on  June  22,  1906,  all  tbe  parties 
being  present,  the  court  announced  he  would 
not  change  the  allowance  of  $750  made  by 
him,  and  thereupon,  and  before-  the  order 
was  filed,  appellant  asked  leave  to  Introduce 
oral  evidence  as  to  the  value  of  bis  services. 
This  was  denied,  and  thereupon  appellant 
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moved  the  court  to  refer  the  question  of  his 
compenBatlon  to  a  master  in  chancery  to  take 
proofs  and  report  his  findings.  This  motion 
was  denied,  and  the  order  entered  by  the 
court  fixing  his  compensation  at  $750.  This 
order  has  been  affirmed  by  the  Appellate 
Court,  and  the  case  Is  brought  here  by  ap- 
pellant from  that  court 

It  is  insisted  that  the  amount  allowed  ap- 
pellant is  grossly  inadequate  compensation 
for  the  services  rendered  by  him,  and  that, 
as  the  receivership  had  only  been  before  the 
chancellor,  who  fixed  his  compensation  a 
part  of  the  time  during  which  the  services 
were  rendered,  it  was  error  to  refuse  to  hear 
oral  evidence  as  to  the  value  of  the  services 
performed^  and  that  it  was  an  abuse  of  dis- 
cretion to  fix  the  compensation  at  so  small  a 
sum  without  hearing  oral  testimony.  There 
was  no  contest  over  the  appointment  of  a  re- 
ceiver for  the  corporation.  It  was  insolvent, 
and  had  ceased  doing  business.  Appellant 
was  a  stockholder  in  and  the  manager  of  the 
corporation  at  the  time  of  bis  appointment  as 
receiver.  Its  assets  and  property  were  com- 
paratively of  small  value,  and  no  especial 
skill  or  great  labor  was  required  to  settle 
and  close  up  Its  afTairs  and  business.  These 
facts  fully  appear  from  the  reports,  petitions, 
and  accounts  filed  from  time  to  time  by  the 
teceiver,  and  which  alone  be  offered  in  evi- 
dence and  relied  upon  when  he  asked  the 
court  to  fix  his  compensation.  It  must  liave 
been  bis  opinion  that  these  documents  gave 
the  court  sufficient  informatimi  to  enable 
him  to  determine  and  fix  the  value  of  the 
receiver's  services,  for  he  offered  no  other 
evidence.  After  the  court  had  announced  its 
decision  as  to  the  amount  that  would  be  al- 
lowed, and  after  the  objectors  had  expressed 
themselves  as  satisfied,  and  stated  that  they 
did  not  desire  to  offer  any  evidence.  It  was 
not  erroneous,  neither  was  it  an  abuse  of 
discretion,  for  the  court  to  refuse  to  reopen 
the  case  and  allow  oral  testimony  to  be 
heard,  or  to  refer  the  question  to  a  master 
in  chancery.  This  is  especially  true  in  view 
of  the  fact  that  no  amount  of  oral  testimony 
would  have  justified  any  material  increase 
allowed  by  the  court  Practically  all  the 
expenditures  shown  to  have  been  made  by 
appellant's  reports  were  on  account  of  the 
administration  of  the  receivership,  $750  of 
which  was  attorney's  fees.  Nothing  was 
paid  by  him  to  the  general  creditors  of  the 
corporation,  and  to  have  allowed  him  the 
compensation  claimed  would  have  absorbed 
'  the  entire  assets  of  the  corporation.  The 
object  and  purpose  of  a  receivership  is  to 
conserve  the  property  for  the  benefit  of  cred- 
itors and  owners,  and  not  to  eat  it  up  in 
fees,  costs,  and  expenses. 

In  our  opinion  the  Appellate  Court  did 
not  err  in  affirming  the  order  and  decree  of 
the  circuit  court,  and  Its  Judgment  is  af- 
firmed. 

Judgment  affirmed. 


(234  ni.  360 
In  re  BENTON'S  ESTATE. 
(Supreme  Court   of  Illinois.     April  23,   11X16. 
Rehearing  Denied  June  9,  1908.) 

1,  Taxation— Inhebitance  Taxes— Gifts. 

A  gift  made  in  contemplation  of  death 
within  inheritance  tax  law,  imposing  a  tax  on 
Iiroperty  transferred  by  gift  made  in  contempla- 
tion of  the  death  of  the  donor,  is  not  equivalent 
to  a  gift  causa  mortis,  and  a  gift  made  when 
the  donor  is  looking  forward  to  his  death  as  im- 
pending, and  in  view  of  that  event,  is  witliin  tile 
statute. 

lEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  i  1702.] 

2.  Same. 

Inheritance  tax  law  imposes  a  tax  on  prop- 
erty transferred  by  gift  made  in  contemplation 
of  the  death  of  the  donor.  A  donor  made  a  gift 
of  ctH-porate  stock  to  a  trustee  for  a  grand- 
daughter. The  stock  was  transferred  in  June, 
1002.  In  April  preceding  he  disclosed  a  purpose 
to  rednce  bis  estate  by  voluntary  gifts,  and 
thereby  defeat  the  i>o88ibility  of  a  stepson  ol>- 
taining  any  portion  of  his  estate  by  so  redu- 
cing bis  estate  that  his  wife  would  accept  the  pro- 
visions made  for  her  for  life  under  his  will 
About  the  same  time  he  made  other  gifts  to  oth- 
er relatives.  He  died  in  July.  His  health  bad 
been  failing  for  several  months.  Held,  that  the 
gift  of  the  corporate  stock  was  made  in  con- 
templation of  death,  and  was  liable  to  the  in- 
heritance tax. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45.  Taxation,  {  1702.] 

Appeal  fix)m  Cook  County  Court;  Lewis 
Rlnaker,  Judge. 

In  the  matter  of  the  estate  of  George  C. 
Benton,  deceased.  From  a  Judgment  of  the 
county  court  Imposing  a  tax  under  the  in- 
heritance tax  law  on  a  gift  of  shares  of  cor- 
porate stock,  Charles  W.  Ward,  tmstee  of 
the  donee,  appeals.     Affirmed. 

John  F.  Holland  and  William  Sanders 
Elliott,  for  appellant  W.  H.  Stead,  Atty. 
Gen.,  and  Percy  V.  Castle  (Walter  K.  Lincoln, 
of  counsel),  for  appellee. 

TICKERS,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  county  court  of  Cook  county 
imposing  a  tax  of  $800,  under  the  inherit- 
ance tax  law,  upon  a  gift  of  1,000  shares  of 
stock,  of  the  par  value  of  $100  each,  of  the 
Delta  &  Pine  Land  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Mis- 
sissippi. The  gift  was  made  by  ueorge  C. 
Benton  to  Charles  W.  Ward,  as  trustee,  for 
the  use  and  benefit  of  Harriot  Stevens  Ward, 
a  daughter  of  Charles  W.  Ward,  and  a 
granddaughter  of  the  donor.  The  stock  was 
transferred  on  the  books  of  the  corporation 
at  Jackson,  Miss.,  on  the  20th  day  of  June, 
1902,  and  the  certificates  of  stock  were  re- 
ceived by  the  trustee  in  Chicago  on  or  about 
the  22d  day  of  June. 

George  C.  Benton  died  testate  at  his  home 
in  the  city  of  Chicago  on  July  26,  1902,  at 
the  age  of  75  years.  He  left  surviving  him 
Susan  D.  Benton,  his  widow,  and  bis  grand- 
daughter, Harriot  Stevens  Ward,  as  his  on- 
ly heirs.  The  evidence  shows  that  George 
C.  Benton  was  the  owner  of  a  large  estate. 
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In  February,  1902,  he  conTeyed  a  flat  bnlld- 
ing  on  Fifty-Fifth  street.  In  Chicago,  to 
George  P.  Benton,  his  nephew.  This  con- 
veyance seems  to  have  been  a  gift.  In 
Marcli,  1902,  the  decedent  gave  bis  brother 
Henry  Benton,  of  New  York,  950  shares  of 
stock  In  the  Delta  &  Pine  Land  Company. 
George  C.  Benton's  health  had  been  declin- 
ing for  some  months  before  his  death.  He 
was  suffering  from  Bright's  disease  of  the 
kidneys  and  hardening  of  the  arteries.  Dr. 
Charles  Ward,  a  son-in-law  of  decedent,  and 
appellant  In  this  case,  was  the  physician  in 
charge  of  George  C.  Benton's  case.  The 
evidence  shows  that  the  decedent  was  able 
to  be  out  of  the  house  and  to  attend  to  a 
portion  of  his  business  during  the  spring 
and  early  summer  before  his  death.  On  June 
14th  Dr.  Frank  S.  Johnson  was  called  in 
consultation  with  Dr.  Ward  and  made  an 
examination  of  the  decedent.  He  testifies 
that  Benton  liad  Bright's  disease  and  hard- 
ening of  the  arteries,  and  that  the  patient 
was  very  much  enfeebled,  and  was  having 
some  bladder  trouble  and  dropsy  of  the  foot 
Dr.  Johnson  next  saw  the  decedent  on  June 
23d.  At  this  visit  he  discovered,  in  addition 
to  the  ailments  above  mentionedi  that  the 
patient  had  an  enlarged  heart.  An  examina- 
tion of  the  urine  disclosed  degeneration  of 
the  kidneys.  The  physician  testihes  that  he 
saw  the  patient  again  on  the  25th  of  June, 
and  again  on  July  3d,  8th,  15tb,  and  2lBt. 
The  condition  of  the  decedent  grew  rapidly 
worse.  On  July  14th  it  was  discovered  that 
the  deceased  was  sulferlng  from  a  deteriora- 
tion of  the  blood  vessels;  that  there  was 
an  enlargement  of  the  aorta,  which  Is  called 
"aneurism."  On  the  26th  day  of  July  the 
deceased  died  from  a  rupture  of  the  en- 
larged aorta,  produced  by  vomiting.  On 
July  25tb  the  decedent  made  a  will.  In  which 
he  disposed  of  the  remainder  of  his  estate. 
The  evidence  does  not  affirmatively,  show 
that  the  physicians  informed  the  decedent 
of  tbe  seriousness  of  his  condition. 

The  evidence  shows  that  George  C.  Ben- 
ton for  some  reason  was  unwilling  that  any 
part  of  bis  estate  should  fall  Into  the  hands 
of  a  stepson.  As  early  as  April  19,  1902,  be 
wrote  his  brother  In  New  York,  asking  him 
it  he  would  accept  1,000  shares  of  stock, 
worth  $100,000.  In  this  letter  he  says:  "The 
laws  of  Illinois  give  to  the  wife  who  out- 
lives her  husband  one-third  of  the  personal 
property.  This  she  may  elect  to  take  in- 
stead of  taking  what  the  will  provides.  I 
have  made  aoundant  provision  for  her  so 
long  as  she  lives,  but  she  might  be  Influenc- 
ed to  reject  that  and  take  her  one-third  of 
all  personal  property,  and  thus  it  would 
fall  into  Clarence's  hands.  This  I  do  not 
want  done,  but  rather  go  some  other  way. 
I  have  no  heirs  but  Harriot  and  my  nephews 
and  nieces.  If  I  thought  my  wife  may  out- 
live me,  and  to  guard  against  any  emergency, 
I  have  thought  to  make  a  distribution  now, 
or  to  put  into  your  hands  for  distribution 


In  case  of  my  death  before  my  wife  1,000 
shares  of  my  Delta  &  Pine  Land  sto<^."  He 
request;  his  brother  in  this  letter  to  give 
him  a  power  of  attorney  to  enable  him  to  col- 
lect the  dividends  as  long  as  be  lives.  The 
letter  also  contains  this  statem^it:  "If  I 
outlive  her  it  may  be  returned  to  me,  or  not, 
as  yon  think  best."  The  letter  concludes  as 
follows:  "This  is  done  aa  a  precautionary 
measure.  Will  you  accept  the  8to<^  and 
trust?  I  feel  it  dangerous  to  remain  as  It 
Is.  Not  a  soul  but  yourself  to  know  of  the 
contents  of  this  letter."  On  June  19th  the 
deceased  wrote  his  brother,  inclosing  950 
shares  of  stock  In  the  Delta  &  Pine  Land 
Company,  informing  blm  that  he  only  desired 
to  have  the  dividends  as  long  as  he  lived, 
in  case  he  required  them,  and  suggesting 
that  he  would  like  to  have  his  brother  dis- 
tribute 200  shares  of  the  stock  to  each  of 
his  (the  brother's)  children,  and  150  shares 
each  to  George  P.  Benton  and  Harriot 
Stevens  Ward,  the  other  50  to  be  retained 
by  H.  F.  Benton.  The  latter  received  this 
stock,  and  executed  an  order  authorizing  the 
payment  of  all  dividends  thereon  to  the  do- 
nor, George  C.  Benton. 

Appellant  contends  that  the  evidence  shows 
that  the  gift  of  $100,000  in  stock  to  Harriot 
Stevens  Ward  was  an  absolute  gift  inter 
vivos,  and  that  the  statute  relating  to  a  tax 
on  gifts,  legacies,  and  inheritances  cannot 
be  construed  to  apply  to  such  a  gift,  and  that 
to  do  so  would  render  the  statute  unconsti- 
tutional. The  statute  Imposes  a  tax  upon 
property  which  shall  pass  by  will  i>r  by  the 
Intestate  laws  of  this  state,  or  "which  shall 
be  transferred  by  deed,  grant,  sale  or  gift 
made  In  contemplation  of  the  death  of  gran- 
tor or  bargainor  or  Intended  to  take  effect 
In  possession  of  or  enjoyment  after  such 
death." 

The  first  case  to  come  before  this  court 
under  the  inheritance  tax  law  of  1895  is 
Kochersperger  v.  Drake,  167  III.  122,  47  N. 
E.  321,  41  L.  R.  A.  446,  and  the  constitution- 
ality of  the  law  was  sustained  upon  the 
ground  that,  the  right  to  take  property  by 
descent  and  devise  being  purely  statutory, 
the  Legislature  may  impose  such  conditions 
as  It  sees  fit  in  the  granting  of  such  rights; 
that  inheritance  taxes  being  conditions  or 
burdens  imposed  by  the  Legislature  upon  the 
right  of  succession  to  the  ownership  of  prop- 
erty through  the  operation  of  such  laws  re- 
lating to  descent  and  devise  as  the  Legisla- 
ture bad  seen  proper,  in  its  discretion,  to 
pass,  were  not  taxes  upon  property  within 
the  meaning  of  the  Constitution;  that  the 
law  did  not  therefore  violate  the  con8tltutt<»i- 
al  provision  requiring  every  person  to  pay 
a  tax  in  proportion  to  the  value  of  his  prop- 
erty, and  was  not  Inconsistent  with  the  rule 
that  taxation  laws  must  be  uniform  as  to 
the  class  upon  which  they  operate.  This 
decision  has  been  reaffirmed  by  this  court  in 
Merrlfleld  v.  People,  212  III.  400,  72  N.  B. 
446,  and  the  statute  has  been  sustained  by 
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the  Supreme  Court  of  the  United  States. 
Magoun  ▼.  Illinois  Trust  &  Sarings  Bank, 
170  U.  S.  283,  18  Sup.  Ct  694.  42, L.  Ed. 
1037. 

Appellant's  argument  Is  mainly  devoted 
to  the  question  of  the  constitutionality  of 
the  statute  as  applied  to  gifts  inter  vItob. 
His  contention  Is  that  the  reasonlng-by  which 
the  conclusion  that  the  law  is  constitutional 
Is  reached  cannot  be  applied  to  gifts  inter 
tItob.  Conceding  the  plausibility  and  force 
of  appellant's  argument,  we  cannot  assent  to 
his  conclusion.  The  contention  that  a  gift 
made  "In  contemplation  of  death"  should  be 
construed  as. equivalent  to  a  gift  causa  mor- 
tis is,  we  think,  more  plausible  than  sound. 
This  court  gave  a  construction  to  this  clause 
in  the  statute  in  Rosenthal  v.  People,  211 
111.  306,  71  N.  E.  1121,  as  follows:  "A  gift 
is  made  in  contemplation  of  an  event  when 
it  is  made  is  expectation  of  that  event,  and 
having  it  in  view,  and  a  gift  made  when  the 
donor  is  loolting  forward  to  his  death  as 
lnH>endIng,  and  In  view  of  that  event,  is  with- 
in the  language  of  the  statutCi"  In  People 
T.  Kelley,  218  III.  609,  75  N.  E.  1038,  this 
court  held  that  the  question  whether  a  gift 
was  made  In  contemplatlcm  of  death  was  one 
of  fact 

Under  the  law  as  established  by  the  fore- 
going (decisions  ithe  question  at  issue  Is 
whether  the  gift  was  made  in  expectation  of 
death,  and  a  purpose  on  the  part  of  the  do- 
nor to  place  his  estate,  or  some  part  there- 
of, in  the  bands  of  those  whom  be  desired 
to  enjoy  it  after  his  death.  By  reference 
to  the  letter  of  George  G.  Benton  written  to 
his  brother  on  April  19th,  it  will  be  seen  the 
riiasous  actuating  the  donor  in  placing  9S0 
shares  of  this  stock  in  the  liands  of  bis 
brother  are  clearly  set  forth.  In  this  letter 
the  decedent  takes  bis  brother  into  bis  close 
confidence  and  tells  him  his  secret  thoughts 
and  wishes.  From  this  letter  we  get  the  fact 
that  In  no  event  was  it  the  wish  or  desire 
of  the  decedent  that  the  stepson  should  have 
any  part  of  his  estate.  He  knew  whet  the 
law  is  In  respect  to  the  right  of  a  surviv- 
ing wife  to  renounce-  the  provisions  made 
for  her  in  the  will  and  take  one-third  of  the 
personal  property  under  the  statute.  One- 
third  of  this  estate  would  be  a  large  sum 
of  money,  which  the  widow  might  take.  This 
property  would  become  hers  absolutely.  Up- 
on her  death  It  would  then  pass  to  her  son 
Clarence.  This  coarse  Greorge  G.  Benton  de- 
sired to  avoid.  The  method  adopted  by  blm 
to  defeat  the  possibility  of  the  stepson's  ob- 
taining any  portion  of  bis  estate  was  to  so  re- 
duce the  estate  by  voluntary  gifts  to  such  of 
his  relatives  as  he  desired  to  have  his  prop- 
erty as  that  the  provision  made  for  the 
widow  would  largely  exceed  one-third  of  the 
estate  of  which  he  died  seised,  thereby  com- 
pelling the  widow,  from  consideraticms  of 
self-interest,  to  accept  the  provisions  made 
for  her  during  her  life  under  the  will.  If  this 
was  the  purpose  of  the  donor  when  he  wrote 


the  letter  of  April  19th,  we  may  well  believe 
that  the  same  purpose  continued  and  control- 
led his  action  in  making  the  gift  in  question. 
In  fact,  the  evidence  shows  that  tbe  gift  to 
his  brother  was  not  finally  consummated  un- 
til June  19th,  only  one  day  before  the  gift 
of  the  1,000  shares  of  stock  to  Harriot  Stev- 
ens Ward. 

It  thus  appears  from  the  evidence  that  the 
donor  disposed  of  a  flat  building  on  Flft.v- 
Flfth  street,  in  the  city  of  Chicago,  the  value 
of  which  is  not  disclosed,  by  gift.  It  also 
appears  that  he  disposed  of  substantially 
$200,000  of  valuable  stock  In  the  same  way 
soon  afterwards,  and  that  at  the  time  at 
which  these  gifts  were  being  made  the  donor 
was  an  old  man,  sufTerlng  from  an  incurable 
disease.  After  having  given  his  property  to 
his  relatives,  as  above  stated,  lie  then  made 
a  will  making  suitable  provisions  for  his 
wife  during  her  lifetime.  By  means  of  these 
several  transactions  the  owner  of  this  es- 
tate made  a  final  distribution  thereof  in  con- 
templation of  death. 

In  our  opinion,  the  gift  to  Harriot  Stevens 
Ward  is  within  the  statute  providing  for  a 
tax  upon  gifts  made  in  contemplation  of 
death.  Tliere  was,  therefore,  no  error  in  the 
Judgment  of  the  county  court  holding  this 
estate  liable  for  the  tax. 

The  Judgment  of  the  county  court  of  Cook 
county  Is  affirmed. 

Judgment  affirmed. 


(234  III.  372) 

BROOKS  V.  CHICAGO,  W  *  V.  COAL  CO. 

(Supreme  Court  of  Illinois.     April  23,  1906. 

Rehearing  Denied  June  o,  1908.) 

1.  Masteb  and  Servant— Places  fob  Work 
—Duty  of  Masteb. 

A  maater  must  use  reasonable  care  to  pro- 
vide its  servanta  with  reasonably  safe  place.1 
and  appliances  for  the  performance  of  their 
duties. ' 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Die. 
vol.  34,  Master  and  Servant,  §§  171-173.] 

2.  Same— INJUBY  to   Sebvant— Evidence. 

An  employ^  in  a  coal  nine  was  injured 
while  placing  a  car  loaded  with  coal  on  a  load 
track.  The  car  could  have  been  placed  on  an- 
other track  from  a  fourth  to  half  a  mile  away. 
He  and  co-employfs  testified  that  they  took  the 
loaded  car  with  a  view  of  placing  it  on  tlie  track 
BO  as  to  get  another  empty  car ;  that  the  track 
was  about  200  feet  from  where  they  worked : 
that  they  received  no  directions.  "There  was  no 
evidence  of  custom.  Held,  that  the  employ^ 
was  not  as  a  matter  of  law  wrongfully  at  the 
place  where  he  was  injured,  and  was  not  guilty 
of  contributory  negligence. 

3.  Same  —  Pleading  —  Issues— Variarck  — 
"Necessary." 

The  declaration  in  an  action  for  injuries  to 
an  employ^  in  a  coal  mine  wiiile  placing  a  load- 
ed car  on  a  side  track  alleged  Qiat  it  became 
"necessary"  for  the  employg  in  the  perform- 
ance of  his  duty  to  place  the  car  on  the  side 
track.  The  evidence  showed  that  it  was  con- 
venient, and  tended  to  greatly  facilitate  tlie 
performance  of  the  work  to  place  the  car  on  the 
side  track,  which  was  not  more  than  200  feet 
from  where  it  was  loaded,  instead  of  taking  it 
from   one-fourth    to   one-balf   a   mile    ^stant. 


Digitized  by 


Google 


IIL) 


BROOKS  V.  CHICAGO,  W.  &  V.  COAL  CO. 


1029 


Eeld,  that  the  proof  sustained  the  allegation; 
the  word  "necessary"  not  meaning  indispensa- 
ble, unavoidable,  or  that  which  must  be,  but 
meaning  reasonably  convenient. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  4703,  4710;  toI.  8, 
p.  7729.] 

4.  Evidence— Statement  of  Fact— Conclu- 
sion OF  Witness. 

A  statement  of  a  witness  that  it  was  not 
the  duty  of  an  employ^  in  a  coal  mine  to  place 
a  loaded  car  on  a  particular  track,  but,  on  the 
contrary,  his  duty  was  not  to  place  the  car 
there,  is  not  a  statement  of  a  fact,  bnt  is  a 
conclusion  of  the  witness  from  the  facts,  and 
is  properly  excluded. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Sanga- 
mon Coiinty;   James  A.  Crelghton,  Jndge. 

Action  by  Eli  Brooks  against  the  Chicago, 
Wilmington  &  Vermilion  Coal  Company. 
From  a  Judgment  of  the  Appellate  Court  af- 
firming a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Patton  &  Patton  (George  0.  Masten,  of 
coonsel),  for  appellant.  Shott,  Graham  & 
Graham  and  James  H.  Mnrpby,  for  appellee. 


FARMER,  J.  The  appellee  was  so  serious- 
ly injured  in  appellant's  coal  mine  April  8, 
1905,  that  his  right  leg  was  required  to  be 
amputated  above  the  knee.  He  also  claims  to 
have  sustained  other  Injuries.  He  brought 
a  suit  against  appellant  for  damages  on  ac- 
count of  said  injuries,  and  secured  a  yerdlct 
and  judgment  In  the  circuit  court  for  $5,000, 
whioh  have  been  affirmed  by  the  Appellate 
Court,  and  appellant  prosecutes  a  ftu-ther 
appeal  to  this  court 

At  the  time  of  his  Injury  appellee  was  en- 
gaged, and  had  been  for  three  months  pre- 
vious. In  driving  a  mule  at  night  In  moving 
machinery,  cleaning  up  entries,  hauling  tim- 
bers, and  generally  doing  anything  he  was  di- 
rected to  do  by  the  use  of  a  mule  and  car. 
The  declaration  consists  of  two  counts.  As 
originally  drawn,  the  first  count  charged  that 
there  was  in  use  by  appellant  in  its  mine  a 
certain  switch  track  controlled  by  a  switch 
lever;  that  said  switch  lever  and  apparatus 
connected  with  it  were  dangerous  and"  un- 
fit for  use  (particularly  describing  Its  opera- 
tion and  wherein  It  was  alleged  to  be  danger- 
ous). The  declaration  avers  that  while  in  the 
performance  of  his  duty  it  became  necessary 
for  appellee,  and  he  was  directed  by  appel- 
lant, to  place  a  car  loaded  with  coal  upon 
a  track  connected  with  said  dangerous  switch; 
that  there  were  cars  loaded  with  coal  stand- 
ing upon  said  track,  and  tliat  to  place  the  car 
he  vras  hauling  on  the  track  with  the  loaded 
cars  he  was  required  to  pass  over  said  dan- 
gerous switch,  to  do  which  he  was  required  to 
adjust  the  switch  track  so  as  to  throw  the 
car  he  was  hauling  upon  the  track  where 
loaded  cars  were  placed;  that  the  appellee 
properly  adjusted  the  switch  track  lever,  and 
apparatus  connected  therewith,  (o  enable  him 
to  do  this ;  that  his  duty  had  not  theretofore 


brought  him  to  that  part  of  the  mine,  and  he 
had  never  had  occasion  to  use  or  manipulate 
the  switch  track  lever  and  appliances,  and 
did  not  know  and  had  not  been  informed  of 
their  dangerous  condition.  The  declaration 
further  avers  that  after  adjusting  the  switch 
track  lever  and  apparatus,  and  while  appel- 
lee was  driving  forward  the  mule  hauling  the 
loaded  car  to  place  the  car  upon  the  load 
track,  by  reason  of  Its  dangerous  and  Im- 
proper construction  and  condition,  the  switch 
lever  fell  in  such  manner  as  to  cause  the  car 
appellee  was  hauling  to  be  thrown  upon  the 
track  used  for  placing  empty  cars  instead  of 
the  track  for  loaded  cars,  thereby  causing  the 
car  to  run  upon  and  against  appellee,  and 
crush  him  between  said  car  and  other  cars 
standing  on  the  switch  track.  The  addition- 
al count  Is  substantially  the  same  as  the  orig- 
inal, except  that  it  charges  the  switch  was 
broken  and  out  of  repair.  At  the  conclusion 
of  all  the  evidence  appellant  moved  the  court 
to  direct  a  verdict  in  its  favor,  on  the  ground 
there  was  no  proof  tending  to  show  appellee 
was  ordered  or  directed  to  take  the  car  to  the 
place  where  he  was  Injured.  Thereupon  ap- 
pellee asked  and  obtained  leave  to  amend  the 
declaration,  and  amended  it  by  striking  out 
of  each  count  the  allegation  that  he  was  di- 
rected to  take  the  car  to  said  place  where 
he  was  Injured.  Appellant  then  entered  a 
Tuotion  for  a  continuance  and  presented  an 
affidavit  in  support  of  its  motion ;  but,  upon 
appellee  agreeing  to  admit  as  evidence  the 
parts  of  the  matter  set  up  In  said  affidavit 
held  by  the  court  to  be  competent,  the  motion 
for  a  continuance  was  overruled.  Appellant 
again  presented  Its  motion  for  a  peremptory 
instruction,  which  was  denied  and  the  cause 
submitted  to  the  Jury. 

The  evidence  shows  that  from  the  bottom 
of  the  shaft  of  appellant's  mine  the  main  en- 
try, known  as  "main"  or  "straight  south," 
led  south  a  considerable  dLstance.  At  a 
point  variously  estimated  at  from  1,400  to 
2,000  feet  from  the  bottom  of  the  shaft  an 
entry  led  to  the  west  from  this  main  enfry, 
called  "third  west"  or  "third  right."  In  the 
third  west  was  a  track  leading  to  the  straight 
south  entry,  and  there  connecting  with  a 
track  which  ran  to  the  bottom  of  the  shaft, 
upon  which  cars  were  hauled  to  and  from 
said  shaft.  In  the  third  west  entry,  and 
about  150  feet  from  the  straight  south,  an- 
other track  branched  off  the  main  track  and 
ran  alongside  of  it  back  toward  the  face  of 
the  coal.  The  main  or  south  track  Was  used 
for  storing  loaded  cars  until  they  were  ready 
to  be  hauled  to  the  shaft,  and  the  switch  or 
north  track  was  used  for  storing  empty  ears 
until  they  were  ready  to  be  used  by  the  min- 
ers. The  hauling  was  done,  both  of  empty 
and  loaded  cars  to  and  from  the  shaft,  by  an 
electric  motor.  When  a  load  of  empty  cars 
was  hauled  bade  Into  the  third  west  entry, 
the  practice  was  to  throw  them  In  on  the 
north  or  switch  track  by  a  flying  switch.  To 
do  this  required  that  the  switch  lever  be 
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oi>erated  very  quickly,  and  a  boy  was  kept  at 
the  switch  for  that  purpose.  The  switch, 
with  the  apparatus  to  operate  It,  was  so  de- 
signed as  to  facilitate  Its  being  quickly  shift- 
ed whea  these  flying  switches  were  made. 
When  the  lever  that  operated  the  switch  lay 
fiat  on  the  ground,  the  switch  points  were  set 
for  running  cars  in  on  the  empty  track.  To 
run  cars  In  on  the  load  track,  this  lever  had 
to  be  lifted  to  a  vertical  or  perpendicular  po- 
sition. About  2  o'clock  In  the  morning  Mr. 
Rogers,  the  night  boss,  directed  appellee  and 
two  other  men  working  In  the  mine  to  clean 
up  some  coal  at  a  point  In  the  main  south 
entry  a  short  distance  south  of  the  third 
west.  Appellee  drove  his  mule  hitched  to  an 
empty  car,  and,  accompanied  by  his  fellow 
workmen,  Downs  and  Younger,  went  to  the 
place  directed  by  the  night  boss.  When  they 
had  loaded  this  car  with  coal,  they  took  It  In 
the  third  west  entry  for  the  purpose  of  pla- 
cing It  on  the  track  for  loaded  cars.  Appel- 
lee was  driving  the  mule,  with  Downs  and 
Tounger  following.  When  they  arrived  at 
the  switch,  the  lever  was  down,  and  the 
switch  set  for  the  empty  track.  Appellee 
stopped  bis  mule,  raised  the  lever,  and  shift* 
ed  the  points  of  the  switch  so  that  his  car 
would  go  In  on  the  load  track.  He  then 
started  his  mule  up,  but  before  the  car  had 
passed  over  the  switch  the  lever  fell,  and 
threw  the  car  In  on  the  empty  track.  His 
position  was  such  that  he  did  not  see  this, 
and  did  not  know  the  car  was  taking  the 
empty  trade  until  about  the  time  bis  fellow 
workmen  hallooed,  "Look  out!"  and  before 
he  could  escape  he  was  caught  between  the 
cars  and  bis  leg  crushed.  To  keep  the  switch 
points  in  position  for  running  cars  in  on  the 
load  track,  the  boy  who  operated  the  lever 
was  provided  with  a  board  having  a  notch 
cut  in  one  end.  This  end  of  the  board  was 
placed  against  the  lever  when  it  was  raised, 
with  the  lever  In  the  notch  and  the  other  end 
of  the  board  wedged  against  the  rail.  When 
thus  secured,  the  lever  would  remain  In  Its 
vertical  position.  Unless  so  supported.  It  was 
liable  to  fall  from  the  Jar  in  passing  over  the 
■witch.  Appellee  had  not  worked  in  the  third 
west  entry,  and  was  not  {amillar  with  the 
switch.  If  the  lever  had  been  so  constructed 
that,  when  the  switch  points  were  set  for 
one  track,  the  lever  lay  flat  on  the  ground, 
and,  to  change  the  points  to  the  other  track, 
it  would  have  to  be  thrown  over  in  a  semi- 
circle and  dropped  on  the  ground  on  the  oth- 
er side,  which  is  the  ordinary  method  of  con- 
struction, no  means  would  have  been  requir- 
ed to  hold  the  lever  and  points  in  position 
after  they  bad  been  shifted,  so  that  cars 
could  safely  pass  over  the  switch.  The  rea- 
son for  the  adoption  of  the  method  used  by 
the  appellant  appears  to  have  been  to  facili- 
tate the  rapid  handling  and  shifting  of  the 
switch.  This  was  made  necessary  from  the 
fact  that,  in  making  the  flying  switch  with 
tba  motor,  the  testimony  shows  that  a  half 


second  or  less  time  was  allowed  for  shifting 
the  points  of  the  switch  after  the  motor  had 
passed  over  and  before  the  cars  behind  It  had 
reached  the  switch.  If  appellee  was  engaged 
in  the  line  of  his  duty  at  the  time  of  his  in- 
jury, It  cannot  be  said  that  there  was  no  evi- 
dence tending  to  prove  his  case. 

Appellant  Insists  that  it  was  not  appel- 
lee's duty,  and  that  it  was  not  intended  or 
required  in  the  performance  of  his  work, 
that  he  should  take  the  load  of  coal  in 
the  third  west  entry,  but  that  It  was  his  duty 
to  have  hauled  the  load  to  the  bottom  of 
the  shaft  Appellee,  Downs,  and  Young- 
er testified  that  the  night  boss  never  told 
them  where  to  take  the  coal  after  they 
had  loaded  it  In  the  straight  south  entry. 
Rogers,  the  night  boss,  testified  he  told 
appellee  to  haul  it  to  the  bottom  of  the 
shaft  They  testified  they  took  the  load  in 
to  place  it  on  the  load  track  and  get  another 
empty  car  to  load  In  cleaning  up  the  south 
entry.  In  the  exercise  of  their  Judgment 
and  to  facilitate  the  work  they  were  direct- 
ed to  do  they  took  the  load  to  the  nearest 
point  where  loaded  cars  were  stored  for 
hauling  to  the  bottom  of  the  shaft,  which 
was  not  over  200  feet  frwn  the  place  they 
loaded  the  car,  Instead  of  hauling  it  between 
one-fourth  and  one-half  mile  to  the  bottom 
of  the  shaft  ^  Under  these  circumstances,  if 
no  directions  to  the  contrary  were  given, 
it  cannot  be  said  that  appellee  had  no  right 
in  the  performance  of  his  duty,  to  be  in  the 
place  where  he  received  his  injury.  It  was 
the  duty  of  appellant  to  use  reasonable  care 
to  provide  Its  employ^  with  reasonably  safe 
places  and  appliances  for  the  performance 
of  their  duties.  The  mere  fact  that  this  ap- 
pears to  hare  been  the  first  time  that  appel- 
1^  had  hauled  a  load  In  the  third  west 
entry  cannot  be  said  to  show  that  he  had  no 
right  to  do  so,  or  that  he  was  not  acting  In 
the  line  of  bis  duty.  When  the  car  was  load- 
ed, it  was  necessary  that  It  be  moved  to  some 
place,  and  another  empty  car  procured.  If  no 
Instructions  were  given  and  no  known  custom 
prevailed,  the  appellee.  Downs,  and  Younger 
were  left  to  the  exercise  of  their  own  Judg- 
ment and  discretion  as  to  where  to  placQ 
the  loaded  car  and  procure  an  empty  one. 
There  is  no  evidence  of  any  custom  in  such 
matters,  and  if,  as  claimed  by  appellee,  no 
directions  were  given.  It  cannot  be  said  as  a 
matter  of  law,  that  he  was  wrongfully  at 
the  place  where  he  was  injured,  or  that  he 
was  guilty  of  contributory;  negligence  in  go- 
ing there. 

It  is  also  contended  by  am>ellant  that  the 
proof  does  not  sustain  the  allegation  of  the 
declaration  that  it  "became  necessary  for 
plaintiff,  in  the  performance  of  his  duty,  to 
place  a  certain  car  loaded  with  coal  upon 
the  side  track,"  etc.  It  is  argued  that  while 
it  may  not  have  been  essential  to  have  alleg- 
ed that  so  placing  the  car  by  appellee  was 
necessary,  yet,  being  so  alleged,  the  allega- 
tion must  be  provm,  and  the  poeitl<«  taken 
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by  counsel  is  that  "necessary"  means  "Indis- 
pensable," "unavoidable,"  or  "that  which 
must  be."  As  no  reason  Is  shown  by  the 
evidence  why  the  car  could  not  have  been 
hauled  to  the  bottom  of  the  shaft,  it  is  said 
that  it  appears  It  was  not  necessary  for  ap- 
pellee to  haul  it  In  the  third  west  entry ;  that 
it  could  only  be  necessary  to  haul  It  there 
If  there  was  no  other  place  it  could  be  taken 
to.  The  definition  of  the  word  "necessary" 
Is  as  claimed  by  counsel,  but  the  word  is  by 
no  means  always  used  In  that  sense.  In 
Ohalcraft  v.  Louisville,  Evansville  ft  St 
Louis  Railroad  Co.,  113  III.  86,  it  was  held 
that  in  the  statute  requiring  railroad  cor- 
imrations  to  construct  farm  crossings  "when 
and  where  the  same  may  become  necessary, 
for  the  use  of  the  proprietors  of  the  lands 
adjoining  such  railroad,"  the  word  "neces- 
sary" meant  "reasonably  convenient"  In 
Vannatta  v.  Brewer,  85  111.  114,  It  was  said: 
"The  word  "necessary'  is  not  infrequently 
used  in  the  law  in  a  less  restrictive  sense 
than  that  of  absolutely  necessary."  In  Au- 
rora ft  Geneva  Railway  Co.  v.  Harvey,  178 
111.  477,  63  N.  B.  331,  the  meaning  of  the 
word  "necessary,"  as  used  in  the  statute  in 
relation  to  horse  and  dummy  railroads,  was 
discnased,  and  it  was  held  to  mean  "expe- 
dient," "reasonably  convenient"  or  'Useful 
to  the  public."  In  St  Louis,  Jacksonville  ft 
Chicago  Railroad  Co.  ▼.  Trustees  of  Illinois 
Institution  for  the  Blind,  43  111.  303,  It  was 
said:  "The  word  'necessary'  has  great  flex- 
ibility of  meaning.  It'  is  used  to  express 
mere  convenience,  or  that  which  Is  lndl» 
pensable  to  the  accomplishment  of  a  pu^ 
poB&"  Under  statutes  exempting  "necessary 
wearing  apparel"  or  "necessary  household 
furniture"  of  a  debtor  from  an  execution. 
It  Is  held  the  word  "necessary"  means  what 
it  reasonably  required  for  the  convenience 
and  comfort  of  the  debtor  and  his  family, 
and  not  what  is  absolutely  indispensable. 
Chief  Justice  Marshall  said.  In  McCulloch  v. 
State  of  Maryland,  4  Wheat  (U.  S.)  415,  4 
L.  Ed.  579,  in  discussing  the  meaning  of  the 
word  "necessary" :  "It  has  not  a  fixed  char- 
acter peculiar  to  itself.  It  admits  of  all  de- 
grees of  comparison,  and  is  often  connected 
with  other  words  which  increase  or  diminish 
the  impression  the  mind  receives  of  the 
urgency  it  Imports.  A  thing  may  be  neces- 
sary, very  necessary,  absolutely  or  indis- 
pensably necessary.  To  no  mind  would  the 
same  idea  foe  conveyed  by  these  several 
phrases."  That  It  was  convenient  and  tend- 
ed to  greatly  facilitate  the  performance  of 
the  work  the  am>ellee  was  engaged  in  for 
him  to  place  the  loaded  car  on  the  track 
in  the  third  west  entry,  which  was  not  more 
than  two  hundred  feet  from  where  he  loaded 
It  instead  of  taking  it  from  fourteen  hun- 
dred to  two  thousand  feet  to  the  bottom  of 
the  shaft  is  apparent,  and  we  think  it  is  in 
this  sense  that  the  word  "necessary,"  as  used 
in  the  declaration,  must  be  construed. 

When,   at  the  close  of  all  the  evidence, 
appellee  amended  hla  declaration  by  strik- 


ing out  the  allegation  that  he  was  directed 
by  appellant  to  take  the  car  to  the  place 
where  he  was  Injured,  appellant  entered  a 
motion  for  a  continuance  and  supported  the 
motion  by  affidavit.  Among  other  things  the 
affidavit  contained  the  following:  "The  de- 
fendant expects  to  prove  and  to  be  able  to 
show  that  it  was  not  the  dvtv  of  plaintiff  to 
place  the  loaded  car  on  the  load  track 
in  the  third  right  entry  off  of  the  main 
south  entry,  tut,  on  Ute  contrary,  his  duty 
was  not  to  place  said  car  there;  that  ow- 
ing to  the  conditions  existing  on  said  track, 
it  was  Improper  to  place  said  car  on  said 
track  and  that  so  placing  said  car  on  said 
track  would  lAipede  and  Interfere  with  the 
proper  operation  of  said  mine  ;  that  there  wag 
no  duty,  general  or  special  custom,  or  course 
of  conduct  in  said  mine  which  would  make 
it  the  duty  of  plaintiff  to  place  said  car 
on  said  track."  Counsel  for  appellee  of- 
fered to  admit  that  if  the  witnesses  were 
present  they  would  testify  to  what  was 
stated  in  the  affidavit  except  the  portion 
italicized,  and  that  portion  of  the  affidavit 
was  objected  to  as  incompetent  The  court 
sustained  the  objection,  struck  out  that  part 
of  the  affidavit  and  the  remainder  of  it  was 
admitted  and  the  motion  for  continuance 
denied.  We  do  not  think  there  was  any  error 
in  the  court's  ruling  In  this  regard.  The  por- 
tion of  the  affidavit  stricken  out  was  not  a 
statement  of  a  fact  but  a  conclusion  to  be 
drawn  from  facts.  While  it  has  been  held 
proper  to  prove  what  the  duties  of  a  foreman 
are  (Western  Stone.  Co.  v.  Muscial,  196  111. 
382,  63  N.  E.  664,  89  Am.  St  Rep.  325),  and 
whether  a  coal  miner  had  any  service  or  duty 
to  be  performed  in  the  roadway  or  entryway 
(Chicago,  Wilmington  &  Vermilion  Coal  Co. 
V.  Moran,  210  III.  9,  71  N.  E.  38),  these  deci- 
sions  would  not  Justify  the  admission  of  the 
language  stricken  out  of  the  affidavit  by  the 
court  It  would  not  have  been  competent 
for  the  witnesses,  if  they  had  been  present 
to  have  stated  that  It  was  not  the  duty  of 
appellee  to  place  the  car  in  the  third  west 
entry,  or  that  it  was  bis  duty  not  to  place 
the  said  car  there.  The  portion  of  the  affi- 
davit admitted  contained  the  statement  that 
it  was  improper  for  appellee  to  take  the  car 
where  he  did  take  it,  the  reasons  why  It 
was  Improper,  and  that  there  was  no  general 
or  special  custom  or  course  of  conduct  in  the 
mine  which  would  make  it  the  duty  of  ap- 
pellee to  place  the  car  on  the  track  where 
he  was  injured.  This,  we  think,  is  all  that 
was  stated  In  the  affidavit  that  should  have 
gone  to  the  Jury. 

Some  other  questions  of  less  Importance 
are  raised  by  appellant  but  our  conclusion 
is  that  the  court  properly  submitted  the  case 
to  the  jury  on  the  evidence,  and  the  judg- 
ment of  the  Appellate  Court  is  conclusive 
as  to  the  facts.  We  are  further  of  opinloa 
that  no  reversible  error  was  committed  by 
the  trial  court  and  the  Judgment  of  the  Ap- 
pellate Court  is  affirmed. 

Judgment  affirmed. 
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DEMPSTER  T.  LANSINGH. 

(Snpreme  Court  of  Illinois.     April  23,  1908. 

Bebearing  Denied  Jane  3,  1908.) 

1.  Ihjt;hction  —  Dissolution  —  Damages— 
AvTROBirr  of  Coubt. 

Under  Hard's  St  1906,  c  69,  S  12,  pro- 
viding that  the  coart  after  dissolving  an  in- 
junction, and  before  finally  disposing  of  the 
suit,  may,  on  the  party  clHiming  damages  by 
reason  of  the  injunction,  assess  damages,  the 
court  in  a  suit  to  determine  the  ownership  of 
corporate  stock  may  on  the  dissolution  of  the 
preliminary  injunction  restraining  defendant 
from  disposing  of  the  stock  and  dividends  award 
damages  before  final  hearing,  and  before  deter- 
mining whether  the  relief  sought  should  be 
granted. 

2.  Rkfebknck— Incidbntai.  QcEsnoRS— Com- 
rxTLBoat  Refebence— Taking  Acoottnt. 

Where  the  damages  demanded  on  the  dia- 
solntion  of  a  preliminary  injunction  did  not  in- 
clude injury  to  property  rights,  and  no  conse- 
quential damages  other  than  items  of  expense 
incurred  in  connection  with  the  motion  to  dis- 
solve the  injunction  were  claimed,  and  the  items, 
though  several  in  number,  were  readily  the  sub- 
ject of  proof,  the  refusal  to  refer  the  matter 
to  a  master  was  not  erroneous. 

3.  Injunction  —  Pbeliminabt  Injunction  — 
Dissolution— Damages. 

Where  the  dissolution  of  a  temporary  in- 
junction restraining  a  party  from  disposing  of 
CMTporate  stock  was  not  dependent  on  a  suose- 

auent  Voluntary  stipulation  of  the  parties  that 
ie  stock  should  be  left  with  a  third  person,  the 
stipulation  could  not  be  considered  in  the  assess- 
ment of  damages  sustained  by  reason  of  the 
issuance  of  the  injunction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27>  Injunction,  {  402.] 

4.  Same. 

In  a  suit  to  determine  the  ownership  of 
corporate  stock,  a  preliminary,  injunction  re- 
straining defendant  from  disposing  thereof  was 
dissolved.  One  of  the  attorneys  for  defendant 
owned  stock  which  was  not  affected  by  the  in- 
junction, and  he  was  subsequently  made  a  party. 
Held,  that  the  fact  that  the  attorney  was  made 
a  party  did  not  deprive  him  of  the  ri^ht  to 
oouhsel  fees  for  services  in  securing  the  dissolu- 
tion of  the  injunction,  so  as  to  render  payment 
of  his  fees  an  improper  element  of  damages  to 
defendant  from  the  injunction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼01.  27,  Injunction,  i  403.] 

5.  Same. 

Where  an  injunction  is  ancillary  to  the 
principal  relief  sought  in  a  suit,  fees  for  de- 
fending the  suit  generally  should  not  be  assess- 
ed as  damages  on  the  dissolution  of  the  injunc- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2T,  Injunction,  {  403.] 

6.  Same. 

The  amount  paid  for  attorney's  fees  by  a 
party  who  procured  the  dissolution  of  a  tem- 
porary injunction  is  not  conclusive  on  bis  right 
to  have  that  sum  taxed  as  damages,  and  he  is 
entitled  only  to  an  allowance  for  a  reasonable 
and  fair  compensation  for  the  services  rendered 
in  procuring  the  dissolution. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;    B.  F.  Duune,  Judge. 

Suit  by  David  S.  Dempster  against  Eil- 
Uan  V.  R.  Lansingb.  There  was  a  decree 
of  the  Appellate  Court  (128  111.  App.  388)  af- 
flrming  a  decree  for  defendant,  and  plaintiff 
appeals.     Reversed  and  remanded. 


By  the  original  bill  filed  In  tfals  case  the 
ownership  of  455  shares  of  8to<^  In  the  Roee- 
blll  Cemetery  Company  Is  sought  to  be  de- 
termined. This  company  was  organized  in 
1850,  and  Its  property  is  located  in  Cook 
county.  For  a  detailed  history  of  previous 
litigation  which  has  arisen  between  various 
parties  concerning  the  company  and  the  own- 
ership of  stock  therein,  we  refer  to  the  state- 
ment made  by  this  court  In  the  case  of  Big- 
gins y.  Lansingh,  154  111.  301,  40  N.  E.  302, 
and  to  the  case  of  Roseblll  Cemetery  Co.  v. 
Dempster,  223  lU.  567,  79  N.  E.  276. 

The  original  bill  in  this  case  was  filed  In 
the  circuit  court  of  Cook  county  April  7, 
1902,  and,  after  briefly  reciting  the  history 
of  the  Roseblll  Cemetery.  Company,  It  alleged 
that  In  1882  certain  stockholders,  believing 
that  the  business  of  the  company  was  being 
managed  to  the  Injury  of  stoclcholdei's,  de- 
sired to  take  the  management  out  of  the 
control  of  the  creditors,  who  had  had  the 
management  of  the  company's  affairs  for 
many  years;  that  a  number  of  such  stock- 
holders entered  Into  an  agreem^it  whereby 
appellee  and  one  Kean  were  made  trustees 
for  the  other  parties  to  the  agreement  to  effect 
a  settlement  of  the  affairs  of  the  company; 
that  appellee  entered  upon  the  discharge  of 
the  duties  as  trustee,  and  In  1882  commenc- 
ed legal  proceedings  to  compel  an  account- 
ing and  a  settlement  by  the  creditors;  that 
such  proceedings  remained  pending  In  the 
courts  of  this  state  until  August  4,  1896  (Big- 
gins T.  Lansingh,  supra);  that  large  costs 
and  expenses  were  Incurred  which  were  con- 
tributed by  appellant  and  other  parties  to 
the  agreement,  but  that  some  of  the  parties 
neglected  and  refused  to  contribute  their 
share,  and  that  appellee  unlawfully  with- 
holds an  accounting  of  such  costs  and  ex- 
penses; that  he  should  account,  and  show 
which  of  the  said  parties  have  failed  to  con- 
tribute, the  stock  such  parties  hold,  and  the 
amount  per  snare  due  on  said  stocK;  which 
of  said  parties  did  so  contribute,  the  stock 
they  held  and  the  amount  per  share  th«y 
contributed,  which  of  said  parties,  if  any, 
have  contributed  more  than  their  pro  rata 
share,  the  stock  they  held,  and  the  amount 
per  share  due  them  as  rebate,  If  any.  Ttie 
bill  further  alleges  that,  while  acting  as 
trustee,  appellee  caused  to  be  assigned  and 
transferred  to  himself  the  full  legal  interest 
to  455  shares  of  the  original  issue  of  the 
stock  of  said  company,  which  be  then  held 
and  bad  been  theretofore  holding  as  trustee, 
to  be  held  in  trust  for  the  use  and  benefit  of 
ail  of  the  other  parties  to  said  agreement; 
that  such  shares  of  stock  were  wrongfully 
claimed  by  appellee  as  his  Individual  prop- 
erty, were  not  distributed  by  him,  but  were 
permitted  to  remain  In  the  hands  of  appel- 
lee until  an  accounting  might  be  had.  The 
bill  prays  for  an  accounting  from  the  appel- 
lee, and  that  he  might  be  decreed  to  turn 
over  to  the  appellant  whatever  stock  and 
money  should  be  found  due  him  on  the  ac 
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counting.  The  Mil  fnrther  alleges,  on  Infor- 
mation and  belief,  that  appellee  bas  little  or 
no  property  aside  from  the  stock  and  divi- 
dends In  controversy,  and  la  In  danger  of 
drifting  Into  Insolvency  or  of  disposing  of 
Bald  shares  ^nd  dividends ;  that  he  spends 
a  large  part  of  his  time  ont  of  Illinois,  and 
appellant  therefore  prays  that  appeiiee  b«  en- 
joined from  selling,  assigning,  voting,  trans- 
ferring, delivering,  or  Incumbering,  or  In  any 
way  or  manner  disposing  of  or  intermeddling 
with,  said  stock  and  dividends,  and  from  col- 
lecting any  dividends  that  might  thereaft- 
er he  declared  on  said  stock,  end  from  mak- 
ing any  assignment  oi  his  property  or  con- 
fessing any  judgment  for  the  purpose  of 
enabling  other  persons  to  obtain  his  pn^- 
erty  or  Hens  thereon.  The  bill  also  prays 
for  a  receiver  of  the  stock  and  dividends, 
and  of  all  the  estate  and  property  of  appel- 
lee, both  real  and  personal. 

On  the  same  day  the  Mil  was  filed,  April 
7,  1902,  and  without  notice,  an  Injunction 
was  granted  In  accordance  with  the  prayer 
of  the  bill  upon  a  bond  of  $500,  and  a  re- 
ceiver was  appointed  for  all  the  property 
and  estate  of  appellee.  Summons  and  a  writ 
of  Injunction  were  served  on  appellee,  and  on 
June  3,  1(K)2,  he  filed  his  answer  to  the  Mil 
and  on  the  same  day  entered  his  motion  to 
dissolve  the  Injunction  and  discharge  the 
receiver.  This  motion  was  continued  from 
time  to  time  until  some  time  in  July,  1902, 
when  it  was  taken  up  by  the  court,  and,  aft- 
er two  days  spent  In  an  oral  hearing.  It  was 
by  the  court,  of  Its  own  motion,  referred  to 
the  master  on  July  18,  1902.  The  order 
of  reference  was  as  follows:  "This  cause 
coming  on  to  be  heard  on  the  motion  of  the 
defendant,  Kllltan  V.  R.  Lanslngh,  to  dis- 
solve the  Injunction  and  discharge  the  re^ 
ceiver  herein,  and  the  court  having  heard 
the  arguments  of  counsel,  and  It  appearing  to 
the  court  that  the  facts  are  not  fully  before 
this  court.  It  is  ordered  that  said  cause  be 
and  the  same  is  hereby  referred  to  StiUman 
B.  Jamleson,  one  of  the  masters  in  chancery 
of  this  court,  to  take  testimony  and  report  to 
the  court  his  conclusions  of  fact  and  of  law 
on  the  following  propositions."  Twenty-six 
Olfterent  questions  of  law  and  fact  followed. 
The  twenty-fourth  of  these  questions  was 
"whether  or  not  delay  or  lapse  of  time  has 
precluded  the  complainant  from  relief  by 
way  of  temporary  Injunction."  The  twenty- 
fifth  was :  "Under  the  facts  as  found.  Is  the 
defendant.  KlUlan  V.  R.  Lanslngh,  entitled 
to  have  the  injunction  entered  herein  dis- 
solved?" The  twenty-slith  was:  "Under 
the  facts  as  found,  is  the  defendant,  Killlan 
V.  R.  Lanslngh,  entitled  to  have  the  receiv- 
er heretofore  appointed  discharged?"  Aft- 
er many  hearings  the  master  filed  his  re- 
port on  June  Id,  IHOS.  The  report  sets  forth 
the  order  of  reference  and  the  26  ■  separate 
'  findings  of  law  and  fact  which  the  master 
was  directed  to  make.  His  conclusions  are 
given  serlatldi  on  the  intercogatorles;    the 


answer  to  the  twenty-fourth  being  "that 
Dempster  has  been  guilty  of  laches  to  such 
an  extent  as  to  bar  him  from  the  relief  ask- 
ed for,  without  a  full  and  complete  hearing." 
In  response  to  the  twenty-fifth  Interrogatory 
the  master  states  "that  the  Issuing  of  the 
preliminary  Injunction  ex  parte  and  without- 
notice  was  Ill-advised,"  and  said  master  finds 
that  said  temporary  injunction  should  hot'  b^ 
continued  In  force,  but,  on  the  contrdrys 
should  be  dissolved.  In  answer  to  the  twen- 
ty-slrth  Interrogatory  the  master  found  that 
appellee  was  not  Insolvent,  but  that  he  had 
ample  means  to  enable  him  to  pay  Whatever 
amount  might  he  found  due  from  him  io 
any  accounting  between  the  partlfes,  and  he 
recommended  that  the  receiver  be  discharged. 

Exceptions  were  filed  to  the  master's  im- 
port, which  were  overruled,  and  on  SeptetH- 
ber  15,  1903,  the  court  sustained  the  Report, 
and  directed  that  a  decree  be  ent«ii?ed' dis- 
Bolvlng  the  injunction  and  discharging  tfa4 
receiver.  This  was  done  on  Septcmdb^t  18| 
1903,  and  leave  was  given  appellee  to  ftl6 
suggestions  of  damages  wittiin  10  days.  "tM 
suggestions  of  damages  were  filed  by  apbellM 
September  26,  1903,  and  Were  ^t  tot  heat- 
ing on  the  next  trial  calendai'.  The  stigs^ 
tions  of  damages  aggregated  $19,601.85,  arid 
contained  the  following  Iteitis:  Attomi^:^ 
fees,  $16,000,'  master's  fees,  $1,518.25  i  fttr 
transcripts  of  testlmohy  and  arguments  heaM 
before  the  master,  $1,266.70;  stenographer'i* 
charges  for  work  done  In  and  about  the  'prb^ 
curing  of  the  dissolution  of  the  Injunctldn, 
$202.40;  for  the  services  of  an  expert  book- 
keeper In  an  examination  of  the  books  of 
the  company  and  making  a  schedule  bf  the 
same  to  be  used  In  evidence  before  the  mas- 
ter, $50;  witness  fees,  telegrams,  and  other 
expenses  In  and  about  procuring  the  dissolu- 
tion of  the  Injunction,  $64.50;  and  $500  for 
Interest  on  money  borrowed  to  enable  appel- 
lee to  live  and  pay  the  running  expenses  of 
tills  litigation,  the  wrongful  suing  out  of  the 
Injunction  having  deprived  appellee  of  bis 
entire  income  and  tied  up  all  his  property. 

On  October  12,  1904,  the  suggestions  of 
damages  came  on  to  a  hearing,  and  appel- 
lant moved  to  postpone  the  hearing  until 
the  main  cause  before  the  court  was  finally 
disposed  of.  The  court  overruled  this  mo 
tlon,  and  appellant  then  moved  that  the  sug- 
gestions of  damages  be  referred  to  the  mas- 
ter to  take  proof  and  report  his  conclusions 
of  law  and  fact  This  motion  was  also  Met- 
ruled.  The  hearing  proceeded  before  the 
(diancellor,  and  on  November  5,  1904,  a  de- 
cree was  entered  by  the  court  ailowitig  ap- 
pellee damages  in  the  sum  of  $15,666.32;  as 
follows:  Attorneys'  fees,  $14,800|  master's 
fees,  759.12;  for  stenographic  work  and  ta- 
pert  bookkeeper's  charges,  $107.20.  The  de- 
cree finds  that  appellee  employed  solicitors 
for  the  purpose  of  securing'  a  dfssolu'tlon 
of  the  Injunction;  that  such  solicitors,  two 
In  number,  were  present  at  the  hearing  be- 
fore the  court  and  master;  that  they  were  a'c- 
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tnally  in  the  court  on  tbe  hearing  at  least 
50  days,  and  that  they  were  occupied  out- 
side In  preparation  for  the  hearings,  at  least 
140  days;  that  all  of  the  serrices  of  said 
solicitors  were  necessarily  rendered  In  pro- 
curing a  dissolution  of  the  injunction;  that 
.each  BoUcitor  rendered  a  bill  for  the  sum 
of  $8,000  for  bis  services,  and  that  appellee 
paid  both  of  these  bills,  amounting  to  the 
sum  of  $16,000;  that  such  sum  Is  and  was 
a  usual,  customary,  and  reasonable  charge 
for  such  services  by  reputable  attorneys  in 
practice  in  Cook  county,  but,  although  the 
chancellor  found  that  all  of  said  services 
were  necessarily  rendered  in  procuring  a 
dissolution  of  the  injunction,  yet  "being  of 
tbe  opinion  that  upon  the  final  hearing  of  .the 
cause,  if  any,  the  evidence  taken  before  the 
master  may  be  of  some  value,"  although  In 
his  opinion,  also,  "when  the  case  is  finally 
heard  the  solicitors  for  said  Lansingh  will 
have  to  do  the  same  work  they  have  done 
before,"  he  deducted  $1,200  from  the  $16,000 
actually  shown  to  have  been  paid  by  tbe  ap- 
pellee for  said  services.  For  the  same  rea- 
son he  deducted  one-half  of  the  amonnt 
proven  to  have  been  paid  by  appellee  for 
master's  fees  and  for  stenographic  and  book- 
keeping expenses.  The  $1,266.70  paid  for 
stenographer's  fees  for  transcripts  of  the  tes- 
timony and  arguments  before  the  master  was 
now  found  to  be  covered  by  a  stipulation  by 
which  this  Item  of  costs  was  to  abide  the 
final  outcome  of  the  suit,  and  was  there- 
fore disallowed.  The  $fi00  claimed  for  in- 
terest on  money  borrowed  was  disallowed. 
From  this  decree  appellant  prosecuted  an 
appeal  to  the  Appellate  Court  for  the  First 
District,  and  upon  such  appeal  appellee  as- 
signed cross-errors,  complaining  of  the  deduc- 
tions and  disallowances  made  by  the  court 
of  various  items  claimed  in  his  suggestions 
of  damages.  In  the  Appellate  Court  the  de- 
cree of  the  circuit  court  was  affirmed,  and 
by  his  furtlier  appeal  appellant  brings  the 
record  to  this  court  for  review. 

Cannon  &  Poage,  for  appellant.  Robert 
P.  Pettlbone,  Henry  W.  Wolseley,  and  Wil- 
liam S.  Freeman,  for  appellee. 

PER  CURIAM.  It  Is  contended  by  appel- 
lant that  It  was  improper  for  the  court  to 
hear  suggestions  of  damages  until  the  cause 
was  before  the  court  on  final  hearing  and 
until  It  was  determined  whether  the  relief 
sought  should  be  granted.  In  support  of 
this  position  Terry  v.  Hamilton  Primary 
School,  72  III.  476,  is  cited  and  relied  on. 
That  case  Is  not  like  the  one  at  bar.  There 
the  sole  object  of  the  proceeding  was  to  ob- 
tain a  perpetual  injunction,  and  a  tonporary 
Injunction  was  granted  to  ■ptoteet  the  in- 
terests of  the  parties  until  the  cause  could 
be  heard  on  the  bill  and  answer.  Here  the 
bill  W.18  for  a  different  purpose,  and  the  tem- 
porary injunction  was  merely  ancillary  to 
the  main  cause.    In  such  a  case  the  statute 


is  plain  that  the  court  may  hear  sugges- 
tions of  damages  and  allow  the  same  before 
final  hearing.  .  Section  12  of  chapter  69  of 
Kurd's  Statutes  of  1905  provides  that  "in 
all  cases  where  an  injunction  is  dissolved 
by  any  court  of  chancery  in  this  state,  the 
court,  after  dissolving  such  injunction,  and 
before  finally  disposing  of  the  suit,  upon 
the  party  claiming  damages  by  reason  of 
such  Injunction,  suggesting,  in  writing,  the 
nature  and  amount  thereof,  Bhall  hear  evi- 
dence and  assess  such  damages  as  the  nature 
of  the  case  may  require,  and  to  equity  ap- 
pertain, to  the  party  damnified  by  sndi  in- 
junction, and  may  award  execntion  to  col- 
lect the  same."  By  the  above  provision  the 
power  of  tbe  court  to  award  such  damages 
is  beyond  question;  and  the  time  for  hear- 
ing such  question  is  entirely  within  i 
cretlon  of  the  chancellor,  with  the  express 
limitation  that  it  must  be  "after  ' 
Ing  such  injunction  and  before  finally  dis- 
posing of  the  suit"  The  court  committed 
no  error  in  hearing  suggestions  of  damages 
In  this  case.  Darst  v.  Gale,  83  111.  136; 
Wing  v.  Dodge,  80  111.  664;  Keith  v.  Henkle- 
man,  173  111.  137,  60  N.  E.  682. 

It  Is  also  Insisted  by  appellant  that  the 
hearing  on  the  suggestions  of  damages  in- 
volved an  Intricate  account,  and  should  have 
been  referred  to  the  master.  We  do  not 
agree  with  appellant  in  this.  The  damages 
suggested  Included  no  injury  to  property 
rights  and  no  consequential  damages  other 
than  mere  items  of  expenses  Incurred  in 
connection  with  the  motion  to  dissolve  the 
injunction.  The  items  were  several  in  num- 
ber, it  is  true,  but  each  was  readily  the  sub- 
ject of  proof.  Nothing  of  an  intricate  na- 
ture was  embraced  within  tbe  items,  and 
no  reference  to  the  master  was  necessary. 

After  the  court  had  announced  its  decision 
that  the  injunction  must  be  dissolved,  and 
when  the  decree  had  been  prepared  in  ac- 
cordance with  the  decision  of  the  court  and 
presented  for  approval,  counsel  for  appel- 
lant suggested  to  the  court  that  a^tellee 
was  left  in  a  position  that  he  might  remove 
the  stock  out  of  the  Jurisdiction  of  tbe  court, 
and  that  as  he  bad  little  or  no  other  prop- 
erty, if  appellant  should  finally  procure  a 
decree  against  him,  he  might  have  nothing 
in  the  Jurisdiction  of  the  o^urt  that  could 
be  reached  to  satisfy  the  d.3ree.  Counsel 
for  appellee  replied  that  his  client  had  no 
Intention  of  removing  his  stock  out  of  the 
state,  that  It  was  then  In  the  possession  of 
the  Chicago  Title  &  Trust  Company,  and  that 
appellee  intended  to  let  it  remain  there. 
The  court  thereupon  suggested  that,  if  that 
was  the  case,  the  parties  might  make  a  stip- 
ulation to  that  ^ect,  which  they  voluntarily 
did.  Appellant  now  contends  that,  on  ac- 
count of  that  stipulation,  the  stock  was  not 
released  to  appellee's  control  by  the  dissolu- 
tion of  tbe  injunction,  and  that  no  damages' 
should  be  assessed  on  account  of  such  dis- 
solution.   This  contention  la  without  merit 
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The  dissolution  was  not  dependent  upon  the 
stipulation  being  made.  Before  the  stlpa- 
latlon  had  been  mentioned,  the  court  an- 
nounced its  decision  dissolving  the  Injnnc- 
Ufm,  and  the  stipulation  \ras  made  by  the 
volimtaTT'  action  of  the  parties,  and  not  by 
any  order  of  the  court.  By  the  dissolution 
of  the  Injunction  the  beneficial  use  of  the 
stock  was  released  to  appellee,  and  the  agree- 
ment to  leaye  It  where  It  then  was,  with 
the  cailcago  Title  &  Trust  Company,  was  not 
entitled  to  be  considered  in  the  assessment 
of  the  damages. 

It  Is  also  contended  that  Mr.  Pettlbone, 
one  of  counsel  for  appellee,  was  a  stock- 
holder m  the  Rose  Hill  Cemetery  Company 
and  was  made  a  party  to  the  suit  and,  be- 
ing Interested  in  the  litigation,  was  not  en- 
titled to  fees,  on  the  basis  of  counsel  who 
is  not  a  party  to  the  litigation.  It  is  true 
Pettlbone  is  the  owner  of  a  few  shares  of 
stock  of  the  cwporatlon,  but  be  was  not 
a  party  to  the  suit  when  he  rendered  the 
services  for  which  it  was  asked  fees  be  as- 
sessed as  damages,  and  his  sto<^  was  not 
affected  hy  the  Injunction.  By  an  amend- 
ment about  a  year  after  the  dissolution  of 
the  injunction  he  was  made  a  party  defend- 
ant That  fact  however,  should  have  no 
Influence  In  determining  the  fees  he  was  en- 
titled to  charge  for  his  services  as  counsel 
for  appellee  In  securing  the  dissolution  of 
the  Injunction. 

The  decree  of  the  circuit  court  is  support- 
ed by  the  law  and  the  evidence  in  every 
respect  except  as  to  the  amount  allowed  as 
solicitors'  fees.  In  this  respect  we  tlilnk  the 
damages  assessed  excessive.  The  decree  flnds 
appellee's  counsel  rendered  bills  for  |8,000 
each,  and  that  appellee  paid  them  that 
amount  and  that  this  was  a  usual,  custo- 
mary, and  reasonable  charge  for  such  servi- 
ces by  reputable  attorneys  practicing  In  Cook 
county.  It  further  appears  from  the  decree 
that  because.  In  the  opinion  of  the  chancel- 
lor, the  evidence  taken  before  the  master, 
or  some  of  U,  would  be  of  value  on  the  final 
hearing  of  the  case,  be  deducted  $1,200  from 
said  sum  of  116,000  and  allowed  $14,800  as 
solicitors'  fees.  The  law  Is  that  wherp  the 
injunction  Is  ancillary  to  the  principal  re- 
lief sought 'fees  for  defending  the  suit  gen- 
erally should  not  be  assessed  as  damages 
upon  the  dissolution  of  the  injunction.  Lam- 
bert V.  Alcorn,  144  111.  318,  33  N.  B.  63, 
21  L.  R.  A.  611;  Walker  v.  Pritchard,  135 
111.  103,  25  N.  B.  573,  11  L.  R.  A.  577.  The 
fact  that  appellee's  counsel  had  charged, 
and  he  had  paid  them,  the  amoimt  claimed, 
is  not  conclusive  of  his  right  to  have  that 
sum  taxed  as  damages.  In  Jevne  &  Almini 
V.  Osgood,  57  111.  340,  the  rule  was  stated 
as  follows:  "But  a  reasonable  and  fair 
compensation  should  be  allowed  to  defend- 
ant for  money  actually  paid  to  an  attor- 
ney or  a  liability  fairly  and  honestly  in- 
curred to  pay  an  attorney  to  procure  the 
disaolntlon— such  a  fee^  only,  as  he  would 


pay  if  he  had  no  hope  of  having  it  reimburs- 
ed." While  It  is  true  the  testimony  offered 
by  the  appellee  as  to  the  value  of  the  servi- 
ces rendered  by  his  solicitors  supported  the 
finding  and  decree  of  the  chancellor  and  ap- 
pellant offered  no  testimony  on  that  sub- 
ject, it  Is  also  true  that  the  testimony  does 
not  distinguish  as  to  the  value  of  the  serv- 
ices necessarily  rendered  In  the  dissolution 
of  the  injunction  and  the  services  rendered 
that  were  necessary  for  the  general  de- 
fense of  the  suit  The  chancellor  reduced 
the  amount  claimed  by  appellee  because  In 
his  opinion  some  of  the  evidence  taken  and 
the  services  rendered  were  necessary  to  and 
would  be  availed  of  on  the  final  bearing  of 
the  case  on  Its  merits,  but  our  examination 
of  this  record  leads  us  to  conclude  that  the 
reduction  made  was  Insufflcient 

For  the  reason  that  the  allowance  of  solic- 
itors' fees  was  excessive,  the  decree  of  the 
circuit  court  Is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

(IS4  in.  891) 
PEOPLE  V.  CAMJPBELL  et  al. 
(Supreme  Conrt  of  Illinois.     April   23,   1908. 
Rehearing  Denied  June  4,  1008.) 

1.  RoBBEBT— Distinguished    fbom   Ijabckny 

FBOM   THE  PEBSON. 

The  difference  between  larceny  from  the 
person  and  robbery  lies  in  the  force  or  intimida- 
tion used. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  42,  Robbery,  {  9;    vol.  32,  Larceny,  {  18.] 

2.  Same— FoBCB— "RoBBEBT." 

Where  an  article  is  so  attached  to  the  per- 
son or  clothes  as  to  create  resistance,  however 
slight,  or  where  there  is  a  struggle  to  keep  it, 
the  taking  ia  robbery. 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6258,  62G4;  vol.  8>  p. 
7792.] 

3.  Same— Asportation— "RoBBHarr." 

Though  there  must  be  an  actual  taking  of 
the  pi'operty  from  the  person  to  constitute  rob- 
bery, the  crime  ia  consummated  if  the  thief  re- 
tains possession  but  a  short  time,  and  it  is  no 
lesa  robt>ery  because  ineffectual  in  its  conse- 
quences. 

4.  Same— E>sriDENCB— SuFFioiENCT. 

Evidence,  on  a  trial  for  robbery  by  Jerking 
a  diamond  stud  from  prosecuting  witness'  shirt 
front,  held  to  justify  a  conviction,  notwithstand- 
ing evidence  by  defendant  that,  though  he  tried 
to  take  the  stud  "as  soon  as  it  was  kmd  of  half 
out,"  prosecuting  witness  made  a  grab  for  him, 
and  that  the  stud  was  not  wholly  out  of  the 
shirt  at  ail. 

5.  Same. 

Evidence  on  a  trial  for  robbery  held  suffi- 
cient to  justify  a  finding  that  a  certain  defend- 
ant was  present  at  the  commission  of  the  of- 
fense. 

6.  Cbiminai.  Law  —  iNSTRDCTiORfl — Jubt  as 
Judges  of  the  Law. 

An  instruction  that,  while  the  Jury  are 
judges  of  the  law  as  well  as  of  the  facts,  it  ia 
the  court's  duty,  it  requested,  to  instruct  them 
what  the  law  is,  but  that  they  were  not  absolute- 
ly bound  by  such  instruction ;  that.  If  they  could 
say  on  their  oaths  that  they  knew  the  law  bet- 
ter than  the  court  they  had  the  right  to  do  so. 
but  before  assuming  so  solemn  a  responsibility 
they  should  be  sure  that  they  were  not  acting 
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from  caprice,  that  they  were  not  controlled  by 
their  will  or  wishes,  but  from  a  deep  conviction 
that  the  court  was  wrong  and  that  they  were 
right ;  that  before  saying  this  it  was  their  duty 
to  reflect  whether  they  were  better  qualified  to 
judge  of  the  law  than  the  court,  and,  if  they 
were  prepared  to  say  that  the  court  was  wrong, 
the  statute  had  giyen  them  that  right— was  prop- 
erly given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1797.] 

7.  Sauk  —  Caixing  Attesttion  to  Pabticu- 
lab  tesmcont  ob  witnesses. 

The  calling  of  special  atteuticm  to  any  par- 
ticular testimony  or  witnesses  is  a  practice  not 
to  be  commended. 

[Ed.  Note.— For  cases  in  point,'  see  Cent  Dig. 
vol.  14,  Criminal  Iiaw,  {  1971.] 

8.  Sahe  —  Appeal  —  HABifUEfis  Ebbob  —  Ik- 

STBTTCTIORB. 

An  instruction  that  the  jury  were  the  sole 
jndges  of  the  credibility  of  each  witness,  but 
the  fact  that  a  witness  was  a  policeman  or  de- 
tective did  not  render  such  witness  incompetent 
or  furnish  ground  for  arbitrarily  rejecting  his 
testimony ;  that  his  business  was  a  lawful  one, 
and  his  testimony  should  not  be  rejected  through 
caprice  or  prejudice  alone;  that,  while  taking 
into  consideration  his  business,  the  jury  should 
also  consider  his  testimony  with  fiUmess,  and 
give  it  such  weight  as  under  all  the  circumstan- 
ces  they  thought  it  fairly  entitled  to— was  not 
prejudicial. 

9.  Sauk  —  Conduct  or  Counsel  in  Askinq 

QXTESnONS. 

Defendant  charged  with  robbery  by  taking 
a  diamond  stud,  was  questioned  by  the  state  as 
to  bis  attempting  to  settle  the  case.  He  denied 
that  he  had  made  any  such  attempt,  and  the 
«tate  did  not  afterwards  seek  to  contradict  him 
in  that  regard.  Defendant  admitted,  in  answer 
to  questions  by  his  own  counsel,  that  he  attempt- 
ed to  take  the  stud,  and  the  main  thing  denied 
was  that  he  succeeded  in  getting  it  entirely 
loose.  Held,  that  the  questions  asked  by  the 
state  were  not  injurious  to  defendant,  though 
the  state  should  not  ask  such  questions,  unless 
it  intends  to  follow  them  with  proof  of  such  facts. 

10.  Same. 

Questions  asked  defendant,  charged  with 
robbery,  as. to  where  he  cot  the  ring  hidden  on 
his  person  when  arrested,  and  whether  he  did 
have  a  ring  hidden  on.  his  person  when  arrested. 
Improper  in  that  there  was  no  evidence  tending 
to  show  that  a  ring  was  in  any  way  connected 
with  the  crime  charged,  will  not  justify  a  rever- 
sal where  objections  were  sustained  thereto,  and 
no  attempt  was  made  to  proceed  along  that  line 
of  cross-examination  after  the  objections  bad 
been  sustained. 
IL  Same— Tbial— Conduct  of  Counsel. 

No  absolute  rule  can  be  laid  down  aa  to  the 
conduct  of  the  prosecuting  attorney,  and  the 
matter  is  one  which  must  necessarily  be  intrust- 
ed Terr  largely  to  the  discretion  of  the  presid- 
ing jttoge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1G55.] 

Error  to  Criminal  Court,  Cook  County; 
Theodore  Brentanot  Judge. 

Sidney  Campbell  and  Robert  Boyd  were 
convicted  of  robbery,  and  tbey  bring  error. 
Affirmed. 

Charles  E.  Erbsteln,  for  plaintUts  In  error. 
W.  H.  Stead,  Atty.  Gen.,  and  John  J.  Healy, 
State's  Atty.  (Robert  E.  Tumey,  of  counsel), 
for  the  People, 

CARTER,  J.  Plaintiffs  !n  error,  Sidney 
Campbell  and  Robert  Boyd,  were  found  guilty 


In  the  criminal  court  of  Coofe  ooonty  of  rob- 
bing Maurice  A.  Schenick  of  a  diamond  pin 
worth  $400,  and  Campbell  was  sentenced  to 
the  reformatory,  and  Boyd  to  the  peniten- 
tiary. 

It  appears  from  the  evidence  that  about 
midnight  of  August  12,  1907,  aa  Maurice  A. 
Schenick,  proprietor  of  a  downtown  restau- 
rant in  Chicago,  was  about  to  take  a  street 
car  at  Madison  and  Clark  streets  to  go  to 
his  home,  be  was  jostled  by  several  men,  and 
when  he  bad  stepped  on  the  car  be  felt  a 
jerk  at  his  diamond  pin  or  stud,  which  was 
fastened  in  his  sblrt  front.  Schenick  testi- 
fied that,  hla  attention  being  called  by  the 
jerk,  be  saw  plaintiff  in  error  Campbell  with 
the  stud  in  bis  band,  and  entirely  out  of  the 
shirt;  that  he  grabbed  Campbell's  band  and 
held  it  with  hl8  left  hand,  afterwards  secur- 
ing the  stud;  that  the  spiral  fastening  was 
pretty  well  smashed  in  the  scuffle.  Camp- 
bell, when  on  the  stand  and  examined  by 
his  own  attorney,  admitted  that  be  tried  to 
take  the  pin,  but  testified  that  "as  soon  as 
it  was  kind  of  half  out"  Schenick  made  a 
grab  for  bim,  and  tbat  the  pin  was  not  whol- 
ly out  of  the  shirt  at  all.  Schenldi:  further 
testified  that  as  Campbell  grabbed  the  pin 
plaintiff  in  error  Boyd  grabbed  his  (witness') 
left  arm  and  tried  to  break  the  hold  on 
Campbell's  Iiand,  while  two  other  men  who 
accompanied  plaintiffs  In  error  beat  the  wit- 
ness. Schenick  and  Officer  Fierce,  who  bad 
been  attracted  to  the  scene,  then  chased 
Campbell  and  caught  talm.  Tbe  officer  took 
charge  of  Campbell  and  started  for  tbe  sta- 
tion, surrounded  by  a  crowd  of  people. 
Plaintiff  In  error  Boyd  followed  with  tbe 
crowd,  and  Schenick  thereupon  pursued  and 
caught  him.  Tbe  two  other  companions  of 
Campbell  were  arrested  by  two  other  police 
officers.  The  only  witnesses  who  testified  for 
the  prosecution  were  Schenick  and  these 
three  officers.  Plaintiffs  In  error  themselves 
were  the  only  witnesses  for  the  defense. 

Counsel  for  plaintiffs  in  error  contends 
that  the.  evidence  does  not  show  that  the  al- 
leged crime  was  robbery,  but,  at  most,  only 
larceny  from  the  person,  The  difference  be- 
tween stealing  from  tbe  person  of  another 
and  robbery  lies  in  tbe  force  or  Intimidation 
used.  Hall  v.  People,  171  IlL  640,  49  N.  E. 
495.  In  the  absence  of  active  opposition.  If 
tbe  article  is  so  attached  to  tbe  person  or 
clothes  as  to  create  resistance,  however 
slight,  or  if  there  be  a  struggle  to  keep  it, 
tbe  taking  is  robbery.  2  Bishop  on  New 
Crim.  Law,  t  1167;  1  Wharton  on  Crlm. 
Law  (9tb  Ed.)  {  854.-  Where  a  diamond  pin, 
with  a  corkscrew  stalk  twisted  In  a  lady's 
hair,  was  snatched  out  and  a  part  of  the  hair 
was  drawn  away  at  tbe  same  time.  It  was 
held  tbat  this  constituted  robbery;  and 
where  a  watch  was  fastened  by  a  steel  dialn, 
which  was  broken  in  snatching  tbe  watt^.  it 
was  held  robbery.  2  Russell  on  Grimes  (0th 
Ed.)  p.  88;  State  v.  Broderick.  59  Mo.  318; 
State  V.  McCune,  6  R.  I.  60,  70  Am.  Dee. 
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176.  While  there  must  be  an  actual  sever- 
ftnce  of  the  property  from  the  person  to  con- 
stitute robbery,  still  the  crime  Is  consum- 
mated If  the  thief  retains  possession  of  the 
property  but  a  short  time.  It  Is  no  less  rob- 
bery because  ineffectual  In  its  consequences. 
24  Am.  &  Eng.  Bncy.  of  I^aw  (2d  Ed.)  p.  993,- 
and  cases  cited.  Under  these  authorities 
the  evidence  Justified  the  Jury  and  court  in 
finding  the  plaintiffs  In  error  guilty  of  rob- 
bery as  charged  In  the  indictment. 

The  contention  is  also  made  that  the  tes- 
timony as  to  Boyd  being  present  was  not  suf- 
ficient to  Justify  his  conviction.  With  this 
we  cannot  agree.  The  prosecuting  witness 
swore  positively  that  Boyd  assisted  Camp- 
bell In  the  struggle  for  the  diamond  pin.  Of- 
ficer Pierce  swore  positively  that  he  saw 
Boyd  and  Campbell  together,  with  two  oth- 
ers, at  the  comer  of  Madison  and  Clarlc 
streets,  and  saw  them  get  on  the  car  with 
Sdienlck.  Two  other  officers  also  testified 
that  they  saw  the  four  men  near  the  place  of 
the  robbery  shortly  before  the  occurrence,  and 
Identified  Boyd  as  one  of  the  four.  Boyd  and 
Campbell  both  testified  that  they  were  not  to- 
gether; but  the  former's  testimony  as  to  how 
he  came  to  be  in  the  crowd  that  was  following 
Officer  Pierce  with  the  prisoner  Campbell  aft- 
er the  arrest  was  not  consistent  with  Itself, 
or  with  the  admitted  facts  in  the  case. 

The  further  contention  is  made  that  the 
giving  for  the  people  of  Instructions  10,  11, 
and  14  was  error.  Instruction  14  appears  to 
have  been  copied  substantially.  If  not  literal- 
ly, from  Schnler  v.  People,  2S  111.  17,  where 
It  Is  stated  (page  26)  that,  while  the  Jury  are 
made,  under  the  statute,  Judges  of  the  law  as 
well  as  of  the  facts  in  criminal  cases,  it  is 
the  duty  of  the  court,  if  requested  by  either 
party,  to  Instruct  them  what  the  law  is,  but 
that  It  was  the  design  of  the  statute  that 
they  should  not  be  absolutely  bound  by  such 
instruction;  that  "if  they  can  say,  upon 
their  oaths,  that  they  know  the  law  better 
than  the  court  does,  they  have  the  right  to 
do  so,  but  before  assuming  so  solemn  a  re- 
sponsibility they  should  be  sure  that  they 
are  not  acting  from  caprice  or  prejudice,  that 
they  are  not  controlled  by  their  will  or  their 
wishes,  but  from  a  deep  and  confident  con- 
viction that  the  court  is  wrong  and  that  they 
are  right.  Before  saying  this  upon  their 
oaths  it  is  their  duty  to  reflect  whether,  from 
their  habits  of  thought,  their  study  and  ex- 
perience, they  are  better  qualified  to  Judge 
of  the  law  than  the  court.  If,  under  all 
these  circumstances,  they  are  prepared  to  say 
that  the  court  Is  wrong  in  its  exposition  of 
the  law,  the  statute  has  given  them  that 
right"  Plaintiffs  In  error  contend  that  an 
instruction  substantially  like  this  was  criti- 
cised by  this  court  in  Juretlch  v.  People,  22S 
lU.  484,  79  N.  B.  181,  The  court  in  this  last 
case  said  nothing  to  indicate  that  it  was  in- 
tended to  overrule  what  was  said  in  Schnler 
V.  People,  supra.  The  Instruction  here  Is 
folly  Biipported,  not  only  by  Schnler  v.  Peo- 


ple, supra,  but  has  been  sanctioned  repeated- 
iT  by  this  court  Fisher  v.  People,  23  HI. 
288;  Falk  v.  People,  42  111.  331;  Mulllnix 
V.  People,  76  111.  211 ;  Davison  v.  People,  90 
IlL  221.  We  deem  the  correctness  of  this  in- 
struction settled.  Instruction  No.  11,  as  to 
the  credit  to  be  given  to  the  testimony  of 
the  defendants,  is  substantially,  if  not  word 
for  word,  like  an  instruction  approved  by 
this  court  in  People  v.  ZaJIcek,  233  111.  198, 
84  N.  B.  249.  The  people's  tenth  instruction 
told  the  Jury  that  they  were  the  sole  Judges 
of  the  credibility  of  each  witness,  but  the 
fact  that  a  witness  was  a  policeman  or  de- 
tective, or  engaged  In  any  other  lawful  busi- 
ness, did  not  render  such  witness  Incompe- 
tent to  testify  or  furnish  ground  for  arbitra- 
rily rejecting  such  testimony;  that  the  busi- 
ness of  policeman  is  a  lawful  one,  and  bis 
testimony  should  not  be  rejected  through  ca- 
price or  prejudice  alone;  that,  while  taking 
into  consideration  his  business  and  surround- 
ings, the  Jury  should  at  the  same  time  con- 
sider such  testimony  with  candor  and  fair- 
ness, and  give  it  such  weight  as,  under  all 
the  circumstances  as  shown  by  the  evidence, 
they  thought  it  fairly  entitled  to.  It  is  con- 
tended in  the  brief  for  the  state  that  the 
reason  for  adclng  this  instruction  was  be- 
cause counsel  for  plaintiffs  in  error,  in  argu- 
ing to  the  Jury,  criticised  police  officers  and 
their  testimony.  As  there  is  nothing  in  the 
record  showing  that  fact,  we  think  the  In- 
struction should  have  been  refused.  The 
calling  of  special  attention  to  any  particular 
testlufony  or  particular  witnesses  is  a  prac- 
tice not  to  be  commended.  Hronek  v.  Peo- 
ple, 134  111.  139,  24  N.  E.  861,  8  L.  R,  A.  837, 
23  Am.  St  Eep.  652;  Scott  v.  People,  141, 
111.  19.5,  30  N.  E.  829;  Martin  v.  People,  84 
111.  225.  We  do  not  think,  however,  that  this 
Instruction  was  so  prejudicial  to  the  plain- 
tiffs in  error  as  to  cause  a  reversal  of  the 
Judgment  People  v.  Casey,  231  111.  261,  83 
N.  B.  278;  Roberts  v.  People,  226  Jll.  296, 
80  N.  E.  776. 

It  is  most  earnestly  and  vigorously  con- 
tended that  the  misconduct  of  the  prosecut- 
ing attorney  was  such  as  to  Justify  a  re- 
versal. While  plaintiff  in  error  Campbell 
was  on  the  witness  stand  he  was  asked  ques- 
tions as  to  bis  attempting  to  settle  the  case. 
In  answer  Campbell  denied  that  he  had  made 
any  such  attempt,  and  the  state  did  not 
afterwards  seek  to  contradict  him  in  this  re- 
gard. We  cannot  see  how  this  was  injuri- 
ous to  Campbell.  He  admitted  on  the  wit- 
ness stand,  in  answer  to  questions  by  his 
own  counsel,  that  he  attempted  to  take  the 
pin.  The  main  thing  he  denied  was  that  he 
succeeded  in  getting  it  entirely  loose  from 
the  shirt  front.  The  state,  however,  should 
not  ask  such  questions  unless  it  intended  to 
follow  them  with  proof  of  such  facts. 

Complaint  is  also  made  of  certain  ques- 
tions asked  of  Campbell  as  to  his  being  ar- 
rested prior  to  August  12th.  The  prosecut- 
ing attorney  asked  blm,  "How  long  bad  you 
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been  here?*  meaning  how  long  prior  to  flie 
date  of  this  robbery.  Campbell  replied, 
"Why,  I  was  arrested  the  first  day  I  was 
here."  The  subsequent  questions  as  to  the 
former  arrest  appear  to  have  grown  natvu*al- 
ly  out  of  this  answer  in, an  effort  to  find 
when  he  came  to  Chicago.  Campbell .  testi- 
fied that  he  was  17  years  old,  but  admitted, 
on  cross-examination,  that  he  gave  his  age 
to  the  police  as  22.  The  Jury  evidently  were 
not  Improperly  Influenced  by  these  questions, 
for  they  gave  him  the  benefit  of  the  doubt, 
and  fixed  his  age  so  as  to  allow  confinement 
in  the  reformatory  rather  than  the  peniten- 
tiary. Counsel  for  the  state  also  asked  plain- 
tiff In  error  Boyd,  on  cross-examination, 
where  he  got  the  ring  that  he  had  hidden  be- 
tween his  pants  and  drawers  when  he  was 
arrested,  and  followed  this  by  the  question, 
"Did  you  have  a  ring  hidden  between  your 
pants  and  drawers  when  you  were  arrested?" 
The  court  promptly  sastalned  objections  to 
both  these  questions  as  soon  as  they  were 
aslced.  There  was  nothing  in  the  evidence 
that  tended  to  show  that  a  ring  was  In  any 
way  connected  with  the  crime  charged  in  the 
Indictment,  and  it  was  therefore  Improper  for 
connsel  to  ask  these  questions ;  but  only  two 
qnestions  were  asked  concerning  the  ring, 
and  no  attempt  was  made  to  proceed  along 
that  line  of  cross-examination  after  objec- 
tions had  been  sustained.  These  questions 
would  not  justify  a  reversal  of  the  cause. 
Schroeder  v.  People,  196  111,  211,  63  N.  E. 
678.  In  the  hurried  work  of  a  trial  counsel 
might,  by  mistake,  ask  improper  questions, 
and  even  If  done  from  an  improper  motive 
It  wonld  not  necessarily  reverse  the  case. 
No  absolute  rule  can  be  laid  down  as  to  the 
conduct  of  the  prosecuting  attorney.  The 
matter  is  one  which  must  necessarily  be  In- 
trusted very  largely  to  the  discretion  of  the 
presiding  judge.  Gallagher  v.  People,  211 
111.  158,  71  N.  E.  842,  and  cases  cited. 

The  evidence  supports  the  verdict;  and, 
as  we  find  no  substantial  errors  In  the  record, 
the  judgment  of  the  criminal  court  will  be 
afSrmed. 

Judgment  affirmed. 

(234  111.  397) 

W.  W.  BROWN  CONST.  CO.  v.  CENTRAL 

ILUNOIS  CONST.  CO.  et  al. 

(Supreme  Court  of  Illinois.     April  23,   1908.) 

Rehearing  Denied  June  o,  1908.) 

1.  Railroads— Mechanics'   Liens— Waivkr— 
subcontkaciobs. 

Bnrd's  Rev.  St.  1905,  c  82,  {  8,  gives  a 
subcontractor  a  lien  on  the  railroad  for  work 
done  under  contract  with  tiie  original  contract- 
or; and  by  paragraph  9  it  is  provided  that  the 
lien  shall  not  attach  until  notice  thereof  la 
filed.  The  contract  of  the  original  contractor 
with  a  railroad  provided  that  "the  completed 
work  when  offered  to  the  company  for  acceptance 
shall  be  delivered  free  from  any  and  all  liens, 
claims,  and  encumbrances  of  any  description." 
The  contract  of  the  subcontractor  expressly  rec- 
ognized the  quoted  provision  of  the  original  con- 
tract    Held,  that  the.  subcontractor  coald  nut 


claim  a  lien  under  the  statute,  since  he  was 
bound  by  the  original  contract,  and  hence  waiv- 
ed the  lien. 

2.  Same. 

Held,  also,  that  the  quoted  terms  of  the 
original  contract  were  not  too  indefinite  to  waive 
the  lien  of  the  statute,  in  that  the  provisions  of 
the  contract  could  be  complied  with,  and  a  lien 
could  thereafter  attach  by  the  giving  of  the 
notice  required  by  section  9,  c  82,  Hurd's  Rev. 
St.  1905,  since  an  inchoate  lien  attaches  by 
section  8,  and  merely  ceases  to  exist  on  failure 
to  give  the  notice  required  by  section  9. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Mont- 
gomery County ;   S.  L.  Dwlght,  Judge. 

Action  by  the  W.  W.  Brown  Construction 
Company  against  the  Central  Illinois  Con- 
struction Company  and  others  to  enforce  a 
mechanic's  Hen  against  a  railroad.  From  a 
judgment  of  the  Appellate  Court  reversing 
a  decree  for  plaintiff,  plaintiff  appeals.  Af- 
firmed. 

On  December  29,  1905,  the  W.  W.  Brown 
Construction  Company,  the  appellant,  filed  Its 
bill  In  the  circuit  court  of  Montgomery  coun- 
ty against  the  Central  Illinois  Construction 
Company,  the  St  Louis  &  Northeastern  Rail- 
way Company  (appellees),  and  the  Equitable 
Trust  Company  to  enforce  a  subcontractor's 
Hen  against  the  property  of  the  railway  com- 
pany, under  paragraph  8,  c.  82,  Hurd's  Rev. 
St  1905.  The  Central  Illinois  Construction 
Company  was  the  original  coptractor.  An 
answer  and  replication  were  filed,  and  upon 
a  hearing  the  court  entered  a  decree  finding 
the  sum  of  |21,518,  with  Interest  thereon 
from  November  15,  1905,  to  be  due  appellant 
from  the  original  contractor,  awarding  ap- 
pellant a  Hen  for  that  amount  upon  the  prop- 
erty of  the  railway  company,  and  dismissing 
the  bill  as  to  the  last-named  defendant  The 
Appellate  (3onrt  for  the  Third  District  re- 
versed that  decree^  holding  that  appeHant 
was  not  entitled  to  a  lien,  and  remanded  the 
cause,  with  directions  to  dismiss  the  bill. 
From  that  judgment  this  appeal  is  prose- 
cuted. 

On  Marcb  8,  1905,  the  St  Louis  &  North- 
eastern Railway  Company  entered  Into  a 
written  contract  •  with  the  Central  Illinois 
Construction  Company  to  construct  and 
equip,  ready  for  operation,  a  line  of  electric 
railway  from  Hlllsboro,  111.,  to  Madison  and 
Venice,  111.,  a  distance  of  67  miles.  The  lien 
sought  to  he  foreclosed  was  for  work  done 
In  excavating  and  grading  the  portion  of  the 
right  of  way  between  the  cities  of  Hlllsboro 
and  Litchfield  by  appellant  under  a  written 
contract  betw.een  appellant  and  the  wlginal 
contractor.  This  contract  provides,  among 
other  things,  that  appellant  aiiali  be  paid 
for  excavating  as  follows:  For  all  earth- 
work 20  cents  per  cubic  yard;  for  loose 
rock  excavation  40  cents  per  cubic  yard ;  for 
solid  rock  excavation  95  cents  per  cubic  yard ; 
and  that  the  material  shall  be  classified  as 
solid  rock,  loose  rock,  and  earth.  By  the 
contract  the  (dilef  oiglneer  of  appellee  con- 
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BtmcUon  comi^any  was  appointed  umpire, 
with  power  to  determine  the  amount  to  be- 
come due  under  the  contract,  his  decision  to 
have  the  effect  of  an  award,  and  to  be  final 
and  binding  upon  the  parties  Payments 
were  made  trom  time  to  time  as  the  work 
progressed.  When  It  was  completed  the  en- 
gineer made  a  final  estimate  of  the  amonnt 
due.  Appellant  contends  that  this  estimate 
or  finding  is  not  binding  upon  the  parties 
for  various  reasons,  and  that  the  amonnt 
actually  due  It  was  much  greater  than  the 
sum  BO  fixed.  According  to  that  finding 
there  was  still  due  to  appellant  the  sum  of 
$8,965.52,  and  this  was  tendered  to  It  by  the 
constmctlon  company.  The  difference  ($12,- 
552.48)  between  that  amount  and  the  prin- 
cipal sum  for  which  a  lien  was  decreed  Is 
the  money  here  In  controversy.  Appellant 
claims  that  the  engineer  classified  a  large 
quantity  of  material  as  "earth"  wbldh  should 
have  been  classified  as  "loose  rock,"  and  that 
the  amount  allowed  by  the  engineer  for  ex- 
cavating that  material  is  therefore  20  cents 
per  cubic  yard  less  than  it  should  be.  The 
sum  in  dispute  is  ascertained  by  figuring  the 
additional  20  cents  per  cubic  yard  upon  that 
quantity  of  material.  The  engineer's  esti- 
mate of  the  total  yardage  excavated  is  not 
questioned  by  appellant  The ,  disagreement 
pertains  solely  to  the  classification  of  the 
material  moved. 

Appellees  contend  (1)  that  appellant  has 
no  lien;  and  (2)  that  no  more  Is  due  to  it 
than  the  sum  tendered.  Appell^t  assigns 
as  error  the  action  of  the  Appellate  Court  in 
failing  to  afUrm  the  decree  of  the  circuit 
court 

Thomas  B.  Dempcy  and  Jett  &  Kinder,  for 
appellant  Terry  &  Gueltig  (J.  H.  Atterbury, 
of  cotmsel),  for  appellees. 

SCOTT,  3.  (after  stating  the  facts  as 
above).  The  initial  question  In  this  litiga- 
tion is  whether  the  appellant  has  a  lien  by 
virtue  of  paragraph  8,  c.  82,  Kurd's  Rev.  St 
1905,  which  reads  as  follows:  "Every  per- 
son who  shall  hereafter,  as  sul>contractor, 
materialman,  or  laborer,  furnish  to  any  con- 
tractor with  any  such  railroad  corporation 
any  fuel,  ties,  materials  supplies,  or  any 
other  article  or  thing,  or  who  shall  do  and 
I)erform  any  work  or  labor  for  such  contract- 
or in  conformity  with  any  terms  of  any  con- 
tract, express  or  implied,  which  such  con- 
tractor may  have  made  with  any  such  rail- 
road corporation,  shall  have  a  lien  upon  all 
the  property,  real,  persona]  and  mixed,  of 
said  railroad  cor^oration:  Provided,  such 
subcontractor,  materialman  or  laborer  shall 
have'  complied  with  the  provisions  of  this 
act;  but  the  aggregate  of  all  liens  hereby 
authorized  shall  not,  in  any  case,  exceed  the 
price  agreed  upon  in  the  original  contract  to 
t)e  paid  by  such  corporation  to  the  original 
contractor:    And,  provided,  further,  that  no 


such  lien  shall  take  priority  over  any  existing 
Hen." 

Appellant  was  a  subcontractor  under  the 
Central  Illinois  Construction  Company.  The 
contract  I>etween  the  construction  company 
and  the  railway  company  required  that  the 
construction  company  should  complete  and 
equip,  ready  for  operation,  the  entire  pro- 
posed line  of  railway,  and  in  that  agreement 
is  found  this  provision:  "The  completed 
work,  when  offered  to  the  company  for  ac- 
ceptance, shall  be  delivered  free  from  any 
and  all  liens,  claims,  or  encumbrances  of  any 
description,  other  than  the  lien  of  the  mort- 
gage which  the  company  proposes  to  place 
upon  It  as  aforesaid."  The  word  "company," 
as  here  used,  designated  the  corporation  that 
o'wned  the  railway.  In  Von  Platen  v.  Win- 
terbotham,  203  111.  193,  204^  67  N.  E.  843, 
845,  which  was  a  suit  to  enforce  a  mechanic's 
lien,  this  court  said:  "It  is  not  to  be  pre- 
sumed that  the  Legislature  intended  to  re- 
strict or  abridge  the  right  of  contract  which 
the  owner' has,  and  to  give  a  lien  to  a  sub- 
contractor, where  the  terms  of  the  only  con- 
tract to  which  the  owner  is  a  party  are 
such  that  no  lien  can  arise,  or  in  spite  of 
an  agreement  that  there  shall  be  no  lien. 
•  •  *  No  reason  is  apparent  why  sub- 
contractors should  be  permitted  to  establish 
secret  Hens  against  property,  not  authoriz- 
ed under  the  original  contract  or  in  viola- 
tion of  Its  terms."  The  reasoning  which  led 
to  that  conclusion  in  a  suit  under  the  me- 
chanic's lien  act  seems  equally  applicable  to 
this  proceeding  brought  under  the  act  in 
reference  to  liens  upon  railroads.  See,  also, 
Williams  V.  Rittenhouse  &  Embree  Co.,  198 
lU.  602,  64  N.  E.  995.  In  Schroeder  v.  Gal- 
land,  134  Pa.  277,  19  Atl.  632,  7  L.  R.  A. 
711,  19  Am.  St  Rep.  691,  the  original  con- 
tract provided  that  the  building,  when  com- 
pleted, should  be  delivered  to  the  owner 
"free  of  all  liens  and  encumbrances,  or  any 
claims  whatever  that  might  arise  under  any 
action  of  the  party  of  the  second  part,  or 
his  legal  representatives,  under  this  con- 
tract" The  subcontractor  sought  to  enforce 
a  Hen  for  money  due  him  from  the  original 
contractor.  The  court  held  that  he  could 
not  enforce  a  Hen  upon  a  building  which  the 
principal  contractor  had  agreed  to  build  and 
deliver  free  of  all  Hens,  as  the  subcontractor 
was  bound  by  the  original  contract,  and  pre- 
sumed to  have  notice  of  the  terms  thereof. 
To  the  same  effect  are  Shaver  v.  Murdock, 
36  Cal.  298,  and  Henley  v.  Wadsworth,  38 
Cal.  356.  In  Murphy  v.  Morton,  139  Pa.  345, 
20  AU.  1049,  Evans  v.  Grogan,  153  Pa.  121, 
25  Atl.  804,  Nice  V.  Walker,  153  Pa.  123,  23 
Atl.  1065,  34  Am.  St  Rep.  688,  and  Schmid 
V.  Improvement  Co.,  162  Pa.  2li  29  Atl.  727, 
it  was  said  that  the  holding  upon  the  con- 
trolling question  in  Schroeder  v.  Galland, 
supra,  was  to  the  effect  that  when  the  agree- 
ment between  the  owner  and  contractor  con- 
tains an  express  covenant  not  to  file  a  lien. 
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or  where  such  covenant  appears  by  necessary 
Implication,  neither  the  contractor  nor  his 
subcontractor  Is  entitled  to  file  a  lien. 

It  is  Insisted  that  In  the  light  of  these 
later  cases  the  earlier  case  can  no  longer 
be  regarded  as  authority  upon  the  proper 
construction  to  be  given  the  words  in  the  con- 
tract there  before  the  court,  and  that  Nice 
V.  Walker,  supra,  rather  than  the  Schroeder 
Case,  should  be  followed.  The  Nice  Case 
added  to  the  rule  announced  in  the  Scbiveder 
Case  the  qualification  that  the  Implied  cove- 
nant not  to  file  a  Hen  must  "so  clearly  ap- 
pear that  the  mechanic  or  materialman  can 
understand  it  without  consulting  a  lawyer 
as  to  its  legal  effect"  It  Is  apparent  from 
Von  Platen  v.  Wlnterbotham,  supra,  that  the 
law  Is  not  so  in  this  state,  but  that  the 
right  of  the  subcontractor  to  enforce  a  Hen 
is  barred  whenever  the  contract  entered  Into 
by  the  owner  contains  "an  agreement  that 
there  shall  be  no  lien."  We  think  that  If  the 
contract,  when  properly  construed,  is  found 
to  contain  such  an  agreement,  it  is  binding 
upon  the  subcontractor,  whether  or  not  he 
requires  the  assistance  of  a  lawyer  to  under- 
stand Its  provisions.  Appellant  states  that 
the  holding  of  the  Appellate  Court  "Is  clearly 
In  accord  with  reason  and  the  authorities," 
and  It  Is  suggested  by  that  court  that  the 
language  above  quoted  from  the  original 
contract  in  the  case  at  bar  Is  not  sufficiently 
precise  and  definite  in  Its  terms  to  consti- 
tute a  waiver  of  the  statutory  right  to  en- 
force the  lien.  It  is  said  that  the  provision 
would  be  compiled  with  if,  upon  the  deliv- 
ery of  the  work,  no  lien  had  been  asserted; 
that  In  the  event  of  the  faHure  of  the  rail- 
way company,  after  acceptance,  to  pay  for 
the  work  according  to  the  terms  of  the  con- 
tract, there  Is  no  inhibition  against  the  as- 
sertion or  enforcement  of  a  lien  to  secure  the 
payment  of  the  amount  remaining  due  un- 
der the  contract 

We  think  this  argument  faUs  to  give  due 
consideration  to  the  nature  of  the  lien.  The 
reasoning  apparently  is  based  on  the  theory 
that  there  is  no  Hen,  under  the  statute.  In 
a  case  where  it  may  properly  attach,  until 
the  person  claiming  the  lien  has  given  the 
notice  required  by  section  9  of  chapter  82, 
supra,  or  taken  some  other  affirmative  ac- 
tion to  enforce  the  same.  In  proper  case 
the  Hen  exists  whether  notice  Is  given  or 
not  The  proviso  in  section  9  that  the  Hen 
shall  not  attach  unless  notice  shall  have  been 
served  or  filed  "simply  means  that  the  incip- 
ient or  inchoate  lien  of  the  sul>contractor 
will  cease — not  'attach'  to  the  properly  in 
the  sense  of  becoming  a  fixed  lien  thereon" — 
If  the  notice  prescribed  by  the  statute  be  not 
given.  St  Louis  &  Peoria  Railroad  Co.  v. 
Kerr,  153  111.  182,  38.  N.  E.  633.  As  is  said 
in  that  case,  any  other  construction  of  the 
statute  would  render  it  Inoperative,  because 
it  would  make  the  statutory  lien  subject  tu 


any  other  lien  placed  upon  the  property,  or 
any  conveyance  thereof  made,  after  the  be- 
ginning of  the  work,  and  before  the  notice 
was  served  or  filed.  The  contract  here  pro- 
vided that  the  property  should  be  delivered 
free  from  any  and  all  liens,  claims,  or  en- 
cumbrances of  any  description,  and  we  think 
the  terms  Included  the  inchoate  or  incip- 
ient Hen  which  exists  before  a  notice  is 
given  or  filed,  and  before  any  attempt  is 
made  to  assert  the  statutory  right  If  the 
work  was  delivered  free  from  Hens  of  that 
character,  then  no  lien  could  be  asserted  and 
enforced  by  ni^ellant  in  this  Instance  after 
the  completed  work  had  been  offered  to  and 
accepted  by  the  railway  company.  The  lan- 
guage above  quoted  from  the  original  con- 
tract In  this  case  amounts  to  "an  agreement 
that  there  shaH  be  no  Hen,"  and  as  the  orig- 
inal contract  upon  which  the  right  of  the 
subcontractor  depends,  contains  this  provi- 
sion, the  subcontractor  has  no  Hen.  The 
fountain  cannot  rise  above  Its  head. 

The  contract  between  the  original  contract- 
or and  the  subcontractor  provides,  among 
other  things,  as  follows :  "Liens.  Before  final 
settlement  is  made  between  the  parties  here- 
to for  work  done  and  material  furnished 
under  this  contract  and  before  any  right 
of  action  shall  accrue  to  the  contractor 
against  said  company  therefor,  the  said  con- 
tractor shall  furnish  evidence  satisfactory  to 
the  chief  engineer  of  the  company  that  the 
work  covered  by  this  contract  Is  free  and 
dear  from  aU  Hens  for  labor  and  materials, 
and  that  no  claim  then  exists  against  the 
same  for  which  any  Hen  could  be  enforced." 

That  is  followed  by  provisions  in  reference 
to  final  estimates,  the  release'of  claims  of  the 
subcontractor  against  the  contractor,  appoint- 
ment of  the  umpire,  powers  of  assistant  en- 
gineers, and  then  follows  this  language:  "It 
is  finally  covenanted  and  agreed  by  and  l>e- 
tween  the  parties  hereto,  for  themselves, 
their  subcontractors,  executors,  administra- 
tors, successors,  and  assigns,  that  this  con- 
tract, and  all  of  its  terms  and  provisions, 
shall  be  binding  upon  them,  and  each  and 
every  one  of  them,  and  that  the  work  cover- 
ed by  this  contract  and  all  money  due  there- 
under, shall  be  free  from  and  not  liable  to 
any  Hen  or  charge  at  law  or  in  equity,  or 
under  the  mechanic's  Hen  act  of  any  jstate, 
territory,  or  county." 

We  think  these  provisions  Just  quoted  very 
strongly  indicate  that  the  understanding  be- 
tween the  original  contractor  and  the  sub- 
contractor was  that  the  latter  would  not' 
have  a  Hen  for  any  moneys  due  It  on  ac- 
count of  the  performance,  of  the  subcontract 
It  Is  unnecessary,  however,  to  decide  wheth- 
er these  provisions  of  the  subcontract  would, 
of  themselves,  bar  the  right  to  a  lien. 

The  judgment  of  the  Appellate  Court  wUl 
be  affirmed. 

Judgment  affirmed. 
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JONES  V.  HOWAKD. 

(Supreme  Court  of  Illinois.     April  23.  1908. 

Rehearing  Denied  June  6,  1008.) 

1.  BBOB38B8— AXTTHOEnr— CONTBAOT   OF    SaU 

—"To  Sell." 

Defendant  wrote  certain  brokers  a  letter, 
asking  them  to  assist  in  selling  certain  real 
estate  until  a  sale  was  made,  continalng,  "I 
hereby  authorize  you  to  sell  same,  and  agree  to 
pay  you  when  it  is  sold,  for  your  services,"  and 
to  furnish  the  pnrdiaser  a  good  title  and  com- 
plete abstract.  Held,  that  the  words  "to  sell" 
did  not  authorize  the  brokers  to  make  a  bind- 
ing contract  of  sale,  but  merely  to  find  a  pur- 
chaser, and  the  brokers  had  no  authority  to 
bind  defendant  by  signing  a  contract  of  sale. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Brokers,  S  13. 

For  other  definitions,  see  Words  and  Phrases, 
rol.  7,  pp.  6406-6407.] 

2.  Costs— Rmtebbnce—Necbbsitt. 

Complainant  filed  a  bill  for  specific  per- 
formance, which  defendant  answered,  whereupon 
the  case  was  referred  to  a  master.  Subsequent- 
ly complainant  amended  his  bill  by  stating  there- 
in that  defendant  had  a  homestead  in  the  prem- 
ises, and  after  further  evidence  was  taken  be- 
fore the  master  the  bill  was  again  amended  by 
striking  out  the  homestead  amendment,  where- 
upon defendant  successfully  demurred  to  the 
bill.  Beld,  that  complainant  was  not  entitled 
to  have  the  costs  of  H»e  reference  taxed  to  de- 
fendant beeauce  of  defendant's  failure  to  demur 
to  the  bill  in  the  first  instance. 
Dunn  and  Cartwright,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Sangamon 
County;   J.  A.  Crelghton,  Jndge. 

Bill  by  M.  A.  Jones  against  Thomas  W. 
Howard  for  epeciflc  performance.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

B.  S.  Smith,  for  appellant.  Albert  Salzen- 
stein  and  Conkllng  &  Irrin,  for  appellee. 


HAND,  C.  J.  This  was  a  bill  In  equity 
filed  by  the  appellant  against  the  appellee 
in  the  circuit  court  of  Sangamon  county  to 
compel  the  spedfle  performance  of  a  con- 
tract to  conTey  the  east  half  of  lot  4,  in  block 
25,  of  the  old  town  plat  of  Springfield,  111. 
The  court  sustained  a  demurrer  to  the  bill, 
and  dismissed  the  same  for  want  of  equity, 
and  the  complainant  has  prosecnted  an  ap- 
peal to  this  conrt. 

Appellee,  on  Angust  2, 1904,  was  the  owner 
of  said  premises,  and  on  that  day  placed  the 
same  In  the  hands  of  T.  C.  Baker,  Jr.,  ft  Co., 
real  estate  agents  in  Springfield,  for  sale. 
At  that  time  he  signed  an  instrument  in 
writing,  which  reads,  in  part,  as  follows: 
"Springfield,  III.,  Aug.  2,  1904. 

"To  T.  C.  Baker,  Jr.,  &  Co.— Please  assist 
me  to  sell  my  property  described  below  until 
sale  is  made  and  properly  closed.  I  hereby 
anthorize  you  to  sell  same,  and  agree  to  pay 
you  when  it  Is  sold^  for  your  services  and 
expenses'  of  advertising,  a  commission  o* 
four  per  cent  of  the  price  named  below  and 
one-half  of  all  obtained  in  excess  of  said 
price,  and  to  furnish  purchaser  a  good  title 
and  complete  abstract  thereto;  it  being  un- 
S4N.R-«e 


derstood  that  I  may  withdraw  It  from  sale 
hy  the  payment  of  one-half  of  said  commis- 
sion of  fonr  per  cent  before  sale  is  made. 

•  *  •  Description:  East  half  of  lot  4, 
hi  b]o<!k  25,  of  the  old  town  plat  804-^06 
East    Adams    street     Springfield,     Illinois. 

•  *  *  .  Price,  $10,000 ;  smallest  cash  pay- 
ment will  accept  on  time  sale,  $3,C00;  balance 
mortgage  for  one  year   at   six   per   cent 

•  *    •  Mr.  T.  W.  Howard. 
"Accepted  by  T.  C.  Baker,  Jr.,  of  the  firm, 

—Aug.  2,  1904." 

On  the  29th  day  of  March,  1905,  the  ap- 
pellant made  a  proposition  In  writing  to  T. 
C.  Baker.  Jr.,  ft  Co.,  to  purchase  said  premi- 
ses, in  the  following  form: 

"Springfield,  111.,  March  29,  1905. 

"Mr.  T.  C.  Baker,  Jr.,  ft  Co.,  Agent  for 
T.  W.  Howard— Gentlemen :  I  hereby  propose 
to  pnrchase  the  east  half  of  lot  4,  in  block 
25,  of  the  old  town  plat  of  Springfield,  III., 
and  will  pay  therefor  $3,500  In  cash  and  $7,- 
600  to  be  secured  by  mortgage  on  said  lot 
due  In  one  year,  with  interest  at  six  per  cent 
I  am  ready  to  close  the  deal  as  soon  as  you 
can  furnish  me  with  good  title  and  complete 
abstract  thereto. 

"Respectfully  yours,  M.  A.  Jones," 

— which  proposition  on  the  same  day  was 
accepted  by  T.  C.  Baker,  Jr.,  ft  Co.  aa  fol- 
lows: 

"March  29,  1905. 

"Mr.  M.  A.  Jones,  Sprbigfleld,  IIL— -Dear 
Sir:  Attached  hereto  is  a  true  copy  of  our 
authority  to  act  as  agents  for  T.  W.  Ho- 
ward in  the  sale  of  lot  4.  in  block  25,  of  the 
old  town  plat  of  Springfield,  Illinois.  In  so 
far  as  we  are  thereby  authorized,  we  as  such 
agents,  accept  your  proposition  to  purchase 
said  property  as  contained  in  your  letter  of 
this  date. 

"Respectfully  yours, 

"T.  C  Baker,  Jr.,  ft  Co. 

"By  T.  C.  Baker,  Jr." 

There  was  attached  to  the  foregoing  letter 
of  T.  C  Baker,  Jr.,  ft  Co.  a  copy  of  the  origi- 
nal Instrument,  which  authorized  T.  C.  Bak- 
er, Jr.,  ft  Co.  to  make  a  sale  of  said  premi- 
ses. The  appellee  refused  to  convey  the 
premises  to  appellant  whereupon  this  bill 
was  filed. 

The  main  question  discnssed  In  the  briefs 
of  the  parties  is,  did  T.  C.  Baker,  Jr.,  ft  Co. 
have  the  right,  under  the  authority  In  writ- 
ing given  to  them  by  the  appellee,  to  execute 
a  contract  with  the  appellant.  In  writing,  for 
the  sale  of  said  premises,  which  was  binding 
npon  the  appellee,  and  which  would  be  spe- 
cifically enforced  by  a  court  of  equity!  The 
trial  conrt  answered  that  question  in  the 
negative,  and  we  think  correctly.  The  first 
clause  of  the  letter  of  August  2d  Is:  "Please 
assist  me  to  sell  my  property  described  be- 
low until  sale  is  made  and  properly  closed." 
These  words  cannot  be  disregarded  in  de- 
termining the  authority  conferred  by  appellee 
upon  T.  C.  Baker,  Jr.,  ft  Co.;  but  in  deter- 
mining this  question  every  word  and  phrase 
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In  the  letter  must  be  considered,  and  the  let- 
ter strictly  construed,  and  the  authority  of 
said  firm  not  extended  beyond  that  clearly 
found  In  the  letter  as  a  whole.  Blssell  \. 
Terry,  69  111.  184.  There  were  a  number  of 
things  which  the  parties  would  have  to  set- 
tle before  a  conveyance  of  the  property  could 
be  made.  The  property  was  encumbered  to 
the  amount  of  |7,000,  which  would  have  to 
be  adjusted,  and  nothing  was  said  as  to  when 
possession  of  the  premises  was  to  be  deliv- 
ered. We  think  it  clear,  therefore,  when  all 
provisions  of  the  letter  of  August  2d  are  con- 
sidered, that  all  the  defendant  Intended  to 
authorize  T.  C.  Baker,  Jr.,  &  Co.  to  do  was 
to  find  a  purchaser  for  his  property,  and  that 
he  did  not  Intend  T.  C.  Baker,  Jr.,  &  Co. 
should  execute  to  such  purchaser  a  contract 
for  the  sale  of  his  property. 

The  authorities  seem  to  be  of  one  accord 
that  a  real  estate  agent,  employed  by  the 
owner  to  find  a  purchaser  for  a  tract  of  land, 
although  the  terms  of  sale  are  fully  prescrib- 
ed, does  not  have  authority  to  execute  a  con- 
tract of  sale  which  will  bind  the  owner.  23 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  900;  19 
Cya  197,  294,  295 ;  McCuUough  v.  Hltchcoi*, 
71  Conn.  401,  42  AU.  81;  Stewart  v.  Picker- 
ing, 73  Iowa,  652,  38  N.  W.  690;  Furst  v. 
Tweed,  93  Iowa,  300,  61  N.  W.  857;  Camp- 
bell V.  Galloway,  148  Ind.  440,  47  N.  E.  818; 
Kelm  V.  Llndley  (N.  J.)  30  Atl.  1063 ;  Halsey 
V.  Monteiro,  92  Va.  681,  24  S.  E.  258;  Duffy 
T.  Hobson,  40  Cal.  244,  6  Am.  Rep.  617; 
Grant  v.  Ede,  85  Cal.  418,  24  Pac.  890,  20 
Am.  St  Rep.  237;  Larson  v.  O'Hara,  98 
Minn.  71,  107  N.  W.  821,  116  Am.  St  Rep, 
342;  ritzpatrlck  v.  Qilson,  176  Mass.  477,  57 
N.  B.  1000.  In  Keim  v.  Llndley,  supra,  the 
vice  chancellor  said:  "The  mere  employment 
of  an  ordinary  real  estate  broker  to  effect 
the  sale  of  a  parcel  of  land,  even  thongb  the 
price  and  terms  be  prescribed,  does  not 
amount  to  giving  present  authority  to  such 
broker  to  conclude  a  binding  contract  for  the 
same.  Moreover  such  authority  is  not  usual- 
ly to  be  Inferred  from  the  use  by  the  prin- 
cipal and  the  broker  In  that  connection  of 
the  terms  'for  sale,'  or  'to  sell,'  and  the 
like.  These  words  in  that  connection  usually 
mean  no  more  than  to  negotiate  a  sale  by 
finding  a  purchaser  upon  satisfactory  terms." 
In  the  Halsey  Case  the  court  quoting  from 
McCuUough  V.  Hitchco<*,  supra,  said:  "A 
real  estate  broker  or  agent  is  defined  to  be 
one  who  negotiates  the  sale  of  real  proper- 
ty. His  business  generally  is  only  to  find  a 
purchaser  who  la  willing  to  buy  the  land 
upon  the  terms  fixed  by  the  owner.  He  has 
no  authority  to  bind  the  principal  by  signing 
the  eontract  of  sale.  A  sale  of  real  estate 
involves  many  things  besides  fixing  a  price. 
The  delivery  of  the  possession  has  to  be  set- 
tled, generally  the  title  to  be  examined,  and 
the  conveyance^  witb  its  covenanta^  to  be 


agreed  upon  and  executed  by  the  owner,  all 
of  which  require  conference  and  time  for 
their  completion.  They  are  for  the  deter- 
mination of  the  owner,  and  do  not  pertain 
to  the  duty,  and  are  not  within  the  authori- 
ty, of  a  real  estate  agent  For  obvious  rea- 
sons, therefore,  the  law  wisely  withholds 
from  him  any  implied  authority  to  sign  a 
contract  of  sale  on  behalf  of  his  principal." 
In  the  case  of  Johnson  v.  Dodge,  17  111.  433, 
and  other  cases  relied  upon  by  appellant 
the  agent  was  expressly  authorized  to  make 
a  sale,  and  the  agent  had  implied  authority 
to  execute  a  contract  of  sale  in  the  name 
of  the  owner.  Here  the  agent  was  not  given 
express  authority  to  make  a  sale,  and  those 
authorities  are  not  in  point  We  are  of  the 
opinion  the  court  did  not  err  in  declining  to 
specifically  enforce  the  contract 

The  complainant  filed  his  bill,  and  the 
defendant  answered  the  same,  and  the  case 
was  referred  to  the  master  to  take  the  evi- 
dence and  report  his  conclusions.  Subse- 
quently the  complainant  amended  his  bill  by 
stating  therein  that  the  defendant  had  a 
homestead  In  the  premises.  Further  evidence 
was  taken  before  the  master,  and  the  bill 
was  again  amended  by  striking  out  the  aver- 
ment that  the  defendant  had  a  homestead  in 
said  premises,  wtaereiyton  the  defendant  de- 
murred to  the  bilL  Upon  the  demurrer  be- 
ing sustained  the  complainant  moved  the 
court  to  tax  the  costs  made  before  the  master 
to  the  defendant,  on  the  ground  tliat  he  had 
not  demurred  to  the  bill  before  It  was  amend- 
ed. The  court  overruled  the  motion.  In 
this  we  see  no  error.  The  defendant  clearly 
had  the  right  to  determine  his  own  method 
of  defense  without  subjecting  himself  to  a 
Judgment  for  costs  if  the  complainant's  bill 
was  ultimately  beld  to  be  without  merit 

The  decree  of  the  circnlt  court  will  be  af- 
firmed. 

Decree  affirmed. 

DUNN  and  CARTWRIGHT,  JJ.  (dissent- 
ing). In  some  Jnrisdlctions  It  has  been  held 
that  even  though  an  owner  of  real  estate  has 
authorized  another  to  sell  it  the  latter  cannot 
execute  a  contract  of  sale  which  will  be  bind- 
ing on  the  owner.  This  court  however,  has 
held  In  Johnson  v.  Dodge,  17  111.  438,  that  au- 
thority from  the  owner  to  sell  land  included 
the  necessary  and  usual  means  to  make  a 
binding  contract  in  the  name  of  the  principal, 
and  In  Hemstreet  v.  Bordlck,  90  111.  444,  that 
a  power  of  attorney  to  sell  land  conferred 
power  to  convey  it  To  the  same  effect  Is 
Peabody  v.  Hoard,  46  111.  242.  We  do  not 
think  these  cases  should  now  be  overruled. 
They  establish  in  this  state  the  proposition 
that  authority  to  sell  real  estate  includes  au- 
thority to  execute  a  binding  contract  of  sale. 
In  our  Judgment  the  demurrer  to  the  bill 
should  have  been  overruled. 
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(234  lU.  4U> 

PEOPLB    ex    rel.     COMMISSIONERS    OF 

HIGHWAYS    OP    COTTONWOOD    T. 

BOARD  OF  SUPERVISORS  OF 

CUMBBRIAND    COUNTI. 

(Supreme   Court  of  Illinois.     April   23,   1008. 
Rehearing  Denied  June  4,  1908.) 

1.  BSIDaES  —  ESTABLISHIIENT  —  OOUNTT     AlD 

TO  Town. 

Hurda  Rev.  St.  1905.  p.  1725,  c.  121,  {  19, 
piOTides  that  when  it  is  necessary  to  bnild  or 
rei>air  a  bridge  over  a  stream  in  a  town,  for 
which  work  the  town  is  wholly  or  in  part  re- 
sponsible, and  the  cost  will  be  more  than  20 
cents  on  the  $100  on  the  latest  assessment  roll, 
and  the  levy  of  the  road  and  bridge  tax  for  two 
years  last  past  in  the  town  was  in  each  year 
for  the  full  amount  of  40  cents  on  each  $100  al- 
lowed by  law,  the  commissioners  may  petition 
the  county  board  for  aid,  and  the  board  shall 
appropriate  one  half  the  expenses  of  the  bridge 
or  other  work  on  condition  that  the  town  shall 
furnish  the  other  half  of  the  amount.  Held 
that,  where  more  than  one  bridge  is  sought  to 
be  built,  the  cost  of  each  bridge  must  be  "more 
than  twenty  cents  on  the  $100  on  the  latest  as- 
sessment roll,"  and  the  cost  of  two  or  more 
bridges  may  not  be  aggregated  in  order  to  equal 
the  amonnt. 

rx^.  Note.— For  cases  in  point,  see  Cent.  DiR. 
vol.  8,  Bridges,  {  18.] 

2.  Mandauub  —  Gbourds  —  StrFFiciBRcr  ot 
Petition. 

In  mandamus  to  compel  a  county  board  to 
appropriate  m6ney  to  meet  one-half  of  the  ex- 
penses of  building  a  town  bridge,  it  should  ap- 
pear that  there  is  money  in  the  county  treasury 
or  under  the  county  board's  control  which  might 
lawfully  be  appropriated  for  that  purpose ;  and 
hence  a  petition  failing  to  show  that  there  were 
funds  in  the  county  treasury,  or  that  the  county 
board  had  power  to  procure  funds  which  could 
be  appropriated  for  that  purpose,  was  insuffi- 
cient 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Comber- 
land  County;   M.  W.  Thompson,  Judge. 

Mandamus  by  the  people,  on  the  relation 
ot  the  commissioners  of  highways  of  the 
town  of  Cottonwood,  to  compel  the  board  of 
supervisors  of  Cumberland  county  to  appro- 
priate one-half  the  cost  of  constructing  cer- 
tain bridges.  From  a  Judgment  of  the  Ap- 
pellate Court  for  the  Third  District,  affirm- 
ing a  Judgment  of  dismissal  on  demurrer, 
relators  appeal.    Affirmed. 

C.  A.  Shuey,  for  appellants.  Walter  Brew- 
er, State's  Atty.,  for  appellee. 


HAND,  C.  J.  This  was  a  petition  filed  in 
the  circuit  court  of  Cumberland  county  In  the 
name  of  the  people,  upon  the  relation  of  com- 
missioners of  highways  of  the  town  of  Cot. 
tonwood.  In  said  county,  against  the  board 
of  supervisors  of  said  county,  for  a  writ  of 
mandamus  to  compel  the  respondents  to  ap- 
propriate one-half  of  the  amount  necessary 
to  pay  the  cost  of  constructing  two  bridges 
In  the  town  of  Cottonwood.  A  demurrer  was 
interposed  to  the  petition  and  sustained, 
and,  the  relators  electing  to  stand  by  their 
petition,  a  Judgment  was  entered  dismissing 


the  petition  at  the  relators'  cost,  which  Judg- 
ment has  been  affirmed  by  the  Appellate 
Court  for  the  Third  District,  and  a  further 
appeal  has  been  prosecuted  to  his  court. 

The  i)etition  averred  that  it  was  necessary 
to  construct  two  bridges  In  said  town  of  Cot- 
tonwood— one  over  Muddy  credc,  at  Johns- 
town's ford,  and  the  other  over  Cottonwood 
creek,  at  Doom  Baston  ford;  that  the  cost 
of  said  bridges  would  be  $2,800,  which  was 
more  than  20  cents  on  the  latest  assessment 
roll  of  said  town,  and  that  the  levy  of  the 
road  and  bridge  tax  for  the  two  years  last 
past  In  said  town  was  In  each  year  for  the 
full  amount  of  40  cents  on  each  $100,  the 
major  part  of  which  was  needed  for  the 
ordinary  repair  of  roads  and  bridges  in  said 
town,  and  that  the  relators  had  petitioned 
the  respondents  for  aid  in  the  construction 
of  the  said  bridges,  which  aid  the  respond- 
ents had  refused  to  furnish,  etc. 

The  section  of  the  statute  under  which  it 
was  sought  to  coerce  the  board  of  supervi- 
sors of  said  county  to  appropriate  funds  to 
pay  one-half  of  the  cost  of  constructing  said 
bridges  (Hurd's  Rev.  St  1905,  {  18,  c.  121, 
p.  1725)  reads,  in  part,  as  follows:  "When  It 
Is  necessary  to  construct  or  repair  any  bridge 
over  a  stream,  or  any  approach  or  approach- 
es thereto,  by  means  of  an  embankment  or 
trestlework  on  a  public  road,  in  any  town 
or  on  or  near  to  or  across  a  town  line.  In 
which  work  the  town  is  wholly  or  in  part 
responsible,  and  the  cost  of  which  will  be 
more  than  twenty  cents  on  the  $100  on  the 
latest  assessment  roll,  and  the  levy  of  the 
road  and  bridge  tax  for  two  years  last  past 
in  said  town  was  In  each  year  for  the  full 
amoimt  of  forty  cents  on  each  $100  allowed 
by  law  for  the  commissioners  to  raise,  the 
major  part  of  which  Is  needed  for  the  or- 
dinary repair  of  roads  and  bridges,  the  com- 
missioners may  petition  the  county  board  for 
aid,  and  If  the  foregoing  facts  shall  appear, 
the  county  lx>ard  shall  apptt^riate  from  the 
county  treasurer  a  sum  sufficient  to  meet  one 
half  the  expennes  of  the  said  bridge  or  other 
work,  on  condition  the  town  asking  aid  shall 
furnish  the  other  half  of  the  required 
amount." 

The  demurrer  was  general  and  special  In 
form,  and  particularly  pointed  out  that  the 
petition  failed  to  show  that  the  cost  of  either 
one  of  the  bridges  therein  mentioned  would 
exceed  in  cost  the  amount  of  money  raised 
by  a  levy  of  20  cents  on  each  $100  valuation 
on  the  latest  assessment  roll  of  the  taxable 
property  In  said  town.  The  question  Is 
therefore  presented  upon  this  record  for 
decision  whether  the  cost  of  each  bridge 
sought  to  be  built,  before  county  aid  in  the 
construction  thereof  can  be  demanded  by  a 
town,  must  be  "more  than  twenty  cents  on  the 
$100  on  the  latest  assessment  roll,"  or  wheth- 
er the  cost  of  two  or  more  bridges  may  be  ag- 
gregated in  order  to  equal  said  amount.  We 
think  it  clear  that  It  was  not  the  intention  of 
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the  Legislature,  In  passing  the  statate  above 
quoted,  to  require  county  aid  In  the  construc- 
tion of  every  or  all  bridges  which  the  com- 
missioners of  highways  in  the  several  towns 
might  determine  to  construct,  but  that  such 
eld  la  required  by  said  section  of  the  statute 
only  in  exceptional  cases  and  only  where 
the  cost  of  a  single  bridge  will  be  more  than 
20  cents  on  the  $100  on  the  latest  assessment 
roll,  otherwise  It  wpuld  be  possible  for  a 
town  to  aggregate  the  cost  of  all  bridges  to 
be  constructed  In  the  town,  and  the  county 
in  which  the  town  was  located  could  be  re- 
quired, under  the  statate,  to  pay  one-half 
of  the  cost  of  every  bridge  constructed  In 
the  town  If  the  aggregate  of  the  cost  of  all 
the  bridges  exceeded  20  cents  on  the  $100 
of  the  latest  assessment  roll,  which  clear- 
ly was  not  the  object  sought  to  be  accom- 
plished by  9ald  section  of  the  statute. 

It  Is  urged,  however,  by  relators  that  this 
court  In  Town  of  New  Boston  v.  Board  of 
Supervisors,  110  111.  197,  and  People  ez  rel. 
v.  Board  of  Supervisors,  125  111.  9,  17  N.  B. 
147,  Is  committed  to  the  view  that  the  cost 
of  several  bridges  may  be  aggregated  in  or- 
der to  make  the  cost  of  construction  more 
than  20  cents  on  the  $100  on  the  latest  bb- 
sessment  roll.  While  the  facts  In  those  cases 
would  seem  to  Justify  the  conclusion  of  the 
relators,  the  question  raised  in  this  case 
was  not  raised  or  discussed  in  either  of  those 
cases,  and  those  cases  are  not  authority  up- 
on the  point  now  under  consideration.  Our 
conclusion  Is,  therefore,  that  the  petition 
filed  by  the  relators  does  not  show  the  re- 
lators entitled  to  the  relief  prayed  for  there- 
in. 

In  Board  of  Supervisors  v.  People  ez  rel., 
222  111.  9.  78  N.  E.  13,  It  was  held.  In  a  case 
like  this,  that  to  Justify  a  court  In  issuing  a 
writ  of  mandamus  to  require  a  county  board 
to  appropriate  money  to  meet  one-half  of  the 
expenses  of  building  a  town  bridge,  even 
where  the  commissioners  of  highways  have 
fully  compiled  with  the  statute  Authorizing 
such  appropriation,  it  should  appear  that 
there  is  money  in  the  county  treasury  or  un- 
der the  control  of  the  county  board  which 
might  lawfully  be  appropriated  for  that  pur- 
pose. The  petition  filed  In  this  case  failed 
to  show  that  there  were  funds  in  the  county 
treasury  of  Cumberland  county,  or  that  the 
county  board  had  power  to  procure  such 
funds,  which  could  be  lawfully  appropriated 
by  the  county  board  of  said  county  to  aid 
in  the  construction  of  said  bridges. 

For  the  reasons  hereinbefore  stated  in  this 
opinion,  the  petition  filed  by  the  relators  was 
insufilclent,  and  the .  court  properly  sustain* 
ed  a  demurrer  thereto. 

The  Judgment  of  the  Appellate  Court  will 
be  aflSrmed. 

Judgment  affirmed. 

DUNN,  J.,  took  no  part  in  tue  decision  of 
tbi4  cajse. 


(Bt  m.  os> 
PEOPLE  ex  rel.  MILLBR  t.  CITT  OF  CHI- 
CAGO et  al. 

(Supreme  Court  of   Illinois.     April   23,    1908. 
Rehearing  Denied  Jane  5,  190S.) 

1.  CONSTITUTIONAI,  LAW  —  DiSrrBIBDTION   OF 

PowEBS— Delegation  of  Juoiciai.  Powers 
— PowEB  TO  Removk  dviL  Sebvice  E!m- 
VLorta. 

Under  Civil  Service  Act,  |  12  (Hnrd's  Rev. 
St.  1905,  c.  24,  S  457),  providing  that  no  officer 
in  the  classified  civil  service  of  any  city  shall 
be  removed  except  for  cause  and  after  an  oppor- 
tunity for  hearing,  the  charges  to  be  investigat- 
ed by  or  before  the  civil  service  commission  or 
some  officer  or  board  appointed  by  it,  charges 
were  preferred  against  relator,  a  police  officer, 
and  he  was  tried  before  a  board  appointed  by 
the  commission  consisting  of  a  majority  of  the 
commissioners,  which  recommended  his  removal. 
Held,  that  the  removal  of  the  officer  was  not 
a  judicial  act,  as  there  is  no  title  or  proi>erty 
in  a  public  office,  and  the  statute  was  not  un- 
constitutional on  the  ground  that  it  .delegated 
judicial  powers  to  the  commission,  or  because 
the  commission  referred  the  actual  hearing  of 
the  charges  to  a  board,  as  provided  by  the  act. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  10,  Constitatlonal  Law,  I  143.] 

2.  MUNICIFAI.    COBFOBATIONS— REUOVAIt— RB- 

vovAL  BT  Civil  Sbbvicb  Couuission  — 
Pboceedinos— Readiro  or  EjViobnce  -Tak- 
en AT  Tbial— NKCBsarrr. 

It  was  not  necessary  that  the  evidence  tak- 
en at  the  trial  be  read  by  the  commission  before 
acting  upon  the  recommendation  of  the  trial 
board,  as  the  civil  service  commission  is  not 
required  to  review  in  any  specific  manner  the 
evidence  before  the  trial  board,  nor.  to  call  wit- 
nesses, notify  the  accused,  or  give  him  an  op- 
portunity to  be  heard  before  the  commission  it- 
self before  passipi;  upon  the  finding  of  the  trial 
board;  and,  it  will  be  presumed  there  was  an 
investigation,  pursuant  to  the  law  unless  the 
contrary  is  shown. 

3.  Mandamus  —  Subjects  and  Pubposes  — 
Matters  of  Dmcbetiow. 

Wherever  acts  necessarily  reonire  the  ex>> 
ercise  of  judgment  and  discretion  by  an  officer, 
body,  or  person  performing  such  acts,  manda- 
mus will  not  lie  to  direct  now  such  discretion 
shall  be  exercised. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  33,  Mandamus,  f  134.] 

4.  Municipal  Cobpobations  —  Givn,  Skbvici 
EMrLoyfis  —  ReuovaIi  —  Review  of  Pbo- 

CEEDINGS. 

Where  relator,  a  police  lieutenant,  was 
charged  with  neglect  of  his  official  dnties,  and 
was  tried  l}efore  a  board  appointed  by  the  civil 
service  commission  as  required  by- statute,  and 
dismissed  by  the  commission  upon  the  recom- 
mendation of  the  trial  board,  the  proceedings 
cannot  be  set  aside  by  the  courts. 

Appeal  from  Circuit  Court,  Cook  County; 
John  Gibbons,  Judge. 

Mandamus  by  the  people,  on  the  relation  of 
James  J.  Miller,  against  the  city  of  Chicago 
and  others.  From  a  judgm«it  reinstating 
relator  as  a'  police  officer,  defendants  appeal. 
Reversed  and  remanded,  with  instructions. 

Clyde  L.  Day  and  George  W.  Miller  (Ed- 
ward J.  Brundage,  Corp.  Counsel,  of  counsel), 
for  appellants.    A.  D.  Gash,  fpr  appellee. 

CARTER^  J.  This  la  an  appeal  from  a 
judgment  o(  the  circuit  court  of  Cook  county 
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granting  the  writ  of  mandamus  on  petition 
of  James  J.  Miller,  appellee,  by  which  it  was 
commanded  that  appellants  place  the  name 
of  said  Miller  upon  the  police  pay  roll  of 
the  dtr  of  Chicago  as  Uentenant  of  police, 
with  the-  right  to  continue  thereon  and  re- 
ceive a  salary  the  same  as  prior  to  the  time 
of  his  removal.  After  various  amendments 
to  the  pleadings  the  case  was  heard  by  the 
court,  jury  being  waived,  on  the  petition  as 
amended,  answer,  and  replication  thereto, 
and  the  court  on  November  26,  1907,  entered 
a  Judgment  and  order  in  favor  of  appellee 
and  granted  the  writ  as  above  stated.  From 
this  Judgment  an  appeal  was  prayed  to  this 
court. 

Appellants  asked  the  trial  court  to  hold 
the  following  proposition  of  law:  "The  pro- 
vision of  section  12  of  the  civil  service  act 
[  nurd's  Rev.  St.  1905,  c.  24,  {  457]  providing 
that  charges  against  an  oflBcer  or  employe 
In  the  clasBlfled  service  shall  be  Investigated 
by  or  before  the  civil  service  conunisslon,  or 
some  officer  or  board  appointed  by  said  com- 
inissiou  to  conduct  said  investigation,  is  not 
void  as  delegating  a  Jndlciar  power,  con- 
trary  to  the  provisions  of  the  Constitntioa 
of  the  state  of  lUinols."  The  trial  Judge 
made  the  following  notation  on  this  proposi- 
tion: "Denied,  because  that  part  of  section 
12  which  authorizes  the  commission  to  dele- 
gate Judicial  power  to  an  officer  or  board  is 
unconstitutional."  The  case  is  brought  di- 
rectly to  this  court  because  the  constitution- 
ality of  this  provision  of  the  statute  is  ques- 
tioned, 

.  That  part  of  the  provision  of  section  12 
of  the  city  civil  service  act  now  in  force  in 
the  city  of  Chicago  involved  In  this  ques- 
tion reads  as  follows :  "No  officer  or  employ^ 
in  the  claseifled  civil  service  of  any  city  who 
shall  have  been  appointed  under  said  rules 
and  after  said  examination,  shall  be  removed 
or  discharged  except  for  cause,  upon  written 
charges  and  after  an  opportunity  to  be  heard 
in  his  own  defense.  Such  charges  shall  be 
investigated  by  or  before  said  civil  service 
commission,  or  by  or  before  some  officer  or 
board  appointed  by  said  commission,  to  con- 
duct such  Investigation.  The  finding  and 
decision  of  such  commission  or  Investigating 
officer  or  board,  when  approved  by  said  com- 
mission, shall  be  certified  to  the  appointing 
officer,  and  shall  be  forthwith  enforced  by 
Buch  officer,"  etc.  Hurd's  Rev.  St  1906,  p. 
396,  c.  24,  •{  457.  This  court  has  held  in 
People  V.  Klpley,  171  111.  44,  49  N.  B.  229, 
41  L.  R.  A.  775,  that  the  civil  service-  act 
here  In  qnestlon  Is  not  unconstitutional,  as 
delegating  Judicial  power  to  the  cIvU  service 
commissioners;  that  the  Legislature  has 
the  power  to  control  municipalities  created 
by  It,  and  may  direct  how  officers  shall  be 
elected  or  appointed  by  such  cities  and  how 
they  may  be  removed.  This  court.  In  the 
recent  decision  of  City  of  Aurora  v.  Schoe- 
berlein,  230  III.  406,  82  N.  E.  860,  held  that 
section  12  In  the  act  of  1903,  providing  for 


the  appointment  of  police  and  fire  commis- 
sioners In  certain  cities  (Hurd's  Rev.  St 
1905.  p.  390,  c  24,  i  4341),  which  gave  such 
conuulsfiioners  power  to  remove  the  officers 
in  the  department  under  them  for  cause, 
was  not  unoonstltutlonal,  as  delegating  Judi- 
cial power  to,  such  board.  The  powers  given 
the  police  and  fire  commissioners  under  that ' 
act  are  very  similar  to  those  given  to  the 
civil  service  commissioners  under  this  act 
The  removal  of  an  officer  Is  not  the  ex- 
ercise of 'a  Judicial  power,  as  there  is  no 
such  thing  as  title  or  property  In  a  pub- 
lic office.  Donahue  v.  County  of  Will,  100 
111.  94;  Stem  v.  People,  102  111.  540. 

The  charges  tigalnst  appellee  were  not 
heard,  in  the  first  instance,  by  the  civil 
service  commission,  but  by  a  trial  board  of 
the  police  department  designated  by  the  civil 
service  commission  for  that  purpose,  In  ac- 
cordance with  its  rules.  Appellee  was  charg- 
ed with  being  absent  from  duty  without  per- 
mission  of  the  general  superintendent  or  his 
commanding  officer.  On  the  hearing  before 
the  trial  board  these  charges  were  found  to 
be  true,  and  the  following  finding  was  made : 
"Upon  Investigation  of  within  charges  we 
find  said  James  J.  Miller  guilty  of  being  ab- 
sent from  duty  without  permission  of  the 
general  superintendent  of  police  or  his  com- 
manding officer,  and  decide  that  he  be  dis- 
charged from  his.  position  of  lieutenant  of 
police,"  etc. — which  finding  was  thereafter 
approved  by  the  civil  service  .commission. 
As  we  understand  the  ruling  of  the  trial 
court  on  the  proposition  of  law  in  question, 
it  was  held  that  the  part  of  section  12  of 
said  civil  service  act  which  authorizes  the 
civil  service  commission  to  allow  the  investi- 
gation to  be  conducted  before  an  officer  or 
board  appointed  by  It,  rather  than  by  the 
commission  Itself,  was  a  delegation  of  Judi- 
cial power,  and  therefore  unconstitutional. 
If  the  civil  service  commission.  In  hearing 
such  charges,  would  not  exercise  Judicial 
functions,  it  is  difficult  to  see  how  it  dele- 
gates Judicial  functions  to  the  board  or  of- 
ficer designated  to  Investigate  the  charges, 
when  such  board  or  officer  exercises  no  great- 
er power  In  the  investigation  than  would  the 
commission  Itself.  Indeed,  this  trial  board 
did  not  exercise  as  great  a  power  as  the  com- 
mission, as  it  only  had  authority  to  hear 
the  charges  and  recommend  action,  subject 
to  approval  or  disapproval  by  the  commis- 
sion. Said  section  12  specifically  provides 
that  these  Investigations  may  be  conducted 
by  such- boards  or  officers,  and  the' reasoning 
of  this  court  in  People  v.  Klpley,  supra,  and 
City  of  Chicago  v.  People,  210  111.  84,  71  N. 
B.  816,  is  conclnslve  as  to  the  constitutional- 
ity of  this  provision.  A,  very  similar  provision 
in  the  New  York  civil  service  law  has  been 
upheld  by  the  highest  court  of  that  state. 
Pec^Ie  ez  rel.  v.  Board  of  Police  Com'rs, 
93  N.  X.  97. 

The  evidence  before  the  trial  board  was 
taken  down  In  shorthand,  and  was  shown  on 
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tbls  hearing  not  to  bave  been  written  up  and 
read  bgr  the  civil  service  commission  before 
the  recommendation  of  the  trial  board  was 
acted  upon,  and  it  is  insisted  tbat  all  tbls 
evidence  must  be  read  bythe  commission  in 
order  to  comply  with  the  law  and  jnstlfy  the 
removal.  We  cannot  agree  with  this  conten- 
tion. The  intent  of  the  law  is  that  the  civil 
service  commission  shall  exercise  its  own 
Judgment  in  reaching  a  conclusion  as  to 
whether  the  recommendation  of  the  trial 
board  shall  be  approved  or  ^disapproved.  The 
law  does  not  require,  however,  that  the  evi- 
dence before  the  trial  board  shall  be  taken 
down  in  shorthand,  and,  even  If  such  evi- 
dence be  talsen  down,  the  law  does  not  re- 
quire that  it  siiall  be  written  up  and  read  by 
the  commission  before  it  malies  its  finding  on 
the  recommendation.  The  civil  service  com- 
mission Is  not  required  to  review  in  any  spe- 
cific manner  the  evidence  before  the  trial 
board,  call  witnesses,  notify  the  accused,  or 
give  him  an  opportunity  to  be  heard  before 
the  commission  Itself,  previous  to  approving 
or  disapproving  the  finding  of  the  trial  board. 
What  examination  or  Investiga'tion  was  made 
by  the  civil  service  commission  is  not  dis- 
closed by  the  record ;  but  It  must  be  presum- 
ed to  have  been  in  accord  with  the  law,  un- 
less the  contrary  be  shown.  It  may  be  noted 
that  in  this  case  the  trial  board  was  compos- 
ed of  two  members  of  the  civil  service  com- 
mission— a  majority  of  the  latter  body. 

The  petition  of  appellee  alleges  that  appel- 
lee was  denied  the  right  of  having  counsel 
before  the  trial  board.  The  evidence  does 
not  support  this  contention,  and  appellee  does 
not  here  insist  upon  this  point. 

It  is  most  earnestly  insisted  that  the  char- 
ges against  the  appellee  were  not  proven  be- 
fore the  trial  board,  and  that  he  was  removed 
without  cause.  This  court,  in  City  of  Chica- 
go V.  People,  210  111.  92,  71  N.  E.  819,  said: 
"After  a  trial  is  held  in  the  manner  pointed 
out  by  the  statute  before  the  proper  board, 
and  evidence  is  taken  tending  to  show  th? 
guilt  of  the  person  charged,  we  are  of  the 
opinion  that  the  action  of  the  civil  service 
commission,  based  on  the  finding  of  the  board, 
is  final,  and  not  reviewable  by  the  courts. 
•  •  •  The  statute  does  not  contemplate  a 
review  of  the  action  of  the  commission  which 
results  in  the  discharge  of  an  ofilcer  or  em- 
ploye of  the  city,  after  a  lawful  trial  before 
the  proper  board,  by  any  tribunal  whatso- 
ever." Appellee  contends  that  the  decision 
Just  referred  to  is  not  conclusive  here,  be- 
cause there  was  not  in  the  case  now  at  bar  a 
proper  trial.  We  held  in  Wilcox  v.  People, 
90  111.  186,  that,  where  the  law  has  vested 
quasi  Judicial  power  (such  as  that  of  removal 
of  civil  service  employes  here  in  question) 
even  in  subordinate  administrative  ofilcers, 
the  courts  will  not  inquire  whether  an  officer 
has  acted  within  the  power,  and  will  not  at- 
tempt to  substitute  their  own  judgment  or 
discretion  for  that  of  the  officer,  and  will  not 


supply  any  other  conditions  to  the  exercise  of 
his  discretionary  power  than  those  the  law 
has  provided.  Where  acts  and  duties  neces- 
sarily call  for  the  exercise  of  Judgment  and 
discretion  on  the  part  of  an  officer,  body,  or 
person  at  whose  hands  performance  is  re- 
quired, mandamus  will  not  lie  to  direct  how 
such  discretion  shall  be  exercised.  High  on 
Ex.  Legal  Remedies  (3d  Ed.)  {  24;  2  Spell- 
ing on  Ex.  Relief,  {  1384. 

Even  granting  that  the  courts  have  power, 
by  mandamus,  to  review  the  findings  of  such 
civil  service  commissioners,  where  their  dis- 
cretionary power  has  been  grossly  abused,  or 
exercised  for  selfish  and  unworthy  motives,  or 
in  an  arbitrary  or  capricious  manner,  which  we 
do  not  here  decide,  yet  there  is  nothing  in  this 
record  which  tends  to  show  that  the  discre- 
tion of  the  trial  board,  as  approved  by  the 
dvU  service  commission,  was  not  exercised 
in  a  proper  manner.  Under  the  decisions  of 
this  court,  we  think  the  finding  of  the  trial 
board,  approved  by  the  civil  service  commis- 
sion, as  shown  by  this  record,  cannot  be  set 
aside  by  the  courts.  City  of  Chicago  v.  Peo- 
ple, supra;  Kenneally  v.  City  of  Chicago,  220 
111.  485,  77  N.  B.  155 ;  Kammann  v.  City  of 
Chicago,  222  111.  63.  78  N.  E.  16.  The  con- 
tention of  appellee  in  this  regard,  If  upheld, 
would  practically  amount  to  a  review  of  the 
evidence  by  the  courts  in  all  investigations 
conducted  by  the  civil  service  commission  or 
under  Its  direction.  This  is  not  the  law.  As 
was  said  in  City  of  Aurora  v.  Schoeberlein, 
230  111.  504,  82  N.  E.  862,  such  a  review  by 
the  courts  "would  be  the  exercise  of  execu- 
tive powers,  which  the  separation  of  depart- 
ments of  the  government  precludes  the  court 
from  exercising." 

Other  points  have  been  discussed  in  the 
briefs;  but  what  we  have  already  said  In 
the  opinion  disposes  of  these  questions,  and 
renders  unnecessary  further  discussion  there- 
on. For  the  reasons  heretofore  set  out,  the 
circuit  court  erred  in  entering  the  judgment 
restoring  the  appellee  to  the  police  roster  as 
lieutenant  of  police. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  dismiss  the  petition. 

Reversed  and  remanded,  with  directions. 

C»4  IlL  421) 
PBOPIiE  ex  rel.  JENKINS  v.  BOARD  OF 
EDUCATION  OF  CITY  OF- CHI- 
CAGO et  al. 
(Supreme   Gonrt  of  Illinois.      April   23,   1908. 
Rehearing  Denied  June  9,  1908.) 

1.  Schools   and   Scrool   Distbicts— Poliob 
PowEB  —  Health  Obdinancb  —  Vaccisa- 

TION. 

The  generar  police  powers  of  a  city  author- 
izing the  passing  of  ordinances  and  the  making 
of  regulations  for  the  promotion  of  health  or 
the  suppression  of  disease  do  not  include  the 
passage  of  an  ordinance  making  vaccination  a 
condition  precedent  to  the  right  of  education. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Schools  and  School  Districts,  i  329.] 
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2.  MTTNICIPAI,  CiOBPOBATIONS  —  OBDinANCZ&— 

Reasonableness— Nex:essitt. 

An  ordinance  i>assed  by  a  city  council  un- 
der its  police  power  for  the  promotion  of  health 
or  the  Boppression  of  disease  most  be  reason- 
able in  its  character,  and  rest  on  the  ground 
that  It  is  a  necessary  means  of  preserving  the 
public  health. 

[Ed.  Note. — For  eases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {§  1325,  1378.] 

3.  Schools  and  School  Distbictb— Pumub— 
Health  Regttlations— Vaccination. 

A  city  ordinance  providing  that  no  prin- 
cipal or  person  in  charge  or  control  of  any 
scjiool  shall  admit  to  the  school  any  child  who 
shall  not  have  been  vaccinated  within  seven 
yean  next  preceding  the  admission  or  applica- 
tion for  admission  to  any  such  school  of  such 
child,  nor  shall  any  such  principal  or  person 
retain  in  or  permit  to  attend  such  school  any 
child  who  shall  not  have  been  vaccinated,  was 
unreasonable  and  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  {  829.] 

4.  Health  —  Citt  Health  Coioiibsiones— 

POWEBS. 

The  health  commissioner  of  the  city  of 
Chicago  is  a  purely  ministerial  ofEcer,  with  no 
legislative  ^wers,  and  may  perform  only  such 
administrative  duties  as  are  authorised  by  some 
valid  law  or  city  ordinance. 

Appeal  from  Circuit  Court,  Gootc  County; 
J.  W.  Mack,  Judge. 

Petition  for  mandamus  by  the  people,  on 
relation  of  Louise  Jenkins,  against  the  board 
of  education  of  tbe  city  of  Chicago.  From 
a  Judgment  dismissing  the  petition,  relator 
appeals.     Reversed  and  remanded. 

Walter  J.  Watts  and  Stedman  &  Soelke, 
for  appellant.  Emll  C.  Wetten,  George  W. 
Miller,  and  Frank  Hamlin  (Edward  J.  Brund- 
age,  Corpk  Counsel),  for  appellees. 

CARTWRIGHT,  J.  Louise  Jenkins,  by  her 
next  friend,  filed  her  petition  in  the  name  of 
tbe  people,  in  the  circuit  court  of  Cook  coun- 
ty, against  tbe  board  of  education  of  tbe  city 
of  Chicago,  and  therein  alleged  that  she  was 
a  resident  of  tbe  city,  six  years  of  age,  a 
daughter  of  D.  F.  D.  Jenkins,  a  resident  and 
taxpayer  of  said  city,  and  that  on  October 
29,  1907,  she  applied  for  admission  as  a  pupil 
to  tbe  John  Flake  school,  which  she  was  en- 
titled to  attend,  and  was  denied  admission  to 
the  said  school  by  the  board  of  education  be- 
cause she  refused  to  be  vaccinated,  and  she 
prayed  for  a  writ  of  mandamus  commanding 
tbe  board  to  admit  her  to  the  public  schools. 
The  board  of  education  answered,  making  no 
denial  of  tbe  averments  of  fact  contained  In 
the  petition,  which  were  therefore  admitted 
to  be  true,  but  setting  up  in  Justification  of 
the  exclusion  of  the  relator  an  ordinance  of 
the  city  of  Chicago  and  instructions  by  the 
health  department  to  enforce  such  ordinance. 
The  relator  demurred  to  the  answer,  and  the 
court  overruled  the  demurrer.  The  relator 
elected  to  stand  by  the  demurrer,  and  Judg- 
ment was  entered  against  her,  dismissing  the 
petition  and  for  costs.  An  appeal  to  this 
court  was  prayed  for,  end  the  trial  Judge 
<!ertlfled  that  tbe  validity  of  the  city  ordi- 


nance was  Involved,  and  In  his  opinion  pub- 
lic interest  required  that  an  appeal  should 
be  taken  direct  to  this  court,  in  pursuance  of 
section  118  of  the  practice  act  Laws  1907,  p. 
467.  The  appeal  was  allowed  and  perfected, 
and  the  record  has  been  filed  in  this  court. 

The  Constitution  requires  the  General  As- 
sembly to  provide  a  thorough  and  efficient 
system  of  free  schools,  whereby  all  children 
in  this  state  may  receive  a  good  common 
school  education,  and  the  statute  provides 
for  establishing  and  keeping  in  operation 
such  schools  for  the  accommodation  of  all 
children  over  the  age  of  6  and  under  the  age 
of  21  years.  The  right  to  attend  the  public 
school  In  tbe  district  where  the  relator  re- 
sides Is  therefore  given  to  her  by  the  law, 
and  the  duty  to  admit  her  and  to  maintain 
the  school  rests  upon  the  board  of  education. 
Tbe  Legislature  have  never  made  it  a  condi- 
tion precedent  to  the  exercise  of  the  legal 
right  to  attend  the  public  schools  that  chil- 
dren shall  be  vaccinated,  and  the  question 
whether  power  to  do  that  exists  Is  not  In- 
volved In  this  case.  The  petition  alleges, 
and  the  answer  dses  not  deny,  that  the  de- 
fendants denied  to  the  relator  admission  to 
tbe  John  Flske  school,  but  the  answer  sets 
up  as  Justification  for  the  exclusion  an  ordi- 
nance of  the  city  of  Chicago.  Not  only  have 
the  Legislature  never  prescribed  vaccination 
as  a  condition  to  the  enjoyment  of  the  legal 
right  to  attend  public  schools,  but  they  have 
never  conferred  upon  cities  the  power  to  do 
so.  If  the  city  of  Chicago  has  power  to  pass 
any  ordinance  on  the  subject,  tbe  power  is 
derived  from  tbe  authority  conferred  upon 
the  city  council  to  appoint  a  board  of  health 
and  prescribe  Its  powers  and  duties,  to  do  all 
acts  and  make  all  regulations  which  may  be 
necessary  or  expedient  for  tbe  promotion  of 
health  or  the  suppression  of  disease,  and  to 
pass  all  ordinances  and  rules,  and  to  make 
all  regulations  proper  or  necessary  to  carry 
Into  effect  such  authority.  The  ordinance 
set  out  in  the  answer  was  passed  on  March 
20,  1905,  and  the  only  section  relating  to  ex- 
clusion from  schools  Is  section  1255,  which  Is 
as  follows:  "No  principal  or  person  In  charge 
or  control  of  any  school  shall  admit  to  such 
school  any  child  who  shall  not  have  been 
vaccinated  within  seven  years  next  preced- 
ing the  admission  or  application  for  admis- 
sion to  any  such  school  o(  such  child,  nor 
shall  any  such  principal  or  person  retain  In 
or  permit  to  attend  any  such  school  any  child 
who  shall  not  have  been  vaccinated  as  pro- 
vided in  this  article." 

The  general  police  powers  above  enumerat- 
ed to  pass  ordinances  and  make  regulations 
for  tbe  promotion  of  health  or  tbe  suppres- 
sion of  disease  do  not  Include  the  passage 
of  such  an  ordinance  as  this,  which  makes 
vaccination  a  condition  precedent  to  the  right 
to  an  education.  An  ordinance  passed  by 
reason  of  such  authority  must  be  reasonable 
in  its  character,  and  rest  u];>on  the  ground 
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that  It  Is  a  necessary  means  of  preserving 
the  public  health.  In  the  case  of  Potts  t. 
Breen,  167  Ul.  67,  *7  N.  E/  81,  89  L.  R.  A. 
162,  59  Am.  St.  Rep.  262,  It  was  held  that  the 
exclusion  of  a  child  from  a  public  school  be- 
cause of  a  refusal  to  be  vaccinated  can  only 
be  Justified  where  such  course  Is  necessary, 
or  reasonably  appears  to  be  necessary,  In 
case  of  an  existing  or  threatened  epidemic 
of  smallpox,  and  to  prevent  the  qpread  of 
the  disease.  In  the  caae  of  Lawbaugb  t. 
Board  of  Education,  177  111.  B72,  52  N.  B. 
850,  the  court  adhered  to  those  principles, 
and  declined  to  further  diacuas  them,  al- 
though earnestly  urged  to  reconsider  the  for- 
mer decisloo.  Section  1255  is  null  and  void 
and  affords  no  Justification  for  denying  re- 
lator admission  to  the  John  Fiske  school, 
whether  the  denial  of  her  legal  right  was 
at  the  instance  of  the  health  commissioner, 
the  health  department,  or  any  other  au- 
thority. 

The  only  other  section  of  the  ordinance 
which  has  any  relation  to  schools,  or  which 
purports  to  give  any  authority  respecting 
them  to  the  health  commissioner  or  health 
department,  is  section  1253,  and  it  does  not 
purport  to  give  any  authority  to  exclude  chil- 
dren from  schools.  It  provides  that  the 
commissioner  of  health,  or  any  ofiScer  of  the 
health  depactment  designated  and  authoriz- 
ed to  act  by  such  commissioner,  shall  have 
power  to  enter  any  of  certain  enumerated 
buildings  and  places,  among  which  are  school- 
bouses,  under  certain  circumstances,  and 
that  such  commissioner  or  officer  shall  have 
power  to  vaccinate  any  person  found  in  such 
building  or  place  whom  be  shall  deem  it  nec- 
essary or  advisable  to  vaccinate.  It  further 
purports  to  authorize  the  commissioner,  at 
any  time  when  smallpox  is  prevalent  or  an 
epidemic  of  smallpox  is  or  appears  to  be 
Imminent,  to  vaccinate  any  person  in  the 
city  whom  be  shall  deem  it  necessary  or  ad- 
visable to  vaccinate,  provided  that  such  per- 
son may  be  vaccinated  by  his  own  physician 
In  a  manner  satisfactory  to  the  commission- 
er. Although  this  section  Is  set  out  at  length 
in  the  answer,  it  is  not  alleged  that  the  com- 
missioner was  attempting  to  vaccinate  the  re- 
lator, and  no  Justification  under  its  provi- 
sions is  attempted. 

Section  1035  of  the  ordinance  purports  to 
give  to  the  commissioner  of  health  power  to 
make  such  rules' and  regulations  In  relation 
to  the  sanitary  condition  of  the  city  and  for 
the  prevention  and  suppression  of  disease, 
not  Inconsistent  with  the  municipal  code,  as 
he  niay  deem  necessary  or  advisable,  but  it 
provides  that  such  rules  and  regulations 
shall  not  take  effect  and  be  in  force  until 
approved  by  the  city  council,  except  In  cases 
of  emergency.  The  answer  does  hot  allege 
that  the  commissioner  of  health  made  any 
rules  or  regulations  or  that  any  were  ap- 
proved by  the  city  council.  The  section  fur- 
ther provides  tha:t  the  commissioner  may 
make  rules  and  regulations  for  the  preserva- 


tion of  the  public  health  In  case  of  an  emer- 
geney  from  contagious  or  epidemic  disease 
or  danger  from  anticipated  or  impending  con- 
tagious or  epidemic  disease,  but  trncb  emer- 
gency rules  and  regulations  shall,  as  floob  as 
may  be  after  the  promulgating  of  the  same, 
be  reported  to  the  dty  council  for  approval. 
Here,  again  it  does  not  appear  that  the  com- 
missioner acted  under  any  provision  of  that 
section,  or  made  any  rule  or  regulation,  or 
reported  any  to  the  city  council  after  promnl- 
gation. 

These  provisions  of  the  ordinance  are  the 
only  ones  that  could  in  any  evei\t  have  any 
relation  to  attendance  upon  the  public 
schools,  and  the  only  one  that  was  enforced' 
against  the  relator  was  section  1255,  which 
Is  null  and  void.  The  answer  alleged,  as  a 
matter  of  fact,  tliat  on  October  29,  1907,  the 
disease  of  smallpox  was  prevalent  in  the 
district  in  wUdi  the  John  Fiske  school  was 
located,  wlttiin  such  a  radius  as  to  make  It 
dangerous  for  all  persons  therein  riding 
who  had  not  been  vaccinated ;  that  the  com- 
missioner of  health  declared  smallpox  to 
be  epidemic  in  said  district,  and  instmctions 
were  given  by  the  health  department  to  ex- 
clude all  children  who  had  not  been  vaccinat- 
ed in  accordance  with  the  terms  of  the  ordi- 
nance. The  terms  of  the  ordinance  are  that 
no  child  shall  attend  the  public  schools  who 
has  not  been  vaccinated  within  seven  years, 
and  do  not  constitute  a  lawful  exercise  of 
any  power  conferred  upon  the  city.  The 
health  commissioner  is  a  purely  ministerial 
officer  and  has  no  legislative  powers  what- 
ever. The  ordinance  does  not  purport  to 
give  him  authority  to  exercise  such  powers 
or  to  make  any  rules  or  regulations,  except 
in  cases  of  emergency,  until  they  can  be  re- 
ported to  the  city  council  for  approval  or  re- 
jection. He  can  only  be  authorized  to  per- 
form administrative  duties  in  pursuance  of 
some  ordinance  of  the  city,  and  there  was 
no  valid  ordinance  authorizing  the  exclusion 
of  relator  from  the  public  school  which  she 
had  a  legal  right  to  attend.  Ttiere  is  nothing 
in  the  nature  of  an  emergency  in  the  occa- 
sionat  recurrence  of  the  well-known  disease 
of  smallpox  In  a  city  like  Chicago  which  may 
not  be  provided  for  by  general  rules  and 
regulations  prescribed  by  the  legislative  au- 
thority of  the  city.  The  board  of  education, 
which  lias  charge  of  the  public  schools,  has 
made  no  rule  or  regulation  on  the  subject  of 
such  epidemics,  and  neither  has  the  city 
council.  The  answer  does  not  make  known 
any  ordinance,  rule,  or  regulation  for  the 
exclusion  from  the  schools  of  children  not 
vaccinated  in  the  event  that  an  epidemic  of 
smallpox  exists  in  the  vicinUy  of  a  school  or 
Is  reasonably  apprehended,  and  in  our  opin- 
ion the  court  erred  in  overruling  the  de- 
murrer. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded  to  the  circuit  court;  with  directions 
to  sustain  the  demurrer. 

Reversed  and  remanded,  with  dlrectiona. 
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'  (tS4  III.  4S) 

CITY  OF  BELLEVILLE  v.  ST.  CLAIR 
COUNTY  TURNPIKE  CO. 

(Supreme  Court   of  Illinois.    .April  23,   lOOS. 
Rehearing  Denied  June  9,  1908.) 

1.  Eminent  Don aih  —  Pbopebty  Subject  to 
Compensation  —  Easements— Fbahchises 
— "Taking  of  Pbopeett." 

Tb»  charter  of  a  turnpike  company  possess- 
ing the  right,  in  consideration  of  its  building  and 
keeping  a  turnpike  in  repair,  to  exact  tolls  for 
2a  years,  and  as  much  longer  as  the  state  shall 
fail  to  purchase  the  road,  is  a  contract,  and  the 
interest  of  the  company  in  the  turnpike,  whether 
called  a  franchise  or  an  easement,  is  a  prop-' 
erty  right,  and  its  practical  destruction  in  whole 
or  in  part  is  a  "taking  of  property,"  within  the 
Constitution. 

[Ed.  Note.— For  rases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  |  231.] 

2.  Same— "Private  Pbopebty." 

"Private  property,"  forbidden  by  the  Con- 
stitution to  be  taken  or  damaged  for  j}ublic  use 
without  just  compensation,  is  not  limited  to  the 
tangible  subject-matter  or  corpus  of  the  proper- 
ty, but  includes  the  right  of  user  and  enjoyment, 
and  when  such  rights  are  destroyed  or  taken  for 
public  use  the  owner  is  entitled  to  compensa- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   18,   Eminent  Domain,  §§  215,   232. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5577,  5578 ;  vol.  8,  p.  7764.] 

8.  Same.  - 

The  taking  possession  by  a  city  of  a  turn- 
pike and  toll  Kates  of  a  turnpike  company  pos- 
sessing the  rigbt  under  its  charter  to  exact  tolls 
is  unconstitutional  as  depriving  the  company 
of  its  property,  unless  the  taking  is  justified 
on  the  ground  that  the  charter  of  the  company 
constrneid  with  the  statute  affecting  toll  roads 
authorized  it,  or. on  the  ground  that  the  taking 
is  within  the  exercise  of  the  police  power. 
4,  Constitutional  Law  —  "Due  Pbocess  of 

Law." 

The  words  "due  process  of  law"  in  the  Con- 
.Stitution  are  synonymous  with  the  words  "law 
of  the  land,"  and  mean  the  due  course  of  legal 
proceedings  according  to  the  rules  and  forms 
established  for  the  t)rotection  of  private  rights. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  {  732. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2227,  2256;  vol.  8,  p.  7644.] 
6.  Same— Administbativb  Pboceedinos. 

A  city,  in  compliance  with  Kurd's  Rev.  St. 
1905,  p.  322,  c.  24,  $  193,  annexed  territory  6 
miles  long  and  2,000  feet  wide.  Lengthwise 
through  the  center  of  the  strip  ran  a  turnpike, 
owned  and  operated  by  a  turnpike  company, 
possessing  the  right  under  its  charter  to  exact 
tolls.  The  city  took  the  exclusive  possession  of 
the  road.  The  annexation  was  petitioned  for 
by  a  majority  of  the  legal  voters  and  a  majority 
of  the  property  owners  in  the  territory.  The 
population  of  the  territory  was  not  shown. 
Held  that,  though  it  was  conceded  that  the 
toll  road  act  of  1874  (Kurd's  Rev.  St.  1905.  p. 
1996,  c.  138,  8  12),  providing  that  no  toll  gate 
shall  be  erected  or  toll  demanded  within  the 
corporate  limits  of  an  incorporated  ci^,  applied 
to  the  company,  the  taking  by  the  city  of  the 
road  was  not  justified  and  deprived  the  company 
of  its  property  without  due  process  of  law. 
6.  Same— "Police  Power." 

The  "police  power"  is  the  inherent  plenary 
power  of  the  state  to  prohibit  all  things  hurtful 
to  the  comfort,  welfare,  and  safety  of  society, 
but  the  power  is  not  without  restrictions,  for  it 
must  not  conflict  with  the  Constitution,  and 
must  have  some  relation  to  and  be  adapted  to 
the  ends  sought  to  be  accomplished,  and  rights 


of  property  will  not  be  permitted  to  be  invaded 
under  the  guise  of  police  regulation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  10,  Constitutitmal  Law,  I  148. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5424,  5438;  vol.  8,  p.  7756.] 

7.  Same  —  Distribution  of  Powers  —  Judi- 
cial Powers. 

The  Legislature  may  determine  when  the  ex- 
igency exists  for  the  exercise  of  the  police  pow- 
er, but  it  is  for  the  courts  to  determine  what 
are  the  subjects  of  police  powers,  and  what  are 
reasonable  regulations  thereunder. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  10,  Constitutional  Law,  §S  123-131.] 

8.  Same— Exercise  of  Police  Power— Tak- 
ing of  Propebtt  Rights- Justification. 

A  city,  in  compliance  with  Kurd's  Rev.  St. 
1905,  p.  322,  c.  24,  §  195,  annexed  territory  6 
miles  long  and  2,000  feet  wide.  Lengthwise 
through  the  center  of  the  strip  ran  a  turnpike, 
owned  and  operated  by  a  turnpike  company  pos- 
sessing the  right  under  its  charter  to  exact  tolls. 
The  city  took  possession  of  the  road  to  the 
exclusion  of  the  company.  It  was  not  shown 
that  the  annexation  of  the  territory  was  neces- 
sary or  reasonable.  Held,  that  the  city  could 
not,  under  the  police  power,  justify  its  act  in 
taking  possession  of  the  road,  though  it  had  the 
authority  to  construct  streets  across  the  road 
and  lay  water  pipes  and  sewers  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  DIk- 
vol.  10,  Constitutional  Law,  g$  877-888 ;  vol.  18, 
Eminent  Domain,  {  4.] 

9.  Same— Police  Power. 

Every  person  is  bound  to  use  his  property 
so  as  not  to  interfere  with  the  reasonable  use 
and  enjoyment  of  the  property  of  others,  and 
not  to  interfere  with  the  general  welfare  of  the 
community  in  which  he  lives,  and  the  duty  not 
to  interfere  with  the  general  welfare  of  the 
community  may  be  regulated  by  the  police  pow- 
er of  the  state. 

10.  Same— Nature  of  Right. 

Under  the  exercise  of  the  right  of  eminent 
domain,  the  public  welfare  is  promoted  by  the 
actual  taking  of  property  for  a  particular  pur- 
pose, while  under  the  police  power  the  public 
welfare  is  promoted  by  regulating  and  restrict- 
ing the  use  of  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  {{  877-888;  vol. 
18,  Eminent  Domain,  {  4.] 

11.  Eminent  Domain. 

The  requirement  that  compensation  shall 
be  made  for  the  taking  of  private  property  for 
a  public  use  imposes  no  restriction  on  tne  power 
of  the  state  to  make  reasonable  regulation  to 
protect  life  and  secure  the  safety  of  its  people. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  $$  171-178.] 

12.  Same. 

Whether  specially  directed  by  a  city  or  by 
some  one  acting  nnder  its  sanction  the  legality 
of  a  police  regulation  depends  upon  the  circum- 
stances of  each  case  and  the  character  of  the 
regulation,  whether  arbitary  or  reasonable,  and 
whether  reasonably  designed  to  accomplish  a 
legitimate  purpose,  and  police  regulations  to  be 
upheld  must  be  such  in  fact,  and  not  merely 
for  the  purpose  of  curtailing  corporate  rights 
and  franchises,  and  property  cannot  be  taken 
without  compensation  for  public  use  under  the 
guise  of  police  regulation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  {§  4,  171-179.] 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty;.  R.  D.  W.  Holder,  Judge. 

Suit  by  the  city  of  Belleville  against  the 
St  Clair  County  Turnpike  Company.    From 
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a   decree   for   plaintiff,    defendant   appeals. 
Reversed  and  .remanded. 

This  Is  a  bill  for  Injunction  filed  by  appel- 
lee in  the  circuit  court  of  St  Clair  county 
October  16,  1906,  praying  that  ai^iellant, 
its  o£BcerB  and  agents  might  be  restrained 
from  maintaining  upon  any  part  of  a  certain 
turnpike  toll  gates,  bars,  and  obstructions 
in  territory  within  the  limits  of  said  city 
of  Belleville;  October  27,  1006,  a  temporary 
order  of  injunction  was  entered  by  one  of 
the  Judges  of  that  court  After  the  plead- 
Ings  were  Anally  settled  the  case  was  heard 
upon  bill,  answer,  and  replication,  together 
with  a  stipulation  of  facts,  and  on  December 
24,  1907,  the  court  entered  a  decree  for  per- 
petual injunction  as  prayed  in  the  bill. 
Thereupon  appellant  duly  excepted  and  pray- 
ed an  appeal  to  this  court 

In  1845  a  charter  was  granted  to  the  town 
(now  city)  of  Belleville,  under  which  the 
municipal  authorities  were  empowered  to 
regulate,  pave,  and  improve  streets,  alleys, 
and  lanes  within  the  limits  of  said  town 
and  have  complete  control  over  the  same. 
February  13,  1847,  the  charter  of  appellant 
company  was  granted  by  the  Legislature  for 
a  term  of  25  years.  Pub.  &  Priv.  Laws  1846, 
'  p.  71.  By  this  act  appellant  was  authorized 
"to  construct  and  maintain  a  turnpike  road 
from  the  bank  of  the  Mississippi  river  op- 
posite to  the  city  of  St  liOuis,  to  High 
street  in  Belleville,'  in  St  Clair  county,  Ill- 
inois, said  road  to  be  made  on  the  Great 
Western  mail  route."  The  act  also  provided 
as  to  the  width  and  character  of  the  road 
to  be  built  and  that  the  state  and  county 
roads  might  intersect  and  cross  said  turn- 
pike; also  that  the  construction  should  begin' 
within  one  year,  and  that  seven  miles,  across 
the  river  bottom  should  be  the  first  work 
done,  and  that  this  should  be  completed 
within  three  years  and  the  balance  of  the 
road  within  five  years.  Section  8  provided: 
"As  soon  as  one  mile  and  a  half  of  said  road 
is  completed,  said  corporation  shall  have  a 
right  to  erect  a  toll  gate,  and  charge  toll 
proportionable  to  the  rate  of  toil  herein- 
after specified ;  and  when  the  whole  of  said 
road  is  completed,  the  said  corporation  shall 
have  power  to  erect  and  maintain  such  toll 
houses,  toll  gates  and  other  buildings  for 
the  accommodation  and  management  of  the 
said  road,  and  the  transport  thereon,  as  may 
•  be  deemed  suitable  to  their  interest:  Pro- 
vided, that  no  toll  gate  shall  be  erected  or 
maintained  east  of  the  point  on  said  road 
where  the  lower,  commonly  called  the  south- 
ern, road,  leading  from  Belleville  to  St 
Louis,  now  leaves  the  Great  Western  mail 
route:  Provided,  further,  that  persons  trav- 
eling on  said  road  east  of  the  first  named 
gate  shall  not  be  charged  any  toll  for  such 
travel,"  etc.  It  then  provided,  among  other 
things,  the  rate  of  toll,  how  It  should  be  col- 
lected, as  to  the  Inspection  of  the  road  and 
its  repair,  and  that  the  county  authorities 


should  "keep  in  good  repair  that  portion  of 
the  said  road,  after  It  Is  completed,  lying 
between  the  western  limits  of  the  corpora- 
tion of  the  town  of  Belleville  and  the  fork 
of  the  road  leading  from  Belleville  to  St 
Loui« ;  and  it  shall  be  the  duty  of  the  trus- 
tees of  the  town  of  Belleville  to  keep  and 
maintain  that  part  of  the  said  road  lying 
within  the  corporate  limits  of  the  town  of 
Belleville  in  good  repair  after  the  same  shall 
be  completed  by  the  company."  Section  15 
provided:  "The  state  reserves  the  right 
to  purchase  said  road,  at  the  expiration  of 
said  charter,  by  paying  to  said  corporation 
the  original  cost  of  said  road  laid  out  and 
expended  In  constructing  the  same,  to  be  as- 
certained by  examination  of  the  books  of  said 
corporation,  by  commissioners  to  be  appoint- 
ed by  the  Legislature;  and  in  case  of  non- 
payment or  redemption  by  the  state  at  the 
expiration  of  the  charter,  the  said  road,  with 
all  Its  appendages,  shall  remain  in  the  pos- 
session of  said  corporation,  to  be  used,  con- 
trolled and  possessed  under  the  rights  and  re- 
strictions In  this  charter  contained,  and  may 
demand  and  receive  tolls,  as  herein  stated, 
until  such  time  as  the  state  shall  refund 
said  sum  of  money,  the  original  cost  of  con- 
struction, and  which  right  the  state  hereby 
reserves"  Section  16  provided  that  the  stock 
of  the  corporation  should  be  personal  prop- 
erty, subject  to  sale  and  transfer  and  also 
to  levy  and  sale  on  execution.  Section  17 
provided  that  said  corporation  should  be  safe 
and  secure,  "for  and  during  the  term  of  the 
charter  and  until  the  road  shall  be  redeemed 
by  the  state  as  provided,  in  all  the  rights, 
interest  and  privileges  granted  and  Intended 
to  be  conferred  to  said  company  by  the  strict 
letter  and  meaning  thereof,  the  corporatioa 
complying  strictly,  clearly  and  fully  on  their 
part"  This  charter  was  amended  by  the 
Legislature  in  1849,  1861,  1853,  1857,  18S9. 
1861,  and  1865,  and  such  amendments  were  ac- 
cepted and  acted  upon  by  appellant  company. 
The  amendment  of  1859  (Pub.  Laws  1859,  p. 
726)  provided,  among  other  things,  that  sec- 
tions 11  and  12  of  the  original  charter,  with 
reference  to  the  toll  charges  of  the  company, 
were  repealed,  and  in  lieu  thereof  appellant 
company  should  be  subject  to  the  provisions 
of  a  general  act  as  to  plank  roads,  passed 
February  18,  1857  (Laws  1857,  p.  142) ;  also 
that  appellant  company  might  vacate,  by  res- 
olution, "any  part  of  their  road  within  the 
limits  of  the  town  of  West  Belleville." 

From  the  stipulation  of  facts  It  appears 
that  from  the  center  of  High  street  in  the 
city  of  Belleville,  to  the  "lower  or  southern 
road"  mentioned  in  said  charter.  Is  10,065 
feet  Said  lower  or  southern  road  Is  not  now, 
and  never  was,  a  part  of  the  St  Clair  coun- 
ty turnpike.  The  western  limits  of  the  orig- 
inal town  of  Belleville  at  the  time  the  char- 
ter was  granted  to  said  appellant  were  8,090 
feet  westerly  from  the  center  of  High  street 
Thereafter  they  were  extended  west  to  Mill 
street  a  distance  of  3,585  feet  trwn  the  oen- 
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ter  of  High  street;  thea  to  the  center  of 
Silver  street,  a  distance  of  4,568  feet  from 
the  center  of  High  street ;  then  to  the  center 
of  Logan  street,  6,450  feet  from  the  center 
of  High  street ;  thereafter  they  were  extend- 
ed and  located  8,675  feet  westerly  from  the 
center  of  High  street  The  first  toll  gate  of 
appellant  as  it  was  originally  located  and 
as  It  stood  at  the  time  of  said  annexation 
was  12,156  feet  west  of  the  center  of  Higb 
street.  On  June  18,  1906,  a  majority  of  the 
legal  voters  and  a  majority  of  ttie  property 
owners  In  certain  territory  petitioned.  In 
writing,  that  such  territory  should  be  an- 
nexed to  said  city,  and  thereafter,  in  pur- 
suance of  a  resolution  adopted  by  the  city 
authorities,  the  question  of  the  annexation 
of  said  territory  was  submitted  to  the  peo- 
ple at  an  election  held  July  31,  1906,  result- 
ing in  2,019  votes  for  and  88  against  annex- 
ation. On  September  17,  1906,  the  city  coun- 
cil passed,  and  the  mayor  thereafter  approT- 
ed,  an  ordinance  annexing  said  territory. 

Previous  to  said  last  annexation  the  city 
limits  were  3,481  feet  east  of  said  first  toll 
gate  on  said  turnpike.  By  said  annexation 
the  city  limits  were  extended  westerly  6 
miles,  the  territory  so  annexed  being  that 
lying  within  1,000  feet  north  and  1,000  feet 
south  of  the  center  of  the  turnpike  road. 
In  other  words,  the  strip  annexed  was  2,000 
feet  in  width  north  and  south  and  extended 
6  miles  east  and  west,  said  turnpike  road 
running  through  the  center  of  the  strip  east 
and  west  On  this  6  miles  of  appellant's 
turnpike  were  situated  two  toll  bouses  and 
two  toll  gates,  where  toll  was  being  collected 
at  that  time  by  appellant  and  said  company 
continued  to  charge  and  collect  toll  and  exer- 
cise its  rights  and  privileges  under  said  char- 
ter until  October  29,  1906,  when  it  was  re- 
strained by  the  temporary  writ  of  Injunc^ 
tion.  Immediately  after  this  writ  was  served 
on  appellant,  appellee  assumed  and  exercised 
Jurisdiction  and  control  of  said  St  Clair 
county  turnpike  within  the  territory  thus  an- 
nexed. All  of  the  roadway  within  the  city 
of  Belleville,  as  the  limits  existed  prior  to 
said  last-mentioned  annexation  of  territory, 
has  been  permanently  Improved  by  paving  the 
entire  roadway  with  brick  and  constructing 
a  sidewalk  and  public  sewers,  the  cost  being 
paid  by  special  assessment  free  from  any 
charge  against  the  turnpike  company.  The 
Improvement  of  said  road  was  done  openly 
and  notoriously  without  any  adverse  claim 
or  pretense  of  claim  on  the  part  of  said  com- 
pany or  any  one  In  Its  behalf.  Prior  to  the 
last  annexation  of  territory  appellant  com- 
pany bad  never  collected  or  attempted  to  col- 
lect toll  within  the  corporate  limits  of  tbe 
city  of  Bellevlll&  Tbe  turnpike  road  has 
l>een  inspected  in  the  manner  provided  by 
the  general  law  of  W57  and  amendments 
thereto.  So  much  of  said  turnpike  road  as 
is  now  situated  within  the  exclusive  limits 
of  the  city  of  East  St  Louis  has  been  with- 
in the  exclusive  control  and  management  oC 


the  authorities  of  that  city.  The  state  of 
Illinois  has  never  redeemed  said  turnpike 
road  as  provided  under  the  act  of  1847,  and 
has  exercised  no  option  to  pay  to  tbe  turn- 
pike company  the  cost  of  said  road  as  in 
said  act  provided.  Tbe  turnpike  road  has 
remained  In  tbe  possession  of  and  been  op- 
erated by  appellant  company  from  its  or- 
ganization under  said  act,  and  said  appellant 
claims  the  right  to  continue  t»  maintain  and 
operate  the  turnpike  and  the  toll  gates  and 
toll  houses  in  question,  and  to  collect  toll, 
under  and  by  virtue  of  Its  charter  and  amen- 
datory acts  thereto,  the  same  after  as  be- 
fore the  annexation  of  said  six-mile  strip 
of  land. 

William  Baum  and  Forman  &  Whitnel,  for 
appellant  A.  H.  Baer,  Corp.  Counsel  (J.  M. 
Hamill,  of  counsel),  for  appellee. 

CARTER,  3.  (after  stating  the  facts  as 
above).  Tbe  charter  of  appellant,  hi  con- 
sideration of  building  and  keeping  in  re- 
pair the  turnpike,  conferred  upon  it  the  right 
to  exact  certain  tolls  for  25  years,  and  as 
much  longer  as  the  state  should  faO  to  pur- 
chase tbe  road.  The  charter  was  a  contract. 
Turnpike  Co.  t.  Illinois,  96  U.  S.  63,  24  L.  Ed. 
651;  St  Clair  County  Turnpike  Co.  v.  Peo- 
ple, 82  III.  174.  l^e  interest  of  appellant,  un- 
der its  charter,  in  the  public  highway'  in  ques- 
tion has  been  called  by  this  court  an  ease- 
ment Trotier  v.  St  Louis,  Belleville  &  Sul>- 
urban  Railway  Co.,  180  111.  471,  54  N.  E.  487. 
Whether  the  Interest  of  appellant  Is  denom- 
inated a  franchise  or  an  easement  It  Is  a  val- 
uable property  right,  and  its  practical  destruc- 
tion would  be  the  taking  of  property  within 
the  Constitution.  Lewis  on  Eminent  Domain, 
§S  135,  142.  So,  also,  the  interfering  with 
such  an  Interest  may  be,  pro  tanto,  a  taking 
of  property  which  will  entitle  the  owner  to 
compensation.  Lewis  on  Eminent  Domain, 
8f  56,  137.  Private  property  forbidden  by  the 
Ck>nstltutlon  to  be  taken  or  damaged  for  pul>- 
11c  use  without  Just  compensation  Is  not  lim- 
ited to  the  tangible  subject-matter  or  corpus 
of  the  property,  but  includes  the  right  of  user 
and  enjoyment  of  it  When  such  rights  are 
destroyed  or  taken  for  public  use  their  own- 
er Is  entitled  to  compensation.  RIgney  v. 
City  of  Chicago,  102  111.  64;  Chicago  &  West- 
em  Indiana  Railroad  Co.  v.  Ayres,  106  111. 
511 ;  Illinois  Central  RaUroad  Co.  v.  City  of 
Bloomington,  76  111.  447. 

Api>ellant  contends  that  tbe  annexation  of 
said  territory  6  miles  in  length  and  2,000  feet 
in  width  to  the  appellee  city  and  the  taking 
possession  of  the  turnpike  and  the  toll  gates 
in  question,  thereby  preventing  appellant 
from  collecting  tolls  under  tbe  charter.  Is  con- 
trary to  the  provisions  of  the  United  States 
Constitution  in  that  it  Impairs  contract  obli- 
gations (Const  U.  S.  art  1,  {  10),  and  is  also 
the  taking  of  private  property  for  public  use 
without  Just  compensation  (Const.  U.  S. 
Amend.  6 ;  Const  IlL  art  2,  {  IS),  and  la  de- 
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Driving  a  person  of  property  "without  due  pro- 
cess of  law."  Const  III.  art  2,  f  Z  Appellee 
contends  that  the  charter  of  appellant,  con- 
strued with  the  statutes  affecting  toll  roads, 
authorized  the  taking  possession  of  that  por- 
tion of  the  turnpike  of  appellant  as  set  out 
In  the  foregoing  statement  The  further  con- 
tention is  made  by  appellee  that  even  though 
the  charter  did  not  permit  such  taking,  It  was 
still  fully  authorized  In  the  exercise  of  police 
power.  If  such  taking  cannot  be  Justified  on 
one  of  these  grounds  then  it  must  be  held  to 
be  unconstitutional,  as  depriving  appellant 
of  its  property  without  due  process  of  law, 
for  it  then  would  be  of  such  an  arbitrary  and 
unusual  character  as  to  condemn  it  as  un- 
known to  the  law  of  the  land.  Cooley's  Const. 
Lim.  (7th  Ed.)  p.  604. 

The  words  "due  process  of  law,"  in  the  Con- 
stitution, are  synonymous  with  "law  of  the 
land."  Bracevllle  Coal  Co.  v.  People,  147  111. 
Oa.  35  N.  B.  62,  22  L.  R.  A.  340,  37  Am.  St 
Rep.  206.  Due  process  of  law  means  the  due 
course  of  legal  proceedings  according  to  the 
rules  and  forms  which  have  been  estabiisbed 
for  the  protection  of  private  rights.  Burdlck 
V.  People,  149  111.  600,  86  N.  E.  948,  24  L.  R. 
A.  152,  41  Am.  St  Rep.  329.  It  is  the  prin- 
ciple of  law  intended  "to  secure  the  Individ- 
ual from  the  arbitrary  exercise  of  the  powers 
of  government,  unrestrained  by  the  estab- 
lished principles  of  private  rights  and  distrib- 
utive Justice."  Bank  of  Columbia  v.  Okely, 
4  Wheat  (17  U.  S.)  235,  4  L.  Ed.  559;  Cool- 
ey's Const  Lim.  (7th  Ed.)  p.  505. 

Appellee  calls  attention  to  the  provisions 
of  the  turnpike  charter  that  no  toll  gate 
should  be  erected  east  of  a  certain  point  west 
of  the  town  (now  city)  of  Belleville,  that  no 
toll  should  be  charged  by  the  company  for 
travel  east  of  the  Junction  with  the  southern 
road  leading  to  St.  Louis  and  for  a  stipulated 
distance  therefrom ;  that  upon  the  municipal 
authorities  of  Belleville  devolved  the  duty  of 
keeping  and  maintaining  that  part  of  the 
turnpike  road  lying  within  the  corporate  lim- 
its of  the  town ;  and  argues  that  these  pro- 
visions, considered  In  connection  with  the 
charter  of  Belleville,  granted  In  1845,  vesting 
in  the  municipal  authorities  the  power  to  con- 
trol its  streets  within  the  corporate  limits, 
leads  to  the  conclusion  that  the  Legislature, 
In  granting  appellant's  charter,  intended  so 
to  limit  the  rights  of  appellant  therein  that 
it  could  not  Interfere  with  the  necessary 
growth  and  development  of  the  municipalities 
lying  along  the  line  of  said  turnpike.  It  fur- 
ther contends  that  the  act  of  1874  (Rev.  St. 
1874,  c.  138),  governing  toll  roads,  must  be 
held  to  apply  to  this  road.  Section  12  of  that 
act  provides:  "No  toll  gate  shall  be  erected 
or  kept,  or  toll  demanded,  within  the  corpo- 
rate limits  of  any  Incorporated  city  or  within 
leO  rods  of  such  limits"  (Hurd's  Rev.  St  1905, 
p.  1996,  c.  138,  8  12),  and  appellee  Insists  that 
this  section,  construed  in  the  light  of  the  rea- 
soning  In  Snell  v.  City  of  Chicago,  133  111.  413, 
24  N.   E.   632,  8  L.   R.   A.  858,   authorizes 


the  taking  possession  of  said  turnpike  and 
toil  gates  in  the  manner  indicated. 

The  annexation  appears  to  have  been  peti- 
tioned for  by  a  majority  of  the  legal  voters 
and  a  majority  of  the  property  owners  in 
said  territory.  Whether  there  were  5  or 
6,000  inhabitants  In  the  annexed  district  is 
not  shown.  The  annexation  proceedings  ap- 
pear to  be  in  conformity  with  the  statute 
(Hurd's  Rev.  St  1905,  p.  322,  c.  24,  f  195); 
but  to  Justify  the  taking  possession  of  this 
property  without  paying  for  the  Interest  of 
appellant  therein  requires  something  more 
than  this.  The  right  to  private  property  is 
in  a  sense  sacred,  resting  upon  equities  with- 
in reasonable  limitations  and  restrictions, 
and  having  regard  to  the  general  welfare  and 
public  policy.  It  cannot  be  a  right  examin- 
ed, settled  and  defended  on  the  separate 
and  distinct  consideration  of  a  particular 
case,  but  rather  on  the  broad  and  general 
ground  which  embraces  the  welfare  of  the 
whole  community,  wherein  the  Interests  of 
all  receive  equal  and  Impartial  protection. 
Cooley's  Const  Lim.  (7th  Ed.)  p.  509.  If  the 
natural  growth  of  the  dty  required  the  ex- 
tension of  its  limits  in  a  reasonable  manner 
— ^whlch  seems  to  have  t>een  the  situation 
in 'the  Snell  Case,  supra — so  as  to  take  in 
the  first  toll  gate  of  appellant  12,156  feet 
west  of  the  center  of  High  street  whether 
the  ai^llee  could  then  take  possession  of  the 
turnpike  within  Its  limits  and  compel  the  re- 
moval of  the  toll  gate  160  rods  beyond  such 
limits  would  present  an  entirely  different 
question.  It  Is  unnecessary,  however,  to 
decide  that  question  in  this  case.  Under 
section  12  end  the  other  provisions  of  said 
toll  road  act  of  1874,  If  under  this  annexa- 
tion appellee  is  authorized  to  take  possession 
of  appellant's  property  In  question,  then  by 
the  same  reasoning  the  dty  authorities  could 
take  possession  of  the  entire  turnpike  by  the 
annexation  of  a  strip  reaching  to  the  limits 
of  East  St  Louis,  or  East  St  Louis  could  ex- 
tend its  territory  In  like  manner,  thus  con- 
fiscating at  once  the  entire  turnpike  and  all 
tne  property  of  appellant  In  Covington 
Turnpike  Road  Co.  v.  Sandford,  164  U.  S. 
578,  17  Sup.  Ct  198,  41  L.  Ed.  660,  it  was 
held  that  the  courts  have  power  to  inquire 
whether  the  toll  rates  prescribed  by  the 
Legislature  are  unjust  and  unreasonable,  and 
such  as  work  a  practical  destruction  of  the 
rights  of  property,  and,  if  found  to  be  so,  to 
restrain  their  operation,  because  such  legis- 
lation is  not  due  process  of  law.  Even  If  It 
be  conceded  that  the  provisions  of  said  act 
of  1874  apply  to  appellant  company,  yet  It 
must  be  held  on  the  facts  before  us,  both  un- 
der that  act  and  the  charter  of  appellant  as 
now  amended,  that  the  taking  of  this  six 
miles  of  turnpike  for  public  use  without 
paying  Just  compensation  therefor  Is  depriv- 
ing appellant  of  its  property  without  due 
process  of  law. 

Can  the  action  of  appellee  be  JUStifled  as 
,  a  proper  exercise  of  police  power?    "Police 
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power"  has  been  defined  by  this  oonrt  as 
that  Inherent  plenary  power  In  the  state 
which  permits  It  to  prohibit  all  things  hurt- 
ful to  the  comfort,  welfare,  and  safety  of 
society.  It  "Is  coextensive  with  self-protec- 
tion, and  Is  not  inaptly  tamed  the  law  of 
overruling  necessity."*  Town  of  Lake  View 
V.  Rose  Hill  Cemetery  Co.,  70  111.  191,  22 
Am.  Rep.  71.  While  the  police  power  of  the 
state  can  be  used  to  promote  the  health,  com- 
fort, safety,  and  welfare  of  the  city,  and  is 
very  broad  and  far-reaching,  It  Is  not  with- 
out Its  restrictions.  Ritchie  v.  People,  155 
111.  98,  40  N.  E>.  454,  29  L.  R.  A.  79,  46  Am. 
St  Rep.  815.  It  must  not  conflict  with  the 
Constitution,  and  must  have  some  relation 
to  and  be  adapted  to  the  ends  sought  to  be 
accomplished.  Rights  of  property  will  not  be 
permitted  to  be  invaded  imder  the  guise  of 
police  regulation.  Bailey  v.  People,  190  lU. 
28,  60  N.  B.  98,  54  L.  R.  A..  838,  83  Am.  St. 
Rep.  116.  The  Legislature  may  determine 
when  the  exigency  exists  for  the  exercise  of 
the  police  power,  but  it  is  for  the  courts  to 
determine  what  are  the  subjects  of  police 
powers,  and  what  are  reasonable  regulations 
thereunder.  People  v.  Steele,  231  111.  340,  83 
N.  B.  236;  Booth  v.  People,  186  111.  43.  57 
N.  E.  798,  50  L.  R.  A.  762,  78  Am.  St  Rep. 
229.  Has  appellee  taken  possession  of  this 
turnpike  to  enable  it  to  promote  the  health, 
comfort,  safety,  or  welfare  of  society? 

Counsel  for  appellee  Insists  that  if,  after 
this  territory  is  annexed,  appellant  can  still 
remain  In  possession  of  the  turnpike  and  col- 
lect toll  within  the  limits  of  the  city  It  would 
be  of  great  inconvenience  to  the  public ;  that 
this  court  has  recognized  the  principle  that 
there  cannot  be  at  the  same  time  within  the 
same  territory,  exercising  the  same  powers, 
two  distinct  municipal  corporations  (West  Chi- 
cago Park  Com'rs  v.  City  of  Chicago,  152  111. 
.S92, 38  N.  B.  607) ;  that  the  building  of  sewers 
and  laying  of  water  pipes  In  the  newly  an- 
nexed territory,  the  laying  out  and  paving  of 
streets,  and  all  o'ther  work  necessary  for  the 
proper  administration  of  municipal  affairs, 
will  be  greatly  "interfered  with  if  appellant's 
contention  be  upheld.  While  it  would  doubt- 
less be  of  inconvenience  to  the  public  to  be  com- 
pelled to  permit  appellant  to  manage  and  con- 
trol Its  turnpike  road  within  the  limits  of  the 
newly  annexed  territory  and  collect  toll  there- 
on, we  are  of  the  opinion  that  the  fears  of  ap- 
pellee as  to  the  magnitude  of  the  evils  thus 
resultli^  are  without  substantial  basis.  The 
charter  of  the  company  provides  for  the  con- 
struction of  streets  and  roads  across  the  turn- 
pike, and  inferentlally  for  water  pipes  and 
sewers;  and  even  if  the  charter  did  not,  in 
terms,  refer  to  any  of  these  matters,  the  city 
would  certainly  have  the  necessary  authority 
to  do  all  this  work  under  the  police  power, 
which  appellee  now  contends  not  only  permits 
It  to  do  this  class  of  work,  but  to  take  entire 
possession  of  the  property  to  the  total  exclu- 
sion of  appellee.  Even  where  annexation  of 
territory  has  plainly  been  made  necessary  by 


the  growth  of  the  city,  it  has  been  decided 
in  other  jurisdictions  that  the  municipal  au- 
thorities could  not  on  the  ground  of  the  safe- 
ty, comfort  and  well  being  of  society,  take 
possession  of  a  turnpike  acting  under  a  char- 
ter similar  to  the  one  here  under  considera- 
tion. Elliott  on  Roads  &  Streets  (2d  Ed.)  § 
72,  and  cases  cited;  Cooley's  Const  Llm. 
(7th  Ed.)  p.  839,  and  cases  cited.  Nothing 
Is  disclosed  on  this  record  either  as  to  the 
Increase  of  population,  topography  of  the 
ground,  or  any  other  reason  in  connection 
with  the  health,  safety,  or  comfort  of  the 
community,  that  will  furnish  any  reasonable 
argument  for  taking  the  appellant's  prop- 
erty without  paying  therefor  through  the 
present  annexation  of  territory.  This  court, 
in  City  of  Chicago  v.  O'Brien,  111  111.  532, 
53  Am.  Rep.  640,  speaking  through  Mr.  Jus- 
tice Scholfield,  said  (page  536):  "Even  the 
police  power,  comprehensive  as  It  is,  has 
some  limitations.  It  cannot  be  held  to  sanc- 
tion the  taking  of  private  property  for  public 
use  without  making  just  compensation  there- 
for, however  essential  this  might  be,  for  the 
time,  to  the  public  health,  safety,"  etc. 

Every  person  is  bound  to  use  his  property 
so  as  not  to  interfere  with  the  reasonable  use 
and  enjoyment  of  the  property  of  others  and 
not  to  Interfere  with  the  general  welfare  of 
the  community  In  which  he  lives.  This  last 
duty  may  be  regulated  by  the  police  power 
of  the  state.  "Whatever  restraints  the  Leg- 
islature Imposes  upon  the  use  and  enjoyment 
of  the  property  within  the  reason  and  prin- 
ciple of  this  duty  the  owner  must  submit  to, 
and  for  any  Inconvenience  or  loss  which  he 
sustains  thereby  he  is  without  remedy.  It  Is 
a  regulation  and  not  a  taking,  an  exercise  of 
the  police  power  and  not  of  eminent  domain. 
But  the  moment  the  Legislature  passes  be- 
yond mere  regulation,  and  attempts  to  de- 
prive the  individual  of  his  property,  or  of 
some  substantial  interest  therein,  under  the 
pretense  of  regulation,  then  the  act  becomes 
one  of  eminent  domain,  and  is  subject  to  the 
obligations  and  limitations  which  attend  an 
exercise  of  that  power."  Lewis  on  Elmlnent 
Domain,  §  6.  Under  the  police  power  the 
public  welfare  Is  promoted  by  regulating  and 
restricting  the  use  of  property;  under  the 
exercise  of  the  right  of  eminent  domain  the 
public  welfare  is  promoted  by  the  actual  tak- 
ing of  the  property  for  some  particular  use. 
We.  held  In  Toledo,  Peoria  &  Warsaw  Rail- 
way Co.  V.  Deacon,  63  III.  91,  that  the  state 
has  reserved  to  Itself  all  the  police  power  nec- 
essary and  proper  to  protect  the  life  and 
property  of  the  citizen.  It  is,  however,  the 
duty  of  the  courts  to  inquire  whether  there 
is  a  real  or  substantial  relation  between  the 
avowed  objects  of  the  law  and  the  means 
devised  therein  for  attaining  those  ends. 
Minnesota  v.  Barber,  136  U.  S.  313,  10  Sup. 
Ct.  862,  34  L.  Ed.  455.  The  requirement  that 
compensation  be  made  for  public  use  impos- 
es no  restrictions  upon  the  power  of  the  state 
to  make  reasonable  regulations  to  protect  life 
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and  secure  the  safety  of  Its  people.  Chicago, 
Burlington  &  Qnlncy  Railroad  Co.  t.  City  of 
Chicago,  166  U.  S.  226,  17  Sup.  Ct  581,  41 
L.  Ed.  979.  In  this  last  case  the  court.  In 
speaking  of  the  property  necessarily  taken 
from  a  railroad  in  building  a  street  across  its 
right  of  way,  said  (page  256  of  166  U.  S.,  page 
592  of  17  Sup.  a.  [41  L.  Ed.  979]):  "While 
the  city  was  bound  to  make  compensation  for 
that  which  was  actually  taken.  It  cannot  be 
required  to  compensate  the  defendant  for 
obeying  lawful  regulations  enacted  for  the 
safety  of  the  lives  and  property  of  the  peo- 
ple." Whether  especially  directed  by  the  city 
or  by  somebody  acting  under  Its  sanction  the 
legality  of  a  police  regulation  depends  upon 
the  circumstances  of  each  case  and  the  char- 
acter of  the  regulation,  whether  arbitrary  or 
reasonable  and  whether  reasonably  designed 
t4  accomplish  a  legitimate  purpose.  Chicago, 
Burlington  &  Quincy  Railroad  Co.  v.  Drain- 
age Com'rs,  200  U.  S.  561,  26  Sup.  Ct  841,  50 
L.  Ed.  596.  And  that  case  also  held  that, 
even  to  promote  the  public  health,  public 
morals,  or  public  safety,  property  could  not 
be  taken  without  compensation,  for  public 
use,  under  the  police  regulation,  any  more 
than  It  could  when  It  bore  no  relation  to  such 
matters,  but  only  to  the  general  welfare;  that 
the  foundations  of  the  police  power  were  the 
same  In  every  case.  The  cases  of  Rogers 
Park  Water  Co.  v.  Fergus,  178  IlL  571,  63 
N.  E.  863,  and  People  v.  Chicago  Telephone 
COm  220  lU.  238,  77  N.  E.  245,  cited  by  appel- 
lee, so  far  as  they  have  any  application  to  the 
question  here  under  consideration,  come  clear- 
ly within  the  principle  that  the  municipality 
had  only  undertaken  a  reasonable  regulatCDn 
of  the  business  of  the  corporations  there  in 
question. 

No  "overruling  necessity,"  public  or  other- 
wise, has  been  shown  for  the  taking  of  this 
toll  road  property  through  the  annexation  of 
this  long,  narrow  strip  of  territory.  The 
means  employed  bear  no  real,  substantial  re- 
lation to  public  objects.  They  are  manifestly 
arbitrary  and  unreasonable,  and  beyond  the 
necessities  of  the  case.  It  Is  the  duty  of  the 
court,  therefore,  to  disregard  mere  forms  and 
Interfere  for  the  protection  of  rights  injuri- 
ously affected.  Chicago,  Burlington  &  Quincy 
Railroad  Co.  v.  Drainage  Com'rs,  supra.  Un- 
der the  pretense  of  regulation  appellee  has 
attempted  to  take  from  appellant  essential 
rights  and  privileges  conferred  by  its  charter. 
Police  regulations,  to  be  upheld,  must  be  such 
in  fact,  and  not  merely  for  the  purpose  of 
curtailing  corporate  rights  and  franchises. 
Cooley's  Const.  Lim.  (7th  Ed.)  838;  Ruhstrat 
V.  People,  185  111.  133,  57  N.  E.  41,  49  L.  R. 
A.  181,  76  Am.  St  Rep.  30.  Nothing  Is  said 
In  this  opinion  that  is  intended  to  question  or 
decide  the  legality  of  said  annexation. 

The  decree  of  the  trial  court  perpetually 
enjoining  appellant  Its  agents,  officers,  em- 
ployes, and  servants,  from  maintaining  upon 
any  part  of  the  turnpike  embraced  within 
the  territory  annexed  to  the  city  of  Belleville 


In  September,  1906,  toll  houses  and  gates,  and 
from  collecting  tolls  and  charges  from  per- 
sons who  drive  or  ride  over  that  part  of  said 
turnpike  in  the  annexed  territory,  must  be 
held  on  this  record  to  disregard  constitution- 
al guaranties  In  respect  to  the  taking  of  pri- 
vate property  without  due  process  of  law,  and 
as  not  within  the  limits  of  the  proper  exer- 
cise of  the  police  power  of  the  state.  The 
trial  court  should  have  dismissed  the  bill  for 
want  of  equity. 

For  the  reasons  Indicated  In  this  opinion, 
the  decree  must  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  with  directions 
to  dismiss  the  bill  for  want  of  equity. 

Reversed  and  remanded,  with  directions. 


WEBBB  et-  al.  v. 


(2M  nL  tm 
WEBBE  et  aL 


(Supreme   Court  of   Illinoig.     April   28,   1908. 
Rehearing  Denied  June  9,  1908.) 

L  Wiixs— Estates  Cbeatkd— Estates  TAtt. 
It  is  not  necessary  tkat  the  woids  of  pro- 
creation, descriptive  of  the  person  by  whom  or 
on  whose  body  the  heirs  under  the  entail  are  to 
be  begotten,  shall  be  in  the  clause  of  immediate 
gift  to  the  donee,  but  it  will  be  sufficient  that 
on  the  collective  sense  of  the  will  or  deed  it 
appears  that  by  the  heirs  described  in  that 
clause,  heirs  of  the  body  were  intended. 

[Ed.  Note. — For  cnses  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  {{  1360-1367.] 

2.  Same. 

It  is  necessary  to  the  creation  of  an  estate 
tail  that  in  addition  to  the  word  "heirs"  words 
of  procreation  to  indicate  the  body  from  which 
the  heirs  are  to  proceed  must  be  used. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  1360-1367.] 

8.  Same  —  Oorstbuotior  in  Favob  of  In- 

STBUVENT.  . 

It  is  contrary  to  the  policy  of  our  law  and 
the  spirit  of  our  statute  to  tie  up  property,  and 
courts  are  not  disposed  to  adopt  a  construction 
that  will  produce  that  result,  but  on  the  con- 
trary, where  it  can  be  done  without  violating  a 
settled  rule  of  law,  they  will  adopt  the  constmc- 
tion  that  will  give  an  estate  of  inheritance  to 
the  first  taker. 

[Ed.  Note. — For  cases  in  point  see  CJent.  Die. 
vol.  49,  Wills,  §i  1319-1326.] 

4.  Same  —  Natcbe  or  Estates  and  Intkb- 
ESTS  Created— Fee  Simple. 

A  will,  as  a  reason  for  disposing  of  the  tes- 
tator's property,  contained  the  words  "Which 
I  may  leave  to  my  heirs  at  my  death."  No  ref- 
erence was  made  iu  the  will  about  leaving  prop- 
erty to  any  other  person  than  the  testators 
widow  and  children.  The  residuary  clause  read. 
"The  balance  of  all  my  estate,  both  personal  and 
real,  I  give  and  bequeath  to  my  dear  children," 
naming  them,  "and  to  their  personal  and  lawful 
heirs,  share  and  share  alike."  Beld.  in  deter- 
mining whether  the  words  "personal  and  lawful 
heirs"  meant  heirs  of  the  body,  thereby  creating 
an  estate  tail,  that,  since  no  estate  tail  can  be 
created  in  personal  property,  the  testator  must 
be  held  to  have  intended  that  the  devisees  should 
take  the  personal  property  absolutely,  and  the 
fact,  therefore,  that  he  included  the  real  estate 
In  the  sentence  disposing  of  the  personalty,  in 
the  absence  of  a  contrary  indication  in  any 
other  part  of  the  instrument,  shows,  though  not 
conclusively,  that  the  devisees  should  take  the 
same  estate  in  the  land  that  they  were  given  in 
the  personal  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Die 
vol.  49,  Wills,  K  131&-132&] 
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5.  Same— Intention  of  Testatok. 

Greater  latitude  is  allowed  in  the  constmc- 
tlon  of  wills  than  of  deeds,  and  in  the  former, 
if  not  in  conflict  with  some  rule  of  law,  effect 
ia  _  to  be  given  to  the  testator's  intention,  and 
this  is  to  be  determined  from  a  consideration  of 
all  of  the  provisions  of  the  instrument, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  WUls,  a  95&-961.] 

6.  Saub— Natuiik  of  £2states  CIbeatei>— Feb 
Simple— "Pbbsonal  and  LAWFtrL  Heibs." 

A  testator  to  prevent  any  trouble  "about 
the  property  which  I  may  leave  to  my  heirs  at 
my  death"  gave  his  wife  a  life  estate  in  all  his 
real  and  personal  property,  with  power  to  dis- 
pose of  any  portion  of  the  personalty  that  should 
suit  her  convenience.  The  residuary  clause 
read,  "The  balance  of  all  my  estate,  both  per- 
sonal and  real,  I  give  and  bequeath  to  my  dear 
children,"  naming  them,  "and  to  their  personal 
and  lawful  heirs,  share  and  share  alike."  Held, 
that  the  words  "personal  and  lawful  heirs"  are 
not  equivalent  to  "heirs  of  the  body  begotten," 
so  that  the  testator's  children  would  only  take 
a  life  estate,  such  words  no  more  indicating  the 
bodies  out  of  which  the  heirs  shall  issue  than 
if  the  word  "personal"  had  been  omitted,  but 
that  the  testator  intended  to  give  the  children 
named  in  the  residuary  clause,  an  estate  in  tee 
in  the  real  estate. 

[EH.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  4029;   vol.  8,  p.  7702.] 

Appeal  from  Circuit  Court,  Cook  County; 
J.  W.  Mack,  Judge. 

Bin  by  Ellen  V.  Webbe  and  others  against 
Samuel  E.  Webbe  and  others.  From  a  decree 
dismissing  tbe  bill  for  want  of  equity,  plain- 
tiffs appeal.    Affirmed. 

Appellants  filed  their  bill  in  the  circuit 
court  of  Cook  county  for  partition  and  other 
relief.  Appellees  demurred  to  the  bill  and 
the  court  sustained  the  demurrer.  Appel- 
lants electing  to  stand  by  their  bill,  the  court 
entered  a  decree  dismissing  It  for  want  of 
equity,  from  which  this  appeal  is  prosecuted. 

The  real  estate  sought  to  be  partitioned 
la  40  acres  of  land  In  Cook  county.  Henry 
Meader  was  the  owner  in  fee  of  said  land 
at  the  time  of  his  death,  which  occurred  In 
1867.  He  left  a  will  disposing  of  his  estate, 
which  was  executed  In  1864,  and  Is  as  fol- 
lows: 

"I,  Henry  Meader,  of  Manchester,  Dear- 
bom  county,  Ind.,  being  now  well  stricken  in 
years  (but  of  sound  mind  and  memory)  and 
considering  at  all  times  the  great  uncer- 
tainty of  life,  and  feeling  anxious  to  prevent 
any  disquietude  or  litigation  about  the  prop- 
erty which  I  may  leave  to  my  heirs  at  my 
death,  do  make  this  as  my  last  will  and 
testament,  to-wit:  I  will  that  my  funeral  ex- 
penses and  all  my  just  debts  be  paid  promptly, 
without  any  vexation  or  delay,  out  of  the 
first  moneys  that  shall  come  Into  the  hands 
of  my  testatrix  or  administrator  of  my  es- 
tate. I  give  and  bequeath  to  my  ever  faith- 
ful and  beloved  wife,  Sarah  Y.  Meader,  the 
full  occupancy  and  control  of  all  the  residue 
of  my  personal  and  real  estate  during  her 
lifetime,  except  as  hereinafter  provided.  And 
I  also  will  and  direct  that  my  said  beloved 
wife  may  and  shall  at  pleasure  sell  and  dis- 
pose of  any  portion  of  my  personal  property 


as  shall  best  suit  her  own  interest  and  con- 
venience. I  repose  unlimited  confidence  In 
her  fidelity  and  ability,  and  prayerfully  and 
hopefully  commit  her  unto  the  bands  of 
God  as  'unto  a  faithful  Creator.'  Amen.  I 
give  find  bequeath  unto  my  very  kind  son- 
in-law,  Ahira  Smith,  and  to  my  most  affec- 
tionate and  dutiful  daughter,  Matilda  3. 
Smith,  wife  of  the  said  Ahira  Smith,  all  my 
farming  utensils,  household  and  kitchen  fur- 
niture, and  so  much  thereof  at  my  death  as 
my  said  wife  can  of  her  own  free  will  and 
accord  conveniently  spare,  and  the  residue  at 
her  death.  The  balance  of  al}  my  estate,  both 
personal  and  real,  I  give  and  bequeath  to  my 
dear  children,  John  Meader,  Ezeklel  E.  Mead- 
er, Henry  Meader  and  Matilda  J.  Smith,  and 
to  their  personal  and  lawful  heirs,  share  and 
share  atike.  (Se^  over  on  next  page.)  I 
hereby  constitute  and  appoint  my  said  be- 
loved wife,  Sarah  Y.  Meader,  sole  executrix 
of  this  my  last  will  and  testament. 

"In  witness  whereof  I  have  hereunto  set 
my  band  and  seal  this  sixth  day  of  Septem- 
ber, in  the  year  of  our  Lord  1864. 

"Henry  Meader.     [L.  S.]" 

The  will  was  admitted  to  probate  in  Cook 
county  December  5,  1888,  and  letters  of  ad- 
ministration with  the  will  annexed  were  is- 
sued to  the  testator's  daughter,  Matilda  J. 
Smith.  The  bill  alleges  that  Henry  Meader 
left  surrlvlng.him  Sarah  Y.  Meader,  his  wid- 
ow, John,  Ezeklel  E.,  and  Henry  Meader,  his 
sous,  and  Matilda  J.  SmiUi,  his  daughter,  as 
his  only  chiUreu  and  heirs  at  law.  The  the- 
ory of  the  bill,  which  Is  very  lengthy,  cover- 
ing SO  pages  of  the  abstract.  Is  that  by  tbe 
will  of  Henry  Meader  his  four  children  each 
took  a  life  estate  in  the  undivided  one-fourth 
of  the  land,  with  remainder  in  fee  to  their 
chiMren. 

It  appears  from  tbe  allegations  of  the  bill 
that  the  widow  died  in  1880.  John  died  the 
same  year,  Ezeklel  B.  died  February,  1896, 
Henry  died  in  July,  1900,  and  Matilda  in 
April,  1901.  Appellants  are  children  of  theso 
three  sons  and  daughter  of  the  testator  or 
descendants  of  their  children.  Henry  Mead- 
er and  wife,  Ezeklel  E.  Meader  and  wife, 
and  Matilda  J.  Smith  and  husband  conveyed 
by  warranty  deed.  In  1889,  to  Anna  V.  Short 
the  undivided  three-fourths  of  said  lands. 
On  the  same  date  the  trustee  of  tbe  estate  of 
John  Meader,  and  his  daughter,  Henrietta  V. 
Rand,  who  was  the  only  surviving  child  of 
John  Meader,  executed  a  deed  to  the  same 
grantee,  purporting  to  convey  the  undivided 
one-fourth  of  said  premises.  This  latter  con- 
veyance was  made  In  pursuance  of  a  decree 
of  court  All  these  deeds  were  recorded  In 
the  recorder's  office  of  Cook  county,  April  4, 
1889,  and  on  that  day  Anna  V.  Short  exe- 
cuted a  deed  purporting  to  convey  the  whole 
of  said  lands  to  Neziah  W.  Bliss,  John  I.  D. 
Westervelt,  and  William  A.  Arms.  The  bill 
further  alleges  that  Bliss,  Westervelt,  and 
Arms,  pretending  to  be  the  owners  of  said 
lands,  caused  to  be  made  a  plat  and  subdl- 
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vision  thereof  called  "Calumet  Highlands," 
and  another  plat  and  resubdlvislon  of  Calu- 
met Highlands  called  "Highland  Addition  to 
Longwood."  The  first  plat  was  acknowledged 
April  25,  1889,  and  recorded  In  the  recorder's 
office  January  18,  1891.  The  last-mentioned 
plat  was  acknowledged  February  12,  1892, 
and  recorded  March  10,  1892.  A  number  of 
lots  in  these  subdivisions  were  sold  to  vari- 
ous parties  from  time  to  time  before  this 
suit  was  brought  Some  of  appellees  claim  to 
be  owners  or  mortgagees  of  lots  by  mesne 
conveyances  from  Bliss,  Westervelt,  and 
Arms.  The  bill  prayed  that  the  rights  and 
interests  of  all  parties  should  be  ascertained 
and  declared,  and  conflicting  and  controvert- 
ed titles  investigated  and  settled;  that  the 
deeds  from  the  children  of  Henry  Meader, 
deceased,  be  decreed  to  have  conveyed  only 
an  estate  during  the  respective  lives  of  the 
grantors,  and  that  the  deed  made  by  their 
grantee,  and  by  all  persons  claiming  through 
or  under  her,  be  set  aside  as  clouds  upon  ap- 
pellants' title;  that  appellants  be  decreed  to 
be  the  owners  of  all  of  said  lands  In  fee 
simple,  and  that  dower  be  assigned  therein 
and  partition  thereof  be  made.  Some  of  ap- 
pellants who  were  defendants  to  the  original 
bill  filed  a  short  Joint  and  several  answer 
admitting  the  allegations  of  the  bill,  and 
also  filed  a  cross-bill  adopting  substantially 
the  allegations  of  the  original  bill  and  pray- 
ing for  the  same  relief.  This  cross-bill  was 
answered  by  the  original  complainants.  No 
rule  was  taken  upon  the  other  defendants  to 
the  cross-blU  to  answer  the  same,  and  no  fur- 
ther steps  were  taken  under  said  cross-bill. 
From  the  decree  of  the  court  sustaining  the 
demurrers  and  dismissing  the  bill,  complain- 
ants in  said  cross-bill  asked  and  were  allowed 
an  appeal  But  one  record  has.  been  filed, 
and  tlie  two  appeals  have  been  consolidated. 

Charles  F.  Davles  and  James  C.  LlUle,  for 
appellants.  Charles  L.  Bartlett,  Sherman  C. 
Spitzer,  George  I.  Halght,  Sol  Rosenblatt, 
and  Wilson,  Moore  &  Mclvaine  (George  C. 
Fry  and  A.  L.  Benner,  of  counsel),  for  ap- 
pellees. . 

FARMER,  J.  (after  stating  the  facts  as 
above).  The  question  presented  for  deter- 
mination by  this  record  Is  whether  the  four 
children  of  Henry  Meader,  the  testator,  by 
the  residuary  clause  of  his  will  took  an  es- 
tate In  fee  simple,  or  whether  they  took  life 
estates  with  remainder  in  fee  to  the  heirs  of 
their  bodies.  The  will  gave  the  testator's 
wife  a  life  estate  in  all  his  real  and  personal 
property,  except  some  specific  articles  of  per- 
sonal property,  with  power  to  sell  and  dispose 
of  any  portion  of  the  personal  property  that 
should  suit  her  convenience.  The  residuary 
clause  Is  as  follows:  "The  balance  of  all  my 
estate,  both  personal  and  real,  I  give  and 
bequeath  to  my  dear  children,  John  Meader, 
Ezeklel  E.  Meader,  Henry  Meader  and  Ma- 
tilda J.  Smith,  and  to  their  personal  and 
lawful  heirs,  share  and  share  alike." 


,  Api>ellant8  contend  that  the  words  "per- 
sonal and  lawful  heirs,"  as  used  In  the  will, 
were  Intended  to  mean  "heirs  of  the  bodies," 
which,  mider  the  statute  de  bonis,  would 
have  created  an  estate  tail,  and  which  tbe 
sixth  section  of  our  statute  on  conveyances 
converted  Into  a  life  estate  In  tbe  children 
of  the  testator,  with  remainders  in  fee  simple 
absolute  to  the  person  or  persons  to  whom 
the  estate  tall  would,  on  the  death  of  the 
first  devisee,  pass,  according  to  the  course 
of  the  common  law,  by  virtue  of  such  devise. 
There  could  be  no  question  that  if  tbe  word 
"personal"  were  omitted  from  the  will  tbe 
estate  conferred  upon  the  children  of  the 
testator  would  have  been  a  fee  simple.  The 
•will  before  the  court  in  Deemer  v.  Kessing- 
er,  206  111.  67,  69  N.  E.  28,  gave  certain  real 
estate  to  the  testator's  son  "and  to  his  law- 
ful heirs."  In  a  codicil  to  the  will  the  testa- 
tor stated  that  he  desired  to  change  the  will 
to  read  that  his  son  should  have  "use,  benefit, 
and  control"  of  the  lands  "during  his  lifetime 
only,  and  that  at  his  death  said  lands  shall 
go  to  his  lawful  heirs."  The  court  said  (page 
61  of  206  111.,  page  29  of  69  N.  E.) :  "In  legal 
efl'ect  the  devise  to  William  L.  Deemer  con- 
tained In  the  codicil  and  that  contained  In 
the  will  are  the  same — that  is  to  say,  a  free- 
hold estate  by  each  of  said  provisions  is  giv- 
en to  William  li.  Deemer  and  an  estate  In  fee 
is  limited  immediately  to  his  lawful  heirs, 
and  the  fee  to  the  premises,  under  the  codicil 
as  well  as  under  the  will,  vested  in  William 
Jj.  Deemer.  •  *  ♦  Xbe  words  ♦nearest,' 
'legal,*  'lawful,'  or  similar  expressions  preced- 
ing the  word  'heirs,'  without  others  words  of 
limitation.  In  a  devise,  do  not  convert  the 
word  'heirs'  from  a  word  of  limitation  to  that 
of  purchase."  If  the  word  "personal,"  as 
used  in  the  will,  is  to  be  construed  as  a  limi- 
tation to  tbe  heirs  of  the  bodies  of  the  testa- 
tor's children,  then  it  would  have  to  be  held 
that  they  took  only  a  life  estate;  but  If  the 
words  "personal  and  lawful  heirs"' were  in- 
tended by  the  testator  to  mean  the  heirs,  In 
general,  of  his  children,  then  said  children 
took  an  estate  In  fee.  Counsel  say  in  their 
briefs  they  have  been  unable  to  find  any  case 
where  the  word  "personal,"  as  used  In  this 
win,  has  been  construed.  As  tbe  word  has  no 
technical  legal  meaning,  the  question  bere  In- 
volved Is  one  of  construction. 

We  cannot  agree  with  counsel  for  appel- 
lants that  as  used  In  this  will  the  words  "per- 
sonal and  lawful  heirs"  are  equivalent  to  or 
synonymous  with  "heirs  of  the  body  begot- 
ten." It  is  true,  as  said  by  Preston  (volume 
2,  p.  503):  "It  Is  not  necessary  that  the 
words  of  procreation,  descriptive  of  the  per- 
son by  whom  or  on  whose  body  tbe  heirs  In- 
heritable under  the  entail  are  to  be  begotten, 
shall  be  In  the  clause  of  Immediate  gift  to  the 
donee.  It  will  be  sufflclent  that  on  the  collec- 
tive  sense  of  tbe  will  or  deed  It  appears  that 
by  the  heirs  described  in  that  clause,  heirs 
of  the  body  were  intended."  It  is  necessary 
to  the  creation  of  an  estate  tail  that  in  ad- 
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dlOon  to  the  w(»d  "helre,"  worda  of  procrea- 
tion to  Indicate  the  body  from  which  the 
heirs  are  to  proceed  must  be  used  or  neces- 
Barily  implied  from  the  language  of  the  will. 
1  Wasbbum  on  Real  Prop.  S  199;  Black- 
stone's  Com.  book  2,  p.  115 ;  ButleV  v.  Hues- 
tia,  08  UL  594,  18  Am.  Rep.  589;  Metzen  v. 
Schopp,  202  lU.  275,  67  N.  E.  36.  In  Lehn- 
dorf  V.  Cope,  122  111.  817,  13  N.  B.  505,  It  was 
said  that  while  the  ordinary  form  was  to 
make  the  gift  or  grant  to  the  donee  or  gran- 
tee "and  the  heirs  of  his  body,"  or  'heirs  up- 
on her  body  to  be  begotten,"  or  "upon  her 
body  to  be  begotten  by  A,"  there  is  no  especial 
^cacy  in  these  forms  of  words,  and  an  es- 
tate tail,  at  common  law,  may  be  created  by 
equivalent  words  "which,  by  necessary  impli- 
cation, describe  and  designate  the  particular 
body  out  of  which  the  heirs  should  proceed." 
It  has  accordingly  been  held  that  in  a  will  a 
devise  to  one  "and  his  offspring,"  his  lineal 
descendants,"  "his  issue,"  "his  seed,"  and 
similar  expressions  In  the  connection  used, 
were  equivalent  to  the  words  "heirs  of  the 
body  begotten."  The  reason  for  such  con- 
struction was  that  the  words  were  held 
to  indicate  the  bodies  out  of  which  the  heirs 
should  issue,  and  clearly  no  straining  of 
words  was  required  In  so  construing  the  lan- 
guage used.  In  our  opinion  "personal  and 
lawful  heirs"-  no  more  indicates  the  bodies 
out  of  which  the  heirs  shall  issue  than  if  the 
word  "personal"  had  been  omitted.  They 
are  no  more  words  of  limitation  than  the 
word  "children"  or  "heirs,"  without  other 
qualification.  In  Leiter  v.  Sheppard,  85  111. 
242,  a  devise  to  a  devisee,  "and  to  her  chil- 
dren, heirs  and  assigns  after  her,"  was  held 
to  give  the  fee  to  the  devisee.  In  Ryan  v. 
Allen,  120  111.  648,  12  N'  B.  66,  It  was  held 
that  the  words  "nearest,"  "next"  or  "first" 
prefixed  to  the  term  "heirs,"  without  use  of 
other  words  of  limitation,  would  not  vary  or 
affect  the  devise.  See,  also,  Sllva  v.  Hop- 
klnson,  158  111.  386,  41  N.  B.  1013;  Vangie- 
flon  V.  Henderson,  150  111.  119,  36  N.  B.  974. 
It  Is  contrary  to  the  policy  of  our  law  and 
the  spirit  of  our  statute  to  tie  up  property, 
and  courts  are  not  disposed  to  adopt  a  con- 
struction that  will  produce  that  result,  but, 
on  the  contrary,  where  it  can  be  done  with- 
out violating  a  settled  rule  of  law,  they  will 
adopt  the  construction  that  will  give  an  estate 
of  inheritance  to  the  first  taker.  Leiter  v. 
Sheppard,  supra;  Davis  v.  Ripley,  194  111. 
899.  62  N.  B.  &'}2 ;  Kellett  v.  Sheppard,  139 
111.  433,  28  N.  B.  751,  34  N.  B.  254;  Straw- 
bridge  V.  Strawbrldge,  220  111.  61,  77  N.  B. 
78,  4  L.  R.  A.  (N.  S.)  048,  110  Am.  St.  Rep, 
226;  Di<*  V.  RIcker,  222  111.  413,  78  N.  B. 
823,  113  Am.  St  Rep.  42a  In  Butler  v.  Hues- 
tis,  68  III.,  it  was  said  (page  603  [18  Am. 
Rep.  580]):  "If  we  are  to  interpret  wills  in 
the  light  of  precedents,  we  ought  to  follow 
those  'that  are  most  in  harmony  with  the 
genius  and  laws  of  this  country  and  the 
manners  and  customs  of  its  people.  We 
ought  rather  to  t>e  guided  by   those   that 
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would  most  effectually  do  justice,  and  not 
by  si^ch  as  would  give  an  arbitrary  and  tech- 
nical meaning  to  words  never  understood 
or  contemplated  by  the  testator;  that  may 
defeat  all  the  objects  of  his  beneficence,  as 
manifested  by  the  last  solemn  act  of  his 
life,  in  disposing  of  his  property  to  those 
he  may  deem  most  worthy  of  his  bounty." 

In  the  introductory  part  of  the  will  the, 
'testator  gives  reasons  for  making  the  will 
and  disposing  of  the  property  "which  I  may 
leave  to  my  heirs  at  my  death,"  and  no  ref- 
erence anywhere  in  the  will  is  made  by  the 
testator  about  leaving  property  to  any  other 
persons  than  bis  widow  and  children.  In 
the  residuary  clause  he  disposes  of  both  i)er- 
sonal  and  real  estate,  and  the  language  used 
Is  applicable  to  tioth.  No  estate  tail  can  be 
created  in  personal  property,  and  the  testator 
must  be  held  to  have  intended  that  the  dev- 
isees should  take  the  personal  property  ab- 
solutely. The  fact  that  he  Included  real 
estate  in  the  same  sentence  of  the  will,  when 
not  otherwise  Indicated  in  some  other  part 
of  the  instrument,  indicates  an  intention 
that  the  devisees  should  take  the  same  es- 
tate in  the  land  that  they  were  given  in  the 
personal  property.  This,  of  course,  is  not 
conclusive,  but  is  an  important  circumstance 
to  be  considered  in  arriving  at  the  inten- 
tion of  the  testator.  In  Leiter  v.  Sheppard, 
85  111.,  it  was  said  (page  247):  "The  fact 
that  personal  estate  was  comprehended  In 
this  residuary  clause  and  was  expected  by 
the  testator  to  go,  with  the  shares  of  real 
estate  in  question,  to  the  legatees  named. 
Is  an  Indication  that  an  absolute  estate  was 
intended  to  be  given  them."  This  language 
was  substantially  quoted  and  applied  In 
Giles  V.  Anslow,  128  III.  187,  21  N.  B.  225. 

Greater  latitude  is  allowed  in  the  con- 
struction of  wills  than  is  allowed  in  the  con- 
struction of  deeds.  In  the  former,  effect  is 
to  be  given  to  the  intention  of  the  testator, 
and  this  is  to  be  determined  from  a  consid- 
eration of  all  of  the  provisions  of  the  in- 
strument. When  such  Intention  is  ascertain- 
ed, if  not  in  conflict  with  some  rule  of  law, 
it  Is  to  be  given  effect  in  the  construction 
of  the  will.  In  Blackmore  v.  Blackmore,  187 
111.  102,  108,  58  N.  B.  410,  412,  the  court 
said:  "A  technical  construction  of  words 
and  phrases,  although  prima  facie  the  one 
which  should  prevail,  will  not  be  carried 
to  the  extent  of  defeating  any  obvious  gen- 
eral Intention  of  the  testator,  since  wills 
are  often  prepared  by  those  wholly  unac- 
quainted with  the  precise  technical  force 
of  legal  formulas,  and  who,  from  a  conscious- 
ness of  such  deficiency,  often  exert  them- 
selves to  drag  in  such  phrases  wherever  they 
suppose  they  would  probably  have  been  adopt- 
ed by  an  experienced  draughtsman." 

Our  conclusion  is,  from  the  language  used 
by  the  testator  in  his  will,  that  it  was  his 
intention  to  give  his  four  children  named 
an  estate  in  fee  in  the  real  estate,  and  to 
BO  construe  the  will  Is  not  contrary  to  and 
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does  not  conflict  with  any  settled  rule  of 
law  or  mle  of  property.  It  Is  nsnecespary, 
therefore,  to  refer  to  the  question  of  laches 
discussed  by  counsel  In  their  brlefa 

The  decree  of  the  circuit  court  Is  affirmed. 

Decree  affirmed. 


(23«  in.   4S0) 
BERKOWITZ  T.  CHICAGO  TERMINAL 
TRANSFER   R.   CO. 

(Supreme  Court  of  Illinois.     April  23,   1908. 
Rehearing  Denied  June  4,  1908.) 

1.  Appkal  ano  Erbob^Findino  of  Ulti- 
mate Fact. 

A  finding  by  the  Appellate  Court  in  an  ac- 
tion for  negligence  that  defendant  was  not  guilty 
of  negligence  contributing  to  the  injury  com- 
plained of  18  a  finding  of  an  ultimate  fact,  and 
requires  a  judgment  for  defendant  regardless  of 
any  other  question  in  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ii  4268,  4322-4352.] 

2.  Same. 

The  conclusion  drawn  by  the  Appellate 
Court  from  the  evidentiary  facts,  though  dif- 
ferent from  the  conclusion  of  the  trial  court  on 
uncontradicted  testimony,  <is  final  and  conclu- 
sive on  the  Sufoeme  Court,  and  it  can  inquire 
no  further  than  to  ascertain  wlietber  there  was 
evidence  tending  to  support  the  finding. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {§  4268,  4322-4352.] 

3.  Neolioence— Question  or  Fact. 

The  question  of  the  existence  of  negligence 
is  one  of  fact. 

[Ed.  Note. — For  cases  in  itoint,  see  Cent  Dig. 
vol.  37,  Negligence,  {  303.] 

4.  Appeal  —  Decisions  of  Intebmediatb 
CouBTS— Findings  of  Fact— Conclusive- 
ness. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger in  a  collision  ttetween  a  train  and  a 
switch  engine,  the  evidence  showed  that  the 
switch  engme  which  ran  into  the  train  had  been 
taken  by  its  engineer  to  a  roundhouse  shortly 
before  the  accident,  and  had  been  left  unguard- 
ed under  steam;  that  a  call  boy,  employed  at 
the  roundhouse,  was  on  the  en(;ine  when  it 
started ;  the  question  whether  it  was  negli- 
gence to  have  the  switches  set  in  the  way  they 
were  set ;  whether  the  call  boy  was  guilty  of 
negligence  for  which  the  carrier  was  liable; 
whether  his  act  in  setting  the  engine  in  motion 
was  a  negligent  act  in  tne  performance  of  bis 
duties,  or  outside  the  scope  of  bis  duties  ;  wheth- 
er the  carrier  in  the  management  of  his  engine 
and  switches  exercised  the  degree  of  care  requir- 
ed by  law — were  subsidiary  questions  of  fact, 
bearing  on  the  ultimate  fact  of  negligence,  and 
a  finding  that  the  carrier  was  not  guilty  of  neg- 
ligence was  a  finding  of  fact  not  subject  to  re- 
view in  the  Supreme  Court. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ii  4268,  4322-4352.] 

Error  to  Appellate  Court,  First  District, 
on  Api>eal  from  Superior  Court,  Cook  Coun- 
ty ;  Theodore  Brentano,  Judge. 

Action  by  Herman  Berkowitz  against  the 
Chicago  Terminal  Transfer  Railroad  Compa- 
ny. There  was  a  Judgment  of  the  Appellate 
Court,  reversing  a  Judgment  for  plaintiff, 
and  he  brings  error.    Affirmed. 

John  F.  Waters  (Fred  W.  Bentley,  o^  conn- 
sel),  for  plaintiff  in  error.  Jesse  B.  Barton, 
for  defendant  In  error. 


DUNN,  J.  The  AiH>ellate  Court  for  the 
First  District  reversed  a  judgment  recovered 
by  the  plaintiff  In  error  against  the  defendant 
In  error  for  a  personal  injury  caused  by  a  col- 
lision between  a  train  of  the  defendant  in 
error  upon  which  the  plaintiff  In  error  was  a 
passenger  and  a  switch  engine  of  the  defend- 
ant in  error.  The  cause  was  not  remanded, 
the  Appellate  Court  having  made  a  finding  of 
fact  as  follows:  "And  the  court,  upon  the 
allegations  and  proofs  In  the  record  in  this 
cause  contained,  doth  find  that  the  apx>el- 
lant  was  not  guilty  of  negligence  contribut- 
ing to  the  Injury  complained  of  in  the  plain- 
tiff's declaration."  The  plaintiff  In  error 
prosecutes  this  writ  of  error  to  reverse  the 
judgment  of  the  Appellate  Court 

The  evidence  tended  to  show  that  the  en- 
gine which  ran  Into  the  train  on  which  the 
plaintiff  was  a  passenger  had  been  taken  by 
its  engineer  to  the  roundhouse  shortly  before 
the  accident  and  left  unguarded,  under  steam, 
on  the  roundhouse  tracks,  ready  to  go  out 
with  another  engineer;  that  it  was  In  good 
order,  and  the  engineer  left  it  with  the  re- 
verse lever  on  the  center,  the  throttle  closed 
and  latched,  and  the  cylinder  cocks  c^ten. 
Expert  testimony  was  introduced  that  if  the 
engine  was  in  good  order  and  left  as  above 
stated  it  would  not  start  without  the  inter- 
vention of  human  agency.  It  did  start,  ran 
out  on  the  mahi  track  and  Into  the  train  on 
which  plaintiff  was  a  passenger,  causing  his 
injury.  A  young  man  about  19  years  old  was 
employed  at  the  roundhouse  as  a  call  boy, 
and  It  was  his  duty  to  see  that  the  oil  cans 
on  the  engine  were  supplied  with  oil.  He  was 
on  the  engine  when  It  started,  and  he  testified 
that  he  did  nothing  to  start  the  engine  but 
that  It  started  of  itself.  In  the  opinion  of 
the  AK>eliate  Court  It  Is  stated  that  the  prox- 
imate cause  of  the  accident  was  the  expert- 
menting  of  the  call  boy  with  the  levers  when 
be  entered  the  engine  cab  to  fill  the  oil  cans. 

The  errors  assigned  are  that  the  Appellate 
Court  erred  In  holding  that  the  defendant 
was  not  liable  for  the  negligence  of  the  call 
boy;  In  holding  that  the  collision  did  not 
make  a  prima  facie  case  of  negligence  on  the 
part  of  the  defendant ;  in  reversing  the  Judg- 
ment of  the  trial  court  nnder  the  admitted 
facts  as  shown  in  the  record ;  in  holding  that 
It  was  not  negligence  to  leave  the  switch  set 
in  such  a  way  that  the  engine  could  run 
through  it  upon  the  main  track,  and  in  not 
affirming  the  Judgment  of  the  trial  court 

The  errors  assigned  do  not  exist  in  the  rec- 
ord. The  record  shows  that  the  Appellate 
Court  made  a  finding  of  tact  that  the  defend- 
ant was  not  guilty  of  negligence  contributing 
to  the  plaintiff's  injury.  This  was  a  finding 
of  ultimate  fact  which  required  a  Judgment 
for  the  defendant,  regardless  of  any  other 
question  in  the  case.  Hawk  v.  Chicago,  Bur- 
lington &  Northern  Railroad  Co.,  147  111.  399, 
35  N.  R  139;  Borg  v.  Chicago,  Rock  Island 
&  Pacific  Railway  Co.,  162  111.  348.  44  N.  E. 
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722;  Davis  t.  Chicago  EdlBon  Oa,  196  111. 
31.  62  N.  £}.  829;  National  Life  Ins.  Co.  v. 
Metropolitan  Life  Ins.  Co.,  226  111.  102,  80  N. 
E.  747.  Although  there  may  be  no  dispute  in 
regard  to  the  evidentiary  facts,  yet  the  con- 
clusion or  Inference  to  be  drawn  from  them, 
which  conclusion  or  Inference  Is  the  ultimate 
fact  or  facts  In  the  case,  must  be  determined 
by  the  Appellate  Conrt  Even  where  there  Is 
no  contradiction  in  the  testimony  such  deter- 
mination may  be  different  from  that  of  the 
trial  conrt,  and  It  Is  final  and  conclusive  on 
this  court.  Huyett  &  Smith  Mfg.  Co.  v.  Chi- 
cago Edison  Co.,  167  111.  233,  47  N.  E.  384,  59 
Am.  St.  Rep.  272;  Roemheld  v.  City  of  Chica- 
go, 231  111.  467,  88  N.  E.  291 ;  Manthel  v.  Belt 
Railway  Co.,  232  111.  668,  83  N.  B.  1063.  In 
case  of  such  finding  of  fact  by  the  Appellate 
Court  this  court  has  nothing  to  do  with  the 
weight  of  the  evidence,  and  can  Inquire  no 
further  than  to  ascertain  whether  there  was 
evidence  tending  to  support  the  finding. 

The  Appellate  Court  has  not  held  as  mat- 
ters of  law,  as  assumed  by  the  assignment  of 
errors,  that  the  collision  did  not  make  a  pri- 
ma Cade  case  against  the  defendant,  that  It 
was  not  negligence  to  leave  the  switch  set  so 
that  the  engine  could  reach  the  main  track, 
or  that  the  defendant  was  not  liable  toe  the 
negligence  of  the  call  boy.  Negligence  Is  a 
question  of  fact  Whether  it  was  negligence 
to  have  the  switches  set  In  the  way  they 
were  set;  whether  the  call  boy  was  guilty 
of  negligence  for  which  the  defendant  was 
liable ;  whether  his  act  In  setting  the  engine 
In  motion.  If  be  did  so,  was  a  negligent  act  in 
the  performance  of  his  duties  or  an  unauthor- 
ized act  entirely  outside  the  scope  of  his  du- 
ties; whether  the  defendant,  in  the  manage- 
ment of  its  engine  and  switches  at  the  time 
of  and  prior  to  the  accident,  exercised  the 
degree  of  care  required  by  the  law  under  the 
circumstances — ^were  all  questions  of  fact 
They  were  the  subsidiary  or  evidentiary 
facts  bearing  upon  the  ultimate  fact  of  the 
defendant's  negligence.  To  reach  a  conclu- 
sion as  to  the  defendant's  negligence  requires 
the  application  of  legal  principles  to  the  con- 
sideration of  the  evidentiary  facts,  but  wheth- 
er or  not  what  Is  shown  by  the  evidence 
amounts  to  negligence  Is  a  question  of  fact. 
Such  question  is  not  subject  to  review  in  this 
court  Hecker  v.  Illinois  Central  Railroad 
Co..  231  111.  674,  83  N.  E.  456. 

The  Judgment  of  the  Appellate  Court  Is 
therefore  affirmed. 

Judgment  afBrmed. 


(2t4  111.  464) 

ONSTOTT  V.  OGLE  et  al. 
(Supreme   Conrt   of  Illinois.     April   23,    1908. 
Rehearing  Denied  Jane  4,  1908.) 

1.  Pabtnebship  —  Pbovisions  for  Dissolu- 
tion IN  Pabtnebship  Agbeeuent. 

A  partnership  agreement  that  if  either  of 
certain  of  the  partners  wished  to  retire  at  the 
end  of  any  year  the  remaining  partners  would 


return  the  amonnt  he  had  paid  In  as  pert  pay- 
ment for  his  Interest  etc.,  and  requiring  notice 
of  withdrawal  of  at  least  10  days,  reserved  the 
right  to  snch  partners  to  volantarily  dissolve 
the  partnership,  withont  cause,  by  withdrawal, 
notwithstanding  a  provision  that  the  iMtrtner- 
ship  should  continue  for  5  years,  that  provision 
beinf;  a  limitation  fixed  for  the  duration  of  the 
contract  if  no  one  withdrew  before  the  limita- 
tion expired. 

2.  Same— WiTHDBAWAi,  or  Pabtneb, 

Where,  under  a  partnership  agreement  pro- 
viding that  if  a  partner  chose  to  withdraw,  his 
interest  was  to  be  purchased  by  the  other  part- 
ners, he  did  withdraw,  and  they  offered  to  pur- 
chase his  interest,  proposing  to  pay  therefor  the 
amount  specified  in  the  agreement,  his  withdraw- 
al dissolved  the  partnership,  entitling  him  to  an 
accounting. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  38,  Partnership,  i  607.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict on  Appeal  from  Superior  Court  Cook 
County;  Joseph  E.  Gary,  Judge. 

Bill  by  James  Ij.  Onstott  against  A.  H.  Ogle 
and  others.  From  a  Judgment  of  the  Appel- 
late Conrt  reversing  a  decree  of  the  superior 
court  for  complainant  and  remanding  the 
cause,  complainant  appeals.  Judgment  of 
the  Appellate  Court  reversed,  and  decree  of 
the  superior  court  affirmed. 

This  is  an  appeal  from  the  Judgment  of 
the  Appellate  Court  for  the  First  District 
reversing  and  remanding,  with  directions, 
a  decree  of  the  superior  court  of  Cook  coun- 
ty rendered  upon  a  bill  for  an  accounting 
among  partners.  James  L.  Onstott  filed  a 
bill  for  an  accounting  against  his  associates 
in  business,  and  upon  a  hearing  the  superior 
court  rendered  a  decree  In  his  favor  for 
$5,568.48.  Upon  an  appeal  by  the  defendants 
below  to  the  Appellate  Court  a  Judgment  was 
rendered  finding  that -Onstott  was  only  en- 
titled to  $1,257.28  due  him  on  account  of 
salary  and  money  paid  out  for  the  firm.  The 
Judgment  of  the  Appellate  Court  denied  On- 
stott any  right  to  an  accounting  or  any  In- 
terest iin  the  profits  of  the  business  which 
had  been  made  while  Onstott  was  a  member 
of  the  firm.  By  the  Judgment  of  the  Appel- 
late Court  the  decree  below  was  reversed  and 
the  cause  remanded,  with  directions  to  en- 
ter a  decree  in  accordance  with  the  views 
expressed  by  the  Appellate  Court  The  Judg- 
ment of  the  Appellate  Court  being  final,  On- 
stott brings  the  case  to  this  court  by  appeal. 

The  contract  creating  the  copartnership 
In  question  is  set  out  In  tfte  bill.  The  pur- 
pose of  the  copartnership  was  to  conduct  a 
retail  coal  business  In  Chicago.  Comley 
Ogle,  who  had  been  the  owner  of  a  one- 
fourth  Interest  in  the  business,  disposed  of 
his  Interest  to  other  members  of  the  firm. 
James  L.  Onstott,  complainant  in  the  bill, 
had  been  the  manager  of  the  business  for 
said  firm.  Onstott  and  one  Tandy  desiring 
to  become  interested  in  the  business,  Join- 
ed with  A.  M.  Ogle  and  Wlilard  W.  Hubbard, 
and  A.  M.  Ogle,  trustee  for  the  Island  Coal 
Company,  in  the  formation  of  a  new  copart- 
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nership  created  by  articles  of  agreement  as 
foUows: 

"Therefore  this  agreement  of  partnership, 
entered  Into  this  first  any  of  February,  1900, 
by  and  between  A.  M.  Ogle,  W.  W.  Hubbard, 
each  owning  a  one-eighth  interest  in  the 
said  business;  J.  L.  Onstott,  owning  a  one- 
fourth  lutcrest  In  the  said  business;  A.  M. 
Ogle,  trustee  for  the  Island  Coal  Company, 
owning  a  one-fourth  Interest  in  the  said  busi- 
ness; and  A.  O.  Tandy,  owning  a  one- 
fourth  Interest  in  the  said  business.  Wlt- 
uesseth:  The  above  parties  agree  to  car- 
ry on  a  coal  business  at  the  corner  of  Ma- 
plewood  avenue  and  Fulton  street,  Chi- 
cago, under  the  name  of  Ogle,  Hubbard  & 
Co.,  for  a  period  of  five  years  from  July  1, 
1899.  It  is  mutually  agreed  James  L.  On- 
stott shall  be  the  manager  of  the  said  busi- 
ness 80  long  as  his  services  are  satisfactory 
to  the  other  parties  in  Interest,  at  a  salary 
which  shall  be  determined  as  follows:  For 
the  year  ending  May  1,  1900,  said  salary 
shall  be  $1,000,  and  for  the  months  of  May 
and  June,  1900,  said  salary  shall  be  $100 
per  month,  and  for  each  succeeding  year 
after  July  1,  1900,  said  salary  shall  be  one- 
fifth  of  the  net  profits  as  determined  by  the 
anntial  statement  made  on  the  3Uth  day  of 
June  each  year,  but  in  no  year  shall  said 
salary  be  less  than  $1,200.  *  *  *  It  is 
agreed  by  and  between  the  parties  hereto  that 
if  either  said  Onstott  or  Tandy  wishes  to  re- 
tire from  the  business  at  th«  end  of  any 
year,  the  remaining  partners  will  return  to 
him  the  amount  of  cash  he  shall  have  paid 
in  up  to  that  date  as  part  payment  for  said 
interest,  and  shall  return  to  him  any  unpaid 
notes  that  he  may  have  given  in  part  pay- 
ment for  said  interest,  but  no  interest  is 
to  be  paid  upon  the  principal  that  he  may 
have  advanced  for  such  purpose.  It  is  al- 
so agreed  that  such  notice  of  withdrawal 
must  be  made  in  writing  to  each  of  the  other 
members  of  the  firm  at  least  t^n  days  be- 
fore the  30th  of  June,  which  shall  be  deem- 
ed to  be  the  end  of  the  business  year.  A 
list  of  the  accounts  and  bills  receivable  and 
a  list  of  the  accounts  and  bills  payable,  as 
they  were  shown  on  the  books  of  the  com- 
pany on  June  1, 1809,  are  hereto  attached  to 
this  agreement  and  made  a  part  thereof. 

"And  It  Is  mutually  agreed  between  A.  M. 
Ogle  and  W.  W.  Hubbard  and  the  Island 
Coal  Company,  as  one  party  hereto,  and 
A.  O.  Tandy  and  J.  L.  Onstott  as  a  party 
hereto,  that  the  Interests  purchased  by  sai<l 
Onstott  and  Tandy  shall  not  suffer  any  loss 
by  reason  of  the  bills  and  accounts  receiv- 
able and  the  cash  on  hand  July  1,  1899,  be- 
ing less  in  value  than  the  lists  of  bills  and 
accounts  payable  July  1,  1899;  and  in  the 
event  that  the  collections  of  said  bills  and 
accounts  receivable  and  cash  on  hand  amount 
to  a  less  amount  than  the  bills  and  accounts 
payable,,as  aforesaid,  the  said  Ogle  and  Hub- 
bard anid  the  Island  Coal  Company  agree 


to  reimburse  said  Tandy  and  said  Onstott, 
each,  to  the  extent  of  one-fourth  of  said 
deficiency,  said  reimbursement  to  be  made  on 
their  final  payment  for  their  interests  In 
said  business  and  to  be  of  date  of  July  1, 
1809.  On  or  before  the  30th  day  of  June  of 
each  year  a  careful  inventory  and  statement 
of  the  business  of  the  company  for  the  pre- 
ceding year  shall  be  taken,  and  such  part  of 
the  profits  (If  there  are  any)  for  the  pre- 
ceding year  as  may  be  agreed  upon  shall  be 
divided  betweoi  owners  of  said  business  In 
proportion  to  their  holdings,  and  in  case 
said  inventory  and  statement  should  show 
loss  for  the  preceding  year,  said  loss  shall  be 
charged  against  each  interest  in  like  pro- 
portionate manner.  •  •  •  The  said  A.  M. 
Ogle,  W.  W.  Hubbard,  and  A.  M.  Ogle,  trus- 
tee for  the  Island  Coal  Company,  hereby 
agree  that  they  will  not  withdraw  from  this 
partnership  during  its  existence  without  the 
consent  of  said  A.  O.  Tandy  and  J.  L.  On- 
stott, so  long  as  said  Tandy  and  Onstott  are 
members  of  the  firm.  This  agreement  super- 
sedes, cancels,  and  renders  void  any  agree- 
ment of  partnership  heretofore  entered  in- 
to by  and  between  any  of  the  parties  here- 
to. 

"In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  this  1st  day  of  Febru> 
ary,  1900. 

"A.  M.  Ogle, 

"W.  W.  Hubbard, 

"J.  L.  Onstott, 

"Islond  Coal  Co., 

"By  A.  M.  Ogle,  Trustee^ 

"Alfred  O.  Tandy." 
in  accordance  with  one  of  the  provisions 
of  the  contract,  James  L.  Onstott  on  June  9, 
1903,  served  notice  on  the  other  members  of 
the  firm  that  he  would  withdraw  from  the 
firm  on  June  30,  1903.  Pursuant  to  this  no- 
tice Onstott  withdrew  from  the  firm  on  June 
30,  1903,  whereupon  a  dispute  arose  upon 
the  question  of  the  division  of  profits,  and 
complainant  filed  this  bill  to  compel  an  ac- 
counting. ^ 

Goodrich,  Vincent  &  Bradley  (Joseph  M. 
GrlfCen,  of  counsel),  for  appellant  Musgrave, 
Vroman  &  Lee  and  Charles  E.  Barrett,  for 
appellees. 

VICKE^RS,  J.  (after  stating  the  facts  as 
above).  Appellant's  contention  Is  that  his 
action  in  withdrawing  from  the  firm  on  June 
30,  1903,  amounted  to  a  dissolution  of  the 
copartnership,  which  he  contends  carries  with 
It  the  right  to  an  accounting.  Including  the 
division  of  the  profits  to  that  date.  Appellees 
Insist  that  while  he  had  the  right  to  withdraw 
from  the  firm,  yet  his  action  in  so  doing  did 
not  amount  to  a  dissolution  of  the  copartner- 
ship, and  that  because  he  withdrew  before 
the  expiration  of  the  five-year  period  men- 
tioned In  the  contract  be  lost  his  right  to 
such  participation  In  the  profits. 
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We  do  not  find '  It  necessary  at  tbls  time 
to  determine  whether  one  partner  may  Tolnn- 
tarily  dissolve  a  partnership  without  cause 
when  the  right  so  to  do  is  not  provided  for 
In  the  contract.  That  right,  we  think.  Is 
clearly  reserved  in  the  contract  here  under 
consideration  by  the  following  clause:  "It 
Is  agreed  by  and  between  the  parties  hereto- 
that  If  either  said  Onstott  or  Tandy  wishes 
to  retire  from  the  business  at  the  end  of  any 
year,  the  remaining  partners  will  return  to 
him  the  amount  of  cash  he  shall  have  paid 
In  up  to  that  date  as  part  payment  for  said 
Interest,  and  shall  return  to  him  any  unpaid 
notes  that  he  may  have  given  In  part  pay- 
ment for  said  Interest,  but  no  Interest  is  to 
be  paid  upon  the  principal  that  he  may  have 
advanced  for  such  purpose.  It  is  also  agreed 
that  such  notice  of  -withdrawal  must  be  made 
In  writing  to  each  of  the  other  members  of 
the  firm  at  least  10  days  before  the  30th  of 
June,  which  shall  be  deemed  to  be  the  end  of 
the  business  year."  It  Is  admitted  that  On- 
stott complied  with  this  provision  In  the  con- 
tract by  giving  notice  and  exercising  his  right 
of  withdrawal  at  the  time  specified.  It  is 
true,  there  was  a  provision  that  the  partner- 
ship should  continue  for  a  period  of  five  years, 
but  we  regard  this  as  a  limitation  fixed  for 
the  duration  of  the  contract  in  case  no  one 
withdrew  before  the  limitation  expired.  There 
are  provisions  In  the  contract  whereby  oth- 
ers might  withdraw.  It  is  obvious  from  the 
above  stipulation  that  Onstott  had  the  right, 
under  the  contract,  to  withdraw  In  the  way 
and  at  the  time  that  he  did. 

It  Is  contended  that  the  withdrawal  of 
Onstott  from  the  firm  did  not  work  a  di»- 
solution  of  the  partnership.  To  this  proposi- 
tion we  cannot  agree.  In  McCall  v.  Moss, 
112  III.  493,  this  court,  in  passing  upon  the 
case,  used  the  following  language  (page  501) : 
"We  understand  the  rule  to  be,  that  when  one 
partner  dies,  or  sells  his  Interest  to  another, 
or  a  new  member  is  admitted  by  purchase 
of  a  portion  of  the  capital  owned  by  one  or 
more  members  of  the  firm,  such  will.  In  law, 
work  a  dissolution  of  the  firm.  Parsons  on 
Partnership  (page  406,  §  1)  states  the  law  as 
follows:  'It  may  now  be  considered  as  a 
settled  rule  of  the  law  of  partnership,  In 
England  and  In  this  country,  that  the  retire- 
ment of  one  partner  from  a  firm  consisting 
of  any  number  of  persons  operates  as  a  dis- 
solution of  that  firm.  •  •  •  We  suppose 
the  truth  to  be  that  If  a  partner  retires, 
whether  by  voluntary  act,  bankruptcy,  ex- 
pulsion, or  death,  or  If  a  new  partner  comes 
In  by  any  means  whatever.  In  either  of  these 
cases  the  old  partnership  ceases  to  exist.' " 
See,  also,  Edens  v.  Williams,  36  III.  252,  and, 
for  a  later  case.  Pease  v.  Dawson,  197  III. 
340,  64  N.  E.  366.  In  tbls  case  the  contract 
provided  that  in  case  Onstott  chose  to  with- 
draw bis  Interest  was  to  be  purchased  by  the 
other  members  of  the  firm.  He  did  withdraw, 
and  they  offered  to  purchase  his  said  Inter- 


est, proposing  to  pay  therefor  the  amount 
specified  in  the  contract  Onstott|s  withdraw- 
al evidently  dissolved  the  partnership,  and 
the  partnership  being  dissolved  he  was  enti- 
tled to  an  accounting,  and  it  was  proper  to 
Include  in  the  accounting  a  division  of  the 
profits  up  to  June  30,  1903.  The  amount  of 
the  decree  is  not  Involved. 

The  Judgment  of  the  Appellate  Court  Is 
therefore  reversed,  and  the  decree  of  the  su- 
perior court  of  Cook  county  is  affirmed. 

Judgment  reversed. 


(m  III.  460) 

CITY  OP  WAUKBGAN  v.  BURNETT  et  aL 

(Supreme   Court   of   Illinois.     April  23,   19<^ 
Rehearing  Denied  June  3,  1908.) 

MUNICIPAI.  COBFOBA.TIONS— PtTBLIC    IMFBOVE- 

VENTS— ASBESSUENIB—SEWEBS. 

Under  Local  Improvement  Act,  8  13 
CHurd's  Rev.  St.  1905,  c.  24,  i  519),  providing 
for  making  local  improvements  in  cities,  vil- 
lages, or  towns,  a  ej>ecial  assessment  to  enable  a 
city  to  acquire  strips  of  land  for  a  sewer  sys- 
tem, based  on  an  ordinance  which  provides  for 
acquiring  by  condemnation  a  right  of  way  for 
the  sewers,  without  providinK  for  the  construc- 
tion of  any  sewers  along  such  lines,  is  void. 

Appeal  from  Lake  County  Court;  D.  L. 
Jones.  Judge. 

Action  by  the  city  of  Waukegan  against 
George  B.  Burnett  and  others.  From  a  judg- 
ment confirming  an  assessment,  defendants 
appeaL     Reversed  and   remanded. 

Charles  Whitney,  Elam  L.  Clarke,  S.  H. 
Kennedy,  and  Smoot  &  Eyer,  for  appellants. 
Cooke,  Pope  &  Pope,  for  appellee. 


HAND,  C.  J.  This  is  an  appeal  by  the  ap- 
pellants from  a  Judgment  of  the  county  court 
of  Lake  county  confirming  a  ^special  assess- 
ment levied  by  the  city  of  Waukegan  under 
the  local  Improvement  act  (Hurd's  Rev.  St 
1905,  c.  24,  p.  404)  to  enable  It  to  acquire, 
by  condemnation,  the  right  to  construct,  main- 
tain, and  operate  a  connected  ^^stem  of  sew- 
ers in  certain  strips  of  land  situated  in  said 
city.  The  ordinance  upon  which  the  pro- 
ceeding is  based  provides  for  acquiring,  by 
condemnation,  the  right  to  construct,  main- 
tain, and  operate  a  connected  system  of 
sewers  along  certain  lines  across  private 
property  In  said  city,  but  makes  no  provi- 
sion for  the  construction  of  any  sewers  along 
such  lines  or  over  said  lands. 

A  number  of  questions  are  discussed  in 
the  briefs,  but  from  the  view  we  take  of 
the  proceeding  it  will  only  be  necessary  to 
consider  one,  which  la,  has  the  appellee  the 
power  to  assess  the  api>ellants'  property  to 
enable  It  to  acquire  the  right  to  construct  a 
system  of  sewers  In  private  properly  In 
said  city,  by  condemnation,  under  the  local 
Improvement  act,  without  providing  by  or- 
dinance for  the  construction  of  a  system  of 
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aewers  In  the  ettlpB  of  land  sought  to  \>e  thus 
acquired? 

It  Is  apparent  that  the  property  of  appel- 
lants would  not  be  benefited  by  the  city  ac- 
quiring the  right  to  lay  sewers  In  the  strips 
of  land  sought  to  be  acquired  until  the  city 
bad  provided,  by  a  valid  ordinance,  for  the 
laying  of  sewers  in  the  strips  of  land- sought 
to  be  acquired.  This  court  has  repeatedly 
held  that,  where  property  cannot  be  bene- 
fited except  In  case  of  subsequent  work,  for 
which  no  provision  is  made,  the  property 
cannot  be  specially  assessed.  Hutt  v.  City  of 
Chicago,  132  IlL  352,  23  N.  E.  1010;  Ed- 
wards v..  City  of  Chicago,  140  111.  440,  30 
N.  E.  350;  Washington  Ice  Co.  v.  City  of 
Chicago,  147  111.  327,  35  N.  E.  378.  37  Am, 
St.  Rep.  222;  Title  Guarantee  &  Trust  Co. 
T.  City  of  Chicago,  162  111.  505,  44  N.  E.  832. 
In  Hutt  V.  City  of  Chicago,  supra,  the  city 
sought  to  levy  an  assessment  to  pay  for  open- 
ing a  street  which  crossed  the  Chicago 
river  without  providing  for  a  bridge  across 
said  river,  and  in  Title  Guarantee  &  Trust 
Co.  V.  City  of  Chicago,  supra,  to  levy  a  spe- 
cial assessment  to  pay  for  constructing  a  sew- 
er without  providing  a  connection  whereby 
the  property  assessed  could  drain  Into  the 
sewer,  and  It  was  held  In  each  of  said  cases 
that  the  property  could  not  be  thus  assessed. 

The  city  of  Wankegan  may  eventually  or 
not,  as  the  city  council  may  determine,  lay 
a  system  of  sewers  in  the  strips  of  land 
sought  to  be  acquired  by  condemnation  and 
paid  for  by  assessing  appellants'  property. 
When,  If  ever,  this  will  be  done,  rests,  how- 
ever, in  the  discretion  of  the  city  council, 
and,  although  the  right  to  thus  use  said 
strips  of  land  was  acquired,  sewers  may  nev- 
er be  laid  therein  by  the  city.  We  think 
that  before  the  appellee  had  the  right  to  as- 
sess appellants'  property  to  pay  for  the  prop- 
erty sought  tw  be  acquired,  it  should  have 
provided  by  ordinance  for  a  system  of  sew- 
ers to  be  constructed  therein,  from  which 
ordinance  the  appellants  could  determine  the 
character  of  the  Improvement  which  was 
prc^Msed  to  be  made  by  the  city.  Without 
notice  of  the  character  of  sewers  which  were 
to  be  laid  the  appellants  could  not  deter- 
mine whether  their  property  would  be  bene- 
fited little  or  much,  or  at  all.  Every  special 
assessment  must  rest  upon  a  valid  ordinance. 
The  ordinance  In  question  furnished  no  ba- 
sis upon  which  a  valid  special  assessment 
could  rest.  It  .must  therefore  be  held  to 
be  void. 

The  questions  whether  the  right  of  way, 
the  sewer  to  be  laid,  and  the  special  assess- 
ment to  pay  for  the  entire  Improvement  must 
be  provided  for  In  one  ordinance,  or  may  be 
provided  for  In  separate  ordinances,  are  not 
now  determined. 

For  the  reason  pointed  out,  the  judgment 
of  the  county  court  will  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


(at  m.  «a 
PRUSSING  et  al.  v.  liANCASTBR  et  al.* 
(Supreme  Court  of  Illinois.     April  23,   1908.) 

1.  OoNTBACTS — Modification — Extension  of 
TiuE  of  Payment— Conbideration. 

Payment  of  interest  in  advance  is  a  good 
consideration  for  an  agreement  to  extend  the 
time  of  the  payment  of  the  note. 

[Ed.  Note. — For  cases  in  point,  see  Ceut.  Dig. 
vol.  11,  Contracts,  {  1121.] 

2.  Pbincipal,  and  Surett  —  Disciiarob  of 
subett— exmnsion  of  tlux  of  payment— 
Validity  of  Aobeeuent. 

The  indorsement  on  a  note  of  Interest  is  not 
alone  sufficient  to  establish  the  extension  of  time 
of  payment  thereof  so  as  to  release  a  surety 
or  the  lien  of  a  trust  deed  given  by  a  third 
person  to  secure  it,  and  it  is  necessary  to  show 
that  the  payment  of  interest  in  advance  was 
made  without  the  assent  of  the  surety  or  the 
third  person,  and  was  received  by  one  authoriz- 
ed to  agree  to  a  valid  extension. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  SS  186-200.] 

3.  Sake- BuBDBN  of  Pboof. 

The  burden  of  proving  that  the  payment  of 
interest  in  advance  operated  to  extend  the  time 
of  the  payment  of  the  note  so  as  to  relieve  the 
surety  or  the  lien  of  a  trust  deed  given  by  a 
third  person  to  secure  it  is  on  the  party  plead- 
ing the  release. 

[Ed.  Note.— For  cases  in  point,  see  Cent  XHg- 
vol.  40,  Principal  and  Surety,  §  433.] 

4.  Same— Extension  of  Tiuk  of  Patmbht— 
Aobeement  of  Surety. 

An  agreement  indorsed  on  a  tmst  deed  giv- 
en to  secure  the  debt  of  another,  and  which  re- 
cited that  the  debtor  might  renew  the  loan  from 
time  to  time,  and  that  the  trust  deed  should  re- 
main secnrity,  was  coupled  with  an  interest  and 
was  not  revoked  by  the  death  of  the  mortgagor, 
and  authorized  the  extension  of  the  time  of  pay- 
ment of  the  note  without  affecting  the  lien  of 
the  tmst  deed. 

5.  Judgment— Res  Judicata. 

A  decree  rendered  in  a  partition  suit  in 
which  the  devisee  of  the  deceased  owner,  who 
had  executed  a  trust  deed  covering  the  premises, 
and  the  trnstee  therein,  and  the  holder  of  the 
note  thereby  secured  were  parties,  which  ad- 
judged that  the  trust  deed  was  a  first  and  valid 
lien  on  the  premises,  was  res  judicata  as  to  the 
devisees,  on  the  (juestion  of  the  validity  of  the 
trust  deed  as  a  lien. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  8  1211.] 

6.  Mobtoaoes  —  FoBECLoeuBK — Dmriouw  or 
Decbeb— Application  of  Rents. 

The  court  decreeing  the  foreclosure  of  a 
trust  deed  may,  on  the  premises  not  selling  for 
enough  to  satisfy  the  decree,  apply  to  the  satis- 
faction of  the  deficiency,  through  a  receiver,  the 
rents  which  may  accrue  on  the  premises  during 
the  period  of  redemption,  though  the  trust  deed 
is  silent  on  the  subject. 

Appeal  from  Appellate  Court  First  Dis- 
trict, on  Error  to  Superior  Court  Cook  Coun- 
ty;   Axel  Chytraus,  Judge. 

Suit  by  Eugene  E.  Prusslng  and  others 
against  John  E.  Lancaster  and  others.  From 
a  Judgment  of  the  Appellate  Court  affirming 
a  decree  for  plaintiffs,  defendants  appeaL 
Afllrmed. 

This  was  a  bill  In  chancery  filed  on  the 
1st  day  of  August,   1898,  by  the  appellees 

^Petition  for  rebearlng  stricken  from  files  Jun« 
S,  IMS. 
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against  the  appellants,  In  the  anperior  court 
of  CoHok  county,  to  foreclose  a  trust  deed 
bearing  date  January  5,  1892,  given  by  Nlm- 
rod  Lancaster  and  Charles  E.  Springer  to 
the  appellee  Eugene  E.  Prussing,  as  trustee, 
upon  certain  unimproved  real  estate  belong- 
ing to  NUnrod  Lancaster,'  situated  in  the 
city  of  Chicago,  to  secure  the  payment  of  a 
promissory  note  of  even  date  with  said  trust 
deed  for  the  sum  of  $58,500,  payable  five 
years  after  date,  with  Interest  at  6  per  cent 
per  annum,  payable  semiannually,  signed  by 
Charles  B.  Springer,  apd  by  him  Indorsed 
In  blank,  which  promissory  note  was  the 
property  of  the  appellee  the  Illinois  Tmst 
&  Savings  Bank  at  the  time  the  bill  to  fore- 
close said  trust  deed  was  filed. 

Nimrod  Lancaster  died  testate  on  June 
14,  1895,  seised  of  said  real  estate,  subject  to 
the  said  trust  deed.  The  appellants  claimed 
title  to  the  said  premises  through  Nimrod 
Lancaster.  Certain  of  them  answered  the 
said  bill  and  others  were  defaulted,  and  the 
cause  was  referred  to  a  master.  Upon  the 
report  of  the  master  being  filed,  a  decree  of 
foreclosure  and  sale  was  entered  by  the 
court,  which  found  to  be  due  the  Illtuois 
Trust  &  Savings  Bank  upon  the  said  note 
and  trust  deed  the  sum  of  $69,254.60,  after 
applying  certain  rents  which  said  Illinois 
Trust  &  Savings  Bank  bad  collected  from 
said  premises  prior  to  the  filing  of  said  bill, 
and  a  receiver  was  appointed  to  take  posses- 
sion of  said  premises,  the  said  Charles  B. 
Springer  having,  subsequent  to  the  execution 
of  said  trust  deed,  leased  said  premises  from 
Nimrod  Lancaster  and  erected  thereon  18 
three-story  dwelling  houses.  The  premises 
on  April  24,  1902,  were  sold  to  John  J. 
Mitchell  by  the  master  for  $66,000,  which 
left  a  deficiency  upon  said  foreclosure  de- 
cree of  $5,598.44.  The  court  approved  the 
sale,  and  entered  a  deficiency  decree  for 
the  amount  of  the  foreclosure  decree  remain- 
ing nnsntlsfied,  and  continued  the  receiver- 
ship, with  directions  to  the  receiver  to  apply 
the  rents  that  might  accrue  upon  the  prem- 
ises during  the  i)erlod  of  redemption  upon 
said  deficiency  decree.  No  redemption  took 
place  from  said  foreclosure  sale.  On  Janu- 
ary 18,  1907,  the  appellants  in  this  court 
sued  out  a  writ  of  error  from  the  Appellate 
Court  for  the  First  District  to  the  superior 
court  of  Cook  county  to  review  the  record 
in  said  foreclosure  proceeding  and  the  order 
of  the  superior  court  continuing  said  receiv- 
ership and  directing  the  application  of  the 
rents  which  should  accrue  during  the  period 
of  redemption  in  satisfaction  of  said  defi- 
ciency decree,  which  foreclosure  decree,  and 
the  order  continuing  said  receivership  and 
directing  the  application  of  said  rents  upon 
said  deficiency  decree,  were  affirmed  by  the 
Appellate  Court,  and  the  cause  has  been 
brought  to  this  court  by  appeal. 

Jacob  Verberg  and  Leslie  A.  Needbam,  for 
appellants.  James  C.  Hutchins  and  Max 
Balrd,    for    appellees^ 


HAND,  O.  J.  (after  stfttteg  the  facts  as 
above).  The  contention  made  in  this  court 
by  the  appellants  is  tliat  on  July  1,  1887, 
interest  was  paid  upon  said  promissory  note 
in  advance  until  January  5,  1898,  the  efTect 
of  which,  It  is  insisted,  was  to  release  said 
premises  from  the  lien  of  said  trust  deed. 
The  promissory  note  secured  by  said  tmst 
deed  was  introduced  in  evidence  l)efore  the 
master,  and  there  appeared  indorsed  thereon : 
"July  1,  1887.  Interest  paid  to  July  5,  1887. 
Interest  paid  to  Jan'y  6,  1888" — and  such 
Indorsement  Is  relied  upon  by  the  appellants 
to  establish  an  extension  of  the  time  of  pay- 
ment of  said  Indebtedness  so  as  to  release 
said  premises  from  the  lien  of  said  trust 
deed. 

The  payment  of  interest  In  advance  is  a 
good  consideration  for  an  agreement  to  ex- 
tend the  time  of  the  payment  of  a  promissory 
note.  The  indorsement,  on  a  promissory 
note,  of  interest  is  not,  however,  alone  suffi- 
cient to  establish  an  extension  of  the  time 
of  payment  of  the  promissory  note  so  as  to 
release  a  surety,  or  to  release,  as  in  this 
instance,  the  lien  of  a  trust  deed  given  by 
a  third  party  to  secure  the  payment  of  a 
promissory  note.  In  order'  for  the  payment 
of  interest  in  advance  to  work  such  a  re- 
lease, it  is  necessary  to  show  that  the  pay- 
ment of  interest  in  advance  was  made  wiUi- 
out  tbe  assent  of  the  surety  or  owner  of  the 
land  covered  by  the  trust  deed,  and  was 
received  by  a  party  authorized  to  agree  to 
a  valid  extension,  and  the  burden  of  proof 
Is  npon  the  party  pleading  the  discharge  to 
show  those  facts.  New  York  Life  Ins.  Co. 
V.  Casey,  178  N.  T.  381,  70  N.  B.  816;  Shep- 
herd V.  May,  116  U.  8.  505,  6  Sup.  Ct  119, 
29  L.  Ed.  456.  As  the  record  does  not  show 
the  payment  of  said  interest  was  made  In 
advance  without  the  assent  of  the  appellants, 
or  that  the  party  to  whom  it  was  paid  had 
authority  to  extend  the  time  of  the  payment 
of  said  promissory  note,  the  payment  of  such 
interest  did  not  have  the  effect  to  discharge 
the  lien  of  said  trust  deed,  even  though  it 
was  paid  in  advance. 

It  appears  that  indorsed,  upon  the  tmst 
deed  which  was  offered  in  evidence  is  the 
following  agreement  signed  and  sealed  by 
Nimrod  Lancaster :  "I  hereby  agree  that  the 
said  Charles  E.  Springer  may  have  the  loan 
mentioned  within  this  trust  deed,  or  any  part 
of  the  said  loan,  renewed  from  time  to  time 
as  he  may  see  fit,  and  this  trust  deed  will 
still  act  to  secure  the  said  loan  and  the 
principal  note  or  notes  In  case  of  the  renewal 
of  the  same  or  any  part  of  it"  This  agree- 
ment was  coupled  with  an  interest,  and  was 
not  revoked  by  tbe  death  of  Nimrod  Lan- 
caster (Benneson  v.  Savage,  130  IlL  352,  22 
N.  E.  838),  and  fully  anthorlzed  the  extension 
of  the  time  of  payment  of  the  promissory 
note  secured  by  said  trust  deed  without  af- 
fecting the  lien  of  the  trust  deed. 

It  also  appears  that  the  premises  covered 
by  said  trust  deed,  and  other  lands  owned 
by  Nimrod  Lancaster  at  the  time  of  liis 
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deatbi^  were  partitioned  by  a  bill  In  chancery 
In  the  Bnperlor  court  of  Cook  county  be- 
tween the  appellantB,  as  derlsees  of  Nlmrod 
Lancaster,  deceased,  to  which  bill  Eugene  E. 
Prussing,  as  trustee,  and  the  Illinois  Trust 
&  Savlnga  Bank  were  also  parties,  and  that 
the  superior  court  In  that  case  held  that  the 
trust  deed  In  this  suit  sought  to  be  fore- 
closed was  a  first  and  ralld  lien  upon  the 
premises  covered  by  said  trust  deed,  and 
that  In  this  case,  at  the  Instance  of  the  ap- 
pellants, the  decree  directed  the  premises 
covered  by  said  tmst  deed  to  be  sold  accord- 
ing to  the  subdivision  of  said  premises  es- 
tablished by  that  decree.  It  Is  clear,  we 
think,  first,  that  the  lien  of  said  trust  deed 
was  not  released  by  a  valid  extension  of  the 
time  when  the  indebtedness  secured  thereby 
should  become  due;  second,  that  if  such  ex- 
tension was  made  It  was  authorized  by  the 
agreement  of  the  parties  entered  Into  at  the 
time  the  trust  deed  was  executed ;  and,  third, 
that  the  decree  In  the  partition  suit  between 
the  appellants  is  res  Judicata  as  to  them  of  the 
question  that  said  trust  deed  was  a  valid 
Hen  upon  said  premises. 

It  Is  also  contended.  If  It  were  conceded 
that  said  trust  deed  was  a  valid  lien  upon 
the  premises  covered  thereby,  that  the  court 
erred  in  continuing  the  receivership  after  the 
approval  of  the  master's  sale  under  the  fore- 
closure decree,  and  In  directing  that  the 
rents  collected  by  the  receiver  during  the 
period  of  redemption  be  applied  In  payment 
of  the  deficiency  decree.  The  premises  did 
not  sell  for  enough  to  satisfy  the  foreclosure 
decree,  and  there  was  a  deficiency  decree  for 
15,598.44  in  favor  of  appellees.  In  such  case 
the  practice  Is  a  proper  one  to  apply  to 
the  satisfaction  of  such  deficiency  decree, 
through  a  receiver,  the  rents  which  may  ac- 
crue upon  the  premises  covered  by  the  trust 
deed  during  the  redemption  period;  and 
this  may  be  done  by  a  court  of  equity,  al- 
though the  trust  deed  is  silent  upon  the  sub- 
ject of  the  application  of  the  rents  to  the 
payment  of  any  deficiency  that  may  remain 
after  the  sale  of  the  land  covered  by  the 
trust  deed.  Haas  v.  Chicago  Building  Soci- 
ety, g9  111.  498;  First  Nat.  Bank  of  Joliet 
V.  Illinois  Steel  Co.,  174  IlL  140,  61  N.  E. 
200. 

The  appellants  rely  upon  other  grounds 
for  a  reversal.  As  It  clearly  appears,  bow- 
ever,  from  this  record,  that  the  indebtedness 
of  the  appellee  the  Illinois  Trust  &  Savings 
Bank  was  a  first  Hen  upon  said  premises, 
secured  by  said  tmst  deed,  and  that  the  de- 
cree ot  foreclosure  was  properly  entered,  and 
that  the  court  did  not  err  In  the  application 
of  the  rents  received  by  Its  receiver  during 
the  period  of  redemption  to  the  satisfaction 
of  said  deficiency  decree,  we  do  not  deem  It 
necessary  to  consider  in  this  opinion  the  oth- 
er points  raised  by  appellants. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(S4  III.  4tg) 

BCHATER  et  al.  t.  OERBERS  et'sL 

(Supreme   Conrt   of   IllhioiB.     April  23,   IfiOSL 
Rehearing  Denied  June  4,  1908.) 

1.  APPEAI/ — ReCOBD— iQUESTIOHS  PlUESENTEn, 

Where  no  objection  was  made  to  a  judg- 
ment order,  and  no  ezeeption  was  taken  and  pre- 
served by  bill  of  exceptions,  the  judgment  can 
be  questioned  for  those  errors  only  appearing  on 
the  face  of  the  pleadings  or  order, 

2.  DbAINS— ASBESSUENTS— FKnTIOH  —  REQUI- 
SITES. 

A  petition  for  the  levying  of  an  original  as- 
sessment for  the  cost  of  constructing  ditohes  and 
drains  under  Hurd's  Rev.  St  19^,  e.  ^  {t 
11  to  18,  'or  for  an  additional  assessment  un- 
der section  37,  must  set  out  clearly  the  nature 
and  character  of  the  work  to  be  done  or  the 
purposes  for  which  the  money  raised  by  such 
assessment  is  to  be  used,  the  property  owners 
havini;  a  right  to  be  heard  as  to  any  act  of  the 
commissioners  materially  affecting  the  extent 
or  cost  of  the  improvement. 

3.  Sake— CsEATion  or  Indebtedness  iif  Ad- 
vance. 

The  officials  of  a  drainage  district  have  no 
authority  to  create  In  advance  an  indebtedness 
for  work  in  the  district,  and  then  levy  an  assess- 
ment to  meet  such  indebtedness. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  17,  Drains,  {  77.] 

4.  Sake— Second  Assessment. 

Payments  made  by  owners  of  land  original- 
ly assessed  for  drainage  improvements  do  not  re- 
lieve land  afterward  annexed  to  the  district  from 
bearing  its  proportionate  share  of  the  cost  ot 
the  improvement. 
6.  Sake. 

Under  Levee  Act,  {  58  (Hurd's  Rev.  St. 
1900,  c.  42),  providing  that  the  assessments  of 
benefits  agamst  lands  added  to  a  drainage  dis- 
trict after  organization  may  be  made  at  any 
time,  and  the  assessment  roll  tiiercof  shall  he 
filed  and  recorded  and  proceedings  thereon  had 
as  in  other  cases,  or  such  lands  may  be  assess- 
ed when  all  lands  throughout  the  district  are 
assessed,  lands  so  annexed  can  be  compelled  to 
pay  their  proportionate  share  of  the  original 
cost  of  the  improvement  at  any  time  after  they 
are  brought  into  the  district,  either  by  assess- 
ment in  a  separate  proceeding  or  by  assessment 
together  with  all  the  other  lands  throughout  the 
district,  and  If  the  entire  cost  of  the  original 
work  has  been  paid  by  the  former  assessment  be- 
fore the  annexed  lands  are  brought  into  the  dis- 
trict, and  there  is  no  future  work  requiring  ad- 
ditional outlay,  the  amount  of  the  proportionate 
share  of  the  annexed  land  collected  must  be  re- 
bated proportionately  to  the  lands  originally  as- 
sessed. 

6.  Same— Petition  fob  Assessment  of  An- 
nexed Lands— Sufficienct. 

Under  Levee  Act,  {  '58  (Hurd's  Rev.  St 
1005,  c.  42),  providing  that  assessments  of  ben- 
efits to  lands  added  to  a  drainage  district  after 
organization  may  be  made  at  any  time,  a  peti- 
tion for  the  levy  of  an  assessment  on  annexed 
lands,  which,  after  giving  the  history  of  the 
annexation  of  the  lauds  and  describing  them, 
states  that  the  lands  have  never  been  axsessea 
for  lienefits  to  them  by  the  work  of  the  dis- 
trict, and  that  the  owners  have  in  no  way  con- 
tributed their  proportionate  share  of  the  cost  of 
constructing  the  ditches  and  drains  of  the  dis- 
trict, sufficiently  sets  out  the  puri>ose  for  which 
the  money  is  to  be  raised. 

7.  Same— Review. 

The  repeal  of  Levee  Act.  |  25  (Hurd's  Rev. 
St  1905,  c.  42),  which  provided  that,  when  ob- 
jections to  the  confirmation  of  assessments  bad 
been  filed  and  passed  on  by  the  county  court,  ap- 
peals and  writs  of  error  should  be  allowed  as  in 
cases  Of  appeals  from  and  writs  of  error  to  th« 
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county  courts  In  proceedings  for  the  sale  of  land 
for  taxes  or  special  asseftsmenta,  did  not  by  im- 
plication repeal  Hnrd's  Rev.  St.  1005,  c.  37,  i 
213,  authorizing  a  writ  of  error  in  special  as- 
sessment proceedings,  so  far  as  affects  writs  of 
error  in  such  cases,  and  hence,  under  such  sec- 
tk>D  213,  a  judgment  order  of  the  county  court 
confirming  the  assessment  roll  in  a  proceeding 
to  assess  land  annexed  to  a  drainage  district 
after  the  organization  thereof  can  be  reviewed 
by  writ  of  error. 

8.  Statutes— REPEikL  —  Rkpeax.  bt  Iicpuoa- 

TIOI». 

Repeals  of  stati^tes  by  implication  are  not 
favored. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
TOl.  44.  SUtutes,  {  228.] 

Error  to  Iroquois  County  Court;  John  H. 
Oillan,  Judge. 

Petition  by  Lewis  Scbafer  and  others,  as 
drainage  commissioners,  against  J.  H.  Oer- 
bers  and  others  for  the  levying  of  an  assess- 
ment The  cotmty  court  .confirmed  the  as- 
sessment roll,  and  defendants  bring  error. 
Affirmed. 

See  228  111.  17,  81  N.  E.  785. 

J.  W.  ^ern  and  C  Q.  Hlrscb,  for  plaintiff 
In  error.  Kay,  Sanm  &  Kay  and  Schneider 
A  Schneider,  for  defendants  In  error. 


CARTER,  J.  The  history  of  the  organi- 
zation of  the  drainage  district  here  In  ques- 
tion and  connecting  the  ditches  on  the  plain- 
tiffs in  error's  lands  with  those  of  the  dis- 
trict is  fully  set  out  In  People  t.  Schafer,  228 
lU.  17,  81  N.  E.  786.  It  was  there  held  that 
after  such  district  was  duly  organized  the 
lands  of  the  plaintiffs  in  error  had  been  legal- 
ly connected  with  said  district  under  section 
68  of  the  levee  act  Hani's  Rev.  St  1906,  p. 
794,  c.  42.  The  commissioners  of  this  drain- 
age district,  after  the  lands  were  so  connect- 
ed, levied  the  assessment  here  in  question 
against  the  lands  of  plaintiffs  in  error  under 
that  part  of  said  section  58,  which  reads: 
"The  assessments  of  benefits  against  such 
lands  so  added  to  said  district,  may  be  made 
at  any  tUne  the  commissioners  may  deem 
proper;  and  the  assessment  roll  thereof  shall 
be  filed  and  recorded  and  proceedings  there- 
on had  as  In  other  cases ;  or  such  lands  may 
be  assessed  when  all  lands  throughout  the 
district  are  assessed."  To  this  assessment 
plaintiffs  in  error  filed  various  objections, 
and  after  hearing  before  the  county  court  an 
order  was  entered  overruling  all  the  objec- 
tions and  confirming  the  assessment  roll  as 
retnmed  by  the  commissioners  and  directing 
the  same  to  be  spread  of  record.  To  this 
order  no  objection  was  made  or  exception 
taken  and  preserved  by  bill  of  exceptions. 
This  being  the  case,  under  repeated  decisions 
of  this  court  the  Jndgment  can  be  questioned 
only  for  those  errors  which  appear  on  the 
face  of  the  pleadings  or  Judgment  order. 
Bailey  v.  Smith,  168  111.  84,  48  N.  E.  75; 
Jones  v.  Village  of  Milford,  208  111.  621,  70  N. 
B.  598;  People  v.  Chicago,  Burlington  &  Quin- 


cy  Railroad  Co.,  231  III.  112,  8S  N.  E.  120; 
People  V.  O'Oara  Coal  Co.,  231  111.  172,  83 
N.  B.  140. 

In  this  connection  it  Is  urged  by  defend- 
ants in  error  that  the  evidence  attempted  to 
be  preserved  in  the  bill  of  exceptions  on  the 
hearing  of  the  legal  objections  was  taken  at 
a  given  term  of  conrt,  and  that  no  bill  of 
exceptions  was  taken  at  that  term  or  order 
entered  granting  further  time  for  taking  the 
bill  of  exceptions,  and  that  therefore  such 
evidence  should  be  expunged  from  the  bill  of 
exceptions.  Village  of  Franklin  Park  y. 
Franklin,  228  IlL  691,  81  N.  E.  1182.  The 
record  is  not  clear  as  to  the  term  when  this 
evidence  was  taken,  but  as  no  question  Is 
made  In  the  briefs  as  to  the  ezcluslon  or  ad- 
mission of  testimony  (Cincinnati,  Indianapolis 
&  Western  Railway  Co.  v.  People,  20S  HI.  538, 
69  N.  B.  40;  Qrand  Pacific  Hotel  Co.  t. 
PInkerton,  217  111.  61,  75  N.  B.  427) ;  and  as 
no  exception  was  preserved  In  the  bill  of 
exceptions  as  to  the  entering  of  the  final 
judgment  order,  it  is  unnecessary  to  pass 
npon  the  question  as  to  whether  a  part^of 
the  bill  of  exceptions  should  be  expunged 
from  the  record. 

Counsel  for  plaintiffs  in  error  practically 
admit  that  advantage  can  be  takm  only  of 
errors  which  appear  upon  the  face  of  the 
judgment  order  or  pleadings,  but  insist  that 
the  pleadings,  of  which  the  petition  is  a  part 
(Fountain  Head  Drainage  District  t.  Wright, 
228  111.  208,  81  N.  E.  849),  show  that  this  as- 
sessment was  levied  without  authority  of 
lew,  the  argument  being  that  the  petition 
must  disclose  for  what  purpose  tbe  assess- 
ment Is  to  he  levied.  Manifestly,  for  the 
original  assessment  (Hard's  Rev.  St  1905,  c. 
42,  H  11-13,  p.  778),  or  for  the  additional 
assessment  (Hurd's  St  1906,  p.  786,  c.  42,  f 
37),  the  petition  should  set  oat  clearly  the 
nature  and  character  of  the  work  to  be  done, 
or  the  purposes  for  which  tbe  money  to  be 
raised  by  such  assessment  is  to  be  used. 
Iroquois  &  Crescent  Drainage  District  v. 
Harroun,  222  111.  489,  78  N.  B.  780.  The 
property  owners  have  a  right  to  be  heard  as 
to  any  act  of  the  commissioners  materially 
affecting  the  extent  or  cost  of  the  improve- 
ment Winklemann  v.  Drainage  District  170 
IlL  37,  48  N.  B.  716. 

The  record  in  this  case  discloses  that  un- 
der the  original  assessment  the  lands  then  in- 
cluded In  the  district  were  assessed,  in  round 
numbers,  |15,000,  and  that  the  district  has 
collected  and  expended  all  of  this  money  in 
constructing  drains  and  ditches  as  originally 
planned.  It  is  contended  by  plaintiffs  in 
error  that  the  drainage  district  has  incurred 
liabilities  amounting  to  considerably  more 
than  $1,800  In  excess  of  the  amount  origi- 
nally levied,  and  that  this  assessment  is  be- 
ing levied  for  the  purpose  of  paying  such 
accrued  Indebtedness.  The  petitioa  states, 
after  giving  the  history  of  the  annexation  of 
these  lands  to  the  district  and  describing 
them,  "that  said  lands  have  never  been  as- 
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sessed  for  benefits  accruing  to  them  by  the 
work  of  said  district,  and  that  the  owners 
thereof  have  In  no  way  contributed  their  pro- 
portionate share,  or  any  part  thereof,  of  the 
cost  of  constructing  the  ditches  and  drains 
of  said  district,"  and  asks  that  an  assess- 
ment be  levied  In  accordance  with  the  stat- 
ute. This  statement  is  the  only  reference 
found  In  the  record  before  us  to  indicate 
for  what  purpose  this  assessment  is  to  be 
levied.  The  officials  of  the  drainage  district 
have  no  authority  to  create.  In  advance,  an 
Indebtedness  ^or  work  on  the  district  and 
then  levy  an  assessment  to  meet  such  indebt- 
edness. Aureus  v.  Minnie  Creek  Drainage 
District,  170  111.  262,  48  N.  B.  971 ;  Wlnkel- 
mann  v.  Drainage  District,  supra ;  Drainage 
Com'rs  V.  Kinney  (III.)  84  N.  E.  34.  Eiven 
though  this  money  cannot  be  used  for  pay- 
ing off  the  old  Indebtedness,  still  counsel  for 
plaintiffs  In  error  Insist  that  the  money  can- 
not be  raised  unless  the  petition,  or  some 
other  part  of  the  pleadings,  shows  more 
clearly  than  Is  set  forth  In  the  petition,  as 
above  shown,  for  Just  what  purpose  the  mon- 
ey Is  to  be  used.  Counsel  admit  that  when 
lands  are  annexed  to  a  district  and  have  re- 
ceived tbe  benefit  of  the  work  of  the  district 
they  should  bear  their  share  of  the  burden, 
but  they  contend  that  when  the  work  has 
already  been  completed  no  further  money 
can  he  raised,  either  on  the  property  orig- 
inally assessed  or  on  property  annexed,  un- 
til a  further  necessity  arises  for  some  addi- 
tional outlay,  but  whenever  another  assess- 
ment Is  required  to  defray  the  expenses  of 
the  district  for  any  purpose,  then  the  burden 
of  such  assessment  should  be  so  distributed 
upon  the  lands  of  the  district  that  the  an- 
nexed lands  not  previously  assessed  should 
bear  their  proportionate  share  of  the  whole 
burden  Imposed  upon  the  lands  of  the  dis- 
trict, even  to  the  extent  of  the  entire  assess- 
ment being  levied  on  the  lands  annexed.  If 
this  argument  be  sound,  then,  if  no  addition- 
al expenses  are  required  for  additional  work 
or  for  repairs  on  the  work  originally  done, 
the  lands  afterwards  annexed  would  receive 
the  benefit  of  the  original  work  without  pay- 
ing anything  therefor.  This  is  not  the  intent 
of  the  law.  Payments  made  by  owners  of  the 
land  originally  assessed  do  not  relieve  the 
land  afterward  annexed  from  bearing  Its 
proportionate  share  of  the  cost  of  the  im- 
provement Hammond  v.  People,  169  111.  545, 
48  N.  E.  573 ;  People  v.  Jndaon  (111.)  84  N. 
B.  233.  We  think  it  Is  clear,  from  that  part 
of  section  58  of  the  levee  act  quoted  above, 
that  the  lands  annexed  can  be  compelled  to 
pay  their  proportionate  share  of  the  original 
cost  of  the  improvement  at  any  time  after 
they  are  brought  Into  the  district,  either  by 
being  assessed  in  a  separate  proceeding  or  as- 
sessed together  with  all  the  other  lands 
throughout  the  district    If  the  entire  cost  of 


the  original  work  has  been  paid  by  the  form- 
er assessment  before  the  annexed  lands  are 
brought  Into  the  district,  pud  there  should  be 
no  future  work  requiring  additional  outlay, 
then  it  is  a  fair  constmctlon  of  this  act  and 
in  harmony  with  the  decisions  heretofore 
cited  that  the  proportionate  share  of  the  an- 
nexed land  must  be  paid,  and  the  amount  so 
collected  rebated  proportionately  to  the  lands 
originally  assessed,  to  the  end  that  all  prop- 
erty In  the  district  shall  finally  pay  Its  Just 
proportion  according  to  benefits  of  the  orig- 
inal cost  of  the  work.  While  the  petition 
here  In  question  might,  perhaps,  have  been 
worded  so  as  to  set  out  more  clearly  the  pur- 
pose for  which  this  money  is  to  be  raised, 
we  think  Its  present  wording  shows  that  the 
money  is  to  be  used  in  harmony  with  the 
views  heretofore  stated. 

What  we  have  already  said  disposes  of 
all  the  questions  raised  in  the  briefs,  appear- 
ing in  this  record,  with  one  exception.  In 
the  trial  court  plaintiffs  in  error  entered  a 
motion  for  an  appeal,  which  was  denied  by 
that  court  on  the  ground  that  by  an  amend- 
ment to  the  levee  act  (Laws  190/,  I  7S,  p. 
282)  section  25  of  said  levee  act  (Hnrd's  Rev. 
St  1905,  p.  782,  c.  42)  was  rer)ealed.  Tliere- 
after  a  writ  of  error  was  sued  out  and  the 
case  brought  to  this  court  for  review.  Sec- 
tion 22  of  said  levee  act  (Hnrd's  Rev.  St 
1905,  p.  782,  c.  42)  originally  provided  that 
after  confirmation  by  the  county  court  of  the 
assessment  as  to  property  for  which  no 
objections  had  been  filed,  no  appeal  should 
be  allowed  therefrom;  original  section  25 
provided  that,  when  objections  had  been  filed 
and  passed  upon  by  the  court  appeals  and 
writs  of  error  should  be  allowed  as  to  such 
property.  Section  22  as  now  amended  pro- 
vides that  no  appeal  shall  be  allowed  in 
any  case,  and  as  section  25  ia  entirely  re- 
pealed there  Is  nothing  in  the  act  as  now 
amended  that  refers  to  a  review  by  writ  of 
error.  Section  123  (paragraph  213)  of  chap- 
ter 37  (Kurd's  Rev.  St  iwo,  p.  625)  author- 
izes a  writ  of  error  In  special  assessment 
proceedings.  The  repeal  of  said  section  25, 
so  far  as  It  affects  writs  of  error  in  these 
cases  does  not,  by  implication,  repeal  or 
modify  said  section  123  of  chapter  37,  as 
repeals  by  Implication  are  not  favored. 
People  V.  Murphy,  202  111.  493,  67  N.  E. 
226;  Village  of  Rldgway  v.  County  of  Gal- 
latin, 181  III.  521,  55  N.  E.  140.  We  are  of 
the  opinion  that  this  proceeding  comes  within 
that  class  of  special  assessments  referred  to 
In  the  said  section  123  (Drainage  District  v. 
Kelsey,  120  111.  482,  11  N.  E.  256),  and  that 
the  Judgment  order  of  the  county  court  in  a 
drainage  proceeding  of  this  kind  can  be  re- 
viewed by  writ  of  error. 

We  find  no  reversible  error.  The  Judg- 
ment of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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on  m.  474) 

GALLOWAY  v.  CHICAGO.  R.  1.  &  P.  RY. 
CO. 

(Supreme   Court   of   Illinois.     April   23,    1908. 
Rehearing  Denied  Jane  4,  1908.) 

1.  Mastek  and  Servant— Actions  fob  Inju- 

BIES— BtJBDEN    OF   PbOOF, 

In  an  action  by  a  servant  for  personal  in- 
jnries  received  from  an  alleged  defectively  con- 
structed tnmtable,  the  burden  was  on  plaintiff 
to  prove  that  the  turntable  was  defectively  con- 
Ftructed,  and  that  such  construction  was  the 
proximate  cause  of  his  injury ;  that  defendant 
Knew,  or  by  the  exercise  of  ordinary  care  would 
have  known,  of  the  defect ;  that  plaintiff  did 
not  know  of  the  defect,  and  did  not  have  equal 
opportunities  with  defendant  of  knowing  it,  or 
of  the  danger  therefrom. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  877-908.] 

2.  Same— Plaintiff's  Knowledge  of  Dan- 
GEB— Elements  to  be  Considebed— Youth 
OF  Servant. 

If  plaintiff  had  knowledge  of  the  defect, 
then,  in  determining  whether  he  sliould  have 
known  of  the  accompanying  danger,  his  youth, 
immaturity,  and  inexperience,  so  far  as  thsy  ai>- 
peared  from  the  evidence,  should  be  taken  into 
consideration. 

[Ed.  Note.— For  cases  in  iioint,  see  Cent.  Dig. 
vol.  S4.  Master  and  Servant,  H  1079-1082.] 

3.  Same  —  Sufficiency  of  Evidence  —  As- 
sumption of  Risk  bt  Minob. 

A  servant  employed  at  a  tnmtable,  while 
crossing  the  track  after  giving  a  signal,  slipped, 
and  his  foot  caught  between  the  ties,  holding 
him  so  that  he  was  run  over  and  injured  by  an 
engine  backing  onto  the  turntable.  The  ties 
were  from  2>^  to  4  inches  apart,  and  were  oily 
from  the  drippings  of  the  locomotives.  He  was 
20  years  old,  bad  worked  there  eight  ni^ts,  had 
to  cross  the  track  many  times  each  night,'  and 
had  observed  tliat  there  were  open  spaces  be- 
tween the  ties  the  first  time  he  worked  there. 
Beld,  that  he  assumed  the  risk,  and  could  not 
recover. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  A.  H.  Frost,  Judge. 

Action  by  Clarence  W.  Galloway,  by  hla 
next  friend,  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company  for  personal  In- 
juries. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

This  Is  an  appeal  by  the  Chicago,  Rock  Is- 
land &  Pa'clflc  Railway  Company  from  a  judg- 
ment of  the  Appellate  Court  for  the  First 
District  afiSrming  a  judgment  of  the  superior 
court  of  Cook  county  recovered  by  Clarence 
W.  Galloway,  appellee,  against  appellant,  In 
an  action  on  the  case  bronght  in  bis  name  by 
Marie  L.  Galloway,  the  mother  and  next 
friend  of  appellee,  for  personal  Injuries. 

The  declaration  consists  of  four  counts, 
by  which  it  is  alleged  that  on  November  24, 
1904,  appellant  bad  located  at  Blue  Island, 
in  Cook  county.  III.,  a  roundhouse  and  turn- 
table, used  for  the  purpose  of  storing  and 
turning  engines  then  in  use  by  said  company 
along  the  line  of  its  railroad ;  that  the  appel- 
lee, who  was  employed  to  operate  the  turn- 
table, was  a  youth  without  experience  and 
knowledge  of  the  dangers  Incident  to  work- 
ing around  and  about  said  turntable,  and 


that  It  was  the  duty  of  appellant  In  employ- 
ing him  to  fully  Inform  him,  before  or  at  the 
time  of  bis  employment,  of  all  the  dangers 
attendant  upon  the  work  of  operating  said 
turntable,  which  appellant  negligently  failed 
to  do;  that  the  turntable  was  negligently 
constructed,  and  that  appellant  negligently 
allowed  the  lever  operating  the  brake  on  the 
turntable  to  be  and  remain  out  of  repair; 
that  the  turntable  was  negligently  construct- 
ed, in  that  the  ties  on  which  the  track  rested 
were  laid  with  just  space  enough  between 
to  allow  the  foot  or  leg  of  one  passing  over 
the  turntable  to  be  caught  and  held  fast; 
that  appellee,  by  reason  of  the  negligence 
charged,  while  assisting  In  backing  an  engine 
upon  the  turntable,  stepped  between  two  of 
the  ties,  where  his  foot  was  caught  and  held 
fast,  and  his  leg  was  then  cut  off  by  an  en- 
gine passing  over  him  before  he  could  escape. 
To  the  declaration  appellant  pleaded  the  gen- 
eral Issue.  Upon  the  trial  the  court,  at  the 
close  of  all  the  evidence,  denied  the  motion 
of  appellant  for  a  directed  verdict.  The  jury 
fixed  appellee's  damages  at  $9,000.  Motions 
for  a  new  trial  and  In  arrest  of  judgment 
were  overruled,  and  Judgment  entered  iqwn 
the  verdict 

The  turntable  in  question  was  75  feet 
in  length  and  about  12  feet  In  width.  ^  It 
supported  a  single  standard-gauge '  railroad 
track,  the  rails  of  which  were  placed  on  ties 
8  Inches  square,  set  from  2%  to  4  inches 
apart.  The  ties  rested  upon  steel  girders. 
The  ends  of  the  ties  extened  beyond  the  rails 
on  each  side  of  the  track  between  3  and  4 
feet,  and  this  space  without  the  rails  was  cov- 
ered with  planks  the  entire  length  of  the 
table.  Between  the  rails,  however,  there  was 
no  covering  over  the  ties,  and  the  spaces  be- 
tween the  ties  were  left  open.  The  turntable 
was  operated  by  a  gasoline  engine  and  certain 
levers  which  were  upon  and  attached  to  the 
table,  and  which  moved  with  the  table.  Pass- 
ing upon  the  table  from  the  operating  end,  the 
engine  and  levers  were  located  upon  the  right 
This  machinery  was  covered  by  a  small  shan- 
ty built  upon  the  table,  the  door  opening  into 
which  was  In  the  side  of  the  building  next 
to  the  track  and  about  three,  feet  from  the 
end  of  the  table.  When  an  engine  approadi- 
ed  the  turntable.  It  was  the  duty  of  the  oper- 
ator to  first  "spot"  the  table,  or  move  it  so 
that  the  track  upon  the  table  would  be  in 
line  with  the  track  on  which  the  engine  was- 
standing.  The  table  was  always  turned  so 
that  the  end  upon  which  the  building  was 
constructed  would  be  next  to  the  approach- 
ing englnei  After  the  table  was  so  "spotted," 
the  operator  would  signal  the  hostler  of  the 
engine  to  move  It  onto  the  table,  and,  after 
that  was  done,  the  table  would  be  turned  so 
as  to  permit  the  engine  to  be  moved  from  the 
table  upon  the  track  desired.  If  the  engine 
approaching  the  table  was  moving  with  the 
front  end  toward  the  turntable,  the  signal  to 
the  hostler,  who  always  occupied  a  position 
on  the  right  side  of  the  engine,  could  be  given 


Digitized  by 


Google 


1068 


84  NORTHBASTBRN  REPORTEB. 


an. 


by  the  turntable  operator  from  the  door  of 
the  shanty,  but,  If  the  engine  was  backing 
up  to  the  turntable,  It  was  necessary  for  the 
.operator  to  stand  on  the  opposite  side  of  the 
track  to  give  the  signal.  The  hostler  being 
on  the  right  side  of  the  engine  would  be  on 
the  left  side  of  the  track  as  the  engine  backed 
up  to  the  turntable,  and  the  tender  would 
prevent  him  seeing  the  turntable  operator  if 
the  latter  remained  on  the  right-hand  side  of 
the  turntable. 

Appellee  was  employed  by  appellant  through 
the  witness  Coflman,  hereinafter  mentioned, 
as  night  operator  of  this  table.  His  duties  be- 
gan at  6  o'dock  in  the  evening  and  continued 
until  the  same  hour  In  the  morning.  At  the 
time  of  his  injiury  -he  was  20  years  and  4 
months  of  age,  a  boy  of  ordinary  Intelligence, 
and  of  at  least  ordinary  experience  for  a  per- 
son of  his  age.  He  had  lived  in  Chicago  or  in 
the  suburbs  of  that  city  practically  all  his 
life.  He  had  worked  for  some  time  in  a  stamp- 
ing mill.  Afterwards  he  worked  for  a  year  and 
a  half  in  a  boiler  shop,  and  later,  prior  to 
his  employment  by  ai^ellant,  he  worked' for 
a  year  and  a  half  in  a  foundry.  On  Novem- 
ber 14,  1004,  be  began  work  for  appellant, 
and  during  the  first  three  nights  of  his  em- 
ployme^t  Coffman,  who  had  operated  the  ta- 
ble before  appellee  began  work,  stayed  with 
him  and  Instructed  him  in  regard  to  his  du- 
ties. Among  other  things,  according  to  the 
testimony  of  Coffman  and  of  appellee,  Coff- 
man at  that  time  told  him  to  hold  down  a 
certain  lever  In  the  shanty  controlling  the 
brake  on  the  turntable  when  an  engine  was 
coming  upon  the  table  to  prevent  the  brake 
which  held  the  turntable  In  place  being  loosen- 
ed by  the  jar  of  the  engine,  which  would  re- 
sult in  the  table  moving  and  derailing  the  en- 
gine. They  also  testified  that  the  necessity 
for  holding  this  lever  arose  from  the  fact  that 
it  was  out  of  repair.  The  ties  between  the 
rails  were  somewhat  oily  from  the  drippings 
of  the  locomotives.  There  were  90  stalls  in 
the  roundhouse  at  this  place  and  25  or  SO 
engines  would  imss  over  the  turntable  every 
night  Between  9  and  10  o'clock  in  the  even- 
ing of  November  24,  1904,  a  small  switch  en- 
gine backed  up  to  within  30  or  40  feet  of  the 
turntable  and  stopped  for  a  signal  from  Oal- 
loway.  The  table  was  "spotted"  by  Gallo- 
way, who  operated  the  machinery  in  the  shan- 
ty. He  then  stepped  over  to  the  opposite 
side  of  the  track  from  the  shanty,  and  with 
his  lantern  signaled  the  hostler  to  come  on, 
and  then  started  across  the  track  to  the 
shanty.  While  attempting  to  cross  one  of 
hU  feet  slipped  down  between  the  ties  on 
the  table,  and  he  was  unable  to  extricate  It 
In  time  to  prevent  his  leg  being  run  over  and 
cut  ofF  by  the  engine  as  It  backed  upon  the 
turntable,  When  appellee  attempted  to  cross 
the  track,  the  only  lights  burning  in  that  vi- 
cinity were  the  headlight  of  the  engine^  the 
lantern  carried  by  ai^Kllee,  and  two  red 
lights  placed  one  on  each  side  of  the  track 
about  half  Way  across  the  turntable.  The  arc 


lights  which  ordinarily  lighted  the  surround- 
ings, for  some  reason  not  disclosed,  had  ceas- 
ed burning  about  16  minutes  earlier.  Coff- 
man, when  directed  by  the  superintendent 
of  the  roundhouse  to  employ  appellee,  was 
also  directed  by  him  to  teach  appellee  how 
to  operate  the  table.  In  accordance  with 
that  direction,  he  told  appellee,  in  substance, 
that,  when  an  engine  backed  up,  be  should, 
after  "spotting"  the  table,  pass  across  the 
track  from  the  door  of  the  shanty,  signal 
the  hostler,  and  immediately  pass  back  across 
the  track  to  hold  the  defective  lever.  On  the 
morning  following  his  first  night's  work  ap- 
pellee noticed  how  the  ties  were  laid  on  the 
table,  and  that  there  were  open  qwces  be- 
tween them. 

It  is  contended  by  appellant  that  the  dan- 
ger of  being  injured  on  said  turntable  was 
a  risk  assumed  by  appellee,  and  that  the  su- 
perior court  erred  in  refusing  to  instruct  the 
jury  to  find  for  the  defendant 

M.  L.  Bell  (BenJ.  S.  Cable,  of  counsel), 
for  appellant  Charles  M.  Foell,  Morse  Ives, 
and  Earl  J.  Walker,  for  appellee. 

SCOTT,  J.  i&ft&e  stating  the  facts  as 
above).  To  warrant  the  action  of  the  supe- 
rior court  In  denying  the  motion  for  a  direct- 
ed verdict  as  the  case  was  presented  In  that 
court,  It  was  necessary  that  there  should 
be  evidence  in  the  record  tending  to  prove, 
first  that  the  turntable  was  defectively  con- 
structed and  that  such  defective  construc- 
tion was  the  proximate  cause  of  appellee's 
injury;  second,  that  the  appellant  had 
knowledge  of,  or  In  the  exercise  of  ordinary 
care  would  have  had  knowledge  of,  the  de- 
fect; third,  that  appellee  did  not  know  of 
the  defect,  and  did  not  have  equal  opportuni- 
ties with  the  appellant  of  knowing  of  it,  or 
if  he  did  have  knowledge  of  the  physical 
condition  of  the  turntable,  and  therefore  had 
knowledge  of  the  defect  which  created  the 
danger,  that  he  did  not  know,  and  was  not 
chargeable  with  knowledge  of,  the  danger 
resulting  from  the  existence  of  the  defect 
These  propositions  are  so  well  established 
In  this  state  that  it'  Is  no  longer  necessary 
to  cite  authorities  in  support  of  them.  If 
appellee  had  knowledge  of  the  defect,  thai, 
In  determining  whether  be  had  or  should 
have  had  knowledge  of  the  accompanying 
danger,  it  is  proper  to  take  into  considera- 
tion his  youth,  Immaturity,  and  inexperience 
In  so  far  as  they  appear  from  the  evidence. 

It  is  to  the  third  proposition  that  the  argu- 
ment of  appellant  is  directed.  Appellee  tes- 
tified that  on  the  morning  succeeding  the 
first  night  that  he  was  at  work  on  this  turn- 
table he  observed  the  openings  between  the 
ties.  He  worked  there  altogether  10  nights. 
Between  the  time  when  he  first  observed 
these  openings  and  the  night  tipon  which  he 
was  hurt  he  worked  there  8  successive  nights 
— a  total  of  96  hours.  The  place  was  light- 
ed by  electricity,  so  that  one  could  see  almost 
as  plainly  «■  In  Qie  daytlmii    The  door  of 
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tbe  bonse  or  Bhanty  covering  the  machinery, 
which  was  on  the  turntable,  was  on  tbe  side 
of  tbe  building  next  the  track,  a  boarded 
space  Intervening  between  the  door  and  the 
rail.  Twenty-flve  or  30  engines  passed  over 
the  table  during  each  12  hours,  or  at  the 
rate  of  one  engine  about  every  25  minutes. 
Whenever  an  engine  approached  the  turn- 
table with  the  tender  foremost,  which  ia  said 
to  have  been  frequently.  It  was  necessary 
for  appellee  to  pass  from  tbe  boarded  space 
In  front  of  the  door  of  tbe  shanty  directly 
across  the  track  onto  the  planks  which  lay 
Immediately  alongside  the  rail  on  tbe  other 
side  of  the  track  from  the  shanty,  and,  after 
signaling  the  hostler  in  charge  of  the  engine, 
be  would  cross  directly  back  to  tbe  door  of 
th^  shanty.  He  must  have  made  this  cross- 
ing to-  and  fro  many  times  each  night,  and 
he  therefore  became  entirely  familiar  with 
tbe  construction  and  physical  condition  of 
the  turntable,  and  knew,  as  well  as  any  man 
could  know,  of  tbe  existence  of  the  openings 
between  the  ties.  They  were  before  him  al- 
most constantly  during  his  working  hoiurs. 
He  could  scarcely  step  out  of  the  door  of 
the  shanty  without  seeing  them.  The  de- 
fect In  the  brake  lever  with  which  he  had 
to  work  is  without  significance,  except  that 
on  account  of  that  defect  be  was  directed 
to  do  his  work  In  the  manner  in  which  he 
did  do  it,  viz.,  when  he  was  on  tbe  side  of 
the  table  opposite  the  building  and  the  host- 
ler had  received  his  signal  to  move  tbe  en- 
gine upon  the  table,  appellee  would  then 
cross  immediately  over  the  table  for  the  pur- 
pose of  holding  the  lever  while  the  -engine 
was  coming  upon  the  turntable.  Save  for 
the  necessity  of  crossing  the  table  In  order 
to  reach  the  lever  quickly,  he  could,  after 
signaling  the  hostler,  have  walked  oft  tbe  end 
of  the  turntable  toward  the  engine,  crossed 
the  track  on  which  the  engine  was  -approach- 
ing, and  then  walked  upon  the  table  again 
on  the  right  side,  and  thus  have  avoided 
passing  over  the  track  on  the  turntable  aft- 
er giving  the  signal.  Having  knowledge  of 
tbe  manner  In  which  tbe  turntable  was  con- 
structed, can  it  be  said  that  the  evidence 
tends  to  show  that  he  did  not  have,  and  was 
not  chargeable  with,  knowledge  and  apprecia- 
tion of  the  accompanying  danger? 

By  his  counsel  appellee  says:  "It  was  a 
question  of  fact  for  the  Jury  and  the  Appel- 
late Court  whether  the  Inexperienced  appel- 
lee. In  the  absence  of  warning,  appreciated 
that  his  foot  might  slip  down  between  the 
ties;  that,  if  It  did  so.  It  might  not  read- 
ily come  out;  and  that  this  might  occur 
just  as  an  engine  was  approaching."  Great 
stress  is  placed  by  the  attorney  for  appellee 
upon  tbe  fact  that  he  was  without  experience 
in  the  railroad  business.  It  required  no 
knowledge  of  the  business  of  railroading  to 
nnderstand  and  appreciate  the  danger  to 
which  the  appellee  was  exposed  by  reason  of 
tbe  spaces  between  tbe  ties  on  tbe  turn- 
table:   In  ao  far  as  that  particular  defect 


>  was  concerned,  tbe  con8tructi<»i  of  tbe  turn- 
table was  exceedingly  simple.  The  ties  rest- 
ed upon  steel  girders,  which  they  crossed 
at  right  angles.  There  was  an  open  space 
below.  The  space  between  the  ties  varied 
In  width  from  2^  to  4  inches.  Any  youth 
20  years  of  age,  with  or  without  experi- 
ence In  railroading,  possessed  of  ordinary 
intelligence,  would  know  that  there  was 
danger  of  bis  foot  slipping  Into  one  of  tbe 
wider  spaces  while  be  was  crossing  the  table 
and  getting  so  caught  or  fastened  that  he 
would  have  difficulty  In  removing  It.  Any 
intelligent  person  who  had  observed  engines 
passing  over  the  turntable  would  know  that  If 
his  foot  slipped  Into  one  of  those  openings, 
and  he  had  difficulty  in  removing  it,  an  en- 
gine in  passing  over  the  turntable  might 
crush  him  before  he  could  get  out  of  the 
way. 

In  this  connection,  it  is  argued  that  little 
reliance  can  ordinarily  be  placed  upon  the 
estimate  of  a  witness  as  to  distance;  that 
the  faculty  of  close  obE^rvatlon  of  objects 
is  largely  a  gift,  much  stronger  In  some  per- 
sons than  in  others;  and  that,  for  this  rea- 
son, it  cannot  be  presumed  that  the  appellee 
correctly  ganged  the  exact  width  of  the  open- 
ings between  tbe  ties.'  It  may  be  that  it 
should  not  be  presumed  that  be  could  state 
the  exact  width  of  these  openings  in  Indies, 
but  it  seems  to  us  that  bis  observation  of 
these  openings  as  be  passed  back  and  forth 
across  them  for  eight  nights  in  succession 
mast  have  shown  htm,  by  comparison,  that 
some  of  them  were  as  wide  or  wider,  and 
some  of  them  were  narrower,  than  the  shoes 
which  be  was  wearing.  We  do  not  think 
there  is  any  evidence  In  this  record  that  in- 
dicates any  incapacity  of  the  appellee,  by 
reason  of  ignorance,  immaturity,  or  inex- 
perience, to  fully  understand  and  fully  ap- 
preciate the  danger  to  which  he  was  expos- 
ed by  reason  of  the  uncovered  spaces  be- 
tween the  ties.  He  was  in  the  twenty-first 
year  of  bis  age  and  of  ordinary  Intelligence^ 
He  bad  worked  several  years  in  occupations 
where  he  was  necessarily  brought  in'  con- 
tact with  machinery  and  various  mechanical 
devices,  which  must  have  given  him  some 
general  knowledge  of  the  necessity  of  exer- 
cising caution  for  his  personal  safety  in  us- 
ing machinery  or  appliances  of  like  kind. 

In  Montgomery  Coal  Co.  v.  Barrlnger,  218 
HI.  327,  75  N.  E.  900,  in  discussing  the  prop- 
osition that.  In  order  to  charge  the  employe 
with  the  assumption  of  the  risk,  It  must  ap- 
pear not  only  that  he  had  knowledge  of  the 
defect,  but  also  that  be  knew  and  appreciat- 
ed the  acc<«npanylng  danger,  it  was  said: 
"All  persons  of  mature  years  and  ordinary 
experience,  and  endowed  with  their  natural 
faculties,  must  be  held  to  understand  the 
ordinary  laws  of  nature,  such  as  that  water 
will  run  down  hill,  a  falling  body  will  strike 
the  ground,  etc.,  and  It  must  be  presumed, 
when  such  persons  have  knowledge  of  ob- 
vious defects  in  appliances  or  places  with 
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or  In  wfilQh  they  are  engaged  in  performing 
ordinary  labor  and  with  which  th^  are  en- 
tirely familiar,  they  will  also  comprehend 
the  natural  and  probable  results  which  will 
follow  from  a  use  of  such  appliance  or  from 
working  In  such  place."  We  think  the  law 
so  stated  must  be  applied  here.  The  danger 
now  under  consideration  was  that  In  cross- 
ing over  the  track  after  signaling  the  hos- 
tler the  passer's  foot  would  slip  Into  a  space 
between  the  ties,  and  be  there  caught  and 
held  In  such  manner  that  he  could  not  with- 
draw It  before  an  engine  came  upon  him. 
It  required  only  knowledge  of  the  simplest 
rules  of  nature  to  understand  and  appre- 
ciate the  risk  of  Injury.  The  evidence  does 
not  tend  to  show  that  appellee  lacked  that 
knowledge.  It  Is  true  that  he  encountered 
this  danger  by  doing  his  work  In  the  man- 
ner In  which  be  was  ordered  to  do  it  by 
CofFman,  who  originally  employed  him.  In 
crossing  the  table  at  the  time  be  received 
the  injury,  however,  he  did  not  act  upon  an 
order  given  blm  at  that  time,  so  It  cannot 
be  said  that  be  encountered  the  danger  In 
acting,  without  time  for  reflection,  upon  an 
order  given  by  his  superior.  He  crossed  In 
accordance  with  an  order  directing  him  to 
do  his  work  by  a  certain  method.  That 
order  had  been  felven  him  many  days  before. 
The  duties  which  he  undertook  to  perform 
required,  as  be  knew,  that  be  cross  the  track 
frequently  evei?  night  The  danger  to  which 
be  was  exposed  in  so  crossing  was  therefore 
one  of  which  be  bad  knowledge  and  which 
he  assumed.  The  Jury  should  have  been 
instmcted  to  return  a  verdict  for  defendant. 

The  Judgment  of  the  Appellate  Court  and 
the  Judgment  of  tbe  superior  court  will  be 
reversed,  and  the  cause  win  be  remanded  to 
the  superior  court  for  further  proceedings 
consistent  with  the  views  herein  expressed. 

Reversed  and  remanded.   - 


(284  ni.  48S) 

GRAHAM  V.  MATTOON  CITY  RT.  CO. 

(Supreme  Court  of  Illinois.     April  23,   1908. 
Rehearing  Denied  June  5,  1908.) 

1.  Master  and  Sebvart  —  Injury  to  Sebv- 
ANT— Action— Evidence— Bklevancy. 

In  an  action  for  injuries  to  a  servant,  evir 
dencc  that  he  was  a  married  man  was  irrelevant. 

2.  TaiAr,  —  Reception  of  Evidence  —  Objec- 
tion-Motion TO  Stbike. 

Where  evidence  that  plaintiff  wajs  a  mar- 
ried man  was  admitted  without  objection  or  mo- 
<ion  to  strike,  defendant  waived  its  right  to 
have  its  objection  to  a  similar  question  subse- 
quently asked  considered  as  applicable  to  the 
question  asked  in  tbe  first  instance. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig.- 
vol.  46,  Trial,  K  183,  185.] 

3.  Damages— Personal  Injuries— Evidence. 

In  an  action  for  Injuries  to  a  servant,  evi- 
dence that  plaintiff  could  not  rend  and  writer 
well,  and  did  not  have  sufficient  education  to  fill 
a  clerical,  position,  was  admissible  under  the 
rule  permittioK  all  evidence  tending  to  show  the 
character  of  the  ordinary  pursuits  followed  by 
the  party  injured,  and  the  extent -to  which  the 


Injury  has  prevented  and  will  prevent  him  from 
following  them. 

[B3d.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  IS,  Damages,  8  490.] 

4.  Appeal  —  Objections  in  Tbiai.  Coubt  — 

Necessity. 

Defendant  cannot  object  on  api)eal  to  tbe 
admission  of  evidence  received  without  objection 
or  motion  to  strike. 

[Ed.  Note.— For  rases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  S§  1258-1280.] 

5.  Master  and  Servani^Injubies  to  Serv- 
ant—Assumed  Bisk. 

A  motorman  injured  in  a  collision  on  a 
single  track  did  not  assume  the  ri.sk  of  the  dan- 
ger of  the  collision  reaultiuK  from  tbe  street 
car  company's  failure  to  notify  the  operatives 
of  the  other  car  that  plaintiff's  car  had  been  or- 
dered to  follow  the  regular  car,  and  was  expect- 
ed to  meet  them  at  a  certain  switch. 

6.  Same— Oontbibtjtoet  Neolioence. 

In  an  action  for  injuries  to  a  motorman  in 
a  head-on  collision,  evidence  held  to  require  sub- 
mission of  plaintiff's  contributory  negligence  to 
the  jury. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  §{  1089-1132.] 

7.  Tbial  —  Instructions  —  Weight  or  Evi- 
dence. 

An  instruction  that,  if  plaintiff  had  made 
out  bis  case,  as  charged  in  the  declaration  or 
some  count  thereof,  by  the  greater  weight  '0( 
tbe  evidence,  tbe  jury  should  find  for  plaintiff, 
was  proper. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  SS  539-54a] 
&  Same— Applicability  to  Evidence. 

It  was  not  error  to  give  an  instruction  ig- 
noring the  question  of  assumed  risk,  where  snch 
question  was  not  in  the  case. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  {{  596-612.] 

9.  Same- MiscoifDUCT  or  CouRSEtr— Aiioon* 
OF  Verdict. 

A  statement  of  plaintiff's  counsel,  in  argu- 
ment of  an  action  for  injuries  to  a  servant  that 
plaintiff  was  an  active  man  whom  defendant 
trusted  and  employed,  that  he  was  personally 
injured,  and  that  the  sum  of  $10,000,  which  be 
asked,  was  what  he  should  fairly  have,  was  not 
objectionable,  counsel  being  euthorlzed  to  state 
in  argument  what  they  considered  fair  compen- 
sation for  the  injuries  received. 

[Ed.  Note.— For  oases  in  point  see  Cent  Dig, 
vol.  46,  Trial,  {  277.] 

10.  Costs  on   Appeal  — >  AoornoNAi,  Ab- 
stract. 

Where  appellee  was  justified  in  filing  an 
additional  abstract  in  order  to  fully  and  fairly 
present  the  questions  at  issue,  the  cost  thereof 
on  affirmance  would  be  taxed  against  appellant. 
(Ed.  Note.— For  cases  in  iK>int  see  Cent  Die 
vol.  13,  Costs,  {  972.] 

Appeal  from  Appellate  Court  Third  Dis- 
trict on  Appeal  from  City  Court  of  Mattoon ; 
Horace   S.   Clark,   Judge. 

Action  by  Daniel  Graham  against  tbe  Mat- 
toon  City  Hallway  Company.  Judgment  for 
plaintiff  affirmed  by  Appellate  Court  and  de- 
fendant appeals.    Affirmed. 

H.  M.  Steely  and  Andrews  &  Vause,  for 
appellant    Bryan  H.  Tivoen,  for  appellee. 


VIOKERS,  J.  Daniel  Graham  recovered 
a  Judgment  in  tbe  city  court  of  Mattoon 
against  the  Mattoon  Cl^  Railway  Company 
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for  $5,000  on  account  of  personal  Injuries 
received  by  the  plaintiff  In  a  collision  of  an 
east-bound  car,  on  which  the  plaintiff  was  mo- 
torman,  and  a  west-bound  car,  running  from 
Charleston  to  Mattoon,  over  defendant's  line 
of  road.  This  Judgment  has  been  affirmed 
by  the  Appellate  Court  for  the  Third  Dis- 
trict, and  the  railroad  company  has  per- 
fected an  appeal  to  this  court,  and  has  as- 
signed error  upon  the  rulings  of  the  court 
In  the  admission  of  testimony,  the  refusal  of 
the  court  to  direct  a  verdict,  alleged  im- 
proper remarks  of  counsel  In  addressing  the 
Jury,  and  upon  the  giving  of  Instructions  on 
behalf  of  appellee. 

Appellant  operates  a  single-track  electric 
railway  running  east  from  Mattoon  to 
Charleston,  a  distance  of  approximately  12 
miles.  Going  east  from  Mattoon,  the  first 
switch  Is  Banana  siding,  about  seven  blocks 
from  the  starting  point  About  one  mile 
and  three-quarters  east  of  Banana  siding  Is 
another  switch,  called  "Jones'  switch."  Still 
further  east  Is  another  station,  called  "Loxa," 
which  is  about  six  miles  from  Mattoon,  and 
east  of  Loxa  is  Urban  Park,  where  games  of 
baseball  were  played  usually  three  days  out 
of  the  week  during  the  summer.  About 
midway  between  Banana  siding  and  Jones' 
switch  appellant's  track  curved  north  for  a 
distance  of  over  1,300  feet  Following  this 
curve  the  track  was  straight  for  375  feet 
then  there  was  another  curve  to  the  north- 
east for  about  1,600  feet  Appellant  operat- 
ed two  regular  cars  between  Mattoon  and 
Charleston,  known  as  cars  Nos.  11  and  12. 
The  usual  running  time  between  the  two 
cities  is  80  minutes.  These  regular  cars 
were  operated  upon  an  established  time-table. 
Appellee  was  motorman  on  car  No.  12,  which 
was  scheduled  to  leave  Mattoon  at  1 :45  p. 
m.  On  the  day  of  the  accident  appellee  was 
•directed  by  the  superintendent  to  turn  car 
No.  12  over  to  another  crew,  and  to  take 
car  No.  18  to  Urban  Park  for  the  accommo- 
dation of  persons  who  might  desire  to  attend 
the  ball  game  to  be  played  at  that  place  on 
that  day.  Car  No.  11  was  scheduled  to  leave 
Charleston  at  1 :45.  When  appellee  was  or- 
dered to  take  extra  No.  18  to  Urban  Park 
he  was  ordered  to  proceed  to  Jones'  switch, 
and  there  pass  No.  11,  coming  west.  Appel- 
lee in  charge  of  extra  No.  18  left.  Mattoon 
A  few  minutes  past  2  o'clock.  Appellant 
failed  to  notify  the  employ&i  in  charge  of 
No.  11,  coming  west  that  an  extra  was  be- 
ing sent  out  and  the  employes  in  charge  of 
No.  11  had  no  notice  whatever  that  they 
were  expected  to  meet  an  extra  at  Jones' 
-switch  or  elsewhere  on  the  track.  About 
midway  between  Banana  siding  and  Jones' 
switch  the  two  cars  collided.  In  the  colli- 
sion appellee  sustained  the  injuries  for  which 
this  suit  is  brought  The  negligence  charged 
in  the  declaratlcm  is  In  ordering  appellee  to 
take  extra  car  No.  18  out,  and  negligently 
falling   to   give   notice  to  the  servants  in 


charge  of  No.  11  of  tiie  tact  that  appellee's 
car  was  being  run  east  at  that  time. 

Appellant  complains  of  the  rulings  of  the 
trial  court  In  admitting,  over  Its  objection. 
Improper  and  irrelevant  evidence.  Appellee 
became  a  witness  in  his  own  behalf,  and  on 
page  57  of  the  record,  which  is  the  second 
page  of  appellee's  testimony,  he  was  asked 
this  question:  "Tou  are  a  married  man?" 
to  which  appellee  answered:  "Yes,  sir." 
There  was  no  objection  to  this  question  by 
appellant,  and  the  court  was  not  asked  to 
make  a  ruling  upon  It  Again,  on  page  83 
of  the  record  and  near  the  close  of  appel- 
lee's testimony,  the  same  question  was  again 
asked  and  answered  in  the  same  way.  At 
this  time  appellant  objected  to  the  question 
as  immaterial  and  Improper.  The  court  sus- 
tained the  objection  and  excluded  the  answer, 
and  the  record  shows  that  appellant's  coun- 
sel excepted  to  that  ruling  of  the  court  Ap- 
pellant's position  Is  that,  the  question  hav- 
ing been  answered,  the  Injury  was  not  re- 
moved by  a  favorable  ruling  excluding  the 
answer  from  the  Jury.  This  testimony  was 
Irrelevant  and  improper,  but  It  does  not  fol- 
low necessarily  that  the  judgment  should  be 
reversed  for  that  reason.  Whatever  Injury 
may  have  been  produced.  If  any,  by  this  ev- 
idence, was  done  when  the  question  was  first 
asked  and  answered  without  objection.  The 
mere  repetition  of  it  at  the  close  of  appellee's 
testimony  could  add  nothing  to  the  force  of 
the  evidence  which  had  already  gone  to  the 
jury  without  objection.  There  was  no  mo- 
tion to  strike  out  the  appellee's  answer  to  the 
question  when  it  was  first  asked.  Having 
failed  to  object  at  the  proper  time,  we  think 
that  appellant  must  be  held  to  have  waived 
its  right  to  have  its  objection,  made  when 
the  question  la  repeated-  at  a  later  stage  In 
the  trial,  considered  as  applicable  to  the 
same  question  when  asked  In  the  first  in- 
stance. The  tact  proven  to  which  appel- 
lant objects  being  in  the  record  without  ob- 
jection at  the  time  the  question  object^  to 
was  asked,  appellant  is  in  no  better  position 
to  complain  than  If  It  had  made  no  objec- 
tion whatever  at  any  time. 

Appellant  also  complains  of  a  ruling  of  the 
trial  court. permitting  appellee  to  testify. that 
be  did  not  have  sufficient  education  to  fill  a 
clerical  position.  The  general  rule  upon  this 
subject  is  that  all  evidence  tending  to  show 
the  character  of  the  ordinary  pursuits  fol- 
lowed by  the  party  injured,  and  the  extent  to 
which  the  injury  has  prevented  and  will  pre- 
vent him  from  following  them,  is  admissible. 
District  of  Columbia  v.  Woodbury,  138  U.  S. 
450,  10  Sup.  Ct  900,  34  L.  Ed.  472;  Suther- 
land on  Damages,  8  1248.  The  object  to  be 
attained  In  all  such  cases  is  to  ascertain,  as 
accurately  as  possible,  the  amount  of  money 
which  will  fairly  compensate  the  injured  par 
ty  for  the  damages  sustained.  The  law  does 
not  assume  that  a  particular  Injury  calls  for 
tt  definite  amount  of  compensation.    The  Just 
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compensation  contemplated  hj  the  law  may 
vary  widely  In  different  cases,  even  where 
the  physical  'injury  is  the  same  In  conse- 
quence of  the  different  situations  of  the  per- 
sons Injured  and  their  ability  or  want  of  abil- 
ity to  pnrsne  some  lucrative  employment. 
Undoubtedly  an  injury  which  Incapacitates 
one  from  following  the  only  calling  which  be 
is  able  to  pursue  would  entitle  him  to  more 
compensation  than  the  same  Injury  would  if 
he  were  qualified  to  take  up  some  other  equal- 
ly profitable  pursuit  notwltlistandlng  the  in- 
jury. It  has  been  held  that  the  injured  par- 
ty may  show,  as  bearing  upon  the  question  of 
his  damages,  that  he  had  learned  no  business 
or  trade,  had  no  education,  and  could  not  do 
office  work.  Sutherland  on  Damages,  i  124S ; 
13  Cyc.  203 ;  Helton  v.  Alabama  Midland  Co., 
•  97  Ala.  275,  12  South.  276 ;  McCoy  v.  Mil- 
waukee Street  Railway  Co.,  88  Wis.  66,  59  N. 
W.  458.  The  evidence  shows  that  appellee 
was  a  strong,  vigorous  man  at  the  time  of 
and  previous  to  the  injury.  He  weighed  at 
that  time  nearly  300  pounds.  At  the  time  of 
the  trial  he  weighed  188  pounds.  His  physi- 
cal strength  and  ability  to  perform  manual 
labor  were  very  seriously  Impaired  as  a  re- 
sult of  his  injuries.  He  was  Incapable,  in 
consequence  of  the  Injury  to  his  foot,  of  fol- 
lowing his  usual  business ;  hence  It  was  per- 
tinent, as  bearing  upon  the  amount  of  just 
compensation  to  be  awarded,  to  inquire 
Whether  appellee  had  such  qualifications  as 
would  enable  him  to  engage  In  some  employ- 
ment that  would  not  be  such  a  heavy  tax  up- 
on his  physical  strength.  There  was  no  er- 
ror in  permitting  appellee  to  testify  that  he 
could  not  read  and  write  well,  and  did  not 
have  education  enough  to  fill  a  clerical  posi- 
tion. 

It  is  next  contended  by  appellant  that  the 
court  erred  in  permitting  Dr.  Freeman  to  tes- 
tify as  an  expert,  basing  bis  opinion  ui)on 
subjective  symptoms.  We  have  carefully 
read  the  testimony  given  by  Dr.  Freeman, 
but  we  fail  to  find  any  basis  for  appellant's 
contention  In  this  regard.  In  the  examina- 
tion In  chief  of  Dr.  Freeman  he  was  asked: 
"What  medical  condition  do  you  say  exists 
In  that  foot?"  This  question  was  objected 
to,  and  the  objection  overruled  and  the  fol- 
lowing answer  was  given :  "From  my  exam- 
ination my  opinion  is  that  he  Is  suffering 
from  tuberculosis  of  the  bones  'of  the  ankle 
and  Instep."  The  doctor  had  previously  tes- 
tified to  having  made  two  examinations  of 
appellee's  foot,  and  that  he  had  found  the 
foot  swollen  both  times,  and  reddened.  He 
testified  to  making  measurements  and  finding 
the  Injured  foot  an  Inch  and  a  quarter  lar- 
ger than  the  other.  The  witness  said  that  it 
seemed  to  give  him  great  pain  in  flexing  the 
foot  or  bending  the  Instep,  and  that  he  found 
several  points  of  tenderness  on  examining 
the  ankle  or  different  bones  which  enter  into 
the  Instep.  In  answe»"  to  a  hypothetical  ques- 
tion embodying  the  facts  of  the  appellee's 


case  and  his  loss  of  flesh,  flie  physician  tes- 
tlfled  that  the  loss  of  flesh  might  be  dne  to 
the  pain  from  which  the  patient  was  suffer- 
ing, and  also  to  the  tuberculosis  process  as  a 
result  of  the  Injury.  Upon  cross-examination 
the  appellant  drew  out  the  fact  that  the  doc- 
tor's statements  as  to  the  existence  of  pain 
were  based  upon  statements  and  manifesta- 
tions of  appellee  at  the  time  the  examination 
was  made.  The  abstract  does  not  show  any 
motion  to  exclude  any  portion  of  Dr.  Free- 
man's testimony  or  any  objection  to  that  por- 
tion of  It  relating  to  the  pain  of  the  appellee 
at  the  time  It  was  given.  All  that  was  objec- 
tionable in  the  testimony  of  Dr.  Freeman  was 
given  without  objection  and  without  any 
motion  to  exclude  it  after  Its  objectionable 
character  was  shown  on  cross-examination. 
Appellant  contends  that  the  court  erred  in 
refusing  to  direct  a  verdict  in  its  behalf.  The 
grounds  upon  which  this  contention  is  based 
are  that  the  undisputed  evidence  shows  tliat 
the  Injury  resulted  from  an  assumed  risk, 
and  that  appellee  was  guilty  of  contributory 
negligence.  Appellant's  position  on  neither 
of  these  questions  Is  tenable.  There  is  no  el- 
ement of  assumed  risk  in  the  case.  Appellee 
was  ordered  by  appellant  to  take  car  No.  18 
and  run  to  Urban  Park  and  to  pass  No.  11  at 
Jones'  switch.  He  obeyed  this  order.  He 
'  bad  a  right  to  expect  that  appellant  would 
protect  him  from  the  danger  of  a  collision 
with  No.  11  by  notifying  the  servants  in 
charge  of  that  car  that  No.  18  would  meet  It 
at  Jones'  switclL  Appellant  did  not  notify 
the  crew  on  No.  11,  and  Its  failure  in  this  re- 
gard caused  the  collision.  To  hold  that  ap- 
pellee assumed  the  risk. from  such  a  danger 
would  be  to  establish  the  role  that  a  master 
may  order  his  servant  to  perform  an  act 
which  Is  apparently  safe,  but  which  by  th« 
negligence  of  the  master,  without  the  knowl- 
edge of  the  servant,  is  rendered  extremely 
dangerous,  and  then  escape  liability  on  th« 
ground  of  assumed  risk.  A  collision  result 
ing  from  the  failure  of  appellant  to  dlscbargo 
a  duty  Imposed  by  the  law  and  enforced  by 
every  consideration  for  the  lives  of  its  Mn- 
ploy^s  and  patrons  is  not  one  of  the  ordinary 
and  usual  hazards  of  operating  an  electric 
car. 

Nor  can  it  be  said  that  appellee  was  guilty 
as  a  matter  of  law  of  contributory  negligotce 
which  precludes  his  right  of  recovery.  It  is 
argued  upon  this  point  that  the  evidence 
shows  that  appellee  was  sitting  on  a  stool 
when  he  should  have  been  standing,  and  that, 
if  he  bad  been  standing,  be  could  have  seen 
car  No.  11  in  time  to  have  avoided  the  col- 
lision. Appellee,  as  already  indicated,  had  no 
reason  to  anticipate  that  he  would  meet  No. 
11  before  he  arrived  at  Jones'  switch.  The 
evidence  shows  that  appellee  was  looking  for- 
ward, and,  as  soon  as  he  discovered  the  car 
approaching  in  front  of  him,  that  tie  applied 
the  brakes,  and  did  all  in  bis  power  to  avoid 
a  collision.     The  question  of  contrlbutoiy 
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negligence  was  oae  of  fact  for  the  Jury,  aild 
there  was  no  error  in  refusing  to  direct  a 
verdict  npon  either  of  the  gronnda  suggested. 

It  Is  next  urged  that  the  court  erred  in 
giving  Instructions  for  appellee.  The  court 
gave  five  instructions  for  appellee,  which  oc- 
cupied leas  tbau  two  pages  of  the  abstract 
At  the  request  of  appellant  the  court  gave 
27  Instructions,  which  occupy  11  pages  of  the 
•  abstract.  lilach  of  the  five  Instructions  given 
for  appellee  Is  criticised  by  appellant  There 
Is  no  merit  In  any  of  the  points  made  by  ap- 
pellant against  api)ellee's  instructions.  The 
instrnctionp  given  for  appellee  have  been  ap- 
proved by  this  court,  and  we  do  not  deem  it 
necessary  to  restate  the  grounds  upon  which 
our  previous  rulings  have  been  made.  The 
first  instruction  tells  the  jury  that  if  the 
plaintiff  has  made  out  his  case  as  charged  In 
the  declaration,  or  some,  count  thereof,  by  the 
greater  weight  of  the  evidence,  then  It  will 
be  the  duty  of  the  jury  to  find  for  the  plain- 
tiff. This  Instruction  has  frequently  been  be- 
fore this  court  and  It  has  not  always  been 
held  good.  In  the  cases  where  it  has  been 
condemned  the  question  of  assumed  risk  was 
Involved  and  the  declaration  did  not  negative 
this  defense.  But  as  we  have  already  seen, 
the  question  of  assumed  risk  Is  not  in  this 
case,  and  it  was  therefore  not  error  to  give 
an  Instruction  which  ignores  that  question. 
The  objections  made  by  appellant  to  the  other 
four  Instructions  are  highly  technical,  and  af- 
ford no  sufficient  reasons  for  interfering  with 
the  judgment  below. 

It  is  flnally  contended  by  appellant  that 
this  judgment  should  be  reversed  because  of 
improper  remarks  made  by  counsel  for  appel- 
lee In  bis  argument  to  the  jury.  The  re- 
marks to  which  appellant  objects  are,  In  part 
as  follows:  "We  say  to  you,  gentlemen  of  the 
jury,  and  repeat  It  again,  that  the  evidence* 
shows  a  case  of  a  man  who  in  sound  health 
weighed  300  pounds,  an  active  man,  whom 
this  company  trusted  and  employed;  that 
this  man  is  permanently  Injured;  that  the 
sum  of  $10,000  which  he  asked  you  to  give 
him  in  bis  declaration  is  what  he  should  fair- 
ly have,  gentlemen  of  the  jury."  The  objec- 
tion made  to  these  remarks  Is  that  they  refer 
to  the  amount  claimed  In  the  declaration. 
We  do  not  think  that  there  Is  any  valid  ob- 
jection to  counsel,  In  argument,  telling  the 
jury  what,  under  the  evidence,  counsel  con- 
siders a  fair  compensation  for  the  injuries 
received. 

Appellee  made  a  motion  In  this  case  to  tax 
the  cost  of  an  additional  abstract  to  appel- 
lant This  motion  was  taken  with  the  case. 
Upon  an  examination  of  the  original  abstract 
.together  with  the  additional  abstract  we 
think  that  appellee  was  justified  in  filing  said 
additional  abstract  in  order  to  fully  and  ffllr- 
ly  present  the  questions  at  issue.  The  mo- 
tion to  tax  the  cost  of  this  additional  abstract 
to  appellant  will  be  sustained,  and  the  clerk 
of*  this  court  will  be  directed  to  tax  the  cost 

SlN.R-«8 


Of  such  additional  abstract  to  appellant  to- 
gether with  the  other  costs  of  the  case. 

Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  Appellate  Court  for  the 
Third  District  is  affirmed. 

Judgment  affirmed. 


(234  ni.  492) 

WESTON  V,  STATE  MOT.  LIFE  ASSDK. 

SOO.  OF  WOECESTER. 

(Supreme  Court  of  Illinois.     April  23,   1908. 

Rehearing  Denied  Jane  5,  1908.) 

1.  Appeal.  —  Questioits  Reviewable  —  Pab- 
TiBS  Entitled  to  Alleqe  EIbbob. 

On  appeal  in  an  action  on  an  insnranct 
policy  plaintiff,  appellant,  could  not  urge  tliat 
the  defense  of  forfeiture  of  the  policy  must  be 
specially  pleaded,  and  was  not  provable  under 
the  general  issue,  where  all  the  evidence  heard 
in  the  case  was  offered  by  plaintiff. 

2.  Same— Objections  joe  Review— "Vabiance 
—Specific    Objections— Necessity. 

An  objection  to  the  admission  of  evidence 
on  the  ground  of  variance  wUl  be  regarded  as 
waived,  unless  specifically  made  on  that  ground, 
and  the  objection  pointed  out  in  the  trial  court 
in  order  that  an  opportunity  be  given  to  amend 
the  pleadings  and  obviate  the  objection. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  1141.] 

3.  iHSCTBAnCB— FOBFEITUBE— LiAFBE— NOTIQB— 

RxaHT  or  Insubed — Waives. 

Certain  correspondence  between  an  insured 
and  a  general  agent  of  the  insurer  showed  that 
the  insured  understood  that  be  was  giving  up 
his  insurance.  He  was  told  by  the  agent  in  a 
letter  that  the  insurance  could  be  kept  in  force 
in  a  certain  way,  but  from  the  date  of  such 
letter  until  the  policy  was  marked  on  the  l)ook8 
of  the  company  as  lapsed,  more  than  two 
months  thereafter,  he  never  communicated  with 
the  company  or  its  agent,  or  did  anything  to 
'idicate  that  he  wanted  to  keep  the  policies  in 
force  or  that  they  were  in  force.  Held,  that  by 
Ills  action  he  waived  the  right  to  have  fnrtber 
notice  from  the  company  before  forfeiting  the 
policy,  even  though  the  law  required  notice  to 
be  given  him  as  a  prerequisite  to  forfeiture. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  §  708.] 

4.  SAtfE  —  Payment  of  Pbemitjmb— Waivkb 
POB  Specified  Time— Effect. 

The  waiver  by  an  insurance  company  of 
the  payment  of  premiams  for  a  specified  time 
is  only  available  to  the  insured  where  insured 
made  payment  or  sustained  a  loss  insured 
against  within  that  time.  ' 

5.  Same  —  Lapsed  Policies— Renew ai>—Au- 
thobity  of  Agent. 

A  general  agent  of  an  Insurance  company 
cannot,  by  any  action  on  his  part,  without  some 
action  on  the  part  of  the  company  Itself,  bring 
back  into  force  lapsed  policies. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §  948.] 

6.  Same  —  Actions  on  Policy  —  Evidence  — 
Continuance  of  Policy— Repoets  to  In- 
subance  Commissionebs. 

A  report  made  b^  an  insurance  company 
to  the  insurance  commissioner  of  the  home  state 
of  the  company  showizig  that  a  certain  policy 
wag  in  force  on  a  certain  date  was  not  evidence 
affecting  such  policy  as  between  the  insurer  and 
the  person  insured  thereby,  for  whom  a  renewal 
receipt  had  been  sent  to  an  agent  where  it  was 
e-xplained  that  reports  to  the  insurance  commis- 
sioner included  policies  for  which  renewal  re- 
ceipts sent  out  to  agents  had  not  been  returned, 
and  the  exact  status  of  which  the  home  offio* 
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was  Dot  prepared  to  decide  upon,  and  that  such 
policies  were  included  to  keep  on  the  safe 
side  of  the  law  of  the  home  state,  and  that  the 
com^ny  so  construed  the  law  as  to  extend  its 
application  to  any  case  in  which  there  was  any 
doubt. 

7.  Same— Detenses— BsTOPPEt.  to  Make. 

A  letter  by  the  president  of  the  insurance 
company  to  counsel  for  the  beneficiary  under 
a  policy  of  life  insurance,  stating  "that  nothing 
was  ever  paid  on  the  policy,  and  therefore  there 
was  never  any  completed  contract  between  the 
insured  and  the  company,"  did  not  estop  the 
company  from  defending  an  action  on  the  policy 
by  claiming  forfeiture  on  account  of  nonpay- 
ment of  premiums,  since  an  insurance  company 
is  not  restricted  in  its  defense  in  such  an  ac- 
tion to  the  reasons  assigned  in  its  refusal  to 
pay,  in  the  absence  of  a  showing  that  the  bene- 
ociary  was  misled  or  influenced,  to  his  injury, 
by  the  omission  to  set  forth  other  reasons. 

[E)d.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  28,  Insurance.  {  1(^6.] 

Appeal  from  the  Appellate  Court,  First 
District;  on  Appeal  from  Superior  Court, 
Cook  County;  A.  H.  Frost,  Judge. 

Action  by  Oertrude  Curtis  Weston  against 
tlie  State  Mutual  Life  Assurance  Society  of 
Worcester.  From,  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

This  is  an  action  in  assumpsit  In  the  su- 
perior court  of  Cook  county  on  two  policies 
of  insurance,  of  $3,600  eacli,  written  by  the 
appellee  company  on  the  life  of  Eklward 
S.  Curtis  for  the  benefit  of  appellant,  then 
his  wife,  but  who  lias  since  remarried.  Cur- 
tis was  an  old  friend  of  O.  K.  Clardy,  general 
agent  for  the  appellee  company  at  St  Louis, 
Mo.  It  was  agreed  that  Clardy  should  gire 
Curtis  credit  for  part  of  his  commission  on 
ihe  first  year's  premium,  and  that,  when  the 
jtolicies  were  forwarded  by  Clardy  to  Curtis 
lit  Chicago,  the  latter  was  to  send  his  check 
I'or  the  first  premium.  The  quarterly  pay- 
ment on  the  two  policies  was  $58.80.  The 
following  letter  inclosing  the  two  policies  was 
sent  July  5, 1899,  by  Clardy  to  Curtis :  "Here- 
with find  two  policies,  for  $3,500  each,  in- 
suring your  life  in  the  best  company  in  the 
world.  ♦  ♦  •  Take  the  policies,  and  keep 
them  In  force,  *  •  •  and  send  me  your 
check  for  $41.16,  which  will  be  the  amount 
you  will  send  me  quarterly  during  the  first 
year  of  the  policy."  Curtis  did  not  send 
the  check.  In  answer  to  a  letter  of  Curtis 
dated  July  25th  (not  appearing  In  the  record), 
Clardy  wrote  on  July  26th :  "I  have  advanc- 
ed the  company  the  amount  due  it  on  your 
policies,  and  can  wait  on  you  until  the  15th, 
and,  if  it  would  be  of  any  particular  value 
to  you,  I  could  wait  until  tiie  23d  of  August. 
If  you  can  get  it  to  me  at  the  earlier  date, 
it  would,  of  course,  be  an  accommodation, 
for  it  is  to  go  to  swell  my  own  private  funds, 
which  are  none  too  Inflated  at  the  present 
moment"  On  August  16th  Clardy  wrote 
again:  "For  fear  that  yon  might  overlook 
it  I  write  to  ask  you  to  get  your  check  to  me 
on  the  morning  of  the  24th,  as  on  that  date 
I  will  need  the  money  in  making  settlement 
with  the  company.     I   have  advanced   for 


your  policy  in  my  former  aettlemeat.  and 
your  remittance  is  needed  to  settle  up  bal- 
ance I  will  owe  on  the  24th."  It  was  the 
rule  of  appellee  for  Clardy  to  remit  within 
60  days  on  new  business  written  or  else 
return  the  item,  and  he  decided  to  pay  the 
money,  which  was  $23.52,  the  amount  due 
the  company,  out  of  the  $41.16.  On  August 
23d  Curtis  stated  in  a  letter  to  Clardy:  "I 
am  much  embarrassed  by  being  in  a  place, 
where  I  cannot  meet  my  obligation  with  yon. 
I  expected  to  have  three  or  four  hundred 
dollars  at  this  time,  but  it  lias  been  delayed. 
*  •  •  I  inclose  you  thirty-day  note.  If 
you  can  use  same  will  take  care  of  it  when 
due."  Inclosed  was  the  30-day  note  for 
$41.16,  with  Interest  at  7  per  cent  October 
3d  Clardy  sent  the  following  letter,  referring 
to  the  note  being  unpaid,  to  Curtis:  "Have 
yon  forgotten  me?  Yours,"  eta  October 
25th  Clardy  wrote  to  Curtis-  "Of  course, 
you  are  aware  that  your  note  of  last  August 
for  $41.16,  has  been  overdue  for  more  than 
a  month,  for  I  have  sent  yon  several  letters, 
which  have  been  unnoticed,  calling  your  at- 
tention to  the  fact  and  in  addition  you  gave 
the  note  and  therefore  know  that  it  is  past 
due.  I  know  of  no  reason  why  you  have 
not  iMld  it,  for  I  have  had  no  line  from  you, 
and  I  would  be  pleased  to  have  a  check  in 
settlement  as  Just  that  sum  of  money  la 
needed  by  me.  Shall  I  hear  from  you  soon?" 
November  3d  Curtis  wrote  to  Clardy:  "I 
have  not  forgotten  you  or  my  obligation. 
Have  had  no  end  of  trouble  and  sickness. 
Have  been  away,  then  sick,  etc.  Mother  had 
a  second  attack  of  paralysis.  Expenses  large. 
Wife  then  sick.  Following  that  my  oldest 
boy,  now  my  second  boy  and  little  Sarah. 
Salary  was  not  increased,  as  agreed.  I  am 
in  close  quarters  all  arotmd,  and  Just  at 
•present  I  don't  know  which  way  to  turn. 
Will  be  obliged  to  give  up  insurance,  for  I 
cannot  pay  for  same  as  I  am  now  situated. 
When  I  applied  all  looked  rosy.  It  is  quite 
different  now.  What  shall  I  do?  Suggest 
something.  What  I  owe  you  I  will  pay. 
With  great  regard,  yours,"  etc.  November 
6th  Clardy  replied  to  Curtis:  "I  have  your 
letter  and  regret  that  you  find  yourself  la 
no  condition  to  pay  the  note,  the  better  part 
of  which,  as  you  know,  represents  cash  which 
I  have  advanced  for  you.  •  •  •  Now  aa 
to  the  Insurance.  I  am,  of  course,  anxious  to 
get  my  good  money  and  I  would  like  to  keep 
this  amotmt  I  have  written  on  you  In  force. 
If  you  can  send  me  $25  In  cash  and  your 
note  for  $17  I  will  send  you  receipts  keep- 
ing this  insurance  in  force  until  December 
30,  and  will  wait  a  reasonable  time  for  you 
to  pay  the  notes.  Now,  let  me  know  what 
you  can  do.  Ton  should  by  no  means  let 
this  chance  go  by  to  keep  insured.  Your 
family  needs  the  protection."  Clardy  on  De- 
cember 1st  in  writing  to  Curtis  about  an- 
other matter,  closed  that  letter  as  follows: 
"You  never  said  what  you  would  do  with 
my  last  proposition  regarding  your  own* in* 
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Bnrance.  Can't  yon  look  np  that  letter  and 
give  me  an  answer?  I  think  you  ongbt  to 
accept  it  if  it  Is  poBsible  for  you  to  do  so." 
Curtis  did  not  reply  to  either  of  these  last 
two  lettera.  January  11th  Clardy  wrote  to 
Curtis:  "Cannot  you  do  something  for  me 
on  your  note  for  $41,167  While  money  is 
alwajB  needed  at  oar  house,  yet  right  now 
It  would  be  more  than  ever  appreciated  as 
there  is  a  place  needed  to  be  filled."  On 
January  13th  Curtis  wrote  from  Olenwood, 
Iowa,  this  reply  on  the  bottom  of  the  Clardy 
letter :  "The  above  reached  me  here.  •  I  will 
be  home  on  the  23d.  I  hope  at  that  time 
to  have  some  money  so  that  I  can  pay  whole 
or  part" 

The  renewal  receipts  mentioned  in  Clardy's 
letter  of  November  6th  for  the  quarter  end- 
ing December  30tb  were  sent  to  Clardy  by 
the  appellee  company  previous  to  September 
30th.  These  receipts  were  returned  by  Clar- 
dy to  the  company  at  Worcester,  Mass.,  the 
first  part  of  January,  1900.  They  were  re- 
ceived by  the  company  January  16,  1900,  and 
the  policies  marked  on  their  books  "Lapsed," 
as  of  September,  1899.  Curtis  died  January 
31,  1900.  W.  C.  Johnson,  a  brother  of  appel- 
lant, testified  that  shortly  after  Curtis'  death 
be  called  at  Clardy's  ofiSce,  in  St  Louis,  and 
asked  him  about  the  insurance  Curtis  car- 
ried with  the  company;  that  Clardy  stat- 
ed that  Curtis  carried  a  policy  of  $7,000; 
that  he  bad  written  to  him  shortly  before 
his  death,  and  that  Curtis  had  replied  on 
the  bottom  of  the  letter;  that  thereupon 
Clardy  took  the  letter  from  his  desk,  and, 
resting  It  on  his  knee,  read  It;  that  the 
letter,  to  the  best  of  his  recollection,  was 
a  request  for  the  payment  of  a  certain  note, 
and  also  Clardy  wanted  to  know  what  Cur- 
tis was  going  to  do  about  keeping  the  policy 
in  force  and  the  payment  of  the  premium 
then  due  and  to  become  due;  that  Curtis 
wrote  on  the  bottom  of  thie  letter  that  he 
intended  to  pay  the  note  and  the  premiums 
that  were  due;  that  he  thought  Clardy's 
letter  was.  dated  January  23d  and  Curtis' 
reply  dated  January  26th.  Clardy  testified 
that  he  could  find  no  such  letter,  and  that, 
if'  one  was  written.  It  referred  only  to  the 
payment  of  the  note  owed  him  by  Curtis. 

The  two  policies  in  evidence  were,  except 
for  their  numbers,  alike,  and  made  payable 
to  appellant,  the  wife  of  Curtis  at  that  time, 
on  satisfactorj'  proof  of  Curtis'  death  during 
the  .continuance  of  the  policy.  The  parts  that 
are  material,  so  far  as  this  case  goes,  on  the 
face  of  the  policy  are:  "This  contract  is 
made  in  consideration  of  the  representations 
and  agreements  made  in  the  written  and 
printed  application  of  the  insured,  which  is 
made  a  part  of  this  contract  •  *  •  And 
in  furthelr  consideration  of  the  sum  of  $29.- 
40  to  be  paid  in  advance,  and  of  the  payment 
of  the  quarter  annual  premium  of  .|29.40  on 
the  thirtieth  day  of  June,  September,  Decem- 
ber and  March  in  every  year' during  the  con- 
tinuance of  this  policy.    *    *    *  ,  This  policy 


shall  be  incontestable  after  two  years  from 
the  date  of  its  issue,  provided  the  premiiuns 
shall  be  paid  as  agreed."  And  annexed  to  the 
policy  was  the  following:  "This  policy  Is 
issued  subject  to  the  general  laws  of  Massa- 
chusetts applicable  thereto.  •  *  •  No 
agent  has  authority  to  modify  or  change  this 
contract  In  any  way.  Premiums  are  due  and 
payable  at  the  office  of  the  company  in  Wor- 
cester, Mass.  •  »  •  Notifications  of  pre- 
miums becoming  due  are  regularly  sent  to  the 
Insured,  but  without  any  agreement  on  the 
part  of  the  company  to  do  so  and  without  any 
responsibility  for  their  omission  or  miscar- 
riage." 

The  declaration  consisted  of  sir  counts. 
The  first  and  fourth  averred  that  In  con- 
sideration of  $29.40,  the  appellee  promised 
to  pay  to  the  plaintiff  $3,500  on  receipt  of 
satisfactory  proof  of  the  death  of  Bdward 
S.  Curtis;  that  after  bis  death  such  proof 
had  been  furnished  In  accordance  with  the 
policies.  The  second  and  fifth  counts,  after 
reciting  the  amount  of  the  policies,  set  forth 
the  amount  of  the  quarterly  premium  and 
the  fact  that  Curtis  had  delivered  the  note  as 
heretofore  set  forth  in  the  statement;  that 
the  appellee  company  had  accepted  the  note 
as  first  payment  and  the  time  had  been  ex- 
tended on  that  account  to  February  14,  1900. 
The  third  and  sixth  counts,  after  practically 
setting  out  the  same  state  of  facts  as  was 
set  out  in  the  second  and  fifth,  continued  that 
appellant  was  entitled  to  a  dividend  of  the 
pro  rata  share  of  the  profits  of  the  company ; 
that  there  had  been  no  notice  of  the  maturity 
of  the  premiiuns  and  that  no  forfeiture  bad 
been  made  or  attempted  by  the  appellee  com- 
pany, and  that  therefore,  said  company  waiv- 
ed payment  in  cash,  of  the  premiums  in  ques- 
tion ;  also  reciting  that  on  December  31, 1899, 
the  appellee  reported  to  the  Massachusetts  In- 
surance commissioner  that  the  said  policies 
were  in  good  standing.  To  this  declaration 
appellee  filed  a  plea  of  general  issna  After 
the  evidence  had  been  Introduced  by  appel- 
lant, substantially  as  heretofore  set  forth, 
and  her  case  had  been  closed,  appellee  moved 
that  the  Jury'  be  instructed  to  find  for  the 
defendant,  which  instruction,  after  arguments 
of  counsel,  was  given  and  a  verdict  returned 
accordingly.  Motion  for  new  trial  was  over- 
ruled and  appeal  prayed  to  the  Appellate 
Court,  where  the  Judgment  of  the  superior 
court  was  afiSrmed.  From  that  Judgment  an 
appeal  has  been  taken  to  this  court 

Edmund  H.  Smalley,  for  appellant  Ed- 
ward Ryan  Woodle  and  Cody  &  Elaton,  for 
appellee. 


CARTER,  J.  (after  stating  the  facts  as 
above).  Appellant  contends  that  the  defense 
of  forfeiture  of  an  insurance  policy  must  be 
specially  pleaded.  Without  passing  on  that 
question,  it  is  sufficient  to  say  that  all  the 
evidence  heard  on  the  case  was  offered  by  the 
appellant,  and  therefore  she  is  in  no  position 
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to  urge  that  the  defense  of  forfeltore  can- 
not be  proven  under  the  general  issue.  More- 
over, no  question  of  this  kind  was  made  at 
the  time  of  the  trial,  and,  even  though  the 
evidence  in  qaestion  had  l)een  Intioduced  by 
appellee,  an  objection  to  the  admission  of  the 
evidence  on  the  ground  of  variance  would  be 
regarded  as  waived  unless  specifically  made 
on  that  ground  and  the  objection  pointed  out 
In  the  trial  court.  In  order  that  an  oppor- 
tunity should  be  given  to  am«id  the  plead- 
ings and  obviate  the  objection.  Traders'  Mu- 
tual Lite  Ins.  Go.  v.  Johnson,  200  111.  359,  G3 
N.  R  634;  Pettis  v.  Westlalie,  3  Scam.  635; 
Winchester  t.  Rounds,  55  111.  451. 

The  most  serious  contention  of  appellant 
is  that  the  trial  court  erred  in  instructing  the 
Jury  to  find  a  verdict  for  appellee;  that,  re- 
gardless of  the  letters  as  to  the  payment  of 
premium  passing  between  Clardy  and  Curtis, 
to  render  these  policies  Invalid  or  unenforce- 
able, there  must  have  been,  during  the  life- 
time of  Curtis,  an  affirmative  act  of  forfeiture 
or  of  disavowal  on  the  part  of  the  company, 
followed  by  notice  to  the  assured.  The  poli- 
cies in  question  contain  no  specific  provision 
as  to  their  being  lapsed  or  forfeited  for  the 
nonpayment  of  premium.  Appellee  contends 
.  that  these  policies  lapsed  on  September  30, 
1899,  by  the  nonpayment  of  the  quarterly  pre- 
miums. The  testimony  in  the  record  tends 
to  show  that,  if  Curtis  had  paid  the  quarter- 
ly premium  after  September  80th  and  before 
December  30,  1899,  it  would  have  been  nec- 
essary for  him  to  furnish,  at  his  own  expense, 
a  health  certificate  befbre  the  premium  would 
have  been  received  and  the  ptrfides  continued 
in  force.  While  the  evidence  Is  not  «ntirely 
dear  on  this  last  point,  we  think  it  shows 
oondusively  that  after  December  30th  Curtis 
would  not  only  have  had  to  furnish  a  certifi- 
cate showing  he  was  in  good  health,  but  that 
action  would  also  have  been  required  on  the 
part  of  the  company  before  the  polldes  would 
have  been  considered  In  force,  according  to 
the  rules  of  the  company.  This  court  has 
never  decided  the  question  of  forfeiture  rais- 
ed on  this  record.  In  several  cases  policies 
have  been  construed  which  provided  for  for- 
feiture on  failure  to  pay  the  premium. 

Appellant  contends  that  the  payment  of 
the  quarterly  premium  was  a  condition  eath 
sequent,  while  appellee  insists  it  was  a  condi- 
tion precedent  There  is  also  a  dispute  be- 
tween appellant  and  appellee  as  to  whether 
this  iwlicy,  under  the  ruling  ot  the  court, 
lapsed  or  should  be  held  to  have  been  for- 
feited. We  do  not  think  It  is  necessary  to 
discuss  either  of  these  questions,  or  dis- 
tinguish as  to  the  meaning  of  these  words 
and  phrases,  in  order  to  reach  a  declsfon  in 
this  case.  Manifestly,  from  the  correspond- 
ence between  Curtis  and  Clardy,  espedaliy 
in  tbe  light  of  Curtis'  letter  of  Nov«nber 
3d,  it  must  be  held  that  Curtis  understood 
that  lie  was  giving  up  the  Insurance.  He 
was  distinctly  told  in  Glardy's  letter  that 
the  insurance  ccKdd  be  kept  In  force  in  a  cer- 


tain way,  and  from  that  date  until  fhe  re- 
newal receipts  were  returned  by  Clardy  to 
the  company  and  these  polldes  In  question 
were  marked  on  the  books  of  tbe  company 
as  lapsed,  Gurtts  never  cMnmunicated  with 
the  company  or  Its  agent  or  did  anything  to 
indicate  that  he  wanted  to  keep  the  polldes 
in  force,  or  thought  they  were  in  force.  We 
think  the  conclusion  is  inevitable  that,  by 
his  own  actl<m,  he  waived  the  right  to  have 
further  notice  from  the  company,  even  though 
it  be  admitted  that  the  law  required  notice 
to  be  given  him.  Construed  moert  favorably 
to  appellant,  tbe  evidence  would  require  that 
Curtis,  under  the  ofCer  giv^i  him  in  the  let- 
ter of  Clardy,  must  have  compiled  with  the 
conditions  In  Clardy's  letter  previous  to  De- 
cember 80. 1899,  in  order  to  have  kept  the  pol- 
icy in  force  up  to  that  date.  The  waiver  ot 
the  payment  of  premiums  by  a  company  for  a 
specified  time  is  only  valuable  to  the  insured 
when  payment  or  a  loss  occurred  within  that 
time.  United  States  Life  Ins.  Co.  v.  Ross,  159 
111.  476,  42  N.  B.  859.  Even  though  Clardy 
wrote  January  23,  1900,  as  testified  Iv  Cur- 
tis' brother-in-law,  Johnson,  tbe  polldes,  be- 
ing no  longer  in  force,  could  not  be  brought 
again  into  force  by  this  letter  of  Clardy,  not- 
withstanding he  was  general  agent,  without 
some  action  on  the  part  of  the  company  it* 
self. 

In  connection  with  tbe  question  Just  con- 
sidered, appellant  vigorously  insists  that  the 
report  made  by  the  appellee  company  to  the 
Insurance  commlsBloner  of  Massachusetts, 
and  filed  February,  1900,  showing  that  these 
policies  were  In  force  December  81,  1899. 
was  such  an  admission  that  tbe  policies  in 
question  had  not  lapsed  that  the  case  ought 
to  have  been  submitted  to  the  Jury.  Wit- 
nesses for  tbe  company  testified,  on  this 
point,  that  the  report  to  the  Insurance  com- 
missioner of  Massachusetts  induded  all  pol- 
ldes tat  which  renewal  receipts  sent  out  to 
agents  had  not  been  returned  and  the  exact 
status  of  which  the.  home  office  was  not  pre- 
pared to  decide  upon,  that  such  polldes  were 
Included  to  keep  on  the  safe  side  of  the  Mase- 
achusetts  law,  and  that  the  company  so  con- 
strued that  law  as  to  extend  its  application 
to  any  case  in  which  there  was  any  doubt. 
With  this  explanation  concerning  the  report, 
its  purpose,  and  object.  It  furnished  no  ev- 
idence whldt  in  any  way  affected  the  c(mtract 
of  Insurance  btween  appellant  and  appellee. 
This  act  of  tbe  company  did  not  in  any  way 
affect  the  actions  of  Curtis.  He  was  not 
led  to  do  or  omit  to  do  anything  which  he 
would  otherwise  have  omitted  or  done.  It 
is  the  agreement  between  tbe  company  and 
the  assured  that  affects  the  question  of  waiv- 
er or  payment  of  premium.  The  fact  that 
the  policies  in  question  were  Included  in  this 
report  is  therefore.  In  our  Judgment,  of  no 
material  weight  or  relevancy. 

The  president  of  the  appellee  comi>any.  In 
response  to  a  letter  from  appellant's  coun- 
sel, wrote  after  CmtUt  death,  among  other 
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things,  "that  nothing  was  ever  paid  on  the 
policy,  and  therefore  there  was  never  any 
completed  contract  between  Edward  S.  Cur- 
tis and  this  company."  It  Is  contended  by 
appellant  that  this  declaration  of  the  presi- 
dent  estops  appellee  from  now  defending  by 
claiming  forfeiture  on  account  of  the  nonpay- 
ment of  premiums.  An  Insurance  company  Is 
not  restricted  In  Its  defense,  In  an  action  on 
a  policy,  to  the  reasons  assigned  In  Its  re- 
fusal to  pay.  If  It  does  not  appear  that  the 
plaintiff  has  been  misled  or  Influenced  to  his 
Injury  by  the  omission  or  failure  to  set  forth 
other  reasons.  19  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  p.  106,  and  cases  cited.  The  reason- 
ing, also,  of  this  court  in  Roberts  v.  iEtna  Life 
Ins.  Co.,  212  111.  382,  72  N.  B.  863,  tends  to  up- 
liold  this  conclusion,  and  nothing  appears  in 
Pl^entz  Ina.  Co.  v.  Stocks,  149  111.  319,  36  N. 
B.  408,  or  Traders'  Mutual  Life  Ins.  Co.  v. 
Johnson,  supra,  or  the  other  cases  cited  by 
appellant,  in  conflict  with  such  holding. 

Apiiellant  has,  uuder  many  heads  and  sub- 
divisions, in  an  exhaustive  brief  discussed 
various  qaestiona  wherein  it  is  claimed  the 
court  erred.  We  have  not  attempted  to  fol- 
low tlie  order  of  the  briefs  In  discussing  the 
questions  Involved.  We  think,  however,  In 
what  we  have  already  said  we  have  covered 
substantially  all  the  material  points  raised. 
Some  contentions  as  to  the  court's  refusal 
to  admit  evidence  are  not  borne  out  by  the 
record.  Taking  into  consideration  all  the 
evidence  offered  by  appellant,  whether  It  was 
admitted  or  rejected  by  the  trial  court,  we 
do  not  think  any  or  all  of  It  fairly,  tended 
to  support  appellant's  cause  of  action.  The 
trial  court  ruled  correctly  in  Instructing  the 
Jury  to  flnd  for  appellee. 
,  We  flnd  no  reversible  error  In  the  record, 
and  the  Judgment  of  the  Appellate  Court  will 
accordingly  be  affirmed. 

Judgment  affirmed. 


FIRST  NAT.  BANK  OP  PEORIA  et  al.  v. 
FARMERS'  &  MERCHANTS'  NAT.  BANK 
OF  WABASH  et  al.    (No.  21,282.)* 

(Supreme  Court  of  Indiana.     May  26,  1908.) 

1.  Appeal  and  Ebbob  —  Review  —  Pbesuup- 
Tiows— Pabties. 

Where  it  appears  that  a  party  to  an  action 
was  actively  defending  and  prosecuting  in  his 
capacity  as  a  trustee,  though  made  a  defendant 
to  some  of  the  complaints  in  his  personal  ca- 
pacity, it  will  be  assumed  that  it  is  In  his  trust, 
rather  than  in  his  personal,  capacity,  that  he  de- 
scribes himself  as  appellant. 

2.  Sams. 

Where  a  cause  was  tried  on  the  theory  that 
the  cestui  que  trust  and  trustee  in  a  trust  deed 
or  mortgage  were  the  cross-complainants  in  the 
cross-complaint  filed  on  behalf  of  the  cestui  que 
trust,  the  parties  will  be  held  to  this  theory  on 
appeal,  and  such  cross-complainants  were  not 
only  properly  joined  as  appellants,  but  the  fart 
that  they  had  filed  a  cross-complaint,  which  was 
in  a  sense  an  original  action,  changed  the  gen- 
eral role  as  to  the  making  of  co-parties,  and 


It  was  sufficient  to  make  all  other  parties  ap- 
pellees who  were  Interested  in  maintaining  toe 
judgment  or  who   had  a  standing  from  which 
to  appeal. 
8.  Judgment— Pabties. 

Notwithstanding  that,  in  a  mortgage  fore- 
closure suit,  the  question  of  the  adjustment  of 
the  rights  of  the  parties  to  the  record  in  tlie 
original  suit  interested  In  the  mortgaged  prem- 
ises was  BO  involved  that  further  process  was 
not  necessary  to  authorize  such  adjustment  on 
the  filing  of  cross-complaints,  it  does  not  follow 
that  such  persons  are  parties  to  the  judgment 
rendered,  and,  though  technically  in  court,  they 
ought  to  have  been  ruled  to  answer. 

4.  Apfeabance— Record. 

The  usual  entry  by  the  clerk,  "Now  come 
the  parties,"  etc.,  presumably  relates  to  the  par- 
ties already  appearing. 

5.  Appeal  and  BJbbob— Review  —  Peesump- 

TIONB. 

As  a  trial  without  an  Issue,  where  not 
waived,  would  be  at  least  erroneous.  It  will  not 
unnecessarily  be  assumed  that  parties  not  an- 
swering a  cross-complaint  or  defaulted  for  a 
failure  to  do  so  were  in  court  for  the  purpose 
of  trial  on  sudi  complaint. 

6.  Saub— Pasties— Appellees. 

Making  too  many  appellees  does  not  afford 
ground  of  objection  to  the  Jurisdiction  of  the- 
Supreme  Court. 

7.  Evidence  —  Aduissiors  —  Oral  State- 

IIBNTB. 

A  statement  by  the  trustee  under  a  trust 
deed  or  mortgage,  in  a  conversation  with  the 
representative  of  attachment  creditors,  in  re- 
sponse to  a  reference  by  such  representative  to 
the  attachment  suit  and  seizure  thereunder,  a 
fact  wliich  it  was  suggested  to  the  trustee  that 
he  knew,  "Tes,  and  when  we  took  our  trust  deed 
we  thought  we  were  getting  a  good  title  and 
would  only  be  subject  to  jud^ents  of  record,", 
did  not  amount  to  an  admission  by  the  trustee 
that  he  bad  notice  of  the  attachment  lien  when 
the  mortgage  was  taken. 

8.  Sams— AoifiBsioRB  BT  Aobntb  as  to  Past 
Tbansaction. 

A  trustee  under  a  trust  deed  or  mortgage, 
as  an  agent,  is  not  empowered  to  admit  the 
rights  of  his  principal  away  by  his  references  to 
a  past  transaction. 

SSd.  Note.— For  cases  hi  point,  see  Cent.  Dig. 
.  20,  Evidence,  ff  908-91S,  983.] 

8.  Same— Tbustee. 

A  trustee  under  a  trust  deed  or  mortage 
is  not  authorized  to  make  an  admission  in  der- 
ogation of  the  trust,  since  as  trustee  be  has  but 
a  technical  interest,  and  the  real  and  beneficial 
interest  is  in  the  cestui  que  trust 

[Ed.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  20,  EJvidence,  i  983.] 

10.  Appeal  and  EisBOB— Recobd  —  Necebsitt 
or  Bill  of  Exceptions. 

A  co-appellant  may  show  error  by  a  bill  of 
exceptions  filed  by  his  co-party. 

11.  Attachment— Notice  of  Seizure. 

Code,  g  74  (Bums'  Ann.  St.  1908,  t  330), 
providing  that  where  a  sheriff  shall  seize  real 
estate  by  virtue  of  any  writ  of  attachment,  or 
shall  levy  thereon  by  virtue  of  any  execution  is- 
sued to  him  from  any  court  other  than  the  court 
of  the  county  in  which  be  is  sheriff,  he  shall,  at 
the  time  of  making  the  seizure  or  levy,  file  a 
written  notice  thereof  to  be  recorded  in  the  lis 
pendens  record,  requires  the  sheriff  to  file  a 
notice  Of  seizure  under  an  attachment  as  well 
where  the  real  estate  is  situate  in  the  county 
wherein  the  action  in  which  the  attachment  is 
issued  is  pending  as  where  the  action  is  pending 
in  another  county. 

[Ed.  Note.— For  cases  in  point,  sat  Cent.  Dig. 
vol.  5,  Attachment,  f  486J     . 


•Opinion  wttbdrawa.  sm  18  N.  B.  417. 
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12.  STATxn<i!S— OoRSTRTTcrrioii  —  Gbauuaticai:. 

AMI)  RiiE-roBiCAi.  Usage. 

Considerations  of  grammatical  and  rhetor- 
ical usage  are  not  always  controlling  In  con- 
struing a  statute,  where  an  intent  in  conflict 
therewith  is  dixclosed,  but  are  not  nnimportant 
and  may  influence  a  doubtful  case,  and  where 
there  is  nothing  ont  of  accord  therewith,  either 
in  the  'particular  language  or  the  general  in- 
tent, they  are  of  controlling  force. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  44,  Statutes,  {  208.] 

18.   AlTACnMENT— NOTICB   OF  SEIZUSI!. 

The  fart  that  Act  March  14,  1877  (Acts 
1877.  Sp.  SPSS.  p.  54.  c.  24),  entitled  "An  act  to 
provide  for  giving  notice  of  pending  suits,  attach- 
ments, levies,  and  liens  in  certain  cases,"  related 
solely  to  actions  and  proceedings  affecting  the  ti- 
tle to  real  estnte  or  interests  therein,  furnishes  a 
snfficient  explanation  for  the  qualifying  words 
"in  cprtnin  cases."  and  the  same  do  not  evince 
an  Intent  in  conflict  with  the  view  that  a  notice 
of  seizure  unrler  attachment  is  required  to  be 
filed  in  an  action  commenced  in  the  county 
where  the  real  estate  attached  is  sitnate,  as 
well  as  where  commenced  in  a  county  where 
the  resl  estate  is  not  situate,  on  the  ground  that 
the  act  was  not  intended  to  cover  all  cases. 

I  Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5.  Attachment,  {  485.] 

14.  Same. 

The  objection  that  Code,  {  74  (Burns'  Ann. 
St.  l!KtS.  5  3H()),  If  construed  to  require  a  notice 
of  attachment  of  real  estate  to  be  filed  In  an 
action  commenced  in  the  county  where  the  real 
estate  attached  is  situate  as  well  as  where  com- 
menced in  a  county  where  the  real  estate  is  not 
sitnnte,  is  in  conflict  with  Burns'  Ann.  St.  1908, 
i  n-'iO.  providing  that  an  order  of  attachment 
binds  defendant's  property  in  the  county  subject 
to  execution  and  Decomes  a  Hen  thereon  from 
the  time  of  Its  delivery  to  the  sheriff  in  the 
•  same  manner  as  an  execution,  and  the  further 
objection  that  property  levied  on  is  in  custodia 
legis,  and  not  subject  to  mortgage,  are  answered 
by  Code,  i  79  (Burns'  Ann.  St.  IflOS,  {  835), 
providing  that,  until  a  proper  notice  has  l)een 
filed,  the  seizure  of  real  estate  under  an  attach- 
ment and  the  levy  thereon  nnder  execution  in 
the  cases  mentioned  In  section  74  shall  not  op- 
erate as  constructive  notice  of  the  seizure  or  of 
the  levy,  nor  have  any  effect  as  against  l>ona 
fide  purchasers  or  incumbrancers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  i  485.] 

16.  Statutes — Constbdctiok. 

Where  the  intention  can  lie  ascertained 
from  the  language  of  an  enactment,  the  court 
will  not  regai-d  itself  as  hound  to  follow  the 
words  last  used. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  fi  2CG-281.] 

16.  MOBTOAGES   —   CONBIDEBATION— FOBBKAX- 
ANCB. 

A  tnist  deed  or  mortgage,  given  in  con- 
sideration of  an  iudebtedneb-s,  and  an  agreement 
to  extend  the  time  of  payment  for  one  year,  and 
providing  for  the  payment  of  interest  quarterly 
in  advance,  in  default  of  which  the  whole  prin- 
cipal sum  and  interest,  at  the  option  of  the 
cestui  que  trust,  to  become  immediately  due  and 
payable,  is  based  on  a  new  and  snSiclent  con- 
sideration, and  it  cannot  l>e  successfully  claimed 
that  the  fact  that  the  interest  was  not  paid  at 
once  in  advance  made  any  difference,  for  by  the 
agreement  the  cestui  que  trust  had  placed  itself 
in  the  power  of  mortgagors  to  compel  it,  by  due 
performance,  to  forl>«ir. 

17.  Same. 

A  trust  deed  or  mortgage,  given  in  consid- 
eration of  an  indebtedness,  and  an  agreement  to 
extend  the  time  of  payment  for  one  year,  and 
providing  for  the  payment  of  interest  quarterly 
la  advance,  In  default  of  wliich  the  whole  prin- 


cipal som  and  Interest  to  become  dne  and  pay- 
able at  the  option  of  the  cestui  que  trust,  was 
based  on  a  sufficient  forbearance  to  constitute 
a  valuable  consideration,  notwithstanding  the 
provision  In  regard  to  interest,  since,  there  hav- 
ing been  no  precise  time  fixed  for  the  first  pay- 
ment of  interest,  the  cestui  que  trust  would  by 
construction  of  law  be  compelled  to  forbear  un- 
til a  reasonable  time  had  elapsed  in  which  to 
pay  the  same. 

18.  CONTEACTS— COHSIDEBATIOH. 

^\'^ere  parties  agree  on  a  consideration,  and 
it  is  of  indeterminate  value,  the  courts  will  not 
substitute  their  judgment  for  that  of  the  parties, 
but  will  uphold  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  S  231.] 

19.  EST0PPEI/—BOBDEN  OP  Proof. 

The  burden  is  on  parties  who  would  rely 
on  the  fruits  of  an  election  to  treat  a  morfpase 
as  invalid  to  show  a  course  of  conduct  inconsist- 
ent with  a  right  asserted  under  it. 

20.  MOBTOAOES— MOBTOAOEEB    AS    BOIIA    FiDB 
PUBOBABEBS — NOTICE. 

Circumstances  which  are  merely  equivocal 
will  not  charge  an  incumbrancer  with  the  duty 
of  making  inquiry. 

[£>].  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  iS  346-S53.J 
2L  Appeai,  akd  Ebbos— Review— QuEsnoKB 

OF  Pact. 

Where  the  evidence  In  the  record  is  all  one 
way,  its  effect  l>ecomes  a  matter  of  law,  and 
the  coBrt  will  weigh  it,  even  in  favor  of  tlM 
rifht  of  appellant  to  recover. 

Appeal  from  Circuit  Court,  Starlce  €!oiin> 
ty;   George  Burson,  Special  Judge. 

Action  by  the  Burlington  Savings  Bank 
against  Charles  A.  Jamison  and  otbers,  In 
which  the  Farmers'  &  Merchants'  National 
Bank  of  Wabash  and  otbers,  defeddants,  filed 
a  cross-complaint  against  plaintiff  and  code- 
fendants,  the  First  National  Bank  of  Peoria, 
III.,  and  others.  From  a  judgment  adjudging 
the  rights  of  the  parties,  the  First  National 
Bank  of  Peoria,  III.,  and  others  appealed  to 
the  Appellate  Court;  whence  the  cause  was 
transferred  to  the  Supreme  Court,  under 
Bums'  Aun.  St  1008,  {  1304,  subd.  2.  Revers- 
ed, and  new  trial  ordered. 

For  opinion  in  Appellate  Court,  see  82  N. 
B.  1013. 

F.  I<.  Dukes,  C.  H.  Peters,  R.  D.  Peters,  and 
B.  W.  McBride,  for  appellants.  H.  R.  Rob- 
bins,  Pentecost,  Boyd  &  Julian,  and  Sayre  ft 
Hunter,  for  appellees. 


OILLETT,  C.  J.  This  suit  Is  the  outgrowth 
of  one  brought  by  the  Burlington  Savings 
Bank  of  Burlington,  Vt,  to  foreclose  a  mort- 
gage on  certain  real  estate  in  Starke  county. 
Three  cross-complaints  were  filed.  The  first 
was  filed  by  certain  creditors  who  had  recov- 
ered a  judgment  in  attachment  In  Pulaski 
county  against  the  owner  of  the  equity  of  re- 
demption. In  which  action  a  writ  of  attach-, 
ment  had  been  levied  on  said  lands  while  tb« 
action  was  pending  m  Starke  county.  It  Is 
sought  by  said  cross-complaint  to  have  said 
judgment  declared  a  senior  lien  on  said  real 
estate  as  against  all  other  Interests  and  liens. 
The  second  cross-complaint  was  filed  by  Seth 
W.  Freeman  to  foreclose  a  trust  deed  on  said 
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lands,  and  the  third  cross-complaint,  under 
which  appellants  claim,  was  to  establish  as  a 
senior  lien  on  said  lands,  as  against  all  other 
interests  and  liens,  a  trust  deed  executed  to 
Charles  R.  Wheeler,  as  trustee.  Process  is- 
sued on  the  original  complaint,  and  after  the 
filing  of  the  first  cross-complaint  the  record 
shows  that  the  original  plaintiff  filed  answer 
to  said  cross-complaint.  The  record  then 
shows  a  default  as  to  certain  defendants,  and 
that  all  defendants  not  defaulted  appeared 
and  filed  answers.  The  answers  (except  of 
the  plaintiff)  are  not  on  file,  and  we  construe 
said  defaults  and  the  appearances  and  other 
answers  as  relating  to  the  original  action.  A 
submission  was  entered,  and  a  decree  foreclos- 
ing the  plaintiffs'  mortgage  followed.  This  de- 
cree was  entered  "without  prejudice  to  the  in- 
terest of  the  complainant  Charles  R.  Wheeler 
and  the  First  National  Bank  of  Peoria,  111.,  to 
file  answer  by  cross-complalnf '  by  tiie  first 
day  of  the  next  term  of  court.  On  said  day, 
Seth  W.  Freeman  filed  hla  cross-complaint, 
and  subsequently,  after  defaulting  certain  de- 
fendants thereto,  and  other  defendants  filing 
answers,  which  defaults  and  answers  we  con- 
strue as  relating  to  said  second  cross-com- 
plaint, the  latter  cause  was  submitted,  and 
the  plaintiff  therein  obtained  a  decree  of  fore- 
closure. After  this  foreclosure,  and  after  a 
number  of  entries  resetting  the  case  for  trial, 
the  record  states  that:  "Now  again  come  the 
parties  by  counsel  and  the  defendant  the 
First  National  Bank  of  Peoria,  111.,  files  an- 
swer to  the  cross-complalut,  in  these  words, 
to  wit"  The  answer  which  follows  states 
that:  "Comes  now  the  defendants  in  the 
above-entitled  action,  Charles  R.  Wheeler, 
trustee  for  the  First  National  Bank  of  Peoria, 
and  for  answer  to  the  cross-complaint  of  Its 
codefendant,  the  Farmers'  &  Merchants'  Na- 
tional Bank  of  Wabash,  Ind.,"  and  other  men- 
tioned defendants,  says,  etc.  Then  follows  an 
entry  that  "said  defendant  also  files  cross- 
complalnt  herein  making  all  cpdefendants  de- 
fendants hereto,  in  these  words,  to  wit."  It 
Is  not  stated  In  the  body  of  this  complaint 
who  flies  it,  although  from  some  of  its  aver- 
ments it  would  appear  that  Wheeler,  trustee, 
was  the  plaintiff.  An  answer  of  general  de- 
nial was  filed  by  parties  who  claim  under  said 
attachment  Judgment,  and  it  Is  then  recited 
that:  "This  cause,  being  at  Issue  as  to  the 
priority  of  liens,  by  agreement  is  submitted  to 
the  court  for  trial."  There  is  a  general  find- 
ing that  all  of  the  allegations  of  the  cross- 
complaint  of  the  attaching  creditors  are  true, 
and  the  particular  facts  concerning  the  pro- 
ceedings in  attachment  and  the  Pulaski  coun- 
ty Judgment  are  then  set  forth,  including  the 
name  of  the  defendant  (a  defendant  belOw), 
the  date  that  said  judgment  became  a  lien, 
and  there  is  also  a  finding  for  the  First  Na- 
tional Bank  of  Peoria,  Peoria,  111.  (sic),  that 
Its  judgment  Is  a  lien,  but  Is  subsequent  and 
junior  to  the  judgment  Hens  of  the  attach- 
ment creditors.  The  record  states  that  "the 
cross-complainants,  the  First  National  Bank 


of  Peoria,  and  Charles  R.  Wheeler,  trustee, 
object  and  except"  to  the  finding.  The 
most  that  we  can  deduce  from  the  judgment 
proper  is  that  the  described  judgments  of 
said  attaching  creditors  are  each  Hens  on  cer- 
tain real  estate,  and  are  prior  and  superior 
liens  to  the  mortgage  of  the  "First  National 
Bank  of  Peoria,  Peoria,  111.,"  which  Is  describ- 
ed as  to  date,  etc.,  and  that  said  mortgage  is  a 
lien  on  the  lands  therein  described,  but  Is  a 
subsequent  and  junior  lien  to  the  Judgments 
In  attachment  A  motion  for  a  new  trial  was 
filed  by  "the  cross-complainant,  the  First  Na- 
tional Bank  of  Peoria,  Peoria,  111.,  Charles  B. 
Wheeler,  trustee  in  the  above-entitled  cause," 
assigning,  among  other  causes:  '  (1)  That  the 
decision  of  the  court  is  not  sustained  by  suffi- 
cient evidence ;  and  (8)  that  the  decision  of 
the  court  Is  contrary  to  law.  The  bill  of  ex- 
ceptions which  was  afterwards  filed  recites 
that  "the  cause,  being  at  Issue,  Is  submitted 
for  trial  upon  the  Issues  joined."  There,  Is 
In  the  record  an  admission,  hereinafter  more 
particularly  referred  to,  to  the  effect  that  the 
trust  deed  "was  issued  to  the  cross-complain- 
ants," and  so  far  as  we  have  perceived  the 
whole  controversy  upon  the  trial  related  to 
the  question  of  priority  as  between  said  mort- 
gage and  said  attachment. 

The  pleadings  and  record  were  very  care- 
lessly prepared  In  the  court  below,  and,  as  the 
questions  thereby  presented  for  the  most  part 
relate  to  our  jurisdiction,  we  have  been 
prompted  to  examine  the  transcript  critically. 

Error  is  assigned  by  the  First  National 
Bank  of  Peoria,  III.,  and  Charles  R.  Wheeler, 
trustee,  for  the  First  National  Bank  of  Peo- 
ria, III.  The  framework  of  the  proceeding 
shows  that  the  latter  was  actively  defending 
and  prosecuting  in  his  capacity  as  a  trustee 
(although  made  a  defendant  to  some  of  the 
complaints  in  his  personal  capacity),  and  there- 
fore It  will  be  assumed  that  It  Is  In  his  trust 
rather  than  in  his  personal,  capacity,  that  he 
describes  himself  as  appellant  Beers  t.  Shan- 
non, 73  N.  T.  292;  Hallett  v.  Harrower,  33 
Barb.  (N.  T.)  527.  It  may  also  be  suggested 
that  these  appellants,  although  two  In  num- 
ber, really  represent  but  one  interest ;  that  of 
said  bank. 

It  is  argued  that  certain  parties  defend- 
ant who  were  defaulted,  among  them  the 
owner  of  the  equity  of  redemption  and  one 
of  the  makers  of  the  mortgage  under  which 
appellants  claim,  should  have  been  made 
parties  appellant  We  have  set  out  enough 
of  the  record  above  to  show  that  the  cause 
was  tried  on  the  theory  that  said  Illinois 
bank  and  Wheeler,  trustee,  were  the  cross- 
complainants  In  the  cross-complaint  filed  on 
the  bank's  behalf,  and  to  this  theory  the 
imrties  will  be  held  on  appeal.  Jones  v. 
Thompson,  12  Cal.  191.  This  being  the  theo- 
ry below,  said  cross-complainants  were  not 
only  properly  joined  as  appellants,  but  the 
fact  that  they  had  filed  a  cross-complaint 
which  was  In  a  sense  an  original  action, 
changed  the  general  rule  as  to  the  making 
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of  co-parties,  and  It  was  snffiolent  to  make 
all  other  parties  appellees,  who  were  Inter- 
ested in  maintaining  the  judgment,  or  who 
had  a  standing  to  appeal  therefrom.  See  El- 
liott's App.  Pro.  i  156. 

The  qpestlon  arises,  however,  whether  cer- 
tain persons  who  were  parties  defendant  to 
the  original  action  or  parties  In  some  capac- 
ity to  some  of  the  cross-complaints,  and  are 
not  parties  here,  should  have  been  made  ap- 
pellees. Since  It  was  sought  In  the  original 
suit  to  procure  a  decretal  order  for  the  sale 
of  the  equity  of  redemption,  the  question  of 
the  adjustment  of  the  rights  of  parties  to 
the  record  having  interests  In  the  mortgaged 
premises,  was  so  involved  that  further  pro- 
cess was  not  necessary  to  authorize  such  ad- 
justment, upon  the  filing  of  cross-complalnts. 
Clemento  v.  Davis,  155  Ind.  624,  57  N.  E. 
905.  It  does  not,  however,  follow  from  this 
premise  that  snch  peraona  are  parties  to  the 
Judgment  appealed  from.  Although  techni- 
cally in  court,  they  ought  to  have  been  rul- 
ed to  answer.  Buchanan  v.  Berkshire,  etc., 
Co.,  96  Ind.  610.  The  failure  to  answer  was 
not  an  admission  ot  the  allegations  against 
them  (Purple  v.  Farrlngton,  119  Ind.  164, 
21  N.  B.  543,  4  Xi.  R.  A.  635),  and  while  it 
is  true  that  the  making  of  an  Issue  might 
be  waived  by  going  to  trial  without  one, 
yet  to  this  end  It  ought  to  have  been  shown 
that  there  was  such  an  appearance  subse- 
quently as  to  authorize  the  conclusion  that 
lAiere  was  a  waiver.  The  usual  entry  by  the 
clerk,  "Now  come  the  parties,"  etc.,  pre- 
sumably relates  to  parties  already  appear- 
ing. See  Fee  v.  State  ex  rel.,  74  Ind.  66;  2 
Elncy.  of  PI.  &  Pr.  600.  As  a  trial  without 
an  Issue,  where  not  waived,  would  be  at 
least  erroneous,  it  will  not  unnecessarily  be 
assumed  that  parties  not  answering  a  cross- 
oomplalnt  or  defaulted  for  a  failure  to  do  so 
were  in  court  for  the  purposes  of  a  trial 
on  such  complaint  Apart  from  this,  how- 
ever, we  think  it  must  be  aflSrmed  that  the 
Judgment  In  question  settled  only  questions 
as  between  appellants  and  the  attaching 
creditors.  It  does  not  in  terms  declare  for 
or  against  the  right  of  any  one  else,  and  the 
prior  entry,  wherein  it  is  recited  that  the 
cause,  being  at  issue  as  to  the  priority  of 
liens.  Is  submitted,  eta,  shows  that  the  con- 
test related  to  a  matter  wherein  issues  bad 
been  framed.  This  is  made  even  more  ap- 
parent by  the  bill  of  exceptions.  It  is  true 
tliat  the  original  plaintiff,  the  Burlington 
Savings  Bank  of  Burlington,  Vt,  Joined  iSr 
sue  on  the  first  cross-complaint;  but  It  has 
been  made  an  appellee,  and  has  joined  in 
error,  and  presumably  has  obtained  such  re- 
lief as  It  sought  in  its  prior  decree  of  fore- 
closure. In  these  circumstances,  we  think 
that  the  only  question  of  jurisdiction  remain- 
ing open  is  whether  all  of  the  attaching  cred- 
itors are  made  appellees  and  are  In  court 
The  assignment  of  error  names  as  appellees, 
among  others,  the  Farmers'  &  Merchants' 
NaUoual  Bank  of  Wabash,  Ind.,  the  it'irst 


National  Bank  of  Wabash,  Ind.,  the  Citizens* 
State  Bank  of  Huntington,  Ind.,  John  iS, 
Curtner,  Thomas  F.  Payne,  Abner  T.  Bowen, 
Joseph  E.  Ruffing,  John  D.  WUaon,  Frank 
P.  Atkinson,  John  T.  Qee,  Joseph  Been,  WIN 
Ham  J.  Atkinson,  Willam  M.  Atkinson,  and 
Cornelias  J.  McGreevy.  TIUs  follows  the 
names  of  the  attaching  creditors  as  set  oat 
in  the  Judgment  proper,  except  that  the  Hun- 
tington bank,  apparently  by  the  ntisprlsion  of 
the  clerk,  is  there  named  as  the  "Citizens' 
National  Bank  of  Huntington,  Ind.,"  and  that 
William  Atkinson  is  therein  named  without 
any  middle  Initial.  There  was  a  Frank  R. 
Atkinson  named  as  a  cross-complainant  in 
the  cross-complaint  of  said  attaching  cred- 
itors; but  In  view  of  the  judgment  we  con- 
dude  that  this  was  a  misnomer.  We  there- 
fore i)erceive  no  defect  of  parties  appellee. 
Making  too  many  appellees  does  not  afford 
ground  of  objection.  A  brief  has  been  filed 
on  behalf  of  the  Wabash  banks  and  Curtner 
and  Payne,  and  a  further  brief  has  been  filed 
on  behalf  of  the  firm  of  A.  T.  Bowen  &  Co., 
which  firm  seems  to  Include  all  of  the  re- 
maining attaching  creditors  except  the  Hun- 
tington bank.  There  Is  a  return  of  service 
upon  the  Citizens'  Bank  of  Huntington,  Ind., 
which  we  assume  is  the  Citizens'  State  Bank 
of  Huntington,  Ind.  It  therefore  appears,  so 
far  as  we  perceive,  that  Jurisdiction  of  this 
appeal  exists,  and  we  therefore  proceed  to  its 
disposition. 

The  evidence  shows  that  tlie  attaching 
creditors  claim  under  a  judgment  in  attach- 
ment of  the  Pulaski  circuit  court  rendered 
May  9,  1904.  The  action  originated  in  Starke 
county,  and  prior  to  the  change  of  the  venue 
an  attachment  had  been  levied  on  lands  in 
said  county  belonging  to  Charles  A.  Janii« 
son.  An  admission  shows  that  the  sheriff's 
notice  of  lis  pendens  was  filed  and  recorded 
February  20,  1904.  On  the  12th  day  of  De> 
cember,  1903,  said  Jamison  and  wife  execut- 
ed to  O.  R.  Wheeler  and  his  successors  in 
trust  a  trust  deed  or  mortgage  (subject  to 
Hens  already  of  record)  covering  all  or  a 
part  of  the  lands  levied  on  under  said  writ 
The  mortgage  sets  out  the  existence  of  an 
Indebtedness,  evidenced  by  overdue  notes,  in 
an  amount  approximating  $64,500.  Accord- 
ing to  the  recitals  of  the  mortgage,  all  of  said 
notes,  with  one  exception,  were  signed  by 
C.  A.  Jamison  and  one  A.  W.  Jamison.  The 
remaining  note,  according  to  the  mortgage^ 
was  signed  by  C.  A.  Jamison.  The  mortgage 
recites  that  "the  consideration  for  the  mak- 
ing of  this  deed  of  trust  is  the  notes  afore- 
said, and  an  agreement  upon  the  part  of  the 
said  First  National  Bank  of  Peoria  to  ex« 
tend  the  time  for  the  payment  of  said  several 
notes  for  a  period  of  one  year  from  the  ma- 
turity of  them  severally,  with  an  agreement 
on  the  part  of  the  makers  of  said  notes  to 
pay  the  Interest  thereon  during  said  period 
of  extension  quarterly  in  advance."  Pro- 
vision was  made  that,  in  case  of  default  in 
the  payment  of  the  several  promissory  notes 
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at  the  time  and  In  the  manner  stipulated  In 
the  mortgage,  or  of  any  part  of  said'  notes, 
or  of  the  interest  thereon,  as  In  said  mort- 
gage Bttpnlated,  the  whole  principal  sam  and 
interest  should  thereapon,  at  the  option  of 
the  legal  holder  or  holders  of  the  notes,  be- 
come immediately  due  and  payable,  and 
that  there  should  be  authority  to  foreclose, 
etc..  In  that  event  There  is  an  admission  of 
record:  "ThtLt  the  mwtgage  or  trust  deed 
was  issued  to  the  cross-complainants  by  the 
defendants  Jamison  &  Jamison,  for  a  bona 
fide  indebtedness  on  December  12,  1903; 
that  the  mortgage  was  recorded  in  Starke 
county,  Ind.,  on  the  8tb  day  of  January,  A. 
D.  1904,  at  eleven  o'clock  a.  m. ;  that  the 
mortgage  was  duly  and  legally  executed  and 
properly  acknowledged." 

It  appears  from  the  testimony  of  Wheeler, 
the  trustee,  who  was  a  vice  president  and 
director  of  the  Illinois  bank,  and  who  seem- 
ingly conducted  the  transaction  by  which  the 
mortgage  was  taken,  that  It  was  given  for  ad- 
ditional security;  that  be  had  no  notice  or 
knowledge  of  attachment  proceedings  in  the 
Starke  circuit  court,  afCectlng  the  land  de- 
scribed in  the  mortgage,  until  after  the  8th 
day  of  January,  1904 ;  that  be  supposed  there 
was  a  good  title  to  the  land,  from  what  Jam- 
ison said ;  that  he  simply  took  the  statement 
of  Jamison,  and  made  no  Inquiry  in  the 
clerk's  office  or  sheriff's  office  of  Starke  coun- 
ty; that  he  knew  that  a  portion  of  the  land 
was  mortgaged,  and  he  did  not  suppose  that 
be  was  getting  a  first  mortgage;  that  Jami- 
son made  a  general  statement  of  his  indebt- 
edness, but  he  said  nothing  about  the  at- 
tachments, and  did  not  mention  some  of  his 
mortgages  or  certain  of  the  debts  he  owed. 
There  was  furtlier  evidence  which,  to  give  It 
the  strongest  construction  in  favor  of  appel- 
lees, may  be  said  to  show  that  Wheeler's 
knowledge  of  Jamison's  circumstances  was 
such  as  fairly  to  lead  him  to  believe  that  a 
crisis  bad  been  reached  In  Jamison's  finan- 
cial affairs,  and  that.  If  he  was  not  already 
Insolvent,  he  soon  would  be. 

Mr.  Hunter,  who  represented  certain  of 
said  attachment  creditors,  testified  to  a  con- 
versation he  had  with  Mr.  Wheeler  In  1905, 
relative  to  an  adjustment  The  witness  de- 
tailed at  length  matters  that  were  talked  over 
relative  to  Jamison's  circumstances  at  and 
prior  to  the  making  of  the  mortgage;  but, 
aside  from  the  light.  If  any,  that  Hunter's 
evidence  threw  on  that  subject,  it  may  be 
Bald  that  the  only  statement  of  his  testimony 
wblcb  It  might  be  claimed  has  any  significance 
was  to  the  effect  that  in  the  course  of  the 
conversation  the  witness  made  some  refer- 
ence to  their  attachment  suit  In  Starke  coun- 
ty, and  to  the  levy  on  all  of  Jamison's  real 
and  personal  property,  a  fact  which  it  was 
■uggested  to  Wheeler  that  he  knew,  to  which 
be  responded:  "Yes,  and  when  we  took 
our  trust  deed  we  thought  we  were  getting  a 
good  title,  and  would  only  be  subject  to  Judg- 
ments of  record."   At  the  outset  of  Wheeler'^ 


testimony,  there  appears  to  be  some  conflict 
between  him  and  Hunter  as  to  whether  the 
attachments  were  talked  about;  Wbeeler 
claiming  that  the  talk  was  about  the  Judg- 
ments. On  cross-examination,  howerer,  the 
witness  admitted  that  there  might  have  been 
some  talk  about  the  levy  of  the  attachment 
and  of  the  attaching  creditors  having  priori- 
ty; but  he  denied  the  statement  attributed 
to  him  by  Hunter. 

We  do  not  think  that  Hunter's  testimony 
went  'far  enough  to  ainount  to  evidence  of  an 
admission  upon  the  part  of  Wbeeler  tbat  be 
had  notice  or  knowledge  of  the  existence  ot 
the  attachment  lien  when  the  mortgage  was 
taken,  and  we  may  further  add  that  as  an 
agent  he  was  not  empowered  to  admit  the 
rights  of  his  principal  away  by  bis  references 
to  a  past  transaction.  Blalr-Bjiker  Horse  Co. 
V.  First  National  Bank,  164  Ind.  77.  72  N.  B. 
1027.  Professor  Greenleaf  says  that:  "The 
declaration  of  an  agent,  to  bind  his  principal, 
must  be  made  during  the  continuance  of  the 
agency  In  regard  to  a  transaction  then  de- 
pending et  dum  feiVet  opus."  1  Greenleaf 
on  Evidence,  {  118.  In  Packet  Co.  v.  Clougb, 
20  Wall.  (U.  S.)  S28,  22  L.  Ed.  406,  the  Su- 
preme Court  of  the  United  States  said:  "A 
close  attention  to  this  rule,  which  Is  of  uni- 
versal acceptance,  will  solve  almost  every 
difficulty.  But  an  act  done  by  an  agent  can- 
not be  varied,  qualified,  or  explained  by  his 
declarations,  which  amount  to  no  more  than 
a  mere  narrative  of  a  past  occurrence,  or  by 
an  Isolated  conversation,  or  an  isolated  act 
done,  at  a  later  period.  The  reason  is  tbat 
the  agent  to  do  the  act  Is  not  authorized 
to  narrate  what  he  has  done,  or  how  he  has 
done  it  and  bis  declaration  Is  no  part  of  the 
res  gestae."  We  may  further  add  tbat  Ib 
our  opinion  Wheeler  was  not  authorized  to 
make  an  admission  of  a  past  transaction,  al- 
though he  was  a  trustee  nnder  the  deed  of 
trust  and  a  party  to  this  action.  As  a  trustee 
he  had  but  a  technical  interest  The  real 
and  beneficial  Interest  was  in  the  bank  which 
be  represented,  and,  the  courts  of  this  coun- 
try having  broken  away  from  the  idea  that 
a  trustee  Is  to  be  treated  as  an  owner,  it  is 
our  view  that  bis  naked  admissions  ought 
not  to  be  received  in  derogation  of  the  trust 
which  be  represents.  1  Elliott  on  Evidence, 
t  602;  Graham  v.  Lockbart,  8  Ala.  9;  Thomp- 
son V.  Drake.  32  Ala.  99;  Fargason  t.  Ed- 
rlngton,  40  Ark.  207,  4  S.  W.  763 ;  Sargeant 
v.  Sargeant  18  Vt  371 ;  Eltelgeorge  v.  Mutu- 
al, etc.,  Asso.,  69  Mo.  52. 

Two  objections  are  made  to  our  consider- 
ation of  the  testimony  as  set  out  in  bill  of 
exceptions:  (1)  That  Wheeler,  trustee,  has 
not  filed  a  bill  of  exceptions,  and  (2)  tbat  the 
evidence  should  not  be  regarded  as  In  the 
record  because  certain  pleadings  and  papers 
claimed  to  be  embraced  In  a  transcript  of 
the  proceedings  of  the  Pulaski  circuit  court 
are  set  out  by  a  mere  "insert"  To  these 
propositions  we  make  answer:  (1)  That  as 
It  baa  beeo  held  that  a  party  mAy  take  ad- 
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vantage  of  bts  adversary's  bill  of  exceptions 
(Beneflel  v.  Aughe,  93  Ind.  401),  there  cer- 
tainly can  be  no  objection  to  a  co-appellant 
manifesting  the  fact  of  error  by  a  bill  of  ex- 
ceptions filed  by  bis  co-party;  and  (2)  that 
as  it  may  fairly  be  assumed  that  the  tran- 
script read' in  evidence  did  not  in  fact  con- 
tain the  original  pleadings  and  papers,  there 
Is  nothing  to  contradict  the  certificate  of  the 
Judge  that  the  bill  contains  all  the  evidence 
given  in  the  cause. 

The  leading  question  in  the  case  is  whether, 
in  view  of  the  fact  that  the  writ  of  attach- 
ment was  levied  while  the  attachment  pro- 
ceeding was  pending  In  Starke  county,  where 
the  lands  were  situate,  it  was  the  duty  of 
the  attaching  creditors,  by  reason  of  the 
provisions  of  section  74  of  the  Code  (section 
330,  Bums'  Ann.  1908),  to  have  the  sheriff 
file  a  notice  of  the  levy  In  the  lis  pendens 
record.  The  section  in  question  (punctuated 
as  it  appears  in  the  act  of  1881  and  in  the 
enrolled  act  of  that  session)  Is  as  follows: 
"Whenever  any  sheriff  or  coroner  of  any 
county  in  this  state,  shall  seize  upon  any 
real  estate  or  interest  therein,  by  virtue  of 
any  writ  of  attachment,  or  shall  levy  upon 
any  such  real  estate  or  interest  therein,  by 
virtue  of  any  execution  issued  to  him  from 
any  court  other  than  the  court  of  the  county 
in  which  he  Is  sheriff  or  coroner,  be  sliall 
at  the  time  of  making  the  seizure  or  levy, 
file  with  the  clerk  of  the  circuit  court  of  his 
county,  a  written  notice,  setting  forth  the 
names  of  the  parties  to  the  proceedings  upon 
which  the  writ  of  attachment  or  execution 
is  founded,  and  a  description  of  the  land 
seized,  or  levied  upon,"  etc. 

Before  considering  the  construction  of  the 
particular  language  of  the  above  section,  we 
may  properly  advert  to  some  general  princi- 
ples which  have  a  bearing  upon  the  question. 
It  was  a  mle  of  the  common  law,  recognized 
as  essential  to  the  administration  of  Justice, 
that  the  status  quo  of  suits,  which  were  be- 
ing duly  prosecuted,  without  collusion,  that 
directly  affected  the  title  to  property,  should 
not  be  disturbed  by  the  intervention  of  a 
purchaser  or  incumbrancer.  Murray  v.  Bal- 
lon, 1  Johns.  Ch.  (N.  T.)  566;  25  Qyc.  1449- 
1458;  21  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
584,  605.  The  same  general  principle  under- 
lies suits  in  attachment,  although  it  is  prob- 
ably the  law  that  where  a  levy  Is  required 
the  Imputation  of  notice  does  not  arise  un- 
til the  levy  is  made.  The  hardship  of  the 
doctrine  of  lis  pendens  has  been  often  noted, 
especially  where  the  notice  was  constructive ; 
but  the  rule  was  maintained  on  the  ground 
that  the  general  convenience  required  it 
Murray  v.  Ballou,  supra ;  25  Cyc.  1452 ;  An- 
derson's Law  Dictionary,  title  "Lis  Pendens," 
and  authorities  cited;  note  to  Stout  v.  Pbll- 
Ippi  Mfg.  Co.,  as  reported  in  56  Am.  St.  Rep. 
8^,  855.  The  idea  of  providing  for  a  public 
record  which  should  be  notice  to  propectlve 
purchasers  of  pending  actions  was  suggested 
as  early  as  the  year  1683  (Anonymous,  1 


Vernon,  818),  and  after  the  enactment  In  the 
state  of  New  York  of  a  statute  upon  the 
subject,  limited,  however,  to  suits  in  equity, 
a  niunber  of  states  enacted  notice  of  pendency 
statutes,  applying  for  the  most  part  to  actions 
and  suits  concerning  real  property.  Relative 
to  these  enactments  it  is  said.  In  21  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  613:  "The  stat- 
utes are  designed  to  remedy  the  hardship  of 
the  pre-existing  law,  which  often  operates 
unjustly,  and  the  Inconvenience  of  having  to 
examine  all  suits  pending  in  the  several 
courts  to  ascertain  whether  any  of  them  re- 
late to  or  affect  a  particular  tract  of  real 
estate."  The  act  of  March  14,  1877  (Sp.  Acts 
XS77,  p.  54,  c.  24),  relative  to  notice  of  Us 
pendens,  formed  the  basis  for  the  Code  pro- 
visions upon  ttiat  subject  in  the  Acts  of  1881 
(Laws  1881,  p.  252,  c.  S8,  |  73),  and  these 
enactments,  although  they  have  been  broad- 
ened in  some  particulars  since,  evince  a 
careful  effort  on  the  part  of  the  General  As- 
sembly to  make  provision  for  the  giving  of 
notice  of  the  pendency  of  actions  concern- 
ing real  estate  in,  so  far  as  now  occurs  to 
us,  practically  every  case  affecting  the  title 
to  real  estate  wherein  other  records  of  the 
county,  with  which  a  proposed  purchaser  is 
charged  with  constructive  notice,  do  not  fur- 
nish the  needed  Information  of  the  right 
which  is  asserted.  The  legislation  is  evi- 
dently remedial,  and  considering  the  old  law, 
the  mischief,  and  the  provisions  of  the  sec- 
tion in  controversy,  it  is  evident  that  the 
statute  should  be  broadly  construed  to  make 
the  remedy  effectual.  Lewis'  Sutherland. 
Statutory  Construction,  i  583.  Comparing 
section  74,  supra,  with  the  one  which  imme- 
diately precedes  it,  no  good  reason  can  be 
suggested  which  would  have  prompted  the 
Legislature  to  ameliorate  the  common  law 
concerning  lis  pendens  as  applied  to  actions 
brought  in  the  county  where  the  real  estate 
was  situate,'  where  the  records  did  not  charge 
the  purchasers  with  constructive  knowledge, 
while  it  still  continued  the  old  rule  as  to 
actions  In  attachment  brought  in  the  same 
county,  since  the  latter  proceeding  might 
Just  as  effectually  destroy  the  purchaser's 
claim  of  title  as  the  former.  We  therefore 
approach  the  cousti-uctlon  of  the  language 
of  the  section  in  question  with  the  observa- 
tion that  the  court  should  be  disposed  to 
construe  it  broadly  to  advance  the  remedy 
and  in  such  a  manner  as  to  impute  a  con- 
sistent intent  to  the  Legislature. 

We  first 'Observe  that,  in  referring  to  writs 
of  attachment,  a  word  of  universality  is  used, 
since  the  statute  refers  to  "any"  writ  of  at- 
tachment We  next  note  that  the  section 
distinguishes  between  seizures  by  writs  of 
attachment  and  levies  by  virtue  of  execu- 
tions (see  section  79  of  the  Code  [section  333. 
Bums'  Ann.  St  1908]),  which  also  brings  out 
this  idea.  Following  the  word  "attachment," 
as  it  first  occurs  In  the  section,  is  a  comma. 
The  separation  between  what  precedes  and 
that  which  follows  is  further  accentuated  fey 
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the  disjunctive  "or."  Moreover,  there  Is  no 
comma  after  the  word  "execution,"  aa  it  first 
occurs  in  the  section,  and  therefore  the 
words  "by  virtue  of  any  execution  Issued  to 
him  from  any  court  other  than  the  court  of 
the  county  in  which  he  is  sheriff  or  coroner* 
Is  left  aa  an  entire  phrase.  As  a  matter  of 
strict  grammatical  construction,  the  descrip- 
tive words  In  the  latter  part  of  the  phrase 
should.  In  the  absence  of  piinctuatlon,  be  re- 
ferred to  their  lasi  antecedent,  "execution," 
and  had  the  Intent  been,  by  means  of  punctu- 
ation, to  bring  out  a  meaning  which  would 
refer  these  qualifying  words  to  more  than 
tbelr  immediate  antecedent,  a  comma  should 
have  been  Inserted  after  said  word.  Seller 
y.  State  ex  rel.,  160  Ind.  605,  622,  65  N.  B. 
922,  66  N.  B.  946,  67  N.  B.  448.  Considera- 
tions of  grammatical  and  rhetorical  usage 
nre  not  controlling  where  an  Intent  In  con- 
dlct  therewith  is  disclosed;  but  they  are  not 
unimportant,  and  may  influence  a  doubtful 
case,  while  in  such  a  case  as  this,  where 
there  Is  nothing  out  of  accord  therewith, 
either  In  the  particular  language  or  In  the 
Kenn'al  intent  which  broad  considerations  of 
the  act  disclose,  they  are  of  controlling  force. 

Counsel  for  appellees  call  attention  to  the 
title  of  the  act  of  1877  as  evincing  an  intent 
in  conflict  with  the  view  that  a  notice  of 
lis  pendens  should  be  given  of  the  institution 
of  a  proceeding  in  attachment  commenced  in 
the  county  where  the  lands  are  situate.  The 
title  Is  "An  act  to  provide  for  giving  notice 
of  pending  suits,  attachments,  levies  and 
liens  in  certain  cases,"  and  from  this  it  is 
argued  that  the  act  was  not  intended  to 
cover  all  cases.  Manifestly  not,  and  the  fact 
that  the  act  related  solely  to  actions  and 
proceedings  affecting  the  title  to  real  prop- 
erty or  interests  therein  furnishes  a  suffi- 
cient explanation  for  the  qualifying  words 
of  the  title. 

Again,  It  Is  argued  that  the  construction 
which  we  have  Indicated  should  be  given  to 
the  statute  brings  It  into  conflict  with  sec- 
tion 95G,  Bums'  Ann.  St.  1908,  which  pro- 
Tides  that  "an  order  of  attachment  binds 
the  defendant's  property  In  the  county  sub- 
ject to  execution,  and  becomes  a  lien  thereon 
from  the  time  of  its  delivery  to  the  sheriff 
in  the  same  manner  as  an  execution,"  and 
it  Is  argued,  in  the  same  connection,  that 
property  levied  upon  Is  In  custodia  legls.  If 
counsel  are  correct  In  the  contention  that 
there  is  any  conflict  between  the  statutes 
referred  to,  they  must  be  prepared  to  go 
further  and  concede  that  the  provision  for 
notice,  which  they  must  necessarily  admit 
applies  to  executions  from  other  counties, 
is  In  conflict  with  the  provisions  of  the  Code 
concerning  executions  from  other  counties, 
aince  section  731,  Bums'  Ann.  &t.  1008,  pro- 
vides that  "an  execution  against  property 
Issued  to  another  county  shall  bind  the  real 
estate  of  the  defendant  from  the  time  of 
the  levy."  It  seems  to  us,  however,  that  sec- 
tion 79  of  the  Code  (section  385,  Bums'  Ann. 


St  1908)  answers  both  of  the  suggested  ob- 
jections, since  it  Is  there  provided  that  "un- 
til the  proper  notices  required  by  this  act 
have  been  filed  with  the  county  clerk,  the 
bringing  of  suits  for  the  purposes  mentioned 
in  section  73,  and  the  seizure  of  real  estate 
under  attachment,  and  the  levy  thereon  un- 
der execution.  In  the  cases  mentioned  In  sec- 
tion 74  shall  not  operate  as  constructive  no- 
tice of  the  pendency  of  such  suits,  or  of  the 
seizure  of  or  levy  upon  such  real  estate,  nor 
bave  any  force  or  effect  as  against  bona  fide 
purchasers  or  Incumbrancers  of  the  same." 
This  section  limits  the  common-law  doctrine 
concerning  Us  pendens  (Pennington  v.  Mar- 
tin, 146  Ind.  635,  45  N.  E.  1111),  and  the  last 
clause  operates  to  annul  as  against  bona  fide 
purchasers  and  incumbrancers  the  effect  of  a 
seizure  or  levy  where  notice  thereof  is  not 
given  in  the  Us  pendens  record.  Where  the 
intention  can  be  ascertained  from  the  lan- 
guage of  an  enactment,  the  court  will  not  re- 
gard Itself  as  bound  to  follow  the  words 
last  used.  Arnett  v.  State,  168  Ind.  180,  80 
N.  E.  153,  8  L.  R.  A.  (N.  S.)  1192.  Our  con- 
clusion is  that,  if  the  Illinois  bank  is  a  bona 
fide  incnmbrancer,  the  levy  of  the  attach- 
ment, while  it  may  have  been  effectual  for 
some  purposes,  was  destitute  of  force 
against  the  bank.  Having  held  that  the  Il- 
linois bank  might  as  against  the  levy  of  the 
attachment  acquire  a  paramount  right,  the 
question  arises  whether  the  evidence  shows 
that  it  was  a  bona  fide  incumbrancer.  There 
can  be  no  doubt  that  the  provisions  of  the 
mortgnge,  since  they  are  found  in  a  disposi- 
tive writing,  evidence  the  mutual  agreements 
of  the  parties  thereto.  The  stipulation  was 
for  a  definite  period  on  overdue  paper,  upon 
the  consideration  that  the  makers  of  the 
notes  would  pay  the  interest  thereon  quarter- 
ly in  advance,  and  also  upon  the  implied  con* 
slderatlon  that  the  mortgagors  would  by  tha 
mortgage  secure  the  payment  of  the  debt. 
The  bank's  agreement  to  forbear  constituted 
a  new  and  sufficient  consideration  for  the 
giving  of  the  security,  and  effectually  put  It 
out  of  the  bank's  power,  provided  the  agree- 
ment to  pay  the  interest  was  kept,  to  en- 
force payment  of  the  notes  within  the  period 
of  one  year  from  the  maturity  of  them  sever- 
aUy.  It  cannot  be  successfully  claimed  that 
the  fact  that  the  Interest  was  not  at  once 
paid  In  advance  made  any  difference,  for  by 
the  agreement  the  bank  bad  placed  Itself  in 
the  power  of  the  debtors  to  compel  It,  by  the 
due  execution  of  the  contemporaneous  agree- 
ment, to  forbear.  With  the  execution  of  the 
mortgage  and  contemporaneous  agreement, 
the  situation  of  the  parties  changed,  and 
whether  the  owner  of  the  land  afterwards 
kept  his  covenant,  or  not,  it  cannot  be  said 
that  the  bank  had  not  yielded  a  consideration 
of  value  to  procure  the  securing  of  the  debt 
On  another  ground  It  may  be  held  tbat  there 
was  a  sufficient  forbearance  provided  for  to 
constitute  a  valuable  consideration,  and  that 
Is  tbal^  there  having  been  no  precise  time  flx« 
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ed  for  the  payme&t  of  the  Interest,  tbe  mort- 
gagee would,  by  construction  of  law,  be  com- 
pelled to  forbear  until  a  reasonable  time  had 
elapsed  In  which  the  mortgagor  might  pay 
the  interest.  It  was  declared  In  Wills  t. 
Ross,  77  Ind.  1,  11,  40  Am.  Rep.  279,  that 
the  principle  has  often  been  approved  and 
applied  "that  where  parties  stipulate  for  the 
performance  of  an  act,  but  do  not  designate 
the  time  within  which  It  shall  be  done,  the 
law  will  presume  that  a  reasonable  time  was 
Intended."  It  would  be  a  harsh  and  unrea- 
sonable construction  of  the  agreement  to  pay 
the  Interest  quarterly  in  advance  to  hold 
that  eo  Instante  the  Instrument  was  execut- 
ed the  mortgagor  was  in  default  and  the 
mortgage  subject  to  foreclosure  as  for  breach 
of  condition.  Where  an  extension  contract- 
ed for  is  real,  and  not  Illusory,  we  think  that 
It  Is  sufficient  to  constitute  a  mortgagee  an 
Incumbrancer  for  value!  See  Sullivan  Sav. 
Inst  V.  Young,  55  Iowa,  132,  7  N.  W.  480. 
This  may  be  put  upon  the  principle  that 
where  parties  agree  upon  a  consideration, 
and  it  is  one  of  indeterminate  value,  the 
courts  will  not  substitute  their  judgment  for 
tljat  of  the  contracting  parties,  but  will  up- 
hold the  contract.  Prire  v.  Jones,  105  Ind. 
548,  6  N.  E.  683,  65  Am.  Rep.  230;  Fleet- 
wood V.  Dorsey  Machine  Co.,  95  Ind.  491; 
Wolford  V.  Powers,  85  Ind.  294,  44  Am. 
Rep.  16. 

Appellees'  counsel  make  the  point  that  the 
evidence  does  not  show  that  A.  W.  Jamison, 
a  co-maker  of  a  number  of  the  notes,  actual- 
ly agreed  to  pay  the  Interest  on  tbe  notes 
quarterly  In  advance,  as  recited  in  tbe  mort- 
gage. If  the  contract  was  valid.  It  operated 
to  extend  the  time  of  the  payment  of  tbe 
notes.  Fulton  v.  Loughlln,  118  Ind.  286,  20 
N.  E.  796.  If  it  was  invalid  for  any  reason 
growing  out  of  the  failure  of  A.  W.  Jamison 
to  consent  to  the  covenant  to  pay,  it  is  evi- 
dent that  no  one  but  the  bank  could  take  ad- 
vantage of  it,  and  as  the  mortgage  executed 
appears  valid  on  its  face,  and  as  It  appears 
that  the  bank  is  asserting  rights  under  it, 
we  deem  It  clear  that  the  burden  is  on  those 
who  would  rely  on  tbe  fruits  of  an  election 
to  treat  the  contract  as  Invalid  to  show  a 
course  of  conduct  Inconsistent  with  the  as- 
(crted  right  See  Talbot  v.  Talbot  23  N.  T. 
17;  Kain  v.  Rlnker,  1  Ind.  App.  86,  27  N. 
E.  328.  Our  conclusion  Is  that  the  evidence 
prima  fade  established  the  fact  that  appel- 
lant bank  was  a  purchaser  for  value. 

The  question  next  arises:  On  whom  was 
tbe  burden  of  proving  a  want  of  notice?  It 
would  seem  that  tbe  evidence  of  Wheeler 
went  about  as  far  as  could.  In  the  circum- 
stances, be  reasonably  expected  to  prove  that 
there  was  no  actual  notice,  and  to  require 
appellants  to  go  further  and  prove  that  there 
was  no  constructive  notice  would  be  calling 
on  tbem  to  prove  an  Impossible  negative. 

Counsel  for  appellees  urge  that  the  circum- 
stances shown  by  the  evidence  charged  the 
mortgacee  wltl^  oonBtructlve  notice  of  the 


levy.  We  disagree  with  appellees'  counsel  as 
to  the  legal  eftect  of  the  facts  and  circum- 
stances shown  by  tbe  evidence.  They  might 
In  many  particulars,  have  been  materially 
stronger  than  they  were,  and  yet  they  would 
not  have  justified  a  finding  in  favor  of  the 
attaching  creditors.  As  applied  to  this  case, 
we  think  we  may  adopt  the  apt  test  suggest- 
ed In  United  States  v.  Detroit  Timber,  etc., 
Co.,  131  Fed.  668,  67  O.  0.  A.  1,  that:  "What 
makes  Inquiry  a  duty  is  such  a  visible  state 
of  things  as  Is  inconsistent  with  a  perfect 
right  In  him  who  proposes  to  sell."  Circom- 
stances  which  are  merely  equivocal  will  not 
charge  a  purchaser  or  Incumbrancer  with  the 
duty  of  making  Inquiry.  23  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  497.  Mere  knowledge 
of  the  grantor's  insolvency  has  been  held  in- 
sufficient  to  this  end  In  fraudulent  convey* 
ance  cases.  See  20  Cyc.  4S4 ;  14  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  291 ;  Sellers  v.  Hays, 
163  Ind.  422,  72  N.  E.  119.  It  must  not  be 
forgotten  that  appellant  bank,  as  a  creditor, 
had  a  right  so  far  as  the  state  Jaws  were 
concerned,  to  be  diligent  in  getting  security. 
Merely  outrunning  other  creditors  was  not  a 
legal  wrong,  and,  there  being  nothing  further 
In  the  case  than  circumstances  calculated  to 
suggest  that  possibly  other  creditors  had 
been  active  too,  we  bold  that  the  bank  was 
not  obliged  to  delay  until,  by  the  obtaining 
of  an  abstract  or  by  other  means.  It  could 
ascertain  the  condition  of  the  title.  By  such 
a  course  It  might  have  lost  all  opportunity 
to  get  security,  and  legal  fairness  to  other 
creditors  did  not  lay  any  such  burden  on  its 
conscience  that  it  might  not  on  the  facts  set 
forth  In  the  record,  without  inquiry,  step  In- 
to the  place  of  the  favored  creditor. 

Where  the  evidence  In  the  record  Is  all 
one  way,  Its  effect  becomes  a  matter  of  law, 
and  the  court  will  weigh  It,  even  in  favor 
of  the  right  of  an  appellant  to  recover.  Riley 
V.  Boyer,  76  Ind.  152;  Ewbank's  Manual,  f 
46.  It  appears  to  us  that  In  this  case  error 
Is  well  assigned. 

Judgment  reversed,  and  a  new  trial  or- 
dered. 


an  Ind.  480) 

BENHAM  T.  BRADT.     (No.   21,148.) 

(Supreme  Court  of  Indiana.     May  26,  1908.) 

1.  Schools  awo  School  Distkicts— Countt 
Superintendent— Qualifications  —  "Lnra 

LiCEN&S  " 

An  act  approved  March  7, 1905  (Acts  1905.  p. 
492,  t  1 ;  Burns'  Ann.  St  Siipp.  1905,  {  5902a), 
provides  that  no  person  sball  be  eligible  to  the 
office  of  county  snperlntendent  of  schools  nnlesa 
he  shall  bold  a  36  months'  license,  a  60  months' 
license,  a  life  or  professional  license  to  teach  in 
tbe  common  schools  of  the  state.  The  act  con- 
cerning common  schools,  approved  March  6, 
1890  (Acts  1899,  p.  488,  c.  214,  {  1 ;  Banw^ 
Ann.  St.  1901,  {  8905b),  provides  for  the  issu- 
ance of  a  86  months'  license  and  a  60  months* 
license  by  tbe  state  superintendent  of  public  in- 
struction. The  act  of  1809  (Acts  1899.  p.  24S,  e. 
143,  i  7;  Burns*  Ann.  St  1901,  {  69(»a>  pro- 
vides for  the  issuance  of  a  professional  licenstt 
on  such  examination  held  by  the  county  super* 
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Intendent  u  may  be  prescribed  by  the  state 
board  of  education,  and  that  each  license  shall 
Issae  only  on  the  approval  of  the  state  board. 
The  school  law  of  1865  (Act  18C5,  p.  34,  c.  1,  § 
155;  Burns'  Ann.  St.  1901,  §  5851)  provides 
for  the  issuance  of  state  certificates  of  qualifica- 
tion by  the  state  board  of  education,  which 
shall  entitle  the  holder  to  teach  in  any  of  the 
schools  of  the  state  without  further  examination 
and  be  valid  during  the  lifetime  of  the  holder. 
The  act  approved  March  5,  1873  (Acts  1873,  p. 
190,  c.  86,  I  S ;  Burns'  Ann.  St.  1901,  I  6049), 
In  amendment  of  and  supplemental  to  the  orig- 
inal act  creating  the  State  Normal  School,  au- 
thorizes the  board  of  trustees  to  grant  certifi- 
cates of  proficiency  to  teachers  completing  the 
prescribed  courses  of  study,  and  provides  that 
two  years  after  graduation,  satisfactory  evidence 
of  professional  ability  to  instruct  having  been 
received,  such  teachers  shall  be  entitled  to  di- 
plomas appropriate  to  such  professional  degrees 
as  the  trustees  shall  confer  on  them,  which  di- 
plomas shall  be  considered  sufficient  evidence  of 
qualification  to  teach  in  any  of  the  schools  of 
the  state.  Held,  that  a  post  graduate  diploma, 
granted  pursuant  to  the  act  approved  March  6, 
1873  (Acts  1873,  p.  199,  c.  86 ;  Bums'  Ann.  St. 
1901,  i  6049),  to  a  graduate  of  the  State  Normal 
School  of  two  years'  standing,  was  not  a  life 
license  within  the  act  approved  March  7,  1905 
(Acts  1905.  p.  492,  c.  163,  i  1 ;  Burns'  Ann.  St. 
Supp.  1905,  i  5902a). 
2.  Quo    Warranto  —  Pebsonb   Entiti.ed   to 

Relief— Recovebt  on  Stbenoth  of  Own 

Title. 

In  qno  warranto  to  oust  another  from  a 
public  office  and  to  award  relator  the  posses- 
sion thereof,  it  is  incumbent  on  relator  to  estab- 
lish that,  under  the  law,  he  was  eligible  to  l>e 
elected  to  the  office,  and  he  must  recover,  if  at 
all,  on  the  strength  of  his  own  title,  and  cannot 
prevail  on  any  infirmity  or  weakness  in  the  ti- 
tle of  such  other. 

Appeal  from  Circuit  Court,  Blpley  County; 
lEaac  Carter,  Special  Judge. 

Quo  warranto,  on  the  relation  of  John  S. 
Beuham,  against  Hale  Bradt  Judgment  for 
defendant,  and  relator  appeala.    Affiriiied. 

-  Connelly  &  Klein,  for  appellant  Cravens 
&  Cravens,  Ralph  Bamberger,  and  Isadore 
Feibleman,  for  appellee. 

JORDAN,  J.  This  is  a  proceeding  in  qno 
warranto  commenced  in  the  lower  court  in  the 
name  of  the  state  of  Indiana,  on  the  relation 
of  John  S.  Benbam,  to  oust  or  eject  appellee 
from  the  ofi9ce  of  county  superintendent  of 
schools  of  Ripley  county,  and  to  have  tbe  re- 
lator awarded  the  tight  to  tbe  possession  of 
that  office.  Appellee  demurred  to  the  com- 
plaint for  insufficiency  of  facts.  This  demur- 
rer, over  the  objections  and  exceptions  of  tbe 
relator,  was  sustained,  and,  be  electing  to 
abide  by  tbe  ruling  of  the  court  upon  tbe  de- 
murrer, Judgment  was  rendered  against  talm. 
Tbe  only  error  assigned  is  that  tbe  court 
erred  in  sustaining  tbe  demurrer  to  the  com- 
plaint The  latter,  among  others,  disclosed 
tbe  following  facts:  On  tbe  3d  day  of  June^ 
1907,  the  same  being  tbe  first  Monday  of  tbat 
month,  tbe  several  township  trustees  of  Rip- 
ley county,  Ind.,  convened  pursuant  to  law  at 
tbe  office  of  tbe  auditor  of  tbe  county  at  10 
o'clock  a.  m.,  fop  tbe  purpose  of  electing  a 
county  superintendent  of  schools;  tbat  being 
tbe  proper  time  for  tbe  election  of  said  «ffi> 


dal.  The  trustees,  after  organizing,  proceed- 
ed to  tbe  election  of  such  officer.  They  voted 
viva  voce.  Instead  of  by  ballot,  as  prescribed 
by  section  5900,  Bums'  Ann.  St  1901.  Tbe 
relator  received  a  majority  of  all  the  votes 
cast  by  this  method,  and  was  declared  duly 
elected  county  superintendent  of  tbe  county 
for  a  term  of  four  years.  After  bis  election, 
be  qualified  by  taking  the  official  oath  and  by 
executing  and  filing  with,  and  to  the  approval 
of,  tbe  county  auditor,  his  official  bond,  as  re- 
quired by  tbe  statute.  Prior  to  tbe  3d  day 
of  June,  1907,  the  relator  had  been  for  more 
than  one  year,  and  still  is,  an  inhabitant  and 
an  elector  of  Ripley  coun^,  Ind. 

In  order  fnrtber  to  show  tbe  eligibility  of 
tbe  relator,  tbe  complaint  alleges:  "That  on 
said  date  of  his  election  as  aforesaid,  and  ever 
since  then,  tbe  relator  was  and  has  been  the 
owner  of  a  life  license  to  teach  In  any  of  the 
schools  of  tbe  state  of  Indiana,  as  required  by 
an  act  of  the  Legislature  of  said  state,  enti- 
tled 'An  act  concerning  county  superintend- 
ents, their  qualifications,  their  compensations 
and  their  assistants,'  approved  March  7, 1906, 
which  life  license  so  held  and  owned  by  tbe 
relator  at  tbe  time  of  his  said  election  bad 
been  issued  to  tbe  relator  by  tbe  board  of 
trustees  of  the  Indiana  State  Normal  School, 
and  is  in  words  and  figures  as  follows,  to  wit: 
•Indiana  State  Normal  School.  This  certifies 
tbat  John  S.  Benbam,  after  having  completed 
the  course  of  instruction  in  this  institution, 
bas  presented  satisfactory  evidence  of  having 
taught  in  tbe  common  schools  two  years,  and 
having  the  ability  to  Instruct  and  manage  a 
school.  This  diploma  therefore  is  conferred 
upon  him,  by  tbe  authority  of  tbe  board  of 
trustees,  and  the  laws  of  the  state  of  Indiana, 
which  diploma  shall  be  considered  sufficient 
evidence  of  qualifications  to  teach  in  any  of 
tbe  schools  of  tbe  state.  Normal  School,  Terre 
Haute,  Indiana.  June  28,  1895.' "  This  doc- 
ument is  also  signed  by  the  members  of  tbe 
faculty  of  tbe  normal  school.  On  the  18th 
day  of  June,  1907,  the  relator,  after  qualify- 
ing, demanded  of  tbe  defendant  (appellee 
herein),  tbe  then  incumbent  of  said  office,  tbe 
possession  tbereofi  together  with  all  tbe 
books,  moneys,  papers,  etc.,  pertaining  and 
belonging  thereto.  This  demand  was  refused. 
Tbe  prayer  of  tbe  petition  Is  tbat  tbe  relator 
be  awarded  damages,  and  that  the  defendant 
be  ousted  from  said  office,  and  that  the  relator 
have  possession  thereof,  together  with  all  tbe 
books,  papers,  moneys,  etc.,  and  for  all  other 
and  proper  relief. 

Two  questions  upon  tbe  facts  alleged  in  the 
complaint  are  presented  for  our  decision: 
First  Was  tbe  relator,  at  the  date  of  bis  al- 
leged election,  eligible  to  be  elected  to  and  to 
hold  tbe  office  of  county  superintendent?  Sec- 
ond. Was  the  election  in  controversy  invalid 
by  reason  of  tbe  fact  tbat  tbe  trustees  voted 
viva  voce,  instead  of  by  ballot  as  prescribed 
by  tbe  statute?  Section  1  of  an  act  of  tbe 
Legislature  concerning  county  superintend- 
ents, their  qualiflcatioua,  etc.,  approved  March 
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7, 19(»  (Acta  1905,  p.  402,  c  163;  4  Burns'  Ann. 
St  Supp.  1905,  i  5902a),  declares:  "Tbat  no 
person  sball  be  eligible  to,  or  shall  bold  th& 
office  of,  county  superintendent  unless  be  bold 
at  tbe  time  of  his  election  a  tblrty-slx  months' 
stale  license,  a  sixty  months'  license,  a  life  or 
professional  license,  to  teach  In  the  common 
schools  of  this  state ;  but  nothing  herein  con- 
tained shall  affect  the  title  to  his  office  of  any 
county  superintendent  now  In  office."  Provi- 
sions similar  to  the  above  were  first  enacted 
by  the  Legislature  in  1899.  See  section  3  of  an 
act  approved  March  3,  1S99;  Acts  1899,  p. 
240,  c.  143;  section  5902,  Bums'  Ann.  St. 
1901.  Counsel  for  appellant  argue  and  insist 
that  tbe  diploma  granted  by  tbe  State  Normal 
School  and  held  by  tbe  relator  at  and  prior  to 
tbe  time  of  his  election  Is  a  sufficient  license 
within  tbe  meaning  and  requirement  of  sec- 
tion 1  of  the  act  of  1905,  supra.  Therefore 
tbey  contend  that  at  the  date  of  the  election 
the  relator  was  eligible  to  hold  the  office  of 
county  superintendent  of  Ripley  county.  Op- 
posing counsel  controvert  this  claim,  and  In- 
sist that  tbe  diploma  in  question,  granted  by 
tbe  State  Normal  School  under  section  6049, 
Bums'  Ann.  St.  1901,  Is  not  a  license  to  teach 
in  tbe  public  schools,  but  Is  only,  as  declared 
by  the  express  language  of  tbe  statute,  to  be 
considered  as  "sufficient  evidence  of  qualifica- 
tion to  teach  in  any  of  tbe  schools  of  this 
state."  Section  6049,  supra,  is  section  3  of  an 
act  approved  March  6,  1873  (Acts  1873,  p.  199, 
c.  86).  This  latter  act  amended  and  added 
supplemental  sections  to  tbe  original  act 
creating  the  State  Normal  School.  Section 
6049,  supra,  reads  as  follows;  "The  board  of 
trustees  is  authorized  to  grant,  from  time  to 
time,  certificates  of  proficiency  to  such  teach- 
ers as  sball  have  completed  any  of  the  pre- 
scribed courses  of  study,  and  whose  moral 
character  and  disciplinary  relations  to  tbe 
school  shall  be  satisfactory.  At  the  expira- 
tion of  two  years  after  graduation,  satisfac- 
tory evidence  of  professional  ability  to  in- 
struct and  manage  a  school  having  been  re- 
ceived, tbey  shalh  be  entitled  to  diplomas  ap- 
propriate to  snch  professional  degrees  as  the 
trustees  shall  confer  upon  them ;  wblcb  diplo- 
mas shall  be  considered  sufficient  evidence  of 
qualification  to  teach  In  any  of  tbe  schools  of 
this'  state."  Section  1  of  the  act  of  1905,  su- 
:-va,  declares  In  positive  language  that  no  per- 
son shall  be  eligible,  etc.,  to  tbe  office  of  coun- 
ty superintendent,  unless  at  tbe  time  of  bis 
election  be  holds  one  of  the  four  documents 
therein  mentioned,  viz. :  "A  thirty-six  months' 
state  license,  a  sixty  months'  license,  a  life  or 
professional  license  to  teach  in  the  common 
schools  of  this  state."  By  these  provisions, 
before  a  person  is  eligible  to  hold  the  office  of 
county  superintendent,  it  is  an  essential  and 
indispensable  requirement  that  at  the  time  of 
his  election  be  at  least  holds  one  of  the  four 
prescribed  documents,  each  of  which  is  de- 
nominated "a  license."  Turning  to  tbe  stat- 
ute providing  for  tbe  granting  or  issuing  of 
these  several   licenses,  we  find  that  a  86 


months'  state  license  and  a  60  months'  license 
Is  each  authorized  to  be  granted  or  issued  to 
an  applicant  by  the  state's  superintendent  of 
public  instruction  under  and  according  to  the 
provisions  of  section  5905b,  Bums'  Ann.  St. 
1901 ;  tbe  same  being  section  1  of  an  act  con- 
cerning "Qpmmon  Schools,"  approved  March 
6,  1899  (Acts  1899,  p.  488,  c.  214).  A  profes- 
siohal  license  is  authorized  by  8cx;tlon  5005a, 
Burns'  Ann.  St.  1901,  being  section  7  of  an  act 
of  1899  (Acts  1899,  p.  243,  c.  143).  This  sec- 
tion provides  "that  any  person  now  possess- 
ing a  thirty-six  months'  license,  whose  next 
consecutive  license  shall  be  for  a  term  of  thir- 
ty-six months,  or  any  person  who  shall  here- 
after receive  two  licenses  in'  succession,  each 
of  tblrty-slx  months,  may  receive,  at  the  ex- 
piration of  such  several  licenses,  a  license  for 
the  term  of  eight  years  upon  such  an  exam- 
ination held  by  the  county  superintendent  as 
may  be  prescribed  by  tbe  state  board  of  edu- 
cation, and  such  license  shall  issue  only  upon 
the  approval  of  the  state  board  of  education, 
and  shall  be  styled  a  professional  license,  and 
sball  entitle  tbe  holder  to  teach  In  any  of  tbe 
schools  of  this  state."  Section  5851,  Bums' 
Ann.  St.  1901,  tbe  same  being  section  155  of 
the  school  law  of  1865  (Acts  1865,  p.  34,  c.  1), 
authorizes  the  granting  by  the  state  board  of 
education  of  state  certificates,  each  of  wblcb 
is  considered  a  "life  license."  This  section  In 
part  reads  as  follows:  "Said  board  (1.  e., 
state  board  of  education)  may  grant  state  cer- 
tificates of  qualification  to  such  teachers  as 
may,  upon  a  thorough  and  critical  examina- 
tion, be  found  to  possess  eminent  scholarship 
and  professional  ability,  and  shall  furnish 
satisfactory  evidence  of  good  moral  character. 
They  ^hall  hold  stated  meetings,  at  which 
they  sball  examine  all  applicants,  and  those 
found  to  possess  tbe  qualifications  herein 
above  named  shall  receive  such  certificate, 
signed  by  the  president  of  the  board,  and  im- 
pressed with  tbe  seal  thereof;  and  the  said 
certificate  shall  entitle  the  holder  to  teach  In 
any  of  tbe  schools  of  the  state  without  fur- 
ther examination,  and  Bball  also  be  valid  dar- 
ing tbe  lifetime  of  said  bolder,  imless  revoked 
by  said  board."  By  section  153  of  the  act  of 
1865,  supra,  the  state  board  of  education  was 
created.  This  latter  section,  as  subsequently 
amended  In  1875  and  1899,  constitutes  section 
5849,  Bnms'  Ann.  St  1901. 

It  may  be  asserted  that  a  "life  license,"  as 
authorized  under  section  5851,  supra,  to  be 
granted  by  tbe  stete  board  of  education,  may 
be  regarded  as  of  the  highest  rank  of  any  of 
tbe  school  licenses  authorized  to  be  granted 
to  a  teacher.  Counsel  for  appellant  argue 
that  tbe  state  board  of  education,  however,  is 
not  the  only  authority  from  which  a  "life 
license"  to  teach  in  the  public  schools  may 
emanate.  Tbey  insist  that  a  person  holding  a 
diploma  granted  to  blm  by  tbe  State  Normal 
School  under  section  6049,  supra,  must  be  re- 
garded within  the  meaning  of  the  provisions 
of  tbe  stetute  of  1905,  supra,  as  a  bolder  of  a 
"life  license"  permitting  him  to  teach  In  the 
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common  sdiools  of  this  state.  Tbls  view  of 
the  law  Is  certainly  untenable.  While  It 
Is  true  that  the  object  or  purpose  of  the 
State  Normal  School  Is  to  better  equip  or 
qualify  persons  to  teach  in  our  public  schools, 
still  there  Is  no  tenable  ground  for  contend- 
ing that  the  Legislature,  by  section  6049, 
supra — which  section  as  we  have  shown 
forms  a  part  of  the  statute  creating  the  State 
Normal  School — In  any  sense  contemplated 
or  Intended  that  the  diploma  therein  proyld- 
ed  to  be  granted  by  that  Institution  to  its 
post  graduates  of  two  years'  standing  should 
serve  or  in  any  manner  be  considered  as  a 
license  itself  authorizing  the  holder  thereof 
to  teach  in  the  common  schools  of  this  state. 
It  will  be  observed  that  the  section  in  ques- 
tion does  not  declare  or  provide  that  such 
diploma  shall  be  deemed  or  considered  as  a 
license,  but  the  plain  provision  as  therein 
contained  is:  "Which  diplomas  shall  be 
considered  sufBdent  evidence  of  qualification 
to  teach  in  any  of  the  schools  of  this  state." 
While  possibly  such  diploma  might  be  ac- 
cepted or  considered  by  the  proper  officer  or 
board  Invested  by  law  with  the  power  to 
grant  or  issue  a  license  to  an  applicant  as 
snfflcient  evidence,  without  further  examina- 
tion of  the  qualification  of  the  holder  there- 
of, to  warrant  the  granting  or  Issuing  to  him 
a  license  to  teach  in  the  public  schools  of 
this  state,  stlU  in  no  sense  could  the  diploma 
alone  be  the  equivalent  itself  of  such  license. 
It  certainly  is  not  the  evidence  of  a  person's 
qualifications  to  teach  which  will  render  him 
eligible  to  be  elected  county  superintendent, 
but  he  must  be  the  holder  of  the  actual  li- 
cense; or,  In  other  words,  he  must  hold  the 
written  document  or  license  Issued  by  the 
particular  officer  or  board,  as  designated  by 
the  statute,  and  empowered  to  Issue  or  grant 
such  license.  Clearly  the  word  or  term 
"license,"  a^  employed  In  the  act  of  1905, 
Bopra,  means  or  intends  the  written  docu- 
ment by  which  permission  or  authority  has 
been  granted  to  the  holder  thereof  to  teach 
in  the  common  schools  for  the  period  of 
time  required  by  that  act  Elmore  ▼.  Over- 
ton, 104  Ind.  648,  4  N.  E.  197,  54  Am.  Rep. 
S43.  Such  a  document.  In  the  absence  of 
fraud  alFecting  It,  Is  conclusive  evidence  that 
the  person  to  whom  It  Is  Issued  has  the  legal 
requirements  or  qualifications  of  a  teacher. 
No  evidence  aliunde  can  be  received  to  supply 
its  place.  Jackson  School  Tp.  v.  Farlow,  'm 
Ind.  118;  Commonwealth  v.  Inhabitants  of 
Dedham,  16  Mass.  141;  Union  School  Dlst 
V.  Sterricker,  86  IlL  595.  Under  the  laws 
of  this  state  no  person  can  be  employed 
or  permitted  to  teach  in  our  common  schools 
in  the  abs^ice  of  bis  holding  some  grade  of 
license  required  or  provided  for  by  the  stat- 
ute, although  his  learning  and  qualifications 
as  a  teacher  be  conceded.  Jackson  School 
Tp.  V.  Farlow,  supra.  And  no  person,  un- 
less he  holds  at  the  date  of  his  election  at 
least  one  of  the  licenses  mentioned  In  the 
act  of  1905,  supra,  is  eligible  to  be  elected  to 


the  office  of  county  superintendent.  This  is 
true,  although  he  may  hold  a  post  graduate 
diploma  granted  by  the  State  Normal  School, 
or  hold  a  diploma  granted  by  the  State  Uni- 
versity, or  by  any  other  of  the  higher  In- 
stitutions of  learning  hi  this  or  other  states. 
No  such  diploma  will  respond  to  the  require- 
ments of  the  statute  of  1905,  supra,  or  serve 
to  supply  the  place  of  the  license  thereby  ex- 
acted. In  regard  to  this  requirement  of  the 
latter  act,  it  may  be  asserted  "ita  lex  scripta 
est"  and  must  be  so  enforced  by  the  courts. 
It  was  Incumbent  on  the  relator,  in  order  to 
maintain  this  action,  to  show  in  his  com- 
plaint, and  to  prove  upon  the  trial,  that  un- 
der the  law  he  was  eligible  to  be  elected  to 
the  office  in  controversy,  and  he  must  re- 
cover, If  at  all,  upon  the  strength  of  his  own 
title  to  the  office.  He  cannot  prevail  upon 
any  infirmity  or  weakness  In  the  title  of  ap- 
pellee. Relender  v.  State  ex  rel.,  149  Ind.  283, 
49  N.  E.  80.  As  the  complaint  does  not  show 
that  the  relator  at  the  time  of  his  alleged 
election  held  some  one  of  the  licenses  re- 
quired by  the  statute  of  1905,  supra,  but  held 
only  the  diploma  therein  set  out,  he  must  be 
held  to  have  failed  to  establish  his  eligibility 
to  be  elected  to  and  hold  the  office  of  county 
superintendent  Therefore,  for  this  reason 
alone,  the  ruling  of  the  court  in  sustaining 
the  demurrer  to  the  complaint  was  right 
Judgment  affirmed. 


aro  Ind.  648) 
LAUSTER  et  aL  t.  METERS  et  aL 
(No.  21.141.) 

(Supreme  Court  of  Indiana.     June  11,  1908.) 

Dbainb— DisMissAi,  or  PEriTion  —  Afpbai.— 
Pasties. 

Where  petition  under  Drainage  Act  March 
16,  1905  (Acts  1906,  p.  456  et  seq.,  c.  157),  is 
dismissed,  on  the  Kround  that  two-thirds  of  the 
landowners  affected,  as  shown  by  the  prelimina- 
ry report,  have  seasonably  and  properly  remon- 
strated, all  persons  remonstnitinE  must  be  made 
parties  to  petitioner'a  appeal  by  being  named  in 
his  assignment  of  errors,  in  order  that  the  case 
may  be  reviewed  on  its  merits;  so  that  one  of 
them  having  been  omitted  therefrom  appeal  will 
be  dismissed. 

Appeal  from  Circuit  Court,  Jackson  Cotm- 
ty;  J.  H.  Shea,  Judge. 

Drainage  proceedings  between  Sarah  Lena 
Lauster  and  others  and  Fred  E,  Meyers  and 
others.  From  a  Judgment  dismissing  the  pe- 
tition, petitioners  appeal.    Dismissed. 

D.  A.  Kochenour,  O.  Swails,  and  J.  M. 
Lewis,  for  appellants.  U.  F.  Lewis  and  Seba 
A.  Barnes,  for  appellees. 


MONKS,  J.  This  proceeding  was  brought 
under  "An  act  concerning  drainage,"  approv- 
ed March  6,  1905.  Acts  1905,  p.  456  et  seq., 
c  167.  Such  proceedings  were  had  that  aft- 
er the  preliminary  report  provided  for  in 
section  5  of  said  act  was  filed  by  the  drain- 
age commissioners,  the  petition  was  dismiss- 
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ed  by  the  court  and  judgment  rendered 
against  tbe  petitioners  for  ail  costs  and  ex- 
penses, for  the ,  reason  that  two-thirds  of 
the  landowners  affected  as  shown  by  the 
preliminary  report  had  within  20  daya  after 
tbe  filing  of  said  preliminary  report  remon- 
strated in  writing  against  the  constraction 
of  tbe  proposed  improvement  under  said  sec- 
tion S.  Appellees  have  filed  a  motion  in  this 
court  to  dismiss  tbe  appeal. 

One  of  tbe  grounds  assigned  for  said  dis- 
missal Is  that  certain  persons,  naming  them, 
are  necessary  parties  to  this  appeal,  and 
bare  not  been  made  appellees  in  tbe  assign- 
ment of  errors.  Tbe  assignment  of  errors  la 
the  complaint  in  this  court,  and  only  the 
parties  adverse  to  appellants  In  the  Judgment 
appealed  from  over  whom  Jurisdiction  Is 
acquired  are  those  named  therein  as  appel- 
lees. If  such  adverse  parties  to  the  appeal 
are  not  made  appellees  in  this  court,  the 
case  cannot  be  determined  upon  its  merits, 
because  this  court  has  no  power  to  disturb 
tbe  Judgment  without  disturbing  it  as  to  all 
in  whose  favor  It  was  rendered,  and  this 
court  has  no  Jurisdiction  to  disturb  It  as 
to  those  who  ace  not  parties  to  the  appeal. 
Erenter  v.  English  Lake  Land  Co.,  159  Ind. 
372,  65  N.  B.  4,  and  cases  cited;  Ex  parte 
Sullivan,  154  Ind.  440,  56  N.  E.  911 ;  North 
V.  Davisson,  157  Ind.  610,  62  N.  E.  447; 
Kubn  V.  American  Mutual  Life  Co.,  160  Ind. 
356,  66  N.  E.  890;  National,  etc.,  Ass'n  v, 
Huntsinger,  150  Ind.  702,  50  N.  E.  381 ;  Cap- 
ital National  Bank  et  al.  v.  Beld,  154  Ind. 
54,  56,  55  N.  E.  1023 ;  McGure  v.  Sbelburn 
Coal  Co.,  147  Ind.  119,  46  N.  B.  349;  Gar- 
side  V.  Wolfe,  135  Ind.  42,  34  N.  E.  810; 
Ilunderlock  v.  Dundee  Mortg.,  etc.,  Co.,  88 
Ind.  139,  141;  State  et  al.  v.  East,  88  Ind. 
002 ;  Big  Pour,  etc.,  Ass'n  v.  Olcott,  146  Ind. 
170,  45  N.  E.  64;  Hays  v.  Pugh,  158  Ind. 
500,  64  N.  E.  13,  and  cases  cited;  Bamett 
et  al.  V.  Bromley  Mfg.  Co.,  149  Ind.  606,  49 
N.  B.  160;  Moore  et  al.  v.  Ferguson  et  al., 
.163  Ind.  395,  400,  72  N.  B.  126,  and  cases 
cited;  Whisler  v.  Wbisler,  162  Ind.  137,  67 
N.  B.  984,  70  N.  B.  152,  and  cases  cited. 

It  appears  from  the  record  that  Mary 
Kublman,  one  of  the  persons  named  in  said 
motion  to  dismiss,  was  one  of  the  landown- 
ers affected  by  tbe  construction  of  said  ditch 
as  shown  by  the  preliminary  report;  that 
she  remonstrated  with  others  in  writing 
against  tbe  construction  of  the  proposed 
improvement;  that  she  was  one  of  the  per- 
sona in  whose  favor  tbe  Judgment  appealed 
from  was  rendered,  and  was  therefore  a  par- 
ty adverse  to  appellants  in  tbe  court  below, 
and  should  have  been  made  an  appellee  In 
the  assignment  of  error  in  this  court.  Smith 
▼.  GuBtin  (Ind.)  80  N.  B.  959,  960,  and  cases 
cited;  Kline  v.  Hagey  (Ind.)  81  N.  B.  209, 
210,  and  cases  cited.  As  said  Mary  Kubl- 
man has  not  been  made  an  appellee  In  the 
assignment  of  errors  in  this  court,  this  case 
is  not  under  said  rule,  in  a  condition  to  be 
determined  upon  its  merits,  for  the  reason 


that  the  court  does  not  hiave  Jurisdiction  of 
said  Mary  Kublman. 
The  appeal  Is  therefore  dismissed. 

M0NT60MERT,  J.,  took  no  part  in  tbe 
decision  of  Uiis  appeal. 


(170  Ind.  S40 

OnMBBRXiAND  TELEPHONE   &  TEIUB- 
GRAPH  CO.  V.  PIEBSON.     (No.  21,104.) 

(Supreme  C!ourt  of  Indiana.     June  11,  1908.) 

L  Pi^EADiNo — Conclusions— CoBPOBATB  Du- 
ty—Telbiphonje  WlBE  IN  Stbeet. 

An  allegation,  in  an  action  againat  a  tele- 
phone company  for  mjuriea  to  one  who  drove 
against  a  slackened  wire  suspended  over  a  street, 
toat  it  was  tbe  company's  duty  by  virtue  of  an 
ordinance  of  th«  town  specitied,  to  have  its 
poles  and  wires  eo  placed  and  maintained  as  not 
to  interfere  with  the  travel  on  the  street,  is 
objectionable  as  embodying  a  mere  conclusion  as 
to  the  substance  and  effect  of  the  ordinance, 
and  is  not  the  averment  of  a  fact. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  H  12-28.J 

2.  ToBia— YioLAnoN  of  Obdihakcb— Plead- 
in  o. 

A  complaint  for  a  tortious  injury,  based 
on  a  breach  of  an  ordinance,  should  allege  that 
the  ordinance  was  duly  enacted  and  still  in 
force  and  effect,  and  should  at  least  set  out  its 
substance. 

3.  Telegraphs  and  Telepbones— Injuries 
BY  WiBE  OvEB  Street  —  Actions  —  Plead- 
ing —  Breach  os  Contract  Aeisinq  on 
Franchise. 

A  complaint  against  a  telephone  company, 
alleging  that  a  wire  suspended  over  a  street 
was  so  placed  that  it  sagged  to  about  eight  feet 
of  the  surface  of  tlie  street  and  was  not  high 
enough  to  permit  regular  travel  under  tiie  wire^ 
that  the  wire  had  been  in  that  condition  for  a 
"number  of  days  or  weeks"  prior  to  the  ac- 
cident, to  the  company's  knowledge,  that  it  was 
the  company's  duty,  under  an  ordinance  of  the 
town,  to  maintain  its  wires,  etc.,  so  as  not  to 
interfere  with  public  tiavel,  and  that  plaintiff 
drove  against  and  was  caught  by  the  wire,  and 
thrown  from  the  Wagon,  manifestly  seela  re- 
covery upon  breach  of  a  contract  formed  by  tbe 
company's  acceptance  of  the  franchise  ordi- 
nance, and  is  insudicient  for  insufBcieutiy  show- 
ing the  existence  of  the  ordinance  or  a  negli- 
gent breach  of  ita  terms. 

4.  Neolioencb  —  Actions  —  Pleadino  — 
Pboximatb  Caubb— Necessitt  roR  Show- 
ing. 

A  complaint  for  negligent  injuries  should 
directly  charge  or  aver  facts  necessarily  creat- 
ing an  inference  that  the  injury  was  the  nat- 
ural and  proximate  result  of  defendant's  negli- 
gence, and  hence  an  allegation,  in  an  action 
against  a  telephone  company,  that  plaintiff 
drove  against,  and  was  caught  by,  a  slackened 
telephone  wire  and  thrown  from  a  wagon,  is 
insuDicient  for  failing  to  show  that  his  lieing 
caught  by  the  wire  caused  him  to  be  thrown. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  37,  Negligence,  §  183%.] 

5.  Telegbaphs  and  Telephones  —  iNJusns 
BY  Wibe  Over  Street— Actions— Pleadino 
— Knowledge  op  Detect. 

An  averment  that  a  telephone  company's 
wire  over  a  street  had  been  defective  for  a 
"number  of  days  or  weeks"  in  effect  ebai^ged 
tliat  it  had  been  in  that  condition  for  a  "num- 
ber" of  days,  and  is  insufficient  to  charge  ttie 
company  with  notice  of  its  condition,  and  to 
show  the  lapse  of  reasonable  time  in  which  to 
make  proper   repairs,   in  the   absence  ot  any 
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facts  tending  to  cause  the  companjr  to  appre- 
hend that  its  wires  might  need  repairs,  or  that 
it  had  an  opportunity  to  learn  of  the  defect, 
and  in  the  absence  of  a  general  charge  of  negli- 
gence. 

ft.  SAUIi. 

A  telephone  company  is  legally  entitled  to 
a  reasonable  time  in  which  to  make  necessary 
repairs,  after  obtaining  actual  knowledp;e  or 
constructive  notice  of  the  defective  condition  of 
its  wire,  before  responsibility  for  neglect  to 
make  proper  repairs  can  attach. 

Appeal  from  Superior  Court,  Vanderburgh 
County;  Alexander  Ollcbrist,  Judge. 

Action  by  Harry  D.  Plerson  against  the 
Cumberland  Telephone  &  Telegraph  Com- 
pany for  personal  Injuries.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Elbert  U.  Swan,  William  G.  Mason,  and 
James  T.  Walker,  for  appellant  J.  W. 
Bums,  C.  L.  Wedding,  and  De  Bruler,  Wel- 
man  &  De  Bruler,  for  appellee. 

MONTGOMERY,  J.  Appellee  recovered  a 
judgiuent  against  appellant  in  the  court  be- 
low for  $7^000  on  account  of  a  personal  in- 
jury sustained  by  reason  of  appellant's  al- 
leged negligence.  Appellant's  demurrer  to 
the  Complaint,  on  the  ground  of  insufficient 
facts,  was  overruled,  and  that  ruling'  con- 
stitutes the  first  alleged  error.  That  part 
of  the  complaint  necessary  to  a  consideration 
of  the  question  presented  reads  as  follows: 
"That  Walnut  street,  in  the  town  of  Dale,  is 
one  of  the  principal  thoroughfares  of  the 
said  town,  and  is  a  public  street.  That  on 
said  date,  above  mentioned,  from  said  Wal- , 
nut  street,  and  crossing  the  same,  the  com- 
pany had  a  wire  drawn  from  east  to  west; 
the  wire  being  fastened  on  the  east  side  of 
the  street  to  a  pole  as  described,'  and  on  the 
west  side  of  the  street  to  a  dwelling.  That 
on  said  date  said  wire  drawn  across  the 
said  street  was  slacked,  by  being  broken 
loose  from  its  fastenings  to  said  residence,  to 
which  It  was  fastened,  after  crossing  the 
said  street.  That  by  being  broken  loose  from 
said  residence  It  was  so  slackened.  That  it 
was  suspended  nearly  to  the  ground,  'or  cen- 
ter of  the  street,  to  a  distance  of  about 
eight  feet  from  the  ground,  or  center  of  said 
street.  That  when  the  wire  was  so  placed 
across  said  street,  it  was  not  high  enough 
above  the  said  street  to  permit  the  regular 
travel  upon  said  street,  and  under  said  wire. 
That  it  was  the  duty  of  said  defendant,  by 
virtue  of  an  ordinance  of  the  town  of  Dale, 
found  on  page  79  of  the  ordinance  booK  o 
said  town,  to  have  their  poles  and  wires 
so  placed  and  maintained  so  as  not  to  Inter- 
fere with  the  travel  of  said  highways.  That 
on  said  day  this  plaintiff  was  driving  along 
and  upon  said  street,  on  a  load  of  baled  hay, 
and  without  seeing  or  knowing  the  condition 
of  said  wire,  as  aforesaid,  he  drove  Into 
and  was  caught  by  said  wire,  and  thrown 
from  his  wagon  without  any  fault,  careless- 
ness, or  negligence  of  his.  That  said  wire 
had  been  in  said  condition  fot  a  number  of 
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days,  or  weeks,  prior  to  the  said  accident, 
and  the  said  company  well  knew  of  its  con- 
dition, and  suffered  the  same  to  remain,  as 
above  stated,  up  to  the  time  of  the  said  ac- 
cident" 

This  complaint  is  palpably  defective.  It 
will  be  noted,  first,  that  no  act  or  omission 
of  appellant's  is  characterized  as  careless  or 
negligent,  but  the  culpable  quality  of  lU 
acts  is  left  to  Inference.  The  principle  has 
been  frequently  declared  and  applied  by  this 
court  that,  in  common-law  actions  founded 
upon  negligence,  the  negligence  relied  upon 
must  be  charged  in  general  terms,  or  facts 
must  be  averred  sufficient  to  conipel  the  in- 
ference of  such  negligence  as  will  constitute 
the  proximate  cause  of  the  injuries  sustain- 
ed. P.,  C,  C.  &  St  L.  Ry.  Co.  V.  Schepman 
(No.  21,230,  at  this  term)  84  N.  B.  988;  La 
Porte  Carriage  Co.  v.  Sullender,  165  Ind. 
290,  299,  75  N.  E.  277;  Pennsylvania  Co.  v. 
Marlon,  104  Ind.  239,  3  N.  E.  874,  and  cases 
there  cited. 

It  appears  from  the  complaint  that  ap- 
pellant's telephone  wires  were  maintained 
along  and  upon  the  streets  of  the  Incorporat- 
ed town  of  Dale,  and  Inferentlally  with  the 
permission  of  the  corporate  authorities,  and 
it  is  further  made  manifest  that  the  terms 
upon  which  such  franchise  was  to  be  exer- 
cised were  to  some  extent  prescribed  by  ordi- 
nance. In  this  connection  it  is  alleged  "that 
it  was  the  duty  of  said  defen'dant,  by  virtue 
of  an  ordinance  of  the  town  of  Dale,  found, 
on  page  79  of  the  ordinance  book  of  said  town, 
to  have  their  poles  and  wires  so  placed  and 
maintained  as  not  to  Interfere  with  the  trav- 
el of  said  highways."  This  averment  em- 
bodies merely  the  pleader's  conclusion  as  to 
the  substance  and  effect  of  the  ordinance 
and  is  not  the  averment  of  a  fact  Wabash 
R.  Co.  V.  Hassett  and.)  83  N.  B.  706,  and 
cases  there  cited. 

A  complaint  for  a  tortious  injury,  predicat- 
ed to  any  extent  upon  a  breach  of  the  pro- 
visions of  a  municipal  ordinance,  should  al- 
lege that  the  ordinance  was  duly  enacted  and 
still  in  force  and  effect  and  set  out  at  least 
its  substance.  Lake  Brie,  etc.,  R.  Co.  v. 
Hancock,  15  Ind.  App.  104,  43  N.  B.  659; 
Lake  Brie,  etc.,  R.  Co.  v.  Mikesell,  23  Ind. 
App.  395,  65  N.  B.  488;  Southern  Ry.  Co.  v. 
Jones,  33  Ind.  App.  333,  71  N.  E.  275. 

It  is  apparent  that  the  terms  of  the  ordi- 
nance to  which  reference  is  made  were  like- 
ly to  become  material  to  a  full  consideration 
of  this  case,  and  it  was  manifestly  the  pur- 
pose of  the  pleader  to  found  the  action  upon 
a  breach  of  the  contract  formed  by  appel- 
lant's acceptance  of  the  provisions  of  the 
franchise  ordinance.  An  unlawful  obstruc- 
tion of  the  highway  might  constitute  an  of- 
fense under  the  statute,  and  Justify  an  ac- 
tion by  one  injured  thereby,  as  claimed  by 
appellee's  counsel;  but  we  think  the  com- 
plaint in  this  case  did  not  proceed  upon  that 
theory,  and  should  be  construed  ppon  the 
manifest  theory  adopted  by  the  pleader  as 
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exhibited  by  the  pleading.  Construed  in  this 
light,  sufficient  facts  are  not  alleged  to  show 
the  existence  of  the  ordinance  or  a  negligent 
breach  of  its  terms  by  appellant.  Pitts- 
burgh, etc.,  Ry.  Co.  v.  Peck,  165  Ind.  537, 
540,  76  N.  B.  163;  Robertson  v.  Ford,  164 
Ind.  638,  546,  74  N.  E.  1;  Chicago,  etc..  R. 
Co.  V.  Barnes,  164  Ind.  143,  150,  73  N.  B.  91; 
Pittsburgh,  etc.,  Ry.  Co.  v.  Llghthelser,  163 
Ind.  247,  251,  71  N.  B.  218,  660;  Southern 
Ind.  R.  Co.  T.  Fine,  163  Ind.  617,  621,  72  N. 
B.  689;  Jeffersonvllle,  etc.,  R.  Co.  v.  Dun- 
lap,  29  Ind.  426. 

The  complaint  alleges  that  appellee  drove 
Into  and  was  caught  by  the  wire,  but  It  Is 
not  averred  that  he  was  thereby '  thrown 
from  his  wagon.  The  complaint  Is  disap- 
proved In  this  respect  A  complaint  founded 
upon  negligence  should  directly  charge,  or 
aver,  such  facts  as  necessarily  create  an  In- 
ference that  the  injury  for  which  the  action 
Is  brought  was  the  natural  and  proximate 
result  of  the  defendant's  negligence.  14  EM- 
cy.  of  PI.  &  Pract.  336;  La'  Porte  Carriage 
Co.  V.  Sullender,  165  Ind.  290,  75  N.  B.  277; 
City  of  Logansport  v.  Klhm,  'l59  Ind.  63, 
64  N.  B.  695;  Pittsburgh,  etc.,  Ry.  v.  Conn., 
104  Ind.  64,  3  N.  B.  636;  City  of  Bluffton 
V.  Mathews,  92  Ind.  213. 

It  Is  alleged  that  the  wire  had  been  in  the 
condition  described  for  "a  number  of  days 
or  weeks"  prior  to  the  accident  The  use  qt 
the  disjunctive  makes  this  averment  In  ef- 
fect charge  that  the  wire  was  down  for  a 
number  of  days.  No  fact  or  circumstance 
calculated  to  cause  ai^ellant  to  apprehend 
that  its  wires  might  need  repairs  Is  alleged, 
nor  anything  explaining  Its  opportunity  to 
learn  of  the  existence  of  the  defect  describ- 
ed. If  the  wire  had  been  sagging  down  for 
more  than  one  day,  the  charge  in  the  com- 
plaint would  have  been  satisfied.  In  the 
absence  of  any  other  facts  or  circumstances 
tending  to  facilitate  the  acquisition  of  knowl- 
edge, or  to  charge  appellant  with  notice,  of 
the  defect  In  question,  we  are  unable  to  say 
that  its  existence  for  "a  number  of  days"  is 
sufficient  to  charge  appellant  with  notice 
thereof  and  afford  a  reasonable  time  In 
which  to  make  the  proper  repairs.  It  is  al- 
leged that  appellant  knew  of  the  conditions 
of  which  complaint  is  made,  but  there  Is 
no  averment  as  to  the  length  of  time  prior 
to  the  accident  such  knowledge  was  possess- 
ed. Appellant  was  entitled  under  the  law 
to  a  reasonable  time  in  which  to  make  nec- 
essary repairs,  after  obtaining  actual  knowl- 
edge or  constructive  notice  of  the  alleged 
defect,  before  responsibility  for  neglect  to 
make  proper  repairs  could  attach.  In  the 
absence  of  a  general  charge  of  negligence, 
the  complaint  Is  insufficient  in  this  respect 
to  show  that  aK>ellant  negligently  failed  to 
make  repairs.  Kentucky,  etc.,  Co.  v.  Moran 
(Ind.)  80  N.  E.  530. 

The  Judgment  is  reversed,  with  directions 
to  sustain  appellant's  demurrer  to  the  com- 
plaint, and  for  further  proceedings. 


(41  Ind.  A.  V)t) 
BRELSFORD  T.  AUDRIDGB  et  al. 
(No.   6,140.) 
(Appellate  Court  of  Indiana.     June  11,  1908.) 

1.  Afpeai,  and  Ebbob— Waives  of  AssiGif- 
MENTS— Failure  to  Discuss. 

An  assignment  of  error  not  discossed  in 
the  briefs  is  deemed  waived. 

[Eld.  Note.— For  caaeg  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {{  4256-4261.] 

2.  WlTNBSSKS   —   OOMPETBHCT   —    RELATIONS 

WITH  Decedent. 

Burns'  Ann.  St  1908,  f  522  (Bums'  Ann. 
St  1901,  <  507),  providing  that  In  salts  by  or 
against  heirs  or  devisees  founded  on  a  demand 
against  the  ancestor,  etc,  to  obtain  title,  etc., 
to  his  property,  neither  party  shall  be  compe- 
tent to  testify  respecting  a  matter  occurring 
before  the  ancestor's  death,  did  not  prevent 
testator's  daughter,  on  suing  to  annul  hia  al- 
leged will,  from  testifying  to  the  friendly  re- 
lation iKtween  herself  and  decedent 

3.  Wiixs— Action  to   AnnuI/— Evidknoe. 

In  an  action  by  testator's  daughter  to  an- 
nul his  alleged  will  on  tjie  ground  of  his  in- 
sanity, etc.,  she  conld  show  friendly  relations 
between  them  as  bearing  on  the  issue  as  to  hla 
sanity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di& 
ToL  48,  WUis,  H  131-135.1 

4.  Appeai.  and  Bbbob  —  RsvnBW  —  Ruunos 
oil  Evidence. 

In  reviewing  a  ruling  excluding  evidence, 
the  Appellate  Court  cannot  speculate  as  to  the 
effect  the  evidence  would  probably  have  had  on 
the  Jury,  being  empowered  only  to  determine 
whether  the  evidence  was  admissible. 

Appeal  from  Circuit  Ciourt.  Grant  (^onty; 
H.  J.  PaulUB,  Judge. 

Action  by  Eliza  J.  Brelsford  against  Mary 
E.  Aldrldge  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed,  re- 
manded, and  new  trial  directed. 

John  A.  Kersey  and  Dan  DlUa,  for  appel- 
lant P.  B.  Manley,  S.  L.  Strides,  and  B.  B. 
Frledllne,  for  appelleea 

WATSON,  J.  This  was  an  action  by  ap- 
pellant, only  child  of  decedent  Robert  F. 
Wllfley,  to  have  declared  void  a  will  alleged 
to  have  been  executed  by  decedent  The  al- 
legations of  the  complaint  were,  in  substance : 
(1)  That  the  will  was  unduly  executed.  (J2) 
It  was  obtained  by  the  undue  Influence  of 
Mary  E.  Aldrldge,  then  Mary  B.  Oler.  (3) 
It  was  procured  by  the  undue  influence  of 
Amos  L.  Cray..  (4)  It  was  obtained  by  the  un- 
due Influence  of  Mary  E.  Aldrldge  and  Amos 
L.  Cray.  (5)  At  the  time  of  executing  said 
pretended  will,  and  for  10  years  theretofore, 
decedent  was  a  person  of  unsound  mind.  (6) 
That  though  said  will  devised  and  bequeath- 
ed all  real  and  personal  property  to  decedent's 
"beloved  wife,  Mary  E.  Wllfley,"  who  is  ap- 
pellee Mary  E.  Aldrldge  herein,  at  the  time 
of  executing  said  will  said  beneflclary  was 
not  his  wife,  nor  did  she  become  so  until  nine 
days  after  such  pretended  execution,  but  tliat 
for  more  than  six  months  theretofore  she 
had  cohabited  illicitly  with  decedent;  she 
being  at  the  time  the  wife  of  one  Martin 
Oler,  from  whom  she  procured  a  divorce  June 
9,  1902.    That  she  married  decedent  June  24, 
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1902,.  but  the  wQl  purported  to  have  been 
executed  June  15,  1902.  (7)  After  setting  out 
practically  the  Bame  allegations  aa  were  con- 
tained in  the  sixth  speciflcation,  it  was  al- 
leged, in  addition,  that  at  the  time  Mary  E. 
Aldridge  became  acquainted  with  decedent 
there  was  on  file  a  divorce  proceeding  against 
her  by  her  then  husband,  Martin  Oler,  but 
that  a  Judgment  was  not  rendered;  that 
nevertheless  decedent  took  her  to  his  home 
and  kept  her  there  until  his  death,  marrying 
her  in  the  rteantlihe,  as  averred  above.  The 
complaint  prayed  that  a  re<*lver  for  dece- 
dent's estate  be  appointed,  and  that  the  will 
be  vacated  nnd  set  aside.  On  motion  of  ap- 
pellee Mary  E.  Aldridge,  the  court  struck  out 
the  seventh  speciflcation  of  the  complaint,  to 
which  action  an  exception  was  duly  taken. 
Appellee  Cray  separately  demurred  to  the 
complaint  for  want  of  facts,  but  the  demurrer 
was  overruled.  Appellee  Mary  E.  Aldridge 
then  answered  in  two  paragraphs:  (1)  Gen- 
eral denial ;  (2)  admitting  the  will,  and  that 
It  purported  to  have  been  executed  June  15, 
1902,  but  averring  that  In  fact  It  was  execut- 
ed after  the  marriage  of  this  appellee  with 
decedent,  that  the  date  aforesaid  was  an 
error  by  the  scrivener,  and  was  not  the  cor- 
rect date  of  tlie  will,  and  that  this  appellee 
denies  all  other  averments  In  the  complaint. 
Appellant  filed  a  reply  In  general  denial  to 
the  answer,  and,  the  cause  being  at  issue.  It 
was  submitted  to  a  Jury,  which  returned  a 
verdltt  for  appellees.  Judgment  was  ren- 
dered on  the  verdict 

The  errors  assigned  for  consideration  In 
this  court  are:  (1)  Striking  out  the  seventh 
speciflcation  of  the  complaint;  (2)  overruling 
the  motion  for  a  new  trial.  The  first  assign- 
ment is  not  discussed  In  the  briefs.  There- 
fore It  Is  deemed  to  be  waived.  Payne  v. 
Moore,  81  Ind.  App.  360,  66  N.  B.  483,  67  N. 
E.  1005;  Robinson  &  Co.  V.  Hathaway,  150 
Ind.  679,  50  N.  E.  883. 

The  reason  first  discussed  by  appellant  for 
granting  a  new  trial  is  that  the  court  erred 
In  refusing  to  allow  appellant  to  testify  to 
the  friendly  relations  between  herself  and 
decedent.  The  objection  was  based  on  the 
statute  (Burns'  Ann.  St  1908,  S  522;  Bums' 
Ann.  St  1901,  S  507),  wherein  it  Is  provided : 
"In  all  suits  by  or  against  heirs  or  devisees, 
founded  on  a  contract  with  or  a  demand 
against  the  ancestor,  to  obtain  title  to  or 
possession  of  property,  real  or  personal,  of, 
or  in  right  of,  such  ancestor,  or  to  affect  the 
same  in  any  manner,  neither  party  to  such 
suit  shall  he  a  competent  witness  as  to  any 
matter  which  occurred  prior  to  the  death  of 
the  ancestor."  The  construction  to  be  placed 
upon  this  statute  was  enunciated  in  the  case 
of  Lamb  V.  Lamb,  105  Ind.  456,  6  N.  E.  171. 
The  question  was  whether,  in  an  action  to 
contest  1  will,  heirs  of  the  testator  were 
competent  to  testify  as  to  bis  mental  sound- 


ness. The  court  said:  "The  purpose  of  the 
statute  was  to  prevent  undue  advantage  as 
against  those  whose  interests  would  be  un- 
justly prejudiced  by  permitting  parties  to 
testify  as  to  matters  which  they  assume  were 
known  only  to  them  and  the  deceased,  or  as 
to  matters  which,  from  their  nature,  could 
only  have  been  known  to  them  and  the  dead. 
It  was  not  Intended  to  exclude  parties  from 
testifying  In  cases  where  the  subject  is  one 
of  which  the  knowledge  which  the  parties 
profess  to  have  Is  not  hidden  from  all  other 
living  persons.  There  Is  nothing  In  the  spirit 
of  the  statute,  and  certainly  nothing  In  the 
letter,  which  excludes  parties  from  testify- 
ing respecting  matters  open  to  the  observa- 
tion of  all  friends  and  acquaintances  of  the 
deceased."  This  rule  has  often  been  ap- 
proved. Supreme  Lodge,  K.  of  P.  v.  And- 
rews, 31  Ind.  App.  422,  431,  67  N.  B.  1009; 
Staser  v.  Hogan,  120  Ind.  207,  214,  21  N. 
E.  911,  22  N.  E.  990;  Burkhart  v.  Oladish, 
123  Ind.  337,  345,  24  N.  E.  118;  Waills  v. 
V.  Luhring,  134  Ind.  447,  34  N.  E.  231 ;  Mc- 
Donald v.  McDonald,  142  Ind.  55,  87.  41  N. 
E.  336.  In  the  case  of  Swygart  v.  Wlllard, 
166  Ind.  25,  33,  34,  76  N.  E.  755,  the  court 
held  that  an  heir  was  competent  to  testify 
as  to  the  pleasant  relations  existing  between 
him  and  his  father,  as  tending  to  show  the 
latter's  mental  sanity.  Appellant,  having 
been  called  as  a  witness,  was  questioned  as 
follows:  "You  may  state  what  the  relations 
were  between  you  and  your  father,  as  to 
being  friendly  or  otherwise."  Appellees  ob- 
jected, on  the  ground  that  the  witness  was 
incompetent,  whereupon  appellant  ofTered  to 
testify  "that  the  relations  between  her  and 
her  father  were  friendly  in  character  as  be- 
tween parent  and  child,  and  that  she  never 
knew  of  any  occasion  that  he  would  have  to 
feel  unkindly  towards  lier."  The  court  sus- 
tained the  objection,  and  appellant  duly  ex- 
cepted. The  objections  being  made  to  the 
competency  of  the  witness  under  the  statute, 
and  no  objection  being  made  to  the  form  of 
the  question,  under  the  authorities  above 
cited  this  witness  was  competent  to  testify 
to  such  facts,  and  the  testimony  should  have 
been  admitted  as  tending  to  show  the  mental 
sanity  of  the  testator.  We  are  not  at  llbert>- 
to  speculate  as  to  the  probable  effect  of  the 
evidence  upon  the  Jury.  The  only  question 
for  our  consideration  is  as  to  its  admissibil- 
ity. 

Since  the  other  alleged  errors  may  not 
arise  upon  another  trial  of  this  cause,  it  is 
not  necessary  to  consider  them  here. 

Judgment  reversed  and  remanded,  with  in- 
structions to  the  trial  court  to  sustabi  the 
motion  for  a  new  trial 

RABB,  C.  J.,  and  COMSTOCK,  MYER^ 
and  HADLET,  JJ^  concur.  BOBT,  J.,  ab- 
sent 
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42  Ind.  A.  UQ) 

GARARD  ct  al.  ▼.  WEAVER  et  al. 
•     (No.  6,528.) 

(Appellate  Court  of  Indiana.     June  11,  1908.) 

1.  DEEDa— Property  Conveyed  —  Eheoneous 
Description— Evidence. 

That  there  is  a  mistake  in  the  description 
In  a  deed  is  a  fact  to  be  established  from  cir- 
cumstances, as  well  as  by  direct  proof. 

2.  Vendor  and  Pubchaseb— Bona  Fide  Pub- 
chaser — Notice. 

An  owner  orall;^  contracted  to  sell  80  acres 
of  land,  the  boundaries  to  be  fixed  by  survey.  A 
survey  was  made  and  boundaries  were  estab- 
lished to  the  satisfaction  of  both  parties.  •  The 
owner  undertoolc  to  convey  the  land  surveyed 
as  that  sold  to  the  grantee,  who  intended  to  ac- 
cept a  conveyance  of  the  identical  land.  Both 
believed  that  the  deed  correctly  described  such 
land,  but  it  contained  an  error  in  the  description. 
The  grantee  took  and  remained  in  possession  of 
the  tract  surveyed  under  a  claim  of  right.  Beld, 
that  a  subsequent  purchaser  from  the  owner  was 
bound  to  take  notice  of  the  rights  of  the  gran- 
tee, and  was  not  a  bona  fide  purchaser,  entitled 
to  hold  the  premises  as  against  the  grantee. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  {  540.] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty;  Edward  W.  Felt,  Judge. 

Action  by  George  Weaver  and  another 
against  Thomas  H.  HolUday  and  another,  In 
which  defendant  HolUday  filed  a  cross-com- 
plaint against  the  plaintiffs  in  the  original 
action  and  against  Tunis  Garard  and  another. 
From  the  judgment  In  favor  of  defendant 
HolUday  against  plaintiffs  Weaver  and  an- 
other on  the  complaint  and  In  favor  of  de- 
fendant HolUday  against  all  defendants  to 
the  cross-complaint,  defendant  Tunis  Garard 
and  another  appeal.    Affirmed. 

L.  S.  Baldwin  and  Wm.  W.  Cook,  for  ap- 
pellants. Roberts  &  Vestal  and  Shirts  &  Fer- 
tlg,  for  appellees. 

RABB,  C.  J.  In  February,  1887,  the  appel- 
lant Tunis  Garard  was  the  owner  of  all  of 
the  S.  E.  %  of  section  23,  and  of  the  8.  W. 
iy4  of  section  24,  lying  north  and  west  of 
White  river  In  township  18,  range  4,  In  Ham- 
ilton county,  Ind.,  and  also  the  lands  adjoin- 
ing upon  the  north.  At'tliat  date  he  entered 
Into  a  parol  contract  with  Isaiah  and  Charlot- 
ta  Applegate,  by  which  he  sold  to  them  80 
acres  out  of  said  tract,  the  parties  agreeing 
that  the  boundaries  of  the  80  acres  sold 
should  be  ascertained  by  a  survey,  and,  pur- 
suant to  this  agreement,  the  parties  mutual- 
ly employed  the  county  surveyor  to  establish 
said  lines,  and  he.  In  the  presence  of  both  the 
parties,  made  the  survey  and  established  the 
boundaries  of  the  lands  sold,  to  the  mutual 
satisfaction  of  the  contracting  parties,  and 
the  purchaser  entered  upon  the  possession 
of  the  tract  surveyed.  Afterwards  the  said 
purchaser  and  the  appellant  mutually  erected 
upon  the  north  line  of  said  80  acres  so  estab- 
lished by  said  surveyor  a  partition  fence  as 
the  dividing  line  between  the  lands  sold  by 
appellant  to  the  said  Applegate  and  the 
lands  retained  by  him.    The  north  line  of 


the  80-acre  tract  referred  to,  so  established 
by  the  surveyor  and  so  agreed  to  by  the  par- 
ties, came  within  17  links  of  the  line  running 
through  the  center  of  sections  23  and  24,  east 
and  west.  Afterwards  the  appellant  Garard 
and  wife  undertook  to  convey  the  80  acres  of 
laud  thus  sold  to  the  purchasers,  said  Apple- 
gate  and  wife,  and  In  the  deed  executed  by 
them  the  land  was  described  as  follows: 
"All  that  part  of  the  southeast  quarter  of 
section  23,  township  18,  range  4  west  of 
White  River,  60  acres,  and  all  that  part  of 
the  southwest  (^barter  of  section  24,  township 
18,  range  4  west  of  White  River,  32  acres, 
containing  92  acres  in  all,  except  12  acres  off 
the  north  side  of  said  two  tracts  of  land, 
hereby  conveying  80  acres."  By  this  descrip- 
tion the  parties  meant  and  Intended  to  con- 
vey the  land  sold  and  surveyed  and  taken 
possession  of  by  the  purchaser,  Applegate. 
They  each  supposed  that  the  description  cor- 
rectly described  the  land,  and  meant  and  In- 
tended to  use  the  language  that  was  con- 
tained in  the  deed.  As  a  matter  of  fact, 
however,  the  description  did  not  properly  de- 
scribe the  land  sold,  surveyed  to,  and  oc- 
cupied by  the  purchaser.  The  purchasers, 
Isaiah  and  Charlotta  Applegate,  and  their 
grantees,  remained  In  the  full,  open,  and  no- 
torious possession  of  the  lands  included  with- 
in the  survey  above  mentidned,  and  up  to 
within  17  links  of  the  haif-sectlon  line,  as 
aforesaid,  claiming  to  be  the  absolute  owners 
of  the  same,  continuously  from  that  time 
until  the  beginning  of  this  action.  After  the 
sale  of  the  said  premises  on  the  1st  day  of 
September,  1901,  the  appellant  Tunis  Garard 
conveyed  by  warranty  deed  to  one  Michael 
E.  Graves  the  N.  W.  %  of  section  23,  and 
the  N.  W.  %  of  section  24,  lying  west  of 
White  river,  and  12  acres  off  of  the  whole  of 
the  north  side  of  the  S.  E.  %  of  section  23, 
and  the  S.  W.  %  of  section  24,  In  township  18, 
range  4  E.,  which  12  acres  last  described  was 
meant  and  intended  for  the  12  acres  except- 
ed from  the  deed  executed  by  Tunis  Garard 
to  Isaiah  and  Charlotta  Applegate,  as  afore- 
said; that  said  Michael  E.  Graves  after- 
wards conveyed  by  warranty  deed  the  same 
12  acres  of  land  to  Thomas  8.  Graves,  who. 
In  turn,  by  warranty  deed,  conveyed  the  same 
to  the  appellees  George  Weaver  and  Elmer 
W.  Masters,  neither  of  said  grantees  having 
any  actual  knowledge  of  the  true  boundary 
lines  of  the  80-acre  tract  of  land  sold  by  ap- 
pellant Tunis  Garard  to  the  said  Applogates, 
and  surveyed  off  to  them,  as  heretofore 
shown.  After  the  purchase  of  said  land  by 
Isaiah  and  Charlotta  Applegate,  and  the  con- 
veyance of  the  same  to  them,  as  heretofore 
shown,  the  said  Charlotta  died,  and  by  her 
will  devised  all  her  Interest  In  the  said  prem- 
ises to  Isaiah  Applegate,  who  afterwards 
conveyed  the  same,  by  the  same  description 
as  was  contained  in  the  original  deed  from 
Garard  to  the  Applegates,  to  said  HoUiday. 

The  appellees  Weaver  and  Masters  brought 
this  action  against  the  appellees  HolUday 
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and  Graves  for  possession  and  to  quiet  their 
tlUe  to  the  12  acres  mentioned  In  tlie  several 
deed  of-  conveyance  referred  to.  The  appel- 
lee HoUiday  answered  the  complaint  by  a 
general  denial,  and  filed  a  croes-complalnt, 
setting  up  the  facts  heretofore  set  forth  re- 
garding the  purchase  and  sale  of  said  80 
acres  of  land,  the  ascertainment  of  the 
boundaries  of  the  same,  the  possession  and 
occupancy  Qiereof,  the  execution  of  the  deed 
from  Garard  and  wife  to  Isaiah  and  Charlot- 
ta  Appl^ate,  the  succession  by  him  to  their 
title,  and  averring  that  a  mistake  was  made 
In  the  description  of  the  lands  intended  to 
be  conveyed  In  tbe  aforesaid  deed,  and  claim- 
ing title  to  all  of  said  12  acres  except  17 
links  ofF  of  the  north  side  thereof,  and  asking 
for  a  correction  of  the  deed,  and  a  judgment 
qoietlng  bis  title  to  the  land,  making  the 
plaintiffs  In  tbe  original  action,  the  appel- 
lants (Garard  and  wife,  and  numerous  other 
persons,  parties  defendant  to  tbe  action.  The 
appellees  Weaver,  Masters,  and  Graves  and 
the  Garards  answered  tbe  cross-complaint  by 
a  general  denial.  All  tbe  other  defendants 
filed  disclaimers.  Tbe  cause  was  submitted 
to  tbe  court  for  trial,  a  special  finding  of 
facts  rendered,  and  conclusions  of  law  stated 
thereon,  to  which  conclusions  of  law  tbe 
appellant  Tunis  Garard  excepted.  Appel- 
lants' motion  for  a  new  trial  was  overruled 
and  Judgment  rendered  In  favor  of  appellee 
Holllday  and  against  tbe  appellees  Weaver 
and  Masters  upon  tbe  complaint,  and  in  favor 
of  Holllday  against  all  tbe  defendants  to  tbe 
cross-complaint,  quieting  his  title  to  the 
premises  in  dispute.  From  this  judgment, 
Tunis  and  Frances  Garard  alone  appeal. 

Tbe  errors  relied  upon  for  a  reversal,  as 
we  understand  appellants'  contention,  are 
that  tbe  evidence  Is  insufficient  to  sustain  tbe 
finding  of  the  court,  and  the  finding  is  in- 
sufficient to  support  the  conclusions  of  law; 
that  tbe  evidence  fails  to  support  the  aver- 
ment of  the  second  paragraph  of  tbe  cross- 
complaint  and  of  the  findings  of  tbe  court 
that  there  was  a  mutnal  mistake  made  in  tbe 
description  of  tbe  premises  intended  to  be 
conveyed  by  the  deed  from  Garard  and  wife 
to  tbe  Applegates.  The  special  findings  of 
the  court  set  forth  tbe  facts  as  they  have  al- 
ready been  narrated.  The  evidence  clearly 
shows,  and  there  is  no  dispute  about  it,  that 
tbe  appellant  Garard  sold  to  the  Applegates 
80  acres  of  land  ofF  of  bia  land  lying  north 
and  west  of  White  river  in  tbe  two  quarter 
sections  23  and  24,  described  In  tbe  pleadings. 
At  the  time  the  sale  was  made  the  boundaries 
of  the  land  were  not  fixed.  They  were  to  be 
ascertained  by  a  survey  afterwards  to  be  made. 
This  surv^  was  made,  and  tbe  north  bounda- 
ry of  the  line  established  to  the  evident  satis- 
faction of  .both  parties.  They  jointly  erected 
a  fence  upon  It,  and  Garard  delivered,  and  tbe 
Applegates  took,  possession  of  tbe  premises 
within  the  boundaries  of  the  survey.  Garard 
and  wife  afterwards  undertook  to  convey  the 
land.  sold.    Tbe  deed  bad  no  other  purpose 


than  to  convey  tbe  land  that  had  been  sold 
and  possession  delivered  to  the  Applegates. 
It  is  quite  apparent  that  none  of  the  parties 
knew  the  exact  location  of  the  north  line  of 
tbe  80-acre  tract  with  reference  to  the  half- 
section  line.  It  was  not  surveyed  with  ref- 
erence to  tbe  balf-sectlon  line.  Tbe  evidence 
shows  that  they  commenced  tbe  survey  on 
the  banks  of  White  river  and  surveyed  north 
for  tbe  purpose  of  taking  in  a  scope  that 
would  include  80  acres,  and  they  meant  and 
Intended  by  tbe  description  contained  In  the 
deed  to  describe  that  particular  land.  They 
evidently  were  mistaken  as  to  tbe  proximity 
of  the  north  line  of  the  land  surveyed  to  the 
half -section  line.  - 

The  fact  that  there  was  a  mistake  made  In 
the  description  contained  in  tbe  deed  is  a 
fact  that  can  be  established  by  circumstan- 
ces as  well  as  by  direct  proof,  and  the  cir- 
cumstances disclosed  by  tbe  evidence  In 
this  case  leave  no  room  to  doubt  but  that 
tbe  grantors,  Tunis  Garard  and  wife,  meant 
and  Intended  to  conv^,  and  tbe  grantees, 
Isaiah  and  Cbarlotta  Applegate,  meant  and 
Intended  to  accept;  a  conveyance  of  the  Iden- 
tical lands  that  were  sold  and  surveyed  to 
them  by  Garard,  and  none  other.  There  Is 
no  room  to  doubt  that  what  they  believed  rft 
the  time  the  deed  was  executed  was  that 
said  conveyance  did  correctly  describe  the 
premises  included  within  the  boundaries  of 
the  survey.  Such  being  the  undoubted  mean- 
ing and  Intention  of  tbe  parties,  and  the 
grantees  being  in  the  actual  possession  of  the 
premises  during  all  the  time,  the  whole  world 
was  bound  to  take  notice  of  their  rights. 
Tbe  subsequent  purchasers,  Michael  and 
Thomas  Graves,  Weaver,  and  Mastery,  would 
be  bound  to  take  notice  of  the  right  under 
wblcli  they  held  possession,  and  could  not 
become  bona  fide  purchasers  of  the  property, 
even  if  they  were  here  in  this  court  Insisting 
that  they  were  entitled  to  hold  tbe  property 
as  against  tbe  appellee.  Noyes  v.  Hall,  97  U. 
S.  84,  24  L.  Ed.  909 ;  Barnes  v.  Union  8c.  Tp., 
91  Ind.  301 ;  Dyer  v.  Eldrldge,  130  Ind.  654, 
36  N.  E.  522;  Warbritton  v.  Demorett,  129 
Ind.  346,  27  N.  E.  730,  28  N.  E.  613.  Tbe 
judgment  of  tbe  court  below  was  clearly 
right  upon  tbe  evidence  In  the  case,  and  no 
objections  are  pointed  out  to  the  pleading. 

The  judgment  is  In  all  things  affirmed. 

COMSTOCK,  MYERS,  HADLET,  and 
WATSON,  JJ.,  concur.    ROBT,  J.,  absent 


(41  Ind.  A.  144) 
STATE  LIFE  INS.  CO.  T.   POSTAL.     (No. 

B,986.)i 
(Appellate  Court  of  Indiana.    June  12,  1908.) 

1.  Tbialt— Verdict— Polling  Jury— Object. 

It  is  a  fundamental  principle  of  law  to 
allow  the  jury  all  reasonable  opportunity,  be- 
fore their  verdict  Is  recorded  and  they  are  dis- 
charged, to  declare  the  trutla  according  to  their 
coiLscieiiceB,  and  the  object  of  polling  a  jury  is 
to  give  tbe  juror  an  opportanity  to  declare  his 
'  Transfer  denied. 


Digitized  by 


Google 


1094 


84  NORTHEASTERN  REPORTER. 


(Ind. 


present  Judgment  \n  open  court  and  to  obtain 
the  sense  of  each  individual  juror  as  to  the  cor- 
rectness of  the  verdict  rendered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {}  765-767.] 

2.  Same  — Right  to  Poix  — Commoh  Law  — 
Statutes — Constbuction. 

Burns'  Rev.  St.  1908.  S  570,  provides  that 
when  the  jury  have  agreed  upon  their  verdict, 
and  it  has  been  returned  into  court,  either  party 
may  poll  the  jury.  Section  240.  subd.  1,  pro- 
vides that  technical  words,  having  a  peculiar 
and  appropriate  meaning  in  laW',  shall  be  undei^ 
stood  according  to  their  technical  import.  Beld 
that,  while  at  common  law  the  right  to  poll  the 
jury  was  in  the  sound  discretion  of  the  trial 
court,  the  provision  that  "either  party  may  poll 
the  jury"  is  used  in  a  technical  sense,  and  the 
statute  will  be  construed  as  giving  an  absolute 
right  to  poll  the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial,  SJ  765-767.] 

3.  Same— "Poll  a  Jubt." 

To  "poll  a  jury"  is  to  call  the  names  of 
the  persons  who  compose  a  jury  and  require 
each  juror  to  declare  what  his  verdict  is,  before 
it  is  recorded. 

On  petition  for  rehearing.'    Petition  over- 
ruled. 
For  former  opinion,  see  84  N.  E.  156. 

HADLET,  J.  Upon  petition  for  a  rehear- 
ing, counsel  for  appellant  have  most  ably  and 
earnestly  argued  that  we  are  in  error  In  hold- 
ing that  the  trial  court  did  not  err  in  permit- 
ting the  second  question,  "Are  you  still  satis- 
fled  with  your  verdict,"  to  be  propounded  upon 
the  poll  of  the  Jury.  Polling  the  Jury  Is  but 
a  means  of  obtaining  the  sense.  In  open 
court,  of  each  individual  Juror,  as  to  the 
correctness  of  the  verdict  rendered.  McCla- 
ren  v.  Indianapolis,  etc.,  R.  Co.,  83  Ind.  319 ; 
Joy  T.  State,  14  Ind.  139.  The  absolute  right 
of  either  party  to  poll  a  Jury  did  not  exist 
at  common  law;  but  the  exercise  of  the 
right  was  left  to  the  sound  discretion  of  the 
trial  Judge.  Doyle  v.  United  States  (0.  C.) 
10  Fed.  209,  11  BIss.  100.  By  our  statute, 
this  right  is  made  absolute  (Bums'  Rev.  St 
1908,  S  570);  the  language  of  the  statute 
being:  "Either  party  may  poll  the  Jury." 
These  words  are  evidently  used  In  a  techni- 
cal sense,  and.  In  construing  them,  must  be 
given  a  technical  meaning.  Burns'  Rev.  St 
1908,  S  240,  subd.  1.  To  "poll  a  Jury"  is  to 
call  the  names  of  the  persons  who  compose 
a  Jury  and  require  each  man  to  declare  his 
verdict  before  It  Is  recorded.  Anderson's 
Diet  To  "poll  a  Jury"  Is  to  require  that 
each  Juror  shall  himself  declare  what  is  his 
verdict  Bouvler's  Diet  The  statute  does 
not  prescribe  the  form  of  the  question  to 
be  propounded.  Therefore  any  form  of 
words  that,  In  a  concise  manner,  would  elic- 
it the  Information  warranted  under  the  lim- 
itations of  the  foregoing  definitions,  would 
meet  the  requirements  of  the  statute  and  ac- 
cord the  party  all  of  his  rights  thereun- 
der; the  purpose  of  the  poll  being  to  en- 
able the  Jury  to  avail  themselves  of  the  locus 
poenitentlte  and  correct  a  verdict  which  they 
have  mistaken,  or  about  which,  upon  fur- 


ther reflection,  they  have  doubt  Blackley 
V.  Sheldon,  7  Johns,  (N.  T.)  32;  Root  v.  Sher- 
wood, 6  Johns.  (N.  Y.)  68,  5  Am.  Dec.  206. 
It  has  been  a  fundamental  principle  of  the 
law  from  the  time  of  the  inauguration  of 
the  Jury  system  to  allow  the  Jury  all  rea- 
sonable opportunity,  before  their  verdict  Is 
recorded  and  they  are  discharged,  to  declare 
the  truth  according  to  their  consciences. 
And  the  object  of  the  poll  Is  to  give  the 
Juror  an  opportunity  to  declare  in  open 
court  bis  Judgment  In  prsesentl.  3  Bl.  Comm. 
377;  2  r^er,  204,  b;  Saunders  v.  Freeman, 
2  Dyer,  209,  a;  Cro.  Ellz.  779;  Cwnmon- 
wealth  T.  Roby,  12  Pick.  (Mass.)  496;  Adkins 
V.  Blake's  Adm'rs,  25  Ky.  40;  Perry  v.  Mays, 
2  Bailey  (S.  C.)  854;  Lawrence  v.  Steams, 
11  Pick.  (Mass.)  501;  Weeks  v.  Hart,  24 
Hun  (N.  Y.)  181 ;  Campbell  &  Jones  v.  Mur- 
ray et  al.,  62  Ga.  88;  Martin  v.  Morelock, 
32  111.  485 ;  Scott  v.  Scott,  110  Pa.  "387,  2 
Atl.  ^1 ;  Labar  v.  Koplln,  4  N.  T.  647.  In 
the  case  last  cited,  the  court  say :  "It  Is  de- 
cided to  be  the  absolute  right  of  a  party 
to  have  the  Jury  polled  on  their  bringing  In 
their  verdict,  whether  It  be  sealed  or  oral, 
unless  he  has  expressly  agreed  to  waive 
that  right  The  object  of  polling  a  Jury  la 
to  ascertain  if  the  verdict  which  has  Just 
been  presented  or  announced  by  their  fore- 
man is  their  verdict,  or,  in  other  words,  if 
they  still  agree  to  it;  not  to  ask  tbem  what 
their  verdict  means,  nor  to  questlcm  them 
as  to  their  Intention  In  finding  It" 

This  being  the  Intent  and  purpose  of  the 
law,  the  exact  form  of  the  question  to  be 
propounded  would  seem  immaterial  so  long 
as  the  answer  pertinent  thereto  would  be  In 
exact  line  with  such  Intent  and  purpose. 
This  Is  illustrated  by  the  fact  that  the  form 
of  the  question  varies  In  different  Jurisdic- 
tions as  well  as  in  difFerent  courts  ot  the 
same  jurisdiction,  although  all  agree  upon 
the  purpose  and  limitations  of  the  poll.  But 
the  one  in  most  common  use  Is  the  simple 
question,  "Is  this  your  verdict,"  and  several 
hold,  with  Bowen  v.  Bowen,  74  Ind.  470, 
that  this  covers  the  whole  scope  of  the  in- 
quiry and  is  all  that  a  party  has  a  right 
to  ask.  And  while  we  arb  unqualifiedly  of 
the  opinion  that  It  Is  a  much  safer  practice 
for  our  courts  to  confine  themselves  to  this 
simple  form  of  Inquiry,  yet  we  do  not  hold, 
and  do  not  understand  tlie  Bowen  C^ase  to 
hold,  that  the  inquiry  must  necessarily  be 
In  those  exact  words,  and  that  the  same  in- 
quiry may  not  be  couched  in  different  lan- 
guage. And  we  can  see  no  substantial  dif- 
ference between  the  question,  "Is  this  your 
verdict,"  and  the  questions  as  here  put,  "Is 
this  your  verdict,"  and,  "Are  you  still  satis- 
fied with  Itr'  The  first,  when  put  sing- 
ly, in  reality  embodies  two  questions :  First, 
"Is  this  the  verdict  you  agreed  to  in  your 
Jury  room" ;  second,  "Is  this  the  verdict  you 
agree  to  now  In  open  court?"  The  questions, 
as  propounded  in  this  case,  ask  the  same 
thing  in  an  amplified  form.    As  was  said  In 
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the  case  of  Campbell  &  Jonefl  t.  Mnrray, 
Bupra,  "In  polling  the  Jury,  the  better  form 
of  qnestion  is,  'Ig  that,  or  Is  It  not,  your 
verdict  r  Black  t.  Thornton,  31  Ga.  601. 
Did  you  consent  to  that  verdict,  and  do  you 
now  consent,'  Is  not  substantially  different 
from  this  form.  An  answer  by  a  Juror,  to 
the  effect  that  he  had  agreed  to  the  verdict 
'In  the  Jury  room,  but  that  he  did  not  thlnlE 
It  was  exactly  right,  should  not  be  taken  as 
committing  him  to  the  verdict  absolutely. 
Assent  In  the  Jury  room,  where  there  is  to 
be  an  Immediate  delivery  Into  court.  Is  not 
snfflclent.  It  is  necessary  to  abide  by  such 
assent  and  adhere  to  it  until  the  verdict  Is 
no  longer  In  fieri.  When  one  or  more  of  the 
jurors  cannot  face  the  parties  and  the  pub- 
He  with  the  finding,  there  should  be  further 
deliberation.''  We  make  a  clear  distinction 
between  this  case  and  the  case  of  Bowen  r. 
Bowen,  supra,  and  we  do  not  hold  that 'ap- 
pellee had  a  right  to  require  the  second  ques- 
tion propotmded.  What  we  do  bold,  how- 
ever, is  that  said  question  being  within  the 
scope  of  the  inquiry  on  a  poll  of  the  Jury, 
and  In  effect  the  same  as  the  single,  simple 
Inquiry  recognized  in  all  Jurisdictions  as 
proper,  it  was  not  reversible  error  to  pro- 
pound It 
The  petition  for  a  rehearing  is  overruled. 

RABB,  C.  J.,  and  COMSTOCK,  MYERS, 
.and  WATSON,  JJ.,  concur.    ROBY,  J.,  ab- 
sent. 


(41  In«.  App.  SU) 

BERKEY  et  al.  v.  TIPTON  LIGHT.  HEAT 
&  POWER  CO.  et  al.    (No.  6.451.) » 

(Appellate  Court  of  Indiana.    June  11,  1908.) 

AFPKAI,   and    EiBBOB— ABSIORUENTS    or    ESBOB 

— Pabties  AoAiifST  Whom  Ebbobs  Mat  Be 

Assigned. 

Plaintiff  brought  an  action  against  Philip 
M.,  and  thereafter  filed  an  amendpd  complaint, 
naming  Peter  M.  as  defendant  Philip  M.  not 
being  named  as  a  party,  and  Peter  M.  filed  a 
demurrer  to  the  amended  complaint,  which  wax 
sustained  and  an  appeal  taken  bj  plaintiffs,  and 
in  the  assignments  of  error  Philip  M.  was  nam- 
ed as  appellee  and  Peter  M.  was  not  named, 
and  the  first  assignment  of  error  was  that  the 
court  erred  in  sustaining  the  separate  demnrrer 
of  Philip  M.  to  the  complaint.  Held,  that  the 
record  did  not  show  that  Philip  M.  filed  any 
such  demurrer,  but  showed  that  the  judgment 
was  rendered  in  favor  of  Peter  M.,  which  was 
the  judgment  appealed  from,  and,  the  latter  not 
having  been  made  a_  party,  the  assignments  of 
error  cannot  be  considered,  since  assignments  of 
error  mnst  be  against  the  persons  in  wliose  favor 
the  alleged  erroneous  rulings  were  made,  and 
this  court  has  no  jurisdiction  to  reverse  a  judg- 
ment in  favor  of  a  person  who  is  not  made  a 
party  to  the  appeal. 

Appeal  from  Superior  Court,  Howard 
County;  B.  F.  Harness,  Judge. 

Action  by  Philip  Berkey  and  others  against 
the  Tipton  Light  Heat  &  Power  Company 
and  otbera  From  a  Judgment  for  defend- 
ants, plaintiffs  appeal.    Appeal  dismissed. 

<  Rebearlns  duiled.  K  K.  X.  724. 


Gilford  &  Glfford,  for  appenanta.  Ogle- 
bay  Sc  Oglebay,  for  appellees. 

HADLEY,  J.  This  was  an  action  by  appel- 
lants against  appellees  for  an  injunction,  and 
we  are  confronted  by  a  Jurisdictional  ques- 
tion presented  in  a  motion  to  dismiss.  The 
record  discloses  that  the  original  complaint 
was  filed  by  appellants  against  Tipton  Light 
Heat  &  Power  Company  and  Philip  McArdle ; 
that  upon  affidavit  the  venue  was  changed 
from  Tipton  to  Howard  superior  court 
Thereafter  appellees  filed  an  amended  first 
paragraph  of  complaint  naming  Tipton 
Light  Heat  &■  Power  Company  and  Pater 
McArdle  as  defendants;  Philip  McArdle  not 
being  named  therein  or  made  a  party  thereta 
Thereafter  the  record  shows  the  appellee 
company  and  Peter  McArdle  each  filed  a 
separate  demurrer  to  the  amended  first  par- 
agraph of  complaint;  each  of '  said  demur- 
rers being  sustained.  Appellants  refused  to 
plead  further,  and  Judgment  was  rendered 
on  said  amended  first  paragraph,  "that  plain- 
tiff take  nothing,  and  that  the  defendants 
recover  of  plalntltf  their  costs  In  this  action 
expended." 

In  the  assignment  of  errors  Philip  Mc- 
Ardle Is  named  as  appellee  and  Peter 
McArdle  la  not  named  therein.  The  first 
assignment  of  error  is  that  the  court  erred 
in  sustaining  the  separate  demurrer  of  ap- 
pellee Philip  McArdle  to  appellants'  amend- 
ed first  paragraph  of  complaint  The  record 
does  not  show  that  Philip  McArdle  filed  any 
such  demurrMT.  It  is  therefore  shown  that 
the  cause  of  action  was  Instituted  against 
the  light  heat  and  power  company  and  Philip 
McArdle;  that  afterwards,  by  amended  com- 
plaint Peter  McArdle  was  brought  Into  the 
suit  and,  upon  the  ruling  upon  this  amended 
complaint  a  Joint  Judgment  was  rendered 
in  favor  of  the  light,  heat  and  power  com- 
pany and  Peter  McArdle.  This  is  the  only 
Judgment  rendered  in  the  cause  and  is  the 
Judgment  appealed  from.  It  is  therefore 
sought  in  this  appeal  to  reverse  a  Judgment 
in  which  Peter  McArdle  has  an  Interest  with- 
out making  him  a  party  to  the  appeal.  This, 
under  our  well-settled  practice,  cannot  be 
done,  the  rule  being  that  the  assignment  of 
error  must  be  against  the  persons  in  whose 
favor  the  alleged  erroneous  ruling  was  made. 
Braden  v.  Lelbengutb,  Trustee,  126  Ind.  336, 
25  N.  E.  899;  Waldrip  v.  McConnell  (Ind. 
App.)  84  N.  E.  617;  Moon,  Trustee,  v.  Cllne, 
11  Ind.  App.  460,  39  N.  B.  4^.  It  Is  mani- 
fest that  tills  court  has  no  Jurisdiction  to 
reverse  a  Judgment  in  favor  of  Peter  Mc- 
Ardle without  his  having  been  made  a  party 
to  the  appeal. 

Appeal  dismissed. 

RABB,  C.  J.,  and  COMSTOCK.  MEYERS, 
and  WATSON,  JJ.,  concur.  BOBY,  J.,  ab' 
wmat. 
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NOTE. 

[a]  (U.  8.  1898)  One  who  joins  in  tlie  petition 
(or  appeal,  though  not  in  the  appeal  bond,  which 
ia  execnted  by  bis  coappellant,  is  a  party  to 
the  appeal ;  and  if,  by  oversight  of  the  clerk,  his 
name  is  omitted  from  the  printed  record,  the  er- 
ror may  be  corrected  by  the.  clerk.— Central 
Trust  Co.  y.  Continental  Trust  Co.  of  City  of 
New  York,  86  Fed.  517,  30  C.  C.  A.  235,  certio- 
rari denied  171  U.  S.  687,  18  Sup.  Ct  940. 

[b]  (T7.  S.  1904)  Where  an  appeal  was  taken 
b];  two  of  three  defendants,  against  whom  a 
joint  decree  for  a  sum  of  inoney  was  rendered, 
and  the  record  fails  to  show  that  the  third  de- 
fendant, who  made  default  in  the  court  below, 
was  in  any  manner  joined  in  the  appeal,  or 
notified  to  join,  or  severed  for  failure  or  re- 
fusal to  join,  the  defect  is  not  one  of  form  onl^, 
which  the  Circuit  Court  of  Appeals  may  permit 
the  appellants  to  cure-  by  amendment,  under  Rev. 
St.  {  1006  [U.  S.  Comp.  St.  1901,  p.  714],  but  is 
fatal  to  jurisdiction  of  the  appeal.— Copland  ▼. 
Waldron,  133  Fed.  217,  66  G.  C.  A.  271. 

[c]  (Ala.  1840)  Each  defendant  below,  in  a 
chancery  suit,  may  assign  error,  without  joining 
his  coplaintiffs  in  error.— Cullum  ▼.  Batre,  1 
Ala.  1&. 

[d]  (Ala.  1858)  The  administrator's  interest 
being  adverse  to  the  creditors  of  the  estate,  he 
cannot  assign  as  error  the  rejection  of  their  de- 
mands.— Pearson  v.  Darrington,  32  Ala.  227. 

[e]  (D.  C.  1899)  Where  necessary  parties 
have  been  omitted  in  taking  an  appeal,  and  no 
proceeding  in  the  nature  of  a  summons  and 
severance  has  been  had,  the  Court  of  Appeals,  in 
its  discretion,  may  allow  the  appellant  to  amend 
and  correct  his  appeal  by  citing  in  the  omitted 
parties  by  citation  from  this  court,  or  to  show 
that  they  refuse  to  join  in  the  appeal.— Slater  v. 
Hamacher,  15  App.  D.  C.  294. 

[f]  (Fla.  1899)  Where  all  of  the  proper  par- 
ties appellant  are  correctly  named  in  an  entry 
of  appeal,  but  proper  parties  appellee  have  been 
omitted  therefrom,  but  such  omitted  parties 
appellee  have  appeared  in  the  cause  in  the  ap- 
pellate court,  and  submitted  the  same  upon  its 
merits  by  briefs,  without  objection  to  their  omis- 
sion from  the  entry  of  appeal,  the  appellate 
court  will  permit  the  entry  of  appeal,  where  no 
objection  is  urged,  to  be  amended  so,  as  properly 
to  include  such  omitted  appellees.— Continental 
Nat.  Building  &  Loan  Ass'n  v.  Miller,  41  Fla. 
418,  26  South.  725. 

fgl  (Ga.  1899)  Where  a  suit  was  brought  by 
the  beneficiaries  of  a  homestead,  for  the  recovery 
of  the  property,  and,  after  a  judgment  against 
them,  a  bill  of  exceptions  was  taken  in  the  name 
of  one  of  them  only,  and  the  names  of  the  others 
appear  in  the  record,  their  names  may  be  insert- 
ed in  the  bill  of  exceptions  by  an  amendment 
thereto  in  this  court,  as  plaintiffs  in  error. — 
Bennett  v.  Trust  Co.  of  Georgia,  106  Ga.  678, 
82  S.  E.  625. 

[hi  (Ga.  1899)  A  bill  of  exceptions  naming 
plaintiffs  in  error  merely  as  "R.  •  *  •  et  al." 
Is  not  fatally  defective,-  the  bill  being  amendable 
by  the  record  on  motion  in  the  Supreme  Court. — 
Rowland  v.  Fite,  110  Ga.  248,  34  S.  E.  212. 

[i]  (Ga.  1900)  A  bill  of  exceptions  may  be 
amended  in  the  Supreme  Court  by  inserting  the 
names  of  all  necessary  or  proper  parties  who 
might  have  been  joined  with  plaintiff  in  error, 
but  not  by  inserting  the  names  of  parties  defend- 
ant, not  named  in  the  writ  of  error,  who  are  un- 
willing to  waive  service  and  consent  that  the 
case  be  heard  on  its  merits. — Western  Union 
Tel.  Co.  V.  Griffith,  111  Ga.  551,  36  S.  B.  859. 

[jl  (Ga.  1901)  While  a  bill  of  exceptions  is 
amendable  by  the  record  so  far  as  to  introduce 
the  names  of  parties,  it  is  futile  to  thus  make 
new  parties  defendant  in  error,  unless  they  will 
waive  service,  and  consent  that  the  case  be 
heard  by  the  Supreme  Court  on  its  merits. — Orr 
T.  Webb,  112  Ga.  800,  38  S.  E.  9a 


[jj]  (Ga.  1904)  While  a  blH  of  exceptions 
may  be  amended,  so  as  to  introduce  the  names 
of  the  parties,  it  is  useless  to  thus  make  new 
parties  defendant  in  error,  unless  they  waive 
service  and  consent  that  the  case  be  beard  on 
the  merits.— Sears  v.  Jeffords,  119  Ga.  821,  47 
S.  E.  186. 

[k]  (Ga.  1904)  Where  a  suit  was  brought  by 
certain  persons  as  receivers  of  a  named  building 
association,  and  in  a  bill  of  exceptions  sued  out 
bjr  defendant  the  name  of-  the  association  was 
misstated,  the  error  may  be  corrected  from  tl>e 
record  by  amendment  in  the  Supreme  Court. — 
Ramey  v.  G'Byrne,  121  Ga.  516,  49  S.  E.  593. 

[kk]  (Ga.  1904)  Where  a  writ  of  error  is 
sued  out  by  a  party  who  is  entitled  to  except,  an 
amendment  may  be  made  in  the  Supreme  Conn, 
adding  as  plaintiffs  in  error  names  of  coparties 
with  plaintiff  in  court  below  who  may  appear 
from  the  record  to  be  proper  or  nece.'isary  par- 
ties.—Ramey  V.  O'Byme,  121  Ga.  516,  48  ST  E. 
696. 

[1]  (111.  1895)  The  administrator  of  an  insol- 
vent decedent  cannot  question  on  aj^peal  the  va- 
lidity of  a  judgment  against  him  in  his  repre- 
sentative capacity  on  a  debt  which  has  been  al- 
lowed without  objection  by  the  probate  court, 
since  such  judgment  adds  nothing  tQ  his  obliga- 
tion.— Weare  Commission  Co.  v.  Druley,  156  111. 
25,  41  N.  E.  48,  30  L.  R.  A.  465. 

[U]  (III.  1897)'  An  administrator  Instituted  a 
proceeding  in  the  probate  court  to  compel  the 
surrender  of  certain  notes.  A  claimant  against 
the  estate  who  was  not  a  party  to  the  proceed- 
ing filed  a  bond  for  an  appeal.  Thereupon  the 
administrator  assigned  errors.  Held  that,  the 
administrator  having  filed  no  appeal  bond,  he 
was  not  entitled  to  assign  error,  and  that,  the 
claimant  having  failed  to  assign  errors,  no  ques- 
tion was  presented.— Dearth  v.  Bute,  71  111. 
App.  487. 

[m]  (III.  1900)  Where  two  persons  filed  a 
cross-bill  in  an  action  to  establish  a  mechanic's 
lien  as  partners,  alleging  a  joint  claim,  and  an 
appeal  was  prayed  and  allowed  to  both,  and  both 
united  in  the  assignment  of  errors,  and  there 
was  joinder  in  error,  it  cannot  be  thereafter 
urged  that,  one  of  the  iiartners  having  retired 
from  the  firm,  the  appeal  should  be  dismissed  be- 
cause only  one  party  had  appealed. — Olson  ▼. 
Sheffield,  90  III.  App.  198. 

[mm]  (111.  1903)  If  there  is  irregularity  in 
the  failure  of  a  particular  party  to  join  in  suing 
out  a  writ  of  error,  such  irregularity  is  cured 
on  such  party  sub8e<)uently,  by  leave  of  court, 
becoming  a  plaintiff  in  error.— Hess  v.  Peck,  111 
111.  App.  111. 

[n]  (Ind.  1862)  Where  the  record  is  sent  np, 
showing  that  the  appeal  was  prayed  and  the- 
bond  executed  by  all  the  defendants,  and  a  part 
of  them  only  assign  errors,  the  appeal  will  be 
dismissed  as  to  the  others. — Woodnll  v.  Greens- 
burgh,  18  Ind.  203. 

[nn]  (Ind.)  Where  one  of  several  defendants 
appeals  from  the  judgment,  and  notice  of  appeal 
is  served  on  his  codefendants,  as  required  by 
Code,  §  551,  he  may  properly  assign  errors  in 
his  own  name. — (1879)  Kidenour  v.  Beekman,  68 
Ind.  236;    (1883)  Cam  v.  Goda,  94  Ind.  555. 

[o]  (Ind.  1892)  An  assignment  of  error  made 
by  one  defendant  cannot  tie  considered  on  an  ap- 

fieal  by  another  defendant  as  sole  appellant,  un- 
ess  the  record  shows  that  the  pleamngs  entitled 
the  defendant  who  made  the  assignment  to  the 
relief  asked  for  by  appellant,  and  that  appellant 
is  entitled  to  the  relief  prayed  for  by  the  defend- 
ant who  made  the  assignment. — Marsh  v.  Mor- 
ris, 133  Ind.  548,  33  N.  B.  290. 

[ool  (Ind.  1894)  Parties  made  coappellants  on 
appeal  from  a  Joint  judgment  may  semrately  as- 
sign errors.— Gfregoty  v.  Smith,  139  Ind.  48,  38 
N.  E.  395. 

[p]  (Ind.  1896)  The  granting  of  a  motion  to 
amend  the  assignments  of  error  so  as  to  insert 
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the  name  of  appellant's  codefendant  as  a  party 
appellant  does  not  make  him  a  party  to  the  ap- 
peal, uiilesa  the  assignment  is  actually  amend- 
ed.— Anderson  Glass  Co.  v.  Brakemau,  45  N.  E. 
193. 

[pp]  (Kan.  1896)  Where  a  judgment  is  ren- 
dered against  several  parties  jointly,  and  only 
a  i>art  of  them  bring  error,  a  motion  filed  by 
petitioners  more  than  one  year  after  rendition 
of  the  judgment,  to  amend  the  petition  in  error 
so  as  to  bring  the  other  defendants  before  the 
court,  should  be  refused,  nnder  Code  Civ.  Proc. 
i  556,  providing  that  no  proceedings  in  review 
of  a  judgment  shall  be  commenced  unless  within 
one  year  after  rendition  of  the  judgment. — Mur- 
ray ▼.  Bohanna,  4  Kan.  App.  341,  45  Pac.  1038. 

[q]  (Kan.  1900)  Jurisdiction  to  review  a  judg- 
ment complained  of  in  a  petition  in  error,  which 
is  invalid  by  reason  of  the  omission  of  a  neces- 
sary party,  cannot  be  conferred  or  restored, 
more  than  one  year  after  the  rendition  of  such 
judgment,  by  the  voluntary  appearance  of  the 
omitted  party,  or  by  the  substitution  of  such 
party  as  the  assignee  of  the  plaintiff's  interest 
in  the  subject-matter  of  the  action. — Daughters 
V.  German-American  Ins.  Co.  of  New  Tork,  10 
Kan.  App.  458,  62  Pac  428. 

[qq]  (Mass.  1901)  A  suit  to  enforce  a  lien 
was  Drought  in  a  district  court  against  the  own- 
er of  the  land  on  which  the  lien  was  claimed  and 
his  mortgagee.  The  district  court  ordered  the 
lien  estaolished,  and  the  owner  appealed  but 
the  mortgagee  did  not.  In  the  superior  court 
both  the  owner  and  the  mortgagee  appeared  and 
were  represented  at  the  trial  and  both  excepted 
to  the  rulings  of  the  judge  of  that  court  who 
ordered  the  Tien  established.  The  points  raised 
involved  the  rights  of  the  mortgagee.  Held,  in 
a  decision  sustaining  the  lien,  that  whether  the 
appeal  of  tbe  owner  alone  brought  up  the  whole 
case  was  immaterial,  as  all  parties  had  been 
fully  heard.— Osborne  v.  Barnes,  179  Mass.  597, 
61  N.  B.  276. 

[r]  (Neb.  1898)  The  mere  acceptance  of  serv- 
ice of  briefs  by  a  defendant  to  an  error  proceed- 
ing is  not  a  waiver  of  the  objection  that  there 
is  a  defect  of  parties. — Faroey  v.  Hamilton 
County,  54  Neb.  797,  76  N.  W.  44. 

[rr]  (Neb.  1898)  Where  objection  for  nonjoin- 
der of  parties  on  appeal  is  delayed  until  sub- 
mission on  the  merits,  the  defect  is  waived. — 
Bates-Smith  Inv.  Co.  t.  Soott,  56  Neb.  475,  76 
N.  W.  1063. 

Is]  (N.  M.  1898)_  Under  Comp.  Laws  1897,  < 
2^5,  subsec.  94,  it  is  within  the  power  of  the 
Supreme  Court  to  permit  an  amendment  of  the 
writ  of  error  by  striking  ont  parties  defendant 
in  error.— Neher  v.  Armijo,  9  N.  M.  325,  54 
Pac.  236. 

[ss]  (N.  Y.  1807)  After  a  writ  of  error  the 
court  will  allow  defendant  in  error  to  amend  the 
record  by  suggesting  the  death  of  one  of  the 
defendants  below  before  the  interlocutory  judg- 
ment, and  which  bad  been  assigned  as  error. — 
Dumond  v.  Carpenter,  2  Johns.  184. 

[t]  (N.  Y..1903)  Where  a  defendant  in  a  me- 
chanic's lien  suit  apjpeals  from  a  judgment  er- 
roneously denying  him  priority,  but  fails  to 
make  a  necessary^  party  a  respondent,  his  ap- 
peal cannot  t>e  aided  by  the  fact  that  the  de- 
fendant owner,  perfecting  an  appeal  from  the 
same  judgment,  has  made  such  party  a  respond- 
ent.—Hall  V.  City  of  New  York,  79  App.  Div. 
102,  79  N.  Y.  S.  979,  modified  176  N.  Y.  2^, 
68  N.  E.  863. 

[tt]  (N.  O.  1899)  Where  on  appeal  frrai  a 
judgment  in  favor  of  administrators  for  loss  of 
crops,  and  permanent  damages,  caused  by  over- 
flowing decedent's  land,  the  heirs  are  made  par- 
ties on  motion  of  the  administrators,  defend- 
ant could  not  raise  tbe  objection  of  misjoinder 
of  parties,  where  the  heirs  were  made  parties 
on  his  demand  that  permanent  damages  be  as- 


.— Hocutt  T.  Wilmington  &  W.  E.  Co.,  124 
N.  C.  214,  32  8.  B.  681. 

[n]  (Ohio,  1897)  A  proceeding  In  error  will 
be  dismissed   for   failure   to   bring   up   all   the 

parties  in  interest  in  the  original  action,  it  being 
too  late  to  make  proper  parties. — Tennessee 
Lumber  Co.  v.  Marcy,  14  Ohio  Cir.  Ot  612,  7 
0.  C.  D.  444. 

[uu]  (Ohio,  1905)  Amendment  of  proceeding^ 
in  error  by  adding  parties  defendant  held  im- 
properly denied. — Snider's  Ex'rs  v.  Young,  72 
Ohio  St.  494,  74  N.  E.  822. 

[v]  (Pa.  1897)  Where  the  record  is  amended 
by  striking  out  the  name  of  a  defendant,  the 
statement  on  appeal  will  be  treated  as  so  amend- 
ed.—Taylor  v.  Battler,  179  Pa.  451,  36  AtL  323, 
39  Wkiy.  Notes  Gas.  419. 

[vv]  (Pa.  1901)  In  an  action  of  trespass  foi: 
tbe  wrongful  mining  of  coal,  where  the  defend- 
ant pleads  the  statute  of  limitatSions,  and  tbe 
evidence  shows  that  some  of  the  trespasses  were 
committed  when  the  plaintiff  was  tbe  equitable 
owner  of  the  land,  and  before  she  received  her 
deed  for  it,  the  record  may  be  amended  by  add- 
ing to  tbe  name  of  the  plaintiff  the  name  jof  h^r 
grantor  as  coplaintiff,  and  on  appeal  the  Su- 
perior Court  will  consider  the  record  as  so 
amended. — Gotsliail  ▼.  J.  Langdon  &  Co.^  16  Pa. 
Super.  Ct  158. 

[w]  (Pa.  1901)  Where  a  huslmnd  and  father 
is  killed  by  tbe  negligent  act  of  another,  aiid 
suit  is  brought  in  the  name  of  the  widow  alone, 
and  recovery  had,  the  record  may  be  amended 
in  the  appellate  court  by  adding  the  names  ef 
the  children.— Hughes  v.  Wiluams,  17  Pa. 
Super.  Ct.  229. 

[ww]  (Tex.  1856)  One  sued  as  garnishee  of 
the  defendant,  who,  after  defendant's  death,  ia 
appointed  administrator,  cannot,  on  error,  in  Us 
capacity  as  administrator,  assign  errors  in  Us 
capacity  as  garnishee. — Sea  well  v>  Lowery,  16 
Tex.  47. 

[z]  (Tex.  1894)  Where  an  assignment  of  er- 
ror and  the  briefs  thereon  do  not  show  that,  or 
how  the  matter  complained  of  affected  appel- 
lant, it  will  not  l>e  considered. — Cole  v.  Grigsby 
(Civ.  App.)  85  8.  W.  680. 

[xx]  (Tex.  1897)  There  being  no  statute  au- 
thorizing error  proceedings  to  be  amended,  a  mo- 
tion to  amend  a  i>etition  in  error  by,  addmg  the 
name  of  a  party  nunc  pro  tunc  is  properly  de- 
nied. Judgment  (Civ.  App.)  39  S.  W.  ;136,  modi- 
fied.—Weems  V.  Watson,  91  Tex.  35,  40  S.  W. 
722. 

[y]  (Tex.  1908)  Defendant  may  prosecute  a 
writ  of  error,  though  plaintiff  has  died ;  but  the 
defendants  therein  should  be  designated  by  name 
in  the  petition  and  bond,  and  not  as  "heirs  of 
deceased,  and  service  shoald  be  had  on  them, 
service  on  deceasec^'s  attorney  of  record  not  be- 
ing authorized;  and,  this  not  having  been  done, 
the  writ  should  be  perfect*"*!  in  the  lower  court, 
and  a  further  transcript  filed  showing  it. — West- 
em  Union  Tel.  Co.  v.  Wofford,  32  Tex.  Civ. 
App.  427,  72  S.  W.  620,  74  S.  W.  943. 

[yy]  (Va.  1877)  Where,  in  a  bill  by  deviseea 
and  legatees  against  the  executor,  it  appeared 
that  some  of  tbe  legatees,  who  were  infants,  had 
been  paid  their  legacies,  but  tbe  executor  did  not 
object  to  such  persons  being  parties  until  he 
raised  the  objection  in  the  appellate  court,  a  de- 
cree might  be  made  in  favor  of  such  of  the  dev- 
isees and  legatees  as  were  entitled  to  recover, 
and  the  bill  might  be  dismissed  as  to  the  other 
devisees  and  legatees  without  costs. — Vaiden  v. 
Stubblefield's  Ex'r,  28  Grat.  153. 

[z]  (Wash.  1903)  2  Baliinger's  Ann.  Codes 
&  St.  §  6505,  provides  that  on  appeal  a  bond 
shall  be  filed  within  5  days  from  the  time  no- 
tice of  appeal  is  given ;  and  sections  6502,  6603, 
provide  for  notice  of  appeal  within  90  days 
from  the  judgment.  After  appeal,  and  more 
than  90  days  after  judgment,  a  motion  was  made 
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to  allow  movants  to  intervene  or  be  anbstitnted 
aa  parties  piaintiff  and  appellant'  and  to  fix 
a  time  within  whicli  an  appeal  bond  might  be 
filed.  Held,  that  this  could  not  be  done,  since 
the  time  for  filing  appeal  bond  after  notice  of 
appeal  bad  expired,  and  it  was  too  late  to  give 
another  notice  of  appeal. — Hight  v.  Batley,  32 
Wash.  165,  72  Pac.  l(Xi4,  98  Am.  St.  Rep.  851. 

[bz]  (W.  Va.  1881)  Where  a  widow,  who  had 
no  right  to  contest  bar  husband's  will,  being  en- 
titled to  renounce  it,  acting  as  next  friend  for 
her  children,  who  were  the  testator's  heirs,  has 
appealed  from  the  probate  of  the  will  and  has 
improperly  joined  in  the  appeal  herself,  such 
fact  does  not  affect  the  rights  of  the  children 
on  the  appeal. — McMechen  t.  McMecben,  17  W« 
Va.  683,  41  Am.  Rep.  682. 


(4Z  Ind.  A.  79) 

CITIZENS'   SAVINGS  BANK  OF  COLUM- 
BUS, OHIO,  T.  HALSTEAD  et  aL 
(No.  6,197.) 
(Appellate  Court  of  Indiana,  Division  No.  1. 
June  9,  1908.) 

L  Bnxs  AND  Noixs— Materia!.  Altebation 

^Effect. 

The  material  alteration  of  a  note  renders 
it  Invalid  in  the  hands  of  the  original  payee  and 
in  the  Itands  of  a  l>ona  fide  holder. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  7.  Bills  and  Notes,  ii  985-892.] 

2.  Alteration  or  InsTBiniENia— Natubk  OV 

Material  Alteration. 

The  erasure  of  the  name  of  one  of  the  joint 
makers  of  a  note  after  delivery  and  without  the 
knowledge  of  the  co-makers  is  a  material  alter- 
ation. 
8.  Same— Evidence— SuFPiciENOT. 

Where  nine  of  the  makers  of  a  note  alleged 
that  It  had  be«i  altered  after  delivery  and  with- 
out their  knowledge  by  the  erasure  of  the  name 
of  a  third  person  who  had  signed  as  maker,  and 
testified  that  it  was  agreed  that  the  third  person 
should  sign  aa  maker,  that  they  each  saw  him 
sign,  and  the  note,  though  not  bearing  the  slg- 
uatnre  of  the  third  person,  showed  an  indorse- 
ment of  a  credit  of  a  partial  payment  made  by 
the  third  person,  who  testified  that  he  did  not 
sign  as  maker,  it  was  for  the  jury  to  determine 
whether  the  note  had  been  altered  by  the  erasure 
of  the  name  of  the  third  person. 

[Ekl.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  2,  Alteration  of  Instruments,  S  264.] 

4.  Appeal  and  E^bob  —  Verdict  —  CoNCLtr- 

SIVENESB. 

The  court  on  appeal  will  not  weigh  the  evi- 
dence to  determine  the  correctness  of  the  verdiiet 
on  conflicting  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8|  3935-3937.] 

5.  Same— General  Verdict— Effect. 

Where  the  verdict  for  defendant  is  general, 
and  the  evidence  supports  a  defense  alleged  in 
one  paragraph  of  the  answer,  the  failure  to 
prove  defenses  set  forth  in  other  paragraphs  is 
not  ground  for  reversal. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  App«Al  and  Error,  {  3758.J 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty:   C.  W.  Hanley,  Judge. 

Action  by  the  Citizens'  Savings  Bank  of 
Columbus,  Ohio,  against  E^rerett  Halstead 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

William  Cummlngs,  S.  H.  Webb,  and  E.  B. 
Sellers,  for  appellant.  Frank  Folts  and 
Charles  Q.  Spitler,  for  appellees. 


HADLET,  3.  Tbts  Is  an  action  brought 
by  appellant  against  appellees  to  recover  on 
a  Joint  and  several  promissory  note  payable 
to  McLaughlin  Bros.,  assignors  of  appellant, 
at  a  bank  at  Mt  Ayr,  Ind.,  and  executed 
by  appellees.  The  complaint  avers  tbat  said 
note  was  assigned  to  appellees  for  value  be- 
fore maturity.  Appellees  answered  in  six 
paragraphs:  First,  general  denial;  second 
and  third,  plea  of  nou  est  factum:  fourth, 
that  the  note  was  given  for  a  stiUlion  upon 
certain  written  warranties,  that  there  was 
a  breach  of  the  warranties  before  the  ma- 
turity of  the  note,  that  appellant  was  not 
the  owner  of  the  note,  but  only  held  it  for 
collection  for  the  payees.  The  fifth  Is  sult- 
Btantially  the  same  as  the  fourth.  The  sixth 
sets  out  the  warranties  that  form  a  part  of 
the  consideration  for  the  note  and  the  breach 
thereof,  and  that  appellant  purchased  the 
note  with  full  knowledge  of  said  defenses. 
Trial  by  Jury  and  verdict  and  Judgment  for 
appellees.  Appellant  filed  a  motion  for  a 
new  trial,  which  was  overruled. 

The  only  question  presented  tor  onr  con- 
sideration by  the  assignment  of  errors  is 
upon  the  ruling  of  the  court  on  appellant's 
motion  for  a  new  trial.  And  the  only  ques- 
tion properly  presented  for  our  consideration 
by  the  motion  for  new  trial  is  that  the  evi- 
dence Is  insufficient  to  sustain  the  verdict. 
The  plea  of  non  est  factum  of  appellees 
avers.  In  substance,  tbat  said  note  was  sign- 
ed by  appellees  and  one  B.  B.  Miller,  and 
that  his  name  was  signed  thereto  when  de- 
livered; that  after  the  delivery  of  said  note, 
and  without  the  knowledge  or  consent  of 
appellees  or  either  of  them,  the  said  name 
of  B.  B.  Miller  had  lieen  erased,  and  did 
not  appear  upon  the  note  sued  on;  that  said 
Miller  was  a  principal  and  Jointly  liable  on 
said  note,  and  by  the  erasure  of  bis  name 
said  note  was  materially  altered,  and  it  was 
not  therefore  their  note.  Tliat  the  material 
alteration  of  a  note  renders  it  invalid  In 
the  bands  of  a  bona  fide  holder,  as  well  as 
in  the  hands  of  the  original  payee,  is  well 
settled.  Young  et  al.  v.  Baker  et  al.,  29 
Ind.  App.  130,  64  N.  E.  54;  Cronkhlte  v. 
Kebeker  et  al.,  81  Ind.  319,  42  Am.  Rep.  127; 
Dietz  et  al.  v.  Harder  et  al.,  72  Ind.  208; 
Cline  V.  Guthrie,  42  Ind.  227,  13  Am.  Rep. 
357;  Webb  v.  Oorbln,  78  Ind.  403;  Hert  v. 
Oehler,  80  Ind.  83;  ^Irlckson  v.  First  Nat 
Bank,  44  Neb.  622,  62  N.  W.  1078,  23  L.  R. 
A.  677,  48  Am.  St  Rep  753;  Wiltfong  v. 
Schafer,  121  Ind.  264,  23  N.  E.  91.  And  the 
erasure  of  the  name  of  one  of  the  Joint 
makers  of  a  note  after  delivery  and  without 
the  knowledge  of  the  other  makers  is  a  ma- 
terial alteration.  Gillett  et  al.  v.  Sweat,  6 
111.  475;  Nicholson  v.  Revell,  6  N.  &  M.  192; 
Coke's  Litt  232;  Cheetbam  v.  Ward,  1  Bos. 
&  Pul.  630. 

Appellant  does  not  deny  either  of  these 
propositions,  but  Insists  that  the  evidence 
does  not  show  tbat  said  Miller  signed  the 
note.    Tbe  nine  other  makers  of  the  note 


Digitized  by 


Google 


Ind.) 


GIFFORD  V,  BINGHAM. 


1099 


testified  positively  that  It  was  the  agreement 
that  he  should  sign  the  note,  and  that  they 
each  saw  blm  sign  his  name  to  the  same. 
Miller  himself  testified  that  he  did  not  sign 
It  The  note  itseU,  as  Introdnced,  bears  an 
indorsement  showing  a  credit  for  $SX)0  cash 
paid  by  said  Miller.  In  this  state  of  the 
record  the  fact  to  be  determined  Is  for  the 
jury.  It  having  passed  upon  the  qnestion, 
we  will  not  weigh  the  evidence  to  determine 
the  (wrrectness  of  the  jury's' decision.  Terre 
Hante,  etc.,  Co.  v.  Kleley,  85  Ind.  App.  180, 
72  N.  B.  658;  Republic,  etc.,  Co.  v.  Berkes, 
162  Ind.  617,  70  N.  E.  815. 

It  is  also  urged  that  the  evidence  does 
not  support  'the  averments  of  the  fourth, 
fifth,  and  sixth  paragraphs  of  answer.  This 
contention  may  be  true;  but  since  the  ver- 
dict Is  a  general  one  and  there  is  nothing  to 
show  upon  what  paragraph  of  answer  the 
Jury  rendered  their  verdict,  and  since,  as 
we  have  seen,  the  evidence  is  sufficient  to 
support  the  second  paragraph,  the  failure  to 
prove  the  averments  of  the  other  paragraphs 
does  not  furnish  grounds  for  reversal. 

Judgment  affirmed. 


(42  Inil.  A.  37) 

GIFFORD  ▼.  BINGHAM.    (No.  6,188.) 
(Appellate  Court  of  Indiana.     June  4,  1908.) 

1.  Landlobd  and  Tbrart  —  Holding  Oveb 

Aetbe  Exfibation  of  Tebu  —  Remedt  of 

Landlord. 

If  a  tenant  for  a  definite  period  of  time 
remains  in  possession  after  the  term  without 
the  landlord  a  consent,  the  landlord  may  elect 
either  to  consider  the  tenant  a  trespasser  and 
bring  action  to  remove  him,  or  may  consider  the 
tenancy  renewed  and  recover  the  rent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  IMg. 
vol.  32,  Landlord  and  Tenant,  {  284.] 

2.  Sauk  —  Re-Ehtbt  of  Possession  —  Smt- 

MARY     PBOCEEDING — NAT0BE     OF    STATUTOBY 

Action. 

Bums'  Ann.  St  1901,  §  7106,  providing 
that  a  landlord,  entitled  to  possession  of  lands, 
may  have  a  tenant  who  unlawfully  holds  over 
removed  on  complainc  before  a  justice '  of  the 
peace,  does  not  establish  a  new  cause  of  action, 
which  remains  the  same  as  at  common  law,  bat 
affords  additional  relief  by  permitting  the  land- 
lord to  avoid  the  tedious  process  of  an  ejectment 
suit 

3.  Save— Illness   of  Tenant's  Favilt  as 
Defense. 

Where  the  term  of  tenancy  has  expired,  and 
the  landlord  has  disavowed  any  intention  of 
continuing  the  relation  of  landlord  and  tenant, 
the  illness  of  members  of  the  tenant's  family  is 
no  defense  to  a  summary  proceeding  for  pos- 
session of  the  premises. 

Appeal  from  Circuit  Court  Jasper  Cotmty ; 
Chas.  W.  Hanley,  Judge. 

Summary  proceedings  by  Benjamin  J.  GIf- 
ford  against  John  Bingham  for  the  posses- 
sion of  land  and  damages  for  its  retention. 
From  a  judgnient  of  a  justice  court  giving 
plaintlCT  possession  and  nominal  damages, 
he  appealed  to  the  circuit  court  where  there 
was  judgment  for  defendant  and  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rections. 


Foltz  &  Spltler,  for  appellant  W.  H. 
Parkinson,  for  appellee. 

WATSON,  J.  This  was  an  action  under 
section  7106,  Bums'  Ann.  St  1901,  by  appel- 
lant, as  landlord,  against  appellee,  as  tenant 
for  the  possession  of  certain  described  land, 
and  for  damages  for  remaining  In  posses- 
sion thereof.  The  statute,  supra,  provides: 
"Whenever,  in  pursuance  of  legal  notice,  or 
otherwise,  any  landlord  or  his  legal  repre- 
sentative shall  be  entitled  to  possession  of 
lands,  he  may,  by  himself  or  his  agent  have 
any  tenant  who  shall  unlawfully  hold  over 
removed  from  such  lands,  on  complaint  be- 
fore a  justice  of  the  peace  of  the  county 
in  which  said  lands  lie,  specifying  the  mat- 
ters relied  upon  to  justify  such  removal 
and  the  damages  claimed  for  detention, 
describing  the  premises  with  reasonable  cer- 
tainty." The  averments  of  the  complaint 
were,  in  substance,  that  on  October  12,  1904, 
appellant  leased  to  appellee  for  a'  term  of  one 
year  from  February  1,  1905,  certain  land,  de- 
scribing it ;  that  said  tenancy  expired  Febru- 
ary 1,  1906,  but  that  appellee  unlawfully,  held 
over  and  detained  possession  of  said  premises 
from  appellant;  that  appellant  sustained 
damages  by  reason  thereof  in  the  sum  of  $100 ; 
and  that  appellee  originally  took  possession 
of  said  premises  under  the  terms  of  said 
lease.  Appellant  prayed  judgment  for  posses- 
sion of  the  premises,  and  for  $100  damages. 
The  action  was  originally  brought  In  a  jus- 
tice of  the  peace  court  and  tried  before  a 
jury.  The  verdict  gave  appellant  posses- 
sion of  the  land  in  question,  and  damages 
in  the  sum  of  one  cent  An  appeal  was 
then  taken  to  the  Jasper  circuit  court  Ap- 
pellee answered  in  two  paragraphs,  (1)  Gen- 
eral denial;  (2)  In  terms  as  follows:  "The 
defendant  for  other  and  further  paragraph 
of  answer  to  plaintiff's  complaint,  avers  that 
he  admits  the  execution  of  the  lease  des- 
cribed in  plaintiff's  complaint  That  he  oc- 
cupied said  premises  from  the  Ist  day  of 
February,  1005,  to  the  Ist  day  of  February, 
1906,  the  said  time  for  the  expiration  of 
said  lease,  when  defendant  at  said  time  and 
before  the  bringing  of  this  action  surrender- 
ed all  of  the  leased  premises  described  in 
plaintiff's  complaint  and  had  removed  six 
wagon  loads  of  household  goods,  and  was 
making  every  effort  possible  to  leave  said 
premises  and  had  completely  surrendered  pos- 
session of  said,  premises,  with  exception  of  the 
house  and  home  in  which  defendant  then  liv- 
ed, and  which  was  situate  on  said  leased 
premises,  which  was  absolutely  necessary  for 
the  proper  shelter  of  defendant's  side  wife 
and  children  as  hereinafter  set  out  That  de- 
fendant had  given  possession  and  was  not  oc- 
cupying any  of  said  leased  premises,  other 
than  the  house  above  described,  on  the  1st 
day  of  February,  1906,  and  before  the  bring- 
ing of  this  action,  all  of  which  was  well  known 
to  this  plaintiff  before  the  bringing  of  his 
said  action  for  the  jKissesslon  of  said  leas- 
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ed  premises."  The  answer  then  alleges  the 
facts  In  regard  to  the  sickness  of  appellee's 
wife  and  child  on  February  1,  1906,  relied 
upon  to  show  that  they  could  not  be  removed 
witbont  endangering  their  lives.  The  aver- 
maits  In  terms  continued  as  follows:  "That 
said  sickness  was  not  caused  by  any  fault 
or  negligence  on  the  part  of  the  defendant 
or  through  any  fault  or  negligence  on  the 
part  of  defendant's  wife  or  child,  or  through 
any  fault  of  any  human  agency,  but  was 
wholly  unavoidable,  unforeseen,  and  caused 
by  the  act  of  God.  That  said  wife  and  child 
so  remained  in  such  serious  condition  con- 
tinuously from  the  Ist  day  of  February,  1906, 
down  to  the  time  of  the  bringing  of  this  ac- 
tion herein.  That  under  the  advice  of  the 
defendant's  family  physician  defendant  re- 
fused to  vacate.  That  said  period  of  time  was 
during  the  winter  months,  and  damp  and  cold, 
continuously  freezing  and  thawing,  and  to 
have  exposed  his  said  wife  and  child  to  be  re- 
moved from  said  bouse  upon  said  leased 
premises,  at  said  time,  in  their  said  condi- 
tion, would  have  caused  their  death.  That 
before  the  bringing  of  the  said  action  herein 
said  'defendant  notified  said  plaintiff,  and 
Informed  him  that  said  defendant  did  not 
clal;n  possession  of  the  real  estate  on  said 
leased  premises,  but  that  he  claimed  the 
right  to  keep  possession  of  said  house  and 
home  situated  thereon  until  such  time  as  bis 
sick  wife  and  child  could  be  removed  there- 
from without  endangering  their  life.  That 
his  said  wife  and  child  were  seriously  sick 
and  bedfast,  and  unable  to  t>e  removed  from 
said  house  without  causing  their  death.  That 
defendant  Informed  plaintiff  that  defend- 
ant's family  physician.  Dr.  Rice,  of  De  Motte, 
Ind.,  considered  defendant's  family  so  seri- 
ously sick  as  to  be  Incapable  of  being  remov- 
ed from  said  leased  premises.  That  said 
defendant  was  willing  to  pay  rent  for  said 
house  until  such  time  as  ills  wife  and  child 
could  be  removed  without  endangering  their 
lives.  That  the  said  plaintiff  herein  at  and 
before  the  time  of  the  bringing  of  the  said 
action  herein  knew  and  was  informed  of  all 
the  facts  herein  alleged  In  this  second  para- 
graph of  answer  at  the  time  of  his  bringing 
said  action  herein,  and  the  utter  impossibility 
of  defendant  to  vacate  said  house,  and  re- 
moving his  said  wife  and  child  without  en- 
dangering their  lives.  That  plaintiff,  wholly 
disregarding  the  life  and  health  of  said  de- 
fendant's wife  and  child,,  and  at  the  same 
time  well  knowing  that  defendant  held  pos- 
session of  the  said  house  and  home  for  the 
sole  and  only  reason  herein  set  forth,  and 
that  defendant  would  vacate  said  premises 
at  the  earliest  possible  moment  when  the 
health  and  physical  condition  of  his  wife  and 
cliild  would  permit,  brought  said  action  to 
eject  this  defendant  from  said  premises,  to- 
gether with  his  sick  wife  and  child.  Where- 
fore defendant  says  that  said  possession  was 
not  unlawful  and  wrongful,  and  that  plain- 


tiff should  take  nothing  1^  this  suit  and  that 
defendant  have  Judgment  for.  costs."  The 
cause  was  submitted  to  a  Jury  for  trial. 
Verdict  was  returned  for  the  defendant. 
With  the  verdict  were  also  returned  an- 
swers to  Interrogatories. 

The  facts  found,  as  shown  by  said  an- 
swers to  interrogatories,  were.  In  substance, 
that  appellee  entered  Into  possession  of  the 
land  in  question  under  the  terms  of  the  lease 
introduced  in  evidence,  which  expired  Feb- 
ruary 1,  1906 ;  that  from  February  1  to  Feb- 
ruary 28,  1906,  appellee  was  not  In  possession 
of  all  the  leased  premises,  but  appellee  and 
his  family  occupied  the  residence  and  appur- 
tenances thereto  in  part,  also  the  stable,  lota, 
pasture,  and  fields.  In  part,  during  said  pe- 
riod; that  appellee  vacated  said  land,  resi- 
dence and  appurtenances  located  thereon  on 
Febru<>ry  28,  1906,  occupying  the  same  28 
days  beyond  the  expiration  of  said  lease; 
that  the  excuse  given  for  not  moving  at  the 
expiration  thereof  was  sickness  in  his  faml< 
ly;  that  appellee  had  another  farm  leased, 
said  term  to  begin  March  1,  1906;  that  ap- 
pellee could  have  placed  his  wife  on  a  cot 
and  removed  her  from  the  premises  on  Feb- 
ruary 1,  but  at  no  time  between  January  21 
and  February  21,  1906,  could  she  have  been 
removed  from  the  premises  without  endan- 
gering her  life.  The  errors  assigned  and  dis- 
cussed were  (1)  overruling  the  demurrer  to 
the  second  paragraph  of  answer;  (2)  over- 
ruling the  motion  for  a  new  trial;  (3)  over- 
ruling the  motion  for  Judgment  on  the  an- 
swers to  interrogatories;  (4)  Judgment  not 
fairly  supported  by  the  evidence. 

The  errors  assigned  involve  one  question, 
namely,  whether  the  averments  of  the  sec- 
ond paragraph  of  the  answer  constitute  a 
defense  to  the  cause  of  action  alleged  in  the 
complaint  The  rule  Is  well  established 
that  if  a  tenant  for  a  definite  period  of  time 
remains  in  possession  after  the  expiration 
of  the  term,  without  the  landlord's  consent 
the  landlord  may  elect  either  to  consider 
the  tenant  a  trespasser  and  bring  the  proper 
action  to  remove  him  from  the  leased  prem- 
ises, or  to  consider  the  tenancy  renewed 
and  recover  the  rent.  Chicago,  etc.,  R.  Co.  v. 
Perkins,  12  Ind.  App.  131;  38  N.  E.  487; 
Haynes  v.  Aldrlch,  133  N.  T.  287,  81  N.  E. 
94,  28  Am.  St  Rep.  636;  Herter  v.  Mullen, 
159  N.  T.  28,  63  N.  B.  700,  44  L.  R.  A.  703, 
70  Am.  St  Rep.  517;  18  Am.  &  Eng.  Ency. 
of  Law,  p.  404;  Taylor,  Landlord  &  Tenant 
S  22;  .Tones,  Landlord  &  Tenant  i  201. 
The  statute  undei*  which  this  action  was 
brought  does  not  establish  a  new  cause  of  ac- 
tion. It  is  an  additional  relief  of  which  the 
landlord  may  avail  himself,  and  thus  avoid 
the  tedious  process  of  a  common  law  action 
in  ejectment.  .  But  the  cause  of  action  itself 
remains  the  same  as  at  common  law.  Jones, 
Landlord  &  Tenant  S  562a. 

The  case  at  bar  resolves  itself  into  this  on« 
question,  namely:     Will  the  serious  lllnesa 
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of  members  of  a  teoant's  family,  actually 
present  upon  the  land,  and  who  cannot  be 
removed  without  endangering  their  health, 
constitute  a  defense  to  a  summary  proceed- 
ing for  possession  of  the  leased  premises 
brought  by  the  landlord  against  the  tenant 
after  the  expiration  of  the  time  for  which 
the  land  was  leased?  Appellee  alleges  In  the 
second  paragrajih  of  answer  that  be  bad 
surrendered  all  the  leased  premises  except 
the  house,  but  the  only  fact  averred  from 
which  the  court  could  determine,  as  a  matter 
of  law,  that  there  was  a  surrender,  was  that 
he  had  removed  from  said  premises  six  wag- 
on loads  of  household  goods.  There  Is  a 
clear  distinction  between  appellee's  duty  to 
give  possession  of  the  leased  premises,  and 
the  questlcm  of  whether  the  sick  persons 
must  be  removed  therefrom.  The  former  Is 
a  question  of  the  legal  relations  between  the 
parties  to  the  contract.  The  latter  is  a 
question  of  fact  going  to  the  determination 
of  whether  the  tenant  has  as  a  fact  held  over. 
The  case  of  Herter  v.  Mullen,  supra.  Illus- 
trates this  distinction.  The  question  there 
was  whether  leaving  a  sick  member  of  the 
tenant's  family  In  one  room  of  the  dwelling 
bouse  on  the  premises  constituted  a  holding 
over  by  the  tenant,  so  that  the  landlord 
could  recover  a  year's  rent.  The  court  held 
that  It  was  a  question  for  the  Jury  whether 
under  such  a  state  of  facts  there  was  in 
truth  a  holding  over  by  the  tenant  The 
principle  there  Involved  Is  not  applicable 
to  this  case  where  the  holding  over  as  a  fact 
Is  admitted,  but  sickness  of  members  of  the 
tenant's  family  Is  alleged  as  an  excuse  there- 
for. In  the  case  of  Weber  v.  Rogers,  41  Misc. 
Rep.  662,  85  N.  Y.  Suppi  232,  the  tenant  him- 
self was  so  IH  that  he  could  not  be  removed 
from  the  leased  premises  without  endan- 
gering his  life.  The  court  enjoined  the  pros- 
ecution of  the  •  summary  proceeding ;  one 
of  the  reasons  therefor  being  that  such  Ill- 
ness probably  could  not  be  pleaded  as  a  de- 
fense to  such  summary  proceeding.  As  the 
present  case  stands  on  the  pleadings,  the 
time  of  such  tenancy  had  expired,  and  the 
landlord  had  distinctly  disavowed  any  Inten- 
tion of  continuing  the  relation  of  landlord 
and  tenant  by  the  action  for  possession.  He 
was  therefore  entitled  to  possession  of  the 
land,  and  we  cannot  say  as  a  matter  of  law 
that  the  Illness  of  members  of  the  tenant's 
family  will  excuse  such  unlawful  holding 
over,  whatever  may  be  the  effect  of  evidence 
thereof  when  the  fact  of  holding  over  is  put 
In  Issue.  However  much  our  moral  sensibili- 
ties may  be  shocked  by  an  action  of  this  kind, 
under  the  facts  alleged,  It  cannot  affect  the 
legal  rights  of  the  parties  so  clearly  defined 
by  the  statute. 

The  court  below  erred  in  overruling  'the 
demurrer  to  the  second  paragraph  of  answer. 
With  this  view  of  the  case,  it  Is  unnecessary 
to  consider  the  further  errors  assigned.  The 
cause  is  therefore  remanded,  with  instruc- 


tions to  sustain  the  demurrer  to  said  secon''. 
paragraph  of  answer,  and  for  further  pro- 
ceedings not  Inconsistent  with  this  opiniop. 
Judgment  reversed. 

RABB,  0.  J.,  and  OOMSTOOK,  MYERS, 
and  HADLEY,  3J.,  concur.     BOBY,  J.,  at>- 

sent. 

(12 '  Ind.  A.  82) 
NEW  YORK  LIFE  INS.  CO.  v.  GEEENI/BE. 

(No.   6,173.) 
(Appellate  Court  of  Indiana.     June  10,  1908.) 

1.  Appeal  and   Erbob  —  Assignments  of 
BjBrob— Waivbb. 

Where  appellant  in  its  brief  has  waived  Its 
contention  that  the  answers  to  interrogatories 
are  not  sustained  by  the  evidence,  the  answers 
most  be  deemed  true. 

2.  Insukancb  —  Dbxivebt  of  Policy  — Cok- 

TRACTS. 

Whether  a  policy  completely  executed  by 
insurer  and  placed  in  the  possession  of  Its 
agent  for  delivery  to  insured  Is  binding  while 
in  the  possession  of  the  agent  depends  on  the 
nature  of  the  agent's  duty;  and,  where  insured 
has  done  everything  necessary  to  entitle  him 
to  possession  of  the  policy,  and  there  rests  ^on 
the  agent  the  ministerial  duty  of  transferring' 
the  policy  to  insured,  the  agent  holds  the  policy 
for  insured,  and  it  is  binding  on  the  parties 
without  physical  transfer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  |i  219,  220,  225,  226.] 

3.  Same— Payment  of  Pbemium— Condition 
Pkecedknt. 

Whether  neither  the  application  for  a  policy 
nor  the  policy  required  payment  of  the  first 
premium  before  delivery  of  the  policy,  payment 
was  not  a  condition  precedent  to  toe  contract 
of  insurance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {  231.] 

4.  Same  —  Delivebt  of  Policy  —  Suffi- 
ciency. 

Where  Insurer  executed  a  policy  In  con- 
formity with  the  application,  not  requiring  the 
payment  of  the  first  premium  before  the  de- 
livery of  the  policy.  Insurer  accepted  the  ap- 
plication, and,  where  the  policy  was  sent  to  its 
agent  for  delivery,  he  became  the  trustee  of  In- 
sured, and  the  receipt  by  the  agent  of  the  i)ol- 
icy  to  be  unconditionally  delivered  to  insured 
was  delivery  to  insured,  though  the  accent  did 
not  part  with  the  possession  of  the  policy,  and 
though  the  delivery  to  insured  was  by  contract 
made  essential  to  the  validity  of  the  policy. 

[Ed.  Note, — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  ii  219,  220,  225,  226.] 

5.  Same. 

Where  the  agent  of  insurer  is  authorized 
to  deliver  the  policy  and  collect  the  premium 
therefor,  the  cash  payment  of  the  premium  may 
be  waived,  though  the  contrary  is  stipulated  in 
the  policy,  and  a  collection  of  the  policy  can 
be  defeated  only  by  showing  bad  faith  or  col- 
lusion between  the  agent  and  insured. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  28,  Insurance,  {  257.] 

6.  Same. 

An  application  'for  insurance  did  not  re- 
<^uire  payment  of  the  first  premium  before  de 
livery  of  the  policy.  By  agreement  between  the 
insured  and  a  third  person  made  In  the  presence 
of  the  agent,  the  third  person  agreed  to  pay 
the  premiums  on  the  policy.  The  policy  was 
executed  in  accordance  with  the  application,  and 
sent  to  the  agent  for  delivery  to  insured.    The 
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third  person  was  Informed  by  the  agent  that  the 
policy  was  in  his  possession.  A  partial  payment 
of  the  premium  was  made  by  toe  third  person 
and  accepted  by  the  agent,  who  requested  tiie 
third  person  to  leave  the  policy  in  the  agent's 
possession  until  after  a  specified  time,  assur- 
ing the  third  person  that  the  policy  was  the 
kind  applied  for,  and  that  he  could  get  it  after 
the  specified  time.  Held  to  support  a  finding 
that  a  policy  of  the  form  applied  for  was  ex- 
ecuted by  insurer  and  sent  to  the  agent  for 
delivery  to  insured,  and  that  constructive  de- 
livery of  the  policy  was  made  to  insured. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  H  219,  220,  225,  226.] 

7.  Saue. 

_  An  insurance  agent  authorized  to  deliver  a 
policy  and  collect  the  premium  therefor  waives 
payment  of  the  entire  premium  by  accepting  a 

Eart  and  extending  time  for  the  payment  of  the 
alance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dl«. 
vol.  28,  Insurance,  {{  256-261.] 

8.  Same  — Life  Irsusance  —  Inbusablk  In- 
terest. 

Though  a  son  has  no  Insurable  interest  in 
the  life  of  his  father  because  of  such  relation- 
ship, the  father  may  insure  bis  life  for  the 
benefit  of  the  son. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  159.] 

9.  Same. 

'  Considerations  of  public  policy  require  an 
insurable  interest  in  the  life  of  the  person  in- 
sured, and  its  presence  is  an  evidence  of  the 
{;ood  faith  of  the  parties,  and  the  fact  of  one 
insnring  his  life  for  the  benefit  of  faimself  or 
another  is  evidence  of  such  good  faith  as  will 
validate  the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insnrance,  |  138.] 

Appeal  from  Circuit  Court,  Delaware  Coun- 
ty; Job.  G.  LeflSer,  Judge. 

Action  by  Robert  R.  Qreenlee  against  tbe 
New  York  Life  Insurance  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Edward  (yBryan,  Carl  T.  Murray,  and 
Bingham  ft  Long,  for  appellant  James  W. 
Brlssey  and  John  E.  Ethel,  for  appellee. 

WATSON,  J.  Suit  by  the  beneficiary,  Rob- 
ert R.  Greenlee,  on  a  20-year  endowment  poli- 
cy of  life  Insurance,  for  $1,000,  on  tt^e  life  of 
Robert  S.  Greenlee,  bis  father.  A  demurrer 
to  the  complaint  was  overruled.  An  answer 
In  two  paragrai)bs  was  then  filed;  the  first 
being  a  general  denial,  and  the  second  alleg- 
ing that  the  defendant  thereby-  tendered  back 
tiie  premiums  which  had  been  paid.  Trial 
was  had.  The  jury  returned  a  verdict  for 
$1,000,  with  answers  to  interrogatories,  and 
Judgment  was  rendered  on  the  verdict  Er- 
rors relied  upon  are  the  overruling  of  appel- 
lant's demurrers  to  the  first  and  second  par> 
agraphs  of  the  complaint,  and  the  overullng 
of '  appellant's  motions  for  a  new  trial  and 
■in  arrest  of  judgment 

The  facts  of  the  case  are  substantially  as 
follows:  About  June  30,  1904,  at  the  solici- 
tation of  George  Rlppey,  an  agent  at  Marlon, 
Ind.,  Robert  S.  Greenlee  made  application 


for  life  insurance  In  appellant  company.  At 
that  time  Robert  S.  Greenlee  turned  to  his 
son,  Robert  R.  Greenlee,  tbe  appellee  herein, 
and  said:  "I'll  take  out  a  policy.  If  you  will 
keep  up  the  premium."  This  was  agreed  to, 
and  Robert  S.  Greenlee  paid  the  agent  $5; 
Robert  R  Greenlee  taking  a  receipt  therefor 
and  afterwards  repaying  Robert  S.  Greenlee 
that  amount  Robert  S.  Greenlee  "went  up 
and  was  examined  himself."  About  August 
19,  1904,  Rlppey  Informed  Robert  S.  and  Rob- 
ert R.  Greenlee  that  the  policy  had  come. 
The  first  premium  amounted  to  $75.  Api)ellee 
was  unable  to  pay  this  amount  when  demand- 
ed by  Rlppey,  the  agent,  but  did  pay  him  $35, 
and  take  a  receipt  therefor,  Rlppey  telling 
him  he  could  have  the  policy  any  time  after 
September  Ist.  On  October  22d  Inquiry  at 
tbe  Marion  ofilce  of  the  appellant  company 
regarding  the  policy  revealed  the  tect  that 
the  agent  Rlppey  had  absconded,  and  appel- 
lee was  Informed  that  "he  would  be  loser 
with  tbe  rest,"  and  no  policy  was  ever  de- 
livered to  htm.  Demand  for  the  return  of  tbe 
money  paid  as  premium  was  made,  but  none 
was  returned  or  tendered  until  after  the 
death  of  Robert  S.  Greenlee,  on  November  24, 
1904. 

Appellant  calls  attention  In  Its  brief  to 
evidence  tending  to  show  that  there  was  no 
issuance  or  delivery  of  the  policy  of  Insur- 
ance. Tbe  answers  to  Interrogatories  show 
that  the  policy  bad  been  Issued  and  that  the 
agent,  Rlppey,  bad  tbe  policy  In  his  posses- 
sion. This  must  be  taken  as  true,  since  ap- 
pellant In  Its  brief  has  waived  its  contention 
that  tbe  answers  to  Interrogatories  are  not 
sustained  by  evidence. 

The  principal  question  for  decision  then  to: 
Was  an  actual  delivery  necessary  or  did  the 
policy  become  binding  upon  the  payment  of 
the  amount  ($35)  to  Rlppey?  Appellee  testi- 
fied regarding  bis  conversation  with  Rlppey 
as  follows:  "I  asked  him  bad  the  policy 
come,  and  he  said  yes,  he  had  It  I  told  him 
I  couldn't  pay  all  of  It  that  day.  He  wanted 
to  know  how  much  I  could  give  blm.  I  said : 
'I  can  give  you  $35.'  He  said  that  would  be 
ail  right ;  that  would  be  $40  I  bad  paid  him. 
I  handed  him  tbe  $35.  *  *  *  Rlppey  told 
me  I  could  go  up  and  look  at  the  policy  If 
I  wanted  to.  He  said  he  wanted  me  to  leave 
tbe  policy  In  the  office  until  after  the  first  of 
the  month.  He  said  I  could  go  up  and  look 
at  the  policy,  and  see  that  It  was  just  like 
mine  (referring  to  a  policy  on  the  life  of 
Robert  R.  Greenlee),  except  the  age  and  the 
premium.  I  said,  'All  right,'  and  he  asked  me 
if  I  wanted  to  go  up  and  look  at  It  I  said 
I  did  not  have  time  just  that  day.  He  said: 
'Leave  It  there  until  tbe  first  of  the  month, 
and  then  you  can  get  It  at  any  time  after 
that'"  "Whether  a  policy  completely  exe- 
cuted and  put  In  tbe  possession  of  the  agent 
of  the  Insurer  to  be  delivered  to  the  Insured 
shall  be  deemed  binding  upon  the  Insurer 
while  still  In  tbe  possession  of  the  agent  de- 
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pendB  upon  tbe  nature  of  the  agent's  duty 
with  reference  to  the  policy.  If  the  Insured 
has  done  everything  necessary  to  entitle  him 
to  possession  of  the  policy,  and  there  rests 
upon  the  agent  the  simple  ministerial  dnty 
of  transferring  the  policy  to  the  Insured,  then 
the  agent  of  the  insurer  In  effect  holds  the 
policy  for  tbe  Insured,  and  It  is  binding  upon 
the  parties  without  physical  transfer.  Vance 
on  Insurance,  p.  173,  and  cases  cited."  Nei- 
ther the  application,  put  in  evidence  by  ap- 
pellant, or  the  copy  of  the  policy  similar  to 
which  insured's  policy  was  to  be  drawn,  re- 
quired that  payment  of  the  first  premium 
must  be  made  before  the  policy  should  be 
delivered.  Hence  such  payment  was  not  a 
condition  precedent  to  a  contract  of  Insur- 
ance. When  the  company  executed  and  Is- 
sued a  policy  in  conformity  with  the  appli- 
cation, tbe  contract  of  Insurance  was  then 
complete,  as  it;  thereby  accepted  the  offer  or 
application  of  the  Insured.  Under  such  a 
state  of  facts,  when  the  policy  was  sent  to 
tbe  Insurer's  agent  to  be  delivered,  he  there- 
by became  a  trustee  of  the  insured  to  receive 
such  policy,  and  therefore  the  receipt  by  an 
agent  of  tbe  company  of  a  policy  to  be  un- 
conditionally delivered  to  tbe  applicant  was 
tantamount  to  a  delivery  to  tbe  Insured, 
though  the  agent  never  parted  with  the  pos- 
session of  the  policy,  and  Its  delivery  to  tbe 
applicant  was,  by  contract,  made  essential  to 
Its  validity.  Yonge  v.  Eq.  Life  Assur.  Co.  (O. 
C.)  30  Fed.  902 ;  Harrigan  v.  Home  Life  Ins. 
Co.,  128  Cal.  531,  58  Pac.  180;  N.  Y.  Life 
Ins.  Co.  V.  Babcock,  104  Ga.  67,  30  S.  E.  273, 
42  L.  R  A.  88.  69  Am.  St.  Rep.  134;  Mut 
Life  Ins.  Co.  of  N.  Y.  v.  Thomson,  94  Ky.  253, 
22  S.  W.  87;  Hallock  v.  Commercial  Ins.  Co., 
26  N.  J.  Law,  268;  Porter  v.  Mut.  Life  Ins. 
Co.  of  N.  Y.,  70  Vt.  504.  41  Atl.  970;  1  Cool- 
ey,  Briefs  on  Insurance,  p.  449.  When  the 
agent  is  authorised  to  deliver  the  policy  and 
collect  the  premium  therefor,  the  cash  pay- 
ment may  be  waived,  even  though  the  con- 
trary Is  therein  stipulated.  The  collection  of 
the  policy,  under  such  circumstances,  can  be 
enforced,  and  can  be  defeated  only  by  show- 
ing bad  faith  or  collusion  between  the  agent 
and  the  insured.  Western  Assur.  Co.  v. 
McAlpIn,  23  Ind.  App.  220.  55  N.  B.  119,  77 
Am.  St.  Rep.  423 ;  Phoenix  Ins.  Co.  v.  Hlnes- 
ley,  75  Ind.  1;  Home  Ins.  Co.  v.  Oilman,  112 
Ind.  7,  13  N.  B.  118 ;  Standard  Ace.  Ins.  Co. 
v,  Frledenthal,  1  Colo.  App.  5,  27  Pac.  88; 
Mathers  v.  Union  Mut.  Ace.  Ass'n,  78  Wis. 
688,  47  N.  W.  1130,  11  L.  B.  A.  83;  Sheldon  v. 
Conn.  Mut.  Life  Ins.  Co.,  25  Conn.  207,  65 
Am.  Dec.  565;  Dwelling  House  Ins.  Co.  v. 
Dowdall,  159  111.  179,  42  N.  B.  606;  John 
Hancock  Mut  Life  Ins.  Co.  v.  Schlink,  74  111. 
App.  181 ;  1  Amer.  &  Bug.  Bncy.  of  Law,  p. 
289 ;  1  Cooley,  Briefs  on  Insurance,  p.  498. 

There  was  evidence  to  show  that  the  In- 
sured applied  to  appellant's  agent  for  life 


Insurance  in  the  sum  of  $1,000  on  the  20: 
year  endowment  plan.  The  application  was 
drawn  up  and  the  Initial  fee  of  $5  paid  by  the 
Insured  and  receipted  for  by  such  agent.  By 
an  agreement  between  the  insured  and  appel- 
lee the  latter  was  to  pay  the  premiums  on  the 
policy.  The  application  was  forwarded  to 
the  main  office  of  appellant  in  New  York 
City.  A  policy  was  executed  in  accordance 
with  such  application  and  sent  to  the  agent 
to  be  delivered  to  the  Insured.  On  August 
19,  1904,  appellant's  agent  informed  appellee 
that  he  bad  the  policy  in  his  possession.  Up- 
on being  told  by  appellee  that  he  could  pay 
only  |35  of  tbe  premium  at  that  time,  the 
agent  accepted  said  amount,  as  constituting, 
with  the  $5  previously  paid,  $40  paid  on  the 
annual  premium  of  $75.  At  the  same  time 
he  requested  appellee  to  leave  the  policy  In 
his  office  until  after  tbe  first  of  tbe  month, 
assuring  appellee  that  tbe  policy  was  the 
kind  applied  for,  and  that  he  could  get  It 
after  the  first  of  the  month.  The  evidence 
was  adequate  to  support  the  finding  that  a 
policy,  of  the  form  applied  for,  was  executed 
by  the  proper  officers  of  appellant  and  sent 
to  the  agent  to  be  delivered  to  the  Insured. 
In  accordance  with  the  well-settled  rules  in- 
dicated above  constructive  delivery  was 
thereby  made  to  the  insured.  Tbe  evidence 
was  also  sufficient  to  show  that  appellant's 
.agent  waived  payment  of  the  entire  annual 
premium  by  accepting  part  and  extending 
time  for  tbe  payment  of  the  balance.  Appel- 
lant, in  its  well-written  brief,  collects  author- 
ities to  show  that  a  son  has  no  insurable  in- 
terest in  the  life  of  his  father  because  of  such 
relationship.  This  is  a  well-established  prin- 
ciple (Lord  V.  Dall.  12  Mass.  115,  7  Am.  Dec. 
38;  Continental  Life  Ins.  Co.  v.  Volger,  89 
Ind.  672,  46  Am.  Rep.  185 ;  A.  O.  U.  W.  v. 
Brown,  112  Ga.  545,  37  S.  E.  890),  and  It  Is 
not  denied  by  appellee.  He  does  not  base 
his  right  to  recover  upon  any  interest  which 
he  may  have.  Entirely  disclaiming  such  in- 
terest, he  Insists  that  the  act  of  procuring  the 
Insurance  was  an  act'  of  his  father's,  and 
that  every  person  has  an  Insurable  interest  In 
his  own  life,  and  may  insure  it  for  tbe  bene- 
fit of  one  not  having  an  insurable  Interest. 
Campbell  v.  New  Eng.  Ins.  Co.,  98  Mass.  381 ; 
Elkhart  Mut.  Aid,  etc.,  Ass'n  v.  Houghton, 
103  Ind.  286,  292,  2  N.  B.  763,  53  Am.  Rep. 
514;  Franklin  Life  Ins.  Co.  v.  Sefton,  63 
Ind.  380.  This  Is  the  law,  and  Insurable  In- 
terest In  Robert  R.  Greenlee  was  not  neces- 
sary. Considerations  of  public  policy  are  at 
the  foundation  of  the  rule  which  requires  an 
insurable  interest,  and  its  presence  Is  an  evi- 
dence of  the  good  faith  of  the  parties,  and  It 
is  uniformly  held  that  the  fact  of  a  man's 
insuring  his  own  life  for  the  benefit  of  him- 
self or  another  is  sufficient  evidence  of  such 
good  faith  as  will  validate  tbe  contract 
Judgment  afilrmed. 
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(12  Ind.  App.  687)     I 

liAKE  SHORE  &  M.  S.  RY.  CO.  ▼.  JOHN- 
SON.    (No.  6,174.)  1 
(Appellate  Court  of  Indiana.     June  11,  190S.) 

OouBTS  —  Intermediate  Courts  —  Jttbisdic- 
TiotJ— Tbansfee  to  Supreme  Court. 

Under  Acts  1801,  p.  569,  c.  247,  i  15,  a 
cause  submitted  to  the  entire  Appellate  Court 
must,  on  four  judges  not  concurring  in  tlie  re- 
sult, be  transferred  to  the  Supreme  Court. 

Appeal  from  Circuit  Court,  St  Joseph 
County;    Walter  A.  Funk,  Judge. 

Action  by  Charles  A.  Johnson  against  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Cause  transferred  to  the 
Supreme  Court 

Miller,  Drake  &  Hubbell,  for  appellant  A. 
L.  Brick,  D.  D.  Bates,  M.  R.  Sutherland,  and 
R.  N.  Smith,  for  appellee. 

PER  CURIAM.  This  cause  being  submit- 
ted to  the  entire  court  and  four  Judges  not 
concurring  in  the  result  the  case  Is  hereby 
transferred  to  the  Supreme  Court,  under 
section  15  of  the  act  approved  March  12, 
1001.    AcU  1901,  p.  5d9,  c.  247. 


BOARD  or  COM'RS  OP  CLAT  COUNTT 

▼.  KNIGHT  et  al.    (No.  6,369.) « 
(Appellate  Court  of  Indiana.     June  10,  1908.) 

Courts  —  Intermediate  Cottbts  —  Jurisdio- 
Tiow— Tbansfkb  to  Supreme  Court. 

Under  Burns'  Ann.  St  1908,  §  1392,  pro- 
vidinK  that  appeals  in  cases  involving  a  con- 
stitutional Question  shall  be  taken  directly  to 
the  Supreme  Court,  etc,  the  Appellate  Court 
must  transfer  a  cause  to  the  Supreme  Court 
ivbere  the  record  and  briefs  of  counsel  present 
A  constitutional   question. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
Tol.  13,  Courts,  {  1303.] 

Appeal  from  Circuit  Court  Clay  County; 
Lewis  F.  Tllley,  Special  Judge. 

Action  by  George  A.  Knight  and  another 
against  the  board  of  commissioners  of  Clay 
county.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Transferred  to  Supreme 
Court 

McNutt  &  Sbattuck  and  G.  S.  Payne,  for 
appellant  Geo.  A  Knight  and  A  W.  Knight 
for  appellees. 

PER  CURIAM.  It  appearing  from  the 
record  in  this  case  that  a  constitutional  ques- 
tion is  involved  and  is  duly  presented  in 
briefs  of  counsel,  this  cause  is  transferred  to 
the  Supreme  (jourt  under  section  1392, 
Burns'  Ann.  St  1908. 


BOARD  OF  COM'RS  OP  CLAT  COUNTT  ▼. 
McGREXSOR.     (No.  6,370.)» 

(Appellate  Court  of  Indiana.     June  10,  1908.) 

Appeal  from  Circuit  Court,  Clay  County; 
Lewis  F.  Tilley,  Judge. 

Action  by  Samuel  McGregor  against  the 
board  of  commissioners  of  Clay  county.    From 


a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

McNutt  &  Shattuck  and  O.  S.  Payne,  for 
appellant    S.  M.  McGregor,  for  appellee. 

PER  CURIAM.  Appellee  was  appointed  by 
the  Clay  circuit  court  to  assist  in  prosecuting 
one  Jesse  Sluder  on  a  charge  of  murder  then 
pending  in  said  court  which  prosecution  re- 
sulted in  the  conviction  of  said  Sluder  and 
imprisonment  in  the  state's  prison  for  life.  A 
claim  for  the  services  so  rendered  was  pre- 
sented to  the  board  of  commissioners  of  said 
county  by  appellee,  which  claim  was  by  that 
body  disallowed,  whereupon  appellee  appeal- 
ed to  the  circuit  court  in  which  court  he  ob- 
tained a  Judgment  From  that  Judgment  this 
appeal  is  taken. 

Upon  authority  of  Turner  v.  Board  of  Com- 
missioners of  Elkhart  County,  158  Ind.  166, 
63  N.  E.  210,  the  Judgment  is'  reversed. 


(41  Ind.  App.  SSn 

ALCON  T.   KOONS.     (No.  5,953.) 
(Appellate  Court  of  Indiana.    June  12,  1908.) 
On  petition  for  rehearing.    Overruled. 
For  former  opinion,  see.  82  N.^.  92. 

ROBT,  J.  The  party  who  has  the  burden 
of  proof  is  the  party  who  would  £all  were  no 
evidence  introduced.  The  burden  of  proof  in 
this  case  is,  as  shown  by  the  authorities 
above  cited,  upon  the  guardian.  Where  the 
exception  sets  up  affirmative  facts  upon  which 
no  Issue  is  tendered  by  the  report  it  devolves 
npon  the  exceptor  to  sustain  such  affirmative 
answer  by  proof,  and  falling  to  do  so  the  find- 
ing must  be  against  him  upon  that  issue. 
Walnrlght  v.  Burroughs,  1  Ind.  App.  391,  27 
N.  E.  591.  When  it  appears  that  the  guard- 
Ian  has  or  should  have  means  of  proof  in  his 
possession,  his  failure  to  fully  explain  the 
transaction  may  be  considered  against  him; 
and,  when  he  has  omitted  to  perform  a  statu- 
tory duty,  such  fact  Is  also  a  proper  one  to 
consider  as  matter  of  evidence,  together  witb 
such  Inferences  as  may  be  properly  drawn 
from  It  and  the  other  facts  proven.  Indiana 
Trust  C!o.  ▼.  International  B.  &  L.  Co.,  36  Ind. 
App.  685,  692,  74  N.  B.  633;  Indianapolis  St 
Ry.  Co.  T.  Darnell,  82  Ind.  App.  694,  68  N.  B. 
609 ;   section  791,  Greenleaf  on  Elvldence. 

The  facts  stated  in  the  finding  require  the 
conclusion  as  matter  of  law  that  the  guard- 
ian did  not  use  such  care  as  a  reasonably 
prudent  man  would  use  in  his  own  affairs, 
such  as  the  law  requires  blm  to  use  In  the 
administration  of  his  trus^  as  guardian.  The 
same  standard  of  care  is  required  of  a  guard- 
ian in  acting  with  regard  to  real  estate  that 
Is  required  from  blm  in  acting  with  regard  to 
personal  property.  Kinsley  v.  Kinsley,  150 
Ind.  67,  49  N.  B.  819.  The  ward's  Interest  In 
the  real  estate  described  had  a  perishable 
value.  If  a  consignment  of  perishable  fruit 
had  come  into  the  guardian's  hands,  no  one 

>  Traiuf  erred  to  Supreme  Court,  88  N.  B.  849.  '  Tranater  to  Supreme  Court  denied.    Be*  85  N.  B.  73<L 
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would  claim  that  be  would  discharge  the 
duty  oning  to  the  ward  by  letting  the  fruit 
stand  and  decay  without  making  any  effort 
to  sen  or  realize  upon  it  That  is  exactly 
what  the  finding  Is  that  he  did  with  regard  to 
this  real  estate.  In  determining  whether  be 
acted  with  ordinary  care,  we  never  get  to  the 
point  of  Inquiring  whether  a  buyer  could 
have  been  found.  Had  he  used  reasonable 
effort  to  sell,  the  inability  to  find  a  buyer 
would  be  a  full  defense  to  the  charge  made 
against  him.  Walnright  v.  Burroughs,  supra. 
He  did  not  make  such  effort.  Therefore  he 
failed  In  bis  duty.  The  damage  might  be 
nominal.  In  the  absence  of  proof  showing  It 
to  bare  been  nominal,  it  will  be  presumed  to 
be  the  value  of  the  property  lost.  The  find- 
ing makes  a  prima  facie  case,  and  nothing 
In  mitigation  is  shown. 

The  opinion  as  originally  filed  Is  modified 
to  conform  to  what  Is  here  said;  and  the 
petition  Is  overruled. 

RABB,  C.  J.,  MTBRS,  P.  J.,  and  OOM- 
8T0CK,  J.,  dissent. 


(42  Ind.  A.  115)  . 

DAVIS  V.  WAGGONEE.     (No.  6,204.) 

(Appellate  Court  of  Indiana.     Jane  12,  1908.) 

On  petition   tor   rehearing.     Petition   de- 
nied. 
For  former  opinion,  see  83  N.  E.  381. 

RABB,  C.  J.  The  appellee  earnestly  urges 
upon  his  petition  for  rehearing  that  the 
court  In  deciding  this  case  failed  to  properly 
grasp  the  question  presented  by  the  record, 
and  in  Its  decision  proceeded  upon  an  errone- 
ous theory;  his  contention  being  that  the 
special  findings  affirmatively  show  that  the 
appellant  Is  appellee's  remote  grantor  of  the 
premises  In  dispute,  and  that  hence  the  stat- 
ute of  limitations  does  not  run  in  favor  of 
appellant  as  against  appellee's  right  to  the 
laud,  and  that  appellant  cannot  acquire  title 
to  the  premises  as  against  appellee  by  pre- 
scription. 

If  the  special  findings  of  fact  did  disclose 
that  appellee  held  the  legal  title  to  the  prem- 
ises In  dispute  as  the  grantor,  near  or  re- 
mote, of  appellant,  then  the  point  urged  by 
appellee  would  be  worthy  of  serious  consid- 
eration; but  the  difficulty  arises  in  applying 
the  principle  asserted  by  appellee  to  the 
facts  appearing  in  the  special  findings.  It 
does  not  there  appear  that  the  piece  of 
groond  described  In  the  complaint  was  at 
any  time  ever  conveyed  by  appellant  to  ap- 
I>ellee,  or  any  other  person.  While  the  spe- 
cial findings  disclose  that  appellant  did  con- 
vey to  appellee's  grantor  the  premises  ad- 
joining the  land  described  in  the  complaint, 
this  Is  as  far  as  It  certainly  goes.  It  does 
not  set  forth  a  description  of  the  land  coti- 
talned  in  the  appellant's  said  conveyance. 
We  might  snrmlse  from  what  does  appear  in 
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«ae  special  findings  that  the  appellant  con- 
veyed a  tract  of  land  to  the  appellee's  gran- 
tor, that  had  for  its  western  boundary  the 
line  running  north  and  south  through  the 
center  of  the  quarter  section,  and  that  the 
old  fence  referred  to  in  the  special  findings 
was  supposed  by  the  parties  to  be  on  that 
line;  whereas,  the  true  line  dividing  the 
quarter  section  was  several  rods  west  of  the 
fence,  and  threw  the  lands  about  which  the 
parties  dispute  in  the  east  half  of  the  quar- 
ter section.  The  complaint,  however,  ex- 
pressly described  the  lands  that  are  in  con- 
troversy here  as  being  In  the  west  half  of, 
the  quarter  section,  and  therefore.  If  what 
we  surmise  was  properly  Inferable,  still  the 
Judgment  could  not  be  sustained  because  the 
description  of  the  premises  In  the  complaint 
would  not  fit  the  premises  about  which  there 
was  a  dispute  between  the  parties.  The  case 
was  evidently  tried  and  decided  upon  the 
theory  that  the  survey  was  conclusive  be- 
tween them,  no  appeal  having  been  taken 
therefrom,  and  In  this  view  the  court  below 
erred. 

Petition  for  rehearing  overruled.    AU  con- 
cur. 


<m  N.  T.  BS) 

In  re  WATER  FRONT  ON  NORTH  RIVER 
IN  CITT  OF  NEW  YORK. 

(Court  of  Appeals  of  New  York.    June  2,  1908.) 

1.  EuiNEXT  Domain  —  Tradb  Fixtcees  — 
AwABD — Division  Between  Landlobd  and 
Tenant. 

Where  an  award  in  street  opening  proceed- 
ings against  a  city  for  the  taking  of  trade  fix- 
tures was  made  according  to  the  present  market 
value  of  the  fixtures  at  the  time  of  the  taking, 
it  was  error  in  a  contest  l)etween  the  landlord 
and  the  tenants  as  to  the  division  of  the  award 
to  value  the  removable  fixtures  according  to 
value  after  removal  from  the  building  at  the 
expiration  of  the  term,  but  the  award  sboaid  be 
divided  on  the  same  theory  of  valuation  as  that 
under  which  the  sum  to  be  divided  was  original- 
ly produced. 

2.  Fixtobes— What  Co-hotitutes  —  Removai, 
Fbou  Fbeeholo— Injubt  to  Fixttjbes. 

_  Where  an  award  was  made  for  condem- 
nntion  of  trade  fixtures  in  street  opening  pro- 
ceedings, it  was  error  in  a  contest  between  the 
landlord  and  tenants  as  to  the  division  of  the 
award  to  declare  that  only  such  articles  con- 
stituted trade  fixtures,  removable  by  the  ten- 
ants, for  which  they  could  claim  compensation, 
as  could  be  removed  not  only  without  injury  to 
the  freehold,  but  also  without  injury  to  the 
property  being  removed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fixtures,  |  23.] 

3.  Sake— Lease. 

While  a  provision  in  a  lease  that  the  fix- 
tures put  in  by  the  tenant  were  his  property 
and  might  be  removed  at  the  expiration  of  the 
lease  was  insufficient  to  overturn  the  rules  of 
law  applicable  to  fixtures,  and  convert  into  re- 
movable fixtures  those  things  which  ordinarily 
were  not  removable,  the  provision  was  never- 
theless relevant  to  determine  the  intention  of 
the  parties  that  the  tenant  was  about  to  make 
additions  for  the  purposes  of  the.  business,  which 
would  be  regarded  as  fixtures  and  be  removable 
as  such. 
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Appeal  from  Supreme  Court,  Appellate 
IMvlslon,  First  Department 

Application  by  the  city  of  New  York  for 
the  acquisition  of  lands  necessary  for  tbe  im- 
provement of  the  water  front  of  the  city  of 
New  York  on  the  North  river,  between  Bloom- 
fleld  and  Little  West  Twelfth  street,  and  be- 
tween Tenth  and  Thirteenth  avenues.  Prom 
an  order  ot  the  Appellate  Division  entered 
November  12,  1907,  affirming  an  order  of  the 
Special  Term  overruling  objections  to  a  sup- 
plemental and  amended  report  of  tlie  com- 
missioners of  estimate  and  assessment  in 
favor  of  John  Glass,  T.  H.  Wheeler  Ck>mpany 
and  others  appeal.    Reversed  in  part. 

William  H.  Harris,  for  appellants  Conron 
and  others.  Ernest  B.  Wheeler,  for  appel- 
lant T.  H.  Wheeler  Co.  David  Oerber  and 
Michael  J.  Mnlqueen,  for  respondent  Glass. 

HISCOCE,  J.  The  respondent  Glass  was 
the  owner  of  part  of  the  premises  which  the 
city  songht  to  acquire  in  this  proceeding,  and 
the  appellants  were  tenants,  respectively,  of 
certain  portions  of  the  premises  so  owned  by 
him  under  separate  leases  which  at  the  date 
of  the  awards,  as  originally  made  herein,  had 
some  years  to  run.  There  were  also  other 
tenants  of  the  property  whose  claims  and 
rights  are  not  involved  Ih  any  way  on  this 
appeal.  In  the  original  award  made  by  the 
oommlssioners  they  awarded  a  large  sum  for 
land  and  improvements  to  the  owner  and 
landlord.  Glass.  Tbej  also  awarded  certain 
sums  to  the  appellants  herein,  respectively, 
for  the  value  of  the  imexplred  terms  of 
their  leases,  and  these  awards  are  not  in  any 
way  involved  on  this  appeal.  It  appeared, 
however,  that  the  appellants  in  order  to  fit 
the  premises  leased  by  them  for  the  purposes 
for  which  they  were  to  be  used  had  expended 
large  sums  for  additions  and  Improvements 
wDlch  are  claimed  by  them  to  have  been 
trade  fixtures,  and  it  is  in  connection  with 
the  awards  made  for  these  Improvements  that 
the  questions  have  arisen  which  are  now  pre- 
sented for  our  consideration. 

On  account  of  such  additions,  tbe  origlna 
report  of  the  commissioners  awarded  to  the 
appellants  John  E.  Conron  and  Joseph  Con- 
ron, composing  the  firm  of  Conron  Bros., 
lessees,  the  sum  of  $30,000  for  "fixtures  not 
so  attached  as  to  have  become  the  property 
of  the  owner  of  the  land,"  and  to  the  appel- 
lant T.  H.  Wheeler  Company  the  sum  of  $4,- 
150  for  "fixtures  not  so  attached  as  to  have 
become  the  property  of  the  owner  of  the 
land."  This  report  was  confirmed  in  the  first 
instance  by  the  Special  Term  in  all  respects 
BO  far  as  the  city  was  concerned;  It  being 
especially  provided  as  follows:  "As  to  the 
Other  awards  made  to  *  *  •  John  E. 
Conron  and  Joseph  Conron,  composing  the 
firm  of  Conron  Bros.,  and  the  T.  H.  Wheeler 
Company,  for  fixtures,  the  said  report  be, 
and  the  same*  hereby  is,  confirmed,  so  far 
as  the  city  of  New  York  is  concerned,  and 


that  upon  the  entry  of  this  order  title  shall 
be  vested  In  the  city  of  New  Yoil^,  to  all  the 
property  covered  by  said  several  awards, 
*  •  *  and  the  right  to  such  awards  Is 
hereby  reserved  for  the  further  determina- 
tion of  the  court  In  the  same  manner  as 
though  a  partial  confirmation  of  the  said  re- 
port had  not  been  made."  Subsequently  it 
was  ordered  "that  the  said  report  of  the  said 
commissioners  in  so  far  as  it  directs  and 
makes  awards  to  the  T.  H.  Wheeler  Company 
for  fixtures  in  the  sum  of  f4,150  and  to  John 
E.  Conron  and  Joseph  Conron,  composing 
the  firm  of  Conron  Bros.,  for  fixtures,  in  the 
sum  of  $30,000,  be  and  it  is  hereby  In  all 
respects  confirmed." 

On-  appeal  to  the  Appellate  Division,  from 
the  order  of  confirmation  It  was  provided 
"that  the  said  order,  so  far  as  ft  confirms 
the  said  retort  In  making  an  award  to  the 
T.  H.  Wheeler  Company  for  fixtures  in  tbe 
sum  of  $4,160,  is  hereby  reversed,  and  the 
said  report  in  that  particular  is  sent  back 
to  the  said  commissioners  of  estimate  and 
assessment  herein,  with  directions  to  award 
the  said  sum  of  $4,150  to  the  appellant  John 
Glass  (the  landlord),  and  the  said  report  in 
that  pacticular  is  recommitted  to  the  said 
commissioners  for  correction  accordingly; 
and  that  the  said  order,  so  far  as  It  con- 
firms the  said  report  in  making  an  award  to 
John  E.  Conron  and  Joseph  Conron  •  •  • 
for  fixtures  in  the  sum  of  $30,000,  is  hereby 
reversed,  and  the  said  rejrart  in  that  particu- 
lar is  sent  back  to  the  said  commissioners 
of  estimate  and  assessment  herein,  with  di- 
rection to  award  to  the  said  Conron  Bros., 
out  of  the  said  sum  of  $30,000,  the  value  of 
the  property  taken  by  the  city  of  New  York 
belonging  to  the  said  Conron  Bros.,  which 
tiiey  had  a  right  to  and  could  remove  with- 
out Injury  to  said  property  and  the  freehold, 
and  which  value,  if  any,  sliould  t>e  based  up- 
on the  value  of  the  particular  property  aft- 
er it  had  been  detached  from  the  building  at 
the  expiration  of  the  demised  term  of  the 
said  Conron  Bros.,  with  the  value  of  the 
use  of  said  property  for  tbe  unexpired  term, 
and  the  balance  of  the  said  sum  of  $30,000 
shall  be  awarded  to  John  Glass,  and  the  said 
report  in  that  particular  is  recommitted  to 
the  said  commissioners  for  correction  accord- 
ingly." On  appeal  by  the  present  appellants 
to  this  court  from  the  provisions  of  said 
order  Just  quoted,  it  was  in  effect  held  that 
said  order  was  hot  final,  and  therefore 
was  not  appealable  to  this  court  182  N.  Y. 
281,  74  N.  E.  840.  On  the  rehearing  before 
the  board  of  estimate  and  assessment  there 
was  awarded  "to  John  E.  Conron  and  Joseph 
Conron,  composing  the  firm  of  Conron  Bros., 
for  so  much  thereof  [meaning  tbe  fixtures 
for  which  in  the  former  report  there  was 
awarded  to  Conron  Bros,  the  sum  of  $30,000] 
as  they  had  a  right  to  and  could  remove  with- 
out Injury  to  said  property  and  the  freehold, 
with  the  value  ot  the  use  of  said  property, 
$12,000,"  and  the  balance  of  said  $30,000,  to 
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Tvit,  118,000,  was  awarded  to  the  landlord 
John  Glass.  Also  by  said  report  there  was 
awarded  to  John  Glass,  the  landlord,  the  sum 
of  $4,150  for  "flxtnres  for  which  In  the  former 
report  this  award  was  made  to  T.  H.  Wheeler 
Company."  This  award  was  conflrmed,  and 
the  order  confirming  the  same  was  affirmed 
at  the  Appellate  Division,  and  such  order, 
together  with  the  interlocutory  order  modi- 
fying the  original  report,  are  now  before  us 
for  review.  The  appeals  of  the  different  ap- 
pellants Involve  somewhat  different  questions, 
and  we  shall,  therefore,  consider  them  sepa- 
rately, taking  up  first  that  of  Conron  Bros. 

The  solution  of  the  questions  which  were 
before  the  Appellate  Division  on  the  first  ap- 
peal, and  which  are  now  before  us,  was  and 
is  governed  by  what  has  been  placed  beyond 
dispute  as  well  as  by  that  w&lch  is  still 
subject  to  controversy.  The  commissioners 
awarded  $30,000  for  certain  additions  made 
to  the  premises  by  the'  tenants,  and  which 
in  their  opinion  constituted  fixtures  which 
the  latter  could  remove.  Apparently,  and 
as  seems  to  have  been  assumed,  this  award 
was  regarded  as  the  fair  market  value  of 
these  fixtures  at  the  time  of  the  condemna- 
tion proceedings,  taking  Into  account  a  wide 
range  of  circumstances  bearing  on  that  value. 
The  city,  being  the  one  to  pay  it,  and  also 
the  present  parties,  acquiesced  in  the  measure 
and  amount  of  this  award  and  the  city  ac- 
quired title  to  the  property  at  that  valua- 
tion, and  Is  out  of  the  proceeding.  The  only 
question  left  for  dispute  was  how  this  sum 
thus  paid  on  a  certain  basis  of  valuation  for 
certain  articles  should  be  divided  between 
the  two  parties,  landlord  and  tenants,  mak- 
ing opposing  claims  thereto.  It  seems  pret- 
ty clear  that  in  thus  dividing  It  between  these 
contestants  the  same  basis  and  theory  of  valu- 
ation should  be  preserved  as  that  under 
which  the  sum  to  be  divided  was  originally 
produced,  and  that  It  was  error,  and  undoubt- 
edly very  prejudicial  to  the  tenants  for  the 
learned  Appellate  Division  to  reject  the  meas- 
ure of  present  market  value  adopted  by  the 
commissioners  and  In  place  thereof  to  sub- 
stitute a  "value  if  any  •  *  *  based  up- 
on the  value  of  the  particular  property  aft- 
er it  had  been  detached  from  the  building  at 
the  expiration  of  the  demised  term  ♦  *  • 
with  the  value  of  the  use  of  said  property 
for  the  unexpired  term."  When  the  city 
has  been  charged  with  and  has  assented  to 
a  certain  sum  for  certain  property,  even 
though  It  be  too  large  as  against  the  city,  we 
see  no  justification  for  adc^tlng  a  different 
basis  of  valuation  oh  a  -settlement  between 
the  landlord  and  tenants  of  their  respective 
rights  In  the  fund  thus  produced. 

In  an  equally  erroneous  manner  as  we 
think,  and  to  the  disadvantage  of  the  ten- 
ants, a  new  and  too  exacting  condition  was 
introduced  by  the  Appellate  Division  Into 
the  rule  by  which  the  commissioners  were  to 
determine  what  were  removable  fixtures  for 
which  an  award  might  be  made  to  the  ten- 


ants. This  condition  as  already  stated  was 
that  the  property  must  be  susceptible  of  re- 
moval, not  only  without  injury  to  the  free- 
hold, but  also  without  Injury  to  the  property 
being  removed.  The  additions  under  consid- 
eration were  made  by  the.  tenants  Tor  busi- 
ness purposes,  and  their  character  as  against 
the  landlord  Is  to  be  determined  by  the  rule 
applicable  to  trade  fixtures.  This  rule  Is 
very  liberal  toward  the  tenant.  Taylor's 
Landlord  and  Tenant  (8th  Ed.)  p.  544.  It 
has  been  formulated  as  follows:  "As  be- 
tween landlord  and  tenant  the  placing  of  ma- 
chinery or  other  appliances  by  the  tenant 
upon  the  leased  premises  for  the  purpose  of 
trade  or  manufacture  to  be  carried  on  by  the 
tenant  does  not  make  the  property  so  afllxed 
a  part  of  the  freehold,  but  it  still  remains 
personalty  to  such  an  extent  at  least  that 
the  tenant  retains  the  right  to-  remove  It. 
[Citations.]  The  trade  fixtures  of  a  tenant, 
in  other  words,  remain  personal  property  In 
the  eye  of  the  law  so  -far  as  the  right  of  re- 
moval is  concerned."  Mass.  Nat.  Bank  v. 
Shlnn,  18  App.  Div.  276,  46  N.  T.  Supp. 
329,  affirmed,  163  N.  T.  300,  57  N.  E.  611, 

The  familiar  limitation  upon  the  right  to 
remove  such  fixtures  is  that  the  removal 
must  be  accomplished  without  substantial 
Injury  to  the  freehold.  The  further  condi- 
tion has  not  been  adopted,  so  far  as  we  are 
aware  in  the  broad  language  used  in  this 
proceeding,  that  the  property  must  be  sus- 
ceptible of  removal  "without  injury  to  said 
property."  Many  additions  held  to  be  trade 
fixtures  and  removable  were  necessarily 
more  or  less  injured  In  process  of  removal. 
It  has  been  held  in  Massachusetts  that  the 
right  of  removal  should  not  be  extended  so 
as  to  include  "a  thing  which  cannot  be  sever- 
ed from  the  realty  without  being  destroyed 
or  reduced  to  a  mere  mass  of  crude  materi- 
ate"  (Collamore  v.  Glllls,  149  Mass.  57S,  581, 
22  N.  E.  46,  47,  6  L.  R.  A.  150,  14  Am.  St 
Rep.  460),  but  we  think  that  this  rule  In 
most  Instances  In  practical  results  would  be 
the  equivalent  of  the  other  one  forbidding 
substantial  Injury  to  the  freehold.  In  Moore 
V.  Wood,  12  Abb.  Prac.  393,  a  case  frequently 
cited,  it  was  held  that  a  large  chimney  was 
removable  by  the  tenant,  and,  after  referring 
to  the  removable  character  of  an  engine  plac- 
ed on  the  freehold  by  the  tenant  and  affixed 
by  solid  masonry,  it  was  said:  "No  one  at 
the  present  day  would  regard  such  an  erec- 
tion by  a  tenant  for  the  purpose  of  trade  im- 
movable, and  a  part  of  the  realty.  So  with 
a  chimney,  which  is  a  part,  and  a  necessary 
part,  of  the  same  structure.  The  tenant  who 
erects  it  has  a  right  to  remove  it  It  is  no 
part  of  the  freehold  or  realty."  In  Baker 
V.  McClurg,  198  111.  28,  64  N.  B.  701,  59  L. 
R.  A.  131,  92  Am.  St  Rep.  261,  after  refer- 
ring to  various  erections  which  were  to  be  re-  * 
garded  as  trade  fixtures  and  removable  by 
the  tenant,  it  was  said:  "Ordinarily  such 
things  cannot  be  removed  without  Injury  to 
the  material  composing  them."    On  the  evl- 
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deuce  as  It  uow  stands,  Including  tbat  taken 
on  the  rehearing,  It  is  apparent  tbat  no  such 
effect  would  be  produced  on  most,  if  any,  of 
the  alleged  fixtures  as  tbat  suggested  in  the 
Massachusetts  case,  and  tbat  tbey  would  be 
removaUe  as  the  property  of  the  tenants. 
Lewis  V.  Ocean  N^  &  P.  Co.,  125  N.  Y.  341,  26 
N.  E.  301;  Livingston  T.  Sulzer,  19  Hun, 
375 ;  Ombony  ▼.  Jones,  19  N.  Y  234 ;  Conde 
V.  Lee,  55  App.  DIt.  401,  67  N.  Y.  Supp.  157. 

Much  tbat  has  been  said  with  reference  to 
the  claims  of  Oonron  Bros,  applies  to  those 
urged  by  the  Wheeler  Company.  The  learn- 
ed Appellate  Division,  in  effect,  held  as  mat- 
ter of  law  tbat  none  of  the  additions  made 
by  it  were  trade  fixtures,  and  In  this  deter- 
mination we  think  error  was  committed.  We 
understand  that  there  is  no  dispute  that  this 
appellant  is  entitled  to  the  benefits  of  the 
rules  relating  to  trade  fixtures.  The  city  has 
been  charged  and  has  paid  a  certain  sum  for 
certain  additions  which  were  made  by  the 
company  to  the  leased  premises,  and  the  only 
question  thus  far  presented  is  whether  any 
of  this  properly  constituted  trade  fixtures. 
We  think  that  at  least  some  of  It  did.  The 
lease  of  this  tenant  expressly  provided  "that 
the  fixtures  put  in  by  the  said  tenant  belong 
to  and  are  the  property  of  said  |enant,  and 
may  remove  the  same  at  the  expiration  of  his 
lease."  While,  as  suggested  by  the  Appellate 
Division,  this  clause  might  not  overturn  cer- 
tain rules  applicable  to  fixtures  and  convert 
into  a  removable  fixture  that  which  ordinar- 
ily would  be  a  permanent  Irremovable  im- 
provement to  the  freehold,  it  does  empbaslze 
what  is  most  Important  In  this  contest,  name- 
ly, the  expectation  and  intention  of  the  par- 
ties that  the  tenant  was  about  to  make  ad- 
ditions for  the  purpose  of  its  business  which 
should  be  regarded  as  fixtures  and  be  re- 
movable as  such,  and  it  makes  a  little  more 
apparent  the  radical  nature  of  the  decision 
below  that  as  matter  of  law  no  one  of  the 
additions  made  by  the  tenant  was  a  fixture. 
Of  course,  as  in  the  case  of  the  other  appel- 
lants, this  appellant  would  t>e  entitled  to  re- 
ceive for  so  much  of  the  property  covered  by 
the  original  award  of  $4,150  as  is  removable, 
an  allowance  on  the  same  basis  of  valuations 
as  was  adopted  in  making  the  total  award 
of  $4,150. 

The  order  appealed  from  and  the  Inter- 
locutory order  of  March  20,  1905,  brought 
up  for  review,  must  be  reversed  In  so  far  as 
they  affect  the  awards  of  $30,000  and  $4,150 
originally  made  In  favor  of  Conron  Bros,  and 
the  Wheeler  Company,  respectively,  for  fix- 
tures, and  the  proceedings  remitted  to  the 
commissioners  for  a  rehearing  and  further 
report  In  accordance  with  the  views  herein 
expressed,  with  costs  to  appellants  in  both 
courts. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  CHASB»  JJ,  concur. 

Ordered  accordingly. 


MEMORANDUM  DECISIONS. 


AMERICAN  FRUIT  PRODUCTT  00.,  Ap- 
pellant, V.  WARD,  Respondent.  (Court  of  Ap- 
peals of  New  York.  April  24,  1908.)  No  opin- 
ion. Motion  for  reargument  granted,  and  re- 
argument  to  be  had  on  a  day  agreed  upon  by 
the  parties,  or  in  default  of  agreement  time  to 
be  fixed  by  the  Chief  Judge.  See  190  N.  Y. 
538,  83  N.  E.  1122. 


ANDERSON,  Appellant,  v.  FRY  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  Y'ork. 
Feb.  25,  19(nS.)  Motion  to  dismiss  an  appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (123  App.  Div.  46.  107  N.  Y.  Supp.  §16), 
entered  December  27,  1907.  which  reversed  an 
interlocutory  judgment  in  favor  of  plaintitF  en- 
tered upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  granting  a  new  trial  in  an 
action  to  set  aside  a  deed  of  transfer  and  for  an 
accounting.  The  motion  was  made  upon  the 
grounds  that  the  order  of  reversal  was  based 
upon  the  facts  as  well  as  the  law,  and  the  Court 
of  Appeals  had,  therefore,  no  jurisdiction  to 
bear  the  same.  it.  A.  Gould,  for  the  motion. 
Howard  Taylor,  opposed. 

PER  CURIAM.  Motion  denied,  with  |10 
costs. 


BAER  et  a!..  Appellants,  v.  AMERICAN 
CREDIT-INDEMNITY  CO.  OF  NEW  YORK, 
Respondent  (Court  of  Appeals  of  New  York. 
March  13,  19()8.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supremo  Court  in 
the  First  Judicial  Department  (116  App.  Div. 
233,  101  N.  Y;  Strpp.  672),  entered  December 
15,  1906,  affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  a  verdict  directed  by  the 
court  and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  on  an  indemnity 
bond  purporting  to  insure  plaintiffs  from  loss 
through  insolvency  of  debtors.  Charles  Gold- 
zier  and  Louis  J.  Vorbaus,  for  appellants.  Wil- 
liam N.  Cobea  and  Messmore  Kendall,  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 

CULLBN,  O.  J.,  and  GRAY,  HAIOIIT. 
VANN.  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


BARNEYS  et  al..  Appellants,  ▼.  LONG  IS- 
LAND R.  CO.,  Respondent  (C!onrt  of  Appeals 
of  New  York.  March  10,  1906.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  tile  Second  Judicial  Department 
(115  App.  Div.  44,  100  N.  Y.  Supp.  593),  en- 
tered October  13,  1906,  which  reversed  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  and  granted  a  new  trial  in  an  action  to 
recover  for  damages  to  live  stock  of  the  plain- 
tiffs alleged  to  have  been  caused  by  defendant's 
negligence  while  in  transit  over  its  railroad. 
Edwin  L.  Kalish  and  William  Lindsay,  for  ap- 
pellants. William  C.  Beecher  and  Joseph  F. 
Keany,  for  respondent. 

PER  CURIAM.  Order  affirmed,  and  Judg- 
ment absolute  ordered  against  appellants  on  the 
stipulation,  with  costs  in  all  courts. 

OULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLBTT, 
and  HISCOOK,  JJ.,  concur. 


BEIHRER    et    al.,    Appellants,    v.    CITY   ft 
SUBURBAN  HOMES  CO.,  Respondent,  et  aL 
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(Conrt  of  Appeals  of  New  York.  March  10, 
1908.)  Appeal  from  a  jndgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (114  App.  Div.  450,  100  N. 
X.  Supp.  3$,  entered  August  16,  1906,  affirming 
a  iadnnent  in  favor  of  defendant,  respondent, 
«ntore9  upon  a  dismissal  of  the  complaint  by 
tile  conrt  on  trial  at  Special  Term  in  an  action 
to  foreclose  a  mechanic's  lieni  H.  SchieSelin 
Sayers,  for  appellants.  Arthur  F.  Cosby,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

GUIiLEN.  C.  J.;  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLBTT, 
and  HISCOCK,JJ.^  concur. 

BELIi,  Appellant,  v.  RICHARDS,  Respond- 
ent. (Conrt  of  Appeals  of  New  York.  April 
14,  1908J  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  In  the 
Fourth  Judicial  Department  (116  App.  Div. 
922.  101  N.  Y.  Supp.  1112),  entered  January 
4,  1907,  affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  in  an  ac- 
tion to  recover  penalties  for  the  detention  of 
certain  milk  cans.  Edward  Lewis  and  F.  E. 
Ijewis,  for  appellant.  William  Xownsend,  for 
resiiondent 

PER  CT7RIAM.  Jndgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  HAIGHT.  VANN. 
WERNER,  WIIXARD  BARTLETT,  HIS- 
COCK,  and  CHASE,  JJ.,  concur. 


BIACK,  Appellant,  V.  MUTUAL  LIFE  INS. 
CO.,  Respondent.  (Oonrt  of  Appeals  of  New 
York.  April  24,  1908.i  Appeal  from  a  judg- 
ment of  tne  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (117 
App.  Div.  449,  102  N.  Y.  Supp.  722),  entered 
February  18,  1907,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of 
the  court  at  a  Trial  Term  witoout  a  ^ury  in  an 
action  to  recover  upon  certain  policies  of  life 
insurance.  Alfred  G.  Reeves,  for  appellant. 
James  McKeen  and  Frederick  L.  Allen,  for  re- 
spondent. 

PE^R  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 


BOTOB,  Respondent,  v.  MUNICIPAL  TELE- 
GRAPH &  STOCK  CO.,  Appellant.  (Court  of 
Appeals  of  New  York.  April  24,  1968.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  Depart- 
ment (117  App.  Div.  914,  102  N.  Y.  Supp.  1127). 
entered  January  22,  1907,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of 
a  referee  in  an  action  to  recover  certain  sums 
of  money  paid  as  margins  on  the  purchase  and 
sale  of  certain  shares  of  stock.  V.  Cady  Her- 
rick  and  John  A.  Delehanty,  for  appellant. 
John  G.  Van  Etten  and  John  A.  Stephens,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  HAIGHT, 
VANN.  WERNEIR,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 


BREMER  et  al..  Respondents,  t.  MANHAT- 
TAN RY.  CO.  et  al..  Appellants.  (Court  of  Ap- 
peals of  New  York.  April  7,  1908.)  No  opin- 
ion. Motion  for  reargument  denied,  with  SIO 
costs.     See  191  N.  Y.  333,  84  N.  E.  59. 


BUCKLEY,  Appellant,  t.  ELSTROTH  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York  Feb.  18,  1908.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (120  App. 
Div.  885,  105  N  Y.  Supp.  1109),  entered  June 
15,  1907,  affirming  a  judgment  in  favor  of  de- 
fendants entered  upon  a  verdict  and  an  order 
denying  a  motion  tor  a  new  trial  in  an  action 
of  partition.  Don  Valentine  Harwood,  for  ap- 
pellant.    Edgar  Whitlock,  {or  respondents. 

PER    CURIAM.      Judgment    affirmed,    with 

CULLEJI,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  HISCOCK,  JJ.,  concur. 


In  te  BUNKER.  (Court  of  Appeals  of  New 
York.  Jan.  28,  1908.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Fourth  Judicial  Department  (106  N.  Y. 
Supp.  1119),  entered  November  20,  1907,  which 
affirmed  a  decree  of  the  Oswego  county  Surro- 
gate's Conrt  construing  certain  wills  and  settling 
the  accounts  of  Ten  Eyck  Bunker,  as  adminis- 
trator of  the  estates  of  Mary  Bunker,  Jr..  Mary 
Bunker,  Sr.,  Josephine  C.  Bunker,  and  Weston 
Bunker,  deceased.  George  N<  Burt,  for  appel- 
lants.   Charles  W.  Andrews,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY.  WERNER. 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 


BUTLER,  Respondent,  t.  MIFFLIN  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York. 
Jan.  31,  1908.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (121  App.  Div.  905, 
106  N.  Y.  Supp.  1119),  entered  October  8,  1907, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a  mo- 
tion for  a  new  trial  in  an  action  to  recover  mon- 
ey alleged  to  have  been  deposited  by  plaintiff's 
testator  in  the  defendants'  saving  department 
James  J.  Allen,  for  appellants.  Walter  H.  Gil- 
patric,  for  respondent. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
WERNER,  WILLARD  BARTLETT,  and 
CHASE,  J  J.,  concur.    HISCOCK,  J.,  dissents. 


BUTLER,  Appellant,  v.  SMITH  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Feb.  25,  1906.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment fl21  App.  Div.  441,  106  N.  Y.  Supp. 
46),  entered  October  24,  1907,  affirming  a  judg- 
ment in  favor  of  defendants  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  at  a  Trial 
Term  and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  an  alleged 
wrongful  eviction.  The  motion  was  made  on 
the  grounds  that  the  conclusions  of  law  of  the 
trial  court  were  supported  by  the  facte  and  that 
the  exceptions  were  frivolous.  Gilbert  W.  Min- 
or and  Philo  P.  Safford,  for  the  motion.  Henry 
P.  Keith,  opposed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


In  re  CANAL  PLACE  IN  BOROUGH  OF 
THE  BRONX  IN  CITY  OF  NEW  YORK. 
(Court  of  Appeals  of  New  York.  March  3, 
1908.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  (115  Api».  Div.  468,  101  N. 
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Y.  Supp.  397),  entered  December  7,  1906,  which 
modified,  and  affirmed  as  modified,  an  order  of 
Special  Term  confirming  the  report  of  commis- 
sioners of  estimate  and  assessment  in  the  above- 
entitled  proceeding.  Francis  K.  Pendleton, 
Corp.  Counsel  (Theodore  Connoly,  John  P. 
Dunn,  and  Thomas  C.  Blake,  of  counsel),  for  ap- 
pellant. Augustus  Van  Wyck,  for  respondents 
Wilson  and  others.  Henry  H.  Sherman,  for  re- 
spondent Mott  Haven  Co.  Hector  M.  Hitchings 
and  Melvin  G.  Palliser,  for  respondent  Mott 
Haven  Canal  Docks  Co.  EMward  L.  Patterson 
and  S.  B.  BrownelL  for  respondents  Knauth  and 
others.  Edmund  L.  Mooney  and  Lawrence  A. 
Sullivan,  for  respondent  Gray.  Henry  J.  Hem- 
inens  and  Charles  I.  Taylor,  for  respondent  New 
Tork  Edison  Company.  William  S.  Jackson. 
Atty.  Gen.  (A.  C.  Olp  and  Welton  C.  Percy,  of 
counsel),  for  respondent  receiver. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CITLLEN,  C.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTIiBTT, 
and  HISCOCK,  JJ.,  concur. 


CARLISLE,  Respondent,  v.  NATIONAL 
SURETY  CO.,  Appellant.  (Court  of  Appeals 
of  New  York.  Jan.  HI,  1908.)  Appeal  from  a 
judgment  of  th^  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(117  App.  Div.  922,  102  N.  Y.  Supp.  1132),  en- 
tered Fi'bniary  IS.  1907.  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  di- 
rected by  the  court  in  an  action  to  recover  upon 
two  undertakings  on  appeal.  Paul  B.  De  Fere, 
for  appellant.  Austen  6.  Fox  and  Henry  M. 
Ward,  for  respondent 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT 
and  CHASE,  JJ.,  concur. 


CHAMBERLAIN  MEDICINE  CO.,  Appel- 
lant, V  ELK  DRUG  CO.,  Respondent.  (CJourt 
of  Appeals  of  New  York.  March  13,  1908.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Third  Judicial  De> 
partment  (114  App.  Div.  255,  99  N.  Y.  Supp. 
805),  entered  June  29,  1900,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  at  a  Trial 
Term  in  an  action  to  recover  a  sum  alleged  to 
be  due  for  goods  sold  and  delivered.  Thomas  B. 
Merchant  and  L.  M.  Merchant,  for  appellant. 
Archibald  Howard,  for  respondent. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WBIRNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


CHICHESTER,  Respondent,  y.  WINTON 
MOTOR  CARRIAGE  CO.,  Appellant.  (Court  of 
Appeals  of  New  York.  Feb.  18,  1908.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (115  App.  Div.  904,  101  N.  Y.  Supp. 
1116),  entered  November  27,  1906,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  for  conversion.  Edwin  R. 
Root,  Charles  Thaddeus  Terry,  and  Edward 
Ward  McMahon.  for  appellant.  Henry  H.  Saw- 
yer,* for  respondent 

PEIR  CURIAM.  Judgment  affirmed  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISCOCK, 
and  CHASE,  JJ.,  ooncnr. 


Cri'X  OP  BUFFALO,  Appellant,  t.  STATE, 
Respondent.  (Court  of  Appeals  of  New  York. 
March  10.  1908.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Third  Judicial  Department  (IIC  App.  Div. 
539,  101  N.  Y.  Supp.  595),  entered  December 
31,  1906  which  affirmed  a  judgment  of  the 
Court  ol  Claims  awarding  to  the  plaintiff  a 
mereiy  nominal  part  of  a  claim  on  account  of 
assessments  for  local  improvements  levied 
against  state  property.  Louis  E  Desbecker, 
Corp.  Counsel  (Samuel  F.,  Moran,  of  counsel), 
for  appellant.  (William  S.'  Jackson.  Atty.  Gen. 
(George  P.  Decker,  of  counsel),  for  the  State. 

PER  CURIAM.  Judgijient  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


CITY  OF  NEW  YORK,  Respondent,  t. 
BAIRD  et  aL,  Appellants.  (Ck>art  of  Aiq>eala 
of  New  York.  Jan.  28,  1908.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(117  App.  Div.  659,  102  N.  Y.  Supp.  915).  en- 
tered April  1,  1907,  affirming  a  jndgment  in  fa- 
vor of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial  in  an  ac- 
tion to  recover  on  an  indemnity  bond.  A.  Deios 
Kneeland  and  J.  Woolsey  Sfaepard,  for  appel- 
lants. Francis  K.  Pendleton,  Corp.  Counsel 
(Theodore  Connoly  and  Terence  Farley,  of  coun- 
sel), for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


CLARK,  Appellant,  t.  PALMER,  Respond- 
ent. (Court  of  Appeals  of  New  York.  March 
13,  19080  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  C!ourt  in  the 
Third  Judicial  Department  (116  App.  Div  117, 
101  N  Y  Supp  7a9),  entered  December  3,  1908, 
affirming  a  judgment  in  favor  of  defendant  en- 
tered ujion  a  dismissal  of  thr  complaint  by  the 
court  at  a  Trial  Term  In  an  action  for  malidons 
prosecution.  Adelbert  W.  Boynton,  for  appel- 
lant.   Francis  A.  Smith,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNER.  HISCOCK,  and  CHASE, 
JJ.,  concur. 


COBB,  Respondent,  v.  UNITED  ENGI- 
NEERING &  CONTRACTING  CO.,  Appellant 
(Court  of  Appeals  of  New  York.  April  24, 
1908.)  No  opinion.  Motion  for  reargument  de- 
nied, with  $10  costs. 

See  191  N.  Y.  475,  84  N.  E.  395. 


COHN-BAER-MXERS  ft  ARONSON  CO.. 

Appellant,  v.  REALTY  TRANSFER  CO.  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
March  10,  1908.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (117  App.  Div. 
215,  102  N.  Y.  Supp.  122),  entered  January  26, 
1907,  affirming  a  judgment  in  favor  of  d^end- 
ants  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term  m  an 
action  to  determine  the  title  to  real  property. 
Edward  S.  Johnston,  for  appellant.  Benjamin 
N.  Cardozo  and  Moses  Esberg,  for  respondent 
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Realty  Transfer  Company.  Daniel  Daly,  for  re- 
spondent Cunningham. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  J.  and  GRAY.  HAIGHT, 
YANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


COT^BY,  Appehant,  t.  EXJUITABLB  TRUST 
CO.  OF  NEW  YORK  et  al..  Respondents. 
(Court  of  Appeals  of  New  York.  April  14, 
1906.)  Appeal,  by  permission,  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (108  N.  Y. 
Supp.  978).  entered  Februan  17,  1008,  which 
reversed  an  ordor  of  Special  Term  granting  a 
motion  for  an  injunction  pendente  lite  restrain- 
inir  the  defendants  from  consummating  a  pro- 
posed merger  of  the  defendant  corporations. 
The  following  opestions  were  certified  "(1)  Are 
sections  36  to  38  (chapter  689,  p.  1842,  of  the 
Laws  of  1892,  and  chapter  382,  p.  221,  of  th« 
Laws  of  1886,  as  amended)  of  the  banking  law 
of  the  state  of  New  York  applicable  to  the  de- 
fendants the  Equitable  Trust  Company  and  the 
Mercantile  Trust  Company,  organized  and  con- 
stituted as  set  forth  in  the  complaint  and  an- 
swers herein,  and  can  said  trust  companies  le- 
gally merge  under  the  said  law?  (2)  Are  the 
provisions  of  sections  86  to  38  <tf  tlie  said  bank- 
ing law,  permitting  the  merger  of  two  corpora- 
tions against  the  dissent  of  a  portion  of  the 
stockholders  of  such  corporations,  unconstitu- 
tional as  depriving  the  cussenting  stockholders 
of  their  property  without  due  process  of  law?" 
William  N.  Cohen,  William  M.  Ivins,  and  Ben- 
jamin N.  Cardozo,  for  appellant  Charles  F. 
Brown,  Paul  D.  Oravath,  Allan  McCuUob,  and 
Carl  A.  De  Gersdorif,  for  respondents. 

PEIR  CURIAM. .  Order  affirmed.,  with  costs. 
First  question  answered  in  the  affirmative ;  se- 
cond, in  the  negative. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


COLBY  et  al..  Respondents,  v.  TOWN  OP 
MOUNT  MORRIS,  Appellant,  et  al.  (Court  of 
Appeals  of  New  York.  Feb.  18,  1908.)  Appeal 
from  a  Judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (114  App.  Div.  915,  100  N.  Y.  Supp. 
362).entered  August  17,  1906,  affirming  a  judg- 
ment in  favor  of  plaintiffs  against  defendant 
appellant,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  in  an  action  to  re- 
cover an  amount  alleged  to  be  due  and  unpaid 
npon  a  contract.  J.  M.  Hastings,  for  appellant. 
Martin  8.  Lynch  and  O.  B.  Gleaen,  for  re- 
spondents Colby  and  others.  Lockwood  R.  Doty, 
for  resi>ondent  town  of  Leicester. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASES)  JJ.,  concur. 


(X>NNELL,  Respondent,  v.  CONNELL,  Ap- 
pellant. (Ck>nrt  of  Appeals  of  New  York.  April 
21,  1908.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (124  App.  Div.  904,. 
107  N.  Y.  Supp.  1124),  entered  January  10, 
1908,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  to  modify  a  decree  of  serra- 
tion in  relation  to  the  custody  of  a  child.  Wal- 
ter E.  Warner,  for  appellant.  Henry  Warren 
Beebe,  for  respondent 

PEB    CURIAM.     Appeal    dismissed,    with 


CULLEN,  0.  J.,  and  GRAY,  fiATGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASB» 
JJ.,  concur. 


COON,  Appellant  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Respondpnt.  (Court  of  Appeals 
of  New  York.  Jan.  28.  1908.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(119  App.  Div.  922,  105  N.  Y.  Supp.  fill),  en- 
tered June  1,  1907,  affirming  a  judgment  in  fa- 
vor of  defendant  entered  ui^n  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term  in 
an  action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  occurred  through  de- 
fendant's negligence.  George  H.  Cobb,  for  ap- 
pellant.   Henry  Purcell,  for  respondent. 

PER  CURIAM,  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY.  HAIGHT, 
HISCOCK,  and  CHASE,  JJ..  concur.  ED- 
•WARjy  T.  BARTLETT  and  WERNER,  JJ, 
abaent 


COVERT,  Respondent,  v.  TOWN  OF  WAL- 
TON, Appellant  (Court  of  Appeals  of  New 
York.  Feb.  18,  1908.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (116 
App.  Div.  909,  101  N.  Y.  Supp.  1117),  entered 
November  22,  1906,  affirming  a  judgment  in  fa- 
vor of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a.  motion  for  a  new  trial  in  an  ao 
tion  to  recover  for  personal  injuries  alleged  to 
have  been  occasioned  by  defendant's  negligence 
in  failing  to  repair  a  highway.  Alexander 
Neish,  for  appellant  A.  O.  Patterson,  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  

CULLEN,  0.  J.,  and  GRAY,  HAIGHT, 
VANX.  WILLARD  BARTLETT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


(TRAWPORD,  Respondent,  t.  RYAN,-  Appel- 
lant. (Court  of  Appeals  of  New  York.  Feb. 
18,  1908.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  tns 
First  Judicial  Department  (116  App.  Div.  913, 
101  N.  Y.  Supp.  1117),  entered  December  17, 
1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
for  an  alleged  breach  of  contract.  Frank  Leo 
Ryan,  for  appellant  Cyrus  C.  Miller,  for  re- 
spondent 

PEB  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN.  0.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


CUPPLES,  Respondent,  v.  RYAN  et  al..  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
March  10,  1908.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (117  App.  Div. 
908,  102  N.  Y.  Supp.  1134),  entered  January 
17.  1907,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  deny- 
ing a  motion  for  a  new  trial  in  an  action  to  re- 
cover for  personal  injuries  alleged  to  have  been 
sustained  through  defendants'  nsgiigence.  Fred- 
erick E.  Fishel,  for  appellants.  Lorlys  Elton 
Rogers,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

OUI^LBN,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASER 
JJ-  concur. 
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CUSHMAN,  AppeUant,  v.  CUSHMAN  et 
b1.,  Respondents.  (Court  of  Appeals  of  New 
York.  Jan.  31,  1908.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (116 
App.  Div  763,  102  N.  Y.  Supp.  258),  entered 
February  7,  1907,  affirming  a  judgment  in  fa- 
vor of  defendants  entered  upon  the  report  of 
a  referee  in  an  action  to  recover  a  share  of  the 
residuary  estate  of  Robert  S.  Cosbman.  de- 
ceased. FVederick  Seymour,  for  appellant. 
Henry  W    Simpson,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLIN,  C.  J.,  and  GRAY,  HAIGHT,  WIL- 
LARD  BARTLETT,  HISCOCIC,  and  CHASE, 
JJ.,  concur.    WMINER,  J.,  absent 


DANIEL,  Respondent,  t.  MANHATTAN 
LIFE  INS.  CO.  OF  NEW  YORK,  Appellant 
(Court  of  Appeals  of  New  York.  March  13, 
1908.)  AppeaJ  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  In  the  Sec- 
ond Judicial  Department  (116  App.  Div  780, 
102  N.  Y.  Supp  27),  entered  January  18,  1907, 
affirming  a  judgment  in  favor  of  plaintiff  eu- 
tered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
for  an  alleged  breach  of  contract.  Edward 
S.  Rapallo,  for  appellant.  George  W.  Mc- 
Senzie,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEiN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASEJ, 
JJ.,  concur. 


DAYTON,  Respondent  t.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  Feb.  18.  1908.)'  Appeal 
from  a  judgment  entered  April  27,  1907.  upon 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(119  At>P.  Div  82,  103  N.  Y.  Supp.  SOT),  over- 
ruling defendant's  exceptions  ordered  to  be 
heard  In  the  iirst  instance  by  the  Appellate  Di- 
vision, and  affirming  a  judgment  In  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action 
to  recover  for  personal  injuries  alleged  to  have 
been  occasioned  by  defendant's  negligence.  I. 
R.  Oeland  and  George  D.  Yeomans  for  appel- 
lant. Samuel  T.  Maddox,  Jr.,  Samuel  Evans 
Maires,  and  Frank  F.  Davis,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN.  C.  J.,  and  GRAY.  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT; 
and  CHASE,  JJ.,  concur. 


DBERING,  Appellant  v.  SCHREYER  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Feb.  18,  1908.)  Appeal  from  a  judgment  of  the 
.\ppellnte  Divisiou  of  the  Supreme  Court  in  the 
First  Judicial  Department  (120  App.  Div.  872, 
105  N.  Y.  Supp.  1112),  entered  July  31,  1907, 
modifying,  and  affirmmg  as  modified,  a  judg- 
ment lt»  favor  of  defendants  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  establish  an  attorney's  lien. 
.Tohn  C.  Toole  and  Clarence  L.  Barber,  for  ap- 
pellant. Alexander  Thain  and  Burton  Thomp- 
son Beach,  for  respondents. 

PER    CURIAM.     Judgment   affirmed,    with 

costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT, 
and   CHASEI,  JJ^  concur. 


DODIN  et  al.,  Appellants,  ▼.  DODIN,  Re- 
spondent, et  al.  (Court  of  Appeals  of  New 
York.  March  10,  1908.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (116 
App.  Div  327.  101  N.  Y.  Supp.  488),  entered 
December  14,  1906,  affirming  a  judgment  in  fa- 
vor of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  on  trial  at  Special  Term 
in  an  action  to  set  aside  a  conveyance  of  real 
property  as  fraudulent  Jacob  Fromme  and  W. 
Stebbins  Smith,  for  appellants.  Frederic  R. 
Coudert  and  Lorenzo   Semple,   for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY.  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT, 
and  HISCOCK,  JJ.,  concur. 


DUDLEY  V.  VANDKRPOEL.  (Court  of  Ap- 
peals of  New  York.  April  21,  1906.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Depart- 
ment (119  App.  Div.  928,  105  N.  Y.  Supp.  1114), 
entered  May  29,  1907,  which  affirmed  an  order 
of  Special  Term  granting  a  motion  for  substitu- 
tion of  attorneys  on  condition  that  the  appel- 
lant herein  pay  her  former  attorney  a  certain 
sum  for  past  services.  Edward  S.  Peck,  for  ap- 
pellant    Carroll  Whitaker,  pro  se. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT. 
VANN.  WERNER,  HIS0CK3K.  and  CHASE, 
JJ.,  concur. 


In  re  EAST  RIVER  GAS  CO.  OF  LONG 
ISLAND  CITY.  (Court  of  Aj^peals  of  New 
York.  Dec.  K  1907.)  Appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (119  App.  Div. 
350.  104  N.  Y.  Supp.  239),  entered  July  11. 
1907^  which  reversed  an  order  of  Special  Term 
denying  a  motion  to  confirm  the  report  of  com- 
missioners of  estimate  and  assessment  and  grant- 
ed such  motion.  Francis  K.  Pendleton,  Corp. 
Counsel  (Theodore  Connoly  and  Thomas  F. 
Noonan,  of  counsel),  for  appellant  city  of  New 
York.  William  S.  Jackson,  Atty  Gen.  (James 
A.  Donnelly,  of  counsel),  for  the  State.  John  A. 
Garver,  for  respondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN.  C.  J.,  and  GRAY,  O'BRIEN. 
VANN,  WERNER.  WILLARD  BARTLETT. 
and  CHASE,  JJ.,  concur. 


FAGAN.  Respondent  t.  McDONNELL,  Ap- 
pellant et  al.  (Court  of  Appeals  of  New  York. 
Feb.  18,  1908.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (115  App.  Div. 
89,  100  N.  Y.  Supp.  641).  entered  October  29, 
190G,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury  in  an  action  of  ejectment. 
James  M.  Gray,  Herbert  T.  Ketcham,  and 
Joseph  E.  Owens,  for  appellant  Herbert  C. 
Smyth  and  Charles  C.  Sanders,  for  respondent. 

PER  CURIAM,  Judgment  affirmed,  with 
costs* 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WILLARD  BARTLETT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


FARMER,  Appellant,  t.  NEW  YORK  CENT. 
&  H.  R.  R.  Co.,  Respondent  (0>urt  of  Appeals 
of  New  York.  Jan.  31,  1908.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(120  App.  Div.  898,  105  N.  Y.  Supp.  1115), 
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entered  June  IB.  1907,  affirming  a  judgment  In 
favor  of  defendant  entered  upon  a  dismissal  of 
the  comidalnt  by  the  court  at  a  Trial  Term  in 
an  action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  occurred  through  de- 
fendant's negligence.  John  N.  Carlisle,  for  ap- 
iwllant     Henry  Pnrcell,  for  respondent 

PESR  CURIAM.  Judgment  afBrmed,  with 
eoeta. 

6RAT,  HAIGHT,  HISCOCK  and  CHA8B3, 
JJ.,  concur.  CDLJvBN,  C.  J.,  and  WILLARD 
BARTLETT,  J.,  dissent.  WERNER,  J.,  ab- 
sent. 


PORKHAMER,  Appellant,  v.  HABBRLB 
CRYSTAL  SPRING  BREWING  CO.,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Jan.  28,  19(&.)  Appeal  from  a  judgment  of  the 
Api>eIlBte  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (117  App.  Div.  918, 
102  N.  Y.  Snpp.  1136),  entered  January  29, 
1907,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  to  re- 
cover for  the  death  of  plaintiff's  intestate  al- 
leged to  have  occurred  through  defendant's  neg- 
ligence. Frank  C.  Sargent,  for  appellant.  J. 
Ik.  Cheney,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J..  GRAY,  HAIGHT,  WII/- 
liARD  BARTLETT,  HISCOCK,  and  CHASE, 
JJ.,  concur.    WERNER,  J.,  absent. 


FOSTER,  Respondent,  v.  INTERNATION- 
AL PAPER  CO^  Appellant  ((3onrt  of  Appeals 
.  of  New  York.  Feb.  18,  1908.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Ciourt  in  the  Fourth  Judicial  Department 
(lie  App.  Div.  923.  101  N.  Y.  Supp.  1121),  en- 
tered January  15,  1907,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  6ew  trial  in  an 
action  to  recover  for  personal  injuries  alleged 
to  have  been  occasioned  through  defendant's  neg- 
ligence. Alfred  W.  Gray,  for  appellant.  I^icwis 
£.  Cart,  Abram  F.  Servin,  and  Thomas  Watts, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  X,  and  GRAY.  VANN,  WIL- 
LARD BARTLETT.  HISCOCK,  and  CHASE, 
JJ.,  concur.     HAIGHT.  J.,  not  sitting. 


FULLER,  Respondent,  v.  MUNICIPAL 
TELEGRAPH  &  STOCK  CO.,  Appellant 
(Court  of  Appeals  of  New  York.  April  24, 
1908.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Third 
Judicial  Department  (117  App.  Div.  .1.^2.  1(J2 
N.  Y.  Supp.  154),  entered  January  25,  1907,  af- 
firming a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee  in  nn  action  to  re- 
cover certain  sums  of  money  paid  as  margins  on 
the  purchase  and  sale  of  certain  shares  of  stock. 
D.  Cady  Herriek  and  John  A.  Delehanty,  for 
appellant  James  Jenkins  and  John  A.  Ste- 
phens, for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 


GALLOWAY,  Respondent,  v.  ERIE  B.  (30., 

Appellant.  (Court  of  Appeals  of  New  York. 
April  24,  1908.  Api)eal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
S.K»i  i  Judicial  Department  (116  App.  Div.  777, 


102  N.  T.  Supp.  26),  entered  January  24,  1007, 
affirming  a  judgment  In  favor  of  plaintiff  enter- 
ed upon  a  verdict  and  an  order  denying  a  mo- 
tion for  a  new  trial  in  an  action  to  recover  dam- 
ages alleged  to  have  been  occasioned  by  delay 
in  the  transportation  of  a  car  of  cattle.  Henry 
Bacon,  for  appellant  M.  N.  Kane,  for  respond- 
ent. 

PER  CURIAM.  Judgment '  affirmed,  with 
costs,  on  opinion  below. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
WERNER,  WILLARD  B.\RTLETT,  and 
chase:,  JJ.,  concur.    YANN,  J.,  not  aitting. 

GASQUET,  Respondent,  t.  WHITEHEAD 
et  al..  Appellants.  (C!ourt  of  Appeals  of  New 
York.  March  13,  1908.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (117 
App.  Div.  921,  102  N.  Y.  Supp.  1137).  entered 
February  18,  1907,  affirming  a  judgment  in  fa- 
vor of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial  in  au 
action  by  an  attorney  to  recover  one-half  of  an 
extra  allowance  awarded  to  the  defendants  as 
attorneys  in  an  action  nnder  an  alleged  agree- 
ment for  a  division  of  compensation  and  costs. 
George  A.  Strong  and  Marshal  Steams,  for 
appellants.  James  D.  Fessenden,  for  respond- 
ent 

PER  CURIAM.  Judgment  afBrmed,  with 
costs,  on  the  ground  that  the  record  contains  no 
exception  which  presents  the  question  of  law 
whether  the  contract  sned  upon  was  valid  or 
not. 

CULLEN,  O.  J,  and  VANN,  WERNER, 
HISCOCK,  and  CHASEJ,  JJ.,  concur.  GRAY 
and  HAIGHT,  JJ.,  dissent 

GILMARTIN,  Respondent  v.  BUCHANAN 
et  al.,  Appellants.  (Court  of  Appeals  of  New 
York.  Nov.  26,  1907.)  .Motion  to  dismiss  an 
appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  CJourt  in  the  Second  Judicial  De- 
partment (121  App.  Div.  918,  106  N.  Y  Supp. 
1127),  entered  October  24,  1907,  which  affli-med 
an  order  of  the  court  at  a  Trial  Term  denying  a 
motion  to  set  aside  a  verdict  in  favor  of  plain- 
tiff aud  for  a  new  trial.  The  motion  was  made 
upon  the  ground  that  the  Oiurt  of  Appeals 
had  no  jurisdiction  to  review  the  order  appeal- 
ed from.  Dwight  S.  Herriek,  for  the  motion. 
Mathew  Bushnell,  opposed. 

PER  CURIAM.  Motion  granted,  and  ap- 
peal dismissed,  with  costs,  and  $10  coste  ol 
motion. 


GILMORE,  Respondent,  t.  SYRACSUSE 
LJGHTIXG  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  March  10,  1908.)  Ap- 
peal from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Ju- 
dicial Department  (116  App.  Div.  021,  101  N. 
Y.  Snpp.  1123),  entered  December  7,  1900, 
afTirmiog  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  re- 
ceived through  defendant's  negligence.  Edward 
Schoeneck,  for  appellant  Theodore  E.  Hancock, 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNEai,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


GILMORE,  Respondent,  r.  SYRACTUSE 
LIGHTING  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  April  24,  1908.)  No 
opinion.  Motion  for  reargument  denied  with 
$10  costs.    See  101  N.  Y.  534,  84  N.  B.  Ilia 
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GILROT,  Appellant,  t.  BVERSON-HICK- 
OK  CO.  et  al..  Respondents.  (Court  ot  Ap- 
peals of  New  York.  Feb.  25,  1908.)  No  opin- 
ion. Motion  for  reargument  denied,  with  $10 
costs.    See  190  N.  T.  651  83  N.  B.  1125. 


GOULD  et  al.,  Respondents,  t.  SPRINGER, 
Appellant.  (Conrt  of  Appeals  of  New  Tork. 
Feb.  18,  1908.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  E^rst  Judicial  Department  (119  App.  Div. 
868,  103  N.  Y.  Supp.  1126),  entered  April  23, 
1907,  affirming  a  judgment  In  favor  of  plaintiffs 
entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
upon  an  alleged  contract.  A.  J.  Dittenhoefer 
and  John  T.  Easton,  for  appellant.  David  EL 
Taylor,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  0.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLrARD  BARTLETT,  HISCOCK, 
and  CHASiS,  JJ.,  concur. 


In  re  HANSEN.  (Court  of  Appeals  of 
New  York.  April  21,  1908.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (120 
App.  Div.  377,  105  N.  Y.  Supp.  159),  entered 
July  24,  1907,  suspending  the  appellant  from 
practice  as  an  attorney  and  counselor  at  law. 
Frank  Moss  and  Isidor  Wels,  for  appellant 
Austen  Ci.  Fox,  for  respondent. 

PER  CURIAM.  Order  affirmed,  without 
costs. 

CULLEN,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ»  concor. 


HAYWARD  T.  EMPIRE  STATE  SUGAR 
CO.  et  al.  (Conrt  of  Appeals  of  New  York. 
March  10,  1906.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  (Tourt  in 
the  Fourth'  Judicial  Department  (105  App.  Div. 
21,  93  N.  Y.  Supp.  440),  entered  May  10,  1905, 
affirming  a  judgment  in  favor  of  defendant,  re- 
spondent, entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  without  a 
Jnry  in  an  action  to  recpver  upon  a  promissory 
note.  E.  W.  Hamm,  for  appellant  Charles  T. 
Ennis,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  CHASE,  JJ.,  concur. 
HISCOCK,  J.,  not  sitting. 


HEARST,  Appellant  ▼.  McCLBLLAN. 
Mayor,  et  al..  Respondents.  (Court  of  Ap- 
peals of  New  York.  Feb.  18,  1908.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  In  the  Second  Judicial  De- 
partment (116  App.  Div.  928,  102  N.  Y.  Supp. 
1138),  entered  September  20,  1907,  afflrmmg 
a  judgment  in  favor  of  defendants  entered  up- 
on a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term  in  a  taxpayer's  ac- 
tion to  restrain  the  defendants  from  auditing 
and  paying  certain  bills  for  electric  lighting. 
Clarence  J.  Shearn,  for  appellant.  Francis  K. 
Pendleton,  Corp.  Counsel  (Theodore  Connoly, 
of  counsel),  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.    J.,    and    HAIGHT,    VANN, 

WERNER,  and     HISCOCK,     JJ.,     concur. 

GRAY    and  WILLARD    BARTLETT,    JJ., 
not  sitting. 


HEI,D,  Respondent,  v.  FRANKLIN  BREW- 
ING CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  March  3,  1906.)  Motion  to  dis- 
miss an  appeal  from  a  Judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (123  App.  Div.  — , 
108  N.  Y.  Supp.  1134),  entered  January  24, 1908, 
affirming  a  Judgment  in  favor  of  plaintiff  ca- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
for  an  alleged  breach  of  contract  The  motion 
was  made  upon  the  ground  that  the  appeal  was 
taken  for  delay  only,  no  questions  b^g  pre- 
sented which  the  Court  of  Appeals  conld  re- 
view John  Bogart,  for  the  motion.  Henry 
F.  Cochrane,  opposed. 

PER  CURIAM.  Motion  granted,  and  ap- 
peal dismissed,  with  costs,  and  $10  costs  of 
motion. 


HOFFMAN,  Appellant  ▼.  UNION  DIMS 
SAVINGS  INSTITUTION,  Respondent  (Court 
of  Appeals  of  New  York.  March  10.  190&) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Conrt  in  the  First  Ju- 
dicial Department  (117  App.  Div.  923,  108  N. 
V  Supp.  1129),  entered  March  6,  1907,  af- 
firming a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  in  an  action  to-  recover  an 
amount  deposited  with  defendant  by  plaintiffs 
intestate  and  drawn  oat  after  her  death  under 
a  power  of  attorney.  I.  Batch  I/ouis,  for  appel- 
lant   C.  N   Bovee,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  HISCOCK,  JJ.,  concur. 


HOLMB»,  Respondent  V.  SEAMAN,  Appel- 
lant (Conrt  of  Appeals  of  New  York.  Feb.  18, 
19080  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (117  App.  Div.  381,  102  N. 
Y  Supp.  616),  entered  Pebmary  15,  1907,  af- 
firming a  judgment  in  favor  of  plaintiff  entered 
npon  the  report  of  a  referee  in  an  action  to  sec 
aside  certain  assignments  on  the  ground  of  fraud. 
Albert  Stickney,  for  appellant  George  W. 
Weiffenbach,  for  respondent 

PER  CURIAM.  Judgment  affirmed  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 


In  re  HOYT'S  WILL.  (Court  of  Appeals  of 
New  York.  April  21,  1908.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (12:^ 
App.  Div.  914,  107  N.  Y.  Supp.  1130),  entered 
November  29,  1907,  which  affirmed  a  decree  of 
the  Kings  county  Surrogate's  Court  admitting 
to  probate  the  will  of  Samuel  N.  Hoyt,  deceased. 
Joseph  P.  Howe,  for  api>ellant  William  N. 
Dykman  and  Frederic  D.  Philips,  for  respond- 
ents. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


JACKSON  et  al..  Appellants,  t.  ROWE,  Re- 
spondent (Court  of  Appeals  of  New  York.  Feb. 
18.  1908.)    Appeal  from  a  judgment  of  the  Ap- 

gellate  Division  of  the  Supreme  CJourt  in  the 
econd  Judicial  Department  (106  App.  Div.  65, 


Digitized  by 


Google 


N.TJ 


MEMOHANDUM  DECISION& 


1115 


614,  94  N.  T.  Sapp.  568),  entered  July  12,  1905, 
affirming  a  judgment  m  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  an  order  denying  a  motion 
for  a  new  trial  in  an  action  to  determine  con- 
flicting claims  to  real  property.  John  L.  Wells, 
for  appellants.  Frederick  B.  Woodruff  ana 
George  S.  Bizby,  for  respondent. 

FDR  CURIAM.  Judgment  affirmed,  with 
costs.' 

CUIiLEIN,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CUASE,  J  J.,  concur. 


JUNOMAN,  Respondent,  v.  PARKER,  Ap- 
pellant (Court  of  Appeals  of  New  York.  Feb. 
25,  190S.)  Motion  to  dismiss  an  appeal  from 
a  Judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (123  App.  Div.  023, 107-  N.  T.  Supp.  1131), 
entered  January  23,  1908,  affirming  a  judprnent 
in  favor  of  plaintiff  entered  upon  a  verdict  di- 
rected by  the  court  and  an  order  denying' a  mo- 
tion for  a  new  trial  in  an  action  for  money  had 
and  received.  The  motion  was  made  upon  the 
ground  that  the  Court  of  Appeals  is  without 
jurisdiction  to  hear  the  appeal,  no  questions  of 
law  being  Involved.  Milton  Mayer,  for  the  mo- 
tion.   Andrew  D.  Parker,  opposed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


JOHNSON,  Respondent,  v.  BOARD  OF  ED- 
UCATION OF  CITY  OF  NEW  YORK,  Appel- 
lant (Court  of  Appeals  of  New  York.  Jan.  31, 
1908.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  In  the  Sec- 
ond Judicial  Department  (119  App.  Div.  874, 

104  N.  Y.  Supp.  1130),  entered  April  19,  1907, 
affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  in  an  action 
to  recover  the  difference  between  the  amount  of 
■alary  paid  to  the  plaintiff  and  the  amount  to 
which  she  claimed  to  be  entitled  as  an  assistant 
to  the -principal  of  a  public  schoel  in  the  city  of 
New  York.  Francis  K.  Pendleton,  Corp.  Coun- 
sel (Theodore  Connoly.  Stephen  O'Brien,  and 
Thomas  I>\  Noooan,  of  counsel),  for  appellant 
Albert  C.  Aubery,  for  respondent 

PER  CURIAM.  Judgment  affirmed  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
WERNER,  WILLARD  BARTLETT,  HIS- 
CX)CK,  and  CHASE,  JJ.,  concur. 

KAVANAUGH       t.       COMMONWEALTH 

TRUST  CO.  OF  NEW  YORK  et  al.  (Court  of 
Appeals  of  New  York.  March  3,  1908.)  Ap- 
peal, by  iiermission,  from  an  order  of  the  Antel- 
late  Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (120  App.  Div.  902, 

105  N.  Y.  Supp.  1124),  entered  June  27,  1907, 
which  affirmed  an  interlocutory  judgment  of 
Special  Term  overruling  a  demurrer  to  the  com- 
plaint in  a  stockholders  action  to  recover  for 
the  benefit  of  the  corporation  damages  from 
former  directors  thereof  alleged  to  have  l>een 
occasioned  by  their  neglect.  The  following 
question  was  certified:  Does  the  complaint 
of  the  plaintiff  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendants 
Charles  W.  Wetmore  and  Charles  F.  Brooker?" 
Francis  D.  Pollak,  for  appellants.  Ejdgar  T. 
Brackett,  for  respondent 

PER  ODRIAM.  Order  affirmed,  with  costs. 
Question  certified  answered  in  the  affirmative. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  HISCOCK,  Jj.,  concur. 

fn  re  KIDD'S  ESTATE.  (Court  of  Appeals 
ot  New  York.     April  7,  1008.)     No  opinion. 


Motion  to  amend  dedsion,  so  aa  to  show  that 
questions  were  determined  thereby  involving  a 
construction  of  provisions  of  the  federal  Consti- 
tution, granted.  See  188  N.  Y.  274,  80  N.  B. 
924. 


LA  BARBERA.  Appellant,  t.  UNION  RT. 
CO.,  Respondent.  (Court  of  Appeals  of  New 
York.  March  13,  1908.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  B^rst  Judicial  Department  (llo 
App.  Div.  899,  101  N.  Y.  Supp.  1128),  entered 
November  14,  1006,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term  in 
an  action  to  recover  for  loss  of  services  and  ex- 
pense incurred  by  reason  of  personal  injuries 
alleged  to  have  been  sustained  by  plaintiff's  wife 
through  defendant's  negligence.  George  J.  Mc- 
Donnell, Michael  O  Rini  and  Charles  C.  Smith, 
for  api>ellant.  Edward  D.  O'Brien  and  Henry 
A.  Robinson,  for  respondent 

PESB  CURIAM.  Judgment  affirmed  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 


LAING,  Respondent,  t.  PELTON  WATER 
WHEEL  CO.,  Appellant  (Court  of  Appeals  of 
Mew  York.  April  7,  1908.)  Motion  to  dismisa 
an  appeal  from  a  judgment  of  the  AppelUtte  Di- 
vision of  the  Supreme  Court  in  the  First  Judi- 
cial Department  (122  App.  Div.  677,  107  N.  Y. 
Supp.  &e>),  entered  December  28,  1907,  modify- 
ing, and  affirming  as  modified,  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  • 
referee.  The  motion  was  made  upon  the  grounda 
that  the  decision  of  the  Appellate  Division  was 
unanimous,  that  the  findings  of  fact  must  be 
presumed  to  be  supported  by  the  evidence,  that 
those  findings  plainly  sustain  the  conclusions  of 
law,  that  the  exceptions  are  frivolous^  and  that 
no  question  of  law  reviewable  by  this  court  is 
presented  by  tha  record.  Benjamin  N.  Cardoso, 
for  the  motion.  Frederick  E.  Anderson,  oppos-, 
ed. 

PER   CURIAM.     Motion   denied,   with  |10 

OOStB. 


LINDEN,  Appellant  v.  THIBRIOT  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Jan.  28,  1008.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (120  App.  Div. 
876,  105  N.  Y.  Supp.  1127),  entered  June  21, 
1907,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  to 
recover  on  an  alleged  contract  of  guaranty.  L. 
La  Sin  Kellogg  and  Alfred  O.  Pett£,  for  appel- 
lant   Charles  H.  Ayres,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CUUvEN,  C.  J.,  and  GRAY,  HAIGHT, 
HISCOCK,  and  CHASE,  JJ.,  concur.  ED- 
WARD T.  BARTLErrT  and  WERNER,  JJ, 
absent 


McGLENNON,  Respondent,  v.  CHASE 
BROS.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Feb.  18,  1908.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (115  App.  Div.  921, 101  N.  Y.  Supp.  1133), 
entered  November  26,  1006,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  upon  an  alleged 
account   stated  for  lerTioea  tendered.    Horace 
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McGutre,  for  appellant.  George  D.  Reed,  for 
respondent. 

PBJR  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAT,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLBTT, 
and  CHASE,  JJ.,  concur. 


MACKAT,  Respondent,  v.  SEAMAN,  Appel- 
lant. (Court  of  Appeals  of  New  York.  March 
13,  1008.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (116  App.  Div.  924, 
102  N.  Y.  Supp.  1142),  entered  January  15. 
1907,  affirming  a  jud^ent  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new. trial  in  an  action  to  re- 
cover damages  alleged  to  have  been  sustained 
through  the  false  representations  of  the  defend- 
ant in  a  sale  of  stock  to  the  plaintiff.  Waldo 
G. 'Morse,  for  appellant.  James  M.  Gray,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  and  10  per  cent,  damages  for  delay  un- 
der section  3251  of  the  Code  of  Civil  Procedure. 

CUIXEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


MAGOUN  et  al.,  Appellanta,  t.  QUIGLBY  et 
al.,  Respondents.  (Court  of  Appeals  of  New 
York.  Jan.  28,  1908.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  In  the  First  Judicial 
Department  (115  Apn.  Div.  226,  100  N.  Y. 
Supp.  1037)  entered  December  27,  1906,  which 
affirmed  a  Judgment  in  favor  of  defendants  en- 
tered upon  a  dismissal  of  the  complaint  on  trial 
at  Special  Term.  The  motion  was  made  upon 
the  grounds  that  the  Court  of  Appeals  had  no 
jurisdiction  to  review  the  judgment  appealed 
from  ;  the  action  being  one  to  set  aside  a  sale 
or  transfer  in  fraud  of  creditors,  the  judgment 
of  the  Appellate  Division  having  been  onani- 
moas,  and  permission  to  appeal  not  having  been 
granted.  Alfred  S.  Brown,  for  the  motion. 
Robert  D.  Murray,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs,  and  $10  costs  of  motion. 


MIKOS.  Respondent,  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Appellant.  (Court  of  Appeals 
of  New  York.  Jan.  31,  1908.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(118  App.  Div.  536,  102  N.  Y.  Supp.  995),  en- 
tered March  11,  1907,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial  in  an 
action  to  recover  for  the  death  of  plaintiff's  in- 
testate alleged  to  have  occurred  through  defend- 
ant's negligence.  Charles  A.  Pooley,  for  appel- 
lant. H.  J.  Swift  and  Frank  E.  Wade,  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
WERNER,  WILLARD  BARTLETT,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 


MOREHOUSE,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant.  (Court  of  Ap-. 
peals  of  New  York.  Feb.  25.  1908.)  Moticm 
to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (123  App.  Div.  — , 
108  N.  Y.  Supp.  152),  entered  January  13,  1908, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  decision  of  the  court  on  trial  at 


Special  Term  in  an  action  to  foreclose  an  at- 
torney's Hen.  The  motion  was  made  upon  the 
ground  that  under  the  provisions  of  section  191 
of  the  Code  of  Civil  Procedure  the  appeal  was 
unauthorized.  Wilmot  L.  Morehouse,  for  the 
motion.    A.  M.  Williams,  opposed. 

PER  CURIAM.     Motion  denied,   with  $10 
costs. 


NBIDLINGER,  Respondent,  t.  ONWARD 
CONST.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  April  7,  1908.)  No  opinion.  Mo- 
tion for  reargument  denied,  with  SIO  costs.  See 
188  N.  Y.  672,  80  N.  E.  1114. 


NEIDUNGER.  Respondent,  ▼.  STOKES. 
Appellant.  (Court  of  Appeals  of  New  York. 
April  7,  1908.)  No  opinion.  Motion  for  rear- 
gument denied,  witti  SIO  costs.  See  188  N.  X. 
572,  80  N.  B.  1114. 


OLSEN.  Respondent,  t.  NEW  YORK  ft  L. 
I.  TRACTION  CO.,  Appellant     (Court  of  Ap- 

Seals  of  New  York.  April  7,  1908.)  Motion  to 
ismiss  an  appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (124  App.  Div.  — . 
108  N.  Y.  Supp.  1142),  entered  March  5.  1908, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial.  The  motion  was  made 
upon  the  ground  that  the  appeal  is  unauthoriz- 
ed; the  decision  of  the  Appellate  Division  hav- 
ing been  unanimous  by  all  of  the  judges  who 
considered  the  appeal.  Pierre  M.  Brown,  for 
the  motion.    I.  R.  Oeland,  opposed. 

PE^R   CURIAM.     Motion   denied,  with   $10 
costs. 


PEOPLE,  Respondent,  v.  DAVIS,  Appellant 
(Court  of  Appeals  of  New  York.  Feb.  18, 
1908.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  (122  App.  Div.  569,  107  N. 
Y.  Supp.  426).  entered  December  6,  1907,  which 
affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  the  county  of  New 
York  convicting  the  defendant  of  the  crime  of 
perjury.  Wilford  H.  Smith,  for  appellant 
William  Travers  Jerome,  Dist.  Atty.  (Robert 
S.  Johnstone,  of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  a  J.,  and  GRAY.  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


PEOPLE,  Respondent  v.  DUNHAM,  Appel- 
lant. (Court  of  Appeals  of  New  York.  April 
7,  1908.)  Motion  to  dismiss  an  appeal  from  an 
order  of  the  Appellate  Division,  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (122 
App.  Div.  905,  106  N.  Y.  Supp.  1140),  entered 
November  25,  1907,  which  amrmed  an  order  of 
the  Schenectady  County  Court  denying  a  mo- 
tion to  resettle  a  case  on  appeal.  The  motion 
was  made  on  the  ground  that  the  order  of  the 
Appellate  Division  was  not  appealable  to  the 
Court  of  Apiieals.  Walter  Brfggs,  for  the  mo- 
tion.   Daniel  Naylon,  Jr.,  opposed. 

PER  (7URIAM.  Motion  granted,  and  appeal 
dismissed. 


PEOPLE,  Respondent  ▼.  EATON,  Appel- 
lant. (Court  of  Appeals  of  New  York.  April 
21,  1908.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first 
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Judicial  Department  (122  App.  Div.  706,  107 
N.  T.  Supp.  849),  entered  December  20,  1907, 
whicli  affirmed  a  judgment  of  the  Coart  of  Gen- 
eral Sessions  of  the  Peace  in  the  county  of  New 
York,  rendered  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  grand  larceny  in  the 
second  degree.  Henry  Hardwiclce,  Carl  Pischer- 
Hansen^and  Alexander  Micbaelson,  for  appel- 
lant, William  Travers  Jerome,  Dist.  Atty. 
(Robert    C.  Taylor,  of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLBTT, 
and  CHASE,  JJ.,  concur. 


PEOPLE  V.  GERMAN  BANK.  ((3ourt  of 
Appeals  of  New  York.  April  14,  1908.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (116  App.  Div.  C87,  101  N.  Y.  Supp.  917), 
entered  January  5,  1907,  which  affirmed  an  or- 
der of  Special  Term  denying  a  petition  that  a 
certain  deposit  in  the  German  Bank  be  set  off 
against  a  certain  promissory  note.  Adelbert 
Moot,  George  S.  Potter,  and  Helen  Z.  M.  Rod- 
gers,  for  appellants.  Uharles  Diebold,  Jr.,  for 
respondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN,  0.  J.,  and  GRAY,  VANN,  WER^ 
NER.  HISCOCK,  and  CHASE,  JJ.,  concur. 
HAIGHT,  J.,  not  sitting. 


PEX)PLE.  Respondent,  v.  KOERNER,  Ap- 
pellant. (Court  of  Appeals  of  New  York. 
March  10,  1908.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (117  App.  Div.  40, 
102  N.  Y.  Supp.  93),  entered  January  11,  1907, 
which  affirmed  a  judgment  of  the  Court  of  Gen- 
eral Sessions  of  the  Peace  in  the  county  of  New 
York,  rendered  upon  a  verdict  convicting  the  de- 
fendant of  the  crime  of  murder  in  the  second 
degree.  K.  Henry  Rosenberg  and  Abraham 
Levy,  for  ap>]^llant.  William  Travers  Jerome, 
C.  Taylor,  of  counsel),  tor 


Dist.  Atty.  (Robert 
the  People. 

■PER  CURIAM, 
firmed. 


Judgment  of  conviction  af- 


CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLBTT, 
and  HISCOCK,  JJ.,  concur. 


PEOPLE  V.  MILES  et  al.  (Court  of  Appeals 
of  New  York.  April  21,  1908.)  Appeal  from 
an  order  of  the  Appellate  Division  of.  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(123  App.  Div.  862.  108  N.  Y.  Supp.  510),  en- 
tered January  17,  1908,  which  affirmed  a  judg- 
ment of  the  Kinfs  County  Court  rendered  upon 
a  verdict  convictmg  the  defendants  of  the  crime 
of  conspiracy.  Martin  S.  Lynch,  for  appellants. 
John  F.  Clarke,  Dist.  Atty.  (Robert  H.  Elder, 
of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  C.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNER,  and  CHASE,  JJ.,  concur. 
HISCOCK,  J.,  absent. 


PEJOPLE.  Respondent,  v.  NASH  et  al.,  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
April  24.  1908.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supremo  Court  in  the 
Fourth  Judicial  Department  (123  App.  Div.  909, 
107  N.  Y.  Supp.  1141),  entered  December  6, 
1907,  which  affirmed  a  judgment  of  the  Onon- 
daga County  Court  rendered  upon  a  verdict  con- 
victing the  defendant  of  the  crime  of  grand  lar- 


ceny in  the  second  degree.  Harry  H.  Stone,  for 
appellants.  George  Hi  Bond,  Dist.  Atty.  (George 
W.  Standen,  of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CUIJ^EN,  C.  J.,  and  GRAY,  HAIGHT, 
WERNER,  WILLARD  BARTDETT,  and 
CHASE.  JJ.,  concur.    VANN,  J.,  not  sitting. 


PEOPLE,  Respondent,  v.  WAGAR,  Appel- 
lant. (Court  of  Appeals  of  New  York.  April 
14,  19()o.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (116  App.  Div.  922, 
101  N.  Y.  Supp.  1138),  entered  December  28, 
1906,  which  affirmed  a  judgment  of  the  Monroe 
County  Court  rendered  upon  a  verdict  convicting 
the  defendant  of  the  crime  of  abortion.  George 
Raines,  for  appellant.  Stephen  J.  Warren,  Dist. 
Atty.  (Howard  H.  Wideuer,  of  counsel),  for  the 
People. 

PER  CURIAM.  While  the  evidence  adduced 
on  the  trial  to  establish  the  guilt  of  the  defend- 
ant is  far  from  satisfactory,  we  cannot  declare 
as  a  matter  of  law  that  it  was  insufficient  to 
warrant  the  submission  of  the  case  to  the  jury. 
Under  the  limited  power  of  review  vested  in  us 
by  the  Constitution,  we  must  therefore  affirm 
the  judgment.    Judgment  of  conviction  affirmed. 

CULLEN,  O.  J.,  and  GRAY,  HAIGHT. 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 

'PEOPLE,  Appellant,  v.  WARNER,  Respond- 
ent. (Court  of  Appeals  of  New  York.  April  21, 
3908.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second 
Judicial  Department  (116  App.  Div.  863,  102  N. 
Y.  Supp.  362),  entered  January  29,  1907,  which 
reversed  an  order  of  the  Suffolk  County  Court 
affirming  a  judgment  of  the  Court  of  Special 
Sessions  of  the  town  of  Southampton  convict- 
ing the  defendant  of  a  violation  of  the  forest, 
fisn,  and  game  law.  George  H.  Furman,  for 
the  People.    Charles  M.  Stafford,  for  respondent 

PER  CURIAM.    Appeal  dismissed. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISCOCK, 
and  Chase,  JJ.,  concur. 


PEOPLE,  Respondent,  v.  WAY,  Appellant. 
(Court  of  Appeals  of  New  York.  March  10, 
1008.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  (119  App.  Div.  344,  104  N. 
Y.  Supp.  277),  entered  May  15,  1907,  which  af- 
firmed a  judgment  rendered  at  a  Trial  Term  for 
the  county  of  New  York  u^on  a  verdict  convict- 
ing the  defendant  of  the  crime  of  assault  in  the 
first  degree.  Lyman  A.  Spalding,  Forbes  J. 
Hennessy,  Daniel  O'Reilly,  and  George  S.  Sco- 
fleld,  Jr.,  for  appellant.  William  Travers  Je- 
rome, Dist  Atty.  (Robert  S.  Johnstone,  of  coun- 
sel), for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCJOCK,  and  CHASE, 
JJ.,  concur. 


PEOPLE  ei  rel.  CAMPBELL  et  al..  Appel- 
lants, V.  CITY  OF  BUFFALO,  Respondent 
(Court  of  Appeals  of  New  York.  Jan.  28.  190S.) 
Appeal  from  an  order  of  the  Appellate  Division 
of  tlie  Supreme  Court  in  the  Fourth  Judicial 
Department  (119  App.  Div.  913,  104  N.  Y.  Supp. 
1137),  entered  May  3,  1907,  which  affirmed  an 
order  of  Special  Term  quashing  a  writ  of  cer- 
tiorari to  review  an  assessment  for  paving  in 
the  city  of  Buffalo.    Edward  R  Tanner,  for  ap- 
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pellants.  Samuel  F.  Moran  and  Louis  E.  Des- 
becker,  for  respondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN,  C.  J„  and  GRAY,  VANN.  WER- 
NER, WILLARD  BARTLETT,  HISCOOK, 
and  CHASE,  JJ.,  concur. 

PEOPLE  ex  rel.  JACQUES,  Respondent,  v. 
FLAHERTY.  Sheriff,  Appellant  (Court  of  Ap- 
peals of  New  York.  March,  3,  1908.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (122  App.  Div.  878.  107  N.  Y.  Supp.  415), 
entered  December  5,  1907,  which  affirmed  an 
order  of  Special  Term  sustaining  writs  of  habeas 
corpus  and  certiorari  and  directing  that  the  re- 
lator be  discharged  from,  custody.  John  F. 
Clarke,  Dist.  Atty.  ('Peter  P.  Smith,  of  counsel), 
for  appellant.    Meier  Steinbriuk,  for  respondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

GRAY,  HAIGHT,  VANN,  WERNER,  WIL- 
LARD BARTLETT,  and  HISCOOK,  JJ.,  con- 
cur.   CULLEN,  O.  J.,  dissents. 


PEOPLE  ex  rel.  MELENBACKER,  Appel- 
iant,  T.  HARRISON  et  al..  Respondents.  (Court 
of  Appeals  of  New  York.  April  24,  1908.) 
Appeal  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth 
.Judicial  Department  (123  App.  Dlv.  914,  108 
N.  Y.  Supp.  1144),  entered  February  13,  1908, 
which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  for  a  peremptory  writ  of  manda- 
mus to  compel  defendants  to  institute  condem- 
nation proceedings  to  acquire  certain  rights  and 
easements  of  relator  alleged  to  have  been  de- 
stroyed by  the  construction  of  a  railroad  cross- 
ing. Henry  P.  Nevins.  for  appellant.  Thomas 
L.  Newton,  for  respondents. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  PETERS,  Respondent,  v. 
ADAM  et  al.,  Appellants.  (Court  of  Appeals  of 
New  York.  Jan.  21,  1908.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (122 
App.  Div.  898,  107  N.  Y.  Supp.  1142),  entered 
November  27,  1907.  which  affirmed  an  order  of 
Special  Term  granting  a  motion  for  a  perempto- 
ry writ  of  mandamus  to  compel  the  defendants 
to  reclassify  and  place  in  the  exempt  class  the 
position  of  chief  clerk  in  the  bureau  of  engineer- 
ing in  the  citT  of  Buffalo.  Samuel  F.  Moran, 
Louis  E.  Desoecker.  and  William  S.  Jackson, 
Atty.  Gen.  (Samuel  H.  Ordway,  of  connsel),  for 
appellants.    Simon  Fleischmann,  for  respondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, WILLARD  BARTLETT,  HISCOOK, 
and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  PETERS,  Respondent,  t. 
ADAM  et  al.,  Oivil  Service  Com'rs,  Appellants. 
(Court  of  Appeals  of  New  York.  Jan.  21, 
1908.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (122  App.  Dlv.  898,  107 
N.  Y.  Supp.  1142),  entered  November  27,  1907, 
which  affirmed  an  order  of  Special  Term  grant- 
ing a  motion  for  a  peremptory  writ  of  manda- 
mus to  compel  defendants  to  certify  to  the  pay 
ro'Is  of  the  relator.  Samuel  F.  Moran  and 
Louis  E.  Dcsbecker,  for  appellants.  Simon 
Fleischmann,  for  respondent. 

PER  CURIAM.     Order  affirmed. 

CULLEN.  C.  Jv  and  GRAY,  VANN,  WiER- 
NER,  WILLARD  BARTLETT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  POWERS  ft  MANSFIELD 
CO.,  Respondent,  v.  SCHNEIDER.  Public 
Works  Com'r,  Appellant.  (Court  of  Appeals  of 
New  York.  March  3,  1908.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (124  App. 
Div.  — ,  108  N.  Y.  Supp.  1144),  entered  Jan- 
uaty  9,  1908,  which  affirmed  an  order  of  Special 
Term  granting  a  motion  for  a  peremptory  writ 
of  mandamus  to  compel  the  defendant  to  certify 
to  the  performance  of  a  certain  contract  for 
work  and  materials  and  to  audit  and  allow  the 
claim  of  the  relator  therefor.  George  B.  Well- 
ington, for  appellant.  Thomas  O'Connor,  for 
respondent. 

PER  CURIAM.     Final  order  affirmed,  with 

COBtSr 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BABTLBTT, 
and  HISCOCK,  JJ.,  concur. 

PEOPLE  ex  rel.  WEOTE,  Appellant,  ▼. 
BOARD  OF  SUP'RS  OF  ALBANY  COUN- 
TY, et  al..  Respondents.  (Court  of  Appeals  of 
New  York.  April  21,  1908.)  Appeal,  by  per- 
mission, from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Third  Judi- 
cial Department  (125  App.  Div.  — -,  109  N.  Y. 
Supp.  1142),  entered  March  24,  1908,  which  af- 
firmed an  interlocutory  judgment  of  Special 
Term  sustaining  a  demurrer  to  an  alternative 
writ  of  mandamus.  The  following  questions 
were  certified:  "(1)  Does  the  alternative  writ 
of  mandamus  state  facts  sufficient  to  constitute 
a  cause  of  action  or  grievance  to  redress  which 
a  writ  of  mandamus  could  be  issued,  so  far  as 
the  ballots  mentioned  in  said  vrrit  and  contained 
in  the  ballot  boxes  containing  the  ballots  of  the 
various  election  districts  of  tne  Eighth  Ward  of 
the  city  of  Albany  and  deposited  with  the  cibT 
clerk  of  the  city  of  Albany,  are  couoemed?  (2) 
Has  the  Supreme  Court  jurisdiction  under  sec- 
tion 114  of  the  election  law  (Laws  1896,  p.  966, 
c.  909),  or  under  its  general  power,  authority, 
and  jurisdiction  to  determine  in  this  proceeding 
as  to  the  validity  of  the  ballots  mentioned  in 
said  writ,  contained  in  the  boxes  deposited  with 
the  said  city  clerk,  and  to  order  a  recount  and 
recanvass  of  such  ballots  such  as  provided  by 
said  section  114?  (3)  Is  there  a  defect  of  par- 
ties defendant?"  Charles  B.  Templeton,  for 
appellant.     Daniel  J.  Dugan,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs. 
First  and  second  questions  certified  answered  in 
the  negative;    third  question  not  answered. 

CULLEN,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


PEOPLE  ex  rel.  WILCOX,  Appellant,  r. 
OURTIS,  Clerk,  etc..  Respondent  (Court  of 
Appeals  of  New  York.  M^rch  3,  1908.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (121  App.  Div.  909,  106  N.  Y.  Supp. 
1141),  entered  October  14,  1907,  which  affirmed 
an  order  of  Special  Term  denying  a  motion  for 
a  peremptory  writ  of  mandamus  to  compel  de- 
fendant to  strike  from  the  record  of  arrears  of 
taxes  certain  items  entered  as  taxes  due  and 
unpaid  upon  the  property  of  the  relator.  F.  H. 
Van  Vechten,  for  appellant.  J.  Mortimer  Bell, 
for  respondent. 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

CULLEN.  O.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  HISCOCK,  JJ.,  concur. 


PEOPLE  ex  rfel.  WINTHROP,  Respondent, 
v.  PENDLETON,  Corp.  Counsel,  Appellant. 
(Court  of  Appeals  of  Mew  York.     April   14, 
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1908.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  (120  App.  Div.  801,  105  N. 
Y.  Supp.  746),  entered  July  15,  1907,  which 
reversed  an  order  of  Special  Term  denying  a 
motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  to  institute  proceedings 
to  ascertain  damages  resulting  to  premises  of 
the  relator  from  the  closing  of  a  street  in  the 
city  of  New  Torlc  and  granted  such  motion. 
Francis  K.  Pendleton,  Corp.  Counsel  (Theodore 
Connoly,  John  P.  Dunn,  and  Thomas  C.  Blake, 
of  counsel),  for  appellant  Merle  I.  St  John, 
for  respondent 

PER  CURIAM.  Order  modified,  so  as  to 
strike  therefrom  the  following  provision:  "And 
such  other  owners  of  property  abutting  on  De- 
pew  Place,  between  Forty-Second  and  Forty- 
Third  streets,  as  may  be  affected" — and,  as  so 
modified,  affirmed,  withont  costs  in  this  court 
to  either  party. 

OULLBN,  0.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


PLUNKETT,  Appellant,  t.  RUBEN8TBIN, 
Respondent  (Court  of  Atmeals  of  New  York. 
March  13,  190S.)_    Appeal  from  a  judgment  of 


the  Appellate   Division   of  the   Supreme  Court 

the  Fourth  Judicial  Department  (116  App. 

Div.  922,  101  N.  Y.  Supp.  1139),  entered  De- 


cember 10,  1906,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  directed  by 
the  court  and  an  order  denying  a  motion  for 
a  new  trial  in  an  action  to  recover  certain  per- 
sonal property  which  defendant  had  taken  un- 
der a  chattel  mortgage.  John  D.  Teller,  J.  F. 
Quigley,  and  D.  T.  Quigley,  for  appellant  Am- 
asa  J.  Parker,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CUIiliEN,  O.  J.,  and  GRAY,  EtAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


PUTNAM  ▼.  MNCOLN  SAFE  DEPOSIT 
CX>.  et  al.  (Court  of  Appeals  of  New  York. 
March  13,  19(^)  Motion  to  amend  remittitur. 
See  191  N.  Y.  166,  83  N.  E.  789. 

PERXJURIAM.  Motion  granted,  and  remit- 
titur amended,  so  as  to  read:  "Interlocutory 
judgment  affirmed,  judgment  of  the  Appellate 
Division,  so  far  as  it  modified  and  affirmed  the 
final  judgment  reversed,  and  a  new  trial  order- 
ed, pursuant  to  the  interlocutory  judgment,  be- 
fore the  court  or  before  another  referee  as  the 
court  below  shall  determine;  costs  to  abide 
the  final  award  of  costs." 


EANDRUP,  Respondent  ▼.  McBETH  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York. 
March  10,  1908.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (116  App. 
Div.  195,  101  N.  Y.  Supp.  604),  entered  De- 
cember lo,  1906,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by 
the  court  in  an  action  upon  a  bond  to  recover 
a  deficiency  arising  upon  a  sale  in  foreclosure. 
Charles  F.  Brown  and  Holmes  V.  M.  Dennis, 
Jr.,  for  apiiellants.  Smith  Lent  and  William 
H.  Sweny,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WBRNER,  WILLARD  BARTLETT, 
and  HISCOCK,  JJ.,  concur. 


RATTAY,   Respondent,  t.  ALLBN-DITCH- 
BTT  CO.,  Appellant     (Court  of  Appeals   of 


New  York.  March  10,  1906.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(116  App.  Div.  917,  101  N.  Y.  Supp.  1140), 
entered  January  2,  1907,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  for  an  alleged  breach  of 
contract  George  H.  Taylor,  Jr.,  for  appellant 
Ira  B.  Wheeler,  for  respondent 
PER   CURIAM.     Judgment   affirmed,    with 

CUTAjEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  HISCOCK,  and  CHASE, 
JJ-   concur. 


REALTY  PROTECTIVE  CO.,  Appellant,  y. 
EARLB,  Respondent  (Court  of  Appeals  of 
N^w  York.  Feb.  25,  19(«.)  Motion  to  dismiss 
an  appeal  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Conrt  in  the  First 
Judicial  Department  (119  App.  Div.  890, '  105 
N.  Y  Supp.  1139),  entered  June  1,  1907,  af- 
firming a  judgment  in  favor  of  defendant  enter- 
ed upon  a  dismissal  of  the  complaint  by  the 
court  on  trial  at  Special  Term  in  an  action  to 
impress  a  lien  upon  real  property.  The  motion 
was  made  upon  the  grounds  that  the  action  was 
one  for  services,  permissi<m  to  appeal  had  not 
been  granted,  that  no  question  of  law  was  in- 
volved, that  the  Appellate  Division  had  unani- 
mously decided  that  the  findings  of  fact  were 
supported  by  the  evidence,  and  that  the  excep- 
tions were  frivolous.  Franklin  G.  Manley,  for 
the   motion.      George   W.   Mackellar,    opposed. 

PER  CURIAM.  Motion  granted,  and  ap- 
peal dismissed,  with  costs,  and  $1()  costs  of 
motion. 


In  re  REUBBaU  (Court  of  Appeals  of  New 
York.  March  3,  1906.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (122  App. 
Div.  921,  107  N.  Y.  Supp.  11431,  entered  De- 
cember 20,  1907,  which  affirmed  an  order  of 
Special  Term  directing  the  payment  of  an 
award  made  to  "unknown  ownei^'  in  condem- 
nation proceedings  to  acquire  title  to  Tremont 
avenue,  in  the  borough  of  the  Bronx,  city  of 
New  York,  to  the  petitioner  herein.  Merle  I. 
St.  John,  for  appellant  Eugene  D.  Boyer  and 
Charles  Strauss,  for  respondent 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULtEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT, 
and  HISCOCK,  JJ.,  concur. 


RICHARD  DEiBVES  &  SON,  RcspMident, 
v.  MANHATTAN  LIFE  INS.  CO.,  Appellant 
(Court  of  Appeals  of  New  York.  Feb.  25, 
1908.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(122  App.  Div.  888,  106  N.  Y.  Supp.  1142), 
entered  November  14,  1907,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict directed  by  the  court  in  an  action  to  re- 
cover a  balance  alleged  to  be  due  <»  a  build- 
ing contract.  The  motion  was  made  upon  the 
Sounds  that  the  Court  of  Appeals  bad  no  jur- 
liction  to  review  the  judgment  appealed  from; 
it  being  an  unanimous  affirmance  of  a  judg- 
ment in  an  action  for  services.  John  Franken- 
heimer,  for  the  motion.  Edward  S.  Rapallo 
and  A.  Oialmers  Charles  opposed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


RIDGELY,  Respondent,  v.  BERGSTROM,  et 
al..   Appellants.     (Court   of  Appeals   of   New 
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lork.  Feb.  25,  1908.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial 
Department  (107  N.  Y.  Supp.  1143),  entered 
January  13,  1908,  affirming  a  judgment  in  fa- 
vor of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial  in  an 
action  to  recover  for  an  alleged  breach  of  con- 
tract. The  motion  waa  made  on  the  ground 
that  the  exceptions  were  frivolous.  I.  K.  Oel- 
and,  for  the  motion.  A.  I/ivingston  Norman 
and    Oscar    B.    Bergs  trom,    opposed. 

PER   CURIAM.     Motion   denied,   with   $10 
costs. 


In  re  RIPUET'S  ESTATE.  (Court  of  Ap- 
peals of  New  York.  April  14,  1908.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (122  App.  Div.  419  106  N.  Y.  Supp.  844), 
entered  November  22,  1907,  which  affirmed  an 
order  of  the  Nassau  county  Surrogate's  Court 
assessing  a  transfer  tax  upon  the  estate  of  Sid- 
ney D.  Ripley,  deceased.  Bdmond  O.  Alger,  for 
appellant.  Clifton  P.  Williamson,  for  respond- 
ent. 

PER  CURIAM.  The  order  appealed  from 
should  be  affirmed,  with  costs,  on  the  ground 
that  the  power  of  appointment  created  by  the 
will  of  Sidney  Dillon  in  favor  of  Sidney  Dil- 
lon Ripley  was  limited,  and  could  only  be  ex- 
ercised in  favor  of  persons  who  did  not  take 
ondcr  the  will.  That  is  the  meaning  of  the 
words  in  said  will,  "unless  otherwise  disposed 
of  as  directed  by  the  last  will  of  the  one  so 
dying."  The  great-grandchildren  of  Sidney  Dil- 
lon took  directly  under  his  will,  except  as  their 
interests  may  have  been  divested  or  cut  down 
by  a  valid  exercise  of  the  power.  Order  af- 
firmed. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


RODGERS,  Appellant,  t.  CITY  OF  NEW 
'YORK,  Respondent.  (Court  of  Appeals  of 
New  York.  April  24,  1908.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(120  App.  Div.  880.  105  N.  Y.  Supp.  1141), 
entered  July  19,  1907,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict  di- 
rected by  the  court  in  an  action  to  recover  for 
an  alleged  breach  of  contract  L>.  Leflin  Kel- 
logg and  Alfred  O.  Pett*,  for  appellant.  Fran- 
cis K.  Pendleton,  Corp.  Connsel  (Theodore  Con- 
noly  and  Terence  Farley,  of  counsel),  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLRN.  O.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTUiTT, 
and  CHASE.  JJ-  concut. 


ROSENBACH,  Respondent,  y.  SUPREME 
COURT  I.  O.  P.,  Appellant.  (Court  of  Appeals 
of  New  Yorit.  Feb.  23,  1908.)  Motion  to  dis- 
miss an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (122  App.  Div.  897, 
106  N.  Y.  Supp.  1143),  entered  November  21, 
1907,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial  in  an  action  to  recover 
upon  a  policy  of  life  insurance.  The  motion 
was  made  upon  the  grounds  that  the  Appellate 
Division  had  unanimously  decided  that  the  ver- 
dict was  supported  by  the  evidence,  and  that 
no  questions  of  law  were  presented  for  review: 
the  exceptions  beine  frivolous,  and  the  appeal 


taken  merely  for  delay.    Charles  Van  Voorhis, 
for  the  motion.    O.  P.  Scockwell,  opposed. 

PER   CURIAM.      Motion   denied,   with   $10 
costs. 


SARGENT  V.  ST.  MARY'S  ORPHAN 
BOYS'  ASYLUM  et  al.  (Court  of  Appeals  of 
New  York.  March  10,  1908.)  No  opinion. 
Motion  for  reargument  denied,  with  SIO  costs. 
See  190  N.  Y.  394,  83  N.  E.  38. 


SCHELL  et  al.,  Appellants,  ▼.  CARPEN- 
TER et  al.,  Respondents.  (Court  of  Appeals  of 
New  York.  April  7,  190a)  No  opinion.  Mo- 
tion to  amend  remittitur  denied,  with  $10  costs. 
See  190  N.  Y.  552,  83  N.  B.    1131. 


SMITH,  Respondent,  v.  BROOKS,  Appellant, 
et  al.  (Court  of  Appeals  of  New  York.  March 
10.  1908.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  tb0 
Third  Judicial  Department  (116  App.  Div.  920, 
101  N.  Y.  Supp.  1144),  entered  December  18, 
1906,  affirming  a  judgment  in  favor  of  plaintiff, 
and  against  the  defendant  appellant,  entered  up- 
on a  decision  of  the  court  on  trial  at  Special 
Term  in  an  action  to  recover  moneys  alle^  to 
have  been  fraudulently  obtained.  A.  R.  Gibbs, 
for  appellant.  Lynn  J  Arnold,  for  respondent 
Smith.  James  W.  Bamum,  for  other  respond- 
ents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BABTLETT, 
and   CHASE,   J  J.,  concur. 


SMITH  v.  HAVENS  RELIEF  FUND  SO- 
CIETY et  al.  (Court  of  Appeals  of  New  York. 
Jan.  31,  1908.)_  No  opinion.  Motion  to  amend 
remittitur  denied,  with  $10  costs.  See  190  N. 
Y.  557.  83  N.  E.  1132. 


SOUTH  BAY  CO.,  Re.^pondent,  v.  HOWBY, 
Appellant.  (Court  of  Appeals  'of  New  York. 
Jan.  31,  1908.)  No  opinion.  Motion  to  amend 
remittitur  denied,  without  costs.  See  100  N. 
Y.  240,  83  N.  E.  26. 


STAIGBR,  Respondent,  v.  SOHT  et  al.,  Ap» 
pellants.  (Court  of  Appeals  of  New  Yort. 
March  6,  l908.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (116  App.  Div. 
874,  102  N.  Y.  Supp.  342),  entered  February  4, 
1907,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial  in  an  action  to  recov- 
er for  an  alleged  breach  of  warranty.  Henry 
W.  Rudd  and  McCready  Sykes,  for  appellants. 
Henry  Hoelljes,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  0.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER.  WILLARD  BARTLBTT, 
and  CHASE,  JJ.,  concur. 


STEPHENS  V.  FLAMMER  et  al.  (Court  of 
Appeals  of  New  York.  March  3,  1908.)  Ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (122  App.  Div.  918,  107  N.  Y.  Supp. 
1146),  entered  December  10,  1907,  which  affirm- 
ed  an  order  of  Special  Term  denying  a  motion 
to  compel  the  respondents  herein  to  complete 
their  purchase  of  certain  premises  sold  in  fore- 
closure. Francis  W.  Judge,  Thomas  F.  Keogh, 
and  James  E.  Carpenter,  for  appellant.    Aiex- 
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ander  Pfeiffer  and  Samuel  Levy,  for  respond- 
ents. 

PER  CURIAM.    Older  affirmed,  with  coets. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLBTT, 
and  HISCOCK,  JJ.,  concur. 


SWEZBY,  Respondent,  v.  VILIiAGE  OF  BA- 
TAVI A,  Appellant.  (Court  of  Appeals  of  New 
York.  Jan.  28,  1908.)  Appeal,  by  i>ennl8sion, 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (121  App.  Div.  026,  106  N.  Y.  Supp. 
1146),  entered  October  4,  1907,  which  affirmed 
an  order  of  Special  Term  adjud^nr  the  defend- 
ant guilty  of  contempt  of  court  and  imposing  a 
fine  therefor.  The  following  qaestion  was  cer- 
tified: "Did  the  defendant  refuse  or  willfully 
neglect  to  comply  with  the  judgment  rendered  in 
thia  action?"  Myron  H.  Peck,  for  appellant. 
Henry  W.  Conklin,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs. 
Question  certified  answered  in  the  affirmative. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, WILLARD  BARTLETTT,  HISCOCK, 
and   GHASE,  JJ.,  concur. 


TAMBURRO,  Appellant,  v.  EAGLE  TRUCK- 
ING CO.,  Respondent  (Court  of  Appeals  of 
New  York.  Jan.  28,  1908.)  Appeal  f»om  a 
Judgment  of  tiie  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(115  App.  Div.  898.  101  N.  Y.  Supp.  1146), 
entered  November  15,  1906,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  the  death  of 
plaintifTs  Intestate  alleged  to  have  occurred 
through  defendant's  negligence.  Eidward  B.  La 
Fetra,  for  appellant.  Frank  Verner  Johnson, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
HISCOCK,  and  CHASE,  JJ.,  concur.  EE>- 
WARD  T.  BARTLBTT  and  WERNER,  JJ., 
absent. 


In  te  TERMINAL  RY.  OF  BUFFALO  (two 
eases).  (Court  of  Appeals  of  New  York.  April 
14,  1908.)  Appeal  in  each  of  the  above-entitled 
proceedings  from  an  order  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Fourth  Judi- 
cial Department  (122  App.  Div.  59,  106  N.  Y. 
Supp.  655 :  122  Aon.  piv.  S96.  106  N.  Y.  Supp. 
659),  enfered  November  15,  1907,  which  affirm- 
ed a  determination  of  the  board  of  railroad  com- 
missioners granting  the  petitioner  the  right  to 
cross  certain  streets  and  roads.  John  W.  Fisher, 
for  appellants.  Charles  A.  Pooley,  for  respond- 
ent 

PER  CURIAM.  Order  affirmed  in  each  case, 
with  one  bill  of  costs  and  disbursements  In 
both  cases. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASE, 
JJ.,  concur. 


TOUSBY,  Respondent,  v.  BERGSTROM, 
Appellant.  (Court  of  Appeals  of  New  York. 
April  7,  1908.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (122  App.  Div.  923,  108  N.  Y.  Supp. 
1148),  entered  January  7,  1908,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new    trial.    The   moU<m  was   made   npon   the 
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ground  that  the  exceptions  are  frivolous  and  the 
appeal  taken  for  purposes  of  delay.  John  H. 
Haselton,  for  the  motion.  A.  L.  Norman,  op- 
posed. 

PER   CURIAM.     Motion  denied,   with  $10 
costs. 


TOWN  OP  WALTON,  Respondent,  ▼. 
ADAIR,  Appellant.  (Court  of  Appeals  of 
New  York.  Yeb.  18,  1008.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
(111  App.  Div.  817,  97  N.  Y.  Supp.  868),  en- 
tered April  2,  1906,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  in  an  ac- 
tion to  recover  moneya  alleged  to  have  been  il- 
legally paid  by  the  defendant  as  county  treas- 
urer to  the  supervisor  of  the  town  of  Walton. 
C.  L.  Andrus,  for  appellant  A.  G.  Patterson, 
for  respondent 

PSai  CURIAM.  Judgment  affirmed,  with 
costs.  • 

CULLE3*,  C.  J.,  and  G-RAY,  HAIGHT, 
VANN,  WERNEIR,  WILLARD  BARTLBTT, 
and  CHASE,  JJ.,  concur. 


TRBADWELL,  Respondent,  ▼.  CLARK,  Ap- 
pellant et  al.  (Court  of  Appeals  of  New  York. 
April  7,  1908.)  Motion  to  dismiss  ^n  appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (124  App.  Div.  256,  108  N.  Y.  Supp. 
730),  entered  Febmarv  7,  1908,  which  affirmed 
an  order  of  Special  Term  denying  a  motion  to 
vacate  a  judgment.  The  motion  was  made 
npon  the  |;rounds  that  the  Court  of  Appeals 
had  no  jurisdiction  of  the  apjieal,  inasmuch  as 
it  is  not  from  a  final  order  in  a  special  pro- 
ceeding but  from  one  which  was  purely  dis- 
cretionary, and  that  permission  to  appeal  had 
not  been  obtained.  Charles  M.  Demond,  for  the 
motion.    Alfred  B.  Cruikshank;  opposed. 

PER  CURIAM.  Motion  granted,  and  ap- 
peal dismissed,  with  costs. 


TBBADWELLv  Respondent,  ▼.  CLARK,  Ap- 
pellant et  al.  (Court  of  Appeals  of  New  York. 
April  7,  1008.)  Motion  to  dismiss  an  ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (124  App.  Div.  260,  108  N.  Y.  Supp. 
733),  entered  February  8,  1008,  which  affirm- 
ed an  order  of  Special  Term  denying  an  appli- 
cation for  an  extension  of  time  to  make  certain 
deliveries  of  stock.  The  motion  was  made 
upon  the  grounds  that  the  Court  of  Appeals 
had  no  jurisdiction  of  the  appeal.  Inasmuch  as 
it  is  not  from  a  final  order  m  a  speciul  pro- 
ceeding, but  from  one  which  was  purely  dis- 
cretionary, and  that  permission  to  appeal  had 
not  been  obtained.  Charles  M.  Demond,  for 
the   motion.     Alfred  B.   Cruikshank,  'opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs. 


TRUSTEES  OF  VILLAGE  OF  SARA- 
TOGA SPRINGS,  Respondents,  v.  SARATOGA 
GAS,  ELECTRIC  LIGHT  &  POWER  CO., 
Appellant.  (Court  of  Appeals  of  New  York. 
Jan.  7,  1908.)  Motion  to  dismiss  an  appeal, 
by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Third 
Judicial  Department  (122  App.  Div.  203,  107 
N.  Y.  Supp.  841),  entered  December  2,  1907, 
which  affirmed  a  determination  of  the  state 
commission  of  gas  and  electricity,  fixing  the 
price  to  be  charged  for  gas  and  electricity  in 
the  village  of  Saratoga  Springs.  The  follow- 
ing question  was  certified:  "Has  there  been 
any  mvasion  of  the  appellant's  constitutional 
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rights  in  or  by  the  order  appealed  from?"  The 
motion  was  made  upon  the  grounds  that  the 
Appellate  Division  had  no  power  to  certify  to 
this  court  the  question  certified,  that  the  or- 
der appealed  from  was  not  appealable,  and  that 
the  Court  of  Appals  had  no  jurisdiction  of 
the  appeal.  William  S.  Jackson,  Atty.  Gen. 
(George  P.  Decker,  of  counsel),  for  the  motion. 
Edgar  T.  Brackett,  opposed. 

PE2R  CURIAM.     Motion  denied,  with  $10 
«osts. 


TRUSTEES  OF  VILLAGE  OP  SARA- 
TOGA SPRINGSL_Re8pondents,  v.  SARA- 
TOGA GAS,  ELECTRIC  LIGHT  &  POWER 
CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  April  7,  1908.)  No  opinion.  Motion  for 
reargument  denied,  with  $10  costs.  See  181 
N.  Y.  123,  83  N.  B.  693. 


ULSTER  COUNTY  SAVINGS  INSTITU- 
TION, Appellant,  v.  DEYO,  Respondent,  et  aL 
(Court  of  Appeals  of  New  York.  Jan.  31, 
1908.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (116  App.  Div.  1, 
101  N.  Y.  Snpp.  263),  entered  December  3, 
1906,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  on  tri- 
al at  Special  Term  in  an  action  for  the  fore- 
closure of  a  mortgage.  Howard  Chipp  and 
Frederick  E.  W.  Darrow,  for  appellant.  John 
J.  Linson  and  J.  N.  Vanderlyn,  for  respondent. 

PEiR  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  O.  J.,  and  GRAY,  WILLARD 
BARTLETT,  and  HISGOCK,  JJ.,  concur. 
HAIGHT  and  CHASE,  JJ.,  dissent  WER- 
NER, J.,  absent 


UNITED  STATES  CONDENSED  MILK 
OO.,  Appellant  v.  SMITH  et  al.,  Respondents. 
(Court  of  Appeals  of  New  York.  March  13, 
1908.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (116  App.  Div.  15, 
101  N.  Y.  Snpp.  129),  entered  December  1, 
1906,  afBrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  a  determination  of 
the  trial  justice  limiting  the  recovery  to  one 
penalty  in  an  action  to  recover  penalties  from 
the  defendants  for  having  in  their  possession 
milk  cans  belonging  to  the  plaintiff.  C.  B.  Mil- 
ler and  Philip  El  ting,  for  appellant  Freder- 
ick Klein  and  Edmund  Bittiner,  for  respondr 
ents. 

PER  CJURIAM.  Judgment  affirmed,  with 
costs.  

CULLEN.  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  M'^RNBR,  WILLARD  BARTt^TT, 
and  HISCvOCK,  JJ.,  concur. 


VILAS  NAT.  BANK  OP  PLATTSBURG, 
Respondent  ▼.  ROCKLAND  LAKE  TRAP 
ROCK  CO.,  Appellant.  (Ourt  of  Appeals  of 
New  York.  Feb.  25,  1908.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Depart- 
ment (116  App.  Div.  910,  101  N.  Y.  Supp. 
1148),  enterea  November  24,  1906,  affirming  a 
jndonent  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  recover  money  had  and  re- 
ceived. Willard  U.  Taylor,  for  appellant  C.  J. 
Vert,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C  Ja_and  HAIGHT,  VANN, 
WILLARD  BARTLEJTT.  HISCJOCK.  and 
CHASES,  JJ..  concur.     GRAY,  J.,  absent 


WALLACE,  Respondent  ▼.  TOWN  OP  NEW 
ALBION,  Appellant.  ((>>urt  of  Appeals  of 
New  York.  April  24,  1908.)  Appeal  from  a 
judgoient  of  the  Appellate  Division  of  the 
Supreme  Ciourt  in  the  Fourth  Judicial  Depart- 
ment (121  App.  Div.  66,  106  N.  Y.  Supp.  524), 
entered  August  26,  1907,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  personal  in- 
jurietf  alleged  to  have  been  received  throngh 
defendant's  negligently  failing  to  keep  a  bridge 
and  its  approach  In  repair.  W.  S.  Thrasher 
and  J.  M.  Wilison,  for  appellant  M.  B.  Jewell 
and  D.  E.  Powell,  for  respondent        > 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT. 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE.  JJ.,  concur. 


In  r«  WALSH.  (Court  of  Appeals  of  New 
York.  April  21,  1908.)  Motion  for  order  di- 
recting the  state  board  of  law  examiners  to  al- 
low the  petitioner  to  qualify  and  be  examined 
under  the  rules  relating  to  the  admission  of 
attorneys.  George  Chase  and  Theodore  E. 
Hancock,  for  the  motion.  W.  P.  Goodelle,  op- 
posed. 

PER  (CURIAM.  Application  denied,  upon 
the  ground  that  attendance  at  a  law  school 
as  a  "special  student,"  without  following  the 
prescribed  course  of  study,  is  not  a  comphance 
with  our  rules  either  as  now  in  force  or  aa 
they  were  before  the  amendments  were  mad* 
which  took  effect  July  1,  1007. 


WANSER  T.  DE  NYSE  et  al.  (CJourt  of  Ap- 
peals  of  New  York.  April  21,  1008.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (100  N.  Y.  Supp.  310).  entered  March  11, 
1908,  which  affirmed  an  order  of  Special  Term 
directing  the  appellant  herein  to  complete  a  par- 
chase  made  at  a  partition  sale.  A.  P.  Bachman 
<ind  John  Oscar  Ball,  for  appellant  Edmand 
C.  Viemeister  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  coMs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOOK,  and  CHASE, 
JJ..  concur. 


WBINBERG  et  al..  Appellants,  v.  SCHRANK 
et  alji  Respondents.  (Court  of  Appeals  of 
New  York.  March  13,  1908.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Su- 
preme C!ourt  in  the  first  Judicial  Department 
(115  App.  Div.  247,  100  N.  Y.  Snpp.  800),  en- 
tered November  5,  1906,  reversing  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  decision  of 
the  court  on  trial  at  special  term  and  granting 
a  new  trial  in  an  action  to  impress  a  lien  up- 
on real  property  for  an  amount  paid  under  a 
contract  of  sale.  Milton  Mayer,  for  appellant*. 
Wayland  E.  Benjamin,  for  respondents. 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  against  appellants  on  the 
stipulation,  with  costs  in  all  courts. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  CHASE. 
JJ.,  concur. 


WELLS,  Appellant  t.  SQUIRES  et  al;.  Re- 
spondents. (Court  of  Appeals  of  New  York. 
March  10,  1008^  Appeal  from  a  judgment 
entered  March  12,  1907,  upon  an  order  of  the 
Appellate  Division  of  the  Supreme  Ooort  in  the 
First  Judicial  Department  (117  App.  Div.  502, 
102  N.  Y.  Supp.  597),  which  reversed  a  judg- 
I  ment  in  favor  of  plaintiff  entered  upon  a  deo- 
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sion  of  the  court  on  trial  at  Special  Term  and 
directed  judgment  for  the  defendants  in  an  ac- 
tion for  the  construction  of  a  will.  Vincent  P. 
Donihee,  Edward  S.  Hatch,  and  Lylo  Evans 
Mahan,  for  appellant.  Eidward  Bruce  Hill, 
Uerrit  Smith,  and  Alfred  Jaretzki,  for  respond- 
ents. 

PER  CURIAM,  judgment  afflnned,  with 
costs,  on  opinion  below. 

CUIXEN,  O.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLBTT, 
and  HISCOGK,  JJ.,  concur. 


In  re  WHARFAGE  RIGHTS  IN  BAST 
RIVER  IN  CITY  OF  NEW  YORK.  (Court 
of  Appeals  of  New  York.  April  21,  1908.)  Ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (124  App.  Div.  465,  109  N.  Y.  Supp. 
2),  entered  February  28,  1908,  which  affirmed 
an  order  of  Special  Term  confirming  the  report 
of  commissioners  of  estimate  and  assessment  in 
the  above-entitled  proceeding.  Frederick  W. 
WUtridge  and  William  H.  Harris,  for  appel- 
lanta  Iselin  and  others.  Michael  J.  Mulaueen, 
for  appellant  New  York  &  Baltimore  Trans- 
portation Line.  Francis  K.  Pendleton,  Corp. 
Connsel  (Theodore  Connoly,  Charles  D.  Olen- 
dorf,  and  Alex.  L.  Strouse,  of  counsel),  for  re- 
spondent city  of  New  York. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CDIiLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK.  and  CHASE, 
JJ.,  concur. 


WILLIAMS  et  al..  Appellants,  v.  CITY  OP 
NEW  YORK,  Respondent.  (Court  of  Appeals 
of  New  York.  April  21,  1908.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(118  App.  Div.  756,  104  N.  Y.  Supp.  14),  enter- 
ed April  1,  1907,  affirming  a  jud^ent  in  favor 
of  defendant  entered  upon  a  verdict  directed  by 
the  court  in  an  action  to  recover  for  an  alleged 
breach  of  contract.  L.  Leflin  Kellogg  and  Alfred 
C.  Pettfi,  for  appellants.  Francis  K.  Pendle- 
ton, Corp.  Counsel  (Theodore  Connoly  and  Ter- 
ence Farley,  of  counsel),  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and   CHASE,   JJ.,   concur. 


WRIGHT  et  al..  Respondents,  y.  BROOKS, 
Appellant,  et  al.  (Court  of  Appeals  of  New 
York.  March  10,  1908.>  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  rniird  Judicial  Department  (116 
App.  Div.  921,  101  N.  Y.  Supp.  1150),  entered 
December  18,  190C,  affirming  a  judgment  in  fa- 
vor of  plaintitFs,  as  against  the  defendant  appel- 
lant, entered  upon  a  decision  of  the  court  on 
trial  at  Spedal  Term  in  an  action  to  recover 
moneys  alleged  to  have  been  obtained  by  fraud. 
A.  R.  Gibbs,  for  appellant.  Lynn  J.  Arnold, 
for  respondents  Wright  and  others.  James  W. 
Barnum,  for  other  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  J  J.,  concur. 


LANHAM  V.  WOODS  et  al.  (No.  21.047.) 
(Supreme  Court  of  Indiana.  March  31,  1908.) 
Appeal  from  Circuit  Court,  Boone  County ;  F. 
E.  Hutchinson,  Special  Judge.  Application  by 
George  B.  Lanham  for  a  liquor  license.    Will  J. 


Woods  and  others  filed  a  remonstrance.  From 
a  judgment  dismissing  the  proceedings,  the  ap- 
plicant appeals.  Reversed  and  remanded.  Her- 
bert C.  Pearson,  for  appellant.  Doan  &  Orbi- 
Eon,  for  appellees. 

MONTGOMERY,  J.  This  cause  originated 
in  Hamilton  county,  and  was  reversed  upon  a 
former  appeal.  Lanham  v.  Woods  et  al.,  167 
Ind.  398,  79  N.  E.  376.  A  change  of  venue  was 
taken,  and  upon  motion  of  appellees  the  pro- 
ceeding was  dismissed,  upon  the  assumed  ground 
that  regulation  of  the  liquor  traffic  by  the  state 
through  the  present  license  laws  is  in  violation 
of  the  state  and  federal  Constitutions.  The 
courts  have  finally  settled  this  question,  and 
upon  the  authority  of  Sopher  v.  State  (Ind.) 
81  N.  E.  913,  the  judgment  of  the  Boone  cir- 
cuit court  must  be  reversed.  The  jiidRinent  is 
reversed,  with  directions  to  overrule  appellees' 
motion  to  dismiss  the  action,  and  for  further 
proceedings  in  harmony  with  tjiis  decision. 


CLEVELAND,  C,  C.  &  ST.  L.  RY.  CO.  v. 
WUEST.  (No.  6,293.)  (Appellate  Court  of  In- 
diana, Division  No.  2.  April  2,  1908.)  Appeal 
from  Circuit  Court,  Ripley  (3ounty;  Willard 
New,  Judge.  Action  by  John  Wuest  against 
the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Ompany.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Afflm\ed.  L.  J.  Hack- 
ney, Jno.  O.  Cravens,  Roberts  &  Cravens,  and 
Frank  Littleton,  for  appellant.  J.  H.  Connel- 
ley,  for  appellee. 

COMSTOCK,  J.  Appellee  brought  this  ac- 
tion against  appellant  to  recover  damages  al- 
leged to  have  been  sustained  by  him  on  account 
of  personal  injuries  received  by  his  infant  son 
at  the  crossing  of  a  public  higbway  and  thi; 
tracks  of  the  appellant  company.  The  issues 
were  formed  upon  a  third  paragrajph  of  com- 
plaint (demurrers  having  been  sustained  to  the 
first  and  second)  and  an  answer  in  general  de- 
nial thereto.  The  trial  resulted  in  a  judgment 
and  verdict  in  favor  of  appellee  in  the  sum  of 
$700.  Api>ellant  asks  for  a  reversal  upon  the 
action  of  the  court  in  overruling  its  demurrer 
for  want  of  facts  to  the  third  paragraph  of 
complaint ;  second,  in  overruling  its  motion, 
at  the  close  of  the  evidence,  to  direct  the  jury 
to  return  a  verdict  in  its  favor:  third,  in  over- 
ruling appellant's  motion  for  judgment  in  its 
favor  on  the  interrogatories  and  answers  there- 
to ;  fourth,  in  overruling  its  motion  for  a  new 
trial.  Counsel  representing,  respectively,  appel- 
lant and  appellee,  are  agreed  that  the  facts  in 
this  case  and  the  findings  made  by  the  jury  in 
answer  to  interrogatories  are  practically  the 
same  as  in  No.  6.210,  ClevelAnd,  etc..  R.  Co.  v. 
Wuest,  by  Next  Friend.  83  N.  B.  620,  decided 
February  5,  1908;  both  actions  and  appeals 
growing  out  of  the  same  accident,  William 
Wuest  being  the  son  of  this  appellee.  Upon  a, 
review  of  the  opinion  in  that  case,  we  are  sat- 
isfied with  the  result  reached,  and  in  harmony 
therewith  the  judgment  in  the  case  at  bar  is 
affirmed.    Judgment  affirmed. 


JACKSON  V.  HOCKE.  (No.  6,739.)  (Ap- 
pellate Court  of  Indiana.  March  13,  1908.) 
Appeal  from  Circuit  Court,  Marion  County; 
H.  C.  Allen,  Judge.  Action  between  Sylvanus 
Jackson,  administrator,  and  Pearlie  B.  Hocke. 
From  a  judgment,  said  administrator  appeals. 
Transferred  to  Supreme  Court.  L.  P.  Harlan, 
Harding  &  Hovey  and  O.  U.  Newman,  for  ap- 
pellant. Thos.  A.  Daily  and  E.  D.  Salsbury, 
for  appellee.  > 

PER  CURIAM.  The  sir  judges  of  the  Ap- 
pellate Court  being  equally  divided  ui>on  tn? 
determination  of  the  appeal  in  this  cause,  the 
same  is  transferred  to  the  Sup»eme  Court,  un- 
der section  15  of  an  act  of  the  General  As- 
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sembly  entitled  "An  act  concerning  appeals," 
etc.,  approyed  March  12,  1901  (Acts  1901,  p. 
565;  section  1337o,  Burns'  Ann.  St  1901). 

A5TNA  INS.  CO.  V.  AMERICAN  TOBACCO 
CO.  (No.  10,4620  (Supreipe  Court  of  Ohio. 
Feb.  11,  190a)  Error  to  Circuit  Court,  Brown 
County.  Stephens,  Lincoln  &;  Stephens,  Rufus 
li.  Fite,  C.  H.  Stephens,  and  C.  H.  Stephens,  Jr., 
for  plaintiff  In  error.  G.  Bambach,  Tarbell  & 
Taroell,  and  J.  R.  Moore,  for  defendant  in  error. 

PER  CDBI A  M.  Judgment  reversed,  and  judg- 
ment for  plaintiff  in  error. 

PRICE.  CREW.  SUMMERS,  and  DAVIS, 
JJ.,  concur. 


il5TNA  LIFE  INS.  CO.  ▼.  DORNBT.  (No, 
10,450.)  (Supreme  Court  of  Ohio.  Oct.  8, 
1907.)  Error  to  Circuit  Court,  Hancock  Coun- 
ty. Foe  &  Foe,  for  plaintiff  in  error.  Hope  & 
Bope  and  Blackford  &  Blackford,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  common  pleas  af- 
firmed, 

8HAUCE,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


AMITY  OIL  CO.  y.  WYSSBROD  et  al.  (No. 
10,336.)  (Supreme  Court  of  Ohio.  Nov.  12, 
1907.)  Error  to  Circuit  Court,  Hancock  C!oun- 
ty.  Phelps  &  David,  for  plaintiff  in  error. 
Foe  &  Poe,  for  defendants  in  error. 

*PBB  CURIAM.     Judgment  aflarmed. 

PRICE.  SUMMERS,  and  DAVIS,  JJ.,  coa- 
cor. 


ANDRESS  T.  OREBNFELTER  et  al.  (No. 
10,49}.)  (Supreme  Court  of  Ohio.  Jan.  14, 
1908.f  Error  to  Circuit  Court,  Crawford  Conn- 
tr.  W.  J.  Geer,  for  plaintiff  in  error.  C.  H. 
Henkel  and  J.  W.  McCarron,  for  defendants  in 
error. 

PER  CURI4M.  Judgment  affirmed,  on  au- 
thority of  Baltimore  &  Ohio  Railroad  Co.  T.  Am- 
bach,  55  Ohio  St.  553,  45  N.  E.  719. 

8HAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concur. 


ASHTABULA  RAPID  TRANSIT  CO.  y. 
SMITH  et  al.  (No.  10,119.)  (Supreme  Court 
of  Ohio.  Feb.  4,  19O80  Error  to  Circuit  Court, 
Ashtabula  County.  Hoyt,  Munsell  &  Hall,  for 
plaintiff  in  error.  Herbert  Williams,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  affirmed. 

8HAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


In  re  AUSTIN.  (Supreme  Court  of  Ohio. 
Oct.  3,  1907.) 

PER  CURIAM.  Representation  having  been 
made  to  the  court  that  the  certificate  of  admis- 
sion to  the  bar  given  to  said  L.  L.  H.  Austin, 
under  date  of  December  23,  1904,  was  irregular- 
ly issued,  and  without  due  authority  therefor, 
for  that  said  Austin  had  not  theretofore  pre- 
sented to  the  court  evidence  of  compliance  with 
the  rule  respecting  the  study  of  law  or  of  gen- 
eral learning,  and  the  name  of  said  Austin  had 
not  l>een  referred  by  the  court  to  the  standing 
committee  appointed  for  the  examination  of  ap- 
plicants for  admission  to  the  bar,  and  the  name 
of  said  Austin  had  not,  in  fact,  been  before  that 
committee,  nor  had  he  taken  the  examination  at 
the  December  examination,  1904,  or  at  any  time 
before  said  committee,  nor  was  he  present  and 


received  the  oath  by  the  eonrt  at  any  time,  not* 
withstanding  said  certificate  purports  to  show 
that  said  Austin  bad  been  duly  examined  and 
regularly  admitted  to  practice  as  an  attorney 
and  counselor  at  law  in  the  courts  of  Ohio,  and 
notwitlistanding  that  the  journal  of  this  court 
of  December  23,  1904,  biing  Journal  No.  20,  at 
page  118  thereof,  purports  to  show  that  said 
Austin  had  been  duly  admitted  to  the  bar  and 
had_  appeared  and  taken  the  oath ;  and  notice 
having  been  given  said  Austin  of  the  foregoing 
representation,  and  the  said  Austin  appearing 
and  waiving  further  notice  and  personally  en- 
tering his  appearance  herein:  It  is  ordered  that 
said  Austin,  on  the  24th  day  of  October,  1907, 
at  2  o'clock  p.  m.,  ap>pear  and  show  cause  why 
said  certificate  of  admission  to  the  bar  should  not 
be  revoked,  and  the  said  journal  entry  be  order- 
ed set  aside.  The  said  respondent  may  have  the 
aid  of  counsel  if  he  desires. 


In  re  AUSTIN.  (Supreme  CSourt  of  Ohio. 
Nov.  12,  1907.) 

PER  CURIAM.  This  matter  having  been, 
on  motion  of  said  L.  L.  H.  Austin,  adjourned 
until  this  day,  now  comes  the  said  respondent 
in  person  and  by  counsel,  and  the  matter  comes 
on  for  hearing  and  trial  on  the  charge  and  on 
the  evidence,  both  oral  and  in  writing,  and  ia 
submitted  to  the  court.  On  consideration  where- 
of, the  court  finds  that  the  accusation  against 
said  Austin  is  sustained ;  that  the  said  Austia 
never  was,  in  fact,  admitted  to  the  bar  of  Ohio; 
and  that  the  record  under  consideratiiM)  has  been 
falsified,  and  the  said  certificate  of  admission 
improperly  issued.  It  is  therefore  considered 
and  adjudged  that  the  said  regord,  purporting 
to  show  the  admission  to  the  bar  of  said  Austin, 
be,  and  the  same  hereby  is,  ordered  expunged, 
and  the  certificate  of  his  admission  recalled  and 
ordered  to  be  canceled. 


In  re  AUSTIN  et  al.  (Supreme  Court  of 
Ohio.    Dec.  3,  1907.) 

PER  CURIAM.  This  day,  on  consideration 
of  the  evidence  disclo8e<l  to  the  court  in  the 
matter  of  L.  L.  H.  Austin,  the  court  Is  of  opin- 
ion that  the  said  L.  li.  H.  Austin  and  Lawson 
E.  Emerson,  late  clerk  of  this  court,  should  be 
cited  to  appear  and  answer  a  charge  of  con- 
tempt of  this  court,  aud  the  Attorney  General 
is  therefore  directed  to  take  charge  of  and  prose- 
cute such  proceedings  as  are  necessary  for  that 
purpose.  It  clearly  appears  that  L.  L.  H.  Aus- 
tin did  not  take  the  examination  required  for 
admission  to  the  bar,  and  did  not  take  an  oath 
as  an  attorney  at'  law,  and,  further,  that  the 
record  under  consideration  has  been  falidfied. 
Said  record  is  therefore  expunged,  and  the  cer- 
tificate of  his  admission  is  recalled  and  ordered 
to  be  destroyed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


BAI/riMOBE  4  O.  B.  CO.  t.  CAMPBELL,, 
(No.  10,437.)  (Supreme  Court  of  Ohio.  Jan. 
7,  1908.)  Error  to  Circuit  Court,  Cuyahoga 
County.  Kline,  Tolles  &  Goff,  for  plaintiff  in 
error.  McGratli  &  Stem,  for  defendant  in  er- 
ror. 

PER  CURIAM.  Judgment  reversed,  and 
judgment  for  plaintiff  in  error,  on  authority  of 
P.,  F.  W.  &  C.  By.  Co.  et  al.  v.  Bingham, 
Adm'x,  29  Ohio  St  364:  C,  H.  ft  D.  R.  R.  Co. 
V.  Aller,  64  Ohio  St  183,  60  N.*  E.  205 ;  C,  A- 
&  C.  By.  Co.  V.  Workman,  Adm'r,  66  Ohio  St 
o09,  64  N.  E.  582,  90  Am.  St  Rep.  602;  Ann 
Arbor  R.  R.  Co.  v.  Kinz,  etc.,  68  Ohio  St  210, 
67  N.  E.  479 ;  Railroad  Co.  v.  Harvey,  77  Ohio 
St.  235.  83  N.  B.  66. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  DAVIS.  JJ..  ooncnr. 
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BALTIMORE  ft  O.  R.  CO.  v.  LINN  et  al. 
(No.  10,224.)  (Supreme  C3oart  ot  Ohio.  Not. 
26,  1906.)  Error  to  Circuit  Court,  Holmes 
County.  Arrel,  Wilson  &  Harrington,  for  plain- 
tiff in  error.  J.  &  G.  E.  Huston,  W.  Stilwell, 
Carey  &  Mullins,  and  Geo.  W.  Sharp,  for  de- 
fendants in  error. 

PER  CURIAM.  Judgment  reversed.  Grounds 
stated  in  journal  entry.  It  is  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  the 
said  circuit  court,  in  so  far  as  it  affirms  the 
judgment  of  the  court  of  common  pleas  against 
the  Baltimore  &  Ohio  Railroad  Company,  bei 
and  the  same  hereby  is,  reversed  for  the  follow- 
ing reasons:  (1)  Said  circuit  court  erred  in  not 
reversing  the  judgment  of  the  court  of  common 
pleas  for  error  in  instructing  the  jury  that  the 
defense  of  contributory  negligence  must  be 
proven  by  defendant  to  the  "satisfaction"  of 
the  jury  by  a  preponderance  of  the  evidence. 
(2)  For  error  in  instructing  the  jury:  "In  the 
light  of  the  evidence,  did  the  presence  and  as- 
sistance of  this  person  at  the  time  in  question 
contribute  in  any  way  to  the  injury  of  deceased 
complained  of?  It  it  did,  and  the  deceased  had 
knowledge  of  his  incompetency  or  unfitness  as 
an  assistant,  and  he  made  no  complaint  thereof 
to  the  defendant,  bis  employer,  it  would  be  neg- 
ligence on  his  part,  and  cannot  now  be  charged 
to  his  employer,  and  cannot  be  considered  by 
you  as  a  matter  of  negligence  charged  against 
defendants.  If,  however,  he  did  not  know  of 
the  unfitness  of  said  assistant  in  the  work  he 
was  doing,  if  so  he  was,  and  his  employer  had 
such  knowledge  and  did  not  make  it  known  to 
deceased,  the  employment  of  said  assistant  and 
putting  him  to  work  with  deceased  would  be 
negligence  on  the  part  of  the  defendant  employ- 
er; and  if  the  presence  of  said  assistant  and 
his  assistance  in  the  work  contributed,  with 
other  acts  of  negligence  complained  of,  to  the 
injury  and  death  of  decedent,  then  defendants 
would  be  liable."  (3)  For  misconduct  of  the 
counsel  for  plaintiff  during  the  introduction  of 
the  evidence.  This  court  further  finds  that  said 
circuit  court  did  not  err  in  reversing  the  judg- 
ment of  the  court  of  common  pleas  against  the 
Cleveland,  Akron  &  Columbus  Railwa;^  Com- 
pany, and  the  judgment  of  the  said  circuit  court 
in  that  behalf  is  therefore  affirmed,  and  the 
cross-petition  in  error  herein  of  Olive  Linn,  ad- 
ministratrix, is  dismissed,  and  this  cause  is 
remanded  to  the  court  of  common  pleas  of 
Holmes  county  for  a  new  trial. 

SHAUCK,  C.  J.,  and  CREW,  SUMMERS, 
SPEAR,  and  DAVIS,  J  J.,  concur. 


BEATTY  et  al.  v.  STATE  ex  rel.  BACKUS. 
(No.  10,453.)  (Supreme  Court  of  Ohio.  Oct 
29,  1907.)  Error  to  Circuit  Court,  Mahoning 
Coun^.  S.  L.  C3ark  and  J.  R.  Johnston,  for 
plaintiffs  in  error.  W.  S.  Anderson  and  W.  W. 
Zimmerman,  for  defendant  in  error. 

PER   CURIAM.     Judgment  affirmed. 

SHAUOK,  C.  J.,  and  PRICE  and  CREW, 
JJ.,  concnr. 


BOARD  OF  COUNTY  CO^fRS  t.  Mc- 
ADOW.  (No.  10,164.)  (Supreme  Court  of  Ohio. 
Dec.  10,  1907.)  Error  to  Circuit  Court,  Put- 
nam County.  Handy  &  Unverferth,  for  plain- 
tiff in  error.  Bailey  &  Bailey  and  Bisser  & 
Smith,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  SUMMERS,  and  SPEAR,  JJ..  con- 
cur. 


BONER  V.  BRADDOCnC  et  al.  (No.  10,- 
445.)  (Sapreme  Conrt  of  Ohio.  Feb.  11, 1908.) 
Hrror  to  CSrcuit  C!ourt.  Knox  County.  L.  C. 
Stillwell  and  F.  Y.  Owen,  for  plaintiff  in  er- 


ror. Oolambns  Ewalt  and  RolUn  Mclntire, 
for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  SPEAR.  JJ..  concur. 


BRENNER  et  al.  v.  FISHER  «t  aL  (No. 
10,123.)  (Supreme  Court  of  Ohio.  Nov.  12. 
1907.)  Error  to  Circuit  C!ourt,  Williams  Coun- 
ty,  0.  L.  Newcomer,  for  plaintiffs  in  error. 
C.  A.  Bowersox  and  Edward  Gnadem.  for  de- 
fendants in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRI(3E,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cnr. 


BRBUBR  et  «1.  v.  CITY  OF  CINCINNATI 
et  al.  (No.  10,626.)  (Supreme  Court  of  Ohio. 
Oct.  22,  1907.)  Error  to  Circuit  Court,  Hamil- 
ton County.  Powel  Crosley  and  Littleford  & 
Ballard,  for  plaintiffs  in  error.  Jesse  Lowman, 
City  Sol.,  and  G.  H.  Kattenhorn,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE.  GREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concur. 


BROWN  et  al.  v.  PANGLE  (No.  10^04.) 
(Supreme  Court  of  Ohio.  Nov.  12,  1907.)  Er- 
ror to  Circuit  Court,  Allen  County.  Kent  W. 
Hughes,  for  plaintiffs  in  error.  Mutter,  Mac- 
kenzie &  Weadock,  H.  A.  Reeve,  and  John  F. 
Lindemann,  for  defendant  in  error. 

PER   CURIAM.     Judgment   affirmed. 

SHAUCK,  C.  J.,  and  CREW  and  SPOAR. 
JJ..  concur. 


BURR  et  aL  v.  PARKER,  Treasurer,  et  aL 
(No.  10,5880  (Supreme  Court  of  Ohio.  Oct 
15,  1907.)  Error  to  Circuit  Court,  Lucas  Coun- 
ty. B.  A.  Hayes,  E  D.  Potter,  and  P.  E.  Pot- 
ter, for  plaintiffs  in  error.  C.  S.  Northrup,  Citj 
Sol.,  and  O.  W.  Nelson,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE.  CREW.  SUM- 
MERS, SPEAR,  and  DAVI^  JJ.,  concur. 


BUSCH  V.  WINTON  MOTOR  CARRIAGE 
CO.  (No.  10,246J  (Supreme  Court  of  Ohio. 
Dec.  10,  1907.)  Error  to  (Tircnlt  Court  Cuya- 
hoga County.  Carr,  Stearns  &  Chamberlain, 
for  plaintiff  in  error.  Sterling  Parks  and  W. 
H.  McMorris,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  reversal  af- 
firmed. Final  judgment  reversed,  and  cause 
remanded  to  the  court  of  common  pleas  for  a 
new  trial.  Grounds  stated  in  joamal  entry.' 
It  is  ordered  and  adjudged  bv  this  conrt  that 
the  judgment  of  the  said  circuit  court,  reversing 
the  judgment  of  the  court  of  common  pleas,  be, 
and  the  same  is  hereby,  affirmed  at  the  costs  of 
the  plaintiff  in  error.  It  is  further  ordered  and 
adjud^d  by  this  conrt  that  the  following  and 
final  judgment  rendered  by  the  circuit  court,  to 
wit:  "And,  considering  that  the  evidence  as  to 
the  tender  back  was  undisputed  and  consisted  of 
a  series  of  letters  offered  by  both  parties,  ui>on 
the  conceded  facts  of  the  case  the  court  proceeds 
to  render  the  judgment  the  common  pleas  court 
should  have  rendered;  and  it  is  considered  and 
adjudged  that  the  petition  of  the  plaintiff  be- 
low be,  and  the  same  is,  dismissed,  and  that 
the  plaintiff  in  error  recover  of  defendant  in 
error  its  costs" — be,  and  the  same  is  hereby,  re- 
versed and  held  for  naught,  and  the  plaintiff  in 
error  restored  to  what  he  lost  by  said  judgment, 
and,  further,  that  plaintiff  in  error  recover  of 
defendant  in  error  bis  costs  made  in  this  court ; 
and  this  cause  is  remanded  to  the  conrt  of  oom- 
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mon  pleas  for  further  proceedings  and  as  to  an 
inquiry  whetlier  there  was  a  warranty  of  the 
speed  of  the  automobile,  and,  if  so,  as  to  the 
damages  for  the  alleged  breach  of  such  war- 
ranty. 

SHAUCK,  C.  J.,  and  PRICE.  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


CARLISLE  et  al.  v.  Cm  OF  CINCINNA- 
TI et  al.  (No.  10,457J  (Supreme  Court  of 
Ohio.  Feb.  4,  1908.)  Error  to  Circuit  Court, 
Hamilton  County.  Herman  Merrell,  for  plain- 
tifts  in  error.  Jesse  Lowman,  G.  H.  Katten- 
horn,  E.  M.  Ballard,  and  A.  H.  Morrill,  for  de- 
fendants in  error. 

PER  CURIAM.  Judgment  aflSrmed.  The 
question  as  to  surface  grading  not  being  before 
us,  the  same  is  not  passed  on. 

PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


CINCINNATI  CHAMBER  OP  COM- 
MERCE MUT.  INS.  CO.  et  aL  v.  MENGB. 

(No.  10,635.)  (Supreme  Court  of  Ohio.  Jan. 
28,  1908.)  Error  to  Superior  Court  of  Cincin- 
nati. W.  T.  Porter,  for  plaintiffs  in  error.  Gal- 
vin  &  Bauer,  for  defendant  in  error. 

PE2R  CURIAM.  Judgment  affirmed,  on  the 
ground  that  the  plaintiffs  in  error  are  concluded 
by  the  judgment  of  the  trial  court. 

PRICE,  CREW,  and  SPEAR,  JJ.,  concur. 


CINCINNATI  TRACTION  CO.  v.  KUBZ. 
(No.  10,622.)  (Supreme  Court  of  Ohio.  Jan. 
21,  1908.)  Error  to  Circuit  Court,  Hamilton 
County.  Outcalt  &  Hickenlooper  and  J.  W. 
Heintzman,  for  plaintiff  in  error  Horstman  & 
HoTStman,  for  oefendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  O.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


CINCINNATI  TRACTION  CO.  v.  McKEE. 
Ofo.  10,552.)  (Supreme  Cofart  of  Ohio.  Jan. 
28,  1908.)  Error  to  Circuit  Court,  Hamilton 
Oonnty.  Kittredge  &  Wtlby,  for  plaintiff  in 
error.  O.  W.  Baker  and  Thome  Ba&er,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  O.  J.,  and  PRICE,  CREW,  and 
SPEAR,  JJ.,  concur. 


CINCINNATI  &  C.  TRACTION  CO.  t. 
BURGH  et  al.  (No.  10,479.)  (Supreme  Court 
of  Ohio.  Feb.  18,  1908.)  Error  to  Superior 
Court  of  Cincinnati.  C.  B.  Matthews,  for  jtlain- 
tiff  in  error.  Kittredfe  &  Wilby  and  O.  W. 
Baker,  for  defendants  m  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
dar. 


CINCINNATI  &  C.  TRACTION  CO.  ▼. 
NORFOLK  &  W.  RY.  CO.  (No.  10,223.)  (Su- 
preme Court  of  Ohio.  Dec.  3,  1907.)  Error  to 
Circuit  Court,  Hamilton  County.  C.  B.  Mat- 
thews, for  plaintiff  in  error.  Hollister  &  Hoi- 
lister,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE  and  DAVIS, 
JJ.,  concur. 


CITY  OP  AKRON  v.  EBERHART  et  al. 
(No.  10,693.)  (Supreme  CJourt  of  Ohio.  Nov. 
19,  1907.)     Error  to  Circuit   Court,   Summit 


County.  Clyde  P.  Beery,  City  Sol.,  and  S.  D. 
Kenfield,  for  plaintiff  in  error.  Voris,  Vaughan 
&  Vaughan  and  E^red  E.  Smith,  for  defendants 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SPEAR,  and  DAVIS,  JJ.,  concur.    . 


CLEVELAND,  C,  C.  &  ST.  L.  RY.  CO.  v. 
HAUN.  (No.  10,611.)  (Supreme  Court  of 
Ohio.  Nov.  12,  1907.)  Error  to  Circuit  CJourt, 
Richland  County.  Cummings,  McBride  & 
Wolfe,  for  plaintiff  in  error.  Mansfield  &  Long, 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  CREW,  and  SUMMERS,  JJ.,  con- 
cur. 


CLEVELAND  CITY  RY.  CO.  ▼.  POWBIJi. 

(No.  10,421.)  (Supreme  Court  of  Ohio.  Nov. 
6,  1907.)  Error  to  Circuit  Court,  Geauga 
County.  Squire,  Sanders  &  Dempsey,  J.  P. 
Dawley,  and  N.  H.  Bostwick,  for  plaintiff  in 
error.  Hogan,  McMillin  &  Pattison,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  reversed,  for  er- 
ror in  charge,  on  authority  of  Klunk  v.  Hocking 
Valley  Railway  Co.,  74  Ohio  St.  125, 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concur. 


CLEVELAND  ELECTRIC  BY.  CO.  r. 
FOSTER.  (No.  10,045.)  (Supreme  Court  of 
Ohio.  Nov.  6,  1907.)  Error  to  Circuit  Court, 
Cuyahoga  (bounty.  Squire,  Sanders  te  Dempsey, 
for  plaintiff  in  error.  Alex.  H.  Martin  and  W. 
C.  Ong,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  for  error 
in  refusing  the  sixth  instruction  requested,  on 
authority  of  Cleveland  City  Railway  Co.  v. 
Conner,  74  Ohio  St.  225,  78  N.  E.  376. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concur. 


COLONIAL  NAT.  BANK  v.  CENTRAL 
TRUST  CO.  (No.  10,289.)  (Supreme  Court  of 
Ohio.  Dec.  10,  1907.)  Error  to  Circuit  Court. 
Cuyahoga  Ck>anty.  M.  B.  &  H.  H.  Johnson, 
for  plaintiff  in  error.  Squire,  Sanders  &  Demp- 
sey and  J.  A.  Thompson,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


COLUMBUS  MACADAM  CO.  et  al.  v.  BHSS- 
INGBR.  (No.  10,366.)  (Supreme  Court  ot 
Ohio.  Jan.  21,  1908.)  Error  to  Circuit  C!onrt, 
Franklin  County.  E.  L.  Taylor.  .Jr.,  T.  J. 
Keating,  and  W.  J.  Ford,  for  plaintiffs  in  error. 
E.  E.  CVHTwin  and  J.  T.  Duncan,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  affirmed;  *the 
question  of  misconduct  of  counsel  not  being 
properly  raised  by  the  record. 

SHAUCK,  C.  J.,  and  PRICE,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  coifcur. 


COLUMBUS,  N.  A.  &  J.  TRACTION  CO.  r. 
CASHNER.  (No.  10,497.)  (Supreme  Court  of 
Ohio.  Oct.  15,  1907j)  Error  to  Circuit  Court, 
Franklin  Countjr.  D.  J.  Ryan  and  Geo.  H. 
Jones,  for  plaintiff  in  error.  W.  H.  Jones  and 
C.  F.  Pryor,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affimed. 

PRICE,  CREW,  and  SUMMERS,  JJ.,  con- 
car. 
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CORSER  et  al.  v.  DEAN.  (So.  10.292.)  (Su- 
preme Court  of  Ohio.  Dec.  10,  1907.)  Error 
to  Circuit  Court,  Sauduaky  County.  Seager  & 
Gossard  and  H.  C.  De  Ran,  for  plaintiffs  in 
error.  Hunt  &  Gam  and  Kinney,  O'Farrell  & 
Rimelspach,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  O.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


COUNTY  AUDITOR  et  al.  ▼.  PITTSBURG, 
C,  C.  &  St.  li.  RT.  CO.  (No.  10,266.)  (Su- 
preme Court  of  Ohio.  Jan.  14,  1908.)  Error 
to  Ciicuit  Court,  Greene  County.  W.  L.  Miller, 
for  plaintiffs  in  error.  Charles  Darlington,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK.  O.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


DETROIT,  T.  &  I.  R.  CO.  t.  PETTIFORD. 
<No.  10,482.)  (Supreme  Court  of  Ohio.  Oct. 
15,  1907.)  Error  to  Circuit  C!oart,  Jackson 
County.  A.  L.  Smith,  John  Robbing,  and  Keifer 
&  Keifer,  for  plaintiff  in  error.  B.  C.  Powell 
and  Irvine  Duncan  for  defendant  in  ettor. 

PER  CURIAM.  Judgment  reversed,  and 
Judgment  for  plaintiff  in  error. 

SHAUCK,  C.  J.,  and  CREW,  SUMMERS, 
«Bd  DAVIS,  JJ.,  concur.    PRICE,  J.,  dissents. 


DICKINSON  V.  BAI/nMORB  &  O.  E.  CO. 
{Na  10,448.)  (Supreme  Court  of  Ohio.  Feb. 
11,  1908.)  Error  to  Circuit  Court,  Summit 
County.  Smith  &  Meyers  and  O.  M.  Anderson, 
for  plaintiff  in  error.  Allen,  Waters,  Young 
A  Andress,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


EAGER  et  al.  v.  SEWARD.  (No.  10,239.) 
^Supreme  Court  of  Ohio.  Dec.  8,  1907.)  Error 
to  Circuit  Court,  Fulton  County.  Files  &  Pax- 
«on  and  J.  M.  Sheets,  for  plaintiffs  in  error. 
Handy  &  Wolfe  and  U.  G.  Hahn,  for  defend- 
ant in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


BLDRIDGE  &  HIQGINS  00.  t.  KELLY. 
<No.  10,366.)  (Supreme  Court  of  Ohio.  Dec. 
17,  1907.)  Error  to  Circuit  Court,  Franklin 
County.  T.  E.  Powell,  for  plaintiff  in  error. 
J.  F.  Rogers,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE),  SUMSiERS,  and  DAVIS,  JJ.,  con- 
•cur. 


BLBCTRIO  PORCEI^IN  CO.  v.  DUKE. 
{So.  1()l681.)  (Supreme  Court  of  Ohio.  Jan. 
28,  1906.)  Error  to  Circuit  Court,  Columbiana 
County.  Seaton  &  Paine,  J.  B.  Morgan,  and 
Brooks  &  Thompson,  for  plaintiff  in  error.  W. 
F.  Lones  and  Charles  Boyd,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


ELLIS  et  al.  t.  HADLEY  et  at..  Commission- 
ers. (No.  10,051.)  (Supreme  Court  of  Ohio. 
-Dec.  17,  1907.)    Error  ta  Circuit  Court,  Hamil- 


ton County.  L.  J.  Dollb,  for  plalntib  in  error. 
W.  H.  Sheldon,  Pros.  Atty.,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concur: 


ELY  et  al  y.  ELY.  (No.  10,434.)  (Supreme 
Court  of  Ohio.  Jan.  7,  1908.)  Error  to  Circuit 
Court,  Lorain  Ounty.  E.  G.  &  H.  O.  Johnson, 
for  plaintiffs  in  error.  Clayton  Qiapman  and 
Harry  Pounds,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  CREW,  and  SUMMERS,  JJ.,  concur. 


EMERSON  V.  FOREST  CITY  RY.  CO.  et 
al.  (No.  10,393.)  (Supreme  Court  of  Ohio. 
Oct  8,  1907.)  Error  to  Circuit  Court,  Cuyahoga 
County.  Squire,  Sanders  &  Dempsey,  for  plain- 
tiff in  error.  Garfield,  Howe  &  Westenhaver 
and  Gilbert  H.  Stewart,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  J  J.,  concur. 


EUCLID  PARK  NAT.  BANK  ▼.  CENTRAL 
TRUST  (X).  (No.  10,261.)  (Supreme  Court  of 
Ohio.  Dec.  10,  1907 J  Error  to  Circuit  Court, 
Cuyahoga  County.  Carr,  Stearns  &  C!hamber- 
lain,  for  plaintiff  in  error.  Squire,  Sanders  & 
Dempsey  and  J.  A.  Thompson,  for  defendant  in 
error. 

PER  (7URIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


FISCHER  et  al.  ▼.  SBMONBS  «t  al.  (No. 
10,02a)  (Supreme  Court  of  Ohio.  Oct.  29, 
1907.)  Error  to  Circuit  Court,  Crawford  Coun- 
ty. Van  Deman,  Burkhart  &  Shea,  Herron, 
Gatch,  Herron  &,  James,  and  John  F.  Wilson, 
for  plaintiffs  in  error.  T.  E.  Powell,  T.  J. 
Keating,  M.  R.  Patterson,  D.  O.  Barker,  F.  a 
Amos,  W.  J.  Geer,  and  R.  K.  Ramsey,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  a  J.,  and  PRICa  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


FOLLBTT  V.  KING.  (No.  10,367.)  (Su- 
preme Court  of  Ohio.  Dec.  10,  1907.)  Error 
to  Circuit  Court,  Franklin  County.  T.  B. 
Powell,  for  plaintiff  in  error.  Booth,  Keating  & 
Peters,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ..  eon- 
car. 


GERMAN-AMERICAN  INS.  CO.  T.  WAG- 
NER. (No.  10,394.)  (Supreme  Court  of  Ohio. 
Jan.  21,  1908.)  Error  to  Circuit  Court,  Athens 
Count?.  J.  W.  Mooney  and  L.  N.  Jewett,  for 
plaintiff  in  error.  J.  P.  Wood,  Jr.,  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  reversed,  and 
Judgment  for  plaintiff  in  error. 

SHAUCK,  C.  J.,  and  PRICE,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


GORRY  V.  WILSON.  (No.  10,475j  (Su- 
preme Court  of  Ohio.  Sept  24,  1007.)  Error  to 
Orcuit   Court,    Madison   County.     Murray   A 
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EmerjN  for  plaintiff  in  error, 
for  defendant  in  error. 


G.  W.  WUson, 
Judgment  modified  by  con- 


PER  CURIAM, 
sent  of  parties. 

SHAUCK.  C.  J.,  and  PRICE,  CREW.  SUM- 
MERS, SPEAR,  and  DAVIS,  33.,  concur. 


GRIMES  CANDY  CO.  v.  MENUEZ.  (No. 
10,431.)  (Supreme  Court  of  Ohio.  Nov.  29, 
1907.)  A.  B.  Strimple  and  H.  L.  Peeke,  for 
plaintiff  in  error.  Williams  &  Ramsey,  for  de- 
fendant in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  O.  J.,  and  CREW  and  SPEAR, 
JJ.,  concur. 


GUILBERT,  Auditor,  et  al.  v.  STATE  ex 
rel.  ANDREWS.  (No.  10,982.)  (Supreme 
Court  of  Ohio.  Feb.  18,  19C8.)  Error  to  Cir- 
cuit Court,  Franklin  County.  Wade  H.  Ellis, 
Atty  Qen.,  and  S.  W.  Bennett,  for  plaintiffs  in 
error.  W.  E.  Touvelle,  Cliarles  Kinney,  and  J. 
M.  Sheets,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE  CREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concur. 


GUTENSOHN  t.  PETRY.  (No.  10,319.) 
(Supreme  Court  of  Ohio.  Nov.  12,  19070  Er- 
ror to  Circuit  Court,  Tuscarawas  County. 
Healea  &  Healea  and  Bailey  &  Douthitt,  for 
plaintiff  in  error.  C.  C.  Milligan  and  P.  S.  Olm- 
stead,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


HAINES  V.  CINCINNATI  INTERURBAN 
CO.  (No.  10,2G3.)  (Supreme  Court  of  Ohio. 
Dec.  10,  1907.)  Error  to  Circuit  Court,  Hamil- 
ton County.  H.  D.  Peck.  S.  B.  Hammei,  and 
Peck,  Shaffer  ft  Peck,  for  plaintiff  in  error. 
Kinkead,  Rogers  &  Ellis,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 
SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS,  SPEAR,  and  DAVIS,  JJ.,  concur. 


HEAVENER  y.  NEW  PITTSBURG  COAL 
CO.  (No.  10,052.)  (Supreme  Court  of  Ohio. 
Nov.  6.  1907.)  Error  to  Circuit  Court,  Hock- 
ing County.  H.  E.  Sparnon,  H.  D.  Cochran, 
and  T.  D.  Price,  for  plaintiff  in  error.  Gros- 
venor,  Jones  &  Worstell,  V.  C.  Lowry,  and  Ar- 
nold, Morton  &  Irvine,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ..  concur. 


HESTON  et  al.  ▼.  BARLOW  et  al.  (No. 
10..321.)  (Supreme  Court  of  Ohio.  Dec.  17, 
1907.)  Error  to  Circuit  Court,  Lucas  County. 
G.  P.  Wells,  for  plaintiffs  in  error.  Chittenden 
ft  Chittenden  and  W.  T.  S.  O'Hara,  for  defend- 
ants in  error. 

PER  CURIAM.  Judgment  reversed,  and 
Judgment  for  plaintiffs  in  error. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


HIEATT  V.  SIMPSON  et  al.  (No.  10,346.) 
(Supreme  Court  of  Ohio.  Oct.  15,  1907.)  Er- 
ror to  Circuit  Court,  Hamilton  County.  W.  T. 
Porter,  for  plaintiff  ia  error;    Worthington  &  , 


Strong  and  Outcalt  ft  Foraker,  for  defendants 
in  error. 

PER  CURIAM.  Judgment  reversed,  and 
Judgment  for  plaintiff  in  error. 

SHAUCK,  G.  J.,  and  SUMMERS  and  DAV- 
IS, JJ.,  concur. 


HOME  INS.  CX).  V.  MAUTZ.  (No.  10,417.) 
(Supreme  Court  of  Ohio.  Dec.  17,  1907.)  Er- 
ror to  Circuit  Court,  Marion  (bounty.  J.  P.  ft 
L.  B.  McNeal  and  J.  W.  Mooney,  for  plaintiff  in 
error.  Scofield,  Durfee  ft  Scofield,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  SPEAR,  JJ.,  con- 
cur. 


HUEBNER  TOLEDO  BREWERIES  (X).  t. 
SINGULAR  et  al.  (No.  10,384.)  (Supreme 
Court  of  Ohio.  Dec  20, 1907.)  Error  to  Circuit 
Court,  Lucas  County.  J.  M.  ft  W.  P.  Brown, 
H.  W.  &  A.  J.  Seney,  and  Gea  P.  Hahn,  for 

glaintiff  in  error.    Fell  &  Schaal,  for  defendants 
I  error. 

PER  CURIAM.  Judgmmt  reversed,  and  de- 
murrer to  petition  overruled. 

SHAUCK,  C.  J.,  and  CREW,  SUMMERS, 
SPEAR,  and  DAVIS.  JJ.,  concur. 


HUNTER  V.  TREASURER  OP  VAN  WERT 
COUNTY  et  al.  (No.  10,121.)  (Supreme  Court 
of  Ohio.  Dec.  20,  1907.)  Error  to  Circuit 
Court,  Van  Wert  County.  Saltzgaber,  Hoke  ft 
Osbom.  for  plaintiff  in  error.  H.  W.  Blachly, 
for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  CREW,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


HYNICBCA,  Treasurer,  t.  CINCINNATI.  N. 
O.  ft  T  P.  RY.  00.  (No.  10,416.)  (Supreme 
Court  of  Ohio.  Jan.  7,  1908.)  Error  to  Su- 
perior Cj>urt  of  Cincinnati.  Ireton,  Collins, 
Schoenle  ft  Poor  and  A.  B.  Benedict,  for  plain- 
tiff in  error.  Harmon,  0>lBton,  Goldsmlni  ft 
Hoadley,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE.  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ..  concur. 


IMLER  V.  TREASURER  OP  VAN  WERT 
COUNTY  et  al.  (No.  10,112.)  (Supreme  Ciourt 
of  Ohio.  Dec.  20,  1907.)  Error  to  Circuit 
Court.  Van  Wert  Ounty.  Saltzgaber,  Hoke 
ft  Osbom,  for  plaintiff  in  error.  H.  W.  Blachly. 
for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK.  C.  J.,  and  CREW,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


I.  ft  E.  GREENWALD  CX).  r.  IRON  MOLD- 
ERS'  UNION  OF  NORTH  AMERICA  et  al. 
(No.  10,241J  (Supreme  Ciourt  of  Ohio.  Dec 
3.  190y  Error  to  Superior  Court  of  CHndn- 
nati.     E.  G.  Kinkead  and  C.  P.  Wlllfauns,  for 

glaintiff  in  error.     Outcalt  ft  Foraker,  Smith 
[ickeuiooper,   and  J.  W.   Heintzman,  for  de- 
fendants In  error. 
PER  CURIAM.    Judgment  affirmed. 
SHAUCK,  C.  J.,  and  PRICE,  GREW,  SUM- 
MERS,  and  DAVIS,  JJ.,  concur. 


JACKSON  T.  CITY  OF  NELSONVILLE  et 
aL  (Noi.   10,435.)     (Supreme   Court  ot  OUo. 


Digitized  by 


Google 


Ohio) 


MEMORANDUM  DECISION& 


1129 


Feb.  4,  190&)  tktoi  to  Olrcnlt  Goort,  Athena 
County.  Grosvenor,  Jones  &  Worstoll,  Addieon- 
Sinks  &  Babcock,  T.  H.  Hogsett,  Miller  Oat- 
calt,  and  H.  J.  Booth,  for  pkintiS  in  error.  Em- 
mett  Keenan,  City  Sol.,  O.  W.  Jnniper,  and 
I/ewis  ft  Sayre,  for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed,  becanee 
at  time  of  entering  upon  the  enlarginK  of 
the  electric  plant  the  statute  contained  no  au- 
thority   tor    furnishing    electricty    to    citizens. 

PRICE.  CREW,  SPEAR,  and  DAVIS,  JJ., 
concur.     SUMMERS,  J.,  dissents. 


JOLLT  et  al.,  t.  BAi;nMORD  &  O.  B.  CO. 

(No.  10,464.)  (Supreme  Court  of  Ohio.  Jan. 
7, 1908.)  Error  to  Circuit  Oonrt,  Richland  Coun- 
ty. Jenner  &  Weldon  and  L.  C.  StilVlrell  for 
^jaintiffs  in  emxr.  ComminsB,  McBride  & 
Wolfe  and  F.  A.  Dntbin,  for  d^endant  in  error. 

PE!R  CURIAM.  Judgment  reversed,  and 
final  judgment  as  shown  by  journal  entry.  It 
is  ordered  and  adjudged  by  this  court  that  the 
judgment  of  the  said  circuit  court  be,  and  the 
same  hereby  Is,  reversed  for  error  in  reversing 
the  judgment  of  the  court  of  common  pleas  of 
said  county  and  in  remanding  the  case  to  said 
court  tor  a  new  trial ;  and,  this  court  proceed- 
ing to  render  the  judgment  that  said  circuit 
court  should  have  rendered,  "it  is  ordered  and 
adjudged  by  the  court  that  the  plaintiffs  in  the 
action,  defendants  in  error  herein,  recover  of 
the  defendant  in  the  action,  plaintiff  in  error 
herein,  npon  the  undisputed  facts,  the  sum  of 
§2,788.87,  with  interest  thereon  from  February 
15,  1900,  together  with  their  coets  herein  and 
in  said  court  of  common  pleas,  and  judgment 
is  rendered  against  the  defendant  for  its  costs 
herein  and   in  said  court  of  common   pleas." 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS,   SPEAR,    and    DAVIS,    JJ.,    concur. 


JONES,  Sheriff,  ▼.  MORRIS.  (No.  10,860.) 
(Supreme  Court  of  Ohio.  Oct  15,  1907.)  Er- 
ror to  CSrcuit  Court,  Hamilton  County.  W. 
Ll  Dickson  and  F.  F.  Dinsmore,  for  plaintiff 
in  error.  M.  H.  Rulison,  E.  M.  Ballard,  and 
li.  B.  Sawyer,  for  defendant  in  error. 

PER  CURIAM.  Judgment  afBrmed,  on 
ground  that  order  of  common  pleas  court  was 
void  for  want  of  power  to  make  it. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concar. 


KWLli  ▼.  BOARD  OF  COM'RS  OF  CLBR^ 
MONT  COUNTY.  (No.  10,621.)  (Supreme 
Court  of  Ohio.  Jan.  28,  1908.)  Error  to  Circuit 
Court,  Clermont  County.  Frazier  &  Hicks,  for 
plaintiff  in  error.  C.  C.  Kearne,  Pros.  Atty.,  N. 
G.  Cover,  and  W.  C.  Bishop,  for  defendant  in  er^ 
ror. 

PEJR  CURIAM.     Judgment  affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEIAR.  and  DAVIS,  JJ.,  concur. 


KINNET  T.  CINCINNATI,  L.  &  N.  B.  00. 
et  al.  (No.  10,331.)  (Supreme  (3ourt  of  Ohio. 
Nov.  12,  1907.)  Error  to  Superior  Court  of 
Cincinnati  Mathews  &  Merrell,  for  plaintiff 
in  error.  Frank  H.  Kemper,  Marwell  &  Ram- 
sey, and  Kramer  &  Kramer,  for  defendants  in 
error. 

PER   C!UBIAM.     Judgment   affirmed. 

PRICBy  SUBIMERS;  and  DAVIS.  JJ.,  con- 
cur. 


LIMA  ELECTRIC  RT.  &  LIGHT  00.  v. 
HICKS.  (No.  10.254.)  (Supreme  Court  ot 
Ohio,    Nov.  6,  1807.)    Error  to  arcnit  Court, 


Allen  County.  Jdm  W.  Warrington;  W.  B. 
Richie,  and  Gable  &  Parmenter,  for  plaintiff 
in  erroT.  Ridenour  &  Halfhill  and  W.  H.  Leete, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  npon ' 
grounds  stated  in  ionmal  entry.  It  is  ordered 
and  adjudged  by  this  court  that  the  judgment 
ot  the  said  circuit  be,  and  the  same  hereby  is, 
reversed  for  error  in  affirming,  and  not  revers- 
ing, the  judgment  ot  the  court  of  common  pleas ; 
and,  proceeding  to  render  the  judgment  which 
the  circuit  court  should  have  rendered,  this 
court  is  of  opinion  that  the  trial  court  com- 
mitted error  in  refusing  to  give  to  the  jury  the 
instruction  requested  by  defendant  below,  to 
be  fonnd  on  page  430  of  the  printed  record  in 
this  court,  to  wit:  "Where  there  are  two  or 
more  methods  or  ways  in  which  a  servant  may 
perform  his  duty,  and  he  voluntarily  chooses 
the  one  most  hazardous,  knowing  it  to  be  such, 
he  does  so  at  his  own  risk."  This  court  is 
also  of  opinion  that  the  remarks  of  counsel 
for  plaintiff  below  to  the  jury  in  his  closing 
argument,  which  were  objected  to  and  except- 
ed to  at  the  time  by  opposite  counsel,  and 
which  are  alleged  as  grounds  for  new  trial, 
were  improper,  as  bein^  outside  ot  the  record, 
not  justified  by  any  evidence  in  the  case,  and 
calculated  to  prejudice  the  jury  against  the  de- 
fendant. 

SHAUCK,^  O.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS.  J  J.,  concur. 


LINK  V.  DROSTR  (No.  10,027.)  (Supreme 
Court  of  Ohio.  Dec.  20,  1907.)  Error  to  Cir- 
cuit Court,  Mercer  Counto.  J.  D.  Johnscai, 
tor  plaintiff  in  error.  I.  F.  Randabaugh  and 
C.  F.  Droste,  for  defendant  In  error. 

PE;R  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  common  pleas  af- 
firmed. 

SHAUCK,  O.  J.,  and  PRICE,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


LOW  FARE  RY.  CO.  v.  ISOM.  (No.  10,- 
871.)  (Supreme  Court  of  Ohio.  Pfeb.  4,  1908.) 
Error  to  Circuit  Court,  Cuyahoga  CJounty.  W. 
H.  Boyd,  G.  H.  Stewart,  and  Garfield,  Howe 
&  Westenhaver,  for  plaintiff  in  error.  Squire, 
Sanders  &  Dempser,  J.  G:  White,  M.  B.  &  H. 
H.  Johnscm,  and  T.  H.  Hogsett,  tor  defendant 
in  error. 

PER  CURIAM.    Jndigment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


McDERMOTT  STONE  CO.  v.  LUTE.  (No. 
10,148.)  (Supreme  Oonrt  ot  Ohio.  Feb.  18, 
1908.)  Error  to  Circuit  Court,  Scioto  County. 
N.  J.  Dever  and  J.  M.  McGillivray,  for  plain- 
tiff in  error.  T.  K.  Funk,  tor  defendant  in 
error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  CREW,  and  SPEIAR,  JJ.,  concur. 


McDonnell  t.  ejrie  b.  co.    (Ny>.  io,076.) 

(Supreme  Court  of  Ohio.  Dec  17,  1907.)  Bar- 
ror  to  Circuit  Court,  Cuyahoga  County.  Mey- 
er &  Mooney,  for  plaintiff  in  error.  Gushing 
&  Clarke  and  Herbert  D.  Palmer,  for  defend- 
ant in   error. 

PE7R  CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  CREW,  and  SUM- 
MESIS,   JJ.,  concur. 


McKBLVBT  V.  CITY  OF  Y0UNG8T0WN. 
(No.  10,169.)  (Supreme  Court  of  Ohio.  Oct 
22,  1907.)     Error  to  Circuit  Court,  Mahoning 
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County.  Moore  &  Graver  and  D.  B.  Miller,  for 
plaintiff  in  error.  F.  I/.  Oessh  and  S.  S.  Con- 
roy,  ,{or  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRIOBl  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


McMAHON  V.  YOUNGSTOWN  MFG.  CO. 
(No.  10,507.)  (Supreme  Court  of  Ohio.  Jan. 
21,  1908.)  Error  to  Circuit  Court,  Mahoning 
Goant^.  Anderson,  McNab  '&  Anderstm,  for 
plaintiff  in  error.  Seaton  &  Paine  and  T.  H. 
Gillmer,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUOK,  O.  J.,  and  PRICBy  CREW,  and 
DAVIS,  JJ.,  concur.  . 


McNAUGHTON  v.  WIGGINS  et  al.  (No. 
10,058.)  (Supreme  Court  of  Ohio.  Jan.  14, 
1908w  BIrror  to  Circuit  Court,  Clark  County. 
Keifer  &  Keifer,  for  plaintiff  in  error.  James 
Johnson,  Jr.,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Geiger  t.  Worth,  17  Ohio  St.  564. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  and 
DAVIS,  JJ.,  ctHicur. 


MAHONING  GAS  FUEL  CO.  ▼.  STAF- 
FORD. (No.  10,106.)  (Supreme  Court  of  Ohio. 
Nov.  6,  1907.)  Error  to  Circuit  Court,  Mahon- 
ing County.  Norris,  Jackson  &  Rose  and  R.  B. 
Murray,  for  plaintiff  in  error.  W.  S.  Anderson, 
I.  B.  Miller,  and  B.  H.  Moore,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleaa 
affirmed. 

SHAUOK,  0.  J.,  and  CREW,  SUMMERS, 
SPBAR,  and  DAVIS,  JJ.,  concur. 


MAHONING  VALLEY  RY.  CO.  v.  McIN- 
TOSH.  (No.  10409.)  (Supreme  Court  of  Ohio. 
Nov.  6,  1907.)  Error  to  Circuit  Court,  Mahon- 
ing County.  Arrel,  Wilson,  Rowland  &  Har- 
rington, for  plaintiff  in  error.  Norris,  Jackson 
&  Rose,  for  defendant  in  error. 

PER  CURIAM.  -  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


MANTON  et  al.  v.  PERRY.  (No.  10,439.) 
(Supreme  Court  of  Ohio.  Dec.  17,  1907.)  Er- 
ror to  Circuit  Court,  Lucas  County.  J.  P. 
Manton,  for  plaintiffs  in  error.  King  &  Tracy, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Bowman  Lumoer  Co.  v.  Anderson  et 
al.,  70  Ohio  St.  16.  70  N.  B.  503. 

SHAUCK,  C.  J.,  and  CREW  and  SUM- 
MERS, JJ.,  concur. 


MILLER  et  al.  v.  MILLER.  (No.  10,461.) 
(Supreme  Court  of  Ohio.  Feb.  18,  1908.)  Er- 
ror to  Circuit  Court,  Guernsey  County.  R.  T. 
Scott,  for  plaintiffs  m  error.  J.  J.  Adams  and 
A.  L.  Jones,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  0.  J.,  and  CREW,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


MUHLHAUSER  v.  WAGNER.  (No.  10,- 
542.)  (Supreme  Court  of  Ohio.  Oct  22,  1907.) 
Error  to  Circuit  Court,  Hamilton  County.  Co- 
hen &  Mack,  for  plaintiff  in  error.     Closs  & 


Luebhert  and  Strieker  &  Johnson,  for  defendant 
in  error. 

PER   CURIAM.     Judgment  affirmed. 

PRICE,  CREW,  and  SPEAR,  JJ.,  concur. 


MURPHY  et  al.  v.  SHEPHERD  et  aL  (No. 
10,729.)  (Supreme  Court  of  Ohio.  Jan.  21, 
1908.)  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. Wade  H.  Ellis,  Atty.  Gen.,  W.  H.  Miller, 
H.  K.  Rogers,  and  Charles  F.  Williams,  for 
plaintiffs  in  error.  L.  A.  Ireton,  Drausin  Wnl- 
sin,  and  W.  C  Shepherd,  for  defendants  in 
error. 

PESt  CURIAM.     Judgment  affirmed. 

SHAUCK,  O.  J.,  and  PRICE,  CREW, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


NATIONAL  MALLEABLE  CASTING  CO. 
V.  PARKER,  Treasurer,  et  al.  (No.  10,774.) 
(Supreme  Court  of  Ohio.  Oct  16,  1907.i  Er- 
ror to  Circuit  (Jourt,  Lucas  Coun^.  B.  D. 
Potter  and  P.  E.  Potter,  for  plaintiff  in  error. 
C.  S.  Northrup,  City  Sol.,  and  O.  W.  Nelson, 
for  defendants  in  errw. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  O.  J.,  and  PRICE,  GREW,  SUM- 
MERS,  SPEAR,  and  DAVIS.  JJ.,  oonenr. 


NEFF  V.  GLENS  RUN  CX)AL  CO.  (No. 
10,345.)  (Supreme  Court  of  Ohio.  Nov.  29, 
1907.)  Error  to  Circuit  Court,  Jefferson  Coun- 
ty. J.  S.  Paisley  and  E.  L.  Finlev,  for  plain- 
tiff in  error.  F.  P.  Lewis,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ^  con- 
cur. 


NICHOLS  V.  CITY  OF  CLEVELAND. 
(No.  10,139.)  (Supreme  Court  of  Ohio.  Feb. 
18,  1906.)  Error  to  Circuit  Court,  Onyahoga 
County.  Squire,  Sanders  &  Dempsey,  for  .plain- 
tiff in  en-or.  N.  D.  Baker,  City  Sol.,  ana  Es- 
top, Payer,  Wilkin  &  Carey,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  a  J.,  and  PRICE  and  CREW, 
JJ.,  concnr. 


NIGHTINGALE  y.  ZENOBL  «t  aL  (Na  10,- 
379.)  (Supreme  Court  of  Ohio.  Dec.  20,  1907.) 
Error  to  Circuit  Court,  MontgomeryCoonty. 
Kennedy,  Munger  &  Kennedy  and  Wright  & 
Ozias,  tor  plaintiff  in  error.  B.  F.  M«3ann, 
O.  F.  DaviSBon,  J.  V.  Jones,  and  W.  H.  H. 
Ecki,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ^  con- 
cur. 


NOBLE  v.  TRUSTEES  OF  CINCINNATI 
SOUTHERN  RY.  (No.  10,486.)  (Supreme 
Court  of  Ohio.  Jan.  28,  19O80  Error  to  Su- 
perior Court  of  Cincinnati.  W.  A  Hicks  and 
W.  F.  North,  for  plaintiff  in  error.  W.  T.  Por- 
ter, for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ,,  con- 
cur. 


NORTH  et  al.  v.  SMITH.  (No.  10,327.) 
(Supreme  Court  of  Ohio.  Jan.  14, 1908.)  Error 
to  Circuit  Court,  Darke  County.  W.  Y.  Stubbs, 
for  plaintiffs  in  error.    Meeker  ft  Gaskill  and 
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Anderson,  Bowman  &  Anderson,  for  defendant 
in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHADOK.  O.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAB,  and  DAVIS,  JJ..  concur. 


PARK  INV.  CO.  V.  INTERNATIONAL 
FENCE  &  FIREPROOFING  OO.  et  al.  (No. 
10,362.)  (Supreme  Court  of  Ohio.  Nov.  29, 
1907.)  ESrror  to  Circuit  Court.  Cuyahoga  Coun- 
ty. Henderson,  Quail  &  Siddal,  for  plaintiff  in 
error.  Hoyt,  Bustin  &  Kelley  and  Horace  An- 
drews, for  defendants  in  error. 
'  PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS.  JJ..  con- 
cur. 


PENNSYLVANIA  CO.  t.  LOFTIS.  (No. 
0.001.)  (Supreme  Court  of  Ohio.  Oct.  29, 
1907.)  Error  to  Circuit  Court,  Stark  County. 
C.  C.  Bow  and  Carey  &  MuUins,  for  plaintiff 
in  error.  Oraine  &  Snyder,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affinned. 

PRICE,  CREW,  SPEAR,  and  DAVIS,  JJ., 
concur. 


PENNSYLVANIA   CO.  ▼.   PARTINGTON. 

(No.  10,238.)  (Supreme  Oourt  of  Ohio.  Dec. 
3,  1907.)  Error  to  Circuit  Court,  Stark  Coun- 
ty. Oarey  &  Mullins,  for  plaintiff  in  error. 
Oscar  Abt  and  Craine  &  Snyder,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  Crew,  summers,  and  SPEAR, 
JJ.,  concur. 


POOR  v.  BARR.  (No.  9,928.)  (Supreme 
Court  of  Ohio.  Feb.  11,  1908.)  Error  to  Cir- 
cuit Court,  Hamilton  County.  Hollister  &  Hol- 
lister,  Thomas  Hcdlister,  and  B.  P.  Hollister, 
for  plaintiff  in  error.  F.  E.  Niederhelman,  for 
defendant  in  error. 

PER  CURIAM.  On  rehearing.  Former 
judgment  adhered  to. 

PRICE,  CREW,  and  SPEAR,  JJ.,  concur. 


POPE  ▼.  PARKER,  Treasurer,  et  al.  (No. 
10,773.)  (Supreme  Court  of  Ohio.  Oct.  15, 
1907.)  Error  to  CSreuit  Court,  Lucas  County. 
H.  D.  Potter  and  P.  E.  Potter,  for  plaintiff  in 
prror.  C.  S.  Northrop,  City  Sol.,  and  O.  W. 
Nelson,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK.  C.  J.,  and  PRICE.  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


PORTSMOUTH  ST.  R.  &  LIGHT  CO.  v. 
AVIDDIG.  (No.  10.2260  (Supreme  Court  of 
Ohio.  Nov.  26,  1907.)  Error  to  Circuit  Court, 
Scioto  County.  T.  C.  Anderson,  for  plaintiff  in 
error.  Bannon  &  Bannon,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK.  O.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


RAYNOLDS  v.  CITY  OF  CLEVELAND  et 
nl.  (No.  10.072.)  (Supreme  Court  of  Ohio. 
Jan.  21,  1908.)  Error  to  Circuit  Court,  Cuya- 
hoga Ck>untr.  Collister  &  Halle  and  Kline, 
Tolles  Si  Goff,  for  plaintiff  in  error.    N.  D.  Ba- 


ker, Garfield,  Howe  ft  Westenhaver,  Blandin, 
Rice  &  Ginn,  and  G.  H.  Stewart,  for  defend- 
ants in  error. 

PER     CURIAM.       Judgment    affirmed,     on 
ground  of  laches. 

SHAUCK,  O.  J„  and  PRICE,  SUMMERS, 
and  DAVIS,  Jj.,  concur. 


RICHARDS,  Receiver,  v.  WERT.  (No. 
10,425.)  (Supreme  Court  of  Ohio.  Nov.  6, 
1907.)  Error  to  Circuit  Court,  Van  Wert 
County.  Hiram  C.  Glenn,  Smith  W.  Bennett, 
and  Patterson  A.  Reece,  for  plaintiff  in  error. 
Saltzgaber,  Hoke  &  C>Bt»m,  for  defendant  in 
error. 

PER  CURIAM.  Judgment  of  circuit  and 
common  pleas  courts  reversed,  and  cause  re- 
manded for  a  new  trial.  Grounds  stated  in 
journal  entry.  It  is  ordered  and  adjudgjed  by 
this  court  that  the  judgment  of  the  said  cir- 
cuit court  be,  and  the  same  hereby  is,  revers- 
ed for  error  in  affirming  the  judgment  of  the 
court  of  common  pleas  of  said  county,  and 
the  judgment  of  the  court  of  common  pleas 
of  said  county  is  reversed  for  error  in  direct- 
ing the  jury  to  return  a  verdict  for  the  defend- 
ant in  said  cause,  there  being  evidence,  other 
than  the  books  of  the  corporation,  tending  to 
prove  that  the  defendant  was  a  policy  holder; 
and,  this  court  proceeding  to  render  the  judg- 
ment that  the  court  of  common  pleas  should 
have  rendered,  it  is  ordered  that  the  motion 
for  a  new  trial  be  sustained,  and  that  the 
verdict  be  set  aside  and  a  new  trial  awarded. 

SHAUCK,  O.  J.,  and  PRICE,  SUMMERS 
and  DAVIS,  JJ.,  concur. 


RICHARDS,  Receiver,  v.  WILLIAMS.  (No, 
10,386.)  (Supreme  (3ourt  of  Ohio.  Oct.  15, 
1907.)  Error  to  Circuit  Court,  Sterk  County. 
Atlee  Pomerene,  S.  W.  Bennett,  and  P.  A. 
Reece,  for  plaintiff  in  error.  Webber  &  Tor- 
ner,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed;  one 
ground  of  reversal  in  the  circuit  court  being 
that  the  judgment  of  the  court  of  common  pleas 
was  against  the  weight  of  the  evidence. 

SUMMERS,  SPEAR,  and  DAVIS,  JJ.,  con- 
cur. 


RITCHIE  et  al.  v.  HOWLAND.  (No. 
10,401.)  (Supremo  Court  of  Ohio.  Nov.  19, 
19070  Error  to  Circuit  Court,  Summit  County. 
W.  K.  Young,  for  plaintiffs  in  error.  Tibbals 
&  Frank  and  F.  H.  Watters,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  afBnned. 

SHAUCK,  G.  J.,  and  SUMMERS  and 
SPEAR,  JJ.,  concur. 


ROBINSON  V.  NORTHERN  CENT.  LIFE 
INS.  CO.  et  al.  (No.  10,325.)  (Supreme 
Court  of  Ohio.  Jan.  7,  1908J  Error  to  Cir- 
cuit Court,  Lucas  County.  Orville  8.  Brnm- 
back,  for  plaintiff  in  error.  Marshall  ft  Fraser, 
for  defendants  in  error. 

PBR  CURIAM.    Judgment  affirmed. 

SHAUK,  0.  J.,  and  CREW  and  SUMMERS, 
JJ.,  concur. 


SANFORD  v.  DAYTON  ic  T.  ELECTRIC 
RY.  CO.  (No.  10,454.)"  (Supreme  Court  of 
Ohio.  Nov.  12,  1007.)  Error  to  Circuit  Court, 
Miami  County.  Long  ft  Kyle,  for  plaintiff 
in  error.  E.  H.  Kerr,  A.  F.  Broomhall,  and 
McMahon  &  McMahon,  for  defendant  in  error. 
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PER  CURIAM.  Judgment  affirmed,  as  a  te- 
venal  b7  the  circuit  court  on  tlie  weiglit  of 
tlie  evidence. 

,SHAUK,   0.  J,  and  PRIOB  and   DAVIS, 
JJi  concur. 


SCHIERBERG  r.  C5LOTJD  et  *1.  (No. 
10,306.)  (Supreme  Conn  of  Ohio.  Dec.  17, 
1007.)  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. Joseph  B.  Kelly  and  Kelley  &  Hanck, 
for  plaintiff  in  error.  A.  B.  Dunlap,  P.  P.  Dins- 
more,  Jesse  Liowman,  and  Ireton,  Collins, 
Schoenle  &  Poor,  for  defendants  in  error. 

Per  curiam,    judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE.  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ,  concur.     . 


SOHOTT  T.  OHIO  PARMBRS'  INS.  CO. 
(No.  10,378.)  (Supreme  Court  of  Ohio.  Jan.  14, 
1908.)_  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. William  Xhomdyke,  for  plaintiff  in  error. 
Lee  Elliott  and  Archer  &  Osier,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE.  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


SEMLBB  MILLING  (X).  v.  MERCHANTS' 
NAT.  BANK  OP  INDIANAPOLIS,  IND.  (No. 
9,784.)  (Supreme  Court  of  Ohio.  Oct.  22, 
1907.)  Error  to  Circuit  Court,  Butler  County. 
Aaron  Wesco  and  Alex.  P.  Hume,  tor  plaintiff 
in  error.  Slayback  &  Harr,  for  defendant  in 
orror. 

PER  (7URIAM.    Judgment  affirmed. 
SCHAUK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


SEMLER  MILLING  CO.  r.  OHIO  GRAIN 
DEALERS'  MUT.  FIRE  ASS'N.  (No. 
10,458.)  (Supreme  Court  of  Ohio.  Jan.  7, 
]908.)  Error  to  Circuit  Court,  Butler  County. 
Aaron  Wesco  and  Cabell  &  Kohn,  for  plain- 
tiff in  error.  Shepherd  &  Shaffer  and  J.  W. 
Mooney,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  0.  J.,  and  CREW  and  SPEAR, 
JJ.,  concur. 


SILVIBUS  T.  MORRISON  et  al.  (No. 
10,056.)  (Supreme  Court  of  Ohio.  Oct.  22, 
1907.)  Error  to  Circuit  Court,  Ashtabula 
County.  Herl>ert  Williams,  for  plaintiff  in  er- 
ror. McGfiffert  &  Ullman,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMESRS^  and  DAVIS.  JJ..  con- 
cur. 


SMITH  ▼.  SNYDER  et  al.  (No.  10,824.) 
(Supreme  C!ourt  of  Ohio.  Oct.  29,  1907.)  Er- 
ror to  Circuit  Court,  Clark  County.  Cochran 
&  Cochran  and  Beard  &  Summers,  for  plaintiff 
in  error.  Keifer  &  Keifer  and  C.  K.  Shunk, 
for  defendant  in  error. 

PER  (CURIAM.     Judgment  affirmed. 

SHAUCK,  a  J.,  and  CREW  and  SPEAR, 
JJ.,  concur. 


SPENCER  et  al.  y.  CITY  OF  XBNIA  «t  al. 
(No.  10,207J  (Supreme  Court  of  Ohio.  Oct 
i»,  1907.)   Error  to  Circuit  Court,  Green  Ooun- 


^.     CShas.  L.  Spencer,  for  plaintiffs  in  error. 
W.  L.  Miller,  for  defendants  in  error. 
PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ,  con- 
cur. 


STANDARD  TABLE  OILCLOTH  CO.  t. 
REES.  (No.  10,605.)  (Supreme  Court  of 
Ohio.  Oct  15,  1007.)  Error  to  Circuit  Court, 
Trumbull  County.  T.  H.  Gillmer  and  Arrel, 
Wilson  &  Harrington,  for  plaintiff  in  error. 
T.  I.  Gillmer,  A.  L.  Phelps,  and  Charles 
Koonce,  Jr.,  for  defendant  in  error. 

PER  CURIAM.  Judgment  racated.  and 
cause  remanded  to  the  circuit  court,  with  di- 
rection to  determine  the  weight  of  the  evi- 
dence. 

SHAUCK,  C.  JL  and  PRICE,  C3REW.  SUM- 
MERS, and  DAVIS,  JJ.,  concur. 


STATE  V.  BARRINGER.  (No.  10,312.) 
(Supreme  Court  of  Ohio.  Dec.  10,  1907.)  Er- 
ror to  Circuit  Court  Sandusky  (bounty.  M. 
W.  Hunt  Pros.  Atty.,  and  J.  D.  Pinch,  for  the 
State.  0.  A.  Strauch  and  Kinney,  (J'Parrell 
&  Rimelspach,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed. 

SHAUCE;  C.  J.,  and  PRICE.  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 

STATE  V.  BATES.  (No.  10,476.)  (Supreme 
Court  of  Ohio.  Dec.  10,  1907.)  Error  to  Cir- 
cuit Court  Allen  County.  B.  P.  Welty,  Pros. 
Attv.,  for  the  State.  A.  S.  Graham  and  BUing- 
er  &  Secrest,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  on  the 
ground  that  evidence  did  not  establish  s  com- 
mon-law marriage.  Whether  such  marriage, 
if  proved,  would  be  a  predicate  for  the  indict- 
ment, not  considered. 

PRICE.  CRBW,  and  SUM^IERS,  JJ.,  oon- 
cnr. 


STATE  T.  BROWN.  (No.  10.788.)  (Su- 
preme Court  of  Ohio.  Jan.  28,  1908.)  Error 
to  Circuit  C!ourt  Summit  County.  H.  M.  Hag- 
elbarger.  Pros.  Atty.,  and  W.  E.  Young,  for 
the  State.  W.  E.  Snyder  and  Floyd  Shannon, 
for  defendant  in  error.  ■ 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  CREW,  SUMMERS,  and  DAVIS, 
JJ..  concur. 


STATE  T.  FURR.  (No.  10.609.)  (Supreme 
Court  of  Ohio.  Jan.  28,  1908.)  Exceptions 
to  the  Court  of  (Common  Pleas,  Franklin  Conn- 
^.  Webber,  McCoy.  King  &  Game,  for  the 
State.    M.  B.  Eamhart  for  defendant 

PER  (7UBIAM.    Exceptions  overruled. 

SHAUCK,  O.  J.,  and  PRICE  and  DAVIS, 
JJ.,  concur. 


STATE  ▼.  HUGHES  et  al.  (No.  10,671.) 
(Supreme  Court  of  Ohio.  Feb.  11,  1908.)  Er- 
ror to  Circuit  Court  Erie  Ck>unty.  B.  S.  Steph- 
ens, Pros.  Atty.,  for  the  State.  Kline,  ToUes 
&  Goff.  R.  K.  Ramsey,  and  Hunt  &  Gum,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK.  0.  J.,  and  PRICE,  CREW,  BUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


STATE  V.  KINZEL.    (No.  10,685.)    (Supreme 
Court  of  Ohio.    Oct  15, 1907.)    Error  to  CHivnit 
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Court,  CuTalioga.  County.  S.  V.  McMahon, 
Pros.  Atty.,  for  the  State.  McKisson  &  Min- 
chell,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVia  JJ..  con- 
cur. 


STATE  T.  TATLOR.  (No.  10,608.)  Su- 
preme Court  of  Ohio.  Jan.  28,  1908.)  Error 
to  Circuit  Court.  Franklin  County.  Webber, 
McCoy,  Kins  &  Game,  for  the  Statei.  G.  Due- 
well,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


STATE  V.  WEBSTER  et  al.  (No.  10,672.) 
(Supreme  Court  of  Ohio.  Feb.  11,  1908.)  Er- 
ror to  Circuit  Court,  E^ie  County.  B.  S. 
Stephens,  Pros.  Atty.,  for  the  State.  R.  K. 
Ramsey,  Kline,  ToUes  &  OoS,  Waiarbt  &  Moore, 
and  Booth,  Keating  &  Peters,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS.  JJ.,  concur. 


STATE  ex  rel.  ELLIS,  Atty.  Gen.,  t.  EMER- 
SON et  al.  (No.  10,991.)  (Supreme  Court  of 
Oliio.    Feb.  14,  1908.)    Information  in  contempt 

PER  CURIAM.  And  now,  at  this  time  cornea 
the  state  of  Ohio,  by  Wade  H.  Ellis,  Attorney 
General,  and  also  came  the  resiiondents,  Lawson 
E.  B^erson  and  L.  L.  H.  Austin,  in  person  and 
by  counsel,  and  the  said  Emerson  and  the  said 
Austin  thereupon  enter  their  plea  herein  of  not 
guilty  as  charged  in  the  information.  There- 
upon said  complaint  is  heard  upon  the  testi- 
mony offered  by  each  side,  and  is  argued  by 
counsel  and  submitted  to  the  court.  On  consid- 
eration whereof,  the  court  finds  that  the  said- 
respondents  are  each  guilty  as  they  stand  charg- 
ed in  the  information.  And  said  respondents 
baring  nothing  further  to  say  than  they  have 
heretofore  said,  and  the  court  coming,  on  con- 
sideration, to  pass  sentence  upon  them,  it  is 
considered  and  adjudged  that  the  respondent 
Lawson  E.  Emerson  be  confined  in  the  jail  of 
the  county  of  Franklin,  at  Columbus,  Ohio,  for 
the  period  of  10  days,  and  that  he  pay  one-half 
of  the  costs  in  this  case  to  be  taxed,  and  that  he 
stand  committed  until  such  portion  of  the  costs 
is  paid.  It  is  further  considered  and  adjudged 
by  the  court  that  the  respondent  L.  L.  H.  Aus- 
tin be  confined  in  the  jail  of  the  county  of 
Franklin,  Columbus,  Ohio,  for  the  period  of  10 
days,  and  that  be  pay  to  the  clerk  of  this 
court,  for  the  state  of  Ohio,  the  sum  of  $100, 
and  that  he  also  pay  one-half  of  the  costs  in 
this  case,  to  be  taxed,  and  that  he  be  confined 
in  said  jail  until  said  fine  and  said  half  of  the 
costs  are  paid.  It  is  further  ordered  that,  in 
default  of  the  payment  of  any  part  of  said  fine 
or  costs,  execution  issue  to  collect  the  same. 
The  marshal  of  this  court  is  charged  with  the 
custody  of  said  respondents  and  their  delivery 
in  person  at  the  jail  of  said  county,  and  to  the 
custody  of  the  sheriff  of  Franklin  county,  Ohio. 


STATE  ex  rel.  GRAFTON  et  al.  v.  ANDER- 
SON et  al..  Commissioners.  (No.  10,753.) 
(Supreme  Court  of  Ohio.  Jan.  28,  1908.)  Er- 
ror to  Circuit  Court,  Jefferson  County.  Ehrnest 
L.  Finley,  for  plaintiffs  in  error.  W.  R.  Alban, 
for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  and 
SUMMERS,  JJ.,  concur. 


STATE  ex  rel.  HECHLBR  ▼.  FITZGER- 
ALD et  al.  (No.  11,131.)  (Supreme  Court  of 
Ohio.    jeb.  11,  1908.)     Error  to  Circuit  Court, 


Cuyahoga  County.  Beardsley  &  Morgan  and  F. 
Wing,  for  plaintiff  in  error.  Wade  H.  Ellis, 
Atty.  Gen.,  W.  H.  Miller,  J.  H.  Price,  and  P. 


J.  Wing,  for  plaintiff  in  error.    Wade  H.  Ellis, 
Atty.  Gen.,  W.  H.  Miller,  J.  H.  Pi 
L.   Taft,   for   defendants   in   error. 

PER    CURIAM.      Judgment    affirmed;     the 
hoard  of  deputy  supervisors  being  without  au- 
thority to  ignore  the  committee  recognized  by  ' 
the  state  central  committee  and  named  in  this 
case   in  the  order  of  the  state  supervisor. 

CREW,  SUMMERS,  SPEAR,  and  DAVIS, 
JJ.,  concur.  SHAUCK,  C.  J.,  and  PRICE,  J., 
not  participating. 


STATE  ex  rel.  LINN  v.  WRIGHT,  Auditor, 
et  al.  (No.  10,009.)  (Supreme  Court  of  Ohio. 
Dec.  17,  1907.)  Error  to  Circuit  Court,  Cuyaho- 
ga County.  J.  C.  Mansfield  and  P.  H.  Kaiser, 
for  plaintiff  in  error.  C.  W.  State,  J.  L.  Cannon, 
F.  F.  Klingman,  and  C.  M.  White,  for  de- 
fendants in  error. 

PER  CURIAM.  '  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  plea« 
affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  SUMMERS, 
and  DAVIS,  JJ.,  concur. 


STATE  ex  rel.  WILL  ▼.  TAYLOR,  Pros. 
Atty.,  et  al.  (No.  10,280.)  (Supreme  Court  of 
Ohio.  Oct.  15,  1907.)  Error  to  Circuit  Court, 
Franklin  County.  J.  S.  Gill  and  M.  E.  Thrall- 
kill,  for  plaintiff  in  error.  G.  S.  Peters,  E.  L. 
Taylor,  Jr.,  A.  T.  Seymour,  and  K.  T.  Webber, 
for  defendants  in  error. 

PER   CURIAM.     Judgment  affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  J  J.,  concur. 


STEED  V.  CARTER  OIL  CO.  (No.  0,99&) 
(Supreme  Court  of  Ohio.  Oct  29, 1907.)  Error 
to  Circuit  Court,  Monroe  County.  George  G. 
Jennings,  for  plaintiff  in  error.  Mallory,  Jef- 
fers  &  Sears  and  Chas.  G.  Carter,  for  de- 
fendant in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  OBBW, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


STEWART  v.  BALTIMORE  &  O.  R.  CO. 
(No.  10,029.)  (Supreme  Court  of  Ohio.  Oct 
29,  1907.)  Error  to  Circuit  Court,  Fayette 
County.  Humphrey  Jones,  for  plaintiff  in  er- 
ror. F.  A.  Durban  and  H.  B.  Maynard,  for  de- 
fendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


SUNBURY  CO-OPERATIVE  CREAMERY 
CO.  y.  MARRIOTT  et  al.  (No.  9,946.)  (Su- 
preme Court  of  Ohio.  Nov.  6,  1907.)  Error  to 
Circuit  Court,  Delaware  County.  C.  T.  Mar- 
shall and  Overturf  &  IIouglL  for  plaintiff  in  er- 
ror. Marriott,  Freshwater  &  Wickhkm,  for  de- 
fendants in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleoa 
affirmed. 

SHAUCK.  C.  J.,  and  CRE^V,  SUMMERS, 
and  SPBiAR,  JJ.,  concur. 


SUPREME  TENT  OP  KNIGHTS  OF  MAC- 
CABEES OP  THE  WORLD  V.  RAEDEL. 
(No.  10.249.)    (Supreme  Gouit  of  Ohio,    Dec. 
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10,  1907.)  Error  to  Circuit  Court,  Muakingom 
County.  Hoyt,  Dustin  &  Kelley  and  J.  3. 
Adams,  for  plaintiff' in  error.  S.  M.  Winn  and 
J.  C.  Baasett,  Jr.,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed,  on  authority  of  Tisch  y.  Protected 
Home  Circle,  72  Ohio  St.  233,  74  N.  E.  188, 
and  Shipman  v.  Home  Circle,  174  N.  Y.  398, 
67  N.  E.  83,  63  L.  R.  A.  347. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,'  SUM- 
MERS,   SPEAR,   and  DAVIS,   JJ.,   concur. 


SWINEHART  et  al.  v.  CROWN  OIL  CO.  et 
al.  (No.  10,091.)  (Supreme  Court  of  Ohio. 
Feb.  18,  19O80  B)rror  to  Circuit  Court,  Wood 
County.  W.  G.  Elliott,  for  plaintiffs  in  error. 
E.  D.  Bloom  and  W.  H.  McMillen,  for  defend- 
ants in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


SWING  V.  OHIO  CULTIVATOR  CO.  (No. 
10,506.)  (Supreme  Court  of  Ohio.  Nov.  12, 
1907.)  Error  to  Circuit  Court,  Huron  Coun- 
ty. S.  M.  Young,  S.  W.  Bennett,  and  P.  A. 
Reece,  for  plaintiff  in  error,  Jesse  Vickery,  for 
defendant  in  error. 

PER  CURIAM.     Judgment  reversed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  coocar. 


TELLING  BROS.  ICE  CREAM  CO.  ▼. 
MOODIE.  (No.  10,716.)  (Supreme  Court  of 
Ohio.  Feb.  11,  1908.)  Error  to  Circuit  Court, 
Cuyahoga  County.  Dawley  &  Meals,  for  plain- 
tiff in  error.  Klein  &  Harris  and  J.  A.  Thomp- 
son, for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MEXtS,  SPEAR,  and  DAVIS,  JJ.,  concur. 


THOMAS  et  al.  v.  BOWLER  et  al.  (No. 
9,923.)  (Supreme  Court  of  Ohio.  Feb.  11, 1908.) 
Error  to  Circuit  Court,  Hancock  County.  Mc- 
Conica  &  Dwiggins,  Edward  Beverstock,  W.  W. 
Campbell,  and  Ross  &'Kinder^for  plaintiffs  in 
error.  Phelps  &  David  and  Henry  W.  &  Al- 
len J.  Seney,  for  defendants  in  error. 

PEIR  CURIAM.  On  rehearing.  Former  Judg- 
ment adhered  to. 

CREW,  SUMMERS,  and  SPEAR,  JJ.,  con- 
cur. 


TOLEDO,  B.  G.  &  S.  TRACTION  CO.  r. 

HOLSINGER  et  al.  (No.  9,947.)  (Supreme 
Court  of  Ohio.  Oct.  8,  1907.)  Error  to  Cir- 
cuit Court,  Hancock  County.  J.  A.  &  E.  V. 
Bope,  for  plaintiff  iq.error.  Axline  &  Belts,  W. 
L.  Carey,  Jr.,  and  Ross  &  Kinder,  for  defend- 
ants in  error. 

PER  CURIAM.  Judgment  reversed,  on  au- 
thority of  Klimk  V.  Hocking  Valley  Railway 
Co..  74  Ohio  St.  125,  77  N.  E.  752. 

PRICE,  CREW,  SUMMERS,  and  DAVIS, 
JJ.,  concur. 


TOLEDO  RAILWAYS  &  LIGHT  CO.  v. 
GRAVELL.  (No.  10,440.)  (Supreme  Court  of 
Ohio.  Dec.  20,  1907.)  Error  to  Circuit  Court, 
Lucas  County.  Smith  &  Baker,  for  plaintiff  in 
error.  W.  A.  Cutler  and  C.  A.  Thatcher,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  CREW,  and  SPEAR,  JJ.,  concur.' 


VAN  NEST  et  al.  v.  ASKIN  et  al.  (No. 
10,372.)  (Supreme  Court  of  Ohio.  Nov.  12, 
19O70  Error  to  Circuit  Court,  Seneca  Coun- 
ty.  Willis  Bacon,  for  plaintiffs  in  error.  C.  M. 
Hoke  and  Dore  &  Dore,  for  defendants  in  error. 

•PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  O.  J.,  and  CREW  and  SPEAR, 
JJ.,  concur. 


VILLAGE  OF  NEWCOMERSTOWN  ▼. 
DICKERSON.  (No.  9,927.)  (Supreme  Court 
of  Ohio.  Oct.  15,  1907.)  Error  to  Circuit 
Court,  Tuscarawas  County.  Lindsay  &  Murphy, 
for  plaintiff  in  error.  J.  H.  Mitchell,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SPEAR,  and  DAVIS,  JJ.,  concur. 


VILLAGE  OF  NEW  LEXINGTON  v. 
CHILDS  et  al.  (No.  10.430.)  (Supreme  Court 
of  Ohio.  Jan.  7J908.)  Error  to  Circuit  (Jourt, 
Perry  County.  W.  A.  Allen  and  T.  B.  Williams, 
for  plaintiff  in  error.  John  Ferguson,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SPEAB,  and  DAVIS,  JJ.,  concur. 


WABASH  R.  CO.  v.  BBAUDRY.  (No. 
10,470.)  (Supreme  Court  of  Ohio.  Oct  8, 
1907.)  Error  to  Circuit  Court,  Lucas  Countr. 
Smith  &  Beckwith,  for  plaintiff  in  error.  O.  S. 
Brumback,  for  defendant  in  error. 

PER  CURIAM.     Judigment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  SPEAR,  JJ.,  concur. 


WALLACE  et  al.  v.  BIHL.  (No,  10,081.) 
(Supreme  Court  of  Ohio.  Dea  17,  1907.)  Er- 
ror to  Circuit  Court,  Lucas  County.  Curtis  T. 
Johnson,  for  plaintiffs  in  error.  W.  J.  Gill,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  CREW  and  SUM- 
MERS, JJ.,  concur. 


WEM^STON  &  J.  B.  RT.  CO.  et  al.  r. 
KLEIN.  (No.  10,357.)  (Supreme  Court  of 
Ohio.  Jan.  7,  1908.)  Error  to  Circuit  Court, 
Jackson  County.  T.  S.  Hogan  and  C.  O.  Hun- 
ter, for  plaintiffs  in  error.  Hodge  &  Wolfe  and 
S.  P.  White,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  SPEAR,  JJ.,  con- 
cur. 


WHITE  v.  LITTLE  MIAMI  LIGHT,  HEAT 
&  POWER  CO.  (No.  10,660.)  (Supreme  Court 
of  Ohio.  Jan.  21,  1908.)  Error  to  Circuit 
Court,  Clermont  County.  H.  S.  Stevenson  and 
Stephens,  Lincoln  &  Stephens,  for  plaintiff  in 
error.  L.  J.  Dolle  and  W.  C.  Taylor,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Giesy  t.  Railroad  Co.,  4  Ohio  St  308. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  and 
DAVIS,  JJ.,  concur. 


WHITE  et  al.  v.  REMBOLD.    (No.  10.270.)' 
(Supreme  Court  of  Ohio.    Oct.  1,  1907.)     Error 
to  ('ircnit  Court,  Hamilton  County.     Maxwell 
&  Ramsey,  for  plaintiffs  in  error.    W.  T.  Poi-ter, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  of  reversal  af- 
firmed. Mandate  so  modified  as  to  direct  the 
common  pleas  to  render  judgment  in  favor  of 
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the  or!^al  plaintiff  according  to  the  prayer  of 
his  petition. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


WILLIAMS  T.  HARRIS.  (No.  10,678.)  (Sn- 
preme  Court  of  Ohio.  Jan.  21,  1908.)  Error  to 
CHrcnit  Court,  Cuyahoga  County.  White,  John- 
son, McCaalin  &  Cannon,  for  plaintiff  in  error. 
Klein  &  Harris,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  CREW,  and  SPEAR,  JJ.,  concur. 


WILLS  CREEK  COAL  CO.  y.  STAGE. 
(No.  10,460.)  (Supreme  Court  of  Ohio.  Feb. 
18,  1908.)  E}rror  to  Circuit  Court.  Ouemser 
County.  R.  T.  Scott,  for  plaintiff  in  error. 
Leppage,  Wells  &  Stewart,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


WINOHELL  T.  HOPKINS  et  al.  (No. 
10,160.)  (Supreme  Court  of  Ohio.  Feb.  18, 
1908.)  Error  to  Circuit  Court ' 'Portage  Coun- 
ty. I.  T.  Siddall,  for  plaintifE  In  error.  W.  J. 
Beckley,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

.  SHAUCK,  O.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


WISSBL  ▼.  PIERSON.  (No.  10,146.)  (Su- 
preme Court  of  Ohio.  Oct  29,  1907.)  Error 
to  Circuit  Court,  Hamilton  County.  Chas.  I* 
Hopping  and  W.  A.  Hicks,  for  plaintiff  in  error. 
S.  B.  Hammel  and  F.  M.  Coppock,  for  defend- 
ant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  a  X,  and  CREW  and  SPEAR, 
JJ.,  concur. 


WOOLLBy  T.  CINCINNATI  TRACTION 
CO.  (No.  10,16S.)_  (Supreme  Court  of  Ohio. 
Feb.  18,  1908.)  Error  to  Superior  Court  of 
GlncinnatL   Byron  M.  Clen  Dening,  for  plaintiff 


in  error.  Kittredge  &  WIlby,  for  defendant  in 
error. 

PER  CURIAM.     Judgment  affitmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS. SPEAR,  and  DAVIS,  JJ.,  concur. 


WULFEKOBTTER  v.  KOEHNKEN.  (No. 
10,640.)  (Supreme  Court  of  Ohio.  Oct  15, 
1907.)  Error  to  Circuit  C!ourt,  Hamilton  Coun- 
ty. Albert  Bettineer  and  J.  Shroder,  for  plain- 
tiff in  error.  O.  W.  Kubn,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  aQrmed. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


TOUNGSTOWN  IRON  SHEET  &  TUBE 
CO.  V.  HOLLEJRAN.  (No.  10,699.)  (Supreme 
Court  of  Ohio.  Feb.  4,  1908.)  Error  to  Cir- 
cuit Court,  Mahoning  County.  Jackson  &  Rose, 
for  plaintiff  in  error.  J.  R.  Johnston,  Frank 
Jacobs,  and  A.  B.  Calvin,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

PRICE.  SUMMERS,  and  DAVIS,  JJ^  con- 
cur. 


TOUNGSTOWN  &  S.  S.  RT.  CO.  t.  DEN- 
NISON.  (No.  10,105.)  (Supreme  Court  of  Ohio. 
Feb.  4,  1008.)  Error  to  Circuit  Court,  Trum- 
bull County.  Norris,  Jackson  &  Rose,  for  plain- 
tiff in  error.  Charles  FUliol  and  K.  B.  Leslie, 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  0.  J.,  and  PRICE,  CREW,  and 
SPEAR,  JJ.,  concur. 


ZANBSVILLE  RY.,  LIGHT  &  POWER  CO. 
V.  HUNTER.  (No.  1,456.)  (Supreme  Court  of 
Ohio.  Feb.  18,  190R,)  Error  to  Circuit  Court, 
Muskingum  County.  J.  J.  Adams  and  F.  A. 
Durban,  for  plaintiff  in  error.  A.  A.  George, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  drcuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed. 

SHAUCK,  C.  J.,  and  CREW,  SUMMERS, 
SPEAB,  and  DAVIS,  J  J.,  concur. 
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